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STATE  T.  HUFFMAN. 
(Sa^«me  Court  o(  Oregon.    Dec.  17,  1900.) 

CRIMINAIi  LAW-CONTINUANCE— AOE^-KYI- 
DENCE— APPBALr-REVIBW. 

1.  Refnsal  of  continuance  in  a  rape  case,  for 
absent  witnesaes,  who,  according  to  defendant's 
affidarit,  would  testify  that  the  prosecuting  wit- 
ness told  them  that  her  mother  had  tried  to 
induce  her  to  tell  something  about  defendant 
that  would  get  him  into  great  trouble,  but  that 
she  refused  to  do  because  it  was  not  true,  can- 
not be  held  an  abuse  of  discretion;  it  not  being 
shown  how  the  evidence  was  material,  or  that 
the  statement  was  not  made  before  the  alleged 

iAn  instruction  in  a  rape  case,  where  it  is 
necessary  that  the  jury  be  satisfied  that  defend- 
ant is  over  16  years  old,  that  the  state  need 
produce  no  evidence,  defendant  being  present 
and  being  evidence  of  bis  age,  of  which  the 
jnry  are  judges,  cannot  be  held  error;  his  ap- 
pearance bein^  evidence  of  his  age,  and  there 
being  nothing  m  the  record  to  show  that  it  was 
not  sufficient. 

Appeal  from  circuit  court,  Harney  county; 
M.  T>.  Clifford,  Judge. 

W.  D.  Huffman  was  convicted  of  rape,  and 
appeals.     Affirmed. 

The  defendant  was  convicted  of  the  crime 
of  rape,  upon  an  indictment  returned  April 
19,  1900.  The  crime  is  charged  to  have  been 
committed  July  1,  1899,  and,  among  other 
ihlngB,  it  1b  alleged  that  the  defendant  was 
"then  and  there  a  male  person  above  the  age 
of  sixteen  years."  He  was  arraigned  on  the 
day  the  indictment  was  found,  and  on  the  day 
following  he  entered  a  plea  of  not  guilty,  and 
filed  a  motion  for  a  postponement  of  the  trial 
to  the  next  term  of  the  court,  supported  by 
his  affidavit,  wherein  he  stated,  in  substance, 
that  he  could  not  safely  go  to  trial  without 
the  testimony  of  Alexander  Oastro  and  John 
E.  Lawrence,  who  would  testify.  If  present, 
that  on  or  about  July  20,  1899,  Alfa  Farrens, 
the  prosecuting  witness,  informed  them  that 
her  mother  had  theretofore  tried  to  induce 
her  to  tell  something  about  the  defendant 
that  would  get  him  into,  or  cause  him,  great 
trouble,  but  that  she  refused  to  do  as  her 
mother  desired,  for  the  reason  that  It  was 
not  true;  that  said  testimony  was  material; 
aud  that  the  motion  was  not  made  for  the 
purpose  of  delay,  but  that  justice  might  be 
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done.  The  court  refused  to  grant  the  con- 
tinuance, and  Its  action  in  this  regard  Is  as- 
signed as  error.  The  trial  of  the  case  waa 
begun  on  the  26th  day  of  April  and  conclud- 
ed on  the  27th.  The  court  cliarged  the  Jury 
that  the  averment  respecting  the  age  of  the 
defendant  at  the  time  of  the  alleged 'commis- 
sion of  the  crime  was  material,  and  that  be- 
fore they  could  convict  him  they  must  be  sat- 
istied  beyond  a  reasonable  doubt  that  he  was 
then  above  the  age  of  16  years,  and  conclud- 
ed with  the  specific  instruction  "that  It  Is  not 
necessary  for  the  state  to  produce  any  evi- 
dence of  the  age  of  the  defendant  in  this 
case,  as  the  defendant  himself  is  present,  and 
is  evidence  of  his  age,  of  which  yon  are  the 
Judges."  An  exception  was  saved  to  this  in- 
struction, and  constitutes  the  second  ground 
of  error.  Judgment  having  been  rendered  on 
the  verdict,  the  defendant  appeals. 

li.  R.  Webster,  for  appellant  D.  B.  N. 
Blackburn,  Atty.  Gen.,  for  the  State. 

WOLVBRTON,  J.  (after  stating  the  facta). 
We  will  dispose  of  the  two  questions  in  the 
order  stated. 

A  motion  for  a  continuance  is  always  ad- 
dressed to  the  sound,  legal  discretion  of  the 
court,  and  the  action  of  the  trial  court  con- 
cerning it  Is  not  subject  to  review,  except  for 
an  abuse  of  that  discretion,  or  where  it  has 
been  injudiciously  and  unwisely  exercised,  to 
the  prejudice  of  the  moving  party.  Vanblarl- 
cum  T.  Ward.  1  Blackf.  50;  Davis  &  Rankin 
Bldg.  &  Mfg.  C!o.  V.  Riverside  Butter  A 
Cheese  Co.,  84  Wis.  262,  54  N.  W.  506;  State 
v.  O'Neil,  13  Or.  183,  9  Pac.  284;  State  v. 
Howe,  27  Or.  138,  146,  44  Pac.  672.  The  al- 
leged evidence  upon  which  the  continuance 
was  sought  impresses  one  as  vague  and  mys- 
terious in  character.  It  is  that  the  prosecut- 
ing witness,  had  informed  the  absent  wit- 
nesses that  her  mother  tried  to  induce  her  to 
tell  something  that  would  get  the  defendant 
into  great  trouble,  but  that  what  she  wanted 
her  to  tell  was  not  true.  Whether  this  evi- 
dence was  wanted  to  Impeach  the  prosecuting 
witness,  or  to  show  a  conspiracy  between  the 
mother  and  daughter  to  inculpate  the  defend- 
ant, or  In  what  particular  respect  It  would 
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becmne  material,  is  not  shown.  \nthoQt 
fotae  such  farther  showing,  its  materiality  is 
not  c-learlj-  apparent  The  bill  of  exceptions 
shows  tliat  the  mather  and  danghter  were 
both  called  at  the  trial;  that  the  former  tes- 
tified merely  that  she  was  the  mother  of  the 
prosecntrix.  and  the  latter  that  she  was  the 
person  upon  whom  the  crime  was  charged  to 
have  been  committed,  and  that  her  name  was 
Alfa  Farrens.  Bnt  this  did  not  aid  the  show- 
ing for  a  continuance  in  any  particular.  Fur- 
thermore, the  afiBdarit  is  indefinite  as  to  the 
time  when  the  mother  tried  to  induce  the 
prosecuting  witness  to  tell  "something"  about 
the  defendant  For  anght  that  appears,  it 
may  bare  been  long  l>efore  the  alleged  com- 
mi»>ion  of  the  crime  with  which  he  is  char- 
ged, and  possibly  could  have  no  reteTaney  to 
his  defense  in  this  action.  Upon  the  whole, 
we  cannot  say  that  the  court  below  abused  its 
legal  discretion,  and  hence  there  was  no  er- 
ror in  overruling  the  motion. 

As  it  concerns  the  second  aasigiunent. 
touching 'the  oonrt's  instruction  to  the  jury, 
it  may  be  premised  that  the  bill  of  excep- 
tions shows  nothing  of  the  evidence  or  of  the 
personal  appearance  of  the  defendant,  as  re- 
gards his  age,  tending  to  elucidate  the  instruc- 
tion in  any  particular.  Hence  we  have  the 
rimple  question  to  deal  with,  whether  such  an 
instruction  is  proper  in  any  case.  Error  will 
never  be  presumed,  but  most  be  made  to  ap- 
pear before  it  can  be  available  to  induce  a  re- 
versal upon  appeaL  Where  the  appearance 
of  the  accused  sufficiently  indicates  his  proba- 
ble age,  it  may  be  considered  as  evidence  at 
the  fact  People  v.  Justices  of  Special  Ses- 
sions of  New  York  Co.,  10  Hun,  22*.  Mr. 
Wharton  says  that  "when  age  can  be  ascer- 
tained by  in8i>ection  the  jtiry  must  decide." 
1  Whart  Or.  Law.  {  73.  And  in  State  v. 
Arnold,  13  Ired.  184,  where  the  question  was 
as  to  whether  the  defendant  was  under  the 
age  of  14  years,— a  matter  incmnbent  upon 
him  to  establish,— it  was  held  that  "as  there 
was  no  proof  on  the  point  it  could  only  be 
Judged  of  by  inspection,  and,  so  far  as  that 
goes,  it  must  be  talcen  to  have  been  decided 
against  the  prisoner  both  by  the  court  and  the 
Jury."  So,  In  State  v.  McXalr,  93  X.  0.  62S, 
where  the  same  defense  was  interposed,  the 
court  said  to  the  Jury,  "It  is  for  you  to  say 
whether  he  is  under  fourteen  years  of  age  or 
not  being,  as  you  see  him  before  you,  grown  to 
the  stature  of  manhood;''  and  the  ruling  was 
affirmed  upon  appeal.  Com.  t.  Emmons,  98 
Mass.  6,  is  directly  to  the  purpose.  The  charge 
was  that,  as  a  keeper  of  a  billiard  room  or 
table,  the  defendant  did  admit  certain  minors 
without  the  consent  of  their  parents  or  guard- 
ians, and  the  question  came  up  as  to  whether 
the  parties  were  minors,  as  alleged.  The 
trial  court  ruled  that  as  to  one  of  them  the 
Jury  might  delermlne,  by  personal  inspection 
of  him,  whether  or  not  he  was  a  minor,  and 
no  evidence  of  his  age  was  admitted.  The 
appeal  was  talien  there,  as  here,  without  any 
explanation  in  the  record  touching  the  phys- 


ical appearance  of  the  supposed  minor.  In 
deciding  the  case,  Mr.  Chief  Justice  Bigelow 
says:  "There  is  nothing  in  the  bill  of  excep- 
tions from  which  it  can  be  inferred  that  the 
defendant  was  aggrieved  by  the  ruling  of  the 
court  in  permitting  the  Jury  to  Judge  whether 
one  of  the  alleged  minors  was  under-age,  from 
his  appearance  on  the  stand.  There  are  cases 
where  such  an  Inspection  would  be  satisfac- 
tory evidence  of  the  fact  It  certainly  was 
not  incompetent  for  the  Jury  to  take  his  ap- 
pearance into  consideration  in  passing  on  the 
question  of  his  age,  and,  as  it  does  not  aiqtear 
that  this  may  not  have  afforded  plenary  evi- 
dence of  the  fact,  the  defendant  faUs  to  show 
that  be  was  convicted  on  insufficient  evidence, 
or  that  he  has  been  prejudiced  by  the  ruling 
of  the  conrt"  It  is  readily  supposable  that 
there  are  cases  in  which  the  senses  cannot  be 
mistak«i.  A  mere  youth  could  not  be  mistak- 
en, as  regards  Iiis  age,  for  a  man  past  the 
meridian  or  In  the  decline  of  life.  As  to  what 
were  the  conditions  in  the  case  at  bar,  we  are 
not  advised;  and  for  the  very  reason  that  it 
may  have  been  a  case  wherein  the  Jury  might 
have  determined  the  fact  with  Inevitable  cer- 
tainty by  an  inspection  of  the  defendant  who 
was  necessarily  present  in  court,  we  cannot 
say  there  was  orrar  in  the  instruction  com- 
plained of.  We  are  aware  that  there  are 
cases  holding  that  evidence  must  be  adduced 
of  the  age,  because  it  is  not  practicable  to 
present  the  matter  of  personal  appearance  by 
the  record.  Stephenson  v.  State,  28  Ind.  272; 
Ihlnger  v.  State,  53  Ind.  251.  But  we  are 
satisfied  that,  where  there  can  exist  any 
doubt  in  the  premises,  enough  could  be  made 
to  appear  so  that  the  defendant  could  make 
his  appeal  effective.  The  Judgment  of  the 
conrt  below  must  be  affinned,  and  It  Is  ao 
ordered. 

9S  Or.  401) 

KING  et  aL  r.  dTT  OP  PORTLAND  et  aL 

(Supreme  CViart  of  Oregon.    Dec.  10;  1900.) 

CONSTITUTIONAL  LAW  —  TAXATION  —  PCBLIC 
IMPROVEMENTS  —  NOTICE  —  ASSESSMENT  — 
UNIFORMirr— DCE  PIUX:eSS  OF  LAW. 

1.  Sess.  Laws  1S9S.  p.  156.  S  138.  requiring 
the  council  to  assess  the  coat  of  improvements 
or  repairs  of  the  half  street  immediately  in 
front  of  the  shotting  lots  to  such  lots,  and 
providing  that  the  cost  of  street  intersectiona 
shall  be  assessed  five-nintlis  to  the  comer  lot, 
or  first  50  feet  and  the  remaiader  to  the  adja- 
cent lot,  or  next  50  feet  in  the  quarter  block, 
does  not  provide  a  tax  so  in  excess  of  or  out  of 
proportion  to  the  benefits  received  as  to  be 
a  taliinp  of  property  for  public  use  without 
oompons.it  ion,  in  violation  of  Const  U.  S. 
Amend.  5. 

2.Se«..  Laws  1898.  p.  im.  (  128.  provides 
that  before  street  improvements  are  mnde  the 
conneil  shall  pass  a  reS'>lution  deolarioK  its  in- 
tention to  make  the  sirae.  which  resolution 
shall  be  published  for  10  consecutive  davs  in 
a  newspaper  and  posted  at  certain  places^  and 
that  the  property  owners  may  file  their  remon- 
strances with  the  auditor  within  10  Java  there- 
after. Brld.  that  the  notice  reqnin-d  irave  the 
pro|H'rty  owners  Ofiportunity  to  r-jiise  obje<-- 
tions  as  to  the  excessiveness  of  costs  over  ben- 
efits, and  as  to  the  proportionment  of  the  ben- 
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i^fits,  and  hence  the  law  is  not  in  violation  of 
Cflnst.  U.  S.  Amend.  14,  as  being  a  tabing  of 
property  without  due  process  of  law. 

3.  SesB.  Laws  18&8,  p.  150,  authorizes  a  com- 
mon council  to  make  street  improvements,  and 
provides  that  'each  lot  within  the  limits  of  the 
improvement  abutting  on  the  street  shall  be  lia- 
ble for  the  cost  of  half  the  street  in  front  there- 
of. An  elevated  roadway,  ranging  from  10  to 
15  feet  in  height,  was  built  on  a  certain  street, 
and  the  costs  thereof  taxed  to  the  abutting  lot 
owners,  in  accordance  with  the  law;  the  tax 
"varj'ing  according  to  the  height  of  the  i-oadway 
in  front  of  each  lot  Held,  that  the  assessment 
against  the  lots  was  as  nearly  proportional  ac- 
cording to  the  benefits  as  could  be  devised,  and 
•was  therefore  valid. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; John  B.  Oleland,  Judge. 

Application  for  an  injunction  by  A.  N. 
King  and  others  against  the  city  of  Portland 
and  others.  Prom  a  decree  In  favor  of  de- 
fendants, plaintiffs  appeal.    Affirmed. 

This  is  a  suit  to  enjoin  the  enforcement 
of  a  local  assessment  for  a  street  improve- 
ment, consisting  of  an  elevated  roadway  ex- 
tending along  East  Yamhill  street,  between 
£ast  Water  street  and  Union  avenue,  in  the 
city  of  Portland.  The  charter  provisions  bear- 
ing upon  the  present  controversy  (Sess.  Laws 
1898,  p.  150)  are,  in  substance,  as  follows: 
Sections  126  and  127  authorize  the  improve- 
ment Section  128  requires  that,  before  any 
improvement  is  made,  the  common  council 
shall  pass  a  resolution  declaring  its  inten- 
tion to  make  it,  and  describing  the  same, 
which  resolution  shall  be  posted  in  the  office 
of  the  auditor  and  published  for  10  consecu- 
tive days  in  a  daily  newspaper  of  the  city, 
and  that  the'  city  engineer  shall  cause  to  be 
posted  a  notice  at  each  end  of  the  line  of 
the  contemplated  improvement,  which  shall 
state  the  fact  of  the  adoption  of  the  resolu- 
tion, its  date,  the  character  of  the  improve- 
ment proposed,  and  the  time  within  which 
'written  objection  or  remonstrance  may  be 
made  thereto.  Sedtlon  129  provides  that 
within  10  days  after  the  official  publication 
of  notice  the  owners  of  more  than  one-half 
of  the  abutting  property  mqy  file  with  the 
auditor  written  objection  or  remonstrance, 
which  shall  be  a  bar  to  further  proceedings 
unless  the  owners  of  one-half  or  more  of 
«ach  property  shall  subsequently  petition 
therefor.  Section  130:  That,  if  no  such  ob- 
jection or  remonstrance  be  filed,  the  council 
shall  be  deemed  to  have  acquired  jurisdiction 
to  order  the  improvement  to  be  made,  and 
shall,  within  four  months  from  the  date  of 
the  final  publication  of  the  resolution  of  In- 
tention, declare  by  ordinance  the  time  and 
manner  of  said  improvement  Section  131: 
That  the  auditor  shall  immediately  transmit 
a  copy  thereof  to  the  board  of  public  works 
and  the  city  engineer,  and  said  board  shall 
Include,  as  a  part  of  the  costs  of  such  Im- 
provement, the  cost  of  advertisement,  etc.. 
Section  132:  .  That  said  board  shall  without 
delay  cause  the  engineer  to  prepare  and  file 
estimates  and  specifications  of  the  amount 
of  snch  work  or  Improvement,  and  thereupon 


give  five  days'  notice,  and  invite  proposals 
for  doing  the  work.  Section  133:  That  said 
board  shall,  at  the  time  set,  examine  the 
proposals  and  let  the  work.  Section  13C: 
That  the  auditor  shall  make  the  assessment 
and  apportionment  of  the  expenses  of  said 
improvement,  in  the  mode  and  manner  pro- 
vided by  section  138.  Section  137:  That 
whenever  any  Improvement,  the  expense  of 
which  is  to  be  assessed  against  the  property 
benefited  thereby,  has  been  completed  in 
whole  or  in  such  proportion  as  shall  enable 
the  said  board  to  determine  the  cost  of  the 
whole  thereof,  the  city  engineer  shall  file  a 
written  acceptance  of  the  work  so  completed. 
Thereupon  the  board  shall  publish  a  notice 
of  such  completion  and  acceptance  for  six 
consecutive  insertions  in  the  official  newspa- 
per, stating  the  time  and  place  where  writ- 
ten objections  to  the  acceptance  of  the  im- 
provement may  be  heard.  At  the  Idme  fixed, 
any  owner  or  agent  may  appear  and  file  ob- 
jections to  snch  improvement,  which  shall 
be  heard  and  determined  by  the  board;  and, 
if  it  appear  that  the  said  improvement  has  not 
been  completed  In  accordance  vrith  the  spec- 
ifications and  contract,  it  shall  not  be  ap- 
proved until  so  completed.  When  approved, 
the  board  shall  indorse  the  same  upon  the 
acceptance  of  the  engineer,  and  file  a  copy 
with  the  auditor,  together  with  the  contract 
and  the  estimated  expenses  of  advertising, 
etc.  Section  138:  That  the  auditor  shall 
thereupon  prepare  an  assessment  to  cover  the 
entire  cost  of  such  work  or  improvement,  and 
apportion  the  same  to  the  property  affected 
thereby  within  the  limits  Of  such  work  or 
Improvement,  as  declared  by  the  ordinance 
authorizing  the  same,  in  the  manner  follow- 
ing: "Each  lot  or  part  thereof  within  the 
limits  of  a  proposed  street  improvement  abut- 
ting upon  the  street  shall  be  liable  for  the 
full  cost  of  making  the  same  upon  half  of 
the  street  In  front  of  and  abutting  upon  it, 
and  also  for  a  proportionate  share  of  the 
cost  of  Improving  the  intersections  of  two  of 
the  streets  bounding  the  block  In  which  such 
lot  or  part  thereof  is  situated.  •  •  •  xhe 
cost  of  improving  the  intersection  of  streets, 
unless  otherwise  ordered  by  the  council,  shall 
be  assessed  upon  the  lots  or  parts  thereof 
situated  In  the  quarters  of  the  four  regrular 
blocks  adjoining  such  Intersections,  but  only 
upon  the  lots  or  parts  thereof  within  the 
quarter  blocks  nearest  thereto .  and  In  the 
following  proportion:  Five  ninths  of  the 
cost  to  the  comer  or  first  fifty  feet;  and  four 
ninths  of  the  cost  to  the  lot  next  Inside  or  the 
next  fifty  feet  as  laid  out  on  the  recorded 
plats."  Section  13»:  That  when  the  probable 
cost  of  the  improvement  has  been  ascertain- 
ed, and  the  proportionate  share  assessed  to 
each  lot,  the  common  council .  must  declare 
the  same  by  ordinance,  and  direct  the  auditor 
to  enter  a  statement  in  the  docket  of  city 
liens.  Sections  140,  141,  and  142  provide  for 
a  docket  of  city  liens  and  the  entry  of  the 
assessment  therein,  but  that  the  same  shall 
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not  be  collected  until  by  order  of  the  common 
council;  that  10  days'  notice  shall  be  given 
of  the  entry;  and  that  If,  within  30  days  from 
the  first  publication  of  such  notice  the  sum 
assessed  is  not  wholly  paid,  the  council  shall 
thereafter  order  the  issuance  of  a  warrant 
to  enforce  the  collection  of  the  same.  Sec- 
tion 158:  That  "the  proceedings  authorized 
by  this  chapter  for  the  establishment  or  alter- 
ation of  a  grade,  or  the  improvement  of  a 
street  or  any  part  thereof  may  be  taken  or 
had  without  giving  notice  prescribed  in  sec- 
tion 128,  whenever  the  owner  or  owners  of 
two  thirds  of  the  adjacent  property  shall,  in 
writing,  petition  the  council  therefor.  And 
whenever  any  street  or  part  thereof  shall  be 
In  such  condition  as  to  become  impassable, 
unsafe  or  dangerous  to  persons  or  teams 
passing  on,  along  or  over  the  same  the  coun- 
cil may  declare  the  same  by  resolution,  and 
may  thereupon  cause  the  Improvement  of 
such  street  to  l>e  made,  upon  giving  ten 
days'  notice  by  publication  in  any  paper  of 
said  city,  and  no  remonstrance  shall  be  heard 
thereto."  The  decree  of  the  court  below  be- 
ing In  favor  of  the  defendants,  the  plaintiffs 
appeal. 

M.  Ik  Pipes,  for  appellants.    J.  H.  Long, 
for  respondents. 

WOLVERTON,  J.  (after  stating  the  facts). 
Several  objections  are  Interposed,  directed 
against  the  legality  of  the  assessment.  The 
first  is  that  the  charter  provisions  under 
which  It  was  made  do  not  provide  for  an  ap- 
IKirtionment  of  the  burden  under  a  uniform 
rule,  such  as  is' required  by  the  constitution. 
There  Is  much  digcusslon  In  the  books  as  to 
whether  an  assessment  for  local  improve- 
ments Is  a  tax  or  not,  but,  whatever  may  be 
the  true  doctrine,  it  must  be  conceded  that 
the  authority  to  make  such  an  assessment  is 
necessarily  lodged  in  the  taxing  power.  This 
has  been  held  so  often  that  the  controversy 
must  be  regarded  as  closed.  Irrigation  Dist 
V.  Bradley,  164  U.  S.  112,  176,  17  Sup.  Ct  56. 
41  L.  Ed.  360.  Apportionment  of  the  burden 
Is,  however,  essential,  though  It  need  not  be 
made  upon  property  In  proportion  to  Its  val- 
ue. Mr.  Cooley  says:  "But,  whatever  may 
be  the  basis  of  the  taxation,  the  requirement 
that  it  shall  be  uniform  is  universal.  It  ap- 
plies as  much  to  these  local  assessments  as 
to  any  other  species  of  taxes.  The  difference 
is  only  in  the  character  of  lue  uniformity, 
and  In  the  basis  on  which  it  Is  established." 
(3ooley,  Const  Llm.  (6th  Ed.)  615.  Mr.  Jus- 
,  tlce  Earl,  in  Stuart  v.  Palmer,  74  N.  Y.  183, 
states  the  proposition  as  follows:  "It  is  not 
disputed  that  the  legislature  has  unlimited 
power,  except  as  restrained  by  the  federal 
constitution  to  itapose  taxes  and  assessments 
for  public  purposes.  It  may  impose  taxes 
upon  all  property  within  the  state,  and  in 
such  cases  the  owners  are  supposed  to  re- 
ceive a  compensation  for  the  burdens  thus 
imposed.  In  the  protection  and  benefits  of  the 
government  under  which  they  live.    It  may 


impose  taxes  upon  the  local  divisions  of  the 
state  for  the  purposes  of  local  government, 
and  all  the  citizens  residing  in  the  locality 
must  bear  the  burdens,  as  they  all  receive 
the  benefits  of  the  local  government  It  may 
cause  or  authorize  local  improvements  to  be 
made,  and  authorize  the  expense  thereof  to 
be  assessed  upon  the  land  benefited  thereby. 
But  in  all  cases  there  must  be  apportionment 
of  the  burdens,  either  among  all  the  proper- 
ty owners  of  the  state,  or  of  the  local  divi- 
sion of  the  state,  or  the  property  owners 
specially  benefited  by  the  Improvements.  In 
either  case,  If  one  is  required  to  pay  more 
than  his  share,  he  receives  no  corresponding 
benefit  for  the  excess,  and  that  may  properly 
be  styled  extortion  or  confiscation.  A  tax  or 
assessment  upon  property,  arbitrarily  Impos- 
ed, without  reference  to  some  system  of  Just 
apportionment,  could  not  be  upheld." 

This  brings  us  to  the  rule  of  apportion- 
ment and  in  this  connection  may  be  consid- 
ered the  second  objection,  which  is  that  the 
mode  and  manner  of  assessment  for  street 
improvements  adopted  and  prescribed  by  the 
legislature  through  the  city  charter  do  not 
take  Into  consideration  the  benefits,  or  limit 
or  apportion  the  assessment  by  and  in  ac- 
cordance with  the  benefits  •  received,  and 
therefore  that  the  charter  is  in  violation  of 
the  fifth  and  fourteenth  amenaments  to  the 
national  constitution,  which  inhibit  the  tak- 
ing of  private  property  for  public  use,  and 
without  due  process  of  law.  Our  state  con- 
stitution has  similar  provisions  (article  1,  H 
10,  18),  so  that  if  the  rule  Is  in  violation  of 
one,  it  is  also  In  confiict  with  the  other.  The 
case  has  been  presented,  however,  by  the  al- 
legations of  the  complaint  and  at  the  argu- 
ment 'With  special  reference  to  the  federal 
question;  and  we  will  treat  It  more  particu- 
larly in  that  Ugbt,  for.  If  the  legislative  act 
prescribing  the  manner  and  mode  of  assess- 
ment is  void  under  the  national  constitution, 
within  the  doctrine  of  the  supreme  Judicial 
court  of  the  United  States,  then  we  are  pre- 
cluded, as  it  is.  the  final  arbiter  in  the  prem- 
ises. It  is  asserted  with  substantial  unanimi- 
ty and  great  clearness  by  the  courts  In  this 
country,  as  well  as  by  text  writers  of  erudition 
and  learning,  that,  unless  the  nature  of  the 
case  precludes  U,  the  power  to  determine  the 
confines  of  a  taxing  district  for  any  particu- 
lar burden  is  purely  one  of  legislative  discre- 
tion, and  that  the  question  of  benefits  accru- 
ing by  reason  of  Improvements  contemplated 
is  regarded  as  one  of  fact,  which  the  legis- 
lature is  always  presumed  to  have  consider- 
ed and  settled  by  the  enactment.  Mr.  Jus- 
tice Finch,  in  Spencer  v.  Merchant  100  N.  T. 
585,  3  N.  E.  682,— a  case  Involving  the  validi- 
ty of  an  act  whereby  certain  real  property, 
situated  in  a  prescribed  district,  which  had 
not  theretofore  paia  an  assessment  for  a  lo- 
cal Improvement  under  an  act  declared  to  be 
void,  was  required  to  pay  a  sum  of  money 
then  ascertained,— says:  "The  act  of  1881 
[the  one  in  question]  determines  absolutely 
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and  conclaslvely  the  amount  of  tax  to  be 
raised,  and  the  property  to  be  assessed,  and 
upon  which  it  is  to  be  apportioned.  Each  of 
these  things  was  within  the  power  of  the  leg- 
islature, whose  action  cannot  be  reviewed  in 
the  courts  upon  the  ground  that  It  acted  un- 
justly or  without  appropriate  and  adequate 
reason.  •  •  •  The  legislature  may  com- 
mit the  ascertainment  of  the  sum  to  be  rais- 
ed and  of  the  benefited  district  to  commis- 
sioners, but  is  not  bound  to  do  so,  and  may 
settle  both  questions  for  itself;  and  when  It 
does  so  its  action  is  necessarily  conclusive 
and  beyond  review."  This  case  went  to  the 
supreme  court  of  the  United  States  (s.  c,  125 
U.  S.  345,  8  Sup.  Ct.  921,  31  L.  Ed.  763),  and 
the  doctrine  thus  promulgated  was  there  di- 
rectly approved  and  affirmed,  in  the  follow- 
ing language  (Mr.  Justice  Gray  speaking  for 
the  court):  "Id  the  absence  of  any  more  spe- 
cific constitutional  restriction  than  the  gen- 
eral prohibition  against  talcing  property  with- 
out due  process  of  law,  the  legislature  of  the 
state,  having  the  power  to  fix  the  sum  neces- 
sary to  be  levied  for  the  expense  of  a  public 
improvement,  and  to  order  it  to  be  assessed, 
either,  like  other  taxes,  upon  property  gen- 
erally, or  only  upon  the  lands  benefited  by 
the  improvement.  Is  authorized  to  determine 
both  the  amount  of  the  whole  tax,  and  the 
class  of  lands  which  will  receive  the  benefit, 
and  should  therefore  bear  the  burden,  al- 
though It  may,  if  it  sees  fit,  commit  the  as- 
certainment of  either  or  both  of  these  facts 
to  the  judgment  of  the  commissioners."  So, 
Jn  Irrigation  Dlst.  v.  Bradley,  supra,  the 
court  say:  "The  legislature,  when  it  fixes 
the  district  itself,  is  supposed'  to  have  made 
proper  inquiry,  and  to  have  finally  and  con- 
clusively determined  the  fact  of  benefits  to 
the  land  included  in  the  district,  and  the 
citizen  has  no  constitutional  right  to  any 
other  or  further  hearing  upon  that  questiop." 
In  further  support  of  the  doctrine,  see  Coo- 
ley,  Tax'n  (2d  Ed.)  640;  King  v.  City  of 
Portland.  2  Or.  146;  Lent  v.  TlUson,  140  U. 
S.  316,  11  Sup.  Ct.  825,  35  L.  Ed.  419;  Wil- 
liams V.  Eggleston,  170  U.  S.  304,  18  Sup.  Ct 
617,  42  L.  Ed.  1047;  People  v.  Mayor,  etc,  of 
Brooklyn,  4  N:  Y.  419;  Litchfield  v.  Vernon, 
41  N.  Y.  123.  As  has  been  indicated  by  some 
of  the  foregoing  references  to  the  authori- 
ties, the  legislature  may,  instead  of  fixing 
and  prescribing  the  taxing  district  itself,  re- 
fer the  matter  to  commissioners  or  local 
boards  or  bodies  for  their  ascertainment  and 
determination;  and  In  such  case  the  substi- 
tuted bodies  possess  and  exercise  legislative 
functions,  and  their  action  must  be  deemed 
as  conclusive  upon  the  subject  as  if  the  leg- 
islature had  exercised  the  authority  directly. 
Cooley,  Tax'n  (2d  Ed.)  640.  The  doctrine  is 
laid  down  in  Williams  v.  Eggleston,  supra, 
as  follows:  "Neither  can  It  be  doubted  that, 
If  the  state  constitution  does  not  prohibit, 
the  legislature,  speaking  generally,  may  cre- 
ate a  new  taxing  district,  determine  what  ter- 
ritory shall  belong  to  such  district  and  what 


property  shall  be  considered  as  benefited  by 
a'  proposed  improvement  And  in  so  doing 
it  is  not  compelled  to  give  notice  to  the  par- 
ties resident  within  the  territory,  or  permit 
a  hearing  before  itself,  one  of  its  commit- 
tees, or  any  other  tribunal,  as  to  the  question 
whether  the  property  so  Included  within  the 
taxing  district  is  in  fact  benefited."  See, 
also,  Spencer  v.  Merchant,  supra;  Dickson 
V.  City  of  Racine,  61  Wis.  545,  21  N.  W.  020. 
The  question  of  apportionment  between  the 
owners  when  the  authority  is  delegated  is 
quite  a  different  thing.  In  such  case  the 
commissioners  or  body  to  which  the  duty  is 
intrusted  act  quasi  judicially,  and  there  must 
be  notice  and  an  opportunity  to  be  heard  be- 
fore the  owner  can  be  finally  precluded  and 
his  property  subjected  to  the  payment  of  the 
assessment.  Sears  v.  Commissioners,  173 
Mass.  350,  355,  53  N.  E.  876,  and  authorities 
there  cited.  See,  also,  2  Dill.  Mun.  Corp.  (4th 
Ed.)  i  802a. 

The  manner  of  notice  and  the  specific  pe- 
riod of  time  in  the  proceedings  when  he  may 
be  heard  are  not  very  material,  so  that  rea- 
sonable opportunity  is  afforded  before  he 
has  been  deprived  of  his  property,  or  the  lien 
thereon  is  irrevocably  fixed.  So  it  has  been 
held  that  it  is  sufScient  if  the  party  is  ac- 
corded the  right  of  appeal  or  to  be  heard 
upon  an  application  for  abatement  (see 
Towns  V.  Klamath  Co.,  33  Or.  225,  63  Pac. 
604;  Weed  v.  City  of  Boston,  172  Mass.  28, 
51  N.  E.  204,  42  L.  R.  A.  642),  or  the  assess- 
ment is  to  be  enforced  by  a  suit  to  which 
he  Is  to  be  made  a  party  (Hagar  v.  Reclama- 
tion Dlst,  111  V.  S.  701,  4  Sup.  Ct  663,  28 
L.  Ed.  569;  Walston  v.  Nevin,  128  U.  S. 
578,  9  Sup.  Ct  192,  32  L.  Ed.  544),  or  the 
right  of  Injunction  against  collection  is  ac- 
corded, by  which  the  validity  of  the  as- 
sessment may  be  Judicially  determined  (Mc- 
Mlllen  V.  Anderson,  96  U.  S.  37,  24  L.  Ed. 
335).  In  such  case  he  cannot  be  heard  to 
complain  that  his  property  is  being  taken 
without  due  process  of  law.  The  case  of 
Paulsen  v.  City  of  Portland,  149  U.  S.  30, 
13  Sup.  Ct  750,  37  U  Ed.  637,  covers  the 
question  of  the  right  to  notice  and  a  hear- 
ing quite  fully;  and  it  is  significant  that 
special  reference  Is  made  to  the  10-days  no- 
tice required  to  be  given  under  section  104 
of  the  charter  as  it  then  stood,  after  the 
assessment  had  gone  upon  the  docket  of  city 
liens,  and  before  collection  can  be  proceed- 
ed with,  which  Is  almost  the  exact  provision 
now  contained  in  section  141.  While  the 
court  at  the  time  declined  to  decide  that 
such  a  notice  was  sufficient  yet  If  the  cause 
had  been  dependent  upon  it  alone.  It  is  not 
altogether  clear  that  it  would  have  held  it 
insufficient.  So  It  was  held  by  this  court  In 
conformity  with  the  prevailing  rule,  that,  if 
provision  is  made  for  notice  to  and  hearing 
of  each  proprietor  at  some  stage  of  the 
proceeding  upon  the  question  of  what  pro- 
portion of  the  tax  shall  be  assessed  upon 
his  land,  there  is  not  a  taking  without  due 


Digitized  by 


Lnoogle 


63  PACIFIC  REPORTER. 


•   (Or. 


process  of  law.    Wilson  t.  City  of  Salem,  24 
Or.  rm,  U  Pac.  9,  691. 

The  principle  upon  which  is  based  the  an> 
thority  to  take  money  as  a  tax  for  public 
use  is  that  the  taxpayer  receives,  or  Is  sup- 
posed to  receive,  a  Just  remuneration.  In  the 
protection  which  the  government  affords  to 
life,  liberty,  and  property,  and  in  the  In- 
crease in  the  value  of  possessions  which 
comes  from  the  use  to  which  the  money 
raised  by  the  tax  la  applied.  Cooley,  Const 
Llm.  (6th  Ekl.)  613.  Local' or  special  assess- 
ments for  local  improvements  stand  upon  a 
different  basis.  They  are  made  and  sustain- 
ed upon  the  assumption  that  a  prescribed 
portion  of  the  community  is  to  be  especial- 
ly benefited,  in  the  enhancement  of  the  value 
of  the  property  peculiarly  situated,  as  re- 
gards the  proposed  expenditure  of  the  fimds 
to  be  raised  by  the  assessment  It  is  but  a 
demand  of  simple  Justice  that  special  con- 
tributions In  consideration  of  special  benefits 
should  be  made  by  those  receiving  the  bene- 
fits, but  such  contributions  ought  not  by 
the  same  demand  of  Justice,  to  be  enforced 
in  any  case  beyond  the  benefits  received. 
Cooley,  Tax'n  (2d  Ed.)  606.  Such  an  assess- 
ment is  not  in  conflict  with  the  provision  of 
our  state  constitution  requiring  that  "all 
taxation  shall  be  equal  and  uniform."  Arti- 
cle 1,  i  32;  King  v.  City  of  Portland,  supra. 
It  must  be  conceded,  therefore,  as  was  said 
by  Mr.  Justice  Harlan  in  Norwood  v.  Baker, 
172  V.  S.  2C9,  279,  19  Sup.  Ct  187,  43  L.  Ed. 
443,  that  "the  exaction  from  the  owner  of 
private  property  of  the  cost  of  a  public  Im- 
provement In  substantial  excess  of  the  spe- 
cial benefits  accruing  to  him  is,  to  the  ex- 
tent of  such  excess,  a  taking,  under  the 
guise  of  taxation,  of  private  property  for 
public  use,  without  compensation."  The  em- 
inent Jurist  used  the  words  "substantial  ex- 
cess" advisedly,  because,  as  he  explains,  "ex- 
act equality  in  taxation  Is  not  always  at- 
tainable, and  for  that  reason  the  excess  of 
cost  over  special  benefits,  unless  It  be  of  a 
material  character,  ought  not  to  be  regard- 
ed by  a  court  of  equity  when  its  aid  Is  in- 
voked to  restrain  the  enforcement  of  a  spe- 
cial assessment."  Judicial  authority,  were 
it  necessary,  is  not  lacking  elsewhere  in  sup- 
port of  the  doctrine.  "The  whole  theory  of 
local  taxation  or  assessment,"  say  the  su- 
preme court  of  Missouri  in  McCormack  v. 
Patchin,  53  Mo.  33,  "Is  that  the  improve- 
ments for  which  they  are  levied  afford  a  re- 
muneration in  the  way  of  benefits.  A  law 
which  would  attempt  to  make  one  person 
or  given  number  of  persons,  under  the  guise 
of  local  assessments,  pay  a  general  revenue 
for  the  public  at  large,  would  not  be  an  ex- 
ercise of  the  taxing  power,  but  an  act  of 
confiscation."  So,  In  State  v.  Mayor,  etc., 
of  Hoboken,  36  N.  J.  Law,  291,  It  was  held 
that,  to  the  extent  of  the  excess  of  an  as- 
sessment above  benefits  accruing  by  reason 
thereof,  It  was  a  taking  of  private  property 
for  public   use   without  compensation,   be- 


cause that  received  by  the  owner  was  not 
equal  to  that  taken  from  him.  And  again. 
In  Dextef  v.  City  of  Boston  (Mass.)  57  N.  E. 
379  (a  recent  case),  the  court  say:  "It  Is 
now  settled  law  in  this  court  as  it  Is  In 
the  supreme  court  of  the  United  States  and 
In  many  other  courts,  that  after  the  con- 
struction of  a  public  Improvement  a  local 
assessment  for  the  cost  of  it  cannot  be  laid 
upon  real  estate  in  substantial  excess  of  the 
benefit  received  by  the  property.  Such  as- 
sessments must  be  founded  on  the  beifefits, 
and  be  proportional  to  the  benefits,"— citing 
the  Norwood  Case,  and,  among  others.  Sears 
T.  Commissioners,  supra,  wherein  the  court 
say  that  "it  is  well  established  that  taxa- 
tion of  this  kind  Is  permissible  under  the 
constitution  of  this  commonwealth  and  un- 
der the  constitution  of  the  United  States 
only  when  founded  upon  special  and  peculiar 
benefits  to  the  property  from  the  expendi- 
ture on  account  of  which  the  tax  Is  laid,  and 
then  only  to  an  amount  not  exceeding  such 
special  and  peculiar  benefits."  This  marks 
the  boundary,  beyond  which  It  Is  not  within 
the  power  of  the  legislature  to  go,  even  in 
the  determination  of  benefits  as  applied  to  a 
prescribed  district  When,  however.  It  is 
plainly  and  palpably  manifest  from  the  sur- 
roundings (that  is,  from  the  physical  condi- 
tion of  the  property  Involved,  Its  locality, 
the  character  of  the  work  or  Improvement, 
the  assessment  and  from  the  very  nature 
of  things)  that  such  an  assessment  is  not 
adapted  to  the  purpose,  and  is  requiring  of 
the  owner  a  contribution  to  which  he  should 
not  be  subjected  in  that  capacity,  the  court 
will  interfere  to  prevent  a  consummation  of 
the  Injustice. 

But  we  are  more  concerned  with  the  man- 
ner of  apportionment  as  between  owners 
within  the  assessment  district  In  this,  as  in 
prescribing  the  district  the  legislature  has  a 
discretion  commensurate  with  the  broad  do- 
main of  legislative  power.  2  Dili.  Mun.  Corp. 
(4th  Ed.)  §  761,  subd.  4.  The  mode  which  the 
legislature  has  prescribed  is.  In  substance, 
that  the  cost  of  the  half  street  in  front  shall 
be  assessed  upon  the  abutting  lot  or  part  of 
lot,  and  that  the  cost  of  street  intersections 
shall  be  assessed  five-ninths  upon  the  corner 
lot,  and  the  remainder  upon  the  adjacent  lot 
In  the  quarter  block.  The  rule  is  Invariable, 
and,  when  the  cost  of  the  improvement  in 
front  or  at  an  intersection  is  ascertained,  it 
must  be  assessed  upon  the  property;  and  no 
discretion,  legislative  or  Judicial,  abides  with 
the  municipal  authorities  to  modify  or  abate 
it  in  the  slightest  measure.  The  method  Is 
perhaps  the  least  Justifiable,  as  a  general 
rule,  of  any  that  has  been  devised,  but  that 
does  not  signify  that  It  Is  not  proper  In  any 
case.  The  Norwood  Case  would  seem,  at 
first  thought,  to  forbid  the  application  under 
all  conditions  of  the  front-foot  rule,  but  it 
was  probably  not  Intended  that  It  should  be 
so  far-reaching  in  its  significance.  As  applied 
to  that  case,  and  all  similar  cases,  it  must  be 


Digitized  by 


Google 


Or.) 


KING  V.  CITX  OF  PORTLAND, 


accepted  as  controlling.  The  rule  has  been 
many  times  upheld,  and  It  is  believed  it  yet 
may  be,  where  the  conditions  are  such  that 
it  may  reasonably  be  supposed  that  the  meth- 
od adopted  will  secure  a  proportional  distri- 
bution of  the  burden  according  to  the  bene- 
fits. Thus,  in  Sears  v.  Board,  173  Mass.  71, 
53  N.  E.  138,  43  L.  R.  A.  834,  an  assessment 
for  sprinkling  a  street  was  sustained  by  the 
rule,  because  it  did  not  appear  that,  as  ap- 
plied to  the  property  assessed,  it  was  not  an 
approximately  accurate  method  of  determin- 
ing benefits.  In  the  opinion  the  proposition 
is  stated  that,  "while  these  assessments  must 
be  founded  upon  benefits,  the  courts  hare 
generally  recognized  the  difficulty,  and  in 
many  cases  the  impracticability,  of  attempt- 
ing to  estimate  benefits  to  estates  one  by  one 
without  some  rule  or  principle  of  general  ap- 
plication which  win  malce  the  assessments 
reasonable  and  proportional,  according  to  the 
benefits.  Accordingly  the  determination  of 
such  a  rule  or  principle  by  the  legislature  it- 
self, or  by  the  tribunal  appointed  by  the  leg- 
islature to  malce  the  assessments,  has  com- 
monly been  upheld  by  the  courts.  If,  how- 
eyer,  its  effect  plainly  is  to  make  an  assess- 
ment upon  any  estate  substantially  in  excess 
of  the  benefit  received,  it  is  set  aside."  This 
case  wag  decided  March  3,  1899,  since  the  an- 
nouncement of  the  Norwood  Case.  In  the  Sep- 
tember prior,  the  same  coui't  decided  the  case 
of  Weed  v.  City  of  Boston,  supra,  wberetai  it 
was  held  that  assessments  according  to  front- 
age of  lots  on  a  strip  of  private  land  taken 
for  a  sewer  may  be  so  grossly  disproportion- 
ate to  the  benefits  received  by  the  land  from 
the  sewer  that  a  statute  authorizing  them 
Is  unconstitutional.  The  court  say:  "The 
weight  of  authority  is  that  an  assessment  ac- 
cording to  the  frontage  of  lots  abutting  upon 
a  street  or  a  public  way  in  a  city  sometimes 
may  be  a  reasonable  mode  of  making  an  as- 
sessment for  the  cost  of  constructing  a  sewer 
In  such  street  or  way,  because  of  the  simi- 
larity of  the  lots,  but  that  such  an  assess- 
ment when  the  sewer  Is  not  constructed  in  a 
street  or  way,  or  is  constructed  in  the  coun- 
try, where  the  lots  abutting  are  not  laid  out 
as  building  lots,  often  would  be  unreason- 
able." In  the  May  following  the  announce- 
ment of  the  case  of  Sears  v.  Board,  supra, 
another  case  was  decided,  entitled  Sears  v. 
Conuulssioners,  173  Mass.  350,  53  N.  E.  876, 
whereby  it  was  held  that  an  act  purporting 
to  give  the  street  commissioners  power  to 
levy  a  local  assessment  for  a  burden  that 
was  clearly  general  In  its  character,  and  that 
ought  to  be  borne  by  the  state  at  large,  was 
invalid.  And  a  year  later  the  decision  of 
Dexter  v.  City  of  Boston  (Mass.)  57  N.  B.  380, 
was  handed  down,  which  holds  that  the  rule 
is  vicious  as  applied  to  the  construction  of  a 
sewer  which,  by  reason  of  its  turning  at  right 
angles  upon  plaintifTs  lot,  imposed  a  double 
ourden  (being  assessed  upon  the  two  sides) 
as  compared  with  other  lots.  The  ruie  was 
applied  by  the  common  council  and  upheld  in 


Wilson  V.  City  of  Salem,  supra,  upon  the 
ground  that  the  legislative  Judgment  of  the 
council  had  settled  the  matter  as  being  an  ap- 
propriate measure  of  benefits  in  that  case. 

The  only  basis  upon  which  any  devised 
method  can  be  sustained  is  that  it  Is  rea- 
sonably calculated  to  the  promotion  of  a 
substantial  proportional  distribution  of  the 
burden  according  to  benefits.  Mr.  Dillon 
says:  "The  legislature  has,  within  legisla- 
tive limits,  a  discretion  in  providing  the 
mode  of  ascertaining  the  benefits;  but,  even 
in  the  absence  of  express  constitutional  re- 
striction, its  power  is  not  unlimited.  This 
ascertainment  may  be  made,  and  usually  is, 
by  a  separate  and  actual  estimate  of  spe- 
cial benefits.  But  where  the  lots  in  a  town 
or  city  are  small,  of  the  same  depth,  and 
similarly  situated,  an  ascertainment,  under 
the  conditions  mentioned  in  a  previous  sec- 
tion, may  be  authorized  on  the  basis  of 
frontage,  which  is  a  convenient  substitute 
for  an  actual  estimate;  but  this  mode  can- 
not be  authorized  where  It  must  inevitably 
operate  with  manifest  inequality,  as  will 
often  be  the  case  with  rural  or  suburban 
property,  or  where,  from  the  circumstances. 
It  is  dear  that  it  is  legally  impossible  that 
an  apportionment  of  the  cost  on  this  basis 
can  be  Just  or  equal,  or  approximately  so, 
and  where  injustice  must  certainly  result 
from  its  adoption.  The  same  general  prin- 
ciple applies  to  an  assessment  upon  the 
basis  of  superficial  area;  and  therefore 
where  an  assessment  in  this  mode  was  au- 
thorized to  be  made,  and  was  made  equally 
upon  lands  remote  from  the  sewer  and  only 
slightly  benefited,  with  no  provision  securing 
the  right  to  connect  with  it,  and  upon  lots 
fronting  on  the  sewer  and  grreatly  benefited, 
the  court  considered  the  mode  so  arbitrary, 
so  certain  to  work  injustice,  so  flagrantly  op- 
posed to  the  principle  of  contribution  in  pro- 
portion to  benefits,  as  t6  be  unconstitution- 
al." 2  Dill.  Mun.  Oorp.  (4th  Ed.)  §  989.  So  it 
was  held  upon  like  principle  by  this  court 
that  an  assessment  for  a  local  improvement 
upon  property  not  at  all  benefited,  although 
within  the  taxing  district,  would  be  annul- 
led, as  It  would  amount  to  a  taking  without 
due  process  of  law.  Oregon  &  C.  R.'  Oo. 
V.  City  of  Portland,  25  Or.  229,  35  Pac.  462, 
22  L.  R.  A.  713.  The  same  idea  pervades 
the  judicial  utterances  of  the  supreme  court 
of  the  United  States.  Parsons  v.  District 
of  Columbia,  170  U.  S.  45,  18  Sup.  Ct  521, 
42  L.  Ed.  943,  is  a  case  wherein  congress 
by  legislative  enactment  provided  for  a  com- 
prehensive system  of  water  supply  in  the 
District  of  Columbia,  through  street  mains, 
and  that  the  assessment  for  such  purpose 
should  be  levied  upon  abutting  lots  or  prop- 
erty at  the  rate  of  $1.25  per  foot  front  It 
was  objected  that  the  system  adopted  did 
not  afford  the  owner  an  opportunity  to  be 
heard  upon  the  question  of  costs,  benefits, 
or  apportionment,  and  that  the  assessment 
was  not  made  upon  the  basis  of  benefits  to 
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the  property  assessed.  But  the  court  held 
(Mr.  Justice  Shiras  announcing  the  opinion) 
that  none  of  the  objections  were  well  taken. 
"Our  conclusion,"  It  was  said,  "Is  that  It 
was  competent  for  congress  to  create  a  gen- 
eral system  to  store  water  and  furnish  It 
to  the  Inhabitants  of  the  District,  and  to  pre- 
scribe the  amount  of  the  assessment  and 
the  method  of  Its  collection,  and  that  the 
plaintiff  in  error  cannot  be  heard  to  com- 
plain that  he  was  not  notified  of  the  creation 
of  such  a  system,  or  conslilted  as  to  the 
probable  cost  thereof.  He  Is  presumed  to 
have  notice  of  these  general  laws  regulating 
such  matters.  The  power  conferred  upon 
the  commissioners  was  not  to  make  assess- 
ments upon  abutting  properties,  nor  to  give 
notice  to  the  property  owners  of  such  as- 
sessments, but  to  determine  the  question  of 
the  propriety  and  necessity  of  laying  water 
mains  and  water  pipes,  and  of  erecting  fire 
plugs  and  hydrants,  and  their  bona  fide  ex- 
ercise of  such  a  power  cannot  be  reviewed 
by  the  courts."  The  opinion  quotes  from  2 
Dill.  Mun.  Corp.  (4th  Ed.)  {  752,  as  follows: 
"Whether  the  expense  of  making  such  Im- 
provements shall  be  paid  out  of  the  general 
treasury,  or  be  assessed  upon  the  abutting 
property,  or  other  property  specially  benefit- 
ed, and.  If  In  the  latter  mode,  whether  the 
assessment  shall  be  upon  all  property  found 
to  be  benefited,  or  alone  upon  the  abutters, 
according  to  frontage  or  according  to  the 
area  of  their  lots.  Is,  according  to  the  pres- 
ent weight  of  authority,  considered  to  be  a 
question  of  legislative  expediency."  The 
Norwood  Case  distinguishes  this  by  the  sig- 
nificant observation  that  "there  Is  no  such 
disproportion  between  the  amount  assessed 
and  the  actual  cost  as  to  show  any  abuse  of 
legislative  power."  In  Bauman  v.  Ross,  167 
U.  S.  548,  17  Sup.  Ct.  966,  42  L.  Ed.  270  (de- 
cided in  1S96),  It  was  said:  "The  rule  of 
apportionment  among  the  parcels  of  land 
benefited  also  rests  within  the  discretion  of 
the  legislature,  and  may  be  directed  to  be  in 
proportion  to  the  position,  the  frontage,  the 
area,  or  the  market  value  of  the  lands,  or 
in  proportion  to  the  benefits  as  estimated  by 
commissioners."  See,  also,  Mattingly  v.  Dis- 
trict of  Columbia,  97  U.  S.  687,  24  L.  Ed. 
1008.  Walston  v.  Nevin,  supra.  Is  very  sim- 
ilar, as  respects  the  matters  in  controversy, 
to  the  case  at  bar.  The  statute  prescribing 
the  manner  of  making  assessments  is  as  fol- 
lows: "When  the  Improvement  Is  the  orig- 
inal construction  of  any  street,"  etc.,  "such 
Improvement  shall  be  made  at  the  exclusive 
cost  of  the  owners  of  lots  In  each  fourth  of 
a  square,  to  be  equally  apportioned  by  the 
general  council  according  to  the  number  of 
the  square  feet  owned  by  them  respectively, 
except  that  comer  lots  •  •  •  shall  pay 
twenty-five  per  cent,  more  than  others  for 
such  Improvements.  Each  subdivision  of 
territory  bounded  on  all  sides  by  principal 
streets  shall  be  deemed  a  square."  An  as- 
sessment made  In  pursuance  of  the  statute 


was  attacked  as  In  conflict  with  the  four- 
teenth amendment  of  the  national  constitu- 
tion, but  it  was  upheld,  the  court  saying: 
"The  statute  has  been  repeatedly  before 
the  Kentucky  court  of  appeals,  which  has 
sustained  it  as  constitutional  and  proper  leg- 
islation; the  powers  vested  thereby  in  the 
local  government  being  subjected  to  the  su- 
pervision of  the  courts,  where  the  particular 
facts  In  each  case  can  be  examined,  and 
the  controversy  determined  by  those  rules 
and  principles  wl^ich  have  always  governed 
courts  In  dealing  with  questions  of  assess- 
ment and  taxation," — citing  Preston  v.  Rob- 
erts, 12  Bush,  570;  Beck  v.  Obst,  12  Bush, 
268;  Biaptist  Church  v.  McAtee,  8  Bush,  508. 
Further  on  In  the  opinion  the  court  cites 
Davidson  v.  City  of  New  Orleans,  96  U.  S. 
97,  24  L.  Ed.  616.  After  quoting  from  the 
opinion  of  Mr.  Justice  Miller,  It  draws  the 
conclusion  therefrom  "that  neither  the  cor- 
porate agency  by  which  the  work  is  done, 
the  excessive  price  which  the  statute  allows 
therefor,  nor  the  relative  importance  of  the 
work  to  the  value  of  the  land  assessed, 
nor  the  fact  that  the  assessment  Is  made  be- 
fore the  work  Is  done,  nor  that  the  assess- 
ment is  unequal  as  regards  the  benefits  con- 
ferred, nor  that  personal  Judgments  are  ren- 
dered for  the  amount  assessed,  are  matters 
In  which  the  state  authorities  are  controlled 
by  the  federal  constitution.  So  the  deter- 
mination of  the  taxing  district  and  the  man- 
ner of  the  apportionment  are  all  within  the 
legislative  power.  •  •  *  And,  whenever 
the  law  operates  alike  on  all  persons  and 
property  similarly  situated,  equal  protection, 
cannot  be  said  to  be  denied."  The  same 
principle  Is  maintained  In  the  case  of  In  re 
Washington  Avenue,  69  Pa.  St  352,  where 
it  was  held  (Mr.  Justice  Agnew  rendering 
the  opinion)  that  it  was  Incompetent  for  the 
legislature  to  create  a  district  mainly  In 
rural  domain  for  the  construction  of  an  ar- 
tificial road  seven  miles  long,  the  expense 
to  be  paid  by  assessments  upon  lands  within 
the  district.  It  was  apparent  from  the  very 
nature  of  things  that  the  road  was  a  general 
public  benefit,  for  which  a  local  assessment 
could  not  be  maintained,  and  in  this  respect 
was  like  the  case  of  Sears  v.  Oommissloners, 
supra:  In  the  course  of  the  opinion  it  was 
said:  "Taxation,  according  to  the  benefits 
received,  is  neither  unequal  nor  unjust,  and 
cannot,  therefore,  come  Into  conflict  with 
those  clauses  In  the  bill  of  rights  which  re- 
gard as  sacred  the  right  of  private  property. 
So  long,  therefore,  as  a  law  faithfully  and 
reasonably  provides  for  a  Just  assessment 
according  to  the  benefits  conferred,  and  does 
not  Impose  unfair  and  unequal  burdens.  It 
cannot  be  said  to  exceed  the  legislative  pow- 
er of  taxation,  when  exercised  for  proper  ob- 
jects. It  Is  on  this  ground  only  that  as- 
sessment according  to  the  frontage  of  prop- 
erty on  a  public  street  to  pay  for  Its  open- 
ing, grading,  and  paving  Is  to  be  Justified. 
As  a  practical  resnl^  in  cities  and   large 
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towns,  the  per  foot  front  mode  of  assess- 
ment reaches  a  just  and  equal  apportion- 
ment In  moet  cases.  Hence  this  mode  has 
been  deemed  4  reasonable  exercise  of  the 
taxing  power  In  such  places,  with  a  view  to 
taxation  according  to  the  benefits  received. 
Whatever  doubt  might  have  been  originally 
entertained  of  It  as  a  substitute  (which  It 
really  Is)  for  actual  assessment  by  Jurors 
or  assessors  under  oath,  it  has  been  so  often 
sanctioned  by  decision,  it  would  111  become 
us  now  to  unsettle  its  foundation  by  dis- 
puting Its  principle.  But  it  is  an  admitted 
substitute,  only  because  practically  It  ar- 
rives, as  nearly  as  human  Judgment  can  or- 
dinarily reach,  at  a  reasonable  and  Just  ap- 
portionment of  the  benefits  on  the  abutting 
properties.  Hence  the  fairness  of  the  rule 
of  charging  benefits  by  frontage  was  a  con- 
ceded point  m  Hammett  v.  City  of  Philadel- 
phia, 65  Pa.  St  155.  But  this  rule,  as  a 
practical  adjustment  of  proportional  bene- 
fits, can  apply  only  to  cities  and  large  towns, 
when  the  density  df  population  along  the 
street,  and  the  small  size  of  lots,  make  it  a 
reasonably  certain  mode  of  arriving .  at  a 
true  result"    See,  also,  Cleveland  v.  Tripp, 

13  R.  I.  50;   Raleigh  v.  Peace,  110  N.  0.  32, 

14  S.  E.  521,  17  L.  R.  A.  330;  AUen  v.  Olty 
of  Davenport  (Iowa)  77  N.  W.  532. 

Since  the  decision  of  the  Norwood  Case, 
assessments  by  the  front-foot  rule  have  been 
sustained  in  several  of  the  states  of  the 
Union.  In  the  case  Of  Oass  Farm  Co.  v. 
City  Of  Detroit  (Mich.)  83  N.  W.  108,  which 
involved  a  street  pavement  in  the  course  of 
the  opinion  the  court  quotes  from  Mr.  Jus- 
tice Cooley  in  Sheley  v.  City  of  Detroit  45 
Mich.  431,  8  N.  W.  52,  as  foUows:  "We 
might  fill  pages  with  the  names  of  cases  de- 
cided in  other  states  which  have  sustained 
assessments  for  improving  streets,  though 
the  apportionment  of  cost  was  made  on  the 
same  ba»s  as  the  one  before  us.  If  any- 
thing can  be  regarded  as  settled  in  municipal 
law  in  this  country,  the  power  of  the  legisla- 
ture to  permit  such  assessments,  and  to  di- 
rect an  apportionment  of  the  cost  by  front- 
age, should  by  this  time  be  considered  as  no 
longer  open  to  controversy.  Writers  on  con- 
stitutional law,  municipal  law,  and  on  the 
law  of  taxation  have  collected  the  cases,  and 
have  recognized  the  principle  as  settled;  and, 
if  the  question  were  new  in  this  state,  we 
might  think  it  important  to  refer  to  what 
*they  say.  But  the  question  Is  not  new.  It 
was  settled  for  us  thirty  years  ago."  But  the 
court  distinguished  the  case  from  that  of 
Norwood  V.  Baker  on  the  ground  that  it 
was  for  paving  a  street  while  that  was  for 
street-opening  puiposes,  and  refused  to  dis- 
turb the  rule  that  had  been  so  long  followed 
In  the  state.  In  Indiana  it  was  sustained  in 
Adams  V.  City  of  ShelbyvlUe  (Ind.  Sup.)  57 
N.  E.  114.  The  .case  Involved  a  stone  curb- 
ing, where  what  is  known  as  the  "Barrett 
Law"  was  upheld.  The  rule  was  also  sus- 
tained In  North  Dakota,  In  Webster  v.  City 


of  Fargo,  82  N.  W.  732  (an  assessment  for 
Street  paving);  in  Mhtnesota,  in  State  v.  Dis- 
trict Court,  83  N.  W.  183,  7  L.  R.  A.  121 
(also  for  street  paving);  in  Missouri,  in  He- 
man  V.  Allen  (Mo.  Sup.)  57  S.  W.  559,  and 
Paving  Co.  V.  French  (Mo.  Sup.)  58  S.  W. 
934  (the  former  of -which  involved  a  sewer 
assessment,  and  the  latter  the  pavement  of  a 
street);  In  New  Xork,  by  the  court  of  ap- 
peals, In  (3onde  v.  Caty  of  Schenectady,  58  N. 
E.  130  (a  street-paving  case);  and  in  Call- 
fomla,  In  Hadley  v.  Dague,  62  Pac.  500  (for 
street  Improvement).  Texas  has  condemned 
the  rule  unqualifiedly  (Hutcheson  v.  Storrle 
[Tex.  Sup.]  51  S.  W.  848,  45  L.  B.  A.  289), 
and  the  federal  circuit  courts  are  uniform 
in  their  holding  to  the  same  purpose  (Fay  v. 
City  of  Springfield,  94  Fed.  409;  Loeb  v. 
Trustees,  91  Fed.  37;  Charles  v.  City  of 
Marion,  98  Fed.  166;  Cowley  v.  City  of  Spo- 
kane, 99  Fed.  840;  Charles  v.  City  of  Marion, 
100  Fed.  538). 

But  we  are  Inclined  to  believe  that  the  bet- 
ter doctrine  deduclble  from  adjudged  cases, 
including  those  of  the  supreme  court  of  the 
United  States,  Is  that  the  assessment  will  be 
upheld  wherever  It  is  not  i>atent  and  obvious 
from  the  nature  and  location  of  the  property 
involved,  the  district  prescribed,  the  condi- 
tion and  character  of  the  improvement  the 
cost  and  relative  value  of  the  property  to  the 
assessment,  that  the  plan  or  method  adopted 
has  resulted  in  imposing  a  burden  In  substan- 
tial excess  of  the  benefits,  or  disproportionate 
within  the  district  as  between  owners.  This 
must  be  so,  logically  and  necessarily,  in  view 
of  the  broad  latitude  accorded  the  legislature, 
in  its  discretion,  to  prescribe  the  taxing  dis- 
trict and  the  manner  and  method  of  making 
the  assessment  within  the  district  as  it  con- 
cerns individual  owners  and  proprietors.  As 
tae  writers  say,  the  authority  of  the  legisla- 
ture In  these  respects  is  almost  without  limit; 
yet  that  there  is  a  limit  beyond  which  It 
cannot  go,  all  will  concede.  When,  however. 
It  has  exercised  Its  legislative  discretion,  and 
prescribed  a  district  and  adopted  a  method. 
It  ought  to  be  plain  and  indisputable  that  it 
has  exceeded  its  constitutional  authority,  be- 
fore the  court  should  undertake  to  set  at 
naught  its  declared  will.  Neither  ought  the 
system  to  be  condemned  because  there  may 
be  exceptions  wherein  it  would  work  a  legal 
injury  to  enforce  It  If  such  an  exception 
arises,  as  was  the  case  in  Oregon  &  C.  R..C0. 
V.  City  of  Portland,  supra,  the  court  will  n<>t 
enforce  It,  but  it  will  hesitate  long  to  con- 
demn the  rule  because  of  the  exception.  The 
rule  upon  which  the  assessment  is  made  In 
the  present  case  has  been  upheld  in  several 
Jurisdictions.  Warren  v.  Henly,  31  Iowa, 
31;  Gatch  v.  City  of  Des  Moines,  63  Iowa, 
718.  18  N.  W.  310;  Sands  v.  aty  of  Rich- 
mond, 31  Grat  571  j  White  v.  People,  94  111. 
604.  Upon  this  subject  Mr.  Dillon  observes: 
"It  may  be  true  that  in  some  instances  more 
hardship  will  be  occasioned  by  requiring  each 
owner  to  make  or  pay  for  the  Improvement  In 
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front  of  his  own  property  than  If  the  cost 
were  assessed  on  the  basis  of  frontage  or  of 
supposed  t>cneQts  received.  Still  it  seems  to 
the  author  diSlcuIt  to  find  satisfactory  and 
solid  ground  on  tthich  to  discriminate  the 
cases  so  as  to  hold  that  one  Is  within  the  con- 
stitutional power  of  the  legislature,  and  the 
other  is  not."  2  DIU.  Mun.  Corp.  (4th  Ed.) 
S  753. 

Now,  let  us  look  at  the  law,  and  ascertain, 
if  we  can,  whether  it  is  legally  sustainaljle 
upon  principle.  The  common  council  is  em- 
powered by  the  legislature  to  fix  and  deter- 
mine the  taxing  district  This  it  did  by 
adopting  the  resolution  of  Intention  to  matce 
the  improvement  Its  action  In  this  regard 
is  legislative  in  character,  and  it  was  not 
requisite  that  the  legislature  should  have  pro- 
vided for  notice  before  the  council  was  au- 
thorized to  act  In  prescribing  the  district 
it  must  be  presumed,  as  would  have  been  the 
case  if  the  legislature  had  itself  acted  di- 
rectly, that  it  tooii  into  consideration  the 
exceptional  benefits  that  would  accrue  to  the 
property  which  it  was  intended  should  be 
charged  with  the  burden,  because  it  could 
inaugurate  or  make  such  an  assessment  upon 
no  other  basis.  A  notice  in  the  present  in- 
stance was  required  by  the  charter,  and  giv- 
en, however,  and,  while  it  was  for  the  pur- 
pose of  acquiring  Jurisdiction,  it  gave  the 
property  holders  an  opportunity  to  appear 
and  file  objections  to  the  improvement;  and 
It  was  perfectly  competent  for  them  to  raise 
both  the  objection  that  as  a  district  the  costs 
would  be  in  excess  of  the  exceptional  benefits 
to  the  property  involved,  and  that  as  it  re- 
spects individual  holders,  and  between  them- 
selves, the  assessment  would  not  be  propor- 
tional to  the  relative  benefits  to  be  derived 
from  the  Improvement.  This  is  what  in 
fact  was  done  by  the  plaintiffs,  as  shown  by 
the  record,  and  upon  this  Issue  they  were 
accorded  a  hearing.  It  was  also  possible 
for  the  common  council  to  determine  the  mat- 
ter with  reasonable  accuracy,  as  the  probable 
cost  and  distributive  share  thereof  among  the 
holders  was  known  to  them,  as  was  also  the 
locality  and  situation  of  the  property  to  be 
assessed.  The  manner  adopted  for  the  as- 
sessment of  the  costs  and  expenses  against 
the  respective  lots  is  wholly  legislative  in 
Its  nature.  The  common  council  is  accorded 
no  discretion,  but  la  to  make  the  assessment 
as  directed  by  the  charter.  Its  function  in 
that  respect  Is  clerical,  merely,  as  no  choice 
is  lodged  with  it  to  vary  the  rule  adopted. 
Such  being  the  nature  of  the  assessment  no 
notice  or  hearing  would  seem  to  be  requisite 
under  Parsons  v.  District  of  Columbia,  su- 
pra. But  the  charter  afforded  an  opportuni- 
ty to  be  heard  sufficient  under  other  authori- 
ties to  support  tb«  assessment.  There  are 
four  several  notices  required  along  the  way: 
First,  of  the  proposed  improvement;  second, 
inviting  proposals  (or  doing  the  work;  thhrd, 
touching  tUC'  acceptance  of  the  work;  fourth, 
10  days'  notice  of  the  entry  of  the  assess- 


ment In  the  docket  of  city  liens.  Ample  op- 
portunity was  thus  afforded  the  owners  to 
appear  and  interpose  the  constitutional  ob- 
jections, which  is  ail  that  is  sought  to  be 
done  in  this  proceeding.  The  Improvement 
consists  of  an  elevated  roadway,  ranging 
from  10  to  15  feet  In  height  tbrougbout,  ex- 
cept at  one  Intersection,  which  was  a  fill; 
and  it  Is  apparent  that  the  cost  of  the  work 
was  practically  uniform  throughout  and  the 
assessment  against  the  lots  was  therefore  as 
nearly  proportional  according  to  benefits  as 
could  be  devised.  At  least  it  is  not  apparent 
that  there  is  any  substantial  excess  of  costs 
above  benefits,  nor  Is  there  such  a  dispropor- 
tionate distribution  of  the  burden  as  to  jus- 
tify the  court  in  declaring  the  assessment  an 
arbitrary  exaction  by  the  legislature.  It  Is 
beyond  the  power  of  human  Ingenuity  to 
adopt  any  plan  or  mode  of  assessment  that 
will  operate  to  produce  exact  uniformity,  and 
ail  that  may  be  expected  Is  a  reasonable  ap- 
proximation to  such  a  standard,  and  the  rule 
adopted  under  the  charter  fulfills  the  condi- 
tion as  applied  to  the  present  controversy. 
There  Is  no  doubt  that  the  property  was  ben- 
efited in  excess  of  the  costs  and  expenses. 
These  considerations  affirm  the  decree  of  the 
court  below,  and  sustain  as  valid  the  assess- 
ment Involved  by  the  proceeding.  We  have 
arrived  at  this  conclusion  not  without  some 
misgivings.  But,  In  view  of  the  fact  that 
the  manner  of  the  assessment  as  here  found 
to  exist  has  been  followed  substantially  in 
its  present  form  since  IS&l  (see  published 
charter  of  the  city  of  Portland  of  1872);  tliat 
many  miles  of  street  Improvements,  In  vari- 
ous forms,  have  been  made  and  constructed 
In  pursuance  of  it;  that  hundreds  of  thoa- 
sands  of  dollars  have  been  expended  imder 
the  rule;  that  numerous  titles  are  depend- 
ing upon  it  and  to  that  extent  it  has  become 
a  rule  of  property;  that  tax  bills  issued  in 
pursuance  of  it  are  bought  and  sold  In  the 
market  upon  the  faith  of  it;  that  many  bonds 
are  outstanding,  depending  for  their  validity 
upon  Its  legality;  and  that  It  has  time  and 
time  again  been  before  the  courts  of  the 
state  and  sustained,  although  not  upon  the 
exact  point  here  involved  (which  was  never 
mooted  until  after  the  decision  In  the  Nor- 
wood Case),— we  deem  It  unwise  at  this  late 
date  to  disturb  It  and  set  the  whole  matter 
at  large,  as  If  there  had  never  been  a  law 
upon  the  subject  thus  unsettling  the  financial 
autonomy  of  the  city  government  and  per-* 
haps  many  titles  within  its  domain.  It  woald 
be  far  better  that  the  legislature  should 
change  the  procedure,  than  that  we  should 
nullify  It  ab  initio,  with  a  long  train  of  evils 
certain  to  follow  In  its  wake;  and  to  that 
source  of  power  resort  should  be  liad.  If  an 
evil  exists,  for  Its  reparation.  Where  a 
law  Is  clearly  without  the  pale  of  the  con- 
stitution, state  or  national,  the  courts  wIU  not 
hesitate  to  declare  It  void.  But  unless  It 
ao  appears,  or  where  a  reasonable  doubt  ex- 
ists, It  should  be  resolved  In  favor  of  uphold- 
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ing  the  will  of  the  legislature,  which  depart- 
ment of  the  government  is  as  much  bound  by 
the  letter  of  the  constitution  as  the  Judiciary, 
and  is  always  presumed  to  have  acted  within 
its  authority. 


(ilg  Or.  14S) 
WADHAMS  &  00.  v.  INMAN,  POULSEM 

&00. 
(Snpreme  Court  of  Oregon.    Dec.  17,  1900.) 

EQUITABLE   ASSIGNMENTS— EVIDENCE— SUFFI- 
CIENCY—INSTRUCTIONS. 

1.  A  logging  company  contracted  to  sell  300,- 
000  feet  of  logs  to  defendant,  who  agreed  to 
pay  the  market  price  therefor,  and  to  malie  ad- 
vances amounting  to  f700.  Shortly  after  mak- 
ing the  contract,  the  company  notified  defend- 
ant that  it  intended  to  draw  orders  on  defend- 
ant in  favor  of  certain  creditors,  to  which  de- 
fendant assented.  The  company  then  drew  an 
order  in  favor  of  plaintiff  forj$420.  When  the 
order  was  given  no  logs  had  been  delivered,  and 
defendant  had  advanced  $130  on  the  contract. 
Subsequently  the  logs  were  delivered,  the  mar- 
ket value  thereof  being  $2,000.  Bold  sufficient 
to  snstain  a  finding  that  at  the  time  the  order 
was  girea  there  was  a  debt  to  become  due  in 
fnturo,  on  which  it  would  operate  as  an  equi- 
table assignment. 

2.  In  determining  whether  an  objection  to  an 
instruction  is  well  taken,  the  substance  and  ef- 
fect of  the  instruction  ,pjust  be  considered,  and 
not  merely  detached  portions  thereof. 

3.  That  advances  were  made  by  a  vendee  to 
bis  vendor  after  the  vendee's  acceptance  of  an 
order  drawn  by  the  vendor  in  favor  of  a  third 
person  is  no  defense  to  an  action  on  the  order, 
unless  such  advances  were  made  in  pursuance 
of  the  contract  of  sale,  before  such  acceptance, 
or  unless  the  payee  knew  of  such  advances,  and 
assented  thereto. 

Appeal  from  circuit  court,  Multnomah 
county;   Alfred  F.  Sears,  Judge. 

Action  by  Wadbams  &  Co.  against  Inman, 
Poulsen  &  Oo.  From  a  Judgment  for  plain* 
tiff,  defendant  appeals.    Affirmed. 

This  action  Is  brought  on  the  following 
order,  given  by  the  Washougal  Land  &  Log- 
ging Company,  for  a  valuable  consideration, 
to  the  plaintiff:  "Order  No.  2.  September 
12,  1894.  Messrs.  Inman,  Poulsen  &  Co.: 
Please  pay  to  Wadhams  &  Co.  the  sum  of 
$420  out  of  the  proceeds  of  logs,  when  the 
same  is  due  the  Washougal  Land  &  Logging 
Company.  J.  A.  Buckley,  President."  Im- 
mediately upon  the  delivery  of  this  order 
to  the  plaintiff,  it  was  presented  for  accept- 
ance, and  the  defendant  thereupon  promised 
to  pay  It  If  the  logs  contracted  for  should 
be  delivered  by  the  drawer,  and  made  a  rec- 
ord thereof  in  its  books.  The  complaint, 
in  addition  to  alleging  the  making  and  de- 
livery of  the  order  and  its  subsequent  pre- 
sentment to,  and  acceptance  by,  the  defend- 
ant, avers  that,  prior  to  Its  date,  the  Wash- 
ougal Land  &  Logging  Company  agreed  to 
sell  and  deliver,  and  the  defendant  to  pur- 
chase, the  logs  then  in  the  boom  in  the  Wash- 
ougal river,  in  the  state  of  Washington,  suf- 
ficient for  the  manufacture  of  about  500,- 
000  feet  of  lumber,  and  all  other  logs  that 
might  be  put  into  such  river  by  the  logging 


company  during  the  season  of  1894-05;  that 
the  logging  company  should  give  orders  for 
money  on  the  defendant,  to  be  numbered 
consecutively,  and  to  be  paid  by  such  de- 
fendant, as  numbered,  out  of  the  proceeds 
of  the  logs,  and  deducted  from  the  purchase 
price  thereof;  that.  In  compliance  with  its 
agreement,  the  logging  company  did  deliver 
to  the  defendant,  and  the  defendant  received, 
logs  available  for  the  manufacture  of  about 
550,000  feet  of  lumber,  of  the  market  value 
of  about  $2,000;  that  the  only  order  drawn 
by  the  logging  company  on  the  defendant 
In  pursuance  of  the  contract  prior  In  date 
to  the  one  In  favor  of  the  plaintiff  was  for 
$140,  in  favor  of  the  Columbia  River  Lumber 
&  Fuel  Company;  that,  after  the  logs  had 
been  delivered  to  and  received  by  the  defend- 
ant, the  plaintiff  demanded  payment  of  the 
order  held  by  It,  but  defendant  has  not  paid 
the  same  or  any  part  thereof.  The  answer 
denies  the  contract  between  defendant  and 
the  logging  company,  as  set  out  In  the  com- 
plaint, and  alleges  that  defendant  purchased 
of  such  company  469,000  feet  of  logs,  which 
were  delivered  in  the  spring  of  1895,  but  that 
they  were  not  purchased  in  accordance  with 
such  contract,  or  any  other  contract,  and 
were  fully  paid  for  by  the  defendant  in  ad- 
vances made  from  time  to  time  to  the  log- 
ging company.  Upon  the  issues  thus  pre- 
sented, the  cause  was  tried  before  a  Jury, 
resulting  In  a  verdict  in  favor  of  the  plaintiff 
for  the  face  of  the  order,  with  Interest  from 
the  18th  day  of  May,  189G,  and  from-  the 
Judgment  thereon  the  defendant  appeals. 

H.  M.  Ottke,  for  appellant  J.  N.  Teal, 
for  respondent. 

BEAN,  C.  .1.  (after  stating  the  facts).  The 
brief  of  the  defendant  is  directed  principally 
to  a  discussion  of  the  question  as  to  whether 
its  alleged  promise  to  pay  the  order  g^iven 
by  the  logging  company  to  the  plaintiff  Is 
within  the  statute  of  frauds,  and  therefore 
void.  But  upon  the  argument  here  It  was 
substantially  conceded  that  the  order  and 
promise  by  defendant  to  pay  It  if  the  logs 
should  be  delivered  are  sufficient  to  operate 
as  an  equitable  assignment.  If  at  the  time 
of  Its  presentation  and  such  promise  there 
was  a  debt  actually  existing,  or  to  become 
80  in  fnturo,  upon  which  it  could  operate. 
This  position  presents  simply  a  question  of 
fact  The  only  evidence  In  the  transcript 
bearing  upon  the  question  is  the  testimony 
of  Mr.  Buckley,  the  president  of  the  logging 
company,  which  is  to  the  effect  that  on  or 
about  the  19th  of  July,  18W,  as  the  presi- 
dent and  manager  of  the  logging  company, 
he  entered  Into  a  contract  on  behalf  of  his 
principal  with  the  defendant  to  sell  and  de- 
liver to  it  about  500,000  feet  of  logs  belong- 
ing to  the  company,  and  then  in  the  boom, 
and  also  such  logs  as  the  company  might 
thereafter  get  out  during  the  year  1894; 
that  under  such  contract  defendant  was  to 
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pay  the  market  price  for  the  logs,  and  to  fur- 
nish and  advance  supplies  to  the  logging 
company^  amounting  In  the  aggregate  to 
about  $700,  but  there  was  no  contract  or 
agreement  that  it  should  advance  or  furnish 
supplies  sufficient  to  enable  the  company  to 
conduct  its  business  during  the  entire  sea- 
son; that  shortly  after  malclng  the  contract 
some  of  the  creditors  of  the  logging  company 
were  urging  payment  of  their  claims,  and  he 
told  them  as  soon  as  there  was  any  money 
due  on  the  contract  with  the  defendant 
he  would  pay  their  accounts;  that  he  in- 
formed Mr.  Poulsen,  of  the  defendant  com- 
pany, that  he  Intended  to  draw  orders  upon 
him  in  favor  of  such  creditors,  and  that  Mr. 
Poulsen  replied,  "Fix  them  up  so  we  will 
know  which  comes  first;"  that,  in  accord- 
ance with  this  arrangement,  he  gave  an  order 
on  the  defendant  in  favor  of  Kelly,  Dunn 
&  Co.,  No.  1,  for  $150,  and  one  In  favor  of 
the  plaintiff.  No.  2,  for  $120,  and  that  he 
had  also  given  an  order  in  favor  of  the  Co- 
lumbia Rirer  Lumber  &  Fuel  Company  for 
$140,  which  was  prior  in  time  to  either  of  the 
two  order's  referred  to;  that  at  the  time 
these  orders  were  given  no  logs  had  been 
delivered,  and  the  defendant  had  advanced 
only  about  $150  to  the  logging  company; 
that,  in  pursuance  of  this  contract,  460,000 
feet  of  logs  were  delivered  to  the  defendant, 
and  the  market  value  thereof  was  $2,030.39. 
It  thus  appears  that  there  was  evidence 
from  which  the  jury  could  properly  find  that 
at  the  time  of  the  presentation  of  the  order 
to  the  defendant  there  was  a  debt  to  become 
due  in  the  future,  upon  which  it  could  op- 
erate as  an  assignment 

It  is  next  insisted  that  the  court  erred  in 
permitting  the  witness  Fried,  the  representa- 
tive of  the  plaintiff,  to  answer  the  question, 
"When  Mr.  Poulsen  told  you,  Mr.  Fried,  that 
be  would  pay  that  out  of  the  proceeds  of 
the  logs,  if  they  were  delivered,  did  you  re- 
ly upon  that  promise  of  Inman,  Poulsen  8c 
Co.?"  The  objection  made  to  this  question 
Is  that  it  is  an  attempt  to  prove  by  parol 
a  consideration  for  the  defendant's  promise 
to  pay  the  order,  and  is  void  under  the  stat- 
ute of  frauds.  In  support  of  this  conten- 
tion, Gump  V.  Halberstadt,  15  Or.  356,  15 
Pac.  467,  is  cited.  But,  as  we  have  already 
said,  the  question  of  the  statute  of  frauds 
was  abandoned  at  the  hearing,  and  so  this 
objection  falls  to  the  ground.  Besides,  it  is 
not  apparent  how  the  answer  to  the  question 
could  in  any  way  prejudice  or  affect  the  de- 
fendant's case. 

It  is  also  contended  that  the  court  erred 
In  giving  the  following  instruction:  "There 
are  various  aspects  in  which  this  matter  can 
be  presented.  The  defendant,  among  other 
things,  claims  that  a  bill  of  sale  was  made 
of  these  logs  for  a  certain  sum  of  money, 
and  that  advances  were  made  which  left  not 
only  no  indebtedness  from  the  defendant  to 


the  Wasbougal  Land  &  Logging  Company, 
but  that  the  Indebtedness  was  upon  the  other 
side.  In  that  case,  of  course,  plaintiff  could 
not  recover,  unless,  after  the  time  when  this 
agreement  was  made,  these  advances  were 
made,  and  were  not  made  in  pursuance  of  a 
binding  agreement  entered  into  between  the 
parties  before  that;  that  is,  if  the  defendant 
agreed  to  pay  this  account,  and  there  was 
sufficient  money  to  meet  the  account,  then 
it  would  not  be  any  answer  to  proceed  and 
make  advances  which  would  not  only  wipe 
out  the  indebtedness,  but  -leave  a  balance 
on  the  other  side,  unless  it  was  in  pursuance 
of  a  contract  which  had  previously  been  en- 
tered into  between  the  parties,  and  as  to 
which  plaintiff  had  knowledge."'  The  ob- 
jection to  this  instruction  is  particularly  di- 
rected to  the  latter  clause,  and  it  Is  argued 
that  by  It  the  court  charged  the  jury  that 
advances  made  by  the  defendant,  in  pursu- 
ance of  a  valid  contract  entered  into  between 
it  and  the  logging  company  previous  to  the 
presentation  of  the  order  in  favor  of  the 
plaintiff,  would  be  no  defense  unless  the 
plaintiff  had  knowledge  of  such  contract 
In  determining  whether  the  objection  is  well 
taken,  the  substance  and  effect  of  the  in- 
structions taken  as  a  frhole  must  be  consid- 
ered, and  not  merely  some  detached  portion 
thereof  (Wellman  v.  Railway  Co.,  21  Or.  539, 
28  Pac.  625);  and,  when  so  considered  and 
construed,  we  think  it  quite  clear  that  the 
court  did  not  instruct  or  intend  to  Instruct, 
the  jury  as  contended  by  the  defendant. 
In  the  instruction  complained  of  it  is  said 
that  the  defendant,  among  other  things, 
claims  that  advances  were  made  to  the  log- 
ging company  which  left  no  Indebtedness 
from  the  defendant  to  It,  and  in  that  case 
plaintiff  could  not  recover  unless  such  ad- 
vances were  made  after  the  acceptance  of 
the  order,  and  not  In  pursuance  of  a  binding 
agreement  entered  Into  between  the  parties 
prior  thereto.  Immediately  following  snch 
instruction  the  court  said:  "The  defendant 
could  not  enter  into  an  agreement  to  pay 
this  sum  of  money,  then  proceed  and  make 
advances  not  foreseen  at  the  time,  not  con- 
templated, not  within  the  view  of  the  parties, 
and  say  that  they  should  be  considered  as 
offsetting  the  claim  of  the  plaintiff,  unless 
the  plaintiff  had  knowledge  and  assented 
to  such  a  proposition."  The  effect  of  the 
instructions,  when  taken  as  a  whole,  is  that 
advances  by  defendant  after  the  presenta- 
tion and  acceptance  of  the  order  would  be 
no  defense,  unless  made  (1)  in  pursuance 
of  an  agreement  entered  Into  between  the 
original  parties  before  the  acceptance  of  the 
order,  or  (2)  unless  plaintiff  knew  of  such 
advances  and  assented  thereto.  No  objec- 
tion can  be  made  to  the  law  as  thus  announ- 
ced. It  follows  that  the  judgment  of  the 
court  below  must  be  affirmed;  and  it  is  so 
ordered. 
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8TATB  ex  rd.  HERRBN  r.  HALL,  Cmmtj 
Clerk,  et  aL* 

(Sapreme  Conrt  of  Oregon.    Dec.  17,  1900.) 

CODNTT  CODRT-CONTRACn^-COLLBCnON  OF 
TAXES. 
The  coanty  coart,  made  the  general  finan- 
eUl  or  busuiess  agent  of  the  county,  and  char- 
ged with  "the  care  and  management"  of  its 
businesi  and  funds  (Hill's  Ann.  Laws,  {  891>, 
■abd.  9),  can  employ  one  to  assist  in  collecting 
delinquent  taxes  which  cannot  otherwise  be  col- 
lected, there  being  do  interference  with  the  du- 
ties of  the  sheriff,  the  tax  collector. 

Appeal  from  circuit  court,  Marion  county; 
B.  P.  Boise,  Judge. 

Salt  by  the  state,  on  the  relation  ot  Levi 
Berren,  against  W.  W.  Hall,  county  derk  of 
Marion  county,  and  another,  for  injunction. 
Decree  for  relator.  Defendants  appeal.  Re- 
-versed. 

This  is  a  rait  brought  by  the  state,  upon 
the  relation  of  a  private  individual,  to  enjoin 
the  delivery  by  the  derk  and  payment  by  the 
treasurer  of  Marlon  county  of  a  warrant  or- 
dered to  be  Issued  by  the  county  court  to 
George  G.  Bingham  on  a  claim  presented  by 
him  for  services  In  the  collection  of  dellnqnent 
taxes.  The  facts  are  that  in  September,  1898, 
-the  county  conrt  employed  Mr.  Bingham  to  col- 
lect, or  assist  in  the  collection  of,  delinquent 
taxes  for  the  years  1892,  1883,  1894,  1895,  and 
1896,  and  to  take  charge  of  the  property  there- 
tofore bid  in  by  the  county  Judge  on  delin- 
-quent  tax  sales,  and  collect  the  amounts  due 
thereon,  or,  when  advisable,  to  recover  tbe 
jMSsesslon  of  the  property  by  action  or  others 
wise.  At  the  time  of  making  this  contract 
the  delinquent  tax  rolls  for  the  years  named 
were  in  tbe  bands  of  the  sheriff,  but  all  col- 
lections thereon  which  could  be  enforced  had 
been  made,  and  there  were  no  means  of  col- 
lecting any  further  or  additional  taxes  by  le- 
.gal  process.  It  was  Mr.  Bingham's  duty,  un- 
der his  contract,  to  ascertain  from  the  tax 
rolh  the  names  of  delinquent  taxpayers,  to 
learn  their  whereabouts,  and  to  notify  them 
personally  or  by  letter  of  the  amount  of  their 
taxes,  and  request  tbem  to  call  at  the  sherilTs 
office  and  pay  the  same,  but  he  was  not  in 
any  way  authorised  to  Interfere  with  the  du- 
ties of  that  officer.  For  his  service*  be  was 
to  receive  15  per  cent  on  all  taxes  collected 
from  the  rolls  of  1895  and  1896,  and  20  per 
cent,  on  the  amount  collected  from  tbe  other 
rolls.  On  January  6,  1899.  be  was  allowed 
$180.51  by  the  county  court  for  the  percentage 
due  him  on  collections  made  in  pursuance  ot 
his  contract,  and  a  warrant  was  ordered  issu- 
ed in  his  favor  for  the  amount  thereof.  Be- 
fore its  delivery  this  suit  was  commenced,  and 
a  decree  rendered  in  favor  of  the  plaintiff, 
and  the  defendants  appeaL 

W.  M.  Ramsey  and  F.  T.  Wrlghtman,  for 
appellants.    R.  J.  Fleming,  for  respondent 

'  Babaaring  danlsd  January  7.  UOl. 


BEAN,  a  J.  (after  stating  the  facta).  The 
plaintiH  bases  its  right  to  relief  on  tbe  ground 
that  the  county  court  had  no  power  or  au- 
thority to  enter  Into  a  contract  with  Mr. 
Bingham  to  collect,  or  to  assist  in  the  collec- 
tion of,  delinquent  taxes.  Tbe  argument  Is 
that  by  law  the  sheriff  is  made  the  tax  cot- 
lector  of  the  county,  and  tbe  county  court 
cannot  interfere  with  his  duties.  But  con- 
ceding this  position,  the  contract  in  question 
does  not  attempt  to  interfere  with  the  duties 
of  the  sheriff  or  any  other  officer.  The  coun- 
ty court  by  statute  is  made  the  general  finan- 
cial or  business  agent  of  the  county,  charged 
with  "the  care  and  management"  of  Its  busi- 
ness and  funds  (Uill's  Ann.  Laws,  I  896,  subd. 
9),  and  to  that  end  it  may,  unless  prohibited 
by  law,  adopt  such  means  as  in  its  Judgment 
may  be  proper  or  expedient  to  assist  a  county 
officer  in  tbe  discharge  of  bis  duties.  Taylor 
V.  Umatilla  Co.,  6  Or.  384;  Burnett  ▼.  Mark- 
ley,  23  Or.  436,  31  Pac.  1050;  Martin  ▼.  Whit- 
man Co.,  1  Wash.  St  633,  20  Pac.  699.  And 
we  can  see  no  reason  why  it  may  not  U  In 
Its  Judgment  necessary,  employ  some  one  to 
collect,  or  assist  in  collecting,  taxes  from  de- 
linquent taxiiayers  from  whom  payment  could 
not  be  otherwise  enforced.  It  was  so  held  by 
the  supreme  court  of  Iowa,  under  a  statute 
conferring  upon  the  boards  of  county  supers 
visors  substantially  the  same  powers  as  con- 
ferred upon  the  coimty  courts  of  this  state. 
Wllhebn  v.  Cedar  Co.,  60  Iowa,  254.  In  that 
case  it  Is  said:  "Now,  because  the  statute 
does  not  expressly  authorize  tbe  board  of 
supervisors  to  employ  a  special  agent  or  at- 
torney to  assist  in  the  collection  of  taxes  not 
collectible  by  tbe  county  treasurer  in  the  dis- 
charge of  his  duty.  It  does  not  follow  that 
they  may  not  have  the  implied  power  to  do  so. 
They  have  the  power  'to  represent  their  re- 
spective counties,  and  to  have  the  care  and 
tbe  management  of  the  property  and  business 
of  tbe  county  in  all  cases  where  no  other  pro- 
vision is  made.'  *  *  *  It  is  the  business 
of  the  county  to  collect  taxes,  and  to  use  all 
reasonable  means  to  do  it  We  think,  there- 
fore, the  board  of  supervisors  had  the  power 
to  employ  tbe  plaintiff  to  render  the  service 
in  question."  The  decision  in  Bumess  ▼. 
Multnomah  Co.,  60  Pac.  1006,  37  Or.  — ,  Is 
in  no  way  In  conflict  with  this  conclusion. 
In  that  case  the  contract  between  the  county 
and  Noble  was  held  void  because  it  under- 
took to  interfere  with  the  duties  of  the  coun- 
ty clerk  by  stipulating  bow  and  from  what 
data  he  should  make  delinquent  tax  rolls. 
But  as  already  said.  In  this  case  there  was 
no  attempt  to  interfere  with  the  duties  of  the 
sheriff,  but,  rather,  to  give  him  assistance.  In 
order  that  something  might  be  realized  on 
delinquent  taxes  which  could  not  be  collected 
by  legal  process.  It  follows  that  the  decree 
of  the  court  below  must  be  reversed,  and  the 
complaint  dismissed. 
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GADSBY  et  al.  v.  CITY  OF  PORTLAND 
et  al. 

(Supreme  Court  of  Oregon.    Dec.  17,  1900.) 

LICENSES— VEHICLE   TAX— MUNICIPAL.  CORPO- 
RATIONS—TAXATION— ORDINANCE 
-POLICE  POWER. 

1.  Portland  City  Charter  (Seas.  Laws  1898,  p. 
IG'i),  g  1)  authorizes  taxation  not  to  exceed 
ei^lit  mills  on  the  dollar.  Subdivision  1,  i  32, 
requires  the  council  to  set  apart  certain  por- 
tions of  the  amount  realized  by  taxation  for 
specified  mnnlciifbl  puritoses, — among  them,  for 
the  repair  of  streets,  one-quarter  of  a  mill, — 
and  that  no  other  sum  shall  be  appropriated  for 
the  purpose.  Section  217  limits  the  council's 
expenditures  for  all  purposes  annually  to  the 
amount  of  revenues  estimated  by  the  auditor  at 
the  first  meeting  of  the  council  in  January  of 
each  year.  Section  150  requires  the  council  to 
declare  whether  the  cost  of  a  street  improve- 
ment shall  be  assessed  on  adjacent  property  or 
paid  out  of  the  general  fund,  and  that  tem- 
porary repairs  shall  be  paid  from  the  sum  for 
street  repairs.  Section  160  provides  that,  if  the 
council  declares  that  an  improvement  shall  be 
paid  from  the  general  fund,  it  shall  be  deemed 
a  temporary  repair,  and  paid  for  accordingly. 
Held,  that  as  section  217  and  section  32,  subd. 
1,  indicated  that  the  various  municipal  improve- 
ments should  be  paid  for  from  particular  funds, 
limited  in  amount,  with  which  construction  sec- 
tions 159  and  KK)  were  not  in  conflict,  since  a 
reading  togefHer  of  such  sections  showed  that 
the  term  "general  fund,"  as  used  In  such  sec- 
tions, was  merely  to  distinguish  between  tlie 
cost  to  be  paid  by  the  city  and  that  to  be  paid 
by  adjacent  property.  Ordinance  No.  ll.TSfi, 
imposing  a  license  tax  on  vehicles,  and  provid- 
ing that  the  sum  so  raised  should  be  devoted 
to  the  repair  of  streets,  was  invalid,  as  an  at- 
tempt to  collect  revenue  in  excess  of  the 
amount  authorized;  the  full  eight  mills  on  the 
city's  taxable  property  having  been  collected. 

2.  The  ordinance  could  not  be  sustained  on 
the  ground  that  it  was  an  exercise  of  the  police 
power  of  the  city,  rather  than  a  measure  of 
taxation. 

3.  The  ordinance  was  not  valid  on  the  ground 
that  the  full  eight  mills  on  the  dollar  author- 
ized to  be  collected  had  not  been  collected,  by 
reason  of  the  fact  that  the  assessors  had  Im- 
properly rated  the  city's  taxable  property,  since 
his  valuations  were  conclusive. 

4.  Portland  City  Oidinanee  No.  11.733,  im- 
posing a  tax  on  vehicles,  and  providing  that  the 
sum  so  raised  should  be  used  for  the  repair  of 
streets,  being  invalid,  as  ah  attempt  to  raise 
revenue  for  the  streets  additional  to  that  au- 
thorized by  the  city  charter,  could  not  be  sus- 
tained on  the  ground  that,  though  invalid  in 
such  regard,  the  revenue  might  be  collected  and 
placed  in  the  general  fund;  the  title  of  the  ordi- 
nance declaring  its  purpose  to  be  to  raise  reve- 
nue for  the  repair  of  streets. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty: John  B.  Cleland,  .Tudge. 

Suit  by  William  Gadsby  and  others  against 
the  city  of  Portland  and  others.  From  a 
Judgment  in  favor  of  plaintiffs,  defendants 
api>eal.    Afflrmed. 

J.  M.  Long,  for  appellants.  W.  D.  Fen- 
ton,  for  respondents. 


WOLVERTON,  J.  This  suit  was  Institut- 
ed by  nearly  200  merchants,  firms,  and  cor- 
porations engaged  in  business  of  various 
kinds  In  the  city  of  Portland,  who  refused  to 
pay  the  license  fees  or  taxes  required  by 
Ordinance  No.  11,73(>,  upon  wagons,  hacks, 


and  other  vehicles  used  by  them  In  connec- 
tion with  their  business  enterprises,  and  its 
purpose  is  to  enjoin  the  collection  thereof. 
The  ordinance  in  question  is  entitled  "An 
ordinance  licensing,  taxing  and  regulating, 
for  the  purpose  of  city  revenue,  ali  vehicles 
of  any'descrlptlon  whatsoever,  in  use  in,  upon 
or  thi-ough  any  of  the  streets  within  the  limits 
of  the  city  of  Portland."  Section  8  thereof 
provides  that  "all  moneys  derived  from  li- 
cense taxes  under  tlie  provisions  of  this  ordi- 
nance shall  be  placed  to  the  credit  of  the 
fund  for  the  repair  of  streets  and  bridges, 
and  the  auditor  and  treasurer  are  hereby 
authorized  and  directed  to  make  the  entries 
upon  the  books  of  both  departments  in  ac- 
cordance with  this  section."  It  is  alleged, 
among  other  things,  and  conceded,  that  the 
common  council  of  the  city  of  Portland  has 
for  the  current  year  caused  to  be  levied  the 
full  eight-mill  tax,  or  maximum  amount  au- 
thorized by  the  city  charter,  upon  all  the 
taxable  property,  both,  real  and  personal, 
within  the  city;  that  this  tax  has  l>een  paid 
in  full  by  the  plaintiffs;  and  that  the  common 
council  will  be  compelled  to  make  a  like 
levy  for  the  ensuing  year.  The  validity  of 
the  ordinance  is  challenged  upon  the  ground 
that  it  is  an  attempt  to  provide  revenue 
for  a  specific  purpose  in  excess  of  the  amount 
authorized  by  the  charter  to  be  expended  for 
such  purpose,  and  constitutes  the  only  ques- 
tion which  we  deem  it  necessary  to  consider 
at  this  time,  as  it  is  decisive  of  the  case. 

The  city  charter  provides  (Sess.  Laws  1898, 
p.  109):  "The  council  has  power  and  au- 
thority within  the  city  of  Portland:  (1)  To 
assess,  levy  and  collect  taxes  for  general  mu- 
nicipal purposes  not  to  exceed  eight  mills 
upon  the  dollar  upon  all  property,  both  real 
and  personal,  which  is  taxable  by  law  for 
city  and  county  purposes.  And  when  the 
council  shall  have  made  their  estimate  and 
declared  the  necessary  amount  of  money  to 
be  raised  by  general  taxation,  as  provided  in 
section  51  of  this  act,  they  shall  by  said  ordi- 
nance set  apart  not  to  exceed  one  and  one  half 
mills  for  lighting  the  streets  of  the  city;  not  to 
exceed  two  mills  for  the  fire  department  of  said 
city  and  not  to  exceed  one  and  three-fourth 
mills  for  the  maintenance  of  the  police  de- 
partment; and  shall  appropriate  and  set  apart 
one  fourth  of  one  mill  on  the  dollar  on  the 
assessed  valuation  of  all  property  liable  to 
assessment  and  taxation,  which  shall  consti- 
tute funds,  respectively,  for  the  Are  depart- 
ment, police  department,  lighting  department 
and  the  repair  of  streets  and  shall  not  be 
used  for  any  other  purposes  whatsoever. 
And  that  no  part  of  the  said  funds  so  spe- 
cially appropriated  shall  be  used  for  auy 
other  purpose,  nor  shall  said  funds  so  appro- 
priated be  a  part  of  the  general  fund  of  tlie 
said  city,  against  which  fund  warrants  may 
be  drawn  for  any  other  than  the  maiutenan<« 
of  the  specific  departments  for  which  the 
fund  Is  appropriated.  And  no  other  or  great- 
er sum  shall  be  appropriated  for  the  purpose 
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above  set  forth,  and  the  remaining  two  and 
one  half  mills  hereby  authorized  to  be  levied 
shall  be  set  apart  and  used  exclusively  to 
pay  the  Interest  on  the  bonded  indebtedness 
of  the  city  of  Portland."  Section  32,  subd. 
1.  Section  51,  alluded  to,  provides  that  on  or 
before  December  31st  of  each  year  the  sev- 
eral officers,  commissions,  or  departments  of 
the  city  shall  prepare  and  file  an  estimate 
of  the  expense  for  the  ensuing  year  for  their 
respective  departments,  and  that  thereupon 
the  council  shall,  by  ordinance,  estimate  and 
declare  the  necessary  amount  of  money  to 
be  raised  by  general  taxation,  and  levy  the 
necessary  tax  therefor.  The  charter  else- 
where provides  (section  71)  that  the  police 
commissioners  shall  on  the  xst  day  of  Jan- 
uary of  each  year  report  to  the  common 
conncil  the  estimated  amount  of  salaries  and 
oth»  necessary  expenses  of  the  police  de- 
partment for  the  ensuing  year,  and  the  coun- 
cil shall  make  an  appropriation  not  to  ex- 
ceed 1%  mills  on  the  dollar  upon  all  taxable 
property  -within  the  city,  to  meet  the  ex- 
penses of  the  department,  and  pay  the  same 
monthly  as  other  accounts  are  paid  out  of 
the  city  treasury.  Section  94,  that  the  board 
of  fire  commissioners  shall,  on  the  1st  day  of 
January  of  each  year,  or  as  soon  thereafter 
as  practicable,  report  to  the  common  council 
the  estimated  amouht  of  salaries  and  other 
necessary  expenses  for  the  fire  department 
for  the  ensuing  year,  and  that  the  council 
shall  make  an  appropriation  not  exceeding 
2  mills  on  the  dollar  upon  all  the  taxable 
property  within  said  city  to  meet  the  same, 
and,  to  the  extent  that  the  tax  levied  on 
said  property  is  collected,  the  sum  so  raised 
shall  be  used  to  meet  the  expenses  of  said 
department  Section  175,  subd.  1,  that  the 
amount  expended  in  any  one  year  for  light- 
ing the  streets  of  the  city  shall  not  exceed 
1^  mills  upon  the  dollar  of  all  the  taxable 
property  -within  the  city.  Section  159,  that 
the  common  council  may  repair  any  street, 
or  any  part  of  a  street  and  declare  by  ordi- 
nance whether  the  cost  thereof  shall  be  as- 
sessed upon  the  adjacent  property  or  paid  out 
of  the  general  fund  of  the  city.  Temporary 
repairs  may  be  made  under  the  direction  of 
the  board  of  public  works  whenever  the  said 
board  deems  the  same  necessary,  and  the 
expense  thereof  shall  be  paid  out  of  the  fund 
raised  for  the  repair  of  streets.  Section  160, 
that,  if  the  council  declares  that  a  proposed 
repair  shall  be  made  at  the  cost  of  the  ad- 
jacent property,  the  repair  shall  be  deemed 
an  Improvement,  and  made  accordingly;  but 
if  It  declares  that  the  cost  of  the  same  shall 
be  paid  out  of  the  general  fund,  It  shall  be 
deemed  a  temporary  repair,  be  made  as  the 
ordinance  may  provide,  and  be  paid  for  ac- 
cordingly. And  section  217,  that  at  the  first 
meeting  of  the  common  council  in  the  month 
of  .January,  annually,  the  auditor  shall  sub- 
mit a  statement,  prepared  by  him,  of  the  esti- 
mated amount  of  revenues  for  the  current 
year,  to  be  derived  from  taxes,  licenses,  and 


all  other  sources,  and  the  common  council 
shall  be  limited  to  its  expenditures  to  be 
made  for  all  purposes  during  the  year  to  the 
aggregate  amount  of  such  estimated  reve- 
nues. At  the  first  meeting  in  each  month 
the  common  council  shall  provide  for  the  pay- 
ment of  all  liabilities  of  the  city  Incurred 
during  the  preceding  month  or  at  any  time 
prior  thereto,  excepting  that  the  payment  of 
Interest  and  other  fixed  charges  shall  be 
made  as  the  same  matures,  in  accordance 
with  the  terms  of  the  contract  under  which 
such  payments  are  to  be  made.  From  the 
estimated  revenues  hereinbefore  mentioned 
there  shall  be  deducted  the  annual  interest 
charge  against  the  city,  the  appropriations 
made  for  the  police  and  fire  departments, 
and  all  other  fixed  charges,  so  that  no  greater 
proportion  of  the  estimated  revenues  of  the 
year  shall  be  expended  in  the  payment  of 
the  liabilities  and  obligations  of  said  city 
in  any  one  month  than  one-twelfth  part  of 
the  remainder  thereof.  No  money  shall  be 
expended  or  payment  made  by  the  city  ex- 
cept in  pursuance  of  a  specific  appropriation 
made  by  ordinance  for  that  purpose,  and  an 
cwdinance  making  an  appropriation  of  money 
must  not  contain  a  provision  on  any  other 
subject  No  liability  shall  be  Incurred,  debt 
created,  or  contract  made.  Involving  the  ex- 
penditure of  money,  approved  by  the  coun- 
cil, during  any  year,  which  exceeds  the 
amount  of  revenues  received  for  that  year. 

These  comprehend  about  all  the  sections 
and  clauses  of  the  charter  that  have  any  par- 
ticular bearing  upon  the  present  controversy. 
When  construed  In  pari  materia,  as  it  was,. 
no  doubt  intended  they  should  be,  they  indi- 
cate a  legislative  purpose  of  providing  four 
several,  separate,  and  distinct  funds,  to  be 
set  apart  and  used  as  thereby  directed,  which 
funds  are  all  limited  by  the  charter  with  a 
view  to  keeping  the  expenditures  of  the  sev-. 
eral  departments  within  the  bounds  thereby 
prescribed.  The  remaining  21^  mills  consti- 
tute the  fifth  fund,  but  it  does  not  appear 
to  have  been  limited  and  restricted  in  amount, 
or  otherwise,  except  that  It  shall  be  used  ex- 
clusively to  pay  the  Interest  on  the  bonded 
Indebtedness  of  the  city.  As  we  have  seen, 
subdivision  1,  i  32,  requires  that  the  common 
conncil  shall  set  apart  by  ordinance  not  to 
exceed  I14  mills  for  lighting  streets,  2  mills 
for  the  flre  department  1%  mills  for  the  police 
department  and  appropriate  and  set  apart 
one-fourth  of  1  mill  on  the  dollar,  which  shall 
constitute  a  fund  for  the  repair  of  streets, 
and  that  no  other  or  greater  sum  shall  be 
appropriated  for  the  purposes  named.  This 
latter  limitation,  however,  does  not  apply  to 
the  interest  fund.  Section  71  also  requires 
that  an  appropriation  not  exceeding  1%  mills 
on  the  dollar  shall  be  made  to  meet  the  ex- . 
X>enses  of  the  police  department,  and  section 
94  contains  almost  the  Identical  provision 
with  reference  to  the  flre  department.  Sec- 
tion 175,  subd.  1,  expressly  circumscribes  the 
authority  of  the  common  council  to  the  ex- 
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penditure  of  1%  mills  on  the  dollar  of  the  tax- 
able property  In  any  one  year  for  street-light- 
ing purposes;  and  sections  159  and  160,  while 
not  80  explicit,  are  just  as  effective  to  con- 
fine the  expenditure  for  the  repair  of  streets 
to  one-fourth  of  1  mill  on  the  dollar  of  the 
taxable  property  of  the  city.  Section  159  au- 
tliorizes  the  council,  whenever  it  deems  it  ex- 
pedient, to  declare  by  ordinance  whether  the 
cost  of  a  repair  shall  be  paid  out  of  the  gen- 
eral fund;  but  this  must  be  read  In  the  light 
of  the  subsequent  clause  and  section  160.  By 
the  subsequent  clause  the  expense  of  tempo- 
rary repairs  shall  be  paid  out  of  the  fund 
raised  for  the  repair  of  streets;  and,  by  sec- 
tion 160,  if  the  common  council  declares  that 
the  cost  shall  be  paid  out  of  the  general  fund, 
such  repair  (that  Is,  such  as  is  provided  for  in 
section  159)  shall  be  deemed  a  temporary  re- 
pair, and  be  paid  for  accordingly,  which  nec- 
essarily must  be  out  of  the  street-repair  fund,- 
as  the  latter  clause  of  section  159  requires 
the  cost  of  a  temporary  repair  to  be  paid  out 
of  that  particular  fund.  The  legislature  used 
the  term  "general  fund,"  no  doubt,  to  dis- 
tinguish between  the  cost  to  be  paid  by  the 
adjacent  property  and  that  to  Ije  paid  by  the 
city.  If,  however,  it  was  determined  that  it 
should  be  paid  by  the  city,  then  it  was  the 
purpose  to  confine  the  city  to  payment  out 
of  the  fund  for  repairing  streets.  Section  217 
indicates  a  purpose,  also,  to  limit  the  city  in 
the  amount  of  its  expenditures  to  the  esti- 
mated annual  revenues;  and  it  is  provided 
that  from  such  revenues  shall  be  deducted 
the  interest  charge,  the  appropriations  for  the 
fire  and  police  departments,  and  other  fixed 
charges,  which  evidently  includes  the  funds 
for  lighting  and  repairing  streets.  What  re- 
mains constitutes  the  general  fund  of  the 
city,  and  of  this  no  greater  sum  than  one- 
twelfth  thereof  shall  be  expended  In  any 
month.  The  general  scheme,  therefore,  de- 
vised by  the  legislature  for  conducting  and 
managing  the  finances  of  the  city,  includes 
the  setting  apart,  among  others,  of  a  spe- 
cific fund,  consisting  of  one-fourth  of  one 
mill  on  the  dollar  on  all  taxable  property  of 
the  city,  for  the  purpose  of  repairing  streets, 
which  cannot  be  augmented  or  Increased  dur- 
ing the  year  by  the  city  authorities.  In  other 
words,  the  common  council  is  limited  In  its 
expenditures  for  that  purpose  to  the  maxi- 
mum amount  thus  prescribed,  and  any  ex- 
penditures therefor  in  excess  of  the  prescribed 
fund  are  unauthorized  and  unwarranted.  An 
appropriation  must  be  made  for  the  specific 
purpose,  and  when  made  the  fund  becomes 
available,  and  not  otherwise.  Such  an  ap- 
propriation has  been  made  for  the  current 
year.  Now,  the  declared  purpose  of  Ordi- 
nance No.  11,736  is  to  raise  revenue;  and  sec- 
tion 8  appropriates  the  whole  of  it  to  the 
fund  for  the  repair  of  streets  and  bridges, 
thus  signifying  a  clear  Intention  on  the  part 
of  the  common  council  to  supplement  or  aug- 
ment the  fund  for  repairing  streets  beyond 
the  amount  as  limited  by  the  charter.    This, 


we  have  seen.  It  Is  not  authorized  to  do,  and 
the  prdinance  is  therefore  void  and  Inoper- 
ative. It  is  Immaterial  whether  a  license  fee 
imposed  under  8ut>divislon  3,  §  32,  of  the  char- 
ter. Is  referable  to  the  taxing  or  to  the  police- 
<power  of ,  the  city.  The  ordinance  in  the  pres- 
ent case  obviously  denotes  that  its  specific 
purpose  is  to  raise  revenue,  and  not  only  this,- 
but  to  appropriate  the  whole  of  it  to  a  use 
for  which  there  is  a  circumscribed  fimd, 
which  is  not  permitted  to  be  augmented  in 
any  manner  when  its  full  quota  of  the  city 
revenues  has  been  set  apart  We  only  Icnow 
of  the  amount  of  the  taxable  property  of  the 
city  by  the  assessment  roll  as  returned  by 
the  officer  Intrusted  with  the  duty  of  mak- 
ing the  assessment  His  valuations  are  con- 
clusive, and  whether  he  has  rated  the  prop- 
erty at  60  or  100  per  cent,  of  Its  cash  value 
we  cannot  inquire,  but  must  presume  that 
he  has  performed  his  duty  and  rated  it  at 
its  true  value. 

It  Is  argued  that  if  section  8  of  the  ordi- 
nance be  invalid,  as  malting  an  £^ppropriatlon, 
yet  that  the  ordinance  in  all  other  respects 
may  be  adjudged  to  be  valid,  and  that  the 
revenue  accruing  nnder  it  would  go  into  the 
general  fund,  and  be  otherwise  disposed  of 
as  the  city  may  direct  But  the  very  purpose 
of  the  ordinance  Is  to  raise  revenue  for  the 
particular  fund  named  in  section  8  there'of, 
and  to  60  hold  would  be  to  subvert  tiie  spe- 
cific intention  of  the  common  council,  which 
we  cannot  do,  under,  any  rules  of  interpreta- 
tion known  to  the  law.  In  support  of  this 
construction  of  the  charter  and  the  ordinance 
in  question,  see  Chamberlain  v.  Qty  of 
Tampa,  40  Fla,  74,  23  South.  572;  Black  v. 
Common  Council,  119  Mich.  671.  78  N.  W. 
660.  It  follows  that  there  must  be  an  affirm- 
ance of  the  decree  of  the  court  below,  and 
It  Is  so  ordered. 


(38  Or.  S60) 

WILLIAMSON  et  al.  v.  NORTH  PACIFIC 

LUMBER  00. 

(Supreme  Court  of  Oregon.    Dec.  17,  1900.) 

AGENCY— CONSTRUCTION-<JUBSTION  FOE 
COURT. 

1.  Where  the  couveraation  between  the  pap- 
ties,  so  far  as  it  related  to  the  authority  of 
plaintiffs  to  act  for  defendant  in  settling  a  con- 
troversy, was  merged  in  a  letter  from  defend- 
ant to  plaintiffs,  so  that  the  authority  must  be 
determined  therefrom,  its  construction  is  for 
the  court,  though  it  is  to  be  construed  in  con- 
nection not  only  with  a  prior  letter,  but  with 
defendant's  testimony  as  to  how  a  clause  hap- 
pened to  be  added  to  the  letter,  and  with  the 
surrounding  circumstances. 

2.  Whei-e  defendant  sold  lumber  to  plaintiffs 
in  California  to  be  shipped  to  customei-s  in 
Chile,  where  all  plaintiffs  business  was  done, 
to  defendant's  knowledge,  through  an  allied 
firm  there  located,  and  defendant's  contract  of 
sale  provided  that,  in  the  event  of  any  dispute 
arising  at  the  port  of  discharge  in  regard  to 
quality,  it  should  appoint  a  representative  on 
the  spot  to  settle  it,  but  it  refused  to  do  so  on 
a  dispute  arising,  the  statement  to  plaintiffs, 
"We  will  be  satisfied  with  any  settlement  you 
may  make  for  us  in  adjusting  the  matter  at 
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point  of  destination,"  is  authority  to  settle  the 
matter  through  the  allied  firm  in  Chile. 

Appeal  from  circuit  court,  Multnomab  eoxsa- 
tj;  Arthur  L.  Frazer,  Judge. 

Action  by  Stephen  Williamson  and  others, 
partuers  as  Balfour,  Guthrie  &  Co.,  against 
the  North  Pacific  Lumber  Company,  a  cor- 
poration. Judgment  for  defendant.  Plain- 
HCFs  appeal.     Reversed. 

This  Is  an  action  for  reclamation  on  two 
cargoes  of  lumber  purchased  by  the  plaintiffs 
from  the  defendant,  and  shipped  to  porta  on 
the  west  coast  of  South  America.  The  de- 
fendant Is  a  corporation  engaged  in  the  manu- 
facture and  sale  of  lumber  at  Portland. 
Plaintiffs  are  merchants  doing  basiness  there 
and  at  other  Pacific  Coast  points,  and  are  as- 
sociated in  business  with  the  firm  of  Wil- 
liamson, Balfour  &  Co.  at  Valparaiso,  Chile. 
The  Valparaiso  firm  receives  orders  in  Chile 
for  Oregon  and  Washington  lumber,  and 
sends  them  to  the  plaintiffs  to  be  filled.  The 
latter  purchase  the  lumber  from  local  manu- 
facturers and  ship  It  to  Chile,  where  It  Is  de- 
livered to  the  buyer,  and  the  profit  and  loss 
of  the  venture  shared  by  the  two  companies. 
In  February  and  March,  1896,  the  plaintiffs, 
to  fill  orders  thus  received,  contracted  with 
the  defendant  for  two  cargoes  of  lumber,  in 
accordance  with  certain  specifications,  to  be 
■hipped  on  the  ships  Airlie  and  Ballochmyle 
to  ppints  on  the  coast  of  Chile.  Bach  of  the 
contracts  contains  the  stipulation  that,  "in 
event  of  any  disptite  arising  at  i>ort  of  dis- 
charge In  regard  to  quality,  sellers  to  appoint 
a  representative  on  the  si>ot  to  attend  to  and 
settle  the  same."  After  the  Alrlle  had  been 
loaded.  It  was  discovered  that  by  mistake 
some  40,000  feet  of  4x12  lumber  in  excess  of 
the  amount  called  for  by  the  specifications 
was  included  In  her  cargo.  The  defendant's 
attention  was  called  to .  the  matter,  and  It 
agreed  that  if  plaintlfTs  would  take  the  ex- 
cess, it  "would  stand  good  for  anything  that 
might  crop  up  regarding  It,"  or  do  "what- 
ever was  right  in  the  matter."  The  cargo 
was  thereupon  accepted  and  paid  for  by  the 
plaintiffs,  but  without  Inspection  at  Portland. 
The  Alrlle  sailed  In  April,  and  reached  her 
first  port  of  discharge  some  time  In  June.  On 
August  4tb  plalntitfB  received  from  the  Chili- 
an firm  hiformatton  In  regard  to  some  diffi- 
culty about  the  stowage  of  her  cargo,  and  Im- 
mediately transmitted  the  same  to  defendant, 
with  the  following  letter:  "Portland,  Or., 
.August  4,  1896.  North  Pacific  Lumber  Co., 
City— Dear  Sirs:  We  Inclose  herewith  some 
correspondence  from  Valparaiso  In  regard  to 
difficulty  with  the  Alrlle  cargo,  and  will  be 
glad  to  hear  what  you  have  to  say  on  the  sub- 
ject Yours,  truly,  Balfour,  Guthrie  &  Co." 
The  Airlie,  having  discharged  a  part  of  her 
cargo  at  Coqtiimbo,  arrived  at  Iquique,  her 
final  port  of  discbarge,  the  latter  part  of  July. 
When  the  4x12  lumber  was  tendered  to  the 
parties  who  bad  ordered  It,  they  declined  to 
take  the  40,000  feet  of  excess,  because  It  was 
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Inferior  In  quality  and  not  ordered.  The 
Ballochmyle  was  loaded  and  left  Portland 
about  the  23d  of  May,  and  dlsclmrged  the  up- 
per assortment  of  her  cargo  at  Antofagasta 
In  August,  but  the  buyers  refused  to  accept  It 
because  It  did  not  conform  In  quality  to  that 
ordered.  When  the  Valparaiso  firm  was  In- 
formed of  the  controversy  at  the  port  of  dis- 
charge concerning  the  quality  of  the  two  car- 
goes, It  immediately  cabled  the  plaintiffs  to 
that  effect  and  asked  for  instructions.  The 
cablegram  was  received  at  Portland  on  Au- 
gust 20th,  and  Mr.  Burns,  the  manager  for 
the  plaintiffs,  immediately  sent  for  the  de- 
fendant's manager,  Mr.  Williams,  but  he  was 
out  of  town  at  the  time.  Upon  his  return,  on 
the  22d  of  August,  he  called  at  plaintiffs'  of- 
fice. Mr.  Burns  Informed  him  of  the  Intel- 
ligence plaintiffs  had  received  from  Chile  aa 
to  the  rejection  of  the  lumber  l)ecauBe  of  iM 
inferior  quality,  and  suggested  that  defendant 
send  an  agent  down  to  settle  the  matter,  or 
that  the  American  consul  or  some  other  local 
person  be  appointed  by  It  for  that  purpose. 
Mr.  Williams  declined  to  do  this,  saying  it 
wag  Impracticable,  and,  as  plaintiffs  contend, 
authorized  them  to  adjust  the  matter.  After 
Williams  left  the  office.  Burns  telephoned  to 
him,  saying'  that  he  would  like  to  have  plain- 
tiffs' authority  in  writing,  and  thereupon  Wil- 
liams sent  to  the  plaintUTs  the  following 
letter:  "PorUand,  Or.,  August  22,  1896.  • 
Messrs.  Balfour,  Guthrie  tt  Co.,  City— Gentle- 
men: In  reply  to  yours  of  the  4th  Inst,  with 
correspondence  relating  to  the  Airlie  cargo, 
referring  to  the  manner  in  which  it  was  load- 
ed, will  say  that  the  specifications,  as  we  re- 
ceived them,  stated  that  the  cargo  was  to  be 
loaded  la  two  lots,  one  underneath  and  one 
on  top,  and  the  lumber  was  famished  to  the 
captain  of  the  vessel  In  that  way.  In  the  por- 
tion to  go  underneath  was  some  140  M.  feet^ 
12x12,  with  other  lumber,  some  considerable 
of  which  was  40  feet  long.  He  was  not  able 
to  conveniently  load  such  timber  in  the  bot- 
tom of  the  vessel,  and  therefore  loaded  it  be- 
tween decks  and  on  top.  The  writer  on  one 
occasion  went  aboard  the  vessel  to  see  how 
the  cargo  was  being  loaded,  but  was  inform- 
ed that  we  had  nothing  whatever  to  do  with 
the  stowage  of  the  vessel,  that  they  knew 
nothing  about  there  being  two  divisions  of 
cargo,  and  that  they  did  -their  business 
through  Balfour,  Guthrie  &  Company.  How- 
evert  we  are  satisfied  that  the  vessel  could 
have  been  unloaded  properly  at  point  of  des- 
tination, as  the  lumber  he  had  on  deck  was 
mostly  12x12,  which  could  have  remained  In 
the  vessel  until  the  first  division  was  dis- 
charged. Will  say  further  that  the  cargoes 
of  the  Airlie  and  Ballochmyle  were  tallied  by 
our  regular  tally  man,  a  man  of  long  experi- 
ence, who  says  the  lumber  was  all  of  first- 
class  quality  in  every  particular.  However, 
we  will  be  satisfied  with  any  settlement  you 
may  make  for  us  In  adjusting  the  matter  at 
point  of  destination.  Yours,  truly.  North 
Pacific  Lumber  Co.,  E.  T.  Williams,  Vice- 
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Pres't."  The  plaintiffs  cabled  the  Chilian 
•firm  to  settle  the  dispute  about  the  lumber  as 
best  they  conld,  and  on  the  24th  of  November 
received  the  reports  of  the  adjustment  of  the 
•controversy,  together  with  the  original  re- 
ports of  the  surveyors  of  the  cargoes  and  of 
an  expert  called  in  to  assist  them,  and  Im- 
mediately forwarded  copies  thereof  to  the  de- 
fendant, with  a  demand  for  a  reclamation  of 
$325.73  on  the  shipment  of  the  Alrlle  and 
?3,0S7.15  by  the  Ballochmyle.  The  defendant 
refused  to  pay  the  amount  demanded,  putting 
its  refusal  on  the  ground  that  the  lumber 
purchased  from  it  by  the  plaintiffs  was  "as 
good  as  any  lumber  that  your  firm  has  ever 
purchased  from  us,  and  equal  to  any  grade 
of  merchantable  lumber  on  the  Pacific  Coast," 
and  hence  this  action.  It  was  originally 
brought  in  the  name  of  the  plaintiffs,  bnt  aft- 
erwards the  complaint  was  amended  by  mak- 
ing the  Chilian  firm  a  joint  plaintiff,  and  in- 
serting an  allegation  that  it  was  a  partner  in 
the  venture.  These  amendments  were  sub- 
sequently stricken  out  on  motion  of  the  de- 
fendant, and  the  cause  went  to  trial  on  an 
answer  consisting  of  general  denials  only,  re- 
sulting in  a  mistrial.  Defendant  was  after- 
wards permitted  to  file  an  amended  answer, 
which  puri)orts  to  set  up  fraud  in  the  settle- 
ment made  by  the  Chilian  bouse.  The  new 
matter  in  the  amended  answer  was  put  in 
issue  by  a  reply,  and  on  the  second  trial  a 
verdict  and  Judgment  were  rendered  in  favor 
of  the  defendant,  from  which  the  plaintiffs 
prosecute  this  appeal,  assigning  as  error  the 
giving  and  refusal  of  certain  InBtructlons  by 
the  trial  court. 

W.  D.  Fenton  and  F.  D.  Chamberlain,  for 
appellants.    Thos.  N.  Strong,  for  respondent. 

BEAN,  C.  J.  (after  stating  the  facts).  Al- 
though the  complaint  alleges  and  the  answer 
denies  that  the  lumber  rejected  by  plaintiffs' 
buyers  in  Chile  was  Inferior  in  quality  and 
did  not  conform  to  the  contract  between 
plaintiffs  and  defendant,  no  evidence  was  of- 
fered by  the  plaintiffs  and  none  admitted 
on  behalf  of  the  defendant  In  relation  to 
the  matter.  The  plaintiffs  relied  entirely  up- 
on the  fact  that  their  buyers  had  objected  to 
the  quality  of^the  lumber  at  the  port  of  dis- 
charge, and  that  defendant  had  authorized 
them  to  appoint  the  Chilian  firm  to  settle 
and  adjust  such  dispute.  In  other  virords, 
the  position  of  the  plaintiffs  Is  that  the  agree- 
ment between  them  and  the  defendant  In 
reference  to  the  settlement  of  the  dispute, 
and  the  subsequent  action  had  thereon,  was 
in  fact  a  submission  to  arbitration  and  an 
award,  and  should  be  so  treated.  This  was 
the-view  of  the  trial  court;  hence  it  excluded 
the  testimony  offered  by  the  defendant  show- 
ing or  tending  to  show  that  the  lumber  was 
In  fact  of  the  quality  specified  in  its  con- 
tract with  tile  plaintiffs.  With  this  general 
view  of  the  position  of  the  parties,  and  the 
theory  upon  which  the  cause  was  tried  In 


the  court  below,  w©  proceed  to  notice  such 
of  the  assignments  of  error  as  we  deem  ma- 
terial. 

The  first  and  most  important  one  is  the  ac- 
tion of  the  court  in  giving  the  following  in- 
struction to  the  Jury:  "In  construing  the 
letter  written  August  4th  by  Balfour,  Guth- 
rie &  Co.,  and  Its  answer  upon  August  22d, 
they  must  be  construed  together,  and  in  the 
light  of  all  the  surrounding  circumstances." 
The  principal  objection  to  this  instruction 
is  that  it  left  the  construction  of  the  letter 
of  August  22d  to  the  Jury,  when  it  should 
have  been  construed  by  the  court  as  a  matter 
of  law.  The  question  as  to  whether  the 
defendant  authorized  and  empowered  the 
plaintiffs  to  settle  for  It  the  dispute  in  regard 
to  the  lumber  at  the  port  of  discharge  is  an 
important  point  in  the  case,  and  plaintiffs' 
authority  in  the  premises  is  contained  In  the 
letter  of  August  22d.  The  previous  oral  con- 
versation between  Bums  and  ■Williams  was 
merged  In  the  writing,  so  far  as  It  related 
to  the  power  or  authority  of  the  plaintiffs 
to  act  for  the  defendant  in  settling  the 
controversy.  It  Is  admitted  by  Williams,  and 
he  so  testifies,  that,  after  he  returned  to  bis 
office,  at  Bums'  request  and  for  the  purpose 
of  putting  plaintiffs'  authority  In  writing, 
he  added  the  clause  to  the  letter  of  August 
22d  in  reference  to  the  quality  of  the  car- 
goes of  the  Airlie  and  the  Ballochmyle,  and 
the  statement  that  "we  will  be  satisfied  with 
any  settlement  you  may  make  for  us  In 
adjusting  the  matter  at  point  of  destina- 
tion." So  that  the  question  of  plaintiffs'  au- 
thority must  be  determined  from  the  letter, 
and  Its  construction,  like  that  of  any  other 
writing,  was  a  question  for  the  court,  and 
not  for  the  Jury:  11  Enc.  PI.  &  Prac.  78 
et  seq.;  Long  Creek  Bldg.  Ass'n  v.  State 
Ins.  Co.,  29  Or.  568,  4e'Pac.  366;  Goddard 
V.  Foster,  17  WaU;  123.  21  L.  Ed.  589;  Bat- 
tersball  v.  Stephens,  34  Mich.  6a  By  the 
charge  of  the  court,  however,  that  question 
was  submitted  to  the  jury,  and  they  were 
left  to  construe  the  letter,  and  to  determine, 
as  a  matter  of  fact,  whether  by  it  the  de- 
fendant authorized  the  plaintiffs  to  settle 
the  controversy  about  the  cargoes  of  the 
two  vessels.  The  letter  of  August  22d 
should,  of  course,  be  construed  in  connection 
with  that  of  August  4th,  Williams'  testimony 
as  to  how  the  latter  clause  came  to  be  added, 
and  the  surrounding  circumstances;  and, 
when  so  construed,  it  seems  to  us  clearly 
to  authorize  the  plaintiffs,  through  the  Cbil'- 
Ian  firm,  to  settle  or  adjust  the  matter,  and. 
If  necessary,  to  appoint  agents  at  the  port 
of  discharge  to  act  for  them  in  the  premises. 
It  Is  argued  that  the  letter  authorized  the 
plaintiffs  only  to  settle  the  matter,  and  that 
they  could  not  delegate  their  authority  to 
some  one  In  Chile,  although  they  might  em- 
ploy persons  there  to  ascertain  the  facts  and 
report  to  them.  But  it  must  be  remembered 
that  the  controversy  as  to  the  quality  of  the 
lumber,  to  which  the  letter  refers,  was  at 
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the  port  of  diBcharge,  and  not  In  Portland, 
and  that  under  defendant's  contract  It  was 
bound  to  appoint  a  representative  on  the 
spot  to  attend  to  and  settle  the  same.  It 
was  this  contract  that  Bums  was  Insisting 
that  Williams  should  comply  with  by  send- 
ing an  agent  or  representative' to  Chile,  or 
by  api>ointlng  some  person  there  to  act  for 
defendant.  Williams  declined  to  do  so,  and 
agreed  to  be  satisfied  with  any  settlement 
that  plaintiffs  might  make  "at  point  of  des- 
tination." He  knew  at  the  time  that  plain- 
tiffs had  an  allied  house  in  Chile,  and  that 
all  of  their  business  on  that  coast  was  done 
through  such  house.  He  must  therefore  nec- 
essarily have  intended  that  the  settlement 
should  be  effected  in  the  same  way. 

It  is  next  insisted  that  the  court  erred 
in  refusing  to  withdraw  from  the  jury  the 
question  of  fraud.  It  Is  urged  in  support 
of  this  position  that  the  allegations  of  the 
answer  are  Insufficient  to  constitute  the  de- 
fense of  fraud,  and  that  there  is  no  proof 
if  the  allegations  had  been  sufficient  As  the 
case  must  be  reversed  and  remanded  for  a 
new  trial,  defects  in  the  answer,  if  any, 
may  be  cured  by  amendment;  and,  as  the 
evidence  may  be  different  on  another  trial 
from  that  contained  in  the  record,  we  shall 
pass  this  question  without  deciding. 

There  are  several  other  questions  made 
In  the  briefs  and  argued  by  counsel,  but  as 
they  are  closely  allied  to  the  principal  one 
discussed,  and  may  not  arise  on  another 
trial,  we  shall  refrain  from  discussing  them 
at  this  time. 


(10  Kan.  App.  E23) 

SMITH  T.  BROOKING  et  al. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment. C  D.    Dec.  15,  1900.) 

ATTACHMENT— INDEMNIFYING  BOND- 
CONSTRUCTION. 

The  facts  stated  in  the  opinion,  and'  which 
were  alleged  in  the  petition,  are  held  to  pre- 
sent a  case  where  the  language  of  the  bond 
sued  upon  should  be  interpreted  in  the  light  of 
all  the  surrounding  facts  as  they  existed  at  the 
time  of  its  execution  and  delivery. 
(Syllabus  by  the  Court.) 

Baror  from  district  court.  Greenwood  coun- 
ty; C.  W.  Shinn,  Judge. 

Action  by  J.  A.  Smith  against  S.  L.  Brook- 
ing and  others.  A  demurrer  to  the  com- 
plaint by>  ISdwIn  Tucker  was  sustained, 
.ludgment  entered  for  him,  and  plaintiff 
brings  error.    Reversed. 

A.  L.  Redden  and  James  Shultz,  for  plain- 
tiff In  error.  W.  S.  Marlln,  for  defendant  In 
error  Edwin  Tucker. 

MILTOX.  J.  This  action  was  brought  by 
the  plaintiff  In  error  to  recover  upon  an  in- 
demnifying bond  given  by  the  defendants  to 
the  plaintiff  In  an  attachment  action  brought 
In  the  district  court  of  Greenwood  county, 
Kan.,  by  the  Missouri,  Kansas  &  Texas  Live- 
stock Conamlsslon  Ck>mpttny  against  William 


Freeman,  M.  J.  Herrick,  and  D.  H.  Herrlck. 
The  defendant  Tucker  filed  a  demurrer,  al- 
leging failure  of  the  petition  to  state  a  cause 
of  action,  and  the  demurrer  was  sustained, 
and  a  judgment  for  costs  in  favor  of  Tucker 
was  entered.  The  petition  alleged  that  the 
sheriff  required  an  Indemnifying  bond  for 
the  reason  that  the  property  about  to  be  lev- 
led  upon  was  claimed  by  one  W.  H.  Freeman 
and  by  the  firm  of  Willis  &  Errlckson,  and 
that  the  levy  was  made  upon  the  promise  of 
the  attaching  creditor  to  e.^ecute  and  deliver 
the  required  bond;  that  the  levy  was  made 
on  July  11,  1895,  and  that  on  October  2d  or 
3d  thereafter  the  plaintiff  herein  demanded 
the  bond  of  indemnity  which  tlie  commission' 
company  had  theretofore  agreed  to  deliver 
to  him,  and  that  thereupon  the  bond  sued 
upon  was  given;  that  a  few  days  before  the 
execution  and  delivery  of  the  bond  the  de- 
fendant S.  L.  Brooking,  as  president  of  the 
commission  company,  without  the  knowledge 
or  cousent  of  plaintiff,  dispossessed  the  plaintiff 
of  the  attached  property,  to  wit,  288  head  of 
cattle,  and  appropriated  the  same  to  the  use 
of  that  company;  and  that  Brooking  In  fact 
sold  the  cattle,  making  It  impossible  for  the 
plaintiff  to  repossess  himself  thereof,  which 
he  sought  to  do  by  demanding  the  same  from 
Brooking.  It  was  also  alleged  that  after  the 
bond  was  given  the  commission  company 
dismissed  the  attachment  suit.  The  petition 
further  alleged  that  on  the  20th  day  of  Feb- 
niary,  1896,  William  Freeman,  the  principal 
defendant  In  the  attat'liment  action,  sued 
this  plaintiff  In  the  district  court  of  Green- 
wood county  to  recover  the  value  of  188 
head  of  the  attached  cattle,  and  thereafter 
obtained  a.  judgment  against  this  plaintiff, 
which,  with  costs,  amounted  to  $778.62,  and 
which  judgment  this  plaintiff. was  compelled 
to  pay.  It  was  also  alleged  that  the  plaintiff 
notified  the  defendants  herein  of  the  pend- 
ency of  the  said  action  against  him;  that 
they  employed  counsel  to  defend  therein  for 
him.  The  petition  contains  an  allegation  to 
the  effect  that  It  was  the  understanding  and 
intention  of  the  obligors  on  the  bond  to  se- 
cure the  plaintiff  "against  any  loss  or  dam- 
age that  be  might  sustain  or  suffer  in  case 
the  attachment  should  be  discharged  or  be- 
come void  for  any  reason,  and  be  be  unable 
to  return  said  attached  property  to  the  per- 
sons lawfully  entitled  to  the  same,  on  ac- 
count of  the  acts  or  proceedings  concerning 
said  property,  by  the  plaintiff  In  the  action 
In  which  said  order  of  attachment  Issued,  to 
wit,  the  Missouri,  Kansas  &  Texas  Live- 
stock Commission  Company,  or  any  other 
persons."  The  bond,  with  the  caption  omit- 
ted, reads:  "We,  the  nnderslgued  principal 
and  sureties,  bind  ourselves  hereby  to  pay  to 
^1.  A.  Smith,  as  sheriff,  all  damages  and  costs 
that  he  may  sustain  as  such  sheriff  by  the 
reason  of  the  detention  or  sale  of  the  property 
levied  on  in  this  suit  by  virtue  of  a  certain* 
writ  of  attachment  herein,  and  now  claimed 
as  the  property  of  W.  H.  Freeman,  In  an  ac- 
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tion  against  said  sheriff  by  said  W.  EL  Free- 
man, In  said  court,  for  conversion,  and  in- 
demnifying sa.a  sheriff  for  release  of  said 
levy  against  all  persons  whomsoever.  S.  L. 
Brooking,  President  M.,  K.  &  T.  L.  S.  Com. 
Co.  S.  L.  Brooking.  Edwin  Tucker."  It 
Is  contended  by  counsel  for  plaintiff  in  error 
that  the  bond  must  be  interpreted  in  the 
light  of  the  surrounding  facts  existing  at  the 
time  of  Its  execution  and. delivery,  and  the 
following  cases  are  cited  In  support  of  the 
contention:  Griffiths  v.  Hardenbergh,  41  N. 
Y.  464;  Bank  v.  Brigham,  61  Kan.  727,  60 
Pac.  754.  In  the  latter  case  the  first  para- 
graph of  the  syllabus  reads:  "Mie  real  na- 
ture and  object  of  an  Instrument  of  writing, 
which,  on  its  face,  appears  doubtful  or  am- 
biguous In  meaning,  may  be  shown  by  evi- 
dence of  the  Inducing  causes  to  the  making 
of  it,  and  of  the  facts  and  circumstances  sur- 
rounding the  transaction  and  Involving  the 
parties  in  their  execution  of  the  paper."  Un- 
der the  allegations  of  the  petition  the  only 
language  of  the  bond  requiring  consideration 
reads,  "and  Indemnifying  said  sheriff  for  re- 
lease of  said  levy  against  all  persons  whom- 
soever." It  is.  In  effect,  alleged  that  the 
bond  was  given  at  a  time  when  the  parties 
to  it  were  well  aware  that  by  the  act  of 
Brooking  the  attached  property  had  passed 
entirely  from  the  control  of  the  sheriff,  and 
the  language  of  the  bond  respecting  the  re- 
lease of  the  levy  might  have  been  employed 
In  contemplation  of  the  early  dismissal  of 
the  action  by  the  plaintiff  therein  on  account 
of  such  fact.  In  the  state  of  facts  set  forth 
in  the  petition,  the  defendant,  William  Free- 
man, had  a  right  to  demand  from  the  sheriff 
a  return  of  the  attached  property  upon  the 
dismissal  of  the  action,  and  a  right  to  recov- 
er damages  if  the  same  should  not  be  deliv- 
ered. The  fact  that  the  defendants  employ- 
ed counsel  to  defend  for  the  plaintiff  herein 
when  he  was  sued  by  William  Freeman  for 
the  recovery  of  the  value  of  part  of  the  at- 
tached cattle  Indicates  a  recognition  at  that 
time  of  their  responsibility  under  the  bond. 
Whether  or  not  the  light  of  all  "the  facts 
and  circumstances  surrounding  the  transac- 
tion and  Involving  the  parties  in  their  exe- 
cution of  the  paper"  would  disclose  a  right 
of  recovery  on  the  part  of  the  plaintiff  is  a 
question  which  ought  to  be  determined  by  a 
trial  of  the  action.  We  think  the  demurrer 
to  the  petition  should  have  been  overruled. 
The  Judgment  of  the  district  court  will  be 
reversed,  and  the  cause  remanded,  with  in- 
structions to  overrule  the  demurrer  to  the 
petition. 

(10  Kan.  App.  627) 

PARKER  T.  GILMORB  et  al. 
(Court  of  Appeals  of  Knnsas,  Southern  Depart- 
ment, G  D.    Dec.  15,  1900.) 
APPEAL— EVIDENCE— ACTION  ON  NOTE. 
1.  Where  special   findings,   necessary  to  the 
support  of  the  general  verdict,  are  contrary  to 
the  evidence,  the  verdict  cannot  be  upheld. 


2.  The  mere  possession  of  a  negotiable  instru- 
ment, produced  in  evidence  by  the  indorsee, 
imports  prima  facie  that  he  acquired  it  bona 
fide,  for  full  value,  in  the  usual  course  of  busi- 
ness, before  maturity,  and  without  notice  of 
any  circumstance  impeaching  its  validity,  and 
that  he  is  the  owner  thereof,  and  entitled  to  re- 
cover the  full  amount  against  all  prior  parties. 

(Syllabus  by  the  (3ourt) 

Error  from  district  court,  Sedgwick  coun- 
ty; D.  M.  Dale,  Judge. 

Action  by  Walter  Parker  against  Sheri- 
dan Qilmore  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  He- 
versed. 

J.  V.  Dangherty,  for  plaintiff  In  error. 
Amldon  &  Oonly,  for  defendants  in  error. 

MILTON,  J.  The  plaintiff  In  error,  as 
plaintiff  below,  sought  by  replevin  to  recov- 
er the  possession  of  a  pacing  stallion,  called 
"Wichita  Tom,"  which  he  claimed  under 
a  chattel  mortgage,  and  which  had  been 
seized  by  Rufus  Ckine,  as  sheriff  of  Sedgwick 
county,  Kan.,  under  an  order  of  attachment 
issued  In  an  action  brought  In  that  county 
by  Sheridan  Gllmore  against  Robert  Reed. 
The  mortgage  was  executed  on  June  18, 
1895,  in  Wichita  county.  Tex.,  by  A.  W. 
Reed,  a  resident  of  that  county,  and  was  de- 
livered by  him  to  the  City  National  Bank  of 
Wichita  Falls,  Tex.,  to  secure  the  payment 
of  a  promissory  note  given  that  day  by 
Reed  to  the  bank  for  the  sum  of  $238.48,  and 
payable  12  months  after  Its  date.  The  mort- 
gage stated  that  the  note  was  given  as  a 
renewal  of  a  note  executed  by  Reed  to  the 
plaintiff  til  error  on  July  17,  1891,  and  that 
the'  last-named  note  was  secured  by  a  chat- 
tel mortgage  upon  the  said  stallion.  The 
mortgage  In  the  present  action  was  duly 
filed  for  record  on  the  next  day  after  Its 
execution,  and  the  note  secured  thereby  was 
subsequently  duly  Indorsed  and  delivered 
to  the  plaintiff.  The  mortgage  was  in  the 
form  of  a  trust  deed,  one  Frank  Dorsey  be- 
ing the  trustee,  and  the  Bank  of  Wichita 
Falls  the  beneficiary.  The  mortgage  provid- 
ed that.  If  for  any  reason  the  trustee  should 
be  unwilling  or  unable  to  perform  the  duties 
therein  conferred  upon  him,  then  the  holder 
of  the  note  might  appoint  a  substitute.  Dor- 
sey died  before  the  commencement  of  this 
action,  and  no  substitute  was  appointed  by 
the  plaintiff,  the  holder  of  the  note.  The 
claim  of  the  defendant  Gllmore,  upon  which 
his  attachment  action  was  based,  was  for 
money  advanced  for  entrance  fees  at  va- 
rious races  where  the  mortgaged  horse  was 
entered,  and  for  the  expenses  of  transport- 
ing the  horse  from  place  to  place.  At  the 
time  the  horse  was  mortgaged  it  was  In 
Hill  county,  Tex.,  in  charge  of  Robert  Reed, 
a  brother  of  the  mortgagor,  and  the  arrange- 
ment whereby  Gllmore  furnished  the  mon- 
ey was  made  between  him  and  Robert  Reed, 
and  probably  two  or  three  months  after  the 
filing  of  the  mortgage.  It  was  agreed'  be- 
tween Robert  Reed  and  Oilmore  that  the  lat- 
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ter  WEB  to  be  reimbursed  from  the  winnings 
made  by  tbe  horse.  If  any,  and  that  Gil- 
more  was  to  retain  possession  and  control 
of  the  horse  until  he  should  be  repaid.  It 
does  not  appear  that  either  the  plaintiff  or 
the  mortgagor  was  aware  of,  or  participat- 
ed In  any  way  In,  the  said  arrangement  be- 
tween Robert  Heed  and  Gllmore  The  lat- 
ter in  December,  1895,  shipped  the  horse  to 
Wichita,  Kan.,  and  shortly  afterwards  insti- 
tuted his  attachment  snlt  Several  verdicts 
were  returned  in  favor  of  the  defendants 
Chandler  and  Maulsby,  and  Jointly  in  favor 
of  the  defendants  Gllmore  and  Cone;  the 
latter  verdict  being  in  the  alternative,  and 
fixing  the  amount  of  Gllmore's  recovery  at 
^18.40,  in  case  of  the  return  of  the  property, 
which  bad  been  delivered  to  the  plaintiff  at 
the  commencement  of  the  action,  could  not 
be  had.  There  was  a  verdict  also  for  the 
plaintiff  as  against  the  defendant  A.  W. 
Reed.  The  judgment  of  the  trial  court  fol- 
lowed the  verdict  in  favor  of  Gllmore  and 
Cone,  and  adjudged  the  costs  of  the  action 
against  the  plaintiff.  No  Judgment  was  ren- 
dered upon  the  other  verdicts.  The  court  in- 
structed the  Jury  to  find  in  favor  of  the  plain- 
tiff as  against  A.  W.  Reed,  since  the  latter' s 
answer  admitted  all  of  the  allegations  of 
the  petition. 

The  defendant  A.  W.  Reed  has  not  been 
served  with  a  summons  in  error.  A  motion 
to  dismiss  the  proceedings  in  error  has  been 
filed,  one  of  the  grounds  being  that  Reed  is  a 
necessary  party  to  such  proceedings.  As  al- 
ready stated,  he  is  not  named  as  a  party  to 
the  Judgment  rendered  in  the  action.  The 
Judgment  may  be  somewhat  irregular  In  this 
respect,  but  Is  not  complained  of  by  the  de- 
fendants in  error.  We  have  examined  the 
other  grounds  of  the  motion  to  dismiss,  and 
think  It  must  be  overruled. 

Counsel  for  plaintiff  In  error  contend  that 
the  Jury  made  two  material  special  findings, 
wlileh  are  entirely  contrary  to  the  evidence. 
The  findings  complained  of  are  that  A.  W. 
Reed  was  not  the  owner  of  the  horse  at  the 
time  of  the  execution  of  the  note  and  mort- 
gage upon  which  the  plaintiff's  action  rests, 
and  that  there  was  nothing  due  on  the  said 
note  at  the  time  of  the  trial.  The  record 
shows  that  under  the  law  of  Texas  and  un- 
der the  terms  of  the  mortgage  the  note  be- 
came Immediately  due  upon  the  removal  of 
the  mortgaged  property  from  that  state. 
There  was  positive  testimony  that  A.  W. 
Reed  owned  the  horse  at  the  time  he  gave 
the  mortgage,  and  that  the  horse  had  been  in 
his  possession  as  Its  owner  for  several  years 
prior  thereto.  The  chattel  mortgage  states 
that  the  same  horse  was  mortgaged  by  A.  W. 
Reed  in  1891,  to  secure  the  promissory  note 
held  by  the  plaintiff  in  error,  and  that  such 
mortgage  was  duly  recorded.  The  defend- 
ant Gllmore  did  not  obtain  possession  of  the 
horse  until  October  21,  1895,  about  four 
months  after  the  chattel  mortgage  was  duly 
recorded.     It  is  true  that  there  is  testimony 


showing  that,  some  weelcs  or  months  after 
the  mortgage  was  recorded,  Robert  Reed,  who 
was  in  possession  of  the  horse,  claimed  to 
own  it.  This  evidence  does  not  tend  to  nega- 
tive the  testimony  that  A.  W.  Reed  was  the 
owner  of  the  horse  at  the  time  the  mortgage 
was  given.  The  finding  of  the  Jury  is  clearly 
contrary  to  the  evidence. 

The  finding  that  nothing  was  due  on  the 
note  held  by  the  plaintiff  is  complained  of. 
The  answer  of  A.  W.  Reed  admitted  the  alle- 
gation of  the  petition,  which  alleged  that  the 
note  given  by  him,  and  owned  by  the  plain- 
tiff, was  entirely  unpaid,  and  the  court  in- 
structed the  Jury  to  find  for  the  plaintiff  un- 
der such  admission,  which  was  accordingly 
done.  The  note,  by  its  terms,  was  not  due 
for  several  mouths  after  this  action  was  com- 
menced, and  It  was  not  claimed  by  the  plain- 
tiff that  it  was  due  except  by  reason  of  the 
terms  of  the  mortgage,  which,  as  already 
stated,  provided  that  the  note  should  become 
due  if  the  property  were  removed  from  the 
state  of  Texas.  There  was  ho  positive  tes- 
timony to  the  effect  that  the  note  was  still 
unpaid,  or  tb&t  it  was  paid.  It  was  alleged 
and  proven  that  before  its  maturity  the  note 
was  indorsed  and  delivered  to  the  plaintiff  by 
the  proper  oflScer  of  the  City  National  Bank 
of  Wichita  Falls.  "The  mere  possession  of  a 
negotiable  Instrument,  produced  In  evidence 
by  the  Indorsee,  or  by  the  assignee  where  no 
Indorsement  is  necessary.  Imports  prima  facie 
that  he  acquired  it  bona  flde  for  full  value,  in 
the  usual  course  of  business,  before  maturity, 
and  without  notice  of  any  circumstance  im- 
peaching Its  validity,  and  that  he  Is  the  owner 
thereof,  entitled  to  recover  the  full  amount 
against  all  prior  parties.  In  other  words, 
the  production  of  the  instrument,  and  proof 
that  it  is  genuine  (where,  Indeed,  such  proof 
is  neces8ai7),  prima  fade  establishes  his  case, 
and  be  may  there  rest  it"  Daniel,  Neg.  Inst 
(4th  Ed.)  8  812.  We  hold  that  this  special 
finding  was  not  warranted  by  the  law  or  the 
facts.  Since  the  two  special  findings  under 
consideration  were  clearly  Improper,  the  court 
should  have  set  aside  the  general  verdict  and 
granted  a  new  trial  upon  the  motion  therefor 
filed  by  the  plaintiff.  Railway  Co.  v.  Fray,  31 
Kan.  739,  3  Pac.  550;  Railway  Co.  v.  Dun- 
can, 40  Kan.  503,  20  Pac.  195;  Railroad  Co. 
V.  Long,  46  Kan.  2(50,  26  Pac.  C82.  The  Judg- 
ment of  the  district  court  will  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 


(10  Kan.  App.  532) 
HUDSON  V.  MILLER  et  al. 
(CJourt  of  Appeals  of  Kansas,  Southern  Depart- 
ment C  D.    Dec.  15,  1900.) 
TAXATION— INJUNCTION— EXBMPTI0N3. 

1.  "An  injunction  cannot  be  maintained  to 
prevent  the  collection  of  a  tax  which  the  plain- 
tiff justly  ouRht  to  pay,  for  mere  Irregularities 
in  the  proceedings  of  the  assessor  or  other  tax- 
ing oiBcer.  Dutton  v.  Bank,  36  Pac.  719,  53 
Kan.  440. 

2.  "Where  property  is  otherwise  legally  taxa- 
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ble  under  the  revenue  laws  of  the  state,  it  wiB 
not  be  exempt  ft'om  such  taxation,  in  the  ab- 
sence of  a  statute,  because  it  has  been  returned 
for  assessment  and  taxation  in  the  same  year  in 
another  state." 

3.  A  nonresident's  cattle,  kent  in  this  state 
from  February  10th  until  the  latter  part  of  July, 
180C,  held  taxable  in  the  county  where  kept. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Barber  county; 
G.  W.  McKay,  Judge. 

Action  by  N.  S.  Hudson  against  J.  A.  Mil- 
ler and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    AfBrmed. 

Geo.  E.  McMabon,  for  plaintiff  In  error. 
A.  L.  Herr,  for  defendants  in  error. 

MILTON,  J.  This  action  was  brought  by 
the  plaintiff  in  error  to  enjoin  the  execution 
of  a  tax  warrant  issued  by  J.  C.  Jones,  as 
treasurer  of  Barber  county,  to  J.  A.  Miller, 
as  sheriff  of  that  county,  and  levied  by  the 
latter  on  cattle  belonging  to  the  plaintiff  and 
A.  H.  Tandy,  partners  as  Hudson  &  Tandy. 
The  assessment  on  which  the  tax. was  levied 
was  made  by  the  assessor  of  Sun  City  town- 
ship, in  Barber  county,  in  1896.  The  tem- 
porary injunction  granted  at  the  commence- 
ment of  the  action  was,  on  a  trial  by  the 
court,  dissolved,  and  a  judgment  for  costs 
was  entered  In  favor  of  the  defendants.  The 
plaintiff  claimed  to  have  listed  the  property 
for  taxation  on  February  2,  1896,  In  Oklaho- 
ma territory,  that  the  same  was  taxed  on 
such  assessment,  and  that  the  tax  was  paid 
prior  to  tlie  commencement  of  this  action.- 
The  cattle,  numbering  about  600  head,  were 
brought  Into  Barber  county  on  February  10, 
18J)C,  to  be  fed  with  grain  preparatory  to 
marketing  them,  and  were  all  shipped  out 
by  the  last  day  of  the  following  July.  It 
is  claimed  that  the  cattle  were  not  taxable 
in  Kansas,  because  they  were  brought  in  to 
be  held  only  temporarily,  and  that  in  no  event 
were  they  taxable  in  Sun  City  township. 
They  were  In  6»ct  listed  in  Lake  City  town- 
ship, in  Barber  county,  by  an  employ^  of 
the  plaintiff.  The  county  commissioners  aft- 
erwards held  this  assessment  to  be  errone- 
ous, for  the  reason  that  the  property  was 
temporarily  located  in  Barber  county  on 
March  1,  1896,  and  was  assessed  and  taxed 
In  Oklahoma  territory  for  that  year.  Wheth- 
er the  cattle  were  usually  kept  In  Sun  CJty 
township  or  In  Lake  City  township  Is  a  ques- 
tion upon  which  the  evidence  is  conflicting. 
The  general  finding,  therefore,  of  the  court 
in  favor  of  the  defendants,  includes  a  find- 
ing that  the  property  was  usually  kept  In 
the  former  township. 

The  statute  provides  that  all  personal  prop- 
erty shall  be  listed  and  taxed  each  year  in 
the  township,  school  district,  or  city  In  which 
the  property  was  located  on  the  1st  day  of 
March,  and  that,  where  the  owner  of  taxable 
live  stock  lives  outside  the  limits  of  a  city, 
such  property  shall  be  taxed  in  the  township 
where  the  owner  resides.  It  was  held  in  the 
case  of  McCandless  v.  Carlisle,  32  Kan.  367,  4 


Pac.  623,  that,  where  a  nonresident  has  tax- 
able live  stock  in  this  state,  the  same  Is  tax- 
able where  It  Is  kept.  While  it  appears  that 
neither  of  the  two  men  who  had  the  principal 
charge  of  the  plalntifTs  cattle  in  the  spring 
of  1896  was  requested  or  required  by  the 
assessor  of  Sun  City  township  to  list  the 
same  for  taxation,  it  is  possible  that  another 
person,  apparently  In  charge,  may  have  been 
called  upon  by  the  assessor  of  that  town- 
ship to  list  the  cattle,  and  that  he  refused,  or 
at  least  neglected,  to  do  so.  The  presump- 
tion that  the  assessor  performed  his  duty 
does  not  appear  to  be  overthrown  by  the  evi- 
dence before  us. 

At  most,  however,  the  assessment  was 
merely  irregular.  In  the  case  of  Association 
V.  Hill,  51  Kan.  644,  33  Pac.  300,  the  secreta- 
ry of  a  corporation  on  March  11th  made  and 
delivered  to  the  assessor  a  sworn  statement 
of  the  personal  property  belonging  to  the  cor- 
poration subject  to  taxation.  The  assessor 
on  April  30th  thereafter,  without  notice  to 
any  of  the  officers  or  agents  of  the  corpora- 
tion, made  another  and  different  statement, 
and  returned  the  same  to  the  county  clerk, 
and  the  tax  sought  to  be  enjoined  was  based 
on  the  latter  assessment.  The  court  said: 
"It  may  be  conceded,  for  the  purposes  of  this 
case,  that  the  proceedings  of  the  assessor 
were  Irregular  and  unauthorized,  Imt  iliis  is 
an  equitable  action,  and  must  be  covered  by 
equitable  rules.  •  •  •  It  Is  well  settled 
In  this  state  that  injunction  cannot  be  main- 
tained to  restrain  the  collection  of  taxes, 
which  the  plaintiff  Justly  ought  to  pay,  be- 
cause of  errors  or  irregularities  In  the  pro- 
ceedings of  tbe  taxing  officer."  See,  also, 
Uutton  V.  Bank,  53  Kan.  440,  452.  36  Pac. 
719;  Ryan  v.  Commissioners,  30  Kan.  185, 
2  Pac.  156. 

We  think  the  property  was  taxable  In 
Barber  county,  Kan.,  notwithstanding  It  was 
assessed  for  taxation  In  the  territory  of  Okla- 
homa. As  the  case  stood  at  the  time  of  tbe 
trial,  the  assessment  made  In  Lake  City 
township  had  been  set  aside.  The  tax  based 
on  the  assessment  made  In  Sun  City  township 
was  not  affected  by  tbe  action  of  the  county 
commissioners  of  Barber  county  respecting 
the  assessment  made  in  Lake  City  township. 
In  the  case  of  Waahbum  College  v.  Commis- 
sioners of  Shawnee  Coimfy,  8  Kan.  344,  it  is 
said:  "The  obligation  to  pay  taxes  Is  co- 
extensive with  the  protection  received  from 
the  state."  Tbe  claim  of  counsel  that  tbe 
present  tax  cannot  be  sustained,  since  there- 
by the  plalntifTs  property  was  twice  subject- 
ed to  taxation  for  the  year  1896,  is  untena- 
ble. In  the  case  of  Kelley  v.  Rhoads  (Wyo.) 
51  Pac.  593.  39  L.  R.  A.  594,  a  luiragraph  of 
the  syllabus  reads:  "Where  property  is  oth- 
erwise legally  taxable  under  the  revenue 
laws  of  the  state.  It  will  not  be  exempt  from 
such  taxation,  in  the  absence  of  a  statute, 
because  it  has  been  returned  for  assessment 
and  taxation  for  the  same  year  in  another 
state."    Among  the  numerous  cases  declar- 
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ing  the  same  doctrine  are  tbe  following: 
C.  N.  Xelson  Lumber  Co.  v.  Town  of  Lo- 
ralne  (a  O.)  22  Fed.  54;  Cattle  Co.  v.  Wil- 
liamson (Okl.)  49  Pac.  937;  Coe  v.  Errol,  116 
U.  S.  517,  6  Sup.  Ct  475.  29  L.  Ed.  715.  In 
view  of  the  foregoing,  the  judgment  of  the 
district  court  upholding  the  tax  in  question 
will  be  affirmed. 

(10  Kan.  App.  SSO) 

OONKUN  V.  LORIMBR  et  al. 
(Oonrt  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.    Dec.  12,  1900.) 

LIMITATIONS— BXTEN  SI  ON    OF    TIME   OP  PAY- 
MENT—CONSIDERATION. 

L.,  the  mortgagee,  entered  into  an  agree- 
ment with  M.  and  B.,  grantees  of  the  mortga- 
gor, to  extend  the  time  of  payment  of  a  past- 
due  note  and  mortgage  for  five  years.  It  does 
not  appear  that  M.  and  B.  agreed  to  pay  a 
greater  rate  of  interest  than  was  provided  for 
by  the  terms  of  the  original  agreement,  or  that 
any  advance  payment  of  interest  was  made,  or 
any  act  done  which  would  constitate  a  sufficient 
consideration,  or  that  M.  and  B.,  or  either  of 
them,  paid  any  interest  on  the  debt  after  the 
malsing  of  the  extension  agreement.  More  than 
six  years  after  the  note  and  mortgage  laecame 
due,  by  their  terms,  this  action  was  brought. 
ffeWr  that  the  extension  agreement,  being  with- 
out consideration,  was  ineliectual  to  prevent  the 
running  of  the  statute  of  limitations,  and  that 
the  cause  was  barred. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Reno  county;  M. 
R.  Simpson,  Judge. 

Action  by  J.  C.  Lorlmer,  trustee,  and  oth- 
ers, against  J.  E.  Conklln.  Judgment  for 
plaintiffs.    Defendant  brings  error.    Reversed. 

W.  G.  Falrchlld,  for  plaintiff  In  error.  F. 
W.  Oasner,  for  defendants  In  error. 

SCHOONOVER,  J.  This  action  was  brought 
In  the  district  court  of  Reno  county  to  fore- 
close a  mortgage  given  by  William  Stout  on 
certain  real  estate,  to  secure  his  note  of  $600. 
Prior  to  the  maturity  of  the  note,  Stout  sold 
the  mortgaged  property  to  Frank  McKee  and 
C.  Bloom,  who  assumed  and  agreed  to  pay 
the  mortgage  indebtedness  as  part  of  the  pur- 
chase price.  After  the  note  became  due,  Mc- 
Kee and  Bloom  entered  Into  an  agreement  by 
which  tbe  then  owner  and  holder  of  the  note 
agreed  to  extend  the  time  of  payment  five 
years;  McKee  and  Bloom  agreeing  to  pay  In- 
terest according  to  the  terms  of  certain  ex- 
tension coupon  notes.  A  short  time  after  the 
execution  of  the  extension  agreement  McKee 
and  Bloom  sold  the  property  In  question  to 
the  National  Bank  of  Commerce.  The  bank 
held  the  property  for  over  five  years,  and 
then  sold  and  conveyed  It  to  J.  E.  Conklln, 
plaintiff  In  error.  This  sale  and  conveyance 
occurred  more  than  11  years  after  the  execu- 
tion of  tbe  note  and  mortgage,  and  more 
than  6  years  after  It  became  due  by  its  terms. 
Nothing  appears  in  the  record  showing  that 
any  Interest  payment  was  made  on  the  mort- 
gage after  the  sale  by  McKee  and  Bloom.  A 
short  time  after  plaintiff  In  error  purchased 
the  property  this  action  was  brought    Plain- 


tiff In  error  appeared  and  answered,  pleading 
the  statute  of  limitations.  The  case  was  tried 
to  the  court,  who  found,  among  other  things, 
that  the  mortgage  was  a  valid,  subsisting 
lien  upon  the  property  as  to  the  owner,  J.  E. 
Conklln;  that  McKee  and  Bloom  were  liable 
upon  their  contract  of  assumption;  and  that 
the  action  was  barred  as  to  Stout,  the  mort- 
gagor. Judgment  was  entered  upon  the  find- 
ings, and  Conklln  brings  the  case  here.  Mc- 
Kee and  Bloom  have  also  filed  a  cross  peti- 
tion In  error,  complaining  of  the  Judgment, 
and  asking  that  the  cause  be  reversed  as  to 
them. 

As  we  view  the  case,  the  only  question  to 
be  determined  Is,  was  the  extension  agree- 
ment, executed  at  the  request  of  McKee  and 
Bloom,  sufficient  to  prevent  the  running  of 
the  statute  of  limitations?  "If  the  time  pf 
payment  of  a  mortgage  be  extended,  the  right 
to  foreclose  Is,  of  course,  suspended  until  the 
expiration  of  the  extended  term."  2  Jones, 
Mortg.  S  1190.  The  statute  would  therefore 
not  begin  to  run  until  the  expiration  of  the 
extended  term.  But,  in  order  to  prevent  the 
statute  from  running,  the  agreement  must  be 
founded  on  a  good  consideration,  and  be  oth- 
erwise valid.  Jones,  Mortg.  supra.  By  the 
terms  of  the  extension  agreement,  McKee  and 
Bloom  were  to  "keep  the  loan  for  a  term  of 
five  years,  and  to  pay  Interest  upon  the  prin- 
cipal of  said  debt  according  to  the  tenor  and 
effect  of  certain  extension  coupon  notes."  In 
the  case  of  Holmes  v.  Boyd,  90  Ind.  332,  the 
court  held  that  "neither  the  payment  of  In- 
terest already  accrued,  nor  a  promise  to  pay 
such  Interest  as  may  thereafter  lawfully  ac- 
crue upon  a  note,  will  afford  a  sufficient  con- 
sideration for  an  agreement  to  extend  the 
time  of  payment  of  the  note."  There  Is  noth- 
ing in  the  record  to  show  what  rate  of  Inter- 
est was  to  be  paid  upon  the  note  during  the 
extended  term.  Reference  is  made  In  the-  ex- 
tension agreement  to  certain  extension  cou- 
pon notes,  but  these  notes  do  not  appear  in 
the  record.  We  concede  that,  if  McKee  and 
Bloom  bad  agreed  to  pay  a  higher  rate  of 
Interest  during  the  extended  term  than  that 
named  In  the  note,  the  amount  of  Interest  In 
excess  of  the  amount  named  In  the  note  would 
constitute  a  sufficient  consideration,  but  there 
Is  nothing  to  show  that  an  increased  rate 
was  agreed  upon.  Plaintiff  alleges  in  his  pe- 
tition that  by  its  terms  the  note  sued  upon 
was  to  bear  6  per  cent.  Interest,  payable  semi- 
annually until  maturity,  after  which  It  should 
bear  Interest  at  the  rate  of  12  per  cent  per 
annum.  Tbe  note  itself  does  not  state  the 
rate  of  interest,  but  reference  is  made  In  the 
note  to  certain  Interest  coupons  thereto  at- 
tached. These  coupons  do  not  appear  in  the 
record,  but  we  suppose  that  they  were  made 
for  the  amount  of  interest  that  would  be  due 
semiannually  at  6  per  cent.,  accepting  as  true 
the  allegation  of  tbe  petition  that  6  per  cent 
was  the  rate  agreed  upon.  Plaintiff  alleged 
that  coupon  No.  10,  the  last  of  the  coupons 
claimed  to  have  been  executed  under  the  ex- 
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tension  agreement,  had  not  been  paid.  Judg- 
ment was  asked  for  for  the  amount  of  the 
principal,  with  Interest  at  the  rate  of  12  per 
cent  fronl  date  of  maturity  to  date  of  Judg- 
ment, and  for  the  further  sum  of  $18  Interest 
from  January  1.  1896,  to  July  1,  1896,  being 
the  last  six  months  of  the  extended  term. 
The  interest  on  $600  for  six  months  at  6  per 
cent,  amounts  to  $18.  It  therefore  appears 
that  the  rate  of  Interest  for  the  extended 
term  was  6  per  cent,  the  same  rate  provided 
for  In  the  original  agreement.  Thus,  from 
plaintiff's  own  allegations,  It  appears  thatMc- 
Kee  and  Bloom  did  not  agree  to  pay  a  greater 
rate  of  Interest  than  was  provided  for  In  the 
original  agreement  There  Is  no  evidence  to 
show  that  they  assumed  any  new  obligation, 
made  advance  payments  of  Interest,  or  did 
any  other  acts  that  would  constitute  a  suffi- 
cient consideration  for  the  agreement  to  ex- 
tend the  tlme^  of  payment  McKee  and 
Bloom  were  bound  already  to  pay  the  note, 
with  a  rate  of  Interest  at  least  as  high  as  6 
per  cent,  and  this  promise  to  do  what  they 
were  already  bound  for  was  invalid  as  a  new 
promise.  Schuler  y.  Myton,  48  Kan.  282,  29 
Pac.  163.  One  of  the  leading  cases  cited  by 
counsel  for  defendants  In  error  Is  McLane  v. 
Allison,  60  Kan.  441,  56  Pac.  747;  but  as  this 
case  turned  upon  the  payment  of  Interest  by 
a  grantee  of  the  mortgagor  as  an  acknowledg- 
ment of  the  existence  of  a  mortgage  Hen,  and 
as  there  was  no  evidence  in  this  case  that 
any  interest  payments  were  made  after  the 
extension  agreement  was  executed,  the  case 
cited  is  not  applicable.  We  think  that  the 
extension  agreement  was  without  considera- 
tion, and,  this  being  true,  it  was  ineffectual  in 
preventing  the  running  of  the  statute  of  limi- 
tations. The  Judgment  of  the  district  court 
is  reversed. 


RIEGBL  et  al.  v.  FrEIJ)S. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment W.  D.    Dec.  12,  1900.) 
On  rehearing.    For  former  opinion,  see  59 
Pac.  1088. 

PER  CURIAM.  A  further  careful  consid- 
eration of  the  briefs  of  counsel,  and  a  re- 
reading of  the  record,  lead  us  to  adhere 
fully  to  the  views  expressed  in  the  original 
opinion  delivered  in  this  case.  See  Rlegel  v. 
Fields  (Kan.  App.)  59  Pac.  1088.  The  Judg- 
ment of  the  district  court  is  reversed,  and 
the  cause  remanded  for  a  new  triaL  Re- 
versed. 


(10  Kan.  App.  SM) 

VINCENT  V.  DONNBLL  et  al. 
(C!onrt  of  Appeals  of  Kansas,  Southern  Depart- 
ment W.  D.    Dec.  12.  1900.) 
JUSTICES  OF  THE  PEACE— JURISDICTION. 
A  justice  of  the  peace  has  jurisdiction  of 
an  action  brought  under  the  provisions  of  sec- 
tion 529  of  the  Civil  Code  by  the  surety  on  a 


matured  and  unpaid  note  against  the  principal 
to  compel  payment  of  the  obligation,  where 
the  amount  involved  is  less  than  $300. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Reno  county;  P. 
M.  Simpson,  Judge. 

Action  by  W.  H.  Donnell  and  G.  W.  Van 
Buren  against  I.  B.  Vincent  Judgment  for 
plaintiffs  on  appeal  from  a  Justice,  and  de- 
fendant brings  error.    Affirmed. 

H.  Whiteside,  for  plaintiff  In  error.  Mar- 
tin &  Roberts,  for  defendants  In  error. 

MILTON,  J.  On  December  24^  1886,  the 
plahitlff  In  error,  as  principal,  and  the  defend- 
ants In  error,  as  sureties,  executed  and  deliv- 
ered to  the  State  Bank  of  Haven,  a  Kan- 
sas banking  corporation,  their  promissory 
note  for  $200,  due  in  30  days  from  that  date; 
and  on  the  30th  day  of  the  following  month, 
the  note  being  due  and  unpaid,  the  sureties 
brought  a  suit  thereon  against  Vincent  be- 
fore a  Justice  of  the  peace  of  Reno  county, 
a  copy  of  the  note  being  filed  as  the  bill  of 
particulars.  The  plaintiffs  caused  garnish- 
ment process  to  be  Issued  and  served  on 
several  parties.  The  Justice  entered  Judg- 
ment In  favor  of  the  sureties  for  the  amount 
of  the  note  and  costs.  Vincent  carried  the 
case  to  the  district  court  where  the  plaintiffs 
filed  a  petition  which  purported  to  set  up 
two  causes  of  action.  The  defendant  attack- 
ed the  petition  by  motion,  and  as  a  result 
the  second  cause  of  action,  wherein  the 
plaintiffs  alleged  they  were  the  owners  of 
the  note,  was  stricken  out  and  the  first 
cause  of  action  amended.  The  first  cause 
of  aption,  as  amended,  set  forth  a  copy  of 
the  note,  alleged  Its  execution  and  delivery 
by  the  defendant  as  principal  and  the  plain- 
tiffs as  sureties;  that  at  the  maturity  of 
the  note  the  defendant  had  wholly  failed  and 
refused  to  pay  the  same  or  any  part  there- 
of; and  that  the  action  was  brought  for  the 
purpose  of  compelling  the  defendant  to  pay 
the  note  to  the  State  Bank  of  Haven,  the 
owner  and  holder  thereof.  Thereupon  the 
defendant  demurred  to  the  petition  for  fail- 
ure to  state  a  cause  of  action,  and  for  the 
reason  that  the  court  had  no  Jurisdiction. 
The  demurrer  was  overruled.  The  defend- 
ant then  filed  an  answer  in  which  the  ma- 
terial averment  Is,  substantially,  that  the 
court  bad  no  Jurisdiction  over  the  subject- 
matter  of  the  cause  of  action  for  the  rea- 
son that  such  cause  of  action  was  not  within 
the  Jurisdiction  of  the  Justice  of  the  peace. 
The  other  averments  of  the  answer  do  not 
require  special  mention.  On  the  trial  before 
the  court  the  following  admissions  were 
made  and  entered  of  record:  "Plaintiffs  ad- 
mit that  at  the  commencement  of  this  suit 
the  holder  and  owner  of  the  note  In  the 
suit,  the  Bank  of  Haven,  was  willing  to  ex- 
tend the  time  of  payment  on  said  note,  and 
the  Bank  of  Haven  was  not  pressing  the 
makers  or  sureties  for  payment.  Defendant 
admits  that  the  plaintiffs  were  sureties  on 
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the  said  note  for  the  defendant"  The  court 
rendered  judgment  In  favor  of  the  plain- 
tiffs, the  Journal  entry  thereof  reciting:  "It  is 
therefore  considered,  ordered,  and  adjudged 
and  decreed  by  the  court  that  the  plaintiffs, 
W.  H.  Donnell  and  G.  W.  Van  Bnren,  Sr., 
do  have  and  recover  of  and  from  the  said 
defendant,  I.  B.  Vincent,  the  Bum  of  two 
hundred  twenty-three  and.  •"/loo  dollars 
(?223.G0),  and  that  the  said  sum  bear  Interest 
at  the  rate  of  ten  per  cent  per  annum  from 
date  thereof;  to  which  ruling  of  the  court 
the  defendant  I.  B.  Vincent  duly  excepted. 
It  Is  further  ordered  and  decreed  by  the 
court  that  execution  issue  upon  said  Judg- 
ment in  favor  of  the  plaintiff  as  against  the 
defendant  I.  B.  Vincent  but  the  plaintiffs, 
<:.  W.  Van  Buren  and  W.  H.  Donnell,  shall 
not  be  entitled  to  receive  any  moneys  col- 
lected upon  said  execution  until  the  original 
promissory  note,  a  copy  of  which  Is  set 
forth  in  the  plaintiffs*  petition,  is  duly  filed 
for  cancellation  with  the  clerk  of  this  court" 
The  only  question  requiring  decision  is, 
whether  a  Justice  of  the  peace  has  Jurisdic- 
tion of  an  action  brought  by  the  surety  on  a 
note  which  has  matured  and  is  unpaid 
against  the  principal  to  compel  payment  of 
the  obligation.  Section  529  of  the  CSvil  Code 
reads:  "A  surety  may  maintain  an  action 
against  bis  principal  to  compel  him  to  dis- 
«-harge  the  debt  or  liability  for  which  the 
surety  Is  bound,  after  the  same  has  become 
due."  Section  2  of  the  act  regulating  the 
Jurisdiction  and  procedure  before  Justices  of 
the  peace  reads:  "Under  the  limitations  and 
restrictions  herein  provided.  Justices  of  the 
peace  shall  have  original  Jurisdiction  of  civil 
actions  for  the  recovery  of  money  only,  and 
to  try  and  determine  the  same  where  the 
amount  claimed  does  not  exceed  three  hun- 
dred dollars."  Section  185  of  the  same  act 
reads:  "The  provisions  of  an  act  entitled 
'An  act  to  establish  a  Code  of  Civil  Pro- 
cedure,' which  are  in  their  nature,  applica- 
ble to  the  Jurisdiction  and  proceedings  be- 
fore Justices,  and  in  respect  to  which  no 
special  provision  is  made  by  statute,  are  ap- 
plicable to  proceedings  before  Justices  of 
the  peace."  Counsel  state  their  inability  to 
aid  the  court  by  the  citation  of  authorities 
bearing  on  the  question  before  us.  Under 
section  529,  supra,  a  right  of  action  in  fa- 
vor of  the  sureties  arose  when  the  principal 
failed  to  pay  the  note  at  its  maturity.  There 
is  another  statute  which  authorizes  an  ac- 
tion by  the  surety  against  the  principal  be- 
fore the  obligation  matures.  It  is  not  neces- 
sary in  either  case  that  the  surety  should 
first  pay  the  note,  nor  does  it  appear  to 
be  necessary  that  the  owner  of  the  note 
should  be  made  a  party  to  the  action.  The 
law  In  such  cases  favors  sureties.  Neither 
the  procedure  by  which  the  surety  is  to  ob- 
tain the  relief  to  which  he  is  entitled  nor 
the  form  of  Judgment  to  be  entered  in  his 
favor  Is  stated  in  the  statute.  The  Judg- 
ment entered  In  chis  action  granted  the  re- 


lief to  which  the  sureties  were  entitled,  and 
at  the  same  time  protected  both  the  holder 
of  the  note  and  the  principal  maker  thereof. 
It  Is  a  Judgment  "for  the  recovery  of  mon- 
ey only"  in  favor  of  the  sureties.  It  involves 
notliing  in  its  nature  different  from  an  or- 
dinary money  Judgment  except  the  provision 
made  for  the  protection  of  the  principal  debt- 
or and  the  holder  of  the  note.  It  is  our  con- 
clusion that  a  Justice  of  the  peace  has  Juris- 
diction to  try  such  an  action  and  to  render 
such  a  Judgment  where  the  amount  Involved 
is  less  than  $300.  The  Judgment  of  the 
district  court  is  afllrmed. 


(10  Kan.  App.  E47) 
TOWNSEND  T.  JOHNSON  et  ux. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment W.  D.    Dec  12,  1900.) 

APPBAI,— REVIEW— VACATIUQ    FORECLOSVRB 
SALB. 

1.  The  trial  court  is  invested  with  consider- 
able discretion  in  afiSrming  or  vacating  a  sale, 
and  unless  that  discretion  has  been  abused  the 
appellate  coart  will  not  disturb  the  ruling  made. 
Fowler  v.  Kruta,  38  Pac.  808,  54  Kan.  823. 

2.  Thb  trial  court  set  aside  a  sale  of  property 
under  a  decree  of  foreclosure,  and  ordered  a  re- 
sale, for  the  reason  that  the  order  of  sale  did 
not  recite  a  payment  upon  the  judgment  of 
S500,  admitted  by  plaintiff  to  have  been  made 
by  the  Judgment  debtor  prior  to  the  issuance  of 
the  order.  Held  not  to  be  an  abuse  of  discre- 
tion. 

(Syllabus  by  the  Court.) 

Error  from  district  court  Reno  county. 

Action  by  James  P.  Xownsend  against 
James  H.  Johnson  and  wife.  Judgment  for 
plaintiff.  From  an  order  setting  aside. the 
sale  on  execution,  he  brings  error.    Affirmed. 

John  W.  Roberts  and  Beardsley  &  Greg- 
ory, for  plaintiff  In  error.  Prlgg  &  Williams, 
for  defendants  In  error. 

SCHOONOVBR,  J.  Plaintiff  in  error,' 
Townsend,  brought  an  action  in  the  district 
court  of  Reno  county  to  foreclose  a  mort- 
gage.  Judgment  was  rendered  In  his  favor 
for  $921.41  and  costs  of  suit,  and  It  was  also 
decreed  that  after  six  months  the  lands  de- 
scribed in  the  mortgage  should  be  sold  to 
satisfy  such  judgment  At  the  expiration  of 
six  months  an  order  of  sale  was  issued.  The 
order  recited  the  full  Judgment  of  $921.41,  and 
under  it  the  land  was  sold  to  Townsend  for 
$600.  A  short  time  afterwards  defendants 
in  error  (defendants  below)  filed  a  motion 
to  set  aside  the  sale  for  the  reason  that  the 
order  of  sale  recited  the  full  judgment  for 
$921.41,  when  in  fact  there  was  only  due  up- 
on the  Judgment  the  sum  of  $421.41.  Other 
grounds  were  set-out  in  the  motion,  but  It 
will  be  unnecessary  to  notice  them  further. 
The  court  sustained  the  motion  and  ordered 
a  resale  of  the  land,  and  it  is  of  this  ruling 
that  the  plaintiff  in  error  complains. 

From  the  Journal  entry  of  the  court's  or- 
der it  appears  that  "it  was  admitted,  and  the 
court  found,  that  on  December  2,  1896,  and 
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prior  to  the  Issuance  of  tbe  order  of  sale,  tUere 
was  paid  aud  credited  on  the  judgment  In 
the  case  the  sum  of  $500;  said  sum  being 
paid  by  the  defendant  James  H.  Johnson." 
It  Is  urged  by  counsel  for  plaintiff  in  error: 
First,  that  the  order  of  sale  was  Issued  In 
strict  accordance  with  the  proylslons  of  the 
statutes;  and,  second,  that  there  is  no  show- 
ing in  the  record  that  the  credit  of  $500  was 
a  matter  of  record  in  the  clerk's  office,  and 
that  therefore  the  clerk,,  whose  duty  It  was 
to  Issue  the  order  of  sale,  could  do  nothing 
but  issue  It  as  he  did. 

The  inference  to  be  drawn  from  the  plain- 
tiff's first  proposition  Is  that,  to  conform  to 
the  provisions  of  the  statute,  the  order  of 
sale  must  have  been  for  $921.41,  the  amount 
for  which  judgment  was  rendered.  We  can- 
not, however,  concede  such  to  be  the  case. 
The  gist— the  vital  part— of  the  judgment  Is 
that  the  prevailing  party  recover.  This  re- 
mains alive  until  the  judgment  is  fully  dis- 
charged. The  amount  for  which  judgment  Is 
rendered  is  incidental.  When  a  portion  of 
the  amount  for  which  judgment  Is  rendered 
is  paid,  the  judgment  still  lives,  but  under  it 
the  balance  only  can  be  collected.  "Under 
this  view  of  the  case,  we  think  that  the  order 
of  sale  could  issue  for  the  balance  due,  and 
be  in  conformity  with  the  provisions  of  the 
statute. 

As  to  the  second  proposition,  we  will  mere- 
ly remark  that  in  an  equitable  proceeding  It 
can  have  but  little  force.  Plaintiff  should 
have  seen  that  the  amount  paid  was  credited 
upon  the  records  of  the  court  before  the  or- 
der was  Issued,  and  If  he  failed  so  to  do  It 
would  be  inequitable  to  permit  him  to  bene- 
fit by  his  own  neglect  In  any  way. 

The  trial  court  Is  Invested  with  considera- 
ble discretion  In  affirming  or  vacating  a  sale, 
and  unless  that  discretion  has  been  unwise- 
ly exercised  and  abused  the  appellate  court 
will  not  disturb  the  ruling  made.  Fowler  v. 
Krutz,  54  Kan.  623,  38  Pac.  808.  See,  also,  9 
Am.  &  Eng.  Enc.  Law,  257, 258;  Wiltsle, 
Mortg.  Forec.  U  529,  .534.  566;  Nugient  v. 
Nugent  (Mich.)  20  N.  W.  584.  We  cannot 
say  that  the  trial  court  abused  its  discretion 
by  setting  aside  the  sale  and  ordering  a  re- 
sale of  the  property.  Indeed,  we  think  that 
justice  and  equity  were  promoted  by  such  a 
course.  The  judgment  of  the  district  court 
is  affirmed. 


ao  Kan.  App.  546) 

JONES  V.  HUMPHREY'S  ESTATE  et  al. 

(Court  of  Appeals  of  Kansas,  Southt-rn  Depart- 
ment, W.  D.    Dec.  12,  19C0J 

APPEAL— RECORD— CI^IM3   AGAINST 
DECEDENT. 

1.  Error  cnnnot  be  predicated  upon  a  ruling 
excluding  testimony,  where  the  testimony  desir- 
ed is  not  shown  in  the  record,  nor  any  state- 
ment made  as  to  what  the  full  testimony  would 
be. 

2.  Where  a  son  maintained  his  axed  mother 
Jn  his  own  home,  as  a  member  of  bis  family, 


the  law  will  not  imply  a  promise  on  her  part 
to  pay  for  her  maintenance. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Lyon  county;  W. 
A.  Randolph,  Judge. 

Action  by  John  O.  Jones  against  the  estate 
of  Jeannette  Humphrey  and  Dennis  Madden. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

L.  B.  &  J.  M.  Kellogg,  for  plaintiff  in  er- 
ror. Madden  Brothers,  for  defendants  In 
error. 

MILTON,  J.  The  plaintiff  In  error  was 
duly  appointed  general  administrator  of  the 
estate  of  his  mother,  Jeannette  Humphreys, 
deceased,  and  afterwards  filed  In  the  probate 
court  of  Lyon  county  a  claim  against  the  said 
estate  for  the  care  and  board  of  the  deceased 
during  the  two  years  preceding  her  death, 
and  also  a  claim  for  caring  for  her  proper- 
ty, consisting  of  three  dwelling  houses  In  the 
city  of  Emporia,  during  her  lifetime.  The 
defendant  Dennis  Madden  was  appointed  spe- 
cial administrator,  and  a  bearing  had  In  the 
probate  court.  The  claim  was  rejected,  and 
the  plaintiff  appealed  to  the  district  court. 
It  appears  that  the  plaintiff,  believing  his 
mother's  bodily  and  mental  powers  so  much 
Impaired  that  It  was  no  longer  safe  for  her 
to  live  alone,  had  her  removed  to  his  home 
and  she  was  maintained  and  cared  for  there 
the  last  two  years  of  her  life.  Her  mental 
faculties  were  In  a  falling  condition,  and  she 
would  often  wander  away.  Caring  for  her 
properly  required  constant  vigilance  and  at- 
tention on  the  part  of  the  plaintiff  and  his 
family.  On  the  trial  he  produced  a  witness, 
who  stated  that  she  once  had  a  conversation 
with  the  deceased,  in  which  the  latter  told 
what  disposition  she  expected  to  make  of 
her  property,  and  the  witness  was  then  ask- 
ed if  in  this  conversation  the  deceased  stated 
she  was  going  to  will  her  property  to  the 
plaintiff  to  repay  him  for  his  services  to  her, 
and  that  It  had  been  so  agreed  between  them 
at  the  time  she  came  to  live  with  him.  An 
objection  to  the  question  for  incompetency 
was  sustained.  The  plaintiff  did  not  state 
what  the  witness  would  actually  testify.  The 
verdict  and  judgment  were  In  favor  of  the 
defendants. 

The  exclusion  of  the  testimony  just  refer- 
red to  Is  complained  of  by  the  plaintiff  in 
error.  We  think  the  court  did  not  err.  In 
the  case  of  State  v.  Barker,  43  ECan.  262,  23 
Pac.  575,  one  paragraph  of  the  syllabus 
reads:  "Error  cannot  be  predicated  upon  a 
ruling  excluding  testimony,  where  the  testi- 
mony desired  Is  not  shown  In  the  record,  nor 
any  statement  made  as  to  what  the  full  tes- 
timony would  be."  The  court  Instructed  the 
jury  that,  if  they  should  find  there  was  no 
express  contract  between  the  plaintiff  and 
his  mother  to  pay  for  the  services  to  be  ren- 
dered by  the  plaintiff  and  his  family  to  her, 
then  he  could  not  recover  for  such  services 
upon  an  implied  contract    The  Instruction 
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was  warranted  by  the  facts,  and  correctly 
stated  the  law.  In  -the  case  of  Shane  v. 
Smith,  37  Kan.  55,  58,  14  Pac.  477,  479,  It 
was  said:  "We  believe  that,  where  a  rela- 
tive is  taken  into  the  family  and  treated  as 
a  member  thereof,  there  is  a  strong  presumi)- 
Tlon  created  that  no  payment  or  compensa- 
tion was  intended  to  be  made  for  services 
by  one  io  the  other,  beyond  that  received 
during  the  time  they  were  rendered."  See, 
also,  Wright  v.  Senn's  Estate,  85  Mich.  191, 
48  N.  W.  545.  The  Instructions  asked  for 
by  the  plaintifT,  and  refused,  were  contrary 
to  the  doctrine  Just  stated. 

It  Is  claimed  by  counsel  for  defendant  in 
error  that  the  proceedings  in  error  should  be 
dismissed  for  the  reason  uiat  the  controversy 
herein  has  been  tried  and  determined  in  an- 
other action  since  the  petition  in  error  was 
filed.  We  have  examined  this  claim,  and 
have  concluded  that  it  is  not  fully  sustained 
by  the  transcript  of  the  record  of  the  other 
case.  Discovering  no  error  requiring  a  re- 
versal of  the  Judgment,  It  will  be  affirmed. 


(130  Cal.  COT) 

PEOPLE  ex  rel.  THISBY  v.  BEOLAMATION 

DIST.  NO.  556.    (Sac.  606.) 

(Supreme  CJourt  of  California.     Dec.  7,  1900.) 

RECLAMATION  DISTRICT  —  PRIOR  ORGANIZA- 
TION—DISSOLUTION— DB  FACTO  BXISTENCB 
—COLLATERAL  ATTACK— APPBAI^-JORISDIC- 
TIONAL  DEFECT. 

1.  Swamp-land  district  No.  8  was  set  apart 
by  the  state  board  of  swamp-land  commission- 
ers in  1861.  Thereafter  Act  April  2,  1866 
(St.  1865-60,  p.  799),  was  passed,  providing  that 
svramp  lands  should  be  turned  over  to  the  re- 
spective counties  for  reclamation  purposes,  and 
that  the  county  supervisors  should  assume  the 
duties  of  the  swamp-land  comn)isgioners.  Act 
March  28,  18CS  (St.  1867-68,  p.  507),  substitut- 
vd  new  methods  of  reclamation;  and  section 
32  prescribed  that,  after  any  swamp-land  dis- 
trict then  formed  had  organized  under  the  act, 
the  county  supervisors  should  turn  over  all  mat- 
ter relating  to  the  district,  provided  that  until 
such  organization  said  districts  now  formed 
xhonid  proceed  under  the  laws  then  in  force. 
Section  71  repealed  the  act  of  1866  and  other 
acts.  District  No.  8  took  no  steps  to  reor- 
Ksnize.  Thereafter  the  reclamation  district, 
defendant  herein,  was  formed  under  Pol.  C!ode, 
i  344(>,  and  included  a  portion  of  district  No.  8. 
Held,  in  quo  warranto  proceedings  to  test 
validity  of  defendant's  organization  alleged  to 
be  void  on  the  ground  that  district  No.  8  still 
existed  by  virtue  of  section  32  of  the  act  of 
1868,  that  the  proviso  in  the  latter  section  did 
not  apply  to  districts  taking  no  stesps  to  reor- 
ganize, and  hence  district  No.  8  had  no  exist- 
ence thereunder,  and  did  not  prevent  defend- 
ant's organization. 

2.  The  objection  that  the  board  of  supervisors 
had  no  jurisdiction  to  grant  a  petition  to  form 
a  reclamation  district,  because  the  description 
of  the  land  therein  was  insufficient  under  Pol. 
Code,  i  3446,  could  be  first  taken  on  appeal;  it 
not  appearing  that  the  defect  could  have  been 
cured  by  evidence  in  the  lower  court. 

3.  Plaintiff  instituted  quo  warranto  proceed- 
ings against  a  reclamation  district,  claiming 
that  It  included  land  within  an  earlier  district, 
hot  failed  to  show  that  the  latter  had  a  de  jure 
existence.  Plaintiff  then  relied  on  a  de  facto  or- 
ganization. UeM  that  defendant  was  not  pre- 
cluded from  controverting  the  de  facto  organ- 


ization  by  the  rule  prohibiting  collateral   at- 
tacks. 

4.  An  insufficient  petition  for  the  formation 
of  a  reclamation  district  was  approved  by  the 
board  of  supervisors.  No  business  was  trans- 
acted by  the  district  for  15  years.  Thereafter 
the  snpervisoTs  were  requested  to  call  an  elec- 
tion for  trustees,  and  trustees  were  chosen. 
They  employed  an  engineer  to  make  plans,  and 
his  report  was  approved.  The  supervisors  later 
appointed  persons  to  assess  the  land.  No  fur- 
ther business  was  transacted.  The  trustees 
joined  with  other  persons,  and  formed  the  de- 
fendant district,  embracing  the  same  lands,  and 
commenced  reclamation.  Held,  on  quo  war- 
ranto proceedings  setting  up  the  prior  district 
as  a  bar  to  defendant's  organization,  that  a 
finding  against  the  former's  de  facto  existence 
was  supported  by  the  evidence. 

In  bank.  Appeal  from  superior  court,  Sac- 
ramento county;  Matt.  P.  Johnson,  Judge. 

Quo  warranto  by  the  people,  on  the  com- 
plaint of  Rebecca  Thlsby,  against  reclama- 
tion district  No.  556.  From  a  Judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

W.  P.  Fitzgerald,  Ex  Atty.  Gen.,  Johnson 
&.  Johnson,  and  Grove  L.  Johnson  (Devlin  & 
Devlin,  of  counsel),  for  appellant.  A.  L. 
Shlnn,  W.  A.  Gett,  and  CaUln,  Shlnn  &  Cat- 
lin,  for  respondent. 

PER  CURIAM.  Quo  warranto.  The  com- 
plaint alleges  that  defendant  is  illegally 
claiming  to  be  and  acting  as  a  reclamation 
district,  and  that  the  organization  of  defend- 
ant was  unlawful,  and  that  it  never  became 
a  reclamation  district.  A  general  demurrer 
was  overruled,  and  defendant  answered,  al- 
leging the  regular  formation  of  defendant  as 
a  reclamation  district  on  the  8th  day  of  Sep- 
tember, 1893,  under  the  provisions  of  the 
Political  Code.  Defendant  had  Judgment  that 
It  "was  a  public  corporation,  to  wit,  a  rec- 
lamation district,  legally  organized  and  exist- 
ing under  the  laws  of  the  state  of  California, 
and  legally  entitled  to  exercise  corporate  func- 
tions and  powers."  A  motion  for  a  new  trial 
was  denied,  and  plaintiff  appeals  from  the  or- 
der and  from  the  Judgment. 

The  court  found  that  defendant  was  organ- 
ized under  section  3446  of  the  Political  Code. 
Appellant  does  not  dispute  that  on  the  face 
of  the  proceedings  defendant  was  regularly 
organized.  It  is  claimed  by  plaintiff  that  on 
July  13,  1861,  the  state  board  of  swamp-land 
commissioners,  pursuant  to  law,  formed  the 
entire  body  of  land  known  as  "Andnis  Is- 
land," In  Sacramento  county,  comprising  about 
7,624  acres.  Into  a  swamp-land  district,  desig- 
nated as  "Swamp-Land  District  No.  8,"  a  por- 
tion of  which  was  included  within  the  bound- 
aries of  defendant  district;  that  under  the 
act  of  March  28,  1868  (St  1867-68,  p.  507), 
known  as  the  "Green  Act"  the  board  of  su- 
pervisors of  said  county,  on  April  7,  1869,  or- 
ganized reclamation  district  No.  75  out  of  part 
of  the  land  Included  in  district  No.  8;  that 
said  board,  on  December  9,  1874,  organized 
another  reclamation  district  from  the  lands 
in  said  Andrus  Island,  including  part  of  the 
land  in  district  No.  75,  and  known  as  "Rec- 
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lamatlon  District  No.  213";  tbat  each  of  these 
districts  includes  lands  embraced  within  the 
boundaries  of  defendant  district;  that  if  any 
one  of  them  lias  a  legal  existence  the  defend- 
ant district  cannot  stand,  since  It  was  not  or- 
ganized under  section  3481  of  the  Political 
Code  relating  to  the  formation  of  a  district 
from  lands  already  embraced  within  the 
boundaries  of  an  organized  district,  but  was 
formed  under  section  3446  of  said  Code,  upon 
the  assumption  that  no  organized  district 
stood  In  its  way.  The  court  found  that 
neither  district  No.  8,  nor  district  No.  75,  nor 
district  No.  213,  has  now,  or  ever  baa  had, 
any  legal  existence  as  a  swamp-land  or  rec- 
lamation district. 

1.  Appellant  Interposes  the  organization  of 
swamp-land  district  No.  8  as  an  insuperable 
barrier  to  the  valid  organization  of  defend- 
ant district  District  No.  8  was  set  apart  as 
a  swamp-land  district  under  the  act  of  1861, 
supra.  The  scope,  purpose,  and  effect  of  this 
act  were  concisely,  yet  comprehensively,  set 
forth  In  People  v.  Reclamation  Dlst.  No.  551, 
117  CaL  114,  48  Pac.  1010,  which  was  a  case 
similar  to  the  one  now  presented.  Ail  the 
points  made  In  support  of  district  No.  8  in  ttiis 
case  were  made  In  the  case  cited,  except  that 
It  is  now  claimed  that  section  32  of  the  act 
of  March  28,  1868,  was  overlooked,  and  that 
the  effect  of  this  section  was  to  leave  district 
No.  8  in  the  control  of  the  board  of  supervis- 
ors under  the  act  of  April  2,  1866.  St. 
18<55-66,  p.  799.  The  act  of  1868  substituted 
a  new  scheme  for  the  reclamation  and  sale  of 
swamp  and  overflowed  lands  to  take  the  place 
of  the  various  schemes  developed  In  preceding 
statutes.  At  the  close  of  section  32  Is  found 
the  following  provision:  "♦  •  •  After 
any  district  now  formed  shall  organize  under 
the  provisions  of  this  act,  the  supervisors  of 
the  county  shall  turn  over  to  the  trustees  all 
the  books  and  papers  In  their  possession  re- 
lating solely  to  that  district:  provided,  that 
until  such  organization  said  districts  now 
formed  shall  proceed  under  the  laws  now  tn 
force."  Appellant  calls  attention  to  the  plain 
language  in  this  proviso,  and  claims  that  to 
give  It  effect,  as  must  be  done,  there  Is  no 
escape  from  his  position,  and  therefore  dis- 
trict No.  8  is  still  operating  under  the  act  of 
1866.  Section  71  of  the  act  of  1868  expressly 
repeals  the  act  of  1806,  together  with  a  num- 
ber of  other  acts  on  the  same  subject,  and 
we  have  no  doubt  that  the  later  act  was  In- 
tended to  take  the  place  of  the  act  of  1860, 
and  not  to  leave  the  latter  act  In  force  as  to 
all  districts  tlieretofore  organized.  It  certain- 
ly was  not  Intended  tbat  the  two  acts  were 
to  remain  In  force,  else  the  act  of  1866  would 
not  have  been  In  terms  repealed,  and  some 
more  explicit  provision  would  have  been 
placed  in  the  act  showlug  such  Intention. 
The  later  act  contemplated  a  reorganization 
of  the  districts  previously  formed,  but  It  very 
properly  provided  that  such  districts  as  In- 
tended to  continue  in  existence  should,  during 
the  period  of  transition,  proceed  under  the 


laws  theretofore  In  force.  The  proviso  ap- 
plied to  reorganized  districts,  but  did  not,  and 
was  not,  in  our  opinion.  Intended  to,  apply  to 
a  district,  like  No.  8,  that  took  no  steps  to  re- 
organize, and,  so  far  as  the  rec<Hrd  shows, 
transacted  no  business  after  May  6,  1809. 
At  this  last  meeting  the  board  of  supervisors 
passed  a  resolution  annulling  all  contracts  for 
works  of  reclamation  in  the  district,,  and  di- 
rected the  clerk  to  notify  the  controller  of  the 
state  tbat  all  contractors  have  been  fully  paid 
for  work  contracted  prior  to  March  28,  1868 
(the  date  of  the  passage  of  the  act  of  1868), 
and  requesting  him  to  transfer  to  the  super- 
visors of  Sacramento  county  all  boolcs  and  pa- 
pers in  his  possession  relating  to  said  district, 
and  to  draw  his  warrants  for  the  cash  bal- 
ance?, if  any,  standing  to  the  credit  of  said 
district  This  action  was  apparently  in  com- 
pliance with  sectloh  47  of  the  act  of  1868. 
and  is  consistent  with  an  Intention  to  reor- 
ganize under  the  act,  and  we  find  nothing 
in  any  of  the  minutes  offered  In  evidence  to 
show  that  the  district  attempted  or  desired 
to  continue  its  existence  under  the  repealed 
act  of  1866  or  any  other  act.  Respondent 
presents  sundry  requirements  of  the  act  of 
1801  with  which  the  district  failed  to  comply, 
and  which  it  Is  claimed  were  essential  to  the 
forming  of  a  district,  but  we  do  not  deem  It 
necessary  to  go  over  this  ground.  We  are 
satisfied  tbat  the  court  correctly  held.  In  Peo- 
ple V.  Reclamation  Dlst  No.  551,  tbat  dis- 
trlcta  formed  under  the  act  of  1861  went  out 
of  existence  when  by  the  later  acts  the  legis- 
lature changed  Its  policy  for  their  government 
and  control;  and,  as  appellant  claims  to  be  a 
district  under  the  act  of  1861,  we  must  hold 
that  It  no  longer  exists. 

2.  Appellant  makes  a  feeble  claim  that 
district  No.  75  was  legal,  and  stood  in  the 
way  of  forming  the  defendant  district  All 
that  is  said  In  support  of  the  claim  is  that 
the  petition  was  in  due  form,  properly  pub- 
lished, and  duly  approved  by  the  board  of 
supervisors.  It  does  not  appear  tliat  It  ever 
after  assumed  to  act  or  that  any  business 
was  transacted  in  Its  name.  The  court;  how- 
ever, found  tbat  none  of  the  lands  included 
within  the  boundaries  of  this  district  fell 
within  the  boundaries  of  defendant  district, 
and  this  finding  is  not  attacked.  There  Is, 
then,  no  conflict  here. 

3.  But  appellant  contends.  If  there  be 
doubt  as  to  the  existence  of  district  No.  75, 
because  formed  under  the  act  of  1868,  there 
can  be  no  doubt  that  district  No.  213  was 
legally  organized  under  the  Political  Code  as 
It  stood  when  It  was  organized  December 
9,  1874.  Section  3440  of  tliat  Code  required 
the  petition,  among  other  things,  to  set  forth 
"a  description  of  the  lands  by  legal  sub- 
divisions or  other  boundaries."  The  petition 
described  the  various  bodies  of  land  as  "tract 
all  of  swamp  land  survey  Nos.  329  and  330," 
and  similarly  as  to  all  the  tracts  of  the  sev- 
eral petitioners.  The  same  method  of  de- 
scription was  held  Jurisdictional  and  Insuf- 
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ficient  In  Ralston  v.  Board,  51  Cal.  582,  and 
also  In  Ferran  v.  Board,  Id.  307.  Balston 
V.  Board  has  never  been  overruled  or  ques- 
tioned, BO  far  as  we  are  advised,  and  we 
see  no  reason  wby  it  should  be.  Appellant 
does  not  dispute  the  correctness  of  these  de- 
cisions, but  meets  them  by  claiming  (1)  that 
the  decision  of  the  board  of  supervisors  on 
the  question  is  final;  (2)  that  their  decision 
cannot  be  collaterally  attacked;  (3)  that  a 
corporation  cannot  be  attacked  collaterally; 
and  (4)  that  at  the  trial  defendant  did  not 
make  the  objection,  and  it  is  tpo  late  to  raise 
the  question  now.  Defendant  did  not  at  the 
trial  make  the  specific  objection  that  the 
land  was  not  described  in  the  petition.  The 
objection  upon  the  offer  of  the  petition  was 
that  it  was  irrelevant,  immaterial,  and  in- 
competent, and  some  specific  objections  were 
stated,  but  none  directly  reaching  the  point 
in  question.  Appellant  cites  numerous  cases 
to  show  that  an  objection  cannot  be  first 
raised  In  the  supreme  court,  especially  one 
which  could  have  been  cured  in  the  lower 
court,  and  two  cases  are  cited,  to  wit,  How- 
ard V.  Harman,  5  Cal.  78,  and  Shay  v.  Su- 
perior Court,  57  Oal.  541,  to  the  point  "that 
an  objection  as  to  Jurisdiction  must  be  raised 
first  in  the  court  below."  In  the  first  of 
these  cases  the  objection  was  that  no  ap- 
peal bond  had  been  filed  in  the  Justice's 
court  when  the  appeal  was  taken  to  the 
county  court.  The  objection  was  not  made 
in  the  court  below,  and  it  was  held  too  late 
to  make  it  here,  because  if  It  had  been  made 
in  the  county  court,  it  would  have  been  its 
duty  to  hear  the  excuse  for  the  failure,  and 
if  sufficient  to  allow  the  bond  then  to  be 
filed.  In  the  other  case  there  were  some 
defects  In  the  proceedings  to  appeal  the 
case  from  the  Justice's  court  to  the  superior 
court  as  to  which  no  objection  was  raised 
until  the  case  came  here,  where  it  was  urged 
that  the  superior  court  had  no  Jurisdiction 
to  try  the  case.  It  was  held  that,  as  no 
objection  was  made  to  the  regularity  of  the 
proceedings  In  the  court  below,  it  was  too 
late  to  take  advantage  of  the  insufficiency  of 
the  notice  of  appeal  or  of  the  undertaking. 
The  many  cases  cited  by  appellant  relate 
to  questions  of  incompetent  evidence,  admit- 
ted without  objection,  to  the  regularity  of 
proceedings,  or  to  objections  which,  if  pre- 
sented in  time,  might  have  been  obviated. 
In  the  case  now  here  there  Is  no  dispute 
but  that  the  petition  as  shown  in  the  record 
is  the  petition  as  presented  to  the  board  of 
supervisors.  It  is  not  suggested  that  any 
«vidence  would  have  cured  the  defect  in  the 
description,  or  that  it  could  have  been  cured. 
The  objection  here  goes  to  the  Jurisdiction 
of  the  board  to  act  upon  the  petition.  It 
does  not  depend  upon  their  adjudicating  cer- 
tain facts  upon  the  existence  of  which  their 
Jurisdiction  depended.  Their  Jurisdiction  de- 
pended upon  the  presentation  of  a  petition 
netting  forth  the  Jurisdictional  facts,  failing 
in  which  the  petition  conferred  no  Juris- 


diction, and  the  objection  could  have  been 
taken  at  any  stage  of  the  proceedings,  and 
can  be  taken  for  the  first  time  here.  In  re 
Grove  Street,  61  Cal.  438. 

Appellant  contends,  conceding  that  the 
steps  taken  were  not  legally  sufficient  to 
form  district  213,  that  it  was  a  de  facto  cor- 
poration, and.  cannot  be  attacked  collaterally 
nor  otherwise,  except  In  a  suit  by  the  state; 
citlngDead  V.Davis,  51  Cal.  406,  and  People  v. 
La  Bue,  67  Oal.  526,  8  Pac.  84,  and  some  other 
cases.  In  the  present  instance  it  does  not  ap- 
pear to  be  necessary  to  consider  whether 
and  to  what  extent  defendant  Is  attacking 
district  No.  213  collaterally.  Defendant  an- 
swered the  challenge  of  the  state  by  showing 
a  charter  grounded  upon  strict  compliance 
with  the  law.  The  form  and  regularity  of 
the  proceedings  by  which  It  was  called  into 
existence  are  not  questioned.  But  plaintiff 
Interposes  what  it  claims  is  a  legally  organiz- 
ed district,  which  embraces  all  of  the  land 
Included  In  defendant  district,  and  therefore 
it  is  claimed  that  defendant  was  not  legally 
formed.  Plaintiff,  as  we  have  seen,  failed 
to  show  compliance  with  the  law,  and  proof 
of  its  de  Jure  existence  failed.  Plaintiff  then 
relied  on  a  de  facto  organization,  and  cer- 
tain evidence  was  submitted  in  support 
thereof.  Its  de  facto  existence  became  an 
issuable  fact,  as  much  as  did  the  fact  of 
Its  de  Jure  existence.  The  rule  invoked  by 
plaintiff  does  not  preclude  defendant  from 
controverting  the  de  facto  existence  of  the 
district  asserting  It.  Oroville  &  V.  R.  Co. 
V.  Supervisors  of  Plumas  Co.,  37- Cal.  354; 
Martin  v.  Deetz,  102  Cal.  55,  36  Pac.  368. 
What  are  the  facts?  An  insufficient  petition 
was  filed  December  9,  1874,  with  the  board 
of  supervisors,  and  was  on  that  day  approv- 
ed. Nothing  further  was  done  until  July  8, 
1890,  when  one  of  the  original  petitioners 
filed  a  petition  asking  an  order  of  the  board 
to  call  an  election  for  tmstees,  which  was 
done  by  the  board;  it  appearing  that  by- 
laws had  been  previously  adopted,  although 
at  what  date  does  not  appear.  On  October 
8,  1890,  the  result  of  the  election  was  re- 
ported to  the  supervisors,  showing  the  elec- 
tion of  Sol.  Runyon,  6.  A.  Knott,  and  P. 
Crew  as  the  trustees  chosen.  On  February 
6,  1891,  the  trustees  reported  to  the  board 
of  supervisors  that  they  had  "employed  an 
engineer  to  survey,  plan,  locate,  and  estimate 
the  cost  of  the  works  necessary  for  such 
reclamation,"  etc.;  that  he  had  made  a  re- 
port in  writing  which  they  had  approved 
January  14,  1891,  and  inclosed  with  their 
report  to  the  board  a  copy  of  the  engineer's 
report.  The  trustees  requested  the  board 
of  supervisors  to  appoint  three  disinterested 
persons  to 'view  and  assess  upon  the  lands 
a  charge  proportionate  to  the  whole  expense 
of  $40,000  (the  estimated  cost  of  the  work), 
etc.,  and  on  February  6,  1891,  the  board  ap- 
pointed three  persons  as  prayed  for  by  the 
trustees.  No  further  action  has  been  taken 
by  the  district    On  August  7, 1893,  2%  years 
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After  the  last  action  of  district  213,  petition 
for  the  organization  of  defendant  was  tiled, 
and  was  signed  by  Runyon,  Knott,  and  Crew, 
who  were  tnistces  of  district  213,  and  by 
the  owners  of  more  than  half  of  the  land 
lnclude<l  in  district  213,  and  defendant  dis- 
trict inrluded  all  the  lands  within  the  bound- 
aries of  district  213.  The  court  found  that 
the  prior  districts  never  had  any  legal  exist- 
ence, and  the  finding  rests  upon  the  lack 
of  any  legal  organization  such  as  made  them 
corporations  de  jure,  and  upon  the  evidence 
tending  to  show  that  they  were  not  claiming 
In  good  faith  to  be  districts,  nor  doing  busi- 
ness as  such,  and  were  not  corporations  de 
facto.  Just  how  much  business  must  be 
done  by  a  corporation  assuming  de  facto 
powers,  or  what  facts  showing  good  faith 
are  necessary  to  constitute  the  corporation 
a  de  facto  organization,  can  be  determined 
by  no  fixed  rule.  In  this  case  It  appears 
that  nothing  was  attempted  to  be  done  after 
the  petition  was  filed  for  over  15  years.  The 
supervisors  were  then  asked  to  call  an  elec- 
tion for  trustees  of  the  district,  and  this 
was  done,  and  trustees  were  chosen.  They 
employed  an  engineer  to  make  a  plan,  and 
he  reported  and  the  report  was  approved. 
The  supervisors  were  asked  to  appoint  pei> 
sons  to  assess  the  lands,  and  this  the  board 
did  In  1801,  since  which  time  nothing  fur- 
ther has  been  done.  The  trustees  appointed 
for  district  213  united  with  other  of  the  orig- 
inal petitioners,  and  formed  a  new  organiza- 
tion, embracing  all  the  lands  Included  with- 
in district  213,  and  were  going  forward  with 
the  work  of  reclamation,  when  this  action 
was  begun.  None  of  the  petitioners  for  dis- 
trict 213  are  complaining,  and  fhere  Is  no 
evidence  that  any  person  Interested  desires 
that  the  district  should  be  kept  upon  Its 
feet.  It  has  no  legal  existence,  and  its  right 
to  continue  because  a  de  facto  concern  Is  In- 
terposed now  rather  to  defeat  what  appears 
to  be  an  effort,  after  many  years  of  Inaction, 
to  do  something  towards  keeping  faith  with 
the  general  government,  and  for  the  bene- 
fit of  the  landowners,  than  to  enable  It  to 
go  forward  itself  to  do  the  work  contem- 
plated in  its  creation.  It  would  seem  to 
be  an  effort  to  prevent  reclamation  rather 
than  to  promote  It,  and  we  cannot,  therefore, 
say  that  the  finding  of  the  court  Is  unsup- 
iwrted  by  the  evidence.  The  Judgment  and 
order  are  afilrmed. 

BEATTT,  C.  J.  I  concur  In  the  Judgment, 
but  I  dissent  from  so  much  of  the  opinion 
as  rests  upon  the  proposition  decided  in 
People  V.  Reclamation  Dist  No.  651,  117  Cal. 
114,  4S  Pac.  1016,  that  swamp-li^d  districts 
formed  under  the  act  of  1861  ceased  to  exist 
after  the  passage  of  the  Green  act  in  1868. 
I  think  all  districts  which  had  been  "form- 
ed" in  the  sense  of  section  32  of  the  latter 
act  iSt.  1867-<}8,  p.  515)  were  by  that  section 
kept  in  existence,  and  that  for  the  purposes 
of  such   districts,   until   reorganized   under 


the  new  law,  the  original  act  of  1861  and  the 
amendatory  act  of  1866  remained  in  force 
notwithstanding  their  repeal  for  all  other 
purposes.  If,  therefore,  district  No.  8  was 
ever  "formed,"  w^ithln  the  meaning  of  the 
Green  act,  I  should  be  forced  to  conclude 
that  it  was  still  in  existence  when  the  pro- 
ceedings were  had  for  the  organization  of  the 
defendant,  and  that  those  proceedings,  under 
section  3446  of  the  Political  Oode,  were  In- 
effectual. 

But  the  superior  court  has  found,  upon 
evidence  which  I  think  sustains  the  finding, 
that  district  No.  8  never  had  a  legal  exist- 
ence. It  seems  to  have  acquired. the  desig- 
nation of  "Swamp-Land  District  No.  8"  sole- 
ly by  reason  of  tne  i)etitlon  for  its  formation 
and  the  order  of  the  commissioners  for  a  pre- 
liminary survey.  From  that  time  forward, 
it  was  called  "Swamp-Land  District  No.  8" 
In  reports  of  engineers  and  state  ofilcers  and 
acts  of  the  legislature.  But  It  clearly  was 
not  constituted  a  swamp-land  district  by  a 
mere  order  of  the  commissioners  for  a  pre- 
liminary survey,  the  only  result  of  which 
might  be  to  demonstrate  the  fact  that  no 
reclamation  could  be  effected.  And  yet,  for 
the  purpose  of  that  order,  and  for  the  pur- 
pose of  designating  the  fund  out  of  which 
the  expenses  of  the  preliminary  survey  were 
to  be  paid,  it  might  be,  as  in  fact  it  was,  con- 
veniently designated  as  "Swamp-Land  Dis- 
trict No.  8."  The  result  of  the  preliminary 
survey,  made  under  the  order  of  the  commis- 
sioners, was  to  show  the  reclamation  could 
not  be  effected  with  the  funds  available, 
and  no  plan  of  reclamation  seems  to  have 
been  adopted,  no  contract  was  let,  and  all 
proceedings  ended  with  the  payment  of  the 
expenses  of  the  survey.  This  was  not,  In 
my  opinion,  a  formation  of  the  district  In 
the  sense  of  section  32  of  the  act  of  186& 
It  was  not  within  the  reason  of  that  proviso. 
Such,  Indeed,  seems  to  have  been  the  view 
of  the  matter  upon  which  the  board  of  su- 
pervisors, and  all  others  concerned,  have 
acted  during  a  period  of  nearly  40  years 
prior  to  the  proceedings  for  the  formation  of 
the  defendant  Upon  the  grounds  thus  brief- 
ly Indicated,  I  hold  that  swamp-land  district 
No.  8  was  no  obstacle  to  the  formation  of 
defendant,  and  as  to  the  other  districts  I 
concur  In  the  principal  opinion. 


(130  Cal.  630) 

MIZB  T.  HEARST.    (S.  F.  1,595.) 

(Supreme  Court  of  California.    Dec.  11,  1900t) 

APPKAIy-VKRDICT— AMOCNT— WHEN  SET 
ASIDE. 

Where  the  verdict  in  an  a«tion  for  libel 
was  not  so  larpe  as  to  show  passion,  prejudice, 
or  cormption,  it  will  not  be  set  aside  on  appeal 
as  excessive. 

Department  2.  Appeal  from  superior  court 
city  and  county  of  San  Francisco;  William  R. 
Daingerfield,  Judge. 

Action  by  E.  3.  Mlze  against  W.  R.  Hearst 
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From  a  Judgment  In  favor  of  plaintiff  and 
from  an  order  denying  a  new  trial,  defendant 
appeals.     Affirmed. 

W.  H.  L.  Barnes,  for  appellant.  J.  C. 
Bates,  for  respondent. 

PER  CURIAM.  Action  to  recover  dam- 
ages for  the  publication  of  a  libel  by  defend- 
ant in  his  newspaper  the  Examiner.  The 
Jury  returned  a  verdict  for  plaintiff  in  the 
sum  of  |2,6o0,  for  which  amount  Judgment 
wus  rendered.  Defendant  appeals  from  the 
Judgment  and  from  an  order  denying  his  mo- 
tion for  a  new  trial. 

No  exception  is  taken  to  any  ruling  of  the 
court  below  at  the  trial,  nor  Is  any  alleged 
error  of  law  presented;  and  the  sole  point 
made  here  for  the  reversal  is  that  the  amount 
of  the  damages  found  by  the  Jury  is  excessive. 
But,  6n  well-settled  principles,  an  appellate 
court  is  not  warranted  in  setting  aside  the 
verdict  of  a  Jury  on  this  ground  unless  the 
amount  of  damages  assessed  Is  so  unreason- 
ably large  and  extravagant  as  to  show  that 
the  Jury  were  actuated  by  passion,  prejudice, 
or  corruption;  and  It  is  sufficient  to  say  that 
the  record  here  does  not  show  such  a  case. 
The  Judgment  and  order  appealed  from  are 
affirmed.   • 


ax  CaL  fiU) 

RAUER  V  MERANI  et  al.  (S.  P.  1,383.) 

(Snpreme  Court  of  California.    Dec.  10,  1900.) 

ASSUMPSIT— GOODS  SOLD— TIME  OF  PATMBNT— 
EVIDENCE— CONSTRUCTION. 

In  an  action  for  the  price  of  goods,  plain- 
tifTs  eTidcnce  tended  to  show  a  sale  in  August, 
on  Saturday,  payment  to  be  part  on  Monday 
foilowini;,  part  the  following  weel:,  and  the  bal- 
ance the  foliowing  weelc.  Defendant's  evidence 
was  that  the  terms  of  payment  were  30,  60,  and 
90  days,  in  accordance  with  notes  payable  Sep- 
tember 15th,  Octoi>er  15th,  and  November  15th. 
The  action  was  commenced  August  28tb,  and 
there  was  judgment  for  the  whole  price  in  fa- 
vor of  plaintiff.  Held,  that  the  judgment  was 
not  supported  by  the  evidence,  since,  in  the  ab- 
sence of  other  proof  as  to  the  date  in  August 
on  which  the  sale  was  made,  it  was  inferable 
from  defendant's  3<May  note  that  it  was  on 
Auifust  15th;  and  as,  under  plaintiffs  evidence, 
there  was  a  credit  of  14  and  21  days  for  the 
second  and  third  payments,  the  whole  purchase 
price  was  not  due  on  August  2Sth, 'when  suit 
was  begun.  «i 

In  bank.    On  rehearing.     Reversed. 

For  opinion  in  department,  see  61  Pac.  76. 

BEATTY,  C.  J.  This  Is  a  suit  to  recover 
the  price  of  goods  sold.  Plaintiff  had  Judg- 
ment, and  defendants  appeal  from  the  Judg- 
ment and  from  an  order  denying  a  new  trial. 
The  claim  on  the  part  of  appellants  is  that 
the  action  was  commenced  before  payment 
was  due,  and  their  evidence  is  to  the  effect 
that  the  goods  were  sold  on  30.  60,  and  90 
days*  time,  as  evidenced  by  three  promissory 
notes  executed  and  delivered  by  them,  pay- 
able September  15th,  October  15th,  and  No- 
vember 15tb.  The  complaint  was  filed  Au- 
gust 28tb.    The  assignors  of  plaintiff,  who 


sold  the  goods,  testified  that,  although  the 
notes  referred  to  were  executed  and  tendered 
by  defendants,  they  were  not  accepted,  and 
that  the  sale  was  not  upon  the  time  specified 
therein.  As  to  the  real  terms  of  the  sale 
the  testimony  of  one  of  the  vendors  was  quite 
indefinite,  but  not  inconsistent,  with  that  of 
bis  co-partner,  who  stated  that  the  goods 
were  sold  on  Saturday,  and  were  to  be  paid 
for  $100  on  the  following  Monday,  $100  the 
following  week,  and  the  balance  the  week 
following.  As  the  whole  of  the  second  and 
third  weeks,  respectively,  were  allowed  for 
the  second  and  third  payments,  there  was  a 
credit  of  14  and  21  days  given  according  to 
the  only  evidence  introduced  by  the  plaintiff. 
The  goods  were  sold  in  August,  but  the  evi- 
dence does  not  show  at  what  date,  and,  con- 
sequently, it  does  not  appear  that  more  than 
$100  was  due  at  the  time  the  action  was 
commenced.  If  the  ia\e  took  place  on  the 
15th,  as  may  be  Inferred  from  the  evidence  of 
defendants  that  their  first  (or  30-day)  note 
was  made  payable  on  September  15th,  the 
final  payment,  even  according  to  plaintiff's 
evidence,  was  not  due  on  August  28th,  when 
the  complaint  was  filed.  This  being  so,  the 
Judgment,  which  was  for  the  whole  price  of 
the  goods,  is  unsupported  by  the  evidence. 
The  Judgment  and  order  appealed  from  are 
reversed,  and  cause  remanded. 

We  concur:    TEMPLE,   J.;  VAN  DYKE, 
J.;  GAROUTTB,  J.;  McPARLAND,  J. 


(130  Cal.  621) 

In  re  KRUGER'S  ESTATE.    (Sac.  757.) 

(Supreme  Court  of  California.    Dec.  11,  1900.) 

ATTORNEY    AND    CLIENT— NEGLIOBNCE— COM- 
PENSATION. 

1.  A  finding  by  a  probate  court  that  services 
rendered  by  an  attorney  for  an  eatate  in  an  ac- 
tion against  it  were  rendered  in  connection  with 
the  administration  of  the  estate  cannot  be  ques- 
tioned by  the  executors  or  attorney  on  appeal  ^ 
by  heirs  from  an  order  fixing  the  compensation 
of  the  attorney  for  services  rendered  the  estate. 

2.  The  fact  that  an  attorney  for  an  estate 
did  not  ask  for  compensation  for  services  rm- 
dered  in  &n  action  against  it  will  not  prevent 
the  consideration  of  the  question  of  the  attor- 
ney's negligence  in  that  action  in  fixing  his  com- 
pensation as  attorney  for  the  estate. 

3.  Where  an  attorney  for  an  estate,  in  an  ac- 
tion against  it,  failed  to  explain  his  delay  in 
having  a  statement  and  amendments,  on  a  mo- 
tion for  a  new  trial,  presented  for  settlement, 
embodied  in  the  statement,  and  evidence  of 
such  fact  was  given  in  fixing  his  compensation 
for  services  to  the  estate,  an  argument  thereon 
may  be  made  for  the  first  time  on  appeal  from 
the  order  fixing  the  compensation. 

4.  Where  an  attorney  for  an  estate  in  an  ac- 
tion against  it  appointed  a  day  too  late  for  pres- 
entation for  settlement  of  a  statement  and 
amendments  on  a  motion  for  a  new  trial,  and 
failed  to  explain  the  delay,  so  that  an  appeal 
based  thereon  was  dismissed,  and  judgment 
rendered  against  the  estate,  such  facts  consti- 
tuted negligence,  and  should  be  considered  in 
fixing  the  attorney's  compensation  for  services 
to  the  estate. 

Department  2.  Appeal  from  superior  court, 
Nevada  county;  F.  T.  Nllon,  Judge. 
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On  the  settlement  of  the  account  of  the  ex- 
ecutors of  the  estate  of  W.  H.  Kruger,  de- 
ceased, a  fee  was  allowed  the  attorney  for 
the  estate,  and  from  the  decree  fixing  the 
amount  certain  heirs  and  legatees  appeal. 
Reversed. 

Fred  T.  Searls  and  Geo.  T.  Wright,  for  ap- 
pellants.   P.  F.  Slmonds,  for  respondent 

TEMPLE,  J.  This  is  an  appeal  from  a  de- 
cree settling  the  sixth  account  of  the  execu- 
tors, and  the  appellants  seelc  to  reverse  the 
order  or  decree  as  to  the  allowance  of  the 
sum  of  $6,000  for  legal  services  rendered  the 
executors.  The  attorney  was  employed  in 
1881,  with  the  understanding  that  he  should 
render  such  services  as  the  executors  might 
require,  and  that  be  should  receive  such  com- 
pensation for  his  services  as  the  court  should 
deem  reasonable,— meaning,  no  doubt,  such 
sum  as  the  court  would  allow  to  the  execu- 
tors. Upon  the  settlement  of  the  fifth  annu- 
al account,  one  of  the  executors  aslsed  the 
court  to  fix  the  value  of  the  legal  services  ren- 
dered, which  the  court  then  did.  From  that 
order  the  present  appellants  appealed  to  this 
court,  and  the  order  was  reversed  on  the 
ground  that  the  claim  for  an  allowance  of  an 
attorney's  fee  was  not  contained  in  the  ac- 
count as  filed,  and  those  interested  in  the  es- 
tate had  no  notice  that  such  allowance  would 
be  made.  123  Cat.  391,  55  Pac.  1(»6.  After 
filing  the  remittitur  from  this  court  on  that 
appeal,  the  sixth  account  was  filed.  In  which 
the  statement  was  contained  that  the  attor- 
ney was  entitled  to  be  paid  a  reasonable  fee 
for  valuable  services  rendered  by  him,  such 
fee  to  be  fixed  by  the  court  on  that  settle- 
ment. Upon  the  day  for  such  settlement  the 
appellants,  who  claim  to  be  the  heirs  and 
legatees  of  the  decedent,  objected  to  the  al- 
lowance of  any  attorney's  fee,  on  the  ground, 
substantially,  that  the  estate  had  been  in- 
«  Jured  by  the  negligent  performance  of  duty 
by  the  attorney  In  a  sum  far  exceeding  the 
claim  made  on  behalf  of  the  attorney.  The 
court  allowed  as  an  attorney's  f^  $6,000, 
which  ruling  the  appellants  claim  is  not  sus- 
tained by  the  evidence. 

There  was  testhnony  to  the  effect  that  the 
services  were  worth  $10,000,  and  this  testi- 
mony was  not  directly  controverted.  Indeed, 
it  may  be  said  the  contestants  admit  that  the 
fee  allowed  would  be  reasonable  but  for  the 
fact  that  through  the  negligence  of  the  at- 
torney in  a  certain  law  suit  brought  against 
the  estate  It  incurred  a  loss  of  a  large  amount 
of  property,  and  was  compelled  to  pay  $17,- 
000,  besides  costs,  which  would  have  been 
saved  to  the  estate  if  the  attorney  had  prop- 
erly discharged  his  duty.  It  was  contended 
on  behalf  of  the  attorney  that  his  employ- 
ment and  the  service  he  rendered  In  the  ac- 
tion alluded  to  was  separate  and  distinct  from 
his  employment  as  attorney  for  the  execu- 
tors in  the  administration  of  the  estate,  but 
the  court. found  against  him  on  this  point, 


and  neither  he  nor  the  executor  can  question 
the  ruling.  We  are  bound  to  regard  the  serv- 
ice rendered  hi  the  suit  as  part  of  the  service 
rendered  In  pursuance  of  his  employment  to 
aid  the  executors  generally,  and  the  fact  that 
he  did  not  ask  for  any  compensation  for  serv- 
ice rendered  in  that  case  will  not  prevent  the 
question  of  such  alleged  negligence  from  be- 
ing considered  in  fixing  his  compensation  as 
attorney  for  the  executors. 

The  suit  In  question  was  brought  by  one 
P.  Henry  against  the  executors  of  W.  H. 
Kruger,  deceased,  and  also  against  the  execu- 
tors of  E.  J.  Brickell,  deceased,  said  Brickell 
having  been  a  partner  In  business  with  Kru- 
ger, deceased,  to  obtain  an  account  in  regard 
to  certain  property  alleged  to  have- been  held 
In  trust  by  Kruger  and  Brickell,  for  Judgment 
in  the  sum  of  $02,000,  and  to  compel  the.  con- 
veyance of  certain  property.  The  defendants 
answered,  denying  the  alleged  rights  and  eq- 
uities, and  all  Indebtedness;  the  said  attorney 
representing  the  estate  of  Kruger  in  pursu- 
ance of  said  employment.  Judgment  went 
against  said  executors  for  a  reconveyance  of 
the  property,  and  for  $28,000  found  to  be 
due  said  plahitiff  on  the  accounting,  and  for 
costs.  The  executors,  by  their  said  attorney. 
In  due  time  took  the  proper  steps  tt)  move  for 
a  new  trial,  and  said  attorney  duly  prepared 
and  served  a  statement  on  said  motion  No- 
vember 21,  1893.  The  plaintiff  in  that  action 
served  his  proposed  amendments  to  said 
statement,  November  28,  1893.  On  the  2d 
day  of  December,  1803,  said  attorney  notified 
plaintiff's  attorney  in  that  action  that  the 
proposed  amendments  would  not  be  accepted, 
and  that  the  statement  and  proposed  amend- 
ments would  be  presented  to  the  judge  for  set- 
tlement, December  11,  1893,  which  was  three 
days  too  late.  At  the  time  of  settlement  the 
plaintiff  in  that  case  objected,  to  the  settle- 
ment on  that  ground,  and,  when  his  objec- 
tion was  overruled,  caused  bis  objection  to  be 
certified  in  the  statement,  and,  although  there 
was  an  apparent  failure  to  present  the  state- 
ment for  settlement  in  time,  the  moving  party 
did  not  cause  to  be  Inserted  any  saving  ex- 
planation. Afterwards  the  supreme  court,  oo 
motion  of  the  respondent  in  that  case,  dls< 
missed  the  appeal,  solely  for  this  defect. 
Henry  v.  Merguire,  100  Cal.  142,  39  Pac.  699. 
The  reasoning  upon  this  point  is  tersely  stat- 
ed in  the  syllabus:  "Where  the  record  shows 
that  the  proposed  statement  on  motion  for 
a  new  trial,  and  the  proposed  amendments 
thereto,  were  presented  to  the  Judge  upon  no- 
tice after  the  expiration  of  the  ten  days  pre- 
scribed by  law,  and  that  the  settlement  was 
objected  to  by  the  other  party,  •  and  no  ex- 
cuse appears  in  the  record  for  the  delay,  the 
delay  is  fatal,"  etc.  The  court  said:  "Here 
no  excuse  for  the  delay  is  shown,  and  it  can 
make  no  difference  whether  it  was  for  three 
days,  or  fourteen  days,  or  seven  months."  It 
win  be  seen  that  the  charge  of  negligence  Is, 
first.  In  falling  to  present  the  proposed  state- 
ment and  proposed  amendments  to  the  Judge 
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for  settlemetit  within  the  period  provided,  to 
wit,  within  10  days  after  receiving  the  pro- 
posed amendments;  or,  in  case  there  was  a 
valid  excuse  for  the  delay,  In  failing  to  have 
the  facts  constituting  such  excuse  Incorporat- 
ed into  the  statement. 

Confessedly,  the  statement  and  proposed 
amendments  were  not  presented  to  the  Judge 
within  10  days;  and  confessedly,  also,  when 
they  were  so  presented  the  settlement  was 
objected  to  on  the  ground  that  the  court  had 
lost  Jurisdiction  of  the  case,  and  could  not 
then  settle  the  statement  because  of  such  de- 
lay, and,  the  objection  being  overruled,  were 
Incorporated  Into  the  statement,  which  did  not 
disclose  any  excuse  for  the  delay.  And  It 
must  be  admitted  that  for  one  of  these  rea- 
sond  the  order  for  a  new  trial  which  was 
made,  based  upon  such  statement,  was  re- 
versed. 

The  respondent  here  contends  that  such 
excuse  did  exist;  that  he  banded  the  propos- 
ed statement  and  amendments  to  the  Judge  In 
the  presence  of  Mr.  Ford,  who  represented  the 
plaintiff  in  the  action  of  Henry  v.  Merguire 
et  aL,  and  the  Judge  then  appointed  the  day 
for  settlement,  and  notice  was  given  of  sucb 
appointment  This,  it  is  contended,  is  equiv- 
alent to  the  method  provided  In  section  650, 
Code  Civ.  Proc.,  which  authorized  him  to 
hand  the  palters  to  the  clerk  for  the  Judge, 
who  then  must  appoint  a  day  for  settlement, 
of  which  the  clerk  must  give  notlpe.  It  is 
also  contended  that  since  the  opposing  attor- 
ney was  present  notice  to  him  was  not  neces- 
sary, and  this  was  Itself  a  presentation  to  the 
Judge  for  settlement.  The  notice  actually  giv- 
en of  the  day  when  It  would  be  presented  for 
settlement  is  inconsistent  with  each  conten- 
tion, and  when  the  documents  were  hand- 
ed to  the  Judge  admittedly  no  notice  had 
been  served  on  Mr.  Ford,  and  the  attorney 
then  testified  that  Mr.  Ford  then  made  objec- 
tion to  the  proceeding,  though  he  did  not  re- 
member what  specific  objection  it  was.  Cer- 
tainly, then,  the  law  was  not  complied  with, 
and  Mr.  Ford  did  not  consent  to  the  day  ap- 
pointed. 

But,  if  these  facts  constituted  an  excuse, 
they  should  have  been  stated  In  the  statement 
when  It  was  settled.  '  The  objection  was  made 
that  the  court  had  no  power  to  settle  and  cer- 
tify the  statement  because  of  the  lapse  of 
time,  and  without  explanation  no  one  could 
have  doubted  that  the  objection  was  good. 
The  court  overruled  the  objection,  and  Mr. 
Ford  bad  his  exceptions  duly  certified.  Then 
It  was  plainly  Incumbent  upon  the  moving 
party  to  cause  the  Justification  for  the  delay 
to  be  certified  In  the  statement.  This  con- 
struction of  the  statute  had  been  declared  by 
thto  court.  Higgins  V.  Mahoney,  50  Cal.  444; 
Tregambo  v.  Mining  Co.,  57  Cal.  504;  Connor 
V.  Road  Co.,  101  Cal.  429,  35  Pac.  431. 

Counsel  for  appellant  say  the  point  that  the 

excuse  was  not  Incorporated  in  the  statement 

was  not  made  in  the  probate  court.    The  fact 

Was  proven,  and  when  the  attorney  for  the 
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executors  was  testifying  his  attention  was 
called  to  It  He  said:  "These  facts  were  not 
incorporated  In  the  statement  on  motion  for 
a  new  triaL  Counsel  did  not  then  believe 
•  •  •  that  seven  days  was  invalid  when 
five  should  be  required."  Of  course,  no  such 
objection  that  seven  days'  notice  was  given 
was  ever  made,  but  the  remark  shows  that 
the  point  was  made.  But  there  Is  no  sucb 
rule  that  points  not  made  at  the  trial  cannot 
be  made  here,  but  that  certain  objections  to 
evidence  or  the  procedure  cannot  be  made  for 
the  first  time  in  the  appellate  court.  This  is 
not  an  objection  in  this  case,  but  an  argument 
f  roni  the  evidence  that  counsel  was  negligent 
It  was  not  necessary  to  show  that  the  same 
argument  was  made  below,  and  surely  the 
bill  of  exceptions  would  not  show  this,  and  it 
may  be  added  that  appellants  now  assert  that 
it  was  presented  and  fully  argued  In  the  low- 
er court 

The  degree  of  learning  and  skill,  as  also  the 
degree  of  diligence,  for  which  an  attorney  Is 
responsible  was  discussed  In  Gambert  v.  Hart, 
44  Cal.  652.  It  is  said:  "The  true  rule  of 
liability  undoubtedly  is  that  an  attorney  is 
liable  for  a  want  of  such  skill,  prudence,  and 
diligence  as  lawyers  of  ordinary  skill  and 
capacity  commonly  possess  and  exercise." 
The  facts  in  that  case  have  a  close  analogy 
In  essential  matters  to  the  facts  of  this  case, 
and  upon  the  principles  there  declared  it  can- 
not t>e  doubted  that  actionable  negligence 
was  shown  here. 

But  even  if  the  negligence  was  not  of  such 
a  nature  as  to  be  actionable,  as  stated  on  the 
last  appeal,  it  should  still  have  been  consid- 
ered in  determining  the  value  of  the  services. 
If  because  of  the  unskillful  or  negligent  man- 
ner in  which  the  service  was  performed  it 
was  a  detriment  and  not  an  advantage,  no 
compensation  should  have  been  allowed. 
The  order  or  decree  settling  the  account  of 
the  executors  is  reversed. 

We  concur:  BEATTY,  O.  J.;  McFAR- 
liAND,  J. 


(130  Col.  627) 

MAT  V.  HATCHER.    (S.  P.  1,679.) 
(Supreme  Court  of  California.    Dec.  11,  1900.) 

MORTOAGES— FINDINGS  —  NBCBSSITT— AMEND- 
ED COMPLAINT— SERVICE  — JUDGMENT  — VA- 
LIDITY—COMMISSIONS— ABTIDAVIT— PILING- 
NECESSITY— NOTICE— PUBLICATION  —  INADE- 
QUACY OF  PRICED-SETTING  ASIDE  SALE. 

1.  Where  the  record  did  not  show  that  find- 
ings were  not  waived,  the  fact  that  sufficient 
findings  were  irre^ilarly  put  in  the  judgment, 
instead  of  in  a  separate  document  called  "Find- 
ings," did  not  entitle  a  purchaser  of  the  mort- 
gagor's interest  after  foreclosure  sale,  and  who 
was  not  a  party  to  the  record,  to  vacate  the 
judgment  on  motion,  since  it  was  not  void,  and 
the  error  could  be  reviewed  only  on  appeal. 

2.  The  fact  that  a  default  judgment  was  en- 
tered one  day  too  soon  in  foreclosure  proceed- 
ings did  not  entitle  a  purchaser  of  a  mortga- 
gor's interest  after  foreclosure  sale,  and  who 
was  not  a  party  to  the  record,  to  vacate  the 
judgment  on  motion,  since  it  was  not  void,  bat 
simply  erroneous. 
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3.  Under  Code  Qv.  Proc.  §  729,  providing 
that  a  commissioner  in  foreclosure  proceedings 
must  be  sworn  to  faithfully  perform  his  duties, 
the  fact  that  no  written  affidavit  of  the  com- 
missioner was  on  file  in  the  clerk's  office,  and 
that  the  clerk's  register  of  actions  did  not  show 
that  such  an  affidavit  had  been  filed,  was  not 
conclusive  evidence  that  the  commissioner  was 
not  sworn,  and  hence  did  not  exclude  other  evi- 
dence that  he  was  sworn,  since  there  is  no  pro- 
vision that  the  affidavit  must  be  filed,  or  that  it 
should  be  in  writing. 

4.  The  fact  that  a  commissioner  in  foreclo- 
sure proceedings  made  a  sale  which  was  set 
aside  for  insufficiency  of  notice  did  not  invali- 
date a  subsequent  sale  of  which  due  notice  was 
given. 

5.  The  fact  that  one  publication  of  a  sale  by 
a  commissioner  under  fol-eclosure  had  the  date 
June  16th,  instead  of  June  7th.  did  not  vitiate 
the  sale,  where  sufficient  publications  were 
made  after  the  date  was  changed  to  June  7th. 

6.  Inadequacy  of  price  alone  is  not  sufficient 
to  justify  setting  aside  a  sale  under  foreclosure 
on  motion  of  the  purchaser  of  the  mortgagor's 
interest,  after  the  foreclosure  sale,  and  who 
was  not  a  party  to  the  record. 

Department  2.  Appeal  from  superior  court, 
Santa  C9ara  county;  M.  H.  Hyland,  Judge. 
'  Action  by  Sophia  May  against  Michael 
Ryan  and  others.  Judgment  for  plaintiff. 
From  an  order  denying  a  motion  to  vacate 
the  judgment  and  sale,  Sewell  Hatcher  ap- 
peals.   AfQrmed. 

N.  E.  Wretnian  and  Nicholas  Bovrden,  for 
appellant.    J.  C.  Black,  for  respondent 

McFARTAND,  J.  This  is  an  action  to 
foreclose  a  mortgage  executed  to  plaintiff 
by  the  defendant  Michael  Ryan.  Other  per- 
sons were  made  defendants,  as  claiming 
some  Interest  In  the  property.  Judgment  of 
foreclosure  was  entered  March  1,  1897,  and 
the  mortgaged  premises  were  sold  by  a  com- 
missioner appointed  for  that  purpose  on  June 
7,  1807,  to  plaintiff.  On  December  4,  1897, 
—nine  months  after  the  entry  of  the  Judg- 
ment, and  three  days  less  than  six  months 
after  the  sale,— Sewell  Hatcher,  claiming  to 
have  purchased  the  interest  -of  the  mortgagor 
and  his  wife  about  five  months  after  the 
sale,  moved  the  court  to  vacate  the  Judg- 
ment, and  also  to  vacate  the  sale.  The  court 
denied  the  motions,  and  from  the  order  deny- 
ing them  Hatcher  appeals. 

We  really  observe  nothing  In  the  record 
which  would  entitle  the  appellant  to  have 
the  judgment  vacated,  even  if  the  motion 
had  been  made  In  time;  but  the  motion  was 
too  late,  for  a  judgment,  unless  void  on  Its 
face,  cannot  be  vacated  on  a  mere  motion 
unless  it  be  made  at  least  within  six  months 
after  the  entry  of  the  Judgment.  In  the  case 
at  bar  the  Judgment  was  clearly  not  void 
on  Its  face.  The  main  contentions  of  appel- 
lant on  this  point  are:  First,  that  the  Judg- 
ment is  void  because  there  were  no  findings; 
and,  second,  because  after  a  certain  amend- 
ment to  the  complaint  had  been  served  on 
the  defendant  J.  H.  Lyndon,  who  is  alleged 
to  have  been  the  assignee  In  the  Insolvency 
of  the  defendant  Michael  Kane,  and  on  the 
defendant  Mary  Kane,   who  Is  alleged   to 


have  been  a  subsequent  Judgment  creditor 
of  Michael  Kane,  default  was  entered  against 
them  by  the  clerk  one  day  too  soon.  Lyn- 
don and  Kane  had  been  brought  into  court 
by  service  of  the  summons  and  original 
complaint.  As  to  the  first  contention,  as  a 
matter  of  fact  there  are  sufficient  findings, 
although  they  are  irregularly  put  in  the 
Judgment  Itself,  instead  of  being  in  a  sep- 
arate document  called  •  "Findings."  But,  if 
they  cannot  be  considered  as  findings.  It  is 
sufficient  to  say— First,  tiat  the  Judgment 
record  does  not  show  that  findings  were 
not  waived,  and  therefore,  tmder  any  view, 
the  Judgment  would  not  be  void  on  its  face 
for  the  reason  assigned;  and,  second,  the 
absence  of  findings  would  not  make  the 
judgment  void,  but  at  most  would  only  be 
error  reviewable  on  appeal. 

2.  Appellant  is  not  concerned  with  the 
supposed  rights  of  Lyndon  and  Kane.  They 
did  not  ask  to  have  the  default  set  aside, 
nor  did  they  make  any  effort  to  be  allowed 
to  answer  the  amendment;  and,  even  as 
to  them,  what  happened  after  the  service 
of  the  summons  and  the  original  complaint, 
at  most,  "rendered  the  Judgment  erroneous, 
simply,  not  void."  In  re  Newman's  Estate, 
75  Cal.  220,  16  Pac.  887. 

The  court  did  not  err  in  denying  the  mo- 
tion to  vacate  the  sale.  The  point  mostly 
argued  by  appellant  for  the  reversal  of  this 
order  is  that  the  commissioner  was  not  sworn 
to  perform  his  duties.  We  need  not  discuss 
the  question  here  whether  his  failure  to  be 
sworn,  if  such  failure  had  been  shown,  would 
have  vitiated  the  sale,  for  there  was  ample 
proof  that  he  was  sworn.  Appellant's  posi- 
tion is  that  the  facts  that  uo  written  af- 
fidavit of  the  commissioner  was  on  file  li^ 
the  clerk's  office,  and  that  the  clierk's  register 
of  actions  did  not  show  that  such  affidavit 
had  been  filed,  are  conclusive  proof  that  no 
oath  was  taken,  and  that  no  other  evidence 
was  admissible  on  the  subject  Bat  this 
position  is  not  tenable.  The  statutory  pro- 
vision touching  the  matter  is  merely  that 
"the  commissioner,  before  entering  upon  bis 
duties,  must  be  sworn  to  perform  them 
faithfully."  Code  Civ.  Proc.  g  729.  There  is 
no  provision  that  he  must  make  a  written 
affidavit,  or  that  an  affidavit  must  be  filed 
anywhere;  and  there  is  abundant  evidence 
In  the  record  not  only  that  he  was  sworn, 
but  that  he  made  a  written  affidavit  The 
fact  that  the  commissioner  made  an  invalid 
sale  on  May  10,  1887,  which  the  'court  on 
plaintifTs  motion  set  aside  for  insufficiency 
of  notice,  etc.,  did  not  invalidate  the  sale 
afterwards  on  June  7th.  Nor  was  the  latter 
sale  vitiated  by  the  fact  that  there  was  one 
publication  of  a  notice  of  sale  having  the 
date  June  16th,  Instead  of  June  7th,  there 
being  a  sufficient  publication  after  it  waa 
amended.  Something  is  said  In  the  appel- 
lant's brief  about  inadequacy  of  price,  but 
that  Is  not  one  of  the  grounds  of  the  uiutlun. 
The  evidence  introduced  on  the  subject  is 
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Moeedingly  meager,  and  simple  inadequacy 
of  price,  even  if  shown.  Is  not  Itself  sufficient 
ground  to  sustain  a  motion  like  the  one  here 
in  question.  There  are  no  other  points  in 
appellant's  briefs  which  call  for  special  no- 
tice. 

The  notice  of  appeal  from  the  orders  con- 
tains also  a  notice  of  appeal  from  the  Judg- 
ment, bnt  the  transcript  does  not  contain  the 
record  of  that  appeal,  and,  as  we  understand 
counsel,  that  appeal  Is  not  before  us.  There- 
fore this  decision  will  not  be  construed  as 
in  any  way  affecting  the  appeal  from  the 
Judgment.  The  orders  appealed  from  are 
affirmed. 

We  concur:    TEMPLE,  J.;   HENSHAW,  J. 


il  CaL  Unrep.  59S) 

CITY  AND  COUNTY  OF  SAN  FRANCTSCO 

T.  CENTER  et  al.    (S.  F.  1,512.) 
(Supreme  Court  of  Chlifornia.    Dec.  10,  1000.) 

FORMER  ACTION— DECREE— REFERENCE  TO 
OPINION— CONSTRUCTION. 
In  a  former  action  brought  by  defendants 
aeiinst  pinintiff  to  quiet  title,  the  judgment 
quieted  title  in  defendants,  with  a  proviso  that 
nothing  in  the  decree  should  impair  the  rights 
ppserved  in  the  Van  Ness  ordinance  to  the  plain- 
tiff, orer  lands  that  had  '^hen  been  occupied  or 
w»t  apart"  for  public  use.  The  opinion  of  the 
Rapreme  court  deciding  that  case  held  that  all 
the  rights  vhich  the  plaintiff  had,  and  which 
fouid  be  conTeyed  by  said  ordinance,  had  pass- 
ed to  defendant's  grantor  at  a  time  shortly 
after  the  passage  of  such  ordinance.  Held,  that 
the  expression  "then  occupied  or  set  apart,"  as 
u«e<l  in  the  judgment,  had  reference  to  the  date 
iif  the  passage  of  the  ordinance,  and  not  to  the 
date  of  the  commencement  of  the  action  to 
quiet  title,  or  the  decree  therein. 

Commissioners*  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  Charles  W.  Slack,  Judge. 

Action  by  the  city  and  county  of  San  Fran- 
cisco against  John  Center  and  others.  From 
a  judgment  in  favor  of  plaintiff,  and  an  order 
denying  a  new  trial,  defendants  Leroy  ap- 
peal. 

Piatt  &  Bayne  and  E.  S.  PlUsbury,  for  ap- 
pellants. James  L.  Gallagher,  for  respond- 
ent 

CHIPMAN,  O.  Ejectment.  Plaintiff  nied 
its  complaint  In  this  action  November  20, 
IS.S6,  to  recover  possession  of  a  strip  of  land 
extending  from  Ninth  to  Eighteenth  street,  in 
the  city  and  county  of  San  Francisco,  and 
which  was  formerly  Mission  creek.  Among 
the  defendants,  of  whom  there  Is  a  large  num- 
ber, were  Eugene  and  Georges  Leroy,  who 
claimed  ownership  in  and  possession  of  a  por- 
tion of  the  land  in  question,  to  wit,  the  norther- 
ly and  westerly  half  of  Mission  creek,  extend- 
ing from  Eleventh  street  (known  as  "Wood 
Street"  on  the  Van  Ness  map)  westerly 
and  southerly  to  a  point  distant  about  26  feet 
4%  inches  southerly  fi-om  the  southerly  line 
of  Alameda  street  extended  westerly  through 
this  land.    The  Leroy  land  embraces  quite  a 


large  tract,  but  only  the  part  within  the  creek 
Is  In  question.  Judgment  was  given  In  favor 
of  plaintiff  against  the  Leroys,  except  as  to  a 
small,  four-sided  tract  of  land,  about  25  feet 
square,  situate  at  the  southwest  corner  of 
Alameda  and  Columbia  streets,  as  to  which 
the  Leroys  had  Judgment.  From  that  portion 
of  the  Judgment  In  favor  of  plaintiff  the  Le- 
roys have  appealed,  and  bring  the  record  here 
by  bill  of  exceptions.  No  other  defendants 
appeal. 

Plaintiff  claimed  to  be  seised  In  fee  in  trust 
for  the  use  of  the  state  and  for  the  people  of 
the  city  and  county  of  San  Francisco,  and  It 
based  its  claim  of  title  upon  a  patent  issued 
by  the  United  States  government  June  20, 
1884,  to  plaintiff  for  its  pueblo  lands;  .the  de- 
cree of  the  United  States  clircuit  court  to  the 
case  of  City  of  San  Francisco  v.  U.  S.,  entered 
May  18,  1866,  confirming  the  claim  of  the 
city  to  Its  pueblo  lands;  and  the  act  of  con- 
gress approved  March  8,  1866,  also  confirming 
said  claim.  The  decree  and  the  act  of  con- 
gress are  printed  in  full  In  138  U.  S.  663,  and 
Municipal  Reports  San  Francisco,  1886-87, 
Append.  156.  The  Leroys  claimed  under  de- 
cree of  the  circuit  court  of  the  United  States, 
quieting  their  title  against  the  city  and  coun- 
ty, and  adjudging  tliat  they  were  on,  and 
have  been  since,  October  26,  1883,  the  owners 
In  fee  of  the  land  now  claimed  by  them.  On 
appeal  to  the  supreme  court  of  the  United 
States  this  decree  was  affirmed  (City  and 
County  of  San  Francisco  v.  Leroy,  138  U.  S. 
656,  11  Sup.  Ct.  36*.  34  L.  Ed.  1006),  with  the 
following  modification,  as  shown  by  the  certi- 
fied copy  of  the  decree:  "•  •  •  By  adding 
the  declaration  that  nothing  therein  shall  be 
deemed. to  impair  in  any  respect  the  rights 
reserved  in  the  Van  Ness  ordinance  to  the 
city  of  San  Francisco,  or  to  Its  successor,  the 
city  and  county  of  San  Francisco,  over  lands 
that  had  then  been  occupied  or  set  apart  for 
streets,  squares,  and  public' buildings  of  the 
city,  and  as  thus  modified  be  affirmed."  This 
decree  is  dated  March  2,  1891,  and  was  filed 
In  the  United  States  circuit  court  at  San 
Francisco  December  1,  1891. 

Appellants  first  devote  much  attention  to 
the  proposition  that  the  burden  of  proof  was 
upon  plaintiff  to  show  that  there  were  rights 
reserved  to  It  under  the  Van  Ness  ordinance 
that  would  be  Impaired  by  the  decree  pleaded 
by  appellants;  they  claim,  second,  that,  if  the 
burden  was  upon  defendants,  then  they,  with 
the  assistance  of  plaintiff,  made  the  proof; 
and,  third  and  lastly,  if  any  rights  in  the -land 
covered  by  Channel  street  and  Mission  creek 
were  reserved  to  the  city  under  the  Van  Ness 
ordinance,  these  rights  ceased  to  exist,  be- 
cause this  street  and  the  creek  were  aban- 
doned by  the  city. 

It  becomes  necessary  to  determine  at  the 
outset  to  what  period  of  time  the  modification 
of  the  Leroy  decree  by  the  United  States  su- 
preme court  related.  Plaintiff  contends  that  it 
had  reference  to  the  date  of  the  decree  as  en- 
tered In  the  United  States  circuit  court,  which 
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was  June  14,  1887.  Defendants  claim  that 
the  modification  had  reference  to  the  situa- 
tion as  It  existed  when  the  Van  Ness  map 
was  made,  showing  the  reservations  then 
•  made  by  the  city  for  streets,  etc.,  under  the 
Van  Ness  ordinance.  The  Importance  of  the 
question  lies  In  the  fact  that  there  were  other 
maps  made  and  adopted  by  the  city,  subse- 
quent to  the  Van  Ness  map,  which  show  that 
reservations  additional  to  those  Indicated  by 
that  map  were  made  before  the  decree  was 
entered  in  favor  of  the  Leroys,  and  which 
changed  the  relation  of  certain  streets  to  Mis- 
sion creek,  and  changed  somewhat,  apparent- 
ly, the  course  and  width  of  Channel  street. 
The  opinion  of  the.supreme  court  was  written 
by  Mr.  Justice  Field,  and  to  this  opinion  we 
may  loolt  to  aid  us  in  arriving  at  the  meaning 
of  the  formal  decree  as  subsequently  entered 
by  the  cleric  of  the  court.  It  appears  from 
the  opinion  that  In  the  action  brought  by  the 
Leroys  they  deraigned  title  through  William 
J.  Shaw,  who  derived  title  through  KissUng, 
Thorne,  and  Center,  and  one  Stewart,  whose 
several  titles  the  court  held  had  been  fully  es- 
tablished under  the  Van  Ness  ordinance,  run- 
ning baclc  to  a  date  contemporaneous  with 
that  ordinance;  that  "the  title  to  the  lands 
thus  claimed  by  KissUng  and  by  Thome  and 
Center,  and  by  Stewart  as  a  purcliaser  from 
them  of  four  and  a  iialf  acres,  became,  by 
operation  of  that  ordinance  and  the  confirma- 
tory legislation  mentioned,  vested  in  those 
parties,  and  by  their  conveyance  passed  to 
'William  J.  Shaw,  and  was  by  him  conveyed 
to  Eugene  L.  Sullivan,  and  thence  to  the 
plaintiffs  [Leroys]  in  this  suit"  The  opinion 
further  reads:  "AU  the  right,  title,  and  in- 
terest which  the  city  held,  and  whichcould  be 
conveyed  under  the  Van  Ness  ordinance,  had, 
therefore,  passed  to  Shaw  when  the  suit  to 
quiet  his  title  was  commenced  and  carried 
to  judgment  In  the  district  court  of  the 
Twelfth  Judicial  district  of  the  state,  and 
whatever  benefit  Shaw  had  acquired  by  that 
decree  in  his  favor  inured  to  the  benefit  of 
his  grantees;  the  public  rights  reserved  by 
the  Van  Ness  ordinance  being  necessarily  ex- 
cepted." The  suit  here  referred  to  was  be- 
gun by  Shaw  on  March  28,  18C1,  and  a  decree 
was  entered  in  his  favor  February  5,  1862, 
from  which  no  appeal  was  ever  taken.  The 
opinion  proceeds:  "One  of  these  [1.  e.  "pub- 
lic rights"]  was  a  reservation,  notwithstand- 
ing its  grant,  of  lands  then  occupied  or  set 
apart  for  public  squares,  streets,  and  sites  for 
school  houses,  city  hall,  and  other  buildings 
belonging  to  the  corporation;  and  the  decree 
in  this  case  should  have  excepted  from  its 
operation  lands  thus  reserved."  After  dis- 
cussing the  claim  of  Shaw  in  the  suit  above 
referred  to,  arising  from  a  deed  to  hhn  of  the 
tide-land  commissioners,  the  opinion  con- 
tinues: "There  was  tlierefore  nothing  in  the 
deed  of  the  tide-land  commissioners  which 
could  by  any  possibility  impair  the  right  of 
the  city  to  exercise  the  power  reserved  in  the 
Van  Ness  ordinance  over  such  portions  of  the 


lands  conveyed  to  occupants  under  that  ordi- 
nance as  had  been  occupied  or  set  apart  for 
streets,  squares,  and  public  buildings  of  the 
city.  Such  a  reservation  should  have  been 
embodied  in  the  decree  in  this  case."  The 
opinion  (includes  as  follows:  "The  decree 
should  therefore  be  modified  by  adding  the 
declaration  that  nothing  therein  shall  be 
deemed  to  Impair  in  any  respect  the  rights 
reserved  in  the  Van  Ness  ordinance  to  the 
city  of  San  Francisco  or  its  successor,  the 
city  and  county  of  San  Francisco,  over  lands 
that  had  then  been  occupied  or  set  apart  for 
streets,  squares,  and  public  buildings  of  the 
city,  and  as  thus  modified  be  affirmed;  and 
it  is  so  ordered."  We  have  quoted  in  an 
earlier  part  of  this  opinion  the  language  of  the 
decree  as  modified,  which  modification  is  iden- 
tical with  that  in  the  concluding  paragraph  of 
the  opinion  of  Judge  Field.  Having  in  view 
the  facts  stated  by  Judge  Field  relative  to  the 
Shaw  titie,  which  is  the  origin  of  the  Leroy 
title,  it  seems  quite  clear  to  us  that  the  modi- 
fication of  the  Leroy  decree  relating  to  the 
reserved  rights  of  the  city  had  reference  to 
those  rights  as  they  existed  at  a  date  cer- 
tainly no  later  than  the  Van  Ness  map,  which 
set  forth  the  reservations  then  claimed  by  the 
city  under  the  Van  Ness  ordinance.  In  mak- 
ing subsequent  maps  and  passing  subsequent 
ordinances  the  city  could  not  destroy  any 
rights  that  had  attached  in  favor  of  settlers 
or  occupants  of  land  confirmed  to  them  by  the 
Van  Ness  ordinance  and  by  the  acts  of  the 
legislature  ratifying  the  action  taken  by  the 
city  under  that  ordinance.  , 

The  Leroys  brought  their  action  to  quiet 
their  title  October  26,  1883,  and  It  was  still 
pending  on  appeal  to  the  supreme  court  and 
undecided  when,  on  November  29,  1880,  the 
city  brought  this  present  action.  If  the  Le- 
roy decree  had  not  been  modified  It  would 
have  been  conclusively  determinative  of  the 
rights  of  the  Leroys  to  at  least  some  por- 
tion of  the  disputed  laud;  and  being  modi- 
fied in  the  particular  already  noticed,  and 
being  In  all  other  respects  affirmed,  the  only 
question  is  as  to  what.  If  any,  reservations 
of  the  land  In  controversy  did  the  city  make 
by  the  Van  Ness  map.  The  other  maps  In- 
troduced in  evidence— the  engineer's  map, 
so  called  (adopted  1866),  and  the  Humphreys 
map  (adopted  1870)— are  of  dates  subsequent 
to  the  Van  Ness  map,  and  subsequent  to  the 
inception  of  Shaw's  titie,  as  we  understand 
the  facts  in  the  Leroy  suit  against  the  city. 
The  Van  Ness  map  must  therefore  govern 
In  determining  what  reservations  were  made 
by  the  city  that  in  any  way  conflict  with 
the  T^roy  lands.  The  subsequent  maps  and 
ordinances  may  possibly  throw  some  light 
on  the  Van  Ness  map,  and  aid  In  arriving  at 
its  meaning;  but  they  cannot  take  the  place 
of  that  map  In  the  sense  that  by  them,  and 
not  by  the  Van  Ness  map.  are  the  rights 
of  the  present  parties  to  be  determined.  The 
trial  court  evidently  took  into  consideration 
not  only  the  Van  Ness  map,  but  also  the 
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ongiueer's  map  and  the  Humphreys  map 
(which  latter.  It  Is  agreed,  is  identical  with 
the  engineer's  map  so  far  as  the  land  In  con- 
troversy is  concerned),  and  also  other  facts, 
such  as  that  the  city  had  fenced  the  lands 
it  now  claims;  that  Mission  creek  had  been 
filled  by  the  city;  and  other  facts  occurring 
since  the  A'an  Ness  ordinance  was  passed, 
and  that  appeared  in  evidence.  It  Is  also 
manifest  that  the  trial  court  regarded  the 
modification  of  the  Leroy  decree  as  relating 
to  its  date  or  to  the  tteglnnlng  of  their  ac- 
tion, and  that  the  findings  of  the  court  were 
more  or  less  influenced  by  these  later  maps, 
and  by  evidence  aa  to  reservations  made 
by  the  city  In  some  degree,  at  least,  differ- 
ent from  those  indicated  by  the  Van  Ness 
map.  ^  The  location  of  Mission  creek  with 
reference  to  Channel;  Alameda,  and  Colum- 
bia streets  Is  difterent  on  the  Van  Ness  map 
from  its  location  on  the  Humphreys  map. 
On  the  Van  Ness  map  Mission  creek  is  shown 
to  run  west  of  Columbia  street,  while  on  the 
Humphreys  map  the  creek  and  that  street 
are  nearly  coincident  at  and  north  of  Alame- 
da street  for  some  distance.  Channel  street 
on  the  Humphreys  map  seems  to  occupy  a 
different  relation  to  the  other  streets  named 
and  to  Mission  creek  from  the  Channel  street 
delineated  on  the  Van  Ness  map.  Whether 
or  not  the  city  should  be  concluded  by  the 
Van  Ness  map 'as  to  the  exact  location  there- 
on given  of  Mission  creek,  we  at  this  time 
express  no  opinion.  Under  the  view  we  have 
taken,  however,  as  to  the  modification  of  the 
Leroy  decree,  we  do  not  think  this  court 
should.  In  the  present  state  of  the  evidence 
in  thie  case,  undertake  to  point  out  the  re- 
spective rights  of  the  plaintiff  and  appellants 
to  any  particular  lands  in  controversy,  or  to 
pass  upon  any  other  questions  now  before 
the  court.  The  judgment  and  order  should 
be  reversed,  and  a  new  trial  ordered  as  to 
appellants,  to  be  had  upon  the  evidence  al- 
ready taken  and  such  other  evidence  aa 
plaintiff  or  appellants,  or  either  of  them, 
may  wish  to  offer,  and  as  to  all  other  defend- 
ants the  judgment  should  be  afflrnjed. 

We  concur:    HAYNES,  C;    GRAY,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  or- 
der are  reversed  and  a  new  trial  ordered  as 
to  appellants,  to  be  had  upon  the  evidence 
already  taken  and  such  other  evidence  as 
plaintiff  or  appellants,  or  either  of  them, 
may  wish  to  offer,  and  as  to  all  other  de- 
fendants the  judgment  is  affirmed. 


(7  IdaJHo.  330) 

ELG  V.  HOPE  et  al. 

(Supreme  Court  of  Idaho.     Nov.  28,  1900.) 

ACTION  ON  NOTE— COMPLAINT— INDORSEMENT 
BT   MISTAKE. 

Where  it  la  alleged  in  the  complaint  that 
M.  is  Indebted  on  his  promissory   note  to  E. 


in  the  sum  of  $525,  and  that  E.  thereafter  be- 
comes indebted  to  M.  in  the  sum  of  $212.07, 
and  E.  pays  his  indebtedness  to  M.  by  indorsing 
the  same  on  said  promissory  note,  and  thereaft- 
er transfers  such  note  to  !*•  for  the  balance 
dne  on  said  note  after  deducting  said  indorse- 
ment, E.,  the  assignor,  retains  no  mich  interest 
in  said  note  as  would  entitle  him  to  sustain  an 
action  thereon,  althouRh  it  he  alleeed  that  said 
indorsement  was  made  by.  mistake,  when  no 
fact  is  alleged  showing  of  what  such  alleged 
mi.stakc  consisted. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Bingham  coun- 
ty; J.  a  Rich,  Judge. 

Action  by  I/)uis  Elg  against  Rasmus  Hoff 
and  others.  Judgment  for  plaintiff.  Defend- 
ants appeal.    Reversed. 

Dietrich,  Chalmers  &  Stevens,  for  appel- 
lants.   Clark  &.  Holden,  for  respondent 

SULLIVAN,  3.  This  is  an  action  to  fore- 
close a  real-estate  mortgage.  The  facts  nec- 
essary to  an  understanding  of  the  case  are 
substantially  as  follows:  On  the  Ifith  day  of 
May,  1895,  the  appellant  Morrison  made  and 
delivered  to  the  respondent  his  promissory 
note  for  $525,  and  his  real-estate  mortgage 
to  secure  the  payment  of  the  same.  On  May 
25,  1895,  said  respondent,  Elg,  assigned  said 
note  and  mortgage  to  the  Bank  of  Idaho  Falls 
as  collateral  security  for  a  loan  of  ?300.  On 
the  22d  day  of  October,  1886,  the  appellant 
Morrison  conveyed  by  warranty  deed  to  appel- 
lants Rasmus  Hoff,  Nicolay  Hoff,  and  Peter 
Hoff  the  land  described  In  said  mortgage.  On 
the  5th  day  Of  March,  1897,  the  said  Hoffs 
and  wives  conveyed  said  land  by  warranty 
deed  to  appellant  LlndahL  It  Is  alleged  in 
the  complaint  that  Rasmus  Hoff  did,  on  the 
6th  day  of  September,  1898,  for  the  purpose 
of  preventing  said  Bank  ofr  Idaho  Falls,  as 
assignee,  from  foreclosing  said  mortgage,  and 
for  the  purpose  of  postponing  final  settlement, 
propose  and  agree  to  and  with  said  plaintiff, 
Elg,  that  the  said  Hoff,  acting  for  said 
Hoff  brothers,  would  advance  suBlclent  mon- 
ey, to  wit,  $380.97,  with  which  to  redeem  said 
promissory  note  and  mortgage  from  said 
bank,  providing,  however,  that  said  Elg  would 
assign  said  note  and  mortgage  to  the  appel- 
lant Ijndahl,— which  proposition  was  then 
and  there  accepted  by  said  Elg;  that  said 
$380.97  was  advanced  as  agreed,  and  said 
bank  did  on  the  last-mentioned  date  duly  as- 
sign said  note  and  mortgage  to  Elg,  and  he 
thereupon.  In  pursuance  of  said  agreement, 
duly  assigned  them  to  the  said  P.  J.  Lindahl. 
It  is  alleged  In  the  complaint  that  the  plain- 
tiff did  not  accept  said  payment  of  $380.97  on 
said  assignment  In  full  payment  for  said  note 
and  mortgage,  but  made  such  assignment  for 
that  sum  believing  that  an  indorsement  made 
on  the  back  of  said  promissory  note  for  $242.- 
84  was  a  good  and  valid  indorsement,  and  that 
plaintiff  had  received  full  value  therefor,  and 
it  is  alleged  that  all  of  said  facts  were  well 
known  to  all  of  the  defendants.  In  explain- 
ing how  the  credit  of  $242.34  was  mistakenly 
made  by  the  plaintiff,  Elg,  he  alleges  In  his 
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complaint  as  follows:  "That  prior  to  the  date 
of  said  assignment  made  by  said  plaintiff  to 
said  defendant  P.  J.  Lindahl,  and  on  the 
aforesaid  date,  to  wit,  January  25,  1807,  said 
plaintiff  was  owing  and  indebted  to  said  de- 
fendant A.  D.  Morrison  in  the  sum  of  |242.34, 
which  amount  was  then  due;  that  said  plain- 
tiff, by  mistake,  and  laboring  under  a  misap- 
prehension of  the  facts,  credited  said  amount 
of  $242.34,  then  due  said  A.  D.  Morrison  Dy 
said  plaintiff,  on  the  back  of  said  promissory 
note,  on  said  25th  day  of  January,  18&7,  which 
said  amount  still  remains  credited  on  said 
promissory  note;  that  said  plaintiff  has  not 
received  the  said  $242.34,  nor  any  part  there- 
of, the  amount  so  credited  on  the  back  of 
said  promissory  note  as  aforesaid;  that  said 
amount  of  $242.34  was  erroneously  credited 
on  said  promissory  note."  The  foregoing  is 
the  only  explanation  offered  of  how,  or  why, 
or  In  what  respect  the  respondent.  Big,  was 
mistaken,  or  misapprehended  the  facts,  or 
how  he  came-to  make  the  credit  of  $242.34  er- 
roneously. Elg  was  owing  Morrison  $242.34. 
Morrison  was  owing  Elg  the  amount  due  on 
the  note  of  $525,  and  gave  him  credit  for  the 
$242.34  on  said  $525  note,  and  assigned  said 
note,  with  said  indorsement  thereon,  and  the 
mortgage,  to  Lindahl,  the  owner  of  the  land 
described  in  the  mortgage,  for  the  sum  of 
$380.9T.  The  defendant  Morrison  defaulted. 
The  defendant  Lindahl  demurred  specially, 
which  demurrer  was  overruled.  Thereupon 
the  defendants  Hoff  brothers  and  Lindahl 
answered,  putting  in  issue  the  material  al- 
legations of  the  complaint,  and  averred  own- 
ership of  said  note  and  mortgage  in  defendant 
Lindahl.  The  court  submitted  certain  ques- 
tions to  a  Jury,  which  were  answered  by  the 
Jury,  and  the  court  adopted  the  special  flnd- 
mgs  of  the  jury,  and  made  additional  find- 
ings of  facts  from  which  conclusions  of  law 
were  drawn,  and  Judgment  and  decree  enter- 
ed In  favor  of  the  plaintiff,  who  is  respondent 
here.  Numerous  errors  are  assigned,  and 
counsel  for  respondent  suggests  that  the  vital 
question  to  be  determined  on  this  appeal  is, 
did  the  respondent,  Elg,  retain  sufficient  in- 
terest in  said  promissory  note  and  mortgage, 
when  he  assigned  the  same  to  Lindahl,  as  to 
permit  hhu  to  sustain  an  action  to  foreclose 
said  mortgage?  In  the  light  of  the  record 
before  us,  we  are  of  the  opinion  that  Elg  In- 
tended to  and  did  transfer  his  entire  interest 
In  and  to  said  promissory  note  and  mortgage 
to  said  Lindahl  for  the  sum  of  $:i80.97,  and 
that  at  the  time  he  brought  this  action  he  bad 
no  Interest  whatever  In  either  the  note  or 
mortgage,  and  therefore  had  no  cause  of  ac- 
tion in  the  subject-matter  of  this  suit.  From 
the  quotation  above  made  from  the  complaint 
in  this  action  It  Is  made  to  appear  that  the 
promissory  note  and  mortgage  referred  to  in 
this  suit  was  executed  on  May  15,  1805,  and 
•was  owned  by  the  respondent  op  to  September 
6,  1898,  when  he  sold  and  assigned  the  same 
to  appellant  Lindahl  for  $380.07;  that  on 
January  25,  1887,  respondent,  Elg,  was  In- 


debted to  Morrison,  the  maker  of  said  note 
and  mortgage,  in  the  sum  of  $242.34;  that  said 
Elg  paid  said  Morrison  said  sum  by  indors- 
ing it  on  said  promissory  note;  that  said  in- 
dorsement was  on  the  back  of  said  note  at 
the  time  the  assignment  was  made  to  Lindahl. 
After  Elg  had  paid  Morrison  the  $242.34  by 
Indorsement  on  said  promissory  note,  the 
amount  due  on  said  note  was  reduced  by 
$242.34.  The  balance  due  was  sold  and  trans- 
ferred to  Lindahl  for  the  sum  of  $380.97. 
Elg  retained  no  interest  whatever  in  said  note 
after  said  assignment,  and  had  no  right  of 
action  thereon.  The  demurrers  to  the  com- 
plaint ought  to  have  been  sustained.  For 
that  reason  the  Judgment  of  the  court  below 
must  be  reversed,  and  it  is  so  ordered.  As 
the  record  shows  that  the  complaint  cannot 
be  amended  so  as  to  state  a  cause  of  action  in 
favor  of  respondent,  the  court  below  is  di- 
rected to  enter  judgment  dismissing  said  ac- 
tion.   Costs  are  awarded  to  appellants. 

HUSTON,  O.  J.,  and  QUARLBS.  J.,  concur. 


(as  Ner.  50) 

SOUTHERN  DEVELOPMENT  00.  OF  NE- 
VADA V.  DOUGLASS  et  al.    (No.  1,595.) 
(Supreme  Court  of  Nevada.    Dec.  17,  1000.) 

COUNTY  COMMISSIONERS— LEASE  OF  TOLL 
ROAD— CERTIORARI. 

1.  County  commissioners  made  an  order  grant- 
ing a  lease  to  the  proprietors  of  a  toll  road,  la 
accordance  with  (S>mp.  Laws,  $  459,  authoriz- 
ing such  a  lease  when  the  franchise  expired; 
but  the  proprietors  did  not  then  accept  its  con- 
ditions, or  agree  to  perform  them,  and  the 
board  subsequently  refused  to  execute  a  lease 
submitted  for  that  puri)o8e,  and  later  made  an 
order  rescinding  its  original  order  therefor. 
Held,  that  in  makiuK  the  later  order  the  board 
did  not  exercise  judicial  functions,  and  hence 
certiorari  would  not  lie  to  set  the  same  aside. 

2.  If  the  proprietors  obtained  any  right  under 
the  original  order,  and  the  subsequent  order 
infringed  the  same,  certiorari  is  not  a  remedy 
therefor. 

Certiorari  by  tHe  Southern  Development 
Company  of  Nevada,  a  corporation,  against 
W.  J.  Douglass  and  others,  constituting  the 
board  of  county  commissioners  of  Esmer- 
alda  county.    Writ  dismissed. 

M.  A.  Murphy,  for  petitioner.  G.  S.  Green, 
Dlst.  Atty.,  for  respondent 

BONXIFIELD,  C.  J.  In  the  year  1881  or 
1882  the  petitioner  constructed  the  Walker 
I>ake  and  Bodie  toll  road,  situated  in  Es- 
meralda county,  and  continued  from  that 
date  up  to  a  recent  period  to  operate  the 
same,  and  collect  tolls  thereon.  The  peti- 
tioner's franchise  expired  in  1891  or  1892  by 
limitation.  Section  454,  Oomp.  Laws.  Up- 
on the  expiration  of  the  franchise,  the  own- 
ership of  said  road,  with  all  the  rights  and 
privileges  theretofore  belonging  to  the  same, 
vested  In  Esmeralda  county  (section  458, 
Comp.  Laws);  and  the  county  commissioners 
were  authorized  by  said  last  section  to  de-. 
Clare  said  road  a  free  highway,  "provided. 
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that  In  all  cases  falling  within  this  section, 
the  county  commissioners  of  the  proper  coun- 
ty may  give  a  lease  at  a  nominal  rental  of 
any  such  road  -whereon  tolls  are  now  col- 
lected •  •  ♦  to  the  proprietors  •  •  ♦ 
for  a  term  not  to  exceed  five  years,  giving 
to  such  lessees  the  right  to  collect  tolls  on 
such  road.  *  *  •"  Section  459.  On  De- 
cember 4,  1809,  the  petitioner  made  applica- 
tion to  said  board  for  a  lease  at  said  toll 
road  for  the  period  of  Ave  years,  with  the 
privilege  of  collecting  tolls  thereon.  On  the 
next  day,  December  5th,  the  board  "ordered 
that  a  lease  be,  and  the  same  is  hereby, 
granted  to  the  Southern  Development  Co.  for 
a  period  of  five  years,  commencing  January 
1.  1900,  »  •  •  upon  the  following  condi- 
tions: •  •  *."  The  conditions  were  to  be 
performed  by  the  petitioner.  On  the  3d  day 
of  February,  1900,  the  petitioner  presented 
to  the  board  for  execution  a  written  lease 
of  said  road  for  the  above-named  term. 
Subsequently  the  board  rejected  and  refused 
to  execute  the  lease,  and  notified  the  peti- 
tioner thereof.  At  a  later  date,  on  the  Ist 
day  of  October,  1900,  the  board  ordered  that 
the  action  of  the  board  of  December  5,  1899, 
granting  the  Southern-  Development  Com- 
pany a  lease  of  the  Walker  Lake  and  Bodle 
toll  road  for  the  period  of  five  years,  com- 
mencing January  1,  1900,  "be,  and  the  same 
Is  hereby,  rescinded." 

The  contention  of  the  petitioner  Is  that  the 
action  of  the  board  In  making  and  entering 
the  order  of  December  5,  1S99,  was  in  its 
nature  Judicial,  and  that  the  board  exceeded 
its  authority  in  rescinding  said  order  by  the 
order  made  on  the  1st  day  of  October,  1900, 
and  we  are  asked  to' set  a^ide  the  latter  or- 
der. Unless  the  board  in  making  the  order 
complained  of  was  exercising  Judicial  func- 
tions, the  writ  of  certiorari  will  not  lie.  Sec- 
tion 3531,  Comp  Laws.  This  rule  Is  conced- 
ed by  petitioner. 

The  order  of  December  5,  1899,  was  not  a 
lease  In  contemplation  of  the  parties,  but  a 
promise  or  agreement  on  the  part  of  the 
board  to  lease  the  road  on  certain  conditions. 
The  petitioner  did  not  then  accept  the  condi- 
tions, or  agree  to  perform  them,  so  far  as  the 
record  shows.  It  was  so  understood  evident- 
ly by  the  petitioner  that  It  was  not  a  lease, 
or  It  would  not  have  subsequently  prepared 
and  submitted  to  the  board  the  written  lease 
for  execution.  After  said  promise  or  agree- 
ment to  lease  was  made,  the  board  refused 
to  execute  the  lease,  and,  as  stated  above, 
made  the  order  vacating  or  rescinding  the 
said  former  order  made  December  5,  1889. 
We  are  of  opinion  that  even  If  the  board 
had  no  authority  to  make  the  order  of  said 
date,  October  1, 1900,  the  order  cannot  be  set 
aside  in  this  proceeding,  as  in  making  the 
order  the  board  did  not  exercise  Judicial 
functions;  neither  was  the  order  which  was 
vacated  a  Judicial  act.  If  the  petitioner  ac- 
quired any  legal  right  under  the  order  of 
December  5,  1899,  It  cannot  enforce  It  by 


writ  of  certiorari.  If  the  order  made  Octo- 
ber 1,  1000,  Infringed  any  such  right  of  peti- 
tioner, its  remedy  Is  not  by  writ  of  certiorari. 
The  writ  win  not  He  to  compel  the  perform- 
ance of  the  promise  or  agreement  made  by 
the  board,  or  to  set  aside  its  order  revoking 
said  promise  or  agreement  The  writ  Is  dis- 
missed 

MASSET  and  BELKNAP,  JJ.,  concur. 


(22  Utah,  465) 

CAVANAUGH  v.  SALISBURY. 

(Supreme  Court  of  Utah.    Dec.  6,  190O.) 

EQUITABLE  ACTION  —  KVIDENCE  —  PIKDINGS— 
WHEN  NOT  DISTURBED  —  AUTHORITY  OF 
PARTNER  TO  BIND  FIRM  —  NONTRADINQ 
PARTNERSHIP— BURDEN  OP  PROOF— LIABIL- 
ITY OF  PARTNERS. 

1.  Where,  upon  a  careful  examination  and 
consideration  of  all  the  evidence  In  an  equity 
case,  the  conclusion  Is  irresistible  that  the  proof 
is  ample  to  warrant  the  findings  of  the  trial 
court,  they  will  not  be  disturbed. 

2.  A  partner  without  special  authority  can 
bind  the  firm  only  witliin  the  scope  of  the  busi- 
ness, and  the  firm,  in  the  absence  of  ratifica- 
tion, is  not  bound  by  any  transaction  of  a  part- 
ner outside  the  real  or  apparent  scope. 

,  3.  Where  a  partnership  is  engaged  in  the 
fftage  business,  or  the  carrying  of  mails,  passen- 
gers, and  expresSj  a  partner  hag  prima  facie 
no  authority  to  bind  the  firm  or  another  part- 
ner in  a  transaction  relating  to  the  business  of 
mining;  and  he  who  would  seek  to  hold  the 
firm  liable  by  virtue  of  such  transaction  has 
the  burden  to  show  that  the  contracting  part- 
ner had  the  authority  to  enter  therein.  No  such 
power  is  implied  in  a  partner  in  a  nontrading 
partnership. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; Ogden  Hlles,  Judge.  . 

Action  by  Sarah  Et&e  Cavanaugb  against 
O.  J.  Salisbury  and  others.  Case  settled  and 
dismissed  as  to  all  except  O.  J.  and  Monroe 
Salisbury.  Judgment  entered  In  favor  of  O. 
J.  Salisbury,  and  plaintiff  appeals.  AflSrm- 
ed. 

Frank  Hoffman,  for  appellant  W.  C.  Hall 
and  Dickson,  Ellis  &  Ellis,  for  respondent 

BARTCJH,  Q  J.  This  is  an  equitable  ac- 
tion founded  upon  contract.  Originally  the 
suit  was  brought  against  O.  J.  Salisbury, 
Monroe  Salisbury,  and  Katherlne  C.  Belcher, 
administratrix  of  the  estate  of  John  T.  Gil- 
mer, deceased,  defendants.  Afterwards  Mary 
E.  Gilmer,  Wells,  Fargo  &  Co.,  and  John  E. 
Dooly  were  also  made  defendants,  and  a  trial 
was  had;  but  before  the  entry  of  final  Judg- 
ment the  case  was  settled  and  dismissed  by 
stipulation  as  to  all  the  defendants  except  O. 
J.  Salisbury  and  Monroe  Salisbury,  the  plain- 
tiff reserving  the  right  to  prosecute  the  ac- 
tion against  them  to  final  determination. 
Thereupon  the  suit  was  prosecuted  against 
the  defendant  O.  J.  Salisbury,  and  Judgment 
entered  In  his  favor.  From  that  Judgment 
this  appeal  is  taken  by  the  plaintiff. 

The  contract  out  of  which  the  controversy 
arose   reads   as   follows:    "The    undersigned 
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have  this  day  sold  to  Michael  Cavanaugh  one 
thotisand  (1,000)  shares  of  the  capital  stock 
of  the  Highland  Mining  Company  of  Dead- 
wood,  Dakota,  for  the  sum  of  nine  thousand 
dollars  ($9,000),  and  have  received  payment 
in  full  therefor.  It  is  understood  that  said 
stock  is  free  from  assessments  to  this  date. 
The  said  one  thousand  shares  is  to  be  held  in 
pool  subject  to  the  same  terms  as  the  bulk 
of  the  stock,  and,  in  case  of  the  sale  of  the 
whole  or  any  part  of  the  pooled  stock,  said 
Cavanaugh  is  to  receive  his  pro  rata  of  the 
proceeds  of  stock  sold;  and  in  case  the  stock 
is  issued  to  owners  from  the  pool,  without  & 
sale,  the  one  thousand  shares  are  to  be  issued 
to  Cavanaugh  In  the  same  way  and  at  t]be 
same  time  as  to  other  owners  of  stock.  Dat- 
ed March  4,  1880.  Gilmer,  Salisbury  &  Co." 
The  plaintiff,  who  is  the  sole  heir  of  Michael 
Oavanaugh,  deceased,  seeks  to  recover  the 
1,000  shares  of  stock  mentioned  in  this  con- 
tract, and  to  compel  an  accounting  for  all  the 
dividends  paid  theceon. 

It  will  be  noticed  that  the  contract  was 
cocecnted  in  the  name  of  Gilmer,  Salisbury  & 
Oo.  That  company  at  the  time  of  the  execu- 
tion of  th6  instrument  was  a  partnership,  and 
Its  individual  members  were  John  T.  Gilmer, 
O.  J.  Salisbury,  the  defendant,  and  Monroe 
Salisbury.  The  firm  was  engaged  in  the 
stage  business, — carrying  mails,  passengers, 
and  express.  The  contract,  as  shown  by  the 
evidence,  was  made  and  executed  by  John  T. 
Gilmer,  he  signing  the  firm  name  to  it;  and 
the  main  issues  at  the  trial  were  whether  or 
not  the  firm,  and  the  individual  members 
thereof,  were  bound  by  the  terms  of  the  agree- 
ment, and  whether  or  not  the  firm,  or  the  in- 
dividual members  thereof,  have  received  any 
benefits  from  the  shares  of  stock  alleged  In 
the  contract  to  be  held  in  trust  for  Michael 
Cavanaugh.  Respecting  these  issues  the 
court,  in  substance,  found  that  the  firm  of 
Gilmer,  Salisbury  &  Co.  did  not,  for  a  valua- 
ble consideration  or  otherwise,  execute  the 
contract  or  declaration  of  trust,  or  deliver  the 
sa,me  to  Michael  Cavanaugh;  that  the  firm 
did  not,  for  value  or  otherwise,  agree  to  de- 
liver to  Cavanaugh  the  1,000  shares  of  stock 
of  the  Highland  Mining  Company,  or  any 
number  of  shares,  or  receipt  for  the  stock 
or  any  part  thereof;  that  the  firm  did  not 
agree  to  hold  the  stock  in  trust  for  Cavanaugh 
under  the  pool  agreement,  or,  when  the  pool 
should  be  dissolved  or  distribution  of  stock 
made,  that  Cavanaugh  should  receive  the 
1,(KX)  shares,  or  the  dividends  paid  thereon; 
and  "that  said  John  T.  Gilmer,  In  his  life- 
time, signed  the  name  of  Gilmer,  Salisbury 
&  Oo.  to  said  agreement  of  March  4,  1880, 
without  the  knowledge  or  consent  of  the  de- 
fendant Orange  J.  Salisbury,  and  that  the 
said  firm  or  partnership  of  Gilmer,  Salisbury 
&  Co.  did  not  receive  any  of  the  shares  of 
stock  mentioned  In  said  contract  of  March  4, 
1880,  nor  any  of  the  dividends  or  profits  ac- 
cruing or  paid  thereon,  nor  did  the  said  de- 
fendant Orange  J.  Salisbury  receive  any  por- 


tion of  said  shares  of  stock,'  or  any  part  of 
the  dividends  or  profits  growing  or  accruing 
or  paid  thereon,  but  that  the  said  John  T. 
Gilmer  did  receive  said  shares  of  stock  men- 
tioned in  said  contract  of  March  4,  1880,  and 
received  from  said  Michael  Cavanaugh  at  the 
date  of  said  contract  of  March  4,  1880,  the 
nine  thousand  dollars  ($9,000)  mentioned 
therein,  and  at  that  date  used  and  appropri- 
ated the  same  to  his  own  private  and  x>ei^ 
Bonal  uses,  and  without  the  knowledge  or  con- 
sent of  said  Orange  J.  Salisbury,  and  that  said 
contract  or  trust  agreement  of  March  4,  1880, 
was  not  made  by  said  John  T.  Gilmer  for  and 
In  behalf  of  said  Gilmer,  Salisbury  &  Co.,  or 
said  Orange  J.  Salisbury." 

The  appellant  insists  that  the  findings  are 
not  supported  by  the  proof.  Upon  careful  ex- 
amination and  consideration  of  all  the  evi- 
dence, however,  the  conclusion  ia  Irresistible 
that  the  proof  is  ample  to  warrant  the  court 
in  making  the  findings  of  fact  referred  to  and 
quoted.  So,  without  reference  to  the  evidence 
in  detail,  it  is  clear  that  the  court  was  war- 
ranted In  deciding  the  Issues  mentioned  In  fa- 
vor of  the  defendant.  It  Is  true,  the  testi- 
mony shows  that  the  members  of  the  firm  of 
Gilmer,  Salisbury  &  Co.  (first  Qibuer  and 
Monroe  Salisbury,  and  afterwards  O.  J.  Salis- 
bury) were  Individually  interested,  and  each 
had  a  large  amount  of  stock  in  his  own  right 
in,  the  Highland  Mintaig  Company.  They 
were  likewise  interested  In  other  mining  con- 
cems^;  but  the  evidence  fails  to  show  that 
Gilmer,  Salisbury  &  C!o.  was  so  Interested,  as 
a  firm,  hi  the  Highland  Mining  Company,  or 
any  other  mining  corporation,  or  that  the 
firm,  as  such,  did  any  mining  business  what- 
ever. Nor  does  the  proof  show  that  the  con- 
tract in  question  was  executed  or  delivered  by 
authority  of  the  firm  or  of  defendant  O.  J. 
Salisbury,  or  with  his  knowledge  or  consent, 
or  that  the  Instrument  sued  upon  was  within 
the  scope  of  the  business  of  the  partnership, 
or  that  the  firm  or  the  defendant  Salisbury 
ever  received  the  stock  or  the  money  or  divi- 
dends, or  any  part  thereof,  mentioned  In  the 
writing.  On  the  contrary,  it  appears  from 
the  testimony  that  John  T.  Gilmer  made  and 
entered  Into  the  contract  as  an  Individual  af- 
fair of  bis  own,  and  signed  the  firm  name  to 
It  without  any  authority  of  the  firm,  and  that 
the  defendant  Salisbury  was  not  aware  of 
the  execution  of  such  an  instrument  until  a 
long  time  thereafter  he  was  Informed  of  its 
existence  by  the  witness  McComlck,  when  he 
promptly  repudiated  the  transaction.  The 
witness  McConiick,  who  was  guardian  of  the 
plaintiff  before  she  became  of  age,  on  this 
point,  in  part,  testified:  "I  remember  talking 
with  John  T.  Gilmer,  during  my  guardianship. 
about  this  paper  in  this  city.  I  don't  thlnK 
that  I  showed  him  the  paper.  I  think  I  called 
his  attention  to  the  contents.  He  simply  stat- 
ed that  it  was  a  matter  of  his  own.  Prior  to 
that  time  I  had  taken  this  paper  and  showed 
it  to  Mr.  O.  J.  Salisbury.  I  think  I  told  him 
that  O.  J.  Salisbury  told  me  that  he  knew 
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nothing  whatever  of  the  existence  of  the  pa- 
per." On  cross-examination  the  witness, 
among  other  things,  said:  "Mr.  Gilmer  said 
that  it  was  a  deal  that  he  had  with  Oava- 
nangb  personally.  At  the  time  I  bad  the  con- 
Tersation  with  Mr.  Gilmer,  it  was  in  my  offi- 
cial capacity  as  guardian  of  the  minor.  I 
don't  remember  his  making  any  objection  to 
the  claim  at  that  time,  simply  answering  that 
It  was  a  deal  that  he  had  with  Cavanaugh,— 
a  personal  matter  of  his  own."  From  this 
and  other  evidence  In  the  record,  it  is  clear 
that  neither  the  firm,  nor  any  member  there- 
of, except  Gilmer,  had  anything  to  do  with 
the  writing  in  qnestion,  or  received  any  bene- 
fit because  thereof.  It  is  further  apparent 
from  the  proof  that  the  firm  of  Gilmer,  Salis- 
bury &  Co.  was  a  nontradlng  partnership,  and 
that  the  contract,  because  of  which  this  con- 
troversy arose,  was  not  within  the  scope  of 
its  ordinary  business.  A  partner  without  spe- 
cial authority  can  bind  the  firm  only  within 
the  scope  of  the  business,  and  the  Arm,  in  the 
absence  of  ratification,  is  not  bound  by  any 
transaction  of  a  partner  outside  the  real  or 
apparent  scope.  Where,  therefore,  as  in  this 
case,  a  partnership  is  engaged  in  the  stage 
business,  or  the  carrying  of  malls,  passen- 
gers, and  express,  a  partner  has  prima  facie 
no  authority  to  bind  the  firm  or  another  part- 
ner in  a  transaction  relating  to  the  business 
of  mining;  and  he  who  would  seek  to  hold 
the  firm  liable  by  virtue  of  such  transaction 
has  the  burden  to  show  that  the  contracting 
partner  had  the  authority  to  enter  therein. 
The  law  in  the  case  of  a  nontradlng  partner- 
ship implies  no  snch  power  in  a  partner. 
Bates,  Partn.  K  317,  327;  Sklllman  v.  Lach- 
man,  23  Cal.  199;  Irwin  v.  Willlar,  HO  U.  S. 
499,  4  Sup.  Ct.  160,  28  L.  Ed.  225.  Nor  has 
the  appellant  shovra  by  the  evidence  or  other- 
wise that  Gilmer,  in  the  present  Instance,  was 
authorized  to  bind  the  firm  or  the  individual 
members  thereof. 

We  are  of  the  opinion  that  the  proof  in  this 
cnse  shows  no  right  of  recovery  against  the 
respondent,  and  that  the  findings  ot  fact  are 
sufficiently  supported  by  the  testimony.  We 
do  not,  therefore,  consider  it  necessary  to  dis- 
cuss the  remaining  questions  presented.  The 
Judgment  is  aflSrmed,  with  costs. 

MINER  and  BAgKIN,  JJ.,  concur. 


(24  Mont.  487) 

REHBERG  v.  GREISER. 
(Supreme  Court  of  Montana.    Dec.  17,  1900.) 

APPBAIi  —  BRIEF  —  STATEMENT  —  REFERENCE 
TO  TRANSCRIPT— SPECIFICATION 
OF  ERRORS. 
1.  Under  8np.  Ct.  Rule  5.  §  8  (44  Pac.  vi!.), 
requiring  appellant's  statement  to  present  suc- 
cinctly the  questions  involved,  and  refer  to  the 
pnsea  ot  the  transcript,  Ro  that  the  pleadings, 
•'vidence,  etc.,  may  be  easily  found,  a  statement 
that  the  court  reserved  its  decision  as  to  the 
findinfcs  of  the  jury,   and   thereafter  set  aside 
certain  findings  and  substituted  findings  of  its 
own  (referring  to  the  pages  of  the  ti-anscript 


where  this  was  shown),  was  insafficient,  in  so 
far  as  the  qnestion  whether  the  evidence  justi- 
fied the  findings  was  concerned,  in  not  referring 
to  the  pages  of  the  transcript  where  the  evi- 
dence to  support  the  findings  was  to  be  found. 

2.  Failure  of  a  brief  to  set  out  a  specification 
of  errors,  stating  separately  and  particularly 
each  error  asserted,  as  required  by  Sup.  Ct. 
Rule  5,  8  3  (44  Pac.  vU.),  though  not  jurisdic- 
tional on  appeal,  will  he  cause  for  affirming  the 
judgment. 

3.  Whether  a  decision  is  "against  law,"  In 
that  the  findings  do  not  sustain  the  judgment, 
is  an  error  of  law.  and  not  of  fact,  required  to 
be  set  out  in  specifications  of  error. 

4.  Whether  evidence  is  sufficient  to  sustain  a 
finding  is  an  error  of  law  required  to  be  set  out 
in  the  brief  in  specifications  of  error. 

5.  That  the  supreme  court  has  occasionally 
overlooked  infractions  of  the  rule  requiring 
briefs  to  contain  a  e^iecification  of  errors  does 
not  require  it  to  abrogate  the  rule,  or  overlook 
such  infractions  in  other  instances. 

6.  That  Sup.  a.  Rule  5,  §  5  (44  Pac.  vii.), 
prescribes  that  a  brief  not  conforming  there- 
with shall  be  returned  to  the  clerk  without  fil- 
ing, does  not  prevent  the  court  from  dismissing 
the  appeal  for  such  defect;  the  court  having  in- 
herent power  to  affirm  or  dismiss  judgments  ap- 
pealed from  when  not  presented  in  substantial 
compliance  with  its  mles. 

Motion  for  rehearing  denied. 

For  former  opinion,  see  62  Pac.  820. 

PIGOTT,  J.  Since  the  opinion  In  this  case 
was  handed  down  the  death  of  the  appel- 
lant has  been  suggested,  and  the  executrix 
of  hla  will  has  been  substituted  as  the  appel- 
lant. The  executrix  appears,  and  moves  for 
a  rehearing  upon  the  ground  that  in  the  opin- 
ion (C2  Pac.  820,  24  Mont  — )  we  applied  to 
the  brief  of  the  appellant  a  rule  which  was 
not  published  until  long  after  the  brief  was 
deposited  In  the  office  of  the  clerk.  The 
copies  of  the  brief  before  us  bore  no  filing 
marks,  and  we  assumed  that  It  had  been  filed 
after  the  adoption  of  the  present  rules.  It 
is  true  that  the  rule  quoted  In  the  former 
opinion  differs  somewhat  from  the  rule  In 
existence  at  the  time  the  brief  was  filed. 
Section  3,  rule  6  (44  Pac.  vll.),  which  went 
into  effect  January  1, 1896,  provides  that  the 
brief  shall  contain  "in  the  order  'here  stated: 
(1)  A  concise  abstract  or  statement  of  the 
case,  presenting  succinctly,  the  questions  In- 
volved, and  the  manner  In  which  they  are 
raised,  which  abstract  shall  refer  to  the  page 
numbere  in  the  transcript  in  such  manner 
that  pleadings,  evidence,  orders  and  judgment 
may  be  easily  found.  (2)  A  specification  of 
errors  relied  upon,  which  shall  set  out  sep- 
arately and  particularly  each  error  asserted 
and  Intended  to  be  urged.  •  •  •"  In  the 
motion  for  a  rehearing  counsel  for  the  appel- 
lant say  that  a  reversal  of  the  Judgment  and 
order  denying  a  new  trial  was  asked  for  be- 
cause of  the  insufficiency  of  the  evidence  to 
sustain  the  findings  of  the  court  and  because 
the  decision  is  against  law.  The  abstract 
or  statement  of  the  case  contained  in  the 
brief  recites  that  the  action  is  for  a  perma- 
nent Injunction  against  the  defendant,  en- 
joining him  from  diverting  waters  of  the 
Prickly  Pear  creek,  to  which  the  plaintifT 
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and  defenaant  claim  to  be  entitled,  from  a 
certain  ditch  tapping  tlie  creek,  jointly  con- 
structed and  owned  by  tbe  parties.  After 
reciting  the  contents  of  the  pleadings,  it  pro- 
ceeds: "A  Jui-y  trial  was  had,  and  nine- 
teen special  findings  were  returned.  The 
court  reserved  its  decision  on  said  findings, 
and  thereafter  set  aside  certain  of  the  find- 
ings returned  by  the  jury,  substituted  In 
their  places  findings  of  its  own,  and  render- 
ed a  judgment  and  decree  in  favor  of  plain- 
tiff and  respondent  Thereafter  defendant, 
Grelser.  moved  for  a  new  trial.  The  motion 
was  by  the  court  overruled.  The  defendant 
appeals  from  said  judgment  and  decree  and 
the  order  of  the  court  overruling  defendant's 
motion  for  a  new  trial." 

This  statement  or  abstract  of  the  case,  at 
least  In  so  far  as  the  question  whether  tbe 
evidence  justified  the  findings  Is  involved, 
does  not  conform  to  the  requirements  of  the 
rule.  It  does  not  appear  from  tbe  statement, 
or  from  any  reference  therein  made,  what 
the  evidence  was,  or  what  it  proved  or  tend- 
ed to  prove.  There  is  not  a  suggestion  with 
respect  to  evidence,  nor  that  any  was  re- 
ceived. Immediately  followhig  the  so-called 
"Statement  of  the  Case"  is  the  argument 
Neither  In  its  proper  place  nor  elsewhere  in 
the  brief  is  there  set  out  In  accordance  with 
the  command  of  the  rule,  a  specification  of 
errors  relied  upon.  Here  and  there  In  the 
argument  may  be  gleaned  the  reasons  urged 
for  reversal;  but  the  rule  requires  that  the 
errors  specified  must  be  grouped  together, 
and  must  constitute  a  division  of  the  brief 
separate  and  distinct  from  the  abstract  and 
from  the  argument  In  the  respect  Just  men- 
tioned, the  brief  violates  the  rule  as  serious- 
ly as  did  the  one  condemned  in  Babcock  v. 
Caldwell,  22  Mont  460,  56  Pac.  1081.  In  that 
case  it  was  said  that  the  specification  of  er- 
rors required  by  the  rule  is  designed  to 
serve  the  purpose  whlcK  an  assignment  of  er- 
rors accomplished  at  the  common  law.  This 
was  perhaps  not  entirely  accurate.  The  as- 
signment is  the  pleading  filed  by  the  plain- 
tiff In  error  In  the  court  to  which  the  cause 
has  been  transferred  by  the  writ  of  error, 
and  is  jurisdictional.  Its  function  in  the 
higher  court  may  be  likened  to  the  function 
of  the  declaration  in  the  lower  court  and  the 
joinder  in  error,  which  makes  the  issue,  is 
akin  to  a  plea  in  general  denial.  The  assign- 
ment performs  the  further  office  of  calling 
attention  to  the  errors  relied  on.  The  speci- 
fication required  by  the  rule  of  this  court 
may  not  be  Indispensable  to  jurisdiction.  It 
is,  however,  essential  for  the  purpose  of 
pointing  out  with  particularity  the  errors 
relied  upon  for  reversal,  and  hence  it  per- 
forms the  second  office,  at  least,  of  the  com- 
mon-law assignment  For  convenience,  and 
as  an  aid  to  the  court  In  the  consideration 
and  determination  of  appeals,  the  rule  re- 
quires tliat  the  errors  relied  upon  shall  be 
specified  and  grouped  together  after  the  state- 
ment of  the  case. 


Counsel  assert  that  the  rule  requires  only 
a  specification  of  the  errors  In  law  relied 
upon,  and  does  not  require  a  specification  of 
the  Insufficiency  of  the  evidence  to  justify  a 
finding  or  other  decision  of  the  court,  nor 
that  the  decision  is  against  law.  Their  posi- 
tion is  that  when  the  only  points  relied  upon 
for  reversal  are  that  the  evidence  was  In- 
sufficient, and  the  decision  was  against  law, 
the  rule  does  not  contemplate  a  specification 
of  errors.  To  support  the  position,  they  In- 
stance section  1171  of  the  Code  of  CJvIl  Pro- 
cedure, which,  among  other  grounds  for  a 
new  trial, .  enumerates  the  following:  (1) 
Insufficiency  of  the  evldeiice  to  justify  the 
verdict  or  other  decision;  (2)  that  the  deci- 
sion is  against  law;  (3)  errors  in  law  occur- 
ring at  the  trial  and  excepted  to.  They  In- 
voke also  section  1173  of  the  same  Code, 
which  provides  that  when  the  notice  of  mo- 
tion for  a  new  trial  "designates  as  the  ground 
of  the  motion  the  insufficiency  of  the  evi- 
dence to  justify  the  verdict  or  other  decision, 
the  statement  shall  specify  the  particulars 
in  which  such  evidence  is  alleged  to  be 
Insufficient  When  the  notice  designates  as 
the  ground  of  the  motion  errors  in  law,  oc- 
curring at  the  trial  and  excepted  to  by  the 
moving  party,  the  statement  shall  specify 
the  particular  errors  upon  which  the  party 
will  rely."  They  cite,  also,  Bardwell  v.  An- 
derson, 18  Mont  528,  46  Pac.  443,  where  It 
was  held  that  specifications  of  error  in  law 
In  a  new-trial  statement  are  not  to  be  con- 
founded with  specifications  therein  of  the 
Insufficiency  of  the  evidence,  and  that  In- 
Bufflciency  of  the  evidence  to  justify  a  par- 
ticular finding  of  fact  may  not  be  presented 
by  means  of  a  specification  of  errors  in  law. 
These  distinctions  which  the  statutes  draw 
and  the  cases  recognize  pertain  to  the  pro- 
cedure in  the  district  courts  upon  motions 
for  new  trials,  and  in  nowise  affect  the  rule 
of  the  supreme  court  requiring  the  errors  re- 
lied upon  in  the  latter  court  to  be  specified  iu 
the  briefs.  This  court  when  exercising  Its 
appellate  jurisdiction,  Is  a  court  for  the  cor- 
rection of  errors  committed  in  or  by  the 
court  or  judge  a  quo.  Whether  a  "decision 
against  law"  includes  anything  but  a  verdict 
or  special  finding  of  a  jury  returned  contrary 
to  tbe  law,  as  declared  in  the  charge  of  the 
court  we  do  not  pause  to  Inquire,  for  tbe 
appellant  uses  the  term  as  meaning  that  the 
findings  do  not  sustain  the  judgment  and 
that  the  judgment  is  therefore  erroneous. 
Such  supposed  error,  to  be  considered  here, 
must  be  specified  in  the  brief.  It  is  plahily 
an  error  of  law.  The  denial  of  a  proper  mo- 
tion to  vacate  a  finding,  verdict  or  decision 
which  was  not  supported  by  any  evidence  is 
also  manifestly  an  error  of  law.  What  the 
evidence  tends  to  prove  Is  question  of  law, 
and  hence  a  finding  by  a  court  of  a  fact 
which  is  not  supported  by  any  evidence 
whatever  Is  equivalent  to  a  decision  or  nil- 
Ing  that  there  was  some  evidence  tending  to 
prove  what  Is  found  when  in  truth  there 
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'n-as  none;  and  tbis  also  presents'  a  question 
of  law  which,  when  the  finding  is  excepted 
to,  becomes  a  proper  subject  for  review  on 
writ  of  error  at  the  common  law  and  on  ap- 
peal under  the  Code  of  Ovil  Procedure  of 
Montana.  The  Francis  Wri^t,  105  U.  S. 
381,  26  L.  Ed.  1100;  The  E.  A.  Packer,  140 
U.  S.  360,  11  Sup.  Ct.  794,  35  L.  Ed.  453;  Al- 
exandre V.  Machan,  147  U.  S.  72,  13  Sup.  Ot. 
211,  37  L.  Ed.  84;  Bedlow  v.  Dry-Dock  Co., 
112  X.  Y.  263,  19  N.  R  800,  2  L.  R.  A.  629; 
Femald  v.  Bush,  131  Mass.  591;  .and  see 
Styles  V.  Tyler,  64  Oonn.  432,  30  Atl.  165. 
The  three  errors  referred  to  are  unquestion- 
ably errors  of  law,  and  must  be  specified, 
and  so  must  any  other  error  relied  upon. 
What  evidence  in  substantial  conflict  proves 
—that  is  to  say,  what  inference  of  ultimate 
fact  Is  to  be  deduced  from  disputed  eviden- 
tiary or  probative  facts— is  a  question  of  fact 
the  final  determination  of  which  is  confided 
to  the  trial  court  or  jury,  whose  decision  can- 
not be  overturned  by  this  court  upon  the 
ground  that  the  evidence  preponderated 
against  the  finding  or  verdict;  but,  in  cases 
where  the  decisipn  is  so  clearly  against  the 
weight  of  the  evidence  as  to  require  the  In- 
ference that  It  was  made  under  the  influ- 
ence of  passion,  prejudice,  bias,  or  corrup- 
tion, this  court  will  set  aside  the  decision  as 
error,  and  remand  the  cause  for  a  new  trial; 
and  whether  such  decision  be  deemed  an  er- 
ror in  law  or  an  erroneous  inference  of  fact 
is  immaterial  in  respect  of  the  necessity  for 
specifying  the  error  In  the  brief  as  a  condi- 
tion precedent  to  its  consideration  by  this 
court  Each  error  asserted  and  intended  to 
be  urged  must  be  particularized  as  the  rule 
requires.  If  an  error  in  matter  of  fact  can 
be  reviewed  by  this  court,  it  must  be  speci- 
fied; If  It  cannot  be  reviewed  by  thii  court, 
then  It  Is  not  the  subject  of  a  specification. 
The  rule  demands  that  the  error  intended  to 
be  urged  must  be  particularly  specified,  and, 
without  the  proper  specification,  the  appel- 
lant is  in  no  position  to  demand  that  any 
supposed  error  be  considered. 

It  is  also  said  by  counsel  that  this  court 
has  hitherto  decided  some  cases  on  the  mer- 
its where  the  briefs  were  In  the  condition  of 
the  one  filed  by  the  appellant.  If  this  be 
tme,  It  certainly  does  not  follow  that  the  su- 
preme court  must  or  should  abrogate  the 
nile  for  the  benefit  of  the  appellant  in  this 
case.  That  a  failure  to  comply  with  the  re- 
quirements of  the  rule  has  been  occasionally 
overlooked  or  disregarded  furnishes  no  reason 
why  the  practice  should  be  continued.  The 
appellant's  brief  has  been  on  file  for  more 
than  two  years,  and  during  that  period  this 
court  has  affirmed  many  Judgments  and  or- 
ders, for  the  reason  that  the  briefs  did  not 
meet  the  demands  of  the  rule,  and  an  ample 
opportunity  has  been  afforded  him  to  apply 
for  leave  to  file  a  new  brief  or  for  leave  to 
amend;  Indeed,  at  the  time  the  cause  was 
argued  and  submitted  the  defects  were  ad- 
verted to,  but  no  effort  was  made  to  supply 


them.  We  are  told  that  the  only  penalty 
prescribed  by  section  6,  rule  5  (44  Pac.  vil.),. 
of  the  rules  of  1896,  Is  that,  if  the  brief  does 
not  conform  therewith,  it  shall  be  returned 
by  the  clerk  without  filing.  Such  penalty  Is 
not  the  only  one;  for  Inherent  power  to  af- 
firm or  dismiss  orders  and  Judgments  ap- 
pealed from,  when  not  presented  in  substan- 
tial compliance  with  its  rules,  resides  in  this 
court  The  motion  for  a  rehearing  Is  de- 
nied.   Denied. 

BRAXTLY.  0.  J.,  and  WORD.  J„  concur. 


ao  N.  M.  5551 

BLAOKWELL  v.   FIRST  NAT.   BANK   OF 

ALBUQUERQUE  et  al. 

(Supreme  Court  of  New  Mexico.    Aug.  24, 

1900.) 
DELINQUENT  TAXES-SALB-NOTICB— LIEN- 
STATUTES. 

1.  In  the  sale  of  real  estate  for  taxes  which 
are  delinquent  the  notice  required  by  statute 
must  be  strictly  complied  with,  and  the  time 
prescribed  by  statute  for  the  publication  and 
posting  of  the  notice  is  essential  to  the  validity 
of  any  sale  made  under  it,  and  the  notice,  if  giv- 
en for  less  than  the  statutory  time,  makes  void 
all  subsequent  proceedings,  no  matter  how  reg- 
ular they  may  themselves  be. 

2.  If,  at  the  time  the  sale  for  delinquent  tax- 
es was  made,  there  was  no  statute  in  force  giv- 
ine  the  purchaser  at  an  irregular  or  void  tax 
sale  a  lien  upon  the  property  sold,  or  for  money 
paid  by  the  purchaser  for  any  subsequent  tax- 
es, an  act  passed  after  such  sale  does  nat  give 
a  lien.  Such  lien  exists  only  by  virtue  of  the 
provisions  of  a  statute. 

3.  The  territory  can,  by  statute,  give  a  lien 
to  purchasers  at  void  tax  sales  for  the  money 
paid  by  them  upon  the  property  attempted  to 
be  sold,  but  such  a  lien  cannot  be  created  by 
retroactive  legislation.  Only  the  lien  which  the 
territory  has  can  pass  by  such  legislation. 

4.  Laws  enacted  at  the  same  session  of  the 
legislature  relating  to  the  same  subject-matter 
are  in  pari  materia,  and  are  to  be  considered 
and  construed  together,  as  if  they  were  differ- 
ent sections  of  one  act,  and  as  if  enacted  at  the 
same  time. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Bernalillo  coun- 
ty;  before  Justice  J.  W.  Crumpacker. 

Action  by  Arthur  M.  Blackwell  against  the 
First  National  Bank  of  Albuquerque  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
appeal.    Affirmed. 

On  September  1,  1898,  A.  M.  Blackwell 
filed  suit  in  the  district  court  of  Bernalillo 
county  against  the  above-named  defendants, 
appellants  herein.  The  complaint  answers, 
and  amended  answers  show  that  on  March 
1,  1892,  Joseph  E.  Saint  and  wife  gave  to 
Blackwell  a  mortgage  on  certain  lots  situat- 
ed In  the  city  of  Albuquerque  to  secure  the 
payment  of  the  sum  of  $3,000,  and  that  said 
debt  at  the  date  of  the  filing  of  this  suit  was 
still  unpaid;  that  on  September  6,  1895,  tlie 
collector  of  the  county  of  Bernalillo  sold 
said  property  for  taxes  due  for  the  year 
1894,  which  taxes  amounted  to  $118.92,  and 
that  said  property  was  struck  oft  to  the  de- 
fendant R.  W.  D.' Bryan,  who  sold  the  tax 
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certificate  to  the  defendant  the  First  Na- 
tional Banlc;  that  on  July  4,  1806,  the  banlc 
paid  the  taxes  assessed  against  the  property 
for  the  first  half  of  the  year  1S95,  amount- 
ing to  949.42,  and  on  January  22,  1897,  paid 
the  taxes  assessed  against  the  property  for 
the  second  half  of  the  year  1896,  amounting 
to  $49.42,  and  likewise  on  January  26,  1897, 
paid  the  taxes  assessed  against  the  property 
for  the  first  half  of  the  year  1896,  amounting 
to  the  sum  of  ^0.03.  On  AprU  6,  1896, 
March  7,  1807,  and  March  9,  1898,  the  prop- 
erty was  again  sold  by  the  collector  of 
Bernalillo  county  for  taxes  due  upon  the 
same  for  1808,  for  the  second  half  of  1896, 
and  the  second  half  of  1897,  and  was  pur- 
chased at  each  of  said  sales  by  the  defend- 
ant J.  A.  Henry  for  the  sums  of  $76.82,  $63.- 
22,  and  $64.53,  respectively.  The  complaint 
also  alleges  that  the  first  sale  of  said  prop- 
erty was  advertised  to  take  place  on  Sep- 
tember 2,  1895,  and  that  no  adjournment  of 
said  sale  from  September  2,  1895,  to  some 
other  day.  was  entered  on  the  books  of  tfie 
collector,  or  posted  at  the  court-house  door, 
as  required  by  section  4087  of  the  Complied 
Laws  of  1807;  that  the  first  notice  of  ad- 
journment entered  on  the  records  of  the  coJ- 
lector's  oflice  was  on  September  9,  1896,  and 
that  the  statute  does  not  authorize  the  ad- 
vertisement for  sale  of  property  for  taxes 
In  September,  but  only  on  or  before  the  first 
Monday  in  March  in  each  year  (section  4074, 
Comp.  Laws  1897);  that  the  other  sales  of 
the  property,  when  the  same  was  bought  In 
by  Henry,  were  also  adjourned  from  time  to 
time,  but  that  no  notice  of  such  adjourn- 
ments are  made  upon  the  books  of  the  col- 
lector, as  required  by  law.  The  complaint 
also  sets  out  several  other  alleged  defects 
In  the  proceedings  taken  by  the  collector 
prior  to  the  making  of  the  sale;  that  he  did 
not  give  notice  of  tax  sales  by  causing  the 
same  to  be  published  once  a  week  for  four 
consecutive  weeks,  the  last  publication  be- 
ing at  least  one  week  prior  to  the  date  of 
sale,  in  some  newspaper  published  In  the 
county,  and  also  by  causing  a  copy  of  such 
notice  to  be  posted  on  the  door  of  the  county 
court  house  at  least  five  weeks  before  the 
date  of  sale;  that  said  property  was  sold 
for  taxes  assessed  upon  personal  property 
of  defendant  Saint,  as  well  as  the  taxes  as' 
sessed  upon  his  real  estate;  that  a  sale  of 
the  personal  property  was  condition  prece- 
dent to  a  resort  to  the  real  estate;  that  the 
property  was  not  advertised  to  be  sold,  and 
sold  to  the  person  who  offered  to  pay  the 
amount  of  the  taxes  due  on  the  same  for  the 
smallest  portion  thereof,  but  was  advertised 
to  be  sold  to  the  highest  bidder  for  cash; 
that  the  notice  of  sale  did  not  state  the 
amount  of  the  taxes  assessed  against  the 
property;  that  the  figures  were  given  with- 
out dollar  marks,  and  were  meaningless,  etc. 
These  alleged  defects  in  the  manner  of  ad- 
vertising the  notice  of  the  sale  and  the  man- 
ner of  conducting  It  are'  not  denied  by  the 


answers.  The  defendant  Bryan  filed  a  dis- 
claimer on  the  ground  that  he  had  no  inter- 
est in  the  property.  The  answers  of  the  bauk 
and  Henry  alleged  that  the  taxes  were  regu- 
larly assessed,  and  were  liens  upon  the  prop- 
erty, and  that  by  virtue  of  the  sales  and  the 
proceedings  set  forth  In  the  complaint  they 
became  subrogated  to  all  the  right,  title,  and 
interest  of  the  territory  of  New  Mexico  and 
Bernalillo  county  In  and  to  the  taxes  for 
the  several  years  aforesaid;  and  that,  if 
such  tax  sale  should  prove  Irregular,  they 
should  recover  the  taxes  so  paid  by  them, 
and  Interest  at  the  rate  of  25  per  cent,  per 
annum  upon  the  several  amounts  so  paid. 
They  fiirther  virtually  consent  to  the  grant- 
ing of  the  relief  prayed  for  in  the  complaint, 
and  repayment  to  them  of  the  several  sums 
that  they  had  paid  out,  with  interest  as 
aforesaid.  Defendant  Sandoval  in  his  an- 
swer admitted  that  he  was  the  collector  of 
Bernalillo  county,  and  that  he  would  issue 
deeds  to  the  property  to  the  several  holders 
of  tax  certificates  if  they  applied  to  him  for 
the  same  after  the  statutory  period  of  three 
years.  To  the  answers  of  the  First  National 
Bank  and  Henry  the  plalntift  demurred. 
This  demurrer  was  never  passed  upon,  as, 
while  the  case  was  in  this  condition,  a  ses- 
tloa  of  the  territorial  legislature  was  held, 
and  a  new  law  was  passed,  which  granted 
to  purchasers  at  tax  sales  heretofore  made 
the  lien  of  the  county  and  territory  for  such 
taxes,  and  thereupon  the  defendant  bank 
and  Henry  filed  amended  and  supplemental 
answers,  and,  in  addition  to  the  allegations 
in  their  previous  answers,  set  up  the  act  of 
the  legislature,  and  claimed  thereunder  the 
right  to  recover  the  taxes  which  were  due  at 
the  time  the  sale  took  place,  together  with 
all  penalties  thereon  and  subsequent  taxes 
paid,  with  Interest  at  the  rate  of  25  per  cent, 
per  annum.  To  these  amended  and  supple- 
mental answers  plaintiff  demurred,  which  de- 
murrer, in  substance,  set  out:  "That  the 
matters  and  things  set  up  therein  constitute 
no  defense  as  against  the  relief  prayed  for 
by  the  plaintiff;  that  the  act  of  the  legisla- 
ture did  not  purport  to  subrogate  the  de- 
fendants to  any  tax  lien  which  the  said 
county  and  territory  may  have  had  in  said 
property  described  In  said  complaint  for  the 
taxes  mentioned  therein;  and  because.  If 
said  act  did  so  pretend  to  give  the  defend- 
ants a  lien  for  said  taxes,  it  would  be  the 
creation  of  a  new  lien,  the  old  lien  having 
ceased  to  exist,  and  would  be  unconstitution- 
al and  void;  and  because  that  4t  the  time 
the  said  act  was  passed  neither  tiie  territory 
nor  the  county  had  any  lien  on  said  property 
for  said  taxes;  and  because  the  legislature 
at  the  same  session  passed  an  act  providing 
that  all  penalties  and  Interest  upon  all  de- 
linquent taxes  which  might  be  paid  prior  to 
the  1st  day  of  July,  1809,  should  be  remit- 
ted." The  case  was  heard  upon  this  demur- 
rer to  the  amended  and  supplemental  an- 
swer, and  the  demurrer  was  sustained,  and. 
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tbe  defendants  declining  to  plead  further, 
the  court  entered  a  decree  ordering  payment 
Into  court  for  the  beneflt  of  the  defendants 
of  the  amount  of  taxes  and  costs  which  had 
been  paid  by  said  defendants,  with  Interest 
thereon  at  the  rate  of  6  per  cent,  per  annum, 
from  the  date  of  the  respective  payments 
by  the  defendants,  and  canceling  the  tax  cer- 
tificates and  granting  other  relief.  From 
tltls  decree  the  defendants  appealed  to  this 
court,  assigning  as  error  that  the  court  erred 
In  granting  plaintiff  the  relief  prayed  for  on 
Ills  paying  to  the  defendants  the  various 
amounts  of  taxes  paid  by  them,  with  6  per 
cent  interest,  when  such  relief  should  not 
have  been  granted  without  first  compelling 
plaintiff  to  pay  defendants  the  several 
amounts  paid  by  them,  with  Interest  at  the 
rate  of  25  per  cent  per  annum.  The  validity 
of  the  assessments  is  nowhere  attacked  In 
the  complaint. 

A.  B.  McMlllen  and  Johnston  &  Flnecal,  for 
appellants.    Chllders  &  Dobson,  for  appellee. 

MILIS,  C.  J.  (after  stating  the  facts).  The 
appellants  rely  on  section  40C6  of  the  Com- 
piled Laws  of  1897,  which  provides  that  de- 
linquent taxes  shall  bear  Interest  at  the  rate 
of  25  per  cent  per  annum,  and  chapter  27  of 
the  laws  of  1899,  which  provides:  "That  un- 
der all  tax  sales  made  heretofore  by  the  va- 
rious county  collectors  of  this  territory,  by 
virtue  of  the  revenue  laws  In  force  prior  to 
the  1st  day  of  January,  1899,  the  certificates 
of  sale  Issued  by  said  collectors,  as  provided 
for  by  section  4002  of  the  Compiled  Laws  of 
1897,  shall,  and  hereby  do,  vest  in  the  pur- 
chasers to  whom  said  certificates  may  have 
been  Issued,  their  heirs  and  assigns,  all  the 
right  title,  interest  and  lien  of  the  county 
and  territory,  In  and  to  the  real  estate  sold 
for  the  taxes  for  which  the  same  may  have 
been  sold,  or  subsequently  paid  as  provided 
for  by  section  4094  of  said  laws;  and  under 
any  sale  made  heretofore,  under  the  provi- 
sions of  said  revenue  laws  for  the  non-pay- 
ment of  taxes  which  may  hereafter  prove  to 
be  Invalid,  and  Ineffectual  to  convey  the  title 
for  any  cause,  except  In  case  of  land  exempt 
from  taxation,  or  upon  which  the  taxes  may 
have  been  paid  prior  to  such  sale  therefor, 
the  lien  which  the  county  and  territory  had 
on  such  land  for  all  taxes,  territorial,  county 
and  municipal,  for  which  said  lands  may 
have  been  sold,  or  subsequently  paid  by  the 
purchaser  at  tax  sale  as  provided  for  by  sec- 
tion 4094,  shall  remain  in  full  force  and  ef- 
fect and  Is  hereby  declared  to  be  transferred 
.  by  said  certificates  of  sale  to  the  grantees, 
their  heirs,  and  assigns,  who  shall  be  entitled 
to  foreclose  said  lien  as  mortgages  and  other 
liens  are  foreclosed,  the  owner  of  said  lands 
being  allowed  to  redeem  the  same  as  now 
provided  by  law  upon  the  payment  to  said 
comity  collectors  of  the  amounts  for  which 
said  property  was  sold  for  taxes,  together 
with  Interest  thereon  at  the  rate  heretofore 


provided  by  law  and  costs.  Provided,  that 
the  holder  of  said  certificate  will  pay  or  cause 
to  be  paid  the  full  amount  of  taxes  due  upon 
said  property,  to  the  proper  officer  authorized 
to  receive  the  same."  That  the  several  Ir- 
regularities set  out  In  the  complaint  existed 
in  the  manner  of  advertising  and  conducting 
the  sales  of  the  lots  are  admitted,  as  they  are 
not  denied  by  the  answers;  and  It  is  for  us 
first  to  determine  whether  or  not  any  such 
Irregularity  was  sufficient  to  make  the  sales 
Invalid  and  of  no  binding  force  and  effect. 
One  of  the  alleged  irregularities  set  out  In 
the  complaint  was  that  the  notice  of  sale 
required  hy  law  was  not  published  for  the 
length  of  time  required  before  the  sale  was 
made.  Section  4074,  Comp.  Laws  1897,  pro- 
vides that  on  or  before  the  first  Monday  in 
March  in  each  year  the  collector  is  required 
to  offer  at  public  sale  at  the  court-house  door 
all  delinquent  real  estate,  and  sell  the  same. 
Section  4075  provides  that  notice  of  such 
sale  shall  be  given,  stating  the  time  and 
place  of  such  sale,  and  containing  a  descrip- 
tion of  the  parcels  of  real  estate  to  be  sold, 
what  taxes,  interest,  and  costs  are  charged 
against  each  tract  and  the  name  of  their 
owner,  when  known;  and  section  4076  re- 
quires that  the  collector  shall,  give  such  no- 
tice by  causing  the  same  to  be  published  In 
some  newspaper  once  a  week  for  four  con- 
secutive weeks,  the  last  publication  to  be  at 
least  <me  week  prior  to  the  day  of  sale,  and 
by  causing,  a  copy  of  sncb  notice  to  be  posted 
on  the  door  of  the  county  court  bouse  for  at 
least  five  weeks  before  the  day  of  sale.  The 
publishing  -and  posting  of  the  notice  of  sale 
Is  such  an  important  step  in  tax  proceedings, 
and  Is  so  vital  to  the  validity  of  the  further 
acts  of  the  officer  making  the  sale,  that  it 
must  closely  follow  all  the  statutory  direc- 
tions and  requirements.  All  of  the  provisions 
of  law  in  this  regard  must  be  strictly  com- 
plied with.  The  time  prescribed  by  statute 
for  the  publishing  and  posting  of  the  notice 
Is  essential  to  the  validity  of  any  sale  made 
under  it  and  the  notice,  if  given  for  less 
than  the  statutory  time,  makes  void  all  sub- 
sequent proceedings,  no  matter  how  regular 
they  may  themselves  be.  There  was  no  legal 
notice  of  the  sale  of  this  property.  Thirty- 
five  days  should  have  elapsed  between  the 
date  of  the  first  publication  and  the  day  of 
sale,  and  the  notice  should  also  have  been 
posted  at  the  door  of  the  court  house  35  days 
before  such  sale.  The  failure  to  give  legal 
notice  of  sale  makes  the  sale  Illegal,  and 
conveys  no  title  to  the  property.  Early  v. 
Doe,  16  How.  610,  14  L.  Ed.  1079;  Blackw. 
Tax  Titles,  {  398;  and  cases  cited  in  note  1. 
In  view  of  the  foregoing,  it  is  .unnecessary 
for  us  to  consider  the  other  irregularities  al- 
leged by  the  complaint  to  exist. 

At  the  time  that  the  sales  for  taxes  were 
made,  there  was  no  statute  in  force  express- 
ly giving  the  purchaser  at  an  Irregular  or 
void  sale  any  lien  upon  the  property  sold  for 
the  taxes  paid  at  the  sale,  or  for  any  subse- 
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quent  taxes  paid  thereunder,  as  provided  by 
the  statute.  Section  4070  of  the  Compiled 
Laws  of  1897  provides:  "In  all  cases  where 
any  person  shall  pay  any  tax,  interests  or 
costs,  or  any  portion  thereof  that  shall  there- 
after be  found  to  be  erroneous  or  illegal, 
whether  the  same  be  due  to  erroneous  or  im- 
proper assessment,  or  Improper  or  irregular 
levying  of  the  tax,  to  clerical  or  other  irregu- 
larities, the  board  of  county  commissioners 
shall  order  the  same  refunded  to  the  tax 
payer  without  discount"  It  will  be  observed 
that  under  this  section  the  county  commis- 
sioners are  required  to  refund  the  amount  of 
the  money  paid  "without  discount"  It  does 
not  authorize  the  payment  by  the  coui^ty 
commissioners  of  any  interest  or  penalty 
upon  the  amount  paid,  and  it  also  expressly 
applies  only  where  the  tax  itself  shall  be 
found  to  be  "erroneous  or  illegal."  This 
section  does  not  apply  to  the  facts  in  this 
case.  It  Is  nowhere  alleged  that  the  taxes  for 
which  the  property  was  sold,  or  the  subse- 
quent taxes  which  it  is  alleged  were  paid  by 
the  purchasers  at  the  tax  sales,  were  "errone- 
ous or  illegal."  Section  4072  of  the  Com- 
piled Laws  of  1807  provides:  "When  by  mis- 
take or  wrongful  act  of  the  collector,  clerk, 
assessor,  or  f rpm  double  assessment,  real  es- 
tate has  been  sold  on  which  no  tax  was  due 
at  the  time,  the  county  shall  refund  to  the 
purchaser  the  amount  paid  by  him,  with  in- 
terest thereon  at  the  rate  of  twenty-five  per 
cent,  per  annum;  and  the  collector,  clerk  or 
assessor,  as  the  case  may  be,  shall  be  liable 
on  his  official  bond  to  the  county  for  all 
losses  sustained  by  the  county  from  sales 
made  through  bis  mistake  or  misconduct." 
It  will  be  observed  that  this  section  applies 
only  where  property  has  been  sold  by  "mis- 
take or  wrongful  act  of  the -collector,  clerk, 
assessor,  or  from  double  assessment;  »  •  * 
on  which  no  tax  was  due  at  the  time."  It 
is  not  alleged  anywhere  in  the  pleadings  In 
this  case  that  the  taxes  for  which  the  prop- 
erty was  sold,  or  which  were  subsequently 
paid  by  the  respondents  or  their  assigns,  were 
not  due  at  the  time  that  the  property  was 
sold  for  taxes.  This  section,  it  will  also  be 
observed,  only  applies  to  money  paid  at  the 
time  of  the  sale  in  payment  for  the  property 
sold.  It  does  not  apply  to  taxes  subsequent- 
ly paid  by  the  purchaser  at  the  void  tax  sale. 
It  therefore  does  not  appear  that  the  re- 
spondents could  recover  from  the  county  un- 
der either  of  these  provisions  any  part  of 
the  money  alleged  to  have  been  paid  on  ac- 
count of  these  void  tax  sales,  as  the  validity 
of  the  taxes  assessed  is  nowhere  questioned. 
The  territory  and  county  therefore  had  no 
lien  on  account  of  any  liability  to  refund  to 
the  purchaser  the  sums  thus  paid. 

The  only  other  section,  having  any  ap- 
plication to  tax  sales,  In  existence  at  the 
time  that  these  sales  were  made.  Is  section 
4101  of  the  Complied  Ijiws  of  1807,  which 
provides  that  the  deed  given  to  the  pur- 
chaser three  years  after  the  tax  sale  "shall 


vest  in  the  purchaser  all  the  rl^bt  title, 
interest  and  estate  of  the  former  owner  in 
and  to  the  lands  conveyed,  and  also  all  the 
right  title,  Interest  and  claim  of  the  ter- 
ritory and  county  thereto,  and  shall  be  prima 
facie  evidence  in  all  courts  In  the  territory  In 
all  controversies  and  suits  in  relation  to  the 
rights  of  the  purchaser,  his  heirs  or  assigns, 
to  the  lands  thereby  conveyed,"  of  nine  dif- 
ferent facts  set  out  in  this  section  of  the 
statute,  all  of  which  were  necessary  to  have 
made  a  valid  sale  of  taxes  and  authorized 
the  purchaser  to  receive  a  valid  deed  there- 
for. No  deed "  was  ever  executed  and  de- 
livered to  the  purchasers  or  their  assigns 
in  this  case.  It  would  seem  to  be  plain 
that  the  purchaser  is  not  entitled  to  receive 
a  deed  where  the  tax  sale  is  void  for  failure 
to  give  notice,  or  any  of  the  other  causes 
alleged  in  the  pleadings  in  this  case,  which 
would  render  the  sale  void.  If  the  purchaser 
is  not  entitled  to  the  deed,  and  has  not  re- 
ceived any,  it  cannot  be  very  well  contended 
that  he  acquires  any  lien  by  virtue  of  the 
section  of  the  statute  providing  for  the  ex- 
ecution and  delivery  to  him  of  a  deed.  He 
could  not  show  himself  entitled  to  a  lien, 
which  arises  out  of  the  deed  when  executed 
and  delivered,  unless  he  also  shows  himself 
entitled  to  receive  a  deed.  It  appears  in 
this  case,  taking  the  allegations  in  the  com- 
plaint to  be  true,— as  they  are  so  taken  up- 
on demurrer, — that  the  respondents  were  not 
entitled  to  receive  a  deed,  and  therefore 
could  not  claim  any  lien  under  this  section 
of  the  statute.  The  act  of  1899,  above  quot- 
ed, provides:  "That  under  all  tax  sales  made 
heretofore  by  the  various  county  collectors  of 
this  territory,  by  virtue  of  the  revenue  laws 
in  force  prior  to  the  first  day  of  January, 
1899,  the  certificates  of  sale  Issued  by  said 
collectors,  as  provided  for  by  section  4092  of 
the  Compiled  Laws  of  1897,  shall  and  hereby 
do,  vest  in  the  purchasers  to  whom  said  cer- 
tificates may  have  been  issued,  their  heirs 
and  assigns,  all  the  right  title,  interest 
and  lien  of  the  county  and  territory,  in  and 
to  the  real  estate  sold  for  the  taxes  for  which 
the  same  may  have  been  sold,  or  subsequent- 
ly paid  as  provided  for  by  section  4094  of 
said  laws,"  etc.;  and  "under  any  sale  made 
heretofore,  under  the  provisions  of  said  rev- 
enue it^wa  for  the  non-payment  of  taxes, 
which  may  hereafter  prove  to  be  invalid, 
and  ineffectual  to  convey  the  title  for  any 
cause,"  etc.,  the  "lien  which  the  county  and 
territory  bad  on  such  lands  for  all  taxes, 
territorial,  county  and  municipal,  for  which 
said  lands  may  have  been  sold,  or  subse- 
quently paid  by  the  purchaser  at  tax  sale 
as  provided  for  by  section  4094,  shall  remain 
in  full  force  and  effect,  and  is  hereby  de- 
i;lared  to  be  transferred  by  said  certificates 
of  sale  to  the  grantees,  their  heirs  and  as- 
signs," etc.  We  do  not  deem  it  necessary  in 
this  case  to  discuss  how  far  the  legislature 
may  attempt  to  enact  retrospective  legisla- 
tion for  the  purpose  of  creating  liens  in  favor 
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of  a  purchaser  at  a  void  tax  sale  which  he 
did  not  have  by  virtue  of  a  statutory  enact- 
ment at  the  time  of  such  sale.  All  the  au- 
thorities hold  that  no  such  lien  exists  in  fa- 
vor of  the  purchaser,  except  by  virtue  of  the 
provisions  of  a  statute.  Oroslcery  v.  Busch 
(Mich.)  74  N.  W.  464,  and  authorities  there 
cited;  Nester  v.  Busch,  04  Mich.  657,  31  N. 
W.  572;  Adams  v.  Osgood  (Neb.)  60  N.  W. 
809;  Conway  v.  Cable,  37  111.  82.  We  thlnls 
it  plain  that  no  such  lien  existed,  prior  to  the 
enactment  of  the  statute  of  1899,  in  favor  of 
the  purchaser  at  a  void  tax  sale;  and  cer- 
tainly none  such  existed  prior  to  the  execu- 
tion and  delivery  of  a  deed.  The  language 
used  in  section  4101  of  the  Complied  Laws 
Is  also  used  in  the  Iowa  statute,  and  it  has 
been  there  held  that  the  legal  title  and  the 
right  to  the  possession  of  the  laud  continue 
In  the  original  owner  of  the  land  until  the 
tax  deed  has  been  regularly  executed  and 
delivered  to  the  purchaser  at  the  tax  sale. 
Williams  V.  Heath,  22  Iowa,  519.  The  right 
to  collect  25  per  cent,  upon  the  amount  paid 
at  the  time  of  the  sale,  or  for  subsequent 
taxes,  in  this  case  must  be  based  upon  the 
act  of  1899,  as  no  previous  statute  expressly 
gave  any  such  right.  The  general  principles 
of  equity  would  not  require,  as  a  condition 
for  equitable  relief,  the  payment  of  any  such 
rate  of  interest,  even  If  it  be  held  that  by 
such  payment  alone  the  purchaser  at  a  tax 
sale  is  subrogated- to  the.  rights  of  the  ter- 
ritory and  county.  We  deem  It,  however,  un- 
necessary to  discuss  this  proposition  for  the 
determination  of  this  case.  Let  us  assume 
that  the  payment  of  the  taxes  by  the  pur- 
chaser and  the  subsequent  payment  of  taxes 
did  not  have  the  effect  of  extinguishing  the 
lien  of  the  territory  upon  the  property,  and 
that  such  Hen  was  in  force  and  effect  at  the 
date  of  the  passage  of  the  act  of  1899.  It  seems 
to  us  clear  that  the  act  of  1899  could  convey, 
and  did  convey,  only  such  Uen  as  the  territory 
and  county  had  at  the  session  of  the  legislature 
when  the  act  of  1899  was  passed.  In  fact 
we  thinly  it  plain  that  the  respondents  could 
recover  only  to  the  extent  of  such  lien  as  the 
territory  or  county  could  enforce  at  the  date 
of  the  decree  rendered  in  this  case.  In  Hen- 
tig  V.  Thomas  (Kan.  App.)  53  Pac.  80,  the 
supreme  court  of  Kansas  hold  that  it  was  im- 
proper to  allow  20  per  cent,  interest  on  the 
sum  due  at  the  date  of  the  tax  deed  and 
on  taxes  subsequently  paid,  because  the  stat- 
ute as  it  existed  at  the  time  of  the  sale  al- 
lowed such  rate,  the  statute  having  been 
subsequently  changed,  thereby  reducing  the 
rate  to  12  per  cent  The  court  held  that  the 
latter  rate— which  was  that  provided  by  the 
statute  at  the  time  of  the  rendition  of  the 
decree — was  the  correct  rate.  At  the  same 
session  of  the  legislature  of  1899,  however, 
an  act  was  passed  which  provides  ''that  all 
accrued  penalties  and  interest  upon  taxes 
now  or  heretofore  in  this  year  delinquent 
sliail  be  remitted  upon  such  taxes  which  have 
been  or  shall  be  paid  on  or  before  the  first 


day  of  July,  A.  D.  1899."  Acts  1899,  c.  52,  p. 
IOC.  This  act  was  approved  March  10,  1899. 
The  act  transferring  the  lien  of  the  territory, 
already  discussed,  was  approved  March  4, 
1899.  It  is  a  weli-seUled  principle  that  all 
laws  enacted  at  the  same  session  of  the  leg- 
islature, relating  to  the  same  subject  or  in 
pari  materia,  are  to  be  considered  and  con- 
strued together,  as  If  they  were  different 
sections  of  one  act  and  as  if  enacted  upon 
the  same  day.  "Acts  of  the  same  session 
are,  according  to  the  British  rule  of  construc- 
tion of  statutes,  and  the  rule  which  prevails 
In  Virginia,  parts  of  the  same  act  and  have 
effect  from  the  same  day,  and  are  to  be  tak- 
en together  as  ports  oi  the  same  act."  Brown 
v..  Barry,  3  Dall.  365,  1  L.  'm-  638.  In  an- 
other case  the  supreme  court  of  the  United 
States  says:  "The  correct  rule  of  interpre- 
tation is  that  it  divers  statutes  relate  to 
the  same  thing,  they  ought  all  to  be  taken 
into  consideration  in  construing  any  one  of 
them,  and  it  is  an  established  rule  that  all 
acts  in  pari  materia  are  to  be  taicen  to- 
gether as  if  they  were  one  law."  United 
States  V.  Freeman,  3  How.  556,  11  L.  Ed. 
724.  In  fact  we  understand  that  this  is  the 
common-law  rule  of  construction  of  the  acts 
of  parliament  and  in  this  country  of  legisla- 
tures. See,  also,  Perldns  v.  Perkins,  62  Barb. 
531;  Suth.  St  Const.  !  283;  Town  of  High- 
gate  V.  State  (Vt.)  7  Atl.  898,  and  authorities 
cited;  Sedg.  St  Const  Law,  §  209,  and  note; 
Cain  V.  State,  20  Tex.  355;  People  v.  Jack- 
son, 30  Cal.  427;  St  Martin  v.  New  Orleans, 
14  La.  Ann.  113;  Powers  v.  Sbepard,  48  N.  Y. 
543;  Board  v.  Cutler,  6  Ind.  354.  We  do  not 
doubt  but  that  it  is  competent  for  the  legisla- 
ture by  Statute  to  give  a  lien  to  purchasers 
at  void  tax  sales  for  the.  money  paid  by 
them  upon  the  property  attempted  to  be 
sold,  but  we  do  not  believe  that  such  a  lien 
can  be  created  by  retroactive  legislation. 
Only  such  lien  as  the  territory  already  has 
may  pass  by  such  legislative  transfer.  Sail- 
road  Co.  V.  Comstock,  71  Wis.  88,  36  N.  W. 
843;  Pier  v.  Prouty,  67  Wis.  Ssl8,  30  N.  W. 
232,  and  cases  cited  supra.  Oopstruing  these 
two  statutes  together  as  one  law,  the  only 
Hen  which  the  territory  had  at  the  time  that 
the  decree  was  rendered  in  this  case  wag  for 
the  payment  of  the  taxes  due.  The  person 
who  owed  the  taxes  had  a  right  to  pay  them 
without  any  interest  prior  to  the  Ist  day  of 
July,  1899,  by  virtue  of  chapter  62,  quoted 
supra.  We  do  not  believe,  therefore,  that 
It  can  be  contended  that  a  person  whose 
property  the  collector  had  attempted  to  sell 
at  a  sale  which  was  void  can  be  required  to 
pay  more  taxes  by  the  act  of  the  legislature 
between  the  dates  of  the  passage  of  these 
two  acts  and  the  1st  day  of  July,  1899,  than 
any  delinquent  taxpayer  whose  property  the 
collector  bad  not  attempted  to  sell  at  a  void 
tax  sale;  nor  would  it  be  competent  for  the 
legislature  to  make  any  such  discrimination. 
By  applying  the  well-settled  rule  of  construc- 
tion above  quoted,  and  construing  these  two 
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acts  together,  no  such  unjust  and  anomalous 
result  follows.  We  therefore  think  the  court 
below  correctly  construed  these  two  statutes. 
If  there  was  any  error  at  all,  It  was  In'  re- 
quiring the  plaintiff  to  pay  6  per  cent  inter- 
est upon  the  taxes  actually  paid  by  the  de- 
fendants. But  that  question,  however.  Is  not 
before  us.  The  plaintiff  not  having  talcen 
any  cross  appeal,  we  express  no  opinion  up- 
on it  For  the  foregoing  reasons,  the  decree 
and  Judgment  of  the  court  below  are  affirmed. 

PARKER  and  McFIE,  JJ.,  concur.  CRUM- 
PACKER,  J.,  having  heard  the  case  below, 
and  LELAND,  J.,  being  absent,  did  not  par- 
ticipate in  this  decision. 


(10  N.  H.  B6S) 

LOCKHART  v.  LEEDS  et  al. 

(Supreme  Court  of  New  Mexico.    Aug.  24, 

1900.) 

MINES  AND  MINERALS  —  CLAIMS  —  LOCATION- 
TITLE— CONPI^ICTINQ  CLAIMS— INJUNCTION- 
ADEQUATE  REMEDY  AT  lAW  —  PLEADING  — 
DEMURRER. 

1.  A  bill  alleged  a  partnership  agreement  to 
prospect  for  minerals  between  complainant  and 
P.;  that  P.  located  a  claim,  posted  notice,  but 
did  not  have  the  same  recorded  within  90  dnya 
by  reason  of  a  fraudulent  agreement  into  which 
he  entered  with  defendants;  that  thereafter 
complainant  secured  and  filed  a  copy  of  the  no- 
tice, but  that  defendants  posted  a  notice,  and 
took  possession  of  the  claim.  Complainant 
prayed  that  such  location  be  decreed  void,  that 
complainant  be  declared  the  equitable  owner  of 
the  mine,  and  for  general  equitable  relief.  Held 
that,  since  a  demurrer  only  admits  facts  well 
pleaded,  the  bill  could  not  be  held  to  allege 
cither  the  time  when  complainant  secured  a 
copy  of  the  notice  or  that  he  relied  on  P.  to 
record  the  same,  which  defects  were  fatal  to 
the  bill. 

2.  There  being  no  averment  that  defendants 
took  possession  after  the  expiration  of  90  days 
from  complainant's  location,  such  fact  could 
not  be  regarded  as  established  by  an  allegation 
in  the  demurrer  that  the  bill  did  not  allege  that 
defendants  entered  on  the  claim  within  3 
months  after  location. 

3.  Complainant,  under  the  allegations  of  the 
bill,  had  a  complete  and  adequate  remedy  at 
law  to  establish  his  title  by  ejectment,  since, 
if  P.  surrendered  his  possession  within  the  90 
days,  complainant  would  be  excused  from  per- 
fecting his  location,  defendants  not  t>eing  able 
to  initiate  any  rights  which  would  defeat  those 
of  prior  discoverers;  and  hence  the  bill,  not 
being  filed  in  aid  of  a  suit  at  law,  did  not  jus- 
tify the  granting  of  an  injunction  restraining 
defendants  from  interfering  with  the  claim. 

4.  A  bill  for  injunction  to  restrain  defend- 
ants from  interfering  with  real  estate  cannot 
be  maintained  merely  as  a  substitute  for  an  ac- 
tion of  ejectment. 

5.  Allegations  of  a  bill  to  restrain  defendants 
from  operating  a  mine,  that  defendants  induced 
complainant's  partner  to  refrain  from  filing  a 
claim  under  a  fraudulent  scheme  which  amount- 
ed to  a  colorable  fraud  and  breach  of  trust, 
were  mere  legal  conclusions,  and  were,  there- 
fore, not  admitted  by  a  demurrer  to  the  bill. 

6.  Where  a  bill  alleged  that  complainant's 
partner  located  a  mining  claim,  but  failed  to 
file  a  location,  and  surrendered  possession  to 
defendants  under  a  fraudulent  agreement  with 
them,  but  did  not  allege  that  defendants'  pos- 
session was  not  taken  until  after  90  days  allow- 
ed for  filing  had  expired,  complainant  was  not 
entitled  to  have  defendants  declared  construct- 


ive trustees  of  the  same  for  plaintiff  nnder  their 
prayer  for  general  relief  in  the  bill,  since,  if  de- 
fendants took  possession  before  the  expiration 
of  such  period,  they  could  acquire  no  rights  in 
the  location  as  against  complainant. 

7.  Where  a  bill  alleged  that  complainant's 
partner  failed  to  file  location  notice  of  a  min- 
ing claim  by  reason  of  a  fraudulent  contract 
with  defendants,  but  failed  to  show  when  com- 
plainant's location  was  made,  the  alleged  agree- 
ment between  defendants  and  complainant's 
partner,  not  being  of  record,  was  not  such  a 
cload  on  complainant's  title  to  the  mine  as 
would  prevent  him  from  recovering  possession 
at  law. 

8.  Comp.  Laws,  fi  4010,  declaring  that  an  ac- 
tion to  determine  and  quiet  the  title  to  real 
property  may  be  brought  by  any  one  having  or 
claiming  an  interest  therein,  whether  in  or  out 
of  possession,  did  not  authorize  the  mainte- 
nance of  a  bill  to  quiet  title  to  a  mining  location 
nrhich  was  part  of  an  unconfirmed  grant  from 
the  Spanish  government,  where  the  bill  failed 
to  allege  why  complainant  had  not  an  adequate 
remedy  at  law. 

Appeal  from  district  court,  Bernalillo  coun- 
ty; before  Justice  J.  W.  Crnmpacker. 

Suit  by  Henry  Lockhart  against  H.  C. 
Leeds  and  others.  From  a  decree  In  favor 
of  defendants,  complainant  appeals.  Affirm- 
ed. 

The  api)el]ant  filed  a  bill  In  equity  In  this 
case  on  the  26th  day  of  May,  1894,  to  which 
the  defendants  demurred,  and  the  demurrer 
was  sustained.  Thereafter  be  filed  an 
amended  bill,  to  which  a  demurrer  was  also 
filed  and  sustained,  and  on  January  6,  1896, 
the  appellant  filed  a  "seqond"  amended  bill, 
to  which  a  demurrer  was  also  filed,  and  waa 
sustained  by  the  court  on  the  16th  day  of 
August,  1899,  and  the  case  dismissed.  From 
the  action  of  the  court  in  sustaining  the  de- 
murrer to  the  second  amended  bill  this  ap- 
peal was  taken.  The  second  amended  bill, 
in  substance,  alleges:  That  on  May  7,  1893, 
the  appellant  entered  Into  an  agreement  In 
writing  with  one  Ben  Johnson  and  Charles 
Pllkey,  whereby  the  said  Pilkey  agreed  with 
the  appellant  and  Johnson  to  enter  Into  a 
co-partnership  for  the  purpose  of  discover- 
ing, locating,  and  operating  mining  claims. 
That  Pilkey  should  prospect  and  locate  such 
veins,  lodes,  and  places  as  he  may  discover 
or  know  the-  existence  of,  containing  valn- 
able  ores  or  minerals.  In  the  name  of  and 
for  the  Joint  benefit  of  the  parties  thereto. 
The  appellant  and  Johnson  were  to  furnish 
certain  articles,  therein  mentioned,— 25  pounds 
of  powder,  100  feet  of  fuse,  1  box  caps,  1 

hammer,  lbs.  of  drill  steel,  1  pick,— 

and  when  he  should  have  sunk  or  driven  a 
shaft  or  tunnel  4  feet  by  6  feet  In  the  vein 
of  mineral-bearing  quartz  to  a  depth  of  20 
feet  from  the  lowest  level  of  the  surface  at 
Its  mouth,  sncb  vein  and  locality  to  be  des- 
ignated by  the  appellant  and  Johnson,  he 
was  to  receive,  .in  addition,  the  sum  of  $30. 
less  any  moneys  or  provisions  or  other  arti- 
cles, except  as  above  mentioned.  That  said 
work  should  begin  within  20  days  from  the 
date  of  the  agreement,  and  be  prosecuted 
with  due  diligence  to  a  completion,  and  to 
the  satisfaction  of  the  said  appellant  a^id 
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Johnson.  Pllkey  was  to  fnrnlsb  the  said 
appellant  and  Johnaon,  from  time  to  time,  at 
their  request,  samples  of  all  ores  or  miner- 
als discovered  or  taken  out  of  any  workings. 
It  also  provided  that  it  should  be  &t  the  op- 
tion of  said  appellant  and  Johnson  to  con- 
tlnne  the  work  or  abandon  any  claims  lo- 
cated at  any  time  they  might  deem  proper. 
The  agreement  was  to  continue  In  force  for 
one  year  from  its  date,  and  all  discoveries 
or  locations  made  during  that  time  by  said 
Pilkey  were  to  be  covered  by  the  agreement 
"Any  concealment  of  a  discovery  or  failure 
to  locate  a  valuable  mineral  claim  for  the 
purpose  of  evading  the  terms  of  this  agree- 
ment and  defrauding  the  said  second  parties 
shall  work  a  forfeiture  of  any  right  or  in- 
terest direct  or  Indirect,  that  such  first 
party  might  have  or  afterwards  obtain  to 
and  for  the  benefit"  of  said  appellant  and 
Johnson.  This  agreement  was  dated  May 
7,  1893.  The  bill  alleges  that  the  plaintiff 
and  Johnson  delivered  the  articles  and  pro- 
Tlsions  mentioned  in  the  contract  and  paid 
the  money,  and  divers  other  sums  of  money, 
to  and  for  the  said  Pilkey,  and  in  all  re- 
spects kept  and  performed  the  said  agree- 
ment upon  their  part  It  further  alleges 
that  under  this  agreement  Pilkey  located 
a  claim  in  the  name  of  himself,  the  appel- 
lant and  Johnson  on  July  10,  1S03,  called 
It  the  "Sampson,"  and  that  a  copy  of  the 
location  notice  is  filed  as  Exhibit  B  to  the 
bill;  that  he  poeted  that  location  notice  on 
the  said  claim,  marked  the  boundaries  on 
the  ground,  transmitted,  at  the  request  of 
appellant  and  Johnson,  samples  of  the  ore^ 
and  sunk  a  shaft  or  cut  on  said  claim  to 
the  depth  of  10  feet,  showing  mineral  in 
place,  within  less  than  00  days  from  the 
time  of  taking  possession  of  said  lode.  It 
further  alleges  that  the  discoverers  and  lo- 
cators of  said  claim,  not  then  knowing 
"Whether  the  said  mineral  was  situated  upon 
the  public  domain  of  the  United  States,  and 
80  free  and  open  to  location' under  the  min- 
ing laws  of  the  United  States,  performed 
the  required  acts  of  location  under  the  said 
laws  and  the  laws  of  the  territory,  and  were 
ready,  able,  and  willing  in  all  things  to  com- 
ply therawlth,  and  would  have  done  so  ex- 
cept for  the  fraudulent  and  unlawful  acts 
of  the  defendants' therein  mentioned.  The 
bill  alleged  the  performance  of  every  neces- 
sary act  to  constitute  a  valid  location,  ex- 
cept the  recording  in  the  proper  recorder's 
office  of  the  location  notice.  It  further  al- 
leges that  "on  or  about  October  1,  1893,  the 
defendant  Pilkey,  while  so  in  possession  of 
the  said  lode,  ledge,  or  lead,  under  and  in 
pursuance  of  said  agreement  wrongfully 
and  fraudulently  conspired  with  the  defend- 
ants Leeds.  J.  A.  Johnson,  Fagaley,  and 
Walker  to  def  rand  the  appellant  and  the  said 
Johnson  of  their  interest  in  and  title  to  the 
said  mines  and  minerals  discovered  and  pos- 
sessed by  them  as  aforesaid,  of  which  the 
said  Pilkey,  as  the  pailuer  and  co-uwuer 
63  P. -4 


with  your  orator,  was  then.  In  pursuance  of 
said  conspiracy  and  confederation.  In  posses- 
sion, and  on,  to  wit,  October  1,  1893,— the  pre- 
cise date  whereof  being  unknown  to  your 
orator,— an  agreement  was  made  and  entered 
into  by  the  defendants  Fagaley,  J.  A.  John- 
son, Walker,  and  Leeds  and  the  defendant 
Pilkey,  by  which  It  was  agreed  that  the  said 
Pilkey,  In  violation  and  fraud  of  the  rights 
of  your  orator  in  and  to  the  said  mine,  of 
which  he  was  then  In  possession  as  afore- 
said, by  him  discovered,  and  held  under  said 
agreement  should  transfer,  convey,  and  de- 
liver poBBession  of  said  mine  to  the  last- 
named  defendant  without  tlie  knowledge  or 
consent  of  your  orator  and  one  Ben  Johnson, 
and  that  they  should  do  and  perform  all 
other  acts  deemed  necessary  for  that  pur- 
pose." And  the  bill  further  states  "that  the 
said  complainant  (meaning  Pilkey),  by  an 
instrument  in  writing,  the  precise  teriis  of 
which  are  unknown  to  complainant  the 
same  being  in  possession  of  defendants,  or 
some  of  them,  sold,  transferred,  and  convey- 
ed to  the  defendants  Pagaley,  J.  A.  Johnson. 
Leeds,  and  Walker  an  undivided  four-fifths 
interest  in  said  mine  and  mineral,  the  said 
Pilkey  retaining  an  undivided  one-fifth  In- 
terest therein,  which  was  conveyed  to  said 
Walker  by  said  Instrument  and  by  him  held 
In  secret  trust  for  said  Pllkey;  and  in  pur- 
suance of  said  fraudulent  combination  and 
conspiracy  the  defendants  Frank  Fagaley,  J. 
A.  Johnson,  Lee  Walker,  and  H.  C.  Leeds, 
together  with  the  defendant  J.  Q.  Wills, 
caused  and  procured  the  defendant  Pllkey  to 
stop  work  upon  the  said  mines  under  his 
said  agreement,  and  to  fall  and  neglect  to 
record  the  said  location  notice  so  by  htm 
posted  thereon  as, aforesaid;  and  the  said 
defendants,  or  some  of  them,  wrongfully  re- 
moved the  said  location  notice  from  said 
claim,  and  sold  defendants  covered  up  or 
concealed  the  said  workings  thereon  there- 
tofore done  and  performed  by  defendant 
Pllkey;  and  without  the  knowledge  or  con- 
sent of  your  orator  and  the  said  Johnson 
entered  into  and  upon  the  said  lead,  lode, 
ledge,  and  deposit  bearing  gold  and  silver, 
and  upon  the  said  parcel  or  surface  ground. 
Including  the  same  mentioned  and  described 
In  said  location  notice,  and  known  as  the 
'Sampson  Mine,'  and  denied  and  still  deny 
that  your  orator  had  or  has  any  interest 
therein;  and  thereafter,  having  so  procured 
possession  of  the  same,  the  said  defendants, 
in  pursuance  of  said  confederacy,  caused  to 
be  posted  upon  said  mine  a  location  notice, 
and  filed  the  same  for  record  In  the  record- 
er's office  of  said  county,"  etc.,  a  copy  of 
which  is  filed,  and  made  a  part  of  the  bill, 
etc.;  and  "thereby  said  defendants  claimed 
to  have  located  the  said  lode  for  the  benefit 
of  themselves  as  locators  •  •  •  under 
the  mining  laws  of  the  United  States,  and 
called  and  designated  the  same  as  the 
•Washington  Lode.'"  The  bill  then  alleges 
that  the  said  defendants  agreed  among  them* 
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selves  as  to  the  respective  Interest  each  of 
them  should  have  in  said  location,  and  that 
the  said  Pilkey  should  be  entitled  to  a  one- 
fifth  interest  therein,  but  that  the  said  last- 
named  interest  should  be  claimed  and  held 
by  said  Walker  in  trust  for  him.  The  bill 
then  alleges'  that  the  ground  upon  which 
these  locations  were  made  is  situated  with- 
in the  exterior  boundaries  of  a  tract  of  land 
claimed  to  have  been  granted  in  1728,  by  the 
then  Spanish  authorities,  to  one  Antonio  Lu- 
cero,  and- that  the  same  was,  at  the  time  of 
the  making  of  said  locations,  claimed  by 
■certain  persons  under  said  alleged  grant, 
and  that  claims  were  then  and  at  the  time 
of  the  filing  of  said  amended  bill  pending 
In  the  United  States  court  of  private  land 
claims,  and  undetermined;  and  further  al- 
leges that  neither  the  said  Antonio  Lucero 
nor  his  heirs  or  successors  had  become  en- 
titled in  law  or  equity  to  the  minerals  con- 
tained therein;  and  that  by  virtue  of  the 
location  of  the  said  Sampson  claim  by  the 
said  Pilkey,  under  the  said  agreement  with 
the  appellant,  the  appellant  became  and 
now  is  equitably  entitled  to  the  minerals 
contained  therein,  and  had  a  paramount 
right  and  title  in  and  to  the  same  as  against 
the  said  defendants,  or  any  or  either  of 
them.  It  also  alleges  that  the  other  defend- 
ants named  in  the  bill  claim  some  right  or 
Interest  in  and  to  said  mining  claim  known 
as  the  Washington,  derived  through  their 
co-defendants.  It  alleges  that  the  mineral 
deposit  80  discovered  by  said  Pilkey  was  not 
and  is  not  subject  to  location  as  a  mining 
claim  under  and  in  pursuance  of  the  laws 
of  the  United  States,  because  the  same  is 
situate  within  the  said  alleged  private  land 
grant;  and  that  by  virtue  of  the  said  prior 
discovery,  possession,  and  working  of  the 
said  mining  claim  by  the  said  Pilkey  under 
said  agreement  the  appellant  became  and 
was  and  is  equitably  entitled  to  the  minerals 
contained  in  said  location,  as  against  the 
said  defendants,  or  any  other  persons  except 
the  government  of  the  United  States.  The 
bill  also  alleges  that  the  appellant,  by  vir- 
tue of  conveyances,  bad  acquired  an  undi- 
vided title  and  interest  as  tenant  in  com- 
mon in  said  private  Jand  claim,  superior 
to  any  title  or  right  thereto  on  the  part  of 
the  defendants,  or  either  of  them,  and  Is 
lawfully  entitled  to  enter  upon  and  work 
the  said  mine.  The  bill  also  alleges  that, 
after  the  removal  by  the  said  defendants 
of  the  said  location  notice  posted  as  afore- 
said by  Pilkey,  a  copy  thereof  was  procured 
by  the  appellant,  and  filed  and  recorded  in 
the  ofiSce  of  the  recorder  of  the  county  of 
Bernalillo,  in  which  the  same  was  situate. 
The  bin  further  alleges  that  the  appellant, 
by  virtue  of  the  facts  alleged  in  the  said 
bill,  became  the  equitable  owner  of  the  min- 
eral In  said  claim,  and  had  a  preferential 
right  to  acquire  the  legal  title  to  the  same 
from  the  United  States,  and  that  the  location 
thereof  under  the  name  of  the  Washington 


by  the  defendants  was  wholly  Inoperative 
and  void;  and  that  the  said  Pilkey,  by  rea- 
son of  his  participation  la  the  said  fraudu- 
lent conspiracy  and  combination,  by  virtue 
of  the  said  agreement  with  the  appellant 
and  Ben  Johnson,  bad  forfeited  all  right  or 
interest,  direct  or  indirect,  in  and  to  the  said 
Sampson  mine;  and  that  the  said  defendants 
claimed  that  the  said  Washington  location 
was  a  valid  location,  and  denied  the  appel- 
lant had  any  Interest  therein,  and  excluded 
him  from  the  possession  thereof.  The  bill 
also  alleged  the  Insolvency  of  some  of  the 
defendants,  and  that  the  appellant  would 
sufTer  irreparable  injury  unless  the  defend- 
ants were  enjoined  from  working  the  same. 
The  bill  then  prays  for  the  appointment  of 
a  receiver  to  take  possession  of  the  said 
Sampson  mine,  and  that  the  said  transfer 
and  conveyance  executed  by  said  Pilkey  to 
said  Fagaley,  Leeds,  J.  A.  Johnson,  and 
Walker  be  declared  fraudulent  and  void  as  , 
against  him,  and  that  It  be  canceled  and 
annulled;  and  that  the  location  notice  of  the 
Washington  lode  be  decreed  to  be  void,  and 
of  no  effect,  as  against  the  appellant;  and 
that  the  defendants  be  enjoined  from  mining, 
working,  or  removing  from  the  said  Wash- 
ington lode  any  ore;  and  that  he  be  decreed 
the  equitable  owner  of  the  said  ore  and  min- 
eral contained  therein;  and  also  for  gener- 
al relief.  To  this  bill  the  defendants  filed 
a  demurrer,  among  others,  upon  the  follow- 
ing grounds:  That  the  bill  did  not  allege 
that  the  defendants  entered  upon  the  mining 
claim  within  three  months  after  the  said 
mining  claim  is  alleged  to  have  been  located 
under  the  name  of  the  "Sampson";  that  it 
appeared  that  no  valid  location  notice  was 
ever  posted  upon  the  surface  of  said  claim, 
or  recorded  in  the  recorder's  office,  as  re- 
quired by  law;  and  because  the  agreement, 
alleged  to  have  been  between  plaintiff  and 
Ben  Johnson  and  defendant  Pilkey,  was  sub- 
ject to  revocation  by  either  party  thereto  at 
any  time;  and  that  the  facts  alleged  in  the 
amended  bill  amounted  to  an  abandonment 
of  said  alleged  Sampson  claim  under  the 
terms  of  his  alleged  agreement;  and  because 
it  did  not  appear  from  the  allegations  In  the 
bill  that  at  the  time  of  the  alleged  entry  of 
the  defendants  on  this  ^xact  mining  claim 
the  complainant  or  bis  co-locators  under  the 
alleged  Sampson  location  were  in  posses- 
sion of  the  said  mining  claim,  or  any  part 
thereof,  or  had  any  lawful  right  to  the  pos- 
session thereof;  and  because  the  complain- 
ant's remedy  was  at  law,  and  that  the 
amended  bill  did  not  state  a  case  for  a  court 
of  equity.  The  assignments  of  error  by  the 
appellant  are  that  the  court  erred  in  sustain- 
ing the  demurrer  of  the  defendants  to  the 
plaintiff's  "second"  amended  complaint,  and 
ordering  the  dismissal  of  the  said  case. 

Warren  &  Chaves  and  Pergusson  &  Glllctt, 
for  appellant.    Chllders  &  Dobson,  for  appel> 

lees. 
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PAItKER,  3.  (after  stating  the  facts).  1. 
The  question  to  be  determined  Is  whether  the 
appellant  has  by  his  bill  stated  a  case  which 
entitles  him  to  any  relief  in  a  court  of 
equity.  A  cult  in  ejectment  Involving  the 
same  mining  claim  which  is  the  subject  of 
the  litigation  was  before  tills  court,  and  the 
opinion  deciding  It  will  be  found  reported 
under  the  title  of  Lockhart  v.  Wills  (N.  M.) 
54  Fac  336.  The  appellees  contend  that  up- 
on the  allegations  of  the  bill  the  remedy  of 
the  appellant  Is  at  law,  and  not  In  equity. 
We  think  this  contention  Is  well  founded, 
and  that  the  action  of  the  court  In  sustain- 
ins  the  demurrer  was  correct.  In  the  case 
of  Iiockhart  t.  Wills,  supra,  we  held  that 
the  ground  in  controversy  was  subject  to  lo- 
cation under  the  mining  laws  of  the  United 
States.  In  that  case  it  was  stipulated  by 
the  parties  that  the  decree  of  the  court  of 
private  land  claims  within  which  it  was  al-' 
ieged  the  ground  In  controversy  was  located 
eliminated  the  mine  from  the  grant.  We 
held,  however,  that,  although  that  decree 
had  not  been  rendered  at  the  time  the 
attempted  locations  of  the  Sampson  and 
Washington  mines  were  made,  nevertheless 
the  ground  was  subject  to  exploration,  loca- 
tion,' and  entry  under  the  mining  laws  of 
the  United  .States.  After  fully  discussing  the 
contention  of  the  parties  and  the  law  appli- 
cable to  the  facts,  we  said:  "We  conclude 
that  they  [lands  within  unconfirmed  Mexican 
or  Spanish  grants]  are  not  reserved  lands, 
and  are  'lands  belonging  to  the  United 
States,'  within  the  meaning  of  section  2319 
of  the  Revised  Statutes  of  the  United  States." 
We  deem  it  unnecessary  to  again  discuss  this 
question,  and  refer  to  our  opinion  in  that  case. 

The  demurrer  admits  the  truth  of  all  the 
allegations  in  the  bill  which  are  well  plead- 
ed. If  any  of  the  allegations  in  the  bill, 
however,  are  ambiguous,  they  are  to  be  con- 
strued more  strongly  against  the  appellant 
"A  demurrer  only  admits  facts  well  pleaded. 
It  does  not  admit  matters  of  inference  and 
argument,  however  clearly  stated.'"-  Dillon 
▼.  Barnard,  21  Wall.  430,  22  L.  Ed.  673. 
There  must  be  sufficient  equity  on  the  facts 
of  the  bill  to  warrant  the  relief  prayed  for, 
and  the  material  facts  on  which  the  plaintltF 
relies  must  be  so  distinctiy  alleged  as  to  put 
them  in  Issue.  Harding  v.  Handy,  11  Wheat 
103,  6  L.  Ed.  429.  "The  rule  Is  familiar  that 
the  court  will  refuse  to  decree ,  unless  the 
substantial  groundwork  of  the  case  on  which 
the  relief  is  sought  is  distinctly  alleged  In 
the  bill."  Pelham  v.  Bdelmeyer  (C.  Q)  15 
Fed.  262.  "It  may  be  affirmed  as  an  ele- 
mentary rule  of  the  most  extensive  Influence 
that  the  bill  should  state  the  right  tltie, 
or  claim  of  the  plaintilF  with  accuracy  and 
clearness,  and  that  It  should  in  like  manner 
state  the  Injury  or  grievance  of  which  he 
complains,  and  the  relief  which  he  asks  of 
the  court"  Story,  Eq.  PI.  {  241.  Applying 
these  principles  to  the  allegations  of  the 
bill,   we  find  that  the   bill  alleges   that  rJie 


defendant  PUkey,  under  the  contract  between 
him  and  the  appellant  and  Ben  Johnson,  lo- 
cated the  Sampson  mine,  and  performed  all  the 
acts  necessary  to  complete  a  valid  location, 
except  the  filing  of  the  location  notice  in  the 
county  recorder's  office  within  90  days  after 
the  making  of  the  location  on  July  10,  1883. 
It  alleges  that  the  defendants  caused  and 
procured  the  defendant  Pilkey  "to  fail  and 
neglect  to  record  the  said  location  notice 
so  by  him  posted  thereon  as  aforesaid,  and 
the  said  defendants,  or  some  of  them,  wrong- 
fully removed  the  said  location  notice  from 
Bald  claim;  and  aftw  the  removal  of  the 
said  location  notice,  •  •  •  a  copy  there- 
of was  procured  by  your  orators,  •  •  • 
and  the  same  was  filed  in  the  office  of  the 
recorder  on  December  9,  1893."  It  falls  to 
allege  when  the  posted  copy  was  removed, 
or  when  the  copy  filed  for  record  was  pr<^ 
cured  by  the  appellant  So  far  as  the  allega- 
tions of  the  bill  are  concerned,  the  copy  may 
have  been  in  possession  of  the  appellant  long 
before  the  expiration  of  the  90  days  within 
which  the  law  required  it  to  be  filed.  It  was 
certainly  within  the  power  of  the  defendant 
to  have  definitely  alleged  when  he  procured 
this  copy,  and  thereby  show.  If  such  was 
the  fact,  that  he  did  not  file  it  sooner  be-' 
cause  he  could  not  obtain  it.  He  does  not 
allege  how  or  from  whom  he  obtained  it 
The  failure  to  file  a  location  notice  for  rec- 
ord works  a  forfeiture  of  a  mining  location, 
and  leaves  the  claim  open  to  relocation. 
Lockhart  v.  Wills,  supra.  There  is  no  alle- 
gation in  the  bill  showing  that  the  appellant 
could  not  himself  have  filed  this  location 
notice  for  record  within  the  90  days.  It  con- 
tains no  allegation  that  appellant  relied  up- 
on the  defendant  Pilkey  to  file  It  It  Is  true 
that  there  is  an  allegation  that  the  defend- 
ants caused  and  procured  the  defendant  Pil- 
key to  fall  and  neglect  to  record  it  but  this. 
In  the  absence  of  an  allegation  that  the 
appellant  was  relying  upon  the  defendant  to 
file  It  does  not  account  for  the  delay  in  doing 
so  until  December  9th  following.  The  bill 
alleges  "that  on  or  about  the  1st  of  October, 
1893,— the  precise  date  thereof  being  un- 
known" to  appellant— an  agreement  was 
made  and  entered  into  by  some  of  the  de- 
fendants with  Pilkey,  who  was  then  in  pos- 
session of  the  mine,  that  he  should  transfer 
and  deliver  possession  of  the  said  mine  to 
the  last-named  defendant,  without  the  knowl- 
edge or  consent  of  the  complainant  and  Ben 
Johnson,  and  by  an  instrument  in  writing— the 
precise  terms  of  which  he  cannot  set  up,  be- 
cause it  is  in  possession  of  the  defendants— Pil- 
key conveyed  an  undivided  four-fifths  Interest 
in  said  Sampson  mine  to  the  defendants, 
retaining  one-fourth  conveyed  to  defendant 
Walker,  to  be  held  In  secret  trust  by  Walker 
for  said  Pilkey;  and  that  in  pursuance  of 
said  agreement  they  procured  the  defendant 
Pilkey  to  withhold  said  location  notice  from 
record.  This  allegation  does  not  however, 
excuse  the  absence  of  the  allegations  in  the 
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bin  as  to  delay  in  filing  the  notice  already 
pointed  out.  The  bill  alleges  that  the  de- 
fendants entered  Into  the  possession  of  the 
mine  under  this  agreement,  but  it  does  not 
allege  when  the  defendants  so  entered  Into 
possession  of  said  mine.  This  is  an  impor- 
tant allegation.  Appellant's  counsel  insists 
that  possession  was  so  taken  after  the  ex- 
piration of  the  10th  day  of  October,  within 
90  days  from  the  location  of  the  Sampson. 
There  Is  no  allegation  In  the  bill  upon  which 
to  base  this  contention.  Counsel  appeals  to 
the  first  ground  stated  in  defendant's  demur- 
rer as  establishing  this  fact  ^\'e  do  not 
know  of  any  principle  of  pleading  by  wbtcb 
-defective  allegations  In  a  bill  can  be  aided 
by  a  demurrer  filed  to  It. 

2.  Under  the  allegations  of  the  bill.  If  the 
defendants,  by  collusion  with  Pllkey  or  oth- 
erwise. Intruded  upon  the  possession  of  the 
appellant,  which  the  bill  alleges  was  actual- 
ly held  by  Pllkey,  under  the  terms  of  the 
contract,  up  to  the  time  of  the  actual  entry 
and  exclusion  of  the  appellant  and  his  co- 
tenant,  Johnson,  by  the  defendants,  the  ap- 
pellant could  recover  possession  in  an  ac- 
tion at  law.  This  action  could  be  sustained 
both  against  Pllkey  and  the  defendants  en- 
tering under  him.  If  Pilkey  made  the  agree- 
ment alleged  in  the  bill,  the  defendants  be- 
came co-tenants  with  the  appellant.  Pilkey 
could,  by  the  conveyance  alleged  In  the  bill, 
only  convey  his  undivided  third  interest,  and 
ejectment  lies  against  a  co-tenant  or  a  gran- 
tee of  a  co-tenant  attempting  to  hold  ad- 
Tcrsely  to  his  co-tenants.  Prior  possession, 
under  such  circumstances,  is  sufficient  to 
maintain  ejectment.  Freem.  Co-Ten.  {  290; 
Crlsty  V.  Scott,  14  How.  282,  U  L.  Ed.  422; 
Burt  v.  Panjaud,  99  U.  S.  180,  25  U  Ed.  451; 
'GampbeU  y.  Rankin.  99  U.  S.  261,  25  L.  Ed. 
435.  In  a  similar  case  it  is  said:  "Claiming, 
as  both  parties  did,  under  Payne  and  Cook, 
the  regularity  of  the  location  of  the  mining 
claims  is  not  in  question;  and  when,  in 
1862,  the  plaintiff  purchased  from  one  of  the 
owners  of  the  claim  an  undivided  'Interest 
therein,  and  went  into  possession  with  his 
grantor,  and  with  others,  deriving  title  from 
the  original  locators,  ♦  •  ♦  he  became  a 
tenant  in  common  with  those  who  were  then 
the  owners.  He  was  such  when  the  Union 
-Gold  &  Silver  Mining  Company  purchased 
the  interest  of  other  owners.  By  that  pur- 
chase that  company  succeeded  to  a  tenancy 
in  common  with  him,  and  so  did  the  defend- 
ant, when  It  became  the  purchaser.  •  •  • 
The  possession  of  his  co-tenants  was  his  pos- 
session. They  held  it  for  him  until  he  was 
ousted.  That  this  is  a  settled  rule  of  law  is 
not  denied."  Mining  Co.  v.  Taylor,  100  U. 
S.  40,  25  L.  Ed.  541.  The  only  acts  alleged 
In  the  bill  as  having  been  done  by  Pilkey 
which  deprived  the  appellant  of  his  rights 
are  the  surrender  of  the  possession  and  the 
failure  to  recoi*d  the  location  notice. 

3.  If   Pllkey    surrendered    the    possession 


prior  to  the  10th  day  of  October,  1893,  the  ap- 
pellant would,  in  an  action  of  ejectment,  be 
excused  from  perfecting  his  location.  In 
such  a  case  the  supreme  court  of  the  United 
States  has  said:  "They  could  not  be  depriv- 
ed of  their  inchoate  rights  by  the  tortious 
acts  of  others;  nor  could  the  intruders  and 
trespassers  initiate  any  rights  which  would 
defeat  those  of  the  prior  discoverers."  Er- 
hardt  v.  Boaro,  113  U.  S.  534,  5  Sup.  Ct.  564, 
28  L.  tiA.  1115.  "A  location  can  only  be  made 
where  the  law  allows  it  to  be  done.  An  at- 
tempt to  go  beyond  that  will  be  of  no  avail. 
Hence  a  relocation  on  lands  actually  covered 
at  the  time  by  another  valid  and  subsisting 
lot^tion  Is  void;  and  this  not  only  against 
the  prior  locator,  but  all  the  world,  because 
the  law  allows  no  such  thing  to  be  done." 
Belk  V.  Meagher,  104  U.  S.  284,  26  L.  Ed. 
737.  "The  record  shows  actual  possession  In 
'the  appellees,  which  is  prima  facie  evidence 
of  title;  and,  as  we  said  in  Lebanon  Min. 
Co.  v.  Consolidated  Republican  Min.  Co.,  6 
Colo.  380,  'entering  upon  premises  In  the  actu- 
al possession  of  another  for  the  purpose  of 
performing  the  acts  necessary  to  constitute 
location  and  possession  amounts  only  to  a 
trespass,  and  cannot  form  the.  basis  for  the 
acquisition  of  a  title.' "  Weese  v.  Barker, 
7  Colo.  178,  2  Pac.  921.  We  think  It  clear 
that  under  the  allegations  of  the  bill  the  ap- 
pellant could  obtain  the  relief  actually  prayed 
for  in  an  action  at  law.  Neither  the  alleged 
contract  of  Pllkey  with  the  defendants  nor 
any  other  fact  alleged  would  prevent  him 
from  obtaining  a  plain,  speedy,  and  adequate 
remedy  by  a  suit  In  ejectment 

4.  The  allegations  do  not  show  such  a  state 
of  facts  as  would  justify  the  granting  of  an 
Injunction  or  the  appointment  of  a  receiver. 
This  relief  could  only  be  had  provided  the 
bill  contained  proper  allegations,  and  was 
filed  in  aid  of  a  suit  at  law.  Fnssell  v.  Gregg. 
113  U.  S.  554,  555,  5  Sup.  Ct  631,  28  L.  Ed. 
993;  Hipp  r.  Babin,  19  How.  271,  15  L.  Ed. 
633;  Parker  v.  Manufacturing  Co.,  2  Black, 
645,  17  L.  Ed.  333;  Town  of  Grand  Chute  y. 
Winger,  15  Wall.  373,  21  L.  Ed.  174;  Lewis 
y.  Cocks,  23  Wall.  466,  23  L.  Ed.  70;  Killian 
V.  Ebbinghaus,  110  U.  S.  668,  4  Sup.  Ct  232, 
28  L.  Ed.  246.  A  bill  for  Injnnction  cannot 
be  maintained  simply  as  a  substitute  for  an 
action  of  ejectment 

5.  The  bill  prays  that  the  Washington  lo- 
cation be  declared  void,  and  for  possession. 
The  appellant  now  asks,  under  the  prayer  for 
general  relief,  that  the  Washington  location 
be  held  valid,  and  the  holders  thereof  be  held 
as  constructive  trustees.  The  allegations  In 
the  bill  do  not  justify  any  such  relief.  It  is 
essential  that  the  facts  and  circumstances 
which  constitute  the  fraud  complained  of 
should  be  set  out  dearly,  concisely,  and  with 
sufficient  precision  to  apprise  the  opposite 
party  of  what  he  is  called  upon  to  answer. 
9  Enc.  PI.  &  Prac.  687,  and  many  authorities 
there  cited.    Charging  generally  that  what 
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was  done  was  "wrforable  fraud,"  "a  breach 
of  trust,"  and  a  "scheme,"  themselves  are 
allegations  of  legal  conclusion,  which  a  de- 
murrer does  not  adiQlt  Fogg  v.  Blair,  139 
V.  S.  127. 11  Sup.  Ct.  478,  35  U  Ed.  107;  Van 
Weel  V.  Winston,  115  U.  S.  237,  6  Sup.  a.  22, 
29  Ia  Ed.  384;  brooks  v.  O'Hara  (C.  C.)  8 
Fed.  532;  Phelps  v.  Elliott  (a  C.)  35  Fed.  455; 
Lafayette  Co.  v.  Neely  (0.  O.)  21  Fed.  744. 
For  the  purpose  of  sustaining  this  conten- 
tion, the  appellant  now  insists  that  the  intru- 
sion of  the  defendants  upon  the  possession  of 
appellant  took  place  after  the  lOtb  day  of  Oc- 
tober. As  already  shown,  If'  it  took  place 
before  that  date,  it  would  be  tortious,  and 
the  rights  of  the  appellant  would  not  be 
thereby  affected.  The  bill  Is  fatally  defect- 
ive for  not  alleging  conclusively  whether  It 
took  place  before  or  after  that  date.  In  the 
prayer  for  general  relief  only  such  relief  as 
Is  agreeable  to  the  case  made  by  the  bill  can 
lie  granted.  Etoglish  v.  FoxaU,  2  Pet  612,  7 
L.  Ed.  531;  Hobson  v.  Mc^rthur's  Heirs,  16 
Pet  182,  10  L.  Ed.  980;  Boon  v.  Chiles,  10 
Pet  177,  9  L.  Ed.  388.  "Now,  It  is  perfecOy 
clear,  according  to  the  practice  of  the  court, 
where  a  specific  relief  is  prayed  for,  even 
though  there  be  a  prayer  for  general  relief, 
the  court  cannot  grant  relief  which  Is  Incon- 
sistent with,  or  entirely  different  from,  that 
which  is  asked  for."  Wilson  v.  Graham,  4 
Wash.  C.  C.  53,  30  Fed.  Gas.  125  (No.  17.804). 
"It  is  true  that  there  was  a  prayer  for  gen- 
eral relief,  but  relief  given  under  the  gen- 
eral prayer  must  be  agreeable  to  tha  cases 
made  by  the  bill."  Allen  v.  Car  Co.,  139  U. 
S.  662.  11  Sup.  Ct  683,  35  L.  Ed.  305;  Hay- 
ward  V.  Bank,  96  U.  S.  614,  24  L.  Ed.  855, 
and  authorities  cited;  Georgia  v.  Stanton,  6 
W^ll.  77,  18  Ll  Ed.  721.  "In  order  to  entitle 
a  plaintiff  to  a  decree,  nnder  the  general 
prayer,  different  from  that  specifically  pray- 
ed, the  allegations  relied  upon  must  not  only 
be  such  as  afford  a  ground  for  the  relief 
{sought  but  they  must  have  been  Introduced 
into  the  bill  for  the  purpose  of  -showing  a 
claim  for  relief,  and  not  for  the  mere  pur- 
pose of  corroborating  the  plaintitCs  right  to 
the  specific  relief  prayed;  otherwise  the  court 
wonld  take  the  defendant  by  surprise,  which 
is  contrary  to  its  principles."  1  Daniel,  Ch. 
Prac.  386;  Curry  v.  Uoyd  (D.  C.)  22  Fed.  264. 
"But,  even  when  a  prayer  for  general  relief 
Is  sufficient  the  special  relief  prayed  at  the 
bar  must  essentially  depend  upon  the  proper 
frame  and  structure  of  the  bill;  for  the  court 
will  grant  such  relief  only  as  the  case  stated 
will  Justify,  and  will  not  ordinarily  be  so 
Indulgent  as  to  permit  a  bill  framed  for  one 
purpose  to  answer  another,  especially  if  the 
defendant  may  be  surprised  or  prejudiced 
thereby."  Story,  Eq.  PI.  |  42;  3  Enc.  PI.  & 
Prac.  350  et  seq.,  and  notes.  The  allegations 
contained  in  the  bill  are  not  adapted  to  the 
relief  now  urged  by  counsel  for  appellant  in 


his  brief.  The  bill  was  not  framed  to  secure 
the  holding  of  Pllkey  or  any  other  defendant 
as  a  trustee  under  the  Washington  location, 

6.  The  bill  prays  that  the  instrument  of 
writing  alleged  to  have  been  executed  by  the 
defendant  Pilkey,  conveying  to  his  co-defend- 
ants interests  in  the  Sampson  location,  be 
declared  fraudulent  and  void  as  against  the 
plaintiff,  and  that  it  be  canceled  and  annul- 
led. This  agreement  was  not  upon  record, 
and  is  not  a  cloud  upon  the  title  of  the  plain- 
tiff. It  in  no  way  prevents  him  from  recov- 
ering possession  in  an  action  at  law.  It 
could  convey,  as  against  the  appellant  only 
the  interest  which  the  defendant  Pilkey  had 
In  the  Sampson.  Ore  Co.  v.  Miller,  3  Morr. 
Mhi.  R.  353.  "The  facts  set  forth  in  the  bill 
of  the  plaintiff  clearly  show  that  he  has  a 
plain,  adequate,  and  complete  remedy  at  law 
for  the  injuries  of  which  he  complains.  He 
alleges  that  he  Is  the  owner  in  fee,  as  trustee, 
of  certain  described  lands  in  Iowa,  and  his 
injuries  consist  in  this:  that  the  defendants  - 
are  In  the  possession  and  enjoyment  of  the 
property  claiming  title  under  certain  docu-  ■ 
ments  purporting  to  transfer  the  same,  which 
are  fraudulent  and  void.  If  he  is  the  owner 
in  fee  of  the  premises,  be  can  establish  that 
fact  In  an  action  at  law;  and,  If  the  evi- 
dences of.  the  defendant's  asserted  title  are 
fraudulent  and  void,  that  he  can  also  show. 
There  is  no  occasion  for  resort  to  a  court  of 
equity,  either  to  establish  his  right  to  the 
land  or  to  put  him  in  possession  thereof." 
Whitehead  v.  Shattuck,  138  U.  S.  150,  11  Sup. 
Ct  276,  34  L.  Ed.  874. 

7.  It  is  also  contended  that  this  bill  can  be 
sustained  under  section  4010  of  the  Compiled 
Laws  of  New  Mexico,  relating  to  suits  to 
quiet  title.  We  do  not  think  that  the  alle- 
gations contained  in  the  bill  bring  appellant's 
case  within  the  provisions  of  this  statute. 
They  do  not  show  why  he  cannot  recover  in 
a  suit  at  law.  Neither  does  the  allegation  of 
ownership  of  an  Interest  in  an  unconfirmed 
grant  entitle  the  appellant  to  such  relief. 
Plnkerton  v.  Ledoux,  129  U.  S.  351,  9  Sup.  Ct 
399,  32  L.  Ed.  706;  Astiazaran  v.  Land  Co., 
148  U.  S.  80,  13  Sup.  Ct  457.  37  L.  Ed.  376. 
These  cases  hold  that  until  the  question  of 
title  to  an  unconfirmed  grant  has  been  settled 
by  congress  or  the  tribunal  established  by  It 
for  that  purpose,  it  cannot  be  contested  In 
the  ordinary  courts  of  justice. 

For  the  reasons  above  stated,  we  are  led  to 
.the  conclusion  that  the  ruling  of  the  court 
below  in  sustaining  the  demurrer  to  the  sec- 
ond amended  bill  of  complaint  and  dismissing 
the  suit  was  correct  and  the  decree  of  the 
court  Is  therefore  affirmed. 

MILLS,  C.  J.,  and  McFIE,  J.,  corenr. 
CRUMPACKER,  7.,  having  heard  the  case 
below,  and  LELAND,  J.,  being  absent  did 
not  participate  in  this  decision. 
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MITCHELL,  T.  liA  FOLLETT. 
(Supreme  Court  of  Oregon.    Dec.  24,  1900.) 

SALES— CONTRACT— BREACH  — EVIDENCE  —  IN- 
STRUCTIONS—APPEAL—HARMLESS  ERROR. 

1.  Defendant  contracted  to  deliver  certain  po- 
tatoes in  sacks  furnished  by  defendant  f.  o.  b. 
ou  bout  by  June  Ist,  if  possible.  In  an  action 
by  plaintiff  for  an  alleged  breach  of  contract, 
in  refusing  to  deliver  the  potatoes,  defendant 
denied  the  breach,  and  alleged  that  on  May  27th 
plaintiff  proposed  to  take  the  potatoes  at  de- 
fendant's farm,  where  they  were  situated,  to 
which  he  agreed,  provided  the  balance  of  the 
purchase  money  was  paid  before  removal,  which 
plaintiff  refused  to  do,  and  repudiated  the  con- 
tract, performance  of  which  defendant  tendered 
several  times,  ndd,  that  it  was  not  error  to 
permit  defendant  to  testify  that  after  the  27th 
of  May  he  continued  sacking  the  potatoes,  and, 
not  hnvinK  sufficient  sacks,  was  obliged  to  go 
to  plaintiff's  agent,  and  get  more;  it  not  being 
admitted  to  show  a  breach  of  contract  by  plain- 
tiff in  failing  to  furnish  sacks,  but  that  defend- 
ant was  ]>roceediDg  to  comply  with  the  contract 
by  preporing  the  potatoes  for  delivery. 

2.  Error,  if  any,  in  admitting  in  evidence  a 
written  offer  or  tender  of  the  potatoes  specified 
in   the    contract,    on   June   8th,    was   harmless, 

.since  plaintiff  did  not  claim  a  breach  by  failing 
to  deliver  on  time,  and  defendant  did  not  claim 
that  it  was  impossible  to  do  so. 

3.  It  was  not  error  for  the  court  to  refuse  to 
give  an  instruction  that  plaintiff  was  not  obliged 
to  pay  for  the  potatoes  until  they  were  delivered 
f.  0.  b.  the  boat,  and,  if  defendant  demanded 
payment  at  any  time  before  they  were  so  de- 
livered, he  violated  the  contract,  and  plaintiff 
was  entitled  to  damages  therefrom,  since  such  a 
charge  disregarded  defendant's  theory  of  the 
case  and  the  evidence  sup^rting  it. 

4.  It  was  not  error  to  give  an  instruction  that 
if  defendant  notified  plaintiff  that  he  would  not, 
under  any  consideration,  fulfill  his  contract  be- 
fore the  date  fixed  for  the  delivery,  it  would 
be  such  a  breach  as  would  entitle  plaintiff  to 
sue  without  an  offer  to  perform  on  his  part; 
but  a  mere  refusal  to  deliver  at  the  farm,  un- 
less the  potatoes  were  paid  for,  would  not  be 
such  a  breach,,  and  plaintiff  must  show  a  refusal 
to  deliver  nt  the  river.  Since  defendant  was 
under  no  obligation  to  deliver  at  the  farm,  it 
was  not  a  breach  of  contract  to  demand  pay- 
ment before  delivery  there. 

Appeal  from  circuit  court,  Marion  county: 
Georse  H.  Burnett,  Judge. 

Action  by  McKinley  Mitchell  against  J. 
W.  La  FoUett.  From  a  Judgment  in  favor 
of  defendant,  plaintiff  appeals.    Affirmed. 

This  action  was  brought  on  July  9,  1898, 
by  the  plaintiff,  Mitchell,  against  the  de- 
fendant. La  Follett,  to  recover  damages  for 
a  breach  of  the  following  contract:  "Ger- 
^♦al8,  Oregon,  May  17,  189a  This  Is  to  cer- 
tify that  I  have  this  day  sold  to  McKinley 
Mitchell,  of  Gervais,  Oregon,  all  my  potatoes 
supposed  to  be  700  to  000  sacks,  outside  of 
the  seed  stock,  on  the  following  conditions, 
as  follows,  to  wit:  All  stock  put  up  as  strict- 
ly choice  fancy  potatoes,  to  be  25  cts.  per 
bushel,  net  cash,  on  delivery  on  the  river, 
sacks  furnished;  all  put  up  as  No.  1  mer- 
chantable potatoes,  to  be  22  cents  per  bushel, 
net  cash,  delivered  on  the  river,  sacks  fur- 
nished; and  all  the  seed  potatoes  put  up  as 
No.  1  (all  to  be  well  sacked,  and  put  up  in 
No.  1  shape,  and  put  on  the  boat  f.  o.  b.); 
12V^  cents  per  bushel,— all  to  be  delivered.  If 


possible,  by  June  1,  1898.  And  I  hereby 
acknowledge  receipt  of  $20.00  on  sale  of 
same.  [Signed]  J.  W.  La  Follett."  The  com- 
plaint alleges  that,  in  pursuance  of  the  con- 
tract, the  plaintiff  paid  the  $20  therein  men- 
tioned, and  furnished  defendant  725  sacks, 
of  the  value  of  $36.25;  that  on  or  about  the 
27th  of  May,  1898,  the  defendant  repudiated 
the  contract,  and  -  informed  him  that  he 
would  not  deliver  the  potatoes  as  stipulated 
or  at  all,  and  "ever  since  has  and  still  does 
refuse  to  deliver  the  said  potatoes  to  this 
plaintiff  or  any  part  thereor';  that,  upon 
such  refusal,  the  plaintiff  demanded  a  return 
of  the  $20,  and  payment  for  the  sacks  fur- 
nished, but  defendant  refused  to  pay  the 
same  or  any  part  thereof;  that  the  potatoes 
were  purchased  for  resale,  and  defendant 
was  so  informed  at  the  time;  that,  by  rea- 
son of  the  breach  of  the  contract  by  the  de- 
fendant, plaintiff  has  been  damaged  In  the 
sum  of  $100  as  loss  of  profits,  in  addition  to 
the  money  paid  thereon  and  the  value  of 
the  sacks  furnished.  The  answer  denies  the 
breach  of  the  contract  as  alleged  in  the  com- 
plaint, and  for  an  affirmative  defense  avers 
that,  on  or  about  the  27tta  of  May,  the  plain- 
tiff proposed  to  take  the  potatoes  at  the  de- 
fendant's farm,  where  they  were  situated, 
and  the  defendant  agreed  to  so  deliver  them, 
provided  the  plaintiff  would  pay  the  bal- 
ance dne  before  their  removal,  which  he 
refused  to  do.  and  then  and  there  notified 
the  defendant  that  he  would  not  accept  the 
potatoes  at  any  time  or  place;  that  he  has 
ever  since  refused,  and  does  now  refuse,  to 
accept  or  receive  the  potatoes,  or  any  part 
thereof,  althougb  the  defendant  was  then. 
Is  now,  and  ever  since  has  been,  ready  and 
willing  to  deliver  them,  and  at  divers  tinges 
thereafter,  and  before  the  commencement  of 
this  action,  offered  and  tendered  to  him  the 
whole  of  the  potatoes,  sacks,  and  twine; 
that  defendant  has  duly  and  fully  perform- 
ed, and  offered  to  perform,  all  the  condi- 
tions and  provisions  of  the  contract  on  his 
part  The  reply  puts  In  issue  the  new  mat- 
ter alleged  In  the  answer.  A  trial  was  had, 
resulting  In  a  verdict  for  the  defendant, 
from  which  the  plaintiff  appeals,  assigning 
error  In  the  admission  of  testimony,  giving: 
certain  Instructions  to  the  Jury,  and  refus- 
ing others  requested  by  the  plaintiff. 

John  A.  Carson,  for  appellant.  W.  M. 
Kaiser,  for  respondent 

BEAN,  a  J.  (after  stating  the  facts).  Tp- 
on  the  trial,  the  defendant  as  a  witness  In 
his  own  behalf,  gave  evidence  tending  to 
show  that  on  May  27th  the  plaintiff  request- 
ed that  the  potatoes  be  delivered  at  Brooks* 
Station,  instead  of  the  river,  as  stipulated  In 
the  contract  and  that  when  he  declined  to 
do  so  the  plaintiff  unequivocally  refused  to 
accept  the  potatoes,  and  so  notified  the  de- 
fendant He  was  thereupon  asked  the  fol- 
lowing questions:     "Well,  then,   what  did 
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you  do  with  the  potatoes  after  he  went 
away?  A.  I  kept  on  sacking  them.  Q.  Did 
you  have  nil  your  sacks  there  at  that  time, 
and.  If  not,  where  did  you  get  the  balance?" 
Objection  was  made  to  the  last  question  on 
the  ground  that  the  pleadings  admit  that 
defendant  received  725  sacks  from  the  plain- 
tiff, and  there'  is  no  allegation  in  the  an- 
swer that  the  plaintiff  had  refused  to  pro- 
vide sacks  as  stipulated  in  his  contract 
The  court  overruled  the  objection,  and  the 
witness  answered:  "No;  I  had  only  525. 
The  next  Monday—  That  was  on  Friday, 
the  27tb.  The  next  Monday  I  went  over  to 
Brooks,  and  saw  Mr.  Dorcas  [plaintiff's 
agent]  abont  sacks.  He  said  for  me  to  drive 
over  to  the  depot  and  get  them,  and  I  got 
them,  and  filled  them."  It  is  argued  that 
this  evidence  is  Incompetent,  because  the  an- 
swer does  not  set  up  as  a  defense  a  breach 
of  the  contract  by  the  plaintiff  in  failing  to 
furnish  sacka  But  we  do  not  understand  it 
to  have  been  offered  or  admitted  for  the  pur- 
pose of  showing  a  breach  of  the  contract  by 
the  plaintiff,  but  that  defendant  was  proceed- 
ing to  comply  with  the  contract  on  his  part 
subsequent  to  the  transaction  of  the  27th 
of  May,  by  procuring  sacks  from  the  plain- 
tiff's agent,  and  preparing  the  potatoes  for 
delivery.  In  accordance  therewith;  thus  re- 
futing the  allegation  that  defendant  repudi- 
ated the  contract  at  that  time.  The  entire 
theory  of  the  defense,  as  we  understand  the 
record,  is  that  defendant  was  at  all  times 
ready  and  willing  to  perform  his  contract, 
and  the  evidence  objected  to,  as  well  as  the 
other  evidence  given  by  him,  was  in  support 
of  such  theory. 

It  is  next  insisted  that  the  court  erred  In 
permitting  the  defendant  to  give  in  evidence 
a  written  offer  or  tender  made  on  the  8th  of 
June  to  the  plaintiff  of  the  potatoes  specified 
in  the  contract.  The  ground  of  the  objection 
to  the  admission  of  this  testimony  is  that  un- 
der the  contract  the  potatoes  should  have 
been  delivered  at  the  river  by  June  1st  if  pos- 
sible, and,  since  the  answer  does  not  allege 
that  it  was  not  possible  to  make  the  delivery 
within  the  time  stipulated,  evidence  of  on  of- 
fer or  tender  after  that  date  is  Incompetent 
But  the  plaintiff  is  not  seeking  to  recover  be- 
cause the  defendant  did  not  deliver  the  pota- 
toes within  the  time  stipulated,  nor  is  the  de- 
fense baaed  on  the  theory  ttiat  it  was  impossi- 
ble for  the  defendant  to  comply  with  his  con- 
tract in  that  respect.  The  action  is  grounded 
on  an  alleged  repudiation  of  the  contract  by 
defendant  before  the  time  for  delivery,  and 
the  complaint  seems  to  have  been  drafted  up- 
on the  hypothesis  that  plaintiff  was  ready  at 
all  times,  up  to  the  commencement  of  the  ac- 
tion, to  receive  the  property,  but  that  defend- 
ant refused  to  deliver  it  to  him.  It  is  alleged 
that  on  the  27th  of  May  the  defendant  in- 
formed plaintiff  that  he  would  not  deliver  the 
polatoes,  and  that  he  has  ever  since  refused, 
and  still  refuses,  to  comply  with  his  contract. 
The  answer  denies  the  breach  alleged  in  the 


complaint,  and  avers  that  the  defendant  was 
ready  and  willing  at  all  times  to  perform,  and 
offered  and  tendered  performance  to  the 
plaintiff,  both  prior  and  subsequent  to  the  1st 
of  June,  but  plaintiff  refused  to  accept  such 
tender.  The  reply  denies  that  any  tender  was 
ever  made  by  the  defendant,  so  that,  as  the 
pleadings  stand,  the  question  of  time  Is  Im- 
material, and  the  admission  of  the  offer  to  de- 
liver an  the  8th  of  Jime  was  therefore  harm- 
less, if  error  at  all 

It  is  also  Insisted  that  the  court  erred  In 
refusing  to  give  the  following  Instruction  re- 
quested by  the  plaintiff:  "I  further  charge 
you  that  the  plaintiff  was  not  obliged  to  pay 
for  the  potatoes  until  the  same  were  delivered 
f.  o.  b.  the  boat  on  the  river,  and,  if  the  de- 
fendant demanded  payment  at  any  time  be- 
fore the  potatoes  -were  delivered  on  the  boat 
on  the  river,  he  thereby  violated  the  contract, 
.and  plaintiff  is  entitled  to  recover  damages 
from  him.  Under  the  contract  in  this  case, 
It  was  the  duty  of  the  defendant  to  deliver  the 
potatoes  to  the  plaintiff  f.  o.  b.  the  boat  on 
the  river, — It  is  so  stated  in  the  contract, — 
and  by  the  expression  'free  on  board  the 
boat'  you  will  understand  that  the  defendant 
was  bound  to  take  the  potatoes  and  place 
them  on  the  boat  on  the  river  at  his  own  ex- 
pense." As  we  have  already  said,  the  defend- 
ant gave  evidence  tending  to  show  that  the 
plaintiff  required  the  potatoes  delivered  at 
Brooks'  Station,  but  defendant  refused  to  so 
deliver  them  unless  they  were  paid  for  at  his 
farm,  and  hence  the  court  could  not  properly 
have  charged  the  Jury  that  a  demand  of  pay- 
ment before  the  potatoes  were  delivered  on 
the  boat  would  have  been  a  breach  of  the 
contract  entitling  plaintiff  to  recover  dam- 
ages, without  disregarding  the  defendant's 
theory  of  the  case  and  the  evidence  given  la 
support  of  It 

It  is  also  insisted  that  the  court  erred  In 
charging  the  Jury  as  follows:  "But  the  mere 
refusal  of  Mr.  La  Follett  to  deliver  the  pota- 
toes at  the  farm,  unless  paid  therefor,  would 
not  of  itself,  entitle  Mr.  Mitchell  to  sue  and 
recover  damages."  This  Is  but  an  excerpt 
from  the  general  charge,  and,  when  read  in 
connection  with  its  context  Is  not  objection- 
able. The  defendant  was  under  no  obliga- 
tion to  deliver  the  potatoes  at  the  farm,  and. 
If  the  plaintiff  desired  delivery  there.  It  would 
be  no  breach  of  the  contract  for  the  defend- 
ant to  refuse  to  make  such  delivery,  unless 
upon  payment  of  the  purchase  price.  The 
charge  of  the  court  is  to  the  effect  that  if  the 
defendant,  before  the  date  fixed  for  the  de- 
livery, notified  the  plaintiff  that  he  would  not 
under  any  consideration,  fulfill  his  contract, 
It  would  be  such  a  breach  as  would  entitle 
the  plaintiff  to  bring  an  action  for  damages 
without  an  offer  to  perform  on  his  part  but 
a  mere  refusal  to  deliver  at  the  farm,  unless 
the  potatoes  were  paid  for,  would  not  be  such 
a  breach.  In  this  connection,  the  court  said: 
"The  question  for  you  to  determine  now  is 
whether  Mr.  I>a  Follett  before  the  1st  of  June 
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■anequlvoeally  refused  to  perform  the  con- 
tract. He  may  have  refused  to  enter  into  a 
new  contract,  and  he  may  have  refused  to  de- 
liver at  the  farm  without  pay  In  advance,  but 
that.  In  Itself,  would  not  prove  that  he  refused 
to  deliver  at  the  river,  and  Mr.  Mitchell  must 
show  that  he  refused  to  deliver  at  the  river 
before  the  1st  of  June;  otherwise,  he  could  not 
base  any  action  on  what  occurred  on  the  27  th 
of  May.  •  •  •  In  other  words,  the  obli- 
gation is  mutual.  If,  without  having  a  right 
to  do  so,  Mr.  La  FoUett,  befort  the  day  pre- 
scribed In  the  contract,  unequivocally  refused 
to  perform  the  contract,  that  would  excuse 
Mr.  Mitchell,  and  Mr.  Mitchell  could  turn 
right  around  and  sue  for  damages.  Mr.  La 
Follett  having  refused  to  perform  the  con- 
tract, Mr.  Mitchell  would  not  be  obliged  to 
wait  until  the  expiration  of  the  time.  On  the 
other  hand.  If  Mr.  Mitchell  did  refuse  to  take 
the  potatoes  on  the  river,  and  tell  Mr.  La 
Follett  he  would  not  take  the  potatoes,  that 
would  excuse  Mr.  La  Follett  from  performing 
It  So  the  question  Is  whether  Mr.  La  Fol- 
lett refused  to  perform  that  contract  and  de- 
liver the  potatoes  at  the  river,  and  Mr.  Mitch- 
ell must  make  a  better  case."  We  think 
there  was  no  error  In  giving  the  instruction 
complained  of,  and,  as  this  disposes  of  all  the 
questions  presented  by  the  argument,  the 
judgment  of  the  court  below  must  be  aflSrmed; 
and  it  is  so  ordered. 


(38  Or.  150) 

DAVIS  et  al.  v. 


HOFER  et  al. 


(Supreme  Court  of  Oregon.    Dec  17,  1900.) 

ACCOUNTINO— BY    DIRECTORS— JURIS  DICTION— 
REFERBNCE— BIIAi  OF  PARTICULARS. 

1.  Equity  has  jurisdiction  of  a  suit  by  stock- 
holders against  directors  of  a  corpoiation  for 
an  account,  there  being  a  fiduciary  relation  be- 
tween the  parties  requiring  the  defendants  to 
account. 

2.  Conditions  giving  the  court  equitable  ju- 
risdiction of  a  suit  by  stockholders  against  di- 
rectors for  an  account  Is  established  where  de- 
fendants, by  their  answer,  admit  that  they  se- 
cured all  moneys  collected  on  account  of  the 
corporation,  and  do  not  deny  that  they  received 
the  amount  alleged  in  the  complaint,  and  do 
not  plead  a  stated  account  in  bar,  nor  tender 
the  Issues  of  nothing  in  arrear. 

3.  The  court  need  not  refer  a  cause  to  a  mas- 
ter to  take  and  state  an  account,  but  may  do 
it  Itself. 

4.  Where  defendants  in  a  suit  by  stockhold- 
ers against  directors  for  an  accounting  do  not 
allege  on  acconnting  with  the  corporation,  and 
no  demand  is  made  on  them  for  a  copy  of  their 
account,  plaintiffs  cannot  insist,  as  a  matter  of 
right,  on  the  filing  of  a  bill  of  particulars. 

Appeal  from  circuit  court,  Marlon  county; 
R.  P.  Boise,  Judge. 

Suit  by  George  W.  Davis  and  others 
against  Ernst  Hofer  and  others.  Decree 
for  defendants.    Plaintiffs  appeal.    Affirmed. 

The  purpose  of  this  suit  Is  to  have  a  judg- 
ment and  a  sale  thereunder  set  aside,  and 
to  require  the  defendants  to  account  for  mon- 
ey received  in  conducting  the  business  of  a 
corporation  in  which  the  parties  to  such  suit 


are  stockholders.  It  appears  that  the  Cap- 
ital Journal  Publishing  Company,  a  corpo- 
ration organized  for  the  purpose  of  publish- 
ing a  newspaper  at  Salem,  entered  Into  a 
contract  with  the  defendants  Ernst  Hofer, 
A.  F.  Hofer,  Jr.,  and  F.  X.  Hofer,  partners 
as  Hofer  Bros.,  whereby  supplemental  arti- 
cles of  incorporation  were  illed  increasing 
the  capital  stock  to  the  sum  of  $10,000,  di- 
vided into  100  shares  of  $100  each,  and  one- 
half  thereof  was  transferred  to  the  defend- 
ants in  consideration  of  their  agreement  to 
publish  said  newspaper  at  a  reasonable  com- 
pensation for  their  service  for  the  term  of 
two  years  from  December  4,  1889.  The  by- 
laws of  the  corporation  provide  for  the  elec- 
tion of  a  president,  a  secretary,  and  three 
directors,  who  together  constitute  the  board 
of  directors.  At  a  called  meeting  of  the 
board  held  July  2,  1898,  whereat  were  pres- 
ent M.  L.  Chamberlain,  president,  A.  F.  Ho- 
fer, Jr.,  secretary,  and  Ernst  Hofer,  a  di- 
rector, the  secretary,  A.  F.  Hofer,  Jr.,  made 
a  report,  showing  that  the  only  Indebtedness 
of  the  corporation  was  on  account  of  sala- 
ries due  E.  Hofer  as  editor  and  himself  as 
business  manager  of  said,  newspaper  In  the 
sums  of  $649.64  and  $1,295.75,  respectively, 
which  report  was,  upon  motion,  duly  ap- 
proved. A.  F.  Hofer,  Jr.,  having  thereafter 
secured  an  assignment  of  Ernst  Hofer's 
claim,  commenced  an  action  in  the  circuit 
court  for  Marion  county  against  the  corpo- 
ration, and  recovered  a  judgment  tor  the 
sum  of  $1,9^.39,  and,  an  execution  having 
been  Issued  thereon,  all  the  property  of  the 
said  corporation  was  sold  to  him  in  payment 
thereof.  It  Is  substantially  alleged  in  the 
complaint  that  the  defendants,  who  consti- 
tute a  majority  of  the  board  of  directors, 
fraudulently  conspired  to  wreck  the  corpo- 
ration, and  to  acquire  its  property,  to  the  in- 
jury of  the  plaintiffs,  who  own  33  shares  of 
the  capital  stock;  and  that  said  corporation 
was  not  Indebted  to  said  defendants  as 
claimed,  or  at  all,  nor  was  any  accounting 
ever  had  by  them  with  It;  that  they  collect- 
ed from  various  sources  moneys  belonging 
to  the  corporation  exceeding  the  sum  of  $30,- 
000,  which  they  have  fraudulently  appropri- 
ated to  their  own  use,  and  refuse  to  account 
therefor.  The  answer  admits  that  since  the 
defendants  assumed  control  of  said  news- 
paper they  have  collected  all  moneys  paid  to 
the  corporation,  but  deny  that  the  sum  so 
received  Is  not  known  to  the  plaintiffs,  or 
that  the  latter  believe  It  exceeds  $30,000; 
and  for  a  separate  defense  alleges  that,  aft- 
er taking  charge  of  the  business,  an  agree- 
ment was  entered  Into  with  the  corporation 
whereby  it  was  stipulated  that  Ernst  Hofer 
should  receive  as  editor,  and  A.  F.  Hofer, 
Jr.,  as  the  business  manager,  of  said  news- 
paper, the  sum  of  $25  per  week  each,  and 
that,  a  judgment  having  been  rendered  for 
the  salaries  due  them,  the  property  of  the 
corporation  had  been  sold  on  an  execution 
Issued  thereon.    The  material  allegations  of 
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the  answer  having  beeu  denied  in  the  reply, 
a  trial  •was  had  before  the  court,  at  which 
the  plaintiffs  introduced  testimony  showing 
their  ownership  of  the  stock  of  the  corpora- 
tion; that  they  had  requested  M.  L.  Cham- 
berlain, president,  and  C.  March,  a  director, 
to  defend  said  action,  or  permit  them  to  do 
so,  on  behalf  of  the  corporation,  and  the  re- 
fusal of  the  latter  to  comply  therewith;  the 
value  of  the  property  so  sold  on  execution; 
and  that  from  $15  to  $20  per  week  was  a 
reasonable  compensation  for  the  service  of 
an  editor,  and  a  like  compensation  for  a 
business  manager  of  said  newspaper;  and 
thereupon  moved  the  court,  upon  such  testi- 
mony and  the  pleadings,  for  an  order  direct- 
ing the  defendants  to  render  an  account. 
The  court  having  overruled  said  motion,  the 
defendants  Introduced  testimony  tending  to 
show  that  the  property  sold  on  execution 
brought  a  fair  price,  and  that  the  corpora- 
tion agreed  to  pay  them  the  salary  so  claim- 
ed, and,  the  cause  having  been  submitted, 
the  court  found  that  the  allegations  of  the 
complaint  bad  not  been  sustained,  and  dis- 
missed the  suit,  whereupon  the  plaintiffs  ap- 
peal. 

Ramsey  &  Bingham,  for  appellants.  W.  H. 
Holmes  and  Oondit  &  Park,  for  respondents. 

MOORE,  J,  (after  stating  the  facts).  If 
the  overruling  of  the  motion  to  require  the 
defendants  to  render  an  account  be  regarded 
as  a  denial  of  equitable  Jurisdiction  of  the 
subject-matter,  the  court  necessarily  erred; 
for,  while  an  action  of  account  was  orlgihal- 
]y  cognizable  at  law,  it  was  soon  ascertained 
that  only  a  court  of  equity,  by  reason  of  Its 
power  to  compel  a  discovery,  was  competent; 
In  many  cases,  to  afford  adequate  relief;  and 
out  of  this  discovery  has  been  evolved  the 
principle  of  concurrent  jurisdiction  of  courts 
of  equity  in  such  eases.  3  Bl.  Comm.  *437; 
1  Story,  Eq.  Jur.  (13th  Ed.)  S  452.  The  inade- 
quacy of  a  legal  remedy  which  gives  rise  to 
equitable  Jurisdiction  to  settle  an  account  is 
apparent  in  the  following  Instances:  (1) 
Where  the  accounts  are  mutual;  (2)  when 
they  are  all  on  one  side,  but  intricate;  (3) 
where  a  fiduciary  relation  exists  between  the 
parties,  thereby  Imposing  upon  the  defendant 
the  duty  to  render  on  account.  3  Pom.  Eq. 
Jur.  (2d  Ed.)  i  1421.  The  rule  Is  of  universal 
application  that  a  court  of  equity  has  Juris- 
diction to  settle  an  account  wherever  a  fldu- 
<rlary  relation  exists  between  the  parties  up- 
on whom  the  duty  of  keeping  accounts  rests. 
1  ESic.  PI.  &  Prac.  96;  Warren  v.  Holbrook 
(Mich.)  54  N.  W.  712,  83  Am.  St.  Rep.  554; 
Nashua  &  L.  R.  Corp.  v.  Boston  &  L.  R. 
Corp.  (C.  C.)  19  Fed.  804;  Pacific  R.  Co.  v. 
Atlantic  &  P.  R.  Co.  (0.  C.)  20  Fed.  277;  BIs- 
choffshelm  v.  Baltzer  (C.  C.)  20  Fed.  800; 
Thornton  v.  Thornton,  31  Grat.  212;  Clarke 
r.  Pierce,  52  Mich.  157.  17  N.  W.  780;  Marvin 
V.  Brooks,  94  N.  T.  71;  Fowle  v.  Lawrason, 
.'.  Pet.  •495,  8  L.  Bd.  204;   Halsted  v.  Rabb, 


8  Port  63;  Vllwig  v.  Railroad  Co.,  79  Va. 
449.  To  dte  anthorltles  illustrative  of  the 
principle  that  the  directors  of  a  corporation 
are  the  agents  of  and. trustees  for  thie  stock- 
holders, who  have  a  quasi  reversionary  inter- 
est in  the  corporate  property  after  the  pay- 
ment of  the  corporate  debts,  seems  unneces- 
sary, and,  the  fiduciary  relation  existing  be- 
tween the  parties  having  been  clearly  stated 
in  the  complaint.  Jurisdiction  of  the  subject- 
matter  attached  in  equity.  A  suit  In  equity 
is  maintainable  only  where  there  is  not  a 
plain,  adequate,  and  complete  remedy  at  law. 
HUl's  Ann.  Laws  Or.  S  380.  "A  plea  of  stated 
account,"  ^ys  Mr.  Pomeroy  in  his  work  on 
Equitable  Jurisprudence  (volume  3  [2d  Ed.] 
§  1421),  "obviously  constitutes  a  bar  to  a  suit 
In  equity  for  an  accounting,  since  in  that  case 
the  remedy  at  law  Is  entirely  adequate." 
Thus,  in  Wann  v.  Coe  (C.  a)  31  Fed.  369, 
which  was  a  suit  to  redeem  certain  property 
that  had  been  conveyed  and  transferred  as 
security  for  a  loan  of  money  and  for  an  ac- 
counting, the  defendants  contended  that  all 
the  matters  In  controversy  existing  between 
the  parties  had  been  settled  by  an  agreement. 
In  pursuance  of  which  the  plaintiff  promised 
to  pay  them  the  sum  of  $26,600  as  the  amount 
due,  and  to  accept  a  reconveyance  and  trans- 
fer of  all  property  received  by  them,  and  not 
sold  or  disposed  of.  But  it  was  held  that. 
Inasmuch  as  the  account  rendered  by  the  de- 
fendants was  not  itemized,  and  many  of  the 
charges  contained  therein  were  evidently  ex- 
cessive, it  did  not  constitute  a  plea  In  bar,  so 
as  to  defeat  the  Interposition  of  a  court  of 
equity,  and  thereupon  decreed  an  accounting. 
So,  too.  In  Morton  v.  Lea,  73  N.  C.  21,  It  Is 
held  In  a  snlt  for  an  accounting  that  an  an- 
swer alleging  a  former  account  and  settle- 
ment did  not  constitute  a  plea  in  bar  unless 
It  alleged  that  an  account  had  been  stated  be- 
tween the  parties,  and,  as  settled,  was  Just 
and  true.  In  Lee  v.  Abrams,  12  IlL  111,  Mr. 
Justice  Trumbull,  In  speaking  of  the  distinc- 
tion l)etween  a  plea  in  bar  and  a  denial  of 
any  indebtedness,  and  the  evidence  necessary 
to  establish  each,  says:  "By  filing  the-  plea 
of  plene  computavit  before  the  court,  the  de- 
fendant would.  If  the  issue  was  found  In 
his  favor,  be  entitled  to  a  Judgment  against 
the  plaintiff  for  costs,  and  the  plaintiff  would 
be  driven  to  seek  redress  In  another  form  of 
action,  although  the  proof  should  show  that 
a  large  sum  had  been  admitted  to  be  due  him 
upon  such  accounting.  The  difference  be- 
tween the  proof  necessary  to  sustain  the  plea 
of  plene  computavit  on  the  part  of  the  de- 
fendant and  that  which  Is  requisite  to  sustain 
the  Issue  of  nothing  in  arrear  is  this:  In  the 
former  case  the  defendant  must  show  an  ac- 
tual settlement  or  accounting  between  the 
parties,  and  a  balance  struck.  It  matters  not 
in  favor  of  which  party;  -while  In  the  latter 
case  he  must  show  by  an  exhibition  of  the  ac- 
counts that  nothing  Is  due  the  plaintiff."  In 
the  case  at  bar  the  defendants  admit  In  their 
answer  that  they  secured  all  moneys  collect- 
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ed  on  account  of  tbe  corporation,  and  do  not 
deny  that  they  received  tiie.sum  of  $30,000; 
but  tliey  do  not  plead  a  stated  account  in  bar, 
or  tender  the  issue  of  nothing  in  arrear; 
thereby  conclusively  establishing  the  exist- 
ence of  conditions  giving  the  court  equitable 
jurisdiction  of  the  subject-matter.  Under 
the  rules  of  former  practice  it  was  customary 
In  a  suit  for  an  accounting  to  render  an  In- 
terlocutory decree  known  as  "quod  comput- 
et" (Morton  v.  Lea,  supra;  Closson  v.  Moans, 
40  Me.  337);  but  such  decree  was  not  neces- 
sarily a  condition  precedent  to  referring  the 
cause  to  a  master,  auditor,  or  referee  to  tal:e 
and  state  the  account  (Spalding  v.  Day,  37 
Conn.  427).  Tbe  decree  in  such  cases,  "that 
tbe  defendant  do  account,"  was  equivalent  to 
an  adjudication  upon  the  pleadings  that  a 
court  of  equity  had  jurisdiction  of  the  sub-. 
Ject-matter  (McPherson  v.  MePherson  [N.  C.] 
53  Am.  Dec.  416);  and  the  fact  that  defend- 
ants herein  introduced  testimony  after  the 
motion  was  overruled  tends  to  show  that  the 
court  did  not  hold  that  it  was  without  juris- 
diction. Tbe  question,  then,  presented  by 
this  appeal,  as  we  view  it,  is  whether  the 
court,  after  considering  that  it  had  jurisdic- 
tion, was  obliged  to  i-efer  the  cause  to  a  mas- 
ter to  talce  and  state  the  account,  or  whether 
It  could  do  so  Itself.  In  Taylor  v.  Trust  C!o., 
1  App.  D.  O.  209,  which  was  a  suit  to  fore- 
close a  deed  of  trust,  it  was  held  that  it  was 
the  duty  of  the  court  to  ascertain  the  amount 
due,  and  that  in  discharging  such  duty  it 
might  call  to  Its  assistance  the  services  of  an 
auditor,  but  that  this  was  a  matter  entirely 
within  its  discretion.  In  Bryan  v.  Morgan, 
35  Ark.  113,  which  was  a  suit  by  one  partner 
against  another  for  an  accounting,  the  court, 
upon  motion  therefor,  refused  to  refer  tbe 
cause  to  a  master,  and  it  was  held  that  no 
error  was  thereby  committed,  the  court  say- 
ing: "The  chancellor  may  himself  take  an 
account,  announce  the  result,  and  decree  ac- 
cording^." In  Hidden  v.  Jordan,  28  Cal.  301, 
It  is  held  that  it  is  in  the  discretion  of  the 
court  to  take  the  account  or' to  refer  the  cause 
to  a  commissioner  or  referee  for  that  purpose. 
In  Emery  v.  Mason,  75  Cal.  222,  16  Fac.  894, 
It  was  held  that  in  a  suit  for  an  accounting 
the  court  may  .itself  take  or  state  the  account, 
and,  when  it  does  so,  a  refusal  to  order  a 
reference  for  such  purpose  is  not  erroneous. 
In  Montanye  v.  Uatcb,  34  111.  3SM,  it  is  held 
that  a  court  of  equity  has  power  to  discharge 
the  duties  ordinarily  performed  by  its  master 
In  stating  an  account  between  parties,  and 
that  no  Injustice  was  done  in  refusing  to  refer 
the  matter  to  a  master,  because  either  party 
had  the  same  rights  before  the  court  In  re- 
gard to  the  production  of  books  and  examina- 
tion upon  interrogatories  tliat  he  would  have 
enjoyed  before  a  master.  In  Jewett  v.  Cun- 
ard,  13  Fed.  Cas.  594  (No.  7,310).  it  Is  held 
that  where  the  court  has  the  means  to  take 
an  account  satisfactorily,  and  is  disposed  to 
do  so,  the  cause  will  not  be  referred  to  a  mas- 
ter unless  both  sides  desire  It  and  acquiesce 


in  the  further  delay  and  expense  incident 
thereto.  To  the  same  effect,  see  Wheeler  v. 
Billings.  18  C.  C.  A.  573,  72  Fed.  301;  Mar- 
tin V.  Foley,  82  Ga.  552,  9  S.  E.  532;  Carter 
V.  Lewis,  29  111.  500;  City  of  BellevUle  v. 
Citizens'  Horse  Ry.  Co.,  152  111.  171,  38  X. 
K  584,  26  L.  R.  A.  681;  Shipp  v.  Jameson, 
1  Lltt  Sel.  Cas.  190;  Goodrich  v.  Parker,  1 
Minn.  195  (Gil.  169);  Pierce  v.  Thompson,  6 
Pick.  •193;  Bailey  v.  Westeott,  6  Phlla.  525. 

The  motion  to  require  the  defendants  to 
render  an  account  was -evidently  treated  by 
the  court  and  parties  as  a  request  to  refer 
the  cause  to  a  master  to  take  and  state  the 
account,  and,  when  this  motion  was  overrul- 
ed, the  plaintiffs  had  every  opportunity  to 
ascertain  the  condition  of  the  account  before 
the  court  that  they  could  have  enjoyed  be- 
fore a  master.  Montanye  v.  Hatch,  supra. 
The  transcript,  relating  to  the  filing  of  the 
motion,  is  as  follows:  "Mr.  Carson,  attorney 
for  the  plaintiffs,  asked  permission  of  the 
court  to  file  a  motion  asking  that  an  inter- 
locutory decree  be  issued  compelling  the 
defendants  to  render  an  accounting.  The 
Court:  'You  can  file  a  motion,  and  I  will  pass 
upon  It.' "  In  pursuance  of  this  permission 
th0  following  motion  (omitting  tbe  title  and 
subscription)  was  filed:  "Now,  on  this  11th 
day  of  November,  1898,  at  the  close  of  the 
evidence  offered  by  plaintiffs  at  the  trial  of 
this  cause,  the  plaintiffs  move  the  court  for 
an  order  or  decree  directing  the  defendants 
Hofer  to  render  an  account  This  motion 
is  based  upon  the  pleadings  and  evidence 
offered  by  plaintiffs  and  received  upon  the 
trial  of  this  suit"  If  this  motion  be  regard- 
ed as  an  application  to  the  court  for  an  or- 
der requiring  the  defendants  to  prepare  and 
file  a  bill  of  particulars  containing  an  item- 
ized account  of  moneys  collected  and  paid 
out  on  behalf  of  the  corporation,  and  it  be 
admitted  that  it  is  within  the  power  of  the 
court  to  grant  the  motion,  it  Is  at  most  dis- 
cretionary  (Hill's  Ann.  I^ws,  §  521),  and  no 
error  can  be  predicated  upon  a  refusal  to 
comply  with  the  request  unless  It  Is  mani- 
fest that  such  discretion  has  been  abused, 
which,  in  our  judgment  Is  not  apparent  If 
a  party  allege  an  account  and  do  not  set 
forth  in  his  pleading  the  items,  nor  file  there- 
with a  copy  thereof,  he  must,  within  five 
days  after  a  demand  therefor  in  writing, 
deliver  to  the  adverse  party  a  copy  of  the 
account;  and,  if  the  one  filed  or  delivered 
be  defective,  the  court  may  order  a  fur- 
ther account,  and.  If  the  party  refuse  to  com- 
ply therewith,  be  shall  be  precluded  from 
giving  evidence  thereof.  Id.  S  83.  It  will 
be  remembered  that  the  defendants  do  not 
allege  an  accounting  with  tbe  corporation, 
nor  does  it  appear  that  any  demand  was 
made  upon  them  for  a  copy  of  their  account; 
and  hence  plaintiffs  could  not  insist  as  a 
matter  of  right  upon  the  filing  of  a  bin  of 
particulars. 

At  tbe  argument  our  attention  was  called 
by  plaintiffs'  counsel  to  the  case  of  Miller  v. 
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Kent,  60  How.  Prac.  388,  where  It  was  held 
ibat  a  broker,  who  U  the  agent  of  his  client, 
ought  to  be  required  to  show  fully  and  spe- 
oiflcally  each  Item  of  the  account  which 
he  charges  against  his  client,  and  the  defend- 
ants were  thereupon  ordered  to  serve  a  bill 
of  particulars;  but  this  was  done,  however, 
In  pursuance  of  a  statute  of  New  York  which 
■  provided  that  "the  court  may  In  any  case  di- 
rect a  bill  of  particulars  of  the  claim  of 
either  party  to  be  delivered  to  the  adverse 
party,'"  thus  making  the  order  evidently  a 
mattiT  of  discretion.  To  the  same  effect 
Is  Morgan  t.  Morgan,  18  N.  J.  Eq.  399,  22 
AtL  645,  in  which  it  was  held  that  when  a 
party  claims  by  his  bill  that  he  has  been 
acting  as  trustee  or  agent,  and  as  such  Is 
entitled  to  an  account  with  his  cestui  que 
trust  or  principal.  It  is  his  duty  to  present 
his  account  with  his  bill,  and,  If  he  falls  to 
•do  so,  it  Is  proper  for  the  court,  when  a 
reference  to  a  master  Is  asked  for,  after 
taking  the  testimony,  to  suspend  the  hear- 
ing, and  require  the  plaintiff  to  make  and 
present  such  account.  The  latter  decision 
would  seem  to  have  been  made  under  a 
statute  like  ours.  In  Campbell  v.  Knowles, 
13  Pbila.  163,  It  is  held  that  an  order  for 
the  production  of  books  and  papers  will  not 
be  made  unless  the  bill  prays  for  a  discov- 
ery of  facts  material  to  the  issue.  See,  also, 
6  Enc.  PI.  &  Prac.  781.  In  the  case  at  bar 
no  discovery  Is  prayed  for  In  the  complaint, 
and,  this  being  so,  the  plaintiffs  cannot  In- 
sist upon  the  production  of  a  bill  of  partic- 
ulars as  a  matter  of  strict  legal  right,  thus 
e.xceeding  the  court's  discretion.  Besides, 
^the  defendants  were  evidently  ready  to  sub- 
'  mit  their  books  to  the  inspection  of  the  court 
and  parties  in  order  that  the  account  might 
be  determined  therefrom;  for  A.  F.  Hofer, 
Jr.,  in  answer  to  an  Interrogatory  propound- 
ed to  him  on  cross-examination,  read  from 
his  ledger  the  credits  respecting  his  salary, 
though  the  books  were  not  offered  in  evi- 
dence. Whether  the  Judgment  rendered 
n  gainst  the  corporation  Is  vulnerable  to  a 
collateral  attack  because  the  claims  upon 
which  it  was  predicated  were  audited  by  the 
defendants,  who  constitute  a  majority  of  the 
board  of  directors  making  the  allowance, 
becomes  important  only  in  case  of  an  ac- 
counting between  the  parties;  but  the  fail- 
ure of  the  plaintiffs  to  avail  themselves  of 
the  opportunity  afforded  them  to  try  the 
cause  before  the  court  on  the  merits  pre- 
cludes the  necessity  of  considering  the  ques- 
tion. The  errors  Insisted  upon  not  appearing 
to  have  been  prejudicial,  the  decree  is  affirm- 
ed. 


va  Key.  5S) 

STANLEY  V.  MINERAL.  UNION,  Limited,  et 

al.    (No.  1,596.) 

(Supreme  Court  of  Nevada.    Dee.  24,  1900.) 

MINIS— STATE  LANDS— RIGHTS  OF  PATENTEE. 

Act  CJons.  June  16,  1880  (21  Stat.  287). 

granting  certain  lands  to  the  state  of  Nevada, 


authorized  the  state  to  dispose  of  them  under 
such  regulations  as  the  legislature  should  pre- 
scribe. Act  March  5,  1887,  after  providing  for 
the  sale  of  such  lands,  provided  that  nothing  in 
the  act  should  be  construed  to  prevent  any  per- 
son entering  on  the  lands  to  prospect  for  min- 
erals, or  to  prevent  the  economical  working  of 
any  mine  which  might  be  discovered  therein. 
St.  1887,  p.  102,  provided  that  any  citizen  might 
enter  on  auy  inmerai  lands  in  the  state,  not- 
withstanding the  state's  selection  of  it  un- 
der grants,  and  explore  for  minerals,  and,  on 
the  discover^  thereof,  mine  the  same,  except 
that  improvements  made  by  persons  pur- 
chasing the  land  from  the  state  should  not  be 
taken  or  injured  without  compensation,  and 
that  thereafter  all  patents  made  by  the  state 
should  reserve  all  mines  that  might  exist  on 
the  land.  Held,  that  one  taking  a  patent  to 
such  lands,  with  snch  reservation,  acquired  no 
interest  in  a  mine  located  after  his  application 
was  filed,  but  before  the  patent  issued,  not- 
withstanding that  the  selection  by  the  state  un- 
der the  grant  from  the  government  determined 
that  the  lands  were  agricultural  and  nonmin- 
eral,  within  the  meaning  of  the  grant. 

Appeal  from  district  court,  Lincoln  coun- 
ty; G.  F.  Talbot,  Judge. 

Action  by  William  B.  Stanley  against  the 
Mineral  Union,  Limited  (a  corporation),  and 
H.  Hlrschlng  and  others.  From  a  Judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

Henry  Rives,  for  appellant.  Louis  Gott- 
schalk  and  F.  R.  McXamee,  for  respondents. 

MAS8EY,  J.  This  is  a  proceeding  in  eject- 
ment and  for  damages.  The  verdict  of  the 
Jury  was  for  the  respondents.  From  the  Judg- 
ment rendered  thereon,  and  the  order  deny- 
ing the  motion  for  a  new  trial,  this  appeal 
was  taken. 

Briefly,  that  part  of  the  answer  of  the 
respondents  pertinent  to  the  question  pre- 
sented on  the  appeal  sets  up  as  a  defense 
that  the  respondents  were  In  possession  of 
the  premises  in  controversy  under  and  by 
virtue  of  a  valid  mining  location  made  on 
the  14th  day  of  January,  1899,  by  the  re- 
spondent Henry  Hlrschlng,  known  as  the 
"Hirsching  Lode-Mining  Oalm,"  record  of 
which  had  been  duly  made  upon  the  records 
of  the  Yellow  Pine  mining  district,  and  up- 
on the  records  of  the  recorder's  office  of  Lin- 
coln county,  wherein  said  mining  claim  and 
mining  district  are  situated;  that  said  claim 
contains  large  deposits -of  gold,  silver,  and 
copper  ore,  and  is  valuable  only  for  the 
precious  metals  therein  contained;  that  aft- 
er making  the  location  the  respondents  had 
done  a  large  amount  of  development  work 
thereon,  and  bad  erected  thereon  certain 
buildings  and  a  plant  for  the  reduction  of 
ores,  at  a  cost  of  about  $40,000.  The  appel- 
lant showed  title  to  the  lands  from  the  state 
by  purchase  under  patents  Issued  on  the 
23d  day  of  May,  1899.  It  was  further  shown, 
and  Is  not  disputed,  that  in  the  year  1893  the 
appellant  made  application  to  purchase  the 
lands  in  controversy  from  the  state  of  Ne- 
vada, as  agricultural  lands,  under  the  grant 
made  by  the  act  of  congress  of  June  16, 
1880  (21  Stat.  287),  of  2,000.000  acres,  in  lieu 
of  the  sixteenth  and  thirty-sixth  sections. 
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before  ttiat  time  granted  for  the  support  of 
the  cotamon  schools.  It  is  also  conceded 
that  all  necessary  and  proper  steps  were 
taken  for  the  selection  of  the  land  by  the 
state,  and  Its  approval  by  the  proper  officers 
of  the  government.  It  was  also  shown  that 
on  the  7th  day  of  Februarj',  1896,  and  after 
the  act  of  selection  had  been  made,  the 
state  entered  into  a  contract  for  the  sale  of 
Ihe  lands  to  the  appellant,  and  thereafter 
patents  were  Issued  to  the  appellant  under 
said  contract  of  purcliase.  The  evidence  of- 
fered by  the  respondents  supports  the  de- 
fense made  by  that  part  of  the  answer  above 
set  out,  and  the  Jury  by  its  verdict  so  found. 

Appellant  contends  that  these  averments 
of  the  answer,  and  the  facts  shown  thereun- 
der, conceded  to  be  true  for  the  purpose  of 
the  argument,  are  no  defense  as  against  his 
rights  under  the  patents  from  the  state,  and 
are  not  sufficient  to  authorize  either  the  ver- 
dict of  the  Jury  or  the  Judgment  of  the 
court  It  is  ably  argued  in  support  of  this 
contention  that  the  selection  of  the  lands 
by  the  state  under  the  grant,  and  the  ap- 
proval of  such  selection  by  the  proper  officers 
of  the  government,  were  a  conclusive  deter- 
mination by  the  tribunal  having  authority 
for  that  purpose  that  the  lands  were  agri- 
cultural and  nonmineral,  within  the  mean- 
ing of  the  act  making  the  grant;  that  the 
act  of  selection  by  the  state,  and  Its  patents 
to  him,  gave  him  the  right  to  the  exclusive 
possession  of  the  lands  embraced  therein 
from  the  time  he  made  his  application,  or  at 
least  from  the  date  of  the  contract  of  pur- 
chase; that  the  subsequent  discovery  of 
valuabl,e  mineral  lodes  by  the  respondents 
gave  them  no  rights  as  against  the  selection 
by  the  state,  and  his  rights  under  the  state's 
patents;  that  any  attempt  to  defeat  bis 
rights  In  this  proceeding  under  the  patents  is 
a  collateral  attack  upon  the  findings  of  the 
authorized  tribunal  that  the  lands  were  ag- 
ricultural and  nonmineral  in  character,  and 
excepted  by  the  act  from  the  grant;  that 
an  attack  involving  the  character  of  the 
lands  could  only  be  made  in  a  direct  pro- 
ceeding Instituted  for  that  purpose,  and  that 
the  entry  of  the  respondents  upon  the  lands 
after  selection  by  the  state,  and  after  ap- 
pellant's contract  of  purchase  had  been  exe- 
cuted, was  a  trespass,  and  such  entry,  even 
though  the  mining  rules,  laws,  and  regula- 
tions had  been  strictly  complied  with,  did 
not  initiate  any  right  in  the  respondents  as 
against  the  appellant 

A  large  number  of  autliorlties  are  cited  by 
the  appellant  to  support  this  contention,  and. 
In  a  proper  case,  would  control;  but  as  the 
eases  cited  do  not  as  we  believe,  apply  to  the 
case  at  l>ar,  we  do  not  deem  it  necessary  to 
discuss  or  review  them.  'Ine  question  must 
be  determined,  as  we  view  it  by  the  appli- 
cation of  certain  statutory  rules,  the  enact- 
ment of  our  legislature.  While  It  is  probably 
true  that  under  the  act  of  June  10,  1U80,  su- 
pra, making  the  grout,  and  excepting  there- 


from mineral  lands,  the  selection  by  the  state, 
and  the  approval  of  such  selection  by  the  au- 
thorized officers  of  the  government  is  such  a 
determination  of  the  agricultural  and  non- 
mineral  character  of  the  land,  within  the 
meaning  of  the  grant,  as  to  preclude  any  In- 
vestigation Involving  that  question  in  proceed-' 
lugs  of  this  character,  based  upon  the  subse- 
quent discovery  of  valuable  mineral  deposits, 
it  does  not  necessarily  follow  that  the  state 
must  under  Its  laws  regulating  the  sale  of 
the  lands  thus  acquired,  by  its  conveyance 
vest  in  Its  grantee  the  same  title  and  right 
acquired  from  the  government  under  the 
grant.  By  section  3  of  the  act  of  June  16, 
1880,  supra,  the  state  is,  in  direct  terms,  au- 
thorized to  dispose  of  the  lands  under  such 
laws,  rules,  and  regulations  as  may  be  pre- 
scribed by  the  legislature.  The  only  re- 
striction or  limitation  found  in  the  act  re- 
lates to  the  use  of  the  funds  arising  from  the 
sale  of  the  lands  granted.  The  language 
used  is  clear  and  explicit  The  laws,  rules, 
and  regulations  for  the  disposal  of  the  lands 
should  be  such  as  were  prescribed  by  the 
legislature  of  the  state  of  Nevada,  'in  this 
matter  power  was  delegated  by  congress  to 
the  legislature.  The  disposal  of  the  land 
was  left  to  its  Judgment  and  wisdom,  and 
long  before  any  steps  were  taken  by  the  ap- 
pellant to  acquire  or  even  Initiate  any  right 
to  the  lands  in  controversy  the  legislature  of 
this  state,  by  law,  deflned  his  rights,  as  an 
applicant  and  contractor,  to  purchase  the 
lands  under  the  grant  and  made  provision 
for  the  maintenance  of  actions  to  sustain 
and  protect  the  same.  By  the  act  of  March 
5,  1887,  the  legislature,  in  the  exercise  of 
this  delegated  authority,  prescribed  by  law' 
to  the  effect  that  every  person  who  has  ap- 
plied or  may  thereafter  apply  to  or  contract 
with  the  state  to  purchase  land  under  the 
grant,  in  good  faith,  and  who  has  paid  or 
may  thereafter  pay  to  the  proper  officers  of 
the  state  the  required  amount  of  money  un- 
der such  application  or  contract  shall  be 
deemed  and  held  to  have  the  right  to  the  ex- 
clusive possession  of  such  land,  provided  that 
no  actual  adverse  possession  thereof  existed 
in  another  at  the  date  of  the  application. 
It  was  further  provided  that  every  person 
who  has  contracted  with  the  state  in  good 
faith  to  purchase  such  land  shall  be  entitled 
to  maintain  or  defend  any  action  at  law  or 
In  equity  concerning  the  same  or  its  pos- 
session which  may  now  be  maintained  or  de- 
fended by  persons  who  own  laud  in  fee,  and 
that  every  person  who  has  applied  or  shall 
thereafter  apply  to  purchase,  in  good  faith, 
such  laud,  and  has  paid  or  shall  thereafter 
pay  the  required  amount  of  money  under  the 
application  to  the  proper  officer,  shall  be 
deemed  and  held  to  have  the  right  to  the  ex- 
clusive possession  ot  such  land,  and  shall  be 
entitled  to  maintain  and  defend  any  action 
at  law  or  in  equity  conoernlDg  the  same  or 
its  possession  which  may  be  maintained  or 
defended  by  persons  who  own  land  in  fee. 
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provided  no  actual  adverse  possession  of 
such  land  existed  In  another  at  the  date  of 
the  application.  If  the  legislature  had  gone 
no  further,  then,  under  this  statute,  should 
the  contention  of  the  appellant  be  sustained, 
but  it  did  not  stop  with  these  provisions. 
By  section  3  of  the  act  It  provided  in 
direct  terms  that  nothing  in  the  act  con- 
tained should  be  so  construed  as  to  prevent 
any  person  or  persons  from  entering  upon 
such  lands  for  the  purpose  of  prospecting 
for  any  of  the  precious  metals,  or  to  prevent 
the  free  and  economical  working  of  any 
mine  which  may  be  discovered  therein. 
Comp.  Laws  1900,  i§  325-327.  At  the  time 
the  respondent  Hii-sching  entered  the  lands 
In  controversy  and  made  the  mining  location, 
the  appellant  claimed  them  under  his  appli- 
cation and  contract  to  purchase;  and,  by  the 
provisions  of  section  3  of  the  act,  Hirschlng 
had  a  right  to  enter  for  that  purpose.  He 
was  not  trespassing  at  the  time  he  entered, 
and  by  making  his  mining  location  he  ini- 
tiated the  right  by  which  he  was  enabled  to 
work  in  a  free  and  economical  manner  the 
mine  which  he  discovered.  The  strength 
and  infirmity  of  this  act  entered  into  and 
became  a  part  of  appellant's  contract.  He 
took  possession  of  his  land  with  his  rights  of 
action  and  right  to  exclusive  possession  lim- 
ited by  the  provisions  of  said  section  3.  By 
its  terms  he  could  neither  hold  possession  as 
against  respondents,  nor  could  he  maintain 
un  action  to  recover  possession  as  against 
them,  under  the  showing  of  the  record.  It 
cannot  be  successfully  claimed  that  the  Issu- 
ance of  the  patents  of  the  state  at  the  date 
subsequent  to  the  entry  of  the  respondents 
in  any  manner  terminated  or  concluded  their 
rights.  The  legislature  at  the  same  session, 
and  only  a  few  days  prior  to  the  passage  of 
the  act,  and  in  harmony  therewith,  declar- 
ed, among  other  things,  in  an  act  to  encour- 
age mining,  that  any  citizen  of  the  United 
States,  or  person  having  declared  his  inten- 
tion to  become  such,  might  enter  upon  any 
mineral  lands  in  the  state,  notwithstanding 
the  state's  selection  of  it  under  the  grants, 
and  explore  for  gold,  silver,  copper,  lead,  cin- 
nlbar,  or  other  valuable  mineral,  and,  upon 
the  discovery  of  any  such  mineral,  might 
work  and  mine  the  same  In  pursuance  of  the 
local  rules  and  regulations  of  the  miners  and 
the  laws  of  the  United  States,  provided  that, 
after  a  person  who  has  purchased  lands 
from  the  state  has  made  valuable  improve- 
ments thereon,  such  improvements  shall  not 
be  taken  or  Injured  without  full  compensa- 
tion, but  such  improvements  should  be  con- 
demned for  the  uses  and  purposes  of  min- 
ing in  like  maqner  as  private  property  is  by 
law  condemned  and  taken  for  public  use.  It 
further  declared  mining  to  be  of  paramount 
interest  and  a  public  use.  It  still  further 
declared  that  every  contract,  patent,  or  deed 
thereafter  made  by  the  state  or  its  author- 
ized agents  should  contain  a  provision  ez- 
l>i-essly  reserving  all  mines  of  gold,  silver. 


copper,  lead,  clnnibar,  or  other  valuable 
mineral  that  may  exist  In  such  land,  and 
disclaimed  for  the  state  and  its  grantees  any 
Interest  In  mineral  lands  selected  by  the 
state  on  account  of  Any  grant  from  the 
United  States.  St.  1887,  p.  102  (Comp.  Laws 
1800,  {§  281,  282).  The  patent  issued  to  the 
appellant  contains  Uie  reservation  provided 
for  In  the  act  last  cited;  and  without  enter- 
ing upon  a  discussion  as  to  what,  if  any, 
limitation  should  be  placed  upon  the  con- 
struction of  the  clause  of  the  statute  provid- 
ing for  the  reservation.  It  is  sufficient  to  say 
that  under  the  showing  of  the  record  the 
Hirschlng  lode  was  located,  worked,  and  im- 
proved, and  known  to  exist,  before  the  pat- 
ent of  the  state  was  Issued,  and,  if  this 
clause  of  the  statute  Is  to  be  applied  to  any 
case,  it  seems  especially  appropriate  that  it 
should  be  made  to  apply  to  the  case  at  bar. 
In  other  words,  the  state  did  not  by  Its  pat- 
ent convey  or  attempt  to  convey  the  Hirsch- 
lng lode.  It  did  not  terminate  any  rights  of 
the  respondents  to  the  possession  of  the 
claim.  It  did  not,  under  the  facts  of  the 
case,  devest  or  attempt  to  devest  the  re- 
spondents of  any  rights  initiated  by  their  lo- 
cation, work,  and  Improvements  made  upon 
the  claim;  and  It  was  proper  In  this  action 
to  set  up  and  have  determined  their  rights 
under  these  statutes.  By  the  terms  of  the 
statutes  the  respondents  were  lawfully  in 
the  possession  of  the  mine,  and  lawfully  en- 
titled to  the  possession  thereof.  This  right 
was  not  violative  of  any  of  the  terms  of  the 
appellant's  contract  to  purchase.  It  does 
not  conflict  with  any  of  his  rights  under  his 
patent,  as  defined  by  the  statutes.  If  these 
statutes  cannot  be  applied  to  the  f^cts  of 
this  case,  then  they  are  nugatory.  If  they 
render  unstable  and  have  a  tendency  to  un- 
settle titles,  the  remedy  must  be,  if  it  can 
be,  found  in  the  legislative  department.  W.e 
do  not  make  the  laws.  It  is  our  duty  to  con- 
strue and  apply  them. 

Error  based  upon  the  giving  and  refusal 
to  give  certain  instructions  is  not  properly 
before  us.  The  Instructions  are  not  in  the  ' 
statement  No  objection  was  made  or  ex- 
ception taken  to  the  action  of  the  court  In 
this  matter.  McOum  t.  Mclnnis,  24  Nev. 
370,  55  Pae.  304,  56  Pac.  94. 

The  other  questions  not  walred  are  with- 
out merit.  The  judgment  and  order  appeal- 
ed from  are,  for  the  reasons  given,  affirmed. 

BONNIFIELD,  O.  J.,  and  BELKNAP,  J., 
concur. 


(Ul  Cal.  6) 
GIBSON  T.  HBNLBY.    (8.  F.  1,707.) 
(Supreme  Court  of  Oalifomia.    Dec.  18,  1000.) 

STATUTE  OF  LIMITATIONS— MONEY  HAD  AND 
RKCBIVED— PARTNERSHIP. 
A  member  of  a  law  partnership  embezzled 
money  belonging  to  a  client  in  February,  1803, 
the  partner  not  knowing  of  or  participating  in 
the    fraud;    and    the    client    brought    action 
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against  tbo  partner  to  recover  the  sum  so  em- 
bezzled in  February,  1896.  Held,  that  the  ac- 
tion came  within  Code  C5v.  Proc.  §  339.  as  be- 
ing for  money  had  and  received,  and,  since  it 
was  not  brought  within  two  years  from  the  time 
the  right  of  action  accrued,  recovery  was 
barred. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  W.  R.  Dalngerfleld,  Judge. 

Action  by  Thomas  Gibson  against  Barclay 
Henley.  From  a  judgment  in  favor  of  the 
plaintiff,  defendant  appeals.    Reversed. 

Henley  &  Costello  (Crittenden  Thornton,  of 
counsel),  for  appellant.  Samuel  Knight,  for 
respondent. 

SMITH,  C.  The  appellant,  Henley,  was 
Sued  as  a  member  of  the  law  firm  of  Henley 
&  McSherry,  doing  business  in  San  Francisco 
during  the  years  1892-03,  and  Judgment  re- 
<M)vered  against  him  for  $602.50  and  costs. 
McSherry  was  made  party  to  the  complaint, 
but  was  not  served.  The  suit  was  commenc- 
ed February  4,  1896,— within  three  years,  but 
not  within  two  years,  of  the  accrual  of  the 
<!ause  of  action.  The  defendant  pleaded  the 
two-years  statute  (Code  Civ.  Proc.  §  330). 
The  sole  question  involved  in  this  appeal  is 
as  to  the  bar  of  the  statute  pleaded,  and  this 
again  turns  upon  the  question  whether  the 
action  is  to  be  regarded  as  an  action  for  relief 
on  the  ground  of  fraud,  or  merely  as  an  ac- 
tion on  contract,  or  for  money  had  and  re- 
ceived. If  the  latter,  the  action  Is  barred; 
otherwise  not.  The  facts  on  which  the  ques- 
tion turns  are  as  follows:  Henley  &  Mc- 
Sherry and  one  Hart  of  New  York  were  at- 
torneys for  the  plaintiff  in  the  matter  of  an 
estate  in  process  of  settlement  In  Brooklyn, 
N.  Y.,  in  which  plaintiff  was'  interested. 
Hart,  on  or  about  February  8,  1893.  having 
collected  the  money  coming  to  the  plaintiff, 
transmitted  to  Henley  &  McSherry,  by  mall,  a 
check  for  $445,  payable  to  the  order  of  the 
plaintiff.  This  check  was  received  by  Mc- 
Sherry, who,  it  is  found,  obtained  and  em- 
bezzled the  money.  The  plaintiff  did  not 
learn  the  fact  of  the  embezzlement  of  the 
money  until  June  2,  1803,— within  three  years, 
but  not  within  two  years,  of  the  commence- 
ment of  the  suit,  which  occurred  February  4, 
1896.  There  Is  no  allegation  that  the  defend- 
ant, Henley,  participated  In  or  knew  of,  or 
received  the  benefit  of,  the  money  embezzled; 
Indeed,  it  Is  expressly  found  that  he  did  not 
know  of  it  until  on  or  about  November  25, 
1893.  On  this  state  of  facts  It  is  very  clear 
that  there  is  no  cause  of  action  for  fraud 
against  the  defendant,  Henley.  The  com- 
plaint shows  a  fraud  committed  by  his  part- 
ner, McSherry,  but  it  is  not  pretended  that 
Henley  was  in  any  way  connected  with  it, 
otherwise  than  by  the  existence  of  the  part- 
nership relation.  By  force  of  this  relation  he 
became  responsible  for  the  money  received  by 
McSherry,  and  also  for  the  damages  caused 
by  the  fraud,  If  any;  but  he  did  not  become 
guilty  of  the  fraud,  nor  could  he  be  sued  di- 


rectly for  It.  There  are  certain  cases  where 
all  the  members  of  a  firm  become  participes 
criminls  In  a  tort,  and  may  be  Jointly  sued. 
But  this  is  not  the  case  where  the  only  lia- 
bility for  the  tort  arises  out  of  the  partnership 
relation.  In  such  cases  they  are  responsible 
only  on  the  principle  of  agency.  1  Lindl. 
Partn.  147,  149,  150,  et  scq.;  1  Bates,  Partn. 
|§  407,  468,  474-478;  Civ.  Code,  §§  2330,  2431, 
2443.  Thus,  e.  g.,  where  a  trespass  has  been 
committed  by  one  of  the  partners  in  the  con- 
duct of  the  firm  business,  the  offending  part- 
ner may  be  sued  in  trespass,  or  all  the  part- 
ners Jointly  in  case,  but  not.  in  trespass. 
Moreton  v.  Hardem,  4  Bam.  &  C.  223.  So. 
in  the  present  case,  the  plaintiff  might  have 
sued  McSherry  for  the  fraud,  but  could  not 
have  Joined  Henley;  or  he  might  sue  both  on 
the  firm  obligation,— as  he  has  in  fact  done. 
It  follows  that  the  action  was  barred  by  the 
statute,  and,  as  this  appears  from  the  specific 
facts  found,  a  new  trial  will  be  unnecessary. 
I  advise  that  the  Judgment  be  reversed,  and 
the  cause  remanded,  with  directions  to  the 
lower  court  to  enter  Judgment  on  the  findings 
for  the  defendant 

We  concur:    HAYNBS,  0.;  GRAY,  a 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  the  lower  court  to  enter  Judgment  oa 
the  findings  for  the  defendant. 


(130  Cal.  <U) 

WHEELER  T.  KARNES.    (S.  F.  1,649.) 

(Supreme  Court  of  California.    Dec.  11,  1900.) 

MORTGAGES— PORECLOSURB^-APPEAL  —  BOND 
—SURETIES— SUFFICIENCY— EXCEP- 
TIONS—STAY  OF  SALE. 

1.  Code  CSv.  Proc.  §  948,  authorizes  the  ap- 
pellee, on  appeal  from  a  judgment  directing 
the  sale  of  real  estate,  to  except  to  the  suffi- 
ciency of  the  sureties  on  the  bond  required  by 
section  945  to  be  given  by  the  appellant  In  or- 
der to  stay  proceedings,  at  any  time  within  30 
days  after  the  filing  of  the  bond,  and  declares 
that,  unless  within  20  days  after  the  appellant 
has  been  served  with  notice  of  such  exceptions 
the  sureties  justify,  the  judgment  appealed 
from  shall  be  no  longer  stayed.  Beld,  that 
where  a  decree  of  foreclosure  of  a  real-estate 
mortgage  was  appealed  from,  and  on  June  2d 
appellant  filed  a  sufiicient  stay  bond,  but  a 
mortgage  sale  was  had  June  3d,  and  13  days 
after  the  sale  appellee  excepted  to  the  sure- 
ties, who  failed  to  justify,  the  sale  should 
have  been  vacated,  as  the  bond  operated  as  a 
stay  until  the  expiration  of  the  period  allowed 
for  justification. 

2.  That  some  of  the  sureties  on  a  bond  given 
under  Code  CSv.  Proc.  i  945,  requiring  that.  In 
order  to  stay  proceedings  on  appeal  from  a  de- 
cree foreclosing  a  real-estate  mortgage,  appel- 
lant must  give  an  undertaking  as  therein  pre- 
scribed, were  on  the  bond  twice,  for  different 
sums,  did  not  vitiate  it. 

3.  Code  Qt.  Proc.  §  945,  requires  that,  on  ap- 
peal from  a  decree  foreclosing  a  real-estate 
mortgage,  proceedings  cannot  be  stayed  unlcsR 
appellant  execute  a  bond  conditioned  that  dur- 
ing the  possession  of  the  property  by  him  he 
will  not  commit  waste;  that,  if  the  decree  be 
affirmed  and  the  appeal  dismissed,  he  will  pay 
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the  value  of  the  occupation  of  the  premises  un- 
til delivery  thereof,  and  pay  any  deficiency  aris- 
ing on  mortgage  sale.  Held,  that  it  was  not 
necessary  that  the  court's  order  for  the  bond 
to  stay  proceedings  on  appeal  from  a  decree 
of  foreclosure  should  name  the  8e{>arate 
amounts  for  waste,  occupation,  and  deficiency. 

Department  2.  Appeal  from  superior  court, 
Fresno  county;  J.  R.  Webb,  Judge. 

Suit  by  G  a  Wtaeeler  against  Mary  Ellen 
Karnes  and  others  to  foreclose  a  mortgage. 
From  an  order  refusing  to  set  aside  a  sale 
of  mortgaged  premises  under  tbe  decree  of 
foreclosure,  defendant  Karnes  appeals.  Re- 
versed. 

W.  P.  Thompson  and  G  C.  Merrlam  (Uoyd 
&  Wood,  of  counsel),  for  appellant  Horace 
Hawes  and  H.  H.  Welch,  for  respondent. 

McFARLAND,  J.  Judgment  in  tbe  fore- 
closure action  was  entered  November  19, 
1896,  against  the  appellant,  Karnes,  and  oth- 
ers. On  April  8,  18&7,  the  appeUant  took 
an  appeal  to  this  court  from  the  Judgment, 
by  giving  and  serving  notice  of  appeal  and 
filing  a  $300  undertaking,  which  appeal  is 
still  pending.  57  Pac.  893.  Afterwards  the 
commissioner  appointed  to  sell  the  mort- 
gaged premises  gave  notice  of  a  sale  thereof 
to  take  place  June  3,  1897.  On  May  29,  1897, 
the  Judge  of  the  court  below  made  an  order 
fixing  tbe  amount  of  a  bond  to  stay  proceed- 
ings, under  the  provisions  of  section  945  of 
the  Code  of  Qvil  Procednre,  at  ?3,050;  and 
on  June  2d  appeUant  filed  a  stay  bond  in 
that  amount,  and  notified  the  attorneys  for 
plaintifF  that  such  bond  had  been  filed;  and 
on  June  3,  1897,  before  any  attempted  sale, 
she  notified  tbe  commissioner  of  tbe  filing  of 
such  bond,  and  that  no  exception  to  tbe  sure- 
ties thereon  had  been  made,  and  objected 
to  and  protested  against  any  sale  being 
made.  Nevertheless  the  commissioner  pro- 
ceeded on  said  June  3d  and  made  the  sale. 
On  June  16th,  13  days  after  the  sale,  plaintiff 
excepted  to  the  sureties,  and  they  failed  to 
justify.  Afterwards,  In  May,  1898,  appel- 
lant, on  dae  notice,  moved  tbe  court  to  va- 
cate tbe  sale  as  void  because  made  under  the 
circumstances  above  stated,  and  on  May  27, 
1898,  the  motion  was  regularly  heard  and 
denied.  From  the  order  denying  the  motion 
this  present  appeal  is  taken. 

We  think  that  it  was  error  to  refuse  to 
set  aside  the  sale.  The  fact  that  after  the 
sale  there  was  an  exception  to  the  sureties, 
and  they  failed  to  Justify,  did  not  make  the 
bond  inoperative  at  the  time  the  sale  was 
made.  The  whole  matter  is  one  of  statutory 
regulation,  and  the  statute  governs  irrespec- 
tive of  equitable  considerations.  The  provi- 
sion of  the  statute  on  the  subject  (section 
W8,  Code  Civ.  Proc.)  Is  that  the  adverse 
party  may  except  to  the  sureties  at  any  time 
within  30  days  after  the  filing  of  the  under- 
taking, and  that  unless  the  sureties,  or  other 
sureties,  Justify  within  20  days  thereafter, 
"execution  ,of  the  Judgment,  order  or  decree 
appealed  from  Is  no  longer  stayed."    But  the 


execution  is  stayed  until  tbe  expiration  of 
the  time  allowed  for  the  Justification,  and 
therefore  in  the  case  at  bar,  as  the  stay  was 
operative  when  the  sale  was  made,  the  latter 
was  unauthorized  and  invalid.  Of  course, 
some  injustice  might  be  done  a  Judgment 
creditor  by  the  filing  of  a  stay  bond  with 
sureties  not  having  sufficient  pecuniary  abil- 
ity, but  the  legislature  has  not  made  provi- 
sion for  such  contingency.  See  Duncan  v. 
Times-Mirror  Co.,  109  Cal.  COo,  42  Pac.  147. 
At  the  worst  the  Judgment  creditor  would 
only  suffer  some  delay  through  the  necessity 
of  postponing  the  sale  until  the  time  bad 
arrived  for  the  Justification  of  the  sureties. 

The  stay  bond  was  sufficient  In  form  and 
amount.  The  fact  that  some  of  the  sureties 
are  on  it  twice,  for  different  sums,  does  not 
vitiate  It,  and  the  affidavits  accompanying 
the  undertaking  were  clearly  sufficient. 

The  order  of  the  Judge  fixing  the  amount 
of  the  stay  bond  was  proper  and  sufficient 
in  form.  Boob  v.  Hall,  105  Cal.  413,  38  Pac. 
977.  It  was  not  necessary  for  the  Judge  to 
name  in  the  order  separate  amounts  for 
waste,  occupation,  and  deficiency.  It  was 
sufficient  to  name  the  whole  amount  which 
In  his  Judgment  would  be  necessary  to  meet 
the  requirements  of  section  495,  although 
the  undertaking  Itself  must  contain  cove- 
nants for  each  of  tbe  matters  covered  by 
that  section.  The  order  appealed  from  Is 
reversed. 

We  concur:    TEMPM3,  J.;  HENSHAW,  J. 


(130  Cal.  666) 
NICOLL  V.  WELDON  et  al.    (L.  A.  779.) 
(Supreme  Court  of  California.    Dec.  15,  1900.) 

JUDGMENT  BY  DEFAULT— SETTTINO  ASIDE  DBl- 
FAULT— TBRMS  OF  DEFAULT— INJUNCTION. 

1.  An  order  setting  aside  a  default  for  ex- 
cusable negligence  and  inadvertence,  as  author- 
ized by  Code  C5v.  Proc.  i  473,  will  not  be  re- 
versed on  appeal  unless  the  trial  court  is  clear- 
ly shown  to  have  abused  its  discretion. 

2.  The  delay  of  a  party  in  maldng  application 
to  have  a  default  set  aside  for  inadvertence  and 
excusable  neglect  is  to  be  considered  by  the  trial 
court  in  determining  whether  the  default  shall 
be  set  aside. 

3.  Where  the  sum  which  the  court  requires 
the  defendant  to  pay  to  the  plaintiff,  as  terms 
on  which  a  default  will  be  set  aside,  is  not 
shown  to  be  inadequate,  it  will  be  sustained  on 
appeal. 

4.  Where  an  interlocutory  injunction  granted 
in  a  suit  to  obtain  a  perpetual  injunction  is 
made  perpetual  by  a  decree  entered  by  default, 
the  interlocutory  injunction  will  remain  in  full 
force  on  the  default  being  net  aside. 

Department  1.  Appeal  from  superior  court, 
Kern  county;  J.  W.  Mabon,  Judge. 

Suit  by  one  NicoU  against  one  Weldon  and 
others.  From  an  order  setting  aside  a  Judg- 
ment by  default,  plaintiff  appeals.    Aflirmed. 

B.  Brundage,  for  appellant.  Alvin  Fay, 
for  respondents. 

HARRISON,  J.  After  Judgment  had  been 
entered  against  the  respondents  In  this  ac- 
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tlon  upon  their  default,  they  made  applica- 
tion to  the  court  to  have  the  Judgment  set 
aside  and  leave  granted  tbem  to  answer,  upon 
the  ground  that  their  default  and  the  judg- 
ment entered  thereon  was  taken  against  them 
through,  inadvertence  and  excusable  neglect, 
and  in  support  of  th^ir  motion  presented  affi- 
davits setting  forth  the  facts  upon  virhlch  they 
relied.  At  the  hearing  of  the  motion  no  coun- 
ter affidavits  were  filed,  and  the  court  g^ranted 
their  motion  upon  the  condition  that  they  pay 
Into  court  for  the  use  of  the  plaintiff  the  sum 
of  $25.  From  this  order  the  plaintiff  has  ap- 
pealed. 

The  granting  or  denying  a  motion  to  set 
aside  the  default  of  a  defendant  Is  so  largely 
a  matter  of  discretion  with  the  trial  court 
that,  unless  it  is  clearly  made  to  appear  that 
there  has  been  an  abuse  of  this  discretion, 
this  court  declines  to  set  aside  its  order.  Ks- 
peclally  are  we  indisposed'  to  review  Its  ac- 
tion when  it  has  set  aside  the  default,  and  It 
does  not  appear  that  the  plaintiff  has  sus- 
tained any  prejudice  thereby.  This  discretion 
of  the  court  is  best  exercised  when  It  tends 
to  bring  about  a  Judgment  upon  the  merits 
of  the  controversy  between  the  parties.  Sec- 
tion 473,  Code  Civ.  Proc.,  is  a  remedial  pro- 
vision, and  is  to  be  liberally  construed,  so  as 
to  dispose  of  cases  upon  their  substantial  mer- 
its, and  to  give  to  the  party  claiming  In  good 
faith  to  have  a  substantial  defense  to  the  ac- 
tion an  opportunity  to  present  It  Buell  v. 
Emerlch,  85  Cal.  116,  24  Pac.  644;  Harbaugh 
V.  Water  Co.,  109  Cal.  70,  41  Pac.  7»2;  Melde 
V.  Reynolds  (Cal.)  52  Pac.  491.  It  Is  for  this 
reason  that  we  more  readily  listen  to  an  ap- 
peal from  an  order  refusing  to  set  aside  a  de- 
fault than  where  the  motion  has  been  grant- 
ed, since  in  such  case  the  defendant  may  be 
deprived  of  a  substantial  right,  whereas  It 
may  be  assumed,  if  nothing  to  the  contrary 
is  shown,  that  the  plaintiff  will  be  able  at 
any  time  to  establish  bis  cause  of  action.  If, 
for  any  reason,  he  will  be  unable  to  do  so, 
that  fact  should  be  made  to  appear;  but.  If  be 
Is  merely  subjected  to  delay  or  inconvenience 
by  having  the  default  set  aside,  he  can  be 
compensated  therefor  by  the  terms  which  the 
court  will  Impose  as  the  condition  of  granting 
the  motion. 

In  the  present  case  the  court  was  satisfied 
from  the  evidence  presented  to  It  that  the 
neglect  of  the  defendants  was  excusable,  and 
we  see  no  reason  for  questioning  its  conclu- 
sion in  that  respect.  When  this  fact  had 
been  determined  by  the  court,  it  was  its  duty 
to  grant  the  motion  upon  such  terms  as  it 
should  deem  to  be  just  The  delay  in  malting 
the  application  after  the  Judgment  had  been 
rendered  was  a  matter  to  be  considered  by 
that  court  In  determining  whether  to  grant 
the  relief,  and  the  terms  which  It  Imposed 
as  a  condition  of  granting  the  motion  must, 
in  the  absence  of  any  contrary  showing,  be 
held  to  be  ample  couipeusatlon  to  the  plain- 
tiff.   It  does  not  appear  in  the  present  case 


that  the  plaintiff  will  be  materially,  If  at  all, 
iQjured  by  the  delay.  He  seeks  by  the  action 
an  Injunction  against  the  defendants  for  do- 
ing certain  acts,  and  at  the  commencement  of 
the  action  obtained  a  preliminary  injunction 
against  them.  The  Judgment  obtained  by 
him,  and  the  writ  of  injunction  Issued  there- 
on, had  the  effect  merely  to  make  permanent 
the  l;)revlou8  restraining  order;  and  the  pre- 
liminary injunction  is  not  Impaired,  nor  are 
the  defendants  released  from  its  effect,  by 
setting  aside  the  final  Judgment  The  order 
Is  affirmed. 


We      conctur:    GAKOUITB,      J.; 
DYKE,  J. 


VAN 


(ISO  Cal.  6M) 

HAWK  V,  BARTON.     (Sac.  736.) 

(Supreme  Court  of  California.    Dec.  14,  1900.) 

LIMITATIONS  OF  ACTIONS— ACTION  ON  AGRBB- 
MBNT  TO  FAY  JUDGMENT. 

1.  An  action  in  1896,  on  an  agreement  in 
1893  to  pay  a  certain  judgment  recovered  in 
1890,  is  not  barred  by  the  five-years  limitations 
prescribed  by  Code  Civ.  Proc.  §  336,  providing 
that  action  on  a  judgment  most  be  commenced 
within  five  years,  since  such  action  rests  on  the 
agreement,  and  not  on  the  judgment 

2.  Where  a  third  person  has  agreed  with  a 
Judgment  debtor  to  pay  the  judgment,  and  the 
creditor  holds  both  the  judgment  and  the 
agreement  he  is  not  bound  to  proceed  first 
against  the  judgment  debtor,  but  may  sue  on 
the  agreement  as  the  latter  is  not  merely  a 
contract  of  indemnity. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court  Sacramento  coun- 
ty;   Matt  F.  Johnson,  Judge. 

Action  by  E.  L.  Hawk  against  O.  L.  Barton. 
From  a  judgment  for  defendant  plaintiff  ap- 
Reversed. 


White  &   Seymour,   for  appellant    A.  J. 
Bruner,  for  respondent 

CHIPMAN,  0.  Action  on  a  contract  De- 
fendant demurred  to  the  complaint  for  in- 
sufficiency of  facts,  and  also  for  the  reason 
that  the  action  Is  barred  by  section  336,  Code 
Civ.  Proc.  Defendant  had  Judgment,  from 
which  plaintiff  appeals.  The  complaint  al- 
leges that  on  May  12,  1890,  one  Mattbew 
Lennox  obtained  a  deficiency  Judgment  for 
the  sum  of  $628.66,  arising  out  of  a  foreclo- 
sure suit  against  one  W.  P.  Harlow,  and  that 
the  said  Judgment  l9  unsatisfied,  unpaid,  and 
uoreleased;  that  on  May  16,  1883,  defendant ' 
herein  entered  into  a  written  contract  with 
Harlow,  which  recites  that  defendant  on  De- 
cember 12,  1892,  had  agreed  to  purchase  a 
certain  mine  known  as  the  "Harlow  Mine," 
situated  in  Placer  county,  for  the  -considera- 
tion of  $15,0(X),  and  that  since  said  contract  of 
purchase,  to  wit  on  said  May  16,  1893,  Har- 
low had  delivered  to  defendant  a  deed  to  said 
mine,  duly  executed  and  acknowledged.  The 
contract  then  reads:  "Now,  as  part  of  the 
consideratiou  for  said  deed,  the  undersigned 
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agrees  and  binds-  blinself  aa  follows  to  tbe 
Bald  \V.  P.  Harlow:  First,  to  pay  and  satisfy 
a  certain  Judgment  In  favor  of  Matthew  Len- 
Boz  against  W.  P.  Harlow  for  the  sum  of  six 
bundred  and  twenty-eight  dollars  and  sixty- 
six  cents,  said  judgment  in  superior  court  of 
El  Dorado  county,  dated  May  12, 1890."  The 
contract  then .  sets  forth  certain  other  itay- 
menta  agreed  to  be  made  by  defendant,  not 
necessary  to  be  stated  here.  The  contract  is 
signed,  "O.  !>.  Barton."  Harlow  assigned 
ttUs  contract  to  plaintiff,  December  12,  1895. 
The  complaint  also  avers  that  Lennox  as- 
signed Ills  Interest  In  the  Judgment  to  plain- 
tiff on  July  7,  1896,  and  it  Is  alleged  that  no 
part  of  tbe  Judgment  has  been  paid,  but  tbe 
whole  thereof  is  due  and  unpaid;  that  de- 
fendant was  notified  by  plaintiff  of  said  as- 
dgnments  before  this  action  was  commenced 
and  demand  made  upon  him  to  pay  and  satis- 
fy said  Judgment,  but  that  defendant  refused, 
and  still  refuses,  to  pay  the  same  or  any  part 
thereof.  There  is  no  brief  for  respondent, 
and  we  are  not  advised  as  to  the  grounds  on 
which  tbe  demurrer  was  sustained.  The  com- 
plaint was  filed  October  12,  1886,  less  than 
four  years  from  tte  date  of  the  agreement  of 
defendant  to  pay  the  Judgment.  The  flve- 
years  statute  (section  336)  relates  to  Judg- 
ments, and  we  suppose  defendant's  notion 
was  that  the  action  rested  on  the  Judgment, 
and  not  on  the  contract  In  this  we  think 
be  erred.  The  action  was  founded  on  a 
written  contract,  and  was  not  barred.  Oode 
Civ.  Proc.  S  337.  We  can  only  surmise  the 
remaining  ground  upon  which  the  demurrer 
was  sustained,  namely,  that  the  contract  was 
merely  one  of  Indemnity.  But  by  Its  terms 
It  was  plainly  an  agreement  to  pay  and  sat- 
isfy a  certain  Judgment  for  a  certain  sum  of 
money,  the  full  conrtderatlon  for  which  de- 
fendant had  received.  Plaintiff  is  the  own- 
er and  bolder  of  both  the  Judgment  against 
Harlow  and  the  agreement  of  Barton  to  pay 
It  Plaintiff  may  look  to  defendant  whose 
performance  would  have  the  effect  to  dis- 
charge the  Judgment.  He  is  not  tiound  to 
look  first  or  at  all  to  Harlow,  tbe  Judgment 
debtor;  for  he  holds  Barton's  written  agree- 
ment executed  for  a  good  and  valuable  con- 
sideration, to  pay  this  Judgment  Whether 
Barton  can  by  proper  plea  show  that  he  Is 
discharged  from  liability  on  his  contract  for 
the  reason  that  the  Judgment  against  Har- 
low was  barred  when  assigned  to  plaintiff  Is 
a  question  not  raised  by  the  demurrer,  since 
the  action  is  on  Barton's  contract  and  not 
on  the  Lennox-Harlow  Judgment  and  the 
only  statute  pleaded  Is  that  relating  to  Judg- 
ments. We  advise  that  the  Judgment  be  re- 
versea. 

We  concnr:   HAYNES.  C;  GRAY,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  la  re- 
versed. 

(BP.-S 


(130  C»l.  6t8) 

CURI.  T.  CJUEIi.    (li.  A.  808.) ' 
(Supreme  (Tonrt  of  CJalifomia.    Dec.  14,  1900.) 

DIVORCB-CRUELTT— MENTAL   SUFFERINO— 
APPEAL-PRESUMPTIONS. 

1.  Whether  conduct  alleged  in  the  complaint 
causes  such  grievous  mental  anguish  as  to  con- 
stitute a  ground  for  divorce  is  a  question  of 
fact  to  be  determined  by  the  trial  court  from 
the  testimony. 

2.  Where  the  evidence  before  the  court  below 
Is  not  in  the  record,  and  there  are  no  findings 
of  fact  it  must  be  assumed,  in  support  of  a 
judgment  for  divorce,  that  the  evidence  Mfas 
sufficient  to  support  the  allegations  of  the  com- 
plaint. 

Department  1.  Appeal  from  superior  court, 
Los  Angeles  county;  W.  H.  Clark,  Judge. 

Bill  for  divorce  by  W.  T.  Curl  against  El- 
len J.  Curl.  From  a  Judgment  In  favor  of 
plaintiff,  defendant  appeals.    AflSrmed. 

Walter  Bordwell,  for  appellant  Dlehl  ft 
CThambers,  for  respondent 

fiARRISON,  J.  The  plaintiff  brought  this 
action  against  the  defendant  for  a  divorce, 
and  set  forth  In  bis  complaint  certain  con- 
duct by  her  which  he  alleged  had  caused  him 
great  suffering  and  grievous  mental  anguish. 
The  conduct  with  which  the  defendant  wa,. 
thus  charged  was  that  she  had  at  a  certain 
date  clandestinely  visited  the  house  and 
home  of  another  man  during  the  absence  of 
his  family,  and  had  secretiy  remained  there 
with  him  for  more  than  one  hour,  and  had 
at  divers  other  times  secretly  and  clandes- 
tinely met  him,  and  in  company  with  him 
gone  to  places  unknown  to  the  plaintiff,  and 
had  remained  away  for  several  hours,  and 
that  he  had  at  divers  times  visited  the  home 
of  tbe  plaintiff  and  defendant  during  the 
absence  of  the  plaintiff,  and  while  the  de- 
fendant was  alone,  and  upon  each  of  said 
occasions  had  remained  In  said  house  In  com- 
pany with  the  defendant  alone  for  several 
hours.  The  defendant  made  no  answer  to 
the  complaint  but  suffered  default  and,  aft- 
er hearing  proofs  of  tbe  matters  allegred,  the 
court  granted  the  divorce.  The  present  ap- 
peal Is  taken  from  this  Judgment  without 
any  bill  of  exceptions. 

Whether  the  conduct  of  the  defendant  as 
above  set  forth  in  the  complaint  caused  the 
plaintiff  grievous  mental  anguish,  was  a 
question  of  fact  to  be  determined  by  the 
court  from  the  testimony  before  It  at  the 
hearing.  Barnes  v.  Barnes,  96  Dal.  171^  30 
Pac.  298,  16  L.  R.  A.  660;  Fleming  t.  Flem- 
ing, 06  CaL  430,  80  Pac.  566;  Andrews  T. 
Andrews,  120  Cal.  184,  52  Pac.  298.  The  evi- 
dence before  the  trial  court  is  not  before  us, 
and,  as  there  are  no  findings  of  fact,  it  must 
be  assumed  in  support  of  the  Judgment  that 
the  evidence  was  sufficient  to  support  the 
allegations  of  tbe  complaint  and  that  the 
court  found  therefrom  that  the  conduct  of 
the  defendant  had  caused  the  plaintiff  griev- 
ous mental  anguish.    It  so,  she  waa  guilty 

>  Rebearlns  denied  January  U,  IDOL 
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of  extreme  cruelty,  and  the  Jndgment  wu 
correct.    The  judgment  1b  affirmed. 

We  concur:    GAROUTTB,  J.;  VAN  DTKE, 
J. 


(UO  Cal.  639) 

NAPHTALY  at  al.  ▼.  ROVEGNQ  et  aL    (B.  F. 

1,654.) » 
(Supreme  Court  of  California.  Dec.  14,  1900.) 
JTJRT-COURT  RU1.BS-COMPL.IANCB. 
Where  a  party  fails  to  comply  with  a  rule 
of  the  trial  court  requiring  a  party  demanding 
a  jury  to  deposit  the  fees  necessary  therefor 
before  the  commencement  of  the  tiial,  the  deni- 
al of  a  jury  trial  ii  not  error. 

Department  2.  Appeal  from  auperior  court, 
dty  and  county  of  San  Francisco;  William 
B.  Daingerfield,  Judge. 

Action  by  Joseph  Naphtaly  and  another 
•gainst  Stefano  Rovegno  and  others.  Judg- 
ment for  plaintiffs,  and  from  an  order  denying 
a  motion  for  a  new  trial  certain  defendants 
appeal.    Affirmed. 

James  A.  Devoto.  for  ai^lants.  Naph- 
taly, Freidenrlch  ft  Ackerman,  for  respond- 
ents. 

McFARLAND,  J.  Tills  is  an  action  for  a 
partition  of  certain  described  land.  The  de- 
fendants Rosa  Rovegno  and  Jlacomo  Rovegno 
a]n>eal  from  an  order  denying  their  motions 
tor  a  new  trial.  The  only  point  which  they 
insist  on  f (»■  a  reversal  of  the  order  is  that 
the  court  below  erred  in  denying  their  de- 
mand for  a  jury.  Whether  or  not  certain  Is- 
sues In  the  case  were  of  such  a  character  as 
to  giye  to  appellants  the  general  right  to  have 
them  tried  before  a  jury  is  a  question  not 
necessary  to  be  here  determined;  for  we 
think  that  the  court,  for  specific  reasons 
hereinafter  mentioned,  did  not  err- In  refusing 
the  demand.  The  case  was  tried  on  the  20th 
of  October,  1896,  but  It  had  been  on  the  trial 
calendar  several  weeks  prior  to  that  time, 
maiked  as  a  "court"  case,  as  distinguished 
from  a  "jury"  case,  in  accordance  with  the 
custom  of  the  court  This  fact  was  well 
known  to  the  parties,  and  appellants  never 
asked  to  have  It  changed  from  "court"  to 
"jury,"  and  had  not  demanded  a  jury  until 
the  said  SOth  of  October.  On  the  latter  day. 
when  the  case  came  on  regularly  to  be  tried, 
one  of  the  defendants  (Stefano  Rovegno)  mov- 
ed for  a  continnance,  and,  the  motion  having 
been  denied,  demanded  a  jury,  and  the  de- 
mand was  denied.  Then  these  appellants, 
who  had  not  joined  in  the  motion  for  a  con- 
tinuance, also  demanded  a  jury,  and  their 
demand  was  refused.  On  September  20th  the 
case  bad  been  called  for  trial,  and  appellants 
had  answered  "Ready"  without  any  Intimation 
that  they  desired  a  jury;  but  owing  to  the 
number  of  cases  before  It  on  the  calendar,  it 
was  not  reached  imtil  October  20th,  at  which 
time  there  was  no  jury  in  attendance.  The 
record  at  this  stage  merely  shows  the  naked 

*  For  opinion  oa  rahoarlng,  ■••  «  Pu.  OL 


facta  that  appellants  made  a  demand  for  a 
jury,  and  that  the  court  denied  it  Nothing 
further  appears.  But  in  another  part  of  the 
record  it  Is  shown  that  there  was  a  rule  of 
court  providing  that  "a  party  demanding  a 
Jury  shall  before  the  commencement  of  the 
trial  deposit  with  the  clerk  of  the  court  the 
fees  necessary  therefor,"— specifying  the 
amount;  and  appellants  did  not  make  not 
offer  to  make  such  deposit  In  Adams  v. 
Crawford,  116  Cal  495,  48  Pac.  488,  it  was 
held  that  such  a  rule  is  reasonable,  and  must 
be  complied  with.  Dnder  these  circumstan- 
ces it  does  not  appear  tliat  the  court  erred  ia 
denying  the  demand  for  a  jury,  and  such  de- 
nial does  not  therefore,  warrant  a  new  trial 
The  order  appealed  from  is  affirmed. 

Weooncnr:    TEMPLE,  J.;  HBNSHAW.J. 


(S  Cal.  U&rep.  600) 
PE»PU1  V.  BtAOHADO.     (Cr.  669.)  * 
(Supreme  Ctonrt  of  California.    Dec.  18,  1900.) 

LABCSNT— INDICTMENT— EVIDENCB-rHEARSAT 
—IMPBACHMBNT— INSTRUCTION. 

1.  An  indictment  sufficiently  describes  the 
stolen  property  as  "one  cow,  the  same  being 
the  property  then  and  there  of  B." 

2.  In  a  criminal  case,  refusal  to  charge  that 
the  jury  have  a  right  to  consider  that  innocent 
men  have  been  convicted,  and  to  consider  the 
danger  of  convicting  an  innocent  man  in  weigh- 
ing the  evidence  whether  there  is  reasonable 
doubt  as  to  his  guilt,  is  proper. 

8.  In  a  prosecution  for  larceny  of  a  cow  a 
witness  had  testified  to  finding  on  the  premises 
of  accused  a  "slunk"  calf, — ^that  is,  one  that  had 
been  taken  from  its  mother, — and  that  it  had 
been  taken  from  the  stolen  cow,  to  wiiich  a» 
objection  nor  motion  to  strike  out  was  made. 
Eeld,  that  a  question  asking  for  the  appearance 
of  the  calf  as  to  when  it  had  been  talcen  from 
Its  mother,  and  his  answer  giving  the  facts  oa 
which  his  conclusion  was  based,  were  not  ob- 
jectionable as  assuming  that  the  calf  had  been 
taken  from  "a"  cow;  not  "the"  cow,— that  is, 
from  the  stolen  cow. 

4.  Where  a  witness.  In  a  prosecution  for  tbm 
larceny  of  a  cow,  had  testified  in  reference  to 
a  hide  found  on  the  premises  of  accused,  but 
had  not  testified  that  any  part  of  a  brand  on 
it  was  Indistinguishable,  a  question,  on  cross- 
examination,  asking  what  part  of  the  brand 
was  indiaUn^shable,  was  properly  ezclnded. 

6.  A  question  to  a  witness,  'Now,  when  yoa 
went  to  the  butcher  shop  or  slaughter  house 
for  the  first  time,  yon  didn't  go  in? '  was  prop- 
erly excluded  for  uncertainty,  as  it  could  not 
t>e  understood  whether  it  referred  to  tlie  but^k- . 
er  shop  or  the  slaughter  house. 

6.  Where,  in  a  prosecution  for  the  larceny 
of  a  cow,  a  witness  testified,  without  objection, 
to  the  finding  of  the  carcasses  of  two  calves  in 
a  certain  locality,  a  question  calling  for  their 
condition,  and  the  answer  to  the  effect  that 
they  were  very  much  decomposed,  which  was 
favorable  to  accused  as  showing  that  they 
could  not  have  come  from  tlie  stolen  cow,  were 
properly  admitted. 

7.  Admission  of  testimony  as  to  statements 
of  a  third  person  to  one  accused  of  a  crime, 
though  not  accompanied  with  proof  of  the  eoi^ 
duct  of  accnsed,  was  not  error,  where  accused 
did  not  move  to  strike  it  out 

8.  In  a  larceny  prosecution,  a  witness  testify- 
ing that  the  stolen  property  belonged  to  one 

{)ei-8on  cannot  be  impeached  by  showing  that 
n  another  case  lie  liaa  testified  that  it  belonged 
to  another. 
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9.  In  a  criminal  case,  a  question  of  one  wit- 
ness as  to  declarations  of  another,  who  was 
not  himself  questioned  in  relation  thereto,  was 
properly  stricken  out. 

Oommissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Luis  Obispo 
county;  E.  P.  Uuangst,  .Fudge. 

John  Machado  was  convicted  of  grand  lar- 
ceny, and  be  appeals.    Affirmed. 

Grave  &  Graves,  for  appellant.  Atty.  Gen. 
Ford,  for  respondent. 

SMITH,  C.  The  defendant  was  Indicted 
with  another  for  the  crime  of  grand  larceny. 
The  property  stolen  Is  described  as  "one  cow, 
tbe  same  being  the  property  then  and  there 
of  Hathaway  and  Branch,"  etc.  The  Indict- 
ment was  demurred  to  on  the  ground  of  the 
insufflciency  of  this  description.  The  descrip- 
tion, I  thhik,  was  sufficiently  certain.  12 
Enc.  PI.  &  Prac.  pp.  9T7,  983,  et  seq.;  People 
V.  Littlefield,  5  Cal.  355,  affirmed  in  People 
V.  Ah  Woo,  28  Cal.  211;  People  v.  Stanford, 
64  Cal.  27,  28  Pac.  106.      . 

It  is  claimed  the  court  erred  In  refusing  to 
glre  the  following  Instmctlcm:  "The  Jury 
fasTe  8  right  'to  consider  that  Innocent  men 
have  been  convicted,  and  to  consider  the  dan- 
ger of  convicting  an  Innocent  man  In  weigh- 
ing the  evidence  to  determine  whether  there 
Is  reasonable  doubt  as  to  defendant's  guilt" 
The  instruction  is  substantially  similar  to  an 
Instruction  refused  in  People  v.  Durrant,  116 
Cal.  IK.  ^2.  48  Pac.  75,  and  comes  within 
tbe  ruling  In  that  case. 

Objections  are  made  to  numerous  rulings  of 
the  court  on  the  evidence,  but  none  of  them 
axe  wen  taken.  The  witness  Avlla  had  testi- 
fied, without  objection,  as  to  finding  on  the 
premises  of  defendant  what  he  called  "a 
'slunk'  calf,— that  la,  a  calf  that  had  been  tak- 
en from  the  cow,"— and  was  asked,  "What 
was  the  appearance  of  the  calf,  when  you  saw 
it,  as  to  when  It  had  been  taken  from  the 
cow?"  The  question,  and  also  the  answer, 
which  simply  gave  the  facts  on  which  the 
witness'  conclusion  was  based,  were  proper. 
It  may  be  added  that  the  objection  was  that 
the  question  assumed  that  the  calf  "had  been 
taken  from  'a'  cow";  not  "taken  from  the' 
cow,"— 1.  e.  from  "the  stolen  cow,"  as  stated 
in  tbe  brief.  The  witness  had  testified  some 
time  before  that  the  calf  was  taken  from  the 
stolen  cow,  giving  his  reasons;  but  no  objec- 
tion was  made,  nor  was  there  any  motion  to 
strike  out.  The  question  to  Avlla,  referring 
to  tbe  brand  on  the  hide  found  on  defendant's 
premiges,  and  asking,  in  effect,  which  part  of 
it  was  indistinguishable,  was  properly  exclud- 
ed. The  witness  had  not  testified  that  any 
part  of  It  was  indistinguishable.  So,  also,  the 
question,  "Now,  when  you  went  to  the  butch- 
er shop  or  slaughter  house  for  the  first  time, 
yon  didn't  go  In?'  was  properly  excluded  for 
uncertainty;  1.  e.  because  It  could  not  be  un- 
derstood whe'her  It  referred  to  the  butcher 
shop  or  the  slaughter  house.  The  rulings  of 
tlie  court  with  reference  to  the  testimony  of 


the  witness  Cook  were  also  unobjectionable. 
There  was  no  objection  to  his  testimony  that 
he  had  found  the  carcasses  of  two  calves  In 
the  creek  south  of  the  slaughter  bouse.  That 
evidence  liad  been  given  without  objection. 
The  objection  was  to  the  question,  "What 
was  the  condition  of  those  two  carcasses?" 
and  the  answer,  which  was  that  "they  were 
very  much  decomposed,"  was  favorable  to  the 
defendant  as  showing  that  they  could  not 
have  come  from  the  stolen  cow.  Nor  was  It 
error  to  allow  the  question  as  to  what  was  said 
by  Martinez  to  the  defendant  on  the  occasion 
referred  to  In  tbe  question.  The  rule  Is  that 
such  evidence  is  proper,  but  must  be  accompa- 
nied with  proof  of  the  conduct  of  the  accused. 
In  default  of  which  It  may  be  stricken  out. 
People  V.  Chin  Hane,  108  Cal.  597, 41  Pac.  697; 
People  y.  Mallon,  103  Cal.  613,  37  Pac.  512. 
The  prosecution  did  not  offer  the  additional 
proof,  but  there  was  no  motion  to  strike  out 
Indeed,  tbe  answer  could  not  have  bad  any 
Influence  on  the  minds  of  tbe  jury,  and,  if 
erroneous,  would  have  been  harmless.  The 
questions  asked  this  witness  with  a  view  of 
impeaching  him  were  Inadmissible.  Most  of 
them  seem  to  have  been  designed  to  bring  out 
the  fact  that  In  a  criminal  complaint  made 
by  the  witness  against  one  Espinoza  he  had 
sworn  that  the  cow  In  question  was  the  prop- 
erty of  Avlla.  But  tbe  witness  had  not  testi- 
fied otherwise  in  this  case.  The  evidence 
was  clearly  inadmissible.  The  court  did  not 
err  In  striking  out  tbe  testimony  of  Silvers 
as  to  declarations  of  Avlla.  Avlla  had  not 
been  questioned  as  to  such  declaration.  The 
same  statement  was  afterwards  repeateci  by 
the  witness  without  objection  on  the  part  of 
the  prosecution.  The  question  of  the  prose- 
cution to  the  same  witness,  objected  to  by  de- 
fendant, was  not  improper  in  cross-examina- 
tion, and  the  answer  could  not  possibly  have 
affected  the  result  one  way  or  the  other.  1 
advise  that  the  judgment  be  affirmed. 

We  concur:    HAYNES,  O.;  6KAT,  0. 

PER  CURIAM.  For  tbe  reasons  given  In 
the  foregoing  opinion,  the  judgment  Is  affirm- 
ed. 


(131  Cal.  8) 
PACEPIO  INV.  00.  T.  ROSS.  (S.  F.  1,538.) 
(Supreme  Oourt  of  California.    Dec  19,  1900.) 

HARMLESS  ERRORr-eUSTAININQ  DBUURRBR 
TO  CROSS  COMPLAINT  —  CHATTKIi  MORTOA- 
OBS— FORECLOSURE  —  DECREE  —  SALE  —  OR- 
DER FOR  IMMEDIATE  POSSESSION. 

1.  As  by  Code  Ov.  Proc.  $  462,  new  matter 
contained  in  the  answer  is  deemed  controverted 
by  plaintiff,  it  presents  an  isaae  substantially 
the  same  as  would  be  presented  by  an  answer 
to  a  cross  complaint  alleging  the  same  matter; 
and  in  such  a  case,  where  findings  were  waived 
in  a  trial  to  the  conrt,  tbe  presumption  being 
that  it  found  on  all  matters  of  fact  in  issue 
necessary  to  support  the  judgment  for  plain- 
tiff, and  hence  found  against  defendant  as  to 
tbe  new  matter  alleged  in  the  answer,  error,  if 
any,   in   sustaining  a   demurrer   to   the   cross 
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complaint  alleging  such  new  matter,  was  harm- 
lees. 

2.  A  decree  on  foreclosure  of  a  chattel  mort- 
gage properly  ordered  the  commissioner  ap- 
pointed by  consent  of  counsel  to  execute  the 
game  to  take  immediate  possession  of  the  in- 
cumbered property  for  the  purpose  of  the  sale, 
since  that  is  made  necessary  by  Code  CSv.  Proc. 
t  COS,  providing  that,  "the  officer  mailing  the 
sale  must  delirer  the  property  to  the  pur- 
chaser." 

Department  1.  Appeal  from' superior  court, 
city  and  county  of  San  Francisco;  George  H. 
Bahrs,  Judge. 

Action  by  the  Pacific  Investment  Company, 
a  corporation,  against  Anna  Ross.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Frank  Sliay,  for  appellant  3.  H.  Long,  for 
respondent 

VAN  DYKE,  3.  The  action  Is  one  to  fore- 
close a  chattel  mortgage.  Judgment  went 
for  the  plaintiff,  from  which  the  defendant 
appeals  upon  the  Judgment  roll.  The  com- 
plaint is  In  the  usual  form.  The  answer  ad- 
mits the  execution  of  the  note  and  mortgage, 
but  avers  that  at  the  time  of  Its  execution  It 
was  agreed  and  understood  that  the  plaintiff 
would  not  seek  to  foreclose  so  long  as  defend- 
ant paid  the  Interest;  that  defendant  had 
tendered  the  Interest  to  plaintiff,  who  had 
refused  to  receive  It  By  way  of  cross  com- 
plaint the  defendant  set  up  the  same  matter 
of  the  parol  agreement  made  at  the  time  of 
giving  the  note  and  mortgage,  as  stated  In  the 
answer,  and  asks  that  said  note  and  mort- 
gage be  reformed  according  to  said  parol 
agreement  The  demurrer  to  the  cross  com- 
plaint was  sustained,  and  this  Is  urged  as 
one  of  the  errors  on  appeal.  The  new  matter 
contained  In  the  answer  in  reference  to  the 
parol  agreement  between  the  parties  at  the 
time  of  the  execution  of  the  note  and  mort- 
gage Is  deemed  in  law  controverted  by  the 
opposite  party.  Code  Civ.  Proc.  S  462.  An 
issue  was  therefore  presented  substantially 
the  same  as  would  have  been  presented  by 
an  answer  to  the  cross  complaint  had  the 
same  been  allowed  to  stand.  At  the  trial 
findings  were  waived,  but  it  will  be  presumed 
that  the  court  found  upon  all  the  matters  of 
fact  In  Issue  necessary  to  support  the  Judg- 
ment and  therefore  found  against  the  de- 
fendant as  to  the  alleged  "parol  agreement 
Blanc  T.  Mining  Co.,  95  Cal.  524,  30  Pac.  765; 
Bank  V.  Kowalsky.  105  Cal.  42,  38  Pac.  617. 
Assuming,  therefore,  that  the  court  erred  In 
sustaining  the  demurrer  to  the  cross  com- 
plaint,—which,  however,  it  Is  not  necessary 
to  decide,— the  error  would  be  altogether 
harmless,  and  hence  no  ground  for  reversal. 
Blakely  v.  Blakely,  89  Cal.  325,  26  Pac.  1072; 
Duffy  V.  Duffy,  104  Cal.  602,  38  Pac.  443. 

In  the  decree  of  foreclosure  one  Kerrigan, 
by  consent  of  counsel,  was  appointed  a  com- 
missioner for  the  purpose  of  carrying  out  and 
executing  said  decree.  And  it  was  further 
ordered  that  said  commissioner  take  Imme- 


diate possession  of  the  incumbered  property, 
and  proceed  to  sell  the  same,  or  so  much 
thereof  as  may  be  necessary,  to  satisQr  the 
judgment  and  costs.  The  appellant  attacks 
this  portion  of  the  decree  directing  the  com- 
missioner to  take  possession  of  the  property 
as  being  without  authority  of  law.  There 
is  nothing  In  this  contention.  The  commis- 
sioner is  simply  a  substitute  for  the  sheriff, 
and  was  appointed  by  the  consent  of  the  ap- 
pellant; and  he  must  make  the  sale  in  like 
manner  as  the  sheriff  would  be  required  to 
do.  The  property  here  must  be  taken  into 
possession,  for,  being  capable  of  manual  de- 
livery, "the  ofllcer  making  the  sale  must  de- 
liver to  the  purchaser  the  property."  Code 
Civ.  Proc.  {  69&    Judgment  affirmed. 


We   concur: 
SON,  J. 


GAROUTTE:,   3.1    HARRI- 


(8  Cal.  Unrep.  604) 

BANK  OF  UEIAH  v.  RBED  et  al.    (S.  F. 

1,M2.)> 

(Supreme  Court  of  Oalifomia.    Dec.  14,  1900.) 

APPBAL  AND  ERROR-CONFLICT  OF  BVIDSNCB 
—BURDEN  OF  PROOF. 

1.  Where  there  is  a  conflict  of  evidence  snb- 
mitted  on  a  motion  to  set  aside  a  default  the 
determination  of  the  court  denying  the  motion 
will  not  be  reviewed  on  appeal. 

2.  Where  a  written  memorandum  of  an  agree- 
ment between  the  parties  to  a  suit  Is  executed. 
In  which  is  expressed  the  consent  of  defendants 
that  their  defaults  be  entered,  and  an  agree- 
ment on  the  part  of  plaintiff  not  to  take  judg- 
ment until  a  certain  time,  the  burden  of  proof 
is  on  defendants  to  show  that  they  were  en- 
titled to  a  further  notice,  and  to  additional  time 
beyond  the  date  expressed  in  the  memorandum, 
before  judgment  could  properly  be  entered 
against  them  by  default. 

Department  1.  Appeal  from  superior 
court,  Sonoma  county;  S.  K.  Dougherty, 
Judge. 

Action  by  the  Bank  of  TJklah  against  John 
S.  Reed  and  others.  From  an  order  deny- 
ing a  motion  to  vacate  and  set  aside  their  de- 
fault and  the  Judgment  thereon,  defendants 
appeal.    Afilrmed. 

Heller  &  Powers,  for  appellants.  3.  A. 
Coox)er,  for  respondent 

HARRISON,  J.  After  judgment  had  been 
entered  against  the  appellants  upon  their 
default  they  moved  the  court  to  vacate 
and  set  aside  their  default  and  the  judgment 
thereon,  and  from  the  order  refusing  their 
motion  the  present  appeal  has  been  taken. 
The  complaint  was  filed  January  21,  1886, 
and,  service  of  the  summons  issued  thereon 
having  been  had  upon  the  defendant  John 
S.  Reed,  a  demurrer  to  the  complaint  was 
filed  on  his  behalf  February  1,  1806.  Serv- 
ice was  made  upon  the  defendant  Anna  M. 
Reed  March  11,  1896.  On  that  day,  at  thf> 
request  of  the  defendants,  an  interview  was 
bad  between  them  and  the  directors  of  the 
plaintiff,  at  the  banking  house  of  the  latter, 
at  which  it  was  agreed  on  the  part  ot  tti* 

*B«]tc>rti>g  danlad  January  1^  IMt. 

Digitized  by  VjOOQIC 


Cal.) 


MoINTYBE  V.  HAUSER. 


69 


defendants  that  the  demurrer  of  the  defend- 
ant John  S.  Reed  should  be  withdrawn,  and 
that  Mrs.  Reed  should  make  default  In  the 
suit,  and  that  upon  payment  by  the  defend- 
ants of  ?600,  on  or  before  July  15,  1896,  the 
plaintiff  would  not  take  Judgment  until  Jan- 
uary 2,  1897.  Mrs.  Reed  thereupon  appeared 
in  the  action,  and  filed  her  consent  that  de- 
fault be  taken  against  her.  A  stipulation 
was  also  filed  by  John  S.  Reed  consenting 
that  his  demurrer  be  withdrawn  and  his  de- 
fault entered.  April  27,  1896,  the  plaintiff 
caused  the  defaults  of  the  defendants  to 
be  entered.  The  defendants  did  not  pay 
the  |i600,  and  on  September  18,  1897,  Judg- 
ment was  entered  In  the  action  for  the  fore- 
closure and  sale  of  the  mortgaged  property. 
September  29,  1897,  the  defendants  moved 
to  set  aside  and  vacate  the  default  and 
judgment,  upon  the  ground  that  they  were 
entered  through  mistake  and  Inadvertence 
on  their  part,  and  presented  evidence  in 
support  of  their  motion.  The  court,  after 
bearing  the  same,  denied  the  motion,  and 
the  present  appeal  is  taken  from  that  order. 
In  the  affidavits  presented  by  the  defend- 
ants In  support  of  their  motion  they  set 
forth,  as  the  grounds  upon  which  they  claim 
the  relief,  that  at  the  time  they  agreed  to 
withdraw  the  demurrer,  and  consented  that 
default  might  be  entered  against  them,  the 
attorney  for  the  plaintiff  agreed  with  them 
that  no  further  action  should  be  taken  In 
the  9asc  without  giving  them  previous  no- 
tice thereof;  and,  further,  that  after  said 
agreement  had  been  made  the  president  of 
the  plaintiff  agreed  with  them.  In  substance, 
that  no  Judgment  should  be  taken  against 
them  until  after  the  year  1897,  and  that  they 
might  have  the  whole  of  that  year  In  which 
to  pay  their  Indebtedness,  and  that  their 
failure  to  appear  or  take  any  steps  In  the 
suit  had  been  by  reason  of  their  reliance  up- 
on these  agreements.  At  the  hearing  up- 
on the  motion  there  was  presented  on  be- 
half of  the  plaintiff  a  written  memorandum, 
in  which  was  expressed  the  consent  of  the 
defendants  that  their  defaults  be  entered, 
and  the  agreement  on  the  part  of  the  plain- 
tiff not  to  take  Judgment  until  January  2, 
1897.  It  was  also  shown  that  at  the  In- 
terview between  the  defendants  and  the  di- 
rectors, at  which  the  agreement  was  made, 
its  terms  were  openly  stated  and  discussed, 
and  that,  after  the  memorandum  had  been 
prepared,  it  was  read  to  the  defendants,  and 
Its  terms  assented  to  by  them,  and  that  a 
copy  of  It  was  taken  by  Mrs.  Reed.  Affida- 
vits by  directors  who  were  present  at  the 
meeting  were  also  presented.  In  which  they 
stated  that  no  agreement  was  made  of  any 
extensions  of  time,  except  as  stated  in  said 
memorandum,  and  that  nothing  was  said  at 
the  meeting  about  giving  further  notice  of 
any  steps  to  take  Judgment.  The  atltomey 
for  the  plaintiff  was  also  present  at  that 
interview,  and  testified  at  the  hearing  o-t 
this  motion  that  neither  at  that  time,  nor 


at  any  other  time,  did  he  agree  to  any  ex- 
tension of  time  beyond  the  2d  day  of  Janu- 
ary, 1897,  or  to  give  to  the  defendants  any 
notice  of  any  further  steps  to  be  taken  in' 
the  suit.  The  president  of  the  bank  testified 
that  he  never  told  the  defendants,  or  either 
of  them,  that  they  could  have  all  of  the 
year  1897  In  which  to  pay  their  indebted- 
ness, or  agreed  with  them,  or  either  of  them, 
to  give  to  them  any  time  beyond  that  ex- 
pressed in  the  memorandum.  Upon  the  con- 
flict of  evidence  thus  presented,  it  must  be 
assumed  that  In  denying  the  defendants' 
motion  the'  superior  court  determined  In  fa- 
vor of  the  plaintiff.  In  the  face  of  the  evi- 
dence contained  In  the  written  memorandum 
the  burden  was  upon  the  defendants  to 
show  that  they  were  entitled  to  any  further 
notice  before  the  entry  of  Judgment,  as 
well  as  to  additional  time  beyond  the  2d 
day  of  January,  1897,  before  Judgment 
should  be  entered  against  them.  We  can- 
not say,  from  an  examination  of  the  evi- 
dence presented  to  the  Bui)erior  court,  that 
Its  determination  was  erroneous,  or  that  it 
abused  Its  discretion  in  denying  the  mo- 
tion of  the  defendants.  The  order  Is  affirm- 
ed. 

We  concur:    GAROTJTTE,  J.;  VANDYKE, 


(m  CbL  u) 

McINTYEE  V.  HAUSER.    (L,  A.  757.) 

(Supreme  Court  of  Oalifomia.    Dec.  19,  1900.) 

CHATTEL  MORTGAGES  —  SALE  —  ASSENT  OP 
MORTGAGEE-ASSIGNMENT  OF  PRICE-PLEAD- 
ING —  AMBIGUITY  —  CONSTRUCTION  —  DEBT- 
EQUITABLE  ASSIGNMENT  —  ESSENTIALS  — 
GARNISHMENT. 

1.  In  an  action  by  a  Judgment  creditor  of  B. 
to  recover  the  amount  of  bis  debt,  for  which 
defendant  had  been  garnished,  the  complaint 
alleged  that  B.,  by  written  instrument,  had 
sold  defendant  certain  <;attle  on  which  there 
was  a  chattel  mortgage  to  others;  tbnt  the 
mortgagees,  by  written  statement  attached  to 
the  contract  of  sale,  consented  thereto  on  con- 
dition that  the  proceeds  of  the  sale  be  paid  to 
them;  and  that  defendant,  in  spite  of  plain- 
tiff's garnishment,  paid  the  money  to  the  mort- 
gagees. Held,  that  a  demurrer  to  the  com- 
plaint was  properly  sustained,  since  the  com- 
plaint must  he  construed  to  allege  a  contract  re- 
quiring the  money  arising  from  the  sale  to  be 
paid  to  the  mortgagees  by  defendant,  in  which 
case  it  was  not  subject  to  garnishment  by  a 
creditor  of  B. 

2.  Where  the  owner  of  cattle  subject  to  a 
chattel  mortgage  sold  them  by  written  con- 
tract, and  the  mortgagees,  by  written  instru- 
ment attached  thereto,  consented  to  the  sale  on 
condition  that  the  purchaser  pay  the  money 
arising  from  the  sale  to  them,  though  the  pur- 
chaser knew  nothing  of  the  conditional  assent, 
the  transaction  was  an  equitable  assignment  to 
the  mortgagees  of  the  vendor's  claim  to  the 
purchase  money. 

Department  1.  Appeal  from  superior  court, 
Los  Angeles  county;  Lucien  Shaw,  Judge. 

Action  by  Allen  Mclntyre  agnlnst  Julius 
Hauser  to  recover  the  amount  of  a  debt  owed 
to  plaintiff  by  James  Brown,  for  which  de- 
fendant bad  been  garnished.    From  a  Judg- 
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ment  for  defendant  on  demurrer  to  the  com- 
plaint, plaintiff  appeals.    Affirmed. 

Leonard  &  Morris  (H.  Goodcell,  of  counsel), 
for  appellant.  Isidore  B.  Dockweller,  for  re- 
Rpondent. 

GAROUTTE,  J.  In  this  action  a  general 
and  special  demurrer  was  sustained  to  tbe 
complaint,  and,  the  plaintiff  declining  to 
amend,  Judgment  went  against  him,  and  this 
appeal  is  talvcn  therefrom.  The  sufficiency  of 
the  complaint  Is  the  question  before  tbe  court 
In  passing  upon  this  question  ail  ambiguities 
and  uqcertainties  found  in  the  pleading  will 
be  construed  against  the  pleader.  The  facts 
are  these:  James  Brown  owned  a  herd  of 
cattle  upon  which  third  parties  held  a  chattel 
mortgage.  Brown  sold  these  cattle  to  the 
defendant,  the  sale  being  evidenced  by  a  con- 
tract in  writing.  To  this  contract  was  ap- 
pended a  written  statement  to  the  effect  that 
the  cattle  were  mortgaged  to  these  third  par- 
ties (naming  them)  to  secure  the  payment  of 
an  Indebtedness  owing  to  them  by  Brown, 
and  it  was  further  stated  by  the  complaint 
that  "they  approved  and  consented  to  such 
sale  to  said  defendant,  provided  the  money 
derived  therefrom  was  paid  to  them;  which 
said  statement  was  signed  by  them."  In 
view  of  what  has  been  said  relating  to  the 
construction  which  should  be  given  ambigui- 
ties appearing  upon  the  face  of  the  complaint, 
tbe  last  allegation  of  the  pleading  quoted  will 
be  construed  to  the  effect  that  the  mortgagees 
consented  to  the  sale  provided  the  money  de- 
rived therefrom  was  paid  to  them  by  Haus- 
er,  the  purchaser  of  the  cattle.  Especially 
must  this  construction  of  the  pleading  be 
maintained  when  wc  And  that  a  special  de- 
murrer was  directly  pointed  to  this  ambigu- 
ity. The  further  facts,  as  disclosed  by  the 
complaint,  are  these:  Before  the  purchase 
price  was  paid,  this  plaintiff,  a  Judgment 
creditor  of  Brown,  gamisbed  the  money  in 
tbe  hands  of  Hauser.  Hauser,  regardless  of 
the  gamisbment,  paid  the  money  to  the  mort- 
gagees, and  he  Is  now  sued  by  the  judgment 
creditor  for  the  amount.  Upon  the  foregoing 
state  of  facts  the  question  is  presented,  to 
whom  did  Hauser  owe  the  money  at  the  date 
of  the  garnishment?  If  he  owed  It  to  Brown, 
then  he  is  liable  in  this  action.  If  he  owed 
It  to  the  mortgagees,  he  is  not  liable.  There 
can  be  but  one  answer  to  this  question.  If 
the  contract  of  sale,  taken  In  connection  with 
the  consent  to  tbe  sale  by  tbe  mortgagees,  be 
construed  as  a  tripartite  agreement, — which 
construction  the  allegation  of  the  pleading 
would  fairly  Justify,— then  It  is  manifest  tbe 
money  was  owing  to  the  mortgagees;  and 
a  direct  promise  upon  the  part  of  Hauser  to 
pay  It  to  them  formed  a  part  of  the  contract. 
This  character  of  transaction  would  consti- 
tute a  novation  pure  and  simple.  But,  even 
eliminating  from  the  agreement  any  question 
of  Hauser's  promise  to  pay  to  the  mortgagees 
the  proceeds  derived  from  the  sale  of  the  cat- 


tle, still  by  every  fair  construction  of  the 
pleading  the  fact  repiains  that  the  under- 
standing between  Brown  and  the  mortgagees 
was  that  tbe  money  should  be  paid  by  Haus- 
er to  them.  Certainly  there  was  ample  con- 
sideration for  such  an  agreement,  and  that 
agreement  constituted  an  equitable  assign- 
ment by  Brown  to  them  of  the  money  due 
from  Hauser.  The  fact  that  this  plaintiff 
knew  nothing  of  the  transaction  Is  immate- 
rial, and  likewise  it  Is  immaterial  if  Hauser 
knew  nothing  of  it.  If  tbe  mortgagees  could 
have  sued  Hauser  for  the  money,  and  re- 
covered, then  be  owed  Brown  nothing,  and 
this  plaintiff  secured  no  rights  by  bis  garnish- 
ment. Tbe  moment  tbe  sale  was  made  of  tbe 
cattle,  the  amount  due  from  Hauser  became 
a  chose  in  action,  and,  of  course,  was  as- 
signable by  Brown.  It  is  elementary  that  an 
assignment  of  a  chose  In  action  takes  prece- 
dence over  a  subsequent  garnishment  (Wall- 
ing V.  Miller,  15  Cal.  38),  and  as  to  the  par- 
ticular facts  which  constitute  an  equitable  as- 
signment it  is  only  necessary  to  refer  to  the 
early  case  of  Pope  v.  Huth,  14  Cal.  403. 

There  Is  no  question  In  this  case  as  to  the 
lien  of  tbe  mortgages  attaching  to  the  pro- 
ceeds of  the  sale  of  tbe  cattle.  Neither  Is 
the  conclusion  to  which  we  have  arrived  op- 
posed to  the  decision  in  Maler  v.  Frieeman, 
112  Cal.  8,  44  Pac.  357.  The  facts  of  the  two 
cases  are  widely  variant.  In  that  case  the 
sheep  had  not  been  sold  at  the  time  the 
agreement  between  the  mortgagor  and  mort- 
gagee was  made;  and,  in  addition  to  'that 
important  fact,  there  tbe  mortgagor  was  to 
receive  tbe  proceeds  of  the  sale  of  the  sheep. 
Here  neither  at  these  controlling  circumstan- 
ces is  presented.  In  order  to  constitute  an 
equitable  assignment  of  a  debt,  no  express 
words  to  that  effect  are  necessary.  If,  from 
the  entire  transaction.  It  clearly  appears  that 
the  Intention  of  the  parties  was  to  pass  title 
to  the  chose  In  action,  then  an  assignment 
will  be  held  to  have  taken  place.  There  is 
no  question  of  fraud  involved,  and  the  In- 
tention of  the  parties  to  clothe  the  mortgagees 
with  title  to  the  claim  against  Hauser  is 
made  out  from  the  pleading.  For  the  forego- 
ing reasons,  the  Judgment  is  affirmed. 


We  concur: 
SON,  J. 


VAN    DTKE.    J.;    HARRi:- 


(130  Cal.  649) 

PORTLAND  CRA0KE3R  CO.  ▼.   MURPHY. 

(a  P.  1,637.) 
(Supreme  Court  of  Olifomia.    Dec.  14,  1900.) 

JUDGMENTS— CONFORMITY  TO  VERDICT— VB»- 
DICT— DISREGARD  OF  INSTRUCTIONS. 
1.  The  complaint  in  an  action  for  the  recov- 
ery of  money  alleged  that  the  money  was  em- 
bezzled by  defendant  while  acting  as  plaintiff's 
aeent,  and  demanded  judgment  for  the  im- 
prisonment of  defendant  until  the  money  Judg- 
ment demanded  should  be  paid.  The  jury 
found  a  general  verdict  for  plaintiff  on  tbe  is- 
sue of  the  money  demand,  but  found  for  defend- 
ant on  a  iipedal  issue  Ruhmitting  the  qneatioD 
of  embezzlement.    Held,  that  tbe  special  and 
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general  verdicts  were  consistent.  It  was,  there- 
fore, proper  to  enter  a  monej  judgment  in  fa- 
vor of  plaintiff  on  the  general  verdict. 

2.  In  an  action  for  the  recovery  of  money  al- 
leged to  have  been  embezzled  by  defendant 
-while  acting  as  plaintiflTs  agent,  the  court 
charged,  in  effect,  that,  if  plaintiff  failed  to 
prove  the  fraudulent  appropriation,  the  verdict 
uhould  be  for  defendant  on  that  issue.  Held, 
that  a  verdict  for  plaintiff  on  the  money  de- 
mand and  for  defendant  on  the  issue  as  to 
fraudulent  appropriation  was  not  contrary  to 
the  instructions. 

Department  1.  Appeal  from  Buperior  court, 
city  and  county  of  San  Francisco;  James  M. 
Troutt,  Judge. 

Action  by  the  Portland  Cracker  Company 
against  A.  H.  Murphy.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

GroTe  L.  Johnson,  John  H.  Hansen,  and 
Garret  W.  McEnerney,  for  appellant 
Cniarles  H.  Jackson,  J.  F.  Riley,  and  Thornton 
&  Merzbach,  for  respoddent. 

VAN  DYKE,  J.  The  complaint  alleges  that 
the  defendant  embezzled  and  fraudulently 
misapplied  and  converted  to  his  own  use  the 
sum  of  $1,271.M:,  which  had  come  Into  his 
hands  In  the  course  of  his  employment  as  the 
agent  and  clerk  of  the  plaintiff,  and  the  com- 
plaint prays  that  judgment  against  the  de- 
fendant may  be  had  in  said  sum,  and  for 
costs  of  suit,  and  that  the  defendant  be  ar- 
rested and  held  to  bail;  that  judgment  may 
lie  entered  against  the  person  of  said  defend- 
ant that  he  be  imprisoned  until  the  payment 
of  said  gum;  and  for  further  relief.  Up^n 
the  issuance  of  the  summons  plaintiff  applied 
for  and  obtained  an  order  for  the  arrest  of 
the  defendant  under  section  479,  subd.  2, 
Code  Civ.  Proc.  The  necessary  affidavit  and 
imdertaklng  being  furnished,  the  order  for  ar- 
rest was  made,  and  the  defendant  was  there- 
upon arrested,  but  was  released  on  the  same 
day  upon  giving  an  undertaking  as  required 
by  section  487,  Id.  The  answer  denies  that 
the  defendant  emliezzled,  fraudulently  or  oth- 
erwise misapplied,  or  converted  to  his  -own 
use,  the  sum  of  $1,271.04,  or  any  other  sum, 
-which  had  come  into  his  hands  in  the  course 
of  his  employment  as  the  agent  or  clerk  of  the 
plaintiff,  or  at  all.  Upon  the  issues  presented 
the  ease  was  tried  by  a  Jury,  and  a  general 
-verdict  rendered  in  favor  of  the  plaintiff  for 
the  sum  of  $750,  and  also  found  on  the  special 
Issue  submitted,  to  wit:  "Did  the  defendant 
fraudulently  appropriate  the  money  of  the 
plaintiff,  as  alleged  in  the  complaint?  An- 
swer. No."  Upon  the  coming  in  of  the  ver- 
dict the  defendant  moved  the  court  to  enter 
Judgment  in  his  favor  upoQ  the  ground  that 
the  special  issue  controlled,  and  that  the  de- 
fendant was  entitled  to  a  judgment  thereon. 
The  court  denied  defendant's  motion,  and  en- 
tered a  money  judgment  in  favor  of  the  plain- 
tiff upon  the  general  verdict 

The  defendant  appeals  from  the  judgment 
8o  entered  upon  a  bill  of  exceptions,  and  re- 
lies for  a  reversal  upon  two  alleged  errors: 
(1)  That    opon    the    verdict    the    Judgment 


should  have  been  for  the  defendant;  (2)  that 
the  verdict  la  contrary  to  law,  in  this:  that 
It  Is  contrary  to  the  instructions  of  the  court. 
The  theory  of  the  defendant  is  that,  inasmuch 
as  the  plaintiff  alleged  tliat  the  money  had 
been  embezzled  and  fraudulently  appropriat- 
ed, he  cannot  recover  at  all,  unless  the  issue 
upon  such  allegation  is  found  in  Its  favor. 
In  this  appellant  is  clearly  mistaken.  The 
action  Is  for  the  recovery  of  money  in  the 
hands  of  the  defendant  belonging  to  the  plain- 
tiff, and  whether  that  money  had  been  embez- 
zled or  fraudulently  appropriated  would  not 
defeat  the  recovery  of  a  simple  money  Judg- 
ment for  the  amount  of  money  in  the  hands 
of  the  defendant  due  the  plaintiff;  but,  un- 
less the  issue  In  reference  to  embezzlement 
or  fraudulent  appropriation  were  found  In  fa- 
vor of  the  plaintiff,  it  could  not  recover  a 
judgment  for  the  imprisonment  of  the  defend- 
ant until  the  money  found  due  should  be  paid, 
as  in  this  state  no  person  can  be  imprisoned 
for  debt  la  any  d-vll  action  on  mesne  or  final 
process,  unless  in  cases  of  fraad.  Payne  v. 
Elliot,  64  Cal.  339,  was  an  action  for  the 
fraudulent  conversion  of  mining  stock.  The 
plaintiff  had  Judgment  for  the  amount  of  the 
mining  stock  so  converted,  and  a  further 
Judgment  that  the  plaintiff  was  entitled  to  an 
order  of  arrest  against  the  defendant  until 
the  same  should  be  paid.  On  appeal  It  was 
held  "that  the  court  below  did  not  err  In  over- 
ruling the  demurrer  to  the  complaint,  or  in 
rendering  judgment  for  the  plaintiff  for  the 
value  of  the  stock  and  Interest  thereon  from 
the  time  of  the  conversion  until  the  time  of 
the  trial,  but  that  the  judgment  for  fraud  ex- 
ceeded the  relief  to  which  the  plaintiff  was 
entitled  by  his  complaint";  that  the  aver- 
ments thereof  were  not  sufficient  to  support 
that  portion  of  the  judgment.  The  court  be- 
low was  therefore  directed  to  strike  from  the 
judgment  the  portion  In  reference  to  the  ar- 
rest of  the  defendant,  and,  thus  modified,  the 
judgment  was  affirmed.  In  KuUmann  v. 
Greenebaum,  84  Oal.  08,  24  Pac.  40,  the  plain- 
tiff had  a  money  judgment  in  the  court  below, 
and  appealed  for  the  purpose  of  having  the 
Judgment  mortified  by  directing  the  court  be- 
low to  enter  judgment  in  accordance  with  the 
facts  found  by  the  jury  adjudging  the  defend- 
ants guilty  of  fraud,  and  directing  process  to 
Issue  against  the  person  according  to  law. 
The  court  say:  "This  we  decline  to  do,  for 
the  reason  that  the  complaint  sets  up  no  fraud 
by  defendants  of  which  plaintiff  can  com- 
plain. •  •  •  It  may  be  conceded  that  the 
court  was  bound  to  enter  judgment  on  the 
verdict  of  the  Jury,  but,  under  the  state  of 
facts  above  pointed  out,  the  court  did  not  err 
In  disregarding  the  verdict  of  the  Jury  in  re- 
spect of  fraud;"  and  affirmed  the  judgment 
Obersteller  v.  Assurance  Co.,  06  Cal.  645,  31 
Pae.  587,  is  an  appeal  from  a  Judgment  re- 
covered by  the  plaintiff  against  the  defendant 
In  an  action  upon  a  policy  of  insurance.  The 
answer  of  the  defendant  charged  fraud  on  the 
part  of  the  plaintiff  in  procuring  the  policy. 
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In  that  case  there  was  a  general  verdict  in 
faTor  of  the  plaintiff  for  the  siun  of  (500,  and 
also  a  special  Terdict,  and  upon  the  entry  of 
the  general  and  special  verdicts  defendant 
moved  the  conrt  for  a  judgment  for  the  de- 
fendant on  the  ground  that  the  verdict  found 
fraud  upon  the  part  of  the  plaintiff,  which 
motion  was  denied;  and  the  court,  in  its  opin- 
ion, says:  "The  Code  provides,  'Where  a  spe- 
cial finding  of  facts  is  inconsistent  with  the 
general  verdict  the  former  controls  the  latter, 
and  the  court  must  give  judgment  according- 
ly.' Code  Oiv.  Proc  §  625.  This  proceeding 
is  not  authorized  in  any  other  case,  and  the 
general  and  special  verdicts  in  this  case  are 
entirely  consistent.  The  special  verdict  finds 
the  total  value  of  the  property  Insured  and 
destroyed  to  be  the  sum  of  five  hundred  dol- 
lars, and  the  general  verdict  is  for  that  sum. 
If,  in  their  special  verdict,  the  jury  had  found 
the  value  of  the  property  to  be  less  than  five 
hundred  dollars,  and  had  rendered  a  general 
verdict  tor  that  or  a  greater  sum,  it  would  as 
dearly  be  within  the  provision  above  quoted 
as  it  now  as  clearly  fs  not  All  that  can  now 
be  said  is  that  the  jury  found  that  plaintiff's 
loss  was  not  so  great  as  he  represented  it  to 
be.  That  was  favorable  to  the  defendant. 
We  thinlc  that  finding  Was  not  conclusively  a 
finding  of  fraud  on  the  part  of  the  plaintiff. 
Standing  alone,  it  shows  that  he  overestimat- 
ed his  property.  Whether  or  not  that  vitiated 
the  policy  of  Insurance  was  a  question  not 
Involved  in  the  motion  for  judgment  for  the 
defendant  upon  the  verdict  That  motion,  as 
we  have  before  stated,  could  not  be  granted 
on  any  other  ground  than  the  one  specified  in 
the  Code,  viz.  inconsistency  between  the  gen- 
eral and  special  verdicts.  The  motion  was 
properly  denied."  In  this  case  the  special 
verdict  was  not  Inconsistent  with  the  general 
verdict  The  complaint  set  forth  a  cause  of 
action  for  a  money  demand,  and  also  set  forth 
facts  which,  if  proven,  would  have  Justified 
a  Judgment  for  the  arrest  and  detention  of 
the  defendant  until  the  money  judgment 
should  be  paid.  The  jury  found  in  favor  of 
the  plaintiff  on  the  issue  of  the  money  de- 
mand, although  not  to  the  amount  claimed, 
and  found  in  favor  of  the  defendant  on  the 
issue  of  the  embezzlement  and  fraudulent  ap- 
propriation of  the  money.  Clearly,  when  the 
defendant  had  money  in  his  bands  belonging 
to  the  plaintiff,  the  plaintiff  was  entitled  to  a 
money  judgment,  although  the  defendant  may 
not  have  been  guilty  of  embezzlement  or 
fraudulent  appropriation.  And  such  was  the 
judgment  entered  in  this  case. 

The  appellant  contends  that  the  verdict  is 
contrary  to  law,  in  that  It  Is  contrary  to  the 
following  instruction:  "The  plaintiff  has  the 
burden  of  proving  the  fraudulent  appropria- 
tion of  the  money  by  the  defendant  while  act- 
ing as  its  agent  and  the  defendant  Is  not  re- 
quired to  prove  that  he  did  not  malse  such  ap- 
propriation. If  the  plaintiff  has  proved  by  a 
preponderance  of  the  evidence  that  the  de- 
fendant did  make  such  fiaudulent  appropria^ 


tlon,  then  yonr  verdict  must  be  for  the  plain- 
tiff, not  exceeding  the  amount  claimed  by  it 
In  Its  complaint  On  the  other  hand,  if  the 
plaintiff  has  failed  to  do  this,  your  verdict 
must  be  for  the  defendant"  But  when  this 
instruction  is  taken  in  connection  with  the 
other  Instructions,  it  will  be  manifest  tliat  the 
meaning  of  the  court  was  that  if  the  plain- 
tiff failed  to  prove  the  fraudulent  appropria- 
tion, the  verdict  should  be  for  the  defendant 
on  that  issue.  In  the  other  InstructlonB  the 
court  says:  "Should  you  find  a  verdict  for 
the  plaintiff,  you  must  ascertain  the  amount 
of  money  which  the  defendant  has  fraudu- 
lently appropriated,  and  on  this  amount  the 
plaintiff  is  entitled  to  Interest  at  the  rate  of 
seven  per  cent  per  annum  from  the  time  of 
the  conversion  fixed  in  the  complaint  to  wit 
February  12,  1886,  up  to  the  present  time. 
Should  you  find  a  verdict  for  the  plaintiff, 
you  are  requested  to  answer  the  following  in- 
terrogatory: 'Did  the  defendant  fraudulently 
appropriate  the  money  of  the  plaintiff,  as  al- 
leged in  the  complaint?'  This  Interrogatory 
need  not  be  answered  should  you  find  a  ver- 
dict for  the  defendant"  In  other  words.  In 
order  to  find  a  verdict  for  the  defendant  they 
would  have  to  find  that  he  had  no  money  In 
his  hands,  either  fraudulently  or  otherwise, 
belonging  to  the  plaintiff;  but  they  could  find 
for  the  plaintiff  on  the  money  demand,  and 
also  find  for  the  defendant  tiiat  the  money 
had  not  been  fraudulently  appropriated,— that 
is  to  say,  simply  a  finding  for  the  plaintiff  as 
on  a  demand  for  money  had  and  received  by 
defendant  to  the  use  of  the  plaintiff.  Judg- 
ment affirmed. 

We  concur:   HARBISON,  J.;  OABOUXIB. 
J. 


(130  CaL  669) 

LAKE  SHORE  CATTLE  00.  r.  MODOC 

LAND  &  LIVE-STOCK  CO. 

(Sac.  644.)  > 

(Supreme  Conrt  of  California.    Dec.  15,  1900.) 

SALES— AGENCT—BVIDBNCB  —  tN3TRUCTION&- 
APPEALi-^UDaHENT. 

1.  Where  the  issue  was  whether  certain  cat- 
tle purchased  by  defendant's  superintendent 
had  been  purchased  for  defendant  or  by  the  su- 
perintendent individually,  and  the  evidence  was 
conflicting,  and  it  could  not  l>e  said  that  there 
was  not  substantial  evidence  to  sustain  a  ver- 
dict in  favor  of  plaintiff  finding  that  the  pur- 
chase was  for  defendant,  the  judgment  based 
thereon  would  not  be  disturbed  on  appeal. 

2.  On  an  issue  whether  cattle  purcnased  by 
the  superintendent  of  a  corporation  had  been 
purchased  for  the  corporation  or  by  him  indi- 
vidually, that  a  note  in  part  payment  was  sign- 
ed by  the  superint^dent  individually  was  not 
conclusive  as  showing  the  sale  to  have  been 
to  him. 

3.  On  an  Issue  whether  cattle  purchased  by 
the  superintendent  of  a  corporation  had  been 
purchased  by  him  individually  or  for  the  corpo- 
ration, evidence  that  the  superintendent  had 
made  a  similar  purchase  from  other  persons  on 
behalf  of  the  corporation  was  admissible. 

4.  On  an  issue  whether  cattle  purchased  by 
the  superintendent  of  a  corporation  had  been 
purchased  for  the  corporation  or  by  the  super- 
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intendent  for  himself,  if  it  was  error  to  allow 
the  seller  of  the  cattle  to  read  in  eridence  en- 
tries from  a  book  kept  by  the  superintendent, 
consisting  of  entries  of  account  between  him- 
self and  the  corporation,  the  same  was  not 
prejndicial,  the  items  of  any  significance  being 
included  in  reports  sent  by  the  superintendent 
to  the  corporation. 

5.  Where  the  court  charged  that,  if  th«  jury 
found  for  plaintiff  in  any  amount,  they  should 
add  interest  at  the  rate  of  7  per  cent,  per  an- 
num, and  the  yerdict  was  for  a  certain  sum, 
with  interest  at  ".C?  per  cent.,"  a  judgment  en- 
tered for  the  principal  sum  and  interest  at  7 
per  cent,  was  not  erroneous  on  the  ground  that 
".07"  did  not  mean  7  per  cent.,  since  it  was 
clearly  a  clerical  error. 

Department  2.  Appeal  from  superior 
court,  Modoc  county;  J.  W.  Harrlngrton, 
Judge. 

Action  by  the  Lake  Shore  Cattle  Company 
against  the  Modoc  Land  &  Llve-Stock  Com- 
pany. From  a  Judgment  In  favor  of  plaintiff, 
and  from  ah  order  denying  a  new  trial,  de- 
fendant appeals.    Affirmed. 

Spencer  &. Raker  and  Clarence  A.  Baker, 
for  appellant  6.  F.  Harris,  H.  L.  Sprague, 
J.  T.  BichardB,  and  B.  C.  Bonner,  for  re- 
spondent. 

McFABLAND,  J.  This  action  was  brought 
to  recover  $4,800  and  Interest,  balance  due 
on  an  alleged  sale  of  cattle  by  plaintiff  to  de- 
fendant, made  November  6,  1802.  The  Jury 
returned  a  verdict  for  plaintiff  for  the 
amount  claimed,  and  Judgment  was  rendered 
accordingly.  Defendant  appeals  from  the 
Judgment  and  from  an  oi-der  denying  its 
motion  for  a  new  trial. 

The  transcript  presents  a  dreary  mass  of 
matter  covering  over  800  printed  pages,  and 
should  not  have  occupied  more  than  one- 
fourth  of  that  amount  of  space.  It  might  be 
somewhat  Justly  characterized  by  the  com- 
parison of  "two  grains  of  wheat  hid  In  two 
bushels  of  chaff,"  which  Bassanlo  uses  to 
illustrate  the  "reasons"  of  Oratlano.  A  good 
deal  of  the  testimony  of  witnesses  Is  given 
at  length  by  question  and  answ'er.  Many 
questions  substantially  the  same  are  asked 
over  and  over  again;  and  a  very  large  part 
of  the  transcript  Is  taken  up  with  objections 
of  counsel,  the  same  objections  being  re- 
peated many  times.  Under  the  head  of  "Er- 
rors of  Law  Occurring  at  the  Trial"  there 
are  499  separate  specifications  covering  126 
pages;  to  the  points  that  the  evidence  Is  In- 
sufficient to  Justify  the  verdict,  and  that  it 
is  against  law,  there  are  many  other  specifi- 
cations; and  there  are.  In  additlpn,  about  40 
exceptions  to  the  giving  and  refusing  of  in- 
structions. Most,  although  not  quite  all,  of 
these  exceptions  and  specifications  are  men- 
tioned in  appellant's  briefs,  the  briefs  them- 
selves covering  over  200  printed  pages.  It 
is,  therefore,  entirely  impracticable  to  under- 
take to  notice  appellant's  points  in  detail. 
The  re8t>ondent  and  appellant  are  corpora- 
tions. It  is  averred  in  the  complaint  that 
the  appellant,  acting  by  and  through  its 
agent,  W.  H.  Nelson,  bought  the  cattle  In 


question  of  respondent;  and  it  is  not  dis- 
puted that  one  C.  E.  Crowder,  superintend- 
ent of  respondent,  sold  the  cattle  at  the  time 
mentioned  In  the  complaint  to  said  Nelson, 
who  was  then  superintendent  of  the  appel- 
lant. The  number  of  cattle  sold,  the  price, 
and  the  facts  that  about  one-third  of  the  pur- 
chase price  was  paid  at  the  time,  and  that 
$4,800  was  the  balance  remaining  unpaid, 
are  all  admitted,  or  proved  beyond  question. 
The  real  merits  of  the  case  are  Involved  in 
the  question  whether  or  not  the  purchase 
was  n)ade  by  Nelson  as  agent  of  and  for  the 
corporation  appellant  Appellant  contends 
that  Nelson  made  the  purchase  entirely  for 
himself  individually;  that  he  was  not  either 
the  actual  or  ostensible  agent  of  appellant 
for  the  purpose  of  making  such  purchase; 
and  that,  therefore,  appellant  was  not  bound 
by  the  transaction.  Respondent  contends 
that  he  was  appellant's  actual  agent;  and, 
moreover,  that  whatever  may  have  been  the 
private  understanding  between  him  and  ap- 
pellant, the  latter,  by  its  acts,  clothed  him 
with  ostensible  authority  upon  which  re- 
spondent bad  the  right  to  rely.  As  to  this 
question  the  evidence  was  conflicting.  The 
headquarters  of  appellant  was  In  the  city  of 
San  Francisco,  while  Its  main  business  was 
carried  on  in  Modoc  county,  several  hundred 
miles  distant  from  said  city.  Its  business  is 
described  in  Its  charter  as  "the  dealing  in, 
buying  and  selling,  management  and  dispo- 
sition of  laud  and  live  stock,  and  everything 
pertaining  thereto  in  all  respects."  It  was 
incorporated  in  1886,  and  a  few  months  aft- 
erwards Nelson,  as  the  minute  book  of  the 
directors  shows,  was  elected  vice  president 
and  superintendent  and  as  such  he  was  "au- 
thorized to  sign  checks,  and  make  and  sign 
contracts  necessary  for  the  proper  perform- 
ance of  the  business  of  the  COTporatlon." 
He  was  the  only  member  of  the  corporation 
who  lived  in  Modoc  county;  and  from  De- 
cember, 1886,  to  April,  1893,  during  which 
period  the  sale  here  involved  occurred,  he 
was  superintendent,  and  attended  to  all  the 
business  of  appellant  in  that  county.  The 
appellant  had  a  large  tract  of  land  In  Modoc 
county,  and  raised  and  bought  and  sold  cat- 
tle there,  and  the  business  was  done  entire- 
ly by  and  through  Nelson,  who  was  the  only 
agent  or  representative  of  the  appellant  In 
that  region  of  the  country.  These  general 
facts  were  themselves  strong  evidence  to  the 
point  that  appellant  had  Intrusted  Nelson 
with  all  business  In  that  remote  country, 
and  clothed  him  with  authority  to  do  all  acts 
necessary  to  its  transaction.  We  will  not 
undertake  to  here  review  the  evidence.  It 
was  "conflicting"  within  the  rule  so  often 
stated,  and  It  cannot  be  said  that  there  was 
no  substantial  evidence  to  sustain  the  ver- 
dict. The  fact  so  much  relied  on  by  appel- 
lant, that  Nelson  signed  his  individual  name 
to  the  note  given  for  the  balance  of  the  pur- 
chase price,  is  merely  a  circumstance  more 
or  less  favorable  to  appellaiit's  contention. 
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It  Is  not  hj  any  meana  conclnsive  of  the  li- 
sne. 

Many  of  appellant's  objections  were  to  evi- 
dence introdnced  by  resjwndent  to  show  that 
NelaoD  had  made  similar  purchases  of  other 
persons,  and  we  think  that  socb  evidence 
was  entirely  proper.  There  were  also  many 
objections  to  the  testimony  of  Nelson  upon 
the  groond  that  he  should  not  be  allowed  to 
testify  as  to  his  agency  and  his  acts  in  pnr- 
chasing  the  cattle  for  appellant.  These  ob- 
jections were  apparently  on  the  theory  that 
his  declarations  as  to  agency  were  not  ad- 
missible; but  he  was  present  on  the  witness 
stand,  testifying  to  the  matters  objected  to, 
and  we  see  no  ground  for  rejecting  his  tes- 
timony. We  see  no  p(^t  in  the  objections 
made  to  the  introduction  of  the  books  of  the 
appellant.  Tbey  were  produced  in  court  by 
appellant  as  appellant's  books  in  response  to 
a  demand  made  for  their  production.  We 
bar^  no  doubt  that  appellant's  objections  to 
evidence  introduced  by  respondent  were 
properly  OTermled.  except,  perhaps,  in  one 
instance.  Nelson  himself  kept  a  book  In 
which  he;  as  superintendent,  made  entries  of 
items  of  account  between  him  and  appellant; 
and  respondent  was  allowed,  over  appel- 
lant's objections,  to  read  certain  entries  from 
that  book.  The  point  that  this  was  error  is 
not  very  strongly  urged  by  appellant  in  the 
briefs;  stiU  it  is  made.  Whether  or  not  the 
entries  in  this  book  were  strictly  admissible 
under  tlie  general  law  as  to  books  of  ac- 
count Is  a  somewhat  doubtful  question;  but 
we  do  not  deem  It  necessary  to  d^nitely  de- 
termine it,  because  most  of  the  items  of  any 
considerable  significance  which  were  intro- 
duced in  evidence  were  included  in  reports 
sent  by  Nelson,  as  superintendent,  to  the  ap- 
pellant, and  the  others  were  ot  too  little  Im- 
portance to  be  prejudicial,  or  to  warrant  a 
reversaL 

We  see  no  error  in  the  Instructions  given 
at  the  request  of  respondent.  As  to  the  in- 
structions asked  by  appellant,  the  court  gave 
the  first  25  instructions  asked,  many  of 
which  are  quite  elaborate;  and  gave  also  3 
others  with  slight  modifications.  It  would 
seem  that  these  numerous  instructions  ought 
to  include  all  that  counsel  could  reasonably 
ask  on  one  side  of  the  case;  and  we  think 
that  they  dou  The  instructions  given  pre- 
sented the  law  of  the  case  fairly  and  cor- 
rectly to  the  jury,  and  snfilclently  Include 
whatever  was  correct  in  the  instructions  re- 
fused; and  we  do  not  think  that  any  error 
was  committed  in  the  matter  of  giving  and 
refusing  instructions. 

The  court  instructed  the  Jury  that,  if  tbey 
found  for  plaintiff  In  any  amount,  they 
should  add  to  such  amount  interest  from  the 
time  It  became  due  until  the  date  of  the  ver- 
dict "at  the  rate  of  seven  per  cent  per  an- 
muD,  simple  Interest";  and  the  verdict  was 
for  $4,800,  "with  Interest  at  .07  per  cent  per 
annum  from  November  8,  1892,"  until  the 
-iiite  of  the  verdict    Judgment  was  entered 


tor  $4300,  with  Interest  at  7  per  cent  per 
annum,  and  counsel  for  appellant  strenu- 
ously contend  that  this  was  error,  because 
".07  per  cent"  does  not  mean  "sevoi  per 
cent"  It  Is  sufficient  to  say  that  the  ex- 
pression ".07**  was  clearly  a  clerical  error, 
and  must  be  construed  as  an  intended  com- 
pliance with  the  instroctioQS  of  the  court 

We  have  noticed  the  prominent  facts  of 
the  case,  and  we  deem  it  enough  to  say  in 
conclusion  that  the  record  presents  no 
ground  for  reversal  of  the  judgment  or  of 
the  order,  denying  a  new  triaL  The  Judg- 
ment and  order  appealed  from  are  affirmed. 

We  concur:    BKATTY.  CL  J.;  TEHPLiB.  J. 


(6  Cal.  Vnnv-  CK> 

BICHABD80X  et  al.  v.  CHICAGO  PAOKINO 

ft  PROVISION  CO.  et  aX. 

(S.  F.  1.680.) 

(Supreme  Cbnrt  of  CUifomia.    Deb  19.  1900.) 

CORPORATIONS  —  CREDITORS  AS  STOCKHOUK 
ERS  —  UNPAID  SUBSCRIPTIONS  —  CONnUBU- 
TIOI^-fiTIPUUiTION— ESTOPPELt-^APPBAIj. 

1.  A  jodgment  creditor  of  a  corporation  sued 
to  enforce  unpaid  balances  on  stock  «(ib8crip- 
tiona  of  15  stockholders.  One  of  the  defend- 
ants was  also  a  judgment  creditor  of  the  coi^ 
poration,  but  the  action  was  dismissed  as  to 
bim,  and  he  became  plaintiff  by  the  court's  or- 
der. The  corporation  owed  no  other  debts. 
The  originai  plaintiCTs  claim  was  paid  by  the 
14  remaining  defendants,  onder  a  BtipuJation 
In  which  none  of  the  other  plaintiff's  rights 
were  relinqaisbed,  and  the  court  gave  the  14 
defendants  a  leveimi  jadnnent  against  such 
plaintiff  by  way  of  contribution,  ignoring  the 
fact  that  he  waa  also  a  creditor  of  the  corpora- 
tion. HeU,  tbMt  such  plaintiff  was  entitled  to 
have  the  amount  of  his  proportionate  liability 
to  the  corporation  on  both  claims  deducted 
from  his  own  claim,  and  the  balance  due  hina 
apportioned  against  the  14  defendants. 

2.  Where  a  creditor  has  the  right  to  be  sub- 
rogated to  the  rights  of  a  corporation  to  claim 
unpaid  balances  aae  on  aharea,  be  does  not  lose 
that  right  by  reason  of  the  fact  that  he  is  a 
stockholder. 

3.  Where 'plaintiff's  attorney  entered  into  * 
stipalation  with  defendants  solely  on  behalf  of 
a  co-plaintiff,  reserving  all  plaintiff's  rights,  tho 
fact  that  the  attorney  waa  also  attorney  for 
plaintiff  did  not  render  the  agreement  tending 
on  plaintiff. 

4.  Where  a  subscriber  for  corporate  stock 
sought  to  enforce  subscriptions  made  under  the 
same  circnmstances  as  his  own,  he  could  not 
repndiate  his  liability  thereon  iinder  Qv.  Obda; 
I  359,  providing  that  no  corporation  shall  is- 
sue stock  except  for  money  paid,  labor  done,  or 
property  received. 

5.  Where  stockholders  agreed  that  shares 
should  be  deemed  fully  paid  by  pavment  of  a 
stated  amount  less  than  the  par  valne,  a  cred- 
itor, wbo  waa  also  a  stockbolddr,  conid  not  com- 
pel the  payment  of  the  par  valne  of  shares 
owned  by  other  stockholders,  the  creditor  being 
a  party  to  the  agreement 

Department  1.  Appeal  from  superior  court, 
city  and  county  ot  Ban  Francisco:  J.  CL  B. 
Bebbard,  Judge. 

Action  by  Thomas  Richardson  and  V.  Ll 
Fortln  against  the  Chicago  Pacing  A  ProTt- 
aion  Company  and  others.  From  a  Judgment 
for  defendants,  and  from  aa  order  denying 
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a  new  trial,  idalntlff  Fortln  appeals.    Revers- 
ed. 

Wm.  H.  Jordan  (H.  M.  Baretow,  of  cotm- 
8el),  for  appellant  Edw.  0.  Kobinaon,  B.  Mo 
Fadden,  and  Fitzgerald  &  Abbott,  for  re- 
spondents. 

PER  CtlRIAM.  Action  to  recover  from  the 
stockholders  of  defendant  corporation  the  un- 
paid balance  of  their  subscriptions.  Defend- 
ants had  judgment,  from  which,  and.  from 
an  order  denying  his  ibotiou  for  new  trial, 
plaintiff  V.  L.  Fortln  appeals. 

The  action  was  originally  brought  by  plain- 
tiff Richardson,  as  a  judgment  creditor  of  de- 
fendant corporation,  against  17  defendants, 
among  them  Fortln;  but  the  action  was  dis- 
missed as  to  him,  and  be  became,  by  order  of 
the  court,  a  co-plaintiff.  Judgment  was  after- 
wards entered  by  stipulation  in  favor  of 
Richardson  against  the  defendants,  severally 
excepting  Lieb  and  Buttenbach  (as  to  whom 
the  action  had  been  dismissed),  and  Fortln 
hecame  the  sole  plaintiff,  whose  complaint 
was  similar  to  that  of  Richardson.  After 
Fortln  had  filed  his  complaint  as  co-plaintiff, 
the  defendants  obtained  leave  of  court  to  file 
and  did  file  a  cross  bill  with  the  object  of 
bringing  in  some  41  parties  as  co-defend- 
ants, who,  it  was  alleged,  were  subscribers  to 
the  capital  stock  of  defendant  corporation, 
but  had  not  been  made  defendants  at  the 
commencement  of  the  action.  The-  prayer  of 
this  cross  complaint  was  that  the  persons 
named  therein  as  co-defendants  "be  compel- 
led to  pay  to  these  defendants  filing  this  cross 
complaint,  by  way  of  contribution,  such  pro- 
portion of  any  judgment  or  juclgments  in  fa- 
vor of  said  Thomas  Richardson  or  said  V.  L. 
Fortln  which  have  been  or  may  be  recovered 
in  this  action  as  may  be  jnst  and  equitable 
in  the  action,"  and  for  further  relief,  etc. 
This  cross  complaint  was  served  on  90-odd  of 
such  new  parties,  3  of  whom  defaulted;  the 
others  answered  severally.  Fortln's  com- 
plaint was  answered  by  the  original  defend- 
ants, but  the  cross  bill  of  the  14  defendants 
was  not.served  on  Fortln,  nor  was  it  answer- 
ed by  him. 

The  cotirt  found  the  number  of  shares  sub- 
scribed by  each  of  the  14  original  defendants 
(the  action  having  been  dismissed  as  to  de- 
fendants ForUn,  Lieb,  and  Buttenbach);  that 
said  defendants  had  subscribed  to  the  stock 
with  tl\e  agreement  among  all  the  said  orig- 
inal 17,  including  Fortln,  with  the  corpora- 
tion, that  each  of  them  should  be  liable  to 
IMiy  $oO  per  share,  and  no  more,  on  shares 
of  the  par  value  of  $100,  and  that  said  sub- 
scribed shares  should  be  deemed  fully  paid 
up  when  said  $uO  per  share  bad  been  pair! 
thereon;  that  said  agreement  was  well 
known  to  Fortln  at  the  time  he  became  a 
creditor  of  the  corporation  for  the  goods  and 
merchandise  and  labor,  the  subject  of  his 
action,  and  that  Fortln  was  himself  a  sub- 
scriber to  59  shares  of  said  stock  under  said 


agreement;  that  there  were  7  original  cor- 
porators and  promoters  of  the  corporation, 
who  are  among  the  said  14  defendants,  and 
were  the  directors  and  the  only  subscribers  at 
that  time;  and  "It  was  then  unanimously 
agreed  between  and  among  •  themselves  that 
it  was  for  the  best  interests  of  the  corpora- 
tion to  sell  and  dispose  of  the  first  half  of 
the  capital  stock,  to  wit,  2,500  shares,  at  the 
price  of  $50  per  share,  for  the  purpose  of  rais- 
ing working  capital  to  start  and  carry  on  the 
business  of  the  corporation";,  and  it  was  like- 
wise so  agreed  that  the  said  7  original  cor- 
porators should  be  required  to  pay  $30  per 
share  on  their  subscribed  stock,  and  no  more, 
and  that,  such  payment  being  made,  their 
shares  should  be  deemed  fully  paid  up,  "and 
that  all  persons  who  should  thereafter  sub- 
scribe for  said  capital  stock,  until  one-half 
thereof  should  be  taken,  should  be  required 
to  pay  the  same  price,  to  wit,  $50  per  share, 
and  no  more";  and  It  is  found  that  Fortln 
had  knowledge  of  this  agreement  when  he 
became  creditor  of  the  corporation;  that  sub- 
scription books  were  opened  by  the  said  7 
directors  (they  being  then  the  only  subscrib- 
ers), In  which  books'  such  limitation  of  lia- 
bility was  stated,  and  all  snbscrlptious  to 
stock  thereafter  made  by  said  14  defendants 
and  all  others  "were  made  In  said  books  upon 
said  terms";  that  "said  agreement  among 
and  by  said  directors  was  not  evidenced  by 
any  foi-raal  rosoWtlon  of  tlie  board  of  direct- 
ors or  the  stockholders  theretofore  or  at  that 
time  passed  or  entered  In  the  records  of  the 
corporation,  but  was  unanimously  agreed  to 
by  said  7  directors  and  only  stockholders, 
and  on  March  26,  1868,  was  ratified  by  reso- 
lution duly  passed  by  the  board  of  directors 
and  entered  upon  the  minutes  of  said  board 
of  directors";  that  Fortln  subscribed  to  50 
shares  of  said  stock  on  February  9,  1888,  up- 
on the  same  terms  as  did  the  defendants; 
that  all  these  agreements  and  the  said  sub- 
scriptions of  stock  thereunder  "were  eacli 
and  all  made  openly  and  in  good  faith,  and 
for  the  purpose  of  raising  money  to  fairly 
launch  a  new  and  stniggllng  enterprise,  and 
not  for  the  purpose  of  defrauding  the  corpo- 
ration or  its  stockholders  or  creditors";  that 
$50  per  share  was  the  full  value  of  said 
stock,  and  all  that  the  subscribers  were  willing 
to  subscribe  therefor  or  become  liable  there- 
on; that  all  the  subscribers  to  stock,  of  whom 
there  were  many  besides  the  said  14  defend- 
ants and  said  plaintiff  Fortln,  received  their 
stock  under  this  agreement,  and  said  Fortln 
"had  full  notice  and  knowledge  of  that  fact 
before  he  sold  and  delivered,  or  agreed  to 
sell  or  deliver,  any  part  of  the  goods  •  •  ♦ 
for  which  he  is  seeking  to  recover  In  this  ac- 
tion." The  court  then  finds  the  sums  sub- 
scribed by  each  of  the  14  defendants  and  the 
amount  each  has  paid  thereon,  and  that  For- 
tln has  paid  nothing  on  the  50  shares  sub- 
scribed for  by  him;  that  the  last  meeting  of 
the  board  was  held  April  4,  1888,  since  which 
time  "It  has  ceased  to  meet  and  has  not  dls- 
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cbarged  any  of  the  duties  of  a  board  of  direct- 
ors of  said  corporation;  that- on  or  about  tbe 
day  of  May,  1888,  tbe  defendaikt  cor- 
poration ceased  to  exercise  its  corporate  fran- 
chise, and  then  or  thereabouts  abandoned  its 
corporate  franchise,  and  ever  since  has  failed 
and  ceased  to  act  as  a  corporation;  that  said 
corporation  has  no  property  or  assets  save 
and  except  its  equitable  asset  represented  by 
the  unpaid  subscriptions  of  tbe  rarioos  sub- 
scribers to  its  capital  stoctL,  and  has  and  had, 
at  the  time  this  action  was  commenced,  no 
creditors  save  and  except  Thomas  Richardson 
and  V.  L.  Fortln,  the  plaintiffs  herein."  Tbe 
court  found  that  the  judgment  entered  in 
favor  of  i^Intiff  Richardson  was  for  $6,074.- 
GO,  in  pursuance  of  a  stipulation  entered  into 
by  said  14  defendants,  and  each  was  to  pay 
and  did  pay  his  pro  rata  share  thereof;  and 
that  said  14  defendants  were  indebted  to  the 
corporation  for  subscriptions  to  Its  stock  tbe 
sum  of  $7,250,  and  no  more;  that  they  paid 
npon  their  subscriptions  $7,275,  Including 
said  Richardson  Judgment,  in  paying  which 
some  subscribers  paid  slightly  more  than 
their  proportion,  and  others~paid  slightly  less, 
the  total  overpayments  being  $100,  and  the 
underpayments  $75.40,  and  that  said  defend- 
ants are  indebted  to  the  corporation  for  this 
latter  amount,  and  no  more.  The  court 
found  that  Fortln  was  Indebted  to  the  cor- 
poration for  the  unpaid  subscription  for  50 
shares  of  stock,  or  $2,500,  and  that  the  Judg- 
ment held  by  him  against  the  corporation  for 
which  he  sued  was  $G,514,  entered  on  Sep- 
tember 24,  1888,  with  interest  at  7  per  cent 
from  that  date;  that  he  realized  thereon, 
through  an  execution  duly  issued,  and  sale 
of  certain  property  of  the  corporation,  a  cer- 
tain sum,  leaving  still  due  a  deficiency  of  $4,- 
992.50,  which  was  docketed  November  28, 
1888,  and  Is  still  unsatisfied. 

As  conclusions  of  law  the  court  found.  In 
effect;  That  the  said  14  de'fendants  were 
liable  to  the  corporation  only  for  any  un- 
paid balance  of  $50  on  each  share  subscrib- 
ed for  by  them  respectively;  that,  as  Fortln 
had  knowledge  of  the  agreements  herein 
stated  before  he  sold  or  delivered  the  goods 
sued  for,  he  has  no  greater  rights  against 
said  defendants  than  against  the  corpora- 
tion itself,  and  that  Fortln  Is  equally  bound 
by  said  $50  per  share  agreements,  and  can 
exact  no  more  than  $50  per  share  on  de- 
fendant's subscriptions;  that  the  unpaid  bal- 
ance thereof  is  $75.40,  and  no  more;  that 
Portin,  "being  an  unpaid  subscriber  at  the 
time  these  14  defendants  paid  the  Richard- 
son Judgment,  Is  liable  to  said '  14  defend- 
ants, by  way  of  contribution,  for  his  Just 
proportion  of  said  Richardson  Judgment, 
•  •  •  and  his  proportion  is  $1,482,  with 
interest  *  •  •;  making  •  •  •  $1,793.- 
82."  Decree  was  accordingly  entered  In 
favor  of  the  14  defendants  severally  against 
Fortln  in  sums  varying  according  to  their 
respective  payments  on  the  Richardson  Judg- 
ment.    The  stipulation  to  pay   Richardson 


was  signed  by  counsel  for  the  14  defendants, 
and  at  the  time  the  attorney  of  Richardson 
was  the  attorney  of  Fortln,  and  it  was  stipu- 
lated that  the  Richardson  "Judgment  shall 
In  no  respect  affect  the  right  of  plaintiff  V. 
L.  Fortln  to  Judgment,  and  shall  not  be  an 
adjudication  of  any  point  or  matter  either 
against  or  in  favor  of  said  V.  L.  Fortln." 
The  conrt  made  no  findings  as  to  the  30- 
odd  new  defendants,  who  were  made  par- 
ties to  the  action  by  the  cross  complaint  of 
the  14  original  defendants.  Appellant  con- 
tends that  the  decision  is  against  law  in 
the  following  particulars:  (1)  In  failing  to 
determine  the  issues  ailsing  upon  the  cross 
complaint  of  the  14  original  defendants,  and 
the  answers  thereto;  (2)  in  adjudging  Fortin 
Indebted  to  these  14  defendants  by  virtue  of 
his  stock  subscription;  (3)  in  failing  to  ad- 
Judge  Fortin  entitled  to  recover  the  sum 
found  due  him  on  his  Judgment  against  the 
corporation;  and  (4)  In  deciding  that  the 
sum  of  $50  per  share  constituted  the  entire 
subscription  liability  of  each  defendant 

1.  Assuming  the  validity  of  the  agree- 
ment under  which  tbe  stock  was  issued, 
and  that  it  was  binding  on  the  stockholders 
who  received  shares  under  it,  as  between 
themselves,  and  that  upon  payment  of  50 
per  cent,  by  a  stockholder  his  liability  to 
the  corporation  was  fully  discharged,  did 
the  payment  to  Richardson  have  the  effect 
found  by  the  court?  Richardson  and  For- 
tln were  both  creditors,  the  latter  being  also 
a  stockholder.  The  findings  show  that  the 
total  indebtedness  of  the  corporation  was 
made  up  of  the  two  Judgments  held  by  Rich- 
ardson and  Fortin,  respectively;  the  total 
debt  was  the  sum  of  these  two  Judgments; 
the  14  defendants  and  plaintiff  Fortin,  as 
stockholders,  were  respectively  liable  to  the 
corporation  to  the  extent  of  any  unpaid 
balance  of  their  stock,  and  the  creditors 
were  entitled  to  be  subrogated  to  the  rights 
of  the  corporation.  But  the  court  treated 
tbe  payment  of  Richardson's  Judgment  by 
the  14  defendants  pot  only  as  discharging 
them  from  liability  to  Fortln  as  a  creditor, 
but  as  giving  them  a  right  to  a  several 
Judgment  against  Fortin  by  way  of  con- 
tribution, entirely  ignoring  the  fact  that 
Fortln  was  a  creditor  of,  as  well  as  debtor 
to,  the  corporation.  Fortln  could  not  com- 
plain If  he  had  agreed  that  these  defendants 
might  pay  Richardson  in  full,  and  thus  dis- 
charge their  liability  to  the  corporation. 
The  stipulation,  however,  under  which  the 
14  defendants  paid  the  Richardson  Judg- 
ment expressly  reserved  to  Fortln  all  rights 
in  the  pending  action,  and  under  that  stipu- 
lation these  defendants  could  not  deprive 
Fortln  of  his  right  to  contribution  as  a 
stockholder  or  his  right  as  a  creditor  of  the 
corporation.  When  the  14  defendants  paid 
Richardson,  It  was  subject  to  an  equitable 
adjustment  of  their  and  Fortln's  rights  as 
stockholders  and  Fortln's  rights  as  a  cred- 
itor, as  shown  by  the  pleadings  and  evidence, 
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Simply  stated:  T}ie  14  defendants  and  For- 
tin  were  liable  for  the  two  Judgments  sued 
upon,  within  the  limit  of  $50  per  sliare,  to 
the  extent  of  the  unpaid  balance  of  their 
snbscribed  stock.  A  Judgment  could  not  be 
entered  against  Fortln  In  his  own  favor, 
as  he  was  plaintiif;  but  the  proportionate 
amount  due  from  him  on  both  claims  sued 
upon  should  hare  been  deducted  froih  the 
amount  due  him  on  his  Judgment,  and  be 
should  have  had  a  several  Judgment  against 
each  of  the  14  defendants  for  his  proportion- 
ate share  of  the  indebtedness  of  the  corpo- 
ration to  him.  In  other  words,  Fortln  should 
be  treated  as  both  creditor  and  debtor,  and 
In  arriving  at  what  should  be  paid  him  there 
should  b^  first  deducted  from  his  claim  the 
amount  of  his  proportionate  liability  to  the 
corporation  on  both  claims,  and  the  bal- 
ance should  be  apportioned  among  the  said 
14  defendants,  and  Judgment  entered  ac- 
cordingly. The  Eight  of  the  creditors  to  be 
subrogated  to  the  corporation  to  the  ex- 
tent of  claiming  any  unpaid  balance  due 
from  the  stockholder  to  the-  corporation  is 
too  well  settled  to  require  any  citation  of 
authorities,  and  a  creditor  does  not  lose  this 
right  by  ■  being  a  stockholder.  He  may  be 
postponed  to  other  creditors  not  stockhold- 
ers, but  the  principle  does  not  apply  here,  as 
the  only  other  creditor  was  fully  paid.  This 
principle  admitted,  it  seems  to  us  too  plain 
to  require  argument  that  the  trial  court 
«rred  In  ignoring  Fortln's  relation  as  a  cred- 
itor. If  the  14  original  defendants  chose 
voluntarily  to  pay  Richardson,  stipulating 
that  Fortin's  rights  should  be  unaffected 
thereby,  we  do  not  see  upon  what  principle 
Fortln  can.  be  made  to  sufter.  The  claim 
that  Fortln  Is  estopped  because  his  attorney 
was  Iiichardson'8  attorney  is  not  tenable. 
The  attorney  did  not  stipulate  for  Fortln, 
and,  besides.  If  he  had,  Fortln  was  fully 
protected  by  the  terms  of  the  stipulation.  It 
was  held  In  Welch  v.  Sargent,  127  Cal.  72, 
59  Pac.  319,  that  when  the  corporation  is 
insolvent  (as  Is  the  case  here)  the  creditors 
cannot  take  upon  themselves  the  authority 
«f  the  corporation,  and  pay  the  subscription 
to  one  creditor  to  the  injury  of  the  other 
creditors.  This  was,  in  effect,  what  these 
14  defendants  did.  They  undertook  to  re- 
lieve themselves  by  paying  their  entire  sub- 
scription to  one  creditor,— Richardson,— 
wholly  disregarding  the  rights  of  the  re- 
maining creditor,  Fortln. 

2.  In  the  cross  bill  filed  with  the  answers  of 
the  14  original  defendants  certain  30-odd  oth- 
er stockholders  were  brought  Into  the  action, 
and  most  of  them  were  served,  apd  appeared 
by  answer;  and  it  was  alleged  In  the  cross 
bQI  that  they  were  solvent,  and  able  to  con- 
tribute their  share  of  any  Judgment  rendered. 
This  cross  bill  was  not  served  on  Fortln,  the 
co-plaintiff,  nor  was  it  answered  by  him.  But 
he  claims  that  the  parties  were  before  the 
court,  and  the  Issut-s  presented  by  their  plead- 
ings we^re  there  also;  and  that,  as  the  avow- 


ed object  of  the  pleadings  was  to  have  an  ad- 
judication of  the  liability  of  these  new  par- 
ties, and  to  compel  them  to  bear  their  just 
proportion  of  any  relief  to  which  the  original 
complainant  should  be  found  to  be  entitled, 
the  court  should  have. found  upon  these  is- 
sues. The  14  defendants  having,  as  they  sup- 
posed, fully  discharged  their  liability  by  pay- 
ing Bichardson  (In  which  they  each  paid  sub- 
stantially 50  per  cent  of  their  corporate  lia- 
bility), and  the  court  having  so  regarded  their 
payment,  it  became  a  matter  of  indifference 
to  them,  and  apparently  so  to  the  court,  what 
was  done  with  these  new  parties;  and  the 
trial  court  therefore  cut  the  case  in  the  mid- 
dle at  this  point,  and  made  no  findings  as  to 
them,  thus  In  effect  Increasing  the  burden  of 
the  original  14  defendants  and  Fortln  also. 
These  14  defendants  do  not  appeal,  and  can- 
not complain;  but  Fortin  complains,  and  now 
insists  that  he  should  have  had  the  benefit 
of  findings,  and.  If  these  additional  parties 
were  in  fact  stockholders,  and  still  owed  the 
corporation  as  subscrlliers  to  its  stock,  they 
should  have  been  made  to  share  his  burden. 
The  question  need  not  be  decided,  since  the 
case  must  be  remanded,  and  plaintiff  Fortln 
can.  If  he  wishes,  easily  remove  ail  question 
by  an  appropriate  pleading,  or  by  obtaining 
the  proper  order  of  the  court. 

3.  Appellant  makes  the  point  that,  aa  the 
court  found  that  he  has  never  paid  anything 
to  the  corporation  for  his  shares,  the  stock 
was,  therefore,  void,  and  he  was  not  liable 
thereon.  Appellant  relies  on  section  359,  Olv. 
Code,  which  provides  that  "no  corporation 
shall  Issue  stock  or  bonds  except  for  money 
paid,  labor  done,  or  property  actually  receiv- 
ed." The  court  did  not  find  that  Fortln  was 
to  receive  these  shares  as  a  gratuity.  It 
found  that  he,  as  did  all  other  stockholders, 
subscribed  for  certain  'shares,  and  agreed  to 
pay  therefor  |50  per  share,  but  had  not  paid. 
He  became  creditor  of  the  corporation  beyond 
the  amount  he  owed  it  as  a  subscriber,  about 
the  time  he  subscribed,  and  it  may  have  been 
for  this  reason  that  he  was  not  called  upon 
to  pay  at  the  time  he  subscribed,  or  at  all. 
Whatever  the  reason  was,  he  entered  Into  the 
agreement  with  his  fellow  stockholders,  and 
be  furnished  merchandise  and  labor  to  the 
corporation  with  knowledge  of  the  agreement, 
and  became  indebted  to  the  corporation  for 
his  shares  as  the  others  did.  Under  the  cir- 
cumstances he  cannot  be  heard  to  question 
his  liability  as  one  of  the  original  promoters 
of  the  enterprise  which  the  corporation  was 
formed  to  carry  out.  Fortln  Is  in  the  same 
position  as  the  stockholders  whom  he  sues. 
They  had  not  paid,  nor  bad  he.  To  obtain  a 
Judgment  against  them,  he  assumes  that  they 
are  liable  on  their  subscriptions,  but  for  his 
subscription,  made  under  the  same  circum- 
stances as  theirs,  he  Is  not  liable.  If  the  po- 
sition be  sound,  he  is  "hoist  with  his  own 
petard,"  and  they,  too,  must  escape  liability. 
But  we  do  not  decide  how  far  a  promise  to 
pay  In  the  future  for  shares  delivered  will 
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be  regarded  u  "moaej  paid,  labor  done,  or 
property  actually  received."  Respondents  con- 
tend, and  vrlth  reason,  that  a  promise  to  pay 
may  be  enforced,  and  la  property;  that,  for 
example,  a  promissory  note  glren  in  good 
faith  by  a  solvent  anbscrlber  in  payment  of 
Us  sabscrlption  Is  "property  actually  recelr- 
ed."  The  question  does  not  necessarily  arise. 
Appellant  la  in  no  iMsltlon  to  repudiate  his 
obligation  to  the  corporation.  The  law  on  the 
point,  as  npon  other  questions  in  this  case, 
will  be  fonnd  in  a  learned  note  to  Thompson 
T.  Bank  (Nev.)  8  Am.  8t  Bep.  797  (s.  c.  7 
Pac.  68). 

4.  It  Is  not  necessary  to  pass  upon  the  mo- 
tion to  dismiss  the  appeal  from  the  Judgment 
The  errors  complained  of  are  reviewable  on 
the  appeal  from  the  order,  and  hence  the  al- 
leged defective  appeal  from  the  judgment  la 
Immaterial.  Nor  is  it  necessary  to  decide 
whether  an  agreement  may  be  made  among 
all  the  atoclcholders  that  the  shares  shall  be 
deemed  fully  paid  by  payment  of  an  agreed 
amount  less  than  the  par  value.  Such  an 
agreement  has  been  held  to  be  good  among 
the  stoclcholders  under  circumstances  when 
not  conclusive  as  to  creditors.  See  Thompson 
T.  Banic,  supra,  note.  Appellant,  as  a  stock- 
holder, was  party  to  the  agreement  in  the 
present  case,  and  cannot  avoid  its  conse- 
quences as  a  creditor.  The  Judgment  and  or- 
der are  reversed,  and  the  cause  remanded  for 
a  new  trial. 


(130  Cal.  631) 

SAN  MATEO  OOUNTT  v.  COBURN.    (&  F. 
1,450.) » 

(Supreme  Oourt  of  Oalifomia.    Dec.  12,  1900.) 

COUNTY  mOHWAY  —  CONDEMNATION  PRO- 
CEEDINGS —  DECISION  OF  COUNTY  BOARD  — 
COLLATERAL  ATTACK— COMPENSATION-CON- 
STITUTIONAL LAW— APPEAL— RBVHRSAL  OP 
DECRBB>— EFFECT  ON  ORDER  FOR  POSSES- 
SION. 

1.  The  necessity,  location,  and  extent  of  a 

Irablic  highway  are  matters  of  a  political  or 
egislative  character,  and  the  legislature,  by 
Pol.  Code,  i  2G81  et  seq.,  having  vested  in  coun- 
ty boards  of  supervisors  power  to  determine 
such  questions,  .the  decision  of  a  county  board 
proceeding  in  accordance  therewith  la  not  sub- 
ject to  collateral  attacic;  and  in  a  subsequent 
proceeding  by  the  public  to  condemn  a  rignt  of 
way  for  a  public  road  the  court  cannot  review 
the  action  of  the  board  in  determining  these 
questions,  notwithstanding  section  2G90  pro- 
vides that  the  suit  for  condemnation  "shall  b« 
determined  by  the  court  or  jury  in  accordance 
with  the  rights  of  the  respective  parties,  as 
jbown  in  court  independent  of  such  procieed- 
ings  before  said  board." 

2.  A  county  being  a  political  and  not  a  mu- 
nicipal corporation,  it  cannot  appropriate  a 
right  of  way  to  its  use  until  full  compensation 
has  been  first  made  in  money,  or  ascertained 
and  paid  Into  coart  for  the  owner.  Irrespective 
of  any  benefit,  as  required  by  Const,  art.  1,  { 
14,  in  relation  to  such  appropriations  by  corpo- 
rations other  than  municipal. 

3.  As  a  final  decree  of  condemnation  can  be 
made  only  after  full  compensation  has  been 
made  to  the  owner,  or  ascertained  and  paid  in- 
to court  for  him,  an  order  for  possession,  being 
founded  on  the  decree,  must  fall  with  the  re- 
versal thereof  for  inadequacy  of  the  compunsa- 
idon  made. 

*  Far  opinion  on  rohearlnx,  M*  tt  Pae.  W. 


Departmoit  1.  Appeal  from  snperior  court, 
San  Mateo  connty;  George  H.  Buck,  Judge. 

Proceedings  by  the  county  of  San  Mateo 
against  Lores  Coburn  to  condemn  land  for  a 
public  road.  From  a  decree  conflrming  the 
amount  of  damage  awarded  him  by  the  coun- 
ty board,  from  an  order  denying  a  new  trial, 
and  from  an  order  permitting  plaintiff  to  en- 
ter into  possession  of  the  land,  defendant 
appeals.    Reversed. 

Joseph  H.  Skirm,  for  appellant  Henry  W. 
Walker  and  Geo.  C.  Ross,  for  resiiondent 

•  HARRISON,  J.  The  plaintiff  seeks  to  ac- 
quire by  condemnation  a  right  of  way  over 
certain  lands  of  the  defendant  for  a  public 
road.  It  is  shown  by  the  complaint  that  a 
sufficient  petition  for  laying  out  a  public  road 
was  presented  to  the  board  of  supervisors  of 
the  plaintiff,  and  that  viewers  were  thereup- 
on appointed,  and  that  their  report  was  aft- 
erwards approved  by  the  board,  and  the 
amount  of  damage  that  would  be  sustained 
by  the  defendant  was  ascertained  and  declar- 
ed, and  by  order  awarded  to  him;  that  the 
amount  so  awarded  was  set  apart  for  him  In 
the  connty  treasury,  and  notice  thereof  giv- 
en to  him,  and  that  he  did  not  accept  the 
same  within  10  days  thereafter;  that  there- 
upon the  board  of  supervisors  by  an  order  di- 
rected that  proceedings  be  instituted  by  the 
district  attorney  to  procure  the  right  of  way 
under  the  provisions  of  the  Code  of  Civil  Pro- 
cedure. The  defendant  in  his  answer,  de- 
nied the  necessity  of  a  right  of  way  over 
his  lands  for  any  public  use,  or  that  the  lay- 
ing out  or  opening  of  a  public  road  on  said 
lands  is  a  public  necessity,  and,  in  addition 
thereto,  claimed  that  he  would  sustain  dam- 
age much  greater  in  amount  than  had  been 
awarded  by  the  supervisors.  The  cause  was 
tried  by  the  court  and  findings  made  in  ac- 
cordance with  the  allegations  of  the  com- 
plaint and  that  the  value  of  the  land  taken 
for  the  road  and  the  improvements  thereon 
was  $800.  The  court  also  found  that  the 
benefits  which  the  defendant  would  receive 
from  the  opening  of  the  road  would  be  equal 
to  the  damage  occasioned  thereby  to  his  re- 
maining land.  Judgment  was  thereupon  en- 
tered lu  favor  of  the  defendant  for  $800,  and 
for  the  condemnation  of  a  right  of  way  over 
his  lands  as  set  forth  in  the  complaint  The 
plaintiff  paid  into  court  for  the  use  of  the  de- 
fendant the  amount  of  the  judgment  and 
the  court  thereupon  entered  its  judgment  of 
final  condemnation  of  said  land  for  the  pur> 
poses  of  a  public  highway.  Defendant  gave 
notice  of  a  motion  for  a  new  trial,  and  while 
said  motion  was  pending  the  court  npon  mo- 
tion of  the  plaintiff,  made  an  order  that  np- 
on the  payment  Into  court  of  a  further  sum 
of  money  as  a  fund  to  compensate  the  defend- 
ant the  plaintiff  might  take  possession  and 
use  the  land  so  condemned  until  the  final  ad- 
judication of  the  controversy.  The  defend- 
ant's motion  for  a  new  trial  was  denied,  and 
he  has  appealed  from  this  order,  and  alao 
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from  tlie  decree  of  confirmation,  and  from 
the  order  permitting  the  plaintiff  to  enter  In- 
to possession  of  the  land.  At  the  trial,  when 
the  plaintiff  rested  Its  case,  the  defendant 
moved  to  dismiss  the  proceeding  upon  the 
gromid  that  no  evidence  had  been  offered 
tending  to  show  that  the  use  for  which  the 
condemnation  of  bis  land  was  sought  was  a 
public  use.  The  court  denied  this  motion, 
and  afterwards  excluded  evidence  of  that 
character  offered  by  the  defendant,  and  ruled 
that  the  only  issue  to  be  tried  was  the  value 
•of  the  lands  to  be  condemned.  These  rulings 
are  now  assigned  as  error. 

1.  Tbe  right  of  the  state  to  appropriate  pri- 
vate property  for  public  use  Is  an  element  of 
sovereignty,  and  in  section  14  of  article  1  of 
the  constitution  the  people  of  this  state  have 
limited  this  right  by  declaring  the  conditions 
upon  wlilch  alone  it  may  be  exercised.  It  is 
tbe  function  of  the  legislative  department  to 
determine  in  the  first  instance  what  shall 
constitute  a  public  use,  and  whether  any  pri- 
vate iM'operty  shall  be  taken  for  such  use,  as 
well  as  the  extent  to  which  such  property 
may  be  taken;  and  In  section  1237  et  seq.. 
Code  Civ.  Proc.,  the  legislature  has  enumer- 
ated certain  public  uses  for  which  the  state 
may  exercise  Its  eminent  domain,  as  well  as 
tbe  manner  and  extent  of  Its  exercise  for 
those  uses.  It  is  not  to  be  held,  however, 
that  the  mere  declaration  by  the  legislature 
that  the  object  for  which  private  property 
may  be  taken  is  a  public  use  will  preclude 
the  owner  from  contesting  the  right  to  de- 
prive him  of  his  property.  If  it  is  sought  to 
condemn  the  prop«srty  for  a  use  which  is  evi- 
dently private,  or  to  accomplish  some  pur- 
pose which  Is  not  of  a  public  character,  courts 
will  disregard  the  legislative  declaration  that 
such  use  is  public.  The  declaration  by  the 
legislature  Is  entitled  to  great  consideration, 
and  if  the  purpose  for  which  the  condemna- 
tion is  sought  is  clearly  for  a  public  use,  or 
one  which  In  ordinary  acceptation  or  experi- 
ence expresses  a  public  use,  It  will  be  conclu- 
sive upon  the  Judiciary.  Stockton  &  V.  R. 
CJo.  V.  Common  Council  of  City  of  Stockton, 
41  Cal.  175.  But,  if  It  Is  dear  that  It  is  for  a 
■private  inrrpose,  the  legislative  declaration 
•will  be  of  no  avail.  Consolidated  Channel  Co. 
V.  Central  Pac.  R.  Co.,  51  Cal.  269.  So,  too. 
If  it  can  be  shown  by  extrinsic  evidence  that 
the  end  sought  to  be  accomplished  Is  not  of  a 
public  character,  but  is  solely  for  private  pur- 
poses, the  condemnation  will  be  denied,  as 
being  In  excess  of  the  legislative  power.  In 
re  Niagara  Palls  &  W.  Ry.  Co.,  108  N.  Y.  375, 
15  N.  E.  429.  As  was  said  by  the  court  In 
this  case:  "It  is  difficult  to  make  an  exact 
definition  of  a  public  use.  It  Is  easier  to  de- 
flne  it  by  negation  than  by  affirmation."  And 
In  another  portion  of  tbe  same  opinion:  "The 
general  principle  is  now  well  settled  that, 
when  the  uses  are  in  fact  public,  the  neces- 
sity or  expediency  of  taking  private  property 
for  such  uses  by  the  exercise  of  the  power 
of  eminent  domain,  the  instrumentalities  to 


be  used,  and  the  extent  to  which  such  right 
shall  be  delegated,  are  questions  appertaining 
to  tbe  political  and  legislative  branches  of 
tbe  government,  while,  on  the  other  hand,  the 
question  whether  the  uses  are  in  fact  public, 
so  as  to  Justify  tbe  taking  In  Invltum  of  pri- 
vate property  therefor,  is  a  judicial  question, 
to  be  determined  bjr  the  courts."  See,  also, 
Lewis,  Em.  Dom.  §  158.  There  is  no  room  In 
the  present  case  for  any  question  as  to  the 
character  of  the  use  for  which  the  condemna- 
tion of  the  land  Is  sought  It  needs  no  argu- 
ment to  show  that  a  highway  or  public  road 
Is  a  public  use.  See  Lewis,  Em.  Dom.  i  166. 
If  it  would  be  claimed  otherwise  in  any  par- 
ticular case,  or  that  the  road  is  in  fact  for  a 
I^ivatc  use,  the  burden  of  showing  such  fact 
rests  upon  the  contestant  Whether  a  public 
highway  is  demanded  in  any  particular  re- 
gion, as  well  as  Its  location  and  extent  are 
also  matters  of  a  political  or  legislative  char- 
acter. Wulzen  V.  Board,  101  Cal.  15,  35  Pac. 
353;  Siskiyou  Co.  v.  GamUch,  110  Cal..  94,  42 
Pac.  468;  Lewis.  Em.  Dom.  §S  238,  239.  In 
the  Political  Code  of  this  state  (section  2681 
et  seq.)  the  legislature  has  established  a  tri- 
bunal for  determining  these  questions,  and 
has  provided  for  notice  to  all  persons  Inter- 
ested therein,  and  given  them  an  opportunity 
to  be  heard.  If  this  tribunal  proceeded  In 
accordance  with  the  provisions  of  these  sec- 
tions, it  acquired  jurisdiction  to  determine 
these  questions,  and  its  determination  is  not 
subject  to  collateral  attack.  In  a  proceed- 
ing thereafter  by  the  public  to  condemn  a 
right  of  way  for  this  public  road,  the  court 
is  not  authorized  to  review  the  action  of  the 
board  of  supervisors  in  determining  these 
questions.  The  provision  in  section  2690,  Pol. 
Code,  that  the  suit  for  condemnation  "shall 
be  determined  by  the  court  or  jury  in  accord- 
ance with  the  rights  of  the  respective  par- 
ties, as  shown  in  court  independent  of  said 
proceedings  before  said  board,"  Is  not  to  be 
construed  as  authorizing  the  court  to  review 
the  determination  of  the  board  of  supervisors 
as  to  the  proper  location  of  the  highway,  or 
the  propriety  or  necessity  of  establishing  It. 
The  clause  Is  not  without  ambiguity,  but  full 
effect  is  given  to  its  provisions  by  holding 
that  after  the  suit  for  condemnation  has 
been  brought,  the  court  In  determining  the 
rights  of  the  parties  thereto,  shall  disregard 
any  "informalities"  which  may  have  occur- 
red In  the  proceedings  before  the  board.  If 
it  had  been  the  Intention  of  the  legislature 
to  establish  a  different  rule  upon  this  subject 
from  that  which  had  previously  existed,  it 
Is  reasonable  to  suppose  that  it  would  liave 
expressed  such  intention '  distinctly  and  in 
unambiguous  terms. 

2.  The  court,  however,  erred  In  falling  to 
determine  the  amount  of  damages  that  the 
opening  of  the  road  would  cause  to  the  lands 
of  the  defendant  not  taken  for  the  road.  The 
defendant  testified  that  damage  would  be 
caused  to  the  remainder  of  his  lands  by  such 
opening,  and  the  finding  of  the  court  that 
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tbe' benefits  which  the  other  portion  of  bis 
lands  -would  receive  from  the  opening  of  the 
road  are  eqvial  to  the  damages  occasioned  by 
Us  severance  Implies  that  some  damage  would 
be  caused  thereby.  Const,  art.  1,  §  14,  de- 
clares that  "no  right  of  way  shall  be  ap- 
propriated to  the  use  of  any  corporation 
other  than  municipal  until  full  compensation 
therefor  be  first  made  in  money,  or  ascer- 
tained and  paid  into  court  for  the  owner 
Irrespective  of  any  benefit  from  any  Im- 
provement proposed  by  such  corporation." 
It  is  unnecessary  to  determine  whether  a 
county  Is  a  "corporation,"  within  the  meaning 
of  this  clause,  since.  If  this  be  conceded,  It 
Is  a  corporation  "other  than  municipal."  A 
county  is  a  governmental  agency  or  political 
subdivision  of  the  state,  organized  for  pur- 
poses of  exercising  some  functions  of  the 
state  government,  whereas  a  municipal  cor- 
poration is  an  incorporation  of  the  Inhabitants 
of  a  specified  region  for  purposes  of  local 
government.  It  was  held  in  People  v.  Mc- 
Fadden,  81  Cal.  489,  22  Pac.  851,  that  under 
the  constitution  of  this  state  a  county  is  not 
a  municipal  corporation,  but,  if  it  may  be  re- 
garded as  a  corporation  at  all,  it  Is  but  a 
"political  corporation."  See,  also.  People  v. 
Sacramento  Co.,  43  Cal.  605;  State  v.  Lefflng- 
well,  54  Mo.  458;  Sharp  v.  Contra  Costa  Co., 
34  Cal.  284;  Askew  v.  Hale  Co.,  54  Ala.  KVt; 
Commissioners  y.  Migheis,  7  Ohio  St  109; 
Woods  v.  Colfax  Co.,  10  Neb.  554,  7  N.  W. 
269;  Stermer  v.  Board,  5  Colo.  App.  379,  38 
Pac.  839;  Dill.  Mun.  Corp.  §  22. 

3.  As  the  error  of  the  court  in  determining 
the  amount  of  damages  necessitates  a  rever- 
sal of  the  Judgment,  the  order  permitting  the 
plaintiff  to  talie  possession  of  the  land  sought 
to  be  condemned  must  also  be  reversed.  A 
final  decree  of  condemnation  can  be  made 
only  after  full  compensation  has  been  made 
to  the  owner,  or  ascertained  and  paid  into 
court  for  him;  and,  as  the  order  for  posses- 
sion pending  the  appeal  must  have  this  final 
decree  for  Its  foundation.  It  must  fall  with 
the  reversal  of  the  decree.  The  judgments 
and  the  orders  appealed  from  are  reversed. 

We  concur:  GAROUTTE,  J.;  VAN 
DYKE,  J. 

(130  Oal.  674) 

MURPHY  V.  MADDEN,  Treasurer.  (Sac. 
673.) 
(Supreme  CSourt  of  California.  Dec.  17,  190O.) 
CRIMINAL  LAW— WITNESSES— FEES. 
Pen.  Code,  §  1329,  declares  that  when  a 
person  attends  the  trial  of  a  crlminRl  rase  ns  a 
witness,  on  a  subpcena,  and  he  has  come  from 
without  the  county,  or  is  unable  to  pay  the  ex- 
penses of  such  attendance,  the  court  may  di- 
rect, by  an  order  on  its  minutes,  that  an  order 
be  drawn  on  the  county  treasurer  in  favor  of 
the  witness  for  a  reasonable  sum.  St.  1S95,  p. 
2()7.  determines  the  fees  of  witnesses,  but 
makes  no  provision  as  to  the  enforcement  of 
payment.  Held,  that  where  petitioner  attend- 
ed as  a  witness  in  a  criminal  case,  on  a  snb- 
poeuu,  and  the  judge  made  an  order  in  writing, 


I  but  not  entered  on  the  minutes,  that  a  warrant 
I  be  drawn  on  the  treasurer  for  a  certain  sum 

in  favor  of  the  "above-named  witness"  (no 
.  name  being  given),  and  subsequently  a  succeed- 
I  lug  justice  made  an  order  on  the' minutes,  term- 
j  ed  a  "nunc  pro  tunc  order,"  that  a  warrant  be 
I  drawn  for  the  witness,  and  that  such  order 
I  operate  as  if  made  on  the  date  ot  the  former,  it 
I  was  proper  for  the  county  treasurer  to  refuse 

payment,  sinbe  the  first  order  was  ineffectual, 
{  and  the  nunc  pro  tunc  order  had  no  valid  prior 
I  order  to  rest  on,  and  was  void. 

Department  2.  Appeal  from  superior 
court,  Modoc  county;  X.  D,  Amot,  Judge. 
I  Petition  by  John  Murphy  for  mandamus 
I  against  John  Madden,  treasurer  of  Modoc 
,  county,  to  compel  the  payment  of  a  waiTant 
,  drawn  on  him  by  the  county  auditor.  From 
I  a  judgment  denying  the  writ,  plaintiff  ap- 
,  peals.    Affirmed. 

6.  F,  Harris,  for  appellant  John  E.  Raker 
and  E.  C.  Bonner,  Dlst  Atty.,  for  respond- 
ent. 

TEMPLE,  J.  This  appeal  is  from  a  judg- 
ment in  the  superior  court  denying  ar  writ 
of  mandate  to  the  county  treasurer.  The 
judgment  was  upon  demurrer,  the  plaintiff 
declining  to  amend.  The  petition  shows 
that  petitioner  attended  as  a  witness  in  the 
trial  of  a  criminal  case,  in  obedience  to  a 
subpoena,  for  seven  days,  and,  to  attend, 
traveled  one  mile.  Judge  Claflin,  who  pre- 
sided at  the  trial,  made  an  order  In  writing, 
but  which  was  not  entered  in  the  minutes  of 
the  court,  as  follows,  after  the  title  of  the 
cause:  "The  auditor  of  Modoc  county,  Cali- 
fornia, is  directed  to  draw  his  warrant  up- 
i  on  tiie  treasurer  of  said  county  in  favor 
of  the  above-named  witness,  payable  out  of 
the  general  fund  of  the  county,  for  ten  dol- 
lars and  sixty  cents.  Witness  my  baud  this 
19th  day  of  December,  1896.  C.  L.  Claflin, 
Judge  of  Superior  Court"  Thereafter, 
March  8,  1897,  upon  a  showing,  the  superior 
court  made  what  Is  called  an  "order  nunc 
pro  tunc."  That  was  after  the  term  of 
Judge  Claflin  had  expired,  and  Hon.  J.  W. 
Harrington  was  superior  judge.  In  this  or- 
der, inter  alia,  it  Is  recited  that  It  appeared 
that  tbe  plaintiff,  in  obedience  to  a  subpoena, 
actually  attended  as  a  witness  In  the  trial 
of  a  criminal  case,  and  that  the  amount  al- 
lowed was  necessary  for  the  expenses  of  the 
witness,  and  Is  not  In  excess  of  f  1.50  i>er 
day,  and  10  cents  per  mile  for  travel,  and 
the  auditor  was  ordered  to  draw  his  wtirrant 
for  the  amount  The  former  order  made  by 
Judge  Claflin  is  then  described  as  being  for 
the  same  amount,  and  the  order  then  pro- 
ceeds as  follows:  "It  Is  ordered  that  this  or- 
der be  entered  as  of  the  same  date,  to  wit, 
19th  day  of  December,  A.  D.  1896,  and  be 
and  operate  as  fully  in  particular  as  If  said 
order  had  been  made  and  entered  by  tbe 
Honorable  Claflin  on  said  date  in  the  min- 
utes of  the  court."  Prior  to  this  so-called 
nunc  pro  tunc  order,  to  wit  December  19, 
ISUO,  the  auditor  had  issued  a  warrant  to 
petitioner  for  tbe  amount    On  the  8th  day 
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of  March,  1897,  after  the  nunc  pro  tnnc  or- 
der had  been  made,  this  warrant  was  pre- 
sented to  the  treasurer,  who  refused  to  pay 
the  same,  and  thereupon  this  proceeding 
'was  Inaugurated. 

The  order  made  by  Judge  Claflln  Is  inef- 
fectual from  any  point  of  view.  It  Is  In 
fayor  of  no  one,  and  does  not  authorize  the 
auditor  to  draw  bis  warrant  for  any  person. 
The  recital  Is,  "In  favor  of  the  above-named 
witness,"  but  no  person  Is  named.  It  could 
have  no  'validity  under  section  1329  of  the 
Penal  Code,  for  the  further  reason  that  it 
was  not  Aade  by  the  court  and  entered  la 
the  minutes  of  the  court  Counsel  contends 
that  it  Is,  or  may  be,  an  ex  parte  order,  and 
as  such  might  have  been  made  in  chambers. 
But,  conceding  It  to  be  an  ex  parte  order, 
still  this  would  not  follow;  for  It  Is  ex- 
pressly provided  in  section  1329,  Id.,  as  to 
this  order,  that  it  must  be,  "if  the  attend- 
ance of  the  witness  be  upon  a  trial,"  by  the 
court,  and  by  order  entered  upon  its  min- 
utes; in  other  cases,  by  the  Judge,  by  writ- 
ten order.  The  statnte  itself  discriminates 
between  tlie  "court"  and  the  "judge,"  and 
provides  that  in  one  case  the  court  must  act, 
and  in  the  other  the  Judge  may.  Whatever 
Is  done  by  the  court  is  also  done  by  the 
Jndge,  as  an  essential  constituent  of  the 
court,  but  the  converse  is  not  true.  The  or- 
der made  by  Judge  Harrington  was  evident- 
ly intended  to  be  a  compliance  with  the 
act  to  establish  fees,  passed  in  1886  (St 
1896,  p.  267),  and  counsel  on  both  sides 
seem  to  so  consider  it  Supposing  that  act 
to  apply,— a  proposition  which  is  seriously 
contested,— it  simply  determines  fees  which 
certain  persons,  officers,  witnesses,  and  oth- 
ers, are  entitled  to  charge,  but  declares  noth- 
ing as  to  who  shall  pay,  or  In  what  mode 
payment  can  be  enforced.  Counsel  for  ap- 
pellant .contends  that  section  1329  of  the 
Penal  Code  provides  the  mode  in  which  wit- 
nesses in  criminal  cases  are  to  be  paid.  I 
am  unable  to  agree  with  counsel  in  tbl^^con- 
tentlon.  Section  1329  provides  only  for  the 
special  cases  of  witnesses  from  without  the 
county,  and  those  too  poor  to  pay  the  ex- 
pense of  attendance.  As  to  neither  class 
does  it  provide  compensation  or  anything 
In  the  nature  of  fees,  and,  as  to  the  poor, 
It  simply  furnishes  the  court  with  the  means 
of  procuring  the  attendance  of  the  witness- 
es. There  being  no  mode  provided  for  the 
payment  of  these  fees,  supposing  they  con- 
stitute a  valid  charge  against  the  county,— 
which  we  do  not  determine,— they  are  to  be 
submitted  to  the  board  of  supervisors  as  oth- 
er claims  against  the  county  are  submitted. 

We  have  not  found  it  necessary  to  de- 
termine whether  the  successor  of  Judge 
Claflln  could  pass  upon  the  claim  of  the 
witness  under  the  fee  bill  of  189S.  If  the 
court  had  made  a  valid  order,  which  for 
some  reason  was  not  entered  In  the  min- 
ntes,  no  doubt  this  order  so  made,  or  an- 
otlier  to  the  same  precise  effect,  could  have 
6SP.-« 


been  subsequently  entered  as  of  the  date 
the  first  order  was  made;  but  as  the  court 
in  December,  1896,  failed  to  make  an  order 
In  the  matter,  the  so-called  nunc  pro  tunc 
order  made  by  Jddge  Harrington  -  must  be 
sustained,  if  at  all,  as  an  order  made  in.  the 
first  Instance.  Nor  do  we  find  it  necessary 
to  decide  whether  Modoc  county  has  a  spe- 
cial fee  bill.    The  judgment  is  affirmed. 

I  concXir:    McFARLAND,  J. 

BEIATTT,  a  J.  I  concur.  I  wish  to  add  to 
what  is  said  by  Justice  TEMPLE  that,  al- 
though there  is  no  law  which  authorizes  a 
court  or  judge  to  make  ap  order  for  the  pay- 
ment of  any  claim  of  a  witness,  except  in 
the  cases  specified  in  section  1329  of  the 
Penal  Code,  I  still  think  that  all  fees  claimed 
under  the  act  of  1895  (St  1895,  p.  273)  must 
he  audited  by  the  court  before  any  claim 
therefor  can  be  allowed  and  ordered  paid  by 
the  board  of  8ui>ervlsor8. 


(Ul  Cal.  1) 

THOMPSON  et  al.  v.  STAACKB  et  al.    (S.  F. 
2,301.) » 

BANK  OF  CALIFORNIA  v.  SAME. 

(Supreme  Court  of  California.    Dec.  18,  1900.) 

BXECUTOR'S      ACCOUNTS  —  ALLOWANCH      TO 
WIDOW— OBJECTION  TO  ACCOUNT- 
COLLATERAL,  ATTACK. 

Where  an  executor  is  ordered  by  the  court 
to  pay  a  certain  moathly  allowance  to  the 
widow  of  testator,  and  creditors  of  the  estate 
do  not  appeal  from  the  order,  which  is  not  void 
on  its  face,  or  ask  that  It  be  set  aside,  they 
cannot  object  to  the  allowance  of  the  executor's 
account,  showing  such  payments,  on  the  ground 
that  the  estate  was  insolvent  when  the  order 
was  made. 

Department  1.  Appeal  from  superioi 
court  city  and  county  of  San  Francisco;  J 
V.  Coffey,  Judge. 

Objection  by  Louisa  J.  Thompson  and  oth' 
ers  to  the  final  account  of  George  Staacke 
as  executor  of  the  estate  of  Thomas  Bell, 
and  objection  of  the  Bank  of  California  to 
the  same.  From  an  order  allowing  the  ac> 
count  the  objectors  appeal.    Affirmed. 

A.  N.  Drown,  Naphtaly,  Freldenrlch  ft 
Ackerman,  Garret  W.  McEnemey,  Wm.  B. 
Bosley,  John  S.  Drum,  Maurice  V.  Sam- 
uels, and  James  M.  Allen  (J.  F.  Leicester,  of 
counsel),  for  appellants.  Sidney  V.  Smith, 
T.  Z.  Blakeman,  and  Brewton  A.  Hayne.  for 
respondents. 

GAROUTTB,  J.  Thomas  Bell  died  testate 
in  the  city  and  county  of  San  Francisco. 
Subsequent  to  the  Issuance  of  letters  testa- 
mentary, and  prior  to  the  return  of  the  in- 
ventory and  appraisement,  the  court  made 
an  order  for  a  family  allowance  of  $2,000 
per  month;  this  allowance  to  continue  until 
the  further  order  of  the  court  The  admin- 
istration of  the  estate  proceeded  on  its 
course,    and    nearly   three   years   later  two 
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creditors  of  the  estate  filed  a  petition  asking 
that  the  order  for  a  family  allowance  previ- 
ously made  be  modified.  Theresa  Bell,  the 
widow  of  Thomas  Bell,  deceased,  contested 
the  application,  and  upon  the  hearing  the 
original  order  was  modified  to  the  extent 
that  the  allowance  was  fixed  at  $1,500  per 
■month,  commencing  at  that  date.  The  ad- 
ministration still  continuing,  about  three 
years  later  the  order  of  family  allowance,  at 
the  instance  of  the  same  creditors,  'after  a 
hearing  and  contest  upon  the  part  of  the 
widow,  was  again  modified,  being  fixed  up- 
on that  hearing  at  the  amount  of  |100  per 
month.  Under  these  various  orders  of  fam- 
ily allowance  more  than  $80;000  has  been  paid 
by  the  executors  to  the  widow,  and  much 
the  greater  portion  of  this  amount  has  been 
allowed  and  settled  in  the  accounts  render- 
ed by  the  executors  to  the  court.  But  upon 
the  hearing  of  the  last  account  rendered  by 
the  sole  executor,  Staacl:e,  creditors  appear- 
ed and  objected  to  those  items  of  the  account 
consisting  of  various  sums  of  money  paid  by 
the  executor  to  the  widow  under  the  two 
later  orders  of  family  allowance,  and  thes» 
creditors  based  their  objections  upon  the 
ground  that  the  two  aforesaid  orders  were 
void  by  reason  of  the  fact  that  the  estate 
was  insolvent  when  they  were  made.  At 
the  hearing  of  the  account  they  offered  evi- 
dence tending  to  show  the  Insolvency  of  the 
estate  at  that  time,  and  this  evidence  was 
rejected.  The  sums  paid  to  the  widow  to 
which  objections  were  made  were  allowed 
by  the  court,  and  this  appeal  Is  taken  by  the 
creditors  from  the  order  settling  the  account. 
This  court  will  not  concern  itself  as  to 
whether  or  not  the  original  order  for  a  fam- 
ily allowance  became  void  ipso  facto  either 
upon  the  return  of  the  Inventory,  or  expired 
by  mere  lapse  of  time  upon  the  expiration  of 
one  year  from  Its  date,  by  reason  of  insol- 
vency coming  upon  the  estate.  The  moneys 
here  Involved  are  moneys  expended  under 
the  subsequent  orders,  and  our  attention  will 
be  directed  to  these  orders  alone;  for,  if 
the  original  order  was  void  at  the  time  the 
later  orders  were  made,  and  therefore  not 
susceptible  of  modification,  then  the  second 
order  made  was  a  new  and  independent  or- 
der, and  must  look  to  itself  for  sufficient 
strength  to  stand  alone.  Had  the  court  pow- 
«r  to  make  the  second  order?  Or,  bringing 
the  question  directly  home,  upon  the  hear- 
ing of  an  account  of  the  executor  may  the 
creditors  object  to  the  allowance  of  moneys 
paid  out  under  this  order?  We  are  entirely 
satisfied  the  creditors  cannot  successfully 
support  the  contention  made.  The  order  Is 
not  void  upon  Its  face,  and  It  Is  too  late  up- 
on the  hearing  of  the  account  to  show  that 
the  estate  was  insolvent  when  the  order  was 
made,  and  that  therefore  the  court  lacked 
Jurisdiction  to  make  it.  Such  a  holding 
would  place  excciutors  and  administrators  In 
a  sorry  plight,  as  would  be  fully  exemplified 
In  this  case  if  these  Items  for  money  paid 


were  rejected  from  the  account.  Conceding 
the  court  had  no  power  to  make  the  order  if 
the  estate  was  Insolvent,  still  the  making  of 
the  order  in  Itself  is  an  adjudication  that  the 
estate  was  not  insolvent.  In  principle,  this 
Identical  question  is  decided  by  the  case  of 
In  re  Welch,  106  Cal.  430,  39  Pac.  805,  where 
the  court,  in  speaking  of  an  order  of  family 
allowance,  said:  "It  is  asserted  that  this 
order  is  Invalid  for  lack  of  a  finding  that  the 
property  exempt  from  execution,  and  al- 
ready set  apart  to  the  support  of  the  widow, 
was  insufficient  for  the  purpose.  *  *  * 
The  fact  that  the  court,  after  setting  aside 
exempt  property,  made  its  order  for  family 
allowance.  Involved  of  necessity  the  decision 
that  the  amount  originally  set  apart  was  In- 
sufficient. The  order  for  additional  allow- 
ance In  Itself  was  a  declaration  of  that  In- 
sufficiency." The  time  for  appeal  from  the 
order  has  long  gone  by,  and  the  attack  here 
made  is  essentially  a  collateral  attack.  The 
making  of  the  order  necessarily  Involved  a 
determination  that  the  estate  was  solvent, 
and  it  is  now  proposed  to  show  upon  this 
collateral  attack  that  the  finding  of  the  court 
as  to  the  solvency  of  the  estate  is  untrue. 
This  cannot  be  done.  These  appellants  had 
ample  opportunity  to  protect  themselves,  If 
the  estate  was  Insolvent,  by  directly  attack- 
ing the  order.  If  they  had  no  notice  of  the 
hearing  upon  which  the  order  was  made, 
then,  clearly,  they  had  the  right  subsequent- 
ly to  ask  the  court  to  set  It  aside.  Indeed, 
section  1466  of  the  Code  of  Civil  Procedure 
contains  no  provision  for  notice  to  creditors 
before  making  an  order  for  the  family  al- 
lowance. Leach  v.  Pierce,  03  Cal.  619,  29 
Pac.  235.  By  the  aforesaid  section  the  court 
only  has  power  to  make  an  order  of  allow- 
ance when  the  amount  already  set  apart  un 
der  sections  1464  and  1465  Is  Insufficient  for 
the  support  of  the  widow;  and  appellants 
here,  with  equal  legal  propriety,  could  con- 
test this  account  upon  the  ground  that  when 
the  qpder  was  made  the  court  had  previous- 
ly set  apart  an  amount  sufficient  for  the  sup- 
port of  the  widow,  and  that  therefore  the 
order  made  was  void.  Yet  the  case  of  In  re 
Welch,  supra,  holds  directly  to  the  contrary 
of  that  contention.  Again,  by  section  146B 
the  court  "may  make  such  reasonable  al- 
lowance out  of  the  estate  as  shall  be  neces- 
sary for  the  maintenance  of  the  family." 
It  might  with  equal  legal  propriety  be  con- 
tended that  the  order  of  allowance  was  void, 
or  at  least  void  pro  tanto,  upon  the  ground 
that  It  was  too  large,  and  that  the  amount 
was  not  necessary  for  the  maintenance'  of 
the  family.  Of  course,  the  validity  of  an  or- 
der of  allowance  cannot  be  attacked  collat- 
erally upon  these  grounds.'  As  far  as  the 
validity  of  any  particular  order  of  allow- 
ance Is  concerned,  It  must  be  held  that  these 
matters  were  considered  and  determined 
when  the  order  was  made,  and  were  deter- 
mined in  a  way  that  supports  the  validity  of 
the  order  made.    The  same  rule  necessarily 
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applies  Tipoo  the'qnestion  of  the  insolvency 
ot  the  estate,  and  It  must  be  held  that,  when 
the  court  made  the  order  or  orders  InTolved, 
It  decided  that  the  estate  was  solvent  It  Is 
Bald  In  BurrlB  v.  Kennedy,  108  CaL  S36,  41 
Pac.  458,  "The  same  presumption  must  now 
attach  to  decrees  In  probate  proceedings  up- 
on collateral  attack  as  to  Judgments  In  cas- 
es at  common  law  or  in  equity." 

There  are  two  separate  appeals  in  this 
case,  brought  here  upon  a  single  record. 
For  the  reasons  given,  the  order  settling  the 
account  of  the  executor,  from  which  the  ap- 
peals are  talcen,  to  affirmed  ta  to  both  ap- 
I>eals. 


VAN   DYKB,  3.;    McFAB- 


We  concur: 
LAND,  J. 

(130  Cal.  657) 

C»IT  et  al.  ▼,  WESTB3RN  UNION  TEL.  00. 

(S.  P.  1,521.)' 
(Snpreme  Court  of  California.    Dec.  14,  1000.) 

TBLBORAPRS  —  UNREPBATOO  MBSSAOS  —  RB- 

LEASB  OP  LIABILITY— AQBNCT— GROSS 

NBOLIGBNCB. 

1.  A  finding  that  an  error  in  a  telegram  as 
delivered  was  not  dae  to  the  gross  negligence 
of  the  telegraph  company,  or  any  other  degree 
of  negligence,  is  e^aivalent  to  a  finding  that 
the  company  exercised  great  care,  within  Civ. 
Code,  I  2162,  requiring  telegi-aph  companies  to 
exercise  great  care  and  diligence  In  the  trans- 
mission and  delivery  of  messages,  and  hence 
the  company  was  not  liable  for  loss  resulting 
front  tlie  error. 

2.  Where  plaintiffs  requested  certain  informa- 
tion by  telegram,  and  it  was  sent  them  by  an 
nnrepeated  message,  under  a  contract  with  the 
telegraph  company  that  it  should  not  be  liable 
for  mistakes  In  any  nnrepeated  message,  wheth- 
er happening  by  the  negligence  of  its  servants 
or  otherwise,  plaintiffs  by  such  request  made 
the  Gender  their  agent,  and  hence  were  bound 
by  the  contract,  and  the  telegraph  company 
was  n6t  liable  to  them  for  damages  for  a  mis- 
take  not  caused  by  its  gross  negligence. 

3.  Plaintiffs'  correspondent  sent  them  an  nn- 
rei>eated  telegram  nnder  a  contract  releasing 
the  telegraph  company  from  liability  for  mis- 
talcea  in  nnrepeated  messages,  whether  caused 
by  the  negligence  of  its  servants  or  otherwise, 
in  reply  to  an  inquiry  for  a  price  on  steel  rails. 
At  the  time  the  message  was  received  for 
transmission  the  telegraph  line  was  working 
badiy,  on  account  of  storms  along  the  lincj  and 
sometimes  messages  could  not  be  transmitted, 
bnt  when  the  message  was  sent  the  line  was  in 
working  order.  Held,  that  the  transmission  at 
such  time  was  not  gross  negligence,  and  hence 
plaintiffs  could  not  recover  for  a  mistake  in  the 
message  as  delivered  to  them. 

Department  1.  Appeal  from  superior  court, 
dty  and  county  of  San  Francisco;  W.  T.  Wal- 
lace, Judge. 

Action  by  Griffith  Colt  and  another  against 
the  Western  Union  Telegraph  Company  for 
damages  for  failure  to  correctly  transmit  a 
message.  From  a  Judgment  for  defendant, 
and  from  an  order  denying  a  new  trial,  plain- 
tiffs appeal.    Affirmed. 

Thornton  ft  Merzbach,  for  appellants.  B. 
B.  Carpenter,  for  respondent. 

GAROUTTB,  J.  Plaintiffs  telegraphed  to 
W.  B.  I>ennls,  at  St  Louis,  asking  him  to  tele- 

*  Rehearing  denied  Januair  12,  IML 


graph  them  the  lowest  cash  price  for  220  tons 
of  40-pound  steel  rails.  The  message  was 
correctly  delivered,  and  In  answer  thereto 
Dennis  telegraphed  to  plaintiffs  the  price  to  be 
$37  per  ton.  This  dispatch  was  delivered  in 
due  time,  but  when  delivered  It  read  527  per 
ton;  the  mistake  In  the  message  baring  oc- 
curred In  transit,  by  reason  of  atmospheric 
disturbances.  Relying  upon  the  words  of  the 
message  as  delivered,  plaintiffs  entered  into 
contracts  to  buy  and  sell  steel  rails,  and 
great  damage  resulted  to  them  by  reason  of 
the  mistake  of  defendant  heretofore  stated. 
To  recover  this  damage  the  present  action  la 
brought  The  facts  of  the  case  are  largely 
agreed  upon,  and  in  addition  the  court  made 
a  finding  of  fact  as  follows:  "The  defendant, 
Western  Union  Telegraph  Company,  was  not 
guilty  of  gross  or  any  other  degree  of  negli- 
gence In  the  transmission  of  the  message  of 
Dennis  to  the  plaintiffs;  nor  was  the  error  or 
mistake  in  the  said  dispatch  of  said  Dennis, 
as  the  same  was  delivered  to  said  plaintiffs, 
due  to  or  caused  by  the  gross  or  any  other  de- 
gree of  negligence  of  the  sold  defendsnt. 
Western  Union  Telegraph  Company."  Upon 
the  facts.  Judgment  was  rendered  for  defend- 
ant, and  this  appeal  from  the  Judgment  and 
order  denying  a  motion  for  a  new  trial  is  now 
before  us.  This  finding  In  favor  of  defendant 
of  no  negligence  is  essentially  a  finding  of 
the  ultimate  fact  In  the  case,  and  will  be  so 
treated  by  the  court  in  the  consideration  ot 
the  merits  of  this  appeal. 

The  Civil  Code  declares  (section  2162),  "A 
carrier  of  messages  for  reward  must  use  great 
care  and  diligence  in  the  transmission  and  de- 
livery of  messages."  In  many  Jurisdictions  it 
Is  h^ld  that  the  phrase  "gross  negligence"  Is 
a  misnomer,  and  that  the  adjective  "gross" 
In  no  way  qualifies  the  noun  "negligence." 
But  in  this  state  the  rule  is  recognized  to  the 
contrary,  not  only  by  the  decisions  of  this 
court,  but  by  many  sections  of  our  Civil  Code. 
The  phrases  "gross  negligence"  and  "slight 
negligence"  are  found  In  common  use  in  the 
law  of  this  state,  and,  being  so  used,  each 
must  be  held  to  hare  a  distinctive  meaning. 
The  defendant  In  this  case  was  required  to 
use  great  care  In  the  transmission  and  deliv- 
ery of  this  message.  The  court  found  that,  in 
the  transmission  and  delivery  of  this  message, 
defendant  was  not  guilty  of  any  negligence. 
Not  being  guilty  of  any  negligence  whatever, 
defendant  must  be  held  to  hare  used  great 
care;  and  the  finding  of  fact  quoted  is  the 
equivalent  of  an  express  finding  that  de- 
fendant used  great  care  in  the  performance 
of  its  duty  In  the  transmission  and  delivery  of 
the  message  here  Involved.  But,  in  riew  of 
the  conclusion  at  which  the  court  has  arrived, 
It  Is  unnecessary  to  determine  whether  or  not 
the  evidence  In  this  case  is  sufficient  to  sup- 
port a  finding  of  fact  to  the  effect  that  de- 
fendant was  not  guilty  of  any  negligence 
whatever,  and  this  conclusion  is  based  upon 
the  following  reasons: 

The  written  message  which  was  delivered 
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by  Dennis  to  defendant,  to  be  sent  to  San 
Francisco  and  delivered  to  plaintiffs,  contain- 
ed the  following  regulation  and  stipulation 
bearing  upon  defendant's  duties  and  liabili- 
ties: "It  is  agreed  between  the  sender  of  this 
message  and  this  company  that  said  company 
shall  not  be  liable  for  mistakes  or  delays 
In  the  transmission  or  delivery,  or  for  nonde- 
livery, of  any  unrepealed  message,  whether 
happening  by  negligence  of  its  servants  or 
otherwise,  beyond  the  amount  received  foir 
sending  the  same."  In  'this  case  the  message 
sent  from  St.  Louis  to  plaintiffs  was  not  a  "re- 
peated message."  The  foregoing  stipulation 
constituted  a  valid  and  binding  contract  be- 
tween Dennis,  the  sender,  and  the  defendant 
company.  As  to  Its  validity  and  binding 
force  in  this  state,  at  least,  the  law  may  be 
considered  settled.  Hart  v.  Telegraph  Co., 
66  Cal.  579,  6  Pac.  637;  Redlngton  v.  Cable 
Co.,  107  Cal.  317,  40  Pac.  432;  Prlifirose  v. 
Telegraph  Co.,  154  U.  S.  1,  14  Sup.  Ot  1098, 
38  L.  Ed.  883.  These  authorities  declare  the 
rule  of  this  state  upon  the  question.  It  fol- 
lows, therefore,  that  if  Dennis,  the  sender  of 
the  message,  was  bringing  this  action  against 
defendant  for  damages  suffered  by  him,  he 
would  be  bound  by  the  agreement  made,  and 
could  only  recover  In  case  defendant  was 
guilty  of  willful  misconduct  or  gross  negli- 
gence In  the  performance  of  Its  duty.  The 
Interesting  question  then  presents  itself,  do 
these  plaintiffs,  the  addressee  and  receiver  of 
the  message,  stand  in  a  better  position,  as 
against  defendant's  negligence,  than  does 
Dennis,  the  sender  of  the  message?  In  Eng- 
land It  Is  held  by  the  courts  with  entire  una- 
nimity that  the  addressee  of  a  message  has  no 
right  of  action  against  the  telegraph  com- 
pany for  failure  of  performance  of  duty. 
And  this  conclusion  Is  based  upon  the  propo- 
sition that  the  relation  between  the  parties  is 
purely  one  of  contract,  and  the  addressee  Is 
not  a  party  thereto.  In  this  country  it  may 
be  deemed  settled  law  that  the  addressee  has 
a  right  of  action  against  the  telegraph  com- 
pany when  by  Its  negligence  he  has  suffered 
damages.  At  the  same  time  the  different  rea- 
sons given  by  the  different  courts  In  adopting 
this  rule  of  law  are  many.  We  will  not  here 
enter  Into  a  discussion  of  the  general  prin- 
ciples governing  litigation  arising  between  in- 
dividuals and  telegraph  companies  in  the  mat- 
ter of  sending  and  receiving  messages,  but 
will  confine  ourselves  to  a  consideration  of  the 
law  bearing  upon  the  facts  of  this  particular 
case. 

Plaintiffs  telegraphed  to  Dennis,  in  St 
Louis,  requesting  him  to  send  by  telegram 
the  price  of  220  tons  of  steel  rails.  In  pur- 
suance of  that  request,  Dennis  telegraphed 
the  desired  Information.  It  Is  thus  plain 
that  Dennis  performed  service  for  plaintiffs 
at  their  request  And,  that  being  so,  we 
deem  the  conclusion  Irresistible  that,  in  the 
performance  of  the  service.  Dennis  was  act- 
ing for  plaintiffs,  and  was  their  agent.  The 
fact  that  plaintiffs  by  a  telegram  requested 


blm  to  perform  this  service  Is  ImmaterlaL 
They  could  have  made  the  request  with  the 
same  legal  result  either  by  letter  or  parol. 
If  a  party  residing  In  St  Louis  bad  been 
engaged  for  a  consideration  by  plaintiffs  to 
telegraph  them  the  Information  here  de- 
sired, and  that  party  bad  done  so,  certainly 
such  party  would  have  been  the  agent  of 
plaintiffs.  Yet  the  fact,  if  It  be  a  fact,  that 
no  consideration  was  paid  by  plaintiffs  for 
the  performance  of  the  service  by  Dennis 
Is  not  a  material  element  In  the  consider- 
ation of  the  question  of  agency.  Dennis,  in 
sending  the  message,  being  the  agent  of 
plaintiffs,  the  addressee  of  the  message,  they 
were  bound  by  the  contract  made  with  the 
defendant  by  their  agent.  Plaintiffs,  by  re- 
questing him  to  send  the  message,  neces- 
sarily authorized  him  to  contract  with  de- 
fendant as  to  how  that  message  should  be 
sent  And  this  general  authorization  was 
sufficiently  broad  to  Include  the  agreement 
as  to  nonliability  heretofore  set  out,  and 
therefore  the  agreement  was  binding  upon 
the  principal,  these  plaintiffs.  In  discussing 
this  identical  question,  Thompson  on  the 
Law  of  Electricity  (section  237)  says:  "In 
such  a  case  is  the  receiver  of  the  message 
bound  by  the  stipulation,  assuming  that  the 
sender  was  bound  by  It?  If  the  right  of  ac- 
tion which  the  receiver  has  against  the  com- 
pany rests  upon  privity  of  contract,  and 
depends  upon  the  circumstances  that  the 
sender  was  his  agent,— in  other  words,  if  the 
contract  with  the  telegraph  company  was 
the  contract  of  the  receiver,  through  his 
agent  the  sender,— then,  on  the  most  un- 
shalien  ground,  the  receiver  would  be  bound 
by  this  condition.  If  the  circumstances  were 
such  that  It  would  bind  the  sender."  Now, 
In  this  state,  by  the  authorities  already  cited. 
It  Is  plain  that  Dennis  was  bound  by  the 
stipulation;  and,  having  power  to  make  It, 
his  principal  can  only  stand  In  his  shoes. 
But  It  is  said  the  action  of  the  addressee  of 
a  message  Is  founded  upon  tort,  namely, 
a  breach  of  public  duty,  and  that  therefore 
the  question  of  contract  does  not  enter  Into 
it  Yet  in  a  case  like  the  one  at  bar. 
It  may  with  equal  legal  propriety  be  said 
that  a  cause  of  action  by  Dennis  against  de- 
fendant would  be  founded  on  tort  namely, 
a  breach  of  public  duty,  and.  thus  eliminate 
any  question  of  contract  from  the  case.  But 
this  court  has  said  that  it  cannot  be  done, 
and  that  Dennis  must  stand  upon  his  con- 
tract as  made.  In  cases  where  no  question 
of  privity  of  contract  arises  between  the 
sender  and  the  receiver  of  a  message,  the 
addressee  may  rest  his  right  of  action  on 
tort;  but  where  a  party  to  a  special  contract, 
either  directly,  or  indirectly  through  the 
sender,  his  agent,  brings  his  action  agahist 
the  company,  be  must  stand  upon  his  con- 
tract rights. 

We  find  many  cases  which  support  the 
conclusion  at  which  we  have  arrived.  The 
roads  traveled  by  courts  in  arriving  at  this 
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coadusion  are  many,  yet  those  roads  all 
lead  to  the  saidc  destination.  In  the  lead- 
ing case  of  EUis  t.  Telegraph  Co.,  13  Allen, 
23S,  no  question  of  agency  was  adverted  to 
in  the  opinion,  yet  the  court  said:  "Besides, 
It  Is  difficult  to  see  how  the  plaintifF,  who 
claims  through  a  contract  entered  into  by 
the  sender  of  the  message  with  the  defend- 
ants, which  created  the  duty  and  obligation 
resting  In  the  defendants,  can  claim  any 
higher  or  different  degree  of  diligence  than 
that  which  was  stipulated  for  by  the  par- 
ties to  the  contract  Certainly  a  derivative 
or  incidental  right  cannot  be  greater  or  more 
extensive  than  that  which  attached-  to  the 
principal  or  source  whence  such  right  ac- 
crued or  was  derived."  In  Curtln  v.  Tele- 
graph Co.  (Sup.)  38  N.  Y.  Supp.  58,  It  is  said: 
"The  stipulation  for  exemption  from  liability 
contained  in  the  printed  blank  of  the  com- 
pany, upon  which  the  sender  writes  his  mes- 
sage, constitutes  a  contract  which  binds  him 
-and  the  person  to  whom  the  message  is  ad- 
dressed, if  the  assent  of  the  sender  to  such 
stipulation  can  be  assumed."  In  Aiken  v. 
Telegraph  Co.,  6  S.  C.  871,  it  is  held:  "It 
Is  equally  clear  that  any  stipulation  of  an  ex- 
press nature  intended  to  mold  and  limit  his 
obligation  must  be  construed  as  attaching 
to  the  obligation  in  its  fullest  extent,  and 
affecting  equally  all  the  persons  related  to 
it,  either  as  sender,  receiver,  or  agent  of 
transmission.  Under  this  view  of  the  con- 
tract, the  plaintiff  is  entitled  to  enforce  Its 
performance  as  a  direct  party  in  inter- 
est" In  De  Rutte  v.  Telegraph  Co.,  1  Daly, 
S56,  we  find  this  language:  "When  the-  de- 
fendants, therefore  undertook  and  were  paid 
tor  sending  the  message,  their  contract  was 
with  the  plaintiff,  through  his  agent  and 
the  action  for  a  breach  of  it  was  properly 
brought  by  him."  There  is  some  authority 
epposed  to  the  general  tenor  of  the  cases 
cited,— as,  for  example.  Telegraph  Co.  v. 
Dryburg,  35  Pa.  St  303,  and  Olympe  de  la 
Orange  v.  Southwestern  Tel.  Co.,  25  La.  Ann. 
384.  But  no  question  of  agency  appears  to 
have  been  involved  In  those  cases,  and  it  is 
upon  the  contract  made  by  Dennis  with  the 
defendant  and  the  privity  of  contract  exist- 
ing between  Dennis  and  plaintiffs,  that  we 
plant  our  conclusion  upon  this  branch  of  the 
•case. 

In  view  of  what  has  been  said,  the  re- 
maining question  presents  itself,  has  de- 
fendant tieen  guilty  of  willful  misconduct 
or  gross  negligence?  No  question  of  will- 
ful misconduct  is  presented  by  the  record, 
and  the  question  then  is,  does  the  evidence 
support  the  finding  of  fact  that  defendant 
was  not  guilty  of  gross  negligence?  Gross 
negligence  Is  defined  to  be  "the  want  of 
slight  diligence."  "Gross  negligence  is  an 
entire  failure  to  exercise  care,  or  the  exer- 
cise of  so  light  a  degree  of  care  as  to  Justify 
the  belief  that  there  was  an  indifference  to 
-the  rights  and  welfare  of  others."  "Gross 
negligence  is  that  entire  want  of  care  which 


would  raise  a  presumption  of  the  conscious 
Indifference  to  consequences.  See  Redlng- 
ton  V.  Cable  Co.,  supra.  It  Is  conceded  that 
the  mistake  In  the  message  was  occasioned 
by  atmospheric  disturbances,  and  that  "It 
Is  Impossible  to  overcome  the  action  of  the 
elements  upon  the  wire  and  repeaters  with 
any  kind  of  care  and  diligence."  Plaintiff's 
counsel.  In  his  brief,  says:  "In  this  case 
negligence  does  not  consist  In  the  manner 
In  which  the  act  was  attempted  to  be  done, 
but  in  the  attempt  to  do  the  act  at  all."  The 
mistake  In  the  message  arose  in  transit 'be- 
tween Denver  and  Los  Angeles.  And,  In 
view  of  the  fact  that  the  message  had  ar- 
rives at  Denver  from  St  Louis  In  due  time 
and  In  proper  form,  there  is  no  showing  of 
gi'oss  negligence  up  to  this  point  Especial- 
ly Ig  this  true  in  view  of  the  further  fact 
that  when  the  message  arrived  at  Chicago 
from  St  Louis,  In  transit  to  San  Francisco, 
the  only  open  line  of  communication  to  the 
point  of  Its  destination  was  via  Denver  and 
Los  Angeles.  It  follows  that  counsel's  claim 
Is  that,  in  view  of  the  general  atmospheric 
disturbances  going  on  between  Denver  and 
Los  Angeles  at  the  time,  defendant  should 
have  held  the  message  at  Denver  until  cli- 
matic changes  for  the  better  had  taken  place. 
There  can  be  no  question  but  that  It  was 
the  duty  of  defendant  to  forward  this  mes- 
sage from  Denver  at  the  earliest  practica- 
ble moment  Our  statute,  in  terms,  demands 
It.  Now,  this  message  was  received  at  Den- 
ver at  1 :55  a.  m.  February  20th,  and  a  great 
storm  was  then  prevailing  at  intervals  of 
distance  and  Intervals  of  time  between  that 
point  and  Los  Angeles.  During  the  night  of 
the  19th-20th  more  than  200  messages  were 
transmitted  over  the  line  In  question  from 
Denver.  The  operator  at  Denver  knew  the 
line  had  been  working  badly  by  reason  of 
the  storm,  and  at  times  it  was  impossible 
to  get  a  message  through.  The  line  was 
working  badly  at  the  time  the  message  was 
received  at  Denver,  and  had  been  so  working 
off  and  on  all  night  But  at  the  time  the 
message  was  sent  from  Denver,  about  6 
a.  m.,  the  wire  was  In  good  working  order. 
The  two  operators  at  Denver  and  Los  Ange- 
les respectively  engaged  In  sending  and  re- 
ceiving the  aforesaid  200  messages  subse- 
quently never  heard  of  any  complaint  as 
to  the  manner  of  their  transmission.  Under 
the  circumstances  here  depicted,  defendant 
was  required  to  do  either  one  of  two  things, 
namely,  hold  the  message  at  Denver  for 
an  unlimited  time,  or  send  It  on  its  way. 
And,  testing  the  facts  In  view  of  the  mean- 
ing of  the  words  "gross  negligence"  as  the 
law  defines  them,  this  court  cannot  say 
that  the  finding  made  by  the  trial  court  to 
the  effect  that  defendant  was  not  guilty  of 
gross  negligence  has  no  support  in  the  evi- 
dence. The  wire  at  the  time  the  message 
was  sent  "was  in  good  working  order."  The 
fact  that  a  storm  was  rioting  over  the  route 
should   not  of  itself  convict  defendant  of 
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gross  negligence  In  attempting  to  forward 
a  message.  If  that  be  the  law,  then  mes- 
sages would  not  be  sent  for  days  at  a  time, 
or  even  weeks,  during  the  winter  season. 
The  Important  question  Is,  what  is  the  con- 
dition of  the  wire?  Is  It  In  good  working 
order?  And  is  there  a  reasonable  prob- 
nblilty  that  the  message  as  sent  will  arrive 
at  its  destination?  Here  the  salient  fact 
appears  that  the  wire  was  in  good  working, 
order  when  the  message  was  sent.  Taking 
the  evidence  altogether,  the  finding  of  the 
court  that  there  was  no  gross  negligence  up- 
on the  part  of  the  defendant  will  not  be  dis- 
turbed. For-the  foregoing  reasons,  the  Judg- 
ment and  order  are  affirmed. 


We  concur:    VAN  DYKE,  J.;  HARRISON, 


J. 


(130  Cal.  683) 

PEOPLE  T.  WARREN.  (Or.  667.) 
(Supreme  0>art  of  California.  Dec.  18,  19(X).) 
IiARCBNY  —  INDICTMENT  —  DESCRIPTION  OP 
PROPERTY— NEW  TRIAL.  —  NEWLY-DISCOVBR- 
KD  EVIDENCE— REVIEW— PRESUMPTION— IN- 
STRUCTIONS —  POSSESSION  OF  PROPERTY  — 
CURED  ERROR. 

1.  A  description  of  the  proi>erty  stolen,  in  an 
indictment  for  larceny,  as  "four  calves  then 
and  there  the  personal  property  of  A.  L.,"  is 
sufficiently  certain. 

2.  In  reviewing  an  order  denying  a  new  trial 
for  newiy -discovered  evidence,  it  will  not  be 
presumed,  in  support  of  an  affidavit  of  a  wit- 
ness to  an  niibi,  that  the  offense  was  commit- 
ted at  a  time  to  which  the  affidavit  related; 
there  l)eing  no  evidence  in  the  record. 

3.  Where,  on  a  motion  for  a  new  trial  on  ac- 
count of  newly-discovered  evidence,  it  was  not 
shown  why  the  evidence  was  not  produced,  and 
it  appeared  from  counter  aflidavits  that  the 
substance  of  what  was  set  forth  in  the  support- 
ing affidavit  was  testified  to  by  affiant  on  the 
trial,  the  motion  was  properly  denied. 

4.  In  a  prosecution  for  larceny,  an  instruction 
offered  by  defendant  that  "the  possession  must 
be  personal  and  exclusive,  and  must  be  such  as 
to  preclude  the  inference  that  the  stolen  prop- 
erty was  in  the  possession  of  any  other  person 
than  the  defendant,"  was  properly  modified  by 
strilsing  out  the  part  following  the  word  "ex- 
clusive," and  adding  in  lieu  thereof,  "or  it  must 
be  the  possession  of  some  person  or  persons 
by  the  consent  and  will  of  the  accused,  and  in 
either  case  the  possession  must  involve  a  dis- 
tinct and  conscious  assertion  of  possession  by 
the  accused." 

5.  In  a  prosecution  for  theft  of  calves,  the 
jury  was  erroneously  instructed  that  the  dis- 
tinction between  an  accessory  before  the  fact 
and  a  principal  in  case  of  felony  had  been  abro- 
gated, and  ail  persons  concerned  in  its  commis- 
sion, whether  they  directly  committed  the  act 
constituting  the  offense,  or  aided  or  abetted  in 
its  commission;  though  not  present,  shall  be 
prosecuted,  tried,  and  punished  as  principals; 
but  this  was  followed  by  a  correct  instruction 
that  all  persons  concerned  in  the  commission 
of  a  crime,  whether  it  be  felony  or  misde- 
meanor, and  whether  they  directly  commit  the 
act  constituting  the  offense,  or  aid  or  abet  in 
its  commission,  or.  not  being  present,  have  ad- 
vised and  encouraged  its  commission,  are  prin- 
cipals in  any  crime  so  committed;  and  the  jury 
were  further  instructed  that  the  burden  was  on 
the  prosecution  to  prove  that  the  calves  were 
stolen  by  defendant  alone,  or  by  defendant  and 
another  person  or  persons,  who  had  conspired 
together  to  do  so,  or  that  they  were  stolen  by 


some  other  person  or  persons,  while  defendant 
aided  and  abetted  in  stealing  athem.  Held,  that 
the  error  in  the  first  instruction  was  cured. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Luis  Obispo 
county;   E.  P.  Unangst,  Judge. 

J.  A.  Warren,  Jr.,  was  convicted  of  larceny, 
and  he  appeals.    Affirmed. 

Graves  &  Graves,  for  appellant  Atty. 
Gen.  Ford,  for  the  People. 

COOPER,  0.  The  defendant  was  convicted 
of  the  crime  of  grand  larceny,  and  has  ap- 
pealed from  the  Judgment  and  from  an  order 
denying  his  motion  for  a  new  trial.  It  is 
conceded  that  the  evidence  was  sufficient  to 
Justify  the  verdict,  but  certain  errors  are 
urged  which  we  will  notice  in  the  order  pre- 
sented In  defendant's  brief.  It  is  claimed 
that  the  indictment  does  not  state  facts  suffi- 
cient to  constitute  a  public  offense,  for  the 
reason  that  the  personal  property  alleged  to 
have  been  stolen  Is  not  described  with  suffi- 
cient certainty.  The  description  is  "four 
calves  then  and  there  the  personal  property 
of  Anton  Luchessa."  This  description  is  suf- 
ficiently certain.  People  v.  Littlefield,  5  Gal. 
356;  People  v.  Stanford,  64  Cal.  28,  28  Pac. 
106;  State  v.  Stelly,  48  La.  Ann.  1480,  21 
South.  89;  State  v.  Friend,  47  Minn.  440,  50 
N.  W.  692. 

Defendant  made  a  motion  for  a  new  trial 
upon  the  ground  of  newly-discovered  evi- 
dence. In  support  of  the  motion  he  filed  the 
affidavit  of  one  Music,  In  which  It  was  stat- 
ed by  Music  that  he  was  at  the  ranch  of 
J.  A.  Warren,  Sr.,  the  father  of  defendant, 
two  or  three  days  before  the  17th  day  of  No- 
vember, 1899,  and  that  the  father  and  two 
of  his  sons  were  marking  and  branding  calves 
In  the  corral,  and  so  marked  and  branded 
eight  or  ten  calves;  that  defendant  was  not 
there,  and  Music  did  not  see  him  that  day. 
The  larceny  is  charged  to  have  occurred  on 
the  22d  day  of  November,  1899.  We  do  not 
see  how  the  fact  that  Music  did  not  see  de- 
fendant at  the  corral  two  or  three  days  be- 
fore the  17th  of  Novefhber,  1899,  could  have 
affected  the  result.  It  Is  said  the- evidence  of 
Music  would  have  tended  to  prove  an  alibi. 
The  evidence  Introduced  at  the  trial  Is  not  in 
the  record,  and  we  cannot  presume  that  the 
larceny  was  shown  to  have  been  committed  at 
the  time  of  marking  the  calves  spoken  of  by 
Music.  The  affidavit  of  Music  shows  that 
Gteorge  Warren  was  present  In  the  corral  at 
the  time  of  the  marking  spoken  of  by  Music, 
as  well  as  his  brother  William,  and  his  father. 
J.  A.  Warren,  Sr.  It  is  not  shown  why  the 
evidence.  If  material,  was  not  produced  at  the 
trial,  as  the  affidavit  shows  that  at  least  four 
parties  were  present  at  the  marking.  It  was 
further  shown  by  counter  affidavits  that  Mu- 
sic was  a  witness  at  the  trial,  and  In  sul)- 
stance  testified  to  the  same  facts  set  forth  in 
his  affidavit  on  motion  for  a  new  trial.  A 
motion  for  a  new  trial  upon  the  ground  of 
newly-discovered    evidence    Is    looked    upon 
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with  suspicion  and  disfavor,  and  a  party  who 
i-eliea  upon  such  ground  must  make  a  strong 
case,  both  in  resi)ect  to  diligence  on  his  part 
and  as  to  the  truth  and  materiality  of  the  evi- 
dence,  and  if  be  falls  in  either  respect  his 
motion  must  be  denied.  People  y.  Freeman, 
92  Cal.  359,  28  Pac.  261;  i*ame  v.  Rushing 
(Cal.)  62  Pac.  742.  The  showing  made  in  this 
case  was  not  sufficient  either  as  to  diligence 
or  as  to  the  truth  and  materiality  of  the  evi- 
dence. 

The  defendant  offered  the  following  In- 
struction: "The  possession  of  stolen  proper- 
ty in  a  case  of  larceny  is  a  circumstance  tend- 
ing to  prove  guilt  only  where  it  appears  that 
the  defendant  acquired  the  possession  by  bis 
own  act  or  with  his  concurrence  or  knowl- 
edge. The  possession  must  be  personal  and 
exclusive,  and  must  be  such  as  to  preclude 
the  Inference  thftt  the  stolen  property  was  in 
the  possession  of  any  other  ^rson  than  the 
defendant"  The  court  modified  the  instruc- 
tion by  leaving  out  the  words,  "and  must  be 
such  as  to  preclude  the  Inference  that  the 
stolen  property  was  in  the  possession  of  any 
other  person  ijian  the  defendant,"  and  in  lieu 
thereof  added,  "or  it  must  be  the  posses- 
sion of  some  person  or  persons  by  the  consent 
and  will  of  the  accused,  and  in  either  case 
the  possession  must  Involve  a  distinct  and 
conscious  assertion  of  possession  by  the  ac- 
cused." The  modification  was  proper.  It 
clearly  appears  therefrom  that  if  the  prop- 
erty bad  been  found  In  the  possession  of  a 
third  party  without  the  knowledge  of  defend- 
ant, and  with  no  assertion  of  possession  on 
his  part,  such  circumstance  would  not  tend 
to  prove  his  guilt.  The  jury  were  clearly  told 
that  the  possession  of  a  third  partjr  must  In- 
volve a  distinct  and  conscious  assertion  of 
possession  by  the  defendant.  Of  course,  the 
possession  of  a  third-  party  by  the  consent 
and  will  of  defendant  and  for  bis  benefit 
would  be  his  possession.  The  court  instruct- 
ed the  Jury:  "The  court  further  Instructs  the 
Jury  that  the  distinction  between  an -acces- 
sory before  the  fact  and  a  principal  in  case 
of  a  felony  is  abrogated,  and  all  persons  con- 
cerned in  the  commission  of  a  felony,  wheth- 
er they  directly  committed  the  act  constitut- 
ing the  offense,  or  aided  or  abetted  in  its  com- 
mission, though  not  present,  shall  be  prose- 
cuted, tried,  and  punished  as  principals." 
This  instruction-  was  erroneous,  as  held  by 
this  court  In  People  v.  Dole,  122  Oal.  492,  55 
Pac.  581.  In  that  case,  however,  it  was  held 
that  where  other  instructions  were  given  by 
which  it  clearly  appeared  "that  merely  aiding 
or  assisting  in  the  commission  of  a  crime 
without  guilty  knowledge  is  not  criminal," 
the  instructions  were  to  be  read  together,  and 
the  etror  was  cured.  In  this  case  the  errone- 
ous Instruction  was  followed  by  the  correct 
Instruction:  "All  persons  concerned  in  the 
commission  of  a  crime,  whether  it  be  felony 
or  misdemeanor,  and  whether  they  directly 
commit  the  act  constituting  the  offense  or  aid 
and  abet  in  its  commission,  or,  not  being  pres- 


ent, have  advised  and  encouraged  its  commis- 
sion, are  principals  In  any  crime  so  commit- 
ted." And  the  court  further  Instructed  the 
Jury  that  the  burden  was  upon  the  prosecu- 
tion to  prove  "that  the  calves  were  stolen  by 
the  defendant  aud  by  no  other  person,  or  that 
they  were  stolen  by  the  defendant  and  an- 
other persod  or  persons  who  had  conspired  to- 
gether to  commit  the  crime,  or  that  they  were 
stolen  by  some  other  person  or  persons,  while 
the  defendant  aided  and  abetted  such  other 
person  or  persons  in  stealing  them."  The' 
Jury  could  not,  in  view  of  these  instructions 
as  a  whole,  hare  believed  that  defendant 
could  be  found  guilty  for  merely  aiding  inno* 
cently,  and  without  guilty  knowledge  or  in- 
tent; In  the  commission  of  the  offense  charged. 
We  advise  that  the  Judgment  and  order  be  af- 
firmed. 

We  concur:    GRAY,  Q;  HAYNES,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  order 
are  affirmed. 


(130  Cal.  678) 

PEOPLE  T.  W^ARRBN.    (Or.  666.) 

(Supreme  Court  of  Ciilifornia.    Dec.  18,  1900.) 

CRIMINAL  LAW  —  TRIAL  —  INTOXICATION  OF 
COUNSEL  —  COMMITMENT  FOR  CONTEMPT  — 
ADJOURNMBJNT— CONTINUANCES— DENIAL-RE!- 
CEPTION  OP  VBRDICT-INSTRUCTIONS-CURED 
ERROR. 

1.  After  the  jury  had  been  impaneled,  and 
the  trial  had  proceeded  to  the  afternoon  of  the 
second  day,  the  court  was  compelled  to  commit 
defendant's  counsel  for  contempt  incurred  on 
the  court's  adjournment  of  the  case  by  reason 
of  the  counsel's  intoxication.  Held,  that  an  ad- 
journment a  reasonable  time  thereafter  to  al- 
low other  counsel  to  become  familiar  with  the 
facts  of  the  case  was  all  that  defendant  could 
claim,  and  that  a  continuance  was  properly  de- 
nied. 

2.  The  jury,  after  being  out  several  hours, 
asked  to  have  read  the  testimony  of  a  witness. 
It  was  found  that  this  would  take  several 
hours,  and  owing  to  the  lateness  of  the  hour 
the  court,  without  objection  or  exception,  an- 
nounced an  adjournment  until  the  next  day, 
when  the  testimony  was  to  be  read,  but  just 
before  the  time  set  therefor  the  jury  announced 
an  agreement.  Held,  that  their  verdict  was 
thereupon  properly  received,  without  the  read- 
ing of  such  testimony. 

3.  Error  in  an  instruction  that  all  persons 
who  aid  or  abet  in  the  commission  of  a  crime, 
though  not  present,  shall  be  prosecuted  and 
punished  as  principals,  was  cured  where  the 
jury  were  elsewhere  told  that  all  persons  who 

aid  and  al^et  in  the  commission  of  a  crime  are 
principals,"  and  "in  every  crime  or  public  of- 
fense there  must  exist  a  union  or  joint  opera- 
tion of  act  and  intent  or  criminal  negligence." 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Luis  Obispo 
county;  E.  P.  Unangst,  Judge. 

George  Warren  was  convicted  of  larceny, 
and  he  appeals.    Affirmed. 

Louis  Lamy,  C.  A.  Palmer,  and  Graves  & 
Graves,  for  appellant  Atty.  Gen.  Ford,  for 
the  People. 

COOPER,  O.  Defendant  was  Jointly  In 
dieted  with  one  J.  A.  Warren,  Jr.,  for  grand 
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larceny,  and  convicted.  This  appeal  Is  from 
the  judgment  and  an  order  denying  a  new 
trial.  It  is  conceded  that  the  evidence  Is 
sufficient  to  ^stain  the  verdict. 

Defendant  contends  that  the  indictment 
did  not  describe  the  property  alleged  to  have 
been  stolen  with  sufficient  certainty.  The 
description  has  been  held  sufficient  in  Peo- 
ple V.  Warren  (this  day  filed)  63  Pac.  86; 
and  upon  the  authority  of  that  case  the  point 
is  settled. 

Error  is  assigned  in  the  refusal  of  the 
court  to  continue  the  case  during  the  trial 
for  the  purpose  of  allowing  defendant  to  em- 
ploy other  counsel.  The  facts,  as  shown  in 
the  record,  are  as  follows:  The  trial  com- 
menced on  Monday,  April  2,  1900,  and  a 
jury  was  Impaneled.  At  1:30  p.  m.  of  April 
3d,  at  the  opening  of  the  afternoon  session, 
Ernest  Graves,  who  had  up  to  that  time 
been  defendant's  sole  attorney,  came  Into 
court  in  an  intoxicated  condition;  and,  after 
some  time  taken  up  in  attempt  to  proceed 
with  the  trial.  It  became  apparent  to  the 
Judge  presiding  that  the  defendant's  attor- 
ney was  BO  much  under  the  influence  of 
liquor  that  the  business  of  the  court  could 
not  proceed  In  regular  order.  The  court 
thereupon  admonished  counsel,  stating  that 
counsel  was  evidently  not  in  a  condition  to 
proceed  with  the  trial;  and,  while  the  court 
was  so  speaking,  counsel  interrupted  In  an 
Insolent  and  Impudent  manner,  saying,  "The 
allegations  of  the  court  are  false."  Thereup- 
on the  court  fined  the  attorney  $50  for  con- 
tempt of  court,  but  suspended  the  execution 
of  the  fine  until  the  conclusion  of  the  trial, 
expressly  stating  that  it  was  not  the  inten- 
tion of  the  court  to  stop  the  proceedings 
of  the  trial.  The  court  thereupon  admon- 
ished the  jury,  and  adjourned  until  3  o'clock 
p.  m.  of  the  same  day.  Just  as  the  judge 
rose  to  leave  the  bench  the  attorney,  in  a 
loud,  violent,  and  offensive  manner,  applied 
'  to  the  Judge  an  insulting  epithet  The  court 
then  ordered  the  attorney  Into  custody  of 
the  sheriff,  and  made  an  order  for  him  to 
show  cause  on  the  following  day,  April  4th, 
at  9  o'clock  a.  m.,  why  he  should  not  be 
punished  for  contempt.  The  case  was  then 
continued  until  April' 4tb,  at  9  o'clock  a.  m., 
at  which  time  the  court  imposed  a  further 
fine  upon  the  attorney,  and  made  an  order 
committing  him  to  jail  for  five  days.  The 
court  thereupon  sent  for  William  Graves, 
the  partner  of  Ernest  Graves  who  had  been 
sent  to  jail,  and  appointed  said  William 
GraVes  as  counsel  for  defendant  The  said 
William  Graves  requested  time  to  investi- 
gate the  facts  of  the  case,  and  the  court 
thereupon  continued  the  ease  until  1.30  p. 
m.,  and  directed  the  reporter  to  read  to  said 
William  Graves,  if  desired,  all  the  proceed- 
ings in  the  case.  Upon  the  calling  of  court 
at  1:30  p.  m.,  William  Graves  made  a  motion 
for  a  continuance,  upon  lils  own  affidavit 
and  the  affidavit  of  defendant  in  which  it 
was  stated  that  William  Graves  was  not 


familiar  with  the  facts  of  the  case,  and 
could  not  safely  proceed,  and  that  he  was 
pressed  with  other,  professional  engage- 
ments. The  court  after  the  motion  for  a 
continuance  was  argued  and  considered,  re- 
marked: "I  would  wish  very  much  to  be 
able  to  give  the  defendant  an  adjournroent 
for  some  time  if  it  were  not  for  the  fact 
that  the  jury  has  been  impaneled,  and  that 
there  are  a  large  number  of  witnesses  here 
in  attendance,  and  we  are  In  the  midst  of 
the  trial.  Mr.  Graves  has  pleaded  other  en- 
gagements,—Mr.  William  Graves.  I  will  not 
set  aside  the  order  I  made  yesterday.  I  will 
still  let  you  stand  as  attorney  of  record,  and 
I  will  appoint  Mr.  Palmer— Charles  Palmer— 
as  additional  counsel  for  defendant  I  will 
let  this  case  stand  over  until  to-morrow  at 
half-past  one  p.  m.,  at  which  time  the  de- 
fendant will  be  prepared  to  proceed.  Mr. 
Reporter,  you  will  read  for  the  counsel  any 
of  the  testimony  that  has  been  taken  in  the 
proceeding,  that  they  may  be  fully  advised 
of  the  proceedings  to  date,  whenever  they 
desire  It  between  now  and  1:30  p.  m.  to- 
morrow." April  5th,  at  1:30  p.  m.,  Louis 
Lamy,  an  attomey  at  law,  appeared  at  the 
request  of  William  Graves,  and,  with  said 
Palmer,  acted  as  attomey  for  defendant 
The  said  attorneys,  Lamy  and  Palmer,  re- 
newed the  motion  for  a  continuance,  which 
the  court  denied  and  ordered  the  trial  to  pro- 
ceed. The  trial  then  proceeded,  witnesses 
were  examined,  and  on  April  9th,  after  serv- 
ing out  his  five  days,  Ernest  Graves  appear- 
ed in  court  and  assisted  the  said  Lamy  and 
Palmer  in  the  defense.  The  trial  was  com- 
pleted on  April  11th,  and  the  case  argued 
to  the  jury,  and  Ernest  Graves  took  part  In 
the  argument  We  do  not  think  the  court 
erred  in  refusing  to  further  continue  the 
case.  Motions  of  this-klnd  rest  much  In  the 
discretion  of  the  court  below,  and  It  Is  only 
in  cases  of  arbitrary  action  or  abuse  of  dis- 
cretion that  we  would  be  justified  In  inter- 
fering with  the  order  of  the  court.  In  this 
case  the  court  did  not  act  arbitrarily,  but 
proceeded  with  care  and  a  constant  regard 
for  the  rights  of  defendant  Several  ad- 
journments were  granted  to  give  counsel 
time  to  prepare  for  trial  and  to  become  fa- 
miliar with  the  case.  While  the  rights  of  a 
defendant  should  always  be  carefully  guard- 
ed, so  that  his-  defense  may  be  fully  pre- 
sented, at  the  same  time  the  public  Interest 
and  business  must  be  conducted  in  an  order- 
ly manner.  Here  a  jury  had  been  Impaneled, 
and  the  trial  had  progressed  to  the  afternoon 
of  the  second  day.  Witnesses  were  in  at- 
tendance, and  the  case  taking  its  regular 
course.  The  counsel  could  not  by  becoming 
intoxicated  or  incurring  the  penalty  of  con- 
tempt, give  the  defendant  the  right  to  an  in- 
definite'  postponement  of  the  case.  All  the 
defendant  could  require,  as  a  matter  of 
right,  would  be  a  reasonable  time  to  hare 
other  counsel  become  familiar  with  the  facta 
of  the  case.    This  time  was  granted  by  the 


Digitized  by 


Lnoogle 


Ean.l 


GILMORE  V.  BANK  OF  GARNETT. 


court,  and,  under  the  circumstances,  appears 
to  hare  been  amply  sufficient.  The  court 
most  have  discretion  In  such  cases.  People 
V.  Goldenson,  76  Cal.  341,  19  Fac.  161. 

It  Is  claimed  that  the  court  erred  In  not 
ordering  the  testimony  of  J.  A.  Warren,  Sr., 
read  to  the  Jury.  The  case  had  been  submit- 
ted to  the  Jury  about  three  hours,  when 
they  came  into  court  after  11  o'clock  p.  m. 
and  asked  to  have  the  testimony  of  said 
Warren  read.  The  Judge  then  asked  the  re- 
porter how  long  it  would  take  to  read  the 
testimony,  and  was  Informed  that  It  would, 
take  about  two  hours,  as  there  was  about 
300  pages  of  It  The  judge  then  announced 
to  the  Jury,  in  the  presence  of  counsel,  that 
owing  to  ttxA  lateness  of  the  hour  it  would 
be  necessary  to  adjourn  until  the  next  day 
at  9  o'clock  a.  m.,  when  the  testimony  would 
be  read.  No  objection  or  exception  was  then 
made,  and  the  Jury  retired  and  court  ad- 
journed. A  few  minutes  before  9  o'clock  the 
next  morning  the  Jury  came  into  court  and 
announced  that  they  had  agreed  upon  a 
verdict.  Coimsel  then  objected  to  the  ver- 
dict being  received  because  the  testimony 
called  for  by  the  Jury  had  not  been  read. 
The  Judge  remarked  that  the  Jury  had  found 
•  verdict  without  having  such  testimony 
read,  and  that  he  knew  of  no  course  except 
to  receive  it,  and  that  the  Jury  might  be 
polled,  and,  if  any  Juror  desired  to  express 
himself,  he  might  do  so.  The  Jury  were 
polled,  and  all  answered  that  it  was  their 
verdict.  The  court  did  not  deny  the  right  of 
defendant  to  have  the  testimony  read.  Nei- 
ther was  it  an  abuse  of  discretion  to  adjourn 
tourt  till  the  following  day  for  such  purpose. 
The  court  would  not  be  required  to  remain 
in  session  all  night  for  the  purpose  of  hav- 
ing testimony  read  to  the  Jury. 

The  court  erred  In  giving  to  the.  Jury  the 
instruction  to  the  effect  that  all  persons  who 
aid  or  abet  In  the  commission  of  a  crime, 
though  not  present,  shall  be  prosecuted  and 
punished  as  principals  (People  v.  "Warren 
[this  day  filed]  63  Pac.  86);  but  the  error 
was  cured,  as  in  that  case,  by  a  direct  and 
clear  statement  of  the  law  in  other  parts 
of  the  charge.  The  Jury  were  elsewhere 
told  that  .ill  persons  who  "aid  and  abet  in 
the  commission  of  a  crime  are  principals," 
and  "in  every  cHme  or  public  offense  there 
must  exist  a  union  or  joint  operation  of  act 
and  Intent  or  criminal  negligence."  In  such 
case  we  cannot  believe  that  the  Jury  under- 
stood that  a  person  who  innocently  aids  in 
the  commission  of  an  offense  may  be  found 
guilty.  The  Jury,  If  possessed  of  common 
sense,  could  not  have  given  the  word  "aid" 
Its  extremely  narrow  and  literal  sense.  The 
Judgment  and  order  should  be  affirmed. 

We  concur:    GRAY,  C;  HAYNES,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 


STATE  V.  MINER. 
(Oourt  of  Appeals  of  Kansas,  Sonthem  Depart- 
ment, B.  D.    Dec.  17,  1900.) 
On  rehearing.    Affirmed. 
For  Cormer  opinion,  see  58  Pac.  274. 

PER  CURIAM.  Appellant  was  convicted 
In  the  district  court  of  Montgomery  county 
upon  a  charge  of_  violating  the  prohibitory 
liquor  law.  From  the  Judgment  of  the  court 
below  he  prosecuted  an  appeal  to  this  court. 
When  the  case  was  submitted  In  this  court, 
counsel  for  appellee  challenged  the  suffi- 
ciency of  the  record,  and  asked  that  the  case 
be  dismissed.  The  objection  appearing  to  be 
well  grounded,  the  appeal  was  dismissed, 
but  afterwards,  upon  motion  of  counsel  for 
appellant,  the  case  was  i-elnstated.  In  the 
opinion  rendered  at  the  time  the  case  was 
dismissed  we  stated  that,  "notwithstanding 
the  Imperfect  condition  of  the  record,  we 
have  examined  it,  and  are  of  the  opinion 
that,  even  were  the  record  In  such  condi- 
tion that  we  could  decide  the  case  upon  its 
merits,  we  would  be  obliged  to  affirm  the 
Judgment  of  the  district  court"  We  have 
again  carefully  examined  the  record,  and 
considered  the  authorities  cited  and  argu- 
ment advanced  In  the  brief  of  counsel  for 
appellant,  and  we  are  still  of  the  opinion 
that  the  case  must  be  affirmed.  No  good 
purpose  will  be  served  by  writing  an  extend- 
ed opinion.  The  Judgment  of  the  district 
court  will  be  affirmed. 


(10  Kan.  App.  496) 
GIIiMORE  V.  BANK  OF  GARNETT. 
(Oourt  of  Appeals  of  Kansas,  Southern  Depart- 
ment B.  D.    Dec.  17,  1900.) 
DSMDRREiR  TO  EVIDBNCE— APPBAI,— RBTISW. 

1.  Where  the  evidence  demurred  to  is  such 
that  the  jury  might  reasonably  have  drawn 
therefrom  a  conclusion  favorable  to  the  party 
introducing  such  evidence,  it  is  error  to  snstain 
the  demurrer. 

2.  A  ruling  of  the  trial  court  sustaining  a  de- 
murrer to  the  evidence  is  presented  for  review 
by  a  motion  for  a  new  tnol,  duly  filed,  which 
alleges  '^hat  the  decision  of  the  court  is  not 
sustained  by  sufficient  evidence  and  is  contrary 
to  law,"  although  no  other  exception  to  the 
ruling  appears  in  the  record. 

(Syllabus  by  the  Court) 

'  Error  from  district  court  Anderson  county; 
A.  W.  Benson,  Judge. 

Action  by  the  Bank  of  Gamett  against  J. 
A.  GUmore.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Reversed. 

Oscar  Foust  &  Son,  for  plaintiff  in  error. 
Noah  L.  Bowman,  for  defendant  In  error. 

MILTON,  J.  TiilB  action  was  brought  by 
the  Bank  of  Garnett  against  J.  A.  Gllmore 
to  recover  upon  a  promissory  note  for  $955.96 
given  by  Gllmore  to  the  bank.  The  answer, 
besides  a  general  denial,  averred  "that  said 
note  Is  an  accommodation  note  given  to  plain- 
tiff to  represent  certain  real  estate,  to  wit 
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•  •  •  situated  In  the  city  of  Garnett,  An- 
derson county,  Kansas,  owned  by  plaintiff, 
but  not  appearing  in  its  assets;  that  said  note 
was  given  wltliout  any  good  or  valuable  con- 
sideration whatever;  tbat  said  note  was 
made,  executed,  and  delivered  to  said  plain- 
tiff by  mistake,  the  defendant  being  informed 
by  plaintiff,  and  believing  at  the  time  of  de- 
livery of  said  note,  tbat  his  account  with 
plaintiff  bad  been  given  a  credit  of  $1,000  to 
which  he  was  not  entitled;  that  defendant 
discovered  that  he  was  entitled  to  the  credit 
of  ?1,000  within  a  few  hours  after  the  de- 
livery of  the  said  note;  that  be  Immediately 
demanded  of  plaintiff  possession  of  said  note. 
Defendant  further  says  that  the  real  estate 
owned  by  plaintiff,  and  represented  in  the  as- 
sets of  plaintiff  by  said  note,  has  been  sold 
by  plaintiff;  that  plaintiff  has  received  the 
rents  and  profits  from  said  real  estate,  and 
the  proceeds  from  the  sale  thereof;  and  that 
said  note  has  been  fully  paid.  Defendant 
says  that  he  has  demanded  of  plaintiff  a  sur- 
render of  said  note,  or  cancellation  of  his  sig- 
nature. Wherefore  defendant  aslcs  that  plain- 
tiff be  ordered  and  decreed  to  deliver  said 
note  to  defendant  for  cancellation  and  de- 
struction, and  tbat  he  have  judgment  for 
costs."  The  reply,  besides  a  denial  of  the  al- 
legations of  the  answer  which  were  Incon- 
sistent with  those  of  the  petition,  alleged  that 
the  defendant  held  the  title  to  the  real  prop- 
erty described  In  the  answer,  exercised  ex- 
clusive control  over  the  same,  collected  all 
the  rents  and  profits  arising  therefrom,  pro- 
cured loans  thereon,  and  used  the  proceeds  of 
such  loans,  and  afterwards  sold  the  property 
and  used  the  proceeds  arising  from  its  sale. 
The  court  sustained  the  plaintiff's  demurrer 
to  the  defendant's  evidence,  and  rendered 
judgment  as  prayed  for  in  the  petition. 

A  critical  examination  of  the  evidence  de- 
murred to  leads  us  to  conclude  that  the  Jury, 
from  whose  consideration  the  case  was  with- 
drawn, might  reasonably  have  drawn  there- 
from any  one  of  the  three  following  Infer- 
ences: (1)  That  the  note  was  given  by  GU- 
more  for  his  own  debt;  (2)  that  the  note  was 
given  for  accommodation  of  tpe  bank,  for  the 
purpose  of  keeping  its  paper  assets  in  an  ap- 
parently proper  condition,  and  thus  avoiding 
direct  ownership  by  It  of  real  estate;  (3)  that 
the  note  was  given  by  Gllmore  under  mistake 
of  fact  respecting  bis  indebtedness  to  the 
bank,  he  being  entitled  to  a  credit  of  $1,000, 
which  was  overlooked  at  the  time  the  note 
was  executed.  Either  of  the  last  two  Infer- 
ences would  have  warranted  a  verdict  for  the 
plaintiff.  It  is  clear  that,  where  the  evidence 
demurred  to  is  such  tbat  the  jury  might  rea- 
sonably have  drawn  therefrom  a  conclusion 
favorable  to  the  party  Introducing  such  evi- 
dence. It  is  error  to  sustain  the  demurrer. 

The  motion  to  dismiss  tiled  by  the  defend- 
ant in  error  will  be  overruled,  the  grounds 
thereof  having  been  shown  to  be  untenable 
by  affidavits  on  behalf  of  the  plaintiff  in  er- 
ror. 


The  defendant  In  error  objects  to  the  con- 
sideration of  the  petition  in  en-or,  for  the  rea- 
son that  no  exception  appears  to  liave  been 
taken  to  the  ruling  of  the  court  sustaining  the 
demurrer  to  the  evidence  at  the  time  the  rul- 
ing was  made.  The  journal  entry  of  Judg- 
ment shows  that  Immediately  after  sustaining 
the  demurrer  the  court  entered  judgment  for 
the  plaintiff.  The  motion  for  a  new  trial  al- 
leges that  the  decision  of  the  court  Is  not  sus- 
tained by  sufficient  evidence  and  is  contrary 
to  law.  This  Is  sufficient  to  present  for  re- 
view the  ruling  of  the  trial  court  on  the  de- 
murrer. Gruble  v.  Ryus,  23  Kan.  195;  Pratt 
V.  Kelley,  24  Kan.  111.  The  Judgment  of  the 
district  court  Is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

DENNISON,  P.  J.,  concurring.  SCHOON- 
OVER,  J.,  not  sltUng. 


(10  Kan.  App.  50O 
LINCOLN  TP.  T.  KOENIG. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.    Dec.  17,  1900.) 

DEJPEHTnVB  HIGHWAY— QUESTION  FOR  JURY- 
LIABILITY  OF  MUNICIPALITY. 

1.  Whether  a  highway  12  feet  in  width,  and 
lying  on  a  hill  slope,  in  a  deep  cut,  and  between 
ditches  from  3  to  4  feet  in  width  and  from  1^ 
to  2^  feet  in  depth,  is  a  defective  highway, 
within  the  meaning  of  the  statute  making  coun- 
ties and  townships  liable  in  damages  to  per- 
sons injured  by  reason  of  defective  highways 
and  bridges,  Md  to  be  a  question  for  the  jury. 

2.  'When  two  causes  combine  to  produce  an 
injury  to  a  traveler  upon  a  highway,  both  of 
which  are  in  their  nature  proximate, — the  one- 
being  a  culpable  defect  in  the  highway,  and  the 
other  some  occurrence  for  which  neither  party 
is  responsible, — ^the  municipality  is  liable,  pro- 
vided the  injury  would  not  have  been  sustained 
but  for  such  defect. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Franklin  county: 
Samuel  A.  Riggs,  Judge. 

Action  by  Joseph  Koenig  against  Lincoln 
township.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Affirmed. 

J.  W.  Dcford  and  W.  A.  Def <wd,  for  plain- 
tiff In  error.  Benson  &  Smart,  for  defendant 
in  error. 

MILTON,  J.  This  action  was  brought  by 
the  defendant  In  error  against  the  plaintiff 
In  error  to  recover  damages  for  a  personal  in- 
jury sustained  as  the  result  of  a  collision  be- 
tween the  wagon  of  one  Fred  Wlckle,  drawn 
by  a  runaway  team,  and  the  plalntlfTs  wag- 
on, on  a  public  highway  in  Lincoln  township, 
Franklin  county,  whereby  the  plaintiff  was 
thrown  violently  from  his  wagon  and  was 
severely-  hurt  The  verdict  and  Judgment 
were  for  the  plaintiff,  In  the  sum  of  $375.. 
The  alleged  negligence  of  the  township  con- 
sisted In  the  fact  that  the  roadway  at  the- 
point  where  the  Injury  occurred,  l>elng  on  a 
long  hill  slope  and  In  a  deep  cut.  was  made 
and  permitted  to  remain  In  an  unsafe  condi- 
tion, by  being  only  about  12  feet  wide,  and: 
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between  ditches  from  3  to  4  feet  in  width  and 
from  1^  to  2V4  feet  In  depth.  Both  teams 
'were  being  driven  in  a  westerly  direction 
down  the  slojie,  and  Koenig's  wagon  was 
nearing  the  narrowest  part  of  the  roadway, 
and  was  somewhat  north  of  the  center  there- 
of, when  Wlelile'8  team,  having  l)een  fright- 

.  ened  hy  a  dog,  got  so  far  beyond  the  driver's 
control  that  they  came  dashing  down  the  hiy. 
Wickte  tried  to  turn  his  team  so  as  to  pass 
on  the  south  side  of  Koenig's  wagon,  but 
could  not  do  so,  because  of  the  ditch  by  the 
roadway,  and  his  wagon  struclt  Koenig's 
wagon  with  gretit  force,  causing  the  injury 
complained  of.  The  evidence  introduced  by 
the  plaintiff  tended  to  prove  the  foregoing 
facts,  and  also  that  the  plaintiff  was  unaware 
of  the  approach  of  the  runaway  team  and  of 
bis  own  danger;  that  he  had  resided  for 
many  years  in  sight  of  the  road  where  the 
collision  occurred,  and  was  quite  well  ac- 

.  quainted  with  the  highway  and  its  condition; 
tliat  Wickie,  as  he  approached  Koenig,  en- 
deavored to  warn  the  latter  by  shouting,  but 
without  success;  that  the  trustee  of  the  said 
township  more  than  five  days  prior  to  the  in- 
Jury  had  full  knowledge  of  the  condition  of  the 
highway  on  the  hill  slope,  but  bad  not  altered 
the  same;  that  some  time  after  the  accident 
the  overseer  of  the  road  district  in  which  the 
said  highway  was  located  repaired  the  same 
-at  the  point  named  by  widening  it  to  the 
width  of  about  18  feet  between  the  ditches, 
and  by  reducing  the  depth  of  the  ditches. 
TFhe  defendant  claimed  that  the  road  at  the 
point  where  the  collision  occurred  was  in 
^ood  order,  and  was  about  16  feet  in  width; 
that  the  road  at  that  point  could  not  have 
t)een  kept  in  a  fit  condition  for  ordinary 
travel  without  ditches  on  each  side  thereof: 
that  the  traveled  portion  might  have  been 
made  25  or  30  feet  wide,  with  proper  ditches 
for  drainage;  that  the  plaintiff  failed  to  ob- 
serve the  approach  of  the  runaway  team,  and 
failed  to  notice  the  shouts  of  Wickie  and  the 
gestures  of  another  who  sought  to  warn  him 
«f  his  peril.  The  Jury  made  one  special  find- 
log  of  fact,  as  follows:  "At  the  time  and 
-place  at  which  plaintiff  was  injured,  would 
the  narrowness  of  the  roadway,  or  the  dltch- 
-es  at  Its  sides,  or  both  ditches  and  roadway 
together,  have  caused  plaintilTs  injury,  with- 
out the  intervention  of  the  force  and  violence 
«f  the  runaway  team,  and  its  collision  with 
Koenig's  wagon?    Answer.  No." 

By  the  provisions  of  section  1,  c.  237,  Laws 
1887,  counties  and  townships  are  made  liable 
In  damages  to  persons  Injured  by  reason  of 
'defective  highways  and  bridges.  The  evi- 
dence in  the  iHresent  case  showed  notice  and 
knowledge  on  the  part  of  the  township  trus- 
tee respecting  the  condition  of  the  road  at 
the  point  where  the  plaintiff  was  Injured. 
Only  the  most  careful  driving  would  have 

.enabled  two  wagons  to  pass  at  that  point. 
Anything  preventing  the  exercise  of  such  care 
•on  the  part  of  the  drivers  of  teams  so  passing 
•would  necessarily  ha  ve  resulted  In  a  collision 


of  the  vehicles,  or  an  overturning  of  one  of 
them  into  the  ditch.  It  was  practicable  to 
have  made  the  roadway  at  that  point  consid- 
erably wider,  and  to  have  reduced  the  depth 
of  the  ditches,  as  is  shown  by  the  fact  that 
such  Improvements  were  subsequently  made. 
It  is  contended  that  the  court  committed 
error  in  not  giving  a  requested  instruction 
wherein  the  meaning  of  the  term  "proximate 
cause"  was  defined,  and  that  It  was  error  to 
overrule  the  defendant's  motion  for  judgment 
on  the  special  finding  of  fact  We  have  ex- 
amined all  the  Instructions  given,  and  think 
they  fairly  and  fully  cover  the  questions  aris- 
ing upon  the  evidence.  The  Instruction  asked 
for  was  properly  refused.  Counsel  argue  that 
the  pleadings  and  evidence  show  that  the 
highway  at  the  point  In  question  was  not  "de- 
fective," within  the  meaning  of  the  statute, 
since  It  "was  at  least  twelve  fe6t  wide,  solid 
and  smooth  between  the  ditches,  so  that  wag- 
ons and  teams  could  easily  and  safely  pass 
each  other,"  and  that  it  was  error  to  submit 
to  the  Jury  the  question  as  to  "whether  It 
was  In  a  reasonably  safe  condition  for  travel 
in  the  ordinary  modes."  In  the  case  of  Read- 
ing Tp.  V.  Telfer,  57  Kan.  798,  48  Pac.  134, 
the  court,  referring  to  the  statute  under 
which  this  action  was  brought,  said,  "The 
statute  which  gives  the  right  of  action  in 
question  is  a  remedial  one,  and  should,  there- 
fore, be  liberally,  rather  than  restrictlvely, 
construed."  In  that  case  the  court  held  that 
In  order  to  constitute  a  public  road  a  defective 
highway,  within  the  meaning  of  the  statute, 
it  is  not  necessary  that  it  shall  first  be  im- 
proved and  put  Into  condition  for  travel,  and 
then  allowed  to  become  defective  through 
lack  of  repair.  Guided  by  the  foregoing,  we 
think  it  was  proper  to  submit  to  the  jury  the 
question  whether  the  roadway  at  the  point 
where  the  plaintiff  was  injured  was  a  "de- 
fective highway,"  within  the  meaning  of  the 
statute.  City  of  Wellington  v.  Gregson,  31 
Kan.  09,  1  Pac.  253.  The  general  verdict 
shows  that  the  Jury  regarded  the  highway  as 
defective,  and  its  defective  condition  as  a 
proximate  cause  of  the  plaintlfTs  injury.  The 
rule  applicable  to  the  present  case  is  thus 
stated  ih  the  case  of  Ring  v.  City  of  Cohoes, 
77  N.  Y.  83,  88:  "When  two  causes  combine 
to  produce  an  injury  to  a  traveler  upon  a 
highway,  both  of  which  are  in  their  nature 
proximate,— the  one  being  a  culpable  defect 
in  the  highway,  and  the  other  some  occur- 
rence for  which  neither  party  is  responsible, 
—the  municipality  is  liable,  provided  the  In- 
Jury  would  not  have  been  sustained  but  for 
such  defect."  In  the  ease  of  Railway  Co.  v. 
Stone,  54  Kan.  83,  37  Pac.  101^  the  same 
doctrine  is  thus  declared  in  the  syllabus: 
"The  rule  is  that  where  two  causes  combined 
to  produce  the  Injury,  both  In  their  nature 
proximate,— the  one  being  a  defect  or  obstruc- 
tion in  a  public  street,  and  the  other  some  oc- 
currence for  which  neither  party  is  respon- 
sible,—the  city  is  liable,  provided  the  injury 
would  not  have  been  sustained  but  for  the 
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defect  In  the  street"  Anotber  paragraph  of 
the  syllabus  reads:'  "According  to  the  weight 
of  authority,  a  city  Is  liable  where  a  horse 
takes  fright,  without  any  negligence  on  the 
part  of  the  driver,  at  some  object  for  which 
the  municipality  Is  not  responsible,  and  gets 
beyond  the  control  of  his  driver  and  runs 
away,  and  comes  In  contact  with  some  ob- 
struction or  defect  In  the  road  or  street 
which  the  city  had  been  negligent  In  not  re- 
moving or  repairing.  If  the  Injuries  would 
not  have  been  sustained  but  for  the  obstruc- 
tion or  defect."  In  16  Am.  &  Eng.  Enc.  Law, 
440,  44il,  it  is  said:  "It  Is  no  defense,  in  an 
action  for  a  negligent  Injury,  that  the  negli- 
gence of  a  third  person,  or  an  inevitable  ac- 
cident, or  an  Inanimate  thing  contributed  to 
cause  the  Injury  of  the  plaintiff,  if  the  neg- 
ligence of  the  defendant  was  an  efficient 
cause  of  the  Injury.  In  such  cases  the  fact 
that  some  other  cause  operates  with  the  neg- 
ligence of  the  defendant  In  producing  the  in- 
Jury  does  not  relieve  the  defendant  from  lia- 
bility. His  original  wrong  concurring  with 
some  other  cause,  and  both  operating  prox- 
imately at  the  same  time  In  the  production 
of  the  injury,  he  Is  liable  to  respond  In  dam- 
ages, whether  the  other  cause  was  a  guilty  or 
an  innocent  one."  Whether  or  not  the  de- 
fendant's negligent  act  Is  In  any  case  the 
proximate  case  of  the  plaintiffs  Injury  is  for 
determination  by  the  Jury.  Selllck  v.  Rail- 
way Co.  (Mich.)  53  N.  W.  656.  In  view  of  the 
foregoing  considerations,  the  Judgment  of  the 
district  court  will  be  affirmed. 


(10  Kan.  App.  4») 

NEOSHO  VALLEY  INV.  00.  r.  HANNUM. 

(Coan  ot  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.    Dec.  17,  1900.) 

CORPORATIONS— POWERS— CONTRACTS. 

1.  Where  a  corporation,  chartered  to  do  a 
general  real-estate  business,  entered  into  a  con- 
tract under  the  terms  of  which  it  agreed  to 
take  possession  of  certain  real  estate,  offer  it 
for  sale,  collect  rents,  and,  at  the  expiration  of 
a  certain  period,  purchase  the  interest  of  a  lien- 
holder,  held,  that  such  contract  was  not  beyond 
the  powers  of  such  corporation. 

2.  Where  the  vice  president  and  secretary  of 
a  corporation  execute  a  contract  in  behalf  of 
the  company,  which  is  regular  on  its  face,  and 
not  shown  to  be  outside  of  the  regular  business 
of  the  corporation,  it  is  prima  facie  evidence 
that  it  was  executed  with  authority,  and  those 
who  deny  the  authority  talie  upon  themselves 
the  burden  of  establishing  their  claim. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Labette  county; 
A.  H.  Skldmore,  Judge. 

Action  by  C.  H.  Uannum  against  the  Neo- 
sho Valley  Investment  Company.  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

A.  D.  Neale,  for  plaintiff  in  error.  Forkner 
&  Forkner,  for  defendant  In  error. 

SCHOONOVER,  J.  Defendant  in  error, 
Hannum,  brought  this  action  In  the  district 


court  of  Labette  coimty  to  recover  Judgment 
upon  a  written  agreement,  alleged  to  have 
been  executed  by  the  Neosho  Valley  Invest- 
ment Company,  plaintiff  In  error,  of  which 
agreement  the  following  is  a  copy:  "This 
agreement,  made  and  entered  into  this  twen- 
tieth day  of  November,  1889,  by  and  between 
the  Neosho  Valley  Investment  Co.  (a  corpora-  . 
tlpn),  of  Ohetopa,  Labette  county,  Kansas,  of 
the  first  part,  and  C.  H.  Hannum,  of  the 
county  of  Chester  and  state  of  Pennsylvania, 
of  the  second  part,  wltnesseth  that  the  said 
party  of  the  first  part  has  become  the  pur- 
chaser at  sheriff's  sale  of  the  following  de- 
scribed real  estate,  situated  In  the  county  of 
Labette  and  state  of  Kansas,  to  wit:  Lots 
Nos.  thirty-one  (31)  and  thirty-two  (82)  of 
block  No.  twenty-three  (23),  In  the  city  of 
Chetopa.  That  said  second  party  has  a  claim 
by  reason  of  a  Judgment  obtained  In  the  dis- 
trict court  of  said  county  upon  the  foreclosure 
of  a  mortgage  on  said  above-described  real  es- . 
tate,  amounting  to  the  sum  of  five  hundred 
sixty-six  and  ••/loo  dollars.  The  said  first 
par^  hereby  acknowledges  the  above  claim 
to  be  a  first  lien  upon  the  above-described 
real  estate,  and  that  the  same  shall  bear  in- 
terest at  the  rate  of  seven  per  cent,  per  an- 
num from  the  date  hereof  until  paid.  The 
said  first  party  further  agrees  that  it  will  take 
charge  of  said  property,  look  after  the  collec- 
tion of  the  rents  thereof,  and  apply  the  pro- 
ceeds of  such  rents— First,  to  the  payment  of 
the  taxes  assessed  against  said  property;  sec- 
ond, to  the  payment  of  the  Interest  on  the 
claim  of  said  second  party;  the  remainder. 
If  any  there  be,  to  be  applied  on  the  claim  of 
said  first  party  for  costs  and  other  amounts 
paid  by  them  for  which  they  claim  a  lien 
upon  said  described  premises  subject  and  in- 
ferior to  the  lien  of  said  second  party.  The 
said  first  party  agrees  to  offer  said  property 
for  sale,  and  to  sell  and  convey  the  same 
when  a  purchaser  can  be  found  who  will  pay 
a  sufficient  sum  to  cover  all  claims  of  the  par- 
ties to  this  agreement  and  against  said  real 
estate.  The  said  second  party,  in  accepting 
this  agreement,  agrees  that,  upon  payment  to 
blm  of  the  full  amount  due  him  at  the  time 
of  making  such  payment,  he  will  make  a 
quitclaim  deed  to  said  first  party,  releasing 
all  claims  to  the  real  estate  described  herein. 
The  said  first  party  agrees  that  if,  at  the  ex- 
piration of  three  years  from  the  date  hereof, 
no  purchaser  shall  have  been  secured,  it  will 
pay  to  the  said  second  party,  or  bis  heirs  or 
assigns,  the  amount  then  due  him  according 
to  this  agreement,  and  upon  making  such 
payment  it  shall  receive  from  said  second 
party,  his  heirs  or  assigns,  a  quitclaim  deed 
to  the  premises  herein  described.  In  witness 
whereof  the  Neosho  Valley  Investment  Com- 
pany has  caused  these  presents  to  be  signed 
by  its  vice  president  and  secretary  the  day 
and  year  first  above  written.  [Seal.]  Neosbo 
Valley  Investment  Company,  by  E.  W.  Bedell, 
Vice  President;  John  W.  Breidenthal,  Secre- 
tary."   Judgment  was  demanded  by  plaintiff 


Digitized  by 


Google 


Kan.) 


BRBNTNALL  t.  MARSHALL. 


93 


for  the  Bum  of  $566.60,  with  Interest,  and 
plaintiff  also  prayed  that  his  Uen  might  be 
foreclosed,  and  an  order  made  directing  a 
sale  of  such  real  estate,  and  an  application 
of  the  proceeds  to  the  satisfaction  of  the  Judg- 
ment prayed  for.  The  case  was  tried  to  the 
court,  and  resulted  in  a  judgment  in  favor 
of  plaintiff.  The  defendant  brings  the  case 
here. 

It  Is  contended  by  counsel  for  plaintiff  In 
error  that  the  court  erred  In  overruling  the 
demurrer  of  defendant  to  plaintiff's  evi- 
dence. It  is  urged  that  the  record  shows 
that  the  agreement  npon  which  this  action  is 
based  was  not  Introduced  in  evidence.  The 
record  shows  that  plaintiff  offered  the  agree- 
ment In  evidence,  and  that  defendant  object- 
ed to  Its  Introduction.  The  court  reserved 
Its  ruling,  and  there  is  nothing  to  show  that 
any  ruling  was  made  upon  defendant's  ob- 
jection. This  whole  matter  is,  however,  dis- 
posed of  by  the  fact  that  the  plaintiff  al- 
leged In  his  petition  that  the  investment 
company  executed  the  agreement  In  ques- 
tion; a  copy  of  the  agreement  being  attach- 
ed to  the  petition.  Under  the  rules  of  plead- 
ing, the  execution  of  the  agreement  stands 
admitted  unless  denied  by  plaintiff's  an- 
swer. There  is  nothing  in  defendant's  an- 
swer which  can  be  held  by  as  to  be  a  denial 
of  the  execution  of  the  agreement,  and 
whether  it  was  or  was  not  admitted  in  evi- 
dence is  wholly  Immaterial. 

Counsel  for  plaintiff  in  error  denies  that 
Bedell  and  Breidenthal  had  any  authority  to 
execute  the  agreement,  and  it  is  also  urged 
that  the  investment  company  had  no  power 
to  make  such  a  contract  In  Its  answer  the 
company  sets  out  the  following  provision  of 
Its  charter:  "That  the  purpose  for  which 
this  corporation  is  formed  is  to  receive,  col- 
lect, take  charge  of,  and  loan  money  on 
real  estate  or  other  security,  as  principal 
or  as  agent  for  any  persons,  corporations,  or 
firms  who  may  intrust  funds  to  its  care; 
to  transact  a  general  real-estate  and  insur- 
ance business,  and  any  other  business  ap- 
pertaining to  the  foregoing."  We  think  that 
the  agreement  was  within  the  powers  of  the 
company  as  enumerated  in  its  charter.  Un- 
der the  terms  of  the  agreement,  the  com- 
pany was  to  take  charge  of  the  property, 
offer  It  for  sale,  collect  rents,  and,  at  the 
expiration  of  three  years  from  the  date  of 
the  agreement,  was  to  purchase  Hannum's 
interest.  If,  in  the  meantime,  no  purchaser 
bad  been  found.  The  consideration  to  be 
paid  for  such  interest  was  the  amount  due 
on  Hannum's  judgment,  and  Hannum  re- 
served a  lien  on  the  property  for  the  amount 
of  his  claim.  We  certainly  think  that  a  com- 
pany chartered  to  do  a  "general  real-estate 
business"  would  have  a  right  to  do  these 
things. 

As  to  the  proposition  that  Bedell  and 
Breidenthal  bad  no  authority  to  execute 
the  contract  it  may  be  admitted  that  the 
record  does  not  show  any  direct  author- 


ity. There  is  evidence,  however,  tending  to 
show  that  these  persons  had,  In  a  general 
way,  transacted  the  business  of  the  com- 
pany at  its  Western  office,  and  defendant 
expressly  admitted  in  Its  answer  that  Be- 
dell and  Breidenthal  were  vice  president 
and  secretary  of  the  company.  In  the  case 
of  Town  Oo.  V.  Swigart,  43  Kan.  292,  23 
Pac.  569,  our  supreme  court  held:  "Where 
the  president  and  secretary  of  a  corpora- 
tion executes  a  contract  in  behalf  of  the 
company,  which  is  regular  on  its  face,  and 
not  shown  to  be  outside  of  the  regular  busi- 
ness of  the  corporation.  It  Is  prima  facie 
evidence  that  it  was  executed  with  author- 
ity, and  those  who  deny  the  authority  take 
upon  themselves  the  burden  of  establishing 
their  claim."  Under  the  authority  of  this 
case,  we  hold  that  the  burden  of  provlpg 
want  of  authority  on  the  part  of  Bedell  and 
Breidenthal  to  execute  the  contract  rested 
upon  the  defendant,  and  we  cannot  say  that 
defendant  proved  that  they  did  not  have 
such  authority. 

It  is  also  urged  by  counsel  for  the  invest- 
ment company  that  there  Is  no  evidence  in 
the  record  to  show  that  Hannum  ever  ten- 
dered to  the  company  a  quitclaim  deed  to 
the  property.  We  do  not  think  that  It  makes 
any  difference  whether  be  did  or  did  not. 
So  far  as  the  evidence  shows,  the  company 
repudiated  the  contract,  and  denied  any  lia- 
bility under  It.  It  set  up  a  defense  In  Its 
answer  wholly  Inconsistent  with  the  Idea 
that  It  would  have  complied  with  the  terms 
of  the  contract  In  the  event  that  Hannum 
had  tendered  a  deed.  Under  the  law  of 
this  state,  a  failure  to  make  a  demand  will 
not  bar  a  right  of  recovery  if  the  facts  and 
circumstances  clearly  Indicate  that  a  de- 
mand would  have  been  fruitless.  Raper  v< 
Harrison,  87  Kan.  243,  16  Pac.  219.  See, 
also,  5  Am.  &  Eng.  Enc.  Law.  p.  628a, 
note  2. 

It  Is  also  contended  that  the  record  shows 
that  the  cause  was  barred  by  the  statute  of 
limitations.  The  agreement  was  entered  in- 
to November  20,  1880.  Under  its  terms,  no 
cause  of  action  accrued  until  November  20, 
1892.  Section  12,  c.  95,  Gen.  St  1897.  The 
cause  would  not,  therefore,  be  barred  until 
November  20,  1807.  Plaintiff  filed  his  petl-  ^ 
tlon  April  6,  1807.  The  cause  was  there- 
fore brought  in  time.  Other  errors  are  as- 
signed by  plaintiff  In  error,  but  they  are 
not  such  as  to  require  a  reversal  of  the  case. 
The  Judgment  of  the  district  court  is  af> 
firmed. 

ao  Kan.  A.  488) 
BRBNTNALL  v.  MARSHALL. 
(Ooort  of  Appeals  of  Kansas,  Southern  Depart- 
ment B.  D.    Dec.  17,  1900.) 

APPEAL— HARMLESS   BRROa-VARIANOB— TBN- 
DOR  AND  PURCHASER. 

1.  "Where  there  is  a  variance  between  the  al- 
legations of  a  bill  of  particulars  and  the  facts 
proved  and  specifically  found  by  the  jury  on 
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the  trial,  yet  if  it  be  a  case  where  an  amend- 
nipnt  to  a  bill  of  particulars  ought  to  be  allow- 
ed, to  conform  it  to  the  facts  proved  and  found, 
the  juditnicnt  in  favor  of  the  plaintiff  will  not 
bo  reversed  on  account  of  the  variance,  if  no 
substantial  rights  of  the  defendant  have  been 
prejudiced."  Jung  v.  liebert.  34  Pac.  474,  44 
Kan.  3()4. 

2.  Where,  by  the  terms  of  a  contract  for  the 
sale  and  conveyance  of  land,  the  purchase  price 
is  made  payable  in  installments,  and  the  con- 
veyance is  to  be  made  upon  the  payment  of  the 
last  installment,  and  where  default  is  made  by 
the  purchaser  in  the  payment  of  installments, 
and  no  action  is  taken  by  the  vendor,  either  to 
enforce  or  rescind  the  contract,  until  after  the 
maturity  of  the  last  installment,  the  obligations 
of  the  parties  to  the  contract  are  mutual  and 
dependent,  and  the  vendor  cannot  put  the  pur- 
chaser in  default,  save  by  an  offer  to  convey 
the  land. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Osage  county; 
William  Thomson,  Judge. 

Action  by  Samuel  Marshall  against  Sam- 
uel Brentnall,  before  a  justice.  Judgment  for 
plaintiff  was  affirmed  on  appeal,  and  defend- 
ant brings  error.    Affirmed. 

A.  A.  Hurd,  W.  Llttlefleld,  and  O.  J.  Wood, 
for  plaintiff  in  error.  C.  S.  Martin  and  J.  H. 
Stavely,  for  defendant  in  error. 

SOHOONOVER,  J.  On  May  22,  1886,  the 
Osage  Carbon  Company,  a  corporation  doing 
business  under  the  laws  of  Kansas,  entered 
into  a  written  contract  by  which  It  agreed 
to  sell  and  convey  to  Samuel  Marshall,  the 
defendant  In  error  herein,  certain  real  estate 
in  Osage  county,  Kan.  Marshall  made  a 
cash  payment  upon  the  land  of  $545,  and 
agreed  to  pay  the  balance  of  the  purchase 
price,  $2,160,  with  accruing  Interest,  In  five 
Installments;  the  last  installment  being  due 
May  22,  1801.  The  contract  contained, 
among  others,  the  following  provisions:  "And 
It  Is  hereby  agreed  and  covenanted  by  the 
parties  hereto  that  time  and  punctuality  are 
material  and  essential  ingredients  In  the  con- 
tract. And  in  case  the  third  party  shall  fail 
to  make  the  payments  aforesaid,  and  each  of 
them,  punctually,  and  upon  the  strict  terms 
and  times  herein  limited,  and  likewise  to  per- 
form and  complete  all  and  each  of  his  agree- 
ments and  stipulations  aforesaid  strictly  and 
literally,  without  any  failure  or  default.  Includ- 
ing the  prompt  payment  of  all  taxes  and  as- 
sessments upon  said  land  before  the  same 
shall  become  delinquent  according  to  law,  then 
this  contract,  so  far  as  It  may  bind  said  party 
of  the  first  part,  shall  become  utterly  null  and 
void.  And  all  rights  and  interests  hereby  cre- 
ated or  then  existing  In  favor  of  the  third 
party,  or  derived  from  him,  shall  utterly  cease 
and  determine,  and  the  right  of  possession 
and  all  equitable  and  legal  Interests  In  the 
premises  hereby  contracted  shall  revert  to 
and  revest  in  said  party  of  the  first  part,  with- 
out any  declaration  of  forfeiture  or  act  of  re- 
entry, or  any  other  act  of  said  party  of  the 
first  part  to  be  performed,  and  without  any 
right  of  said  third  party  to  reclamation  or 
compensation  for  moneys  paid  or  services  per- 


formed or  improvements  made,  as  absolutely, 
fully,  and  perfectly  as  If  this  contract  had 
never  been  made.  And  said  party  of  the  first 
part.  Its  successors  or  assigns,  shall  have  the 
right,  Immediately  upon  the  failure  of  the 
party  of  the  third  part  to  comply  with  the 
stipulations  of  this  contract,  iQcludtng  the 
payment  of  all  taxes  before  the  same  shall  be- 
come delinquent,  to  enter  upon  the  land  afore- 
said and  to  take  Immediate  possession  there- 
of, together  with  the  Improvements  and  ap- 
purtenances tfiereto  belonging.  And  the  said 
party  of  the  third  part  covenants  and  agrees 
that  be  will  surrender  unto  the  said  Osage 
Carbon  Company  the  said  lands  and  appur- 
tenances without  delay  or  hindrance,  and  no 
court  shall  relieve  the  party  of  the  third  part 
from  a- failure  to  comply  strictly  and  literally 
with  this  contract.  In  case  the  third  party, 
his  legal  representatives  or  assigns,  shall  pay 
the  sereral  sums  of  money  aforesaid  punc- 
tually and  at  the  times  above  limited,  and 
shall  strictly  and  literally  perform  all  and 
singular  his  agreements  and  stipulations 
aforesaid,  after  their  true  tenor  and  intent. 
Including  the  prompt  payment  of  all  taxes 
and  assessments  upon  the  said  land  before 
the  same  shall  become  delinquent  according  to 
law,  then  the  said  trustee  shall  release  and 
discharge  the  said  land  from  any  and  all  In- 
cumbrances created  by  the  said  deed  of  trust, 
and  the  said  first  party  shall,  upon  surrender 
of  this  contract,  execute  and  deliver  to  the 
said  party  of  the  third  part,  his  heirs  or  as- 
signs, a  proper  deed  for  the  said  premises, 
conveying  the  same  absolutely  in  fee  simple, 
with  the  ordinary  covenants  of  warranty." 
Marshall  entered  into  possession  of  and  oc- 
cupied the  land,  and  made  some  substantial 
improvements  upon  It.  In  March,  1894,  he 
leased  the  premises  for  a  term  of  one  year  to 
Samuel  Brentnall,  plaintiff  in  error,  who  took 
possession  of  and  occupied  the  same.  Mar- 
shall failed  to  pay  all  the  installments  as 
provided  by  the  terms  of -the  contract,  and  In 
December,  1894,  the  Osage  Carbon  Company 
canceled  the  contract.  Marshall  did  not  con- 
sent to  such  cancellation,  otherwise  than  by 
the  terms  of  the  contract  itself.  On  January 
18,  1894,  the  Osage  Carbon  Company  executed 
a  written  lease  of  the  premises  to  plaintiff  In 
erroi ,  Brentnall,  who  continued  in  possession 
of  the  land  until  March  1, 1886,  claiming,  how- 
ever, to  hold  possession  of  the  premises  from 
January  18,  1895,  to  March  1, 1896,  under  and 
by  virtue  of  the  lease  executed  to  blm  by  the 
Osage  Carbon  Company.  Marshall  brought 
suit  against  Brentnall,  before  a  Justice  of  the 
peace  of  Osage  county,  to  recover  $200,  as 
rent  for  the  premises  for  one  year,  from 
March  1, 1805,  to  March  1,  1896,  and  succeed- 
ed in  obtaining  a  Judgment  in  his  favor.  The 
case  was  then  taken  on  appeal  to  the  district 
court  of  Osage  county,  where  a  Judgment 
was  again  rendered  In  Marshall's  favor. 
Brentnall  brings  the  case  here  for  review. 

Plaintiff  m  error  contends  that  as  this  ac- 
tion was  founded  upon  a  written  lease  of  the 
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land,  and  the  proof  showed  that  the  tenant 
was  never  put  In  possession  of  the  land  and 
never  occupied  It,  there  was,  therefore,  no 
right  of  recovery.  The  lease  upon  which  the 
action  Is  founded  and  plaintiff's  petition  de- 
scribed the  land  as  being  situated  in  township 
17,  Osage  county,  Kan.,  while  the  proof  show- 
ed that  the  land  was  situated  In  township  16, 
Osage  county,  Kan.  We  think  that  the  rec- 
ord clearly  shows  that  the  case  was  tried  up- 
on the  theory  that  the  suit  was  to  recover 
rent  for  the  use  and  occupancy  of  land  situ- 
ated in  township  16.  Osage  county,  Kan.  The 
case  was  tried,  in  part,  upon  an  agreed  state- 
ment of  facts.  It  appears  from  this  state- 
ment that  Brentnali  actually  leased  the  S. 
W.  ^  of  section  34,  in  township  16,  Osage 
county,  Kan.,  and  that  under  his  lease  he 
went  into  possession  of  the  land  and  occupied 
it  for  more  than  two  years,  but  that  for  the 
last  year  he  paid  no  rent  to  Marshall,  claim- 
ing to  hold  the  land  during  that  year  under 
a  lease  from  the  Osage  Carbon  Company.  If, 
therefore,  the  Osage  Carbon  Company  was 
not,  and  Marshall  was,  entitled  to  the  posses- 
sion of  the  land  during  the  last  year  of  Brent- 
nall's  tenancy,  it  is  clear  that  Marshall  has  a 
cause  of  action  against  Brentnali;  and,  this 
being  true,  the  variance  between  the  plead- 
ing and  proof  was  not  prejudicial  to  Brent- 
nall's  rights.  In  the  case  of  Jung  v.  Liebert, 
44  Kan.  301,  24  Fac.  474,  the  court  held  that, 
"where  there  Is  a  variance  between  the  alle- 
gations of  a  bill  of  particulars  and  the  facta 
proved  and  Bpeclficaily  found  by  the  jury  on 
the  trial,  yet,  if  it  be  a  case  where  an  amend- 
ment to  a  bill  of  particulars  ought  to  be  al- 
lowed, to  conform  it  to  the  facts  proved  and 
found,  the  judgment  in  favor  of  the  plaintiff 
will  not  be  reversed  on  account  of  the  vari- 
ance. If  no  substantial  rights  of  the  defendant 
have  been  prejudiced."  Continuing,  the  court 
says:  "Though  no  formal  amendment  was 
made  or  requested  in  the  trial  court,  we  thinic, 
as  Mrs.  Liebert  was  clearly  entitled  to  her 
railroad  fare  or  expense,  and  as  the  defendant 
was  notified  upon  the  trial  of  her  intention  to 
claim  the  same,  we  may  properly  treat  the 
case  as  if  an  amendment  to  the  bill  of  par- 
ticulars to  accord  with  the  special  findings  of 
the  jury  Was  in  fact  made.  Therefore  we 
hold  that  no  substantial  rights  of  the  defend- 
ant have  been  prejudiced.  An  account  or 
bill  of  particulars  filed  with  a  justice  of  the 
peace  is  not  usually  framed  with  much  care 
or  nicety,  and  the  strict  rules  applicable  to 
the  construction  of  pleadings  are  not  to  con- 
trol such  accounts  or  claims.  Morally  and 
legally,  the  plaintiff  below  is  entitled  to  the 
amount  she  recovered,  and  this  court  ought 
not,  on  account  of  a  mere  technicality  which 
does  not  affect  the  substantial  rights  of  the 
parties,  to  set  the  judgment  aside," 

As  we  have  already  remarlted,  it  is  clear 
from  the  recprd  that  the  case  was  tried  vp- 
on  the  theory  that  this  was  an  action  to  re- 
cover rent  for  the  use  and  occupancy  of 
land   in   township  16,   Osage   county,   Kan. 


We  think,  also,  that  the  record  shows  that 
the  defense  relied  upon  was  that  Marshall, 
by  reason  of  his  failure  to  pay  the  install- 
ments as  provided  by  the  terms  of  the  con- 
tract of  sale  entered  into  between  himself 
and  the  Osage  Carbon  Company,  had  for- 
feited his  right  to  the  possession  of  the  land, 
and  that  he  (Brentnali)  had,  therefore,  a  le- 
gal right  to  recognize  the  Osage  Carbon 
Company  as  his  landlord.  So  far  as  the  rec- 
ord shows,  Marshall  never  paid  any  of  the 
installments  named  in  the  contract.  More 
than  SVi  years  elapsed  from  the  time  the  last 
Installment  was  due  before  the  Osage  Car- 
bon Company  canceled  the  contract.  How  it 
was  canceled,  the  record  does  not  disclose. 
It  is  not  shown  that  any  notice  of  such  can- 
cellation was  ever  given  to  Marshall;  that 
the  company  tendered  to  Marshall  a  deed  to 
the  land,  with  a  demand  for  performance  on 
his  part,  or  did  any  act  which  Indicated  an 
intention  to  terminate  the  relation  exist- 
ing between  it  and  Marshall,  prior  to  the 
time  of  the  execution  of  the  lease  to  Brent- 
nali. On  the  part  of  plaintiff  in  error,  It  is 
contended  that  Marshall,  by  reason  of  his 
failure  to  pay  the  Installments  as  provided 
by  the  terms  of  the  contract  of  sale,  had  for- 
feited absolutely  all  his  interest  in  the  land, 
including  the  right  of  possession.  On  the 
part  of  defendant  in  error.  It  is  contended 
that  the  Osage  Carbon  Company,  by  its'  de- 
lay in  attempting  to  regain  possession  of  the 
,land  after  Marshall  had  made  default  in  the 
payment  of  the  installments,  waived  the  pro- 
tisions  of  the  contract  as  to  time  and  punc- 
tuality, and  that  no  act  on  its  part  would, 
therefore,  be  binding  on  Marshall,  without 
his  consent,  unless  the  company  had  fully 
complied  with  the  terms  of  the  agreement 
and  tendered  to  him  a  deed.  In  the  case  of 
Soper  V.  Gabe,  55  Kan.  «M6,  41  Pac.  969,  the 
supreme  court  held  that  "where,  by  the 
terms  of  a  contract  for  the  sale  and  convey- 
ance of  land,  the  purchase  price  is  made 
payable  in  Installnlents,  and  the  conveyance 
is  to  be  made  upon  the  payment  of  the  last 
installment,  and  where  default  is  made  by 
the  purchasers  in  the  payment,  and  no  ac- 
tion is  brought  by  the  vendors  to  enforce 
the  contract  until  after  the  maturity  of  the 
last  installment,  the  obligations  of  the  par- 
ties to  the  contract  are  mutual  and  depend- 
ent; and  the  vendors  cannot  maintain  an 
action  to  enforce  the  contract  specifically,  or 
to  recover  any  part  of  the  purchase  money, 
until  they  make  or  tender  a  conveyance  of 
the  land."  In  this  case  the  terms  of  the 
contract  providing  for  a  forfeiture  in  case  of 
failure  to  make  prompt  payment  of  install- 
ments when  due,  as  well  as  the  agreement 
to  make  conveyance  of  the  land  upon  pay- 
ment of  all  installments,  etc.,  were,  in  ef- 
fect, identical  with  the  provisions  of  the 
contract  in  the  case  at  bar.  In  its  opinion, 
the  court  said:  "The  obligations  of  the  con- 
tract are  mutual  and  dependent,  and,  before 
one  party  can  enforce  performance,  it  must 
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appear  that  be  Is  not  bimeelt  In  default. 
Tbe  Gabes  migbt  have  enforced  the  collec- 
tion of  all  tbe  Installments  preceding  tbe 
last  one  without  having  tendered  a  convey- 
ance of  the  property  sold;  but,  as  no  steps 
were  taken  to  collect  the  several  Install- 
ments until  after  tbe  last  one  was  due,  a 
single  cause  of  action  exists  for  tbe  collec- 
tion of  tbe  purcbase  money,  and  payment 
cannot  be  compelled  until  they  have  com- 
plied or  tendered  compliance  with  the  obli- 
gations resting  upon  them."  ^he  court  cited 
tbe  opinion  of  lies  v.  EUedge,  18  Kan.  296,— 
a  somewhat  similar  case,— wherein  it  was 
held  that  "all  parties  to  the  papers  must 
perform  at  the  same  time,  neither  being  un- 
der any  obligations  to  trust  tbe  other.  As 
It  appears  that  Elledge  has  neither  deliv- 
ered nor  tendered  a  deed,  be  cannot  main- 
tain an  action  for  the  purchase  money  em- 
braced in  the  note  sued  on."  Applying  tbe 
rule  stated  in  these  cases  to  tbe  facts  in 
tbe  case  at  bar,  we  bold  that,  before  the 
Osage  Carbon  Company  could  place  Marshall 
In  default,  it  must  have  tendered  to  him  a 
deed  to  the  land.  It  is  true  that,  upon  tbe 
failure  of  Marshall  to  pay  any  of  the  install- 
ments preceding  the  last,  it  might  have  can- 
celed the  contract  and  recovered  possession 
of  tbe  land  without  any  offer  on  its  part  to 
perform;  and,  as  Marsball's  right  of  pos- 
session would  have  been  terminated  abso- 
lutely, it  is  possible  that  Brentnall  might  le- 
gally have  recognized  the  Osage  Carbon 
Company  as  bis  landlord.  But,  as  the  com- 
pany delayed  action  until  long  after  the  last 
Installment  became  due,  it  was  then  as  much 
Its  duty  to  tender  a  deed  as  it  was  Mar- 
ehail's  duty  to  tender  payment;  for,  as  was 
said  in  the  case  of  Soper  v.  Gabe,  supra,  aft- 
er the  last  payment  became  due  the  terms  of 
the  contract  were  mutual  and  dependent 
If,  then,  the  Osage  Carbon  Company  could 
not  put  Marshall  in  default  save  by  an  offer 
to  perform,  it  follows  that  the  right  of  pos- 
session was  in  Marshall  during  the  year  that 
Brentnall  claimed  to  hold  the  land  under  a 
lease  from  tbe  Osage  Carbon  Company,  and 
Marshall  was  entitled  to  rent  for  that  time. 
Under  the  circumstances,  the  well-settled 
principle  tliat  tbe  tenant  cannot  dispute  his 
landlord's  title  would  apply.  No  error  ap- 
pearing in  tbe  record,  the  judgment  of  the 
district  court  will  be  affirmed. 


(XI  TJtali,  432) 

STATE  T.  BEDDO. 

(Supreme  Oonrt  of  Uuh.    Nov.  28,  IflOO.) 

CONSTITDTIONAXi  LAW  —  RESTRICTIVH  AND 
MANDATORY  PROVISIONS  —  REVISION  AND 
AMENDMENT  OK  EXISTING  LAWS— DISTRICT 
ATTORNEYS— CRIMINAL  PLEADING— LEOISI>A- 
TIVB  ACT— PART  UNCONSTITUTIONAL— VTHEN 
BALANOB  MAY  STAND— INFORMATIONS— HOW 
SIGNED— JURISDICTION  OF  TRIAL  COURT— IN- 
FORMATION IMPROPERLY  SIGNED. 

1.  The  provisinns  of  section  22,  art.  6,  of  tbe 
state  constitution,  providing  that  "no  law  shall 
be  revised  or  amended  by  reference  to  its  title 


only;  but  the  act  as  revised,  sbail  be  re-enacted 
and  published  at  length,"  are  reetrictive  and 
mandatory;  and  when  an  act  or  a  section  is 
revised  or  amended  the  same  must  l>e  complete 
within  itself,  so  that  when  published  as  revised 
or  amended  it  will  contain  all  the  law  upon  the 
subject  embraced  in  the  act  or  section. 

2.  Chapter  58,  Sess.  Laws  18©9,  clearly  re-, 
reals  the  fact  that  the  legislature  attempted  to 
change  an  existing  law  without  pursuing  the 
method  pointed  out  by  tbe  fundamental  law. 
The  changes  made  are  therefore  in  violation  of 
it,  and  so  much  of  chapter  5C  as  attempts  to 
confer  the  power  to  file  informations  in  cnmiiial 
prosecutions  upon  a  district  attorney,  when  the 
old  law  made  it  incumbent  upon  the  county  at- 
torney to  file  such  informations,  is  without  force 
or  effect. 

3.  When  a  portion  of  an  act  is  unconstitn- 
tional,  and  snch  portion  can  be  rejected,  and 
the  remaining  portion  is  properly  indicated  by 
the  title,  and  forms  a  complete  enactment  in  it- 
self, capable  of  being  executed  according  to  the 
manifest  intention  of  the  legislature,  independ- 
ently of  the  part  striclcen  out,  auch  portion  must 
l>e  sustained. 

4.  Oiapter  56,  Sess.  Laws  1899,  in  so  far  as 
it  is  amendatory  of  sections  633,  9061,  2449, 
4602,  4693,  Rev.  St.  1898,  is  void;  and  district 
attorneys'  whose  offices  were  created  by  said 
act  have  no  power  to  sign  and  file  informations 
in  criminal  cases. 

6.  The  conviction  and  sentence  of  a  person 
charged  with  crime,  by  an  information  not  sign- 
ed by  the  person  designated  by  law,  are  void 
for  want  of  jurisdiction  in  the  trial-court. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Uinta  county: 
John  E.  Booth,  Judge. 

James  W.  Beddo  was  convicted  of  crimen 
and  appeals.    Reversed. 

W.  H.  Frye  and  E.  A.  Walton,  for  appel- 
lant A.  C.  Bishop,  Atty.  Gen.,  and  Wm.  A. 
Lee,  Asst  Atty.  Gen.,  for  tbe  State. 


BARTCH,  0.  J.  Tbe  defendant  herein  was 
prosecuted  for  and  convicted  of  the  crime  of 
rape,  committed  upon  the  person  of  a  little 
girl  12  years  of  age.  Upon  having  t>een  sen- 
tenced to  undergo  imprisonment  in  tbe  peni- 
tentiary for  a  period  of  5  years,  he  appealed 
to  this  court 

The  record  shows  that  tbe  Information  un- 
der which  the  prosecution  was  conducted 
was  filed  by  the  district  attorney  under  chap- 
ter 56,  Sess.  Laws  1899,  p.  77,  and  not  by 
the  county  attorney,  as  provided  in  section 
4692,  Rev.  St  It  is  Insisted  on  behalf  of  the' 
prisoner  that  such  imrtions  of  chapter  56  as 
are  claimed  by  tbe  prosecution  to  authorize 
district  attorneys  to  file  informations  in 
criminal  cases  are  void,  as  being  In  conflict 
with  article  1,  t  24,  and  article  6,  !{  22.  23,  of 
the  state  constitution,  and  that  therefore,  the 
Information  having  been  filed  by  such  district 
attorney.  Instead  of  the  county  attorney,  the 
court  acquired  no  Jurisdiction  to  try  the 
case.  The  decisive  question  herein.  It  seems, 
arises  under  section  22,  art  6,  Const,  which, 
BO  far  as  important  here,  provides  that  "no 
law  shall  be  revised  or  amended  by  reference 
to  its  title  only;  but  tbe  act  as  revised,  shall 
be   re-enacted   and   published   at   length." 
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These  proTlsions  are  clearly  restrictive  and 
mandatory.  Under  the  first  clause  the  legis- 
lature is  deprived  of  all  power  to  revise  or 
amend  any  law  by  merely  referring-  to  its 
title.  To  make  a  valid  revision  of  or  amend- 
ment to  any  law,  the  act  as  revised,  or  sec- 
tion as  amended,  must  be  re-enacted  and 
published  at  ieng^th  as  provided  in  the  latter 
clause  quoted.  This  is  a  wise  provision  of 
the  constitution,  and  was  intended  to  avoid 
that  confusion  which  would  Inevitably  fol- 
low If  an  act  or  section  could  be  revised  or 
amended  by  mere  reference  to  the  title  or 
section  or  word  or  line  as  to  which  the 
change  was  Intended  to  be  made;  for,  after 
repeated  amendments  so  made,  the  statute 
law  would  be  rendered  so  ambiguous  and  im- 
perfect, and  in  the  course  of  time  would  re- 
quire the  examination  of  so  many  enact- 
ments to  ascertain  what  statutes  were  in 
force,  as  to  render  any  satisfactory  determi- 
nation or  conclusion  exceedingly  difficult,  if 
not  Impossible.  Such  revisions  and  amend- 
ments by  mere  reference  to  title,  however, 
not  only  render  the  statute  law  difficult  of 
construction,  but  they  are  calculated  to  con- 
fuse and  mislead  the  public,  and  are  there- 
fore Inimical  to  business  transactions  and 
the  interests  of  the  people.  So  they  have  a 
tendency  to  encourage  Improvident  legisla- 
tion, by  misleading  the  average  legislator, 
who.  because  of  numerous  additions  Inser- 
tions, or  substitutions,  made  with  mere  ref- 
erence to  the  old  statute  or  section,  is  unable 
to  ascertain  what  the  exact  state  of  the  law 
Is;  and  yet  it  is  of  the  highest  importance 
that  every  member  of  the  legislature  shall 
have  a  correct  understanding  of  what  the 
existing  law  is,  before  he  attempts  to  revise 
or  Eunend  It.  This  fact  was  doubtless  recog- 
nized by  the  framers  of  the  constitution,  who 
evidently  Intended  the  provisions  above  quot- 
ed as  a  remedy  for  the  evils  referred  to. 
Therefore  when  an  act  or  a  section  is  revised 
or  amended  the  same  must  be  complete  with- 
in itself,  so  that  when  published  as  revised 
or  amended  it  will  contain  all  the  law  upon 
the  subject  embraced  In  the  act  or  section; 
and  any  matter  contained  in  the  old  statute 
or  section  which  Is  not  contained  In  the  new 
ceases  to  have  the  force  of  law,  except  as  to 
past  transactions.  Snth.  St  Const.  §  131; 
Blakemore  v.  Dolan,  50  Ind.  194;  Dodd  ▼. 
State.  18  Ind.  66.  If,  then,  chapter  56,  Sess. 
Laws  1899,  were  In  no  respect  violative  of 
any  constitutional  provision,  It  would  contain 
all  the  law  upon  the  subject  embraced  there- 
in; and  the  old  law  respecting  prosecutions 
for  crimes,  according  to  the  terms  of  which 
the  county  attorney  was  to  file  all  informa- 
tions, would  cease  to  exist  But  an  examina- 
tion and  comparison  of  that  chapter  with  the 
various  sections  of  the  Revised  Statutes  re- 
ferred to  In  the  title  of  the  act  which  forms 
the  chapter  clearly  reveal  the  fact  that  the 
63  P.— 7 


legislature  attempted  to  change  an  existing 
law  without  pursuing  the  method  pointed 
out  by  the  fundamental  law,  and  the  changes 
made  are  therefore  In  violation  of  it  In  no 
other  light  can  this  legislation .  be  regarded 
than  as  an  effort  to  amend  those  sections  of 
the  Revised  Statutes  by  transferring  some 
of  the  duties  imposed  by  on  existing  law 
upon  the  county  attorney  to  another  and  dif- 
ferent officer.  This  might  have  been  accom- 
plished had  the  mode  pointed  out  by  the 
fundamental  law  been  followed,  and  the  sec- 
tions amended  stated  in  full  and  published 
at  length  in  the  amending  act  As  this  was 
not  done,  and  since  the  positive  mandate  of 
the  constitution  was  violated  by  not  follow- 
ing the  method  prescribed  in  relation  to  re- 
visions and  amendments  of  existing  laws,  so 
much  of  chapter  56  as  attempts  to  confer  the 
power  to  file  informations  In  criminal  prose- 
cutions upon  a  district  attorney,  when  the,. 
old  law  made  it  incumbent  upon  the  county 
attorney  to  file  such  Informations,  must  be 
held  to  be  without  force  or  effect  We  do 
not  think  the  whole  act  Is  necessarily  void. 
The  main  subject  of  the  act  is  independent 
embracing  matter  not  previously  legislated 
upon,  and  is  properly  described  In  the  title. 
It  Is  a  new  subject  and  makes  a  new  enact- 
ment. The  foreign  matter  consists  of  the 
amendatory  portion  of  the  act,  and  may  be 
readily  separated  from  the  main  subject  and 
rejected,  so  as  to  leave  a  sensible  and  com- 
plete enactment,  which  may  be  executed. 
Where  a  portion  of  an  act  Is  unconstitution- 
al, and  such  portion  can  be  rejected,  and  the 
remaining  portion  is  properly  indicated  by 
the  title,  and  forms  a  complete  enactment  In 
Itself,  capable  of  being  executed  according  to 
the  manifest  intention  of  the  legislature,  In- 
dependently of  the  part  stricken  out  such 
remaining  portion  must  be  sustained.  Suth. 
St  Const  1 103;  Cooley,  Const.  LIm.  177, 178; 
Davis  V.  State,  7  Md.  151;  State  v.  Becker 
(S.  D.)  51  N.  W.  1018;  Ritchie  v.  Richards, 
14  Utah,  345,  47  Pac.  670. 

We  are  of  the  opinion  that  the  act  of  1899, 
In  so  for  as  It  is  amendatory  of  sections  633, 
2001,  2449,  4692,  and  4693  of  the  Revised 
Statutes,  is  void;  that  the  district  attorney, 
whose  office  was  created  by  that  act,  had  no 
power  to  sign  and  file  the  Information  In  this 
case;  that  he,  and  not  the  county  attorney, 
having  signed  and  filed  the  Information  un- 
der which  the  defendant  was  prosecuted,  the 
court  acquired  no  Jurisdiction  to  try  the 
case;  and  that  the  conviction  and  sentence 
of  the  prisoner  are  void.  Having  taken  this 
view,  we  do  not  deem  It  important  to  decide 
any  other  question  presented  in  the  record. 
The  case  must  be  reversed  and  remanded  to 
the  court  below,  to  be  disposed  of  as  required 
by  law.    It  Is  so  ordered. 

MINER  and  BAiiKIN,  JJ.,  concur. 
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MORRISON  V.  CLARK  et  al. 
(Supreme  Court  of  Montana.    "Dec.  17,   1900.) 

CORPORATIONS— FAILURE  TO  COMMENCE  BUSI- 
NESS—FORFEITURE OF  CHARTER— CONSnXU- 
TIONAL  PROVISIONS— CONSTRUCTION. 

1.  Under  Her.  St.  1879,  §§  244,  245.  providing 
that  on  filing  a  required  certificate  the  pei-sons 
ugning  it  shall  be  a  body  corporate,  and  may 
acquire  realty  necessary  to  carry  on  the  opera- 
tions named  in  the  certificate,  the  failure  of  a 
mining  company  which  has  filed  such  certif- 
icate to  hold  any  meetings  of  its  stockholders, 
and  omission  to  commence  business,  will  not  in- 
validate a  conveyance  of  mining  claims  to  the 
corporation;  for  neither  such  failure  nor  omis- 
•lon  dissolved  the  corporation,  or  invalidated 
the  proceedings  already  taken,  under  which  it 
became  a  corporation. 

2.  Const.  18S9,  art.  15,  g  1,  providing  that  all 
existing  charters  or  grants  of  special  or  exclu- 
sive privileges  under  which  the  grantees  shall 
not  have  organized  or  commenced  business  in 
good  faith  at  its  adoption  shall  thereafter  have 
no  validity,  does  not  affect  a  mining  company 
incorporated  under  general  laws,  though  it  had 
omitted  to  commence  business  prior  to  the  adop- 
tion of  such  constitution,  since  such  section  only 
annulled  private  charters  or  special  grants  then 
existing,  under  which  the  corporations  thereby 
authorized  had  not  organised. 

Appeal  from  district  court,  Deerlodge  coun- 
ty;  Theodore  Brantly,  Judge. 

Action  by  Alexander  M.  B.  Morrison  against 
William  A.  Clark  and  others.  From  a  judg- 
ment In  favor  of  defendants,  plaintiff  ap- 
peals.   Affirmed. 

J.  E.  Healy,  for  appellant  J.  L.  Wines, 
for  respondents. 

PIGOTT,  J.  The  plaintiff  has  appealed 
from  a  Judgment  entered  against  hini  upon 
his  failure  to  plead  further  after  a  demurrer 
to  the  complaint  bad  been  sustained.  Elim- 
inating allegations  not  material  to  the  case 
as  presented,  as  well  as  mere  legal  conclu- 
sions, and  confining  our  inquiry  to  the  points 
made  in  this  court  by  counsel  for  the  plain- 
tiff, the  questions  arise  out  of  the  following 
facts  admitted  by  the  demurrer:  On  July 
8,  1886,  the  plaintiff  and  one  Napton  deliv- 
ered to  the  Golden  Gate  Mining  Company,  a 
corporation  formed  under  the  provisions  of 
chapter  15,  dlv.  5,  Gen.  Laws,  Rev.  St 
Mont.  1879,  their  deed  conveying  to  It  cer- 
tain lode-mining  claims  owned  by  them  as 
tenants  in  common.  The  certificate  of  asso- 
ciation or  articles  of  Incorporation  had  been 
duly  filed  in  the  proper  offices,  but  neither 
at  the  time  when  the  deed  was  delivered,  nor 
at  any  time  before  November  8,  1889,  when 
the  constitution  of  Montana  was  finally  adopt- 
ed, had  a  meeting  of  the  stockholders  or  di- 
rectors of  the  Golden  Gate  Mining  Company 
been  held;  nor  did  the  company  ever  com- 
mence business.  In  good  faith  or  otherwise. 
In  1894  two  of  the  defendants  recovered 
a  Judgment  against  the  Golden  Gate  Mining 
Company  upon  a  promissory  note  executed 
by  It,  and  the  property  so  conveyed  by  the 
plaintiff  and  Napton  was  afterwards  sold  un- 
der execution  to  the  Judgment  creditors.  The 
company  was  not  made  a  party  to  the  action. 
The  plaintiff  prays  that  the  deed  from  him  to 


the  company  be  declared  void,  and  that  the 
Judgment  and  execution  sale   be  set  aside, 
and  the  defendants  decreed  to  be  without 
right  In  or  lien  upon  the  property  so  thereto- 
fore granted  to  the  Golden  Gate  Mining  Com- 
I  pany.    The  contention  of  the  plaintiff  is  thus 
1  stated  by  his  counsel:     "The  complaint  pro- 
I  ceeds  upon  the  theory  that  the  corporation 
i  went  out  of  existence  upon  the  adoption  of 
i  the  state  constitution,  the  8th  day  of  Novem- 
i  ber,  1889,  and  that  all  subsequent  acts  men- 
tioned in  the  complaint  were  null  and  void; 
that  the  deed  from  plaintiff  became  of  n» 
force  or  virtue;    that  the  note  given  was 
void;   that  the  sale  was  void,  and  that  Clark 
&  Bro.  have  the  sheriff's  certificate  of  sale 
to  property  which  belongs  to   the  plaintiff, 
and  hold  an  adverse  claim  thereto  against 
him,  thereby  casting  a  cloud  upon  the  title 
of  the  plaintiff  to  the  property,— that  is,  con- 
ceding, for  the  sake  of  the  argument,  that 
the  facts  stated  show  that  the  corporation 
had  a  de  facto  existence  prior  to  the  adoption 
of  the  constitution."    There  are,   therefore, 
but  two  questions  to  be  determined;  the  first 
being  whether  the  Golden  Gate  Mining  Com- 
pany had  a  legal  existence  as  a  corporation 
at  the  time  the  plaintiff  made  the  grant  to  It. 

1.  It  should  seem  that,  in  the  absence  of 
fraud,  accident,  and  mistake,  the  plaintiff, 
having  described  the  Golden  Gate  Mining 
Company  as  a  corporation  in  the  deed  of  con- 
veyance, ought  to  be  estopped  from  denying 
that  it  was  a  corporation  at  that  time;  but, 
however  this  may  be,  sections  244  and  245 
of  chapter  15,  supra,  provide  that  when  the 
certificate  required  by  the  former  section- 
shall  have  been  duly  filed  the  persons  who 
signed  and  acknowledged  it,  and  their  suc- 
cessors, shall  be  a  body  politic  and  corporate 
in  fact  and  in  name,  and  by  the  name  stated 
In  the  certificate  shall  hava  succession,  and 
be  capable  of  acquiring  by  purchase  or  other- 
wise, and  holding  or  conveying  by  deed  or 
otherwise,  any  real  or  personal  estate  what- 
ever which  may  be  necessary  to  enable  it  to 
carry  on  the  operations  named  in  the  cer- 
tificate. Failure  to  hold  any  meeting  of  the 
stockholders  or  directors  and  omission  to 
commence  business  in  no  wise  prevented  the 
Golden  Gate  Mining  Company  from  becoming 
a  corporation;  nor  did  either  omission,  or 
both  of  such  omissions,  operate  to  dissolve 
the  corporation,  or  invalidate  Its  acts  or  pro- 
ceedings already  taken,  under  which  it  had 
become  a  corporation.  By  the  conveyance 
It  became  Invested  with  whatever  title  the 
plaintiff  possessed. 

2.  The  other  question  is,  did  the  Golden 
Gate  Mining  Company  cease  to  exist  as  a  cor- 
poration on  November  8,  1889?  Counsel  for 
the  plaintiff  asserts  that  the  corporation  went 
out  of  existence  upon  the  adoption  of  the  con- 
stitution, and  cites  section  1  of  article  15  of 
that  instrument  to  support  the  assertion. 
The  section  ordains  that  "all  existing  cliar- 
ters,  or  grants  of  special  or  exclusive  privi- 
leges, under  which  the  corporations  or  gran- 
tees shall  not  have  organized  or  commenced 
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business  in  good  fnith  at  ttie  time  of  the  adop- 
tion of  this  constitution,  shall  thereafter  have 
no  validity."  Bveu  if  this  section  was  intend- 
ed to  apply  to  corporations  formed  under  gen- 
eral incorporation  acts,  we  are  satisfied,  upon 
the  plainest  principles,  that  It  did  not  have 
the  effect,  either  at  law  or  In  equity,  of  de- 
vesting such  corporations  of  title  to  proper- 
ty, and  reinvesting  the  grantors  therewith. 
Whether  the  section  would  of  its  own  force 
have-vworked  the  utter  destruction  of  such  cor- 
porations, or  would  have  afCected  only  the 
vaUdlty  of  corporate  acts  performed  after  the 
constitution  was  adopted,  is  a  question  that 
need  not  be  considered.  By  the  transfer  from 
the  plaintiff  the  Grolden  Gate  Mining  Com- 
pany acquired  the  title  then  in  him,  and  the 
section  quoted  does  not  purport  to  take  away 
from  a  corporation  falling  vritbln  Its  provi- 
sions title  to  property  theretofore  acquired  by 
It.  It  Is  probable,  however,  that  the  precise 
point  which  the  counsel  for  the  plaintiff  de- 
sires to  make  is  that  the  corporation  ceased 
to  exist  upon  the  adoption  of  the  constitu- 
tion, and  that  therefore  the  Golden  Gate 
Mining  Company  was  not  and  could  not 
have  been  the  party  defendant  In  the  action 
porportlng  to  be  against  It,  wherein  judgment 
was  entered  and  a  sale  made  of  the  prop- 
erty. To  this  question  we  direct  our  atten- 
tion. We  are,  however,  of  the  opinion  that  the 
section  does  not  refer  to  corporations  formed 
by  virtue  of  compliance  with  the  general  laws 
providing  for  their  organization.  The  charter 
ot  such  a  corporation  consists  of  the  general 
laws  under  which  It  Is  formed,  coupled  with 
the  articles  of  association  or  agreement  adopt- 
ed in  conformity  with  them.  Prior  to  1867, 
'wlien  congress  prohibited  the  legislative  as- 
sembly of  the  territory  oi;  Montana  from 
granting  private  charters  or  special  privileges 
(section  1880  of  the  Kevised  Statutes  of  the 
United  States),  the  assembly  had  by  special 
laws  granted  many  private  charters  for  cor- 
porations, and  a  multitude  of  special  privi- 
leges to  natural  persons.  Some  of  the  char- 
ters and  grants  were  for  specified  periods, 
ivhile  others  were  not  limited  as  to  duration, 
and  were  therefore  perpetual.  Existing  "char- 
ters." as  the  term  is  used  In  section  1,  means 
much  the  same  as  existing  ."grants  of  spe- 
cial or  exclusive  privileges";  the  former  re- 
ferring more  particularly  to  corporations. 
■Without  expressing  any  views  in  respect  of 
the  effect  of  the  section  upon  corporations 
theretofore  created  and  formed,  and  then  In 
being,  by  virtue  of  special  charters,  or  of  its 
effect  upon  the  rights  of  natural  persons  to 
■whom  bad  t>een  granted  special  privileges,  we 
are  of  the  opinion  that  the  section.  In  so  far 
as  its  purpose  need  now  he  Inquired  Into,  was 
intended  to  annul  all  private  charters  or  spe- 
cial grants  then  existing  under  which  the  cor- 
porations thereby  authorized  had  not  organ- 
ized—that is,  been  formed— or  commenced 
bnslness  in  good  faith  before  the  adoption  of 
the  constitution.  The  section  has  nothing  to 
do  with  corporations  formed  under  authority 
of  the  general  laws.    Such  corporations  are 


organized  by  a  compliance  with  the  provisions 
of  general  laws  permitting  corporations  to  be 
formed.  A  compliance  with  these  laws  re- 
sults, of  itself,  in  the  organization  of  the 
corporations.  Such  organization  has  no  ref- 
erence to  the  Internal  proceedings  of  the  cor- 
poration, such  as  a  meeting  of  stockholders 
and  the  like.  It  means  the  formation  or  birth 
of  the  body  corporate.  On  the  other  hand,  a 
special  or  private  charter  purporting  to  create 
a  corporation  does  not  necessarily  organize  it. 
In  order  that  the  corporation  be  organized, 
there  must  be  an  acceptance  of  the  charter, 
and  a  compliance  with  whatever  the  special 
law  may  require.  The  word  "organize,"  as 
used  In  section  1,  is  not  appropriate,  and  was 
not  employed,  to  describe  what  corporations 
formed  under  general  laws  must  do  before  the 
adoption  of  the  constitution  in  order  to  pre- 
serve their  franchises;  for  such  corporations 
had  already  been  organized,  by  virtue  of  the 
filing  In  the  proper  ofllces  of  the  certificates 
required.  That  section  1  was  not  designed  to 
include  within  its  provisions  corporations 
formed  and  existing  under  general  laws 
would  seem  to  be  countenanced  by  section  2 
of  article  15,  wlUch,  after  prohibiting  the  leg- 
islative assembly  from  granting,  extending, 
or  amending  by  special  law  any  charter  of 
Incorporation,  enjoins  upon  it  the  duty  of 
providing  "by  general  law  for  the  organiza- 
tion of  corporations  hereafter  to  be  created." 
To  hold  that  section  1  was  designed  to  in- 
validate, for  failure  to  organize  (In  the  sense 
of  electing  directors,  or  the  like)  or  commence 
bnslness  before  the  adoption  of  the  constitu- 
tion, the  charters  of  corporations  formed  un- 
der the  general  laws,  we  must  declare  that 
the  framers  of  the  constitution  intended  to 
annul  the  charters  of  corporations  so  falling, 
although  such  charters  were  obtained  by  fil- 
ing the  certificates  of  incorporation  on  the  day 
next  preceding  the  8th  of  November,  1889. 
The  section  Is  not  to  be  so  interpreted.  It 
follows  that  the  Golden  Gate  Mining  Com- 
pany, for  aught  that  appears  in  the  com- 
plaint-continued to  exist  as  a  corporation  aft- 
er the  adoption  of  the  constitution.  The  judg- 
ment Is  affirmed.    Afilrmed. 

WORD,  J.,  concurs.  BRANTLY,  C.  J.,  hav- 
ing tried  the  case  In  the  court  below,  does  not 
participate  In  the  foregoing  decision. 


(24  Moat  521) 

STATE   ex   rel.   HELENA   WATERWORKS 
CO.  V.  CITY  OF  HELENA  et  al_ 

(Supreme  Court  of  Montana.    Dec.  17,   1000.) 

MUNICIPAL  CORPORATIONS— INDBBTEDNESS— 
LIMIT— CONTRACTS  EXCBBDINO-VALIDITY— 
APPROPRIATION  TO  PAY— NOTICE  OF  LIMIT- 
MANDAMUS. 

_  1.  A  city  bad  already  exceeded  the  constitu- 
tional limit  of  indebtedness.  A  water  company 
furnished  it  water  for  fire,  sewerage,  and  other 
municipal  purposes  under  an  ordinance  provid- 
ing for  the  obtaining  of  water  for  such  pur- 
poses for  a  certain  period,  at  a  certain  price, 
payable  monthly,  appropriating  out  of  the  city's 
yearly  revenues  suflicient  money  to  pay  for  it, 
and  ordering  the  dty  council  for  such  term  to 
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lery  annual  taxes  sufficient  to  meet  the  appro- 
priatiou.  under  the  Political  Code  of  the  state, 
authorizing  the  levy  of  taxes  for  general  pur- 
poses. Held,  that  the  company  could  not  re- 
coTcr  for  water  so  furnished,  under  Const,  art. 
lU,  $  6,  providing  that  no  city  shall  be  allowed 
to  become  indebted  in  any  manner  or  for  any 
purpose  to  an  amount,  including  existing  ip- 
debtedness,  in  the  aggregate  exceeding  3  per 
centum  of  the  taxable  property  therein,  since, 
as  the  liability  of  the  city  would  be  general  and 
not  special  thereunder,  the  contract  entered  into 
created,  and  the  amount  due  for  water  furnish- 
ed thereunder  constitutes,  an  indebtedness  with- 
in the  prohibition  of  the  constitution. 

2.  The  fact  that  the  city  council,  in  accord- 
ance with  Pol.  Code,  §  4874,  providing  that  the 
city  council  must  at  a  certain  time  pass  an  an- 
nual appropriation  ordinance  sufflcient  to  defray 
the  expenses  or  lialulitles  of  the  city  for  the 
euHuing  year,  specifying  the  amount  for  each 
object,  appropriated  a  sum  to  pay  for  water 
furnished  under  such  contract,  does  not  make 
the  city  liable  therefor,  since  the  contract  out  of 
which  the  liability  arose  is  void,  and  no  lawful 
authority  to  pay  it  exists. 

3.  Where  the  liability  of  a  city  under  a  con- 
tract is  general,  and  not  special,  it  there  is  no 
limit  to  the  amount  for  which  such  city  can 
become  indebted  for  a  failure  on  the  part  of 
the  city  to  meet  its  obligations  under  the  con- 
tract as  they  fell  due,  the  other  party  can  re- 
cover a  general  judgment  against  the  city,  and 
have  a  mandamus  for  the  levy  and  collection  of 
ft  tax  to  pay  it. 

4.  Where  the  powers  of  a  city  to  Incur  in- 
debtedness are  limited,  it  is  the  duty  of  one 
who  makes  a  contract  with  such  a  city,  whereby 
an  indebtedness  is  created,  to  take  notice  of  the 
financial  condition  of  the  city,  and  to  determine 
whether  the  proposed  indebtedness  exceeds  the 
constitutional  limitation,  and,  not  having  done 
so,  he  cannot  recover  where  the  city  is  already 
Indebted  beyond  that  limit. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  S.  H.  Mclntlre,  Judge. 

Application  by  the  state  of  Montana,  on  the 
relation  of  the  Helena  Waterworks  Company, 
for  a  writ  of  mandamus  against  the  city  of 
Helena  and  the  city  council  of  the  city  of 
Helena.  From  a  judgment  on  the  pleadings 
in  favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

The  appellant,  in  tbe  district  court  of  Lewis 
and  Clarke  county,  made  an  application  tot  a 
'writ  of  mandamus  requiring  tbe  city  of  Hel- 
ena, and  the  city  council  of  the  city  of  Helena, 
to  audit,  allow,  and  pay  certain  claims  for 
water  furnished  to  said  city  during  and  since 
tbe  month  of  May,  1808,  under  the  terms  of 
an  ordinance  passed  by  the  city  council  of  tbe 
city  of  Helena  on  the  17th  day  of  August, 
1897,  and  also  requiring  the  city  and  said  city 
council  to  appropriate  sufficient  of  the  tax 
levied  In  the  year  1809  to  pay  the  amount  due 
and  to  become  due  under  said  ordinance  for 
water  furnished  during  tbe  fiscal  year  com- 
mencing the  first  Monday  in  May,  1900. 

Tbe  facts  are  substantially  as  follows:  On 
tbe  16tb  day  of  March,  1897,  In  a  suit  then 
pending  in  tbe  circuit  court  of  tbe  United 
States  in  and  for  the  district  of  Montana,  one 
James  H.  Mills  was  appointed  receiver  of  tbe 
water  plant  owned  and  operated  by  the  Hel- 
ena Consolidated  Water  Company,  and  used 
for  tbe  purpose  of  supplying  the  city  of  Hel- 
ena and  the  Inhabitants  thereof  with  water. 
On  August  17,  1897,  as  stated  above,  the  city 


council  of  the  city  of  Helena  duly  passed  Or- 
dinance No.  367,  entitled  "To  provide  the  city 
of  Helena  with  water  for  fire,  sewerage  and 
other  municipal  purposes  for  a  period  of  five 
years  from  August  Ist,  1807."  Among  other 
things,  said  ordinance  provided  that  James  H. 
Mills,  as  receiver  of  the  Helena  Consolidated 
Water  Company,  should  furnish  to  the  city 
of  Helena,  for  a  period-  of  five  years  from  the 
1st  day  of  August,  1897,  an  ample  and  suffi- 
cient supply  of  good,  pure,  wholesome,  and 
dear  water  for  fire,  sewerage,  and  other  mu- 
nicipal purposes.  The  consideration  for  the 
water  so  furnished  was  tbe  sum  of  $1,500  per 
month,  payable  on  or  before  tbe  10th  day  of 
each  month,  for  water  furnished  during  the 
preceding  month.  Section  11  of  said  ordi- 
nance is  as  follows:  "There  is  hereby  appro- 
priated out  of  tbe  yearly  revenues  of  said  city 
Of  Helena,  for  the  use  and  benefit  of  said  re- 
ceiver, during  tbe  full  term  of  five  years  from 
and  after  tbe  first  day  of  August,  A.  D.  1897, 
the  sum  of  fifteen  hundi-ed  dollars  per  month 
for  tbe  use  of  water  through  the  present  ex- 
isting hydrants,  by  said'  city,  for  tbe  pur- 
pose of  fire,  sewerage  and  otber  municipal 
purposes;  and  tbe  further  sum  of  five  dol- 
lars and  eighty-three  cents  per  month  per 
hydrant  for  each  and  every  hydrant  hereafter 
ordered  to  be  erected  by  said  city  council  for 
tbe  use  of  water  through  the  same  for  fire, 
sewerage  and  other  municipal  purposes.  And 
it  is  hereby  made  tbe  duty  of  said  city  council 
during  tbe  term  of  five  years  to  levy  annual 
taxes  under  tbe  provisions  of  tbe  Political 
Code  of  the  State  of  Montana  authorizing  the 
levy  of  taxes  for  general  purposes,  sufflcient 
in  amount  to  meet  tbe  appropriations  hereby 
made."  Said  ordinance  further  provided  that 
within  30  days  after  the  passage  thereof  said 
receiver  should  file  with  tbe  city  clerk  an  ac- 
ceptance In  writing  of  all  tbe  terms  and  con- 
ditions thereof,  and  that  immediately  there- 
after said  ordinance  should  become  effectual 
as  a  contract  between  tbe  city  and  said  re- 
ceiver, for  the  purposes  and  upon  tbe  terms 
and  conditions  named  therein.  It  appears 
from  the  petition  that  within  said  period  of 
30  days  said  James  H.  Mills,  as  receiver,  filed 
his  acceptance  in  writing  of  the  terms  and 
conditions  of  said  ordinance.  It  further  ap- 
pears that  since  tbe  acceptance  of  said  ordi- 
nance water  has  been  furnished  to  tbe  city  of 
Helena  In  accordance  with  the  terms  thereof, 
and  has  been  used  by  said  city  for  tbe  pur- 
poses mentioned  therein.  It  also  appears 
that  nothing  has  been  paid  for  water  furnish- 
ed since  the  1st  day  of  May,  1898. 

It  Is  alleged  in  the  petition  that  tbe  said 
city  of  Helena  levied  a  tax  for  general  mu- 
nicipal and  administrative  purposes  sufiiclent 
in  amount  to  meet  and  discharge  tbe  appro- 
priation made  In  said  ordinance  for  tbe  fiscal 
year  beginning  with  the  first  Monday  In  May, 
1808,  together  with  all  other  liabilities  and 
expenses  of  said  city  for  said  year;  that  a 
liiie  tax  was  levied  by  the  city  council  for  the 
fiscal  years  commencing  with  the  first  Monday 
in  May,  1899  and  19U0,  respectively,  in  each 
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Instance  sufficient  In  amount  to  pay  and  dis- 
cbarge the  appropriation  made  by  said  ordi- 
nance for  each  of  said  years,  together  with 
the  other  liabilities  and  expenses  of  the  city. 
It  Is  alleged  that  each  year  since  the  passage, 
approyal,  and  acceptance  of  said  ordinance 
the  said  city  council  has  appropriated  in  the 
annual  appropriation  ordinance  the  sum  of 
$18,000  to  pay  for  water  furnished  under  said 
ordinance.  Then  follows  an  allegation  that 
the  water  plant  and  system  of  appellant  is 
the  only  one  in  the  city  of  Helena,  and  that 
no  other  person  or  corporation  was,  either  at 
the  time  of  the  passage  or  acceptance  of  said 
ordinance,  or  long  prior  thereto,  or  Is  now. 
In  a  position  to  furnish  water  to  said  city  of 
Helena  for  the  purposes  specified  in  said  ordi- 
nance. 

The  amended  answer  to  the  petition  con- 
sisted of  denials  of  certain  allegations  con- 
tained therein,  certain  allegations  not  now 
material,  and  separate  defenses  In  substance 
as  follows:  (1)  That  no  bids  were  ever  asked 
for  or  received  prior  to, entering  into  the  al- 
lied contract  between  the  said  city  and  said 
James  H.  Mills,  receiver,  predecessor  in  in- 
terest of  appellant;  that  no  bids  for  entering 
Into  said  alleged  contract  were  ever  aslted  or 
adyertised  for  as  required  by  the  provisions. 
of  article  1  of  chapter  16,  relating  to  con- 
tracts, of  the  Bevlsed  Ordinances  of  1897  of 
said  city  of  Helena;  and  that  when  said  con- 
tract was  entered  into  a  contract  could  have 
been  made  with  responsible  parties,  who 
would  have  agreed  within  six  months  there- 
after to  supply  the  said  city  with  water  for 
the  purposes  mentioned  In  said  ordinance, 
from  sources  other  than  those  owned  or  con- 
trolled by  the  appellant  (2)  That  at  the  time 
the  city  entered  into  said  contract  and  during 
all  of  the  year  1897,  as  shown  by  the  last  as- 
sessment for  state  and  county  taxes,  the  value 
of  the  taxable  property  In  the  city  of  Helena 
did  not  exceed  the  sum  of  $12,656,783,  and 
that  it  has  not  at  any  time  since  exceeded 
Buch  sum;  that  at  the  time  said  contract  was 
entered  into,  and  at  all  times  since,  the  aggre- 
gate Indebtedness  of  the  city  was,  and  still 
Is,  largely  in  excess  of  the  3  per  centum  of 
the  Talue  of  the  taxable  property  therein,  as 
shown  by  all  the  assessments  for  state  and 
conuty  taxes  made  during  any  of  the  times 
mentioned  in  said  petition,  and  was  at  all  of 
said  times,  and  still  Is,  In  excess  of  the  sum 
of  $516,000.  To  the  amended  answer  a  repli- 
cation was  filed.  Defendant  moved  for  judg- 
ment on  the  pleadings,  which  motion  was  by 
the  court  sustained.  From  the  Judgment  en- 
tered upon  said  order,  this  appeal  Is  taken. 

Clayberg  &  Gunn,  for  appellant  Edward 
Horaky,  for  respondent 

WOBD,  J.  (after  stating  the  facts).  The 
first  question  we  shall  consider  is,  did  the 
dty  of  Helena,  by  entering  into  the  contract 
for  a  water  supply,  incur  an  "indebtedness," 
within  the  meaning  of  that  term  as  it  is  used 
In  section  6  of  article  13  of  the  constitution  of 
Montana?    Section  6  of  article  13  of  the  con- 


stitution Is  as  follows:  "No  city,  town,  town- 
ship or  school  district  shall  be  allowed  to 
become  Indebted  in  any  manner  or  for  any 
purpose  to  an  amount,  including  existing  in- 
debtedness, in  the  aggregate  exceeding  three 
per  centum  of  the  value  of  the  taxable  prop- 
erty therein,  to  be  ascertained  by  the  last 
assessment  for  the  state  and  county  taxes 
previous  to  the  incurring  of  such  Indebted- 
ness, and  all  bonds  or  obligations  in  excess 
of  such  amount  given  by  or  on  behalf  of  such 
city,  town,  township  or  school  district  shall 
be  void:  provided,  however,  that  the  legis- 
lative assembly  may  extend  the  limit  men- 
tioned in  this  section,  by  authorizing  mu- 
nicipal corporations  to  submit  the  question 
to  a  vote  of  the  taxpayers  affected  thereby, 
when  such  Increase  is  necessary  to  construct 
a  sewerage  system  or  to  procure  a  supply  of 
water  for  such  municipality,  which  shall  own 
and  control  said  water  supply  and  devote  the 
revenues  derived  therefrom  to  the  payment  of 
the  debt"  It  is  admitted  bj  the  plead- 
ings that  at  the  time  when  the  contract  be- 
tween James  H.  Mills,  receiver,  and  the  city 
of  Helena  was  executed  the  city  of  Helena 
was .  Indebted  in  a  sum  in  excess  of  3  per 
centum  of  the  assessed  valuation  of  the  tax- 
able property  In  said  city,  as  ascertained  by 
the  last  assessment  prior  thereto  for  state 
and  county  taxes.  In  the  court  below  coun- 
sel for  defendants  took  the  position  that  the 
city,  thus  Indebted  by  entering  Into  said  con- 
tract created  an  indebtedness,  within  the  pro- 
hibition of  the  constitution.  In  support  of  this 
position,  the  case  of  Davenport  v.  Kleln- 
schmidt  6  Mont  502, 13  Pac.  249,  among  oth- 
ers, was  cited.  In  view  of  the  fact  that  the  re- 
spondents claim  that  this  decision  is  conclu- 
sive of  the  questions  here  presented,  and  Inas- 
much as  the  appellant  seeks  to  show  that 
this  case  has  been  overruled,  or,  at  least, 
should  not  In  the  light  of  the  facts  here 
presented,  be  held  to  control  the  decision 
upon  this  appeal,  we  will  examine  the  case  of 
Davenport  v.  Klelnschmidt  and  seek  to  de- 
termine If  any  of  the  questions  therein  de- 
cided are  the  same  as  those  now  presented. 

The  suit  of  Davenport  v.  Kleinschmldt  was 
one  for  a  perpetual  injunction,  brought  against 
the  mayor  and  aldermen  of  the  city  of  Hele- 
na and  George  F.  Woolston,  to  restrain  them 
from  carrying  out  a  certain  contract,  alleged 
to  be  Illegal,  by  laying  water  mains  or  erect- 
ing hydrants  In  the  city,  or  by  issuing  any 
warrants  for  any  water  supplied  to  said  city 
under  said  contract  Passing  over  those  por- 
tions of  the  opinion  given  up  to  matters  not 
now  material,  we  come  to  a  question  like 
unto  the  one  now  before  us.  We  quote  as 
follows:  "But  Is  such  a  contract  as  that  pro- 
posed by  the  ordinance  in  controversy  ac- 
tually forbidden  by  the  charter  of  the  city, 
as  Is  contended  by  the  respondents?  Let  us 
examine  tlie  charter,  for  the  purpose  of  point- 
ing out  the  precise  section  imposing  the  re- 
striction. It  Is  therein  prescribed  'that  said 
city  shall  not  be  authorized  to  Incur  any  In- 
debtedness on  behalf  of  said  city,  for  any 
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purpose  -whatever,  to  exceed  the  sum  of  $20,- 
000.'  Section  17,  as  amended  by  Act  1883 
(page  19,  Charter).  The  allegations  of  the 
complaint,  which,  for  the  purpose  of  this 
case,  are  for  the  present  taken  as  true,  show 
the  present  bonded  Indebtedness  of  the  city 
to  be  $19,500,  and  the  floating  debt,  consist- 
ing of  outstanding  warrants,  to  be  J^IS.OOO. 
No  distinction  is  drawn  in  the  charter  be- 
tween bonded  debt  and  floating  debt,  and, 
from  tlie  figures  presented,  it  clearly  appears 
that  the  limit  has  been  already  readied,  and 
that  the  city  cannot  Incur  any  further  in- 
debtedness, until  some  of  that  outstanding 
has  been  discharged,  oc  the  limit  enlarged  by 
the  legislature.  Then  If,  by  entering  into 
the  proposed  contract,  the  city  council  would 
'Incur  an  indebtedness,'  the  same  Is  plainly 
prohibited  by  the  express  terms  of  the  char- 
ter." The  court  then  goes  on  to  Interpret 
the  term  "indebtedness"  as  used  in  the  city 
charter,  and  exhaustively  reviews  the  deci- 
sions of  Iowa,  Illinois,  and  Indiana,  wherein 
the  meaning  of  constitutional  provisions  prac- 
tically the  same  as  those  of  section  6  of  arti- 
cle 13  of  the  constitution  of  Montana  is  de- 
termined, and  reaches  the  conclusion  that  the 
contract  before  the  court  Inrolved  a  liabili- 
ty to  pay  money  on  a  contingency  morally 
sure  to  talie, place,  irrespective  of  any  action 
taken,  or  option  exercised,  by  the  city  in  the 
future,  and  so  constituted  an  Indebtedness 
such  as  was  prohibited  by  the  express  terms 
of  the  charter.  Among  other  cases  cited 
from  and  commented  on  by  the  court  in  reach- 
ing this  conclusion  were  Water  Co.  v.  Wood- 
ward, 49  Iowa,  59,  and  Grant  v.  City  of  Dav- 
enport, 36  Iowa,  401.  Counsel  for  appel- 
lant contend  that  these  decisions  were  mis- 
interpreted by  the  court  In  Davenport  v. 
Klelnschmidt,  and  so,  when  carefully  con- 
sidered, do  not  support  the  conclusion  drawn 
therefrom.  Let  us  see  if  this  is  so.  The  su- 
preme court  of  Iowa  In  Water  (To.  v".  Wood- 
ward, supra,  construing  a  constitutional  pro- 
vision almost  identical  with  our  own,  says: 
"It  is  believed  the  constitution  applies  not 
only  to  a  present  indgbtedness,  but  also  to 
such  as  is  payable  on  a  contingency  at  some 
future  day,  or  which  depends  on  some  con- 
tingency before  a  liability  is  created.  But  It 
must  appear  that  such  contingency  is  sure 
to  take  place,  irrespective  of  any  action  tak- 
en, or  option  exercised,  by  the  city  In  the 
future.  That  is,  if  a  present  indebtedness  Is 
Incurred,  or  obligations  assumed,  which,  with- 
out further  action  on  the  part  of  the  city, 
have  the  eftect  to  create  an  indebtedness  at 
some  future  day,  such  are  within  the  Inhibi- 
tion of  the  constitution.  But  if  the  fact  of 
the  indebtedness  depends  upon  some  act  of 
the  city,  or  upon  Its  volition,  to  be  exercised 
or  determined  at  some  future  date,  then  no 
present  indebtedness  Is  incurred,  and  none 
will  be  until  the  period  arrives,  and  the  re- 
quired act  or  option  Is  exercised,  and  from 
that  time  only  can  it  be  said  there  exists  an 
indebtedness."    Commenting  on  the  above. 


this  court  In  Davenport  v.  Klelnschmidt  held 
that  case  analogous  to  the  one  then  before 
it.  Such,  In  our  opinion,  is  true,  in  view  of 
the  conclusions  reached;  for  It  Is  to  be  noted 
that  the  Iowa  decisions  are  in  accord  with 
the  views  expressed  In  Davenport  v.  Baein- 
schmldt  to  this  extent,  at  least,  that  a  con- 
tract for  a  water  supply  entered  Into  by  a 
city  which  has  already  exceeded  the  consti- 
tutional limit  of  indebtedness,  and  which 
water  supply  such  city  is  not  able  to  pay  for 
out  of  its  current  revenues,  together  with 
its  other  current  expenses,  is  a  contract  with- 
in the  prohibition  of  the  constitution.  The 
Iowa  court,  however,  goes  further,  and  holds 
"that  when  the  contract  made  by  the  mu- 
nicipal corporation  pertains  to  the  ordinary 
expenses,  and  is,  together  with  other  like 
expenses,  within  the  limit  of  Its  current  reve- 
nues, and  such  taxes  as  it  may  legally  and  in 
good  faith  intend  to  levy  therefor,  such  con- 
tract does  not  constitute  the  incurring  of  in- 
debtedness,' within  the  meaning  of  the  con- 
stitutional provisions."  Grant  v.  City  of  Dav- 
enport supra.  But  this  court  in  Davenport 
V.  Klelnschmidt  refused  to  adopt  the  con- 
struction of  this  constitutional  prohibition 
against  incurring  Indebtedness,  though  urged 
upon  Its  attention  by  counsel,  but,  on  the 
contrary,  approved  the  construction  given 
by  the  courts  of  Illinois  and  other  states  to 
a  constitutional  provision  practically  the  same 
as  our  own. 

It  is  said  that  In  Davenport  v.  Kleln- 
schmidt it  did  not  appear,  as  It  does  from 
the  pleadings  In  the  case  at  bar,  that  for 
each  year  since  the  making  of  the  contract 
the  city  had  levied  and  collected  taxes  In 
an  amount  sufficient  to  make  the  payments 
provided  for  in  said  contract,  and  to  meet 
all  the  other  liabilities  and  expenses  of  the 
city;  but  the  authorities  cited  and  approved 
by  the  court  passed  upon  a  like  contention, 
and  held  it  to  be  against  the  plain  meaning 
of  the  constitution,  and  so  without  merit. 
Thus,  in  City  of  Springfield  v.  Edwards,  84 
III.  626,  the  court  say:  "Appellant  contends 
that  when  liabilities  are  created  and  appro- 
priations are  made  which  qre  within  the  lim- 
its of  the  revenue  accruing  to  meet  them, 
they  are  not  'debts,'  within  the  meaning  of 
the  prohibition  of  the  constitution;  and  that 
temporary  loans  are  not,  when  within  the 
limits  of  the  revenue  expected  to  be  realized. 
The  first  branch  of  this  position  has  sup- 
port in  Grant  v.  City  of  Davenport,  36  Iowa, 
396;  People  v.  Pachece,  27  Cal.  175;  Kop- 
plkus  v.  Commissioners,  16  Cal.  253;  State 
v.  McCauley,  15  Cal.  455;  State  v.  Medbery, 
7  Ohio  St.  522;  and  State  v.  Mayor,  etc.,  of 
aty  of  New  Orleans,  23  La.  Ann.  358.  These 
cases  maintain  the  doctrine  that  revenues 
may  be  appropriated  in  anticipation  of  their 
receipt,  as  etFectually  as  when  actually  In 
the  treasury;  that  the  appropriation  of  mon- 
eys when  received  meets  the  services  as  they 
are  rendered,— thus  discharging  the  liabili- 
ties as  they  arise,  or  rather  anticipating  and 
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preventing  their  existence.  In  considering 
■what  construction  shall  be  given  to  a  con- 
stitution or  a  statute,  we  are  to  resort  to 
the  natural  signification  of  the  words  em- 
plojed,  In  the  order  and  grammatical  ar- 
rangement in  which  they  are  placed;  and  If, 
when  thus  regarded,  the  words  embody  a 
definite  meaning,  which  Involves  no  absurd- 
ity, and  no  contradiction  between  dlfCerent 
parts  of  the  Instrument,  then  such  meaning 
is  the  only  one  we  are  at  liberty  to  say  waS 
intended  to  be  conveyed.  There  Is  no  diffi- 
culty In  ascertaining  the  natural  significa- 
tion of  the  words  employed  in  the  clause  of 
the  constitution  under  consideration,  and  to 
give  them  that  meaning  Involves  no  absurd- 
ity or  contradiction  with  other  clauses  of 
the  constitution.  The  prohibition  is  against 
becoming  Indebted,— that  Is,  voluntarily  in- 
curring a  legal  liability  to  pay,— 'In  any  man- 
ner or  for  any  puriK>se,'  when  a  given 
amount  of  Indebtedness  has  previously  been 
Incurred.  It  could  hardly  be  probable  that 
any  two  individuals  of  average  intelligence 
could  tmderstand  this  language  differently. 
It  is  clear  and  precise,  and  there  Is  no  rea- 
son to- believe  the  convention  did  not  Intend 
what  the  words  convey.  A  debt  payable  in 
the  future  is  obviously  no  less  a  debt  than 
If  payable  presently;  and  a  debt  payable 
upon  a  contingency,  as  upon  the  happening 
of  some  event,  such  as  the  rendering  of  serv- 
ice or  the  delivery  of  property,  etc.,  la  some 
kind  of  a  debt,  and  therefore  within  the  pro- 
bibitlon.  If  a  contract  or  undertaking  con- 
templates. In  any  contingency,  a  liability  to 
pay,  when  the  contingency  occurs  the  11a- 
blUty  is  absolute,— the  debt  exists,— and  It 
differs  frofti  a  present,  unqualified  promise  to 
pay  only  in  the  manner  by  which  the  Indebt- 
edness was  incurred.  And,  since  the  pur- 
pose of  the  debt  is  expressly  excluded  from 
consideration,  it  can  make  no  difference 
whether  the  debt  be  for  necessary  current 
expenses  or  for  something  else."  And,  as  if 
these  propositions  did  not  cover  the  ques- 
tion, the  court  went  further,  and  held  it  un- 
lawful for  a  city  Indebted  l>eyond  the  con- 
stitutional limit  to  Incur  a  liability  for  cur- 
rent expenses  or  for  anything  else,  even 
though  It  should  at  the  same  time  make  a 
formal  appropriation,  within  the  limits  of  its 
revenue,  to  meet  it;  that  to  avail  Itself  of 
current,  but  uncollected,  revenue  for  such 
purpose  it  must  go  further,  and  assign  the 
amount  out  of  a  tax  actually  levied,  and 
without  recourse,  in  such  a  manner  as  to 
"leave  upon  the  city  no  future  obligation, 
either  absolute  or  contingent,  whereby  Its 
debt  might  be  Increased."  Prince  v.  City 
of  Quincy,  128  111.  443.  21  N.  E.  768.  In  Law 
V.  People,  '87  111.  385,  the  case  of  City  of 
Springfield  v.  Edwards,  supra,  itf  approved, 
the  propositions  above  quoted  therefrom  are 
affirmed,  and  it  is  there  declared  that  the 
inhibition  of  the  constitution  Includes  "In- 
debtedness" of  every  kind  and  character, 
and  in  every  sense  of  the  term,  no  matter 


what  the  form  by  which  It  is  evidenced  may 
be,  when  contracted  or  Issued  after  the  stat- 
utory limit  is  reached.  In  Buchanan  v.  GIty 
of  Litchfield,  102  U.  S.  278.  2ft  L  Ed.  138,  and 
City  of  Litchfield  v.  Ballou,  114  tJ.  S.  190, 
5  Sap.  Ct.  820,  29  L  Ed.  132,  the  construc- 
tion placed  upon  that  section  of  the  Illinois 
constitution  before  the  court  In  City  of 
Springfield  v.  Edwards  and  Law  v.  People, 
supra,  Is  approved.  In  the  latter  case,  Mr. 
Justice  Miller,  speaking  for  the  court,  says: 
"The  language  of  the  constitution  is  that  no 
city,  etc.,  'shall  be  allowed  to  become  in- 
debted In  any  manner  or  for  any  purpose  to 
an  amount,  Including  existing  indebtedness, 
in  the  aggregate  exceeding  five  per  centum 
on  the  value  of  Its  taxable  property.'  It 
shall  not  become  Indebted.  Shall  not  incur 
any  pecuniary  liability.  It  shall  not  do  this 
in  any  manner.  Neither  by  l>onds,  nor  notes, 
nor  by  express  or  implied  promises.  Nor 
shall  it  be  done  for  any  purpose.  No  matter 
how  urgent,  how  fiseful,  how  unanimous  the 
wish.  There  stands  the  existing  Indebted- 
ness to  a  given  amount  in  relation  to  the 
sources  of  payment  as  an  impassable  ob- 
stacle to  the  creation  of  any  further  debt. 
In  any  manner,  or  for  any  purpose  whatever. 
If  this  prohibition  Is  worth  anything.  It  is 
as  effectual  against  the  implied  as  the  ex- 
press promise,  and  is  as  binding  In  a  court 
of  chancery  as  a  court  of  law."  Such  was 
the  interpretation  by  the  highest  court  In 
the  land  of  this  constitutional  provision  of 
the  state  of  Illinois  when  orfr  own  consti- 
tution containing  a  like  provision  was  adopt- 
ed. 

We  have  carefully  examined  those  sections 
of  our  constitution  wherein  counsel  for  ap- 
pellant claim  an  interpretation  of  the  term 
"indebtedness,"  as  used  In  the  constitution., 
may  be  found.  The  sections  cited  are  by 
their  terms  applicable  to  the  state  alone.  By 
them  the  limit  of  state  Indebtedness  is  fixed, 
as  is  the  limit  of  taxation  as  well.  In  the 
case  of  -cities,  etc.,  the  limit  of  Indebtedness 
Is  fixed  by  the  constitution,  but  the  limit  of 
taxation  Is  fixed  by  the  Code,  and  so  subject 
to  change.  Why  cities,  etc.,  were  not  Includ- 
ed within  the  terms  of  section  2,  art.  13,  and 
section  12,  art.  12,  we  need  not  pause  to  in- 
quire, since  we  find  as  to  them  an  express 
provision,  the  meaning  of  which  is  now  be- 
fore us  for  determination.  Nothing  Is  said 
In  the  constitution  as  to  the  manner  in  which 
a  city  shall  meet  its  current  expenses.  The 
inhibition  Is  against  a  city  becoming  indebted 
In  any  manner  or  for  any  purpose  to  an 
amount  exceeding  a  certain  per  cent,  of  its 
taxable  property. 

In  view  of  these  holdings,  we  can  conceive 
of  no  possible  ground  for  the  supposed  distinc- 
tion between  an  indebtedness  for  current  ex- 
penses, payable  out  of  the  current  revenues, 
and  one  for  the  payment  of  which  no  provi- 
sion has  been  made,  and  for  which  the  city  is 
generally  liable.  See,  also.  Fuller  v.  City  of 
Chicago,  89  111.   262;    Fuller   v.   Heath,    Id. 
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296;  Howell  v.  City  ol  Peoria,  90  111.  104; 
Prince  v.  City  of  Qulncy,  105  111.  138;  City 
of  Chicago  V.  McDonald  (111.  Sup.)  52  N.  E. 
982;    City  of  Helena  v.  Mills,  36  C.  O.  A.  1, 

94  Fed.  916;   Beard  t.  City  of  Hopkinsvllle, 

95  Ky.  239,  24  S.  W.  872,  23  L.  R.  A.  402; 
Splllman  v.  City  of  Parkersburg,  35  W.  Va. 
eO«,  14  S.  E.  279;  People  v.  May,  9  Colo.  404, 
12  Pac.  839;  Nlles  Waterworks  v.  City  of 
Niles,  59  Mich.  311,  26  N.  W.  525;  Sackett  v. 
CJlty  of  New  Albany,  88  Ind.  473;  Ming  v. 
Pratt,  22  Mont.  262,  56  Pac.  279;  Jay  v. 
School  Dtst.  (Mont.)  61  Pac.  250. 

Counsel  for  appellant  next  contend  that, 
even  If  this  court  is  of  opinion  that  the  case 
of  Davenport  v.  Kleinschmidt  supports  the 
proiMSitlon  that,  by  entering  Into  the  contract 
now  before  us,  the  city  incurred  an  Indebted- 
ness such  as  Is  prohibited  by  the  constitution, 
yet  that  case  cannot  be  looked  to  as  an  au- 
thority, for  the  reason  that  it  has  been  over- 
ruled by  the  case  of  State  v.  City  of  Great 
Falls,  19  Mont.  518,  49  Pac.  15.  We  do  not 
so  read  this  last  case.  At  the  time  the  con- 
tract before  the  court  In  the  Great  Falls  Case 
was  entered  into  there  existed  an  act  of  the 
legislature  conferring  upon  cities  the  power 
to  levy  and  collect  a  tax,  not  to  exceed  five 
mills  on  the  dollar,  for  fire  and  water  pur- 
poses. The  court  said:  "This  law  was  In 
force  when  Ordinance  No.  17  was  passed,  ap- 
proved, and  accepted.  We  are  of  the  opinion 
that  this  law  became  a  part  of  the  contract 
embodied  in  said  ordinance,  and  that  relator 
had  a  right  to*  insist  that,  in  so  far  as  might 
be  necessary  to  pay  what  was  due  it  for  hy- 
drant rentals  In  accordance  with  rates  pre- 
scribed In  the  ordinance  contract,  a  special 
tax,  as  provided  for  in  that  act,  should  be  lev- 
ied annually;  of  course.  In  only  such  sums  as 
would  be  needed,  and  not  exceeding  the  five- 
mill  limit.  The  contract  was  entered  into  In 
contemplation  of  a  special  fund  being  created 
by  the  city  to  meet  liabilities  Incurred  there- 
under, and  the  legislature  in  said  act  contem- 
plated at  the  time  that  cities  of  the  territory 
should  pay  for  water  used  by  them  for  sewer- 
age and  fire  purposes  from  taxes  levied  and 
collected  for  that  specific  purpose.  The  case 
of  Davenport  v.  Kleinschmidt,  supra,  does  not 
disapprove  the  Iowa  cases  holding  that,  be- 
cause a  general  law  provided  for  payment 
from  a  special  fund,  a  liability  Incurred  by  a 
city  to  supply  its  inhabitants  with  water  was 
not  a  'debt,'  in  the  sense  of  the  term  as  em- 
ployed In  the  constitution  of  Iowa,  forbidding 
cities  to  incur  debts  in  excess  of-  a  certain 
proportion  of  their  assessable  property.  It 
was  under  different  conditions  of  law  and  fact 
that  the  supreme  court  of  the  territory  of 
Montana  held  In  Davenport  v.  Kleinschmidt 
tliat  the  liability  incurred  by  the  city  of  Hel- 
ena under  its  ordinance  contract  was  a  debt. 
This  appears  from  a  careful  reading  of  the 
case." 

The  case  of  Davenport  v.  Kleinschmidt  and 
the  Great  Falls  Case  stand  for  two  different 
and  distinct  principles.    The  first  is  an  au- 


thority for  the  proposition  that  when  a  mu- 
nicipality has  exceeded  the  constitutional  limit 
of  Indebtedness  a  contract  for  a  water  supply, 
under  which  the  city  is  liable  generally,  is 
the  Incurring  of  an  Indebtedness,  within  the 
meaning  of  the  constitution,  and  the  Great 
Falls  Case  Is  an  authority  for  the  proposition 
that  such  a  contract  does  not  create  an  in- 
debtedness when  the  city  making  the  contract 
is  authorized  by  law  to  levy  a  special  tax  ex- 
pressly for  the  payment  of  such  contract  lia- 
bility. In  a  case  falling  within  the  first  class, 
the  liability  of  the  dty  is  general,  and  is  pay- 
able out  of  all  Its  revenues.  Thus,  In  the 
case  at  bar.  section  11  of  the  ordinance  makes 
it  the  duty  of  the  "city  council  during  the 
term  of  five  years  to  levy  annual  taxes  under 
the  provisions  of  the  Political  Code  of  the 
state  of  Montana  authorizing  the  levy  of  tax- 
es for  general  purposes,  sufficient  In  amount 
to  meet  the  appropriations  hereby  made," 
which,  as  appropriated  by  the  same  section,  la 
the  sum  of  $1,500  per  month  for  water  fur- 
nished. In  cases  faUing  within  the  second 
class,  the  liability  is  special,  and  Is  limited 
to  the  amount  of  the  special  tax  the  levy  of 
which  Is  expressly  authorized  by  law.  So  it 
may  be  said  that  the  Great  Falls  Case  ap- 
proves, rather  than  overrules,  the  case  of 
Davenport  v.  Kleinschmidt  See  (Slty  of  Hel- 
ena V.  Mills,  supra.  And  It  may  be  here 
noted  that  since  the  decision  of  the  Great 
Falls  Case  the  special  tax  for  fire  and  water 
purposes  therein  considered  has  been  abrogat- 
ed by  the  adoption  of  the  Codes,  and  the  same 
conditions  are  now  presented  as  existed  at  the 
time  the  case  of  Davenport  v.  Kleinschmidt 
was  decided.  City  of  Helena  v.  Mills,  supra. 
Ctounsel'for  appellant  contend  that  the  con- 
clusions reached  by  this  court  In  Davenport 
V.  Kleinschmidt  are  in  conflict  with  the  de- 
cision of  the  supreme  court  of  the  United 
States  In  City  of  Walla  Walla  v.  Walla  Wal- 
la Water  (Do.,  172  U.  S.  1,  19  Sup.  C3t  77,  45 
L.  Ed.  341.  With  this  we  cannot  agree. 
In  the  first  place,  It  appears  from  a  reading 
of  the  opinion  In  the  Walla  Walla  Case  that 
at  the  time  the  bill  in  equity  was  filed,  and 
the  preliminary  Injunction  against  the  city 
was  granted,  the  city  of  Walla  Walla  was 
not  Indebted  to  an  amount  in  excess  of  the 
limit  of  Indebtedness  fixed  In  Its  charter. 
Commenting  on  limitations  of  this  character, 
the  court  in  the  Walla  Walla  Case  say: 
"The  obvious  purpose  of  limitations  of  this 
kind  in  municipal  charters  is  to  prevent  the 
improvident  contracting  of  debts  for  other 
than  the  ordinary  current  expenses  of  the 
municipality.  It  certainly  has  no  reference 
to  debts  incurred  for  the  salaries  of  munic- 
ipal officers,  members  of  the  fire  and  police 
departments,  school  teachers,  or  other  sal- 
aried emplRy^s  to  whom  the  city  necessarily 
becomes  indebted  In  the  ordinary  conduct  of 
municipal  affairs,  and  for  the  discharge  of 
which  money  is  annually  raised  by  taxation. 
For  all  purposes  necessary  to  the  exercise 
of  their  corporate  powers,  they  are  at  lib- 
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erty  to  make  contracts  regardless  of  the 
statutory  limitation,  provided,  at  least,  that 
the  amount  to  be  raised  each  year  docs  not 
exceed  the  Indebtedness  allowed  by  the  char- 
ter. Among  these  purposes  Is  the  preven- 
tion of  fires,  the  purchase  of  flre  engines,  the 
pay  of  firemen,  and  the  supply  of  water  by 
the  payment  of  annual  rentals  therefor.  It 
Is  true  that  In  the  case  of  Lake  Oo.  r.  Rol- 
lins, 130  U.  S.  662,  9  Sup.  Gt.  651,  32  L.  Ed. 
1060,  It  was  held  by  this  court  that  a  similar 
provision  In  the  constitution  of  Colorado 
"was  an  absolute  limitation  upon  the  power 
to  contract  any  and  all  indebtedness,  In- 
cluding warrants  used  for  county  expenses, 
such  as  for  witness  and  jurors'  fees,  election 
costs,  charges  for  board  of  prisoners,  coun- 
ty treasurers'  commissions,  etc.  But  the  case 
Is  readily  distinguishable  from  the  one  un- 
der consideration.  That  was  a  suit  against 
a  county  upon  a  large  number  of  warrants 
for  current  expenses,  the  defense  being  a 
■want  of  authority  on  the  part  of  the  county 
commissioners  to  issue  warrants  which  had 
been  put  forth  after  the  limit  of  indebted- 
ness had  been  reached  and  even  exceeded. 
They  were  held  to  be  void.  The  case  Is 
authority  for  the  proposition  that  If  the  an- 
nual rentals,  payable  in  this  case,  with  the 
other  expenses,  exceeded  the  limit  of  In- 
debtedness, the  transaction  would  be  void; 
but  as  it  appears  that  the  limit  of  indebted- 
ness was  $50,000,  and  the  amount  of  the  city 
debt  but  116,000,  it  is  clear  that  the  payment 
of  an  annual  rental  of  but  |1,500.  would  be 
unobjectionable  upon  this  ground.  If  such 
annual'  rentals  exceeded  the  limit  of  indebt- 
edness, a  difterent  question  would  be  pre- 
sented." The  Walla  Walla  Case  Is  an  au- 
thority for  the  proposition  "that  the  contract 
of  a  municipal  corporation  for  a  useful  and 
necessary  thing,  such  as  water  or  light, 
which  Is  to  be  paid  for  annually  as  furnish- 
ed, does  hot  create  an  indebtedness  for  the 
aggregate  sum  of  all  the  yearly  payments, 
since  the  debt  of  each  year  comes  Into  ex- 
istence only  when  the  annual  compensation 
has  been  earned,  but  that,  If  the  amount 
agreed  to  be  paid  in  any  installment  in  com- 
pliance with  such  contract  transcends  the 
amount  of  permitted  indebtedness,  the  city 
is  not  liable  therefor."  City  of  Helena  v. 
Mills,  supra,  and  cases  cited.  With  the  city 
already  indebted  when  the  contract  before 
us  was  made.  In  a  sum  largely  in  excess  of 
the  constitutional  limit,  how  can  it  be  said 
that  the  amount  to  be  raised  each  year  un- 
der the  contract  does  not  exceed  the  amount 
of  indebtedness  permitted  by  our  constitu- 
tion? A  fortiori  is  this  true  when  the  water 
rent  and  the  other  expenses  of  the  city  for 
each  year  are  taken  together,  as  they  must 
be,  under  our  understanding  of  the  consti- 
tution. If,  by  entering  into  the  contract 
before  us,  an  Indebtedness  was  not  created, 
what  was  the  purpose  of  section  11  of  the 
ordinance,  wherein  the  city  bound  itself  dur- 
ing the  term  of  five  years  to  levy  annual 


taxes  under  the  provisions  of  the  Political 
Code  authorizing  the'  levying  of  taxes  for 
general  purposes  to  pay  for  water  supplied 
under  the  contract?  It  may  well  be  said 
that  this  obligation  in  Itself  implied  the  ex- 
istence of  a  debt  In  favor  of  appellant  and 
against  the  city.  It  follows,  from  the  view 
we  hare  taken  of  the  propositions  before 
us,  that  the  question  asked  In  the  beginning 
of  this  opinion  must  be  answered  in  the  af- 
firmative. 

2.  The  next  question  presented  for  our  con- 
sideration is  this:  Does  the  amount  now  due 
and  unpaid  for  water  famished  to  the  city 
under  the  contract  before  us  constitute  an 
"indebtedness,"  within  the  meaning  of  the 
term  as  used  in  that  section  of ^  the  constitu- 
tion above  considered?  This  question  is  vir- 
tually answered  by  the  conclusion  we  have 
already  reached.  Holding,  as  we  do,  that 
the  contract  itself  is  void,  any  obligation 
flowing  from  It  is  void  also.  This  view  ac- 
cords with  that  portion  of  section  6,  art  13, 
supra,  wherein  it  is  declared  "that  all  bonds 
or  obligations  in  excess  of  such  amount  [the 
limit  of  indebtedness]  given  by  or  on  behalf 
of  such  city,"  etc.,  "shall  be  void."  Nor  can 
it  make  any  difference.  In  our  opinion,  that 
the  city  council,  In  accordance  with  the  pro- 
visions of  section  4874  of  the  Political  Code 
or  otherwise,  appropriated  $18,000  or  other 
sum  to  pay  for  water  furnished  under  said 
contract  for  a  given  year.  The  contract  out 
of  which  these  liabilities  arose  being  void.  It 
necessarily  follows  that  no  lawful  authority 
to  pay  them  exists.  As  we  have  Indicated, 
the  liability  of  the  city  under  the  contract 
before  us,  if  any  existed,  would  be  general, 
not  special,  and,  were  there  no  limit  to  the 
amount  for  which  the  city  could  become  in- 
debted, for  a  failure  on  the  part  of  the  city 
to  meet  its  obligations  for  water  rent  as  they 
fell  due,  the  appellant  could  recover  a  gen- 
eral judgment  against  the  city,  and  have  a 
mandamus  for  the  levy  and  collection  of  a 
tax  to  pay  It.  Counsel  for  appellant  say  that 
the  logical  result  of  holding  that  the  constitu- 
tion prohibits  a  contract  for  current  expens- 
es which  a  city  can  meet  out  of  its  current 
revenues  together  with  its  other  current  ex- 
penses is  that  the  city  government  must  end; 
that  the  city  cannot  pay  one  dollar  out  of 
Its  treasury  for  the  necessities  to  sustain  cor- 
porate life.  Were  it  true  tliat  such  dire  re- 
sults w^ould  flow  from  giving  force  to  the 
plain  terms  of  the  constitution,  it  were  better 
so  than  that  this  court  sliould,  by  a  loose  con- 
struction of  that  instrument,  endanger  those 
sacred  rights  which  by  Its  terms  are  guaran- 
tied to  all  the  people.  Palmer  v.  City-  of 
Helena,  19  Mont  fiS,  47  Pac.  200.  But  that 
no  such  results  need  follow  from  the  con- 
struction we  give  to  this  provision  of  our 
constitution  Is  made  plain  by  a  consideration 
of  the  course  pursued  in  those  states  where 
a  like  interpretation  of  a  similar  constitution- 
al provision  is  adiiered  to.  "The  effect  of 
this   constitutional    inhibition   is    to    require 
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cities  Indebted  to  the  limit  fixed  by  the  con- 
stitution to  carry  on  their  corporate  opera- 
tions, while  so  indebted,  upon  the  cash  or 
pay  as  you  go  plan,  and  not  upon  credit,  to 
any  extent  or  for  any  purpose."  Prince  v. 
City  of  Qulncy,  128  HI.  443,  21  N.  E.  768.  A 
way  In  which,  under  such  circumstances,  the 
operations  of  a  city  may  be  carried  on  is 
pointed  out  in  City  of  Springfield  v.  Edwards, 
supra;  and  In  commenting  thereon  in  Law  t. 
People,  supra,  the  court  say:  "The  theory 
Is  that  a  corporation  which  has  reached  the 
constitutional  limit  of  Its  power  to  create 
Indebtedness  may,  when  a  tax  Is  levied,  but 
not  collected,  draw  against  the  fund  thus 
levied  and  provided,  although  not  In  the 
treasury,  and  thu^  appropriate,  and  virtually 
assign,  the  amount  specified  In  the  warrant 
on  the  treasury  to  the  person  to  whom  It  is 
Issued  and  delivered,  and  that  amount,  being 
assigned  or  set  apart  to  him,  when  collected, 
be  has  the  right  to  receive,  and  it  becomes  the 
duty  of  the  officers  to  collect  and  pay  It  to 
him;  and,  failing  In  their  duty,  he  would 
have  an  action  against  them  for  its  recove- 
ry. But,  with  a  corporation  thus  situated, 
the  legal  efTect  of  the  Issuing  and  receiving 
of  the  warrant  is  that  the  person  receiving 
an  assignment  or  appropriation  of  so  much 
of  the  specific  tax  already  levied,  and  against 
which  the  warrant  Is  drawn,  by  receiving 
It  discharges  the  corporation  from  all  liabili- 
ty on  account  of  the  services  or  articles  for 
which  it  Is  drawn,  and  agrees  to  look  to  the 
tax  thus  levied  and  appropriated,  and  to  the 
officers,  for  his  pay,  and  he  thereby  dis- 
charges the  corporation  from  any  and  every 
kind  of  liability  therefor.  In  such  a  case 
the  warrant  Is  given  and  received  in  full  sat- 
isfaction for  the  services  rendered  or  the 
material  furnished."  See  Lake  Co.  v.  Rol- 
lins and  People  v.  May,  supra. 

From  the  view  we  take  of  the  question 
considered,  it  follows  that  the  answer  to  the 
second  question  must  also  be  in  the  alBrma- 
tlve.  This  makes  it  unnecessary  for  us  to 
pass  upon  the  other  questions  presented  on 
this  appeal. 

It  may  be  the  decision  of  this  case  will 
work  a  hardship  upon  those  whose  money  has 
been  the  means  of  supplying  the  city  with 
water  for  the  time  disclosed  by  the  pleadings. 
In  this  regard,  "it  is  only  necessary  to  say 
that  the  settled  principles  of  law  cannot,  with 
safety  to  the  public,  be  disregarded  in  order 
to  remedy  the  hardships  of  special  cases." 
Buchanan  v.  City  of  Litchfield,  supra;  San- 
ford  V.  Gates,  21  Mont  277.  290,  53  Pac.  749; 
Lake  Co.  v.  Rollins,  supra.  And  in  this  con- 
nection it  Is  to  be  observed  that,  where  the 
powers  of  a  city  to  Incur  Indebtedness  are 
limited.  It  becomes  the  duty  of  one  who  con- 
tracts with  such  a  city,  whereby  an  Indebted- 
ness is  created,  to  take  notice  of  the  financial 
condition  of  the  city,  and  to  determine  wheth- 
er the  proposed  indebtedness  Is  in  excess  of 
the  constitutional  limitation.    French  v.  City 


of  Burlington,  42  Iowa,  617;    Buchanan  v. 
City  of  Litchfield,  supra. 

The  Importance  of  this  case,  because  of 
the  questions  and  amount  involved,  and  the 
rights  necessarily  to  be  determined,  has  led 
us  to  give  it  most  careful  consideration,  and. 
after  so  doing,  we  are  of  opinion  that  the 
Judgment  of  the  court  below  should  be  affirm- 
ed;  and  it  Is  so  ordered.    Affirmed. 

BKANTLY,  C.  J.,  and  PIGOTT,  J.,  concur. 


0  Idaho,  3(7) 
FREMONT  COUNTY  v.  WARNER  et  al. 

(Supreme  Court  of  Idaho.    Dec.  C  1900.) 
ESTOPPELr-ACCEPTANCE  OF  BENEFITS. 
W.,  being  found  indebted  to  the  county  up- 
on 8  settlement  of  his  accounts  as  sheriff,  com- 
promised such  indebtedness  by  giving  his  note 
for  a  certain  sum,  with  the  other  defendants 
as  joint  makers.    In  an  action  upon  such  note 
by  the  county,  defendant  pleaded  ultra  vires,  and 
that  plaintiff  had  no  authority  to  accept  such 
compromise.    Held,  that  the  defendant,  having 
accepted  the  benefit  of  the  compromise,  was  es- 
topped from  pleading  ultra  vires. 
(Syllabus  by  the  Ctourt.) 

Appeal  from  district  court,  Fremont  coun- 
ty; J.  C.  Rich,  Judge. 

Action  by  Fremont  county  against  J.  P. 
Warner  and  others.  Judgment  for  plalntlft, 
and  defendants  appeal.    Affirmed. 

Hawley  &  Puckett,  for  appellants.  F. 
S.  Dietrich,  for  respondent 

HUSTON,  C.  J.  This  action  was  brought 
upon  a  promissory  note  made  by  defendants 
to  plalntlft.  The  case  was  heard  by  the  trial 
court  upon  the  following  stipulation  of  facts: 
"It  is  agreed  that  the  facts  herein  Involved 
are  as  follows:  (1)  That  for  the  year  1895 
and  1896  the  defendant  J.  P.  Warner  was  the 
duly  elected,  qualified,  and  acting  sheriff  of 
the  plaintiff  county.  (2)  That  upon  the  ex- 
piration of  his  said  term  of  office  the  plain- 
tiff county  made  a  claim  against  said  defend- 
ant Warner  for  moneys  amounting  to  over 
one  thousand  dollars,  which  It  was  claimed 
said  defendant  had  received  as  such  officer, 
and  had  not  accounted  for;  that,  upon  the 
refusal  of  said  defendant  to  pay  the  same, 
suit  was  Instituted  against  said  Warner, 
which  said  suit  was  pending  in  the  district 
court  of  Fremont  county  at  the  date  of 
execution  and  delivery  of  the  note  In  ques- 
tion. (3)  That  there  was  at  said  time  a  dis- 
pute between  plaintiff  and  said  Warner  as 
to  how  much,  If  anything,  was  due  from 
said  Warner  to  plaintiff,  and  the  solvency 
and  financial  responsibility  of  said  Warner 
and  his  bondsmen  were  In  doubt  (4)  That 
thereupon  the  attorneys  for  the  respective 
parties,  being  authorized  so  to  do,  entered 
Into  a  compromise  settlement,  by  which  It 
was  agreed  that  there  was  due  plaintiff  the 
sum  of  $525,  and  said  suit  should  be  dis- 
missed in  consideration  of  the  defendants 
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agreeing  to  execute,  and  executing,  an  agree- 
ment to  pay  said  sum  at  the  time,  and  in 
the  manner,  and  tipon  the  conditlous,  stated 
and  agreed  upon  In  the  note  set  out  In  the 
complaint.  (5)  That,  pursuant  to  said  ag^ree- 
ment  and  settlement,  defendants  executed 
and  delivered  said  note,  and  said  suit  was 
dismissed.  (6)  That  no  part  of  said  note, 
either  principal  or  interest,  has  been  paid, 
except  the  sum  of  1133.50  paid  January  16, 
1889,  and  plaintiff  is  still  the  owner  and  hold- 
er thereof.  (7)  That  $40  is  reasonable  as  at- 
torney's fee  to  be  allowed  herein,  if  plalntift 
recovers  in  this  action,  and  as  a  matter  of 
law  an  attorney's  fee  is  allowable.  (8)  The 
question  sought  to  be  raised  by  this  stipula- 
tion and  the  contention  of  defendant  is  that 
said  note  and  transaction  was  and  is  ultra 
Tires,  and  the  same  is  therefore  not  binding, 
but  void.  (9)  This  stipulation  may  be  adopt- 
ed as  the  court's  finding  of  fact,  and  shall 
be  a  part  of  the  record,  on  appeal  from  the 
judgment."  Upon  this  stipulation  of  facts, 
Judgment  was  rendered  by  the  district  court 
in  favor  of  plaintiff,  and  against  defendants, 
and  from  such  judgment  this  appeal  Is  tak- 
en. 

It  is  claimed  by  appellants,  first,  that  the  ac- 
tion of  the  board  of  commissioners  in  taking 
the  note  of  the  defendants,  in  settlement  of 
the  claim  of  the  county,  was  ultra  vires  and 
void.  Without  passing  upon  thift  question, 
it  is  sufficient  to  say  that  the  defendants 
were  competent  parties,  and,  having  receiv- 
ed the  benefits  of  the  contract,  they  are  now 
estopped  from  setting  up  the  defense  of  ultra 
vires.  This  rule  Is  so  well  established,  and 
is  consonant  with  every  principle  of  equity 
and  common  honesty,  that  It  needs  no  cita- 
tion of  authority  to  support  it.  Judgment 
of  the  district  court  affirmed,  with  costs  to 
tespondent 

QUARLES  and  SULLIVAN,  JJ.,  concur. 

(7  Idaho,  342) 

CITY  OF  BOISE  CITY  v.  UNION  BANK  & 

TRUST  CO. 

(Supreme  Court  of  Idaho.    Nov.  30.  1900.) 

MUNICIPAL    CORPORATIONS— CONSTITUTIONAI. 

LAW— ISSUANCE  OF  BONDS— INTEREST 

AND  SINKING  FUND. 

1.  Where  the  city  council  provided  by  ordi- 
nance for  the  levy  of  an  annual  tax  for  the  pay- 
ment of  ail  interest  to  accrue  on  funding  bonds 
about  to  be  issued,  and  also  by  such  ordinance 
provided  for  the  levy  of  an  annual  tax  after 
the  year  1900  to  constitute  a  sinking  fund  for 
the  payment  of  the  principal  of  such  bonds, 
which  tax  is  amply  sufficient  for  that  purpose, 
the  provisions  of  section  3,  art  8,  of  tiie  con- 
stitution of  Idaho,  with  reference  to  tiie  levy 
of  an  annual  tax  to  pay  the  interest  on  such 
bonds,  and  to  create  a  sinlcing  fund  for  the 
payment  of  the  principal  of  the  same,  are  com- 
plied with. 

2.  Beld,  under  the  facts  of  this  case,  that  said 
bonds  were  legally  issued,  and  that  they  cre- 
ated a  valid  indebtedness  against  said  city. 

(Syllabus  by  the  Court) 
Api)eal  from  district  court.  Ada  county; 
George  H.  Stewart,  Judge. 


Action  by  the  city  of  Boise  City  against 
the  Union  Bank  &  Trust  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals.. 
Affirmed. 

Oliver  O.  Haga,  for  appellant  0.  C.  Cav- 
anah,  City  Atty.,  and  N.  M.  Bulck,  for  re- 
spondent. 

SULLIVAN,  J.  This  suit  arose  out  of  tlie 
follo-^rlng  facts:  The  respondent,  the  mu- 
nicipal corporation  of  Boise  City,  accepted 
appellant's  bid  for  $50,854.65  municipal  fund- 
ing bonds  then  about  to  be  issued  by  said 
city.  Respondent  thereupon  tendered  to  ap- 
pellant the  bonds  so  bid  for,  but  appellant 
refused  to  accept  and  pay  for  them,  for  the 
reason  .that  said  bonds  do  not  constitute  a 
valid  indebtedness  against  said  city,  for  the 
reason  that  section  7  of  Ordinance  No.  311 
of  said  city  does  not  sufficiently  comply  with 
the  requirements  of  section  3  of  article  8  of 
the  constitutipn  of  Idaho  in  the  matter  of 
constituting  or  providing  a  sinking  fund  for 
the  redemption^of  said  bonds  as  they  become 
due.  The  facts  of  the  case  were  stipulated 
by  the  respective  parties,  and  appear  In  the 
record.  Upon  those  facts,  the  case  was  sub- 
mitted to  the  court  below,  and  judgment 
was  entered  In  favor  of  the  city,  from  which 
judgment  this  api>eal  was  taken. 

The  provisions  of  section  3  of  article  8  of 
our  state  constitution,  which.  It  is  contended, 
have  not  been  complied  with  by  section  7 
of  Ordinance  311  of  said  city,  are  as  fol- 
lows: "No  county,  city,  town,  township, 
board  of  education,  or  school  district,  or 
other  subdivision  of  the  state,  shall  incur 
any  indebtedness,  or  liability  In  any  manner, 
or  for  any  purpose,  exceeding.  In  that  year, 
the  income  and  revenue  provided  for  It  for 
such  year,  without  thp  assent  of  two-thirds 
of  the  qualified  electors  thereof,  voting  at  an 
election  to  be  held  for  that  purpose,  nor  un- 
less, before  or  at  the  time  of  incurring  such 
Indebtedness,  provision  shall  be  made  for 
the  collection  of  an  annual  tax  sufficient  to 
pay  the  Interest  on  such  indebtedness  as  it 
falls  due,  and  also  to  constitute  a  sinking 
fund  for  the  payment  of  the  principal  there- 
of, within  twenty  years  from  the  time  of 
contracting  the  same.  Any  Indebtedness  or 
liability  Incurred  contrary  to  this  provision 
shall  be  void:  provided,  that  this  section 
shall  not  be  construed  to  apply  to  the  or- 
dinary and  necessary  expenses  authorized  by 
the  general  laws  of  the  state."  Section  7  of 
said  Ordinance  311  is  as  follows:  "Be  It 
further  ordained  that  in  order  to  provide  a 
fund  to  pay  the  Interest  on  such  $59,854.a5 
municipal  funding  bonds,  as  It  falls  due,  and 
also  to  constitute  a  sinking  fund  on  and 
after  the  year  1910,  for  the  payment  of  the 
principal  of  such  municipal  bonds  within 
twenty  years  from  the  date  of  the  same, 
there  shall  be  levied,  assessed  and  collected, 
annually,  upon  all  the  taxable  property  with- 
in Boise  City  (in  addition  to  all  authorized 
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taxes),  a  special  tax  each  year  producing  a 
sum  sufficient  to  pay  the  Interest  falling  due 
on  such  municipal  bonds  In  that  year,  and 
when  any  of  such  bonds  have  been  paid,  then 
the  sum  of  $2,992.75  each  year  less  the  an- 
nual amount  of  interest  on  such  municipal 
bonds  as  shall  hare  been  paid,  and  also  pro- 
ducing the  sum  of  $5,965.46  additional  each 
year  on  and  after  the  year  1909,  to  consti- 
tute a  sinking  fund  for  the  payment  of  the 
principal  of  such  municipal  bonds;  said 
sinking  fund  to  be  separate  and  distinct 
from  all  other  funds  or  moneys,  and  to  be 
held  and  kept  as  a  fund  out  of  which  to 
pay  the  piludpal  of  such  municipal  bonds, 
and  to  be  held  and  safely  iuTested,  with  the 
Income  thereof,  in  such  manner  as  the  mayor 
and  common  council  from  time  to  time  shall 
direct,  and  the  same  or  any  part  thereof  may 
from  time  to  time  be  applisa  in  the  discre- 
tion of  said  mayor  and  common  council,  to 
the  redemption,  in  numerical  order,  after 
1900,  of  any  of  such  municipal  bonds;  it  be- 
ing the  intention  and  purpose  hereof  to 
make  full  and  adequate  provision  for  the 
collection  of  an  annual  tax  sufQcient  to  pay 
the  Interest  on  such  municipal  bonds  as  it 
falls  due,  and  also  to  constitute  a  sinking 
fund  on  and  after  the  year  1910  for  the  pay- 
ment of  the  principal  of  such  municipal 
bonds  and  within  twenty  years  from  the 
time  of  contracting  the  debt  evidenced  by 
the  same;  and  such  special  tax  shall  be  lev- 
ied, assessed  and  collected  annually,  as  other 
city -taxes  are,  and  in  addition  thereto  the 
faith  and  credit  of,  and  all  the  taxable 
property  within,  Boise  City  are  and  shall 
continue  pledged,  and  the  proper  officers  of 
Boise  City  shall  continue  to  assess  and  col- 
lect such  siiecial  taxes  on  all  taxable  prop- 
erty within  the  limits  of  Boise  City  and  shall 
apply  such  special  tax  solely  to  pay  such  mu- 
nicipal bonds  and  the  interest  thereon  until 
the  same  are  fully  paid.  Should  the  special 
tax  levied  and  collected  for  the  payment  of 
the  interest  on  such  municipal  bonds  or  the 
principal  thereof,  or  both,  not  be  sufficient 
for  the  same,  then  such  Interest  or  prin- 
cipal, or  both,  shall  be  paid  out  of  the  gen- 
eral fund  of  Boise  City,  and  should  there  be 
any  surplus  of  said  special  tax  moneys  re- 
maining after  the  principal  of  such  munici- 
pal bonds,  and  all  the  Interest  thereon,  have 
been  fully  paid,  then  such  surplus  shall  be 
paid  over  to  the  general  fund  of  Boise  City." 
The  questions  submitted  for  decision  are 
as  follows:  "(1)  Have  the  provisions  of  sec- 
tion 3,  art.  8,  Const.  Idaho,  been  sufficiently 
compiled  with,  in  the  issuing  of  said  bonds 
hereinbefore  described,  in  the  matter  of  con- 
stituting a  sinking  fund  for  the  payment  of 
the  principal  thereof,  within  twenty  years 
from  time  of  Issue?  (2)  Have  the  provisions 
of  the  constitution  and  laws  of  the  state  of 
Idaho  been  sufficiently  complied  with.  In 
the  matter  of  the  proposed  issue  of  the  $59,- 
Siii.65  municipal   funding   bonds   of  Boise 


City,   Idaho,   hereinbefore  referred  to   and 
described,  and  are  said  bonds  valid?" 

Appellant  contends  that  said  provision  of 
the  constitution  requires  the  levy  and  collec- 
tion of  a  tax  each  year  after  the  issuance 
of  such  bonds,  to  constitute  a  sinking  fund 
for  their  payment,  and  that  as  said  ordi- 
nance does  not  authorize  or  direct  the  col- 
lection of  a  sinking  fund  for  the  payment 
of  the  principal  of  said  bonds  until  1909,  and 
annually  thereafter  until  Said  bonds  are 
paid.  It  does  not  meet  the  requirements  of 
the  provisions  of  said  section  3  of  article  S 
of  the  constitution.  Said  section  of  the 
constitution  provides  that  before  or  at  the 
time  of  incurring  the  indebtedness  provi- 
sion must  be  made  for  the  collection  of  an 
annual  tax  sufficient  to  pay  the  interest  on 
such  indebtedness  as  It  falls  due,  and  also 
to  cdVistitute  a  sinking  fund  for  the  payment 
of  the  principal  thereof  within  20  years  from 
the  time  of  contracting  the  same.  We  think 
the  clear  Intention  of  said  provisions' of  the 
constitution  has  been  substantially  complied 
with  by  the  provisions  of  said  ordinance  in 
providing  for  an  annual  tax  sufficient  to  pay 
the  interest  as  It  accrues  on  said  indebted- 
ness, and  the  provision  therein  for  creating 
a  sinking  fund  for  the  payment  of  the  prin- 
cipal of  said  Indebtedness  within  20  years 
from  the  time  of  creating  the  same  will  ac- 
complish that  purpose,  and  is  in  substantial 
compliance  with  said  provision  of  the  con- 
stitution. We  therefore  conclude  that  the 
provisions  of  section  3  of  article  8  of  our  state 
constitution  have  been  complied  with  in  the 
issuing  of  said  bonds,  and  in  the  matter  of 
constituting  a  sinking  fund  for  the  payment 
of  the  principal  thereof  within  20  years 
from  the  time  of  contracting  the  same,  and 
that  in  the  proposed  issue  of  said  $59,854.65 
of  municipal  funding  bonds  the  provisions 
of  the  constitution  have  been  complied  with, 
and  that  said  bonds  are  valid  Indebtedness 
against  said  city.  The  judgment  of  the 
court  below  is  affirmed,  with  costs  in  favor 
of  respondent 

HUSTON,  0.  J.,  and  QUARLES,  J.,  con- 
cur. 


(7  Idabo, 
MALE  et  al.  v.  LEFLANG  et  al. 


34S) 


(Supreme  Oart  of  Idaho.    Dec.  1,  1900.) 

WATER  RIOHTS-IRRIOATINQ  DITCH. 
1.  The  defendants  having  purchased  a  tract 
of  land  together  with  a  certain  ditch  and  water 
riehts  upon  wiiich  plaintiffs  held  a  mortgage, 
default  being  made  m  the  payments  secured  oy 
the  mortgage,  the  attorney  of  plaintiffs,  to 
avoid  delay  and  expense  of  foreclosure,  agreed 
with  the  defendants,  if  they  would  convey  the 
title  to  said  property  to  plaintiffs,  he  (the 
agent)  would  give  them  the  right  to  enlarge  the 
said  ditcli  so  as  to  bring  the  water  to  the  tract 
of  land  subsequently  purchased  by  the  defend- 
ants, and  through  which  said  ditch  ran,  and  to 
take  water  therefrom  for  the  purpose  of  irri- 
gating such  land.    Defendants,  having  execut- 
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«d  the  deed,  proceed^  to  enlarge  said  ditch 
and  utilize  said  water  as  agreed.  In  an  action 
by  plaintiffs  to  enjoin  defendants  from  using 
paid  ditch  or  water,  Jield,  that  under  the  provi- 
sions of  section  6008,  Rev.  St.,  the  defendanU 
were  entitled  to  enlarge  said  ditch  and  utilize 
•eaid  waters  as  agreed. 

2.,Ca8e  of  McGinness  v.  Stanfield  (Idaho)  65 
Pac'  1020,  distinguished. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Blaine  county; 
C  O.  Stockslager,  Judge. 

Action  by  William  H.  Male  and  Merrlt  A. 
Comstock  against  Ingsborg  H.  Leflang  and 
Otto  H.  Leflang.  Judgment  for  plaintiffs. 
Defendants  appeal.    Reversed. 

L.  L.  SdUivan,  for  appellants.  Bruner  & 
Bmner,  for  respondents. 

HUSTON,  0.  J.  This  is  an  action  brought 
1^  plaintiffs  against  defendants  to  enjoin 
tliem  from  taking  water  from  or  interfering 
wltli  a  certain  ditcli  located  in  Blaine  county, 
and  taking  water  from  Big  Wood  river,  and 
for  damages.  The  facta,  as  they  appear  in 
the  record,  are  substantially  aa  follows:  One 
Yager,  being  the  owner  of  the  certain  tract 
«f  land  described  in  the  complaint  as  now  be- 
ing owned  by  the  plalntia  Male,  being  400 
acres,  mortgaged  the  same  to  said  Male,  or 
the  New  York  Loan  &  Trust  Company,  or 
both  together,  with  his  interest— being  two- 
thirds— In  the  ditch  conveying  water  onto  said 
land  from  Big  Wood  river.  Yager  subse- 
'Quently  to  the  making  of  the  mortgage,  but 
'Whether  after  or  before  default  was  made 
does  not  appear,  sold  the  property  to  defend- 
ants. Default  having  been  made  in  the  pay- 
ments secured  by  the  mortgage,  proceedings 
were,  or  were  about  to  be,  commenced  to  fore- 
close the  same.  Defendants  having  purchas- 
ed a  tract  of  land  lying  above  the  tract  pur- 
'Chased  by  them  of  Yager,  and  upon  and  along 
the  same  ditch,  and  being  unable  to  pay  the 
mortgage,  one  P.  M.  Bruner,  acting  as  the  at- 
torney of  the  mortgagees,  made  a  proposal  to 
defendants,  to  deed  the  property  to  the  mort-. 
gagees  or  to  Male.  There  is  considerable 
-conflict  In  the  testimony  as  to  the  nature  and 
terms  of  the  agreement  resulting  from  this 
proposal.  The  defendants  both  testify  that 
they  positively  refused  to  sign  the  deed  re- 
'Quired  by  Bruner,  unless  he  would  give  them 
the  right  to  enlarge  the  ditch  so  as  to  carry 
200  Inches  more  water,  and  that  it  was  upon 
this  consideration,  and  this  only,  that  they 
signed  the  deed;  and  in  this  contention  the 
defendants  seem  to  be  quite  fully  sustained 
by  Leon  Fuld,  the  notary  public  whom  Bruner 
had  taken  with  him  to  take  the  acknowledg- 
ment of  the  deed  from  the  defendants.  Bru- 
ner Insists  that  he  only  agreed  to  use  his  in- 
fluence with  said  mortgagees  to  secure  such 
right  to  the  defendants,  and  that  he  told  de- 
fendants, as  an  inducement  to  them  to  make 
the  deed,  that  if,  as  defendants  claimed,  the 
land  was  worth  little  or  nothing,  then  "we 
{the  mortgagees  meaning]  would  certainly 
tave    a    deficiency   Judgment    docketed    up 


against  you"  (the  defendants  meaning).  Just 
how  Mr.  Bruner  was  going  to  mauage  to  get 
a  deficiency  Judgment  against  the  defendants, 
who  were  not  parties  to  either  the  note  or 
mortgage,  but  simply  purchasers  of  the  legal 
title,  is  not  entirely  clear.  It  must  not  be 
overlooked  that  at  the  ttaue  this  right  to  en- 
large the  ditch  is  alleged  by  the  defendants 
to  have  been  gfven  the  defendants  held  the  ti- 
tle to  both  the  land  and  the  ditch.  And  we 
think  the  weight  of  the  evidence  is  In  favor 
of  the  contention  of  the  defendants  that  the 
signing  of  the  deed  conveying  the  title  to 
Male  was  the  consideration  tbey  paid  for  the 
right  to  enlarge  the  ditch,  and  convey  water 
through  the  same.  Certainly,  the  granting  of 
the  right  could  in  no  way  injure  the  plaintiffs. 
Their  land  was  situate  below  that  of  defend- 
ants, and  it  was  not  intended  by  defendants 
to  interfere  with  the  ditch  upon  the  land  of 
plaintiffs.  The  supply  of  water  from  Big 
Wood  river  appears  to  be  abundant  for  both. 
To  deprive  defendants  of  the  water,  without 
the  use  of  which  iheir  land  would  be  value- 
less, would.  It  seems  to  us,  under  the  circum- 
stances developed  by  the  record,  be  most  in- 
equitable and  unjust.  Mr.  Bruner  himself 
says  he  sees  no  good  reason  why  the  right 
should  not  be  given  to  defendants,  provided 
they  enlarge  the  ditch;  but  he  avers  that  they 
have  not  done  so.  Upon  this  latter  question 
the  testimony  is  conflicting.  We  have  ex- 
amined It  with  much  care.  Some  of  the  wit- 
nesses evince  a  degree  of  animosity  against 
the  defendants  not  entirely  consistent  with 
a  desire  to  aid  in  meting  out  that  "even-hand- 
ed Justice"  which  is  so  desirable  and  com- 
mendable. We  are  inclined  to  take  the  tes- 
timony of  the  witness  Frank  Mandel  as  the 
most  convincing  and  satisfactory  upon  this 
question.  He  Is  evidently  unprejudiced  and 
fair-minded,  is  thoroughly  competent  to  testi- 
fy upon  the  subject;  more  so,  doubtless,  than 
any  other  witness  who  testified  upon  the  ques- 
tion. He  Is  a  dvil  engineer  by  profession,  is 
county  surveyor,  and  he  says:  "I  have  meas- 
ured the  amount  of  water  flowing  in  that 
ditch.  I  measured  the  water  at  a  point  about 
a  quarter  of  a  mile  above  the  Leflang  house 
in  the  field  on  the  5th  day  of  July,  1899,  and 
found  that  there  were  350  miners'  inches  in 
the  ditch.  The  ditch  would  carry  over  500 
inches  of  water  at  ttiat  point,  I  figured.  At 
the  time  I  measured,  the  water  line  showed 
that  the  water  had  been  two  inches  deeper  a 
short  time  before;  and  that  would  make  (In 
the  same  proiwrtlon  that  I  found  there)— 
would  make  the  quantity  of  water  equal  to  500 
miners'  inches  (10  cubic  feet)  per  second. 
The  ditch  would  carry  500  Inches  of  water 
to  the  upper  end  of  Leflang's  field."  The 
facts  in  this  case,  as  they  are  shown  by  the 
record,  bring  it  clearly  within  the  provisions 
of  section  6008,  Rev.  St.  Idaho,  and  do  not 
come  within  the  rule  laid  down  in  McGinness 
v.  Stanfield  (Idaho)  55  Pac.  1020.  In  that 
case  we  held  that  "under  the  statutes  of  Ida- 
ho a  verbal  contract  for  the  sale  or  transfer 
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of  real  estate  Is  n'ot  admissible  In  evidence 
against  a  stranger  to  such  contract,"— a  very 
diflcrent  case.  The  Judgment  of  the  district 
court  Is  reversed,  and  the  cause  remanded, 
with  Instructions  to  the  district  court  to  en- 
ter Judgment  in  accordance  with  the  prayer 
of  defendants'  cross  complaint.  Costs  award- 
ed to  appellants. 

QUARLES  and  SULLIVAN,  JJ.,  concur. 


(7  rdaho.  33S) 

GIVENS  V.  KBEN'ET  et  al. 

(Supreme  Court  of  Idaho.    Nov.  30,  1900.) 

CONTRACT— CONSTRUCTION— MOTION    FOR 
NONSUIT. 

1.  An  obligation,  in  case  of  aml^guity,  should 
be  construed  in  the  light  of  the  surroundings  of 
the  parties  thereto. 

2.  A  motion  for  nonsuit  upon  the  ground  that 
"plaintiff  has  sliown  by  his  own  evidence  that 
he  has  no  right  of  recovery  in  this  action"  was 
properly  overruled,  as  the  statement  of  said 
ground  is  too  vague,  uncertain,  and  indefinite 
to  entitle  the  same  to  consideration. 

(Syllabns  by  the  Court.) 

Appeal  from  district  court,  Bingham  coun- 
ty;  J.  0.  Rich,  Judge. 

Action  by  J.  W.  Glvens  against  J.  W. 
Keeney  and  George  A.  Robetheu.  Judgment 
for  plalntur.    Defendants  appeal.    Affirmed. 

Winters  &  Guheen,  for  appellants.  F.  S. 
Dietrich  and  J.  M.  Stevens,  for  respondent. 

QUARLES,  J.  This  appeal  is  taken  from 
the  Judgment  in  favor  of  the  plaintiff  In  the 
lower  court,  John  W.  Givens,  upon  the  fol- 
lowing instrument,  to  wit: 

"Know  all  men  by  these  presents,  that 
whereas,  the  plaintiff  herein  and  his  wife, 
Grace  N.  Beane,  did  on  or  about  March  20th, 
1895,  execute  and  deliver  to  the  defendant 
their  certain  promissory  note  (secured  by  chat- 
tel niortgage),  in  words  and  figures  the  fol- 
lowing, to  wit:  '$345.00.  Blaclcfoot,  Idaho, 
March  20, 1895.  Nine  months  after  date,  with- 
out grtice,  for  value  received,  I  promise  to 
pay  to  the  order  of  Jno.  W.  Glvens  three  hun- 
dred and  forty-five  dollars,  negotiable  and 
payable  at  the  banking  house  of  C.  Bunting 
&  Co.,  of  Blackfoot  Idaho,  without  defalca- 
tion or  discount,  with  Interest  at  the  rate  of 
one  per  cent,  per  month  from  date  until  paid, 
both  before  and  after  Judgment,  interest  pay- 
able every  three  months;  and.  If  suit  be  in- 
stituted for  the  collection  of  this  note,  I  agree 
to  pay  such  an  additional  sum  as  the  court 
may  Judge  reasonable  attorney's  fees.  Frank 
W.  Beane.  Grace  N.  Beane,'— and  whereas, 
a  temporary  injunction  was  heretofore  Issued 
herein  restraining  from  proceeding  to  enforce 
ttic  payment  of  said  note  and  mortgage;  and 
whereas,  said  order  of  injunction  was,  on  the 
27th  day  of  March,  1896,  vacated  and  dis- 
solved by  the  honorable  Judge  of  said  court; 
and  whereas,  the  plaintiff  is  desirous  of  stay- 
ing the  payment  of  said  note  and  mortgage 
until  after  the  trial  of  this  cause,  or  the  dis- 


missal thereof:  Now,  therefore,  in  consider- 
ation of  the  premises  and  the  stay  of  pro- 
ceedings to  enforce  the  payment  of  said  note 
and  mortgage  as  aforesaid,  we,  the  under- 
signed, are  held  and  firmly  bound  unto  the 
defendant  John  W.  Givens,  and  Jointly  and* 
severally  promise  and  agree  to  pay  to  said 
Jno.  W.  Glvens  and  his  assigns  the  amount 
of  said  note  now  due  or  to  become  due.  In 
accordance  with  the  terms  thereof,  after  de- 
ducting therefrom  the  amount  of  the  judg- 
ment, if  any,  which  the  plaintiff  may  finally 
recover  herein  against  the  defendant  upon 
the  cause  of  action  set  forth  in  the  complaint 
And  we  further  promise  and  agree  to  pay 
such  sums  as  the  court  shall  adjudge  rea- 
sonable, if  suit  be  instituted  to  enforce  the 
obligation,  as  attorney's  fees  for  services  in 
and  about  such  suit.  It  is  further  under- 
stood and  agreed  that  in  accepting  this  obli- 
gation the  defendant  agrees  only  to  stay  pro- 
ceedings upon  said  note  and  mortgage,  and 
that  he  does  not  waive  any  of  the  rights  or 
remedies  thereunder,  and  that,  after  judg- 
ment in  this  action,  he  may  proceed  either 
upon  said  note  and  mortgage  or  upon  this 
obligation,  at  his  option;  and  In  giving  this 
undertaking  the  said  Beane  and  wife  do  not 
waive  any  rights  to  queartlon  the  validity  of 
this  note  and  mortgage  as  having  been  ob- 
tained by  fraud.  Geo.  A.  Robethen.  J.  W. 
Keeney. 

"State  of  Idaho,  County  of  Bannock— ss.: 
George  A.  Robethen  and  J.  W.  Keeney,  be- 
ing first  duly  and  severally  sworn,  each  for 
himself  says  that  he  is  a  resident  freeholder 
of  Bannock  county,  Idaho,  and  Is  worth  the 
sum  of  six  hundred  dollars  over  and  above 
his  just  debts  and  liabilities,  exclusive  of 
property  exempt  from  execution.  Geo.  A. 
Robethen.    J.  W.  Keeney. 

"Subscribed  and  sworn  to  before  me  on  this 
28th  day  of  March,  1896.  Thos.  F.  Terrell, 
Notary  Public.     [Seal.]" 

The  circumstances  under  which  the  said 
obligation  was  given  are  as  follows:  Said 
Glvens  held  the  note  set  forth  in  said  obliga- 
tion, quoted  above,  to  secure  the  payment  of 
which  said  Frank  W.  Beane  and  his  wife, 
Grace  N.  Beane,  executed  to  said  Givens  a 
certain  chattel  mortgage.  After  the  said  note 
and  mortgage  became  dne,  and  while  said 
Givens,  the  mortgagee  therein,  was  threaten- 
ing to  foreclose  said'  mortgage  by  notice  and 
sheriff's  sale,  without  action,  the  said  mort- 
gagor Frank  W.  Beane  commenced  an  action 
In  the  district  court  of  the  Fifth  Judicial  dis- 
trict In  and  for  Bingham  county  seeking  to 
recover  a  Judgment  upon  three  several  ac- 
tions for  debt,  aggregating  in  all  the  sum  of 
$500,  against  said  Givens.  The  complaint  in 
said  action  also  contained  a  fourth  aud  sepa- 
rate cause  of  action,  wherein  it  was  alleged 
that  the  said  note  and  mortgage  were  pro- 
cured from  said  Beane  and  wife  fraudulently 
by  said  Givens.  Said  plaintiff  Beane  asked 
Judgment  for  the  amount  of  his  several  al- 
leged debts,  and  also  for  an  injunction  re- 
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straining  said  Glrens  from  foreclosing  tlie 
said  chattel  mortgage  by  notice  and  slieriff's 
sale,  and  that  said,  mortgage  and  note  be 
adjudged  fraudulent,  and  tbat  the  same  be 
•canceled,  and  held  for  naught  A  temporary 
injunction  was  issued,  restraining  Givens  from 
proceeding  to  enforce  the  said  chattel  mort- 
gage, and  the  some  was  dissolved,  as  recited 
In  the  above-quoted  obligation.  This  action 
went  to  Judgment,  and  the  plaintiff  Beane 
obtained  Judgment,  which  upon  appeal  to  this 
court  was  reversed.  See  51  Pac.  987.  Upon 
a.  new  trial  in  the  district  coort  Judgment 
was  rendered  in  favor  of  the  defendant  there- 
in, John  W.  Glvens,  upon  his  cross  complaint, 
liased  upon  said  note  and  chattel  mortgage, 
lor  the  sum  of  said  note  and  accrued  inter- 
est, and  decreeing  a  foreclosure  of  said  chat- 
tel mortgage  upon  the  property  therein  mort- 
gaged, except  the  piano,  folding  bed,  sewing 
machine,  kitchen  range,  books,  and  book 
shelves,  to  satisfy  said  indebtedness.  Said 
•exception  from  the  operation  of  said  mort- 
gage was  made  by  the  district  court  upon  the 
ground  that  said  piano,  etc.,  were  the  sepa- 
rate estate  of  the  wife,  Grace  N.  Beane,  who 
-did  not,  separately  and  apart  from  her  said 
busband,  acknowledge  the  execution  of  said 
mortgage.  After  Judgment  in  said  action, 
and  prior  to  the  -commencement  of  this  ac- 
tion, the  said  defendant  Givens  made  de- 
mand upon  said  obligees,  George  A.  Robethen 
and  J.  W.  Keeney,  that  they  pay  the  amount 
of  the  Judgment  recovered  by  him  against 
said  Beane,  and  said  Givens  there  and  then 
ottered  to  assign  to  the  said  obligees  the  said 
note  and  mortgage  and  Judgment  of  fore- 
«losure  into  which  they  had  been  merged, 
but  said  obligees  refused  to  pay  said  amount 
of  said  Judgment,  whereupon  the  said  Givens 
commenced  this  action  upon  said  obligation 
to  recover  the  amount  of  said  note,  $345,  with 
interest  thereon  from  March  20,  1895,  at  the 
rate  of  1  per  cent.-  per  month,  less  $20  interest 
paid  thereon;  and  the  further  sum  of  $100 
attorney's  fees.  Upon  the  trial  the  plalnlifl 
in  this  action,  John  W.  Givens,  recovered 
Judgment  against  the  said  defendants  George 
A.  Robethen  and  J.  W.  Keeney  in  the  sum 
of  1425,  and  costs  amounttaig  to  $13.40,  from 
"Which  this  appeal  is  taken.  The  appellants 
specify  three  errors,  as  follows:  "(1)  The 
•court  erred  in  overruling  the  demurrer  of  ap- 
pellants to  the  respondent's  complaint  as 
amended.  (2)  The  court  erred  in  denying  ap- 
pellants' motion  for  a  nonsuit  at  the  close  of 
respondent's  testimony.  (3)  The  court  erred 
In  making  and  entering  findings  and  judg- 
ment against  the  appellants." 

Appellants  contend  that  the  obligation 
■aforesaid,  which  they  claim  is  a  guaranty, 
"was  given  in  consideration  of  the  plaintiff 
agreeing  to  forbear  to  foreclose  the  chattel 
mortgage  by  notice  and  sale,  and  that  that 
was  the  only  consideration.  The  appellants 
contend  that  there  was  an  absolute  want  of 
consideration,  for  the  reason  "that  there  is 
no  law  in  the  state  of  Idaho  auhorizing  any 


such  proceedings."  This  contention  involves 
the  validity  of  section  3390  et  seq.,  Rev.  St., 
which  they  contend  are  void.  Much  of  ap- 
pellants' brief  is  devoted  to  this  question,  but 
we  do  not  deem  it  necessary  to  seriously  con- 
sider this  point.  The  validity  of  said  statutes 
has  been  repeatedly  recognized  in  the  Juris- 
prudence of  this  state,  and  we  see  no  reason 
now  for  holding  said  statutes  invalid.  The 
complaint  substantially  set  forth  in  detail  the 
facts  hereinbefore  abbreviated..  We  think  that 
the  court  property  overruled  the  demurrer  to 
said  complaint 

The  said  obligation  seems  somewhat  am- 
biguous, but  a  casual  reading  of  the  obliga- 
tion sued  upon,  considering  the  conditions 
and  circumstances  under  which  the  same  was 
given,  is  sufficient  to  show  the  consideration 
for  said  obligation.  That  consideration  was 
that  said  Beane  should  have  ample  time  and 
opportunity  to  have  the  throe  different  claims 
for  debt  which  he  was  asserting  against  said 
Givens,  and  the  yalidlty  of  the  said  note  and 
mortgage,  adjudicated  before  said  Givens 
should  enforce  by  legal  process  his  rights  un- 
der the  said  note  and  mortgage.  There  was 
no  failure  of  this  consideration.  The  very 
action  commenced  by  the  mortgagor,  Beane, 
demanded  an  adjudication  upon  the  question 
of  the  validity  of  the  said  note  and  mort- 
gage. Under  our  Code  of  Civil  Procedure 
(sections  4183-4185,  Rev.  St.)  the  defendant, 
Givens,  was  called  upon,  and  it  was  his  duty 
so  to  do,  to  set  up  by  way  of  cross  complaint 
or  counterclaim  his  said  note  and  mortgage, 
and  to  have  his  rights  thereunder  adjudicat- 
ed. This  he  did.  It  Is  unreasonable  to  con- 
tend that  the  obligees  in  the  obligation  sued 
upon  understood,  or  had  any  reason  to  un- 
derstand, that  the  rights  of  the  said  Givens 
under  the  said  note  and  mortgage  wer^  not 
to  be  adjudicated  in  the  said  action.  That  ac- 
tion necessarily  would  result  in  a  Judgment 
that  the  defendant,  Givens,  take  nothing  by 
reason  of  his  said  note  and  mortgage,  or 
that  he  was  entitled  thereunder  to  a  certain 
sum  for  which  Judgment  of  foreclosure  would 
be  entered. 

It  is  contended  by  the  appellants  that  the 
respondent,  Givens,  through  his  attorney, 
agreed  that  certain  of  the  mortgaged  proper- 
ty should  be  exempted  from  the  operation  of 
said  mortgage,  and  that  this  lessened  his  se- 
curity, by  reason  of  which  fact  said  obligees 
are  released  from  their  obligation  of  guar- 
anty. A  careful  consideration  of  the  record 
convinces  us  tbat  this  contention  Is  not  sus- 
tained. The  action  of  the  court  in  exempting 
the  piano,  etc.,  on  the  grounds  above  stated, 
was  'correct,  under  the  law  and  evidence  of 
the  case. 

At  the  close  of  the  trial  the  appellants  mov- 
ed for  a  nonsuit,  upon  the  following  grounds, 
to  wit:  "(1)  Plaintiff  has  shown  by  his  own 
evidence  that  he  has  no  right  of  recovery  In 
this  action.  (2)  That  the  undertaking  or  in- 
strument sued  upon  contains  an  option  in  re- 
gard to  the  foreclosing  of  the  mortgage  '>r 
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bringing  an  action  on  undertaking;  and  plain- 
tiff has  used  said  option  by  foreclosing  the 
mortgage,  and  Is,  therefore,  estopped  from 
Diaintainlng  an  action  on  the  undertaliiing." 
TUJs  motion  was  overruled  by  the  'court,  and 
upon  this  action  of  the  court  the  second  as- 
signment of  error  is  based.  The  first  ground 
of  the  motion  set  forth  above  is  too  vague, 
uncertain,  and  indefinite.  The  motion  upon 
that  ground  is  properly  overruled  for  that 
reason.  The  second  ground  for  the  motion 
involves  a  construction  of  the  obligation,  and 
one  which  is  also  Involved  in  passing  upon 
the  demurrer  to  the  complaint  As  before 
stated,  a  proper  construction  of  said  obliga- 
tion, the  conditions  and  circumstances  under 
which  the  same  was  given  being  considered, 
is  that  all  parties  thereto  contemplated  that 
the  action  then  pending,  and  in  which  said 
obligation  was  given,  should  proceed  to  final 
determination.  We  are  of  the  opinion  that 
the  option  mentioned  in  said  obligation  is  the 
one  which  was  exercised  by  the  respondent, 
Glvens,  when  he  elected  to  sue .  upon  said 
obligation  rather  than  proceed  under  the 
Judgment  of  foreclosure  which  he  had  ob- 
tained in  the  former  action.  The  second 
ground  of  nonsuit  was  not  well  taken.  The 
motion  for  nonsuit  was  properly  overruled. 

We  have  carefully  examined  the  findings 
on  the  judgment  in  this  case,  and  are  of  the 
opinion  that  said  findings  were  supported  by 
the  evidence,  and  that  the  pleadings  support 
the  findings  and  the  judgment;  wherefore 
the  judgment  appealed  from  Is  afilrmed. 
Costs  awarded  to  respondent. 

HDSTON,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 

a  Idaho.  855) 

JOHNSON  et  al.  v.  OREGON  SHORT-LINE 
R.  CO. 

(Supreme  Court  of  Idaho.    Dec.  5,  1900.) 

DOMESTIC  ANIMALS  —  FENCES  —  RATLROAD 
CORPORATIONS-POLICB  REGULATIONS— DAM- 
AGES —  ANIMALS  KILLED  —  PRIVATE  PROP- 
ERTY. 

1.  The  common-law  rule  that  a  man  must 
confine  his  own  domestic  animals  to  his  own  in- 
closure  has  never  obtained  in  this  state. 

2.  The  strttute  reqnirinjf  railroad  companies 
to  fence  their  right  of  way  where  the  same  is 
contiguous  to  private  property  Is  a  police  regu- 
lation adopted  to  protect  human  life  and  prop- 
erty for  tje  benefit  of  the  general  public,  and 
not  for  the  sole  benefit  of  adjoining  or  con- 
tiguous landowners. 

3.  A  homestead  entry,  after  it  is  entered,  is 
private  property,  within  the  meaning  of  the 
statute  requiring  railroad  companies  to  fence 
their  track  when  their  right  of  way  "passes 
through  or  along  or  abuts  upon  or  is  contigu- 
ous to  private  property." 

4.  In  an  action  to  recover  damages  for  horses 
killed  by  a  railroad  company,  it  was  clearly 
shown  that,  if  the  railway  company  had  fenced 
Its  traek  as  required  by  the  statutes,  plaintiffs' 
horses  would  not  have  wandered  upon  the  rail- 
road track  aai  been  injured.  Held,  that  a  ver- 
dict for  plnintifTs  was  proper,  and  should  not 
be  disturbed. 

(Syllabus  by  the  Court.) 


Appeal  from  district  court,  Bannock  coun- 
ty; J.  C.  Rich,  Judge. 

Action  by  Enoch  Johnson  and  others 
against  the  Oregon  ^hort-Line  Railroad 
Company.  Judgment  for  plaintiffs.  Defend- 
ant appeals.    Affirmed. 

P.  L.  Williams  and  F.  S.  Dietrich,  for  ap- 
pellant. Winters  &  Guheen,  for  respond- 
ents. 

QUARLES,  J.  This  action  was  brought 
by  the  respondents  to  recover  from  the  ap- 
pellant the  value  of  seven  head  of  horses 
which  the  appellant's  train  of  cars  ran  over, 
mangled,  and  killed.  The  case  was  tried  to 
a  jury,  which  found  a  general  verdict  In  fa- 
vor of  the  plaintiffs  for  damages  in  the  sum 
of  $340.  The  jury  also  found  the  following 
special  verdict:  •  "We,  the  jury  in  the  above- 
entitled  cause,  find  as  follows  upon  the  spe- 
cial questions  submitted  to  us:  Q.  1.  Did 
the  horses  in  question  come  upon  defend- 
ant's track  or  right  of  way,  last  before  they 
were  struck,  from  government  land,  or  from 
land,  entry,  or  claim  of  some  private  per- 
son? A.  1.  Private  or  entered  land.  Q.  2. 
If  you  answer  that  the  horses  last  came  up- 
on defendant's  track  or  right  of  way  from 
the  land,  claim,  or  entry  of  a  private  person, 
state  the  name  of  such  person.  A.  2.  Gib- 
son. Q.  3.  From  which  side  of  defendant's 
right  of  way  did  the  horses  last  come  upon 
the  track  before  being  killed?  A.  3.  North- 
east. Q.  4.  About  where  (describe  where) 
the  horses  last  came  upon  defendant's  track? 
A.  4.  Gibson,  and  followed  track  to  place  of 
killing.  Q.  5.  Were  any  of  defendant's  train- 
men negligent  or  careless  In  handling  or 
managing  the  train  in  question?  A.  5.  No 
negligence.  Q.  C.  If  you  answer  number  5 
'Yes,'  state  which  <»ie  of  said  trainmen.    A. 

6.   .    Q.   7.   If  you  answer  number  5 

'Yes,'  state  In  what  respect  or  how  such 
trainmen  were  careless  or  negligent  A.  7. 
.    J.  B.  Hicks,  Foreman." 

Appellant  specifies  three  errors,  to  wit: 
(1)  "The  action  of  the  court  In  overruling  Its 
demurrer;"  (2)  "the  action  of  the  court  In 
denying  its  moti(w  to  strike;"  (3)  "the  ac- 
tion of  the  court  In  overruling  appellant's 
motion  for  a  new  trial."  The  first  para- 
graph of  the  complaint  alleges  the  corporate 
capacity  of  the  appellant.  The  second  par- 
agraph is  as  follows:  "That  at  all  the  times 
when,  and  at  all  the  points  where,  the  acts 
of  negligence  and  damage  hereinafter  set 
out  and  complained  of  were  committed  and 
occurred,  the  track,  right  of  way,  and  prop- 
erty of  the  defendant  company  passes  and 
then  passed  through  and  along  ajid  abutted 
upon  and  was  contiguous  to  private  prop- 
erty, such  that  the  defendant  company  then 
was  and  is  required  by  law  to  make  and 
maintain  a  good  and  sufficient  fence  on  both 
sides  of  its  track  and  property,  but  that  said 
defendant  has  at  all  times  failed,  neglected, 
and  refused  to  make  or  maintain  a  good  or 
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any  fence  on  botb  or  either  side  of  Its  Bald 
track,  praperty,  or  right  of  way,  where  the 
same  passes  and  passed  through  said  private 
property,  except  for  a  very  short  distance  on 
the  north  side  of  Its  said  track;  that  said 
defendant  company  never  paid  to  the  own- 
ers of  said  land,  or  to  any  one,  any  price  or 
reward  for,  or  cost  of,  making  or  maintain- 
ing any  such,  or  any  fence;  that  the  plain- 
tiff Enoch  Johnson  then  anu  there  was,  and 
now  Is,  the  owner  of,  and  in  the  actual  pos- 
session of,  the  north  one-half  of  the  north 
one-half  of  section  three  in  township  nine 
south,  of  range  forty  east  of  Boise  meridian, 
in  said  Bannock  county,  the  same  being  a 
part  of  the  said  private  lands  through  which 
the  said  track,  property,  and  right  of  way  of 
said  defendant  company  passes  and  did  pass 
as  aforesaid,  and  the  horses  of  plaintifFs 
hereinafter  more  particularly  described,  were 
at  the  time,  as  hereinafter  mentioned,  graz- 
ing upon  said  land  of  said  plaintiff  Enoch 
Johnson  by  his  consent  and  permission." 
The  third  paragraph  of  the  complaint,  aft- 
er particularly  describing  said  horses  and  al- 
leging their  value,  then  avers:  "And  which 
horees,  and  each  of  them,  casually,  on  said 
date,  and  without  any  fault  of  the  plaintifFs, 
«r  either  of  them,  but  by  reason  of  the  fail- 
ure, neglect,  and  refusal  of  the  defendant 
company  to  securely  fence  the  said  track 
and  property  'as  required  by  law,  as  herein- 
before set  out,  strayed  in  and  upon  the  track 
and  grounds  occupied  by  the  railroad  of 
said  defendant  company,  at  a  point  near  the 
center  of  the  north  half  of  section  three  in 
township  nine  south,  of  range  forty  east  of 
Boise  meridian.  In  said  Bannock  county,  and 
where  the  said  line  of  road  of  the  said  de- 
fendant company  passes  through  the  said 
lands  of  the  plahitifC  Enoch  Johnson."  The 
complaint  then  avers  that  the  defendant, 
through  its  servants  and  agents,  ran  its  loco- 
motives and  cars  against  and  over  the  said 
horses,  and  there  destroyed  and  killed  said 
horses,  to  the  damage  of  plaintiff  In  the  sum 
of  $415.  And  for  a  second  cause  of  action 
the  plaintiffs,  after  reiterating  the  first  three 
paragraphs  of  the  complaint,  further  alleged 
as  follows:  "That  the  line  of  the  track  of 
Bald  defendant  company  at  the  said  point 
where  the  said  horses  came  upon  the  said 
track  Is  and  was  almost  straight,  there  be- 
ing no  curves  or  cuts  to  obstruct  the  view 
of  the  enginemen  and  trainmen  for  several 
miles  in  either  direction,  and  the  said  en- 
ginemen and  trainmen  could,  with  reason- 
able diligencje,  observe  and  see  the  said 
horses  a  sufficient  distance  from  said  train 
to  have  prevented  striking  or  injuring  the 
same,  but  the  said  agents  and  servants  of 
said  defendant  company  negligently,  care- 
lessly, and  recklessly  and  without  any  rea- 
son therefor,  so  handled,  managed,  and  ran 
said  train,  cars,  and  locomotives  as  to  run 
and  chase  the  said  horses,  and  each  of  them, 
along  and  upon  said  track  of  defendant 
company  for  about  one  mile,  and  ahead  of 
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said  train,  and  then  ran  said  locomotives 
and  cars  against,  upon,  and  over  the  said 
horses,  and  each  of  them,  and  killed  and  de- 
stroyed the  said  horses,  and  each  of  them, 
except  the  said  brown  mare,  which  was 
thereby  maimed  and  bruised  so  as  to  abso- 
lutely ruin  the  said  mare,  and  as  a  result 
thereof  she  is  of  no  value,  all  of  which  Is 
to  the  damage  of  plaintiffs  In  the  sum  of 
four  hundred  and  fifteen  dollars." 

To  the  complaint  the  appellant  filed  a  de- 
murrer upon  the  grounds  that  it  did  not  state 
a  cause  of  action;  that  neither  the  first  nor 
second  causes  of  action  stated  facts  sufficient 
to  constitute  a  cause  of  action;  that  para- 
graph 2  in  the  first  cause  of  action  is  am- 
biguous and  uncertain,  in  that  it  does  not 
clearly  show  whether  defendant's  right  of 
way  passed  through  or  abutted  upon  private 
property,  or  that  It  was  the  duty  of  the  de- 
fendant to  fence  both  sides  of  its  right  of  way 
at  the  point  or  points  in  question,— and  point- 
ed out  other  particulars  in  which  it  claimed 
that  said  complaint  was  uncertain.  This  de- 
murrer was  overruled  by  the  court,  and  this 
action  of  the  court  is  the  basis  of  appellant's* 
first  assignment  of  error.  Upon  this  point  It 
is  argued  by  counsel  for  the  appellant,  with 
much  force  and  earnestness,  that  the  statutes 
requiring  railroad  companies  to  fence  their 
right  of  way  where  it  runs  through  or  abuts 
upon  private  property  Is  not  a  police  regula- 
tion, but  enacted  for  the  benefit  solely  of 
abutting  landowners.  Counsel  for  appellant 
argues  with  much  seriousness  that  the  de- 
murrer should  have  been  sustained  because 
the  complaint  did  not  state  with  certainty,  at 
the  points  upon  the  appellant's  right  of  way 
in  question,  whether  the  abutting  lands  were 
owned  by  private  parties  in  fee  simple,  or 
whether  said  lands  were  public  lands  In  the 
possession  of,  and  Inclosed  by,  private  Indi- 
viduals. This  contention  of  counsel  appears 
to  us  to  be  purely  technical.  But,  to  under- 
stand the  grounds  of  this  contention,  we  must 
keep  In  mind  the  provisions  of  the  statute  re- 
lating to  fencing  of  rights  of  way  of  railroad. 
companies,  viz.  section  2679,  Rev.  St.,  which 
Is  as  follows,  to  wit:  "Railroad  corporations 
must  make  and  maintain  a  good  and  sufficient 
fence  on  either  or  both  sides  of  their  track 
or  property,  whenever  the  line  of  their  road 
at  any  time  passes  through  or  along,  or  abuts 
upon,  or  is  contiguous  to,  private  property  or 
enclosed  land  in  the  actual  possession  of  an- 
other. Railroad  corporations  paying  to  the 
owner  of  the  land  through  or  along  which 
their  road  Is  located,  an  agreed  price,  for 
making  and  maintaining  such  fence  or  paying 
the  cost  of  such  fence  with  the  award  of  dam- 
ages allowed  for  the  right  of  way  for  such 
railroad  are  relieved  and  exonerated  from  all 
claims  for  damages  arising  out  of  the  killing 
or  maiming  any  animals  of  persons  who  thus 
fall  to  construct  and  maintain  such  fence;  and 
the  owners  of  such  animals  are  responsible 
for  any  damages  or  loss  which  may  accrue  to 
such  corporation  from  such  animals  being  up- 
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on  their  raiU-oad  track,  resulting  from  the 
non-construction  of  such  fence,  unless  It  Is 
shown  that  such  loss  or  damage  occurred 
through  the  negligence  or  fault  of  the  cor- 
poration, its  officers,  agents  or  employees." 
We  will  consider  the  flrst  and  third  assign- 
ments of  error  together,  as  both  raise  the 
question  not  only  of  the  sufficiency  of  the 
complaint,  but  as  -well  that  of  the  special  ver- 
•  diet  and  the  agreed  evidence  In  the  case. 

vVe  think  the  averments  of  the  complaint, 
as  well  as  the  special  verdict,  malce  It  clear 
that  the  point  where  said  horses  strayed  up- 
on appellant's  track  Is  upon  private  property, 
within  the  meaning  and  Intent  of  said  stat- 
ute. It  is  equally  clear,  from  the  allegations 
of  said  complaint  and  from  said  special  ver- 
dict, that  at  said  point  the  appellant  had  not 
fenced  its  right  of  way  as  required  by  the 
statute.  From  the  map  made  by  the  engineer 
of  the  appellant  company,  which  was  used 
upon  the  trial,  and  which  Is  brought  here  by 
appellant  by  the  consent  of  respondents,  it 
appears  that  said  horses  came  upon  appel- 
lant's right  of  way  at  a  point  marked  "11" 
o'n  said  map,  which  is  upon  the  homestead 
entry  of  James  A.  Gibson,  and  which  was  en- 
tered October  22,  1898;  that  from  this  point 
said  horses  proceeded  along  the  right  of  way 
of  the  appellant  some  two  miles  or  more.  In 
an  easterly  direction,  near  a  cattle  guard, 
where  they  were  killed.  It  is  argued  on  be- 
half of  the  appellant  that  private  property 
does  not  include  a  homestead  entry  prior  to 
patent.  We  cannot  agree  with  this  conten- 
tion. The  laws  ot  this  state  recognize  such 
entry  as  private  property,  and  make  the  cer- 
tificate of  entry  primary  evidence  that  the 
holder  thereof  Is  the  owner  of  the  lands  there- 
in described.  See  section  5983,  Rev.  St.  The 
words  "private  property"  In  section  2679,  Rev. 
St.,  quoted  above,  have  no  reference  to  the 
title  as  between  the  private  owner  and  the 
government  of  the  United  States,  but  relate 
solely  to  the  railroad  corporation  and  the  pri- 
vate owner.  As  tietween  the  railroad  com- 
pany and  the  homestead  entryman,  the  latter, 
after  entry,  is  the  owner,  and  the  homestead 
entry  is  private  property. 

Xor  can  we  agree  with  the  contention  of 
the  appellant  that  said  statute  (section  2679, 
Rev.  St)  was  enacted  solely  for  the  protec- 
tion of  private  abutting  owners  of  lands. 
We  have  carefully  examined  the  authorities 
cited  upon  this  point  by  the  appellant,  and 
do  not  regard  them  as  establishing'  the  rule 
contended  for.  It  is  true  that  the  supreme 
«oun  of  California,  in  Bnright  v.  Railroad 
Co.,  33  Oal.  230,  seems  to  hold  to  this  rule. 
But  the  other  authorities  cited  by  appellant, 
to  wit,  Pierce,  R.  R.  344;  Redf.  R.  R.  373; 
Hurd  V.  Railroad  Co.,  25  Vt  116;  Tombs  v. 
Railroad  Co.,  18  Barb.  583,— do  not  sustain 
this  contention.  The  decision  in  Hurd  v. 
Railroad  Co.,  supra,  is  based  largely  upon 
the  old  English  common-law  rule  that  every 
man  must  confine  his  own  cattle  to  his  own 
land,— a   rule  that   has   never  obtained   in 


this  state.  These  authorities  bold  that 
where,  .by  contract  with  the  railroad,  or  for 
other  reason,  it  has  become  the  duty  of  the 
abutting  or  contiguous  owner  to  fence,  as 
between  him  and  the  railroad,  his  neglect  in 
that  respect  does  not  relieve  the  railroad 
from  Its  duty  to  fence  when  required  by 
statute,  but  does  relieve  It  from  damages  for 
stock  of  such  abutting  owner  killed  through 
his  neglect  to  fence,  or  to  make  a  sufficient 
fence.  Mr.  Pierce,  in  his  work  on  Railways 
(one  of  the  authorities  cited  by  counsel  for 
appellant),  at  pages  414  and  415,  says:  "The 
statute  may,  however,  be  construed  to  be  a 
general  police  regulation,  designed  not  mere- 
ly for  the  benefit  bf  adjoining  owners,  but 
for  the  protection  of  property  in  domestic 
animals  generally,  and  for  the  safety  of  pas- 
sengers who  would  be  exposed  to  peril  of  col- 
lisions with  cattle  coming  upon  the  track. 
When  the  statute  is  deemed  to  be  of  this 
character,  the  company  is  held  to  be  under  a 
general  obligation  to  the  public,  and  not  un- 
der a  limited  obligation  to  adjoining  land- 
owners; and,  when  in  default  for  not  comply- 
ing with  the  statute,  It  Is  liable  for  injuries 
to  cattle  unlawfully  on  the  adjoining  land, 
and  coming  therefrom  upon  its  track.  It  is 
held  chargeable  with  a  breach  of  public  duty, 
and  liable  to  all  persons  suffering  Injury 
from  its  default."  Mr.  Redfield  says:  "The 
building  of  fences  along  the  line  of  a  railway 
track  is,  no  doubt,  in  regard  to  the  security 
of  ti-avel  thereon,  to  be  regarded  as  a  mat- 
ter of  police,  and  a  duty  which  the  company 
cannot  shift  upon  others  by  contracts  to 
maintain  such  fences."  1  Redf.  R.  R.  4W. 
Mr.  Elliott,  In  his  work  on  Railroads,  at 
section  1182,  says:  "The  running  of  railway 
trains  and  locomotives  is  necessarily  attend- 
ed with  many  dangers.  This  results  from  the 
great  force  used,  the  large  bodies  placed  in 
motion,  and  the  rapidity  with  which  trains 
are  run.  The  object  of  a  railway  being  the 
carrying  of  passengers  and  freight  from 
place  to  place,  and  as  the  performance  of 
such  an  object  Is  necessarily  attended  with 
many  dangers.  It  follows  that  every  practi- 
cable safeguard  should  be  used  and  every 
caution  taken  to  prevent  Injury  to  persons  or 
property  carried.  One  of  the  sources  of  dan- 
ger to  railway  trains  is  from  collisions  with 
animals  on  the  track.  Such  danger  has  been 
recognized  by  nearly  all  our  state  legisla- 
tures, and  their  statutory  enactments  are 
for  the  purpose  of  reducing  this  danger  as 
much  as  possible.  Where  any  particular 
kind  of  property  is  inherently  dangerous,  or 
the  operation'  of  certain  property  Is  necessa- 
rily dangerous,  it  is  within  the  power  of 
tlie  state,  under  what  is  called  its  'police 
power,'  to  prescribe  such  regulations  in  the 
use  of  such  property  as  will  render  conse- 
quent danger  small  as  possible.  Since  Im- 
posing upon  railway  companies  the  duty  of 
fencing  their  tracks  Is  for  the  sole  purpose 
of  lessening  the  danger  In  running  trains,  it 
is  held  that  the  enactment  of  such  fencing 
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statutes  is  a  valid  exercise  of  the  police 
po-wer,  and  it  Is  npon  that  power  that  such 
statutes  rest."  And  at  section  IISO  of  the 
same  work  Mr.  Elliott  further  says:  "Stat- 
utes requiring  railway  companies  to  erect 
and  maintain  fences  along  their  rights  of 
way  rest,  as  we  have  heretofore  seen,  upon 
the  police  power  of  the  state.  The  exercise 
of  the  police  power  of  the  state  by  the  enact- 
ment of  police  regulations  is  for  the  benefit 
of  the  whole  public,  as  a  general  rule.  And, 
since  statutes  imposing  the  duty  to  fence 
upon  railway  companies  rest  uiran  the  po- 
lice power,  it  follows  that  they  are  for  the 
beneflt  of  the  general  public,  and  to  this 
effect  is  the  almost  unanimous  weight  of 
judicial  authority.  Such  statutes  are  not  in- 
tended merely  for  the  protection  of  the  ad- 
joining landowners,  unless  It  clearly  and 
unmistakably  appears  from  the  language 
used  that  it  was  the  intention  of  the  legis- 
lature to  protect  only  such  owners.  Where 
the  animals  are  unlawfully  on  the  adjoining 
premises,  from  which  they  escape  to  the 
company's  track,  there  is  some  conflict  in -the 
authorities  as  to  whether  or  not  the  com- 
pany is  liable  to  the  owner  of  such  animals. 
The  weight  of  authority  is  to  the  effect  that 
the  company  may  be  liable  in  such  cases, 
and  this  we  believe  to  be  the  correct  rule,  al- 
though there  are  some  authorities  which 
hold  that  the  company  is  not  liable.  Where 
the  animals  are  on  the  adjoining  premises 
by  consent  of  the  owner  of  such  premises, 
there  is  no  question  as  to  the  liability  of  the 
company."  Under  the  authorities,  we  do  not 
feel  authorized  to  hold  that  the  statute  re- 
quires fencing  merely  for  the  protection  of 
adjoining  landowners.  When  the  statute 
was  enacted,  Idaho  was  a  sparsely-settled 
territory.  Large  sections  were  unsettled, 
with  practically  no  cattle  or  stock  running 
at  large.  The  legislature  evidently  thought 
It  would  be  too  great  a  hardship  to  compel 
railway  companies  to  fence  their  tracks 
through  the  territory,  and  only  required  it 
in  the  settled  portions,  where  horses  and 
cattle  would  be  found  in  large  numbers. 
When  we  passed  into  statehood  through  the 
provisions  of  the  constitution,  we  continued 
the  statute  in  force.  We  cannot  conclude 
that  the  legislature  exercised  this  police  pow- 
er, which  is  so  necessary  for  the  protection 
of  human  life  and  private  property,  for  pri- 
vate abutting  or  contiguous  landowners  only, 
but  must  conclude  that  it  was  enacted  for 
the  good  of  the  general  public. 

We  think  that  it  sufficiently  appears  from 
the  complaint  In  this  action,  from  the  spe- 
cial verdict  of  the  jury,  and  from  the  agreed 
facts,  and  that  part  of  the  evidence  which 
is  in  the  record  before  us,  that  the  loss  sus- 
tained by  the  respondents  was  occasioned  by 
the  neglect  of  the  appellant  to  fence  its  track 
at  points  where  it  is  required  by  the  statute 
to  fence.  It  is  true  that  tlie  evidence  falls 
to  disclose  whether  the  land  at  the  partlcii- 
lar  point  where  the  horses  were  killed  was 


private  property,  or  public  lauds  of  the  Unit- 
ed States.  Tet  it  clearly  appears  that  the 
private  lands  of  the  respondents  jointly,  by 
their  own  fences  and  connecting  fences  of 
William  Blanks  and  James  A.  Gibson,  in- 
closed all  of  the  respondents'  lands  north  of 
appellant's  track,  with  the  exception  of  the 
southerly  side  thereof,  adjoining  said  rail- 
road track,  and  that,  if  the  appellant  had 
fenced  its  track  as  required  by  said  statute, 
respondents'  lands,  jointly  with  those  of  said 
Gibson,  north  of  said  track,  would  have 
been  entirely  inclosed;  hence  it  is  apparent 
that  the  loss  of  respondents  resulted  prima- 
rily fi'om  the  neglect  of  the  appellant  to 
fence  its  track  at  points  where  it  is  required 
by  law  to  fence.  If  the  appellant  had  obeyed 
the  police  regulation  adopted  by  the  statute, 
— had  fenced  its  track  with  a  sufficient  fence 
as  required  by  the  statute,— this  loss  would 
not  have  been  sustained  by  the  respondents. 
For  these  reasons,  the  verdict  should  not  be 
disturbed. 

The  case  at  bar  is  very  much  like  the  case 
of  Patrie  v.  Railroad  Co.,  decided  by  this 
court,  and  reported  in  56  Pac.  82,  and,  we 
ihlnk,  should  he  determined  by  the  rules 
therein  enunciated.  In  that  case  this  court 
said:  "The  controlling  contention  is  wheth- 
er, under  the  facts,  the  defendant  is  liable 
In  damages  because  of  its  failure  to  fence  Its 
track  at  the  points  where  said  horses  were 
killed.  The  provisions  of  the  statutes  con- 
ti-olUng  this  matter  are  found  in  section  2(579, 
Rev.  St.  •  •  *  Counsel  for  appellant  con- 
tend that  the  legislative  intent  in  the  enact- 
ment of  section  2C79  was  to  re<iulre  railroad 
corporations  only  to  fence  their  roads  when- 
ever, on  eitlier  side,  the  same  are  contiguous 
to  private  property  which  Is  Inclosed,  or  to 
land  which  Is  not  actually  owned  by  the  one 
who  Is  using  It,  or  is  in  the  actual  posses- 
sion thereof  and  has  it  inclosed.  •  •  *  If 
the  provisions  of  said  section  require  the  de- 
fendant corporation  to  fence  Its  track  wherev- 
er and  whenever  It  runs  through  land  own- 
ed by  private  persons,  the  judgment  must  be 
sustained.  The  intent  of  the  legislature  In 
enacting  said  section  must  be  arrlve<i  at  from 
a  literal  construction,  if  such  construction 
would  not  result  in  an  absurdity  or  incon- 
sistency. The  statute  declares  that  a  railroad 
corporation  must  make  and  maintain  a  good 
and  sufficient  fence  on  either  or  l>oth  sides  of 
their  track  or  property,  wherever  the  line  of 
road  passes  through  or  along,  or  abuts  upon, 
or  is  contiguous  to  private  property  or  in- 
closed land  In  the  actual  possession  of  an- 
other. The  record  shows  that  said  track 
passes  through  private  property,  and  we 
think  the  statute,  as  applied  to  the  facts  of 
this  case,  is  too  clear  to  recjulre  any  construc- 
tion. To  hold  that  it  does  not  require  the 
defendant  corporation  to  fence  Its  track  ex- 
cept when  and  where  a  private  pei-son  may 
fence  his  land  would  be  Injecting  iangua»;e 
into  said  section  that  is  not  found  there,  and 
could  not  be  put  there  by  a  fair  imiilicatlon 
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and  reasonaUe  construction.  We  tblnk  the 
reco.d  fairly  shows  that  if  the  said  track  had 
been  fenced  where  It  passes  through  said 
sections  29,  20,  and  17,  said  horses  would  not 
have  been  killed.  It  may  be  said  that  build- 
ing a  fence  on  the  east  side  of  said  track, 
where  it  passes  through  said  private  property, 
would  be  no  protection  to  stock;  that  stock 
«ould  pass  around  the  ends  of  such  fence  and 
get  upon  the  track.  The  fencing  of  the  rail- 
road track,  when  required  by  statute,  where 
it  passes  through  private  property,  as  in  this 
«ase,  implies  the  construction  of  sufficient 
•cattle  guards  at  the  ends  of  ■  such  fences.  3 
EUlott,  R.  R.  {  1198,  and  notes.  We  think 
the  record  shows  that  said  horses  would  not 
have  been  killed  where  and  when  they  were 
killed  If  the  defendant  had  maintained  such 
JL  fence  as  the  law  requires.  It  is  contended 
by  counsel  for  appellant  that  there  is  no  proof 
that  said  horses  came  upon  the  track  at  a 
point  where  the  company  was  required  to 
fence.  It  is  admitted  that  they  were  killed  on 
the  track  at  points  where  it  Is  the  duty  to 
fence,  and  the  presumption  is.  In  the  absence 
of  proof,  that  the  animals  came  upon  the 
-track  at  such  points."  In  the  case  at  bar, 
plaintiffs  turned  their  horses  upon  their  own 
lands,  where,  as  it  appears  from  the  record, 
they  would  have  remained  if  the  appellant 
had  fenced  its  track  at  points  where  it  is  re- 
quired by  law  to  fence.  Hence  we  are  con- 
strained, under  the  authorities,  to  hold  the 
atq;>eUant  responsible  in  damages  for  the  kill- 
ing of  said  horses. 

What  we  have  said  disposes  of  the  first  and 
third  assignments  of  error.  The  second  as- 
signment of  error  relates  to  the  action  of  the 
court  in  refusing  to  strike  from  the  complaint 
•certain  matters.  This  assignment  of  error, 
however.  Is  not  discussed  In  appellant's  brief, 
but  what  we  have  hereinbefore  said  virtually 
disposes  of  it.  Some  other  questions  are  dis- 
cussed in  appellant's  brief,  which  are  outside 
•of  the  assignments  of  error  contained  there- 
in, and  which  we  do  not  deem  it  necessary  to 
■consider.  For  the  foregoing  reasons,  the 
Judgment  and  the  order  denying  a  new  trial 
are  both  affirmed.  Costs  of  appeal  awarded 
to  the  respondents. 

HUSTON.  C.  J.,  and  SUIiLiyAN,  J^  con- 
cur. 


(38  Or.  184) 

HOWELI,  V.  FOLSOM  et  al. 

(Supreme  Ck)nrt  of  Oregon.    Dec.  31.  ItKX).) 

HUSBAND  AND  WIPE— ESTATES  BY  ENTIRBTT 
— MOaTGAGE-DEATH  OF  HUSBAND. 

Sess.  Laws  1803,  p.  ITO,  authorizing  a  mar- 
ried woman  to  convey  her  property  to  the  same 
extent  as  her  husband  can  property  belon^ng 
to  him,  having  removed  the  wife's  common-lnw 
disability  to  convey  her  interest  in  an,  estate 
of  the  entirety  with  her  husband,  where  a  mar- 
ried woman  mortgaged  such  an  estate,  and  the 
death  of  the  husband  removed  his  riRht  of  sur- 
vivorship, the  mortgage  was  a  valid  lieu  on  the 
Xee. 


Appeal  from  circuit  court,  Marion  county; 
R.  P.  Boise,  Judge. 

Suit  by  Linnie  J.  Howell  against  Sfaggie 
Folsom  and  another.  From  a  judgment  in  fa- 
vor of  defendants,  plaintiff  appeals.  Revers- 
ed. 

On  November  21,  1896,  the  defendant  Mag- 
gie Folsom,  being  the  owner,,  with  her  bus- 
band,  of  an  estate  by  the  entirety  in  lots  3 
and  4,  block  B,  in  Simpson's  addition  to  Sa- 
lem, mortgaged  the  same  to  plaintiff  to  secure 
a  loan  of  $350;  and,  the  husband  having  sub- 
sequently died,  this  suit  was  Instituted  to 
foreclose  the  mortgage,  but  the  court  held  It 
void  because  the  husband  did  not  Join  In  Its 
execution,  and  plaintiff  appeals. 

Oeo.  O.  Bingham,  for  appellant.  R.  J. 
Fleming  and  Tllmon  Ford,  for  respondents. 

BEAN,  C.  J.  It  Is  argued  in  support  of  the 
decree  of  the  court  below  that  neither  spouse 
can  convey  an  estate  by  the  entirety  without 
the  assent  of  the  other,  and  therefore  the 
mortgage  sought  to  be  foreclosed  Is  void,  even 
as  against  the  mortgagor.  It  is  often  said  In 
Judicial  opinions  that  at  common  law.  under 
a  conveyance  of  real  property  to  husband  and 
wife,  both  are  seised  of  the  entirety,  and  nei- 
ther can  alienate  or  dispose  of  any  part  of 
the  estate  without  the  consent  of  the  other. 
It  1b  believed,  however,  this  means  that  "one 
cannot  sever  the  Interest  or  make  any  dispo- 
sition of  the  estate  so  as  to  affect  the  right  of 
survivorship."  Enyeart  v.  Kepler,  118  Ind. 
34,  aO  N.  E.  539;  Ames  v.  Norman,  70  Am. 
Dec.  209,  note.  According  to  the  great 
weight  of  authority,  at  common  law  a  convey- 
ance of  the  estate  by  the  husband  during  the 
lifetime  of  the  wife  Is  valid  as  against  him, 
and  vests  the  fee  in  the  purchaser  in  case  the 
husband  survive  the  wife.  Mr.  Tiedeman 
thus  states  the  rule:  "During  coverture  the 
husband  has  the  entire  control  of  the  estate, 
may  convey  it  away,  and  it  is  liable  to  be 
sold  under  execution  for  his  debts.  It  the 
husband  survives  the  wife,  this  conveyance  of 
it  to  a  stranger  will  be  as  absolute  as  If  the 
estate  had  been  one  in  severalty.  But,  if  the 
wife  survives  the  husband,  she  acquires,  by 
right  of  survivorship,  the  entire  Interest  in  the 
land,  and  is  entitled  to  her  proper  action  for 
the  recovery  of  possession."  Tied.  Real  Prop. 
{  242.  And  Mr.  Washburn  says:  "If  the  hus- 
bany  convey  the  entire  estate  during  cover- 
ture, and  dies,  his  conveyance  will  not  have 
affected  her  rights  of  survivorship  to  the  en- 
tire estate.  But  If,  in  such  case,  the  husband 
survive,  his  conveyance  becomes  as  etFective 
to  pass  the  whole  estate  as  It  would  have 
been  had  the  hvsband  been  sole  seised  when 
he  conveyed  It"  1  Washb.  Real  Prop.  (5th 
Ed.)  707.  See,  also,  1  Bish.  Mar.  Worn.  S  621; 
1  Ballard,  Real  Prop,  i  240;  15  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  848;  Den  v.  Hardenbergh, 
18  Am.  Dec.  371,  note;  Branch  v.  Polk  (Ark.) 
30  L.  R.  A.  324,  328,  note  (s.  c.  33  S.  W. 
424);    Hiles  t.  Flaher  (N.  X.  App.)  43  Am. 
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St  Rep.  762,  768,  note  (s.  c.  89  N.  B.  837). 
We  take  the  rule,  therefore,  to  be  abundantly 
established  that  a  husband  can  convey  an  es- 
tate held  by  himself  and  wife  as  tenants  by 
the  entirety,  and  that  such  conveyance  will 
vest  the  fee  in  the  purchaser,  if  the  husband 
survive  the  wife.  And,  as  our  statute  has 
given  the  wife  power  and  authority  to  sell 
and  convey  her  property  "to  the  same  extent 
and  in  the  same  manner  that  her  husband  can 
property  belonging  to  him"  (Seas.  Laws  1893, 
p.  170^  amending  section  2902,  Hill's  Ann. 
Laws),  we  think  It  clear  she  may  convey  an 
estate  by  the  entirety  with  like  effect  as  her 
husband.  The  right  at  common  law  of  the 
husband  during  coverture  to  the  control  and 
nsufruct  of  the  land,  and  the  inability  of  the 
wife  to  convey  without  her  husband  joining 
in  the  deed,  were  not  incidents  of  such  an  es- 
tate, but  of  the  marital  disabilities  and  rights 
which  have  been  removed  and  enlarged  by 
modem  legislation.  The  courts  of  other 
states  have  held  that,  under  acts  relating  to 
married  women,  of  similar  import  to  ours,  the 
wife  is  entitled  to  the  same  use  and  benefit 
of  an  estate  by  the  entirety  as  the  husband, 
and  has  the  same  power  of  allenadou.  Thus, 
in  Buttlar  v.  Bosenblath,  42  N.  J.  Bq.  651,  9 
Atl.  696,  It  was  held,  under  the  legislation  of 
that  state,  which  preserves  to  married  women 
their  separate  rights  of  property,  that  the 
wife  is  endowed  with  the  capacity,  during  the 
lives  of  herself  and  husband,  to  hold  in  her 
possession  one-half  the  estate  held  by  them 
as  tenants  by  the  entirety  in  common  with 
her  husband,  as  fully  as  if  she  were  a  singles 
woman.  In  Hiles  v.  Fisher,  144  N.  Y.  306, 
39  N.  E.  337,  30  L.  R.  A.  305,  a  husband  and 
wife  were  seised  of  an  estate  by  the  entirety. 
The  husband  alone  mortgaged  the  entire  es- 
tate to  secure  his  Individual  debt,  and  subse- 
quently conveyed  the  property  to  his  wife. 
Thereafter  the  mortgage  was  foreclosed,  and 
the  purchaser  at  the  sale  insisted  that  be  was 
entitled  to  the  possession  of  the  entire  prop- 
erty during  the  Joint  lives  of  the  husband  and 
wife,  and  to  the  fee  in  case  the  husband  sur- 
vived the  wife,  while  the  wife  maintained 
that  the  mortgage  given  by  her  husband  wad 
void  because  not  signed  by  her,  and  tluit,  his 
Interest  having  been  conveyed  to  her,  she  was 
the  absolute  owner  of  the  property.  But  the 
court  held,  in  a  very  satisfactory  opinion  by 
Mr.  Chief  Justice  Andrews,  that,  under  the 
general  statutory  provisions  of  that  state  giv- 
ing married  women  power  to  control  or  dls-. 
pose  of  their  own  property,  a  husband  and 
wife  are  entitled  to  the  rents  and  profits  of 
an  estate  by  the  entirety  in  separate  moieties, 
and  that  a  purchaser  at  a  foreclosure  sale,  un- 
der a  mortgage  given  by  the  husband  alone 
when  the  wife  is  alive  at  the  time  of  the  sale, 
obtains  the  husband's  interest,  subject  to  the 
eight  of  the  wife,  if  she  survive  him,  with  a 
right  to  use  an  undivided  half  during  the 
joint  lives  of  husband  and  wife,  and  to  the 
tee  if  the  husband  survive.  Again,  in  Branch 
V.  Polk,  61  Ark.  3S8,  33  S.  W.  424,  30  L.  U. 


A  324,  under  a  statute  authorizing  a  mar- 
ried woman  to  dispose  of  her  property  as  a 
feme  sole,  it  was  held  that  she  might  convey 
or  mortgage  her  interest  In  an  estate  by  the 
entirety,  subject  to  the  right  of  survivorship 
in  her  husband,  without  his  joining  in  the  in- 
strument, and  that  such  mortgage  was  valid 
as  against  the  wife,  she  having  survived  her 
husband.  It  was  suggested  at  the  argument 
that  under  section  3003,  HUl's  Ann.  Laws 
Or.,  a  married  woman  cannot  convey  her  real 
property  without  her  husband  joining  in  the 
deed.  But  that  section  has  been  modified  or 
amended  by  subsequent  legislation  (Sess. 
Laws  1893,  p.  170),  and  she  may  now  sell  or 
convey  her  property  by  her  sole  deed.  Velten 
V.  Carmack,  23  Or.  282,  31  Pac.  668,  20  L.  R. 
A.  101.  The  decree  of  the  court  below  is 
therefore  reversed,  and  a  decree  will  be  en- 
tered here  as  prayed  for  In  the  complaint 


DURKEB  V.  OARR. 


(38  Or.  18») 


(Supreme  Conrt  of  Oregon.    Dec.  81,  1900.) 

PRINCIPAL  AND  AGENT  —  AUTHORITY  TO 
LEASE— EVIDENCE— COVENANT  TO  IRRIOATB 
—ACTION  FOR  BRE;ACH— PLEADING— CIIRB3D 
DEFECTS  —  ANSWERING  OVERr-WAIVBR  OIT 
PERFORMANCE. 

1.  Id  an  action  by  a  lessee  against  a  lessor 
of  arid  land  on  a  covenant  to  irrigate  the  de- 
mised premises,  it  appeared  that  defendant 
who  was  a  nonresident,  wrote  his  agent,  mere- 
ly requesting  him  to  lease  the  land,  reserving 
such  a  share  of  the  crop  as  he  saw  fit,  and  that 
pursuant  thereto  the  agent  leased  the  same  and 
other  lands  of  defendant,  under  leases  contain- 
ing a  lil:e  covenant.  Lessor  also  visited  the 
land  in  May,  saw  the  crop  growing  thereon, 
and  knew  that  it  had  been  leased,  but  until 
July  or  August  was  ignorant  of  such  covenant, 
and  the  agent  swore  that  he  had  no  authority 
to  mal;e  the  same.  Beld,  that  there  was  no 
evidence  of  anthority  to  make  such  covenant, 
or  ratification  thereof,  and  that  the  lease  was 
inadmissible. 

2.  The  authority  of  an  agent  authorized  to 
lease  his  principal's  land  extends  not  alone  to 
what  is  necessary  therefor,  but  to  that  which 
is  "proper,  usual,  and  reasonable,"  as  well  as 
necessary. 

3.  In  an  action  on  a  covenant  in  a  lease  to 
irrigate  the  demised  premises  from  a  specified 
ditch  where  practicable,  failure  of  the  com- 
plaint to  aver  the  extent  thereof  capable  of  be- 
ing practicably  irrigated  is  a  defect  curable  by 
motion  to  malce  more  definite  and  certain,  and 
hence  is  waived  by  answering  over. 

4.  A  claim  that  the  complaint  in  an  action 
on  a  covenant  in  a  lease  to  Irrigate  the  demised 
premises  failed  to  allege  any  demand  therefor 
IS  without  merit,  where  it  appears  from  the 
complaint  "that  the  defendant  totally  failed  to 
furnish  or  supply  any  water  whatever  upon 
said  premises,  though  often  requested  to  do  so." 

5.  In  an  action  on  a  lease  the  complaint  aver- 
red that  plaintiff  "in  ail  respects  has  lawfully 
executed  and  complied  with  the  contract  on  his 
part,  in  so  far  as  he  was  allowed  so  to  do  by 
defendant's  agent."  Held  that,  in  so  far  as  it 
alleged  a  waiver  of  performance  by  plaintiff, 
any  defect  therein  was  cured  by  answering 
over. 

Appeal  from  circuit  court,  Klamath  coun- 
ty; Henry  L.  Benson,  Judge. 

Action  by  George  A.  Durkee  against  Jesse 
D.  Carr.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 
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This  is  an  action  to  recover  damages  for 
the  breach  of  an  alleged  contract.  It  is  sub- 
stantially averred  in  the  complaint  that  on 
May  15,  1808,  the  defendant,  by  J.  F.  Adams, 
his  authorized  agent,  demised  to  plaintiff  for 
the  term  of  five  months  200  acres  of  arid 
land  in  Klamath  county,  Or.,  and  In  the 
written  lease  covenanted  that  he  would,  free 
of  charge,  construct  all  main  ditches  to  and 
upon  the  premises,  and  furnish  sufficient 
water  from  the  Little  Klamath  water  ditch 
properly  to  irrigate  the  same  where  prac- 
ticable, in  consideration  of  which  the  plain- 
tlft  agreed  to,  plow  and  sow  the  land,  chiefly 
to  wheat,  and  to  deliver  one-fourth  of  the 
grain  raised,  as  rent  therefor;  that  in  pur- 
suance of  the  lease  the  plaintiff  entered  In- 
to possession,  plowed  and  sowed  185  acres 
thereof  to  wheat  and  barley,  and  in  all  re- 
spects fully  complied  with  his  part  of  the 
contract  in  so  far  as  he  was  allowed  to  do 
80  by  defendant's  said  agent,  but  defendant, 
though  often  requested  so  to  do,  neglected 
to  furnish  any  water  for  irrigation,  thereby 
rendering  It  Impossible  to  raise  a  crop  on 
such  land,  to  plaintiff's  damage  in  the  sum 
of  $1,826.87.  A  demurrer  to  the  complaint 
on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  hav- 
ing been  overruled,  an  answer  was  filed, 
denying  the  material  allegations  of  the  com- 
plaint, and  a  trial,  being  had,  resulted  in  a 
verdict  and  Judgment  for  plaintiff  in  the  sum 
of  $1,000,  and  the  defendant  appeals. 

G.  A.  Cogswell,  for  appellant  A.  S.  Ham- 
mond, for  respondent. 

MOORE,  J.  (after  stating  the  facts).  It  is 
contended  by  defendant's  counsel  that  the 
testimony  was  insufficient  to  establish  Ad- 
ams' authority  to  execute,  as  defendant's 
agent,  the  covenant  to  furnish  water,  and 
hence  the  court  erred  in  admitting  the  lease 
in  evidence  over  their  objection  and  excep- 
tion. The  testimony  shows  that  the  defend- 
ant owns  a  section  of  land  In  said  county, 
incapable  of  producing  grain  without  irriga- 
tion; that  in  the  spring  of  1808  he  caused  it 
to  be  prepared  for  cultivation  by  grubbing 
up  the  sagebrush  growing  thereon;  that,  be- 
ing a  resident  of  Oalifomia,  he  wrote  to  Ad- 
ams, requesting  him  to  lease  said  laud  to 
be  sowed  to  grain,  reserving  for  rent  such 
a  share  of  the  crop  to  be  raised  as  he  might 
think  proper,  but  did  not  suggest  that  any 
water  should  be  furnished  for  Irrigation.  In 
pursuance  of  such  correspondence  Adams 
executed,  in  the  defendant's  name,  a  written 
lease  to  plaintiff,  containing  the  following 
stipulation:  "The  party  of  the  first  part 
covenants  and  agrees  to  furnish  water  from 
the  Little  Klamath  water  ditch  sufficient  to 
properly  irrigate  said  tract,  where  practi- 
cable, and  to  construct  all  main  ditches  for 
conveying  said  water  to  and  upon  said  tract, 
free  of  charge."  Adams  also  leased  other 
paits  of  said  section  to  Thomas  Bailey,  B.  C. 


Anderson,  Thomas  Roberts,  and  Bert  Davis, 
respectively,  who  entered  into  possession 
thereof  under  leases  containing  a  like  cove- 
nant In  May,  1898,  the  defendant  visited 
said  land,  saw  the  wheat  growing  thereon, 
and  knew  that  it  had  been  leased,  but  until 
about  July  or  August  of  that  year  he  had  no 
knowledge  of  the  existence  of  such  covenant. 
J.  F.  Adams,  as  plaintiff's  witness,  on 
cross-examination  testified  that  he  had  no 
authority  from  the  defendant  to  agree  to 
furnish  water  to  the  plaintiff  or  other  les- 
sees for  irrigation. 

The  foregoing  is  a  fair  summary  of  the 
testimony  resi)ecting  Adams'  authority  to 
execute  the  covenant  relied  upon,  and,  while 
the  bill  of  exceptions  does  not  purport  to 
contain  all  the  testimony  given  by  the  wit- 
nesses, the  court  certifies  that  except  so  far 
as  It  can  be  inferred  from  the  arid  character 
of  the  land,  no  evidence  was  Introduced  tp 
shdw  that  It  was  necessary  to  agree  to  fur- 
nish water  for  the  irrigation  In  order  to  ef- 
fect a  lease  of  the  premises,  or  that  it  was  a 
custom  in  that  vicinity  for  landlords  to  fur- 
nish water  to  their  tenants  to  Irrigate  the 
premises  leased,  or  that  the  plaintiff  had 
any  knowledge  of  Adams'  Instructions  to 
lease  the  land,  or  that  the  latter  had  ever 
acted  as  defendant's  agent,  or  was  held  out 
by  him  as  having  authority  to  execute  a 
covenant  to  furnish  water  for  Irrigation,  ex- 
cept as  the  execution  of  the  leases  of  other 
parts  of  said  section  might  lead  to  such  an 
Inference.  Adams'  power  to  lease  the  prem- 
ises having  been  admitted,  the  question  pre- 
sented for  consideration  is  whether  the  testi- 
mony adverted  to  is  sutiicient  to  establish 
his  authority  to  agree  on  t>eliaJf  of  his  prin- 
cipal to  furnish  water  to  the  plaintiff,  to  be 
used  In  Irrigating  the  land  so  leased.  The 
rule  is  elementary  and  universal  that  every 
grant  of  power  by  a  principal  to  his  agent, 
where  no  limitations  are  apparent  is  to  be 
construed  as  carrying  with  It,  as  an  Inci- 
dent thereto,  the  authority  to  do  all  things 
proper,  usual,  necessary,  and  reasonable  to 
carry  into  effect  the  objects  and  purposes 
sought  to  be  accomplished  by  the  authority 
conferred.  1  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
997;  Mechem,  Ag.  {  311;  Story,  Ag.  (9th  Ed.) 
i  60;  Whart.  Ag.  {  126.  But  stipulations  in 
■a  lease  executed  by  an  agent  whose  author- 
ity therefor  Is  not  reasonably  Implied  in  the 
power  delegated  are  not  binding  upon  his 
principal.  Thus,  in  Halbut  v.  Town  of  For- 
rest City,  34  Ark.  246,  it  was  held  that  a 
power  conferred  upon  an  agent  to  lease  cer- 
tain premises  did  not  authorize  him  to  cove- 
nant on  t>ehalf  of  his  principal  to  repair  or 
rebuild  a  house  thereon  In  case  of  its  in- 
Jury  or  destruction  by  fire.  In  Loftin  v. 
Crossiand,  94  N.  C.  76,  It  was  held  that  a 
married  woman,  having  appointed  her  hus- 
band to  lease  her  land,  was  not  bound  by  his 
attempt  to  subject  the  rents  accruing  there- 
from  to  a  lien  for  agricultural  supplies  ad- 
vanced to  the  tenant     In  Schumacher   v. 
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Brewing  Co.  (Minn.)  80  N.  W.  838,  it  was 
lield  ttiat  an  agent  who  was  authorized  to 
negotiate  a  lease  for  three  years  had  no 
authority  to  execute  one  for  that  term  with 
a  privilege  to  the  lessee  of  a  renewal  for 
two  years  more  after  the  expiration  of  the 
original  term.  So,  too,  In  Borderre  v.  Den 
(Cat.)  39  Pac.  M6,  It  was  held  that  an  agent 
authorized  to  lease  a  tract  of  land  for  one 
year  at  $600  could  not  bind  his  principal  by 
a  lease  of  a  part  thereof  at  $225  for  a  term 
exceeding  one  year. 

The  letter  which  authorized  the  leasing  of 
the  premises  not  having  been  produced,  the 
contents  thereof  were  established  by  Adams, 
who,  as  defendant's  witness,  testified  that 
he  was  thereby  requested  to  rent  the  land 
for  such  a  share  of  the  crop  as  he  might 
think  proper,  and  to  furnish  money  to  buy 
grain  to  seed  the  place,  If  necessary,  taking 
a  mortgage  on  the  crop  to  be  grown  thereon 
as  security  therefor.  The  authority  confer- 
red being  evidenced  by  an  Informal  writing, 
which  is  not  subject  to  a  strict  construction, 
the  power  to  be  implied  therefrom  ought  not 
to  be  extended  beyond  the  scope  necessary 
to  carry  Into  effect  that  which  Is  expressly 
granted.  If  it  had  appeared  from  the  evi- 
dence that  it  was  the  well-known  and  general 
custom  of  landlords  In  the  vicinity  of  the 
premises  so  leased  to  furnish  to  their  tenants 
water  for  irrigation,  so  that  the  plaintiff.  In 
dealing  with  Adams,  might  have  reasonably 
inferred  that  he  possessed  plenary  power  to 
execute  a  lease  with  a  covenant  to  that  effect, 
the  verdict  of  the  Jury,  given  in  pursuance 
of  proper  Instructions  upon  the  subject, 
would  have  freed  the  inquiry  from  doubt 
(Wright  V.  Solomon,  19  Cal.  64;  Oorbett  v. 
Underwood,  83  III.  324;  Randall  v.  Kehlor, 
60  Me.  37;  Rosenstock  v.  Tormey,  32  Md. 
168;  Mixer  v.  Cobum,  11  Mete.  [Mass.]  559); 
for  every  contract  Is  presumed  to  have  be«i 
made  with  reference  to  the  well-defined  and 
publicly  known  customs  and  usages  of  the 
section  of  the  country  In  which  the  terms 
of  the  agreement  are  to  be  performed,  and 
these  customs  and  usages,  in  the  absence  of 
anything  to  indicate  a  contrary  intent,  enter 
into  and  become  a  part  of  all  contracts, 
though  not  particularly  specified  therein 
iMechem,  Ag.  {  281;  McCulsky  v.  Kloster- 
toan,  20  Or.  108,  25  Pac.  3G6,  10  L.  R.  A. 
785;  Holmes  v.  Whltaker,  23  Or.  319,  31 
Pac.  705).  In  the  absence  of  any  proof  of 
'  such  general  custom.  If  it  had  appeared  from 
the  testimony  introduced  at  the  trial  that  it 
was  Cart's  habit  in  leasing  land  to  furnish 
water  to  bis  tenants  for  Irrigation,  and  that 
such  habit  was  well  known  to  the  plaintiff, 
who,  from  the  execution  of  a  covenant  to 
that  effect  might  have  reasonably  inferred 
that  Adams  possessed  the  requisite  degree 
of  power  in  this  lespect,  the  lease  would 
probably  have  br.en  admissible  In  evidence. 
Wilcox  V.  Railway  Co.,  24  Minn.  269;  Graves 
T.  Horton.  38  Minn.  66,  35  N.  W.  568;  Olcott 


V.   Railroad  Co.,  27  N.  Y.  546;    McAlpln  v. 
Cassldy,  17  Tex.  449. 

The  bill  of  exceptions  shows  that  in  1808 
Adams,  as  defendant's  agent,  leased  land  to 
other  tenants,  with  whom  he  covenanted  that 
his  principal  would  furnish  water  for  irriga- 
tion. The  testimony  does  not  show,  however, 
that  these  leases  were  entered  Into  before 
plaintiff's,  so  that  it  might  have  been  Inferred 
from  the  execution  of  the  power  that  Adams 
had  authority  to  covenant  upon  behalf  of  his 
principal  to  furnish  water  to  bis  tenants  for 
Irrigation;  but,  inasmuch  as  It  appears  that 
the  defendant  had  no  knowledge  of  the  exe- 
cution of  these  covenants  until  July  or  Au- 
grust  of  that  year,  the  testimony,  in  our  judg- 
ment, was  Insufficient  to  show  that  Adams 
had  been  held  out  to  the  public  as  possessing 
sufficient  power  to  execute  a  covenant  to 
furnish  water  for  such  purpose.  In  the  ab- 
sence of  any  proof  of  the  principal's  habit 
of  ratifying  the  unauthorized  acts  of  his 
agent,  no  reason  exists  upon  which  to  predi- 
cate a  rule  that  the  principal  should  be  bound 
by  such  unauthorized  act  because  his  agent, 
without  his  knowledge,  exceeded  bis  power 
in  more  than  one  Instance. 

The  bill  of  exceptions  not  purporting  to 
contain  all  the  evidence  given  at  the  trial. 
If  any  testimony  was  introduced  tending  to 
prove  the  defendant's  habit  In  leasing  land 
to  furnish  water  to  his  tenants,  or  that  it 
was  his  custom  to  ratify  all  agreements  en- 
tered Into  on  his  behalf  by  Adams,  the 
plaintiff  should  have  secured  the  court's  cer-. 
tlficate  to  that  effect,  or  Incorporated  such 
testimony  In  the  bill  of  exceptions;  for,  while 
error  will  not  be  presumed  (O'Kelly  v.  Ter- 
ritory, 1  Or.  51;  State  v.  Garrand,  5  Or.  216), 
nevertheless,  when  it  Is  manifest,  prejudice  is 
presumed,  unless  the  bill  of  exceptions  af- 
firmatively shows  that  no  Injury  could  have 
resulted  therefrom  (Inverarity  v.  Stowell,  10 
Or.  261;  Du  Bols  v.  Perkins,  21  Or.  189,  27 
Pac.  1044;  Nickum  v.  Gaston,  24  Or.  380, 
33  Pac.  671,  35  Pac.  31;  Cleveland  Oil  & 
Paint  Mfg.  Co.  v.  Norwich  Union  Fire  Ins. 
Co.,  34  Or.  228,  55  Pac.  435;  Carney  v.  Dunl- 
way,  35  Or.  131,  57  Pac.  192,  58  Pac.  105). 
The  error  being  apparent,  and  the  record 
not  affirmatively  showing  that  Injury  did  not 
result  therefrom,  the  court  erred  in  admit- 
ting the  lease  In  evidence. 

The  court,  over  defendant's  objection  and 
exception,  charged  the  Jury  as  follows:  "I 
therefore  Instruct  you  that  In  making  the 
lease  Mr.  Adams  acted  as  the  agent  of  the 
defendant,  Jesse  D.  Carr,  and  that  In  making 
said  lease  Adams  had  authority  to  do  what- 
ever was  necessary  to  accomplish  that  ob- 
ject." And  It  Is  contended  that  an  error  was 
committed  In  this  respect  We  think  the  In- 
struction Is  erroneous,  because  the  court  ex- 
tended the  agent's  authority  to  whatever  was 
necessary  to  the  execution  of  the  power, 
when  it  should  have  limited  such  authority 
to  that  which  is  "proper,  usual,  and  reason- 
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able,"  «s  well  u  necessary.  Fertile  soil, 
balmy  atmosphere,  and  genial  sunshine  aie 
great  factors  In  producing  and  maturing  suc- 
cessful crops,  to  accomplish  which,  in  the 
arid  region,  water  is  necessary  for  irrigatioa. 
But  the  cost  of  securing  it  for  that  purpose 
may  be  so  great  as  to  render  its  use  neither 
proper,  usual,  nor  reasonable.  The  necessity 
for  the  use  of  water  for  irrigatioa  by  the 
plaintiff  may  be  reasonably  Inferred  from 
the  arid  jcharacter  of  the  land  leased,  but  un- 
less It  was  usual,  proper,  and  reasonable  for 
a  landlord,  in  that  vicinity,  to  furnish  water 
to  his  tenants  for  that  purpose,  necessity 
alone  would  be  insufficient  to  confer  upon  an 
agent  implied  power  to  covenant  bo  as  to 
bind  bis  principal  to  furnish  water;  for, 
while  the  land  was  leased  to  be  sowed  In 
grain.  It  is  possible  that  in  consequence  of  a 
rainy  season,  the  grain  might  be  profitably 
matured  without  moisture  supplied  by  arti- 
ficial means.  The  authority  of  an  agent  to 
enter  into  a  contract  so  as  to  bind  his  prin- 
cipal thereby  cannot  always  be  Implied  from 
necessity  alone.  Thus,  In  Hawtayne  v. 
Bourne,  7  Mees.  &  W.  505,  the  laborers  em- 
ployed in  a  mine,  not  having  received  their 
wages,  secured  warrants  of  distress  upon 
the  materials  belonging  to  the  mine,  where- 
upon an  agent  engaged  to  operate  the  mine 
obtained  from  a  banlc  a  loan  of  money,  whlcb 
be  used  In  paying  the  claims  of  said  laborers; 
and,  in  an  action  against  the  principal  to 
recover  on  account  of  the  loan,  the  judge 
charged  the  Jury  that,  although  under  ordinary 
circumstances  an  agent  could  not,  without  ex- 
press authority,  borrow  money  In  the  name 
of  his  principal  so  as  to  bind  blm,  yet,  when 
It  becomes  absolutely  necessary  to  raise  mon- 
ey in  order  to  preserve  the  property  of  the 
principal,  the  law  would  imply  authority  In 
the  agent  to  do  so  to  the  extent  of  the  neces- 
sity, and  left  it  to  the  Jury  to  say  whether 
the  pressure  superinduced  by  the  action  of 
the  laborers  was  sufficient  to  render  the  ad- 
vance of  money  a  case  of  such  necessity; 
and,  the  Jury  having  found  for  the  plaintiff,  a 
new  trial  was  awarded  on  appeal,  the  court 
holding  that  an  agent  of  the  character  indi- 
cated had  no  authority  to  borrow  money  on 
account  of  his  principal  in  any  case  of  ne- 
cessity, however  pressing.  In  the  absence  of 
the  limiting  words  to  which  attention  had 
been  called,  we  think  the  court  erred  in 
giving  the  instruction  complained  of. 

In  view  of  another  trial,  it  becomes  im- 
portant to  consider  some  questions  which 
may  arise  In  the  lower  court  for  considera- 
tion. It  is  contended  by  defendant's  counsel 
that,  the  lease  having  stipulated  that  the 
defendant  would  furnish  sufficient  water  to 
properly  irrigate  the  premises  where  prac- 
ticable, the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  In 
falling  to  allege  that  the  land  so  sowed  to 
grain  could  have  been  practically  irrigated 
from  the  Littie  Klamath  water  diteh,  and 
hence  the  court  erred  In  overruling  the  de- 


murrer, while  plalntlfTs  counsel  Insist  that 
the  failure  of  the  plaintiff  In  this  respect 
constitutes  a  defective  statement  only,  which 
the  defendant  waived  by  answering  over  aft» 
er  the  demurrer  was  overruled.  The  lease, 
having  stipulated  that  the  defendant  would 
furnish  water  from  said  diteh  to  irrigate  the 
premises  "where"  practicable,  implies  that  a 
portion  thereof,  at  least,  was  susceptible  of 
irrigation  from  the  source  specified.  Had  the 
memorandum  stated  that  the  water  would  be 
supplied  to  irrigate  the  land  "if"  practicable, 
the  necessity  of  alleging  that  the  premises 
so  sowed  to  grain  could  have  been  irrigated 
by  water  taken  from  said  ditch  becomes 
apparent.  It  being  reasonably  inferable  from 
the  lease,  which  is  set  out  in  the  complaint, 
that  a  part  of  the  premises  could  have  been 
Irrigated  in  the  manner  Indicated,  the  failure 
of  the  plaintiff  to  aver  the  extent  thereof 
which  was  capable  of  being  practicably  Irri- 
gated was  a  defective  statement,  which  could 
have  been  cured  by  a  motion  to  make  more 
definite  and  certain,  and  any  failure  in  this 
averment  was  waived  by  answering  over  to 
the  merits.  Olds  v.  Gary,  13  Or.  3C2,  10 
Pac.  T86;  Drake  v.  Sworte,  24  Or.  198,  33 
Pac.  563. 

It  is  also  claimed  that  the  court  erred  in 
OTerrnllug  the  demurrer  because  the  com- 
plaint fails  to  allege  that  any  demand  was 
made  upon  the  defendant  to  furnish  water 
for  Irrigation.  The  point  contended  for,  how- 
ever, Is  without  merit;  for  it  Is  averred  In 
the  complaint  "that  the  defendant  totally 
failed  to  furnish  or  supply  any  water  what- 
ever upon  said  premises,  though  often  re- 
quested to  do  so." 

It  is  maintained  that  the  complaint  is  In- 
Bufflcient  because  It  does  not  allege  that  the 
plaintiff  substantially  compiled  with  or  per- 
formed the  parts  of  the  contract  aasumed  bjr 
him.  It  is  argued  that  the  averment  that 
plaintiff  "in  all  respects  has  lawfully  exe- 
cuted and  complied  with  the  contract  on  his 
part  in  so  far  as  he  was  allowed  so  to  do  by 
defendant's  agent,  said  J.  F.  Adams,"  is  an 
admission  that  he  has  not  fully  performed 
his  part  of  the  agreement,  and  there  being  no 
averment  that  Adams  acted  as  defendant's 
agent  In  preventing  a  compliance  with  the 
terms  of  the  contract,  or  that  any  action  on 
his  part  prevented  plalntlfTs  performance 
thereof,  the  court  erred  In  overruling  the  de- 
murrer. The  rules  of  the  common  law  respect- 
ing the  allegation  of  the  performance  of  a  con- 
dition precedent  have  been  changed  b7  our 
statute  BO  as  to  permit- a  party  to  plead  gen- 
erally that  he  has  duly  performed  all  the  con- 
ditions imposed  upon  him  by  his  agreement. 
Hill's  Ann.  Laws  Or.  i  87.  But,  when  be 
relies  upon  a  waiver  of  such  perforuiance  by 
the  adverse  party,  he  should  aver  the  fact,  so 
as  to  let  In  the  evidence  thereof.  Long  Creek 
Bldg.  Ass'n  V.  State  Ins.  Co.,  29  Or.  569,  46 
Pac.  866;  Hannan  r.  Greenfield,  36  Or.  97, 
58  Pac.  8SS.  The  plaintiff  alleges  In  bis 
complaint  a  waiver  of  the  performance  of 
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the  conditions  of  the  agreement,  and  while, 
I>erhap8,  the  averment  of  the  fact  relied  upon 
Is  not  80  epeciflc  as  It  might  hare  been,  any 
defect  therein  -was  nndoubtedly  cured  by 
answering  thereto.  Flsk  t.  Henarle,  13  Or. 
156,  9  Pac.  322.  In  consequence  of  the  error 
of  the  court  in  admitting  the  lease  in  evi- 
dence and  In  giving  the  instruction  complain- 
ed of,  the  Judgment  is  reversed  and  a  new 
trial  ordered. 

(IS  Colo.  App.  461) 

IiBWIN  et  al.  v.  BABRY. 
(Oonrt  of  Appeals  of  Colorado.    Dec.  10,  1900.) 

PAHTNBRSHIP-GUARANTY— ACTIONS  AGAINST 
—BORDEN  OF  PROOF— NONSUIT— JUDOMENT— 
FORM  OP  VERDICT— aUARANTY-CONSIDKRA- 
TION—KVIDENCK— APPEAL  AND  ERROR- HB- 
JECTION  OF  EVIDENCE!— CURINO  ERROR  BT 
INSTRUCTION. 

1.  PlaintiffB  husband  rented  a  building  to  one 
of  defendants  for  a  specified  term;  and  one  of 
the  other  defendants,  as  a  member  of  a  firm, 
guarantied  the  rent  in  the  name  of  the  firm. 
^naintiff,  as  representative  of  her  deceased  hus- 
band, sued  the  tenant  and  the  firm  for  unpaid 
rent  accruing  after  the  tenant's  removal  from 
the  building,  and  before  the  expiration  of  the 
term.  Plaintiff  testified  that,  after  the  execu- 
tion of  the  lease,  she  went  to  the  firm,  and  the 
member  mailing  the  guaranty  told  her  that  it 
was  all  right;  but  she  did  not  show  his  au- 
thority to  sign  for  the  firm,  nor  that  his  partner 
knew  of  it,  and  there  was  no  evidence  from 
which  authority  could  be  presumed  to  execute 
such  guaranty.  Held  error  to  refuse  the  firm's 
motion  for  a  nonsuit,  since  the  contract  was 
not  shown  to  be  withjn  the  scope  of  the  busi- 
ness of  the  firm,  nor  any  authority  of  the  sign- 
ing partner,  nor  facts  from  which  ratification 
might  be  presumed. 

2.  The  defendant  firm  showed  that  the  part- 
ner signing  the  guaranty  had  no  authority  to 
do  so,  or  to  bind  the  firm  thereby;  that  the  oth- 
er member  of  the  firm  had  no  knowledge  of 
the  execution  of  the  guaranty  until  after  suit 
was  brought  to  enforce  it,  and  never  ratified 
it.  H«M  error  to  render  a  judgment  against 
the  firm,  since  the  other  partner  was  not  bound, 
and  the  partnership,  as  such,  was  not  liable. 

3.  Where,  in  an  action  on  a  lease  and  on  the 
contract  of  guaranty  of  the  rent  by  a  firm, 
there  was  evidence  that  the  guaranty  was  not 
signed  nntil  after  the  tenant  went  into  posses- 
sion, and  after  the  lease  had  bpen  executed  and 
delivered,  it  was  error  to  reject  evidence  that 
no  new  consideration  passed  between  the  firm 
and  the  landlord,  since  such  consideration 
would  be  necessary  to  bind  the  firm. 

4.  The  error  of  rejecting  such  evidence  was 
not  cured  by  an  instruction  that  there  must 
be  a  new  consideration,  if  the  guaranty  was 
signed  after  the  execution  and  delivery  of  the 
lease,  since  there  was  no  evidence  on  which 
to  base  such  instruction. 

5.  Where,  in  an  action  on  a  lease  and  on  a 
contract  of  guaranty  of  the  rent  thereunder  by 
a  firm,  the  firm  denied  liability,  the  court  hav- 
ing given  the  jury  only  two  forms  of  verdict, 
one  for  the  plaintiff  and  one  for  defendants, 
it  was  error  to  refuse  to  give  a  form  of  verdict 
whereby  the  jury  might  find  for  plaintiff  against 
the  tenant  and  for  the  other  defendants. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  for  rent  by  Mary  E.  Barry  against 
one  Roblyer  and  others.  From  a  judgment 
in  favor  of  plaintiff,  I'hlllp  Lewln  &  Co.  ap- 
peal   Reversed. 


Mnller  &  Weil,   for  appellants.    John  R. 
Smith,  for  appellee. 

BISSBLIi,  P.  J.  However  inequltaWe  the 
result  may  appear  to  he,  It  is  quite  plain  from 
the  record  that  Mrs.  Barry  was  not  entitled 
to  judgment  against  both  the  firm  of  Lewln 
&  Co.  and  Roblyer,  the  tenant  It  Is  quite 
possible  that  In  an  action  properly  conceived 
she  may  have  been  entitled  to  judgment 
against  Lewin  and  Roblyer,  but,  without 
other  prooif  than  that  which  she  made  upon 
the  trial,  she  could  not  recover  against  the 
Arm.  In  1881,  John  O'Brien  was  the  owner 
of  some  premises  in  Littleton.  In  May  he 
leased  them  for  a  term  of  three  years  to 
Roblyer,  who  occupied  them  as  a  saloon,  at 
an  agreed  rental  of  $40  per  month.  At  some 
time  either  before  or  after  possession  was 
taken,  and  either  before  or  after  the  lease 
was  executed  by  the  lessor  and  the  lessee,— 
and  we  do  not  undertake  to  determine  which, 
—the  lease  was  imderwrltten  with  this 
clause:  "I  hereby  guaranty  the  payment  of 
the  above-mentioned  rent.  Ph.  Levrin  &  Co." 
The  time  this  guaranty  was  affixed  and  sign- 
ed may  be,  under  some  circumstances,  a 
very  Important  consideration,  and  the  evi- 
dence of  the  circumstances  attending  It  may 
be  of  controlling  force.  We  practically  make 
no  suggestion  about  it,  leaving  it  for  the 
Jury  to  determine.  Roblyer  went  into  pos- 
session, and  remained  there  for  a  little  up- 
wards of  a  year,  paying  his  rent,  and  then 
moved  out  Shortly  after,  Lewln,  or  Lewln 
Sc  Co.,  removed  the  fixtures,  on  which  they 
held  a  mortgage,  and  the  premises  were  prac- 
tically abandoned,  though  the  key  seems  to 
have  been  with  the  widow  of  Mr.  O'Brien, 
who  had  died.  His  widow  subsequently  re- 
married. On  the  conclusion  of  the  term, 
Mrs.  Barry,  being  the  widow  and  the  repre- 
sentative, brought  this  suit  against  Roblyer 
and  Lewln  &  Co.  to  recover  the  unpaid  rental 
for  a  little  less  than  two  years,  and  she  had 
Judgment  for  somewhat  more  than  |1,200. 
She  was  the  only  witness  for  herself.  The 
lease  was  produced,  and  about  It  there  was  no 
dispute,  and  then  she  gave  evidence  to  the 
point  that  at  some  time,  the  date  of  which  was 
disputed,  she  took  the  lease,  and  went,  as  she 
claims,  to  .the  place  of  business  of  Lewln  & 
Co.,  and  showed  the  lease  to  Lewln,  with  the 
guaranty  written  on  it,  and  asked  him  if  it 
was  all  right  We  do  not  need  to  detail  the 
conversation.  It  is  enough  to  state  this  was 
the  purport  of  her  inquiry,  and  Lewln  said  It 
was  all  right,  or  at  least  gave  her  to  so  under- 
stand. Relying  on  this  assurance,  matters 
went  along  until  the  premises  were  abandon- 
ed. The  plaintiff  gave  no  evidence  respect- 
ing the  authority  of  Lewln  to  sign  for  the 
firm,  respecting  the  knowledge  of  the  co- 
partner. Levy,  and  made  no  proof  about  the 
business  of  the  partnership  from  which  au- 
thority could  be  presumed  to  execute  a  guar- 
anty for  the  payment  of  rent.  On  the  con- 
clusion of  the  plaintiff's  case  the  defendants 


Digitized  by 


Lnoogle 


122 


63  PACIFIC  REPORTER. 


(Colo. 


moyed  for  a  nonsuit,  which  certainly  ought, 
under  this  evidence,  to  have  been  granted. 
It  was  denied,  and  the  defendants  went  to 
proof.  They  produced  evidence  to  the  point 
that  there  was  no  specific  authority  given  to 
Lewin  by  the  firm  or  by  Mr.  Levy  to  guar- 
anty the  rent,  and  direct  evidence  to  the 
point  that  Levy  knew  nothing  about  it  until 
suit  was  begun  to  collect  it.  Much  evidence 
was  also  offered  by  the  defendants  to  show 
that  the  guaranty  was  not  signed  until  after 
the  tenant  went  into  possession,  and  after 
the  lease  had  been  executed  and  delivered 
as  a  completed  contract  binding  on  both  the 
landlord  and  the  tenant.  After  this  proposi- 
tion had  been  supported,  the  defendants  then 
offered  to  prove  that  no  new  consideration 
passed  between  the  firm  and  the  landlord. 
This  evidence  was  rejected.  When  the  trial 
was  concluded,  the  court  gave  the  Jury  two 
forms  of  verdict;  one  for  the  plaintiff  and 
one  tor  the  defendants.  The  defendants 
then  asked  that  a  form  of  verdict  be  given 
whereby  the  Jury  might,  if  they  chose,  find 
a  verdict  for  the  plaintiff  and  against  Rob- 
Iyer,  the  tenant,  and  for  the  other  defendants. 
This  the  court  declined  to  give.  This  state- 
ment very  clearly  Indicates  the  errors  which 
Inhere  in  the  record. 

A  learned  discussion  respecting  the  law  of 
partnership,  the  powers  of  partners,  and  the 
law  of  agency  which  controls  in  such  organ- 
izations, would  be  profitless.  It  Is  enough 
to  announce  the  general  rules  which  control 
these  matters.  It  is,  and  always  has  been, 
the  law  that  one  partner  can  bind  his  co- 
partner only  by  those  contracts  which  are 
within  the  scope  of  the  business  of  the  firm, 
or  so  closely  related  to  it  as  to  permit  third 
parties  to  lawfully  assume  authority  to  exe- 
cute them.  It  makes  no  difference  that  the 
contract  was  not  within  the  purview  of  the 
business,  provided  there  be  specific  antecedent 
authority,  or  there  be  proof  to  show  that, 
after  the  contract  has  been  entered  into,  the 
co-partner  has  ratified  and  confirmed  what 
has  been  done.  All  the  books  are  clear  on 
this  subject,  and  It  Is  only  by  way  of  defi- 
nition and  the  application  of  this  law  to  par- 
ticular states  of  facts  that  there  has  been 
any  modification  In  the  statement  of  the  rule. 
We  do  not  undertake  to  state  It.  in  Its  en- 
tirety, nor  otherwise  than  with  a  general  sort 
of  accuracy  which  will  not  be  misleading.  It 
is  equally  clear  that,  where  a  plaintiff  brings 
a  suit  on  a  contract  which  is  not  within  the 
scope  of  the  business  of  the  firm,  the  plaintiff 
is  bound  to  offer  evidence  to  show  authority 
on  the  part  of  the  signing  partner,  or  facts 
from  which  a  ratification  can  be  presumed. 
The  burden  is  on  the  plaintiff,  which  must 
be  measurably  sustained  before  she  can  be 
permitted  to  go  to  the  Jury.  The  evidence 
need  not  necessarily  be  direct  or  positive,  but 
there  must  be  something  from  which  the  Jury 
may  lawfully  bave  the  right  to  assume  the 
existence  of  the  authority,  or  a  subsequent 
ratification.    These  matters  may  not  be  prov- 


en, however,  as  seems  quite  clear  from  the 
cases,  by  the  declarations  of  the  signing  part- 
ner, who,  under  these  circumstances,  may 
not  bind  his  co-partner  by  his  statements. 
This  authority  cannot  be  presumed  because 
of  any  collateral  or  incidental  benefit  to  the 
firm,  unless  some  direct  profit  has  come  from 
the  contract  which  the  firm  has  appropriated; 
though  whether  this  may  be  done  without 
knowledge  it  is  unnecessary  to  decide.  This 
principle  Is  laid  down  by  many  cases.  It  is 
also  clear  that,  where  the  guaranty  is  sub- 
sequent to  the  execution  of  the  original  con- 
tract, there  must  be  some  new  consideration 
moving  between  the  parties  to  bind  the  guar- 
antors. If  at  the  time,  or  prior  to  completion, 
the  guaranty  be  executed,  the  original  consid- 
eration would,  of  course,  be  enough.  1  Brandt, 
Sur.  {  18;  Story,  Partn.  §  127;  Sweetser  v. 
French,  2  Cush.  309;  Avery  v.  Rowell,  5» 
Wis.  82,  17  N.  W.  875;  Van  Dyke  v.  Seelye, 
49  Minn.  557,  52  N.  W.  215;  Taft  v.  Church. 
162  Mass.  527,  39  X.  E.  283;  Shaaber  v. 
Bushong,  106  Pa.  St  514;  Bank  v.  Under- 
bill, 102  N.  Y.  336,  7  N.  E.  293;  Fore  v. 
Hltson,  70  Tex.  517,  8  S.  W.  292;  Wilson 
T.  Williams,  14  Wend.  158;  Bank  v.  Rice,  48 
Neb.  428,  67  N.  W.  166;  Heffron  v.  Hanaford. 
40  Mich.  305.  These  authorities  might  be 
multiplied  indefinitely,  but  they  announce  the 
rules  which  have  established  the  rights,  du- 
ties, and  obligations  of  co-partners  with  ref- 
erence to  each  other  and  with  reference  to 
third  persons.  In  what  have  been  cited, 
however,  will  be  found  adjudications  support- 
ing the  several  propositions  which  we  have 
stated.  When  once  these  principles  are  con- 
ceded. It  is  quite  plain  that  their  applica- 
tion to  the  evidence  In  the  record  clearly 
demonstrates  error.  In  the  first  place,  Mrs. 
Barry  neither  proved  direct  authority  on  the 
part  of  Iiewln  to  sign  for  the  firm,  nor  did 
she  offer  evidence  to  show  that  the  guaranty 
was  within  the  usual  course  of  business  of 
the  firm,  nor  did  she  prove  that  the  businesa 
of  the  co-partnership  was  such  that  she  had 
a  right  to  presume  authority  on  the  part  of 
the  co-partner  to  sign  the  contract  On  the 
other  hand,  from  the  defendants'  testlmonr 
It  was  well  established  that  Lewin  had  no- 
authority  to  sign  the  guaranty  for  the  firm, 
and  bind  It  thereby;  and  likewise  that  Levy,, 
the  other  member  of  the  firm,  had  no  knowl- 
edge whatever  of  tiie  execution  of  the  guar- 
anty, was  not  a  consenting  party,  never  au- 
thorized it  never  ratified  it  and  had  no 
knowledge  about  it  until  after  the  suit  wafr 
brought  to  enforce  the  obligation.  Under 
these  circumstances  Levy  was  not  bound,  and 
the  co-partnership,  as  such,  was  not  obligat- 
ed, and  no  verdict  ought  to  have  been  render 
ed  against  the  firm,  or  Judgment  entered 
thereon.  From  the  plaintiff's  testimony  it 
not  only  appears  that  there  was  no  direct 
authority  on  the  part  of  Lewin  to  sign  for 
the  firm,  but  evidence  from  which  the  Jury 
must  necessarily  have  found  that  the  matter 
was  not  within  the  scope  of  the  firm's  bnsi- 
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nesB.  Under  tliese  drcumstances  she  sboold 
have  gone  nonsuit. 

Fnrther  than  this.  It  is  quite  clear  the 
court  erred  with  reference  to  the  rejection 
ot  proof  offered  by  the  defendants  to  show 
that  there  was  no  new  consideration  passing 
between  the  parties  when  the  guaranty  was 
■Igned.  If  we  were  to  pass  upon  the  weight 
of  the  testimony,  we  should  probably  state 
that  the  great  preponderance  of  it  lay  with 
the  defendants  with  respect  to  the  time  at 
which  the  guaranty  was  executed.  How  It 
may  be  on  the  subsequent  trial  we  do  not 
know,  and  therefore  our  opinion  is  rested 
entirely  on  what  appears  in  the  present  rec- 
ord, and  we  go  no  further  than  to  suggest 
.  It.  This  Is  far  enough,  however,  to  show 
that  it  was  a  question  of  fact  for  the  Jury 
to  determine  when  the  guaranty  was  signed, 
—whether  before  the  tenant  had  gone  Into 
possession  and  thet  execution  of  the  lease, 
or  whether  the  guaranty  was  contemporan- 
eous with  the  execution  and  the  occupation 
by  the  tenant  Should  the  jury  find  from 
the  testimony  that  the  tenant  had  gone  into 
possession,  that  the  lease  was  executed  and 
delivered  before  the  guaranty  was  signed. 
It  will  be  an  important  and  pivotal  question 
for  them  to  determine  whether  any  new 
consideration  passed  between  the  parties; 
for  otherwise  the  firm  would  not  be  bound. 
The  court  would  not  permit  the  defendants 
to  make  proof  on  this  subject  It  Is  quite 
clear  from  the  instructions  that  the  court  at- 
tempted to  correct  this  error,  because  he 
gave  instructions  directly  on  this  point  We 
do  not  believe,  however,  the  instructions 
were  enough  to  cure  the  difficulty,  because 
there  was  no  evidence  before  the  jury  on 
the  subject  While  the  court  charged  them 
that  there  must  be  a  new  consideration  if 
the  guaranty  was  signed  after  the  execution 
of  the  lease  and  its  delivery,  yet  there  Is 
nothing  from  which  the  jury  could  deter- 
mine whether  there  was  or  was  not  a  new 
consideration  passing  between  the  parties. 
It  was,  consequently,  error  to  refuse  the  tes- 
timony, and  error  which  was  not  cured  by 
the  Instructions. 

The  court  likewise  erred  In  refusing  to 
give  the  third  form  of  verdict  to  the  jury, 
for.  If  the  jury  found  Lewln  &  Co.  were  not 
bound  on  any  basis  of  fact  or  question  of 
law  submitted  to  them,  it  was  quite  impos- 
sible for  .them  to  render  a  verdict  for  the 
plaintiff  and  against  Roblyer,  the  tenant 
and  possibly,  on  proper  application,  dispose 
of  the  suit  against  the  firm,  leaving  It  to 
run  only  against  Lewln,  and  render  a  ver- 
dict against  him  because  he  bad  signed  it 
It  la  not  at  all  clear,  and  we  are  not  called 
opon  to  decide,  whether  an  action  will  not 
lie  directly  against  Roblyer  and  Lewln  to  re- 
cover this  money,  for  the  reason  that  Lewln 
signed  the  firm  name,  and  led  the  landlord 
to  believe  it  was  a  guaranty  of  the  firm. 
There  are  cases  which  bold  this  doctrine. 

I>urlng  the  trial  there  was  evidence  offered 


by  the  defendants  to  show  that  Lewln  In- 
tended to  mislead  O'Brien  or  his  wife  by 
the  signature,  believing  that  he  Incurred  no 
legal  responsibility  because  of  It  He  offer- 
ed evidence  tending  to  show  that  be  consult- 
ed with  his  brother,  who  was  a  banker,  and 
perhaps  a  lawyer,  who  advised  him  that 
there  was  no  liability  attaching  to  the  sig- 
nature, because  It  was  after  the  execution,  de- 
livery, and  occupany,  and  there  was  no  con- 
sideration. This  evidence  was  objected  to, 
or,  at  least  some  part  of  It  was,  or  some 
of  the  evidence  tending  In  this  direction; 
and  the  court  remarked  to  the  jury  that  It 
was  not  possible  for  a  defendant  to  sign  a 
contract  of  this  kind,  and  then  attempt  to 
escape  liability.  This  matter  is  shown  by 
the  affidavit  of  Mr.  Levy  on  the  motion  for 
a  new  trial,  and  is  the  subject  of  complaint 
on  this  apiieaL  We  do  not  Intend  to  deter- 
mine whether  this  constitutes  reversible  er- 
ror, because  the  other  errors  are  sufficient 
to  reverse  the  case;  but  we  desire  to  suggest 
to  the  trial  court  that  it  is  a  matter  of  grave 
question  whether  such  statements  by  the 
court  In  the  presence  of  the  jury  are  not 
radically  wrong,  and  clearly  prejudicial  to 
the  defendants  against  whom  the  remark 
is  directed.  We  have  no  doubt  It  was  an 
Inadvertence,  but  It  Is  a  very  dangerous  one, 
and  win  doubtless  be  avoided  on  the  subse- 
quent trial.  It  probably  cropped  ont  be- 
cause of  the  court's  impression— which  we 
fully  appreciate— that  there  was  on  the  part 
of  Mr.  Lewln,  at  least  an  evident  attempt 
to  mislead  the  O'Briens,  and  Induce  them  to 
make  a  lease  relying  on  a  guaranty  which 
had  no  legal  or  binding  force.  If  the  jury 
should  fin^  the  facts  to  be  as  they  were 
authorized  to  fi^nd  them  from  the  testimony. 
It  would  look  like  a  piece  of  very  bad  faltb 
on  the  part  of  Mr.  Lewln,  and  very  properly 
subject  hlro  to  grave  criticism.  For  these 
errors,  which  appear  In  the  record,  and  whlcb 
we  have  demonstrated,  the  judgment  enter- 
ed on  the  verdict  must  be  reversed,  and  the 
case  sent  back  for  a  new  trial  not  incon- 
sistent with  this  opinion.    Reversed. 


(15  Colo.  A.  tfg) 

DOYLE  V.  NIOHOM  et  al, 

(Oonrt  of  Appeals  of  Colorado.    Dec.  10,  1900.) 

APPEAL  AND  ERROR— CONFLICTING  EVIDENCB 
—CONCLUSIVENESS— GUARANTY— CONTIN- 
UING—WHAT  CONSTITUTES. 

1.  Where,  in  an  action  for  goods  sold,  the 
evidence  was  conflicting,  the  judgment  of  the 
trial  court  will  not  be  disturbed  on  appeal. 

2.  Where  plaintiffs  furnished  groceries  to  a 
party  rnnning  a  hotel  on  the  order  of  defend- 
ant to  them  to  kindly  fnrnisb  such  party  with 
groceries,  containing  no  restrictions  or  limita- 
tions, the-  liability  of  defendant  continued  un- 
til he  gave  notice  of  some  kind  to  plaintiSa  that 
be  would  no  longer  be  liable,  since  the  guaranty 
acted  as  a  continuing  one. 

Appeal  from  El  Paso  county  court 
Action  by  W.  8.  Nichols  and  others  against 
James  Doyle.     From  a  judgment  in  favor  at 
plaintiffs,  defendant  appeals    Affirmed. 
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Scott  Ashton,  for  appellant  6.  W.  Mus- 
ter, for  appellees. 

WILSON.  J.  This  was  an  action  in  debt 
to  recover  on  account.  It  was  commenced 
before  a  Justice  of  the  peace,  and  bence  there 
are  no  written  pleadings.  It  appears  that 
George  F.  Harbaugh,  in  March,  18&5,  l>elng 
about  to  commence  running  a  hotel  or  board- 
ing house  In  Colorado  Springs,  applied  for 
credit  to  the  appellees  (plaintiffs  in  this  suit), 
who  were  grocery  merchants  in  that  city, 
stating  the  fact  of  bis  intended  business,  and 
that  the  defendant,  Doyle,  would  be  respon- 
sible for  the  supplies  purchased  by  him. 
Plaintiffs  thereupon  wrote  to  Mr.  Doyle,  stat- 
ing what  Harbaugh  had  informed  them,  and 
from  him  received  the  following  reply:  "Vic- 
tor, Colo.,  March  Hth.  1895.  W.  S.  Nichols 
&  Co.,  Colo.  Springs,  Colo.:  Yours  of  March 
8th,  Inquiring  about  Grco.  F.  Harbaugh,  is 
correct,  and  in  reply  would  say  to  give  him 
supplies  for  30  days,  and  render  bill  at  end 
of  month.  Yours,  truly,  James  Doyle."  In 
pursuance  of  this  order,  Harbaugh  was  from 
time  to  time  furnished  with  supplies,  upon 
the  account  for  which  he  made  a  number  of 
payments.  About  the  latter  part  of  May 
there  was  owing  by  Harbaugh  a  balance  on 
account  of  about  $216.  A  statement  of  this 
was  rendered  by  plaintiffs  to  Doyle,  and 
thereupon  be  paid  It  Thereafter  Harbaugh, 
seelcing  further  credit,  was  informed  that  the 
order  of  Mr.  Doyle  had  expired,  and  that 
they  could  not  extend  credit  to  him  any  fur- 
ther. Thereupon  he  procured  from  Doyle, 
and  furnished  to  plaintiffs,  the  following  or- 
der: "Colorado  Springs,  May  25th,  1895. 
W.  S.  Nichols  &  Co.:  Kindly  furnish  Mr. 
Oeo.  F.  Harbaugh  with  groceries,  and  oblige, 
James  Doyle.  You  can  'phone  or  write  me 
at  the  Portland  mine."  Thereafter,  and  in 
purauance  of  this  order,  plaintiffs  continued 
to  supply  Harbaugh  with  groceries,  on  ac- 
count of  which  Harbaugh  made  numerous 
payments,  until  the  latter  part  of  August 
following,  when,  being  notified  by  a  brother 
of  Mr.  Doyle  that  be  would  be  no  longer  re- 
sponsible, the  plaintiffs  closed  the  account, 
and  notified  Mr.  Doyle  by  letter,  sending  him 
a  statement  of  the  balance  then  due.  This 
suit  is  brought  to  recover  that  balance, 
amounting  to  nearly  $300.  Judgment  both 
In  the  Justice  court  and  in  the  county  court 
was  for  plaintiffs.  From  the  latter  defend- 
ant appeals. 

All  of  the  assignments  of  error  are  sub- 
stantially embraced  in  the  one  single  state- 
ment that  the  Judgment  was  contrary  to  the 
law  and  the  evidence.  The  case  hinged  en- 
tirely upon  questions  of  fact,  and  under  the 
well-settled  rules  this  court  is  bound  by  the 
Judgment  of  the  trial  court,  because  the  evi- 
dence was  conflicting,  but  there  was  amply 
sufficient  to  sustain  it  Mr.  Doyle  disputed 
some  of  the  statements  of  plaintiffs  in  regard 
to  notices  which  they  were  said  to  have  giy* 
en  to  him,  but  this,  as  we  view  it,  was  im- 


material; and,  In  any  event,  the  trial  court 
was  the  best  Judge  of  the  weight  of  the  tes- 
timony under  all  the  attendant  circumstan- 
ces. There  is  some  argument  in  the  briefs 
of  counsel  as  to  whether  the  defendant  if 
liable  at  all,  was  liable  on  the  original  un- 
dertaking as  a  principal  debtor,  or  upon  a 
collateral  undertaldng  as  guarantor.  The  trial 
court  made  no  special  findings,  and  we  are, 
therefore,  not  advised  as  to  what  Its  views 
were  upon  this  question.  We  regard  it  as 
immaterial,  however.  Even  If  liable  only  aa 
a  guarantor,  imder  the  evidence  in  this  case 
it  would  seem  quite  clear  that  the  guaranty 
was  intended,  received,  and  acted  upon  as 
a  continuing  one.  This  being  true,  the  Ra- 
bility  of  the  guarantor  would  continue  until 
notice  of  some  kind  was  given  by  him  to  the 
plaintiffs  that  he  would  be  no  longer  liable. 
There  were  no  restrictions  or  limitations  up- 
on the  last  order.  It  was  given  to  enable 
Harbaugh  to  conduct  a  hotel  or  boarding 
house.  It  is  obvious  that  such  a  house  could 
not  be  run  without  the  procuring  of  grocery 
supplies  dally,  almost  and  this  circumstance 
the  court  was  entitled  to  take  Into  considera- 
tion In  determining  the  construction  of  the 
order,  guaranty,  or  undertaking,  whatever  It 
may  be  called.  The  case  of  Patterson  v. 
Gage,  U  Colo,  61,  16  Pac.  660,  to  which  we 
are  referred  by  counsel,  is  not  in  point  The 
order  or  guaranty  In  that  case  was  In  the 
following  words:  "Denver,  Colo.,  September 
27th,  1882.  David  Gage,  Bsq.-Dear  Sir:  1 
will  be  responsible  for  the  hotel  bill  of  J.  W. 
Hamm,  Esq.,  and  will  see  It  paid  within 
twenty  days.  T.  M.  Patterson."  The  court 
held  that  the  words  "within  twenty  days" 
controlled,  and  made  it  clear  that  by  the 
terms  of  the  Instrument  the  undertaking  of 
the  guarantor  was  not  a  continuing  one,  but 
was  only  to  the  extent  that  be  would  see  the 
hotel  bill  then  owing  by  Hamm  at  the  date 
of  the  guaranty  paid.  There  are  no  such 
words  In  the  guaranty  under  consideration; 
in  tact,  no  words  of  restriction  or  limitation, 
or  showing  any  intent  that  the  guaranty 
should  be  other  than  a  continuing  one.  We 
see  no  error,  and  the  Judgment  will  therefore 
be  affirmed.    Affirmed. 


(16  Colo.   App.  475> 

SHOLES  V.  NORRIS. 

(C!ourt  of  Appeals  of  C!olorado.    Dec.  10,  1900.) 

BILL  OF  EXCEPTIONS-TIME  OP  PILING— NE- 
CESSITY OF  BILL.— LEGALITY  OP  VERDICT— 
ERRONEOUS  INSTRUCTIONS— CONSIDERATION 
ON   APPEAL. 

1.  Where  a  bill  of  exceptions  was  never  filed 
In  the  district  court,  and  contained  no  certifi- 
cate of  the  clerk  which  showed  that  it  was 
filed,  and  was  sifted  at  -a  term  gucceedine  that 
of  the  trial,  and  not  within  the  time  allowed 
after  verdict  and  overruling  a  motion  for  a 
new  trial,  or  within  any  time  panted  during 
the  term,  such  bill  cnnnot  be  considered  a  part 
of  the  record. 

2.  Where  a  cause  was  commenced  before  a 
jn.«tioe  of  the  peace,  and  contained  no  writ- 
ten ploadlDKs.  and  the  bill  of  exceptions  was 
not  made  a  part  of  the  record  because  not  Sled 


Digitized  by 


Google 


Colo.) 


MATHE30N  ▼.  KUHN. 


125 


in  time,  errors  respectiDg  the  legality  and  suffi- 
ciency of  the  yerdict  and  erroneous  Instructions 
cannot  be  considered  on  appeal,  since,  without 
a  bill  of  exceptions,  it  was  impossible  to  tell 
what  were  the  issues. 

Appeal  from  Phillips  county  court 
Action  between  O.  H.  Sholes  and  Harrison 

Norris.    From  a  Judgment  In  favor  of  Norris, 

Sholes  appeals.    Affirmed. 

.  J.  S.  Bennett  and  Wm.  T.  Rogers,  for  op- 
peilant.  W.  D.  Kelsey  and  Allen  &  Webster, 
for  appellee. 

BISSELL,  P.  J.  This  ai^peal  Is  prosecuted 
to  set  aside  a  judgment  of  $20,  entered  In 
faror  of  the  appellee  and  against  the  ap- 
pellant in  what  was  apparently  a  replevin 
suit  We  are  very  much  in  the  dark  as  to 
wliat  the  suit  was  about,  what  the  contro- 
versy was,  or  the  issue  on  which  the  case 
was  tried.  In  fact,  we  do  not  know  any- 
thing about  it;  tliat  is,  we  have  no  legitimate 
and  legal  Information  concerning  it  The 
case  comes  up  here  on  a  record  to  wliich  is 
attached  what  purports  to  be  a  bill  of  excep- 
tions. The  bill  of  exceptions  was  never  flied 
in  the  district  court,  nor  Is  there  any  certlfl- 
cate  of  the  clerk  which  shows  that  the  bill 
of  exceptions  was  filed.  Besides,  taking  the 
certificate  at  the  end  of  the  bill  to  be  true, 
it  was  signed  at  a  term  succeeding  that  of 
the  trial,  and  not  within  the  time  allowed 
after  the  verdict  and  the  overruling  of  a  mo- 
tion for  a  new  trial,  nor  within  any  time 
thereafter  granted  during  the  term.  In 
point  of  fact  it  was  signed  some  10  or  11 
days  after  the  expiration  of  the  time  fixed, 
although  under  what  purports  to  be  an  order 
of  the  court,  made  on  application  therefor. 
This  statement  Is  all  that  is  necessary  for 
the  purposes  of  this  decision.  It  illustrates 
the  difilculties  under  which  we  labor,  and  the 
absence  of  any  right  on  the  part  of  the  appel- 
lant to  present  or  argue,  or  Insist  on  any  er- 
rors which  are  discussed  In  lils  brief.  In  the 
first  place,  he  discusses  in  reality  but  two 
errors.  One  respects  the  legality  and  suf- 
ficiency of  the  verdict  which  was  that  the 
jury  foilnd  for  the  plaintiff,  and  assessed  bis 
damages  at  a  fixed  sum;  and  the  other  er- 
rors, which  may  be  grouped  into  one,  rest  up- 
on an  attack  made  on  the  instructions  given  to 
the  jury.  It  Is  quite  apparent  that,  to  dem- 
onstrate the  validity  of  either  assignment,  or 
of  any  assignment  included  In  the  groups,  a 
bill  of  exceptions  is  absolutely  indispensable. 
We  do  not  know,  without  the  bill  of  excep- 
tions, what  the  Issues  were.  The  case  was 
begun  before  a  justice  of  the  peace,  and  tried 
there,  and  afterwards  heard  la  the  county 
court;  and  there  were  no  pleadings,  and  are 
none  in  the  record,  and  we  do  not  know  on 
what  the  case  went  to  trial.  It  has  been  de- 
termined by  the  supreme  court  that  a  bill  of 
exceptions  which  has  been  filed,  and  which  is 
not  certified  to  by  the  clerk,  is  not  legitimate- 
ly a  part  of  the  record,  and  cannot  be  consid- 
ered on  the  appeal.  Pettit  v.  People,  24 
Colo.  517.  52  Pac.  676.    It  has  likewise  been 


decided  by  Iwth  appellate  courts  that  the 
court  is  powerless  to  extend  the  time  for  fil- 
ing the  bill  of  exceptions  after  the  term,  ancl 
a  bill  thus  flied  is  of  no  value,  unless  It  can 
be  supported  on  some  principle  of-  estoppel 
which  -will  obviate  the  difficulty  resulting 
from  lack  of  power.  Marble  Co.  v.  Dixon,  12 
Colo.  App.  525,  66  Pac.  814.  The  bill  of  ex- 
ceptions being  removed  from  the  record,  and 
left  unconsidered,  there  Is  no  basis  on  which 
we  can  discuss  the  instructions.  The  ne- 
cessity of  a  bin  Is  equally  strong  to  liable  us 
to  determine  whether  the  verdict  was  .good 
or  t>ad.  This  might  not  be  the  case,  and  the 
authorities  cited  by  appellant's  counsel  might 
be  of  great  force  and  of  determinative  sig- 
nificance, if  the  case  had  been  tried  on  writ- 
ten pleadings,  so  that  we  could  see  what  the 
Issues  were,  and  whether  or  not  the  verdict 
was  responsive.  Much  learning  has  been  ex- 
pended on  these  matters,  and  we  might  be 
compelled  to  consider  and  discuss  the  matter 
but  for  the  want  of  anything  which  enables 
us  to  ascertain  the  Issues.  The  supreme 
court  has  decided  that  a  verdict  in  this  pre- 
cise form  is  perfectly  good  where  it  cannot 
be  seen  the  verdict  was  irresponsive.  Sears 
v.  Andrews,  1  Colo.  88.  Since  this  case  Is  di- 
rectly decisive  of  the  sufficiency  of  a  ver- 
dict of  the  kind  under  consideration,  under 
circumstances  like  those  which  prevail  here, 
we  must  decline  further  to  discuss  the  ques- 
tion, and  simply  affirm  the  Judgment  which 
is  accordingly  done.    Affirmed. 

(IE  Colo.  App.  477> 
MATHESON  v.  KDHN. 
(Court  Of  Appeals  of  Colorado.    Dec.  10,  IflOO.) 

ANIMALS— DRIVINQ  STOCK  FROM  RANGE— AC- 
TION FOR  DAMAGES— INSTRtTCnONS. 
Where  the  complaint,  in  an  action  for  dam- 
ages for  driving  stock  from  its  ran^e,  is  framed 
on  the  theory  of  common-law  liability,  and  does 
not  state  a  case  under  Gen.  St.  i  3 183,  making 
a  class  of  persons  liable  for  damages  for  driv- 
ing stock  off  its  range,  and  the  evidence  show* 
that  defendant  does  not  belong  to  such  class, 
an  instruction  authorizing  a  recovery  under  the 
statute  is  erroneous,  since  it  does  not  submit 
the  case  made  by  the  pleading  or  proof. 

Appeal  from  district  court,  Elbert  county. 

Action  by  Charles  E.  Kuhn  against  Hector 
Matheson.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

Crowell  &  McParlin  and  Wells  &  Taylor, 
for  appellant. 

THOMSON,  J.  The  appellee  complained 
that  his  stock  had  been  wrongfully  driven 
from  his  range  by  the  appellant,  and  that,  in 
consequence  of  the  appellant's  unlawful  act 
many  of  his  cattle  and  horses  were  lost.  He 
sought  compensation  for  his  alleged  damage. 
The  answer  was  a  denial.  The  cause  was 
tried  by  a  jury,  who,  after  listening  to  the 
evidence,  gave-  the  plaintiff  a  verdict  and 
from  the  judgment  which  followed  the  de- 
fendant appeals. 

The  court  Instructed  the  Jury  as  follows: 
"The  statute  prescribed,  among  other  things. 
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that  wlien  stock  of  any  person  in  Colorado 
^liall  be  driven  off  Its  range  without  the  own- 
er's consent,  by  the  drover  of  any  herd  or 
drove,  eveiy  person  engaged  as  drover  of 
such  stock,  or  otherwise  engaged  in  the  care 
and  nianagewent  thereof,  shall  be  liable  for 
damages  for  each  head  so  driven  off,  to- 
gether with  all  costs  accruing  in  the  trial  of 
said  cause.  Upou  that  point  the  court  in- 
structs you  that,  if  you  find  from  the  evi- 
dence that  the  defendant  did  so  willfully 
drive  the  cattle  of  the  plaintiff  off  from  their 
regular  range,  then  your  verdict  should  be 
for  the  plaintiff,  and  you  may  award  him 
damages  in  such  sum  as  you  may  find  him 
entitled  to  under  the  proof;  this  to  be  deter- 
mined by  the  value  per  head  of  the  stock  so 
driven  off,  the  value  and  numtter  of  stock  to 
be  determined  by  you  from  the  evidence  In 
the  case.''  It  is  evident  that  in  so  instruct- 
ing the  court  was  of  the  opinion  tbat  the  ac- 
tion was  statutory,  and  was  controlled  by 
section  3183  of  the  General  Statutes.  That 
section  reads  as  follows:  "When  the  stock 
of  any  person  in  Colorado  shall  be  driven 
off  its  range  without  the  owner's  consent,  by 
the  drover  of  any  herd  or  drove,  every  per- 
son engaged  as  drover  of  such  stock,  or  oth- 
erwise engaged  in  the  care  and  management 
thereof,  shall  be  liable  to  Indictment  and 
ptmishment  as  for  larceny,  and  shall  be  lia- 
ble for  damages  to  the  amount  of  two  hun- 
dred (200)  dollars  for  each  head  so  driven 
off,  together  with  all  costs  accruing  in  the 
trial  of  said  cause,  and  said  herd  of  stock, 
or  a  sufficient  numl)er  to  cover  all  damages 
and  costs,  shall  be  held  liable  for  the  same." 
The  complaint  did  not  purport  to  state  a  case 
under  the  statute.  It  was  framed  upon  the 
theory  of  a  common-law  liability.  And  It  Is 
clear  from  the  evidence  that  the  defendant 
was  not  a  drover.  He  was  the  occupant  and 
proprietor  of  land  in  the  vicinity  of  the  land 
of  the  plaintiff,  and  was  the  plaintiff's  neigh- 
t)0T,  and  if  he  did  what  was  charged  against 
him  he  was  a  trespasser,  but  he  incurred  no 
liability  under  the  statute.  Those  instruc- 
tions were  fatally  erroneous.  The  defend- 
ant did  not  belong  to  the  class  against  whom 
it  was  the  purpose  of  the  statute'  to  safe- 
guard local  owners  of  stock.  The  statute, 
therefore,  had  no  relevancy  to  the  case,  and 
the  instructions  supposed  a  false  state  of 
facts.  They  did  not  submit  the  case  made 
by  the  pleadings  or  shown  by  the  evidence. 
The  verdict  was  returned  in  response  to 
those  instructions,  and  should  not  be  suffer- 
ed to  stand.  The  Judgment  is  revei-sed.  Re- 
versed. 


(26  Nev.  «8) 

LEWIS  T.  HYAMS  et  al.    (No.  1,582.) 

(Supreme  Court  of  Nevada.    Dec.  29,  1900.) 

LIMITATION    OB"    ACTIONS— BAR— OPERATION- 
REMEDIES  IN  OTHER  STATES. 

Where  default  is  made  in  the  payment  of 
a  firm  note  executed  in  California  by  a  partner 
residing  there,  and  the  other  partner  is  a  resi- 
dent of   New   York,    the   right   of   action,   as 


against  him,  accrues  in  New  York,  and  not  in 
California;  and,  if  no  action  is  brought  on 
the  note  in  New  York  within  the  time  pre- 
scribed by  the  statutes  of  limitation  of  that 
state,  the  holder  cannot  maintain  an  action 
against  him  in  Nevada  by  reason  of  Comp. 
Jjnvs,  S  373G,  providing  that  when  a  cause  of 
action  has  arisen  in  any  other  state,  and  by 
the  laws  thereof  an  action  there  cannot  be 
maintained  by  reason  of  lapse  of  time,  no  ac- 
tion shall  be  maintained  in  Nevada. 

Appeal  from  district  court,  Storey  county; 
0.  E.  Mack.  Judge. 

Action  by  Harris  Lewis  against  Edward 
Hyams  and  William  Hyams.  From  a  Judg- 
ment against  William  Hyams,  and  from  an 
order  denying  bis  motion  for  a  new  trial,  he 
appeals.    Reversed. 

Trenmor  CofDn,  M.  S.  Eisner,  F.  M.  Huf- 
faker,  and  W.  D.  Jones,  for  appellant.  W. 
E.  F.  Deal  and  Edmund  Tauszky,  for  re- 
spondent. 

BONNIFIELD,  C.  J.  This  action  was 
commenced  on  December  31,  1897,  In  the  dis- 
trict court  of  the  First  Judicial  district  In 
and  for  Storey  county,  against  Mward  Hy- 
ams and  William  Hyams  upon  a  promis- 
sory note  executed  In  the  state  of  California, 
of  which  the  following  is  a  copy,  to  wit: 
"San  Francisco,  March  Ist,  1882.  |o,000.00. 
Three  months  after  date,  without  grace,  we 
promise  to  pay  to  ourselves  or  order  the  sum 
of  five  thousand  dollars,  payable  only  in  gdA 
coin  of  the  government  of  the  United  States, 
for  value  received,  with  Interest  In  like  gold 
coin  at  the  rate  of  one  (1)  per  cent  per  month 
from  until  paid.  Hyam  Bros."  In- 
dorsed: "Hyam  Bros."  The  case  was  tried 
by  the  court  sitting  with  a  Jury.  The  trial 
resulted  in  a  Judgment  in  favor  of  the 
plaintiff  against  defendant  William  Hyams 
for  the  sum  of  $14,475,  together  with  Inter- 
est on  the  sum  of  $5,000  thereof  from  the 
17th  day  of  May,  1899,  till  paid,  at  the  rate 
of  1  per  cent,  per  month,  together  with  the 
further  sum  of  51,021.50  taxed  as  costs. 
This  appeal  Is  taken  by  William  Hyams 
from  said  Judgment,  and  from  the  order  of 
the  trial  court  denying  his  motion  for  a  new 
trial. 

It  appears  that  the  plaintiff  and  Edward 
Hyams  were,  at  the  time  of  the  execution  of 
said,  promissory  note,  ever  since  have  been, 
and  now  are,  residents  of  the  state  of  Cali- 
fornia; that  said  Edward  has  not  been  ab- 
sent from  the  state  of  California,  the  place 
where  the  note  was  executed,  altogether 
more  than  18  months  since  the  execution  of 
said  note.  It  also  appears  that  William  Hy- 
ams was  at  the  time  of  the  execution  of  said 
note,  ever  since  has  been,  and  now  is,  a  resi- 
dent of  the  state  of  New  York,  and  that  he 
has  not  been  absent  from  said  state  of  New 
York  altogether  more  than  18  months  since 
the  execution  of  said  note.  It  appears  that 
at  the  time  of  the  execution  of  said  note  Ed- 
ward Hyams  and  William  Hyams  were  co- 
partners, and  for  a  number  of  years  prior 
thereto  had  been  co-partners,  under  the  firm 
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name  of  Hyams  Bros.,  carrying  on  business 
as  wholesale  manufactnrers  and  dealers  in 
clothing,  both  at  the  city  of  San  Francisco, 
state  of  California,  and  at  the  city  of  New 
Ymrk,  state  of  New  York.  The  manufactur- 
ing of  clothing  for  the  fli-m  was  carried  on  in 
the  city  of  New  York,  and  the  business  there 
was  conducted  by  William  Hyams,  and  the 
business  of  the  sale  of  the  clothing  by  Ely- 
ams  Bros,  was  carried  on  In  San  Francisco, 
Cal.,  and  conducted  by  Edward  Hyams;  and 
Edward  Hyams  made,  executed,  and  indors- 
ed said  note,  and  delivered  the  same  to  the 
plaintifC,  for  and  In  the  name  of  said  firm  of 
Hyams  Bros.  In  1884  said  co-partnership 
was  dissolved. 

Among  other  defenses,  the  defendants 
pleaded  sections  32  and  83  of  the  statute  of 
linUtatioDs  of  this  state.  Section  32  limits 
the  time  in  which  an  action  may  be  commen- 
ced on  a  contract,  etc.,  made  out  of  the  state, 
to  two  years  after  a  cause  of  action  has  ac- 
crued. Ck>mp.  Laws,  |  3735.  Section  33  Jiro- 
Tides:  "When  the  cause  of  action  has  arisen 
in  any  other  state  or  territory  of  the  United 
States,  or  in  a  foreign  country,  and  by  the 
laws  thereof  an  action  there  cannot  be  main- 
tained against  a  person  by  reason  of  the 
lapse  of  time,  no  action  shall  be  maintained 
against  him  In  this  state."  Comp.  Laws,  § 
3736.  The  defendants  also  pleaded  certain 
laws  of  the  state  of  California,  in  connection 
with  said  section  33  of  the  Nevada  statute, 
by  which  the  period  Is  limited  to  four  years 
for  commencing  an  action  after  it  has  ac- 
crued upon  any  contract,  obligation,  or  lia- 
bility founded  upon  an  tnstrument  in  writing 
executed  in  that  state,  and  also  the  laws  of 
the  state  of  New  York,  which  limits  the  time 
to  six  years  for  commencing  an  action  upon 
a  contract,  obligation,  or  liability,  express  or 
Implied,  except  a  Judgment  or  sealed  instru- 
ment. 

It  Is  contended  by  counsel  for  appellant 
that  an  action  upon  said  note  was  barred 
as  against  him,  long  before  the  commence- 
ment of  this  action,  by  the  laws  of  the  state 
of  New  York,  and  that,  therefore,  by  reason 
of  the  provisions  of  said  section  33  of  our 
statute,  no  action  can  be  maintained  against 
him  in  this  state.  It  Is  admitted  by  respond- 
ent's counsel  that,  if  the  cause  of  action 
against  appellant  arose  In  New  York,  this 
action  cannot  be  maintained,  provided  salQ 
section  33  has  not  been  repealed.  Counsel 
in  their  brief  say:  "We  admit  that  if  re- 
spondent's cause  of  action  against  appellant 
arose  in  New  York,  and  if  section  33  of  our 
statute  has  not  been  repealed,  appellant's 
motion  for  a  nonsuit  should  have  been  grant- 
ed." Appellant's  motion  for  nonsuit  was 
granted  as  to  Edward  Hyams,  it  appearing 
that  the  cause  of  action  against  him  arose 
in  California,  and  by  the  laws  of  that  state 
an  action  thereon  had  been  barred  there. 
It  is  contended  on  the  part  of  respondent 
that  the  cause  of  action  against  both  of  the 
defendants  arose  in  the  state  of  California, 


and  that  by  reason  of  the  nonresldence  of 
William  Hyams,  and  his  absence  from  that 
state,  an  action  against  him  was  not  barred 
there,  the  place  where  the  cause  of  action 
arose,  and  that,  therefore,  it  is  not  barred 
here,  under  said  section  33.  Appellant's 
counsel  contend  that  the  cause  of  action 
against  him  arose  in  New  York,  and,  an  ac- 
tion thereon  having  been  barred  in  that 
state,  no  action  can  be  maintained  against 
him  In  this  state,  as  It  is  barred  by  said 
section  33. 

A  "cause  of  action"  is  defined  by  Bouvier 
to  be  a  right  to  bring  an  action.  The  cause 
of  action  is  a  claim  which  may  be  enforced. 
Bucklln  V.  Ford,  5  Barb.  3»3;  Halsey  v.  Reid, 
4  Hun,  777.  It  Is  the  right  which  a  party 
has  to  institute  and  carry  through  an  ac- 
tion. Meyer  v.  Van  Collem,  28  Barb.  230. 
The  right  to  prosecute  an  action  with  effect 
Douglas  V.  Forrest,  4  Bing.  704  (IS  E.  C.  L. 
120).  The  term  "cause  of  action"  Is  synony- 
mous with  "right  of  action."  Am.  &  Eng. 
Enc.  Law,  46,  note.  The  phrase  in  said  sec- 
tion 33,  "when  the  cause  of  action  has  aris- 
en," is  the  same,  In  the  sense  of  the  statute, 
as  if  the  following  expression  had  been  used 
in  Its  stead,  "when  a  cause  of  action  has 
accrued." 

Did  the  right  to  bring  an  action  on  said 
note  accrue  in  Oallfomia  against  the  appel- 
lant, a  nonresident  of  that  state,  and  absent 
therefrom?  Could  the  claim  of  the  respond- 
ent have  been  enforced  in  that  state  through 
the  process  Issued  by  any  court  of  that 
state?  Did  the  respondent  ha^ve  the  right  to 
institute  and  carry  through  an  action  against 
the  appellant  In  California?  Could  he  have  ■ 
prosecuted  an  action  against  the  appellant 
with  effect  In  that  state?  We  answer  "No" 
to  each  of  the  above  questions.  No  court 
in  California  could  have  acquired  Jurisdic- 
tion of  the  person  of  the  appellant  by  any 
process  it  could  have  Issued. 

But  the  right  to  bring  an  action  on  said 
note  by  respondent  against  the  appellant  ac- 
crued in  the  state  of  New  York,  his  place 
of  residence;  the  place  where  any  compe- 
tent court  of  New  York  could,  by  its  process, 
have  acquired  Jurisdiction  of  his  person;  the 
place  where  the  respondent's  claim  against 
the  appellant  could  have  been  enforced;  the 
place  where  the  respondent  had  the  right  to 
Institute  and  carry  through  an  action  against 
the  appellant;  and  the  place  where  the  re- 
spondent could  have  prosecuted  the  action 
against  the  appellant  with  effect  We  are 
of  opinion  that,  when  default  was  made 
in  the  payment  of  said  note,  the  cause  of  ac- 
tion thereon  against  the  appellant  arose  or 
accrued  In  the  state  of  New  York;  that  In 
such  case  as  this  the  cause  of  action  accrues 
in  any  state  against  the  defendant  where 
he  may  be  found. 

We  are  of  opinion  that  section  9  of  the 
statute  of  1867,  which  amends  section  33  of 
the  statute  of  ISCl,  and  incorporates  it  or 
makes  it  a  part  of  the  statute  of  1867,  Is  not 
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repealed.  But,  If  It  was  repealed,  It  would 
not  avail  the  respondent.  Section  508  of  the 
civil  practice  act,  which  was  enacted  In  186& 
(Oonip.  Laws,  §  3603),  provides:  "When  a 
cause  of  action  has  arisen  in  another  state, 
or  in  a  foreign  country,  and  by  the  laws 
thereof  an  action  thereon  cannot  there  be 
maintained  against  a  person  by  reason  of 
the  lapse  of  time,  an  action  thereon  shall 
not  be  maintained  against  him  In  this  state, 
except  in  favor  of  a  citizen  thereof  who  has 
held  the  cause  of  action  from  the  time  it 
accrued."  The  respondent  Is  not  a  citizen 
of  this  state.  The  appellant  offered  to  prove 
the  laws  of  New  York  to  show  that  by  said 
laws  an  action  on  said  promlBsory  note  can- 
not be  maintained  there  against  the  appel- 
lant by  reason  of  the  lapse  of  time.  The 
court  refused  the  offer,  but,  from  the  admis- 
sions of  respondent  above  given,  we  take  It 
that  he  admits  that  the  laws  of  that  state 
are  as  appellant  claims  them  to  be.  We  do 
not  deem  it  necessary  to  pass  upon  the  con- 
tention of  the  respective  counsel  with  re- 
spect to  the  proper  construction  of  section 
21  of  our  statute  of  limitations;  for,  if  we 
are  correct  in  our  conclusion  that  the  cause 
of  action  arose  or  accrued  against  the  appel- 
.  lant  in  the  state  of  New  York,— and  we  think 
we  are,— then  an  action  thereon  was  barred 
there  by  reason  of  the  lapse  of  time,  and  it  is 
therefore  barred  here.  The  Judgment  and 
order  appealed  from  are  reversed. 

MASSET  and  .BELKNAP,  JJ.,  concur. 


<25  Ner.  131) 

STATE  ex  reL  McMILLAN  v.  SADLER.    (No. 

1,555.) 

(Supreme  Court  of  Nevada.    Dec.  26,  1900.) 

COSTS-FAILURE   TO    OBJECT  TO    COST    BIU/— 

JUDGMENT— MODIFICATION— STRlKINa 

OUT  ITEMS   OF  COST. 

Rule  6,  subd.  2,  of  the  supreme  court  (49 
Pac.  vlii.)  provides  that  either  party  desiring  to 
recover  as  costs  his  expenses  for  printing  or 
typewriting  in  any  cause  in  this  court  shall  file 
with  the  cleric,  before  said  cause  is  submit- 
ted, a  verified  cost  bill;  and  subdivision  3  re- 
quires that,  if  either  party  desires  to  object 
to  the  costs  claimed  by  the  other  party,  he  shall 
file  his  objections  with  the  clerk  within  10 
days  after  service  on  him  of  a  copy  of  the  cost 
bill.  Held  that,  where  a  partv  did  not  object 
to  the  costs  claimed  by  the  other  party  withm 
10  days  after  the  service  on  him  of  the  cost 
bill,  the  judgment  will  not  be  modified  by  strik- 
ing out  the  items  of  cost,  after  they  have  en- 
tered into  and  become  a  part  of  the  Judgment, 
simply  because  the  cost  bill  was  prematurely 
filed. 

Motion  to  reconsider  decision  on  motion  to 
retax  costs.    Modified. 

For  former  opinions,  see  58  Pac.  284,  and 
60  Pac.  646. 

PER  CURIAM.  We  have  carefully  recon- 
sidered the  question  presented  on  the  mo- 
tion to  retax  costs,  as  suggested  In  the  order 
reopening  the  matter,  but  have  been  unable 
to  reach  a  different  conclusion.     Concede 


that  the  cost  bills  were  filed  prematurely; 
It  does  not  necessarily  follow,  under  the 
facts  of  the  record,  that,  after  the  costs 
have  entered  Into  and  become,  a  part  of  the 
Judgment,  the  Judgment  should  be  modified 
by  striking  the  same  therefrom.  Rule  6  of 
this  court  (49  Pac.  viil.)  is,  we  believe,  broad- 
er In  Its  scope  than  claimed  by  the  counsel 
for  the  relator.  The  language  used  Is  broad- 
er. It  not  only  covers  matters  of  procedure 
relating  to  costs  of  printing  and  tyi>ewriting 
transcripts  on  appeal,  and  papers  in  original 
proceedings,  but  also  the  taxation  of  "all 
other  costs."  In  subdivision  3,  general  lan- 
guage is  used,  requiring  objections  to  costa 
claimed  to  be  made  within  a  specified  time. 
A  similar  requirement  has  been  incorporated 
Into  the  rules  of  the  district  court,  upon  the 
theory,  no  doubt,  to  supply  what  seems  to 
be  an  omission  In  the  statute.  We  do  not 
believe  that  we  are  required  by  the  rules 
or  the  statute,  under  the  facts,  to  modify 
the  Judgment  because  of  irregularity  of  pro- 
ceeding, claiming  costs  which  were  properly 
taxable  within  the  meaning  of  the  word, 
where  the  party  asking  the  modification  la 
proceeding  In  an  irregular  manner.  As  to 
those  items  which  could  not  have  been  taxed 
in  a  regular  proceeding,  our  opinion  remains 
the  same.  They  should  be  stricken  out. 
Therefore  the  Items  for  typewriting,  amount- 
ing in  the  aggregate  to  $131.50,  will  be  strick- 
en out,  and  the  Judgment  to  that  extent 
modified. 

(ISl  Cal.  106) 

LEMASTERS  T.  SOUTHERN  PAC.  00.    (L. 
A.  791.) 

(Supreme  Court  of  California.    Dec.  24,  1900.) 

RAILWAYS— COLLISION— INJURT  TO  UCBNSBB 
—  CONTRIBUTORY  NEGLIGENCE  —  WILLFUL 
AND  WANTON  MISCONDUCT— IMMATURE  AGB 
OF  DECEASED-INSTRUCTIONS  NOT  SUPPORT- 
ED BY  EVIDENCE. 

1.  Where  deceased,  a  fireman  .on  a  switch 
engine  of  defenduut.  while  not  oii  duty  jump- 
ed on  the  rear  footboard  of  the  switch  engine, 
to  ride  to  the  roundhouse,  and  was  killed  in  a 
collision,  and  it  was  against  the  rules  of  de- 
fendant to  ride  on  the  footboard,  of  which  de- 
ceased had  knowledge,  the  contributory  negli- 
gence of  deceased  barred  a  recovery  for  his 
death. 

2.  Where  deceased  was  killed  in  a  collision 
caused  by  an  open  switch,  while  riding  on  the 
footboard  of  a  switch  engine,  instructions  on 
the  question  of  willful  and  wanton  misconduct 
on  the  part  of  the  defendant  were  improper,  as 
the  evidence  presented  no  question  of  that 
choracter. 

3.  Where  deceased,  a  bright  and  active  boy 
of  17  years,  who  had  been  employed  for  2 
months  as  fireman  on  defendant  s  switch  en- 
gine, was  killed  while  riding  on  the  footboard 
of  the  engine  when  not  on  duty,  an  instruction 
that  if  deceased  was  a  trespasser  the  jury 
could  take  into  consideration  his  youth,  and  the 
Immature  judgment  which  naturally  belongs  to 
youth,  in  determining  his  negligrnce,  was  erro- 
neous; the  evidence  presenting  no  question  that 
deceased  was  immature  or  inexperienced. 

4.  Where  the  court  charged  that,  if  deceased 
was  killed  through  the  wanton  and  willful  neg- 
lect of  the  defendant,  the  jury  must  he  satisfied 
that  the  accident  cansiRg  the  death  was  not 
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caused  alone  by  negligence,  but  that  the  negli- 
gence mnst  have  been  willful  and  wanton,  to 
make  the  defendant  liable,  and  also  charged 
that  if  defendant  failed  to  give  proper  signals 
and  keep  a  proper  lookout  in  order  to  prevent 
a  collision,  and  by  reason  of  such  negligence, 
without  fault  of  the  deceased,  he  was  killed  in 
a  collision,  'the  verdict  must  be  for  the  plain- 
tiff, the  two  instructions  were  directly  contra- 
dictory and  erroneous. 

5.  Where  deceased,  a  fireman  on  a  switch  en- 
gine, was  killed  in  a  collision  while  riding  on 
the  footboard  of  the  engine  while  not  on  duty, 
an  instruction  that  if  the  servants  of  defendant 
in  charge  of  the  engine  knew  that  deceased  was 
ridinir  on  the  footboard,  in  a  dangerous  position, 
and  they  did  not  stop  and  order  him  oS  or  com- 
pel him  to  get  off,  but  allowed  him  to  remain 
without  objection  until  the  collision  occurred, 
defendant  was  liable  for  his  death,  provided 
the  defendant  did  not  exercise  ordinary  care 
to  prevent  the  accident,  was  erroneous. 

Department  1.  Appeal  from  superior  court, 
Kem  comity;   J.  W.  Mahon,  Judge. 

Action  by  John  Lemasters  against  tlie 
Southern  Pacific  Company.  From  a  Judg- 
ment In  favor  of  plaintiff,  and  from  an  or- 
der denying  a  new  trial,  defendant  appeals. 
Reversed. 

X  W.  Aheia  and  Walter  3.  Trask,  for  ap- 
pellant.   A.  J.  Bledsoe,  for  respondent. 

GAKOUTTB,  J.  This  action  was  brought 
ty  a  father  to  recover  damages  for  the  death 
of  bis  son.  The  deceased  was  a  bright,  ac- 
tive boy,  nearly  17  years  of  age.  He  was  a 
fireman  upon  a  switch  engine  of  defendant, 
and  had  been  worldng  In  that  capacity  for 
nearly  2  mouths.  At  the  time  of  the  accident 
be  was  not  on  duty.  The  pay  car  of  defend- 
ant, to  which  was  attached  a  switch  engine, 
started  to  go  from  the  railroad  station  to  the 
roundhouse.  A  board  is  attached  respectively 
to  the  front  and  rear  of  this  engine,  about  a 
foot  above  the  track.  This  board  Is  placed 
there  for  the  use  of  the  yardmen  In  direct- 
ing the  movements  of  the  engine.  As  the 
ens^e  started  to  the  roundhouse,  the  deceas- 
ed. In  company  with  three  others,  Jumped 
iq)on  the  rear  board;  and  while  standing 
upon  it,  and  riding  towards  the  roundhouse, 
tbe  engine,  by  reason  of  an  open  switch, 
passed  to  another  track  and  collided  with  a 
stationary  engine  there  located.  Deceased 
was  killed,  being  jammed  between  the  en- 
gine and  the  car,  and  the  other  three  parties 
-were  severely  Injured.  If  deceased  had  been 
a  passenger  upon  the  train  of  defendant,  and 
bad  located  himself  in  a  position  of  danger 
similar  to  that  where  he  here  placed  himself, 
It  Is  evident  damages  could  not  be  recovered 
for  his  death.  His  contributory  negligence 
in  placing  himself  in  that  position  would  be  a 
complete  bar  to  a  recovery.  And  we  cannot 
see  how  plaintiff  Is  In  a  better  position  to 
bripg  this  action  than  he  would  have  been  if 
deceased  had  been  a  passenger  upon  defend- 
ant's train.  As  disclosed  by  the  facts,  de- 
ceased was  either  a  trespasser  or  a  mere  li- 
censee. As  a  trespasser,  defendant  owed  him 
no  duty;  and  If  he  was  a  mere  licensee  rid- 
ing upon  the  train,  even  conceding  that  de- 
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fendant  owed  him  a  duty,  still  he  certainly 
had  no  mor^  rights  than  a  passenger  situated 
under  the  same  circumstances.  It  would  be 
an  anomaly  to  hold  that  a  mere  licensee  could 
occupy  a  position,  as  to  the  defendant,  more 
favorable  to  himself  than  could  the  ordinary 
passengej  traveling  upon  the  train.  Again, 
if  deceased  was  a  licensee,  he  was  only  a 
licensee  to  ride  upon  the  train.  He  was  not 
a  licensee  to  ride  upon  this  board  attached 
to  the  engine.  It  was  against  the  rules  of 
defendant  for  persons  to  ride  upon  this  board, 
and  deceased  was  acquainted  with  that  fact. 
In  addition  to  these  circumstances,  there  is 
no  evidence  that  tbe  deceased,  or  anyone 
else,  with  the  consent  of  defendant,  at  this 
particular  time  or  at  any  other  time,  rode 
upon  this  board.  In  this  case  the  doctrine 
of  Esrey  v.  Southern  Fac.  Co.,  108  CaL  541, 
37  Pac.  500,  Is  invoked,— a  case  of  wanton 
and  willful  misconduct  upon  the  part  of  the 
defendant  But  this  is  no  such  case.  Here 
defendant  did  not  know  that  deceased  was 
upon  tbe  board,  and,  even  if  It  had  known 
It,  it  did  not  know  that  the  switch  was  open. 
If  defendant  bad  known  that  the  switch  was 
open  and  that  deceased  was  upon  the  board, 
and,  being  possessed  of  that  knowledge,  had 
run  the  train  upon  tbe  other  track,  thereby 
colliding  with  the  second  engine,  possibly  tbe 
doctrine  of  tbe  case  cited  could  be  invoked. 
Wilcox  V.  Railway  Co.  (Tex.  Civ.  App.)  33  S. 
W.  379,  in  its  facts,  Is  similar  to  the  case  at 
bar,  except  by  the  facts  of  that  case  It  ap- 
pears that  the  young  man  injured  was  rid- 
ing on  the  engine  board  with  the  consent  of 
the  engineer  and  other  employes.  Yet  It  was 
there  held  that,  having  placed  himself  In  the 
position  of  danger,  he  was  barred  from  recov- 
ering damages  for  Injuries  received  by  reason 
of  defendant's  negligence.  See,  also,  Eaton 
V.  Railroad  Co.,  57  N.  Y.  382. 

Instructions  of  the  court  were  given  to  the 
Jury  upon  the  question  of  willful  and  wanton 
misconduct  upon  the  part  of  defendant.  In 
view  of  what  has  been  said,  the  evidence 
presented  no  question  of  that  character. 

Again,  the  court  Instructed  the  Jury  that.  If 
deceased  was  a  trespasser,  the  Jury  could 
take  into  consideration  bis  youtb,  and  the  im- 
mature judgment  which  naturally  belongs  to 
youth,  etc.  When  we  consider  that  the  de- 
ceased was  nearly  17  years  of  age,— a  bright, 
active  boy  who  had  been  for  2  months  work- 
ing as  a  fireman  upon  the  Identical  engine 
upon  which  be  was  riding  at  the  time  of 
the  accident— we  feel  assured  there  Is  no 
place  to  be  found  in  tbe  case  where  instruc- 
tions were  appropriate,  which  deal  with  this 
question  of  tbe  Immature  Judgment  of  child- 
hood. 

The  court  gave  the  jury  the  following  in- 
struction at  the  Instance  of  defendant:  "In 
this  case  the  plaintiff  claims  that  his  son, 
Charles  Lemasters,  was  killed  •  •  • 
through  wanton  and  willful  neglect  of  the 
defendant;  and,  before  you  can  find  a  ver- 
dict against  tbe  defendant  you  must  be  sat- 
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Isfied  that  the  accident  causing  the  death 
was  not  caused  alone  by  negligence,  but  that 
negligence  must  have  been  willful  and  wan- 
ton." The  following  Instruction  was  given 
at  the  request  of  plaintiff,  In  8i>eaking  as  to 
the  duty  of  tlie  defendant  to  give  signals 
and  keep  a  proper  lookout  In  order  to  prevent 
a  collision:  "And  If  you  find  from  the  evi- 
dence that  the  servants  of  defendant  failed 
therein,  and  by  reason  of  their  negligence, 
and  without  the  fault  of  the  deceased,  Char- 
ley Lemasters,  he  was  killed  In  a  collision 
as  alleged  in  tlie  complaint.  It  will  be  your 
duty  to  find  a  verdict  for  the  plaintiff." 
These  two  Instruetiong  are  directly  contradict- 
ory. The  court  also  gave  the  Jury  the  fol- 
lowing Instruction:  "And  If  the  servants  of 
defendant  in  charge  of  and  operating  said 
engine  and  train,  knowing  that  the  deceased, 
Charley  Lemasters,  was  riding  on  the  foot- 
board of  said  switch  engine,  in  a  dangerous 
position,  yet  did  not  stop  the  train  and  order 
him  off,  or  compel  him  to  get  off,  but  allow- 
ed him  to  remain  where  be  was,  without  ob- 
jection, until  the  collision  occurred,  then  the 
defendant  is  liable  for  his  death,  and  your 
verdict  must  be  for  the  plaintiff,  provided 
you  find  the  defendant  did  not  exercise  or- 
dinary care  to  prevent  the  accident."  If  this 
Instruction  be  sound  law,  then  the  ordinary 
tramp  riding  upon  a  brakebeam  could  recover 
damages  for  Injuries  received  in  a  collision 
occasioned  by  the  negligence  of  defendant. 
If  the  defendant  knew  the  tramp  was  riding. 
The  instruction  does  not  contain  a  sound  ex- 
position of  law.  For  the  foregoing  reasons, 
the  Judgment  and  order  are  reversed  and  the 
cause  remanded. 


We  concur:  HARRISON,  X;  VAN  DYKE. 


J. 


«  Cal.  Unrep.  <26) 

EASTON  PACKING  00.  v.  KENNEDY  et  al. 
(S.  P.  2,118.) 

(Supreme  Court  of  California.     Dec.  24,  1900.) 

BILLS  AND  NOTES— CONSIDBRATION—rAILURBS 
—PROOF  —  SUFFICIENCY  —  BONA  FIDE  PUR- 
CHASERS—NOTICE OF  FAILURE  OP  CONSID- 
ERATION—REJECTION OF  EVIDENCE— HARM- 
LESS ERROR. 

1.  Defendants  executed  two  notes,  for  S385 
each,  in  payment  of  a  commission  for  selling 
land,  and  payable  only  in  the  event  that  the 
vendees  of  the  land  remained  on  it  for  one 
year,  and  made  improvements  equal  in  value  to 
the  notes.  The  vendees  plowed  100  acres, 
■which  increased  its  value  $2.50  per  acre,  erect- 
ed buildings,  constructed  drainage  worth  $75, 
and  a  levee  worth  ^64.  but  witii  the  consent  of 
defendants,  to  whom  they  executed  a  reconvey- 
ance, abandoned  the  premises  before  the  ex- 
piration of  the  year.  Held,  that  a  finding  that 
there  was  not  a  failure  of  consideration  for  the 
notes  was  proper. 

2.  Where  there  was  suflScient  evidence  of 
plaintiff's  ownership  of  the  notes  in  suit,  and 
the  court  found  against  the  defendants  on  the 
only  defense  set  up  by  them,  error  of  the 
court  in  finding  tliat  plaintiff  came  into  pos- 
session of  the  notes  without  notice  of  equities 
in  favor  of  defendants  was  harmless. 


3.  Error  in  rejecting  certain  evidence  as  to 
the  conditional  delivery  of  a  note  was  cured  by 
the  subsequent  admission  of  all  facts  tending  to 
show  the  real  consideration  for  the  note. 

4.  Where  the  malcers  of  notes  resisted  i»ay- 
raent  on  the  ground  of  failure  of  consideration, 
evidence  to  vary  the  terms  of  the  notes,  which 
in  no  way  related  to  consideration,  was  proper- 
ly excluded. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Fresno  county; 
E.  W.  Rlsley,  Judge. 

Action  by  the  Easton  Packing  Oompany 
against  J.  W.  Kennedy  and  others.  Fi-om  a 
judgment  In  favor  of  plaintiff,  and  from  an 
order  denying  a  new  trial,  defendants  ap- 
peal.   Affirmed. 

Harris  &  Hubbard  and  George  L.  Wartow, 
for  appellants.  Frank  Kauke  and  A.  M. 
Drew,  for  respondent. 

CHIPMAN,  0.  Action  on  two  promissory 
notes.  The  complaint  was  dismissed  as  to 
defendant  Pool.  Plaintiff  had  judgment 
against  defendants  Kennedy  and  McCormlck, 
from  which,  and  from  the  order  denying 
motion  for  new  trial,  they  appeal.  The  notes 
In  suit  were  executed  by  defendants,  and 
delivered  to  one  Summers,  the  payee,  Oc- 
tober 30,  1863,  and  each  was  for  ?385,  due 
one  year  from  date,  and  provided  for  pay- 
ment of  a  reasonable  attorney's  fee  and  ex- 
penses of  suit,  if  sued  upon.  Plaintiff  be- 
came the  holder  and  owner  of  the  notes, 
as  found  by  the  court,  January  19,  1897. 
Defendants,  in  a  separate  defense,  allegred 
that  it  was  agreed  that  the  notes  were  "pay- 
able only  in  the  event  that  the  purchasers 
of  certain  real  property,  that  day  (October 
30,  1893)  conveyed  to  certain  parties  by 
these  defendants,  should  make  the  payments 
for  said  property  as  stipulated  In  the  agree- 
ment of  purchase  and  sale  and  the  mortgage 
for  the  purchase  price  of  said  premises,  in 
which  sale  the  said  Summers  had  assisted"; 
that  the  true  and  only  consideration  for  the 
notes  was  the  payment  to  be  made  by  the 
purchasers  of  said  property;  that  before 
the  maturity  of  the  notes  sued  on  the  pur- 
chasers abandoned  it,  surrendered  possession 
to  defendants,  and  refused  to  continue  In 
possession  of  the  property  under  the  agree- 
ment of  purchase  or  to  make  any  payments; 
that  the  consideration  for  said  notes  has 
wholly  failed.  The  court  found  that  Sum- 
mers rendered  service  to  defendants  Ken- 
nedy and  McCormlck  in  negotiating  and  as- 
sisting in  a  sale  and  In  securing  purchasers 
for  certain  real  estate  belonging  to  Kennedy 
and  McCormlck,  and  the  notes  sued  on  were 
executed  for  and  In  consideration  of  said 
services  so  rendered,  and  said  services  were 
rendered  and  fully  performed  at  and  prior 
to  the  execution  of  said  two  notes  on  the 
said  30th  day  df  October,  1893.  And  said 
notes  were  payable  one  year  after  their  said 
date,  and  were  so  payable  without  regard 
to  the  payments  to  be  made  by  the  said  pur- 
chasers of  said  real  property.    The  court 
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found  against  defendants  on  the  special  de-  i 
fense  pleaded,  and  finds  that  the  considera- 
tion for  the  notes  had  not  failed. 

The  evidence  showed  that  the  notes  rep- 
resented Summers'  commission  for  finding 
purchasers  for  the  Kennedy  and  McOormick 
land.  He  found  the  purchasers,  and  the  sale 
■was  made,  the  vendees  talcing  a  deed.  They 
assumed  the  payment  of  a  mortgage  resting 
on  the  land  for  $4,000,  and  gave  their  notes 
and  mortgage  for  the  balance  of  the  pur- 
chase price,  the  first  notes  falling  due  two 
years  after  date,  or  one  year  after  the  notes 
in  question  became  due.  The  remaining  ten 
equal  payments  matured  at  annual  Intervals 
of  one  year,  the  last  being  twelve  years 
from  date.  Defendants  seem  to  have  aban- 
doned the  special  defense  set  forth,  and  re- 
lied on  evidence  that  the  consideration  was 
that  the  vendees  of  the  land  should  remain 
on  it  for  at  least  one  year,  and  within  that 
time  make  certain  improvements,  of  a  value 
not  less  than  the  notes  given  to  Summers. 
Kennedy  and  McOormick  testified  that  such 
was  the  consideration  for  the  notes.  Sum- 
mers was  called  as  a  witness  for  defendants. 
He  was  not  asked  by  defendants  as  to  the 
consideration  of  the  notes  nor  as  to  the  al- 
leged agreement  On  cross-examination  he 
testified:  "These  two  notes  came  through 
a  land  transaction  for  commission.  At  the 
time  of  the  delivery  of  these  notes  there  was 
nothing  further  that  I  had  to  do.  As  far  as 
I  had  to  do  the  sale  was  complete,  but  there 
was  a  stipulation,— a  verbal  agreement—" 
The  witness  was  interrupted  by  plaintifTs 
counsel  at  this  point,  and  was  told  that  he 
had  isot  asked  him  as  to  any  agreement,  and 
this  witness  for  some  reason  was  not  inter- 
rogated by  either  party  as  to  the  considera- 
tion for  the  notes,  although  he  was  a  party 
to  the  alleged  agreement  that  they  were 
not  to  be  paid  unless  the  work  referred  to 
was  performed.  There  was  evidence  tend- 
ing to  show  that  the  vendees  of  defendants 
plowed  about  100  acres  of  the  land,  and 
that  this  was  worth  $2.60  per  acre;  that 
they  made  some  improvements  thereon,  erect- 
ed some  buildings  of  uncertain  value,  dug 
a  half  mile  of  drainage  ditch,  costing  $75, 
and  erected  a  levee  of  about  same  length, 
costing  40  cents  a  rod.  There  was  some  ques- 
tion as'  to  whether  the  work  was  Judiciously 
made,  and  benefited  the  land  to  the  extent 
of  its  cost.  But  the  alleged  agreement  prov- 
en may  fairly  apply  to  work  done,  and  not 
to  its  ultimate  value  to  the  property.  It  ap- 
peared, also,  that  the  vendees  left  the  ranch 
before  the  first  year  expired,  and  refused 
to  return  to  it  when  requested  by  defend- 
ants; and  defendants  thereupon,  on  Novem- 
ber 8,  18&1,  a  few  days  after  the  notes  here 
in  suit  were  due,  and  without  the  consent 
of  the  holders  of  the  notes,  took  a  reconvey- 
ance of  the  property  from  the  purchasers, 
and  canceled  their  notes  and  mortgage,  and 
allowed  the  ven&ees  to  remove  the  buildings 
from  the  land.    What  became  of  the  ven- 


dees' obligation  to  pay  the  prior  mortgage 
is  not.  shown,  and  so  far  as  appears  they 
are  still  liable  for  that  amount,  and  defend- 
ants have  the  benefit  of  the  agreement  to 
pay  this  amount.  It  appears,  also,  that 
while  Summers  held  the  notes  it  became  nec- 
essary for  him  to  raise  ?200,  which  he  was 
enabled  to  do  by  procuring  the  individual 
indorsement  of  one  Rowell,  then  president  of 
plaintiff  company,  and  delivered  the  notes  in 
suit  to  Bowell  as  collateral  security,  and  he 
delivered  them  to  the  bank  that  furnished 
the  money,  with  the  note  signed  by  Sum- 
mers as  pi-incipal  and  Bowell  as  surety.  Be- 
fore Rowell  consented  to  become  surety  for 
Summers,  he  spoke  to  defendant  McOormick, 
one  of  the  owners  of  the  land,  about  the 
notes  In  suit-  Rowell  testified:  "Before  I 
took  these  notes  at  all,  I  saw  McOormick 
in  regard  to  them,  and  asked  him  if  the  notes 
were  all  right.  He  said  they  were,  and  If  it 
hadn't  been  for  that  I  never  should  have 
taken  them.  Had  no  knowledge  or  informa- 
tion of  the  notes  prior  to  that  time.  Had 
no  other  Information  than  what  I  got  from 
McOormick  at  that  time."  He  further  testi- 
fied that  McOormick  explained  to  him  that 
the  notes  were  given  to  Summers  "as  com- 
mission on  a  land  trade";  that  he  asked  him 
if  there  was  any  condition,  and  McOormick 
said  that  Summers  was  to  keep  the  notes 
until  a  certain  amount  of  work  was  done 
on  the  land,  "and  that  the  work  was  done, 
and  more  too."  Defendants  paid  $114.29  on 
this  note,  which  was  credited  on  the  notes 
in  suit  by  the  court 

Conceding  that  defendants  showed  that 
the  consideration  for  the  notes  was  the  do- 
ing of  certain  work  by  the  vendees  of  de- 
fendants, and  that  the  vendees  would  re- 
main on  the  property  one  year,  the  evidence 
Is  sufficient  to  warrant  the  trial  court  in 
its  finding  that  the  consideration  had  not 
failed.  I  do  not  think  the  fact  that  the  ven- 
dees left  the  land  before  the  expiration  of 
the  year  shows  failure  of  consideration,  the 
essential  thing  to  defendants,  as  guaranty 
of  good  faith  In  making  the  purchase,  was 
that  the  vendees  should  expend  an  amount 
of  money  on  the  land  at  least  equal  to  the 
commissions  paid  to  Summers.  They  did  the 
work,  but  concluded  to  give  up  the  place, 
and  defendants  consented  that  they  should 
do  so,  and  took  a  reconveyance,  and  canceled 
the  mortgage. 

Appellants  claim  that  the  findings  that 
plaintiCF  came  into  irassession  of  the  notes 
on  .Tanuary  19,  1897,  as  owner  and  holder, 
without  notice  of  any  defense  by  the  de- 
fendants, is  not  justified  by  the  evidence. 
Conceding  that  plaintiff  took  its  title  to  the 
notes  subject  to  all  the  equities  of  the  mak- 
ers, the  evidence  supports  the  findings  of 
the  court  against  the  only  defense  set  up  by 
defendants,  and  it  Is  therefore  immaterial 
whether  or  not  plaintiff  had  notice,  and,  if 
the  court  erred  In  finding  that  plaintiff  bad 
no  notice  of  any  defense  claimed  by  defend- 
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ants,  the  error  wds  harmlesB.  There  Is  ant- 
flclent  evidence  of  plaintiff's  ownership  of 
the  notes. 

Error  Is  claimed  in  rejecting  certain  of 
defendants'  offered  evidence  relating  to  the 
alleged  conditional  deli  very  of  the  notes  to 
Surotuers.  The  points  raised  would  be 
worthy  of  attention  If  It  did  not  appear  from 
the  record  that  defendants  succeeded  in  get- 
ting before  the  court  all  the  facts  bearing 
upon  the  question  of  the  consideration  for 
the  notes.  We  have  carefully  examined  the 
alleged  errors,  and,  conceding  error,  we  find 
them  cured  by  the  unrestrained  admission 
of  all  the  facts  tending  to  Ebow  what  the 
consideration  was.  Evidence  tending  to  vary 
the  terms  of  the  note,  not  related  to  the 
question  of  consideration,  was  properly  ex- 
cluded. We  advise  that  the  judgment  and 
order  be  afiSrmed. 

We  concnr:    COOPER,  tt;    HAYNBS,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der ore  affirmed. 


031  Cal.  65) 

SPIELBERGEB  v.  THOMPSON.  (Sac.  734.)i 

(Supreme  Court  of  Oalifornia.    Dec.  21,  1900.) 

NOTES— CONSIDERATION— HOLDSR. 

1.  A  nonsuit  cannot  be  urged  against  plain- 
tiff on  the  ground  that  he  was  not  the  holder  at 
the  time  of  the  trial  of  the  note  sued  on,  where 
It  appears  that  before  it  was  asBiKoed  to  plain- 
tiff it  was  placed  in  the  hands  of  C.  as  collat- 
eral, that  the  indebtedness  for  which  it  was 
held  as  security  was  paid  by  plaintiff's  assign- 
or, and  under  instructions  from  defendant,  the 
malcer,  C.  refused  to  return  it  to  plaintiff,  and 
the  answer  alleged  that  O.  held  it  as  trustee  of 
defendant. 

2.  There  is  consideration  for  a  note  where,  oil 
the  parties  to  a  litigation  over  the  estate  being 
anxious  to  amicably  terminate  it,  and,  the  at- 
torney for  one  of  the  plaintiffs  therein  refusing 
to  consent  to  a  dismissal  till  his  fee  was  paid, 
one  of  the  defendants  told  said  plaintiff,  who 
bad  not  money  to  pay  his  attorney,  that  it  he 
would  dismiss  the  case  she  would  give  him  a 
note  to  pay  his  attorney,  and  would  pay  the 
note  when  she  got  her  money  from  the  estate, 
and  this  was  agreed  to,  and  steps  were  imme- 
diately talcen  towards,  and  resulting  in,  dis- 
missal, after  some  delay,  largely  occasioned  by 
said  defendant. 

Department  1.  Appeal  from  superior  court, 
Sacramento  county;  Joseph  W.  Hughes, 
Judge. 

Action  by  Joseph  Spielberger  against  Cali- 
fornia Thompson.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

McKune  &  George,  for  appellant  Edward 
X  Dwyer  and  Devlin  &  Devlin,  for  respond- 
ent 

GAROUTTE,  J.  Plaintiff,  as  assignee, 
brings  this  action  upon  a  promissory  note, 
against  the  maker  thereof.  Its  execution  and 
delivery  are  admitted,  but  various  defenses 
to  its  payment  are  made.  These  defenses 
will  be  considered. 

•  For  opinion  on  motion  tor  refaeuing,  sm  6S  Pac.  C7t. 


1.  It  Is  claimed  that  plaintiff  was  not  the 
holder  of  the  note  either  when  the  action  was 
brought  or  the  trial  had,  and  for  this  reason 
a  nonsuit  should  have  been  granted.  Under 
the  facts  disclosed  by  the  record,  there  is 
nothing  In  the  point  Before  the  note  was 
assigned  to  plaintiff  it  was  placed  in  the 
hands  of  O.  W.  Clarke  as  collateral  security. 
Tbe  Indebtedness  for  which  the  note  was  held 
as  security  was  paid  by  plaintifTs  assignor, 
and,  under  instructions  from  the  defendant 
Clarke  refused  to  return  the  note  to  him. 
But,  beyond  this,  defendant  alleges  In  her  an- 
swer that  Clarke  held  the  note  bb  her  trus- 
tee. If  the  note  was  In  the  possession  of  her 
trustee.  It  was  In  her  possession,  and  she  la 
foreclosed  by  her  allegation  In  the  answer 
from  successfully  urging  a  nonsuit  upon  the 
ground  that  plaintiff  was  not  the  holder  of 
the  note  at  tbe  time  of  the  trIaL 

2.  It  Is  claimed  that  the  note  was  given 
without  consideration.  Let  us  pause  for  a 
moment  to  look  at  the  facts.  The  Oppen- 
heimers  were  engaged  In  litigation  regarding 
certain  trust  property;-  some  were  plaintiffs, 
others  were  defendants,  and  still  others  cross 
complainants.  The  payee  and  assignor  of  the 
note  was  a  son.  The  drawer  and  defendant 
was  a  daughter.  All  parties  litigant  appeared 
to  be  anxious  to  bring  the  litigation  to  an 
amicable  conclusion.  Plaintiff's  attorney  in 
the  litigation  would  not  consent  to  a  dismiss- 
al of  the  actions  until  his  fee  was  paid,  and 
his  objection  to  a  dismissal  was  a  formidable 
bar  in  the  way  looking  towards  the  accom- 
plishment of  the  desired  end.  The  evidence 
at  this  point  is  somewhat  conflicting  as  be- 
tween the  assignor  of  the  note  and  the  de- 
fendant but  upon  this  evidence  the  court 
found  against  the  defendant's  testimony,  and 
we  are  only  concerned  In  testing  the  sufficien- 
cy of  the  evidence  to  support  the  aforesaid 
finding.  In  substance,  th^  payee  of  tbe  note 
testified  that  he  told  defendant  he  had  no 
money  with  which  to  pay  the  fee  of  plain- 
tiff's attorney,  and  she  then  said  'if  I  would 
dismiss  the  case  she  would  give  me  a  note 
for  fifteen  hundred  dollars  to  pay  the  fee  of 
Mr.  Johnson,  and  would  pay  the  note  when 
sbe  got  her  money  from  tbe  estate.  The  note 
was  given  to  me  In  consideration  of  the  dis- 
missal of  the  cases  pending  at  tbe  time.  I 
immediately  took  numerous  steps,  and  tried 
numerous  times,  by  my  attorneys,  to  dismiss 
the  action."  It  further  appeared  that  the 
plaintifTs  assignor  paid  the  attorney  his  fee, 
and  some  time  thereafter  the  action  was  dis- 
missed. The  dismissal  was  delayed  for  some 
months  after  the  execution  of  the  note,  but 
this  delay  was  largely  occasioned  by  defend- 
ant herself.  It  was  essentially  a  question  of 
fact  as  to  the  Intention  of  these  two  parties, 
respectively,  in  the  making  and  receiving  of 
the  note  in  controversy.  There  is  no  question 
of  actual  fraud  Involved  In  Its  procurement 
It  is  not  shown  but  that  the  attorney  was  In 
fact  objecting  to  the  dismissal  of  the  action 
until  bis  fee  was  paid.    And  there  is  no  claim 
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that  he  ever  objected  to  Its  dismissal  after 
the  note  was  given.  From  all  these  facts 
and  circumstances,  the  finding  of  a  suflSdent 
consideration  for  the  giving  of  the  note  will 
be  upheld. 

3.  We  Hnd  nothing  in  the  offered  and  re- 
jected documentary  evidence  which  demands 
a  new  trial.  We  do  not  see  that  It  had  any 
substantial  bearing  upon  the  Issues  of  fact 
under  examination.  For  the  foregoing  rea- 
sons, the  Judgment  and  order  are  affirmed. 


We  concur:    VAN  DYKE,  J.;  HARRISON, 


J. 


(131  Cal.  S4) 

WHiUAMS  v.  TAM.     (S.   F.  1,520.) 
(Supreme  Court  of  California.    Dec.  21,  1900.) 

GIFTS-PARTNERS-SALE-INTERBST    OF   THIRD 
PARTY— NOTICE. 

1.  Where  one  refuses  to  accept  the  money 
which  his  wife's  daughter  owes  him,  but,  on 
his  wife  insisting  that  he  should  accept  it,  he 
tells  her  to  take  it  and  use  it  herself,  and  she 
does  take  it  from  a  loan  thereafter  obtained  on 
the  daughter's  property,  the  gift  is  to  take  ef- 
fect at  once,  and  so  is  a  valid  gift  inter  vivos. 

2.  A  partnership  in  training  and  racing  horses 
does  not  give  one  of  the  partners  authority  to 
sell  a  horse  owned  by  them  as  tenants  in  com- 
mon, though  by  them  trained  and  raced  as 
partners. 

3.  Where' W..  on  selling  a  horse,  tells  the 
buyer  that  his  wife  owns  a  half  interest  there- 
in, the  buyer  is  put  on  inqniry  as  to  the  author- 
ity of  W.  to  sell  her  interest. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  James  M.  Seawell,  Judge. 

Action  by  Amanda  M.  Williams  against 
Joseph  H.  Tarn.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Thomas  A.  McGowan,  for  appellant.  Geo. 
D.  Collins,  for  respondent. 


HAYNES,  C.  The  complaint  alleges  that 
the  plaintiff  and  defendant  are  owners  in  com- 
mon of  two  horses  named,  respectively, 
"Midas"  and  "Sport  McAllister";  that  said 
horses  are  in  the  possession  of  defendant; 
that  she  is  excluded  from  the  use  and  posses- 
sion of  the  horses,— and  prays  for  a  decree  of 
partition,  that  a  sale  of  the  horses  be  ordered, 
and  for  an  accounting.  The  defendant  denies 
that  the  plaintiff  has  any  Interest  In  the 
horses,  and  claims  to  be  the  sole  owner  of 
them  by  virtue  of  a  sale  to  him  by  the  hus- 
band of  the  plaintiff,  one  Dow  Williams.  The 
decree  granted  the  prayer  for  a  sale  and  par- 
tition, but  denied  the  accounting;  and  defend- 
ant appeals  from  the  Judgment,  and  also  from 
an  order  denying  a  new  trial. 

Appellant  specifies  many  particulars  in 
which  he  insists  the  evidence  does  not  Justify 
the  findings.  The  evidence,  however,  is 
sharply  conflicting  In  most  material  particu- 
lars. The  facts  may  be  briefly  stated  as  fol- 
lows: Dow  Williams,  the  husband  of  the 
plaintiff,  and  one  Manuel  Morris  Jointly  pur- 
chased the  horse  Midas.    In  the  early  part 


of  1895  Morris  sold  his  Interest  in  the  horse 
Midas  to  the  plaintiff,  and  executed  a  bill  of 
sale  to  her.  Appellant  contends  that  the  pur- 
chase was  made  with  community  funds,  and 
that  the  horse  became  commimlty  property, 
and  that  Midas  and  Sport  McAllister,  subse- 
quently acquired,  were  sold  and  transferred 
to  him  by  the  husband,  Dow  Williams. 
Plaintiff  insists  that  the  purchase  was  made 
with  her  separate  money.  The  price  was 
?500.  Plaintiff's  daughter,  Miss  Riley,  owed 
Mr.  Williams  |450,  but  he  refused  to  accept 
it  from  her.  Plaintiff  Insisted  that  he  should 
accept  It,  and  he  told  her  to  take  the  money 
and  use  it  herself.  Plaintiff  then  secured  a 
loan  of  $750  upon  her  daughter's  property, 
and  out  of  that  money  paid  Morris  for  his 
interest  in  the  horse  Midas.  The  other  horse 
was  afterwards  purchased  with  the  earnings 
of  Midas.  The  court  found  these  facts  upon 
sufficient  testimony,  and  concluded  that  said 
interest  In  said  horses  constituted  her  sep- 
arate property.  The  Interest  acquired  by  the 
plaintiff  from  Morris  was  In  the  early  part  of 
1896.  These  horses  were  trained  and  run  on 
the  race  track  until  in  March,  1896,  when 
Dow  Williams  was  excluded  from  the  privi- 
leges of  the  Bay  District  track.  Not  being 
able  to  find  a  purchaser  readily,  and  being 
told  that  the  horses  would  also  be  ruled  off,  he 
testified  that  he  went  to  the  defendant,  Tarn, 
for  legal  advice;  that  It  resulted  in  the  execu- 
tion of  a  bill  of  sale  of  the  horses  to  defend- 
ant, dated  April  9,  1896,  the  consideration  re- 
cited being  $10;  and  that  he  then  informed 
"Judge  Tam  Mrs.  Williams  had  a  half  inter- 
est in  those  horses."  On  April  9,  1897,  Dow 
Williams  gave  Tam  his  personal  receipt  for 
$200  "in  full  of  all  demands  on  accoimt  of 
the  sale  of  the  horses  Midas,  Sport  McAllister, 
and  Venus;"  and  the  court  found  that  on  that 
date,  and  at  no  other  time,  Dow  Williams  sold 
and  conveyed  bis  interest  in  said  horses  to 
the  defendant,  "and  that  prior  to  such  sale 
and  conveyance  defendant  had  notice  of  the 
said  ownership  of  plaintiff  In  said  horses." 

1.  Appellant  contends  "that  there  Is  no  evi- 
dence to  sustain  the  finding  that  the  half  In- 
terest In  the  horses  became  the  separate  prop- 
erty of  the  plaintiff  by  reason  of  their  being 
purchased  with  this  alleged  gift."  Sections 
1146  and  1147  of  the  Civil  Code,  and  several 
cases,  are  cited  to  support  said  proposition. 
There  Is  here  no  question  as  to  what  is  es- 
sential to  constitute  a  valid  gift.  As  stated 
m  Zeller  v.  Jordan,  105  Cal.  148,  38  Pac.  640, 
cited  by  appellant:  "A  gift  inter  vivos,  to  be 
valid,  must  take  effect  at  once,  and  there 
must  remain  nothing  to  be  done  essential  to 
Its  delivery.  If  It  Is  to  take  effect  in  the  fu- 
ture, it  Is  no  gift,  only  a  promise  .to  give." 
But  the  gift  was  not  to  take  effect  in  the  fu- 
ture, as  in  the  case  above  cited,  where  it  was 
'^o  take  effect  at  the  death  of  the  donor." 
Here  there  was  no  revocation  of  the  gift,  and 
It  was  In  fact  received  by  the  donee  and  ap- 
propriated to  her  own  use. 

2.  It  is  next  contended  by  appellant  that. 
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if  said  money  was  the  separate  property  of 
the  wife,  she  and  her  husband  were  co-part- 
uera,  and  that  his  transfer  to  defendant  was 
valid  and  transferred  her  interest  Plaintiff 
and  her  husband  were  not  engaged  in  the 
business  of  buying  and  selling  horses  for 
profit.  Their  business  was  training  and  rim- 
nlng  horses  upon  the  race  track.  As  to  the 
horses,  which  were  kept  and  used  for  a  spe- 
cial purpose,  they  were  tenants  In  common. 
"A  husband  and  wife  may  hold  property  as 
Joint  tenants,  tenants  in  common,  or  as  com- 
munity property."  Civ.  Code,  §  161.  There 
can  be  no  Implication  arising  from  the  use 
made  of  the  horses,  nor  from  the  relationship 
0%  the  parties,  that  Williams  had  any  author- 
ity to  sell  his  wife's  interest  in  the  horses, 
and  no  authority  Is  shown  to  have  been  given 
him  by  the  plaintiff  for  such  purpose;  nor  was 
there  any  evidence  of  an  agency,  whether 
real  or  ostensible,  for  the  sale  of  the  plaln- 
tlfTs  Interest  in  the  horses.  The  evidence  Is 
that  defendant  was  Informed  by  Dow  Wil- 
liams that  his  wife  owned  a  half  interest  in 
the  horses,  and  that  should  have  put  him  up- 
on Inquiry  as  to  Dow  Williams'  authority  to 
represent  his  wife  In  a  transfer  of  the  prop- 
erty. Besides,  the  bill  of  sale  did  not  purport 
to  be  executed  by  the  plaintiff,  nor  on  her  be- 
half. He  cannot,  therefore,  successfully  con- 
tend that  the  plaintiff  is  estopped  by  the  fact 
that  the  horses  were  in  the  possession  and 
apparent  control  of  Dow  Williams. 

3.  The  motion  for  nonsuit  was  properly  de- 
nied. In  his  brief,  appellant  rests  this  point 
upon  his  argument  of  the  points  above  no- 
ticed, and  therefore  It  need  not  be  further 
discussed. 

4.  It  is  contended  that  the  court  failed  to 
find  upon  the  special  defense  that  the  husband 
was  the  reputed  owner  of  the  horses,  and 
that  defendant  purchased  them  In  good  faith. 
The  court  expressly  found  "that  prior  to  such 
sale  and  conveyance  defendant  bad  notice  of 
the  said  ownership  of  plaintiff  In  said  horses." 
The  judgment  and  order  appealed  from  should 
be  affirmed. 

We  concur:   COOPER,  C;   SMITH,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


(m  Cal.  41) 

STARR  V.  KREUZBERGER  et  al.    (Sac.  739.) 

(Supreme  C!ourt  of  California.    Dec.  20,  1900.) 

APPBALS-FROM   JUDGMENT  AND   ORDER  DE^- 
NYINO  NEW  TRIAL— STAY  BONDS. 

An  Appeal  on  a  stay  bond  from  an  order 
denying  a  new  trial,  beinf?  prior  to  dismissal 
of  the  appeal  from  the  judgment,  stnyg  execu- 
tion on  the  judgment;  so  that,  pending  the  ap- 
peal from  the  order,  judgment  cannot  be  en- 
tered against  the  sureties  on  the  stay  bond  on 
the  appeal  from  the  judgment,  though  it  la 
terms  provides  that  the  sureties  will  pay  the 
judgment  it  the  appeal  be  dismissed. 


Oommlssloners'  decision.  Department  2. 
Appeal  from  superior  court,  Sacramento 
county;   Joseph  W.  Hughes,  Judge. 

Action  by  Albert  H.  Starr  against  Lucas 
Kreuzberger  and  another.  Plaintiff's  mo- 
tion for  judgment  against  John  Skelton  and 
others,  sureties  on  defendants'  stay  bond  on 
appeal,  was  denied,  and  be  appeals.  Af- 
firmed. 

A.  L.  Shinn  and  H.  Starr,  for  appellant. 
HoII  &  Dunn,  for  respondents. 

CHIPMAN,  (X  Appeal  from  an  order  de- 
nying plaintiff's  motion  for  judgment  against 
the  sureties  on  a  stay  bond.  The  action  was 
for  personal  injuries,  and  plaintiff  had  judg- 
ment March  15,  1898.  April  4,  1898,  defend- 
ants appealed  from  the  Judgment  and  gave 
the  osual  appeal  bond,  and  also  an  undertak- 
ing to  stay  execution  of  the  judgment  The 
appeal  was  dismissed  by  this  court  on  No- 
vember 14,  189S  (grounds  not  shown),  and 
on  December  22,  1898,  remittitur  was  filed  in 
the  court  below.  On  January  27,  1899,  plain- 
tiff moved  for  judgment  against  the  sureties 
upon  the  stay  bond.  The  appeal  bond  pro- 
vided, among  other  things,  that:  "If  the  said 
Judgment  appealed  from,  or  any  part  there- 
of, be  affirmed,  or  the  appeal  be  dismissed, 
the  appellants  will  pay  the  amount  directed 
to  be  paid  by  the  Judgment;  and  that  If  the 
appellants  do  not  make  such  payment  with-  . 
In  thirty  days  after  the  filing  of  the  remitti- 
tur from  the  supreme  court  in  the  court  from 
which  the  appeal  is  taken,  Judgment  may  be 
entered  in  said  action  on  motion  of  respond- 
ents, and  without  notice  to  us  or  either  of 
us.  In  bis  favor,  against  the  undersigned 
sureties,"  etc.  This  bond  was  given  under 
Section  942,  Code  Civ.  Proc.  It  appeared 
that  defendants  gave  notice  of  motion  for  a 
new  trial  in  due  time,  and  In  due  time  their 
statement  on  the  motion  was  duly  settled 
and  filed.  Thereafter,  to  wit  on  September 
13,  1898,  the  motion  was  duly  made,  and  on 
the  same  day  was  denied,  and  on  October 
28,  1898,  defendants  served  and  filed  their 
notice  of  appeal  from  the  order,  and  on  the 
same  day  duly  filed  an  undertaking  on  ap- 
peal, which  was  substantially  the  same  in 
form  as  the  bond  given  on  the  appeal  from 
the  Judgment,  and  was  in  fact  a  stay  liond. 
At  the  hearing  of  plaintiff's  motion  for  Judg- 
ment on  the  first  bond  the  court  denied  the 
motion,  and  this  appeal  is  from  that  order. 

It  will  be  observed  that  before  the  judg- 
ment was  entered  here  (November  14,  1886) 
dismissing  the  appeal  from  the  judgment 
the  motion  for  a  new  trial  had  been  heard 
and  denied  (September  13,  1898),  and  the  ap- 
peal taken  ftom  the  order,  and  the  stay  bond 
filed  (October  28,  1898).  In  Holland  v.  Mc- 
Dade,  125  Cal.  353,  68  Pac.  9,  It  was  held 
that  upon  an  appeal  from  an  order  denying 
a  new  trial  In  an  action  for  the  recovery  of 
money  the  reversal  of  the  order  would  neces- 
sarily set  aside  the  judgment;    and  It  was 
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fnrther  held,  approving  Fnlton  ▼.  Hanna,  40 
Cal.  278,  that  such  bond  operates  to  stay  eze- 
cntion  pending  each  appeaL  See,  also,  Owen 
T.  Water  Co..  124  Cal.  331.  67  Pac.  71.  In 
the  HoUand-McDade  Case,  Holland  was  de- 
fendant In  the  case  of  Curiy  against  Hol- 
land, In  which  Curry  had  Judgment  Hol- 
land moved  for  a  new  trial,  and  bis  motion 
was  denied,  whereupon  he  appealed  from 
the  order  denying  the  motion,  and,  without 
appealing  from  the  Judgment,  gave  a  stay 
bond  on  his  appeal.  Notwithstanding  this 
appeal,  and  after  the  stay  bond  was  filed. 
Curry  took  out  execution  on  his  Judgment, 
and  McDade.  as  sheriff,  served  It  by  levying 
on  certain  property  belonging  to  Holland, 
and  on  his  refusal  to  release  It  from  execu- 
tion Holland  sued  him  for  damages.  The 
question  was.  did  the  stay  bond  given  on  the 
appeal  from  the  order  have  the  effect  to  stay 
execution  on  the  Judgment?  The  answer 
was  In  the  affirmative.  In  the  case  now 
liere  plalntlfF  could  not  have  had  execution  If 
defendants  had  not  appealed  from  the  Judg- 
ment (Baldwin  v.  Superior  Court,  126  Cal. 
684,  58  Pac.  185.  and  cases  supra);  nor  could 
be  If  defendants  had  appealed  from  the  Judg^ 
ment,  and  bad  given  an  Insufficient  or  fatally 
defective  bond,  and  the  appeal  for  that  rsa- 
son  had  been  dismissed,  because  they  would 
then  have  been  In  the  same  position  as  If 
they  had  not  appealed  at  all  from  the  Judg- 
ment. We  cannot  see  that  any  different  re- 
sult would  follow  where  the  appeal  Is  from 
the  judgment,  and  a  sufficient  stay  bond  has 
been  given,  but  for  failure  for  some  defect 
in  the  proceedings  the  appeal  is  dismissed 
after  a  stay  bond  has  been  filed  in  the  appeal 
from  the  order.  This  latter  bond  must  have 
the  same  effect  whether  the  appeal  Is  from 
the  Judgment  or  not  and  the  fact  that  a  stay 
bond  has  been  given  on  the  appeal  from  the 
Judgment  can  make  no  difference.  It  Is  true, 
the  boifd  given  on  the  appeal  from  the  Judg- 
ment in  the  present  case  in  terms  provides 
that  the  sureties  will  pay  the  Judgment  if 
the  appeal  be  dismissed;  but  the  sureties  are 
not  liable  before  the  principal,  the  Judgment 
debtor,  has  himself  become  liable.  If  exe- 
cution will  not  Issue  against  the  Judgment 
debtor,  the  plaintiff  cannot  proceed  against 
the  sureties.  Pamell  v.  Hancock,  48  CaL 
452.  See.  also.  Sharon  ▼.  Sharon,  84  Cal.  424, 
23  Pac.  1100;  Id..  84  Cal.  433.  23  Pac.  1102. 
If  It  be  true,  as  Is  now  settled,  that  the  stay 
bond  given  on  the  appeal  from  the  order 
stays  execution  on  the  Judgment  it  must 
stay  Its  execution  for  all  purposes  and  as  to 
all  persons.  To  hold  that  it  may  be  execut- 
ed against  the  sureties  when  it  may  not  be 
executed  against  the  principal  "would,"  as 
was  said  In  Pamell  v.  Hancock,  supra,  "be 
to  place  the  sureties  In  a  position  apparent- 
ly less  favorable  than  that  occupied  by  their 
principal."  Besides,  defendants  may  prevail, 
and  secure  the  reversal  of  the  order,  the  ef- 
fect of  which  would  be  to  set  aside  the  Judg- 
ment;  but  their  appeal  would  be  barren  of 


results  if  the  Judgment  had  already  been  en- 
forced either  against  the  principal  or  the 
sureties.  We  think  the  reasoning  In  Holland 
T.  McDade  applies  with  equal  force  to  the 
present  case,  and  is  authority  for  holding 
that  the  lower  court  rightly  decided  the  mo- 
tion.   We  advise  that  the  <»der  be  affirmed. 

We  concur:    GRAY,  C;   SMITH,  O. 

PER  CURIAM.    For  the  reasons  given  tn 
the  foregoing  opinion,  the  order  is  affirmed. 


(131  Cal.  101) 
JONES  V.  IVERSON  et  al.    (8.  P.  613.)» 
(Supreme  Court  of  Oalifomia.    Dec  22.  1900.) 

APPEAXr-NOTICB  —  SUFFICIENCY  —  'PLBADINO 
—DKMURRER—APPBAlr— TRANSCRIPT  —  FOB- 
mON  MATTER— RBVBRSAlr-COSTS. 

1.  Where  the  record  on  appeal  showed  only 
one  judgment,  and  no  order  in  the  nature  of  a 
jadginent,  a  notice  of  appeal  "from  said  judg- 
ment made  and  entered  in  said  action  in  favor 
of  defendants  and  against  the  plaiutifif"  was 
sttffidently  specific  to  entitle  appellant  to  be 
heard  on  appeal. 

2k  Where  a  portion  of  the  complaint  stated 
a  cause  of  action,  a  general  demurrer  to  the 
whole  complaint  was  improperly  EDstained. 

3.  Where  the  first  part  of  the  complaint 
stated  a  cause  of  action,  and  was  followed  by 
matter  foreign  to  such  cause  of  action,  which 
was  objectionable  for  misjoinder  of  actions 
and  parties  and  for  ambiguity,  a  special  demur- 
rer to  the  whole  complaint  was  improperly  sus- 
tained; since,  if  any  part  of  the  complaint 
shows  a  caufle  of  action  free  from  objection, 
a  special  demurrer  to  the  whole  will  not  lie. 

4.  Where  the  transcript  on  appeal  is  filled 
with  matters  foreign  to  the  case,  full  costs 
will  not  be  awarded  to  appellant  on  reversal. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Mendocino  coun- 
ty; H.  Li.  OlUespie,  Judge. 

Action  by  David  Jones,  as  administrator 
with  the  will  annexed  of  Evan  Davis,  deceas- 
ed, against  Nells  Iverson  and  others.  From 
a  Judgement  in  favor  of  defendants,  entered 
on  demurrer  to  the  complaint,  plaintift  ap- 
peals.   Reversed.  * 

David  Jones,  In  pro.  per.  L.  O.  Morse,  for 
respondents. 

CHIPMAN,  a  Defendants  demurred  to 
the  complaint  on  several  grounds.  The  de- 
murrer was  sustained,  and,  plaintiff  declining 
to  amend,  defendants  had  Judgment  from 
which  plaintiff  appeals. 

1.  Respondents  object  to  the  consideration 
of  the  appeal  on  the  ground  of  the  Insuffi- 
ciency of  the  notice.  It  is  as  follows:  "[Ti- 
tle, court,  and  cause.]  Please  take  notice 
that  the  plaintiff  in  the  above-entitled  action 
hereby  appeals  to  the  supreme  court  of  the 
state  of  California  from  said  Judgment  made 
and  entered  In  said  action  In  favor  of  the  de- 
fendants and  against  the  plaintiff.  *  *  *" 
The  notice  does  not  give  the  date  of  the  Judg- 
ment nor  identify  it  in  any  way,  except  b.v 
the  statement  as  above  given.    If  the  record 
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aho^ved  more  than  one  judgment,  or  if  it 
showed,  in  addition  to  that  judgment,  an  or- 
der in  the  nature  of  a  judgment,  the  notice 
might  l)e  in^ectual  for  uncertainty.  But,  as 
there  was  but  one  judgment,  to  wit,  the  judg- 
ment on  demurrer  in  favor  of  defendants  and 
against  the  plaintiff,  we  think  the  notice  was 
sufficiently  definite  to  entitle  appellant  to  be 
heard  here. 

2.  Xhe  demurrer  went  to  the  sufficiency  of 
the  complaint,  and  also  specially  set  forth  as 
grounds  misjoinder  of  parties  defendant,  tliat 
several  causes  of  action  have  been  improp- 
erly united,  that  the  complaint  is  unintelligi- 
ble, uncertain,  and  ambiguous.  The  com- 
plaint was  drawn  by  plaintlfC  and  signed  in 
propria  persona.  It  is  obvious  that  he  is  a 
layman  with  a  very  imperfect  notion  of  what 
constitutes  the  statement  of  a  cause  of  action 
In  plain  and  concise  language.  Briefly,  it  is 
alleged  in  the  complaint  that  one  Evan  Davis 
died  testate  in  April,  18S8,  seised  of  certain 
land  in  Mendocino  county,  and  plaintiff  was 
duly  appointed  administrator  of  the  estate  of 
deceased,  with  the  will  annexed;  that  on  May 
3,  1882,  "plaintiff  was,  ever  since  has  been, 
and  now  is,  the  owner,  and  seised  in  fee,  and 
entitled  to  the  possession  of  that  certain  tract 
of  land"  (here  follows  a  description  of  the 
land  of  which  the  complaint  alleges  owner- 
ship of  deceased  at  his  death,  and  also  an  ad- 
ditional tract  not  In  the  former  description). 
The  complaint  (paragraph  11)  then  sets  forth 
that  while  plaintiff  was  such  owner,  possess- 
ed and  entitled  to  possession  of  sa^d  land,  the 
defendants  wrongfully  and  unlawfully  enter- 
ed into  and  upon  the  said  land,  and  ousted 
plaintiff  therefrom,  and  ever  since  have 
wrongfully  and  unlawfully  withheld  and 
now  withhold  possession,  etc.,  to  plaintiff's 
damage  In  the  sum  of  $50,000.  Then  follow 
some  60-odd  folios  of  allegations  of  various  in- 
cidents in  the  history  of  plaintiff  and  the  said 
Davis,  and  their  relations  with  sundry  per- 
sons, and  sets  forth  certain  litigation  had  by 
plaintiff  and  said  Davis  with  sundry  persons 
that  apparently  have  nothing  whatever  to  do 
with  the  cause  of  action  set  out  in  the  flrst 
11  paragraphs  of  the  complaint,  and  ought  to 
have  been  stricken  out  on  motion.  The  spe- 
cial demurrer  seems  to  have  been  directed  to 
this  portion  of  the  complaint,  although  it  in 
terms  applies  to  the  entire  complaint;  and 
might,  as  to  the  matters  referred  to,  have 
been  sustained.  But  we  think  there  is  a 
cause  of  action  stated  In  the  earlier  part  of 
the  complaint,  which  must  be  held  to  be  suffi- 
ciently pleaded  as  against  a  general  demurrer, 
and  is  equally  good  against  the  special  de- 
murrer. The  rule  is  well  established  that  a 
general  demuiTer  directed  to  the  whole  of  the 
complaint  should  be  overruled  if  some  portion 
of  the  complaint  states  a  cause  of  action.  A 
special  demurrer  is,  or  should  be,  directed  to 
specific  portions  of  the  complaint,  and  the 
grounds  should  be  specifically  pointed  out 
The  grounds  for  the  special  demurrer  in  the 


present  case  are  not  pointed  to  any  particular 
paragraph  or  paragraphs,  but  are  directed  to 
the  whole  complaint.  But  the  flrst  11  para- 
graphs state  a  cause  of  action,  and,  separated 
from  the  succeeding  paragraphs,  are  not  ob- 
noxious to  the  special  demurrer.  We  must 
look  to  these  succeeding  paragraphs  to  ascer- 
tain the  grounds  for  the  special  demurrer. 
It  may  be  admitted  that  these  sabsequent 
matters  are  wholly  foreign  to  the  cause  of 
action  stated  in  the  flrst  part  of  the  com- 
plaint; it  may  be  that,  as  to  these  foreign  and 
irrelevant  matters,  there  would  appear  mis- 
Joinder  of  actions  and  parties,  and  unintel- 
Ugibility  and  amblg^ty  of  statement;  still,  as 
the  demurrer  is  to  the  whole  complaint,  and 
there  remains  a  good  cause  of  action  else- 
where stated,  it  was  error  to  sustain  the  de- 
murrer; If  enough  appears  to  make  the 
pleading  easy  of  comprehension  and  free  from 
reasonable  doubt,  a  dcmiu'rer  on  the  ground 
of  ambiguity  should  be  overruled.  White- 
head v.  Sweet,  128  Cal.  67,  58  Pac.  376,  cit- 
ing Salmon  v.  Wilson,  41  Cal.  596.  In  Weav- 
er v.  Conger,  10  Cai.  ?34,  the  court  said: 
"The  complaint  was  very  loosely  drawn,  and 
contains  much  useless  verbiage;  but,  taking  it 
altogether,  the  facts  stated  were  sufficient  to 
sustain  an  action.  The  demurrer  was  to  the 
whole  complaint:  and,  not  being  good  as  to 
all,  was  properly  overruled."  In  that  case 
there  was  a  general  demurrer  and  a  special 
demurrer  for  misjoinder  of  causes  of  action. 
See,  also.  People  t.  Morrill,  26  Cal.  33a 
Where  the  special  demurrer  is  to  the  whole  of 
the  complaint,  the  rule  should  be  the  same  as 
in  the  case  of  a  general  demurrer  to  the 
whole  complaint.  If  hn  a  portion  of  the  com- 
plaint there  is  stated  a  good  cause  of  action, 
free  from  ambiguity  or  uncertainty,  or  which, 
in  short,  is  not  amenable  to  any  of  the 
grounds  urged  In  the  special  demurrer,  it  is 
error  to  sustain  the  demurrer  as  to  the  entire 
complaint.  It  would  seem  that  the  redundant 
and  irrelevant  matter  to  which  the  special 
demurrer  was  directed  in  this  case  could  have 
been  reached  better  by  a  motion  to  strike  out' 
However  this  may  be,  the  court  should  have 
overruled  the  general  demurrer,  and  should 
have  sustained  the  special  demurrer  as  to  all 
that  part  of  the  complaint  following  the  flrst 
11  paragraphs,  with  leave  to  amend.  If 
plaintiff  had.  In  such  case,  persisted  and  re- 
fused to  amend,  there  would  be  some  reason 
for  sustaining  a  judgment  against  him  on  the 
demurrer.  The  judgment  should  be  revers- 
ed, but,  as  the  transcript  is  stuffed  with  mat- 
ters having  nothing  to  do  with  the  case,  plain- 
tiff should  recover  no  more  than  one-fifth  of 
the  costs  of  appeaL 

We  concur:    HAYNES,  C;  SMITH,  0. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  Is  revers- 
ed, plaintiff  to  be  allowed  one-fifth  of  the 
costs  of  the  appeaL 
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on  Col.  80) 

KLTJMPKB  ▼.  BAEBR  et  al.     (S.  F.  l,640.)i 

(Supreme  Court  of  California.    Dec.  22,  1900.) 

TAXATION— ASSBSSMEJfT— LANDS  JOINTLY  AS- 
8BSSEI>-EFFEK:T  —  COLLECTOR'S  RBCOaOS  — 
ERROR— EFFECT   ON   TAX   DEED. 

1.  Pol.  Code,  §  3G28,  provides  that  do  mistake 
in  the  name  of  the  owner  to  whom  real  estate 
ia  aasiesaed  shall  inTalidate  the  assessment.  Id. 
{  3650,  subsec.  3,  proTides  that  the  assessor 
shall  specify,  in  the  assessment  book,  city  and 
town  lots,  naming  the  city  or  town,  and  the 
Dumber  of  the  lot  or  block,  according  to  the 
system  of  numbering  of  such  city  or  town. 
Held  that,  where  there  was  no  system  of  sub- 
dividing blocks  into  lota,  the  assessor  was  au- 
thorised to  assess  parts  of  blocks  according  to 
ownership,  and  his  error  in  including  in  one 
parcel,  land  owned  by  more  than  one  person 
would  not  invalidate  the  assessment,  such  er- 
ror being  merely  a  mistake  In  the  name  of  the 
owner. 

2.  Pol.  Code,  I  3778,  requires  the  tax  collect- 
or, before  delivering  any  certificate  of  sale  tor 
taxes  to  the  purchaser,  to  copy  from  such  cer- 
tificate the  description  of  the  lands  sold  into 
a  book  to  be  kept  in  his  office.  Section  3787 
declares  that  a  tax  deed  shall  be  conclusive  evi- 
dence of  the  regularity  of  all  proceedings,  from 
the  assessment  to  the  execution  of  the  deed. 
Beld,  that  where  the  collector  made  a  mistake 
in  the  copy  of  the  description  of  the  land  kept 
in  liiB  oflSce,  such  error  would  not  prejudice  the 
rights  of  a  purchaser  at  the  tax  sale  after  re- 
eetving  his  tax  deed. 

Department  1.  Appeal  from  superior  court, 
dty  and  county  of  San  Francisco;  A.  A. 
Sanderson,  Judge. 

Action  by  Klumpke  against  Baker  and  oth- 
ers. From  an  order  denying  a  new  trial, 
plaintiff  appeals.    Reversed. 

R;  H.  Countryman,  for  appellant  H.  0. 
Flrebangb,  D.  T.  Sullivan,  and  W.  F.  Sulll- 
yan,  for  respondents. 

HARRISON,  J.  Action  to  qnlet  title. 
Judgment  was  rendered  in  favor  of  the  de- 
fendants, and  the  plaintiff  has  appealed  from 
an  order  denying  a  new  trial.  The  plaintiff's 
title  is  based  npon  certain  tax  dec^s  for  dif- 
ferent portions  of  the  premises  described  in 
the  complaint,  three  of  the  deeds  being  for 
the  taxes  thereon  for  the  Hscal  year  ending 
June  30,  1883,  and  one  for  the  succeeding 
year.  The  deeds  were  all  executed  to  the 
plaintiff  July  13,  1886,  and  this  action  -was 
commenced  July  11,  1891.  Upon  the  intro- 
duction of  the  deeds  in  evidence  the  plain- 
tiff rested.  Unless,  therefore,  some  evidence 
was  Introduced  on  the  part  of  the  defendants 
which  had  the  effect  to  impeach  the  validity 
of  these  deeds,  the  plaintiff  was  entitled  to 
Judgment.     PoL  Code,  {  3788. 

The  defendants  offered  certain  evidence  to 
the  effect  that  the  lots  for  which  the  deeds 
had  been  executed  had  not  been  assessed  to 
their  respective  owners,  two  of  said  lota 
having  been  assessed  to  the  defendant  George 
H.  Baker,  whereas  they  were,  at  the  time 
of  the  assessment,  the  property  of  bis  wife, 
Mary  A.  Baker,  and  stood  of  record  in  her 
nama    BTldence  was  also  Introduced  to  the 

*  V«t  oplnloa  Ml  BtottoB  tor  rthuiriug,  sea  Si  Fas.  Sit. 


effect  that  each  of  these  lots  Included  a  por- 
tion of  the  lot  belonging  to  an  adjacent  own- 
er. The  respondents  contend  that,  by  rea- 
son of  the  assessments  thus  made,  the  tax 
deeds  are  entirely  Inoperative,  and  confer  no 
title  upon  ihe  plaintiff.  Section  3628,  Pol. 
Code,  provides  that  the  assessor  shall  assess 
the  property  "to  the  person  by  whom  it  was 
owned  or  claimed,  or  in  whose  possession  or 
control  It  was  at  twelve  o'clock  M.  of  the 
first  Monday  of  March  next  preceding;  but 
no  mistake  In  the  name  of  the  owner,  or 
supposed  owner  of  real  property,  shall  ren- 
der the  assessment  thereof  Invalid."  The 
assessment  is  not  against  the  owner,  but  Is 
of  the  property,  and  that  must  be  correctly 
described.  The  name  of  the  owner  of  the 
pioi>erty  assessed  is  an  incidental  provision 
for  the  sake  of  convenience,  but  a  failure  to 
give  the  correct  name  of  the  owner  is  de- 
clared by  the  statute  not  to  impair  the  as- 
sessment In  Lake  Co.  v.-  Sulphur  Banlc 
Quicksilver  Mln.  Co.,  66  Cal.  20,  4  Pac.  876, 
it  was  said:  "The  ascertainment  of  the  name 
of  the  owner  is  a  matter  with  respect  to 
which  the  assessor  has  discretionary  power, 
and  his  Judgment  or  conclusion  in  regard  to 
it  is  final  so  far  as  the  validity  of  the  tax  is 
concerned."  The  failure  of  the  assessor  to 
describe  the  land  in  accordance  with  the 
metes  and  bounds  given  in  the  conveyance 
to  the  person  who  is  assessed  therefor,  as 
well  as  his  including  therein  land  which  is 
owned  by  another  person,  is  only  "a  mistake 
in  the  name  of  the  owner"  of  the  lot  assessed, 
and  does  not  render  the  assessment  Invalid. 
The  cases  cited  by  the  respondents  arose  un- 
der a  statute  which  did  not  contain  the  above 
provision  of  section  3628.  Each  of  the  par- 
cels described  in  the  other  two  tax  deeds  was 
assessed  to  unknown  owners.  Such  assess- 
ment is  expressly  authorized  by  section  3636, 
Pol.  Code. 

The  provision  In  subdivision  3  of  section 
3650,  that  the  assessor  must  specify  in  the 
assessment  book,  under  its  appropriate  head, 
"city  and  town  lots,  naming  the  city  or  town 
and  the  number  of  the  lot  or  block,  accord- 
ing to  the  system  of  numbering  of  such  city 
or  town,  and  improvements  thereon,"  was  fol- 
lowed in  the  present  assessments.  The  as-  . 
sessor  observed  the  provisions  of  this  section 
by  specifying  the  number  of  the  block  accord- 
ing to  the  official  subdivisions  of  the  land  in 
that  portion  of  the  city;  and  It  does  not  ap- 
pear that  there  is  any  "system"  in  San  Fran- 
.clsco  for  the  subdivision  of  the  blocks  Into 
lots.  In  such  a  case,  the  assessor  may  assess 
any  subdivisions  according  to  their  Individual 
ownership,  and  his  determination  thereon 
is  not  open  to  review,  and,  if  erroneous,  does 
not  invalidate  the  assessment  In  Cadwala- 
der  V,  Nash,  73  CaL  43,  14  Pac  386,  cited  by 
the  respondents.  It  appeared  that  the  pueblo 
lots  had  been  officially  divided  into  city 
blocks,  and  these  blocks  again  subdivided  into 
a  large  number  of  lots,  which  were  desig- 
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mitud  l>y  nnmbera  upon  tiie  official  map,  and 
that  the  assessor  disregarded  these  subdivi- 
sions, and  assessed  the  east  half  of  the  pu- 
eblo lot  as  a  single  parcel. 

Section  3778,  as  it  stood  at  the  time  of  the 
tax  sales  in  question,  provided  that  the  tax 
collector,  before  delivering  any  certificate, 
must  enter  in  a  book  kept  for  that  purpose  la 
bis  office  a  description  of  the  land  sold,  cor- 
responding with  the  description  in  the  cer- 
tificate, and  certain  other  particulars.  At 
the  trial  hereta  the  defendants  offered  this 
book  in  evidence,  and  in  one  instance  the 
description  therein  of  the  land  sold  varied 
from  that  contained  In  the  certificate  and  in 
the  tax  deed,  and  was  in  Itself  defective,  and 
they  contend  that  by  reason  thereof  the  deed 
was  ineffective.  A  proper  construction  of  the 
several  provisions  of  the  statute  fails  to  sus- 
tain this  contention.  Section  3776  provides 
that,  after  receiving  the  amount  of  the  taxes 
and  costs,  the  Collector  must  make  out.  In 
duplicate,  a  certificate,  stating  certain  mat- 
ters therein  specified;  and  section  3777  de- 
clares that  one  copy  of  the  certificate  must 
be  delivered  to  the  purchaser,  and  the  other 
filed  in  the  office  of  the  county  recorder. 
By  section  3779  it  is  declared  that  "on  filing 
the  certificate  with  the  county  recorder  the 
lien  of  the  state  vests  in  the  purchaser,  and 
Is  only  divested  by  the  payment  to  him,  or 
to  the  coimty  treasurer  for  his  use,  of  the 
purchase  money  and  fifty  per  cent  thereon." 
Section  3786  declares  that  "the  matters  recit- 
ed in  the  certificate  of  sale  must  be  recited 
in  the  deed,"  and  that  such  deed  is  primary 
evidence  of  certain  facts;  and  section  it787 
declares  that  the  deed  is  "conclusive  evidence 
of  the  regularity  of  all  other  proceedings,  from 
the  assessment  by  the  assessor,  inclusive,  up 
to  the  execution  of  the  deed,"  one  of  which 
is  the  act  of  the  tax  collector  in  copying  the 
certificate  into  the  book  of  descriptions.  It 
Is  not  to  be  held  that  the  rights  of  the  pur- 
chaser can  be  impaired  by  the  failure  of  the 
tax  collector  to  make  a  correct  copy  of  the 
certificate  in  this  book. 

In  one  of  the  deeds  the  land  is  described 
as  commencing  at  a  point  69  feet  easterly  from 
Lyon  street,  and  the  complaint  describes  the 
land  in  controversy  with  the  same  boundary. 
Evidence  was  offered  in  behalf  of  the  de- 
fendant O'Connor  to  the  effect  that  the  block 
which  embraces  the  land  in  controversy  is 
of  smaller  dimensions  than  that  delineated 
upon  the  assessor's  map,  and  that  the  land 
claimed  by  him  commences,  for  its  western 
boundary,  at  a  point  15  feet  east  of  Lyon 
street  Whether  the  land  claimed  by  him 
Is  included  in  the  tax  deed  is  to  be  deter- 
mined by  ascertaining  the  actual  location  of 
Lyon  street  The  court  made  no  finding  up- 
on this  subject  and  the  record  does  not  con- 
tain any  evidence  from  which  that  fact  can 
be  ascertained.  The  evidence  Introduced  on 
behalf  of  the  defendants  was  Insufficient  to 
defeat  the  title  of  the  plaintiff  as  shown  by 


the  tax  deeds,  and  for  that  reason  Qie  court 
erred  in  refusing  to  grant  a  new  trial.  The 
order  is  reversed. 

We  concur:  GAROUTTE,  J,;  VAN  DYKE, 


(130  Cal.  «*H 

PEOPLE  T.  CLARKBL     «>.  635.)' 

(Supreme  Court  of  California.     Dec.  14,  1900.) 

MURDER— CIRCUMSTANTIAL    BVIDENCB  —  SCF- 

FICIBNOT— EVIDENCE— ADMIS8IBU<- 

ITY— INSTRUCTIONS. 

1.  One  accused  of  murder,  on  the  day  of  the 
killing,  borrowed  a  shotgun  and  four  shells, 
stating  his  purpose  was  to  shoot  squirrels.  He 
used  two  of  the  shells  in  shooting  squirrels. 
Between  5  and  6  o'clock  of  the  same  day  a 
Chinese  iaundryman,  with  his  laundry,  went  in- 
to the  house  where  accused  boarded,  and  never 
came  out.  Next  day  bis  body  was  found  con- 
cealed beneath  the  floor  of  the  house.  Death 
liad  resulted  from  two  shotgun  wounds  inflict- 
ed with  the  borrowed  gun  and  two  of  the  bor- 
rowed shells.  Gunshots,  coming  from  the 
house,  were  heard  about  the  time  the  Chinaman 
was  at  the  house.  Accused  was  seen  at  the 
house  sbortly  after  the  shots  were  heard.  The 
owner  of  the  house,  who  was  absent  that  day, 
returned  to  his  house  drunk  l>etween  7  and  8 
o'clock  that  night.  Accused  made  false  state- 
ments when  questioned  by  the  officers  after  the 
killing,  and  made  a  bold  attempt  to  escape  from 
their  custody.  Held  sufficient  to  sustain  a  con- 
viction of  murder  in  the  second  degree. 

2.  On  a  trial  for  murder  alleged  to  have  been 
committed  in  a  house,  a  witness  who  heard  the 
shots  may  be  asked  if  he  could  tell  from  the 
sound  of  the  shots  whether  they  were  in  the 
house  or  out  of  it 

3.  Where  a  witness  states  that  he  could  dis- 
tinguish by  the  sound  the  difference  between 
shots  fired  with  a  sbot^n  and  those  fired  with 
a  rifle,  and  that  he  heard  the  shots  which  killed 
deceased,  on  a  trial  for  the  murder  he  may 
state  that  the  shots  sounded  like  those  from  a 
shotgun. 

4.  Where  on  a  trial  for  murder  a  witness 
states  that  he  was  sitting  on  a  rock  near  the 
house  where  deceased  was  killed,  and  heard 
shots  in  tlie  house,  and  shortiy  thereafter  saw 
accused  come  out,  third  persons,  to  whom  such 
witness  stated  he  pointed  out  the  rock,  may 
state  that  the  house  could  be  seen  from  the 
rock,  in  rebuttal  of  evidence  by  accused  that  it 
conld  not  be  seen  therefrom. 

5.  Where  a  murder  was  committed  either  by 
accused  or  another,  and  accused  claimed  on  the 
trial  that  it  was  committed  bv  such  other,  the 
prosecution  may  prove  by  the  latter  that  he  did 
not  kill  the  deceased. 

6.  On  a  trial  for  murder,  the  motive  for  which 
is  assigned  as  robbery,  accused  cannot  be  im- 
peached by  showing  his  illicit  relations  with  a 
certain  woman. 

7.  On  a  trial  for  murder,  the  motive  for  which 
is  assifcned  as  robbery,  the  improper  admission 
of  evidence  of  accused's  illicit  relations  with  a 
certain  woman  is  not  reversible  error,  where 
evidence  of  the  same  general  cbanccter  was  in- 
troduced by  accused. 

8.  Where  a  motion  for  a  new  trial  for  newly- 
discovered  evidence  is  based  on  accused's  affida- 
vit stating  that  his  evidence  on  the  trial  was 
false,  and  on  affidavits  of  others  setting  out 
matters  mprely  cumulative.  Its  refusal  will  not 
be  disturbed  on  appeal. 

9.  On  a  trial  for  murder,  based  on  circum- 
stantial evidence,  an  instruction  anthorizing 
the  jury,  if  they  have  a  reasonable  doubt  as 
to  which  of  two  opposing  conclusions  the  chain 
of  drcnmstances  leads,  they  should  give  ac- 
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piised  the  benefit  of  snch  donbt,  is  properly  re- 
fused, where  both  of  the  opposing  conclusions 
might  lead  to  accused's  guilt. 

In  bank.  Appeal  from  superior  court,  Los 
Angeles  countj-;  B.  N.  Smith,  Judge. 

Harry  W.  Clarke  was  convicted  of  murder 
in  the  second  degree,  and  he  appeals.  Af- 
firmed. 

W.  H.  Shlnn  and  D.  Allen,  for  appellant. 
Atty.  Gen.  Ford,  for  the  People. 

GAROUTTE,  J.  The  defendant  has  been 
convicted  of  the  crime  of  murder  of  the  sec- 
ond degree,  and  appeals  to  this  court.  It  is 
earnestly  insisted  that  the  evidence  does  not 
■warrant  a  conviction.  The  evidence  was 
purely  circumstantial,  and -the  salient  facts 
are  these:  One  Joseph  Hunter,  a  constable, 
lived  in  a  four-room  house  near  the'  public 
road,  some  thtee  miles  distant  from  the  city 
of  Los  Angeles.  The  defendant,  a  young  man 
of  slight  physique  and  weight,  afflicted  with 
a  perceptible  lameness  In  one  leg,  had  been 
living  with  Hunter  for  some  weeks.  Upon 
the  day  of  the  killing.  Hunter  was  In  the  city 
of  Los  Angeles;  the  defendant  being  alone  at 
the  house.  During  the  early  part  of  the  day 
defendant  borrowed  a  shotgun  of  one  neigh- 
bor, and  four  loaded  shells  of  another,  stat- 
ing bis  piurpose  was  to  shoot  squirrels.  And 
during  the  early  afternoon  he  undoubtedly  fir- 
ed two  of  these  shells  at  squirrels  near  his 
house.  Between  5  and  6  o'clock  of  this  day 
a  Chinese  laundryman  drove  up  to  the  bouse 
for  the  purpose  of  delivering  laundry,  as  was 
his  usual  weekly  custom.  He  went  Into  the 
house  with  the  laundry,  and  never  came  out. 
His  horse  and  wagon  stood  in  front  of  the 
house  for  an  hour  or  more,  and  then  the  horse 
wandered  away  aimlessly  down  the  road. 
Upon  the  following  mornlug  suspicion  of  mur- 
der became  rife  In  the  neighborhood,  and  up- 
on the  third  or  fourth  day  thereafter  the  dead 
body  of  the  Chinaman  was  found  concealed 
beneath  the  floor  of  the  house.  Death  had  re- 
sulted from  two  shotgun  wounds  Inflicted 
with  the  borrowed  gun  and  two  of  the  bor- 
rowed shells.  At  some  time  between  the 
hours  of  5  and  6  o'clock  of  this  day,  and  after 
the  Chinaman  had  entered  Hunter's  house, 
one  witness  heard  two  shotgun  shots,  appar- 
ently coming  from  within  the  house,  and  oth- 
er witnesses  heard  at  least  one  shot  coming 
from  the  same  direction.  Two  bcdsheets,  evi- 
dently taken  from  defendant's  bed,  were 
found  wrapped  arotmd  the  head  and  shoul- 
ders of  the  dead  man.  Spots  of  blood  were 
found  at  various  points  In  the  house,  and  evi- 
dence of  an  attempt  to  conceal  and  erase 
them  was  apparent.  Indeed,  there  is  no  ques- 
tion but  that  the  Chinaman  was  killed  in  the 
bouse  by  gunshot  wounds  inflicted  with  the 
borrowed  gun  and  shells.  Defendant  made 
many  false  statements  when  questioned  by 
the  officers  after  the  killing,  and  also  made 
a  bold  effort  to  escape  from  their  custody. 
He  was  seen  at  the  house  by  one  witness  a 
few  minutes  after  the  two  shots  were  heard. 


although  he  claims  to  have  left  the  house 
soon  after  the  Chinaman  had  entered  It  and 
not  to  have  returned  until  an  hour  or  two 
later.  About  10  or  11  o'clock  of  that  night, 
at  the  house,  he  showed  a  woman  friend  con- 
siderable silver  money,  and  the  theory  of  the 
state  is  that  the  purpose  of  the  killing  was 
robbery.  Hunter  returned  to  his  house 
dnink,  at  some  time  between  7  and  8  o'clock 
of  that  night.  There- are  other  Items  of  evi- 
dence looking  towards  defendant's  guilt, 
which  It  Is  not  necessaiy  to  here  detail.  If 
the  Chinaman  was  killed  between  the  hours 
of  5  and  6  o'clock  of  that  afternoon,  or  even 
as  late  as  7  o'clock,  the  defendant's  g^uilt  is 
well  assured;  and  that  the  gunshots  heard 
by  the  aforesaid  witnesses  as  coming  from 
the  direction  of  the  bouse  caused  the  death 
of  the  Chinaman  is  equally  well  assured. 
There  were  but  four  loaded  shells  for  the 
gun,  and  two  of  these  shells  had  been  fired 
early  in  the  afternoon  at  squirrels.  The  re- 
maining two  shells  were  the  shells  used  in 
the  killing.  Defendant,  by  his  counsel,  claims 
that  Hunter  must  have  killed  deceased;  but 
that  theory  Is  confronted  with  the  fact  that 
Hunter  did  not  return  to  his  house  until  after 
7  o'clock,  at  least,  and  the  two  shots  from 
the  gun,  as  testified  to  by  the  witnesses,  must 
have  been  fired  previous  to  that  time.  While 
the  fact  cannot  be  considered  upon  the  ques- 
tion of  the  sufficiency  of  the  evidence  to  sup- 
imrt  the  verdict,  still  It  may  be  mentioned 
that  the  correctness  of  the  Jury's  disbelief  in 
the  evidence  of  dofendant  as  to  his  alibi  was 
subsequently  Imprcguably  fortified  by  his  own 
affidavit  introduced  upon  his  motion  for' a  new 
trial,  wherein,  nnder  oath,  he  admitted  his 
testimony  at  the  trial  to  be  false,  and  stated 
that  he  was  present  at  the  killing,  and  saw 
Hunter  fire  the  shots  that  killed  the  deceas- 
ed, and  subsequently  stood  by  when  Hunter 
concealed  the  dead  body.  We  have  given  the 
salient  facts  disclosed  by  the  record.  In  ad- 
dition to  these,  there  are  many  others  of 
minor  importance;  and,  taking  them  altogeth- 
er, we  are  prepared  to  say  that  the  verdict  of 
the  jury  has  full  support  In  the  evidence,  and 
It  will  not  be  disturbed  by  this  court  upon 
the  ground  urged. 

A  witness,  under  objection,  was  asked  the 
following  question:  "Q.  Could  you  tell  from 
the  sound  of  the  shots  dbout  where  they  were, 
— whether  they  were  In  the  house  or  out  of 
the  house?"  The  objection  was  properly 
overruled.  People  v.  Chin  Hane,  108  Cal. 
602,  41  Pac.  097.  The  witness  was  also  justi- 
fied in  testifying  that  the  shots  sounded  like 
those  fired  from  a  shotgun.  Even  if  it  be  con- 
ceded that  this  evidence  should  only  come 
from  the  mouth  of  an  expert,  still  there  was 
no  objection  to  the  question  upon  that  ground; 
and  the  witness  also  stated  that  he  was  able 
to  distinguish,  by  the  sound,  the  difference 
between  shots  fired  from  a  shotgun  and  those 
fired  from  a  rlfie. 

The  witness  Le  Page  testified  that  be  was 
sitting  upon  a  rock  several  hundred  feet  from 
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Hunter's  house  when  be  heard  the  shots  fired, 
and  that  a  few  minutes  thereafter  be  saw  de- 
fendant come  out  of  the  house,  look  Into  the 
wagon  of  the  Cbiuuman,  and  then  return  hi- 
to  the  house.  The  defendant  offered  evidence 
to  the  effect  that  a  person  sitting  on  the  rocit 
described  by  the  witness  could  not  see  Hun- 
ter's house.  The  location  of  this  particular 
rock,  therefore,  became  very  material;  and 
In  rebuttal  Le  Page  testified  that  he  pointed 
out  to  the  state's  witnesses  the  rock  upon 
which  he  was  sitting  when  he  saw  defendant 
at  the  bouse.  These  wltuesses  then  testified 
that  the  house  could  be  seen  from  the  rock 
pointed  out  by  Le  Page.  We  see  no  valid 
objection  to  this  line  of  testimony. 

There  was  no  error  committed  by  the 
court  In  allowing  the  prosecution  to  prove  by 
Hunter  that  he  did  not  kiU  the  Chinaman. 
It  may  be  said  the  evidence  'points  with  un- 
erring certainty  to  the  fact  that  either  the 
defendant  or  Hunter  killed  the  Chinaman. 
Indeed,  counsel  for  defendant  all  through 
the  trial  of  the  case  claim  that  deceased 
must  have  been  killed  by  Hunter.  Under 
these  circumstances,  the  testimony  of  Hun- 
ter was  competent  and  admissible.  People 
V.  Van  Horn,  119  Cal.  328,  51  Pac.  538. 

The  defendant,  when  on  the  witness  stand, 
was  asked  in  regard  to  one  Miss  Letltia  AI- 
lec:  "Q.  You  were  living  there  with  her, 
was  you  not?"  The  question  was  clearly  ob- 
jectionable, and  clearly  prejudicially  objec- 
tlonaUe.  You  cannot  degrade  or  impeach  a 
witness  In  this  way.  Under  almost  any  cir- 
cumstances other  than  those  here  presented, 
this  error  "would  demand  a  reversal  of  the 
Judgment  and  a  new  trial  of  the  defendant. 
This  court  has  held  questions  of  this  charac- 
ter prejudicially  objectionable  so  many  times 
In  the  past  that  it  Is  surprising  the  state's 
officers  will  continue  to  Indulge  in  the  prac- 
tice' of  asking  them.  In  the  very  recent 
case  of  People  v.  Crandall,  125  Cal.  135,  57 
Pac.  783,  the  whole  matter  Is  fully  discussed, 
and  the  authorities  cited.  But,  In  view  of 
the  fact  that  other  evidence  of  the  same  gen- 
eral tenor  was  introduced  upon  the  part  of 
the  defendant,  w6  think  It  apparent  that  the 
error  committed  by  the  trial  court  in  the  ad- 
mission of  the  answer  to  this  question  did 
not  prejudice  him.  The  record  discloses,  by 
the  evidence  of  defendant's  witnesses,  that 
this  woman  had  been  living  a  portion  of  her 
time  prior  to  the  killing  at  Hunter's  house, 
with  defendant.  The  woman  herself  testi- 
fied in  answer  to  defendant's  coun.sel: 
"About  two  weeks  before  the  shooting  I  re- 
member riding  from  the  city  with  Joe  Hun- 
ter towards  his  place.  At  that  time,  and  be- 
tween the  city  and  his  place,  on  the  road,  he 
said  to  me:  *Why  don't  you  get  rid  of  Harry? 
He  hasn't  got  any  money,  and  if  you  get  rid 
of  him  I  will  give  you  all  the  money  and 


fine  clothes  you  want.'  He  also  said  on  the 
same  occasion  that  Harry  was  no  good,  only 
for  his  good  looks."  And  upon  cross-exam- 
ination she  says:  "Joe  Hunter  didn't  say  to 
me  that  I  had  better  marry  Clarke.  He 
wanted  me  to  quit  Harry  and  go  with  him. 
That  is  all." 

Defendant  made  a  motion  for  a  new  trial 
upon  the  ground  of  newly-discovered  evi- 
dence, and  in  support  of  his  motion  presented 
many  affidavits.  He  himself  made  an  afllda- 
vit  to  the  effect  that  his  testimony  bearing 
upon  his  claim  of  an  alibi  was  false,  and  that 
he  was  present  in  the  house  and  saw  Hunter 
kill  the  Chinaman  and  subsequently  conceal 
the  body.  As  tending  to  furnish  statutory 
grounds  for  a  new  trial,  we  attach  no  im- 
portance whatever  to  this  affidavit.  The 
court  below  evidently  had  but  little  doubt  of 
its  falsity.  Indeed,  It  appears  by  the  record 
that,'  subsequent  to  defendant's  conviction, 
Hunter  was  tried  for  the  murder  of  the 
Chinaman  and  acquitted;  the  Jury  evidently 
not  believing  defendant's  testimony,  which 
was  in  line  with  his  affidavit  here  under  con- 
sideration. We  have  also  examined  the  con- 
tents of  the  other  affidavits  introduced  by 
him  as  showing  newly-discovered  evidence. 
As  to  some  of  them,— for  example,  that  of 
Anna  Blbby,— It  may  well  have  impressed 
the  trial  court  as  being  entirely  unbelieva- 
ble. Others  contain  matters  of  minor  im- 
portance, and  still  others  set  out  matters  of 
an  entirely  cumulative  character.  In  view 
of  the  law  by  which  this  court  Is  governed  in 
reviewing  a  question  of  this  character,  we 
will  not  disturb  the  order  denying  the  new 
trial  upon  the  ground  of  newly-dlscovered 
evidence.  People  v.  Demasters,  109  Cal.  607, 
42  Pac.  236.  We  do  not  find  it  necessary  to 
pass  upon  the  admissibility  of  certain  coun- 
ter affidavits  offered  by  the  state  upon  the 
hearing  of  the  motion  for  a  new  trial. 

Complaint  Is  made  of  the  court's  refusal 
to  give  the  following  instruction:  "The  court 
instructs  the  jury  that  if  one  set  or  chain  of 
circumstances  leads  to  two  opposing  concla- 
sions,  one  or  the  other  of  such  conclusions 
must  be  wrong;  and  therefore,  in  such  a 
case.  If  you  have  a  reasonable  doubt  as  to 
which  of  said  conclusions  the  chain  of  cir- 
cumstances leads,  a  reasonable  doubt  would 
thereby  be  created,  and  you  should  give  the 
defendant  the  benefit  of  such  doubt  and  ac- 
qult  him."  In  view  of  the  fact  that  both  of 
these  "opposing  conclusions"  might  lead  to 
defendant's  guilt,  the  instruction,  for  this 
reason  alone,  was  properly  refused. 

There  is  no  substantial  error  disclosed  by 
the  record.  For  the  foregoing  reasons,  the 
judgment  and  order  are  affirmed. 

We  concur:  VAN  DYKE,  J.;  McFAR- 
LAND.  J.;   HARRISON,  J.;   HENSHAW,  J. 
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■021  Cal.  112) 

PBOPLB  T.  TBRBIL3U    (Or.  034.) 
-(Stipreme  Court  of  California.    Dec.  27,  1900.) 

CRIMINAL  LAW— BILL  OF  EXCEPTIONS— NB- 
CESSITY— RULE  OF  COURT. 
Rnle  29  of  the  supreme  court  provides 
that,  in  all  cases  of  appeal  to  the  supreme 
court  from  orders  of  the  superior  courts,  the 
pap^^  and  evidence  used  or  taken  on  the  hear- 
ing of  the  motiou  must  be  authenticated  by  in- 
corporating the  same  in  a  bill  of  exceptions. 
Beld,  that  where  an  information  was  set  aside 
on  the  ground  that  the  defendant  had  not  been 
legally  committed  by  a  magistrate,  and  the 
record,  on  an  appeal  from  the  order,  did  not  in- 
■clnde  the  affidavits  and  papers  used  on  the 
preliminary  examination  in  a  bill  of  exceptions, 
the  order  most  be  affirmed. 

Department  2.  Appeal  from  superior 
court,  Santa  Clara  county;  W.  O.  Lorlgan, 
Jndge. 

Action  by  the  people  against  Samuel  B. 
TerriU.  From  an  order  granting  a  motion 
to  set  aside  the  information,  the  people  ap- 
peal.   Affirmed. 

Atty.  Gen.  Ford  and  James  H.  Campbell, 
for  appellant.  Jackson  Hatch,  for  respond- 
ent 

McFARLAND,  3.  This  Is  an  appeal  by 
the  people  from  an  order  of  the  court  below 
granting  a  motion  to  set  aside  the  informa- 
tion. The  main  ground  of  the  motion  was 
that  prior  to  the  information  respondent  had 
not  been  legally  committed  by  a  magistrate. 
What  Is  called  the  "Transcript  on  Appeal" 
«h'ows  what  puri>ort  to  be  a  large  number 
of  affidavits  and  other  papers  and  testimony 
irlven  and  proceedings  had  at  the  prelim- 
inary examination;  but  there  Is  no  bill  of 
exceptions  authenticating  these  matters,  and 
therefore  there  is  nothing  before  us  Into 
which  we  can  loolc  to  see  whether  the  order 
appealed  from  was  or  was  not  erroneous. 
The  Codes  contain  no  provision,  either  In 
civil  or  criminal  cases,  for  authenticating 
papers  or  evidence  used  on  a  motion,  other 
than  a  bill  of  exceptions,  and  formerly  there 
was  great  difficulty  and  confusion  on  the 
subject.  It  was  held  In  Walsh  v.  Hutchings, 
60  Cal.  228,  that  the  certificate  of  the  clerk 
would  not  do.  In  Peper  v.  Land  Co..  58  Cal. 
173,  the  Judge  of  the  lower  court  had  certi- 
fied to  the  papers  used,  and  the  court  said 
that,  "as  the  Codes  had  prescribed  no  mode 
of  authentication,  this  court  has  the  power 
to  prescribe  by  a  rule  how  such  papers  can 
be  brought  before  It  on  appeal,"  and  that, 
"as  It  has  such  right  to  make  a  rule  In  ad- 
vance, it  has  a  like  power  to  ratify  and  adopt 
the  mode  followed  in  this  case,"  and  the 
papers  named  in  the  Judge's  certificate  were 
considered.  There  is  no  decision  as  to  when 
the  Judge  must  make  his  certificate,  and  hla 
recollection  of  the  facts  might  be  very  in- 
distinct; and  in  Borkheim  v.  Insurance  Co., 
38  Cal.  627,  the  court  suggests  to  members 

■  of  the  bar  that  they  "request  the  Judge,  at 
the  hearing  of  such  motion,  to  Indorse  each 

-Affidavit  or  other  document  as  having  been 


used  upon  the  motion."  In  Somers  y.  Som- 
ers,  81  Oal.  608,  22  Pac.  967,  the  whole  mat- 
ter was  extensively  discussed,  several  Jus- 
tices expressing  opinions.  It  was  held  in 
the  leading  opinion  "that  the  papers  could 
only  be  presented  to  this  court,  by  bill  of 
exceptions,"  but,  as  the  certificate  of  the 
Judge  wa^  itself  insufficient,  it  was  probably 
on  that  ground  that  the  appeal  was  dismiss- 
ed; the  court  being  embarrassed  by  former 
decisions.  But  it  was  suggested  in  that  case, 
which  was  decided  in  1899,  that  there  should 
be  a  rule  of  court  on  the  subject  to  "operate 
prospectively";  and  Immediately  afterwards 
the  rule,  then  No.  82,  and  now  No.  29,  was 
adopted,  which  is  as  follows:  "In  all  cases 
of  appeal  to  this  court  from  the  orders  of  the 
superior  courts,  the  papers  and  evidence  used 
or  taken  on  the  hearing  of  the  motion  must 
be  authenticated  by  incorporating  the  same 
in  a  bill  of  exceptions,  except  where  another 
mode  of  authentication  1b  provided  by  law." 
Afterwards,  In  March,  1891,  the  case  of 
White  V.  White,  88  Cal.  429,  26  Pac.  ^6,  was 
decided,  in  which  this  court  said:  "The 
transcript  on  appeal  herein  purports  to  show 
that  certain  affidavits  and  testimony  of  wit- 
nesses were  used  upon  the  hearing  of  the 
motion  which  resulted  In  the  order  appealed 
from,  but  there  Is  no  bill  of  exceptions  In 
the  record.  In  the  case  of  Somers  v.  Som- 
ers, 81  Cal.  608,  22  Pac.  967,  the  members  of 
this  court  were  divided  as  to  the  proper  prac- 
tice to  be  pursued  in  authenticating  the  rec- 
ord on  appeal  from  this'  class  of  orders,  but 
since  then  the  court  has  adopted  rule  32, 
which,  we  think,  should  be  deemed  as  set- 
tling the  practice,  so  far  as  relates  to  appeals 
taken  since  it  went  into  eCCect;  and,  this  ap- 
peal having  been  taken  since  that  date,  the 
rule  is  decisive  of  the  question  arising  on 
this  motion."  That  case  was  decided  nearly 
10  years  ago,  and  the  rule  itself  has  been 
in  existence  more  than  11  years,  and  there 
Is  no  reason  why  since  then  all  difficulties 
on  the  subject  should  not  be  avoided  by  a 
compliance  with  the  rule.  Of  course,  the 
rule  does  not  apply  to  papers  which  are 
themselves  parts  of  the  Judgment  roll,  as' 
was  the  cdse  in  Miller  t.  Lux,  100  Cal.  609, 
35  Pac.  345,  639.  The  order  appealed  from 
is  affirmed. 

We  concur:    HENSHAW,  J.;  TEMPLE,  J. 


(m  Cal.  SI) 
DENNIS  V.  KOLM  et  ol.  (KOLM,  Intervener). 

(L,  A.  748.) 
(Supreme  Court  of  OBlifomia.    Dec.  22,  1900.) 

ACTION  AGAINST  FIRM  —  INTERVENTION  —  IN- 
TERESTED PARTY— EVIDENCE  OF  PARTNER- 
SHIP —  PRIMA  FACIE  CASK  —  ADMISSION  OS" 
DECLARATIONS. 

1.  In  an  .action  against  a  firm,  an  intervener 
claiming  to  own  money  attached  therein  as  the 
property  of  one  who  denied  that  he  was  a 
member,  and  alleging  that  the  money  was 
the  proceeds  of  a  note  and  mortgage  which  he 
assigned  to  her,  is  an  interested  party,  within 


Digitized  by 


Google 


142 


63  PACIFIC  REPORTER. 


(Cal. 


Code  dv.  Proc.  §  387,  anthorizing  intervention 
by  any  one  having  "an  interest  In  the  matter 
in  litigation." 

2.  On  an  issue  in  an  action  against  a  firm  as 
to  whether  an  intervener  owned  the  proceeds 
of  a  note  and  mortgage  attached  as  the  proper- 
ty of  a  defendant,  who  denied  that  he  was  a 
member,  and  which  note  and  mortgage  she 
claimed  he  had  assigned  to  her,  declarations 
made  by  the  other  defendants  as  to  the  part- 
nership affairs,  who  composed  the  firm,  the 
amount  of  the  investments  of  each  in  the  busi- ' 
ness,  and  the  object  of  the  member  in  question 
in  disposing  of  the  note  and  mortgage  to  in- 
tervener, were  admissible. 

3.  After  a  prima  facie  case  as  to  partnership 
is  made,  the  admissions  and  conduct  of  the 
several  partners  in  the  course  of  the  partner- 
ship business  are  admissible  against  the  others. 

4.  Whether  a  prima  facie  case  as  to  partner- 
ship has  been  made,  so  as  to  justify  admission 
of  the  declarations  of  partners,  is  for  the 
court  to  determine  in  a  trial  before  a  jury. 

5.  On  an  issue  as  to  whether  a  mercantile 
partnership  existed  between  two  brothers  and  a 
third,  who  denied  it,  it  appeared  that  the  latter 
was  in  the  store,  and  in  and  about  the  busi- 
ness, conducting  and  managing  it,  apparently 
as  the  others.  Before  the  business  started  in 
the  place  in  question,  he  said  to  one  witness 
that  he  was  going  to  invest  some  money,  and 
look  around  and  start  in  business  there.  He 
afterwards  said  to  another  that  he  had  more 
money  invested  in  the  business  than  his  broth- 
ers. After  the  store  was  closed,  and  he  had 
removed  to  a  distant  city,  and  begun  business 
alone,  he  said,  in  answer  to  a  question  as  to 
some  of  his  goods,  that  "we"  (meaning  himself 
and  brothers)  had  a  store  at  the  place  in.  ques- 
tion, but  could  not  agree,  and,  after  disposing 
of  what  they  could,  the  balance  of  the  goods 
were  to  be  shipped  to  where  he  then  was.  He 
also  said  in  a  letter  that,  "We  are  also  through 
with  the  business,"  that  each  went  his  own 
way,  and  that  they  could  not  think  of  such  a 
thing  as  to  conduct  a  business  in  partnership 
again.  Held  to  establish  a  prima  facie  case 
of  partnership,  warranting  the  admission,  as 
evidence  that  he  was  a  partner,  of  the  declara- 
tions of  his  two  brothers. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles  coun- 
ty: M.  T.  Allen,  Judge. 

Action  by  B.  H.  Dennis  against  K.,  T.  E., 
and  H.  Kolm,  co-partners,  doing  business  as 
Kolm  Bros.,  In  which  Bertha  Kolm  interven- 
ed. From  a  Judgment  for  defendant  H.  Kolm 
and  the  Intervener,  and  from  an  order  deny- 
'  ing  a  new  trial,  plaintiff  appeals.    Reversed. 

Dillon  &  Dunning,  for  appellant.  McKee- 
ley  &  McKeeley  and  L.  C.  Whitney,  for  re- 
spondents. 

COOPER,  C.  This  action  was  brought  to 
recover  for  goods,  wares,  and  merchandise 
alleged  to  have  been  sold  to  the  defendants 
as  co-partners  under  the  firm  name  of  Kolm 
Bros.  One  Perkins  had  in  his  hands  about 
|1870,  which  plaintiff  claimed  to  be  the  money 
of  H.  Kolm,  who  was  alleged  to  be  one  of  the 
partners.  Plaintiff  had  the  $870  attached  in 
this  action  as  the  property  of  H.  Kolm. 
Bertha  Kolm,  a  sister,  filed  a  complaint  in 
Intervention,  in  which  she  denied  that  the 
money  so  attached  was  the  proi^rty  of  H. 
Kolm,  or  of  Kolm  Bros.,  and  alleged  that  the 
same  was  her  proi>erty,  .and  asked  that  she 
be  adjudged  to  be  the  owner  thereof.    A  de- 


murrer was  Interposed  by  plaintiff  to  the  com- 
plaint In  Intervention,  overruled,  and  plaintiff 
filed  an  answer  to  said  complaint.  The  re- 
spondent H.  Kolm  filed  an  answer  to  the  com- 
plaint of  plaintiff,  In  which,  among  other 
things,  he  denied  that  he  ever  was  at  any 
time  a  member  of  the  firm  of  Kolm  Bros.,  or 
that  be  was  In  any  way  Indebted  to  the 
plaintiff.  The  case  was  tried  before  a  Jury, 
and  verdicts  rendered  for  the  respondent  H. 
Kolm  and  the  Intervener,  Bertha  Kolm.  Up- 
on these  verdicts  Judgment  was  entered. 
This  appeal  Is  from  the  Judgment  and  an  or- 
der denying  plaintiff's  motion  for  a  new 
trial. 

It  Is  claimed  that  the  court  erred  In  over- 
ruling the  demurrer  to  the  complaint  In  in- 
tervention, for  the  reason  that  the  said  com- 
plaint does  not  state  facts  Showing  that  the 
Intervener  has  any  interest  in  the  niatter  in 
controversy,  or  that  the  decision  would  In  any 
way  affect  her  rights.  It  is  provided  In  the 
Code  of  Civil  Procedure  (section  387):  "Any 
person  may,  before  the  trial,  Intervene  in  an 
action  or  proceeding,  who  has  an  interest  in 
the  matter  in  litigation.  In  the  success  of  ei- 
ther of  the  parties,  or  an  Interest  against 
both."  In  this  case  the  Intervener  claimed 
the  money  in  the  hands  of  Perkins  as  the  pro- 
ceeds of  a  note  and  mortgage  that  bad  been 
assigned  to  her  by  respondent  H.  Kolm.  She 
alleged  that  Kolm  Bros,  were  at  no  time  the 
owners  of  said  note  or  mortgage,  or  of  the 
money  In  the  hands  of  Perkins,  but  that  she 
was  the  owner  of  the  same.  If  she  could 
show  that  H.  Kolm  was  not  one  of  the  co- 
partners of  the  firm  of  Kolm  Bros.,  tben  he 
was  not  Indebted  to  plaintiff. .  If  plaintiff  was 
not  a  creditor  of  H.  Kolm  at  any  time,  then 
he  could  not  attack  the  transfer  of  the  note 
and  mortgage  made  by  H.  Kolm  to  the  Inter- 
vener. We  think  the  intervener  had  such  in- 
terest as  would  entitle  her  to  intervene  under 
the  statute.  It  was  said  by  this  court  in  Cof- 
fey V.  Greenfield,  55  (3al.  382,  In  speaking  of 
the  Interest  which  entitles  a  party  to  Inter- 
vene: "And  the  Code  does  not  attempt  to 
specify  what  or  how  great  this  Interest  shall 
be  in  order  to  give  a  right  to  intervene.  Any 
interest  is  sufliiclent.  The  fact  that  the  Inter- 
vener may  or  may  not  protect  his  interest  in 
some  other  way  Is  not  material.  If  he  'has 
an  interest  in  the  matter  in  litigation,  or  In 
the  success  of  either  of  the  parties,'  he  has  a 
right  to  intervene."  The  provisions  of  our 
statute  are  taken  substantially  from  the  Code 
of  Procedure  of  Louisiana,  and  the  practice 
In  that  state  la  to  allow  a  party  to  intervene 
whose  property  has  been  seized  or  attached 
in  the  suit.  Pom.  Rem.  &  Rem.  Rights,  p. 
464,  §  427.  note  2;  Field  v.  Han-Ison,  20  La. 
Ann.  411;  Yale  v.  Hoopes,  IC  La.  Ann.  311; 
Letchford  v.  Jacobs,  17  la.  Ann.  79. 

Plaintiff  claims  that  the  court  erred  in  sus- 
taining objections  made   by   respondents   to 
several  questions  tending  to  prove  declara- 
tions made  by  F.  Kolm  and  T.  E.  Kolm  as  to 
,  the  partnership   affairs,   who   composed   the 
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flrm.  tlie  amoont  of  the  inrestmenta  of  eacb 
of  tbe  brothers  In  the  business,  as  to  the  ob- 
ject ot  respondent  H.  Kolm  In  disposing  of 
the  note  and  mortgage  to  respondent  Bertha 
Kolm.  The  above  statement  shows'  generally 
the  nature  of  the  offered  evidence,  and  it  will 
not  be  necessary  to  consider  the  questions  and 
rulings  separately.  The  court,  after  several 
questions  were  aslced  tending  to  show  the 
above  matters,  in  sustaining  objections  to  the 
questions  said:  "I  don't  care  to  bear  any  au- 
thorities upon  the  proposition  that  one  man 
din,  by  any  declaration  of  his,  bind  another, 
except  he  be  present  and  hear  it,  as  to  tbe 
relation  between  them.  I  said  yepterday  that 
this  is  a  case  of  trial  by  Jury  in  which  they 
determine  all  questions  of  fact.  It  is  not 
within  the  province  or  power  of  this  court  to 
say  whether  any  prima  facie  case  or  any  other 
case  Is  made  out.  The  objection  is  sustain- 
ed." The  court  erred  in  excluding  the  offered 
evidence.  It  was  one  of  the  main  points  at 
Issue  as  to  whether  or  not  H.  Kolm  was  one 
of  the  partners  of  the  firm  of  Eolm  Bros.  It 
was  also  material  to  determine  the  Issue  as 
to  the  ownersliip  of  the  note  and  mortgage 
which  H.  Kolm  claims  to  have  sold  to  bis  sis- 
ter Bertha.  After  a  prima  facie  case  as  .to 
partnership  is  made,  the  admissions  and  con- 
duct of  the  several  partners  in  the  course  of 
the  partnership  business  are  admissible  as 
against  the  others.  1  Oreenl.  Bv.  i  177; 
CoUy.  Partn.  |  775;  1  Undl.  Partn.  (2d  Bid.) 
p.  128,  note  2.  And  in  a  trial  before  a  Jury 
it  is  incumbent  on  tbe  Judge  to  determine  tbe 
question  whether  there  is  prima  facie  evi- 
dence of  a  partnership.  Hilton  y.  McDowell, 
87  N.  a  364;  Bryce  ▼.  Joynt,  63  CaL  378. 
The  ultimate  facts  in  such  cases  should  be  de- 
termined by  the  Jury  upon  proper  instructlonB 
from  the  court,  but  the  prima  facie  showing 
of  a  partnership  having  been  made,  the  court 
should  admit  all  evidence  that  is  admissible 
i^on  tbe  theory  that  the  partnership  has  been 
folly  proven.  Any  other  rule  would  deprive 
a  party  of  very  material  testimony.  In  this 
case,  for  instance,  if  the  Jury  had  concluded' 
that  a  iwrtnershlp  existed,  and  that  H.  Kolm 
was  a  member  of  the  said  partnership,  It 
would  not  have  had  before  it  any  of  the  evi- 
dence that  was  offered  upon  the  theory  that 
he  was  such  partner.  The  exclusion  of  the 
evidence  was  upon  tbe  theory  that  H.  Kolm 
was  never  a  partner  of  Kolm  Bros.  If  the 
Jury  had  found  such  co-partnership,  then  the 
evidence  was  admissible.  In  order  for  it  to 
be  admitted  the  case  would  have  to  be  retried. 
There  was  ample  evidence  to  show  prima 
facie  that  H.  Kolm  was  a  partner  of  Kolm 
Bros.  He  was  in  the  store,  and  was  In  and 
about  the  business,  conducting  and  managing 
it  apparently  as  the  other  brothers.  Before 
the  business  was  opened  in  Los  Angeles  the 
witness  Llnehan  testlQed  that  H.  Kolm  told 
Iter  "that  he  was  going  to  invest  some  mon- 
ey, and  look  around,  and  start  in  business 
bere  tn  Los  Angeles."  The  witness  Jappa 
testified  that  H.  Kolm  told  him  that  "he  bad 


more  money  invested  in  the  business  than  his 
brothers."  The  witness  Stellnskl  testified 
tbat,  after  Kolm  Bros,  bad  closed  their  store 
in  Los  Angeles,  he  was  present  at  a  store  in 
Chicago  being  opened  by  H.  Kolm,  and  wit- 
ness saw  goods  marked  very  low,  and  some  of 
the  cases  had  "Los  Angeles"  written  upon 
them,  which  appeared  to  be  obliterated;  and 
witness  said  to  H.  Kolm,  "Have  you  stolen 
those  goods,  or  found  them,  because  you  can 
sell  them  so  cheap?"  Kolm  answered:  "We 
had  a  store  in  Los  Angeles,— we  brothers,— 
but  we  couldn't  agree.  •  •  •  After. dis- 
posing of  what  we  could,  the  balance  was 
shipped  to  Chicago."  He  said  they  were  three 
in  partnership.  He  said,  "The  Jews  swindled 
enough,  and  it  is  not  more  than  right  that  we 
should  do  the  same,  or  swindle  them."  In  a 
letter  written  at  Chicago,  August  22,  1897,  to 
bis  sister,  the  intervener,  H.  Kolm  said: 
"Now,  we  are  already  through  with  the  busi- 
ness, and  live  again  on  Fry  street  here.  Each 
goes  his  own  way  whence  he  came.  Theo- 
dore will  soon  be  West  again,  Ferdinand 
again  at  Moody's  school,  and  I  am  out  worlc- 
ing  at  present  •  •  •  We  cannot  thinlc  of 
such  a  thing  as  to  conduct  a  business  in  part- 
nership again."  There  are  other  circumstan- 
ces and  admissions,  but  the  above  Is  suffi- 
cient It  was  the  duty  of  the  court  to  de- 
termine whether  or  not  a  prima  facie  case 
showing  H.  Kolm  to  have  been  a  partner  was 
established.  Such  prima  fade  case  was  es- 
tablished. The  offered  evidence  was  admissi- 
ble upon  the  theory  that  H.  Kolm  was  a  part- 
ner. We  advise  that  the  Judgment  and  order 
be  reversed. 

We  concur:    CHIPMAN,  a;  SMITH,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  or- 
der are  reversed. 


(131  Cal.  96) 

LABRABEB  v.  TOWN   OF  CLOVBRDALB 

et  al.     (S.  F.  1.583.)  > 
(Supreme  Court  of  California.     Dec.  22,  1900.) 

KUNICIPAL  CORPORATIONS  —  SURFACB  WA- 
TER IN  STREET— DIVERSION  ONTO  PRIVATB 
PROPERTY  —  ACTION  FOR  NUISANCE  —  NON- 
SUIT—BVIDENCB.— GRADE  OF  STREET— RULE 
AS  TO  CONSEQUENTIAL  DAMAGES— APPLICA- 
TION. 

1.  Id  an  action  against  a  town  tor  a  nuisance 
caused  by  the  diversion  onto  plaintiff's  lot  of 
surface  water  canning  past  the  same,  it  was 
claimed  that  the  water  never  ran  there  in  a 
well-defined  channel.  PUintifl  testified  that, 
from  the  time  she  went  to  reside  on  the  lot  in 
1886,  "there  was  a  waterway  at  the  edge  of  the 
sidewalk,  •  •  •  perhaps  eighteen  inches 
deep,"  crossed  by  "a  plank  about  three  feet 
long.  Another  witness  said  that  the  water  had 
flowed  along  the  street  in  question  from  tbe 
time  it  was  graded,  in  1881,  and  before  that, 
for  25  years  or  more,  had  flowed  along  gen- 
erally in  the  direction  of  the  street  in  "a  well- 
defined  -vrat^r  course  and  channel,  meandering 
generally  along  what  is  now  the  general  course" 
of  such  street.  Other  witnesses  said  that  prior 
to  1893  there  was  no  regular  ditch  aloog  the 
street  but  only  a  gutter,  and  that  the   vatOi. 
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was  confined  merely  by  the  sidewalk  on  one 
side  and  the  rise  of  the  street  on  the  other. 
Held,  that  it  was  error  to  grant  a  nonsuit  on 
the  ground  that  there  was  no  evidence  that  the 
stream  had  flowed  in  a  clearly-defined  channel. 

2.  A  municipality,  the  same  as  an  individual, 
has  no  right  to  divert  surface  water  from  the 
channel  in  which  it  flows  in  a  street,  whether 
natural  or  artificial,  and  however  it  may  have 
come  into  the  street,  and  throw  it  onto  the 
land  of  another. 

3.  The  rule  that  a  city,  in  grading  a  street 
in  the  regular  performance  of  its  legitimate 
functions,  is  not  responsible  for  consequential 
damages,  does  not  apply  to  its  direct  invasion 
of  the  rights  of  a  lot  owner,  where  it  diverts 
water  from  its  channel  in  the  street,  and  throws 
it  onto  his  premises. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Sonoma  county; 
S.  K.  Dougherty,  Judge. 

Action  by  Hester  A.  Larrabee  against  the 
town  of  Cloverdale  and  others.  Plaintiff  was 
nonsuited,  and  from  an  order  denying  a  new 
trial  Bbe  appeals.     Reversed. 

Smith  &  Murasky,  for  appellant.  James 
W.  Oatcs   and  J.  R.  Leppo,  for  respondents. 

SMITH,  0.  The  plaintiff  was  nonsuited  in 
the  court  below,  and  appeals  from  an  order 
denying  a  new  trial.  The  suit  was  brought 
to  enjoin  the  maintenance  of  an  alleged  nui- 
sance, and  for  damages  suffered  by  the  plain- 
tiff by  reason  of  it.  The  defendants,  other 
than  the  town,  were  trustees  of  the  town,  but 
are  sued  individually.  There  was  no  evi- 
dence tending  to  establish  the  cause  oil  action 
as  against  them,  and  as  to  them  the  nonsuit 
was  rightly  granted.  The  material  facts  of 
the  case,  as  disclosed  by  the  evidence,  are  as 
follows: 

Plaintiff  Is  the  owner  of  a  lot  containing 
about  two  acres  of  land  In  the  town  of  Clo- 
verdale, fronting  northwest  on  First,  and 
northeast  on  Washington,  street  First  street 
runs  northeast  and  southwest;  but  the  wit- 
nesses speak  with  regard  to  It  as  though  it 
ran  east  and  west,  and  for  convenience  of 
expression  I  will  adopt  this  usage.  The  plain- 
tiff has  been  the  owner  of  the  lot  In  question 
since  1890,  and  had  previously  resided  there- 
on with  her  husband  from  1886.  During  all 
this  time  there  was  a  waterway  running 
along  the  south  side  of  First  street  past  her 
lot.  In  which  during  the  rainy  season,  or  at 
least  during  wet  seasons,  there  was  running 
water.  This  water,  prior  to  1893,  crossed 
Washington  street  through  a  culvert,  and 
passed  on  to  West  street,  about  a  thousand 
feet  further  on,  and  thence  along  the  same 
southerly  to  a  large  ditch,  and  into  the  river. 
But  In  that  year  Washington  street  was 
graded  across  First  street  so  as  to  form  an 
embankment  across  the  waterway,  and  with- 
out culvert,  by  which  the  water  was  divertec 
from  Its  former  course,  and  made  to  flow 
along  the  west  side  of  Washington  street,  near 
the  east  boundary  of  plaintiff's  lot.  The  re- 
sult was  that,  during  the  two  rainy  seasons 
following  this  work,  the  water  was  backed 
up  over  the  land  of  the  plaintiff,  and  part  of 


her  land,  with  30  or  40  feet  of  her  fence  on 
Washington  street,  washed  away.  The  chan- 
nel of  the  water,  was  also  washed  out  to  the 
depth  of  about  3  or  3%  feet,  and  to  the  width 
of  6  or  7,  and  access  aod  egress  to  and  from 
her  land  thus  impeded. 

One  of  the  grounds  for  nonsuit  was  that 
prior  to  1893  the  water— which  respondent 
claims  was  mere  surface  water— "never  run 
there  in  any  well-deflned  channel  for  any  con- 
siderable time,"  and  the  court  seems  to  have 
based  the  decision  on  this  ground,  or,  as  ex- 
pressed by  Itself,  on  "the  absence  of  a  clearly- 
defined  channel  upon  First  street  prior  to 
1893."  But  there  was  evidence  that  there 
was  such  a  channel  The  plaintiff  testified 
that  from  the  time  she  went  to  reside  on  the 
place  In  1886  "there  was  a  waterway  at  the 
edge  of  the  sidewalk  •  •  *  perhaps  eight- 
een inches  deep,  with  a  sandy,  pebbly  bot- 
tom," crossed  by  "a  plank  about  three  feet 
long."  'And  the  witness  Crigler  testified  that 
the  water  had  flowed  along  First  street  from 
the  time  it  was  first  graded,  in  1881,  and  be- 
fore that,  "for  25  or  more  years,"  had  "flow- 
ed along  generally  In  the  direction  of  First 
street,"  In  "a  well-deflned  water  course  and 
channel,  meandering  generally  along  what  Is 
now  the  general  course  of  First  street" 
Some  of  the  witnesses.  Indeed,  testified  that 
prior  to  1893  there  was  no  regular  ditch 
along  First  street  but  only  a  gutter,  and 
that  the  water  was  confined  merely  by  the 
sidewalk  on  one  side  and  the  rise  of  the  street 
on  the  other.  But  this  Is  not  In  conflict  with 
the  other  evidence,  but  equally  establishes  the 
existence  of  a  "water  course"  or  "clearly-de- 
fined channel";  and.  Indeed,  had  it  been 
otherwise,  It  should,  on  motion  for  a  nonsuit, 
have  been  disregarded. 

The  fact  that  the  water  flowed  only  during 
the  rainy  season,  or  during  rainy  weather,  or, 
as  claimed  by  respondent,  was  mere  surface 
water.  Is  quite  Immaterial;  and  It  may  even 
be  admitted  (though  there  was  evidence  to 
the  contrary)  that  the  course  over  which  the 
water  flowed  was  not  a  natural  water  course. 
It  was  suflScIent  that  there  was,  and  for  many 
years  had  been,  a  definite  channel,  whether 
natural  or  artificial,  and  that  the  defendant 
obstructed  this  channel,  and  thus  diverted 
the  water  onto  plaintiff's  land;  that  is  to  say, 
not  only  onto  the  west  half  of  Washington 
street  which  Is  presumably  the  land  of  the 
plaintiff  (Civ.  Code,  §§  831, 1112),  but  onto  her 
lot  outside  the  street.  "An  Individual  has  no 
right  to  collect  In  artificial  channels  mere  sur- 
face water,  and  precipitate  It  on  the  land  of 
another.  Nor  has  a  corporation,  whether 
public  or  private,  the  right  to  collect  in  such 
channels  the  mere  surface  water  preclpitatetl 
by  rain  or  snow  over  large  districts,  and 
throw  It  upon  the  property  of  another."  Con- 
niff  V.  City  and  County  of  San  Francisco,  C7 
Cal.  45,  7  Pac.  41.  With  reference,  therefore, 
to  the  damage  accruing  from  the  Impact  of 
the  water  onto  the  plaintiCTs  land,  the  case 
comes  directly  within  the  principle  cited. 
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And,  generally,  I  think,  tbe  case  comes 
within  the  authority  of  the  decision  last  cited, 
and  of  Lob  Angeles  Cemetery  Ass'n  T.  City 
of  Los  Angeles,  103  Cal.  4G1,  37  Fac.  375.  In 
Connitr  V.  City  and  County  of  San  Francisco, 
—which  was  a  case  very  similar  to  this,— the 
channel  obstructed  Is  referred  to  in  the  course 
of  the  opinion  as  "a  natural  channel";  but 
the  meaning  of  this  expression  is  to  be  inter- 
preted by  reference  to  the  actual  character 
of  the  channel  as  shown  by  tbe  pleadings  and 
evidence  In  the  case,  and  from  this  It  does 
Dot  appear  to  have  been  anything  more  than 
"a  water  course  crossing  the  street,"  and  "the 
channel  of  usual  escape."  We  may  therefore 
construe  the  term  "natural  channel"  as  in- 
dnding  all  channels  through  which,  in  the 
existing  condition  of  the  country,  the  water 
naturally  flows.  As  is  said  in  Los  Angeles 
Cemetery  Ass'n  v.  City  of  liOS  Angeles  (pages 
466,  467,  103  Cal.,  and  page  377.  37  Pac): 
"In  all  regions  of-  country  having  a  brolien 
snrface,  and  subject  to  heavy  rainfall,  sur- 
face  water  does  make  for  itself  or  assume 
definite  channels  in  seeking,  pursuant  to  tbe 
law  of  gravitation,  a  lower  level;"  and  it  is 
also  said  that  mnnlclpal  corporations  are 
twund  to  provide  for  tbe  escape  of  surface 
water  in  all  "that  class  of  cases  where  the 
surface  water,  owing  to  the  conformation  of 
the  adjacent  country,  has  formed  for  itself  a 
definite  channel  In  which  It  is  accustomed  to 
flow."  In  both  of  the  cases  cited  tbe  decision 
and  language  of  tbe  court  must  be  construed 
as  referring  to  the  existing  condition  of  the 
surrounding  cotmtry,  which  had  come,  in  each 
case,  to  be  a  part  of  a  city,  and  thus  ma- 
terially and  essentially  transformed  from  its 
original  condition.  In  each  case,  though  the 
channel  of  egress  was  probably  the  same  as 
before  the  city  existed,  the  waters  flowing  to 
It— by  reason  of  the  grading  of  lots  and  streets 
— ^nay,  and.  Indeed,  must,  have  been  different 
from  what  before  tbe  improvement  of  the 
dty  naturally  flowed  to  tbe  same  point;  and 
tt  is  to  the  conditions  existing  at  the  time  of 
the  stiit,  and  not  to  those  anciently  or  orig- 
inally existing,  that  the  decisions  must  be  un- 
derstood to  relate.  And  this,  on  principle, 
must  be  the  true  construction  of  the  term 
"natural  channel,"  when  used  in  the  present 
connection;  for,  by  the  necessarily  great 
changes  that  must  occur  in  the  conformation 
of  the  coimtry  in  the  building  of  a  city,  the 
natural  channels  for  the  surface  water  are 
changed;  and  as  the  changes  in  the  ground 
are  Inevitable  and  legitimate,  and  therefore 
natural,  the  new  channels,  through  which,  un- 
der natural  laws,  the  surface  waters  are  dis- 
charged, must  also  be  regarded  as  natural. 

Some  other  grounds  are  urged  by  respond- 
ent in  support  of  the  Judgment,  to  which  we 
will  briefly  advert: 

(1)  It  is  claimed  that  the  natural  course 
of  the  surface  waters  from  the  caBon  west 
of  tbe  town.  In  which  they  have  their  source, 
was  not  along  First  street,  but  from  tbe  land 
of  one  Smith,  west  of  the  western  terminus 
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of  tbe  street,  southwesterly  into  a  ditch  pass- 
ing to  the  south  of  the  plalntllTs  lot;  that 
the  waters  were  diverted  to  the  course  along 
First  street  by  a  board  fence  erected  by 
Smith  about  the  time  of  the  construction  of 
the  embankment  across  First  street  com- 
plained of;  and  that  In  fact  the  damage  to 
the  plaintiff  was  caused  by  the  increased 
flow  of  water  thus  occasioned,  and  would 
not  otherwise  have  occurred.  To  under- 
stand this  position.  It  should  be  understood 
that  prior  to  1893  there  was  a  picket  fence 
through  Smith's  place;  on  the  prolongation 
of  the  south  line  of  First  street,  which  In 
1893  was  replaced  by  the  board  fence  refer- 
red to.  Buf,  as^we  have  seen,  the  evidence 
showed  that  long  before  the  year  referred 
to  the  course  of  tbe.  water  had  been  along 
First  street,  and  that  any  material  difference 
was  made  in  the  flow  is  a  mere  inference. 
Nor,  though  It  were  otherwise,  would  the 
liability  of  the  defendant  be  afTected.  There 
Is  no  reason  to  suppose  that  tbe  increased 
flow,  if  any,  would  have  damaged  the  plain- 
tiff's land  if  it  had  not  been  turned  by  the 
defendant;  and,  however  the  water  may  have 
come  into  the  street,  the  defendant  had  no 
right  to  turn  it  upon  the  land  of  the  plain- 
ti«r. 

(2)  It  is  further  urged  that  the  grading 
of  Washington  street  by  the  city,  was  in  the 
regular  performance  of  its  legitimate  func- 
tions, and  that  it  is  not  responsible  for  con- 
sequential damages.  But  the  case  Is  not 
one  to  which  this  principle  can  apply.  The 
act  complained  of  was  a  direct  invasion  of 
the  plaintlfTs  rights,  and  consequently  un- 
lawful. Oonniff  V.  City  and  County  of  San 
Francisco,  67  Cal.  60,  7  Pac.  44.  and  cases 
cited.  I  advise  that  the  order  denying  a 
new  trial  be  reversed  as  to  respondent  thfe 
town  of  Cloverdale. 

We  concur:    GRAY,  O.;   HATNES,C. 

PER  CURIAM.  For  tbe  reasons  given  In 
the  foregoing  opinion,  the  order  denying  a 
new  trial  is  affirmed,  with  reference  to  the 
respondents  other  than  the  town  of  Clover- 
dale,  and  as  to  the  respondent  last  named 
it  Is  reversed,  and  cause  remanded  for  a 
new  trial. 


(131  Cal.  M) 

STANFORD  v.  CITY  AND  COUNTY  OF  SAN 

FBANCISCX).     (S.  F,  1,171.) » 
(Supreme  Court  of  California.    Dec.  20,  1900.) 

TAXATION— STOCKS  AND  BONDS-SITUS. 
Stocks  and  bonds  of  a  foreign  corporation^ 
owned  at  the  time  of  big  death  by  a  resident  of 
California,  where  his  estate  is  beini^  adminis- 
tered, and  inventoried  by  his  executrix  as  part 
of  the  estate  committed  to  her  charge.  Is  there 
taxable  to  her,  under  Const,  art.  13.  §  8.  as  prop- 
erty "owned  or  claimed"  by  her,  thouffh  testa- 
tor had  pledged  it  for  a  loan  in  another  state, 
and  it  still  remains  so  pledged. 

Commissioners*  decision.     Department  2. 
Appeal  from  superior  court,  city  and  conn- 

>  Beliearlng  denied  January  U,  IML 
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ty   of   San   Francisco;    J.   C.   B.    Hebbard, 
Judge. 

Action  by  Jane  I/.  Stanford,  executrix  of 
Leland  Stanford,  deceased,  against  the  city 
:and  county  of  San  Francisco.  Judgment  for 
defendant,  and  plaintiff  appeals.      Affirmed. 

Wilson  &  Wilson,  for  appellant.  Franl^lin 
JK..  Lane,  for  respondent. 

CHIPMAN,  C.  Action  to  recover  certain 
taxes,  paid  under  protest,  upon  certain  stocks 
and  bonds  situated  In  New  York  City.  De- 
fendant had  judgment  on  the  demurrer  to 
the  complaint,  from  -which  this  appeal  is 
prosecuted. 

It  appears  from  the  complaint  that  at  his 
.death  plaintiff's  testator  was  the  owner  of  a 
large  number  of  stocks  or  shares  and  certain 
bonds  of  foreign  corporations,  all  of  which, 
except  certain  described  shares  of  stocks, 
were,  on  and  prior  to  the  first  Monday  in 
March,  1804,  In  the  state  of  New  York,  and 
pledged  as  collateral  security  for  the  pay- 
ment of  a  loan,  "and  were  not  on  and  prior 
to  said  date,  and  thence  hitherto  never  have 
been,  In  the  possession  of  this  plaintiff  as 
executrix  as  aforesaid";  that  before  the  as- 
sessment In  question  plaintiff  "made  a  form- 
al statement  in  writing  to  said  assessor  that 
the  said  property  so  assessed  by  said  assess- 
or to  this  plaintiff  as  said  executrix  was  not 
at  any  time  on  or  since  said  first  Monday  In 
March,  1894,  in  .the  possession  of  said  estate 
•  •  •  or  of  this  plaintiff  as  executrix," 
■  except  as  above  stated,  and  that  "this  plain- 
tiff, as  such  executrix,  did  not  have  In  her 
charge,  possession,  or  control  the  personal 
property,  or  any  part  thereof,  so  assessed," 
except  as  above  shown;  that  plaintiff  ap- 
peared before  the  board  of  equalization,  and 
made  application  "to  strike  out  the  said  as- 
sessments, and  fully  set  forth  the  facts  upon 
which  it  was  claimed  that  the  assessments 
or  valuations  should  be  stricken  out."  The 
personal  property  involved  Is  divided  Into 
three  classes:  First,  shares  of  stock  of  for- 
eign corporations,  the  certificates  of  which 
were  physically  in  the  possession  of  the  ex- 
ecutrix in  San  Francisco  at  the  date  of  the 
assessment;  second,  shares  of  stock  of  for- 
eign corporations,  the  certificates  of  which 
were  not  within  the  state,  nor  In  the  actual 
possession  of  the  executrix,  on  the  tax  day, 
but  were  In  New  York  City,  where  they  were 
held  in  pledge  as  collateral  security  for  cer- 
tain advances  made  thereon  prior  to  the  tes- 
tator's death,  the  amount  of  which  advances 
does  not  appear  from  the  complaint;  third, 
bonds  of  foreign  corporations  similarly  sit- 
uated to  the  shares  last  above  named. 

1.  As  to  the  assessment  of  the  property 
falling  within  the  first  classification,  the 
learned  counsel  for  plaintiff  make  no  point 
In  their  brief.  This  property  is  clearly  taxa- 
ble in  this  state.  In  re  Fair's  Estate  (Cal.) 
61  Pac.  184,  and  cases  therein  cited.  See, 
.  also,  Mackay  v.  City  and  County  of  San  Fran- 


cisco (Cal.)  61  Pac.  382,  and  cases  therein 
cited,  and  Id.,  113  Cal.  392,  45  Pac.  696. 

2.  Plaintiff  does  not  attempt  to  distinguish 
between  the  stocks  and  bonds  which  were 
outside  the  state  before  the  death  of  plain- 
tiff's testator,  and  we  see  no  ground  upon 
which  the  one  may  and  the  other  may  not 
be  taxed.  The  same  principle  must  govern 
both.  Appellant  contends  that,  so  far  as  the 
executrix  was  concerned,  these  stocks  and 
bonds  bad  a  situs  outside  of  this  state,  and 
were  never  In  her  possession  or  control,  and 
are,  therefore,  not  taxable  here;  that  under 
sections  1613,  1615,  Code  Civ.  Proc,  the  ex- 
ecutrix is  chargeable  only  with  such  prop- 
erty as  may  come  Into  her  possession,  and  Is 
not  responsible  for  what  she  cannot  collect 
It  is  stated  In  the  brief  of  counsel  that  upon 
her  appointment  as  executrix  plaintiff  filed 
an  inventory  and  appraisement,  and,  as  was 
her  duty.  Included  therein  a  list  of  the  stocks 
and  bonds  In  question  which  she  bad  been 
informed  were  in  New  York  City,  pledged  as 
aforesaid;  but  that  she  never  had  the  prop- 
erty In  possession  or  under  her  control,  and 
Is  not  accountable  to  the  probate  court  or  to 
any  legatees  or  devisees  for  it,  nor  could  she 
collect  commissions  on  It  as  executrix;  and 
It  cannot,  therefore,  be  taxed  here.  We  do 
not  see  that  the  extent  of  the  executrix's  ac- 
countability or  liablUty  for  the  property  In 
her  official  capacity  affects  the  question  of 
Its  being  liable  to  taxation.  While  she  has 
not  the  possession,  she  yet  has  a  control  In 
so  far  that  she  may  pay  off  the  lien,  and 
would  then  be  entitled  to  possession  and  ab- 
solute control  Her  pectinlary  liability  as 
executrix  may  be  limited  by  reason  of  the 
Ix>8ses8ion  being  in  another  person,  and  still 
there  remain  a  responsibility  and  control. 
Certainly,  the  property  belongs  to  the  estate, 
and  the  executrix,  having  taken  it  up  on  her 
Inventory,  Is  charged  with  a  duty  to  protect 
and  care  for  it.  We  are  not  willing  to  admit 
that  she  would  be  free  from  liability  should 
she  negligently  allow  the  property  ,to  be  lost 
to  the  estate.  "But  at  most  the  circumstance 
alone  of  her  acting  In  a  representative  ca- 
pacity can  have  but  little  bearing  upon  the 
question  as  to  the  situs  of  the  property. 
That  situs  is  In  California,  as  we  shall  see 
under  the  general  rule  laid  down  In  this 
state,  unless  for  some  reason  It  can  be  ex- 
cepted therefrom.  In  short,  It  seems  to  us 
that  the  case  stands  as  If  the  testator  were 
alive,  and  the  property  had  been  taxed  to 
him.  Plaintiff  represents  him  for  purposes 
of  taxation  while  representing  his  estate  as 
executrix  of  his  will. 

Appellant  cites  several  cases  and  quotes 
from  Desty  on  Taxation  to  the  point  that 
It  Is  the  actual  situs  of  the  personal  proper- 
ty, and  not  the  domicile  of  Its  owner,  that 
determines  where  the  tax  should  be  laid.  It 
Is  not  necessary  to  enter  upon  the  discus- 
sion of  this  proposition.  It  has  been 'ex- 
pressly held  by  this  court  quite  recently, 
that  bonds  of  a  West  Virginia  railroad  corn- 
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pany,  which  had  oever  been  physically  pres- 
ent in  this  state,  but  were  kept  In  New 
York  City,  or  elsewhere  at  the  East,  have 
their  locality  or  situs  for  the  purposes  of 
taxation  "at  the  place  where  they  are  held, 
—that  is,  owned."  In  re  Fair's  Estate,  su- 
pra. See,  also,  Mackay  v.  City  and  County 
of  San  Francisco,  supra.  The  testator  in 
the  present  case  died  while  a  resident  of 
California,  and  In  California  his  estate  is  be- 
ing administered  by  his  executrix.  Among 
other  of  the  properties  of  her  testator  the 
executrix  inventoried,  and  thereby  charged 
herself  with,  the  personal  property  in  ques- 
tion as  part  of  the  estate  committed  to  her 
charge.  Unquestionably,  this  property  is 
"held— that  Is,  owned"— in  California,  and 
has  "Its  locality  for  purposes  of  taxation 
at  the  place"  where  so  owned,  unless  the 
general  rule  is  subject  to  modlflcation,  or 
ia  inapplicable  where  the  stocks  and  bonds, 
as  In  the  present  case,  were  pledged  by  the 
testator  In  his  lifetime  as  collateral  security 
without  the  state.  In  Re  Fair's  Estate,  su- 
pra. It  was  said  that  there  was  an  exception 
to  the  rule  there  laid  down,  which  had  l-e- 
celved  extensive  recognition,  namely,  "where 
the  paper  evidences  of  debt  are  in  the  pos- 
session and  control  of  an  agent  of  the  owner 
in  a  state  foreign  to  the  domicile  of  the  lat- 
ter, and  are  held  by  the  agent  for  manage- 
ment In  the  course  of  the  permanent  busi- 
ness of  the  owner,— as,  for  example,  to  col- 
lect the  money  to  become  due  thereon,  and 
to  reinvest  it,— the  securities  are  deemed  tax- 
able at  the  domicile  of  such  agent."  The 
cases  cited  as  so  holding  are  Catlln  v.  Hull, 
21  Vt.  152  (the  leading  case);  People  v. 
Smith,  88  N.  T.  576;  Pinch  v.  York  Oo.,  19 
Neb.  50,  26  N.  W.  589;  Goldgart  v.  People, 
106  111.  25.  Appellant  contends  that,  if  these 
securities  may  have  a  "business  situs"  In 
Xew  York,  under  the  circumstances  last 
above  cited,  "a  fortiori  they  should  not  be 
assessed  to  the  executrix  when  they  are  held 
by  a  "pledgee  adversely  to  her,  and  when  she 
has  absolutely  no  control  over  the  same." 
But  it  will  be  observed  that  the  exception 
to  the  general  rule  assumes  that  the  securi- 
ties "are  held  by  the  agent  for  management 
In  the  permanent  business  of  the  owner," 
at  the  place  where  they  are  held;  and,  as 
was  said  In  Mackay  v.  City  and  County  of 
San  Francisco,  supra,  the  Investment  and 
reinvestment  is  "in  such  manner  that  the 
property  or  credits  come  In  competition  with 
the  capital  of  the  citizens  of  the  state  In 
which  the  agent  resides."  In  the  Instance 
of  securities  thus  sent  away  as  the  basis 
for  a  i)ermanent  business  in  a  foreign  state, 
the  accumulations  to  be  there  invested  and 
reinvested,  and  the  principal  to  remain  as 
the  source  of  income  for  the  Investments, 
the  case  is  quite  different  from  that  of  a 
temporary  hyjwthecation  as  security  for  a 
loan.  In  the  one  case  there  is  a  transfer  of 
capital  from  the  owner's  residence  to  tlie 
foreign^  state,  there  to  be  used  in  prosecuting 


a  permanent  business,  and  for  the  purposes 
of  taxation  for  that  reason  is  held  to  have 
a  "business  situs";  In  the  other  case  the 
transfer  Is  for  a  specific  and  temporary  pur- 
pose that  may  be  accomplished  in  a  brief 
space  of  time,  and  may  be,  and  presumably 
Is,  to  aid  the  business  of  the  owner  at  his 
place  and  residence.  The  reasons  for  creat- 
ing an  exception  In  favor  of  the  "business 
situs"  Lave  no  application  to  the  ease  here, 
and  furnish  no  argument,  a  fortiori  or  other- 
wise, for  making  an  exception  to  the  rule. 

We  are  cited  to  Story,  Confl.  Laws,  S  350, 
where  it  is  written:  "Although  movables 
are,  for  many  purposes,  to  be  deemed  to 
have  no  situs  except  that  of  the  domicile  of 
the  owner,  yet,  this  being  a  legal  fiction.  It 
yields  whenever  It  Is  necessary  for  the  pur- 
poses of  justice  that  the  actual  situs  of  tthe 
thing  should  be  examined."  Appellant  also 
cites  Green  v.  Van  Buskirk,  7  Wall.  140,  10 
L.  Ed.  109,  and  adds:  "The  case  at  bar  Is 
clearly  such  a  case  where  an  examination 
as  to  situs  is  necessary  for  the  purposes  of 
Justice."  Waiving  the  question  whether  Mr. 
Story  referred  to  Intangible  property,  such 
as  stocks  and  bonds,  when  he  spoke  of  "mov- 
ables," we  find  no  peculiar  circumstances  in 
this  case  that  would  seem  to  make  It  neces- 
sary to  examine  the  situs  of  the  property  In 
order  to  do  Justice.  It  is  quite  common  in 
all  parts  of  the  United  States  for  business 
men  engaged  in  large  operations,  as  was  Gov.. 
Stanford,  to  resort  to  the  principal  or  some 
other  money  center  In  a  foreign  state  for 
financial  aid,  and  the  pledging  of  intangible 
securities  Is  the  common  means  of  olitnining 
such  assistance.  Sometimes  money  is  bor- 
rowed to  nearly  the  full  face  value  of  the 
security'  (depending  upon  Its  stability  and 
character);  sometimes  on  a  small  niai^in  of 
that  value.  If  the  rule  contended  for  by 
appellant  were  adopted,  it  would  furnish  an 
opportunity  to  escape  taxation  at  the  place 
where  the  securities  are  owned  by  pledging 
them  in  a  foreign  state  for  a  merely  nominal 
loan.  We  are  not  Informed  by  the  complaint 
of  the  circumstances  attending  tlie  pledging  of 
the  securities  here  in  controversy.  Even  if 
it  be  conceded  that  where  the  full  value  of 
the  securities  has  been  borrowed,  an  excep- 
tion might  be  made  (which  we  by  no  means 
would  be  understood  as  deciding),  no  such 
circumstance  is  here  presented.  So  far  as  we 
know,  the  equitable  Interest  of  the  estate  In 
these  securities  may  be  equal  to  niue-tenths 
of  their  value,  or  even  more. 

The  Political  Code  (section  3G29)  provides 
that  the  assessor  "must  assess  such  property 
[1.  e.  taxable  property)  to  the  persons  by 
whom  it  was  owned  or  claimed,  or  In  whose 
possession  or  control  It  was.  at  twelve  o'clock 
meridian,  of  the  first  Monday  in  March  next 
preceding";  and  the  constitution  provides 
that  all  property  shall  be  assessed  "to  the 
person  by  whom  It  was  owned  or  claimed,  or 
in  whose  possession  or  control  It  was,"  on  the 
tax  day.    Const,  art.  13,  §  8.    Sliares  of  stock 
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and  bonds  pledged  as  coUaterals  to  secure  ad- 
vances made  thereon  are  assessable  In  the 
name  of  tbe  pledgor.  At  his  death  plaintiff's 
testator  was  the  owner  of  the  shares  and 
bonds  by  him  pledged.  They  became  part  of 
his  estate,  and  were  Inventoried  as  such;  and 
It  must  follow  that  they  were  property  "owned 
ot  claimed"  by  appellant  as  executrix  on  the 
statutory  tax  day,  and  to  her  the  law  directs 
the  assessment  to  be  made.  In  the  state  of 
Ohio  the  assessment  is  required  by  law  to  be 
to  the  person  in  the  possession  or  control  of 
the  property.  In  Itatterman  t.  Ingalls,  48 
Ohio  St.  4G8,.28  N.  E.  168,  defendant  owned 
certain  stocks  which  he  had  pledged  as  col- 
lateral security  for  loans,  with  power  in  the 
pledgees  to  cause  a  transfer  of  the  stock  to 
their  own  names,  and  to  sell  If  the  loans  were 
not  paid.  It  was  contended  that  the  shares 
could  not  be  taxed  to  the  owner,  because  they 
were  not  In  his  possession  or  under  his  con- 
trol within  the  meaning  of  Bev.  St.  $S  2730, 
2736,-2737.  The  court  said:  "We  are  of  a 
contrary  opinion.  Tbe  books  of  the  company 
showed  the  shares  to  be  In  tbe  name  of  the 
defendant,  and  be  was  the  real  owner.  He 
bad  the  power  to  resume  absolute  control  by 
paying  off  tbe  indebtedness.  It  is  not  the 
policy  of  our  law  to  assess  taxes  upon  pledg- 
ed property  against  the  pledgee,  and  the  lan- 
guage of  the  sections  referred  to  will  not,  In 
reason,  bear  so  literal  a  construction," — cit- 
ing President,  etc.,  of  Waltham  Bank  v.  In- 
habitants of  Waltham,  10  Mete.  (Mass.)  334; 
Tucker  v.  Aiken,  7  N.  H.  113.  It  will  be  ad- 
mitted that  all  property  not  used  for  some 
excepted  purpose  should  bear  Us  share  of 
the  public  burdens,  and  it  must  be  admitted 
that  the  securities  in  question  should  pay  tax- 
es somewhere.  Doubtless  the  testator  gave 
his  note,  or  some  evidence,  for  the  advances 
to  the  New  York  pledgee,  and  as  his  proper- 
ty the  pledgee  should  pay  taxes  in  New  York 
on  that  note  or  other  evidence  of  the  debt 
But  it  would  be  gross  injustice  to  compel  bim 
to  pay  tax  on  the  securities  held  by  him  in 
which  he  has  no  Interest  except  as  security.  It 
was  so  held  In  Gibbins  v.  Adamson,  5  Kan. 
App.  00,  48  Pac.  871,  where  plaintiff,  a  resi- 
dent of  Kansas,  having  given  his  own  note 
for  $2,800  to  a  resident  of  Missouri,  and  aft- 
erwards Indorsed  a  note  secured  by  mortgage 
on  Kansas  lands,  and  assigned  the  note  and 
mortgage  to  the  resident  of  Missouri  as  col- 
lateral security,  and  they  were  thereafter 
held  continuously  until  after  tbe  tax  day  In 
Kansas.  The  collateral  note  was  taxed  In 
Kansas.  We  are  clearly  of  the  opinion  that 
upon  the  complaint  presented  in  this  case 
the  demurrer  was  rightly  su.';talned,  and  the 
Judgment  should  be  affirmed. 

We  concur:    COOPEB,  0.;  HAYNES,  a 

PER  CUBIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  tbe  Judgment  la  af- 
firmed. 


(Ul  Cal.  IS) 
ABQONAUT  MIN.  CO.  T.  KENNEDY  MIN. 
&  MILL.  00.     (Sac.  733.) 

(Supreme  Court  of  California.    Dec.  19,  1900.) 

MINES— LOCATION— EXTRALATERAL,     RIGHTS— 
DIVBRQENCB   OF   END    LINES— EFFECT. 

1.  Act  C!ong.  May  10,  1872,  §  3,  provides  that 
locators  of  mining  claims  shall  have  certain 
lodes  through  their  entire  depth,  though  they 
may  extend  outside  the  vertical  side  lines  of 
the  location,  provided  that  such  extralateral 
rights  shall  only  extend  to  that  part  of  the 
vein  lying  between  vertical  planes  through  the 
end  lines  of  the  location,  aad  also  that  no  lo- 
cator shall  be  authorized  by  his  right  to  the 
dip  of  his  lode  to  enter  on  the  surface  of  the 
claim  of  another.  Held,  that  the  proviso  did 
not  grant  any  additional  rights  to  one  claim- 
ing a  location  under  a  previous  act,  since  it 
does  not  purport  to  confer  ownership  of  all 
the  lode  between  such  vertical  planes,  out  only 
to  provide  that  no  one  shall  pass  beyond  them. 

2.  Act  Cong.  1866,  iu  relation  to  mining  loca- 
tions, granted  extralateral  rights,  but  did  not 
require  the  end  lines  of  locations  to  be  paralleL 
Act  Cong.  May  10,  1872,  also  granted  extralat- 
eral rights,  but  required  the  end  lines  to  run 
parallel  to  each  other,  and  confirmed  the  rights 
of  locators  under  former  laws.  Plain tifTs  loca- 
tion and  its  application  for  a  patent  were  made 
under  the  act  of  18(10,  but  patent  did  not  issue 
till  subsequent  to  the  act  of  1872.  Held,  that 
the  nonparallelism  of  its  end  lines  did  not  de- 
prive plaintiff  of  the  right  to  follow  its  vein  on 
the  dip  beyond  the  side  lines  of  the  surface  lo- 
cation. 

3.  PlaintifTs  patent  for  a  mining  location 
granted  1,589.94  feet  of  the  lode  through  its  en- 
tire depth,  provided  that  its  extralateral  rights 
should  be  confined  to  that  part  of  the  lode 
which  lay  between  vertical  planes  drawn  down- 
ward through  the  ends  of  the  survey  at  the 
surface.  The  survey  at  the  surface  had  end 
lines  diverging  in  the  direction  of  the  dip  of  the 
vein,  Held,  that  plaintiff  was  entitled  to  that 
part  of  the  vein  at  any  depth  which  lay  be- 
tween vertical  planes  drawn  at  right  angles  to 
the  general  course  of  the  vein  on  the  surface. 

In  bank.  Appeal  from  superior  court,  Cal- 
averas county;   G.  W.  Nlcol,  Judge. 

Action  by  the  Argonaut  Mining  Company 
against  the  Kennedy  Mining  &  Milling  Com- 
pany. From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

John  M.  Wright  and  Byron  Waters,  for 
appellant.  Lindley  &  Eickhoff,  Wm.  J.  Mo- 
Gee,  and  F.  J.  Sollnsky,  for  respondent 

TEMPLE,  J.  This  is  an  action  for  dam- 
ages for  the  value  of  ore  alleged  to  bave 
been  taken  by  defendant  from  plaintiff's 
mine,  situate  In  Amador  county.  The  de- 
fendant denies  faking  any  ore  or  gold-bear- 
ing rock  from  plaintiff's  mine,  and  avers 
that  defendant  Is  the  owner  of  the  mine 
from  which  tbe  rock  was  taken.  The  cause 
was  submitted  In  the  trial  court  upon  an 
agreed  statement  of  facts,  each  party  hav- 
ing tbe  tight  to  object  to  the  relevancy,  com- 
petency, and  materiality  of  any  part  of  It 
CSertaln  objections  to  evidence  were  made 
by  tbe  appellant  which  were  overruled  by 
the  court  and  the  main  argument  here  has 
been  In  regard  to  these  rulings.  Much  of 
the  evidence  was  objected  to  simply  upon 
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the  gronnd  of  Immateriality.  All  that  I 
deem  it  necessary  to  say  in  regard  to  such 
mlings  Is  that,  admitting  that  the  trial  court 
erred,  as  I  am  Inclined  to  think  It  did,  de- 
fendant has  suffered  no  harm.  The  question 
of  law  upon  which  the  case  must  turn  is 
not  changed  or  affected  by  receiving  tliis 
Immaterial  evidence. 

The  controversy  Is  Indicated  by  the  fol- 
lowing diagram: 


The  plaintiff  owns  the  Pioneer  quartz 
•nine,  and  the  defendant  owns  the  Kennedy 
mine  and  the  Sllra  mine.  All  three  mines 
had  passed  to  patent  before  the  ore  was 
tal^en  out  by  defendant.  The  ore  was  talsen 
under  the  Sllva  location,  and  within  Its  ex- 
terior limits  carried  vertically  down.  It  was 
taken  from  the  discovery  lode  of  the  Pioneer 
location,  which  is  the  only  lode  which  has 
its  apex  within  that  location.  It  enters  that 
location  near  the  middle  point  of  the  south- 
•em  end  line,  and  runs  northerly  through  the 
location  In  a  direction  practically  parallel 
to  the  side  lines,  through  the  center  of  the 
northern  end  line.  In  fact,  save  that  the 
-end  lines  are  not  parallel,  the  location  and 
the  lode  Are  the  Ideals  upon  which  the  rules 
and  regulations  of  miners  and  the  laws  of 
congress  seem  to  have  been  based. 

The  defendant  does  not  assert  any  right 
to  the  ore  in  dispute  by  virtue  of  its  own- 
ership of  the  Kennedy  mine,  and  nothing 
further  need  be  said  about  it.  Defendant 
asserts  title  to  the  ore  by  reason  of  Its  own- 
ership of  the  Sllva  ground,  under  what  coun- 
sel call  the  common-law  right  to  everything 
beneath  the  surface.  It  admits  plaintiff's 
-ownership  of  the  Pioneer  mine,  and  that  the 
lode  has  its  apex,  as  stated,  within  its  sur- 
face location,  but  denies  that  the  quartz  talc- 
■en  by  it  from  that  lode  is  within  that  loca- 


tion. This  is  asserted,  as  I  understand  the 
contention,  upon  two  grounds:  J^rst,  de- 
fendant contends  that,  because  of  nonparal- 
lellsm  of  the  end  lines  of  the  Pioneer,  it  car- 
ries no  extralateral  lights;  and,  second,  if 
the  court  can  as  matter  of  law  construct 
for  it  parallel  end  lines,  the  southerly  end 
line  being  the  base  line  from  which  the 
location  was  projected,  the  parallel  will  be 
made  by  extending  the  northern  end  line  In 
a  direction  parallel  to  the  direction  of  the 
southerly  end  line. 

.  The  dip  of  the  lode  is  easterly  at  an  angle 
of  about  60°  from  the  plane  of  horizon,  and 
the  end  lines  of  the  Pioneer  diverge  in  that 
direction  to  the  extent  of  about  14°  45'.  The 
ore  was  talien  out  directly  beneath  the  Sllva 
surface  location  at  depths  varying  from 
1,400  to  2,000  feet  beneath  the  surface.  The 
Sllva  location  is  more  than  900  feet  easterly 
from  the  easterly  line  of  the  Pioneer  loca- 
tion. The  Pioneer  was  located,  as  the  pat- 
ent shows,  under  the  law  of  1866.  The  ap- 
plication for  a  patent  was  filed  January  13, 

1871.  On  the  23d  day  of  February,  1872, 
the  Pioneer  entered  and  paid  for  its  mine, 
and  the  patent  is  dated  August  12,  1872. 
The  act  to  promote  the  development  of  the 
mining  resources  of  the  United  States  was 
passed  May  10,  1872.  For  reasons,  which 
will  appear  as  this  opinion  proceeds,  I  thlnlc 
plaintiff  is  entitled  to  all  the  rights  which 
would  attach  to  such  a  locatiod  under  the 
law  of  1866,  and  to  any  additional  rights 
which  inured  to  such  locations  under  the  act 
of  1872. 

Among  the  contentions  of  the  respondent 
Is  this:  "Although  the  end  lines  were  not 
required  to  be  parallel  under  the  act  of  1866, 
yet  if,  by  any  process  of  reasoning,  any  lim- 
itation upon  the  extralateral  right  was  im- 
posed upon  the  locators'  title  by  reason  of 
the  divergence  of  end  lines,  such  limitation 
was  removed  by  the  act  of  May  10,  1872, 
which  granted  to  owners  of  locations  there- 
tofore made  the  right  to  pursue  the  vein  4)n 
its  downward  course,  between  the  end-line 
plane  of  such  location  as  it  existed."  This 
proposition  is  based  upon  the  language  of 
the  first  proviso  in  section  3  of  the  law  of 

1872.  After  stating  that  the  locators  shall 
have  certain  lodes  throughout  their  entire 
depth,  although  they  may  so  far  depart  from 
a  perpendicular  in  their  downward  course 
as  to  extend  outside  the  vertical  side  lines, 
it  proceeds:  "Provided,  that  their  right  of 
possession  to  such  outside  parts  of  said  veins 
or  ledges  shall  be  confined  to  such  portions 
thereof  as  He  between  vertical  planes  drawn 
downward  as  aforesaid  through  the  end  lines 
of  their  location  so  continued  in  their  own 
direction  that  such  planes  will  Intersect 
such  exterior  parts  of  said  veins  or  ledges." 
Then  follows  another  proviso,  that  no  lo- 
cator, by  reason  of  his  right  to  the  dip  of  his 
lode,  shall  be  authorized  to  enter  upon  the 
surface  of  a  claim  owned  by  another.  These 
provisos  grant  no  rights  additional  to  those 
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already  given,  nor  do  they  purport  to  do  so. 
They  are  both  express  limitations  upon  rights 
already  given.  The  proviso  does  not  confer 
ownership  to  all  within  those  planes,  but 
says,  in  effect,  that  no  locator  may  pass  be- 
yond them.  Xo  rule  of  construction  with 
which  I  am  familiar  would  authorize  or  re- 
quire a  different  reading  of  the  section,  es- 
pecially In  the  face  of  the  evident  policy 
to  strictly  limit  the  rights  of  all  locators  as 
to  length  along  the  vein  or  lode. 

We  have  many  graphic  accounts  of  the 
rush  of  gold  hunters  to  California  in  1849; 
The  river  banks  and  gulches  were  suddenly 
crowded  with  eager  and  earnest  men  anxious 
to  dig  for  gold.  There  was  no  law  by  which 
any  one  could  secure  to  himself  any  portion 
of  the  rich  placers.  la  the  absence  of  regu- 
lation, the  strongest  or  most  unscrupulous 
would  get  the  lion's  share.  The  miners,  of 
necessity,  made  and  enforced  their  own  laws. 
Some  regulations  as  to  mining  claims  sprung 
into  existence  natarally,  in  fact  necessarily: 
First,  so  far  as  possible,  each  person  was 
given  a  specified  portion  of  the  ground,  which 
he  could  mine.  Secondly,  the  allotment  to 
each  was  so  limited  that  there  should  be  no 
monopoly.  So  far  as  possible,  all  should 
have  an  equal  chance.  The  right  of  the  first 
possessor  was  preferred,  but  no  matter  was 
considered  more  Important  than  the  limitation 
upon  the  extent  of  the  claims.  And,  thirdly, 
as  a  corollary  from  these  two  cardinal  rules, 
the  third  follows:  That  each  claimant  shall 
mark  plainly  upon  the  surface  of  the  earth  the 
boundaries  of  his  claim,  that  others  may  lo- 
cate claims  without  Interfering  with  him. 
These  essential  rules  have  been  the  basis  of 
most  of  the  rules  and  regulations  of  miners, 
and  have  been  recognized  in  every  mining 
alstrlct  on  the  Pacific  Coast,  and  In  all  at- 
tempts by  legislation,  territorial,  state,  or  na- 
tional, to  regulate  mining  locations.  Indeed, 
it  may  be  said  that  the  purpose  of  all  these 
laws  and  regulations  is  to  secure  these  ends. 

These  views  are,  as  I  think,  expressed  by 
Judge  Field  in  the  celebrated  Eureka  Case, 
4  Sawy.  302,  Fed.  Cas.  No.  4,548.  The  loca- 
tions there  considered  were  made  under  the 
law  of  1866,  and  one  of  the  questions  to  be 
decided  was  whether  the  defendant  was  en- 
titled to  its  allotted  distance  along  the  vein, 
although  In  its  strike  the  vein  passed  beyond 
its  exterior  surface  lines.  There  was  no  con- 
tention based  upon  diverging  end  lines,  and 
there  could  not  have  been;  for  the  ore  body 
In  dispute  was  within  planes  passing  through 
the  end  lines  of  the  Champion  location,  which 
belonged  to  plaintiff,  and  was  not  within  such 
planes  passing  through  the  end  lines  of  any 
location  under  which  defendant  claimed.  De- 
fendant, on  this  point,  simply  contended  that 
it  had  the  oldest  location,  and  under  the  law 
of  1S6C  had  a  right  to  the  number  of  feet  on 
the  lode  called  for  In  its  location,  although  it 
extended  within  the  Junior  locations  owned  by 
plaintiff.  It  was  held  that  defendant  could 
not  follow  the  lode  on  its  strike  through  any 


line  of  Its  surface  location.  In  reaching  this 
conclusion  the  court,  emphasized  the  Invari- 
able and  inexorable  policy  to  limit  the  loca- 
tion along  the  course  of  the  vein  to  the  quan- 
tity located,  and  to  the  line  of  the  surface  loca- 
tion, and  to  permit  an  extension  of  right  only 
on  the  dip. 

Bearing,  then.  In  mind  that  the  argument 
was  to  show  that  under  the  law  of  1866  the 
locator  could  not,  for  the  purpose  of  securing 
his  length  of  lode,  pass  the  lines  of  his  sur- 
face location,  we  may  be  instructed  by  the 
decision.  It  is  first  said  the  locations  under 
the  law  of  1866  are  not  Invalid  because  the 
end  lines  are  not  parallel.  The  law  did  not 
require  such  parallelism,  and  the  require- 
ment in  the  law  of  1872  was  merely  directory, 
and  no  consequence  attached  to  a  deviation 
from  the  direction.  ."Its  object  Is  to  secure 
parallel  end  lines  drawn  vertically  down,  and 
that  was  effected  In  these  cases  by  taking  the 
extreme  points  of  the  respective  locations  as 
the  length  of  the  lode." 

The  locator  was  limited  to  bis  number  of 
feet  on  the  lode  throughout  its  entire  depth, 
and  the  court  realized  that  the  only  possible 
mode  of  so  limiting  the  right  was  by  parallel 
end  lines.  The  miners  seem  to  have  regarded 
a  lode  as  something  like  a  plank.  All  a  lo- 
cator had  to  do  was  to  measure  off  his  dis- 
tance upon  It,  and  then  make  a  "square  cut" 
at  the  end.  Judge  Field's  Idea  that  the 
planes  of  the  end  "cuts"  must  be  parallel  in 
ordSr  to  limit  the  locator  at  all  depths  to  his 
number  of  feet  claimed  upon  the  surface  is 
further  shown.  He  says:  "It  Is  true  that 
end  lines  are  not  in  terms  named  In  the  rules 
of  the  miners,  but  they  are  necessarily  Im- 
plied, and  no  reasonable  construction  can  be 
given  to  them  without  such  Implication. 
What  the  miners  meant  by  allowing  a  certain 
number  of  feet  on  a  ledge  was  that  e^ch  lo- 
cator might  follow  his  vein  for  that  distance 
on  the  course  of  the  ledge,  and  to  any  depth 
within  that  distance.  So  much  of  the  ledge 
he  was  permitted  to  hold  as  lay  within  verti- 
cal planes  drawn  down  through  the  end  lines 
of  his  location,  and  could  be  measured  any- 
where by  the  feet  on  the  surface.  If  this 
were  not  so,  he  might  by  the  bend  of  his 
vein  hold  under  the  surface  along  the  course 
of  the  ledge  double  and  treble  the  amount  he 
could  take  on  the  surface.  Indeed,  Instead  of 
being  limited  by  the  number  of  feet  prescribed 
by  the  rules,  he  might  In  some  cases  oust  all 
his  neighbors,  and  take  the  whole  ledge.  No 
construction  is  permissible  which  would  sub- 
stantially defeat  the  limitation  of  quantity  on 
a  ledge,  which  was  the  most  Important  pro- 
vision In  the  whole  system  of  rules.  Similar 
rules  have  been  adopted  in  numerous  miniu;; 
districts,  and  the  construction  thus  given  has 
been  uniformly  and  everywhere  followed. 
We  are  confident  that  no  other  construction 
has  ever  been  adopted  In  any  mining  district 
in  California  or  Nevada.  And  the  construc- 
tion is  one  which  the  law  would  require  lu 
the  absence  of  any  construction  by  miners. 
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If,  for  instance,  the  state  were  to-day  to  deed 
a  block  ID  the  city  of  San  i-'ranclBco  to 
twenty  persons,  each  to  take  twenty  feet 
front,  in  a  certain  specified  succession,  each 
would  have  assigned  to  him  by  the  law  a  sec- 
tion parallel  with  that  of  bis  neighbor  of 
twenty  feet  in  width,  cut  through  the  block. 
Xo  other  mode  of  division  would  carry  out  the 
grant  The  act  of  1866  in  no  respect  enlarges 
the  right  of  the  claimant  beyond  that  which 
the  rules  of  the  mining  district  gave  him. 
The  patent  which  the  act  allows  blm  to  ob- 
tain does  not  authorize  him  to  go  outside  of 
the  end  lines  of  his  claim,  drawn  down  verti- 
cally through  the  ledge  or  lode.  It  only  au- 
thorizes him  to  follow  hlB  vein,  with  its  dips, 
angles,  and  variations,  to  any  depth,  although 
it  may  enter  land  adjoining;  that  is,  land 
lying  'beyond  the  area  Included  within  his  sur- 
face lines.  It  is  land  lying  on  the  side  of  the 
claim,  not  on  the  ends  of  it,  which  may  be 
entered.  The  land  on  the  ends  is  reserved 
for  other  claimants  to  explore.  It  is  true,  as 
stated  by  the  defendant  that  the  surface  land 
taken  up  In  connection  with  a  linear  location 
on  the  ledge  or  lode  is,  under  the  act  of  1866, 
Intended  solely  for  the  convenient  working  of 
the  mine,  and  does  not  measure  the  miner's 
right,  either  to  the  linear  feet  upon  Its  course, 
or  to  follow  the  dips,  angles,  and  variations 
of  the  vein,  or  control  the  direction  he  shall 
take.  But  the  line  of  location  taken  does 
measure  the  extent  of  the  miner's  right. 
That  must  be  along  the  general  course,  or 
"strike,"  as  it  1b  termed,  of  the  ledge  or  lode. 
Lines  drawn  vertically  down  through  the 
ledge  or  lode,  at  right  angles  with  a  line  rep- 
resenting this  general  course  at  the  ends  of 
the  claimant's  line  of  location,  will  carve  out, 
80  to  speak,  a  section  of  the  ledge  or  lode 
within  which  he  is  permitted  to  work,  and 
out  of  which  he  cannot  pass." 

Judge  Field  here  was  endeavoring  to  show 
that  the  locator  was  limited,  under  the  law 
of  1866,  to  the  specified  number  of  linear  feet 
on  the  lode  throughout  its  entire  depth.  The 
extent  of  his  right  could  be  measured  by  the 
feet  on  the  surface.  The  statement  that  the 
requirement  in  the  law  of  1872,  that  the  end 
lines  shall  be  parallel,  was  only  directory, 
was  overruled  in  Iron  Silver  Min.  Co.  v.  El- 
gin MlnUjg  &  Smelting  Co.,  118  U.  S.  196,  6 
Sup.  Ct  1177,  30  L.  Ed.  98,  but  that  the  limi- 
tation upon  the  line  or  distance  on  the  lode 
continues  throughout  its  entire-  depth  has  al- 
ways been  recognized.  And,  Indeed,  It  seems 
obvious  that  the  opposite  contention  could  not 
be  thought  of.  A  proposed  rule  may  be 
tested  by  Inquiring  what  may  be  done  with 
it.  Suppose  the  divergence  here  had  been 
150°  instead  of  15°,  the  dip  being  at  a  small 
angle  from  the  plane  of  the  horizon;  the 
statutory  limitation  upon  the  length  which 
could  be  taken  on  the  lode  would  be  a  farce, 
even  were  the  ledge  the  ideal  ledge  of  miners. 
The  Pioneer  would  soon  have  extended  itself 
to  the  entire  length  of  the  lode. 

I  think  the  law  of  1872,  instead  of  extend- 


ing the  rights  of  locators  under  the  law  of 
1866  along  the  lode,  expressly  limits  them  In 
that  respect  to  the  rights  they  had  under  the 
previous  laws.  Section  i  provides:  "Mining 
claims  upon  veins  or  lodes  •  •  •  here- 
tofore located  shall  be  governed,  as  to  length 
on  the  vein  or  lode,  by  the  customs,  regula- 
tions and  laws  in  force  at  the  date  of  their 
location."  These  words  themselves,  in  my 
opinion,  are  sufficient  to  support  the  declara- 
tion of  the  court  in  the  Eureka  Case.  Speak- 
ing of  the  limitations  provided  In  section  3 
of  the  act  of  1872,  which  I  have  noticed,  of 
lodes  to  planes  through  the  end  lines:  "The 
act  in  terms  annexes  these  conditions  to  the 
possession,  not  only  of  claims  subsequently 
located,  but  to  the  possession  of  those  pre- 
viously located.  This  fact,  taken  in  connec- 
tion with  the  reservation  of  all  rights  ac- 
quired under  the  act  of  1866,  indicates  that 
in  the  opinion  of  the  legislature  no  change 
was  made  in  the  rights  of  the  previous  lo- 
cators by  confining  their  claims  within  the 
end  lines.  The  act  simply  recognized  a  pre- 
existing rule  applied  by^  miners  to  a  single 
vein  or  lode  of  the  locator,  and  made  It  ap- 
plicable to  all  veins  or  lodes,  found  within 
the  surface  lines."  This  proposition  Is  sub- 
stantially reiterated  in  Iron  Silver  Min.  Co. 
V.  Elgin  Mining  &  Smelting  Co.,  118  U.  S. 
196,  6  Sup.  Ct.  1177,  30  L.  Ed.  98,  and  In 
many  other  cases,  including  the  latest  to 
which  our  attention  has  been  called  (Walratb 
V.  Champion,  171  U.  S.  298,  18  Sup.  Ct.  909. 
43  L.  Ed.  170). 

It  remains  but  to  add  on  this  point  that  the 
patent  under  which  plaintiff  claims  only 
grants  of  the-  discovery  lode  1,589.94  linear 
feet  "of  the  said  Pioneer  quartz  vein,  lode, 
ledge  or  deposit,  as  hereinbefore  described, 
throughout  its  entire  depth;  •  *  *  pro- 
vided, that  the  right  of  possession  to  such 
outside  parts  of  said  veins,  lodes,  ledges,  or 
deposits  shall  be  confined  to  such  portions 
thereof  as  He  between  vertical  planes  drawn 
downward  through  the  end  lines  of  said  sur- 
vey at  the  surface,  so  continued  In  their  own 
direction,"  etc.  And  in  the  habendum  Is 
added,  as  a  condition,  "that  the  grant  here- 
by made  Is  restricted  to  the  land  hereinbe- 
fore described  as  lot  No.  forty-eight  (48), 
with  fifteen  hundred  and  eighty-nine  and 
•Vioo  linear  feet  of  the  Pioneer  quartz  vein, 
lode,  ledge,  or  deposit,  throughout  its  entire 
depth,"  etc.  I  think  it  clear  that  there  is 
no  attempt  here  to  convey  all  within  planes 
passing  through  the  end  lines.  If  such  planes 
would  at  any  depth  include  more  than  the 
amount  specifically  defined  on  the  strike  of 
the  lode. 

Upon  this  conclusion  that  a  patent  to  a  lo- 
cation with  end  lines  diverging  in  the  direc- 
tion of  the  strike  does  not  convey  all  within 
those  planes,  but,  at  the  most,  not  more 
than  the  stated  number  of  feet  on  the  lode, 
at  any  given  depth,  the  appellant  contends 
that  such  patent  grants  no  extralateral  rights 
at  all.    Such  would  be  the  law  If  the  loca- 
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tlon  were  under  the  law  of  1S72,  and,  as  the 
patent  to  the  Pioneer  was  Issued  after  that 
law  took  effect,  counsel  contends  that  It  is 
subject  to  its  requirement  that  the  end  lines 
must  be  parallel  or  the  patentee  has  no  ez- 
tralateral  rights.  Another  objection  is  that 
there  is  no  description  of  the  segment  of  the 
lode  which  extends  beyond  the  surface  loca- 
tion, and  no  grant  can  be  effectual  which 
does  not  define  the  thing  granted.  Parallel 
end  lines  were  not  required  in  locations  by 
the  law  of  1866,  and  yet  extralateral  rights 
were  specifically  given.  The  act  refers  to 
rules  and  regulations  made  by  miners,  but 
it  is  not  •said  that  any  such  rule  required 
parallel  end  lines.  It  is  claimed  in  argu- 
ment that  such  was.  In  general,  the  custom 
of  miners,  but  it  is  not  even  contended  that 
there  was  such  a  custom  in  Amador  county, 
and  all  the  patents  shown  in  this  case  lack 
such  parallelism. 

I  think  it  would  have  been  competent  for 
congress  in  the  law  of  1872  to  have  required 
parties  who  had  equitable  rights  to  patents 
to  cause  such  adjustments  of  their  surface 
lines  as  would  Indicate  and  define  their  ex- 
tralateral rights;  in  other  words,  to  have 
made  their  end  lines  parallel  before  a  patent 
would  issue,  on  pain  of  losing  all  extralat- 
eral Tights.  There  are  no  such  provisions  In 
the  act  of  1872,  but  the  rights  of  locators  un- 
der former  laws  are  expressly  confirmed  to 
them.  The  presumption  Is  very  strong 
against  forfeiture,  and  against  such  construc- 
tion of  any  law  as  would  work  a  forfeiture. 
The  language  of  an  act  to  have  such  effect 
must  be  very  plain,  or  the  court  will,  if  pos- 
sible, give  a  construction  to  it  that  would  not 
have  that  effect. 

It  Is  admitted  that  such  extralateral  rights 
are  recognized  and  asserted  in  the  Eureka 
Case,  and  I  think  the  language  used  by  Judge 
Field  in  Iron  Sliver  Min.  Go.  v.  Elgin  Mining 
&  Smelting  Co.,  118  U.  S.  196,  6  Sup.  Ct 
1177,  30  L.  Ed.  98  (the  Horseshoe  Case),  Is 
equally  dear  upon  this  matter:  "Under  the 
act  of  1866  (14  Stat.  251),  parallelism  in  end 
lines  of  a  surface  location  was  not  required, 
but,  where  a  location  has  been  made  since 
the  act  of  1872,  such  parallelism  is  essen- 
tial to  the  existence  of  any  right  in  the  lo- 
cator or  patentee  to  follow  his  vein  outside 
of  the  vertical  planes  down  through  the  side 
lines."  This  very  clearly  Implies  that  a  lo- 
cator under  the  act  of  1866  has  such  right, 
although  his  end  lines  are  not  parallel.  In 
many  other  cases  the  same  thing  is  implied. 
Del  Monte  MIn.  &  Mill.  Co.  v.  Last  Chance 
Min.  &  Mill.  Co.,  171  U.  S.  55,  18  Sup.  Ct 
895.  43  L.  Ed.  72;  Walrath  v.  Mining  Co.  (C. 
C.)  63  Fed.  552;  Id.,  171  U.  S.  293,  18  Sup. 
Ct  900,  43  li.  Ed.  170. 

We  come,  then,  to  the  other  phase  of  the 
question:  Can  It  be  determined  as  matter 
of  law,  from  the  patent  or  the  complaint 
what  segment  of  the  dip.  If  any,  the  plaintiff 
acquired  by  bis  location  or  patent?    It  is  ad- 


mitted, or  rather  contended,  by  counsel  on  . 
both  sides  that  the  court  cannot  construct 
end  lines.  If  the  court  is  to  adjudge  that 
plaintiff  Is  entitled  to  follow  the  dip  beyond 
his  lines,  it  must  find  some  mode  of  limiting 
the  right  along  the  vein,  and  that'limltation 
must  result  as  matter  of  law  from  the  pat- 
ent, when  the  necessary  facts  are  shown  as 
to  the  property  It  attempts  to  convey;  that 
Is,  as  to  the  course  and  dip  of  the  lode. 

The  contention  of  the  parties  in  regard  to 
this  matter  is  shown  upon  th^  diagram.  Of 
course,  it  Is  understood  that  plaintiff  con- 
tends for  all  included  between  planes  drawn 
through  Its  end  lines,  although  they  diverge, 
and  would  inevitably  extend  his  rights  along 
the  strike,  while  defendant  contends  that  be- 
cause of  such  divergence  plaintiff  has  no  ex- 
tralateral rights.  But  each  party  has  -an  al- 
ternative theory,  in  case  its  primary  conten- 
tion is  not  sustained.  Plaintiff  says.  If 
planes  through  Its  end  lines  do  not  control, 
then  planes  are  indicated  between  lines  per- 
pendicular to  the  general  course  of  the  lode. 

Defendant's  alternative  is  that,  as  the 
southern  end  line  constitutes  the  initial  line 
in  the  survey,  it  necessarily  follows  from  the 
requirement  of  parallel  end  planes  that  the 
northern  end  line  shall  be  parallel  to  it;  that 
by  locating  and  fixing  the  southern  end  line 
first  the  northern  end  line  was  thereby  alsp 
definitely  and  finally  located.  These  theo- 
ries are  shown  in  the  diagram.  3-5  Is  the 
southern  end  line  continued;  1-6  is  a  paral- 
lel line  from  the  northern  end  of  the  lode. 
This  shows  defendant's  theory.  These  lines 
would  give  the  ore  in  dispute  to  defendant. 
The  lines  suggested  by  plaintiff  are  1-2  and 
3-4.  These  are  at  right  angles  to  the  gen- 
eral course  of  the  lode,  and  planes  descend- 
ing through  them  would  give  the  ore  to 
plaintiff.  The  line,  B-B',  is  the  northern  end 
line  continued,  and  between  that  line  and 
3-5  is  plaintiff's  first  contention,  which  we 
have  considered. 

I  am  not  referred  to  any  authorities  which 
support  the  contention  of  appellant  that  the 
southern  end  line  must  be  considered  as  the 
basis  from  which  the  surface  form  of  the  lo- 
cation was  projected.  As  stated,  the  argu- 
ment is  that  having  been  first  located,  it  fol- 
lowed, as  matter  of  law,  that  the  other  end 
line  must  be  In  the  same  direction  in  order 
that  end  lines  may  parallel.  But  the  loca- 
tion was  made,  surveyed,  the  land  paid  for, 
and  application  made  for  the  patent,  before 
the  law  of  1872  was  enacted.  The  act  of 
1866  did  not  require  parallel  end  lines  to  in- 
sure extralateral  rights,  or  at  all.  There  was^ 
therefore  no  implication  that  the  second  end 
line  should  be  parallel  to  that  first  estab- 
lished. It  was  not  an  absolute  necessity,  that 
by  a  naked  description  one  end  line  should 
be  described  before  the  other.  A  side  having 
been  located,  one  sentence  could  have  created 
both  end  lines  from  each  end,  and  at  right 
angles  to  the  side  line,  in  a  certain  direction. 
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Xo  such  general  rule,  therefore,  applicable  to 
all  cases  could  be  adopted.  Planes  so  con- 
structed could  not  result  as  matter  of  law. 

Planes  through  the  lode  at  the  end  lines  ot 
the  location,  at  right  angles  to  the  general 
course,  would  Impose  the  required  limitation 
apon  the  rights  of  the  locator  along  the  lode. 
The  rule  that  they  must  be  so  constructed 
would  be  universally  applicable;  at  least, 
theoretically.  The  congressional  system  fqr 
the  sale  of  mineral  lands  is  founded  upon  the 
proposition  that  the  course  of  the  lode  can 
be  traced.  That  nature,  in  her  infinite  va- 
riety, does  not  always' so  deposit  her  mineral 
glfte,  is  unfortunate;  but  I  think.  In  constru- 
ing the  law,  we  may  have  regard  to  the  views 
of  the  lawmakers  in  regard  to  its  subject, 
however  crude  and  Inadequate  such  views 
were.  The  law  of  1866  Is  said  to  have  been 
bnt  a  crystallization  of  the  rules  and  customs 
of  the  miners.  The  first  lodes  worked  were, 
I  think,  nearly  In  a  uniform  direction.  The 
Individual  claims  were  short,  usually  200  feet, 
Under  such  circumstances,  it  was  not  diffi- 
cult to  appropriate  to  each  his  number  of  feet 
on  the  dip  at  any  depth.  In  California  mines 
such  claims  were  very  often  consolidated  and 
disputes  avoided.  Often,  as  on  the  Comstock 
lode,  the  miners  agreed  upon  a  base  line  frbm 
which'  the  surface  form  of  locations  were  pro- 
jected, or  to  which  they  were  adjusted.  This 
would  result  In  parallel  end  lines. 

The  general  practice,  I  think,  was  to  have 
tbeir  claims  bounded,  so  far  as  the  lode  was 
concerned,  by  parallel  end  lines,  whatever 
might  be  the  form  of  their  surface  location. 
In  fact,  they  adopted  the  Idea  put  forth  by 
Judge  Field  la  the  Eureka  Case.  Their  rights 
on  the  lode  were  limited  to  planes  at  the  lim- 
it of  their  right  to  the  lode  on  the  surface, 
at  right  angles  to  the  general  course  of  the 
lode.  The  Eureka  Case  is  perhaps  the  only 
express  authority  for  this  proposition,  but  I 
do  not  find,  as  claimed  by  the  learned  counsel 
for  the  appellant,  that  It  has  been  repudiated 
by  later  cases.  '  On 'the  contrary,  these  cases 
which  imply  eztralateral  rights  when  the  end 
lines  are  not  parallel  seem  to  concede  this 
rule.  I  am  unable  to  understand  Walrath  v. 
Mining  Co.,  171  U.  S.  293,  18  Sup.  Ct.  DOO,  43 
L.  Ed.  170,  upon  any  other  theory.  There 
was  liberty  of  surface  form  under  the  act  of 
1866,  but  the  law  strictly  confined  the  right 
on  the  vein  below  the  surface.  This  accords 
both  with  the  Eureka  Case  and  the  Flagstaff 
Case,  98  U.  S.  463,  25  L.  Ed.  253.  In  the  lat- 
ter case  it  was  said:  "But  our  laws  have  at- 
tempted to  establish  a  rule  by  which  each 
claim  shall  be  so  many  feet  of  the  vein  length- 
wise of  Its  course  to  any  depth  below  the 
surface,  although  laterally  its  inclination  shall 
carry  It  ever  so  far  from  a  perpendicular." 
But  rights  on  the  strike  were  limited  by  the 
surface  lines  of  the  location  under  both  laws. 
Judge  Field  was  familiar  with  the  mining 
customs  and  laws.  I  have  no  doubt  he  ex- 
pressed in  the  Eureka  Case  what  had  been 
and   was  the  universal  tmderstandlng  and 


practice  of  miners.  The  rule  there  declared 
seems  to  me  reasonable,  and,  in  fact  the  only 
one  that  can  be  applied  to  such  patents  issued 
under  locations  made  before  the  law  of  1872 
came  into  existence.  If,  as  suggested,  the 
officers  of  the  land  office  usually  adjust  and 
make  the  end  lines  of  locations  parallel  be- 
fore Issuing  the  patent,  such  patents,  when 
Issued,  will  be  conclusive  evidence  that  such 
also  was  the  location. 

A  case  has  been  cited  In  which  the  end 
lines  of  the  location  converge  In  the  direqtion 
of  the  dip.  Carson  City  Gold  &  Silver  MIn. 
Co.  V.  North  Star  Mln.  Co.  (C.  C.)  73  Fed. 
597.  It  was  held  that  the  locator  had  extra- 
lateral  rights  because  the  conveyance  would 
give  less  rather  than  more  on  the  dip  of  the 
vein.  This  may  be  all  right,  as  it  seems  to 
me,  however,  not  because  the  patent  carries 
less  rather  than  more  than  would  pass  had 
the  end  lines  been  parallel,  but  because  that 
which  Is  granted  Is  described  so  that  it  can 
be  definitely  located.  Under  the  force  of  the 
restriction  contained  in  section  3  of  the  law 
of  1872,  the  locator  could  not  take  beyond 
planes  through  his  end  lines.  This  confined 
him,  within  well-defined  boundaries,  to  leas 
on  the  dip  below  the  surface  than  he  had  up- 
on the  surface.  If  this  was  an  attempt  to 
construe  the  act  of  1872,  the  logic  might  be 
questioned.  That  act  as  construed,  does  not 
grant  extralateral  rights  because  the  end  lines 
are  parallel  or  converge  towards  the  dip  of 
the  vein,  bat  If  they  are  parallel.  The  loca- 
tion there  un'der  consideration  was  made  un- 
der the  act  of  1866,  and  carries' extralateral 
rights  because  the  extent  of  such  rights  is 
definitely  described.  At  least  such  was  the 
fact  and  no  other  reason  was  required.  It 
was  therefore  not  necessary  in  that  case  to 
consider  th^  point  here  under  debate.  If  this 
position  be  correct  the  complaint  does  def- 
initely describe  the  segment  of  the  lode  from 
which  the  ore  was  taken.  The  Judgment  is 
affirmed. 

We  concur:  BEATTT,  O.  J.;  McFAR- 
LAND,  J.;  GAROUTTB,  J.;  HBNSHAW,  J.; 
HARRISON,  J. 


(181  Csl.  86) 
HOXIE  T.  BRYANT.     (U  A.  774-776.)' 
(Supreme  Court  of  California.    Dec.  22,  1900.) 

EXECUTION— LEVY  ON  NOTE  AND  MORTOAOE— 
ORDER  OF  COURT— RIGHT  TO  OBJEXTT. 

1.  It  is  immaterial  whether  a  levy  on  a  note, 
which  could  be  taken  on  execution  and  gold, 
was  made  by  an  order  of  court  or  otherwise. 

2.  Code  Civ.  Proc.  I  17,  subd.  3,  includes 
cotes  in  Its  definition  of  personal  property. 
Section  688  provides  that  property  may  be  at- 
tached or  taken  on  execution  in  like  manner  as 
on  writ  of  attachment;  and  by  section  542, 
subd.  3,  personal  property  capable  of  manual 
delivery  must  be  attached  by  taking  it  into  cus- 
tody. Held,  In  view  of  these  provisions,  that  a 
note  of  which  the  sheriff  may  peaceably  take 
actual  possession  may  be  levied  on  and  sold 
under  execution, 

3.  A  judgment  provided  that  a  note  and 
mortgage  filed  in  the  case  should  be  delivered 


*  >>b««rlin  duiltd  January  H^  IML 


Digitized  by 


Google 


154 


63  PACIFIC  REPORTBB. 


(Cal. 


to  defendant  on  his  payment  of  the  judgment, 
bnt  he  failed  to  pay  the  same,  and  made  no  at- 
tempt to  prevent  the  note  becoming  barred  by 
the  statute  of  limitations.  Held,  that  he  could 
not  object  to  a  levy  on,  and  sale  of,  the  note 
and  mortgage  under  the  judgment. 

Commissioners'  decision.  Department  2. 
Appeal  from  Bupe^ior  court,  Los  Angeles 
county;    D.  K.  Trask,  Judge. 

Action  by  H.  E.  Hoxle  against  E.  I.  Bryant 
There  was  a  judgment  for  plaintiff,  and  from 
orders  denying  defendant's  motlou  to  set 
aside  an  order  of  court  authorizing  a  levy, 
and  denying  a  motion  to  set  aside  a  levy  and 
sale,  and  denying  a  motion  to  declare  the 
Judgment  satisfied  and  discharged,  defend- 
ant appeals.    Afilrmed. 

Groodiflcb  &  McCutchen,  for  appellant. 
Works  &  Lee  and  Chas.  T.  Hovrland,  for  re- 
spondent. 

COOPEE,  C.  In  May,  1894,  the  defendant 
Tras  the  owner  of  a  promissory  note  and 
mortgage  made  by  one  Lewis  to  him  for  the 
sum  of  $500.  The  maker  of  the  note  was  In- 
aolvent,  and  the  lands  described  in  the  mort- 
gage were  of  small  value,  not  to  exceed  $100. 
Defendant  went  to  plaintiff,  and  by  false  rep- 
resentations in  regard  to  the  value,  of  the 
land  mortgaged,  and  by  taking  plaintiff  and 
showing  ber  different  lands,  representing 
that  he  was  showing  the  lands  mortgaged, 
succeeded  In  selling  the  note  and  mortgage 
to  plaintiff  for  its  face  value,  $500.  As  soon 
as  plaintiff  discovered  that  she  had  been  de- 
ceived and  defrauded,  she  brought  the  pres- 
ent action  In  the  superior  court  to  rescind  the 
sale,  and  to  recover  of  defendant  the  amount 
paid  him,  with  interest.  The  judge  of  the 
court  below  /ound  the  transaction  on  the  part 
of  defendant  fraudulent,  fully  stating  the 
facts  constituting  the  fraud,  and  adjudged 
that  the  sale  be  rescinded,  that  plaintiff  re- 
cover the  amount  paid  to  defendant,  with  in- 
terest and  costs,  and  that  the  note  and  mort- 
gage, which  had  been  filed  with  the  clerk  of 
the  court,  be  delivered  up  to  defendant  upon 
tals  paying  the  amount  so  adjudged  to  be  due 
plaintiff.  This  judgment  was  entered  Octo- 
ber 27,  1897,  and  has  become  final.  The  de- 
fendant has  never  paid  the  judgment  and  it 
does  not  appear  that  plaintiff  can  in  any  way 
obtain  satisfaction  of  the  same.  On  the' 11th 
day  of  March,  1899,  the  plaintiff  filed  a  peti- 
tion setting  forth,  among  other  things,  that 
the  note  and  mortgage  had  been  filed  as  ex- 
hibits at  the  trial,  and  were  in  the  clerk's  of- 
fice; that  the  judgment  had  never  been  paid, 
and  that  the  note  and  mortgage  would  be- 
come barred  by  the  statute  of  limitations 
on  the  5th  day  of  April,  1899;  and  praying 
for  an  order  permitting  the  sheriff  to  levy  an. 
execution  In  the  action  upon  the  said  prom- 
issory note,  and  sell  the  same  thereunder. 
The  court  made  an  order  as  prayed  for  in  the 
petition,  and  authorized  the  clerk  to  deliver 
up  the  said  note  and  mortgage  to  the  sheriff, 
for  the  purpose  of  permitting  execution  to 


be  levied  thereon.  In  pursuance  of  the  or- 
der, the  sheriff  levied  upon  the  note  and  mort- 
gage, took  them  Into  his  possession,  and  after 
notice  sold  them  to  plaintiff,  who  was  the 
highest  bidder  th«'refor.  On  April  4,  1899, 
the  day  before  the  statute  would  ran  against 
the  note  and  mortgage,  plaintiff  filed  a,  com- 
plaint for  the  foreclosure  thereof,  which  ac- 
tion Is  still  pending.  On  April  12,  1899,  the 
defendant  made  three  motions:  (1)  To  set 
aside  the  order  of  court  authorizing  the  levy 
on  the  note  and  mortgage;  (2)  to  set  aside  the 
levy  and  sale,  and  recall  the  writ  of  execu- 
tion; (3)  that  the  judgment  in  the  action  be 
declared  paid,  satisfied,  and  discharged. 
These  motions  were  each  denied,  and  de- 
fendant has  appealed  from  the  orders  by 
three  separate  appeals,  which  are  brought  up 
In  the  same  transcript.  The  first  two  mo- 
tions involve  practically  the  same  proposi- 
tion, and  may  be  considered  together. 

The  main  question  involved  and  discussed 
Is  as  to  whether  or  not  the  sheriff  may  levy 
a  writ  of  execution  upon  a  promissory  note, 
and  sell  it  as  personal  property  capable  of 
manual  delivery.  If  the  note  could  be  so 
levied  upon  and  sold.  It  Is  Immaterial  whether 
done  by  order  of  court  or  otherwise.  The 
order  probably  was  unnecessary,  but  It  did 
no  harm.  There  Is  no  question  here  Involv- 
ed as  to  the  right  of  the  sheriff  to  take  pos- 
session of  a  promissory  note  in  the  hands  of 
the  judgment  debtor.  Neither  is  there  any 
question  as  to  the  rights  of  any  other  cred- 
itor, except  the  plaintiff,  who  bad  the  ex- 
ecution Issued  upon  her  judgment  The 
question,  then.  Is  simply  as  to  the  right  of 
the  plaintiff  to  levy  an  execution  upon  a 
promissory  note  In  such  position  and  custody 
that  the  sheriff  may  peaceably  take  the  ac- 
tual possession  of  it  The  promissory  note 
was  personal  property.  Code  Civ.  Proc.  {  17, 
snbd.  3.  Pi^erty  may  be  attached  or  taken 
on  execution  in  like  manner  as  upon  writ  of 
attachment  Id.  S  688.  Personal  property 
capable  of  manual  delivery  must  be  attached 
by  taking  It  Into  custody.    Id.  {  542,  subd.  3. 

In  the  case  of  Davis  v.  Mitchell,  34  Cal. 
81,  the  matter  was  fully  considered,  and  it 
was  held  that  under  the  provisions  of  the 
practice  act,  which  are  similar  to  the  pro- 
visions of  the  Code  on  the  same  subject, 
a  promlssorj'  note  Is  subject  to  seizure  and 
sale  under  execution.  This  case  was  cited 
with  approval  In  Donohoe  v.  Gamble,  38  Cal. 
352,  and  has  never  been  overruled,  and  we 
see  no  reason  for  changing  the  rule  as  there- 
in laid  down.  This  court  in  McBride  v.  Fal- 
lon, 65  Cal.  303,  4  Pac.  19,  refers  to  the  case 
of  Davis  v.  Mitchell,  supra,  and  says:  "We 
could  not  vvlth  our  present  views,  assent  to 
the  doctrine  of  that  case;"  but  the  court  was 
discussing  the  question  as  to  whether  or  not 
a  Judgment  could  be  levied  upon  and  sold 
under  execution  as  personal  property  capable 
of  manual  delivery.  The  question  here  pre- 
sented was  not  In  any  way  Involved  in  the 
case.    In  Dore  v.  Dougherty,  72  Cal.  233,  13 
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Pu.  621,  It  was  held  tbat  a  Judgment  was 
oot  anbject  to  lery  and  sale  under  execution 
OS  penonal  property  actable  of  manual  deliv- 
ery. The  distinction  between  a  Judgment 
and  a  promissory  note  Is  plain.  The  Judg- 
ment is  a  matter  of  record.'  It  is  the  rec- 
ord evidence  of  the  debt  due  by  the  Judg- 
ment debtor.  It  Is  not  capable  of  being 
taken  out  of  the  boolc  where  it  Is  recorded 
and  personally  delivered.  The  sherifF  can- 
not seize  the  Judgment,  take  possession  of  it, 
and  sell  It  But  a  promissory  note,  negotia- 
ble in  form,  which  passes  in  the  commercial 
world  by  Indorsement  and  delivery,  and  Is 
■object  to  sale,  is  quite  different  The  own- 
er of  such  promissory  note  cannot  refuse  to 
pay  a  Just  Judgment  against  him,  and  claim 
the  note  as  exempt  from  execution.  If  it, 
in  any  way,  can  be  found  and  seized  by  the 
sheriff  on  execution,  It  may  be  sold  and  deliv- 
ered to  the  purchaser.  A  similar  statute  ex- 
ists In  Louisiana  (article  G47,  Code  Prac),  and 
it  Is  held  in  that  state  that  promissory  notes 
may  be  levied  upon  and  sold.  Fluker  v. 
BnlJard,  2  La.  Ann.  338;  Stodrton  v.  Stan- 
brough,  8  La.  Ann.  890;  Nugent  v.  IfcCaf- 
f  rey,  33  La.  Ann.  271.  In  Iowa  an  execution 
may  be  levied  upon  a  propilssory  note,  •a.xtA 
the  note  sold  by  the  sheriff.  Rev.  St  Iowa, 
I  3272;  Earhart  v.  Oant  32  Iowa.  483.  And 
■o  In  Indiana.  2  Hev.  St  1878.  p.  208,  {  438; 
Bay  V.  Saulspaugh.  74  Ind.  899.  In  Freem. 
Judgm.  (3d  Ed.)  {  112,  the  author  in  stating 
the  rule  says:  "There  are  many  choses  in  ac- 
tion which,  from  their  intangible  character, 
aeem  to  be  Incapable  of  being  made  the  sub- 
jects of  direct  levy  and  sale.  Of  this  charac- 
ter are  all  debts  and  credits  not  evidenced 
by  writing,  or  by  something  capable  of  being 
seised  and  taken  Into  possession,  or  in  some 
manner  made  to  bear  witness  to  a  change  in 
their- ownership."  He  then  enumerates  both 
accounts  and  Judgments  as  l>eing  such  prop- 
erty. In  a  late  case  decided  by  the  supreme 
conrt  of  New  York  (Kratzenstein  v.  Leh- 
man, 46  N.  Y.  Supp.  71),  in  spealdng  of  the 
authority  given  by  the  C!ode  of  New  York  to 
levy  upon  a  promissory  note,  the  court  said: 
"While  they  do  not  always  pass  by  delivery, 
but  sometimes  require  an  indorsement  to 
transfer  a  complete  title,  yet  they  are  usual- 
ly paid  or  payable  only  to  the  person  who  has 
them  in  his  actual  possession;  and  the  pos- 
session Itself  is  ordinarily  required  as  satis- 
factory evidence  of  the  right  to  recover  the 
money  which  is  to  be  paid  by  their  terms. 
While  they  are,  in  a  technical  sense,  choses 
in  action,  yet  practically  the  paper  Itself  Is 
property,  Is  regarded  as  such,  and  is  dealt 
with  like  other  tangible  personal  property." 
The  motions  were  therefore  properly  denied. 
Aside  from  the  main  point  the  defendant  is 
not  In  position  to  complain.  He  does  not 
appear  to  have  paid  the  Judgment  or  to 
have  in  any  way  attempted  to  get  the  promis- 
sory note  and  mortgage.  He  made  no  at- 
tempt to  prevent  the  note  from  becoming 
barred  by  the  vtatute,  and  when  he  made 


these  motions  the  statute,  but  for  the  act  of 
pUintlff,  would  have  run.  If  the  motions 
had  been  granted,  the  promissory  note  and 
mortgage  barred  by  the  statute  would  proba- 
bly be  worthless.  In  seems  that  defendant 
intends,  as  appears  by  this  record,  not  only  to 
leave  plaintiff's  Judgment  unpaid,  but  to  at- 
tempt to  keep  plaintiff  from  selling  the  mort- 
gaged lands,  which  the  court  found  to  be 
what  la  known  as  "wash  land  and  worthless." 
While  defendant  is  entitled  to  his  legal  rights, 
yet  his  position  here  certainly  does  not  com- 
mend him  to  the  favorable  consideration  of 
a  court  of  equity.  It  follows  that  the  orders, 
and  each  of  them,  should  be  affirmed. 

We  concur:    HAYNBS,  a;  CHIPMAN,  O. 

PER  OURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  orders,  and  each  of 
them,  are  afflnned. 


(131  Cal.  61) 
BOONBY  V.  SNOW,  Olty  Auditor. 
(S.  F.  1,629.)  1 

(Supreme  Court  of  California.    Dec.  21,  1900.) 

IfANDAHUS— TO     CITY     AUDITOR— VOLUNTARY 
PATMBNT— INVALID  ORDINANCS. 

1.  Mandamns  will  not  lie  to  compel  a  dty  au- 
ditor to  draw  a  warrant  pursuant  to  an  ordi- 
nance appropriating  money  to  pay  the  claim  of 
R.,  and  directing  the  auditor  to  draw  his  war- 
rant In  favor  of  R.  for  such  sum,  his  daty  not 
bein^  ministerial  merely  under  the  city  charter 
providing  that  every  demand  shall  be  uresented 
to  him  for  approval,  and  that  he  shall  "satisfy 
himself  whether  the  money  is  legally  due." 

2.  The  voluntary  character  of  a  payment  to 
a  city  for  license  under  the  Buppoi>ition  that 
the  place  of  business  is  within  the  city  limits  is 
not  changed  by  the  subsequent  discovery  that 
it  is  outside;  so  that  an  ordinance  providing 
for  its  repayment  is  invalid. 

Department  1.  Appeal  from  superior 
court,  Alameda  county;  F.  B.  Ogden,  Judge. 

Mandamus  by  Owen  F.  Rooney  against  R. 
W.  Snow,  auditor  of  the  city  of  Oakland. 
Judgment  for  defendant  Plaintiff  appeals. 
Affirmed. 

Reed  &  Nusbanmer,  for  appellant  W.  A. 
Dow,  for  respondent 

VAN  DYKE,  J.  In  April,  1808,  the  city 
council  of  the  city  of  Oakland  passed  an  or- 
dinance, the  first  section  of  which  reads  as 
follows:  "The  sum  of  one  thousand  dollars 
is  hereby  appropriated  from  the  general 
fund  of  the  city  of  Oakland  for  the  year 
1897-08  to  pay  the  claim  and  demand  of 
Owen  F.  Rooney  for  moneys  erroneously 
collected  by  the  city  of  Oakland  from  said 
Owen  F.  Rooney,  and  paid  by  him  under  pro- 
test as  liquor  license  for  the  saloon  and 
restaurant  kept  by  said  Owen  F.  Rooney  at 
the  end  of  the  Oakland  pier."  By  the  sec- 
ond section  of  the  said  ordinance  the  auditor 
Is  directed  to  draw  his  warrant  in  favor  of 
said  Rooney  tor  the  sum  of  $1,000,  and  the 
treasurer  of  the  city  Is  ordered  to  pay  said 
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warrant  The  respondent.  Snow,  as  auditor 
of  the  city  of  Oakland,  refused  to  draw  his 
warrant  upon  the  treasurer,  as  required  by 
said  ordinance.  Thereupon  the  plaintiff  ap- 
plied to  the  superior  court  of  Alameda  coun- 
ty for  an  alternative  writ  of  mandate  against 
said  respondent  as  such  auditor,  requiring 
him  to  show  cause  why  he  did  not  draw  a 
warrant  in  favor  of  the  plaintiff,  as  required 
by  said  ordinance.  The  respondent  demur- 
red to  plaintiff's  petition,  and  the  lower  court 
sustained  the  demurrer.  Plaintiff  declining 
to  amend,  Judgment  was  entered  In  favor  of 
the  defendant  for  costs,  from  which  Judg- 
ment this  appeal  is  taken. 

The  appellant  relies  upon  said  ordinance  as 
the  foundation  of  his  claim,  and  maintains 
that  the  auditor  of  said  city  has  no  discre- 
tion in  the  matter,  but  merely  a  ministerial 
duty  to  perform  in  drawing  the  warrant 
In  accordance  with  the  ordinance.  By  sec- 
tion 40  of  the  charter  of  the  city  of  Oak- 
land every  demand,  before  it  can  be  paid, 
must  be  presented  to  the  auditor  to  be  ap- 
proved, "who  shall  satisfy  himself  whether 
the  money  is  legally  due  and  remains  un- 
paid, and  whether  the  payment  thereof  from 
the  treasury  of  the  city  is  authorized  by 
law,  and  out  of  what  fund.  After  such  ex- 
amination he  shall  approve  or  reject  the 
claim  in  whole  or  in  part,  and  endorse  upon 
such  demand  his  approval  or  rejection  over 
his  signature,  together  with  the  date  thereof. 
If  it  is  approved,  the  fund  out  of  which  It 
Is  to  be  paid  shall  be  designated.  If  the 
claim  is  rejected,  or  any  part  of  it,  unless 
the  party  presenting  it  is  willing  to  take  in 
full  of  the  entire  demand  the  sum  offered, 
the  auditor  shall  return  it  to  the  council, 
board  or  other  body  which  originally  au- 
thorized it,  then  if  it  Is  allowed  by  a  ma- 
jority vote  of  all  the  members  of  the  coun- 
cil, or  of  the  members  of  the  board  or  other 
body  authorizing  it,  and  approved  by  the 
mayor,  it  can  be  audited  in  the  same  manner 
as  if  it  had  not  been  rejected:  provided,  the 
said  council,  board  or  other  body  had  the 
authority  to  make  the  expenditure  out  of 
which  the  claim  arose."  St.  1889,  p.  531. 
It  .is  manifest  from  the  city  charter  that 
the  powers  conferred  and  the  duties  Imposed 
on  the  auditor  in  the  premises  require  the 
exercise  of  judgment  and  discretion,  and  not 
merely  the  performance  of  clerical  or  min- 
isterial duties.  And  this  power  conferred 
upon  the  auditor  comes  from  the  same 
source  as  that  conferred  upon  the  city  coun- 
cil, and  is  of  equal  rank.  The  city  council 
has  no  power  to  direct  the  auditor  to  audit 
an  illegal  claim,  or  to  draw  his  warrant  for 
payment  of  the  same,  or  one  which  there  is 
no  authority  in  law  to  allow;  and,  if  the 
council  should  pass  such  an  ordinance,  the 
auditor  would  not  be  required  to  carry  out 
the  direction,  but  it  would  be  his  plain  duty 
to  refuse  to  do  so,— he  must  "satisfy  himself 
whether  the  money  is  legally  due."  As  said 
m  Von  Schmidt  v.  Widber,  105  Cal.  151,  38 


Pac.  682:  Towers  of  a  municipality  are 
to  be  exercised  through  its  legally  consti- 
tuted agents,  and  the  authority  of  such  offi- 
cer, board,  or  department  to  exercise  any  of 
the  corporate  power  with  which  a  munic- 
ipality has  been  clothed  must  be  distinctly 
conferred  upon  that  officer,  board,  or  de- 
partment, or  Its  acts  create  no  obligation 
against  the  municipality."  The  only  state- 
ment in  the  petition  In  reference  to  the  na- 
ture of  the  plaintiff's  demand  is  contained  in 
the  said  ordinance,  which  is  set  out  in  said 
petition;  and  the  language  of  the  ordinance 
is  that  the  claim  is  for  money  erroneously 
collected  by  the  city  of  Oakland  from  said 
Rooney  for  a  liquor  license  for  his  saloon 
and  restaurant  kept  by  him  at  the  end  of 
Oakland  pier.  But  the  petition  does  not 
show  how  or  why  the  money  was  erroneous- 
ly collected.  It  appears,  however,  that  in. 
City  of  Oakland  v,  Oakland  Water-Front  Oo., 
118  Cal.  160,  50  Pac.  2T7,  this  court  held  that 
"ship  channel,"  being  the  western  boundary 
line  of  the  city  of  Oakland,  was  the  line 
of  ordinary  low  tide.  The  end  of  the  Oak- 
land pier,  at  which  point  this  plaintiff's  sa- 
loon and  restaurant  were  kept,  was  discov- 
ered not  to  be  within  the  city  of  Oakland. 
The  plaintiff  and  others  were  supposed  to 
know  where  the  boundary  lines  of  the  city 
of  Oakland  were  as  well  before  as  since 
the  decision  in  question.  The  charter  of  the 
city  of  Oakland,  defining  Its  boundaries.  Is 
a  public  statute,  and  the  lines  were  not  al- 
tered or  changed  by  such  decision,  but  sim- 
ply defined  according  to  the  act  Itself.  The 
payment  of  the  license  by  Rooney,  although 
it  was  stated  in  the  ordinance  to  have  been 
under  protest,  was,  nevertheless,  voluntary 
on  his  part,  and  as  such  cannot  be  recover- 
ed back.  "The  Illegality  of  the  demand 
paid  constitutes  of  itself  no  ground  for  re- 
lief. There  must  be,  in  addition,  some  com- 
pulsion or  coercion  attending  its  assertion, 
which  controls  the  conduct  of  the  party  mak- 
ing the  payment"  Brumagim  v.  Tiillnghast, 
18  Cal.  271.  In  Maxwell  v.  San  Luis  Obispo 
Co..  71  Cal.  466,  12  Pac.  484,  the  plaintiff  al- 
leged that  "the  moneys  sued  for  were  exacted 
and  collected  by  the  tax  collector  without 
authority  of  law,  and  as  a  condition  prece- 
dent to  the  carrying  on  of  business,  and  by 
tlireats,  menaces,  legal  prosecutions,  suits, 
actions,  processes,  attachments,  seizures, 
confiscations,  and  sequestrations,  which  he, 
the  said  tax  collector,  gave  out  and  made 
for  the  purpose  of  causing  the  payment  of 
said  moneys;  and  that  said  moneys  were  all 
paid  imder  and  by  reason  of  said  threats  and 
menaces,  and  would  not  have  been  paid  but 
for  such  threats  and  menaces."  Yet  this 
court  in  Its  decision  says:  "The  tax  col- 
lector had  no  real  or  apparent  power  to 
execute  the  threats  of  seizure,  confiscation, 
and  sequestration.  The  law  under  which 
he  assumed  to  exact  license  taxes  authorized 
him  to  direct  suits  to  be  brought  for  the 
recovery  of  such  taxes,  and  to  have  attach- 
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mfrnts  issued  In  such  actions;"  and  adds 
tliat  the  plaintiff  was  "not  liable  to  anytbing 
beyond  civil  and  criminal  prosecutions  in 
which  the  invalidity  of  the  law  which  au- 
thorized the  collection  of  the  taxes  would 
have  been  a  perfect  defense."  Many  cases 
are  referred  to  in  support  of  this  view  of  the 
court  which  it  is  unnecessary  here  to  quote. 
It  was  held  in  that  case  that  the  complaint 
did  not  state  a  cause  of  action  for  the  re- 
covery of  money,  and  the  judgment  was  re- 
versed, with  directions  to  the  court  below  to 
sustain  the  demurrer  to  the  complaint.  In 
Pbelan  v.  City  and  County  of  San  Francisco, 
120  Cal.  1,  52  Pac.  38,  it  is  said  that,  in  order 
to  constitute  a  payment  under  duress,  there 
must  be  some  coercion  or  compulsion,  or 
some  exercise  of  authority  over  the  person 
or  property  of  the  party  making  the  pay- 
ment which  controls  his  action,  and  which 
can  be  avoided  only  by  making  the  pay- 
ment. Nor  does  the  payment  of  the  taxes 
under  protest  of  such  party  take  from  the 
payment  its  voluntary  character  unless  it  is 
necessary  In  order  to  protect  his  person  or 
property.  To  the  same  effect  are  O'Brien 
V.  Colusa  Co.,  67  Cal.  503,  8  Pac.  37,  and 
Grimley  v.  Santa  Clara  Co.,  68  Cal.  675,  9 
Pac.  840.  The  payment  of  the  license  tax  by 
the  appellant  was  voluntarily  made  under 
the  supposition,  doubtless,  that  his  place  of 
business  was  within  the  city  of  Oakland. 
But,  because  that  turns  out  not  to  be  so,  the 
character  of  the  payment  is  not  altered.  In 
law  It  is  still  deemed  to  be  a  voluntary  pay- 
ment, and  the  city  is  not  responsible  in  the 
matter,  nor  required  to  refund  the  money 
80  paid.  This  being  so,  the  ordinance  under 
consideration  is  without  authority  of  law, 
and  invalid,  and  the  respondent  was  fully 
Justified  in  refusing  to  follow  its  direction. 
Judgment  affirmed. 


We   concur: 
BON.  J. 


GAROUTTE,   J.;    HABRI- 


(ISl  Cal.  149) 

BLKWKTT  V.  MILLER  et  al.    (Sac.  753.)i 

(Supreme  Court  of  California.    Dec.  28,  1000.) 

BHKRIFFS  —  LBVT  ON  EXEMPT  PROPERTY  — 
MEASURE  OF  DAMAGES— NEW  TRIAL— NEW- 
LY-DISCOVERED EVIDENCE— DILIOENCE. 

1.  Where  an  action  is  brought  against  a  sher- 
iff for  the  wrongful  sale  of  exempt  property, 
and  the  full  value  thereof  is  recovered,  it  is 
error  to  refuse  a  new  trial  on  the  ground  of 
newly-discovered  evidence  on  a  showing  that 
the  owner  of  the  property  repurchased  it  after 
the  sheriff's  sale  for  less  than  it  was  worth, 
since  the  measare  of  damages  is  the  sum  nec- 
essary to  compensate  the  owner  as  authorized 
by  C3v.  Code,  g  3333,  and  not  the  value  of  the 

Sroperty  as  authorized  by  section  3336,  as  the 
itter  section  does  not  apply  when  the  property 
is  repurchased. 

2.  On  the  trial  of  an  action  against  a  sheriff 
for  the  wrongful  sale  of  exempt  property,  the 
plaintiff's  pleadings  did  not  show  that  the  prop- 
erty had  been  repurchased  after  the  sale  for 
less  than  'ts  value,  and  the  plaintiff  did  not 
testify  to  such  fact,  but  a  witness  testified  that 

•  Rrtortm  danled  JaanaTy  tt,  IttL 


he  saw  part  of  the  property  in  plaintiff's  pos- 
session after  the  sale.  Plaintiff  recovered  a  ver- 
dict for  the  value  of  the  property.  Meld  not  to 
show  sncb  a  want  of  diligence  on  the  part  of 
defendant  as  would  warrant  a  refusal  of  a  new 
trial  on  a  showing  of  such  repurchase. 

3.  Where  a  sheriff  wrongfully  sells  exempt 
property  in  connection  with  otlier  property,  and 
all  is  repurchased  by  the  owner  for  less  than 
its  value,  the  amount  so  paid  should  be  appor- 
tioned between  the  exempt  and  the  other  prop- 
erty in  determining  the  damage  caused  by  the 
sale  6f  the  exempt  property,  in  an  action 
against  the  sheriff  to  recover  therefor. 

Commissjoners'  decision.  Department  2. 
Appeal  from  superior  court,  Merced  county; 
William  O.  Miner,  Judge. 

Action  by  H.  C.  Blewett,  administrator, 
against  Henry  Miller  and  others,  for  the 
wrongful  levy  and  sale  of  exempt  property. 
From  a  Judgment  in  favor  of  the  plaintiff, 
and  from  an  order  denying  a  new  trial,  the 
defendants  appeal.    Reversed. 

B.  N.  Rector  and  Frank  H.  Farrar,  for  ap- 
pellants. Chas.  H.  Marks  and  B.  F.  Fowler, 
for  respondent 

SMITH,  a  The  appeal  Is  from  a  Judgment 
In  favor  of  the  plaintiff  and  from  an  order  de- 
nying the  defendants'  motion  for  a  new  trial, 
but  the  only  point  made  by  the  appellants* 
counsel,  and  the  only  point  that  need  be  con- 
sidered, is  that  a  new  trial  should  have  been 
granted  on  the  ground  of  newly-discovered 
evidence.  The  defendant  Warfleld  is  sheriff 
of  Merced  county,  and,  it  is  found,  seized  un- 
der attachment  certain  property  of  the  plain- 
tiff's Intestate  that  was  exempt  from  execu- 
tion, namely,  a  harvester  and  five  gang  plows. 
The  other  defendants  are  the  sureties  on  his 
official  bond.  The  suit  was  brought  to  re- 
cover damages  for  this  taking.  The  court 
found  that  the  harvester  was  at  the  time  of 
the  taking  of  the  value  of  $1,000,  and  the 
plows  of  $60,  and  gave  Judgment  for  the  ag- 
gregate amount  'with  legal  interest  from  the 
time  of  the  taking.  It  appears  from  the  affi- 
davit of  Warfleld  that  at  the  sale  of  the  prop- 
erty levied  on  by  him— consisting  of  the  prop- 
erty in  controversy  and  23  mules  and  other 
property — the  whole  of  the  property  was  sold 
to  C.  F.  Blewett  (plaintiff  In  the  attachment 
suit)  for  the  sum  of  $750,  who,  on  the  same 
day,  sold  the  same  to  the  plalntllTs  intes- 
tate for  the  sum  of  $1,100,  and  that  the  mules 
alone  were  worth  more  than  that  sum.  Had 
this  fact  been  known  at  the  trial,  the  result 
must  have  been  different;  for  the  plaintiff— 
his  intestate  having  recovered  the  property- 
was  not  entitled  to  recover  its  full  value.  The 
rule  is  that  "where  one  recovers  his  property 
again  which  had  been  unlawfully  taken  from 
him,  be  is  considered  as  having  received  it 
in  mitigation  of  damages";  and  the  measure 
of  damages,  in  the  absence  of  special  damage, 
is  the  expense  of  procuring  its  return  (with 
Interest).  1  Suth.  Dam.  239.  And  see  3  Snth. 
Dam.  527,  and  to  same  effect  1  Sedg.  Meas. 
Dam.  {  68.  The  rule,  applies  generally  with- 
out regard  to  the  means  by  which  the  retam 
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is  secured,  whether  by  purchase  or  otherwise. 
"Thus,  when  plaintiff's  property  was  seized 
and  sold  by  the  defendant  [a  sheriff],  and 
was  repurchased  by  the  plaintiff  from  one 
who  bought  It  in  at  the  sheriff's  sale,  it  was 
held  that  the  measure  of  damages  was  the 
amount  paid  to  repurchase  the  property."  Id. 
The  point  is  directly  decided  by  the  court  of 
civil  appeals  of  Texas  in  Field  v.  Munster,  32' 
S.  W.  417,  where  the  subject  is  fully  dis- 
cussed, and  the  above  and  numerous  other  au- 
thorities cited.  The  decision  was  affirmed  on 
writ  of  error  by  the  supreme  court  of  Texas 
(Munster  v.  Fields,  33  S.  W.  852),  the  court 
citing  as  additional  authorities  Kline  v.  Mc- 
Candless,  139  Pa.  St.  223,  20  Atl.  IMS;  Fields 
V.  Williams  (Ala.)  8  South.  808.  The  provi- 
sions of  section  3330,  Civ.  Code,  are  to  be  un- 
derstood as  applying  only  to  cases  where  the 
property  is  not  returned  or  recovered,  not  as 
abolishing  the  rule  that  the  recovery  of  the 
property  is  to  be  considered  In  mitigation  of 
damages.  In  such  cases  the  rule  Is  as  stated 
in  section  3333,  Id. 

With  regard  to  the  question  of  diligence  on 
the  part  of  the  defendant,  I  have  more  dlfQ- 
culty  In  coming  to  a  conclusion.  "The  pre- 
sumption Is  that  the  discretion  [of  the  lower 
• -court]  has  been  properly  exercised."  Helntz 
v.  Cooper,  104  Cal.  670,  38  Pac.  512.  But  here 
the  new  fact  was  of  such  a  character  that  If 
might  have  remained  undiscovered  by  the 
defendant  even  after  the  most  extraordinary 
diligence;  nor  was  there  anything  in  the  cir- 
cumstances of  the  case  to  put  the  defendant 
on  inquiry  (104  Cal.  671,  38  Pac.  512),  unless 
It  was  the  statement  of  the  witness  Hoult 
that  he  had  seen  the  harvester  on  the  ranch 
of  the  plaintiff's  Intestate  subsequent  to  the 
sheriff's  sale.  But  a  statement  of  this  kind, 
made  by  a  witness  on  the  trial,  might,  under 
the  circumstances  of  the  case,  very  well  es- 
cape the  notice  even  of  diligent  counsel;  for 
the  fact— though  known  to  the  plaintiff  and 
his  attorneys— was  suppressed  by  them,  or  at 
least  not  referred  to  In  the  pleadings,  and  the 
plaintiff  himself  as  witness,  though  sworn  to 
tell  the  whole  truth,  said  nothing  about  it. 
This  conduct,  whether  designed  to  have  such 
effect  or  otherwise,  would  naturally  tend  to 
mislead  the  defendant,  and  the  plaintiff  can- 
not complain  if  it  in  fact  had  such  effect. 

The  case  has  evidently  been  tried  on  a 
wrong  theory,  and  a  new  trial  should  be  had. 
On  the  new  trial  the  whole  amount  paid  by 
the  plaintiff's  intestate  on  the  purchase  from 
C.  F.  Blewett  should  be  apportioned  between 
the  property  In  controversy  and  the  other 
property  according  to  relative  value;  and  the 
defendant  should  be  charged  only  with  the' 
amount  apportioned  to  the  former,  with  legal 
interest  from  the  date  of  sale,  and  any  special 
damages,  if  any,  that  may  be  proved.  I  ad- 
vise that  the  judgment  and  order  appealed 
from  be  reversed,  and  the  cause  remanded  for 
new  trial. 

■V\'e  concur:    GRAY,  C;   HAYNES,  C. 


PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  reversed,  and  the  cause 
remanded  for  new  trial. 


(131  Cal.  73) 
MULCAHEY  et  al.  v.  DOW  et  aL 
(S.  F.  1,719.) 
(Supreme  Cburt  of  California.    Dec.  21,  1900.) 

INVOLUNTARY  TRUSTEE— FRAUD— DECREE  OP 
DISTRIBUTION— EVIDENCE. 

1.  Civ.  0>de,  §  2224,  providing  that  "one  who 
gains  a  thing  by  fraud  •  •  •  is  •  •  * 
an  involuntary  trustee  of  tlie  thing  gained  for 
the  benetit  of  the  person  who  would  otherwise 
have  gained  it,"  if  covering  property  gained  by 
a  judicial  decree,  applies  only  where  the  fraud 
is  such  as  would  justify  a  court  of  equity  in 
setting  aside  the  decree. 

2.  A  proceeding  to  secure  a  decree  of  dis- 
tribution being  one  in  rem,  the  decree  therein  is 
binding  on  one  who  did  not  appear,  though  he 
had  constructive  notice  only  under  the  statute. 

3.  A  decree  of  distribution  finding  the  wife 
of  intestate  the  only  heir,  and  distributing  the 
entire  estate  to  her,  cannot  be  succesBfully  at- 
tacked for  fraud  by  general  evidence  tending 
in  an  unsatisfactory  way  to  show  merely  that 
several  years  before  her  husband's  death  she 
knew  of  the  existence  of  persons  who  were 
heirs  of  his,  and  that  she  told  the  attorney  who 
prepared  the  petition  for  letters  of  administra- 
tion that  her  husband  had  no  relatives. 

Van  Dyke,  J.,  dissenting. 

In  bonk.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  James  M. 
Trontt,  Judge. 

Action  by  Margaret  Mulcahey  and  others 
against  Hezekiab  Dow  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

Myrick  &  Deering,  for  appellants.  H.  H. 
Reid,  W.  H.  Bodfish,  Beatty  &  Beatty,  and 
A.  Ruef,  for  respondents. 

GAROUTTE,  J.  Arthur  Waters  died  in- 
testate In  the  city  of  San  Francisco,  leaving 
a  wife,  Elizabetb,  here,  and  a  sister  and 
nephews  in  other  states.  Administration  was 
had  upon  his  estate,  and  In  due  time,  and 
after  due  notice,  a  decree  of  distribution  was 
entered,  which  found  that  the  wife,  Eliza- 
beth, was  the  only  heir  of  her  husband,  and 
all  of  bis  estate  was  thereupon  distributed 
to  her.  Subsequently  she  died,  and  these  de- 
fendants are  her  successors  In  interest  Plain- 
tiffs- a  sister  of  Arthur  Waters,  deceased, 
and  a  certain  nephew  and  niece — ^brought 
this  action,  claiming  to  be  his  heirs  at  law, 
and  asserting  that  the  wife,  Elizabeth,  un- 
der the  decree  of  distribution,  held  their  re- 
spective shares  of  the  property  as  an  involun- 
tary trustee.  They  were  nonsuited,  and  Judg- 
ment went  against  them.  The  sufficiency  of 
the  evidence  to  support  the  judgment  will  be 
the  material  matter  considered  upon  this 
appeal. 

As  a  legal  foundation  ui>on  which  to  rest 
their  claims,  plaintiffs  rely  upon  section  2221 
of  the  Civil  Code,  which  says:  "One  who 
gains  a  thing  by  fraud,  accident,  mistake,  un- 
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due  Influence,  •  •  •  or  other  wrongful 
act.  Is  ♦  •  •  an  Involuntary  trustee  of 
the  thing  gained,  for  the  benefit  of  the  per- 
son who  would  otherwise  have  had  It."  For 
present  purposes  It  will  be  conceded  that  this 
section,  in  Its  terms.  Is  broad  enough  to  ap- 
ply to  judgments  of  courts  adjudicating  prop- 
erty rights;  and  here  fraud  upon  the  part 
of  the  wife,  Elizabeth,  In  securing  a  Judg- 
ment, Is  relied  upon  to  support  a  recovery. 
In  cases  of  this  character.  In  order  to  sub- 
stantiate the  charge  of  fraud,  evidence  must 
be  produced  which  is  fully  satisfactory  to  the 
jndicial  mind.  The  rule  is  clearly  stated  In 
Wickershaui  v.  Comerford,  104  Cal.  495,  38 
Pac.  101,  where  this  court  said:  "It  was  nec- 
essary for  the  plaintiff  to  establish  by  clear 
and  Indubitable  proof,  to  the  satisfaction  of 
the  superior  court,  that  the  order  setting 
apart  the  homestead  had  been  obtained 
through  some  fraud  practiced  upon  that 
court  by  the  defendant.  •  •  *  She  can- 
not be  charged  with  fraud,  or  any  fraudulent 
imposition  upon  the  court,  for  merely  failing 
to  state  In  her  petition  any  facte  tending  to 
show  that  the  petition  ought  not  to  be  grant- 
ed, unless  It  is  made  to  appear  that  she  knew 
the  import  of  these  factii,  and  that  they  were 
willfully  suppressed  by  her  with  the  Inten- 
tion of  deceiving  the  court,  and  thereby  in- 
ducing It  to  grant  her  petition."  Again, 
fraud  must  be  shown  which  is  extrinsic  and 
collateral  to  the  cause.  It  is  held  In  Pico  v. 
Cohn.  91  Cal.  129,  25  Pac.  970,  27  Pac.  537, 
13  Ia  R.  A.  336,  that  neither  perjury  nor  sub- 
ornation of  perjury  constitute  a  fraud  which 
will  support  a  cause  of  action  to  set  aside  a 
Judgment  based  thereon.  In  Fealey  v.  Fea- 
ley,  104  Cal.  354,  38  Pac.  49,  this  court  said: 
"The  fraud  which  is  set  forth  as  the  basis  of 
the  plaintiff's  cause  of  action  relates  to  the 
alleged  falsity  of  defendant's  statement  made 
In  her  petition  for  the  order  setting  aside  the 
homestead,  and  again  repeated  Ih  her  testi- 
mony upon  the  hearing  of  such  petition,  con- 
cerning the  nature  of  the  title  to  the  land  set 
apart  to  her  as  a  homestead;  but  the  ques- 
tion of  title  thus  presented  and  sought  to  be 
litigated  in  this  action  was  necessarily  in- 
-volved  la  the  proceeding  to  set  apart  the 
homestead,  and  the  order  or  judgment  of 
the  court  therein  was  a  determination  that 
the  allegation  of  defendant's  petition  in  re- 
gard to  the  nature  of  the  title  to  the  land  so 
set  apart  was  true,  and  that  her  testimony 
relating  to  the  same  matter  given  upon  the 
trial  of  that  proceeding  was  also  true. 
•  •  *  Under  these  circumstances  that 
judgment  Is  conclusive  upon  the  plaintiff, 
and  she  cannot  be  permitted  to  bring  into 
litigation  the  same  matters  therein  involved, 
and  settled  by  that  judgment."  Lynch  v. 
Rooney,  112  Cal.  279,  44  Pac.  565,  Is  similar 
to  the  case  at  bar,  save  that  the  ground 
there  relied  upon  for  equitable  relief  was  not 
fraud,  but  mistake.  In  that  case  it  was  held 
that  the  decree  of  distribution  was  final  and 
conclusive   upon   all   questions   of   heirship. 


The  aforesaid  section  of  the  Civil  Code  relat- 
ing to  Involuntary  trustees  places  ni'stake 
and  fraud  in  the  same  category,  and,  if  the 
reasoning  in  Lynch  v.  Rooney,  be  sound,  the 
same  reasoning  must  control  here. 

In  speaking  of  decrees  of  distribution,  sec- 
tion 1666  of  the  Code  of  Civil  Procedure 
reads:  "In  the  order  or  decree  the  court  must 
name  the  persons  and  the  proportions  or 
parts  to  which  each  shall  be  entitled.  •  •  • 
Such  order  or  decree  Is  conclusive  as  to  the 
rights  of  heirs,  legatees  or  devisees,  subject 
only  to  be  reversed,  set  aside  or  modified  on 
appeal."  The  all-Important  question  upon  the 
hearing  of  a  petition  for  a  decree  of  distribu- 
tion of  the  estate  of  an  Intestate  Is,  who  are 
the  heirs  entitled  to  take  the  estate?  The 
identity  of  the  heirs  being  determined,  the 
proportion  of  each  is  not  a  dlfiScult  question 
to  decide,  for  the  taw  itself  fixes  those  propor- 
tions; and,  if  the  question  of  heirship  is  not 
settled  by 'the  decree  of  distribution,  then 
nothing  Is  settled  by  it,  and  the  whole  pro- 
ceeding Is  a  vain  and  useless  thing.  And  this 
section  of  the  Code  declare?  In  terms  that  the 
decree,  subject  to  appeal,  is  conclusive  as  to 
the  rights  of  heirs,  legatees,  and  devisees. 
Hence  It  must  be  the  rule  that,  conceding  sec- 
tion 2224  is  broad  enough  to  cover  property 
gained  by  a  judicial  decree,  still  it  only  ap- 
plies to  cases  where  the  fraud  Is  such  as 
would  justify  a  court  of  equity  in  setting 
aside  a  judgment.  We  here  have  a  Judicial 
decree  that  these  plaintiffs  are  not  heirs  at 
law  of  Arthur  Waters,  deceased,— a  decree 
that  has  never  been  assailed,  and  which,  by 
the  very  terms  of  the  section  quoted,  has  be- 
come final  and  conclusive.  It  seems  idle  to 
say  that  the  validity  of  the  decree  Is  recog- 
nized by  the  plaintiffs,  and  that  they  rely  up- 
on Its  validity  in  seeking  relief.  They  are 
only  entitled  to  the  relief  sought  by  showing 
circumstances  In  the  procurement  of  the  de- 
cree itself  which  would  justify  a  court  of 
equity  in  setting  It  aside  for  fraud.  If  those 
circumstances  are  not  shown,  they  secure  no 
relief.  They  must  attack  and  overthrow  the 
fluding  of  fact  In  the  decree  as  to  the  heir- 
ship of  the  wife,  Elizabeth,— a  finding  ex- 
pressly placed  there  by  direct  authority  of  the 
statute,— In  order  that  they  may  show  them- 
selves heirs  at  law  of  the  deceased,  Arthur 
Waters.  It  therefore  seems  inevitable  that, 
in  order  to  secure  the  relief  here  sought,  they 
must  go  behind  the  decree,  and  falsify  the 
Important  finding  of  fact  upon  which  it  Is 
based.  In  view  of  the  decision  in  Pico  v. 
Cohn,  supra,  and  other  cases  cited,  if  these 
plaintiffs  bad  appeared  In  person  at  the  hear- 
ing upon  the  petition  for  distribution,  and 
had  litigated  the  question  of  heirship,  and 
lost  their  cause,  certainly  that  decree,  aside 
from  the  question  of  extrinsic  and  collateral 
fraud,  would  have  forever  foreclosed  them 
from  bringing  an  action  of  this  character. 
But  now  the  point  Is  made  that  plaintiffs  only 
had  constructive  notice  of  the  hearing.  anJ 
for  that  reason  a  different  rule  of  law  applies 
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to  them.  The  case  of  Uunlap  v.  Steere,  92 
Cal.  344,  28  Pac.  563,  16  U  R.  A.  361,  and 
the  authorities  cited  in  that  decision,  are  re- 
lied  upon  to  support  this  contention;  but  that 
the  rule  there  declared  ever  applied  to  a  pro- 
ceeding in  rem  we  gravely  doubt.  A  proceed- 
ing to  secure  a  decree  of  distribution  is  essen- 
tially a  proceeding  in  the  nature  of  one  in 
rem.  It  has  none  of  the  characteristics  of  a 
proceeding  in  personam,  as  was  the  case  of 
Dunlap  V.  Steere,  supra.  In  Hill  Co.  t.  Law- 
ler,  116  Cal.  359,  48  Pac.  323,  this  court, 
speaking  through  Mr.  Justice  Harrison,  said: 
"The  distribution  of  the  estate  includes  the 
determination  of  the  persons  who,  by  law, 
are  entitled  thereto,  and  also  the  proportions 
or  parts  to  which  each  of  these  persons  Is 
entitled.  *  ♦  •  By  giving  the  notice  di- 
rected by  the  statute,  the  entire  world  is  call- 
ed before  the  court,  and  the  court  acquires 
jurisdiction  over  all  persons  for  the  purpose 
of  determining  their  right  to  any  portion  of 
the  estate;  and  every  person  who  may  assert 
any  rights  or  Interest  therein  is  required  to 
present  his  claim  to  the  court  for  Its  deter- 
mination. Whether  he  appear  and  present  his 
claim,  or  fall  to  appear,  the  action  of  the 
court  Is  equally  conclusive  upon  him,  'subject 
only  to  be  reversed,  set  aside,  or  modified  on 
appeal.*  The  decree  is  as  binding  upon  him 
if  he  fall  to  appear  and  present  his  claim,  as 
if  his  claim  after  presentation  had  been  dis- 
allowed by  the  court"  In  view  of  tills  clear 
and  forcible  language,  emanating  from  the 
court  in  bank.  It  would  seem  that  the  plain- 
tiffs' claim  entirely  dissolves,  to  the  extent, 
at  least,  of  the  principle  of  law  invoked  in 
Dunlap  V.  Steere,  supra. 

The  nonsuit  was  properly  granted  on  the 
evidence.  There  .was  no  extrinsic  or  collat- 
eral fraud.  Fraud  must  plainly  appear  from 
the  evidence,  and  here  It  does  not  appear  at 
all.  There  is  some  general  evidence  tending 
in  an  unsatisfactory  way  to  show  tliat  Eliza- 
beth Waters  knew  of  the  existence  of  these 
plaintiffs  several  years  prior  to  the  death  of 
her  husband.  There  is  also  some  evidence 
showing  that  she  told  W.  H.  Metson,  an  at- 
torney at  law,  who  prepared  the  petition  for 
letters  of  administration  in  behalf  of  Grant 
and  Pennell,  petitioners  for  letters,  that  her 
husband  had  no  relatives;  and  this  Is  all  the 
evidence  of  fraud  that  we  can  find  In  the  rec- 
ord. The  showing  made  is  too  weak  to  stand 
alone.  It  would  not  support  a  judgment  if 
one  rested  upon  it  The  fact  that  Elizabeth 
Waters  did  not  inform  these  relatives,  living 
in  different  states,  of  the  death  of  her  hus- 
band, is  not  material  here.  No  legal  duty  de- 
volved upon  her  to  furnish  them  with  that 
information.  There  Is  nothing  to  indicate 
that  she  acted  in  bad  faith  at  any  stage  of 
the  administration,  or  made  the  statements 
to  Metson  with  the  purpose  or  design  of  de- 
frauding anybody,  or  imposing  upon  the  court. 
There  is  no  evidence  showing  that  she  knew 
these  plaintiffs  were  entitled  to  any  part  of 
the  estate  as  heirs  at  law  of  her  husband. 


There  is.  no  evidence  showing  that  the  decree 
of  distribution,  wherein  it  is  found  as  a  fact 
that  she  was  the  only  heir,  was  based  upon 
her  testimony,  or  upon  any  testimony  in- 
duced by  her  to  be  given  before  the  court 
If  this  decree  was  based  upon  the  testimony 
of  Grant,  one  of  the  administrators,  as  claim- 
ed by  plaintiffs,  there  is  no  evidence  but  that 
his  knowledge  or  information  upon  the  sub- 
ject came  from  his  friend,  Arthur  Waters, 
during  his  lifetime,  or  from  some  source  other 
than  that  of  EUzabetb  Waters.  And,  if  all  of 
these  things  had  appeared  by  the  evidence, 
then  whether  or  not  they  constituted  extrin- 
sic fraud  would  still  be  an  open  question. 
Tried  by  the  test  laid  down  in  Wickersham 
v.  Comerford,  the  nonsuit  was  properly  grant- 
ed. The  errors  of  law  relied  upon  are  unsub- 
stantial. For  the  foregoing  reasons,  the  judg- 
ment and  order  are  affirmed. 

We    concur:      McFARLAND,    J.;     HEN- 
SHAW,  J.;  TEMPLE,  J.;  HARRISON.  J. 

VAN  DYKE,  J.  I  dissent  The  purpose  of 
the  proceeding  Is  not  to  disturb  this  action 
of  the  probate  court  at  all.  That  court  had 
jurisdiction  of  the  laatter  In  question,  and 
upon  the  testimony  and  showing  before  It 
the  decree  of  distribution  could  not  weli  have 
been  dilTerent  from  the  one  entered.  The 
question  here  Is  whether  a  party  who  has 
.succeeded  in  obtaining  a  thing  through  fraud 
can  be  compelled  to  yield  it  to  whom  It  prop- 
erly belongs,  and  who  would  not  have  been 
deprived  of  it  excepting  through  such  fraud. 
Our  Code  lays  down  the  general  rule  in  such 
cases  In  the  following  language:  "One  who 
gains  a  thing  by  fraud,  accident,  mistake,  un- 
due influence,  the  violation  of  a  trust,  or  oth- 
er wrongful  act,  is,  unless  he  has  8«me  other 
and  better  right  thereto,  an  Involuntary  trus- 
tee of  the  thing  gained  for  the  benefit  of  the 
person  who  would  otherwise  have  had  it" 
Civ.  Code,  i  2224.  It  is  alleged  in  the  com- 
plaint that  the  plaintiffs  were  prevented 
from  appearing  and  presenting  their  claims 
by  the  fraudulent  conduct  of  Elizabeth  Wa- 
ters, who  willfully  and  Intentionally  repre- 
sented to  the  court  that  she  was  the  sole  and 
only  heir,  when  she  knew  the  plaintiffs  were 
also  heirs  of  the  deceased  husband,  and  en- 
titled to  a  share  of  his  estate.  In  Story's  Eq- 
uity  Jurisprudence  it  is  said:  "In  general.  It 
may  be  stated  that  in  all  cases  where,  by  ac- 
cident or  mistake,  or  fraud,  or  otherwise,  a 
party  has  an  unfair  advantage  in  proceed- 
ings in  a  court  of  law,  which  must  neces- 
sarily make  that  court  an  Instrument  of  In- 
justice, and  It  is  therefore  against  conscience 
that  he  should  use  that  advantage,  a  court  of 
equity  will  Interfere  and  restrain  him  from 
using  the  advantage  which  he  has  thus  im- 
properly gained."  Story,  Eq.  Jur.  S  885.  To 
the  same  effect  the  rule  is  stated  in  Pom.  Eq 
Jur.  §  1053;  Moore  v.  Crawford,  130  U.  S. 
128,  9  Sup.  Ot.  447.  32  L.  Ed.  878.  In  Wicker- 
sham V.  Comerford.  96  Cal.  439.  31  Pac.  360, 
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it  was  claimed  by  defendant,  as  here,  that 
tbe  facts  stated  In  the  complaint  did  not  con- 
stitute fraud  of  wlilch  the  plaintiff  was  en- 
titled to  complain.  Tlie  Justice,  in  writing 
tiie  opinion  in  that  case,  says:  "Tbe  com- 
plaint charges  a  willful  suppression  of  a  ma- 
terial truth,  and  a  suggestion  of  a  falsehood 
by  defendant,  with  Intent  to  deceive  and  mis- 
lead tbe  conrt,  to  tbe  prejudice  of  tbe  cred- 
itors of  tbe  estate,  and  avers  that  such  sup- 
pression and  suggestion  had  the  Intended  ef- 
fect, to  the  Injury  of  the  plaintiff,  who  was 
one  of  such  creditors.  I  think  this  constitut- 
ed fraud."  In  Wlngerter  v.  Wlngerter,  71 
Cal.  105,  11  Pac.  853,  the  defendant  had  been 
tbe  administrator  upon  the  estate  of  his  de< 
ceased  brother,  who  died  in  Los  Angeles 
county.  The  plaintiff  was  the  son  of  that  de- 
ceased brother,  but  resided  in  the  state  of 
Missouri.  Tbe  defendant,  as  such  adminis- 
trator, Indnced  tbe  plaintiff,  as  heir  of  bis- 
deceased  father,  through  false  representa- 
tions, to  convey  to  blm  (the  defendant)  his  In- 
terest In  the  estate,  and  afterwards  procur- 
ed the  interest  to  be  distributed  to  him  by 
tbe  probate  court.  Held,  that  tbe  defendant 
was  an  involuntary  trustee  for  the  plaintiff 
of  the  property  so  fraudulently  obtained,  and 
that  the  plaintiff  was  entitled  to  the  relief 
sought  to  wit,  tbe  recovery  of  the  property. 
See,  also,  IjatalUade  v.  Orena,  91  Cal.  576,  27 
Pac.  924;  Dunlap  v.  Steere,  92  Cal.  347,  28 
Pac.  563,  16- L.  R.  A.  361;  Bergin  v.  Halght, 
99  Cal.  52-66,  33  Pac.  760;  Curtis  v.  Schell 
<Cal.)  61  Pac.  951,— where  tbe  question  Is  fully 
discussed.  Tbe  complaint  in  this  case  states 
a  cause  of  action  entitling  the  plaintiffs  to 
the  relief  asked,  and  the  evidence  at  least 
tended  to  support  the  material  allegations  of 
tbe  complaint.  This  was  sufficient  to  prevent 
a  nonsuit.  De  Ro  v.  Cordes,  4  Cal.  117;  Cra- 
vens V.  Dewey,  13  CaL  40;  McKee  v.  Xrreene, 
SI  Oal.  41& 

(131  Cal.  186) 

GREENE  V.  BOARD  OF  EDUCATION  OF 
CITY  AND  COUNTY  OF  SAN  FRANCIS- 
CO et  aL  (GINN  et  al..  Interveners;  S.  F. 
2,381). 

(Supreme  Court  of  California.    Dec.  28,  1900.) 

SCHOOLS     AND     SCHOOL     DISTRICTS  —  TKXT- 

BOOK&-CHANGING— VALIDITY 

— RESTRAINING. 

A  board  of  education,  by  resolution,  adopt- 
ed a  different  system  of  ptnmanahip  than  tbe 
one  then  in  use,  without  giving  tbe  notice  re- 

?[aired  by  Pol.  Code,  §  1874,  subd.  3,  provid- 
ng  that  at  least  60  days'  notice  of  any  pro- 
posed change  must  be  given  by  publication  In 
a  newspaper  published  in  the  county,  atnting 
tbe  change  proposed,  that  bids  tor  furnishing 
books  to  replace  them  will  be  received.,  and 
when  and  where  such  bids  will  be  opened. 
Reld,  that  tbe  resolution,  and  contract  for  sup- 
plying books  made  pursuant  thereto,  were  void. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;   J.  C.  B.  Hebbard,  Judge. 

Action  by  3.  C.  Greene  against  the  board 
of  education  of  tbe  city  and  county  of  San 
63  P.— 11 


Francisco  and  others.  From  a  judgment  in 
favor  of  plaintiff  and  an  order  denying  a  new 
trial,  Glnn  &  Co.  appeal.    Reversed. 

Sheffield  S.  Sanborn  (Wm.  B.  Bosley,  of 
counsel),  for  appellants.  John  H.  Dickinson, 
for  respondent  J.  C.  Greene.  H.  H.  Ulndry, 
for  respondent  H.  S.  Crocker  Co.  Franklin 
K.  Lane,  for  respondent  board  of  education. 

COOPER,  0.  This  action  was  brought  by 
plaintiff,  as  a  citizen  and  taxpayer,  to  en- 
join the  defendants,  who  are  tbe  members 
of  and  compose  the  ix>ard  of  education  of 
the  city  and  county  of  San  Francisco,  from 
using,  or  causing  to  be  used,  until  four  years 
after  tbe  9th  day  of  June,  1887,  tbe  text- 
books of  tbe  Shaylor  system  of  vertical 
round-hand  penmanship,  upon  tbe  ground 
that  said  text-books  have  not  been  legally 
adopted  by  the  board.  Tbe  appellants,  Glnn 
&  Co.,  a  co-partnership  doing  business  In  tbe 
state  of  Massachusetts,  were  allowed  to  and 
did  intervene.  In  their  complaint  in  Inter- 
vention they  alleged  tbat  they,  as  publishers 
of  tbe  said  Shaylor  system,  entered  Into  a 
contract  with  defendant  board  on  tbe  30tb 
day  of  June,  1899,  by  which  they  agreed  to 
supply  the  public  schools  of  tbe  said  city 
and  county  with  the  text-books  of  said  Shay- 
lor system.  Tbe  case  was  tried  before  the 
court,  and  findings  filed,  upon  which  Judg- 
ment was  entered  for  plaintiff  as  prayed  for. 
Appellants  made  a  motion  for  a.  new  trial, 
which  was  denied,  and  this  appeal  is  'from 
the  Judgment  and  from  the  order  denying 
the  motion.  It  is  conceded  that  In  June, 
1899,  the  defendant  board  passed  a  resolution 
regular  In  form,  and,  after  proper  notice  as 
required  by  statute,  adopting  as  a  uniform 
series  of  text-books  the  Shaylor  system,  and 
entered  into  a  contract  with  appellants, 
whereby  tbey  were  to  furnish  at  stated  prices 
the  copybooks  of  the  Shaylor  system  to  the 
pupils  In  the  public  schools  of  the  city  and 
county  of  San  Francisco.  The  resolution  of 
the  board  and  the  said  contract  with  appel- 
lants were  valid  and  legal  if  tbe  board  bad 
power  to  make  them,  and  this  depends  upon 
whether  or  not  the  board  had.  In  the  month 
of  June,  1897,  legally  adopted  tbe  text-books 
of  tbe  California  system  of  vertical  penman- 
ship published  by  H.  S.  Crocker  &  Co.  If 
the  California  system  was  legally  adopted  In 
June,  1897,  the  board  bad  no  power  to  change 
tbe  text-books  so  adopted  until  four  years 
from  the  date  of  adoption.  Pol.  Code,  §  1874, 
subd.  1.  Tbe  main  question,  therefore,  in  tbe 
case  Is  as  to  the  validity  of  a  resolution  pass- 
ed by  the  board  June  9,  180T,  adopting  the 
California  system  of  vertical  penmanship.  It 
Is  provided  in  Pol.  Code,  §  1874,  subd.  3:  "At 
least  sixty  days'  notice  of  any  proposed 
change  in  text  books  must  t>e  given  by  pub- 
lication In  a  newspaper  of  general  circula- 
tion, published  In  the  county,  If  there  be 
one,  in  which  such  change  is  to  be  made.  If 
there  be  no  newspaper  published  In  the  coun- 
ty, then  such  publication  shall  be  made  In 
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any  newspaper  baring  a  general  circulation 
In  the  county.  A  copy  of  the  newspaper  con- 
taining such  publication,  with  such  notice 
marked,  must,  immediately  after  the  first 
publication  tliereof,  be  by  the  secretary  of 
the  board  transmitted  to  the  state  board  of 
education,  and  the  same,  when  received,  must 
be  filed  by  the  secretary  of  said  state  board. 
Said  notice  shall  state  what  text  books  It  is 
proposed  to  change;  that  sealed  bids  or  pro- 
posals will  be  received  by  the  board  for  fur- 
nishing books  to  replace  them;  the  place 
where  and  the  day  and  hour  when  all  bids  or 
proposals  will  be  opened,  and  that  the  board 
reserves  the  right  to  reject  any  and  all  bids 
or  proposals.  Said  notice  shall  be  published 
In  such  newspaper  as  often  as  the  same  shall 
be  issued  after  the  first  publication  thereof." 
It  is  admitted  that  the  board  did  not  comply 
with  the  above  subdivision  of  said  section, 
prior  to  the  resolution  of  June  9,  iSSfT,  in  re- 
gard to  the  publication  of  the  notice  therein 
required;  neither  did  the  board,  at  any  time, 
comply  with  the  section  as  to  the  contract 
with  said  H.  S.  Crocker  &  Company  by  pub- 
lishing any  notice  prior  to  making  the  same. 
The  resolution  and  contract,  as  to  the  Cali- 
fornia vertical  system  of  text-books,  were 
therefore  in  excess  of  the  Jurisdiction  of  the 
board  and  void.  The  board,  being  an  inferior 
tribunal  or  body,  possesses  such  powers,  and 
such  only,  as  are  given  It  by  the  statute.  The 
law  has  prescribed  the  course  to  be  pursued 
and  the  things  to  be  done  in  order  to  effect  a 
change  In  the  text-books  of  the  public 
schools,  and  the  board  must  follow  Its  man- 
dates. The  statute  must  be  substantially  fol- 
lowed. If  the  board  could  dispense  with  one 
of  the  material  requirements  of  the  statute. 
It  could  dispense  with  others,  and  thus  be  left 
with  no  guide  except  its  absolute  will.  The 
board  is  the  agent  of  the  public,  and  Intrusted 
with  the  duty  of  carrying  out  the  mandates 
of  the  law  in  the  matter  of  adopting  text- 
books for  the  use  of  the  children  of  the  pub- 
lic schools.  The  evident  object  of  section 
18T4  Is  that  all  parties  may  have  a  fair  hear- 
ing before  the  lK>ard,  and  that  the  best  text- 
books may  be  obtained  at  the  lowest  price. 
The  section  requires  the  bids  to  be  publicly 
opened,  and  accompanied  by  sample  copies 
of  the  books  proposed  to  be  furnished.  It 
further  provides  that  no  change  shall  be 
made  except  in  the  months  of  May  or  June 
of  the  year  in  which  the  change  is  made,  and 
that  any  books  adopted  as  a  uniform  series  of 
text-books  must  be  continued  in  use  for  not 
less  than  four  years.  The  law  formerly  re- 
quired six  months'  notice  of  any  proposed 
change  in  text-books,  and  this  court  held  in 
People  V.  State  Board  of  Education,  49  Cal. 
686,  that  the  board  could  not  make  the 
change  without  giving  the  notice.  In  the 
opinion  it  Is  said:  "The  authority  of  the 
board  to  eCTect  the  ctiange  was  thereby  made 
dependent  upon  the  giving  of  the  prescribed 
notice,  and  its  exercise  was  forbidden  except 
after  such  notice  first  given." 


The  respondents  claim  that  the  provisions 
of  the  section  do  not  apply,  because  It  does 
not  appear  that  the  attempted  change  was 
made  as  to  books  "that  were  in  use  as  a 
part  of  a  uniform  series  of  books,"  and  that 
the  change  refers  to  a  change  of  a  part  of  a 
uniform  series.  We  do  not  think  such  a  nar- 
row construction  should  be  given  the  statute. 
Its  plain  mandate  Is,  "notice  of  any  proposed 
change  in  text-books." 

It  appears  from  the  uncontradicted  evi- 
dence of  the  superintendent  of  the  public 
schools  of  the  city  and  county  of  San  Fran- 
cisco that  In  June,  1887,  the  Spencerian  sys- 
tem was  In  use  in  the  schools,  and  that  It 
was  the  only  system  in  use  that  was  ever 
brought  to  his  attention,  but  that  they  had 
been  experimenting  with  the  vertical  system. 
But  if  it  be  conceded  that  on  the  9th  day  of 
June,  1897,  the  Spencerian  system  and  the 
California  system  of  vertical  penmanship 
were  each  In  use  In  the  public  schools,  the 
order  adopting  the  California  system  would 
exclude  the  Spencerian  system.  This  was 
certainly  a  change  in  the  text-boks  in  use  in- 
the  public  schools.  We  do  not  think  the  lan- 
guage of  the  statute  applies  only  to  a  change 
of  text-books  that  had  been  legally  adopted. 
If  the  Spencerian  system  was  In  use  In  the 
public  schools,  whether  by  legal  adoption  or 
by  the  silent  acquiescence  of  teachers  and 
pupils,  the  board  could  not  change  the  text- 
books so  in  use  without  publication  as  re- 
quired by  the  Code.  As  the  plalntift  cannot 
maintain  this  action  unless  the  order  of  the 
board  of  June  9,  1897,  was  valid  and  is  still 
in  force,  and  as  it  has  been  shown  to  be  void. 
It  is  not  necessary  to  pass  upon  the  question 
as  to  whether  or  not  the  plaintiff,  as  a  tax- 
payer, can  maintain  the  action.  We  advise 
that  the  Judgment  and  order  be  reversed. 

We  concur:    CHIPMAN,  C;  HAYNB8,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  order 
are  reversed. 


(131  Cal.  162) 
BOVABD  ▼.  DICKENSON.    (Sac.  760.) 
(Supreme  Court  of  California.    Dec.  28,  1900.) 

BILLS  AND  NOTES  —  ASSIGNMENT  BT  EXECU- 
TRIX—EVIDENCE— FOREIGN    IiAWS 
—PRESUMPTION. 

1.  Where  plaintiff  claimed  to  be  the  assignee 
of  the  note  sued  on,  and  the  assignment  was 
denied,  the  burden  was  on  plaintiff  to  prove  it. 

2.  When  plaintiff,  suing  on  a  note  as  the  as- 
signee, relied  on  an  assignment  executed  by  an 
executrix  in  Missouri,  and  there  was  no  evi- 
dence that  such  assif^nment  was  authorized  by 
any  court  having  jurisdiction  of  the  estate,  and 
no  evidence  as  to  the  laws  of  Missouri,  therv 
conld  be  no  recovery,  since  the  Missouri  law 
would  be  presumed  to  be  the  same  as  Code  Civ. 
Proc.  8§  1517,  1524,  declaring  that  a  chose  iu 
action  belonging  to  an  estate  may  not  be  sold 
save  under  order  of  the  superior  court. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Joaquin  coun 
ty;  Edward  I.  Jones,  Judge. 
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Action  by  John  H.  Bovard  agalnat  O.  Im 
Oickeiison.  From  a  Judgment  In  favor  o(  de- 
fendant and  an  order  denying  a  motion  for  a 
new  U'lal,  plaintiff  appeals.    Affirmed. 

H.  W.  Dodge,  for  appellant  Bodd  ft 
Thompson,  for  respondent 

GRAY,  C.  Appeal  from  a  Jndgment  in  de- 
fendant's favor,  and  from  an  order  denying 
plaintiff's  motion  for  a  new  trial.  This  action 
was  commenced  by  filing  a  complaint  on  No- 
vember 6,  1898.  In  tbat  complaint  It  is  al- 
leged that  on  Jnne  1.  1885,  at  Atcbison, 
Kan.,  the  defendant  made  and  delivered  bis 
promissory  note  for  $820  and  interest  dne  90 
days  after  date,  to  one  J.  A.  Bovard;  and 
thereafter,  on  December  30,  1894,  and  Febra- 
aty  4,  1808,  at  Stockton,  Cal.,  in  consideration 
of  tbe  foregoing  facts  and  said  indebtedness, 
tlie  said  defendant  signed  two  several  writ- 
ings, whereby  be  acluiowledged  the  said  in- 
debtedness, and  promised  to  pay  the  same  ac- 
cording to  the  terms  of  said  promissory  note. 
It  Is  also  alleged  that  said  promissory  note 
and  indebtedness  and  said  writings,  and  every 
claim  and  cause  of  action  thereunder  against 
defendant  were  duly  assigned  and  transfer- 
Ked  to  the  plaintiff  herein,  and  ever  since  said 
assignment  plaintiff  has  been,  and  now  is, 
tbe  owner  of  the  same.  The  answer  specifi- 
cally denied  tbe  alleged  assignment  and  own- 
erablp,  and  -the  four-year  statute  of  limita- 
tions was  also  pleaded  therein.  From  tbe  evi- 
dence It  appears  that  tbe  payee  of  the  note, 
J.  A  Bovard.  died  in  Missouri  in  1891,  and 
that  Lucy  8.  Bovard,  appointed  in  that  state 
as  the  executrix  of  his  estate,  attempted  to 
assign  and  transfer  to  plaintiff  by  instrument 
in  writing,  executed  by  her  as  such  executrix 
(presumably  in  the  state  of  Missouri),  all  the 
claim  and  cause  of  action  of  said  estate  under 
said  two  instruments  of  writing.  Tbe  said 
executrix  also  attempted  to  assign  the  said 
promissory  note  to  plaintiff  by  a  written  in- 
dorsement on  the  baclt  thereof,  signed  by  her 
as  executrix.  There  is  nothing  to  show  that 
this  action  of  the  executrix  was  authorized 
by  any  order  of  the  court  having  Jurisdiction 
of  said  estate.  Nor  is  there  anything  to  show 
tbat  the  transfer  by  the  executrix  to  plaintiff 
was  intended  merely  for  the  purpose  of  col- 
lection, or  for  any  other  purpose  than  that  of 
an  absolute  assignment  sale,  and  transfer  to 
said  plaintiff  as  indicated  by  the  said  written 
transfer.  The  assignment  being  denied,  the 
burden  was  on  the  plaintiff  to  prove  it  This, 
we  think,  he  failed  to  do.  There  being  no 
evidence  aa  to  tbe  law  of  Missouri,  it  will  be 
deemed,  for  the  purposes  of  the  case,  to  be 
the  same  as  the  law  of  California.  In  Cali- 
fornia the  personal  property  of  a  decedent  in- 
dndlng  choses  in  action,  passes  to  the  heirs 
or  devisees,  and  no  sale  can  be  had  without 
tbe  order  of  the  court  Sections  1517,  1524, 
Code  ClT.  Proc.  This  case  cannot  be  distin- 
guished in  principle  from  Wlckersham  v. 
Johnston,  104  CaL  407, 38  Pac.  89,  which  was 


approved  as  to  the  question  here  considered 
in  Rankin  v.  Newman,  114  CaL  635,  46  Pac. 
742,  at  page  660,  114  Oal.,  and  page  749,  46 
Pac.;  and  on  the  authority  of  these  two 
cases  we  hold  that  the  assignment  and  trans- 
fer of  the  claim  and  indebtedness  from  the 
executrix  to  plaintiff  without  authority  of  the 
probate  court  was  invalid,  and  the  flndlug  ad- 
verse to  said  alleged  assignment  is  supported 
by  the  evidence.  This  being  so,  plaintiff  can- 
not recover,  and  the  other  points  urged  by 
him  are  immaterial.  We  advise  ttiat  the 
judgment  and  order  be  affirmed. 

We  concur:    CHIPMAN,  a;  HATNBS,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  ordei 
are  affirmed. 

031  Cal.  153) 
PEOPIiB  V.  BOSENSTEIN-<X)HN  OIGAB 
00.  et  aL    (h.  A.  778.)> 
(Supreme  Court  of  CSaUfomia.    Dec.  2S,  1900.) 

CORPORATIONS-DISSOLTrriON  —  FORrBITima 
OF  CHARTER— INCOMPBTIiNT  EVIDBNCE^-^IN- 
TBRBST  OF  STOCKHOL.DBR— MINUTB  BOOKS. 

1.  Where  the  uncontradicted  testimony  show- 
ed that  defendant  corporation  had  organized, 
elected  officers,  adopted  by-laws  and  a  seal 
within  30  days  after  incorporating,  commenced 
and  continued  business  from  that  date,  and 
legally  changed  its  name  thereafter,  snch  evi- 
dence was  sufficient  to  support  a  finding  of  the 
trial  court  that  the  corporation  adopted  and 
used  a  seal,  organized  and  commenced  the 
business  for  which  it  was  incorporated  imme- 
diately after  issuance  of  said  certificate  of  in- 
corporation, and  continued  the  same  from  that 
time  on,  and  hence  was  not  liable  to  forfeiture 
of  its  charter,  or  dissolution,  under  Civ.  Code, 
i  358,  providing  that  if  a  corporation  does  not 
organise  and  commence  bnsiness  witiiin  one 
year  from  the  date  of  its  incorporation,  its 
corporate  powers  cease. 

2.  Where  the  evidence  in  an  action  by  the 
people  to  enforce  the  forfeiture  of  defendant's 
charter  showed  that  the  corporation  had  or- 
ganized and  commenced  business  within  a  year 
from  its  incorporation,  and  there  was  no  evi- 
dence to  show  an  injury  to  the  public,  the  trial 
court's  finding  that  none  of  defendant's  acts 
were  injurious  to  plaintiff,  nor  prejudicial  to 
relator,  or  any  of  the  stockholders  or  creditors, 
was  correct  and  entitled  defendant  to  a  judg- 
ment 

3.  Tbe  illegal  levy  of  assessments  on  the 
stock  of  a  corporation  would  be  no  cause  for 
its  dissolution  in  an  action  brought  by  the 
state  tor  that  purpose. 

4.  In  an  action  by  the  state  to  forfeit  de- 
fendant's charter  for  not  organizing  and  com- 
mencing bnsiness  within  one  year  after  incor- 
poration, a  witness  was  asked  what  was  his 
interest  as  stockholder,  on  his  retirement  from 
the  corporation.    HOd,  tbat  an  objection  to  the 

anestion  was  properly  sustained,  since  it  could 
Irow  no  light  on  the  issue. 

5.  Where  the  state  sought  to  forfeit  defend- 
ant's charter  liecause  it  nad  not  begun  busi- 
ness within  one  year  from  the  date  of  its  in- 
corporation, its  objection  to  defendant's  minute 
book  was  properly  overruled,  since  this  would 
tend  to  show  all  the  details  of  the  bnsiness  of 
the  corporation  and  the  time  of  its  organisa- 
tion. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court  Los  Angelea 
county;    Lucien  Shaw,  Judg& 

*  Bcbcarlsc  dMUad  Jaouary  U,  UO. 
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Proceeding  In  the  nature  of  qno  warranto 
by  the  people  against  the  Rosensteln-Cohn 
Cigar  Company,  a  corporation,  and  others, 
to  dissolve  the  corporation.  From  a  judg- 
ment for  defendants,  and  from  an  order  de- 
nying a  new  trial,  plaintiff  appeals.  Affirm- 
ed. 

Atty.  Gen.  Ford  and  Graves,  O'Melveny  & 
Shankland,  for  the  People.  Dillon  &  Dun- 
ning and  A.  Heyneman,  for  respondents. 

COOPER,  C.  This  appeal  is  from  a  Judg- 
ment in  favor  of  defendants  and  from  an 
order  denying  plaintiff  a  new  trial.  The  pro- 
ceeding is  in  the  nature  of  a  quo  warranto 
by  the  attorney  general  to  deprive  the  de- 
fendant, a  corporation,  of  its  corporate  char- 
ter, and  procure  its  dissolution.  The  prin- 
cipal ground,  as  we  gather  from  the  com- 
plaii^t,  upon  which  it  is  claimed  the  cor- 
poration should  be  deprived  of  its  charter, 
is  that  It  did  not  proceed  to  organize  and 
commence  the  transaction  of  business  within 
one  year  from  the  date  of  its  incorporation, 
as  provided  in  Civ.  Code,  {  358:  "If  a  cor- 
poration does  not  organize  and  commence  the 
transaction  of  Its  business  or  the  construction 
of  its  works  within  one  year  from  the  date 
Of  •  its  incorporation,  its  corporate  powers 
cease."  It  Is  alleged  that  on  the  19th  day 
of  December,  18S4,  articles  of  incorporation 
were  filed  with  the  county  clerk  of  Los  Ange- 
les county  by  the  M.  L.  Polaskl  Company, 
Limited,  which  set  forth  the  object  and  pur- 
poses of  the  corporation,  the  place  of  busi- 
ness, the  term  for  which  it  was  to  continue, 
the  names  of  five  directors,  the  capital  stock, 
the  number  of  shares  subscribed,  and  the 
amount  subscribed  by  each  director;  that  the 
said  articles  were  subscribed  and  acknowl- 
edged by  the  five  directors,  and  a  certified 
copy  thereof  sent  to  the  secretary  of  state; 
and  that  the  secretary  of  state  issued  to  said 
M.  L.  Polaskl  Company,  Limited,  the  usual 
certificate,  under  the  great  seal  of  the  state, 
showing  "that  a  copy  of  the  articles  con- 
taining the  required  statement  of  facts  had 
been  filed  in  his  office."  The  complaint  then 
proceeds  to  allege  "that  no  other,  further, 
or  different  steps  In  the  organization  of  said 
corporation  were  taken,  no  by-laws  were 
adopted,  no  officers  were  elected,  no  record 
was  kept  embracing  the  acts  done  or  who 
were  present  and  who  absent,  no  stock  and 
transfer  book  was  kept,  and  no  meetings 
of  the  directors  were  had."  It  Is  not  alleg- 
ed that  the  said  M.  L.  Polaskl  Company,  Lim- 
ited, did  not  organize  within  the  year,  nor  is 
there  any  allegation  as  to  when  it  commen- 
ced the  transaction  of  its  business.  It  is 
further  alleged  that  a  petition  was  ffied  in 
the  superior  court  of  Los  Angeles  county  on 
the  24th  day  of  May,  1897,  for  change  o' 
name  of  the  said  M.  L.  Polaskl  Company,  anc' 
that  "npon  proceedings  had  therein  an  order 
was  made  and  entered  on  June  29,  1887, 
changing  the  name  of  said  corporation  to  the 


Rosensteln-Cohn  Cigar  Company,  the  pres- 
ent defendant"  No  attempt  is  made  to  al- 
lege that  the  defendant,  under  its  present 
name,  did  not  organize  and  commence  busi- 
ness within  one  year  after  June  29,  1887.  On 
the  contrary,  it  is  alleged  that  after  the  or- 
der 80  changing  the  name  the  corporation 
"carried  on  business  in  the  city  of  Los  Ange- 
les, county  and  state  aforesaid,  as  cigar  deal- 
ers under  the  name  of  Rosensteln-Cohn  Ci- 
gar Company,  claiming  to  be  a  corporation." 
It  is  further  alleged  that  "the  exercise  of 
corporate  power  by  the  defendants,  or  any 
of  them,  is  contrary  to  the  statutes  of  the 
state  of  California,  and  each  and  every  exer- 
cise of  said  corporate  power  subsequent  to 
the  lapse  of  one  year  from  the  date  of  its 
incorporation  has  been,  as  to  the  people  of 
the  state  of  California,  void,  and  of  no  effect" 
The  prayei*  asks  for  Judgment  "that  said  cor- 
poration did  not  organize  within  one  year 
from  the  date  of  Its  incorporation,  and  that 
Its  corporate  powers  ceased  at  the  expiration 
of  the  said  year." 

The  evident  intention  of  the  pleader  was 
to  show  that  the  corporation,  while  using 
the  name  M.  L.  Polaskl  Company,  Limited, 
did  not,  within  one  year  from  the  date  of  Its 
incorporation,  organize  and  commence  thft 
transaction  of  its  business.  We  may,  for  the 
purposes  of  this  case,  concede  that  the  com- 
plaint so  alleges,  and  that  such  facts  would 
entitle  the  plaintiff  to  Judgment  depriving 
the  corporation  defendant  of  its  charter.  But 
the  court  found:  "The  said  corporation 
adopted  and  used  a  seal  in  due  form  of  law. 
The  said  corporation  organized  and  commen- 
ced the  business  for  which  It  was  incorporat- 
ed immediately  after  the  Issuance  of  said 
certificate  of  incorporation,  and  by  the  21st 
day  of  December,  1804,  and  ever  since  that 
time,  has  continued  to  operate,  and  Is  now 
operating,  the  same."  It  Is  claimed  by  plain- 
tiff that  the  above  finding  is  not  supported 
by  the  evidence.  We  have  carefully  examined 
tlie  evidence,  and  find  in  It  sufficient  to  sup- 
port the  finding.  The  witness  Rosensteln  tes- 
tified that  he  was  secretary  of  the  M.  L.  Po- 
laskl Company,  and  further  said:  "We 
adopted  by-laws  the  same  week  of  the  incor- 
poration. ♦  ♦  ♦  The  by-laws  were  in  the 
safe.  ♦  •  •  Right  away  after  the  Incor- 
poration of  the  M.  L.  Polaskl  Company  we 
organized  by  electing  officers.  It  was  with- 
in thirty  days,  and  the  by-laws  were  adopted 
within  thir^  days.  We  transacted  business 
right  away.  The  company  bad  a  seal.  The 
corporate  meetings  were  held  at  the  cigar 
store  regularly."  The  witness  Robertson  was 
bookkeeper  for  the  M.  L.  Polaskl  Company, 
Limited,  from  tlie  time  It  was  Incorporated 
until  Its  name  was  changed.  He  testified: 
"I  was  there  Just  abon'.  the  time  the  articles 
of  incorporation  were  filed.  I  started  a  set 
of  books.  »  •  •  From  the  21st  of  De- 
cember, the  date  of  the  incorporation,  the 
business  went  rlRht  along  at  the  old  stand, 
buying  and  selling  tobacco,  cigars,  and  arti- 
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ties."  The  witness  Polaski  testified:  "We 
were  conducting  business  at  tlie  same  place 
as  a  partnership  before  the  corporation  was 
formed.  *  *  •  After-  the  incorporation 
the  business  went  right  along  as  before,  so 
far  as  the  selling  of  goods  was  concerned.  Q. 
I>id  you  organize  a  board  of  directors  then 
by  the  election  of  officers?  A.  I  think  so. 
Q.  Did  you  commence  business?  A.  Yes, 
sir."  The  above  evidence  not  only  supports 
the  finding,  but  is  uncontradicted,  and  upon 
the  finding  defendants  were  entitled  to  Judg- 
ment. 

The  court,  after  certain  other  findings, 
found:  "That  none  of  their  said  acts  were 
injurious  to  plalntifC,  nor  prejudicial  to  the 
interests  of  the  relator,  the  said  defendant 
B.  Cbhn,  or  any  of  the  stockholders  or  cred- 
itors of  said  corporation."  We  think,  treat- 
ing the  last-named  finding  as  a  conclusion 
of  law,  that  it  is  correct,  and  entitles  defend- 
ants to  Judgment.  The  courts  treat  a  fran- 
chise as  a  trust,  and  the  terms  of  the  charter 
of  a  corporation  are  the  conditions  of  the 
trust.  A  forfeiture  of  the  charter  takes 
place  when  some  one  or  more  of  the  es- 
Beutial  conditions  of  the  trust  are  violated. 
People  V.  Dashaway  Ass'n,  84  Cal.  lid,  24 
Pac.  277,  12  L.  R.  A.  117.  It  is  said  in  the 
above  case  that  cases  of  forfeiture  are  di- 
vided into  two  classes:  "(1)  Cases  of  per^ 
version;  as  where  a  corporation  does  an  act 
inconsistent  with  the  nature  and  destructive 
of  the  ends  and  purposes  of  the  grant  In 
such  cases,  unless  the  perversion  is  such  as 
to  amount  to  an  injury  to  the  public,  who 
are  Interested  in  the  franchise,  it  will  not 
vrork  a  forfeiture.  (2)  Cases  of  usurpation; 
as  where  a  corporation  exercises  a  power 
vrhich  It  has  no  right  to  exercise.  In  this 
last  case  the  question  of  forfeiture  is  not 
dependent,  as  in  the  former,  upon  any  inter- 
est or  injury  to  the  public."  In  the  case  at 
bar  it  is  not  pretended  that  the  corporation 
has  usurped  a  power  which  it  had  no  right 
to  exercise,  and  therefore  the  second  class 
of  cases  referred  to  has,  no  application  to 
this  case.  The  evidence  shows,  and  the 
court  found,  that  the  corporation  proceeded 
to  carry  out  the  ends  and  purposes  of  the 
^ant  of  Its  franchise  by  organizing  and  com- 
mencing business  within  the  year,  but,  aside 
from  this,  there  is  no  evidence  in  any  man- 
ner tending  to  show  an  Injury  to  the  public. 
The  complaint  alleges  that  certain  assess- 
ments have  been  levied  upon  the  capital 
stock  of  the  corporation,  and  that  said  as- 
sessments were  levied  "for  the  purpose  of 
compelling  the  stockholders  thereof  to  con- 
tribute money  for  the  benefit  of  said  corpora- 
tion." We  know  of  no  reason  why  assess- 
ments may  not.  In  proper  cases,  be  levied 
upon  the  capital  stock  for  the  benefit  of  a 
corporation.  If  we  assume  that  the  assess- 
ments were  illegally  levied,  this  was  not  a 
cause  for  dissolving  the  corporation.  Bum- 
ham  V.  Manufacturing  Co.,  76  Cal.  24,  17 
Pac.  940.    It  is  not  necessary  to  examine  the 


many  specifications  of  the  Insufflclency  of 
the  evidence  to  sustain  other  findings  upon 
immaterial  matters.  The  finding  quoted  and 
discussed  disposes  of  the  vital  issue  in  the 
case.  The  plaintiff  called  one  Polaskl  as  a 
witness.  It  appeared  from  his  testimony 
that  he  was  a  stockholder  and  one  of  the 
subscribers  of  the  articles  of  Incorporation 
of  the  M.  L.  Polaski  Company,  Limited; 
that  he  retired  May  20,  1897.  He  was  then 
asked .  by  plaintiff:  "Q.  What  interest  in 
the  property  was  then  determined  to  be  your 
Interest?"  The  court  sustained  an  objection 
to  the  question,  and  it  Is  claimed  that  the 
court  erred  in  so  doing.  We  think  the  ruling 
correct  The  amount  of  interest  of  the  wit- 
ness in  the  property  of  the  corporation  was 
not  the  subject  of  investigation.  It  could 
not  possibly  throw  any  light  upon  the  issue 
as  to  whether  or  not  the  corporation  organ- 
ised and  commenced  business  within  one 
year  after  It  Incorporated.  There  was  no 
error  in  overruling  plalntifTs  objection  to 
the  minute  book  of  the  corporation.  It  does 
not  appear  that  the  book  was  read  or  con- 
sidered in  evidence,  but  if  we  assume  that 
it  was  so  read  in  evidence,  it  was  competent 
It  tended  to  show  the  organization  of  the 
corporation,  its  place  of  business,  the  nature 
of  the  business  transacted,  the  meetings  of 
directors,  and  other  matters  as  to  the  good 
faith  of  the  corporation.  There  was  no 
question  raised  as  to  the  identity,  genuine- 
ness, and  regularity  of  the  minutes. 

Other  objections  are  made  to  the  over- 
ruling of  plaintiff's  objections  to  testimony, 
but  counsel  have  not  seen  fit  to  discuss  them 
to  any  extent  and  do  not  seem  to  rely  upon 
them.  The  testimony  to  which  objection 
was  made  relates  to  resolutions,  meetings, 
the  adoption  of  by-laws,  who  were  the  stock- 
holders, and  the  shares  held  by  each.  It  all 
tended  to  show  that  the  corporation  was 
organized  and  doing  business,  and  was, 
therefore,  competent  and  material  on  the  Is* 
sue  presented  by  the  pleadings.  We  dlscov< 
er  no  error  of  sufficient  importance  to  Justify 
a  reversal  of  the  case.  It  follows  that  the 
Judgment  and  order  should  be  affirmed. 

We  concur:    OHIPMAN,  C;   HAYNES,  Q 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  afBrmed. 


(ISl  Cal.  m) 

GRBENEBAUM  v.  DAVIS  et  al. 

(S.  F.  1,530.) 

(Supreme  Court  of  California.    Dec.  28,  1900.) 

MOKTOAQES  —  FORECLOSURE  —  JUDGMENT 
THEREIN— CONCLUSIVENESS  ON  JUN- 
IOR LIENHOLDE'R. 

Where  plaintiff,  who  had  a  lien  on  defend- 
ants' land  snbject  to  a  mortgage,  was  made  a 
party  to  the  suit  foreclosing  the  mortgage,  but 
did  not  answer  or  get  np  his  claim  therein,  he 
is  not  barred  from  maintaining  an  action  on 
his  claim  against  the  landowner,  since  the  only 
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bar  raised  against  him  by  the  decree  in  the 
foreclosure  suit  is  on  the  issue  that  bis  claim  is 
subject  to  the  lien  of  plaintiff  therein. 

Commissionei-s'  decision.  Department  2. 
Appeal  from  superior  court,  Contra  Costa 
county;   Joseph  P.  Jones,  Judge. 

Action  by  Emil  Greenebaum  against  John 
Davis  and  another  to  foreclose  a  IJen.  From 
a  Judgment  In  favor  of  plalntiCT,  defendants 
appeal.    Affirmed. 

K.  H.  Latimer,  for  appellants.  Edw.  J. 
Prlngle,  for  respondent 

H.VYNES,  C.  This  appeal  is  from  the  Judg- 
ment upon  the  Judgment  roll.  Defendant 
John  Davis  was  the  owner  of  an  undivided 
interest  In  the  Rancho  San  Pablo.  In  Janu- 
ary, 1885,  one  Lynch  obtained  a  Judgment 
against  Davis  for  $2,184.04,  and  $19  costs, 
and  in  February  of  the  same  year  the  undi- 
vided interest  of  Davis  In  said  rancho  was  sold 
to  one  Waterman  for  the  Sum  of  $2,300.42, 
who  received  a  sheriff's  deed  therefor.  Said 
undivided  Interest  so  sold  was,  however,  sub- 
ject to  a  mortgage  for  the  sum  of  $17,9C0.^ 
held  by  Rudolph  Hochkofier,  the  trustee  in 
bankruptcy,  for  the  creditors  of  D.  Ghlrar- 
delll.  At  the  time  said  deed  was  executed 
to  Waterman  there  was  a  suit  pending  in 
the  superior  court  of  the  city  and  county  of 
San  Francisco,  brought  by  Joseph  Emeric 
against  Juan  B.  Alvarado  et  al.,  the  object 
of  which  was  to  partition  said  rancho;  and 
said  Davis,  Uochkofler,  and  Waterman,  who 
were  made  defendants  to  said  action,  stipu- 
lated therein  that  all  such  lands  as  might, 
upon  final  partition,  be  allotted  to  Davis  in 
satisfaction  of  bis  undivided  interest  in  the 
ranch,  should  be  decreed  to  him  as  owner, 
that  the  mortgage  of  Hochkofier  should  be  a 
lien  upon  the  lands  so  set  apart  to  Davis  for 
the  amount  of  his  mortgage,  with  interest, 
and  that  Waterman  should  have  a  lien,  sub- 
ject to  said  mortgage,  for  $2,300.42  and  in- 
terest; and  this  stipulation  was  confirmed  by 
an  interlocutory  decree  entered  in  said  cause, 
the  claim  of  said  Waterman  to  become  due 
upon  the  entry  of  the  final  decree,  which  was 
March  3,  18SH,  and  which  confirmed  the  in- 
terlocutory decree.  Hochkofier,  in  1888,  com- 
menced an  action  to  foreclose  bis  mortgage, 
and  made  Waterman  a  defendant;  but  this 
suit  was  not  pressed  until  after  the  final  de- 
cree in  the  partition  case,  when  John  Lloyd, 
who  became  trustee  after  the  death  of  Hoch- 
kofier, amended  the  complaint,  and  prose- 
cuted the  foreclosure  suit  to  a  final  decree. 
Waterman  did  not  answer  or  assert  his  lien 
in  that  action,  but  made  default  The  officer 
making  the  sale  under  Lloyd's  decree  was 
directed  to  pay  into  court  any  surplus  money 
that  might  remain  after  paying  the  amount 
due  to  Lloyd.  The  present  action  was  com- 
menced by  the  plaintiff,  Greenebaum,  the 
successor  in  Interest  of  Waterman,  on  March 
2,  1897.  His  prayer  is,  in  substance,  that 
any  portions  of  the  lands  not  sold  to  satisfy 
the  prior  mortgage  be  sold,  and  that  any 


surplus  proceeds  paid  Into  court  under 
Lloyd's  decree  be  paid  to  the  plaintiff.  These 
facts  are,  in  substance,  alleged  In  the  com- 
plaint, and  the  defendants  demurred  thereto 
on  the  following  grounds:  (1)  That  there  Is 
another  action  pending  between  the  same 
parties  for  the  same  cause;  (2)  that  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  and  (3)  that  the 
court  has  no  Jurisdiction  of  the  subject  of 
the  action.  The  demurrer  was  overruled, 
and  the  defendant  answered.  Upon  the  trial 
plaintiff  had  findings  and  Judgment 

Appellants'  principal  point  is  thus  stated: 
"The  holder  of  the  note  secured  by  the  sec- 
ond mortgage  cannot,  after  foreclosure  of 
the  prior  mortgage  by  a  suit  to  which  he  was 
made  a  party  defendant,  and  in  which  all  his 
rights  might  have  been  settled,  maintain  an 
action  upon  the  note  against  the  maker." 
To  this  point  he  .cites  Brown  v.  Willis,  67 
Cal.  235,  7  Pac.  (>82,  and  Hefner  v.  Insurance 
Co.,  123  U.  S.  747,  8  Sup.  Ct  387.  31  L.  Ed. 
300,  and  other  cases.  In  the  first  of  these 
cases  one  Aldrlch  brought  suit  to  foreclose 
a  mortgage  executed  by  one  Willis  to  secure 
a  promissory  note.  Brown  was  made  a  party 
to  that  action  because  he  held,  as  assignee, 
a  subsequent  mortgage  upon  the  same  prem- 
ises to  secure  a  promissory  note  which  was 
due  at  the  time  the  suit  was  commenced  by 
Aldrlch.  Brown  answered,  and,  as  said  in 
the  opinion,  "set  up  his  note  and  mortgage, 
and  as  the  note  was  due,  if  his  pleadings 
were  appropriate  as  they  should  have  been, 
the  court  could  and  should  have  ascertained" 
the  amount  due  to  each  of  the  parties,  and 
ordered  a  sale,  and  the  application  of  the 
proceeds  to  Aldrlch  and  Brown  in  the  order 
of  priority.  The  case  at  bar  is  materially 
different  Here  the  plaintiff,  though  made  a 
party  defendant  to  the  foreclosure  suit 
brought  by  Hochkofier  to  foreclose  a  prior 
lien,  did  not  answer  or  set  up  his  claim  by 
cross  complaint  or  otherwise,  and  therefore 
the  plaintiff  in  this  action  is  precisely  within 
the  rule  laid  down  in  the  case  of  Savings 
Bank  of  Son  Diego  Co.  v.  Central  Market 
Co.,  122  Cal.  28,  34,  Hi  Pac.  273,  where  Mr. 
Justice  Temple  cited  Brown  y.  Willis,  supra, 
and,  commenting  thereon,  said:  "I  am  un- 
able to  comprehend  the  rationale  of  the  de- 
cision, nnless  it  was  upon  the  theory  that  the 
second  mortgagee  had  made  himself  an  actor 
In  the  case,— bad  put  his  rights  as  mortgagee 
in  issue,  and  had  then  through  his  neglect 
allowed  Judgment  to  go  against  him  adjudg- 
ing that  he  had  no  lien  or  claim  upon  the 
premises.  The  only  Issue  tendered  to  the 
junior  mortgagee,  by  merely  making  him  a 
party  to  a  suit  to  foreclose  brought  by  the 
prior  mortgagee,  is  In  the  allegation  that  the 
right  or  claim  of  the  Jnnlor  mortgagee  is 
subject  to  the  lien  claimed  by  the  plaintiff 
in  the  foreclosure  suit  As  to  any  possible 
defense  he  may  have  to  that  Issue  so  ten- 
dered, he  is  concluded  by  the  decree,  whether 
be  appears  in  the  case  or  not    The  doctrine 
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appealed  to  does  not  and  cannot  go  beyond 
that"  The  question  made  by  appellants 
taavlng  been  thus  expressly  considered  and 
decided  by  this  court,  it  is  not  necessary  to 
examine  cases  decided  in  other  Jurisdictions. 
The  question  whether  Waterman  or  the 
plaintifr  is  or  was  a  redemptloner  does  not 
arise  upon  this  record;  and  this  remark  also 
applies  to  appellants'  contention  that  the  de- 
cree in  the  Hochkofler  foreclosure  case,  or- 
dering that  any  surplus  remaining  after  sat- 
isfaction of  the  snms  due  the  plaintiff  in  that 
action  be  paid  Into  court,  is  void.  No  issue 
\ras  made  as  to  said  surplus,  nor  does  it  even 
apiiear  that  there  was  in  fact  a  surplus,  or 
that  a  sale  had  been  made  under  the  decree 
foreclosing  the  Hochkofler  mortgage.  No  oth- 
er questions  require  notice.'  I  advise  that 
the  Judgment  be  affirmed. 

We  concur:    CHIPMAN,  C;   COOPER,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  is  af- 
firmed. 


03l  Cal.  1£8) 

P.  A.  BUELL  &  CO.  V.  BROWN  et  al. 
(Sac.  709.) 

(Supreme  Conrt  of  Oalifornia.     Dec.  28,  1000.) 

MECHANICS'  LIENS— CESSATION  PROM  WORK— 
NOTICSt-CLAIM  OF  LIEN— TIME  FOR  FILING— 
EXTENSION— CONTRACT— CLAIM— VARIANCE. 

1.  Code  Civ.  Proc.  !  1187,  declares  that  the 
owner  of  a  building  for  which  materials  have 
been  famished  to  be  used  must,  within  40  days 
from  cessation  from  labor  thereon,  file  a  notice 
stating  the  date  when  such  cessation  occurred, 
in  the  county  recorder's  office,  and  that  neglect 
to  file  such  notice  shall  estop  the  owner  from 
maintaining  the  defense  that  liens  were  not 
filed  in  time;  that  a  material  man  must  file 
his  lien  within  30  days  from  the  filing  of  no- 
tice of  cessation  of  work  by  the  owner;  that  a 
cessation  from  work  for  30  days  shall  be  deem- 
ed a  completion;  and  that  all  liens  must  be 
filed  within  90  days  from  completion.  Held 
that,  though  the  owner  of  property  failed  to 
file  a  notice  of  cessation  from  work  within  the 
required  time,  a  material  man's  lien  filed  more 
than  120  days  after  cessation  from  work  was 
too  late. 

2.  Where  the  claim  of  lien  made  by  a  ma- 
terial man  stated  a  contract  to  deliver  the  ma- 
terial at  the  reasonable  market  value,  but  on 
trial  it  appeared  that  the  contract  called  for 
certain  prices,  the  variance  was  fatal. 

.  CommissicHiers'  decision.  Department  2. 
Appeal  from  superior  court,  Tuolumne  coun- 
ty;  G.  W.  Nlcol,  Judge. 

Action  by  P.  A.  Buell  &  Co.  against  James 
Brown  and  others  to  foreclose  a  material 
man's  lien.  From  a  Judgment  In  favor  of  de- 
fendants Louis  and  Jane  Doe  Dondero,  and 
an  order  denying  a  new  trial,  plaintiff  ap- 
peals.   Affirmed. 

Woods  &  I.evinsky,  for  appellant  F.  W. 
Street,  for  respondents. 

COOPER,  C.  This  action  was  brought  to 
foreclose  a  Hen  for  material  furnished  de- 
fendant Brown,  and  used  in  the  construction 


of  a  barn  npon  the  tends  of  defendant  Don- 
dero and  wife.  Findings  were  filed  and  Judg- 
ment entered  for  defendants  Dondero.  This 
appeal  Is  from  the  Judgment  and  an  order  de- 
nying plaintiffs  motion  for  a  new  trial.  The 
findings  are  not  assailed  as  to  the  facts  there- 
in determined,  bnt  the  conclusions  of  law  are 
challenged.  It  appears  from  the  findings  that 
between  the  12th  day  of  September  and  the 
20th  day  of  November,  1897,  the  plaintiff  fur- 
nished defendant  Brown  mill  work,  lumber, 
and  materials,  amounting  at  the  agreed  price 
to  $426.33,"  to  be  used,  and  which  were  used, 
in  the  construction  of  a  bam  upon  the  prem- 
ises of  defendants  Dondero;  "that  said  barn 
or  structure  has  not  been  completed;  that 
there  has  been  a  cessation  of  labor  on  said 
bam  or  structure  ever  since  the  20th  day  of 
November,  1897,  and  no  notice  of  the  comple- 
tion or  cessation  of  labor  was  ever  filed  or 
recorded  in  the  recorder's  office  of  said  Tuo- 
lumne county" ;  that  on  the  16th  day  of  April, 
1808,  plaintiff  filed  and  recorded  its  notice  of 
lien,  which  stated,  among  other  things,  as 
p&Tt  of  the  terms  of  the  contract  by  which  it 
is  sought  to  charge  the  premises  -with  a  lien; 
"said  claimant  to  deliver  same  [said  materi- 
als, lumber,  and  mill  work]  at  said  property 
above  described,  in  said  county  of  Tuolumne, 
state  of  Califomla,  at  the  reasonable  market 
rate  therefor."  The  claim  of  Hen  was  filed 
nearly  five  months  after  cessation  of  labor 
npon  the  barn,  and  the  most  material  ques- 
tion In  the  case  is  as  to  whether  or  not  the 
notice  or  claim  of  lien  was  filed  within  time. 
It  Is  provided  In  the  Code  of  Civil  Pro- 
cedure (section  1187)  that  the  owner  of  prop- 
erty for  which  materials  hare  been  furnished 
to  be  used  in  the  construction  thereof  must, 
"within  forty  days  after  cessation  from  labor 

♦  ♦  •  upon  any  unfinished  building,  *  •  • 
file  for  record,  in  the  office  of  the  county  re- 
corder of  the  county  ♦  •  •  In  which  the 
property,  or  some  part  thereof,  Is  situated,  a 
notice  setting  forth  the  date  when  •  •  • 
such  cessation  actually  occurred.  •  *  • 
In  case  any  such  owner  neglect  to  file  said 
notice  as  herein  required,  within  the  time 
herein  required,  then  the  said  owner  »  *  * 
shall  he  estopped,  in  any  proceedings  brought 
to  foreclose  any  mechanic's  lien  or  liens  pro- 
vided for  In  this  chapter,  from  maintaining  a 
defense  therein  based  on  the  ground  that  said 
lieu  or  Hens  have  not  been  filed  within  the 
time  provided  in  this  chapter.  Every  person, 
save  the  original  contractor,  claim)  og  the 
benefit  of  this  chapter,  at  any  time  after  the 
completion  of  any  building  •  *  •  and  un- 
til the  expiration  of  thirty  days  after  the  fil- 
ing of  said  notice  *  *  *  of  cessation  by 
said  owner,  ♦  •  *  must  file  for  record 
with  the  county  recorder  of  the  county  •  •  ♦ 
a  claim  •  •  »  which  claim  must  be  veri- 
fied by  the  oath  of  himself  or  some  other  per- 
son: provided,  however,  that  in  any  event 
all  claims  of  lien  must  be  filed  within  ninety 
days  after  the  completion  of  said  building, 

•  •    •    and  In  all   cases    •    •    •    cessa 
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tlon  from  labor  for  thirty  days  upon  •  •  • 
any  building  •  •  •  shall  be  deemed  equira- 
lent  to  a  completion  thereof  for  all  the  pur- 
poses of  this  chapter."  The  court  found  that 
labor  ceased  upon  said  building  November  20, 
1807,  and  30  days  thereafter,  to  wit,  Decem- 
ber 20,  1897,  the  building  was  deemed  com- 
pleted for  the  purpose  of  filing  liens  by  all 
Uen  claimants.  Ninety  days  were  thereafter 
allowed  In  which  to  file  and  record  the  claim 
of  lien,  and  the  claim,  not  having  been  filed 
within  the  90  days,  was  too  late.  It  is  claim- 
ed that  the  effect  of  the  failure  of  the  owner 
to  file  and  record  the  notice  of  cessation  of 
labor  was  to  indefinitely  postpone  the  time 
within  which  the  claim  of  lien  could  be  filed. 
We  do  not  so  construe  the  section.  After 
stating  that  the  owner  failing  to  give  notice 
shall  be  estopped  from  maintaining  a  defense 
on  the  ground  that  the  lien  was  not  filed  with- 
in the  time  provided  for  In  the  chapter.  It 
Is  expressly  provided  "that  In  any  event  all 
claims  of  Uen  must  be  filed  within  ninety 
days  after  the  completion  of  said  building." 
The  statute  then  provides  what  is  equivalent 
to  and  shall  be  deemed  completion.  The  pro- 
viso  should  be  read  In  connection  with  and  as 
a  part  of  the  sentence  in  regard  to  the  owner 
being  estopped  to  claim  that  the  lien  was  not 
filed  in  time.  This  consti-uctlon  gives  effect 
to,  and  makes  all  parts  of  the  section  con- 
sistent. It  enlarges  the  time  of  30  days,  for- 
merly given  the  material  man  In  which  to 
file  his  claim  of  lien,  and  gives  him  30  days 
after  the  filing  of  notice  of  cessation  of  labor 
by  the  owner,  or,  in  case  the  owner  does  not 
file  such  notice,  then  120  days  after  such  ces- 
sation from  labor.  The  construction  contend- 
ed for  by  plaintiff  would  prolong  the  time  in 
which  a  claim  of  Uen  could  be  filed  for  years. 
In  case  the  owner  failed  to  file  and  record 
the  notice.  Such  could  not  have  been  the 
intention  of  the  legislature.  It  is  said  the 
owner  could  give  the  notice,  and  thus  prevent 
the  time  being  so  extended.  In  reply  it  may 
be  said  tliat  the  material  man  can  file  his 
claim  of  Hen  and  commence  his  suit,  and  thus 
prevent  the  bar  of  the  statute.  He  is  the  one 
seelcing  to  collect  his  claim,  and  not  only 
seeking  to  collect  It,  but  seeking  to  collect  It, 
by  force  of  the  statute,  from  one  who  never 
agreed  to  pay  It  The  material  man  in  this 
case  did  not  sell  the  materials  to  the  owners 
of  the  land,  but  to  Brown,  who  was  building 
the  barn.  He  could  charge  the  lot  belonging 
to  the  Donderos,  not  for  anything  sold  to 
them,  or  by  virtue  of  any  contract  with  them, 
but  by  reason  of  the  statute  alone.  To  charge 
their  property  by  virtue  of  the  statute,  it  was 
necessary  for  him  to  comply  with  the  man- 
dates thereof.  We  are  not  required  to  give 
a  strained  construction  to  the  statute  in  order 
to  enable  plaintiff  to  collect  Its  debt  from  par- 
ties who  never  agreed  to  pay  It,  and  who 
never  requested  the  delivery  of  the  materials. 
The  court  found  that  tlie  claim  of  Uen  set 
forth  a  contract  to  deliver  the  materials  at 
the  reas<mable  market  rates,  but  that  the  con- 


tract w.is  an  express  one,  to  wit,  526.50  per 
1,000  for  lumber  and  ?2.50  per  1,000  for  shin- 
gles. This  was  a  fatal  variance,  and  pre- 
vents a  recovery  by  plaintiff.  Wilson  v.  Nu- 
gent, 125  Cal.  283,  57  Pac.  1008,  and  cases 
cited. 

Plaintiff  claims  that  the  court  failed  to  find 
as  to  whether  or  not  the  owners,  within  three 
days  after  knowledge  that  the  barn  was  be- 
ing constructed,  gave  notice  that  they  would 
not  be  responsible  for  the  same,  as  required 
by  Code  Civ.  Proc.  {  1192.  There  was  no 
such  Issue  made  by  the  pleadings,  and,  if 
there  had  been,  such  finding  would  not  be 
material.  In  view  of  what  has  been  said  as  to 
the  other  points.  We  advise  that  the  Judg- 
ment and  order  be  afiirmed. 

We  concur:    HATNBS,  C.;  ORAT,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 

(«  Cal.  Cnrap.  621) 
GIBBS.  V.  TALLY  et  al.    (L.  A.  748.)! 
(Supreme  Court  of  California.    Dec.  22,  1900.) 

MECHANICS'  LIEN3  —  BONDS  —  FAILURE  TO 
TAKE  —  MEASURE  OF  DAMAGES  —  PAYMENT 
—BURDEN  OF  PROOF— ASSIGNABLE  CL.AIM. 

1.  Under  Code  Gv.  Proc.  §  1203,  requiring  a 
bond,  in  case  of  a  building  contract,  >t  by  its 
terms  to  inure  to  the  lienefit  of  persons  per- 
forming labor  »nd  furnishing  materials  for 
the  contractor,  one  given  to  "T.  [the  owner], 
legal  representatives  or  assignees,  and  not  in 
terms  inuring  to  the  benefit  of  any  one  else»  is 
insufScient. 

2.  Under  Code  Civ.  Proc.  {  1208,  requiring  a 
bond,  in  case  of  a  building  contract,  in  an 
amount  equal  to  at  least  2o  per  cent,  of  the 
contract  price,  inuring  to  the  benefit  of  persons 
performing  labor  and  furnishing  materials  for 
the  contractor,  and  providing  as  limit  of  dam- 
ages, in  case  of  a  bond,  the  value  of  labor  and 
materials  furnished,  not  exceeding  the  amount 
of  the  bond,  and  declaring  that  any  failure  to 
comply  with  the  provisions  nt  the  section  shaU 
render  the  owner  and  contractor  liable  to  ma- 
terial men  and  laborers  entitled  to  liens  on  the 
property,  the  measure  of  damages,  In  the  ab- 
sence of  a  bond,  is  the  amount  of  the  claim 
for  labor  or  material,  not  exceeding  25  per 
cent,  of  the  contract  price. 

3.  Under  Code  Civ.  Proc.  ti  1203,  giving  ac- 
tion for  damages  ''to  any  and  all  material  men. 
laborers  and  subcontractors  entitled  to  a  lien, 
if  bond  is  not  filed  where  there  is  a  building 
contract,  the  claimant  who  sues  first  and  ob- 
tains judgment  is  entitled  to  recover  up  to  the 
limit  of  the  owner's  liability,  unless  other 
claimants  Intervene,  or,  having  brought  actions, 
have  tbem  consolidated  with  his. 

4.  Though  a  material  man,  suing  the  owner 
of  a  building  for  failure  to  have  a  bond  of  the 
contractor  filed,  alleges  nonpayment  of  the 
claim  for  materials  furnished,  it  is  enough  for 
him  to  prove  the  debt,  and  defendant  has  ths 
burden  of  proving  payment. 

5.  Under  Code  Civ.  Proc.  i  1203,  giving  ac- 
tion for  damages  to  a  laborer  or  material  man 
against  the  owner  of  the  property  who,  in  case 
of  a  contract  to  build  thereon,  does  not  take 
a  bond  for  their  benefit,  and  providing  that 
action  on  the  bond,  if  one  is  taken,  shall  not 
affect  the  laborer's  lien  nor  any  action  to  fore- 
close it,  except  that  there  shall  be  but  one  sat- 
isfaction of  the   claim,   action  for   failure   to 

B«vened  la  ban«.    See  65  Pac  970,  US  Cal.  87S. 
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take  bond  is  not  affected  by  the  bringing  of  an 
action  to  foreclose  the  lien. 

6.  A  claim  under  Code  CSv.  Proc.  S  1203,  for 
damages  by  a  laborer  against  the  owner  of 
property  who,  in  case  of  contract  to  build  there- 
on, does  not  take  a  bond  from  the  contractor, 
is  within  Civ.  Code,  S  1458,  declaring  "a  right 
arising  out  of  an  obligation  is  the  property  of 
the  person  to  whom  it  is  due,  and  may  be  trans- 
ferred as  such." 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
comity;  Waldo  M.  York,  Judge. 

Action  by  William  H.  Gibbs  against  Mary 
A.  Tally  and  another.  Judgment  for  plaintiff. 
Defendants  appeal.    Modified  and  afiSrmed. 

Clarence  A.  Miller,  for  appellants.  T.  M. 
Stewart,  for  respondent 

CHIPMAN,  C.  Action  to  recover  damages 
from  the  owner  of  a  building  for  failure  to 
comply  with  section  1203,  Code  Civ.  Proc, 
relating  to  liens  of  mechanics  and  others. 
Plaintiff  had  Judgment,  from  which  defend- 
ants appeal  on  the  Judgment  roll,  including 
a  short  bill  of  exceptions.    . 

1.  Appellants  challenge  the  constitutional- 
ity of  the  above  section  of  the  Code.  The 
question  has  been  recently  decided  here  ad- 
versely to  appellants'  contention.  Carpenter 
V.  Furrey  (Cal.)  61  Pac.  309. 

2.  Appellants  contend  that  a  sufficient  bond 
was  filed.  A  bond  did  in  fact  accompany  the 
contract  and  was' filed  with  It  This  bond 
was  signed  by  the  contractor,  Parsons,  and  by 
two  sureties,  but  it  was  given  to  the  owner 
of  the  property  being  Improved,  "Mrs.  Mary 
A.  Tally,  legal  representatives  or  assigns," 
and  was  "not  by  its  terms  made  to  inure  to 
the  benefit  of  any  and  all  persons  who  per- 
form lalxHT  or  furnish  materials  to  the  con- 
tractor, or  any  person  acting  for  him  or  by 
bis  authority,"  as  the  statute  requires.  The 
1x>nd  was  not  snch  a  one  as  the  law  pre- 
scribes, and  was  not  available  to  any  one  ex- 
cept the  owner,  to  whom  It  was  given,  and 
the  result  so  far  as  any  laborer  or  material 
noan  is  concerned,  was  the  same  as  If  no 
bond  at  all  had  been  filed.  Under  Section 
1203,  as  it  stood  when  first  enacted  (St.  1885, 
p.  147),  the  bond  would  have  been  available 
to  laborers  and  material  men  as  well  as  to 
the  owner,  but  the  secti6n  was  repealed  by 
Act  March  16.  1887  (St.  1887,  p.  152),  and 
there  was  no  provision  of  the  Code  on  the 
subject  nntll  the  new  section  was  enacted  In 
1893  as  we  now  have  It  (St  1893,  p.  202). 
Plaintiff  could  not  sue  the  sureties  on  this 
bond,  for  they  are  liable  only  so  far  as  they 
are  bound  by  the  terms  of  the  bond,  and  the 
bond  does  not  make  them  liable  to  any  one 
but  the  owner,  her  representatives  and  as- 
signs. It  mnst  follow  that  there  was  no 
such  bOTid  as  Is  required  by  the  Code. 

8.  It  Is  claimed  that,  if  It  be  conceded  that 
the  bond  does  not  comply  with  the  statute, 
the  action  cannot  be  maintained,  because  of 
the  uncertainty  as  to  what  is  the  measure  of 
damages  in  such  a  case.    When  a  bond  is 


filed,  the  section  provides  that  "any  person 
shall  have  an  action  to  recover  upon  said 
bond,  against  the  principal  and  sureties,  or 
either  of  them,  for  the  value  of  such  labor  or 
materials,  or  both,  not  exceeding  the  amount 
of  the  bond,"  etc.  After  providing  as  to  filing 
a  bond  and  its  terms,  etc.,  the  statute  reads 
as  follows:  "Any  failure  to  comply  with 
the  providons  ot  this  section  shall  render  the 
owner  and  contractor  Jointly  and  severally 
liable  in  damages  to  any  and  all  material- 
men, laborers  and  sub-contractors  entitled  to 
liens  upon  the  property  affected  by  said  con- 
tract" 

The  statute  is  plain  enough  as  to  the  limit 
of  damages  where  a  bond  is  filed,  but  is  not 
so  plain  where  it  Is  not  filed.  It  is  manifest, 
however,  that  the  legislature  intended  that 
some  damages  should  be  recoverable,  and  the 
only  question  Is,  how  much?  It  would  seem 
reasonable  that  the  damages  should  not  ex- 
ceed what  would  be,  allowed  on  the  bond  If 
filed,  namely,  25  per  cent  of  the  contract 
price,  and  to  this  extent,  at  least  we  think 
the  section  will  sustain  the  action.  The  Judg- 
ment was  less  than  25  per  cent,  of  the  con- 
tract price.  But  appellants  claim  that  It  ap- 
peared from  the  findings  that  there  were  un- 
paid claims  other  than  those  set  forth  In 
plaintiff's  cohiplaint  and  that  it  was  error  to 
give  Judgment  for  plaintiff  without  prorating 
with  the  other  dalmants.  The  statute  gives 
the  action  "to  any  and  all  material-men,  la- 
borers and  sub-contractors  entitled  to  Hens." 
Plaintiff  was  not  bound  to  bring  the  action 
for  the  benefit  of  all  unpaid  claimants.  The 
rlfi^t  of  action  is  several,  and  the  claimant 
who  first  sues  and  obtains  Judgment  Is  en- 
titled to  recover  up  to  the  limit  of  the  own- 
er's liabUlty.  Possibly  other  unpaid  claim- 
ants might  Intervene  and  ask  to  share  in  the 
recovery,  where  the  unpaid  claims  exceed  the 
amount  for  which  the  owner  is  liable.  Pos- 
sibly, too,  where  several  different  actions 
have  been  begun  against  the  owner  under  sec- 
tion 1208,  these  actions  might  be  consolidat- 
ed in  order  to  give  to  each  claimant  his  pro- 
portionate share  of  the  amount  for  which  the 
owner  is  liable.  But  In  the  absence  of  any 
such  situation,  brought  about  by  other  un- 
paid lienholders,  we  see  no  reason  why  plain- 
tiff shoold  suffer  any  diminution  of  his  Judg- 
ment 

4.  Finding  8  is  to  the  effect  that  Parsons, 
the  contractor,  has  not  paid  any  part  of  the 
Judgments  mentioned  in  the  complaint,  nor 
any  of  the  claims  sued  on,  and  that  no  part 
of  either  of  said  claims  has  been  paid.  Ap- 
pellants challenge  this  finding  as  unsupport- 
ed by  the  evidence.  Plaintiff  sues  as  as- 
signee of  seven  different  claims  of  as  many 
different  claimants,  whose  Hens  had  been 
foreclosed  and  had  gone  to  judgment,  and 
also  on  a  claim  personal  to  himself,  which 
had  also  gone  to  Judgment.  As  to  each  of 
these  claims  plaintiff  alleged  that  the  con- 
tractor. Parsons,  "has  not,  nor  has  any  other 
person,  paid  any  part  of  said  Judgment,"  ex- 
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cept  a  certain  sum  stated  In  the  complaint 
.n  each  instance.  The  answer  denies  non- 
payment, and  alleges  payment  in  full  of  each 
and  all  said  claims.  The  only  evidence  of 
nonpayment  was  the  testimony  of  Parsons, 
the  contractor,  who  testified  that  he  bad  not 
paid  any  of  the  claims,  and  that  he  had  no 
property  out  of  which  payment  conld  have 
been  made,  and  that  he  cannot  now  pay  any 
of  the  claims.  Appellants  contend  that  the 
harden  of  proof  was  on  plaintiff  to  prove  non- 
payment Even  If  that  were,  the  law,  as  has 
been  intimated  in  a  few  cases,  a  sufficient 
prima,  facie  case  of  nonpayment  was  shown. 
But  In  Melone  ▼.  Rufflno,  62  Pac  93,  this 
court  reviewed  the  authorities  in  this  state 
on  the  subject,  and  showed  that  the  rule  here 
Is  the  same  as  at  common  law,  and  that, 
"where  a  plaintiff  has  proved  the  existence 
of  a  debt,— at  least,  within  the  period  of 
statutory  limitation,— the  burden  of  proving 
payment  Is  on  the  defendant";  and  that, 
although  an  averment  of  nonpayment  Is  nec- 
essary to  make  the  complaint  perfect,  yet  "a 
negative  allegation  is  to  be  proved  only  when 
It  constitutes  a  part  of  the  original  substan- 
tive cause  of  action  upon  which  the  plaintiff 
relies,"— as  in  cases,  for  instance,  of  malicious 
prosecution,  and  where  the  cause  of  action  Is 
the  alleged  failure  of  the  defendant  to  do 
work  in  a  workmanlike  manner. 

5.  Appellants  contend  that  the  several 
claims  set  out  In  the  complaint  were  merged 
In  the  Judgment  against  the  contractor.  Par- 
sons, in  the  suit  for  the  foreclosure  of  the 
liens,  and  that,  the  lienholders  having  elected 
to  obtain  and  accept  Judgment  against  him 
for  their  claims,  they  are  bound  by  their  elec- 
tion. The  pursuit  of  the  remedy  of  foreclo- 
sure given  by  the  statute,  in  which  a  money 
Judgment  may  be  taken  against  the  contract- 
or, and  a  judgment  of  foreclosure  against  the 
owner,  will  not  operate  as  an  extinguish- 
ment by  merger  of  the  remedy  or  right  of  ac- 
tion given  under  section  1203.  It  is  express- 
ly provided  In  the  section  that  the  action  on 
the  b<Mid  referred  to  "shall  not  affect  his  [the 
laborer's]  Hen  nor  any  action  to  foreclose  the 
same,  except  that  there  shall  be  but  one  sat- 
isfaction of  his  claim,"  etc.  We  think  the 
converse  would  be  true,  that  the  action  for 
a  failure  to  comply  with  the  section  is  not  af- 
fected by  bringing  the  action  to  foreclose. 

6.  The  judgment  Includes  five  assigned 
claims  which  were  embraced  In  the  foreclo- 
sure suit,  and  it  Is  now  contended  that  they 
are  not  assignable,  and  should  not  have  been 
Included  In  the  judgment.  Section  1203,  su- 
pra, creates  an  obligation  to  enforce  which  la 
the  purpose  of  this  action.  It  is  such  an  ob- 
ligation as  Is  assignable  under  section  954, 
Civ.  Code.  "A  right  arising  out  of  an  obli- 
gation is  the  property  of  the  person  to  whom 
ft  Is  due,  and  may  be  transferred  as  such." 
Id.  i  14S8. 

7.  Among  the  claims  on  which  plaintiff 
sued  as  assignee  was  that  of  one  Ware,  a  sub- 
contractor, for  $182.65;  and  another  of  the  Loa 


Angeles  Lime  Company,  for  $30.60,  for  sup- 
plies furnished  to  said  Ware  as  subcontract- 
or. Plaintiff  failed  to  prove  an  assignmmt 
of  the  lime  company's  dalm.  It  appeared 
that  the  lime  company  furnished  the  material 
constituting  its  claim  to  Ware,  and  his  claUn 
when  assigned  to  plaintiff,  and  as  It  figured 
In  the  Judgment  in  this  action,  included  the 
lime  company's  claim.  It  Is  true,  as  contend- 
ed by  plaintiff,  that  Ware's  claim  as  subcon- 
tractor is  distinct  from  the  lime  company's 
claim  as  a  material  man,  and  under  some 
circumstances  Ware's  claim  might  be  consid- 
ered Independent  of  the  lime  company's  claim, 
and  Judgment  be  given  for  it,  while  defend- 
ants would  stiU  be  liable  to  the  lime  company, 
and  thus  might  possibly  be  made  to  pay  the 
same  claim  twice  should  the  limit  of  their 
liability  not  be  otherwise  reached.  But  here 
plaintiff  shows  that  Ware's  claim  is  made 
up  In  part  of  the  lime  company's  claim,  and 
the  complaint  alleges,  although  not  sustabied 
by  the  proof,  that  the  lime  company  had  as- 
signed its  claim  to  plaintiff.  It  was  admit- 
ted at  the  trial  that  any  payments  made  to 
the  lime  company  should  be  credited  upon  the 
claim  of  Ware.  It  seems  to  us,  in  view  of 
the  pleadbigs  and  the  admissions,  defendants 
should  not  be  subjected  to  the  possibility  of 
being  called  upon  twice  to  pay  the  lime-com- 
pany claim.  Plaintiff  concedes  that  If  it  Is 
Included  in  the  Ware  claim  this  may  happen. 
In  view  of  all  the  facts,  it  seems  to  us  more 
consonant  with  Justice,  as  well  as  In  keeping 
also  with  the  theory  on  which  plaintiff 
brought  action,  to  disallow  this  Item,  and  re- 
duce his  Judgment  accordingly.  The  total 
judgment.  Including  the  lime-company  claim, 
is  for  $442.7t>.  The  Judgment  should  be 
modified  by  reducing  It  $30.50,  and  aa  thus 
reduced  should  be  affirmed. 

We  concur:    HATNES,  O.;   GRAY,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  is  modi- 
fled  by  reducing  1^  $30.50,  and  as  thus  reduced 
is  affirmed. 


031  Cal.  <8) 
ENOS  et  al.  t.  SNYDER  et  aL    (S.  F.  l,613.)i 
(Supreme  Court  of  California.    Dec.  21,  1900.) 
DEAD  BODIHS— RIGHT  TO  BDRT— WILLS. 

1.  One  has  no  property  in  bis  dead  body,  M 
that  be  can  dispose  of  it  by  will. 

2.  Id  the  absence  of  statute,  the  custody  of 
the  corpse  and  the  right  of  burial  belong  to  the 
next  of  kin,  and  not  to  the  executor  or  admin- 
istrator. 

8.  Pen.  Code,  i  292,  declaring  on  whom  de- 
volves the  duty  of  burying  the  body  of  a  de- 
ceased person,  IB  to  be  considered  in  a  d^il  case 
as  determining  who  has  the  right  to  bury  the 
body,  and  to  have  the  poaaesslon  thereof  for 
that  purpose. 

Department  2.  Appeal  from  superior  couot, 
Sonoma  county;  Albert  G.  Burnett,  Judge. 

Action  by  Susie  T.  BUios  and  another 
against   Rachel   Jane   Snyder  and   another. 

'  B«lieuiii|  dantod  Jaouarr  U,  ISQl. 
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Jodgment  for  plaintiffs.    Defendants  appeaL 
Affirmed. 

Llppltt  &  Uroltt  (Myrick  &  Deeriug,  of 
counsel),  for  appellants.  Haven  &  Haven, 
for  respondents. 

McFARLAND,  J.  John  8.  Enos  died  In 
Sonoma  connty  on  March  30,  1898.  The 
plaintiff  Susie  T.  Enos  Is  his  sun'iving  wife, 
and  the  plaintiff  Gertrude  Willis  is  his 
daughter.  For  several  years  next  before  bis 
death  the  deceased  had  not  lived  with  his 
wife,  but  during  that  time  lived  at  the  resi- 
dence of  the  defendant  Rachel  Jane  Snyder, 
where  he  died.  He  left  a  will  which  con- 
tained a  direction  that  the  manner,  time,  and 
place  of  his  burial  should  be  "according  to 
the  wishes  and  directions  of  Mrs.  R.  J.  Sny- 
der," the  said  defendant.  After  his  death 
the  plaintiffs  herein  made  demand  of  defend- 
ant Snyder  for  posses-slon  of  his  body  for  the 
purpose  of  burying  the  same,  and  the  de- 
mand was  refused.  Thereupon  this  action 
was  commenced  against  Mrs.  Snyder  for  a 
Judgment  declaring  that  plaintiffs  are  enti- 
tled to  the  possession  of  the  dead  body  of  the 
deceased  for  the  purpose  of  burial,  enjoining 
defendant  from  proceeding  with  the  burial 
of  said  body,  and  directing  her  to  give  to 
plaintiffs  the  iiossesslon  thereof.  Defendant 
Snyder  answered,  setting  up  the  clause  In 
the  will  above  referred  to,  and  also  verbal 
statements  to  the  same  effect  made  by  the 
deceased  before  his  death.  Afterwards  E. 
S.  Uppitt,  the  executor  named  in  the  will, 
was,  on  his  own  application,  made  a  party 
defendant,  and  he  filed  an  answer  averring 
substantially  the  things  set  up  In  the  answer 
of  defendant  Snyder.  Demurrers  to  both  an- 
swers were  sustained,  and  Judgment  was 
entered  for  plaintiffs  substantially  as  prayed 
for  in  the  complaint.  From  this  Judgment, 
defendants  appeal. 

It  la  admitted  that  the  record  presents  the 
sole  question  involved  in  the  case,  namely, 
under  the  law  of  this  state,  did  the  respond- 
ents, as  next  of  kin,  have  the  right  to  the 
possession  of  the  body  of  the  deceased  for 
the  purpose  of  burying  It,  as  against  the  ap- 
pellants, who  claim  that  right  under  the 
will?  The  general  English  and  American 
authorities  on  the  subject  are  not  very  satis- 
factory,—at  least,  as  to  a  contest,  like  the 
one  here  involved,  between .  the  next  of  kin 
and  persons  claiming  under  a  will.  It  Is 
quite  well  established,  however,  by  those  au- 
thorities, that,  in  the  absence  of  statutory 
provisions,  there  is  no  property  in  a  dead 
body;  that  It  is  not  part  of  the  estate  of  the 
diioeased  person;  and  that  a  man  cannot  by 
will  dispose  of  that  which  after  his  death 
will  be  his  corpse.  There  are  some  expres- 
sions In  some  of  the  autlwritles  cited  by  ap- 
|)ellants  to  the  effect  that  the  right  of  burial 
is  in  the  next  of  kin,  "in  the  al>seuce  of  any 
testamentary  disposition,"  but  they  were  not 
cases  In  which  the  right  of  testamentary  dis- 


position was  involved.  The  case  which  is 
most  directly  in  point  here  is  Williams  v. 
Williams,  20  Ch.  DIv.  659.  It  Is  a  recent 
case  (1882),  and  expresses  the  law  of  Eng- 
land on  the  subject.  In  that  case  the  deceas- 
ed had,  by  his  will,  directed  that  after  his 
death  "his  body  should  be  given  tf  his  friend 
Eliza  Williams,  to  be  dealt  with  by  her  In 
such  manner  as  he  had  directed  to  be  done 
in  a  private  letter  to  her."  The  body,  how- 
ever, was  burled  in  a  certain  cemetery  "by 
the  direction  of  his  widow  and  one  of  his 
sons";  but  afterwards  Eliza  Williams  suc- 
ceeded In  removing  it  from  the  cemetery, 
and,  having  dlsixised  of  It  In  accordance  with 
the  direction  of  the  will,  she  brought  the  ac- 
tion against  the  executors  to  recover  the 
amount  of  the  expenses  which  she  had  In- 
curred In  so  doing.  Kay,  J.,  in  his  opinion, 
after  referring  to  certain  cases,  says:  "It  fol- 
lows that  a  man  cannot  by  will  dispose  of 
his  dead  body.  If  there  be  no  property  In  a 
dead  body.  It  is  Impossible  that  by  will  or 
any  other  Instrument  the  body  can  be  dis- 
posed of.  I  asked  for  any  authority  In  con- 
flict with  these  cases,  but  none  was  produ- 
ced. I  have  referred  to  the  books  of  the 
greatest  authority  on  the  question,  and  I  be- 
lieve there  is  no  authority  in  the  least  de- 
gree In  conflict  with  these  cases.  It  follows 
that  the  direction  In  this  codicil  to  the  exec- 
utors to  deliver  over  the  body  to  Miss  Wil- 
liams, who  Is  not  one  of  the  executors,  is  a 
direction  which,  in  point  of  law,  could  not 
be  enforced,  and  was  void."  The  current  of 
American  authorities,  although  there  Is  some 
conflict,  is  to  the  same  effect.  Griffith  v. 
Railroad  Co.,  23  S.  C.  2H,  55  Am.  Rep.  1,  and 
cases  there  cited;  In  re  Wong  Ynng  Quy,  0 
Sawy.  449,  2  Fed.  624;  Guthrie  v.  Weaver. 
1  Mo.  App.  13C.  In  O'Donnell  v.  Slack,  123 
Cal.  285,  55  Pac.  906,  43  L;  R.  A.  388,  the 
point  was  not  Involved.  But  as  some  one 
must,  of  necessity,  bury  the  dead,  and  must 
have  the  temporary  possession  of  the  dead 
body  for  that  purpose.  In  the  few  cases  where 
there  has  been  any  question  on  the  subject 
equity  has  been  invoked,  and  courts  of  eq- 
uity have  assumed  jurisdiction  and  have  giv- 
en the  necessary  remedies;  and  It  has  been 
generally  declared  that  the  right  of  burial  of 
a  deceased  wife  or  husband  belongs  to  the 
surviving  spouse,  and  in  other  cases  to  the 
next  of  kin,  being  present  and  having  the 
ability  to  perform  the  service.  Durell  v. 
Hayward,  9  Gray,  249;  Fox  v.  Gordon,  10 
PlilUi.  185;  Larson  v.  Chase,  47  Minn.  .307, 
50  N.  W.  238,  14  h.  R.  A.  85,  28  Am.  St.  Rep. 
370;  Foley  v.  Phelps,  1  App.  Div.  551,  37 
I  N.  Y.  Supp.  471;  Wynkoop  v.  Wynkoop,  42 
'  Pa.  St.  25)3.  82  Am.  Dec.  500;  In  re  Widening 
I  Beekman  St.,  4  Bradf.  Sur.  603. 
i  The  appellant  I.lppltt  In  his  answer  bases 
■  his  allogod  right  on  the  directions  given  by 
tlie  dectmsed  in  his  will  and  verbally,  and 
not  upon  his  authority  as  executor,  ln;le- 
pcndent  of  such  directions,  and  the  argu- 
ments of  counsel  for  appellants  rest  mainly 
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on  tliat  basts;  bnt  tbere  Is  In  their  brief g 
some  shadow  of  contention  that  an  executor 
or  administrator  has,  by  mere  virtue  of  his 
office,  the  right  to  bury  the  body,  and  to  the 
possession  of  It  for  that  purpose.  There  are 
expressions  to  that  effect  In  the  English 
books  and  particularly  In  the  older  ones,  and 
they  may  also  be  found  In  some  American 
authorities,  but  the  current  of  American  au- 
thorities Is  the  other  way.  Those  expres- 
sions are  found  generally  In  cases  where 
there  was  no  contest  between  executors  and 
next  of  kin,  as  In  Williams  y.  Williams,  su- 
pra, where  the  body  had  been  burled  by  the 
executors  by  the  direction  of  the  next  of  kin. 
Of  course,  it  Is  generally  provided  by  stat- 
ute, as  Id  this  state  by  section  1643,  Code 
Civ.  Proc,  that  executors  or  administrators 
must  pay  "funeral  expenses";  but  it  has  cer- 
tainly been  the  custom  In  this  conntry  for 
the  next  of  kin,  and  not  the  executor  or  ad- 
ministrator, to  have  the  custody  of  the  dead 
body  before  the  funeral,  and  to  bury  It.  In- 
deed, under  our  probate  system,  it  cannot  be 
determined  who  the  executor  or  administra- 
tor is  until  after  the  appropriate  time  for  the 
funeral  has  elapsed,  and  the  burial  of  the 
dead  body  Is  not  to  be  found  in  the  statutory 
enumeration  of  the  rights  and  duties  of  exec- 
utors and  administrators.  In  8  Am.  &  Eng. 
Edc.  Law,  p.  837,  It  Is  said  in  the  {ext  as  fol- 
lows: "In  England  it  has  been  held  that  an 
executor  has  the  right  to  tbe  custody  and 
possession  of  the  body  of  his  decedent  until 
it  Is  properly  buried,  but  this  doctrine  has  no 
support  In  tbe  United  States."  And  the 
cases  cited  support  the  text.  In  Benlhan  v. 
Wright,  125  Ind.  530,  23  N.  E.  822,  9  L.  B.  A. 
514,  21  Am.  St.  Bep.  249,  tbe  court,  after  an 
elaborate  discussion  of  the  subject  and  re- 
view of  the  authorities,  say:  "Our  conclu- 
sion Is  that  the  custody  of  tbe  corpse  and  the 
right  of  burial  do  not  belong  to  tbe  executor 
or  administrator,  but  to  the  next  of  kin,  and 
that  the  courts  of  this  state  possess  the  pow- 
er to  protect  such  Jiext  of  kin  In  the  exercise 
of  such  rights." 

We  have  considered  the  subject  as  present- 
ed In  tbe  general  authorities  because  appel- 
lants contend  that  there  are  no  statutory  pro- 
visions here  which  are  determinative  of  the 
question  Involved,  but  we  think  that  our 
statutory  law  does  definitely  settle  the  ques- 
tion against  appellants'  contention.  Section 
292  of  the  Penal  Code  provides  that  "the 
duty  of  burying  the  body  of  the  deceased 
person  devolves  upon  the  person  hereinafter 
mentioned."  Then  follow  four  subdivisions 
of  the  section.  Subdivision  1  provides  that 
In  the  case  of  the  death  of  a  married  woman 
the  duty  of  burial  devolves  on  the  husband, 
and  subdivision  2  Is  as  follows:  "If  the  de- 
ceased was  not  a  married  woman,  but  left 
any  kindred,  the  duty  of  burial  devolves  up- 
on the  person  or  persons  In  the  same  degree 
nearest  of  kin  to  the  deceased,  being  of  adult 
age  and  within  this  state,  and  possessed  of 
■ufficlent  means  to  defray  the  necessary  ex- 


penses." And  section  294  provides  that  "the 
person  charged  by  law  with  the  duty  of  bury- 
ing the  body  of  a  deceased  person  is  entitled 
to  the  custody  of  such  body  for  the  purposes 
of  burying  it"  It  is  also  provided  In  an- 
other section  that.  If  the  person  upon  whom 
the  duty  of  burial  Is  imposed  neglects  to  per- 
form it  In  a  reasonable  time,  he  Is  guilty  of  * 
misdemeanor,  and  la  also  liable  In  a  civil  ac- 
tion to  the  person  who  does  perform  it  in 
treble  the  expense  Incurred.  These  provi- 
along  are  very  clear  and  explicit,  but  appel- 
lants contend  that  they  should  not  be  consld- 
ered  In  a  civil  action,  because  they  are  In  the 
Penal  Code.  This  position  Is  not  tenable. 
We  have  here  a  Code  system  which  is,  for 
convenience  and  partial  classification,  divid- 
ed Into  four  Codes,  to  each  of  which  a  name 
Is  given;  but  they  are  inseparably  inter- 
woven with  each  other,  and  no  <Mte  of  them 
is  complete  In  Itself,  or  absolutely  confined 
to  a  particular  subject  Therefore  clear 
enactments  of  substantive  law  establishing 
rights,  like  section  294,  are  not  to  be  held  in- 
operative because  found  in  any  particular 
Code.  If  the  provision  in  one  Code  were  in 
conflict  with  a  provision  on  the  same  sub- 
ject In  another  Code,  iperhaps  a  consideration 
of  tbe  general  purpose  of  each  of  the  Codes 
might  afford  some  aid  In  solving  the  diffi- 
culty; but  there  is  no  sucb  difficulty  here,  for 
there  Is  no  provision  In  any  of  the  other 
Codes  touching  the  question  here  Involved. 
The  fact  that  a  penalty  for  not  burying  a 
dead  body  is  also  imposed  upon  the  one 
whose  duty  it  Is  to  buiy  it  does  not  aftect  tbe 
right  of  custody  which  the  law  gives.  If 
the  duty  and  the  right  had  been  declared  in 
some  other  Code,  and  the  Penal  Code  bad 
merely  provided  the  penalty,  there  would  be, 
we  suppose,  no  objection  to  tbe  appropriate- 
ness of  the  legislation;  but  there  is  no  rea- 
son in  law  why  any  part  of  this  legislation  la 
invalid  because  found  in  the  Penal  Code  In- 
stead of  one  of  the  others.  It  would  hardly 
be  contended  that  the  provision  about  liabil- 
ity in  a  "civil  action"  is  inoperative  because 
found  in  the  Penal  Code.  The  subject  is  one 
peciiliarly  appropriate  for  legislative  direc- 
tion, and  it  may  be  assumed  that  the  legis- 
lature has  looked  upon  the  provisions  of  the 
Code  above  cited  as  sufficiently  expressive 
of  tbe  legislative  Intent  The  judgment  Is 
affirmed. 

We  concur:    TEMPLE.  J.;  HENSHAW,  3. 


031  Cal.  4Q 
TULAItB  SAV.  BANK  et  al.  ▼.  TALBOT 
et  al.    (Sac.  616.)  > 
(Supreme  Court  of  California.    Dee.  20,  1900.) 

CORPORATIONa-LIABILITT    ON    STOCK— OVBR- 
ISSUB-SUBSCKIPTION— RELEASE— CON- 
TRACT—CONSTRUCTION. 
1.  Where  persona  take  stock  of  a  coiporation 
from  it  pay  value  therefor,  and  act  in  all  re- 
spect as  stockholders  during  the  time  debts  of 
the  corporation  are  contracted.  It  is  immateiial, 
on  the  question  of  their  liability  to  creditors  for 
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any  balance  due  on  the  par  yalne  of  the, stock, 
whether  they  were  original  subscribers  or 'not. 

2.  There  is  not  an  overissue  of  stock  where 
there  was  to  be  500  shares-  of  stock,  and  no 
more  than  this  was  issued,  though  when  the 
articles  of  incorporation  were  drawn,  all  the 
stock  subscription  lists  not  being  at  hand,  L., 
the  organizer,  put  himself  down  iu  the  articles 
for  183  shares,  to  make  up  the  full  total  of  500, 
be  in  so  doing  regarding  himself  as  the  agent 
of  the  subscribers  whose  names  were  not  at 
hand,  and  the  sum  of  the  subscription  lists  and 
the  amounts  set  down  in  the  articles  exceeded 
fiOO  shares,  the  shares  being  issued  to  such  sul>- 
scribers  from  the  amount  put  down  to  L.,  with 
the  acquiescence  of  him  and  all  the  other  stock- 
bolders. 

3.  Release  of  a  subscription  for  stock  may  he 

g roved  as  well  by  the  acquiescence  of  the  stock- 
olders,  and  the  fact  that  the  corporation  did 
not  regard  it  as  binding,  as  by  the  records.' 

4.  In  case  of  ambiguity,  an  agreement  of  one 
taking  stock  from  a  corporation  to  pay  $1  per 
month,  for  34  months,  will  be  held  merely  to 
be  an  arrangement  to  avoid  necessity  for  calls 
and  assessment,  rather  than  a  sale  for  less  than 
par;  the  directors  not  being  shoi^n  to  have  au- 
thority to  so  sell. 

Department  2.  Appeal  from  superior  conrt, 
Tulare  county;  Wheaton  A.  Gray,  Judge. 

Action  by  the  Tulare  Savings  Bank  and 
others  against  A.  P.  Talbot  and  others. 
Judgment  for  plaintiffs.  Defendants  appeal. 
Affirmed. 

Wm.  H.  Jordan  and  B.  T.  Cosper,  for  ap- 
pellants. C.  L.  Russell,  W.  B.  Wallace,  Rich- 
ards &  Carriet,  R.  M.  F.  Soto,  Oliver  Ells- 
worth, HendrlckBon  &  Tam,  G.  W.  Zartman, 
and  E.  M.  Morgan,  for  respondents. 

BCBNSHAW,  J.  This  action  was  brought 
by  plaintiffs  and  Interveners,  Judgment  cred- 
itors of  the  Packwood  Vineyard  &  Fruit 
Company,  an  Insolvent  corporation,  to  com- 
pel payment  by  the  stockholders  of  that  cor- 
poration of  the  unpaid  portion  of  their  stock. 
The'  defendants  Pope,  Talbot,  and  Fagan  ap- 
peal from  the  Judgment  given  against  them, 
add  in  support  of  their  appeal  Talbot  and 
Pope  urge  that  they  were  not  original  sub- 
scribers to  the  stock  of  the  corporation,  that 
they  purchased  their  stock  from  the  corpora- 
tion imder  written  contract  and  at  the  agreed 
price  of  $56  per  share,  which  they  had  fully 
paid,  and  that  this  purchase  was  made  with 
the  full  knowledge  of  most  of  the  plaintiffs 
and  Interveners,  who  after  that  knowledge 
g&ye  credit  to  the  corporation.  They  con- 
tend still  further  that  plaintiffs  and  inter- 
veners, having  elected  to  treat  them  as  orig- 
inal subscribers,  must  be  refused  any  relief 
In  this  action  upon  a  showing  that  they  were 
not  such;  and,  finally,  they  Insist  that  the 
«tock  which  they  purchased  was  an  Illegal 
and  void  overissue,  wherefor  they  are  not 
liable. 

The  position  of  the  appellant  Fagan  dif- 
fers from  that  of  Pope  and  Talbot  only  in 
this:  He  admits  that  he  was  an  original 
subscriber  to  shares  of  stock  of  the  corpora- 
tion to  be  formed,  but  asserts  that  the  full 
500  shares  of  the  stock  of  the  corporation 
was  taken  before  the  amount  for  which  he 


had  subscribed  was  issued  to  him,  and  there- 
fore   his  stock  was  an  overissue  and  void. 

R.  Linder  was  the  owner  of  a  tract  of  land 
In  Tulare  county.  He  conceived  the  idea  of 
forming  a  corporation,  and  selling  to  It  his 
land,  which  was  to  be  planted  with  trees 
and  vines.  In  furtherance  of  his  idea,  he 
sought  subscriptions  to  the  capital  stock  of 
the  prospective  corporation.  This  capital 
stock  was  to  be  divided  into  500  shares,  of 
the  par  value  of  $200  per  share.  Several 
subscription  papers  were  circulated,  and  to 
them  signatures  obtained.  The  corporation 
was  then  organized,  and  in  the  articles  of 
Incorporation  the  names  of  Pope  and  Talbot 
were  Inserted  for  40  shares  each,  and  Under 
was  put  down  as  the  owner  of  183  shares. 
Pope's  and  Talbot's  names  likewise  appeared 
upon  one  of  the  subscription  papers.  Much 
discussion  Is  devoted  to  the  question  whether 
or  not  the  names  of  Pope  tfnd  Talbot  were 
thus  placed  nppn  the  subscription  list  and 
in  the  articles  of  Incorporation  by  their  au- 
thority; but  we  think,  in  the  light  of  what 
was  actually  done,  the  determination  of  this 
question  becomes  immaterial;  for  it  Is  un- 
questionably true  that  Pope  and  Talbot  and 
Pagan  took  the  stock  of  the  corporation,  paid 
value  for  it,  and  acted  in  all  respects  as 
stockholders,  before  and  during  the  time  the 
debts  of  the  corporation  to  plaintiffs  and 
interveners  came  Into  existence.  If,  then, 
these  appellants  were  bona  fide  stockholders 
and  holders  of  bona  fide  stock,  It  would  be 
Immaterial  whether  they  be  considered  as 
original  subscribers  or  not  Under  section 
580  of  the  Code  of  Civil  Procedure,  plaintiffs 
were  entitled  to  any  relief  consistent  with 
the  case  made  by  the  complaint,  and  em- 
braced within  the  issues.  The  averments  in 
the  complaint  Are  broad  enough  to  justify 
a  recovery  against  the  defendants  as  holders 
of  the  stock,  whether  they  be  original  sub- 
scribers thereto  or  not. 

The  contention  that  the  stock  of  these  ap- 
pellants was  an  overissue,  and  therefore 
void,  Is  based  rather  upon  figures  than  upon 
facts;  for  In  truth  there  was  never  issued 
by  the  corporation  a  single  share  more  than 
the  500  authorized  by  Its  articles  of  Incorpo- 
ration. The  argument  of  appellants  here  Is 
that  the  aggregate  subscription  lists  showed 
more  than  500  shares';  that  Linder,  In  the 
articles  of  incorporation,  was  down  for  183 
shares;  that  the  subscribers  and  Incorpora- 
tors acquired  rights  to  this  stock  of  which 
they  could  not  be  deprived  without  their 
consent,  and  without  the  unanimous  consent 
of  the  stockholders;  and  that,  casting  up 
the  totals  of  the  subscription  lists  and  the 
amounts  set  down  in  the  articles  of  Incor- 
poration, the  result  is  a  sum  far  exceeding 
500  shares.  The  facts  appear  to  be  that  at 
the  time  the  articles  of  Incorporation  were 
drawn  all  the  subscription  lists  were  not  at 
band,  and  that  Under,  the  organizer  and 
promoter  of  the  cori>oration,  put  his  name 
down  for  183  shares  to  make  up  the  full 
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total  of  SOO.  In  ao  doing  he  sonstltnted  and 
regarded  himself  as  the  self-appointed  agent 
of  other  subscribers  whose  names  were  not 
at  hand,  and  the  fact  Is  that  no  subscriber 
was  refused  the  amount  of  stock  which  he 
demanded,  but  such  stock  was  Issued  to  him 
directly  by  the  corporation.  It  being  taken 
In  some  Instances  from  the  amount  |0f  Llnd- 
er'B  183  shares.  In  this  there  was  complete 
acquiescence  upon  the  part  of  Llnder  and 
the  otber  stockholders.  While  It  Is  true  that 
«  contract  of  subscription  may  be  modified 
or  annulled  only  by  the  unanimous  consent 
of  the  stockholders,  or  by  the  board'  of  di- 
rectors duly  authorized  thereto  (Fruit  Co. 
T.  Coon.  107  Cal.  452,  40  Pac.  542),  such 
release  may  be  proved  not  only  by  the  rec-' 
ords,  but  as  well  by  the  acquiescence  of 
the  stockholders  of  the  corporation,  and  by 
tbe  fact  that  the  corporation  Itself  did  not 
regard  It  as  binding.  Stuart  v.  Railroad 
Co.,  32  Grat  146;  Cook,  Stgcks  &  S.  S  169. 
Nor  Is  any  formal  assignment .  necessary  to 
substitute  one  stockholder  for  another. 
Weinman  ▼.  Railway  Co.  (Pa.  Sup.)  12  AtL 
288.  There  Is  not  the  slightest  suggestion 
that  Under  was  acting  or  attempting  to  act 
In  fraud  of  the  rights  of  any  one.  Before 
the  organization  of  the  corporation.  Pope 
and  Talbot  had  agreed  to  take  stock  in  it. 
The  amount  had  not  been  definitely  decided 
upon.  The  stock  subsequently  taken  by 
Pope  and  Talbot  concluded  the  agreement, 
and  In  this  subscription  for  183  shares  Llnd- 
er  may  be  regarded  as  having  acted  as  their 
agent,  as  well  as  the  agent  of  others  to 
whom  the  stock  was  afterwards  issued. 
Water  Co.  ▼.  Beecher,  101  Oal.  79,  35  Pac. 
849;  Burr  v.  Wilcox,  22  N.  Y.  651;  Terwll- 
Uger  y.  Telegraph  Co.,  58  III.  249;  Bates  v. 
Telegraph  Co.,  134  111.  536,  25  N.  E.  621. 

Coming  to  consider  the  further  contention 
of  appellants  that  Pope  and  Talbot  were  not 
original  subscribers  to  the  stock,  but  pur- 
chased directly  from  the  corporation  at  an 
agreed  price  of  $56  per  share,  evidenced  by 
a  written  contract  with  the  corporation,  and 
that  Fagan,  though  an  original  subscriber, 
stands  in  the  same  position  in  this  regard  as 
do  Pope  and  Talbot,  by  reason  of  the  fact 
that  his  contract  of  original  subscription  was 
waived  by  the  corporation,  which  entered  Into 
a  contract  identical  in  its  terms  with  that  of 
Pope  and  Talbot,  the  facts  bearing  upon  this 
contention  are  the  following:  At  the  time  of 
tbe  Issuance  of  the  stock,  Pope,  Talbot,  Fa- 
gan, and  all  the  other  stockholders  as  well, 
signed  upon  the  stub  of  the  certificate  book 
of  the  corporation  a  receipt  for  their  stock, 
acknowledging  that  It  was  taken  subject  to 
the  provisions  and  conditions  of  the  by-laws, 
and  continuing:  "I  hereby  agree  and  con- 
tract to  pay  to  the  corporation  on  the  15th 
day  of  February  next  the  sum  of  one  dollar 
per  share  of  said  stock,  and  thereafter  a  like 
sum  on  the  16th  day  of  each  and  every  month, 
for  thirty-four  months."  It  is  insisted  by 
appellants  that  this  was  their  contract,  aad 


tiielr  only  contract,  with  the  corporation;  ttiat 
they  were  to  pay  aad  did  pay  <HlglnaUy  $20 
per  share  for  their  stock:  and  that  the  34 
monthly  payments,  of  $1  for  each  share,  were 
the  total  amount  of  the  purchase  price.  It 
would  unduly  prolong  this  discussion  to  de- 
tail at  length  the  evidence  supporting  tbe 
conclusion  of  the  trial  court  that  this  receipt 
and  agreement  was  not  a  contract  of  purchase 
between  the  corporation  and  the  stockholders. 
It  was  merely  an  agreement,  not  unusual  in 
such  corporations,  by  which  the  stockholder 
stipulated  to  pay  to  the  corporation  a  certain 
monthly  amount  to  defray  the  operating  ex- 
penses, until  such  time  as  It  was  estimated  It 
would  be  self -supporting.  It  was  designed  to 
relieve,  and  was  a  convenient  method  of  re- 
lieving, the  corporation  from  the  necessity  of 
making  calls  and  assessments  upon  the  stock. 
West  V.  Crawford,  80  Oal.  19,  21'  Pac  1123; 
Kohler  v.  Agasslz,  99  Cal.  14,  33  Pac.  741; 
Upton  V.  Trlbilcock,  91  U.  S.  45,  23  L.  Ed. 
203.  Moreover,  no  authority  on  the  part  of 
the  directors  of  the  corporation  to  sell  the 
stock  for  less  than  par  la  anywhere  shown, 
and.  If  it  should  be  conceded  that  the  con- 
tract In  question  is  ambiguous,  In  the  ab- 
sence of  evidence  of  authority  It  would  not 
be  presumed  that  the  construction  contended 
for  by  the  appellants  was  the  true  one.  As 
the  contract  In  question,  therefore,  is  not  to  . 
be  construed  as  a  contract  of  purchase  be- 
tween the  corporation  and  the  stockholder.  It 
becomes  unnecessary  to  consider  whether  the 
plalntitFs  and  Interveners  were  charged  with 
knowledge  of  Its  character.  We  can  perceive 
no  just  ground  for  complaint  that  the  find- 
ings are  erroneous  and  confilcting.  As  has 
been  said,  even  conceding  that  Pope  and  Tal- 
bot are  not  original  subscribers,  they  were 
still  owners  and  holders  of  the  stock  under 
circumstances  entitling  these  plaintiffs  and 
interveners  to  the  relief  prayed  for.  The 
judgment  appealed  from  is  affirmed. 


We  concur:    McFARLAND,  J.;  TEMPLK, 


J. 


(131  Cal.  169) 
LA  SOCIETA  FTALIANA  DI  MUTDA  BEN- 
EFICBNZA  V.  CITY  AND  COUNTY  OF 
SAN  FRANCISCO  et  al.    (S.  F.  1.701.) i 

(Supreme  Coort  of  Califorals.    Dec.  28,  1900.) 

PUBUC  CBMBTERY— GRANT  TO  PRIVATB  COR- 
PORATION—POWEM  OF  SUPERVISORS 
—BURIAL  PERMITS. 

1.  San  Francisco  city  ordinance,  known  as 
"Order  800,"  which  was  ratified  by  the  legisla- 
ture (St.  1867-68,  p.  379),  provided  that  a  cer- 
tain tract  of  land  set  aside  as  a  cemetery  should 
be  deemed  absolutdy  dedicated  as  such.  IIM, 
that  a  grant  of  a  portion  of  such  cemetery  to 
the  plaintiff,  which  is  an  incorporated  beneficial 
association,  to  be  used  for  cemetery  purposes, 
is  not  within  the  power  of  the  supervisors,  even 
thoui;h  plaintiff  cared  for  certnin  persons  who 
would  otherwise  be  a  pnbllc  charge. 

2.  The  grant  was  not  rendered  valid  by  tho 
fact  that  the  plaintiff  gave  a  txiad  to  secure 
the  erectipn  of  fences  and  other  improvements 
on  the  portion  of  the  cemetery  granted  to  it 

*ilaheix>ng  danlad  January  a,  IStL 
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and  did  erect  snch  improyementg,  as  it  was 
bound  to  know  that  the  supervisors  bad  a<S  pow- 
er to  make  such  disimsition  ot  the  land. 

3.  Pol.  Code,  §  3035,  making  it  the  dnty  of 
the  health  officers  of  a  city  to  issue  a  burial 
permit  on  receipt  of  a  certificate  of  the_  cause 
of  death,  does  not  render  an  ordinance  invalid 
■which  prohibits  an  interment  in  a  certain  ceme- 
tery as  being  detrimental  to  public  health,  since 
suA  statute  does  not  authorize  a  permit  to  in- 
ter a  body  in  a  place  prohibited  by  lawful  au- 
thority. 

Gommissloners'  decision.  Department  2. 
Appeal  froih  superior  court,  city  and  county 
of  San  Francisco. 

Suit  by  La  Societa  Itallana  dl  Mutua  Bene- 
ficenza,  a  corporation,  against  the  city  and 
county  of  San  Francisco  and  others.  From 
a  Judgment  in  favor  of  the  defendants,  the 
plaintlir  appeals.    Affirmed. 

James  A.  Devoto  and  Devoto  &  De  Mar- 
tini, for  appellant.  G.  W.  McEnemey  and 
Jas.  Lb  Gallagher,  for  respondents. 

HAl'NES,  C.  Defendants'  demurrer  to 
plalntilTs  complaint  was  sustained,  and  judg- 
ment thereon  entered  against  the  plaintiff, 
vrho  appeals  from  said  judgment.  The  other 
defendants  are  the  mayor,  the  board  of  super- 
visors, the  board  of  health,  and  the  Individ- 
oals  composing  said  boards,  and  the  health 
officer  of  the  city  and  county  of  San  Fran- 
cisco; and  the  principal  question  Involved  Is 
the  validity  of  an  ordinance  of  said  city 
passed  by  the  board  of  supervisors  In  June, 
1897,  and  approved  by  the  mayor,  and  which, 
with  the  preamble,  is  as  follows:  "Whereas, 
the  bnrlal  of  the  dead  within  the  City  Ceme- 
tery is -dangerous  to  life  and  detrimental  to 
•public  health,  therefore  the  people  of  the  city 
and  county  of  San  Francisco  do  ordain  as  fol- 
lows: Burials  within  the  City  Cemetery  Pro- 
hibited. Section  1.  It  shall  be  unlawful  for 
any  person,  association  or  corporation  from 
and  after  the  first  day  of  January,  1808,  to 
bury  or  inter,  or  cause  to  be  burled  or  in- 
terred, the  dead  body  of  any  person  in  the 
City  Cemetery  of  the  city  and  county  of  San 
Francisco."  The  second  section  declared  a 
violation  of  this  order  to  be  a  misdemeanor, 
punishable  by  a  fine  of  not  less  than  $100  nor 
more  than  $500,  or  by  Imprisonment  not  ex- 
ceeding six  months,  or  by  both  fine  and  im- 
prisonment The  time  when  this  ordinance 
should  take  effect  was  afterwards  extended 
toMarcb  1, 1898. 

Briefly  stated,  the  complaint  alleges  the  fol- 
lowing facts:  That  plaintiff  Is.  an  incorpo- 
rated benevolent  society  having  for  one  of  its 
purposes  the  maintenance  and  care  of  the 
sick  who  are  members  of  the  corporation; 
that  since  its  Incorporation,  In  the  year  1867, 
a  large  number  of  deaths  have  occurred 
among  its  members;  that  of  the  members  so 
dying  a  number,  averaging  about  25  per 
year,  were  poor,  and  their  bodies,  by  reason 
of  their  membership  or  for  other  reasons,  are 
cared  for  and  by  the  plaintiff  at  Its  expense; 
that  in  January,  1879,  the  said  city  and  coun- 


ty, being  the  owner  of  a  tract  of  land  desig- 
nated on  the  official  map  of  said  city  and 
county  as  the  "Golden  Gate  Cemetery,"  adopt- 
ed a  resolution  (No.  13,244,  New  Series),  and 
thereby  granted  to  the  plaintiff  blocks  num- 
bered 9  to  21,  inclusive,— part  of  said  Golden 
Gate  Cemetery,— for  burial  purposes,  "on  con- 
dition that  plaintiff  should  construct  and 
maintain  such  walls  or  fences  and  make  such 
Improvements  as  might  thereafter  be  desig- 
nated or  required  by  said  board  of  super- 
visors on  and  around  the  lots  so  granted  as 
aforesaid";  that  plaintiff  accepted  the  said 
grant  and  said  conditions;  that  by  a  subse- 
quent resolution  (No.  13,470),  adopted  In  1879, 
plaintiff  was  required  to  enter  into  an  agree- 
ment whereby  It  undertook,  in  the  sum  of 
?500,  with  two  good  and  sufliclent  sureties, 
to  perform  all  the  requirements  of  said 
first-named  resolution,  and  iwrdcularly  to 
construct  and  maintain  said  walls  or  fences 
and  to  make  such  Improvements  as  might  be 
required  by  said  board,  and  also  that  plain- 
tiff should  pay  Its  pro  rata  assessment  for 
the  Improvement  of  the  avenues  of  said  Gol- 
den Gate  Cemetery;  that  plaintiff  has  per- 
formed all  of  said  conditions,  and  has  used 
said  land  for  said  burial  purposes,  and  has 
expended  a  large  amount  of  money  in  making 
said  Improvements,  aggregating  not  less  than 
$2,000;  and  that  the  Golden  Gate  Cemetery 
Is  now  known  as  the  "City  Cemetery,"  and 
Is  so  designated  In  said  ordinance.  The 
prayer  Is  for  the  annulment  of  said  ordinance, 
that  plaintiff's  title  be  quieted,  for  an  In- 
junction, and  other  relief. 

Appellant  contends  (1)  that  said  resolution 
of  the  board  of  supervisors  was  a  grant  of 
said  lands  to  the  plaintiff;  (2)  that,  even 
though  it  be  not  a  grant,  the  plaintiff  Is  en- 
titled to  the  relief  demanded;  and  (3)  that 
said  ordinance  is  In  conflict  with  general 
laws. 

Neither  of  these  contentions  can  be  sus- 
tained. The  tract  of  land  containing  200 
acres,  and  designated  originally  as  the  "Gol- 
den Gate  Cemetery,"  and  afterwards  known 
as  the  "City  Cemetery,"  included  the  lands 
here  In  controversy,  and  the  whole  tract  of 
200  acres  Is  a  portion  of  the  land  referred  to 
in  the  act  of  congress  of  March  8,  1866  (14 
Stat.  4).  After  the  passage  of  this  act,  the 
supervisors  passed  an  ordinance  known  as 
"Order  800,"  which  was  ratified  by  tbe  legis- 
lature by  an  act  approved  March  27,  1868 
(St.  1867-68,  p.  379).  By  the  first  section  of 
this  ordinance,  the  board  of  supervisors  were 
authorized  and  directed  to  devise  and  adopt 
a  plan  for  the  subdivision  of  the  outside  lands 
referred  to  In  said  act  of  congress  into  blocks 
and  lots,  "and  to  select  and  set  apart  for  pub- 
lic uses  such  lots  and  portions  of  said  land 
as  said  board  may  deem  necessary."  The 
second  section  of  said  ordinance  provided  that 
after  the  adoption  of  the  plan  the  bpard  ol 
supervisors  should  cause  a  map  of  the  lands 
to  be  made  according  to  this  plan,  "and  upon 
said  map  shall  be  designated  the  lots  and  por- 
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tions  of  land  set  apart  for  public  uses,  and 
the  particular  use  for  •which  each  lot  or  por- 
tion of  land  shall  hare  been  set  apart"  Sec- 
tion U  of  said  ordinance  further  provided  that 
"the  tract  or  portion  of  land  set  apart  and 
designated  thereon  sm  a  cemetery,  and  lots 
for  a  hospital,  *  »  •  shall  be  deemed  ab- 
solutely dedicated  as  snch."  The  alleged 
grant  to  the  plaintifT  was  made  by  ordinance 
In  1879,  and,  though  not  set  out  in  full  in  the 
complaint,  it  may  be  conceded  that  it  was 
sufficient  In  form  to  vest  in  the  plaintiff 
the  rights  and  prlrileges  contended  for,  but 
the  board  of  supervisors  had  no  power  to 
make  the  grant 

That  the  city  held  said' cemetery  lands  In 
trust  for  public  uses  as  a  cemetery  cannot  be 
questioned,  and  it  is  equally  clear  that  the 
plaintiff  Is  a  private  corporation,  and  that  a 
grant  to  its  use  is  not  a  grant  to  a  public  use, 
even  though  the  corporation  uses  it  only  for 
burial  purposes.  The  fact  that  some  of  Its 
members  are  buried  at  the  expense  of  the 
corporation,  who,  if  they  were  not  members 
of  the  corporation,  would  be  burled  at  the 
expense  of  the  city,  does  not  affect  the  ques- 
tion. The  grant  and  use,  each,  were  for  and 
to  the  corporation.  The  cases  of  California 
Academy  of  Sciences  v.  City  and  County  of 
San  Francisco,  107  Cal,  334,  40  Pac.  426,  and 
Home  for  the  Care  of  the  Inebriate  v.  Same, 
119  Cal.  534,  51  Pac.  95,  are  in  point  and  con- 
clusive of  this  case,  unless  appellant's  sec- 
ond or  third  point  malies  those  cases  inappli- 
cable. 

Appellant's  second  contention  is  based  upon 
the  fact  that  a  contract  was  entered  into  and 
'a  bond  executed  to  secure  the  erection  of 
walls  or  fences  and  other  improvements  on 
the  lands  described  in  the  complaint  It  is 
sufficient  to  say  in  reply  that  the  board  of  su- 
pervisors had  no  power  to  devote  the  land  to 
any  other  than  public  uses,  and  the  plaintiff 
was  bound  to  Icnow  that  they  had  no  such 
power.  The  city  and  county  cannot  be  bound 
by  the  unauthorized  acts  of  Its  agents.  In 
Hoadley  v.  City  and  County  of  San  Francisco, 
60  CaL  275,  It  was  said  of  the  property  there 
In  controversy:  "It  was  granted  to  the  city 
tor  public  use,  and  is  held  for  that  puri)ose 
only.  It  cannot  be  conveyed  to  private  per- 
sons, and  is  effectually  withdrawn  from  com- 
merce; and,  the  city  having  no  authority  to 
convey  the  title,  private  persons  are  virtually 
precluded  from  acquiring  it;"  and  private  cor- 
porations are  in  the  same  category.  The  case 
above  cited  was  approved  in  Sawyer  v.  City 
and  County  of  San  Francisco,  50  Cal.  375, 
and  in  Hoadley  v.  Same,  70  Cal  320,  12  Pac. 
125,  which  was  affirmed  by  the  supreme' 
court  of  the  United  States,  upon  writ  of  error. 
In  124  U.  S.  046,  8  Sup.  Ct.  659,  31  L.  Ed.  553. 
See,  also.  City  and  County  of  San  B^ncisco 
V.  Itsell,  80  Cal.  59,  22  Pac.  74. 

Lastly,  it  Is  said  that  this  ordinance  is  in 
conidict  with  general  laws.  Jt  is  alleged  In 
the  complaint  that  the  board  of  health  of  said 
city,  in  December,  1807,  passed  an  order  pro- 


viding that,  in  compliance  with  said  ordi- 
nance, no  burials  should  be  permitted  in  said 
City  Cemetery  from  and  after  the  time  spec- 
ified by  the  board  of  supervisors.  Appellant's 
contention  is  not  very  clear,  but  as  we  un- 
derstand counsel  that,  under  section  3035  of 
the  Political  Code,  the  health  officer  must  ob- 
tain a  certificate  of  the  cause  of  death,  and 
that  upon  receiving  It  It  is  his  duty  to  issue 
a  permit  for  the  Interment  Undoubtedly  that 
Is  true;  but  It  does  not  follow  that  the  health 
officer  may  grant  a  permit  for  interment  In 
a  place  prohibited  by  the  lawful  authority 
of  the  city.  The  Judgment  appealed  frcHn 
should  be  affirmed. 

We  concur:    SMITH,  a;  GRAY,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  appealed 
from  is  affirmed. 


(Ul  Cal.  ITS) 
LAWRENCE  v.  JOHNSON  et  al.  (L.  A.  758.) 
(Supreme  Court  of  California.    Dec.  28,  1900.) 

MORTGAGES— FaRECLOSCRE— FINDINOS— 
SUFFICIBNCY— REVIEW. 

1.  A  findiog  in  foreclosure  ttmt  a  cross  com- 
plainant was  not  the  owner  of  the  mortgage, 
and  bad  no  interest  therein,  is  insafficient, 
where  his  cross  complaint  averred  that  the  mort- 
gage wag  assigned  to  him  as  security  for  a 
loan,  since  the  first  part  of  the  finding  does  not 
negative  the  fact  that  the  mortgage  had  been 
assigned  as  security,  and  the  latter  part  is  only 
a  couelusion  of  law  therefrom. 

2.  A  finding  in  foreclosure  that  there  was  due 
a  cross  complainant  a  certain  sum  on  a  note 
de8cril)ed  in  bis  cross  complaint  is  insafllcient, 
where  the  facts  on  which  it  is  based  do  not 
appear,  as  it  is  merely  a  conclusion  of  law. 

3.  A  finding  in  foreclosure  that  the  allegations 
of  a  cross  complaint  were  true  is  inst&cicnt 
to  establish  ownership  of  the  note,  where  such 
cross  complaint  contained  no  allegation  as  to 
ownership. 

4.  A  finding  in  foreclosure  that  a  cross  com- 
plainant was  not  the  owner  of  the  mortgage  is 
not  supported  by  the  evidence,  where  there  was 
evidence  that  the  mortgage  was  iissigned  to  him 
as  security  for  a  loan. 

Conimlssioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county;   M.  T.  Allen,  Judge. 

Action  by  George  W.  Lawrence  against 
Isaac  Johnson  and  others.  Defendants  the 
Imperial  Savings  &  Loan  Society  and  Henry 
S.  Baldwin  by  cross  complaint  sought  to  fore- 
close a  subsequent  mortgage  on  the  same 
premises  executed  by  defendants  Johnson. 
From  a  judgment  in  favor  of  plaintiff  and  In 
favor  of  defendant  the  Imperial  Savings  & 
Loan  Society,  Henry  S.  Baldwin  appeals. 
Judgment  as  to  plaintiff  affirmed,  and  the 
Judgment  in  favor  of  said  defendant  reversed. 

E.  C.  Bower,  for  appellant  P.  W.  Bur- 
nett, for  respondents 

SMITH,  C.  The  suit  was  brought  to  fore- 
close a  mortgage  executed  to  the  plaintiff  by 
the  defendants  Johnson  May  17,  1893,  for 
$300,  etc.    The  defendant  corporation  and  the 
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defendant  Baldwin  filed  croBS  complaints  to 
forecloBe  a  subsequent  mortgage  on  tbe  same 
premises,  executed  by  tbe  defendants  Johnson 
to  the  former,  and  claimed  by  the  latter  to 
have  been  assigned  to  him.  The  mortgagors 
made  default.  Judgment  was  rendered  in  fa- 
vor of  the  plaintiff  for  the  foreclosure  of  his 
mortgage,  and  in  favor  of  the  defendant 
corporation  for  the  foreclosure  of  the  sub- 
sequent mortgage.  The  defendant  Baldwin 
appeals  from  the  Judgment  The  appeal  is 
from  the  whole  Judgment,  but  no  point  Is 
made  In  the  brief  of  appellant  as  to  the  va- 
lidity of  the  Judgment  in  favor  of  the  plain- 
tiff; which.  Indeed,  la  not  open  to  question. 
The  appeal,  therefore,  Involves  only  the  con- 
flicting claims  of  tbe  defendant  corporation 
and  Baldwin  to  the  Junior  mortgage.  On  this 
Issue  tbe  findings  and  Judgment  are  in  fa- 
vor of  the  former,  but  it  is  claimed  by  ap- 
jteUant  that  the  findings  are  insufficient,  and 
that  they  are  in  fact  unsupported  by  the  evi- 
dence. Both  points,  I  thlnl:,  must  be  sus- 
tained. 

The  cross  complaint  of  tbe  appellant  alleges 
that  the  note  and  mortgage  executed  by  the 
Johnsons  to  the  respondent  corporation  was 
assigned  and  delivered  to  him  by  tbe  said 
respondent  as  a.  pledge  and  security  for  $500 
loaned  by  him  to  the  corporation.  There  Is 
no  finding  on  this  allegation.  It  is  found 
"that  the  defendant  •  *  •  Baldwin  is 
not,  and  never  was,  the  owner  of  the  said 
mortgage,"  etc.,  "and  has  no  interest  in  or 
right  to  said  mortgage,  or  proceeds  thereof." 
But  the  first  part  of  the  finding  does  not 
negative  the  alleged  fact  that  the  mortgage 
had  been  assigned  to .  him  as  pledge  or  se- 
curity for  a  loon,  and  the  latter  part  is  but 
a  conclusion  of  law,  apparently  based  on  the 
fkct  found.  It  1b  also  found  "that  there  Is 
due  to  the  Imperial  Savings  &  Loan  Society 
•  •  •  from. said  defendants  Isaac  John- 
atm,"  etc.,  "upon  the  promissory  note  describ- 
ed In  said  cross  complaint  the  sum  of  $233.- 
SO."  But  this  also  is  a  mere  conclusion  of 
law,  and  the  facts  upon  which  It  is  based  do 
not  appear.  Hayne,  New  Trials  &  App.  p. 
718  et  seq.,  {  239  et  seq.  Kor  does  the  find- 
ing that  the  allegations  of  the  cross  com- 
plaint of  the  defendant  corporation  are  true 
touch  the  Issue.  There  Is  no  allegation  in  the 
cross  complaint  as  to  tbe  ownersbip  of  the 
note.  Nor  does  it  seem  that  the  actual  find- 
ings are  sustained  by  the  evidence,  which 
seems  to  support  the  claim  of  the  defendant 
Baldwin  that  the  mortgage  was  assigned  to 
kim  as  pledge  or  security  for  a  loan.  It  ap- 
pears, indeed,  from  appellant's  brief,  that 
questions  were  raised  as  to  the  power  of  the 
officers  of  the  company  to  make  the  assign- 
ment; but,  as  it  received  and  retained  the 
consideration,  the  objection  seems  to  be  met 
by  the  authorities  cited  by  appellant.  Main 
v.  Casserly.  G7  Cal.  127,  7  Pac.  426.  At  least, 
in  the  absence  of  a  brief  or  oral  argument 
on  behalf  of  respondent,  we  must  regard  the 
findings  as  unsupported  by  the  evidence. 
63  P.— 12  '  For  opinion   In 


Kelly  V.  Bradbury.  104  Cal.  237,  37  Pac.  872, 
and  cases  cited.  The  Judgment  in  favor  of 
the  Imperial  Savings  &  Loan  Society  should 
be  reversed,  and  the  cause  remanded  for  a 
new  trial  of  the  issues  between  it  and  tbe 
defendant  Baldwin.  The  Judgment  in  favor 
of  tbe  plaintiff  for  tlie  foreclosure  of  his 
mortgage  should  be  affirmed,  both  as  to  the 
defendants  Johnson  and  the  other  defend- 
ants. 

We  concur:    HATNES,  C;  COOPER,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  in  favor 
of  the  Imperial  Savings  &  Loan  Society  is 
reversed,  and  the  cause  remanded  for  a  new 
trial  of  the  issues  between  it  and  the  defend- 
ant Baldwin.  The  Judgment  in  favor  of  the 
plaintiff  for  the  foreclosure  of  his  mortgage 
is  affirmed,  both  as  to  the  defendants  Johnson 
and  the  other  defendants. 


(131  Cal.  126) 

STEWART  V.  CALIFORNIA  IMP.  CO.  et  al. 

(S.  F.  1,544.)  1 
(Supreme  Court  of  California.    Dec.  27,  1900.) 

MASTER  AND  SERVANT— INJURY  TO  THrRD 
PERSON— RELATION  OF  PARTIES. 
A  Street-roller  outfit,  consisting  of  a  roller, 
engine,  and  engineer  to  operate  tbe  same,  was 
hired  by  a  city  from  the  defendant,  the  owner, 
for  a  stipulated  price  per  day.  The  city's 
agents,  the  superintendent  of  streets  and  his 
foreman,  only  directed  how  and  where  the 
streets  should  be  rolled,  and  neither  of  them 
bad  the  control  or  management  of  the  engine, 
which  was  controlled  and  managed  by  the  en- 
Kineer,  the  servant  of  defendant,  who  had  se- 
lected and  employed  him  for  that  special  pur- 
pose, paid  him  his  wages,  and  had  the  sole  right 
to  discharge  him.  IfeM,  that  defendant,  and  not 
the  city,  was  liable  for  injuries  to  a  third  per- 
son, caused  by  the  enginper's  negligence  in  the 
management  of  tbe  engine,  since  be  was  an  em- 
ploy6  of  the  defendant,  and  net  of  the  city. 

In  bank.  Judgment  in  department  (61  Pac. 
280)  reversed,  and  that  of  trial  court  affirm- 
ed. 

VAN  DYKE,  J.  Action  for  personal  in- 
Jury.  The  trial  was  by  the  court  without  a 
Jury.  Plaintiff  had  judgment,  from  which, 
and  from  an  order  denying  their  motion  for 
a  new  trial,  defendants  appeal. 

The  court  found  that  defendant  Conger 
was,  on  the  4th  day  of  March,  1806,  employ- 
ed by  the  defendant  California  Improvement 
Company  as  engineer  to  manage  a.  steam 
roller  owned  by  said  company,  and  used  by 
It  in  rolling  and  leveling  streets.  The  said 
roller  was  then  in  the  use  of  the  city  of  Oak- 
land; the  same,  with  tbe  engineer  in  charge, 
having  been  hired  by  the  city  of  Oakland 
from  the  defendant  California  Improvement 
Company.  At  the  time  that  the  accident  oc- 
curred the  roller  was  being  used  under  tbe 
direction  of  the  superintendent  of  streets  of 
the  city  of  Oakland  in  rolling  and  leveling 
Twelfth  street  wher,e  it  forms  a  dam  at  the 
lower  end  of  Lake  Merrltt;    and  the  court 

petition   tor   rehearing,    lee    SS  Pac.  724, 
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finds  that  at  that  time  said  Twelfth  street 
.  was  the  only  safe  public  highway  for  the  pas- 
sage of  vehicles  between  the  eastern  and 
central  parts  of  Oakland,  and  that  the  plain- 
tiff was  then  driving  a  well-trained,  steady, 
and  reliable  horse  on  said  street.  "While  the 
defendant  Conger  was  in  charge  of  said  en- 
gine, and  standing  thereon,  and  in  control 
theivof,  steam  escaped  from  the  engine 
through  the  safety  valve  in  front  of  plain- 
tiff's horse.  It  had  been  necessary  to  gen- 
erate all  the  steam  which  the  engine  could 
safely  carry,  and  the  defendant  Conger  had 
wrongfully  and  carelessly  failed  and  neglect- 
ed to  give  any  wai-ning  of  the  said  letting 
off  of  steam,  or  that  there  was  any  danger 
of  its  escape  through  the  safety  valve,  al- 
though he  (the  said  defendant)  saw  the  dan- 
ger to  the  plaintiff,  and  had  the  opportunity 
and  power  to  give  him  warning  thereof;  and 
the  escaping  of  the  steam  so  frightened  the 
plaintiff's  horse  that  It  became  unmanagea- 
ble, and  wheeled  short  around,  and  tilted 
over  plaintifTs  cart,  and  the  plaintiff,  with- 
out any  fault  on  his  part,  was  thrown  out, 
and  dashed  violently  upon  the  ground."  The 
main  contention  on  the  part  of  the  defendant 
company  was  and  Is  that  the  Injury  to  the 
plaintiff  was  not  caused  by  its  negligence, 
but,  If  It  resulted  from  any  negligence.  It  was 
upon  the  part  of  the  city  of  Oakland.  But 
the  court  below  found  that  said  defendant 
California  Improvement  Company  had  select- 
ed the  said  engineer,  and  his  services  were 
to  be  paid  by  said  company,  and  said  com- 
pany had  the  right  to  remove  him;  that  the 
relation  of  master  and  servant  existed  be- 
tween said  defendant  comijany  and  the  de- 
fendant Conger,  and  not  between  the  city  of 
Oakland  and  defendant  Conger.  The  testi- 
mony supports  the  finding  and  conclusion  of 
the  court  below  that  the  injury  to  the  plain- 
tiff was  caused  by  the  negligence  of  the  de- 
fendants, and  not  of  the  city  of  Oakland. 
Mr.  Miller  (at  the  time  superintendent  of 
streets  of  the  city  of  Oakland),  called  as  a 
witness  on  behalf  of  the  defendants,  says: 
"This  roller  was  In  the  employ  of  the  dty  of 
Oakland  the  day  of  this  accident.  It  was 
hired  from  the  California  Improvement  Com- 
pany. Mr.  Sherman,  my  foreman,  had  charge 
of  the  work,  together  with  myself."  On 
cross-examination  he  was  asked:  'T>id  Mr. 
Sherman  assume  to  have  such  control  over 
the  roller  as  to  affect  the  engine— affect  the 
movements  of  the  engine?"  After  an  objec- 
tion to  such  question  had  been  overruled,  the 
witness  answered:  "I  think  not  •  •  • 
Nothing  was  said  In  the  lease  of  the  engine 
to  the  city  about  discharging  the  engineer. 
I  secured  the  engine  under  the  authority  of 
the  board  of  public  works.  We  had  to  have 
a  roller,  and  this  was  the  most  available  one. 
I  telephoned  to  the  office  of  the  California 
Improvement  Company  that  we  would  like 
to  have  their  roller  upon  the  Twelfth  street 
dam.  They  replied  that  they  would  have 
the  roller  there.    We  said  nothing  attout  any- 


body to  run  It,  or  about  the  pay.  The  under- 
standing was  that  the  machine,  with  the  fuel 
and  engineer,  should  be  supplied  at  so  much 
per  day."  And  being  asked  whether,  as  a 
matter  of  fact,  the  roller,  while  operating  up- 
on the  street,  was  not  entirely  under  the  direc- 
tion of  himself  or  foreman,  answered:  "Yes, 
sir.  We  controlled  to  the  extent  of  notifying 
what  i>ortion  of  the  street  we  wanted  rolled. 
I  exercised  the  judgment  as  to  when  the  road 
was  trolled  enough  and  when  It  was  not.  I 
did  not  stipulate  as  to  any  particular  en- 
gineer." This  is  substantially  the  testimony 
In  reference  to  the  terms  of  the  contract  be- 
tween the  superintendent  of  streets  and  de- 
fendant California  Improvement  Company. 
The  company  was  to  furnish  the  roller  and 
engineer  and  fuel  for  so  much  a  day,  and  the 
superintendent  of  streets  was  to  control  the 
movements  of  the  roller  by  directing  as  to 
what  portion  of  the  street  shooild  be  rolled, 
and  when  sufficiently  rolled.  Neither  the  su- 
perintendent of  streets  nor  his  foreman  pre- 
sumed to  direct  the  engineer  In  reference  to 
the  management  of  the  engine  in  regard  to 
the  prewsure  of  the  steam,  or  how  or  when 
It  should  be  applied  or  shut  off,  or  In  refer- 
ence to  the  escaping  of  steam  through  the 
safety  valve.  No  one  not  an  engineer,  or 
having  some  knowledge  or  experience  In  ref- 
erence to  the  management  of  an  engine, 
would  assume  to  direct  the  engineer  In  refer- 
ence to  such  matters.  As  he  was  the  one  to 
know,  and  not  the  superintendent  of  streets 
or  bis  foreman,  whether  there  was  danger 
In  the  escaping  of  steam  through  the  safety 
valve,  the  duty  devolved  upon  him  to  give 
people  warning  In  case  there  was  such  dan- 
ger; and  for  Injury  resulting  from  negligence 
In  this  respect  he,  and  the  owner  of  the  en- 
gine, who  put  him  In  charge  of  the  same, 
would  be  responsible. 

One  who  should  hire  a  hack.and  driver  from 
a  carriage  company,  and  In  the  use  thereof 
should  direct  on  what  streets  to  drive,  where 
to  go,  and  when  to  stop,  and  In  fact  have  the 
entire  control  of  the  movements  of  the  car- 
riage, would  not  thereby  become  liable  for 
damages  resulting  from  the  negligence  of 
the  driver  in  the  management  of  his  team. 
The  driver  Is  hired  by  the  carriage  company 
presumably  for  his  fitness  In  the  line  for 
which  he  Is  emplojed,  the  same  as  was  the 
engineer  in  this  case  by  the  Califomia  Im- 
provement Company.  If  damages  accrue 
through  his  negligence  or  carelessness,  such 
company  Is  liable,  and  not  the  one  who  may 
have  hired  and  used  the  carriage,  In  Bos- 
well  T.  Laird,  8  Cal.  469,  the  question  here 
presented  was  thoroughly  discussed,  and  in 
the  opinion  there  It  is  said:  "The  relation 
between  parties  to  which  responsibility  at- 
taches to  one  for  the  acts  or  negligence  of  the 
other  must  be  that  of  superior  and  subor- 
dinate, or,  as  it  Is  generally  expressed,  of 
master  and  servant.  In  which  the  latter  Is 
subject  to  the  control  of  the  former.  The 
responsibility  Is  placed  where  the  power  ex- 
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Ists.  Having  power  to  control,  the  sui)erior 
or  master  is  boand  to  exercise  It  to  the  pre- 
vention ot  Injuries  to  third  parties,  or  he 
will  be  held  liable.  The  responsibility  at- 
taches to  the  superior  upon  the  principle  "Qui 
faclt  per  allum  faclt  per  se."  To  determine 
the  responsibility,  therefore,  it  is  necessary 
to  ascertain  whether  the  relation  existing  be- 
tween the  party  charged  and  the  party  actual- 
ly committing  the  Injury  be  in  fact  that  of 
superior  and  subordinate,  or  master  and  serv- 
ant." This  case  was  referred  to  in  Du  Pratt 
V.  Lick,  38  Cal.  691,  as  laying  down  the  cor- 
rect mle  on  this  subject.  The  court  there 
say:  "That  where  there  Is  no  power  of  selec- 
tion or  direction  there  can  be  no  superior; 
and  that  where  a  man  Is  employed  to  do  the 
work  with  his  own  means,  and  by  his  own 
servants,  he  has  the  power  of  selection  and 
direction;  and  he.  and  not  the  person  by 
whom  the  work  Is  primarily  done.  Is  the  su- 
perior." In  referring  to  the  doctrine  as  laid 
down  In  Boswell  v.  Laird,  supra,  the  court 
say:  "We  are  entirely  satisfied  with  It,  and 
find  no  occasion  to  renew  the  discussion." 
In  Blake  v.  Ferris,  5  N.  Y.  48,  the  court  say: 
"The  mle  of  respondeat  superior,  as  its 
terms  imply,  belongs  to  the  relation  of  su- 
perior and  subordinate,  and  Is  applicable  to 
that  relation  whierever  It  exists,  whether  be- 
tween principal  and  agent  or  master  and 
servant,  and  to  the  subjects  to  which  that  re- 
lati<m  extends,  and  is  coextensive  with  it, 
and  ceases  when  the  relation  itself  ceases 
to  exist."  In  Coyle  v.  Pierrepont,  37  Hun, 
379.  a  stevedore,  who  was  employed  to  un- 
load a  vessel  at  defendants'  docks,  hired  from 
the  defendants  a  portable  engine,  with  an 
engineer  to  run  it,  for  the  purpose  of  hoist- 
ing the  cargo  from  the  vessel  and  lowering 
It  upon  the  wharf.  An  employ^  of  the  steve- 
dore was  Injured  by  the  negligence  of  the 
engineer,  and  the  court  below  charged  the 
Jury  that  the  defendants,  from  whom  the 
stevedore  bad  hired  the  engine,  with  the  en- 
gineer to  operate  It,  were  responsible  for  the 
negligence  of  such  engineer.  The  appellate 
court  held  the  instruction  correct,  and  that 
the  defendants  were  the  masters  of  the  en- 
gineer, and  not  the  stevedore.  In  whose  em- 
ploy be  was  at  the  time  In  unloading  the  ves- 
seL  In  Huff  v.  Ford,  120  Mass.^  24,  a  wagon 
and  horses  and  driver  were  hlre'd  by  the  city 
from  the  defendants,  and  the  driver,  while 
thus  employed,  strOck  one  of  the  horses  a 
violent  blow,  causing  it  to  kick  a  loose  shoe 
through  a  window.  The  decision  reads: 
"The  driver,  employed  and  paid  by  the  de- 
fendants, and  who  had  entire  management 
of  the  horses  as  to  the  manner  of  driving 
them,  and  whose  duty  it  was  to  see  that  they 
were  properly  shod,  was  a  servant  of  the 
defendants  In  so  driving  the  horses;  and 
for  Injuries  to  third  persons  by  his  negli- 
gence in  these  respects  tlie  defendants  were 
responsible."  The  cases  cited  by  appellant 
do  not  bold  that  In  a  case  of  this  kind,  where 
a  person  has  not  the  control  of  the  conduct 


of  the  other  in  the  particular  matter  in  ques- 
tion, be  is  liable  for  the  negligence  of  such 
other.  The  test  In  all  these  cases  Is,  who 
conducts  and  supervises  the  particular  work, 
tho  doing  of  which,  or  the  careless  and  negli- 
gent doing  of  which,  causes  the  Injury  or 
damage?  Here  the  city  simply  hired  the  use 
of  the  street  roller  outfit  from  the  defend- 
ant company— to  wit,  the  roller,  engine,  and 
the  engineer  to  manage  the  same— for  so 
much  a  day.  The  city's  agent— foreman  of 
the  street  superintendent— only  directed  or 
supervised  how  and  where  the  street  should 
be  rolled.  He  did  not  have  the  control  or 
management  of  the  engine.  This  was  sub- 
ject entirely  to  the  Judgment  of  the  engineer, 
the  servant  of  tlie  owner,  the  defendant  com- 
pany, who  had  selected  and  employed  him 
for  that  special  purpose,  paid  him  his  wages, 
and  had  the  sole  right  to  discharge  him.  We 
think  the  conclusion  of  law  deduced  by  the 
court  below  from  the  facts  found  that  the  de- 
fendants are  liable,  and  not  the  city  of  Oak- 
land, Is  correct.  The  Judgment  and  order  ap- 
pealed from  are  afllrmed. 

We  concur:    QAROUTTE,  J.;    TEMPLE, 
J.;   McFARLAND,  J. 


(131  Cal.   109) 
McPIKE  et  al.  t.  HEATON.    {S.  F.  1,46.T) 
(Supreme  Court  of  California.    Dec.  27,  1900.) 

COVENANTS— OPERATION  —  INCUMBRANCES  — 
TAX  LIENS. 
A  covenant  in  a  deed  that  the  Itind  con- 
veyed is  free  from  tax  lious  is  a  personal  cove- 
nant of  tlie  same  ehaructor  as  a  <'ovenant 
against  any  other  incnmbrances.  and  docs  not 
run  with  the  land,  or  pass  to  the  covenautee's 
assignee. 

Department  1.  Appeal  from  superior 
court  Alameda  county;  W.  E.  Greene,  Judge. 

Action  by  Lillian  M.  McPlke  and  others 
against  Warren  I).  Heaton.  From  a  judg- 
ment for  plaintiffs,  defendant  api>eals.  Re- 
versed. 

Warren  Heaton  and  Davis  &  Hill,  for  ap- 
pellant.   Dunne  &  McPlke,  respondents. 

HARRISON,  .T.  The  defendant  was  the 
owner  of  the  undivided  half  of  a  certain  tract 
of  land  in  Alameda  county  on  the  first  Mon- 
day of  March,  1897,  and  for  many  years  prior 
thereto,  and  on  March  24,  1897,  he  made  a 
grant,  bargain,  and  sale  deed  of  his  interest 
in  the  land  to  one  .Tackson.  On  the  next  day 
Jackson  conveyed  the  land  to  the  plafutitfs  by 
a  grant,  bargain,  and  sale  deed,  and  the  plain- 
tiffs have  since  remained  the  owners  thereof. 
The  land  was  assessed  to  the  defendant  for 
the  purposes  of  revenue  for  the  fiscal  year 
commencing  July  1,  1897,  and  taxes  were  lev- 
led  thereon  for  that  year  by  the  city  of  Oak- 
land and  the  county  of  Alameda,  and  on  No- 
vember 2!>,  18i)7,  the  plaintiffs,  for  the  pur- 
pose of  removing  the  lien  of  these  taxes  from 
said  land,  paid  the  same  to  the  proper  officers, 
amounting  to  $424.83.    The  present  action  Is 
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brought  to  Tecorer  from  the  defendant  the 
amount  thus  paid.  Judgment  was  rendered 
In  favor  of  the  plaintiffs,  and  the  defendant 
has  appealed. 

By  section  3718  of  the  Political  Code  the 
taxes  which  were  paid  by  the  plaintiffs  were 
a  lien  upon  the  land,  and  attached  thereto  as 
of  the  flrst  Monday  of  March  of  that  year, 
and  the  covenant  implied  from  the  defend- 
ant's grant  of  the  land  that  the  estate  con-' 
veyed  by  him  was  at  the  time  of  such  con- 
veyance free  from  all  Incumbrances  done, 
made,  or  suCTered  by  him  (Civ.  Code,  {  1113) 
•embraces  the  lien  of  these  taxes.  Such  cove- 
inant  was,  however,  a  personal  covenant  of 
the  same  character  as  would  tie  a  covenant 
^against  any  other -incumbrance,  and  the  rule 
is  of  ancient  authority  that  a  covenant  that 
the  land  conveyed  is  free  from  incumbrances, 
whether  express  or  Implied,  does  not  run  with 
the  land,  or  pass  to  the  assignee.  Lawrence 
▼.  Montgomery,  37  Cal.  183.  The  plaintiffs 
liad  no  contractual  relation  with  the  defend- 
ant, and  his  covenant  with  Jactcson  did  not 
pass  to  them.  They  could  have  protected 
themselves  against  these  taxes,  either  by  as- 
suming their  payment  as  a  part  of  the  con- 
sideration for  the  purchase,  or  by  suitable 
-covenants  with  Jackson;  but  they  have  no 
right  of  action  therefor  against  the  defend- 
ant. San  Gabriel  Val.  Land  &  Water  Co.  v. 
Witmer  Bros.  Co.,  96  CaL  623,  29  Pac.  600,  31 
Pac.  588,  18  L.  R.  A.  465,  cited  by  the  le- 
'Spondents,  tnvolved  a  consideration  of  the 
relative  obligations  tietween  a  mortgagee  and 
the  owner  of  the  land  mortgaged  by  reason 
of  the  peculiar  provisions  of  the  constitution 
In  reference  to  assessment  and  payment  of 
taxes  upon  these  respective  Interests  in  the 
land,  and  was  determined  upon  the  ground 
that  by  virtue  of  these  provisions  there  is  a 
personal  obligation  upon  the  mortgagee  in 
favor  of  the  mortgagor  for  the  payment  of 
the  taxes  assessed  upon  the  mortgage,  and 
that.  If  these  taxes  are  paid  by  the  owner  of 
the  land,  he  may  reimburse  himself  therefor, 
either  by  deducting  the  amount  from  the 
mortgage  debt,  or  in  a  separate  action  there- 
for. There  is,  however,  no  personal  obliga- 
tion npon  the  owner  of  land  for  the  taxes 
levied  against  it,  and  the  payment  of  these 
taxes  can  be  enforced  only  by  a  sale  of  the 
land  In  the  mode  prescribed  by  the  statute. 
The  defendant  was  under  no  personal  liability 
for  the  taxes  paid  by  the  plaintiffs,  and  the 
case  cited  Is  not  applicable  to  the  present 
case.  The  judgment  is  reversed,  and,  the 
appellent  having  died  since  the  submission  of 
the  appeal,  the  Judgment  of  reversal  will  be 
entered  nunc  pro  tunc  as  of  August  24,  1900. 

1  concur:   VAN  DYKE,  J. 

GARODTTB,  J.  (concurring).  At  the  oral 
argument  of  this  case  I  was  impressed  with 
the  soundness  of  respondents'  position,  but 
upon  further  consideration  my  conclusion  has 
isndergone  a  change.  Respondents  say:  "Sup- 


pose Beaton's  deed  to  Jackson  had  been  • 
mere  quitclaim.  Instead  of  a  bargain  and 
sale,  would  Jackson's  right  of  recovery,  if 
he  had  continued  to  be  the  owner  on  the 
date  of  the  delinquency  of  the  tax,  and  bad 
then  paid  it,  been  lessened  In  the  least?"  I 
am  satisfied  an  affirmative  answer  to  this 
question  must  be  returned.  In  the  absence 
of  some  covenant  from  Beaton,  Jackson,  un^ 
der  a  quitclaim  deed,  would  take  the  land 
Just  as  it  was,  regardless  of  the  nature  of 
the  title,  or  the  number  or  cbaract^  of  liens 
resting  upon  it  If  the  lien  upon  the  land 
had  been  a  Judgment  or  mortgage  lien,  and 
Beaton  had  given  Jackson  a  quitclaim  deed, 
Jackson  would  have  had  no  claim  against 
Beaton;  and  the  fact  that  the  lien  here  was 
one  for  taxes,  rather  than  that  of  a  mort- 
gage. Judgment,  or  attachment  lien,  cannot 
affect  the  principle  involved.'  It  seems  to  l>e 
conceded  by  respondents  that  they  are  in  no 
better  position  than  Jackson  would  l>e  under 
a  quitclaim  deed  from  Beaton;  and,  as  we 
have  seen,  Jackson,  under  those  circumstances, 
would  have  no  recourse  against  Beaton  for 
liens  resting  npon  the  land  at  the  time  Beat- 
on gave  his  quitclaim  deed.  I  concur  in  the 
views  expressed  by  Mr.  Justice  BARRISON, 
and  also  In  the  Judgment  of  reversal. 


on  Cal.  UD 
JEXKIN  T.  PACIFIC  MUT.  LIFE  INS.  00. 

OP  CALIFORNIA.     (S.  F.  1,&11.)* 

(Supreme  Oonrt  of  California.    Dec.  27,  1900.) 

INSURANCE— ACCIDENT  —  CAUSE   OF   DEATH  — 

AFFIRMATIVE    PROOF-PRIMA    FACIE    CAS»- 

DECLARATIONS  OF   INSURED— HEARSAY. 

1.  Where  no  one  was  present  when  an  in- 
sured person  received  a  mortal  wound,  his  sub- 
sequent statements  to  a  physiician  and  others 
as  to  the  manner  in  which  be  was  wounded 
were  properly  stricken  out  on  motion  of  defend- 
ant Insurance  company. 

2.  Declarations  of  an  insured  person  tending 
to  show  that  he  contemplated  suicide,  not  ac- 
companying nor  explanatory  of  any  act,  wer« 
not  competent  evidence  in  favor  of  defendant 
insurance  company  against  the  bene&ciary  and 
her  assignee. 

3.  Where  a  witness  testified  that  the  death  of 
the  insured  made  quite  a  sensation,  owing  to 
the  question  whether  it  was  murder  or  sui- 
cide, such  evidence  was  hearsay,  and  Incompe- 
tent. 

4.  An  insurance  policy  provided  that  the  in- 
snrance  should  not  cover  death  resulting  from 
intentional  injuries  inflicted  by  the  insured  or 
any  other  person;  also  that  the  claimant  un- 
der the  policy  sbonid  aCBrmatiTely  show  that 
death  resulted  from  actual  accident  according 
to  the  policy.  The  holder  of  such  accident 
policy  died  of  a  gunshot  wound  received  in 
some  manner  which  Was  not  shown  by  the 
evidence.  Held,  that  such  showing  made  a 
prima  facie  case  for  recovery  under  the  policy, 
since  the  courts  would  not  presume  murder 
or  suicide,  but  would  presume  that  the  death 
was  accidental,  nothing  to  the  contrary  being 
shown. 

Oommlssloners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  James  M.  Beawell,  Judge. 

Action  by  John  Jenkin  against  the  Paclfii: 
Mutual   Ldfe   Insurance   Ckimpany   of   Oali- 
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fomia. .  From  an  order  denying  a  motion  for 
a.  new  trial,  plaintiff  appeals.    Beversed. 

Wilbur  G.  Zelgler,  for  appellant  Fox, 
Kellogg  &  Gray,  for  respondent 

GEAY,  0.  On  the  trial  of  this  case  be- 
fore the  court  without  a  Jury  the  Judgment 
was  for  defendant,  and  the  plaintiff  brings 
this  appeal  from  an  order  denying  his  motion 
for  a  new  trial. 

This  action  Is  brought  by  the  assignee  of 
the  beneficiary  of  an  accident  policy  issued 
by  defendant  to  George  Douglas  Atcherly 
Crosbie  In  the  lifetime  of  said  Crosble.  By 
the  terms  of  the  policy  the  sum  of  |10,000 
was  to  be  paid  to  Mrs.  Annie  Mercor  George 
<grandmother),  "after  due  notice  and  satis- 
factory proof  that  the  insured  has,  during 
the  continuance  of  this  policy,  sustained  such 
violent  and  accidental  injuries  as  shall  ex- 
ternally be  visible  upon  his  person,  and  which 
alone  shall  have  caused  his  death  within 
ninety  days  from  tlie  time  of  the  happening 
of  such  accident"  The  agreement  under 
which  the  policy  Issued  provides  that  the  In- 
surance shall  not  cover  death  resulting  from 
"inteutional  injuries  inflicted  by  the  insured 
or  any  other  person";  also  that  "the  claim- 
ant shall  establish  ,af&rmatively  under  any 
claim  or  proceeding  thereunder  tliat  the  in- 
jury or  death  resulted  from  actual  accident 
according  to  the  policy."  In  the  spedflca- 
tion  of  particulars  in  which  the  evidence  is 
insufficient  to  support  the  findings  appellant 
attacks  the  following  finding  of  the  court: 
"The  said  George  D.  A.  Crosbie  did  not  prior 
to  bis  death,  or  at  the  time  thereof,  receive 
any  accidental  injury,  and  did  not  die  of  ac- 
cidental injury."  In  his  brief,  also,  appel- 
lant's principal  contention  is  directed  against 
.  this  finding.  The  evidence  without  conflict 
shows  that  the  Insured  died  of  a  gunshot 
wound  some  two  days  after  the  same  was 
inflicted;  that  a  bullet  entered  his  body  from 
the  front  between  the  sixth  and  seventh  ribs, 
or  thereabouts,  wounding  the  pleura  and 
lung.  The  manner  in  which  the  wound  was 
inflicted  does  not  appear  from  the  evidence, 
except  as  It  may  be  inferred  from  the  nature 
and  location  of  said  wound.  No  person  is 
shown  to  have  been  present  with  the  insured 
at  the  time  he  received  the  mortal  injury; 
and  his  statements  to  tjie  physician  and  oth- 
ers as  to  bow  he  came  to  be  wounded  were-r 
properly,  we  think— stricken  out  by  the  court 
on  motion  of  defendant.  Some  testimony 
-was  elicited  on  behalf  of  the  defendant  to 
the  effect  that  an  indefinite  number  of  days 
before  he  was  shot  insured  bad  made  several 
declarations  tending  to  show  that  he  contem- 
plated suicide.  As  against  the  beneficiary 
and  her  assignee,  these  declarations,  not  ac- 
companying nor  explanatory  of  any  act,  were 
mot  competent  evidence,  and  the  court  erred 
in  refusing  to  strike  them  out  on  motion  of 
plaintiff.  Yore  v.  Booth,  110  Oal.  238,  42  Pac. 
80S:    2  Bac.  Ben.  Soc.  §460;    Insurance  Co. 


V.  Applegate,  7  Ohio  St  292;  Insurance  Co. 
V.  Haney.  10  Kan.  525;  Dial  v.  Association, 
29  S.  Q  560,  8  S.  B.  27;  Schwarzbach  v. 
Union,  25  W.  Va.  622;  Griffith  v.  Insurance 
Co.,  101  Cal.  627,  36  Pac.  113.  It  Is  also 
clear  that  the  testimony  of  Col.  Green  that 
Crosbie's  death  made  quite  a  sensation,  "ow- 
ing to  the  question  which  was  brought  up  as 
to  whether  It  was  suicide  or  murder,"  should 
have  been  stricken  out  as  requested  by  plain-  ■ 
tiff.  This  hearsay  and  incompetent  evidence 
as  to  the  declarations  of  the  insured,  and  the 
gossip  concerning  the  cause  of  his  death, 
should,  therefore^  be  Ignored;  and  all  the 
evidence  left  us,  then,  from  which  to  deter- 
mine whether  the  wound  on  the  insured  was 
inflicted  accidentally  or  purposely,  is  the  na- 
ture and  character  of  the  wound  Itself.  The 
burden  is  undoubtedly  on  the  plaintiff  by  the 
very  tenns  of  the  contract  to  show  that  the 
wound  was  inflicted  accidentally,  but  It  is 
not  necessary,  for  him  to  make  out  his  case, 
that  he  should  produce  the  direct  testimony 
of  eyewitnesses.  If  the  circumstances  pla- 
ced in  evidence,  and  the  Inferences  to  be 
drawn  therefrom,  and  the  presumptions  aris- 
ing thereon,  point  clearly  to  an  accidental  in- 
Jury,  the  plaintiff  has  made  out  a  prima 
facie  case,  and  is  entitled  to  a  flnding  in  his 
favor.  There  is  nothing,  perhaps,  in  the 
character  or  location  of  the  wound  to  indi- 

I  cate  from  a  mere  inspection  of  It  that  it  was 
inflicted  accidentally,  rather  than  willfully; 
but  when  we  consider  that  It  is  contrary  to 
the  general  conduct  of  sane  <  men  to  take 
their  own  lives,  and  tliat  all  the  presump- 
tions are  in  favor  of  sanity  and  against  crime, 
we  are  Impelled  to  the  conclusion  that  the  in- 
sured must  have  received  his  injury  as  the 
result  of  an  accident    In  the  absence  of  evl- 

I  dence  to  that  effect.  It  will  not  be  presumed 
that  the  insured  purposely  took  his  own  life. 
nor  that  he  was  murdered;  and,  if  he  did 
not  take  his  own  life  willfully,  and  bis  life 
was  not  taken  by  another  under  circumstan- 
ces making  it  a  crime,  then,  we  think,  his 
death  must  be  attributed  to  accidental  causes. 
Richards  v.  Insurance  Co.,  89  Cal.  170,  2C 
Pac.  762.  That  the  courts  will  presume  that 
the  death  was  the  result  of  an  accident 
when  nothing  more  is  shown  than  that  It 
was  brougit  about  by  a  violent  injury,  and 
the  character  of  such  injury  is  consistent 
with  the  theory  of  .icddent  seems  to  be  a 
rule  upheld  by  the  great  weight  of  authority. 
Insurance  Co.  v.  McConkey,  127  U.  S.  661, 
8  Sup.  Ct  lam,  32  L.  Ed.  308;  Mallory  v. 
Insurance  Co.,  47  N.  Y.  52;  Cronkhlte  v. 
Same,  75  Wis.  116,  43  N.  W.  731;  Insurance 
Co.  V.  Sheppard,  85  Ga.  751,  802,  12  S.  B. 
18;  Same  v.  Thornton,  40  C.  C.  A,  561,  100 
Fed.  582,  49  L.  R.  A.  116;  Stephenson  v. 
Association  (Iowa)  79  N.  W.  4.59;  Insurance 
Co.  V.  Bennett,  90  Tenn.  25«.  16  S.  W.  723; 
Jones  V.  .\«8oclatlon,  92  Iowa,  6.12,  61  N. 
W.  485;  Couadeau  v.  Accident  Co.,  95  Ky. 
280,  25  S.  W.  6;  Konrad  v.  Surety  Co.  (La.) 
21   South.  721;    Guldenklrch   v.   Association 
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(City  Ot  Brook.)  6  N.  T.  Supp.  42&  me 
finding  complained  of  Is  contrary  to  ttae  evi- 
dence under  tbe  rule,  and  should  have  been 
the  other  way.  Wo  therefore  advise  that  the 
order  be  reversed. 

We  concur:    CXJOPER,  G;    SMITH,  O. 

PER  GURIA\L    For  the  reasons  given  In 
ttae  foregoing  opinion,  the  order  U  reversed. 


031  Cal.  132) 

McCLAIN  V.  HUTTON  et  al.    (Sac.  712.) 

OONTINENTAL  BLDQ.  ASS'N  v.  HOLT 
et  al.> 

(Supreme  Court  ot  California.    Dec.  27,  1900.) 

M BCHANIC8'  LIENS— STATEMENT  —  SPECIFICA- 
TION OF  MATERIAIi— VARIANCE— TERMS  OF 
CONTRACT— SPECIFICATION  OF  ITEMS— LIEN 
FOR  CONBTRUCTINQ  SIDEWALK- TIME  OF 
FDRNISHINQ  MATERIAL— HAULINO  BRICK— 
RIGHT  TO  LIEN— STATEMENT  OF  NAME  OF 
OWNER— DESCRIPTION  OF  LAND. 

1.  Under  Code  Civ.  Proc.  §  1181,  providing 
'Hhat,  where  a  contract  for  labor  for  which  a 
mechanic's  lien  is  claimed  is  not  filed,  the  labor 
should  be  deemed  to  have  been  performed  at 
the  personal  instance  of  the  owner,"  a  lien,  was 
not  objectionable  because  it  named  the  owner 
as  the  person  by  whom  the  claimant  was  em- 
ployed instead  of  the  contractor. 

2.  Where  a  claim  for  a  mechanic's  lien  stat- 
ed that  the  materials  furnished  were  used  on 
the  building,  it  was  not  objectionable  because 
it  did  not  specifically  set  out  the  kind  of  ma- 
terial furnished  and  the  price  of  the  several 
Items. 

5.  A  claim  fpr  a  mechanic's  lien  stated  that 
the  material  was  to  be  paid  for  within  60  days 
from  the  time  of  the  purchase  of  each  item, 
and  if  not  paid  for  within  such  time  to  draw 
interest  at  10  per  cent.,  and  the  agreed  state- 
ment of  account  rend  In  evidence  was  the  same, 
except  that  it  omitted  the  reference  to  the  rate 
of  interest,  and  tbe  court  found  that  the  claim 
attached  to  the  complaint  contained  a  true 
statement  of  the  demand.  Held,  that  the  ob- 
jection that  there  was  a  variance  between  tbe 
claim  and  the  evidence  and  findings  cannot  I>e 
■asta'.ned. 

4.  Where  a  claim  for  a  meohanic's  lien  stated 
that  there  was  no  agreement  as  to  price  when 
the  claimant  began  worli,  but  that  ft  was  sub- 
sequently fixed  at  four  dollars  per  day,  and 
the  written  certificate  of  the  foreman  read  in 
evidence  was  to  the  same  effect,  the  contention 
that  the  claim  did  not  truthfully  state  the  con- 
tract was  without  merit. 

'5.  A  claim  for  a  mechanic's  lien  on  a  building 
was  not  objectionable  because  it  included  items 
for  material  used  in  building  an  adjacent  side- 
walk, since  the  walk  must  be  considered  a  part 
of  tbe  bnilding. 

6.  Claims  for  mechanics'  liens  were  not  ob- 
jectionable in  not  stating  the  time  specified  in 
the  contract  for  the  payment  of  material,  since 
in  such  a  case  it  will  be  presumed  In  law  tliat 
no  time  was  given. 

7.  Where  claims  for  mechanics'  liens  stated 
the  making  of  the  contract,  the  material  fur- 
nished, the  agreed  price,  the  number  of  days' 
labor  performed,  the  rate  per  diem,  or  that 
the  usual  raten  were  to  be  paid,  such  claims 
contained  a  sufficient  statement  of  the  terms  of 
the  contract. 

8.  A  person  who  was  employed  by  the  agent 
of  the  owner  to  haul  bricks  for  the  construc- 
tion of  a  building  was  entitled  to  a  mechanic's 
Hen  on  the  bnilding  for  his  services. 

9.  The  fact  thot  a  claim  for  a  mechanic's  Hen 

'  For  opinion  on  motion  to  modify  judgment,  see  63 
Pac.  621  ' 


Stated  that  O.  H.  and  F.  H.  were  the  names  of 
the  owners  ot  the  building,  while  F.  H.  had  no 
interest  in  it,  did  not  affect  tbe  validity  ot  the 
Uen. 

10.  Where  a  claim  for  a  mechanic's  lien  gave 
a  correct  description  of  the  land  on  which  the 
bnilding  was  situated,  and  the  land  was  trian- 
gular in  form,  the  fact  that  the  correct  descrip- 
tion was  followed  by  the  further  clause,  "to- 
g ether  with  a  certain  triangular  piece  deeded  to 
.  H.,"  etc.,  did  not  invalidate  tbe  lien,  since 
such  clause  may  have  been  another  description 
of  the  same  lot,  and,  if  not,  should  be  rejected 
as  repugnant  to  the  rest  of  the  document. 

In  bank.    On  rehearing.    Modified. 

For  opinion  in  department,  see  61  Pac.  273. 

Coglaa  &  Harvey,  W.  H.  Jordan,  Raleigta 
Barcar,  and  Hudson  Grant,  for  appellants. 
Percy  S.  King  and  J.  M.  Gregory,  for  respond- 
ents. 


PER  CURIAM.  A  rehearing  of  this  cause 
In  bank  was  ordered  on  tbe  ground,  among 
others,  that  the  work  done  and  materials  fur- 
nished by  tbe  defendants  Holt  and  Chandler 
were  commenced  prior  to  the  date  of  the 
mortgage  of  the  Continental  Building  &  Loan 
Association,  and  not  afterwards,  as  stated  in 
the  decision  heretofore  filed.  Hence,  assum- 
ing tbe  claim  of  these  defendants  to  be  valid, 
a  new  trial  of  the  case  as  to  them  will  be 
unnecessary.  This  renders  necessary  an  ex- 
amination of  the  validity  of  these  claims,  and 
at  the  same  time  we  will  consider  the  other 
claims,  omitting  that  of  Waggoner  Bros.,  with 
reference  to  which  the  former  opinion  will 
stand. 

1.  The  material  objections  to  the  claim  ot 
Chandler  are,  in  effect— First,  that  Mrs.  Hut- 
ton  is  named  In  the  claim  as  the  person  by 
whom  he  was  employed,  instead  of  the  con- 
tractor, Waggoner,  with  whom  the  contract 
was  in  fact  made;  second,  that  an  undeter- 
mined part  of  the  materials  furnished  by  the 
claimant  were  not  used  on  the  Hutton  Block, 
but  on  another  building  of  the  owner;  third, 
that  "the  kind  of  materials  furnlsbed"— 
whether  "Iron,  stone,"  etc.— Is  not  stated; 
fourth,  that  the  claim  fails  to  "state  tbe  price 
at  which  either  lumber  or  lime  was  sold,"  or 
that  the  articles  were  sold  at  an  agreed 
price;  and,  finally,  fifth,  that  there  was  a 
variance  between  the  cjalm  and  the  evidence, 
and  between  the  claim  and  tbe  finding.  None 
of  these  objections  is  well  taken.  Mrs.  Hut- 
ton  was  properly  named  as  tbe  person  by 
whom  the  claimant  was  employed.  It  is  ex- 
pressly provided  by  the  statute  that,  where 
the  contract  is  not  filed,  the  labor  and  mate- 
rials "shall  be  deemed  to  have  been  done 
and  furnished  at  tbe  personal  Instance  of  the 
owner"  (Code  Civ.  Proc.  {  UM);  and  there 
is  no  objection  to  the  tise  of  this  form  of 
statement  (Kellogg  v.  Howes,  81  Cal.  170,  22 
Pac.  509,  6  L.  R.  A.  588).  With  regard  to 
the'  materials  furnished,  the  claim  uneqnlT* 
ocally  states  that  all  of  them  were  used  on 
tbe  building,  and,  from  the  stipulation  read 
In  evidence,  this  iHHiears  to  have  been  ttae 
fact  It  was  unnecessary  to  state  specifically 
ttae  kind  of  materials  furnished,  or  the  pricM 
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of  the  several  items.  Brennan  v.  Swasey,  16 
Cal.  141;  Seldon  v.  Meeks,  17  Cal.  129;  Davis 
V.  Uvingston,  29  Cal.  287;  Jewell  v.  McKay, 
82  Cal.  150,  23  Pac.  139.  The  claim  is,  in  ef- 
fect, a  sufficient  statement  of  a  special  con- 
tract to  pay  for  the  materials  furnished,  and 
woold  be  sufficient  as  a  complaint  in  in- 
debitatus assumpsit,  or  debt  1  Chit.  PI.  350, 
notes  (f),  (g);  Id.  Sil,  352.  Finally,  there  is 
uo  variance  between  the  claim  and  the  evi- 
dence or  the  finding.  In  the  claim  the  state- 
ment Is  that  the  materials  were  to  be  paid 
for  "in  cash  within  sixty  days  from  time  of 
purchase  of  the  Item,  and  any  item  not  paid 
for  wlthm  that  time  was  to  bear  interest  at 
the  rate  of  ten  per  cent  per  annum  until 
I)aid.*'  The  agreed  account  read  In  evidence 
agrees  accurately  with  this,  and  the  finding 
Is  precisely  to  the  same  effect,  except  that 
It  omits  reference  to  the  rate  of  Interest 
This,  however,  is,  in  efTect,  found  In  the 
finding  that  the  claim— which  is  attached  to 
the  complaint  and  the  filing  of  which  is  not 
denied— "contained  *  *  •  a  true  state- 
ment of  [the]  demand,"  etc.  The  first  of  the 
above  objections  is  made  also  to  the  claims 
of  Holt  Moore,  the  Vacaville  M.  &  L.  Com- 
pany, and  Dresser,  and  what  is  said  with 
reference  to  It  will  be  understood  as  apply- 
ing to  those  claims.  The  remaining  objec- 
tions to  the  claim  of  Holt  are.  In  effect,  that 
it  does  not  truthfully  state  the  terms  of  the 
contract  and  that  part  of  the  labor  was 
performed,  not  on  the  building,  but  on  the 
adjacent  sidewalk.  With  regard  to  the  for- 
mer point,  the  statement  of  the  claim  is  that 
at  the  time  of  the  work  there  was  no  agree- 
ment as  to  price,  but  It  was  agreed  he  was 
to  be  paid  what  bis  labor  was  reasonably 
•worth,  but  afterwards  the  sum  of  four  dol- 
lars per  day  was  agreed  upon  by  Holt  and 
Waggoner  as  a  reasonable  sum;  and  the 
statement  is  sustained  by  the  written  cer- 
tificate of  Waggoner,  as  foreman,  read  in 
evidence.  With  regard  to  the  other  objec- 
tion, the  cement  sidewalk  must  under  the 
circumstances  of  the  case,  be  regarded  as 
part  of  the  building.  The  claims  of  Holt 
^d  Chandler  must  therefore  be  regarded  as 
BUflSclent. 

2.  The  principal  objection  urged  to  the  oth- 
er claims  Is,  In  effect  tbat  they  fall  to  state, 
or  to  state  truthfully,  "the  terms,  time  given, 
and  condition^  of  [tiie]  contract"  To  sim- 
plify the  question,  It  may  be  observed  gen- 
erally that  In  some  of  the  claims  the  time  of 
payment  Is  stated;  in  others,  not.  In  the 
latter  class  of  cases  the  presumption  of  the 
law  is  that  no  time  was  given.  Hills  v. 
Ohllg.  63  Cal.  lOi;  Jewell  v.  McKay,  82  Cal. 
144,  23  Pac.  139.  Also  it  may  be  stated  that 
In  some  of  the  claims  it  is  said  that  the  con- 
tract of  employment  was  made  with  Mrs. 
Hatton;  in  others,  that  it  was  made  with 
"Waggoner,  as  contractor  and  agent.  But 
this,  as  we  have  held,  Is  to  be  regarded  as  Im- 
material. The  question  to  be  considered  re-  | 
lates,   therefore,   to   the   sufficiency   of   the  ] 


statement  of  the  terms  of  the  contract  In 
other  respects. 

In  this  regard  all  that  can  be  required  Is 
the  statement  of  the  fact  that  a  contract 
was  entered  Into  and  such  a  statement  of  Its 
terms  as  to  show  the  indebtedness  claimed. 
These  conditions  are  sufficiently  complied 
with  in  all  the  claims.  In  each  of  them  the 
making  of  the  contract,  and  the  labor  per- 
formed or  materials  furnished,  are  stated.  In 
one  of  them  (that  of  Trower)  the  labor  was 
to  be  performed  "at  the  usual  rates,"  which 
is  but  another  way  of  saying,  "for  what  It 
was  reasonably  worth"  (Beed  ▼.  Norton,  90 
Cal.  596,  5©7,  26  Pac.  767,  27  Pac.  426),  and 
its  value  was  accordingly  stated.  In  all  the 
other  claims  the  agreed  price  is  stated  either^ 
in  the  aggregate,  or,  in  the  case  of  labor,* 
the  per  diem  rate,  and  the  number  of  days. 
In  this  respect  therefore,  the  claims  are  sof- 
ficient  There  are,  however,  some  other  ob- 
jections to  be  considered. 

The  claim  of  Trower  was  for  "the  hauling 
of  materials  used  In  the  construction  of  [the] 
building";  and  it  is  objected,  on  the  supposed 
authority  of  Adams  v.  Burbanks,  103  Cal.  646. 
37  Pac.  040,  that  he  was  not  entitled  to  a 
lien  for  labor  of  this  kind.  The  case  cited, 
however,  has  no  application.  There  the 
claimant  "was  employed  by  the  brick  men  to 
haul  brick  for  them,  and  he  had  no  connec- 
tion with  the  conti-actor,  who  owed  him  ijo 
liability.  His  position  [was]  not  different 
from  that  of  the  laborers  who  made  the 
brick."  But  the  claimant  here  was  directly 
employed  by  Waggoner,  as  the  agent  of  Mrs. 
Hutton,  and  his  labor  was  performed  on  the 
bnllding  in  the  same  sense  as  that  of  the  men 
who  lifted  the  brick  from  the  ground  to  the 
upper  parts  of  the  bnllding.  Malone  v.  Min- 
ing Co.,  76  Cal.  578,  18  Pac.  772. 

The  claim  of  Harrison  and  that  of  Hubert 
each  contains  the  statement  "that  Charlotte 
A.  Hutton  and  Fred  Hutton  are  the  names  of 
the  owners  and  reputed  owners  of  said  prem- 
ises," and  It  is  objected  that  the  latter  has 
no  interest,  and  that  the  claims  are  therefore 
Invalid.  The  statute  requires  the  statement 
of  "the  name  of  the  owner,  or  reputed  owner, 
if  known."  "If  the  names  are  not  known, 
the  claim  Is  snfllcient  if  it  is  silent  on  the 
subject"  Lumber  Co.  v.  Newklrk,  80  Cal. 
277,  22  Pac.  231.  The  claimant  "may  not 
know  the  owner,  and  if  he  is  ignorant  of  his 
name  he  Is  not  required  to  state  it"  Corbett 
V.  Chambers,  109  Cal.  183,  41  Pac  873.  Still 
less  can  the  validity  of  the  claim  be  affected 
by  a  mistake  In  attempting  to  carry  out  the 
requirements  of  the  law. 

Finally,  It  Is  objected  to  Frick's  claim  that 
it  does  not  describe  the  property  "with  sufil- 
clent  certainty  for  identification."  The  claim 
is  "for  labor  and  services  in  the  erection  and 
construction  of  that  certain  building  ♦  ♦  » 
now  upon  that  certain  lot  situate,"  etc.,  "and 
described  as  follows,"  etc.  Then  follows  a 
description  of  the  land  on  which  the  building 
was  in  fact  erected,  and  then  the  further 
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(clause,  "together  with  that  certain  triangular 
piece  deeded  to  Charlotte  Hutton  by  the  trus- 
tees of  the  town  of  Vacaville,  situate  on  the 
easterly  side  of  Dobbins  street."  Possibly  the 
latter  clause  may  be  but  another  description 
of  the  land  on  which  the  building  was  erect- 
ed, which  is  also  "a  triangular  piece  *  ♦  » 
situate  on  the  easterly  side  of  Dobbins 
street";  otherwise,  the  clause  must  be  re- 
jected as  repugnant  to  the  rest  of  the  docu- 
ment, which  unequivocally  refers  to  one 
building  built  on  one  lot,  and  in  fact  to  the 
building  in  question.  The  objections  to  the 
claims  of  these  defendants,  so  far  as  they  re- 
fer to  defects,  or  supposed  defects,  appearing 
on  their  face,  must,  therefore,  be  regarded  as 
untenable. 

With  regard  to  the  costs  of  appeal,  they 
should  be  apportioned  as  follows:  The  costs 
should  be  allotted,  one-half  to  the  appeals  of 
Mrs.  Hutton,  and  one-half  to  those  of  the 
building  and  loan  association,  but  a  single 
memorandum  of  costs  to  be  filed  by  appel- 
lants. The  former  half  of  the  costs  should 
be  paid  by  the  respondents  and  the  appellant 
Chandler  In  amounts  proportionate  to  their 
respective  claims,  the  latter  by  the  respond- 
ents—excluding the  appellant  Chandler— In 
the  same  proportion;  and  It  Is  so  ordered. 
But  as  the  transcript  <m  appeal  is  unneces- 
sarily voluminous  by  at  least  a  third,  only 
two-thirds  of  the  expense  of  printing  will  be 
allowed  In  the  costs.  Otherwise  than  as 
above  Indicated,  we  are  satisfied  with  the  for- 
mer decision,  which  accordingly  will  be  modi- 
fled  by  adding  thereto  the  words,  "except  as 
to  the  issues  raised  by  the  cross  complaints 
of  the  defendants  I.  H.  Holt  and  F.  P.  Chand- 
ler, as  to  whom  the  findings  will  be  allowed 
to  stand,"  and  as  thus  modified  will  stand  as 
the  decision  of  this  court 


(23  Utah,  62) 

MARTI  v.  AMERICAN  8MEa:iTING  &  RBJ- 

FININO  00. 

(Supreme  Court  of  Utah.     Dec.  13,  1900.) 

AC3TI0N  FOR  DAMAGES— QUESTION  OP  FACT- 
PROVINCE  OF  JURY— USURPATION  BY  COURT 
—PREJUDICIAL  ERROR— QUESTION  OF  LAW. 

1.  In  an  action  for  damages,  an  instruction 
which  assumes  that  plaintiff  has  proven  dam- 
ages is,  in  effect,  a  usurpation  of  the  province 
of  the  jury  by  the  court,  and  necessarily  preju- 
dicial to  the  defendant,  notwithstanding  the 
fact  that  another  portion  of  the  charge  tells  the 
jury  that  they  are  the  judges  of  the  facts  and 
the  credibility  of  the  witnesses. 

2.  Whether  or  not  there  is  any  evidence  to 
support  a  verdict  is  a  question  of  law,  within 
the  meaning  of  section  0,  art.  8,  Const. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Salt  Lake  coun- 
ty;  A.  N.  Cherry,  Judge. 

Action  by  John  Marti  against  the  Ameri- 
can Smelting  &  Refining  Company.  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Dickson,  Ellis  &  Ellis,  for  appellant  D. 
n.  Wells,  for  respondent 


PER  CURIAM.  This  action  was  brought 
by  the  plaintiff  to  recover  damages  for  the 
allegred  flowing  of  his  land  by  defendant 
dumping  slag  into  the  channel  of  Little  Cot- 
tonwood creek  at  a  point  below  plaintiff's 
land,  so  as  to  partially  retard  the  flow  of  the 
water  In  said  creek  as  It  passes  over  plain- 
tiff's land,  and  preventing  the  same  from 
freely  passing  out  In  Its  natural  channel. 
The  case  was  tried  before  a  Jury,  and  a  ver- 
dict rendered  In  favor  of  the  plaintiff.  De- 
fendant appealed  to  this  court 

The  grounds  upon  which  this  appeal  Is 
taken  are:  First,  that  there  Is  absolutely  no 
evidence  showing,  or  tending  to  show,  that 
the  defendant  In  any  way  caused,  or  had 
anything  whatever  to  do  with,  the  Injury  to 
the  plaintiff's  property,  and  that  on  the  con- 
trary, the  uncontradicted  evidence  shows 
that  defendant  had  nothing  whatever  to  do 
with  the  Injury,  and  was  not  In  the  remotest 
degree  connected  therewith;  second,  that 
the  court  erred  in  Its  Instructions  to  the  Jury. 

Among  other  things,  the  court  instructed 
the  Jury  as  follows:  "It  is  alleged  In  plain- 
tiff's amendment  to  his  complaint,  and  the 
evidence  of  the  plaintiff  also  shows,  that  the 
defendant  In  this  case  succeeded  to  the  prop- 
erty on  which  the  said  slag  dump  was  pla- 
ced on  June  21, 1899,  and  also  that  the  dam- 
age to  the  plaintiff's  premises  for  the  year 
1890  occurred  on  and  after  said  date  of  June 
2l8t  You  are  therefore  Instructed  that.  In 
the  consideration  of  any  damages  you  may 
find  due  the  plaintiff  by  reason  of  said  ob- 
struction, you  should  limit  your  inquiry  to 
such  damages  as  occurred  on  and  after  June 
21,  1809."  By  this  instruction  the  c<5Urt  as- 
sumes that  the  plaintiff  bad  proven  his  dam- 
ages since  the  21st  day  of  June,  1899,  and 
the  Jury  were  only  limited  in  their  inquiry 
as  to  the  amount  of  such  damages  from  that 
date.  Under  such  Instructions,  the  Jury 
were  left  to  assess  the  damages.  It  Is  true 
that  In  another  part  of  the  charge  the  Jury 
were  told  that  they  were  the  Judges  of  the 
facts  and  the  credibility  of  the  witnesses, 
but  we  cannot  presume  that  the  erroneous 
effect  of  the  former  was  eliminated  from 
their  minds  by  the  latter  Instruction.  The 
question  passed  upon  by  the  court  was  a 
question  of  fact  for  the  Jury  to  determine. 
The  defendant  must  have  been  prejudiced  by 
the  instruction  given. 

We  are  also  of  the  opinion  that  there  waa. 
no  evidence  showing  that  the  defendant  caus- 
ed the  injury  to  the  plaintiff's  property.  On 
the  contrary,  the  uncontradicted  evidence 
shows  that  the  defendant  was  not  responsi- 
ble for  the  Injuries  complained  of.  So  far 
as  appears  from  the  evidence,  other  causes 
not  connected  with  the  acts  of  the  defendant 
contWbnted  to  the  cause  of  the  injury  for 
which  a  recovery  Is  sought 

Whether  or  not  there  is  any  evidence  to 
support  the  verdict  Is  a  question  of  law, 
within  the  meaning  of  section  0  of  article  8 
of  the  constitution  of  this  state.    If  there 
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is  no  evidence  from  which  to  find  a  verdict 
for  the  plaintiff,  this  conrt  hag  power  to  say 
it  was  found  contrary  to  law,  and  was  erro- 
neous, and  reverse  the  case  for  that  reason. 
Harrington  v.  Mining  Co.,  17  Utah,  300,  53 
Faa  737;  People  t.  Jones,  3t  Cal.  566.  Be- 
cause of  the  errors  referred  to  the  case  Is  re- 
versed, with  costs,  and  the  cause  remanded 
to  the  district  court,  with  directions  to  grant 
a  new  trial. 

(23  Ctah,  467) 

POPP  v.  DAISY  GOLD-MIN,  00. 
(Supreme  Court  of  Utah.     Dec.  6,  1900.) 

BBCBIVER  APPOINTED  PENDENTS  UTE>-BOND 
—APPOINTMENT  NOT  FINAL  ORDER— "PINAL 
JUDGMENT"  DBPINKD— INTERLOCUTORY  OR- 
OER— RIGHT  OF  APPEAL— LAW  OF  FORUM. 

1.  Where  a  receiver  is  appointed  pendente 
lite,  under  section  3114,  Rev.  St  1888,  and  a 
■umcient  nndertalcing  is  also  filed,  under  the 
provisions  of  section  3116,  Rev.  St.  1898,  even 
although  the  appointment  was  made  ez  parte, 
the  order  appomting  is  not  a  final  order  from 
which  an  appeal  will  lie,  under  section  9,  art. 
8,  Const. 

2.  A  final  judgment  from  which  an  appeal 
will  lie,  under  Const,  art.  8,  t  9,  is  that  adju- 
dication which  finally  disposes  of  the  suhject- 
matter  of  the  litigation  on  the  merits  of  the 
case.i 

3.  Technically  speaking,  every  order  appoint- 
ing or  denying  the  application  for  the  appoint- 
ment of  a  receiver  is  interlocutory,  and  the 
question  of  the  right  to  appeal  from  such  an 
order  must  be  determined  by  the  law  of  the 
forum. 

(SyUabus  by  the  Court.) 

Appeal  from  district  court,  Tooele  county; 
A.  N.  Cherry,  Jndge. 

Action  by  G.  W.  Popp  against  the  Daisy 
Gold-Mining  Company.  Judgment  for  iilaln- 
tiff.    Defendant  appeals.    Dismissed. 

Frick  &  Edwards,  for  appellant.  Fatter- 
son  &  Moyer,  for  respondent 

MINER,  J.  This  appeal  Is  prosecuted  by 
the  defendant  from  an  order  pendente  lite  ap- 
pointing a  receiver  to  take  charge  of  the 
property  of  the  defendant,  consisting  of  min- 
ing claims,  until  the  further  order  of  the 
court  The  application  for  the  appointment 
of  the  receiver  was  based  upon  averments  in 
the  complaint.  An  undertaking  was  filed  in 
accordance  with  the  statute.  The  appellant 
filed  a  demurrer  to  the  complaint,  which  was 
overruled,  and  this  appeal  was  prosecuted. 

Subdivision  6  of  section  3114,  Rev.  St  1898, 
'  provides  that  a  receiver  may  be  appointed  by 
a  court  or  Judge  In  cases  where  a  corporation 
has  been  dissolved  or  is  insolvent,  or  in 
imminent  danger  of  Insolvency,  or  has  forfeits 
ed  its  corporate  rights.  Section  3116  provides 
that  where  a  receiver  has  been  appointed 

>  North  Point  Coniol.  Irr.  Co.  v.  Utah  &  Salt  Lake 
Canal  Co.,  46  Pac.  824,  14  Utah,  156;  Eastman  v. 
Onrrer.  46  Pac.  828,-  14  Utah,  169;  White  v.  Pease, 
4>  Pac  416,  15  UUh,  172;  In  re  Kelsey,  43  Pac.  106, 
12  Utah,  393;  U.  S.  v.  Church  ol  Jesus  Christ  ot 
Latter-Day  Salnta,  16  Pac.  723,  G  Utah,  394;  Nel- 
son V.  Southern  Pac.  Co.,  49  Pac.  644,  15  Utah,  323. 
Ogden  City  t.  Bear  Lake  &  River  Waterworks  &  Irr. 
Co.,  52  Pac.  697,  16  Utah,  440,  41  L.  R.  A.  305,  dlsttn- 
KUlahed. 


upon  an  ex  parte  application  the  court  may 
require  the  applicant  to  file  an  undertal:ing, 
with  sufficient  sureties,  conditioned  tliat  the 
applicant  shall  pay  to  the  defendant  all  dam- 
ages he  may  sustain  by  reason  of  such  ap- 
pointment, and  an  additional  undertaking 
may  thereafter  be  required.  In  this  case  a 
sufilclent  undertaking  was  filed  in  accordance 
with  the  order.  The  respondent  moves  to  dis- 
miss the  appeal  for  the  reason  that  the  order 
appealed  from  is  not  a  final  order  or  judg- 
ment, and  no  appeal  can  be  taken  therefrom. 
The  order  appealed  from  continued  until  the 
further  order  of  the  court,  and  was  effectual 
only  during  the  pendency  of  the  action,  or 
until  It  was  annulled  by  flie  conrt  for  any 
sufficient  reason.  The  appointment  of  a  re- 
ceiver is  largely  a  matter  of  sound  judicial 
discretion,  and  after  the  trial  court  has  weigh- 
ed and  considered  the  facts,  and  appoints  or 
refuses  to  appoint  a  receiver,  the  appellate 
conrt  will  not  Interfere  with  the  exercise  of 
that  discretion.  The  appointment  of  a  re- 
ceiver to  take  charge  of  property  pendente 
lite  is  generally  considered  an  Interlocutory 
order,  and  not  appealable.  High,  Rec.  f§  25, 
26.  Similar  questions  have  been  passed  upon 
by  this  court  both  prior  to  and  since  the 
adoption  of  our  constitution,  and  the  rule  has 
been  established  that  a  final  judgment  is  that 
adjudication  that  disposes  of  the  case  as  to 
all  the  parties,  and  which  finally  disposes  of 
the  subject-matter  of  the  litigation  on  the 
merits  of  the  case.  North  Point  Consol.  Irr. 
Co.  V.  Utah  &  Salt  Lake  Canal  Co.,  14  Utah, 
155,  46  Pac.  824;  Champ  v.  Kendrlck  (lad. 
Sup.)  30  N.  E.  635.  Bouvler  defines  a  final 
judgment  as:  "A  final  judgment  is  a  judg- 
ment which  ends  the  controversy  between 
the  parties  litigant"  The  general  rule  rec- 
ognized by  the  courts  of  the  United  States, 
and  by  the  courts  of  most,  if  not  all,  of  the 
states,  is  that  no  judgment  or  decree  will  be 
regarded  as  final,  within  the  meaning  of  most 
of  the  statutes  in  the  several  states  In  refer- 
ence to  appeals,  unless  all  issues  of  law  and 
of  fact  necessary  to  be  determined  were  de- 
termined, and  the  case  completely  disposed 
of,  80  far  as  the  court  had  power  to  dispose 
ot  It  Freem.  Jndgm.  g  34.  In  the  case  of 
North  Point  Consol.  Irr.  Co.  v.  Utah  &  Salt 
Lake  Canal  Co.,  14  Utah,  155,  46  Pac.  824, 
this  conrt  held  that  an  order,  made  pendente 
lite,  granting  a  temporary  injunction,  was 
not  a  final  judgment  from  which  an  appeal 
would  lie,  under  section  9,  art  8,  of  the  con- 
stitution. In  Eastman  v.  Gurrey,  14  Utah, 
169,  46  Pac.  828,  this  court  held  that  the  con- 
stitution had  taken  away  the  right  of  appeal 
from  an  order  vacating  and  setting  aside  a 
judgment,  and  that  such  an  order  was  not  a 
final  judgment  from  which  an  appeal  would 
lie.  In  the  case  of  White  v.  Pease,  15  Utah, 
172.  49  Pac.  416,  this  court  held  that  an  order 
refusing  to  grant  a  new  trial  came  within  the 
rule  laid  down  in  the  above  cases,  and  that 
such  an  order  Is  not  a  final  judgment  from 
which  an  appeal  would  lie  to  this  court,  un- 
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der  our  constitution.  In  Be  Kelsey,  12  Utah, 
393,  43  Pac.  106,  this  court  held  that  an  order 
requiring  a  party  to  pay  temporary  alimony, 
costs,  and  counsel  fees  during  the  pendency 
of  a  suit  was  not  a  final  Judgment  from 
which  an  appeal  would  He.  In  the  well-con- 
sidered case  of  U.  S.  v.  Church  of  Jesus 
Christ  of  Latter-Day  Saints,  5  Utah,  394,  16 
Pac.  723,  under  section  692,  Rev.  St.  U.  S., 
the  territorial  supreme  court  held  that  an  or- 
der appointing  a  receiver  was  not  a  final 
decree,  and  could  not  be  appealed  from  to  the 
supreme  court  of  the  United  States.  The 
section  referred  to  provides  that  appeals  shall 
be  allowed  from  final  Judgments.  In  Nelson 
V.  Southern  Pac.  Co.,  15  Utah,  325,  40  Pac. 
644,  it  is  held  that  no  appeal  lies  from  an  or- 
der overruling  a  motion  for  a  new  trial,  be- 
cause the  order  is  not  final.  Under  the  prac- 
tice and  procedure  of  the  state  of  Nevada,  it 
is  held  that  an  appeal  will  not  lie  from  an 
interlocutory  order  appointing  a  receiver,  and 
that  the  action  of  the  Inferior  court  in  such 
matters  can  only  be  revised  upon  appeal  from 
a  final  Judgment  In  the  case.  Mining  Co.  v. 
Dodds,  6  Nev.  261.  In  Pennsylvania,  where 
an  appeal  lies  only  from  a  final  order  or  de- 
cree, an  order  granting  an  Injunction  and  ap- 
pointing .a  receiver  upon  the  filing  of  a  bill 
for  the  settlement  of  partnership  affairs  Is 
not  such  a  final  order,  within  the  Intent  of  the 
statute,  and  no  appeal  will  lie  therefrom;  it 
being  a  purely  Interlocutory  matter.  Holden's 
Adm'rs  v.  McMakIn,  1  Pars.  Eq.  Gas.  270. 
In  Ohio  It  is  held  that  an  order  appointing  a 
receiver  Is  not  a  final  order  from  which  an 
appeal  will  He.  Railroad  Co.  r.  Varnum,  10 
Ohio  St  622.  In  Illinois,  In  the  absence  of 
legislation,  a  writ  of  error  will  not  He  from 
a  purely,  interlocutory  order  appointing  a  re- 
ceiver; no  final  decree  having  been  rendered, 
determining  the  rights  of  the  parties.  Coates 
V.  Cunningham,  80  111.  467.  Since  the  above 
decision  was  rendered,  statutes  have  been 
passed  in  Illinois  allowing  appeals  from  Inter- 
locutory orders  for  the  appointment  of  receiv- 
ers. In  Tennessee,  an  order  appointing  a  re- 
ceiver, being  within  the  discretion  of  the 
court  for  the  purpose  of  preserving  the  prop- 
erty pendente  lite,  cannot  be  appealed  from. 
Balrd  V.  Turnpike  Co.,  1  Lea,  3)>1;  Bramley 
V.  Tyree,  Id.  531;  Roberson  v.  Roberson,  3 
Lea,  50.  Such  an  interlocutory  order  must 
be  reversed  or  modified  by  the  same  court, 
otherwise  It  can  only  be  corrected  upon  ap- 
peal after  final  hearing.  Johnston  v.  Hanner, 
2  Lea,  8.  So,  In  California,  under  the  stat- 
utes regulating  appeals,  no  appeal  lies  from 
an  order  appointing  a  receiver.  French  Bank 
Case,  53  Cal.  495;  Emeric  v.  Alvarado,  64 
Cal.  529,  2  Pac.  418.  In  Kansas  an  order 
appointing  a  receiver  Is  not  a  final  order  In- 
volving the  merits  of  the  action,  but  a  mere 
Interlocutory  order,  from  which  no  appeal 
lies.  Hottensteln  v.  Conrad,  5  Kan.  249; 
Boyd  V.  Cook,  40  Kan.  675,  20  Pac.  477.  In 
Texas  the  appointment  of  a  receiver  upon  an 
interlocutory  order,  there  being  no  adjudica- 


tion upon  the  merits  of  the  case,  is  not  a 
final  Judgment  from  which  an  appeal  will 
lie.  Lumber  Co.  v.  Williams,  71  Tex.  444,  9 
S.  W.  436.  In  Mississippi  an  appeal  wlU  not 
He  from  an  order  vacating  the  appointment 
of  a  receiver.  Hanon  v.  Well,  69  Miss.  476, 
13  South.  878.  Under  the  statutes  of  MicU- 
gau  it  is  held  that  in  some  cases  appeals  wilt 
lie  from  orders  appointing  receivers,  but  the 
question  has  been  made  to  turn  upon  whether 
the  appointment  of  a  receiver  is  a  substantial 
decision  of  the  merits  involved,  or  whether  it 
Is  merely  ancillary  or  Incidenlial  to  the  prin- 
cipal relief.  In  New  York  an  appeal  will  He 
from  an  order  denying  a  motion  for  the  ap- 
pointment of  a  receiver,  because  under'  the 
Code  of  that  state  the  court  may  review  aU 
orders  which  affect' a  substantial  right,  even 
though  they  rest  in  the  disccetion  of  the 
court.  So.  in  Nebraska,  under  a  statute  au- 
thorizing appeals  from  orders  which  affect  a 
substantial  ri^ht,  an  interlocutory  order  ap- 
IMlntlng  a  receiver  may  be  appealed  from. 
As  a  general  rule,  appeals  will  not  lie  in 
such  cases  unless  the  Judgment  is  final. 
High,  Rec.  S$  26,  65;  Beach,  Rec.  }§  109,  111, 
113;  Dainese  v.  Kendall.  119  U.  S.  53,  7  Sup. 
Ct.  65,  30  L.  Ed.  305;  Rolfe  v.  Bumham 
(Mich.)  68  N.  W.  980;  8  Pom.  Eq.  Jur.  S  1331; 
Ostrander  v.  Weber,  114  N.  Y.  95,  21  N.  E. 
112;  Hancock  v.  McAvoy,  151  Pa.  St  464,  25 
Atl.  47,  18  L.  R.  A.  781;  Lodge  v.  Twell,  135 
U.  S.  232,  10  Sup.  Ct.  745;  Freem.  Judgm.  S 
34. 

Upon  an  examination  of  the  authorities, 
it  will  be  found  that  the  question  as  to- 
whether  an  appeal  can  be  taken  from  an  or- 
der appointing  a  receiver,  or  not,  depends- 
entirely  upon  the  statute  and  practice  in  the 
jurisdiction  where  the  question  arises.  In 
many  Jurisdictions  appeals  lie  only  from 
final  orders  or  Judgments,  while  In  other's, 
under  statutory  provisions,  appeals  may  be 
taken  from  interlocutory  orders  affecting  the 
rights  of  the  parties.  Technically  speaking, 
every  order  appointing  or  denying  the  appli- 
cation for  the  appointment  of  a  receiver  Is 
Interlocutory,  and  the  question  of  the  right  to- 
appeal  from  such  an  order  must  be  determin- 
ed by  the  law  of  the  forum.  Section  9,  art. 
8,  Const,  provides  that  "from  all  final  Judg- 
ments of  the  district  court  there  shall  be 
a  right  of  appeal  to  the  supreme  court." 
Under  this  provision,  as  we  have  seen,  this 
court  has  uniformly  held  that  no  appeal  lies, 
to  this  court,  except  from  a  final  Judgment, 
and  that  the  Judgment,  to  be  final,  must  dis- 
pose of  the  case  as  to  all  the  parties,  and 
finally  dispose  of  the  subject-matter  of  the 
Utigation.  The  order  appointing  the  receiv- 
er In  this  case  was  Interlocutory.  It  contin- 
ued In  force  until  the  further  order  of  the 
court  A  bond  was  executed  to  the  defend- 
ant sufficient  to  cover  any  damage  that 
might  arise  on  account  of  the  order.  The  liti- 
gation out  of  which  the  order  arose  was  not 
determined.  It  was  still  pending  and  un- 
determined as  to  the  parties. 


Digitized  by 


Google 


Idaho) 


PORTEK  y.  STEELE. 


187 


In  tbe  case  of  Ogden  City  ▼.  Bear  Lake 
^  River  Waterworks  &  Irr.  Co.,  16  Utah, 
440,  52  Pac.  697,  41  L.  R.  A.  305,  It  was  held 
bjr  tbe  then  chief  Justice  that  such  an  order 
was  appealable;  but  this  holding  was  not 
concurred  in  by  all  the  members  of  the  court, 
and  the  case  was  dependent  upon  a  different 
state  of  facts.  In  that  case,  at  the  time 
tbe  court  denied  tbe  application  for  a  writ 
of  certiorari,  and  permitted,  without  argu- 
ment an  appeal  to  be  taken  from  an  order 
appointing  a  receiver,  the  case  of  XI.  8.  v. 
Ohnrch  of  Jesns  Christ  of  Latter-Day  Saints, 
5  Utah,  394,  16  Pac.  723,  had  not  been  caUed 
to  the  attention  of  the  court  The  rule  as 
announced  Is  only  decisive  of  that  case. 

The  legislature,  in  its  wisdom,  has  required 
a.  bond  to  be  given  for  the  protection  and 
indemnity  of  the  party  injnred  by  reason 
of  the  apiK>intment  of  a  receiver.  Undoubt- 
edly cases  may  arise  when  an  order  appoint- 
ing a  receiver  could  be  appealed  from,  as 
from  a  final  Judgment 

The  interlocutory  order  appointing  the  re- 
'Celver  pendente  Ute  was  within  the  sound 
Judicial  discretion  of  the  district  court,  and 
was  not  a  final  Judgment  within  tbe  mean- 
ing of  our  constitution,  from  wlilch  an  ap- 
peal will  lie  to  this  court  The  motion  to 
4lismiBS  the  appeal  is  granted,  and  said  ap- 
peal is  hereby  dismissed,  with  costs. 

BARTGH,  C.  J.,  and  BASKIN,  J.,  concur. 

<-  Idabo,  414) 

PORTER  V.  STEELE,  Judge. 
(Supreme  Court  of  Idaho.     Dec.  15,  1000.) 
WRIT  OF  RKVIBW— RETURN. 
Where  the  writ  of  review  is  asked  upon  the 
CToond  that  the  judge  of  the  district  court  had 
exceeded   his  jnrisdiction  in  hearing  and  de- 
termining the  cause  at  chambers,  and  the  re- 
turn to  the  writ,  which  return  coDtains  a  copy 
of  the  court  record,  shows  that  the  cause  was 
heard  and  determined  by  the  court  at  a  regular 
term  thereof,  the  wHt  will  be  discharged. 
(Syllabus  by  the  Ooart.) 

Application  by  Mary  A.  Porter  against  Fid- 
gar  C.  Steele,  judge  of  the  district  couit, 
for  writ  of  review.    Writ  discharged. 

A.  A.  Fraser  and  McFarland  &  McFarland, 
for  plaintiff.    E.  O'NelU,  for  defendant 

HUSTON,  a  J.  This  is  an  application  for 
a  writ  of  review.  On  the  14th  day  of  Octo- 
ber, 1S99,  tbe  petitioner  was  granted  by  the 
district  court  of  Nes  Perce  county,  Idaho, 
a  decree  of  divorce  from  her  then  husband, 
L.  A.  Port.er.  in  which  decree  it  was,  among 
other  things,  decreed  "that  the  custody  of 
the  minor  children,  Ray  Porter,  Neeta  Porter, 
and  Harold  Porter,  be  awarded  to  plaintiff 
(this  petitioner]."  On  the  12th  day  of  July, 
1900.  L.  A.  Porter,  the  defendant  in  the  di- 
vorce salt  filed  in  the  said  district  court  Us 
petition  praying  for  a  modification  of  said 
decree  to  the  effect  that  the  children  of 
plaintiff  and  defendant  Neeta  and  Harold 
Porter,  be  permitted  to  visit  the  defendant 


at  all  reasonable  and  proper  times,  and  to 
come  to  the  home  of  the  defendant,  and  that 
the  defendant  be  permitted  to  visit  the  said 
children  at  reasonable  and  proper  times  at 
the  home  of  the  plaintiff  and  all  other  places 
that  said  children  may  be;  and  for  a  further 
order  that  the  plaintiff  be  restrained  from 
estranging  the  said  children  from  tbe  defend- 
ant and  preventing  the  same  from  being 
done  by  others.  To  this  petition  an  answer 
was  filed  by  the  plaintiff,  and  a  hearing  had 
before  the  court  of  the  11th  day  of  Septem- 
ber, 1000,  and  on  the  14th  day  of  September, 
1900,  the  said  district  court  made  an  order 
granting  tbe  prayer  of  the  petition.  It  is 
contended  by  the  petitioner  here  that  said 
hearing  was  had  and  order  made  by  the.  said 
Judge  at  chambers,  and  not  by  the  court, 
and  was,  therefore,  in  excess  of  the  Jurisdic- 
tion of  said  Judge.  This  contention  is  not 
borne  out  by  the  record: 

"Sept  Term,  1900,  Seventh  Judicial  Day. 
September  11th,  1900.  Among  others,  the 
following  proceedings  were  had  (pages  411 
and  412  of  records  of  district  court):  No. 
255%.  Mary  A,  Porter,  Plaintiff,  vs.  L.  A. 
Porter,  Defendant  On  motion  of  E.  O'Neill, 
Esq.,  this  cause  is  placed  upon  the  calendar, 
and  now  this  case  comes  on  regularly  on 
petition  of  L.  A.  Porter  for  order  of  court 
granting  privilege  of  said  L.  A.  Porter's  chil- 
dren to  visit  him  when  they  desire.  Mary 
A.  Porter,  L.  H.  Sprague,  O.  O.  Goldman, 
A.  McLeod,  H.  K.  Kline,  as  Interpreter,  Er- 
zle  Todd,  R.  A.  Langford,  George  Bunn, 
Robert  Smith,  and  Mrs.  Leon  Porter  are  duly 
sworn  and  examined  against  the  granting 
of  said  petition,  and  L.  A.  Porter,  Sarah 
A.  Spear,  Carrie  Evans,  and  E.  S.  Kummoriy 
are  duly  sworn  and  examined  in  behalf  of 
said  defendant  Their  testimony  concluded, 
defendant  rests,  and  the  case  is  submitted 
to  and  taken  under  advisement  by  the  court. 
Court  now  adjourns  till  9:30  a.  m.-  to-morrow. 
Edgar  C.  Steele,  Judge." 

"September  Term,  1900.  Tenth  Judicial 
Day.  September  14th,  1900  (page  419,  rec- 
ords of  district  court):  No.  2o5'^.  Mary  A. 
Porter,  Plaintiff,  vs.  L  A.  Porter,  Defendant. 
The  court  at  this  time  grants  the  petition 
of  defendant  L.  A.  Porter  asking  that  an 
order  be  entered  granting  privilege  of  hav- 
ing bis  children  visit  him;  the  petition  hav- 
ing been  heretofore  submitted  and  taken  un- 
der advisement.  Order  is  to  be  entered  ac- 
cordingly. Exceptions  granted  to  plaintiff. 
Edgar  C.  Steele,  Judge." 

Another  reason  why  the  writ  of  review 
will  not  lie  is  that  the  order  complained  of 
was  an  order  made  after  Judgment  from 
which  an  appeal  will  lie  under  our  statutes. 
Any  errors  that  may  have  been  committed 
in  the  order  or  in  the  granting  of  it  can  only 
be  corrected  on  appeal.  Writ  dismissed,  and 
proceedings  affirmed,  with  costs  to  defend- 
ant. 

QUARLES  and  SULLIVAN,  JJ.,  concur. 
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(7  Idabo,  418) 

HOLT  T.  GRIDLEY  et  al. 

(Supreme  Conrt  of  Idaho.     Dec.  15,  1900.) 

JURISDICTION  —  UNWARRANTED  POSTPONE- 
MENT OF  TRIAI^-APPEALr-NEW  TRIAL— UN- 
CERTAINTY —  VOID  JUDOMBNT  —  SEPARATE 
PROPERTY  OF  MARRIED  WOMAN. 

1.  The  postponement  of  a  trial  ia  in  the 
sound  discretion  of  the  court,  and,  if  a  post- 
ponement is  erroneously  granted,  the  court  does 
not  lose  jurisdiction  of  the  case. 

2.  Under  the  provisions  of  section  4S44,  Rev. 
St.,  upon  an  appeal  from  the  probate  court  on 
questions  of  law  alone  the  court,  upon  suffi- 
cient showing,  may,  if  necessary  and  proper, 
order  a  new  trial  in  the  district  court. 

3.  When  the  record  fails  to  show  the 
gronnds  of  the  necessity  for  ordering  a  new 
trial  in  the  district  court  when  an  appeal  is 
talcen  from  a  justice  or  probate  court  on  ques- 
tions' of  law  alone,  the  presumption  is  that  such 
necessity  was  shown,  as  the  district  court  ia  a 
court  of  general  jurisdiction. 

4.  Where  there  are  two  defendants,  and  the 
judgment  is  against  only  one,  and  fails  to  des- 
ignate which  one,  the  judgment  is  void  for  un- 
certainty. 

5.  When  it  is  sought  to  make  the  separate 
property  of  a  married  woman  liable  for  debt, 
it  must  be  alleged  and  proved  that  the  debt  is 
her  own,  or  incurred  for  the  benefit  of  her  sepa- 
rate property.  Her  separate  property  is  not 
liable  for  the  debts  of  the  husband. 

(Syllabus  by  the  Conrt.) 

Appeal  from  district  court,  Lincoln  county: 
0.  O.  Stockslager,  Judge. 

Action  by  Samuel  Holt  against  Samuel 
Gridley  and  wife.  Judgment  for  plaintiff, 
and  Mrs.  Gridley  appeals.    Reversed. 


Guy   C.   Barnum,   for  appellant    N. 
Ruick,  tor  respondent. 


M. 


SULLIVAN,  J.  This  action  was  brought 
in  the  probate  court  of  Lincoln  county  to  re- 
cover for  goods,  wares,  and  merchandise  al- 
leged to  have  been  sold  to  the  defendants, 
who  are  shown  by  the  record  to  be  husband 
and  wife.  The  husband  failed  to  appear,  but 
the  wife  appeared,  and  demurred  to  the  com- 
plaint The  demurrer  was  overruled,  and 
thereupon  she  answered,  denying  the  mate- 
rial allegations  of  the  complaint  as  to  her- 
self, and  by  way  of  what  her  counsel  terms 
a  cross  complaint  alleges  that  $140  that  had 
been  attached  in  said  suit  in  the  bands  of 
one  S.  C.  Frost  was  a  part  of  her  separate 
estate,  and  not  liable  for  the  payment  of  the 
debt  sued  on.  On  the  return  day  the  plain- 
tiff appeared,  and  moved  for  a  postponement 
of  the  trial,  which  motion  was  based  on  the 
affidavit  of  plaintiff.  Regardless  of  the  op- 
position of  counsel  for  said  defendant  the 
court  granted  said  motion.  Thereafter  such 
proceedings  were  had  as  resulted  In  a  Judg- 
ment against  the  defendant,  whereupon  the 
defendant  Mrs.  Samuel  Gridley,  who  is  ap- 
pellant here,  appealed  to  the  district  court  on 
questions  of  law  alone.  On  a  hearing  in  the 
district  court  the  contentions  of  appellant 
were  sustained,  and  the  Judgment  of  the  pro- 
bate court  reversed.  The  court  then  entered 
said  case  on  the  calendar  for  trial.  There- 
upon appellant  moved  to  dismiss  said  case  on 
the  ground  that  the  court  had  no  Jurisdiction 


to  try  the  same  de  novo.  Said  motion  was 
overruled,  and  the  case,  tried  by  the  court 
without  a  Jury,  and  judgment  was  entered 
against  one  of  the  defendants,  not  designat- 
ing which  one.  This  appeal  is  from  the  judg- 
ment. 

The  first  error  assigned  is  that  the  probate 
court  lost  Jurisdiction  of  the  case  by  reason 
of  its  imwarranted  postponement  of  the  trial, 
and  for  that  reason  the  district  court  had 
no  Jurisdiction  to  try  the  case  de  novo.  It 
is  contended  that  the  probate  court  lost  Ju- 
risdiction to  try  said  .case  because  of  its 
granting  a  postponement  of  the  trial  upon  an 
affidavit  that  failed  to  state  any  legal  gronnd 
whatever  therefor.  The  affidavit  falls  to 
state  any  statutory  ground  for  a  continu- 
ance. That  being  true,  we  do  not  think  the 
court  lost  Jurisdiction  because  of  its  errone- 
ous ruling  on  the  motion  for  a  continuance. 
The  granting  of  a  continuance  Is  largely  In 
the  sound  discretion  of  the  court,  and,  if  an 
error  Is  made.  It  may  be  corrected,  but  the 
court  does  not  lose  Jurisdiction  of  the  case. 

The  second  error  assigned  is  that  the  dis- 
trict court  erred  in  ordering  the  case  placed 
on  the  docket  for  trial.  It  is  contended  that 
as  the  appeal  from  the  probate  court  waa  on 
questions  of  law  alone,  and  as  those  ques- 
tions were  decided  by  the  district  court  in 
favor  of  appellant  and  the  Jurisdiction  of  the 
probate  court  set  aside,  that  ended  the  appeal 
to  the  district  court  and  the  cause  should 
have  beian  dismissed.-  By  the  provisions  of 
section  4814,  Rev.  St,  the  court  may.  upon 
an  appeal  on  questJons  of  law  alone,  review 
all  orders  affecting  the  Judgment  appealed 
from,  and  may  set  aside,  or  confirm,  or  mod- 
ify any  or  all  of  the  proceedings  subsequent  to 
and  dependent  upon  such  Judgment,  and  may. 
if  necessary  or  proper,  order  a  new  trial  in 
the  district  court  The  record  shows  that 
the  cause  came  on  for  hearing  in  the  district 
court  on  questions  of  law  alone,  and  the  court 
sustained  the  position  of  appellant  and  set 
aside  the  Judgrment  of  the  lower  court 
There,  is  nothing  ,ln  the  record  to  show  that 
it  was  necessary  or  proper  to  order  a  new 
trial  in  the  district  court  When  an  appeal 
is  taken  on  questions  of  law  alone,  the  dis- 
trict court  is  not  authorized  to  try  the  case 
de  novo  after  deciding  the  questions  of  law. 
unless  it  is  made  to  appear  that  it  is  "proper 
or  necessary"  to  try  such  case  anew.  There 
is  nothing  in  the  record  to  show  what  the 
court  based  its  opinion  on  which  led  it  to 
the  conclusion  that  a  new  trial  was  neces- 
sary or  proper.  The  transcript  however, 
does  not  purport  to  contain  a  copy  of  all 
papers  filed  in  the  court  below,  and  It  wlU 
be  presumed  that  a  proper  showing  was  made 
to  the  district  court  as  it  is  a  court  of  record 
and  of  general  Jurisdiction.  The  judgment 
entered  by  the  district  court  is  against  "said 
defendant"  As  a  Judgment  against  both  de- 
fendants was  entered  in  the  probate  court 
and  afterwards  set  aside  by  the  district  court, 
and  as  the  action  bad  not  been  dismissed  as 
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to  either  of  the  defendants,  the  Judgment  ap- 
pealed from  la  Indefinite  and  uncertain,  In 
that  it  does  not  designate  -vvhlch  of  the  de- 
fendants the  Judgment  was  entered  against, 
and  for  that  reason  must  be  reversed. 

It  also  appears  that  the  defendants  are 
husband  and  wife,  and  there  Is  nothing  in 
the  record  to  show  that  her  separate  prop- 
erty la  liable  for  the  indebtedness  sued  on 
herein.  Where  it  is  sought  to  make  the  sep- 
arate property  of  a  married  woman  liable  for 
debt.  It  must  be  alleged  and  proved  that  the 
debt  is  her  own,  or  made  on  behalf  of  her 
separate  property.  The  wife  is  not  person- 
ally liable  for  the  debts  of  her  husband,  and 
neither  Is  her  separate  property.  The  Judg- 
ment must  be  set  aside  because  of  its  un- 
certainty, and  remanded.  Costs  of  this  ap- 
peal are  awarded  to  appellant. 

HDSTON,  a  J.,  and  QUABLBS,  J.,  concur. 


(7  Idaho,  424) 

STICKNBY  T.  HANRAHAN  et  al. 

CSapreme  Oaurt  of  Idaho.    Dec.  20,  1900.) 

TRANSCRIPT  ON  APPKAL.— MOTION  TO  STRIKB 
—STATEMENT  AND  BILL  OF  EXCEPTIONS- 
FINDINGS  —  PLEADINGS  —  CONJUNCTIVB  DE- 
NIALS —  WASTE  OP  WATERS  —  APPROPRIA- 
TION AND  DIVERSION  OF  WATERS— WATERS 
TO  BE  MEASURED  AT  POINT  OF  DIVERSION- 
IMPERFECT  DECREE— MODIFICATION  OP  DE- 
CREE. 

1.  Documentary  evidence  used  upon  a  trial, 
to  be  used  upon  appeal  must  be  incorporated 
into  a  statement  or  bill  of  exceptions,  and  such 
Btatement  or  bill  of  exceptions  duly  settled. 

2.  A  motion  to  strike  from  the  transcript,  up- 
on appeal  from  a  judgment,  documentary  evi- 
dence used  upon  the  trial,  but  which  has  not 
been  incorporated  into  a  stntement  or  bill  of 
exceptions,  as  required  by  sections  4430,  4441, 
4442,  Rev.  St.,  will  be  sustained. 

3.  Judgment  was  rendered  January  2d. 
Plaintiff  perfected  his  appeal  therefrom  Janu- 
ary 5th,  and  served  liis  proposed  "tjtatement 
and  Bill  of  Exceptions  on  Appeal  from  Final 
Judgment,"  January  26th.  Afterwards,  and  on 
July  24th,  defendants,  without  serving  any  pro- 
posed amendment  upon  the  plaintiff,  presented 
to  the  judge  proposed  amendments  to  plaintiffs 
■aid  bill  of  exceptions,  consisting  of  a  number 
of  specifications  of  insu£Bciency  of  the  evidence 
to  suppox't  certain  nndinKs;  and  the  judge  al- 
lowed said  proposed  amendment,  over  the  ob- 
jections of  tlie  plaintiff.  Held,  that  the  allow- 
ance of  such  proposed  amendment  was  error. 

4.  When  the  transcript  upon  appeal  only  con- 
tains a  portion  of  the  evidence  introduced  and 
nsed  upon  the  trial,  the  findings  of  fact  made 
by  the  trial  court  will  not  be  disturbed  on  the 
ground  that  such  findings  are  not  supported  by 
the  evidence. 

5.  A  finding  which  is  contrary  to  facts  stat- 
ed in  the  pleadings,  and  a  decree  following  such 
finding,  may  be  modified  on  appeal. 

6.  A  denial  in  the  answer  of  several  facts 
pleaded  in  a  verified  cross  complaint  coujunc- 
tively,  the  denial  being  also  general,  is  bad, 
vnder  the  Oode,  which  requires  such  denials  to 
be  specific. 

7.  A  statute  malting  it  a  misdemeanor  to 
waste  waters  by  diverting  the  same  from  a 
stream  into  depressions  or  dry  channels  Acid 
to  l>e  in  line  with  a  well-defined  public  policy 
that  existed  before  the  enactment  of  such  stat- 
ute. 

8.  Waters  that  are  appropriated  for  irrigation 
purposes  are  to  be  measured  to  the  several 


claimants,  under  the  law,  founded  on  necessity, 
at  the  point  of  diversion. 

9.  A  decree  settling  the  rights  of  claimants 
to  the  waters  of  a  stream,  which  does  not  des- 
ignate the  point  of  diversion  as  the  point  at 
which  the  water  of  the  several  claimants  is  to- 
be  measured,  is  imperfect,  and  may,  upon  ap- 
peal, be  modified  in  that  particular.    ■ 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Blaine  county; 
C.  O.  Stocksiager,  Judge. 

Action  by  Charles  Wade  Stickney  against 
James  N.  Hanrahan  and  others.'  Judgment 
for  defendants.     Plaintiet  appeals.    Modified. 

Charles  Wade  Stickney,  pro  se.  John  A. 
Bageley  and  Angel  &  Angel,  for  respondents. 
L.  li.  Sullivan,  for  respondents  Hanralian. 
and  H.  Taylor. 

P£B  CURIAM.  This  action  was  commen- 
ced  by  the  appellant,  as  plaintiff.  In  the  dis- 
trict court  of  the  Fourth  Judicial  district,  In 
and  for  Blaine  county,  against  the  respond- 
ent James  N.  Hanrahan  and  17  others,  as  de- 
fendants, to  settle  the  rights  and  prioritiea 
of  all  the  parties  to  the  use  of  the  waters 
flowing  In  that  certain  stream,  known  a» 
"Antelope  Creek."  The  pleadings  are  very 
Toluoiinous,  eight  of  the  defendants  answer- 
ing separately  and  filing  cross-  complaints. 
The  other  defendants  failed  to  appear.  Th» 
cause  was  tried  by  the  court,  findings  of  fact 
made,  and  the  decree  of  tlie  court  entered 
settling  the  rights  of  the  parties  and  deter- 
mining their  priority,  as  follows:-  The  plaln- 
tlfl,  Stickney,  320  inches,  his  right  dating 
from  September  30.  1879.  Defendant  War- 
ren, eo  Inches,  dating  from  September  30, 1879. 
The  defendant  Hoalst,  130  inches,  dating 
from  September  30,  1879.  The  defendant 
Hanrahan,  150  inches,  dating  from  October 
15,  1893,  to  be  of  equal  right  and  claim  with 
the  above-named  plaintlEt  and  above-named 
three  defendants.  The  defendant  Kinney, 
00  Inches,  and  the  defendant  Richardson,  70 
Inches,  both  dating  from  May  1,  18S0.  The 
defendant  Green,  125  Inches,  dating  from  No- 
vember 15,  1883.  The  defendant  Jenkins,  80 
inches,  dating  from  August  1886.  The  de- 
fendant Taylor,  100  inches,  dating  from  May 
1,  1888.  The  said  defendants  moved  for  a 
new  trial  upon  a  statement  or  bill  of  excep- 
tions proposed  by  the  plaintiff  and  settled  by 
the  covrt,  which  motion  for  new  trial  was  on 
the  24th  day  of  July.  1900,  by  the  district 
Judge  denied.  The  plaintiff  appeals  from 
the  Judgment  to  this  court  Upon  the  record 
brought  here  upon  jdaintiff's  appeal,  the  de- 
fendants cross-appealed. 

The  respondents  moved  to  strike  from  the 
transcript  all  that  part  thereof,  which  In- 
cludes exhibits  nsed  as  evidence  upon  the 
trial,  commencing  at  folio  401,  on  page  116, 
and  ending  at  folio  557,  on  page  1Q2,  for  the 
reason  that  said  exhibits  were  not .  incorpo- 
rated into  a  bill  of  exceptions  or  statement 
on  motion  for  a  new  trial,  and  therefore  not 
a  part  of  the  record  upon  appeal.  This  mo- 
tion must  be,  and  Is,  sustained.    Upon  ap- 
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peal  from  a  final  Judgment,  such  as  the  one 
appealed  from  in  the  case  before  us,  there 
are  only  two  ways  of  bringing  the  evidence 
liefore  this  court  for  rcTlew,  viz.  by  incorpo- 
rating the  same  into  a  bill  of  exceptions,  or 
by  incorporating  the  same  into  a  statement 
of  the  case  on  motion  for  a  new  trial.  See 
Rev.  St.  §§  4441,  4442,  4818.  It  must  be  kept 
in  mind  that  this  is  an  appeal  from  a  Judg- 
ment. 

A  number  of  assignments  of  error  are 
made  by  both  parties  to  this  appeal,  nearly 
all  of  them  being  based  upon  the  insuffl- 
ciency  of  the  evidence.  Ina'smuch  as  the 
record  before  us,  the  so-called  statement  or 
bill  of  exceptions,  shows  that  all  of  the  evi- 
dence introduced  upon  the  trial  of  the  case  is 
not  contained  in  the  record,  we  feel  unau- 
thorized, under  established  rules  of  practice 
and  the  statutes  of  this  state,  to  disturb  any 
of  the  findings  of  fact  made  by  the  lower 
court  upon  the  ground  that  such  findings  are 
not  supported  by  the  evidence.  A  careful 
examination  of  what  is  designated  in  the 
record  as  "Statement  and  Bill  of  Exceptions 
on  Appeal  from  Final  Judgment"  convinces 
us  that  the  appellant  intended  to  incorporate 
Into  the  same  all  of  the  evidence  that  he 
deemed  necessary  to  be  considered  upon  ap- 
peal. But  he  clearly  failed  to  do  so.  No 
bill  of  exceptions  was  proposed  or  settled  on 
behalf  of  the  defendants.  The  decree  was 
entered  January  2,  1900.  On  January  5, 
1900,  the  defendant  Hanraban  served  notice 
of  intention -to  move  for  a  new  trIaL  On 
January  0,  1900,  the  plaintiff,  Stickney,  serv- 
ed and  filed  notice  of  appeal,  and  caused  to 
be  executed  and  filed  an  undertaking  on  ap- 
■peH\  from  the  Judgment.  Thereafter  the  ap- 
pellant, Stickney,  projxjsed  the  so-called 
statement  and  bill  of  exceptions.  On  July 
24,  1900,  said  statement  or  bill  of  exceptions 
came  before  the  district  Judge  for  settlement. 
At  that  time  the  said  defendants  proposed  an 
amendment  to  the  plaintiff's  bill  of  excep- 
tions, which  amendment  consisted  of  a  num- 
ber of  specifications  of  error  touching  the 
sufllclency  of  the  evidence  to  establish  cer- 
tain facts  found  by  the  court  in  Its  findings 
of  fact  It  api>earB  from  the  record  that  this 
proposed  amendment  offered  by  the  defend- 
ant was  accepted  by  the  court,  and  Incorpo- 
rated into  plaintiff's  bill  of  exceptions,  over 
the  plaintiff's  objections,  to  which  the  plain- 
tiff there  and  then  duly  excepted,  and  In- 
corporated such  exceptions  into  a  bill  of  ex- 
ceptions, which  was  there  and  then  duly  al- 
lowed and  settled  by  the  district  Judge;  the 
same  being  in  words  and  figures  as  follows, 
to  wit:  "At  a  hearing  before  the  Judge  of 
said  court  for  settlement  of  the  statement  on 
appeal  and  bill  of  exceptions,  defendants  ap- 
plied to  the  court  to  Insert  amendments  not 
hitherto  filed  nor  served,  being  solely  specifi- 
cations of  error  as  to  evidence,  and  plaintiff 
moved  the  court  to  strike  out  the  same  on 
the  ground  that  the  araenclments  were  not 
served  in  time;    the  plaintiff's  draft  having 


been  served  January  26,  1900,  and  the  de- 
fendants' amendments  never  having  been 
served  before  the  hearing  for  settlement  of 
statement,  July  24,  1900.  The  court  overrul- 
ed the  motion  to  strike  out  defendants' 
amendment,  being  the  defendants'  specifica- 
tions of  error  as  to  evidence,  whereupon  the 
plaintiff  excepted.  This  bill  of  exceptions 
settled  and  allowed  July  24,  1900.  0.  O. 
Stockslager,  District  Judge."  This  bill  of 
exceptions  was  served  and  filed  the  same 
day  that  it  was  settled.  On  same  day  the 
defendants'  motion  for  new  trial  waa  denied. 
In  our  view,  the  defendants  have  neither 
a  bill  of  exceptions  nor  statement  of  the  case, 
within  the  purview  of  sections  4430,  4441, 
4442,  4818,  Rev.  St;  what  is  designated  as 
the  statement  or  bill  of  exceptions  Iseing  In 
fact  a  narration  of  a  considerable  portion  of 
the  evidence  introduced  upon  the  trial,  with 
plaintiff's  specifications  of  particulars  where- 
in the  evidence  was  insufllcient.  Under  the 
provisions  of  the  said  sections  named,  a  draft 
of  a  bill  of  exceptions  into  which  are  incor- 
porated exceptions  taken  at  the  trial  must  be 
proposed  and  served  within  10  days  after  the 
entry  of  Judgment,  If  the  action  were  tried 
with  a  Jury,  or  within  the  same  time  after 
receiving  notice  of  the  entry  of  Judgment  If 
the  action  were  tried  without  a  Jury,  or  such 
further  time  as  the  court  in  which  the  action 
is  pending,  or  Judge  thereof,  may  allow. 
Then  the  adverse  party  must,  within  10  days 
after  such  service,  propose  such  amendments 
thereto,  if  any,  as  he  may  desire,  and  serve 
the  same  upon  the  other  party.  Ajid,  in  case 
of  a  statement  of  the  case,  such  statement 
must  be  proposed  and  served  within  the  same 
time  as  above  designated  in  the  case  of  a  bill 
of  exceptions;  and,  after  service  of  such 
statement,  proposed  amendments  to  such 
statement  must  be  served  upon  the  other 
party  within  10  days.  We  do  not  understand 
upon  what  authority  the  court,  permitted 
plaintifiTs  bill  of  exceptions  to  be  amended  by 
a  proposed  amendment  presented  by  the  de- 
fendants six  months  after  the  trial,  into 
which  are  incorporated  specifications  of  error 
on  the  part  of  the  defendants  upon  the  ground 
that  the  evidence  was  Insufficient  to  establish 
certain  facts  found  by  the  court  It  has  been 
suggested  that  said  specifications  of  error  con- 
tained in  defendants'  proposed  amendments 
to  plalntUTs  statement  might  be  regarded  and 
treated  as  defendants'  bill  of  exceptions. 
Without  determining  this  point,  It  is  sufficient 
to  say  that,  if  that  view  should  be  adopted. 
then  the  defendants'  bill  of  exceptions  was 
presented  six  months  after  Judgment,  and 
nearly  six  months  after  the  plaintiff  had  ap- 
pealed, without  service  of  any  proposed  draft 
thereof  having  been  theretofore  made.  To 
our  minds,  the  defendants  had  no  bill  of  ex- 
ceptions or  statement  of  the  case  upon  which 
to  base  a  motion  for  a  new  trial,  and  the  ap- 
peal of  the  defendants  from  the  order  denying 
a  new  trial  is  without  merit,  as  said  motion 
for  new  trial  was  properly  denied.    We  do 
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not  wish  to  be  understood  as  holding  that  the 
defendants  conld  not  adopt  a  statement  or 
bill  of  exceptions  proposed  by  the  plaintiff,  or 
arail  themselves  of  any  erroneous  action  of 
the  court  shown  therein;  but  what  we  do 
hold  Is  that  the  record  before  us  does  not 
show  that  the  defendants  had  saved  any  ex- 
ceptions, or  proposed  or  served  any  statement 
or  bill  of  exceptions,  as  required  by  our  CJode. 

What  has  been  said  shows  that  this  appeal, 
or,  rather,  both  appeals,  must  be  determined 
upon  the  judgment  roll.  Both  parties  appeal 
from  the  judgment.  Only  one  inquiry  re- 
mains for  consideration:  Do  the  pleadings 
support  the  judgment,  and  are  the  findings 
ivithln  the  issues  raised  by  the  pleadings? 

The  plaintiff  (appellant  in  the  original  ap- 
peal) contends  that  the  eourt  erred  In  failing 
to  And  that  he  was  entitled  to  2,500  Inches  of 
water  appropriated  by  him  In  1886  by  notice 
posted  at  a  point  on  one  of  his  ditches.  But, 
for  the  reasons  hereinbefore  given,  we  are 
not  at  liberty  to  review  the  evidence  upon 
that  i>oint  But,  if  we  could  do  so,  we  would 
be  compelled  to  hold  that  the  action  of  the 
lower  court'  was  correct,  under  the  evidence, 
for  the  reason  that  the  plaintiff's  own  testi- 
mony shows  that,  14  years  after  posting  his 
notice  claiming  this  water  for  power  purposes, 
he  had  not  erected  or  put  into  operation  the 
sawmill  to  run  which  he  made  the  appropria- 
tion. He  has  not,  so  far  as  this  claim  for 
water  for  power  purposes,  brought  himself 
within  the  rule  laid  down  by  this  court  in 
Gonant  v.  Jones,  32  Pac,  230,  and  Mahoney 
T.  Neiswanger,  58  Pac.  561,  as  he  has  not  pro- 
ceeded with  reasonable  diligence.  Plaintiff 
stated  on  the  trial  as  follows:  "I  knew  that 
for  power  purposes  the  water  in  Antelope 
was  Inadequate,  and  I  went  up  and  took  out 
a  river  ditch."  It  is  agreed  by  all  parties 
that  the  parties  hereto  are  located  in  prox- 
imity to  Lost  river. 

The  plaintiff  complains  that  the  findings  of 
the  trial  court  gave  to  the  respondent  Charles 
B.  Hoalst  a  right  to  the  waters  decreed,  dat- 
ing from  September  30,  1879,  equal  in  time 
with  the  right  of  the  plaintiff,  contrary  to  the 
pleadings.  Tills  contention  Is  well  grounded. 
In  his  cross  complaint  said  defendant  Hoalst, 
for  the  fourth  paragraph,  alleges  "that  in  the 
month  of  May,  A.  D.  1883,  the  said  defend- 
ant by  his  grantors  and  predecessors  In  in- 
terest, at  a  point  on  said  Antelope  creek  situ- 
ated about  one-quarter  of  a  mile  In  a  wester- 
ly direction  from  the  lands  above  described 
[his  lands],  and  afterwards  changed  to  a  point 
about  two  miles  from  said  lands,  located,  ap- 
propriated, and  diverted,  for  the  irrigation  of 
the  lands  hereinbefore  described,  said  160 
Inches  of  water  of  said  Antelope  creek,  and 
by  means  of  dams,  canals,  and  ditches  divert- 
ed and  conducted  said  water  to  and  upon  said 
lands,  for  the  purpose  of  Irrigating  the  same, 
as  tat  as  the  said  amount  of  water  would 
properly  Irrigate  said  lands,  and  that  the  said 
IflO  inches  of  water  covers  and  irrigates  160 
acres  of  said  lands."    Plaintiff,  in  his  answer 


to  this  cross  complaint,  attempts  to  deny  the 
allegations  of  said  fourth  paragraph,  in  the 
following  words:  "For  answer  to  paragraph 
4  of  the  said  cross  complaint,  the  plaintiff 
says  that  he  has  not  sufficient  knowledge  or 
information  to  enable  him  to  answer  the 
fourth  paragraph  of  the  said  complaint,  and, 
basing  his  denial  outhat  ground,  denies  all 
the  statements  and  allegations  in  said  para- 
graph fourth."  This  is  not  such  specific  de- 
nial as  is  required  by  our  Code  to  a  verified 
cross  complaint,  and  the  record  shows  that 
the  said  cross  complaint  of  the  defendant 
Hoalst  was  verified.  If  it  can  be  regarded  as 
a  denial,  it  must  be  considered  as  a  general 
conjunctive  denial,  and  for  that  reason  insuf- 
ficient to  raise  an  issue  as  to  the  matters 
stated  in  paragraph  4  of  the  said  cross  com- 
plaint, but  it  may  be  that  defendant  Hoalst 
waived  this  question  by  failing  to  raise  it. 
We  must  hold  that  the  finding  that  the  ap- 
propriation of  the  said  defendant  Hoalst  was 
made  In  1879  is  not  supported  by  the  plead- 
ings, and  that  said  finding  should  have  been 
that  said  appropriation  was  made  May  30, 
1883.  Said  finding  and  decree  should  be 
modified  accordingly. 

The  learned  counsel  for  the  defendant 
Hanrahau,  who  is  one  of  the  appellants  in  the 
cross  appeal,  complains  that  the  decree  in  this 
case  Is  Imperfect,  in  that  it  does  not  specify 
the  point  at  which  the  water  decreed'  to  the 
several  parties  should  be  measured.  We 
think  this  contention  is  well  founded.  Under 
the  law,  water  of  all  claimants  must  be  meas- 
ured at  the  point  where  such  water  is  di- 
verted from  the  natural  channel  of  the  stream 
from  which  it  is  taken.  This  is  matter  of 
necessity,  demanded  by  public  policy.  It  is 
the  policy  of  the  law  to  prevent  the  wasting 
of  water.  Our  legislature  has  made  it  a  mis- 
demeanor to  waste  water.  By  Set  of  Febru- 
ary 25,  1899  (Acts  1899,  p.  336),  it  is  provided 
that  "any  person  or  persons  who  shall  wil- 
fully or  wantonly  waste  any  of  the  waters  of 
any  stream  *  •  •  or  by  allowing  such 
water  to  waste  by  running  into  depressions 
or  dry  channels  so  that  the  same  cannot  be 
used  for  irrigation,  nor  reach  the  original 
channel  of  the  stream  from  which  it  has  been 
diverted,  is  guilty  of  a  misdemeanor."  This 
statute  is  in  line  with  a  well-defined  policy 
that  has  existed  In  this  jurisdiction  from  its 
earliest  period.  The  findings  and  decree  show, 
that  the  plaintiff  and  several  of  the  defend- 
ants who  appear  in  this  court  divert  their 
water  from  Antelope  creek  into  what  is  called 
In  thO'  findings  the  Smith  &  Dixon  channel  or 
ditch,  and  each  afterwards  takes  from  said 
channel  or  ditch.  While  we  will  not  review 
the  evidence  In  the  record  to  see  if  It  sup- 
ports the  findings,  for  the  reasons  hereinbe- 
fore given,  yet  we  do  say  that  it  shows  that 
what  is  called  the  Smith  &  Dixon  channel  is 
an  old  depression  or  former  channel,  which 
spreads  out  to  considerable  width  at  places, 
and  that  the  evidence  shows  that  much  water 
Is  wasted  by  Its  ust.   and  that  such  waste 
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can  be  prevented  by  the  parties  by  construct- 
ing a  ditch. 

These  two  errors— that  one  relating  to  the 
date  of  the  water  right  ot  defendant  Hoalst, 
and  the  omiBsion  to  designate  the  point  of 
diversion  as  the  place  where  said  waters  al- 
lotted the  different  parties  shall  be  measured 
—are  the  only  errors,  In  our  opinion,  shown 
by  the  judgment  roll.  The  cause  is  remand- 
ed to  the  district  court,  with  Instructions  to 
modify  Its  findings  and  decree  in  the  two 
particulars  hereinbefore  designated,  and  the 
said  Judgment  is  in  all  other  respects  affirm- 
ed. The  plaintiff  (appellant)  must  bear  the 
cost  of  printing  that  part  of  the  transcript 
that  has  been  stricken  out  All  the  other 
costs  of  these  appeals  shall  be  borne  by  the 
parties  plaintiff  and  defendant,  severally,  In 
the  same  proportion  as  the  water  allotted 
to  them,  severally,  bears  to  the  whole  amount 
of  water  apportioned  in  and  by  said  decree. 
But  none  of  the  parties  to  be  allowed  for 
cost  of  printing  more  than  40  pages  of  brief, 
as  provided  in  paragraph  1  of  rule  6  of  this 
court  (32  Pac.  vl.). 

On  Rehearing. 
(Jan.  4,  1901.) 

PER  CURIAM.  The  appellant  has  filed  a 
petition  for  rehearing,  in  which  it  is  urged 
that  the  original  opinion  is  inconsistent  in 
some  particulars.  For  Instance,  it  is  urged 
that  the  defendants  Kinney  and  Richardson 
were,  in  the  findings  and  decree  of  the  lower 
court,  given  water  rights  dating  from  1880, 
when  in  their  respective  pleadings  they  only 
claimed  from  the  year  1887.  Upon  an  in- 
8i>ectIon  of  the  pleadings  In  this  case,  we 
find  that  this  contention  is  correct.  There 
was  no  complaint  made  at  the  hearing,  oral- 
ly or  in  the  printed  briefs,  that  the  findings 
as  to  the  water  rights  of  said  defendants 
Kinney  and  Richardson  were  contrary  to  the 
pleadings;  hence  our  attention  was  not  call- 
ed specifically  to  that  fact.  And  at  this  time 
we  would  not  molest  the  former  decision, 
were  It  not  for  the  fact  that  the  modification 
of  the  findings  and  decree  ordered  as  to  the 
defendant  Hoalst,  changing  the  priority  of 
his  right,  malie  him  subsequent  In  time  to 
the  defendants  Kinney  and  Richardson,  and 
thus  work  a  hardship  on  him,  by  applying 
one  rule  to  him,  and  refusing  to  apply  It  to 
the  defendants  Kinney  and .  Richardson. 
Both  of  said  defendants  Kinney  and  Richard- 
son alleged  their  appropriations  to  have  been 
made  In  July,  1887.  Hence,  under  the  rule 
applied  to  defendant  Hoalst,  the  findings 
and  decree  of  the  lower  court  must  be  modi- 
fled  so  as  to  date  their  appropriations  and 
rights  thereunder  from  July  31,  1887,  and 
It  is  so  ordered. 

Appellant  also  complains  that  the  place 
of  measurement  of  the  waters  allotted  to 
the  respective  parties  has  been  designated 
AS  the  point  of  diversion  of  such  waters 
from  the  channel  of  the  stream  from  which 


the  same  Is  taken.  We  are  unable  to  recede 
from  the  position  taken  In  the  original  deci- 
sion In  relation  to  this  question.  The  waters 
of  all  streams  belong  to  the-publlc  Rights 
to  the  use  thereof  for  beneficial  purposes 
may  be,  under  the  constitution  and  laws  of 
this  state,  acquired  and  maintained,  but  the 
public  is  interested  in  the  water  and  in  Its 
beneficial  use.  It  Is  against  the  spirit  and 
policy  of  our  constitution  and  laws,  as  well 
as  contrary  to  public  policy,  to  permit  the 
wasting  of  our  waters,  which  are  so  badly 
needed  for  the  development  and  prosperity 
of  the  state,  and  every  act  on  the  part  of 
any  individual  claimant  that  tends  to  wiuste 
water  is  to  be  discouraged  rather  than  en- 
couraged. The  necessity  of  measuring  to 
each  claimant,  at  the  point  of  diversion  from 
the  natural  stream,  the  waters  appropriated 
and  used  by  him,  Is  apparent.  A  rehearing 
to  denied. 


(7  Idaho,  224) 
FEENEIZ  V.  OHEBTER. 
(Supreme  Court  of  Idaho.    Nov.*  27,  1900.) 

EQUITT—DKCREB— IRRIGATION-CONTRACT. 

1.  Where  it  is  apparent  from  the  pleadings 
that  the  purpose  of  the  litigation  is  the  settle- 
ment of  the  rights  of  the  parties  litigant  to  the 
waters  of  a  certain  creek  or  river  flowing 
through  a  certain  ditch,  and  the  rights  of  the 
parties  to  the  use  of  such  ditch,  it  is  not  er- 
ror for  the  trial  court,  having  before  it  all  of 
the  parties  interested  and  having  jurisdiction  of 
the  subject-mutter,  to  pass  upon  and  decide  the 
entire  matter. 

2.  Where  one  contemplating  the  construction 
of  a  ditch  or  canal  for  the  purpose  of  conduct- 
ing water  from  a  creek  or  civer  to  lands  owned 
by  him  finds  that  it  is  necessary  to  construct 
the  same  over  and  through  the  lands  of  anoth- 
er, and  makes  an  agreement  with  the  owner  of 
said  lands  that,  in  consideration  of  a  right  of 
way_  through  the  same,  such  owner  shall  have 
an  interest  in  said  ditch  to  the  extent  of  a 
sufficient  amount  of  water  therefrom  to  irri- 
gate his  said  lands,  such  agreement  is  binding 
upon  both  the  party  making  the  agreement  and 
those  holding,  or  claiming  to  hold,  under  him. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Bannock  coun- 
ty; J.  C.  Rich,  Judge. 

Action  by  John  Feeney  against  William 
Chester.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Arthur  Brovni  and  Thoa.  F.  Terrell,  for 
appellant  Winters  &  Guheen,  for  respond- 
ent. 


HUSTON,  C.  J.  Although  this  case  is,  as 
shown  by  the  record,  an  action  to  restrain  a 
trespass,  still  It  seems  to  have  been  treated 
by  both  court  and  counsel  as  an  action  to 
quiet  the  title  of  the  parties  litigant  to  the 
waters  of  Soda  cre^,  or  to  a  ditch  taking 
water  from  said  creek.  Appellant  states  In 
his  brief  that  "this  is  a  suit  In  equity  to 
quiet  the  title  of  appellant  to  a  certain  ditch, 
described  and  set  forth  In  thf)  complaint." 
In  his  complaint  appellant,  after  setting 
forth  his  title  to  the  ditch  and  the  water 
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therein  flowing,  and  alleging  the  acts  of  de- 
fendant In  talcing  water  therefrom,  prays 
"that  the  defendant  be  required  to  set  up 
any  right  he  may  have  or  claim  In  or  to  the 
ditch  or  canal,  and  the  waters  flowing  there- 
in, belonging  to  plaintiff,  and  that  any  such 
Tight  or  claim  be  adjudged  and  decreed  to 
be  Inferior  and  subordinate  to  the  rights  of 
the  plaintiff,  and  void  as  to  the  ditch  or. 
canal  owned  by  the  plainfiff";  and  then 
prays  that  the  defendant  be  perpetually  en- 
joined from  Interfering  with  the  right  of  the 
plaintiff  In  and  to  the  ditch  or  canal  afore- 
said, or  the  water  flowing  therein.  The  com- 
plaint also  sets  forth  the  ownership  by  plain- 
tiff of  certain  lands  susceptible  of  Irrigation 
by  means  of  the  waters  aforesaid,  and  avers 
the  right  In  the  plaintiff  to  the  use  for  irri- 
gating said  land  of  320  inches  of  water, 
measured  under  a  four-inch  pressure,  of  the 
flow  of  the  waters  of  said  Soda  creek.  De- 
fendant admits  the  ownership  by  plaintiff  of 
the  lands  described  in  the  complaint,  but  de- 
nies that  plaintiff  ever  used  more  than  15 
Inches  of  said  water  for  irrigating  said  land, 
or  that  plaintiff  has  more  than  15  acres  of 
land  that  is  susceptible  of  irrigation  from 
said  ditch  and  the  water  of  said  Soda  creek. 
Defendant  also  avers  that  plaintiff's  prede- 
cessors in  interest  and  who  constructed  said 
ditch,  found  it  necessary  In  such  construc- 
tion to  run  said  ditch  through  two  sul)divl- 
sions,  of  40  acres  each,  of  defendant's  land, 
and.  In  consideration  of  defendant  granting 
to  him  the  right  of  way  through  said  lands, 
plalntifTs  grantor  (one  Horseley)  did  agree 
to  give  to  defendant  an  Interest  in  said  ditch 
for  the  pui^se  of  using  the  waters  therein; 
and  that  the  defendant  has,  for  each  and 
every  year  since  the  construction  of  said 
ditch,  used  the  waters  of  the  said  Soda  creek 
through  the  said  djtch  for  the  irrigation  of 
the  lands  of  said  defendant,  without  any 
hindrance  from  the  plaintiff  or  his  prede- 
cessor in  Interest,  until  about  one  year  ago, 
when  the  plaintiff  laid  claim  to  the  whole 
ditch,  without  regard  to  the  rights  of  the  de- 
fendant. None  of  the  evidence  appears  in 
the  record. 

The  court  finds,  inter  alia,  after  finding 
the  aK)ropriatlon  (no  definite  number  of 
inches  appearing)  of  said  waters  by  Horse- 
ley,  the  predecessor  of  plaintiff,  as  follows: 
"After  the  posting  of  the  notice  of  appropria- 
tion as  aforesaid,  and  prior  to  the  actual 
commencement  of  work  in  the  excavation,  of 
said  ditch,  it  was  ascertained  that  said  ditch 
would  traverse  two  40-acre  subdivisions  of 
the  defendant's  (William  Chester's)  land, 
and  thereupon  It  was  verbally  agreed  be- 
tween the  said  Herbert  Horseley  and  defend- 
ant that,  as  a  consideration  for  crossing  said 
land  of  the 'defendant  with  said  ditch,  the 
said  defendant  should  be  allowed  to  run  wa- 
ter through,  and  have  an  interest  in,  said 
ditch  or  canal;  that  the  supply  of  water  from 
said  Soda  creek  is.  abundant  for  all  appro- 
priators,   and  many  hundreds  of  inches  of 

e3P.-i3 


said  water  going  to  waste  each  irrigating 
season;  that  one  Inch  to  the  acre  is  sufilcient 
water  for  the  Irrigation  of  any  of  the  lands 
of  the  plaintiff  or  defendant;  that  plaintiff 
and  his  predecessors  in  Interest  have  con- 
tinuously used  from  said  canal  water  sufB- 
clent  to  Irrigate  10  acres  of  his  said  laud  and 
for  domestic  purposes;  that  defendant  has 
continuously,  each  and  every  year,  used  wa- 
ter from  said  canal  for  the  land  mentioned 
in  finding  thirteen  hereof,  as  such  land  has 
been  cleared  and  cultivated."  And  as  con- 
clusions of  law  the  court  finds  "that  the  de- 
fendant is  entitled  to  the  use  of  said  canal 
for  the  purpose  of  flowing  seventeen  inches 
of  water  through  the  same  from  the  point 
of  diversion  to  the  land  of  the  defendant, 
and  to  the  use  of  seventeen  Inches  of  water 
from  said  ditch  for  the  purpose  of  irrigating 
said  land."  And  the  plaintiff  is  perpetually 
enjoined  and  restrained  from  interfering 
with  the  defendant  In  the  use  of  said  amount 
of  water  from  said  ditch. 

Appellant  presents  the  following  Q)ecifica- 
tlons  of  error:  "(1)  The  court  erred  in  Its  con^ 
elusions  of  law,  and  ^e  decree  based  there^ 
on,  awarding  respondent  the  right  to  use 
said  canal  for  the  purpose  of  flowing  17 
Inches  of  water  through  the  same,  and  to 
the  use  of  17  inches  of  water  from  said  ditch, 
under  the  flnding  of  fact  that  respondent 
based  his  claim  for  such  water  upon  a  verbal 
contract  with  one  Herbert  Horseley,  the  ap- 
pellant being  an  entire  stranger  to  such  con- 
tract, and  a  bona  fide  innocent  purchaser  of 
said  ditch,  for  a  valuable  consideration.  (2) 
The  court  erred  In  Its  conclusions  of  law  that 
respondent  had  any  right  to  or  Interest  in 
said  ditch  or  canal,  or  the  waters  flowing 
therein.  (3)  The  court  erred  In  awarding 
any  specific  amount  of  use  or  right  in  said 
ditch,  and  in  decreeing  respondent  the  right 
to  use  .17  Inches  of  water  from  said  ditch. 
(4)  The  court  erred  in  assuming  to  enforce 
by  decree  an  Interest  or  water  right  In  this 
ditch  based  upon  a  verbal  contract  (5)  The 
court  erred  In  granting  the  injunction  against 
the  appellant.  (Q  The  court  erred  In  not  de- 
termining when,  how,  and  where  respond- 
ent should  have  the  right  to  divert  such  wa- 
ter from  said  ditch.  (7)  The  court  erred  in 
not  determining  how  such  ditch'  should  be 
kept  up  and  maintained.  (8)  The  court  err- 
ed In  granting  defendant  afSrmatlve  relief, 
when  there  was  no  cross  complaint  (9)  The 
court  erred  In  granting  respondent  any  relief 
under  his  answer  for  the  reason  that  the 
same  failed  to  state  facts  sufficient  to  con- 
stitute a  defense  or  counterclaim  to  the  cause 
of  action  set  forth  In  the  complaint." 

As  to  the  first  specification  of  error:  The 
defendant  having  paid  the  consideration  by 
giving  the  right  of  way  for  the  ditch  through 
his  land,  and  having  received  and  enjoyed, 
for  some  seven  or  eight  years,  the  use  of  the 
ditch  and  water,  it  would  be  inequitable  to 
permit  the  plaintiff  to  now  deprive  him  there- 
of while  retaining  the  benefit  of  the  considera- 
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tion  given  by  defendant  therefor.  See  Stow- 
ell  V.  Tucker  (decided  at  present  term)  62 
Pac.  1033;  also  section  6008,  Rev.  St.  Idaho. 
As  to  the  second  specification:  Both  the 
complaint  and  answer  contain  a  prayer  for 
general  relief.  Courts  will  not  do  equity  by 
halves.  Having  the  parties  before  it,  and 
having  Jurisdiction  of  the  subject-matter,  the 
averred  purpose  of  the  action  being  "to  quiet 
the  title  to  the  ditch  and  water,"  it  seems  to 
us  eminently  proper  that  the  court  should,  by 
Its  decree,  settle  the  whole  matter.  While, 
technically.  It  would  have  been  more  In  ac- 
cord with  proper  practice  for  the  defendant 
to  have  set  up  his  claim  for  affirmative  relief 
by  a  cross  complaint,  still  we  are  not  inclined 
to  contravene  the  palpable  spirit  of  the  Code, 
by  subjecting  a  right,  clearly  established,  to 
the  technicalities  of  a  pleading.  As  to  the 
other  specifications  of  error,  we  cannot  see 
that  they  suggest  any  questions  not  covered 
by  what  we  have  already  passed  upon.  In 
fact,  the  appellant  seems  to  rely  upon  tech- 
nical objections  entirely.  A^  we  have  before 
said,  the  action  was  brought  to  settle  the 
rights  of  the  parties  to  the  waters  conveyed 
by  a  certain  ditch.  The  court  would  have 
been  justified  In  simply  dismissing  the  com- 
plaint, and  denying  the  injunction  prayed  for 
by  complainant;  but  having  the  parties  be- 
fore it,  and  the  whole  question  submitted  up- 
on proofs,  the  court  wisely  and  properly,  we 
think,  proceeded  to  dispose  of  the  whole  mat- 
ter, and  in  so  doing  we  are  satisfied,  from  a 
cai-eful  inspection  of  the  record,  committed 
no  error.  The  judgment  of  the  district  court 
Is  affirmed,  with  costs  to  resi>ondent. 

QUARLES  ajid  SULLIVAN,  JJ.,  concur. 

On  Rehearing. 

(Dec.  27,  1900.) 

PER  CURIAM.  A  careful  consideration 
of  the  petition  for  rehearing  falls  to  convince 
us  that  our  conclusion,  as  set  forth  in  the 
original  opinion.  Is  incorrect.  It  is  Insisted 
that  the  decision  in  this  case  Is  in  conflict 
with  the  decision  in  the  case  of  McGlnniss  v. 
Stanfield,  decided  by  this  court,  and  reported 
in  55  Pac.  1020,  where  we  held  that,  "under 
the  statutes  of  Idaho,  a  verbal  contract  for 
the  sale  or  transfer  of  real  estate  is  not  ad- 
missible in  evidence  against  a  stranger  to 
such  contract."  The  case  at  bar' Is  entirely 
different  from  the  case  of  McGlnniss  v.  Stan- 
field,  supra.  In  this  case,  Horseley,  the  gran- 
tor of  appellant,  entered  into  a  contract  with 
respondent,  whereby  It  was  agreed  that  said 
Horseley  should  have  the  right  of  way  across 
respondent's  land,  for  and  in  consideratior  of 
the  use  of  water  by  respondent,  which  is  the 
subject-matter  of  this  action.  This  agree- 
ment was  fully  executed  by  both  parties,  and 
soon  after  its  execution  the  appellant  took 
a  mortgage  upon  certain  lands  of  said  Horse- 
ley, and  upon  the  canal  from  which  the  re- 
spondent takes  the  water  In  question.    The 


decision  in  McGlnniss  v.  Stanfield  does  not 
apply  here.  Apjiellant  Is  not  a  stranger  to  said 
contract,  but  a  privy  thereto.  Horseley  could 
only  mortgage  to  htm  the  Interests  in  the  ditch 
and  waters  flowing  therein  which  he  owned. 
Appellant,  by  virtue  of  his  said  mortgage  and 
subsequent  purchase  under  decree  of  fore- 
closure thereof,  succeeded  to  the  title  of 
Horseley  at  the  date  of  the  execution  of  the 
mortgage;  nothing  more.  More  than  this, 
the  surroundings  of  the  parties,  the  fact  that 
the  ditch  flowed  over  and  through  the  lands 
of  respondent,  were  such  as  to  put  a  prudent 
man  upon  guard,  and  appellant  should  have 
ascertained  by  inquiry,  if  he  did  not,  the 
status  of  the  parties.  Appellant  calls  our  at- 
tention to  section  4520,  Rev.  St.,  relating  to 
the  foreclosure  of  mortgages,  but  we  are  un- 
able to  see  that  that  section  has  any  applica- 
tion to  the  questions  before  us  on  this  appeal. 
The  other  questions  discussed  in  the  petition 
for  rehearing  we  tfiink  were  sufficiently  dis- 
cussed in  the  original  opinion.  Petition  de- 
nied. 


(38  Or.  212) 
POMHROT  V.  WOODWARD  et  al. 
(Supreme.  Court  of  Oregon.    Jan.  7,  1901.) 

MORTGAGES— FORBXJLOSDRBS—DBPAULT  OP  IN- 
STALLMENTS. 
A  provision  in  a  mortgage  aatborizing 
foreclosure  on  default  "in  the  payment  of  prin- 
cipal or  interest,"  and  retention  by  the  mort- 
gagee of  the  principal  and  interest  out  of  the 
proceeds  of  the  sale,  does  not  authorize  fore- 
closure for  the  whole  debt  on  default  of  an 
installment,  such  provision  not  amounting  to 
an  agreement  that  the  whole  debt  shall  become 
due  on  default  of  an  installment. 

Appeal  from  circuit  court,  Marion  county: 
R.  P.  Boise,  Judge. 

Suit  by  Thomas  Pomeroy  against  F.  E. 
Woodward  and  others.  From  a  decree  for 
defendants,  plaintift  appeals.    Affirmed. 

This  Is  a  suit  to  foreclose  a  mortgage  given 
to  secure  the  payment  of  an  obligation  dated 
September  15,  1804,  whereby  tlie  defendants 
Woodward  promised  to  pay  the  plaintiff  the 
sum  of  $1,500,  as  follows:  "Thirty  dollars 
annually  on  the  15th  day  of  Sept.,  1895.  1896. 
and  1897,  and  fifty  dollars  thereafter  on  the 
same'  date  each  succeeding  year  until  his 
death."  Other  conditions  are  set  out,  but 
these  are  sufficient  for  the  present  purpose. 
The  mortgage  was  executed  at  the  same  time, 
and  contains  a  condition  of  this  tenor:  "Now, 
If  the  sum  of  money  due  upon  said  Instru- 
ment shall  be  paid  according  to  the  agree- 
ments therein  expressed,  this  conveyance 
shall  be  void;  but,  in  case  default  is  made 
in  the  payment  of  the  principal  or  Interest, 
as  above  provided,  then  the  party  of  the  sec- 
ond part,  his  executors,  admlnlstratora,  or  as- 
signs, are  hereby  empowered  to  sell  the 
premises  above  described,  with  all  and  every 
of  the  ai)purtenances,  or  any  part  thereof,  in 
the  manner  prescribed  by  law,  and  out  of 
the  money  arising  from  feuch  sale  to  retain 
the  said  piincipai  and  Interest,  together  witli 
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the  costs  and  charges  of  making  such  sale; 
and  the  overplus,  U  auy  there  be,  shall  be 
paid  by  the  party  making  such  sale,  on  de- 
mand, to  the  party  of  the  first  part,  their 
heirs  or  assigns."  The  suit  was  instituted 
May  17,  1899,  at  which  time  defendants  were 
in  default  In  the  payment  of  the  three  In- 
stallments for  1896,  1897,  and  1808;  but  on 
the  Stb  of  June  following  they  tendered  to 
the  plaintiff  the  full  amount  of  all  such  In- 
stallments, together  with  Interest  thereon, 
and  the  costs  of  the  suit  then  accrued,  and 
took  the  same  into  court,  with  the  answer, 
which  was  filed  a  few  days  later;  thus  keep- 
ing the  tender  good.  It  was  decreed  that  the 
.amount  due  upon  the  three  installments  and 
the  costs  of  suit  up  to  the  date  of  the  tender 
be  paid  to  plaintiff,  that  defendants  Wood- 
ward recover  their  costs  and  disbursements 
.subsequently  incurred,  and  that  the  suit  be 
dismissed;  from  which  decree  the  plaintiff 
appeals. 

W.  T.  Slater,  for  appellant.    B.  P.  Boa- 
'ham  and  C.  F.  Martin,  for  respondents. 

WOLVEIRTON,  J.  (after  stating  the  facts). 
It  is  urged  that  the  note  and  mortgage,  hav- 
ing been  executed  contemporaneously,  should 
be  construed  together  as  one  Instrument,  and 
that,  when  so  construed,  the  entire  obliga- 
tion became  due  and  payable  whenever  there 
was  a  default  or  failure  to  pay  any  of  the 
stipulated  installments,  and  that  a  decree 
of  foreclosure  should  have  been  entered,  not- 
withstanding the  tender  of  the  defaulted  pay- 
ments in  the  meantime.  The  reasoning  Is 
that  the  mortgage  ingrafted  upon  the  obliga- 
tion a  new  condition.  In  effect  that,  when  an 
Installment  became  defaulted,  It  rendered  the 
«ntlre  obligation  due  and  payable  at  once; 
so  that,  instead  of  three  Installments  only 
being  due  at  the  time  of  the  commencement 
of  the  suit,  the  whole  debt  was  then  due 
-and  collectible,  and  thus  beyond  the  power 
-of  the  debtors  to  relieve  themselves  of  any 
default  so  as  to  prevent  a  foreclosure.  There 
is  no  dispute  but  that  a  foreclosure  may  be 
had  upon  a  default  in  any  Installment  where 
an  obligation  is  made  payable  by  that  meth- 
od. The  statute  has  so  declared,  and  this 
court  has  Interpreted  it  accordingly.  Hill's 
Ann.  Laws  Or.  }  421;  Lumbering  Co.  v.  Ryan, 
34  Or.  73,  54  Pac.  1093.  The  language  of  tne 
mortgage  is  that,  "in  case  default  is  made 
In  the  payment  of  the  principal  or  interest, 
as  above  provided,  then  the  party  of  the  sec- 
ond part,  bis  executors  *  *  •,  are  here- 
by empowered  to  sell  •  •  •,  and  out  of 
the  money  arising  from  such  sale  to  retain 
the  said  principal  and  interest,"  etc.  We  find 
nothing  in  this  which  may  be  construed  into 
.an  agreement  between  the  parties  that  the 
whole  obligation  shall  at  once  become  due 
and  payable  by  reason  of  a  default  in  meeting 
any  installments  thereof.  It  authorizes  fore- 
closure -whenever  there  is  a  defaulted  pay- 
ment, but  not  because  the  entire  sum  has 


fallen  due.  While  the  condition  permits  the 
plaintiff  to  retain  the  principal  out  of  the 
proceeds  of  the  sale  authorized  by  the  mort- 
gage, the  employment  of  this  language  was 
not  Intended  to  ingraft  upon  the  principal 
obligation  any  new  condition,  and  Its  effect 
is  to  authorize  th6  retention  only  of  such 
part  of  the  principal  as  he  would  be  entitled 
to  under  the  law  in  case  of  sale.  The  parties 
have  apparently  used  the  usual  form  of 
mortgage,  and  the  condition  referred  to  has 
never  been  held,  so  far  as  we  are  aware,  to 
vary  the  legal  import  of  the  obligation  it  is 
given  to  secure.  Having  made  the  tender 
of  all  installments  due,  with  costs  of  suit, 
and  paid  the  same  into  court  before  decree, 
the  defendants  are  entitled  to  a  dismissal  aa 
awarded  by  the  court  below.  Hill's  Ann. 
Laws  Or.  §  422. 

Another  question  was  presented  at  the  ar- 
gument here,  which  arises  upon  the  pleadings, 
but  a  decision  thereof  could  have  no  bearing 
upon  the  one  discussed;  hence  we  have  not 
undertaken  to  decide  it  The  decree  of  the 
court  below  will  be  affirmed. 


(38  Or.  i.-^) 

SAUERS  T.  BEEOHLER  et  aL 

(Supreme  Court  of  Oregon.    Jan.  7,  1901.) 

FRAtTDULBNT  CONVBYANCES-SUFFICIBNCT 
OS*  EVIDENCS. 

A.,  being  about  to  t»de  tor  a  drug  store 
of  B.,  discovered  that  B.'s  daughter  C.  had 

some  claim  in  it,  and  refused  to  trade  until 
her  interest  was  adjusted  and  relinquished. 
XiMnally  an  adjustment  was  reached,  whereby 
C,  in  whose  name  the  claim  stood  on  the 
boolis,  and  who  was  the  ostensible  owner  there- 
of, accepted  notes  of  B.  for  her  interest,  ex- 
pressed herself  as  satisfied  with  the  settle- 
ment, and  as  fully  understanding  it.  But,  on 
submitting  the  notes  and  agreement  to  her 
husband,  he  refused  to  abide  by  it,  returned 
the  notes,  and  at  once  signified  his  intention 
to  attach  the  property  about  to  be  exchanged, 
and  did  so,  but  not  until  after  the  exchange 
between  A.  and  B.  was  consummated,  and 
possession  given;  and  he  afterwards  recovered 
judgment  as  for  a  loan  against  B.  for  the 
amount  of  the  claim,  which  had  stood  in  his 
wife's  name.  A  small  debt  assumed  and  paid 
by  A.  was  the  only  other  indebtedness  of  B. 
liiere  was  evidence  that  the  properties  exchan- 
ged were  of  about  equal  value.  Held,  that  the 
exchange  was  not  shown  to  be  in  fraud  of  C.'s 
husband,  though  the  parties  were  anxious  to 
consummnte  the  exchange,  and  have  the  pa- 
pers executed,  before  the  husband  could  com- 
mence his  threatened  attachment. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty;  Loyal  B.  Steams,  Judge.- 

Suit  by  William  M.  Sauers  against  James 
Beecbler  and  others.  From  a  decree  for 
plaintiff,  defendants  appeal.    Reversed. 

L.  R.  Webster,  for  appellants.  Dell  Stu- 
art, for  respondent. 

BBAX,  C.  J.  This  is  a  suit  In  the  nature 
of  a  creditors'  bill  to  set  aside  the  sale  and 
conveyance  by  the  defendants  Beechler  to 
their  co-defendants,  Ingalls,  of  certain  real 
estate  and  a  stock  of  drugs  and  druggist's 


Digitized  by 


Google 


196 


68  PACIFIC  REPORTER. 


(Or. 


fixtures  In  the  city  of  Sellwood,  and  to  sub- 
ject such  property  to  the  payment  of  a  judg- 
ment recovered  by  the  plaintiff  against  the 
Beechlers.  One  or  two  propositions  of  law 
were  discussed  at  the  argument  that  it  will 
not  be  necessary  to  consider,  as  the  facts,  in 
our  opinion,  are  insufficient  to  support  the 
decree.  In  brief,  it  appears  that  in  1894 
the  defendant  6.  W.  Ingalls  and  Eliza  In- 
galls,  his  wife,  who  then  resided  in.  Arizona, 
and  were  the  owners  there  of  a  possessory 
title  to.  and  a  prior  right  to  purchase,  160 
acres  of  school  land,  of  the  probable  value 
of  12,000  or  13,000,  and  a  water  right  ap- 
purtenant thereto,  valued  at  $1,200,  learned 
through  a  friend  in  Portland  that  the  defend- 
ant James  Beechler  and  Jennie  Beecbler,  his 
wife,  were  the  owners  of  two  lots  and  a 
drug  store  in  Sellwood,  which  they  desired 
to  exchange  for  Arizona  property.  The  In- 
gallses  thereupon  opened  a  correspondence 
with  the  Beechlers,  with  a  view  of  exchan- 
ging their  property  In  Arizona  for  that  of 
the  Beechlers  in  Sellwood,  as  a  result  of 
which  Mr.  Ingalls  came  to  Portland  In  July, 
18&4,  to  consummate  the  trade,  If  satisfac- 
tory terms  could  be  agreed  upon.  The  plain- 
tiff, Sauers,  Is  the  son-in-law  of  the  Beech- 
lers, and  for  some  time  prior  to  the  arrival 
of  Mr.  Ingalls  in  Oregon  had  been  a  book- 
keeper and  clerk  In  the  drug  store,  and  had 
invested  therein.  In  the  name  of  his  wife, 
either  as  a  partner  m:  as  a  loaU  to  the  Beech- 
lers, about  $1,000  In  money.  When  Mr.  In- 
galls arrived  in  Portland,  he  met  the  Beech- 
lers and  Mr.  and  Mrs.  Sauers  by  appoint- 
ment, and,  after  learning  that  Mrs.  Sauers 
had  or  claimed  some  Interest  In  the  drug 
store,  refused  to  trade  with  the  Beechlers 
until  her  claim  should  be  adjusted  and  re- 
linquished. After  some  controversy  between- 
the  Beechlers  and  plaintiff,  a  conference  was 
arranged  for  July  12th  with  Mrs.  Sauers, 
In  whose  name  the  claim  stood  on  the  books, 
and  who  was  the  ostensible  owner  thereof, 
at  which,  after  considerable  negotiation, 
they  finally  agreed  upon  terms  of  settlement 
by  which  the  Beechlers  were  to  give  Mrs. 
Sauers  two  promissory  notes,  covering  the 
Interest  owned  by  lier  in  the  drug  store,  and 
she  and  her  husband  were  to  execute  and 
deliver  to  them  an  assignment  or  relinquish- 
ment of  all  and  any  interest  they  might 
have  In  the  business.  Mr.  Ingalls  was  pres- 
ent at  the  time,  and  talked  the  matter  over 
privately  with  -Mrs.  Sauers,  after  the  terms 
of  the  settlement  had  been  agreed  upon,  and 
was  assured  by  her  that  she  fully  under- 
stood what  she  was  doing,  and  was  satisfied 
with  the  settlement.  The  two  promissory 
notes  were  thereupon  executed  by  the  Beech- 
lers, and  delivered  to  Mrs.  Sauers,  who  exe- 
cuted a  release  of  her  interest  in  the  busi- 
ness; but  when  she  returned  home,  and 
submitted  the  notes  and  agreement  to  her 
husband,  be  refused  to  abide  by  the  settle- 
ment, or  to  sign  the  relinquishment,  and 
Immediately  returned  the  notes  to  the  Beech- 


lers, and  started  for  Portland,  for  the  pur- 
pose, as  he  then  declared  to  them  and 
Ingalls,  of  commencing  an  action,  and  at- 
taching the  property  which  they  were  about 
to  exchange.  The  transfer  by  the  Beechlers 
to  the  Ingallses  was  consummated,  however, 
and  the 'possession  of  the  property  delivered 
on  the  12th,  and  the  Ingallses  transferred 
and  conveyed  to  them  all  their  right,  title, 
and  Interest  In  and  to  their  real  estate  in 
Arizona  and  the  Improvements  thereon.  The 
water  right,  however,  was  then  in  pledge 
for  a  loan  of  $300,  and  was  not  transferred 
at  the  time,  and  never  has  been,  as  we  under- 
stand the  testimony.  On  the  next  day  the 
plaintiff  began  an  action  In  his  own  name 
against  the  Beechlers  to  recover  $1,000,  al- 
leged to  have  been  loaned  by  him  to  them 
between  the  5th  day  of  May,  1880,  and  the 
20th  day  of  July,  1892,  and  caused  a  writ  of 
attachment  to  be  Issued,  by  virtue  of  which 
the  sheriff  attached  the  real  property  pre- 
viously conveyed  by  the  Beechlers  to  the 
Ingallses,  and  the  drug  store,  then  In  the 
possession  of  Mr.  Ingalls.  Such  proceedings 
were  subsequently  had  in  the  action  that 
the  plaintiff  recovered  Judgment  against  the 
Beechlers  for  $1,183.  This  suit  was  after- 
wards begun  to  set  aside  the  sale  of  the  real 
estate  and  the  drug  store  on  the  ground  that 
It  was  made  for  the  purpose  of  defrauding 
the  plaintiff,  and  from  a  decree  In  his  favor 
the  defendants  Ingalls  appeal. 

At  the  time  of  the  exchange  of  property 
the  real  estate  conveyed  by  the  Beechlers  to 
the  Ingallses  was  subject  to  a  mortgage,  giv- 
en to  secure  the  payment-  of  about  $1,000, 
which  has  since  been  foreclosed,  so  that  the 
stock  of  drugs  and  store  fixtures,  worth  prob- 
ably $500,  Is  all  that  Is  really  now  Involved 
In  this  suit.  We  have  examined  the  record 
In  vain  to  find  testimony  sufilcient  to  support 
the  decree  setting  aside  the  transfer  and 
conveyance  on  the  ground  that  it  was  made 
for  the  purpose  of  defrauding  creditors. 
Without  entering  into  details,  it  Is  sufllcient 
to  say  that  we  are  Impressed  with  the  view 
that  it  was  a  bona  fide  exchange  and  trans- 
fer, and  such  a  one  as  the  Beechlers  could 
lawfully  make  and  the  Ingallses  lawfully  ac- 
cept. It  Is  true,  the  testimony  shows  that 
at  the  time  the  transfer  was  made  the  plain- 
tiff had  some  kind  of  a  claim  against  the 
Beechlers,  either  as  a  partner  or  as  an  ordi- 
nary creditor,  the  exact  nature  of  which  is 
not  made  clear  by  the  evidence.  He  put 
his  right  to  relief,  however,  In  the  law  ac- 
tion, as  well  as  In  this  suit,  upon  the  ground 
that  he  was  an  ordinary  creditor,  and  not  a 
partner;  and  as  he  can  only  recover,  if  at 
all,  upon  that  theory,  we  shall  consider  the 
case  as  he  has  made  It.  At  the  time  of  the 
transfer  the  Beechlers  owed  a  wholesale 
drug  firm  In  Portland  «bout  $200.  which  the 
defendant  Ingalls  assumed,  and  has  since 
paid.  With  this  exception,  it  appears  that 
their  only  indebtedness  was  to  the  plaintiff; 
and  the  fact  that  they  were  so  indebted  did 
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not  deprive  them  of  dominion  over  their 
property,  or  the  right  to  sell  or  dispose  of 
It.  so  long  as  they  acted  In  good  faith.  Nor 
is  the  fact  that  they  were  anxious  to  con- 
summate the  exchange,  and  to  have  the  nec- 
essary deeds  and  papers  executed  and  deliv- 
ered, before  plaintiff  could  commence  his 
tlureatened  action,  and  seize  the  property  un- 
der attachment,  sufficient  of  Itself  to  im- 
peach the  transaction'.  Bump,  Fraud.  Oonv. 
(2d  Ed.)  36,  37.  Both  of  these  matters  are 
badges  of  fraud,  notwithstanding  which  the 
transfer  may  lie  shown  to  be  valid,  and  to 
have  been  made  in  good  faith.  It  is  argued 
that  no  consideration  was  paid  by  Ingalls 
for  the  property.  But  the  evidence  shows 
tliat  the  Arizona  property,  which  they  gave 
in  exchange,  was  valued  at  about  $2,000,  and 
was  soon  afterwards  sold  by  the  Beechlers 
at  public  auction  for  $1,600;  and  there  is  no 
testimony  to  indicate  that  the  Sellwood  prop- 
erty they  received  in  exchange  was  of  any 
greater  value.  Indeed,  the  real  estate  was 
covered  at  the  time  by  the  mortgage  which 
subsequently  absorbed  it,  and  the  stock  of 
drugs  and  the  good  will  of  the  business  were 
worth  not  to  exceed  $1,000  or  $1,500;  so  It 
seems  that  an  adequate  and  full  considera- 
tion was  paid  by  the  Ingallses  for  the  prop- 
erty received  by  them.  It  follows  that  the 
decree  of  the  court  below  must  be  reversed, 
and  it  is  so  ordered. 


(22  Wash.  470) 

NEUFELDER  v.  THIRD  ST.  &  S.  RT. 

(Supreme  Court  of  Washington.    Dec  12, 

19C0.) 

FIXTURES  —  CAPABILITY  OP  REMOVAL  —  DIS- 
TINCTION AS  REALTY  OR  PERSONALTY. 

Machinery  in  a  planing  mill  and  sash  and 
door  factory,  attached  to  the  floor  or  frame  of 
the  building  by  means  of  screws  and  bolts,  and 
bought  and  sold  by  price  list,  and  not  specially 
made  or  designed  for  that  building,  and  capa- 
ble of  being  moved  without  material  injury  to 
it,  is  personalty,  and  may  be  removed  by  the 
owner  without  incurring  liability  to  iiny  lien- 
or of  the  realty,  though  when  the  mill  was 
built  some  of  this  machinery  was  contem- 
plated; it  being  built  substantially  as  any  oth- 
er saw  mill,  and  being  capable  of  equipment 
'with  other  suitable  machinery  without  altera- 
tion of  the  structure. 

Appeal  from  superior  court.  King  county; 
O.  Jacobs,  Judge. 

Action  by  E.  C.  Neufelder  against  the  Third 
Street  &  Suburban  Railway.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Morris  B.  Sachs,  John  P.  Hoyt,  and  Pierre 
F.  Ferry,  for  app^ant  Bausman,  Kelleher 
A  Kmory,  for  respondent. 

PUIXERTON,  J.  In  1884  the  Western 
Mill  (3ompany,  being  then  the  owner  of  cer- 
tain real  property,  mortgaged  the  same  to 
Myer  Lewis  to  secure  a  loan  made  to  it  on 
that  day  by  Lewis.  The  mortgage  was  in 
the  usual  form  of  a  real-estate  mortgage,  and 


the  description  of  the  property  was  ample 
to  cover  everything  on  the  mortgaged  prem- 
ises that  could  properly  be  said  to  be  a  port 
of  the  realty,  but  contained  nothing  from 
which  it  could  be  inferred  that  it  was  intend- 
ed to  cover  the  personal  property  then  on  the 
premises,  or  which  might  thereafter  be  put 
thereon  by  the  mortgagor.  At  the  time  of 
the  execution  of  the  mortgage  there  was  a 
saw  mill  on  the  land,  having  a  capacity  of 
about  45,000  feet  of  lumber  per  da^.  In  1888 
and  liS89  the  mortgagor  erected  a  new  saw- 
mill building  thereon,  and  fitted  it  out  with 
machinery  in  part  taken  from  the  old  mill, 
and  In  part  newly  purchased,  giving  the  new 
mill  a  capacity  of  aljout  100,000  feet  of  lum- 
ber per  day.  The  old  building  was  turned  In- 
to a  planing  mill  and  sash  and  door  factory, 
and  was  fitted  out  with  the  usual  machinery' 
used  In  conducting  a  business  of  that  char- 
acter. Subsequent  to  that  time  the  property 
was  sold  and  conveyed  to  the  respondent 
herein.  The  mortgage  was'  not  paid,  and  in 
1895  a  suit  to  foreclose  the  same  was  duly 
commenced  by  the  then  owner  of  the  mort-' 
gage.  While  this  foreclosure  proceeding  was 
pending,  respondent  removed  from  the  prem- 
ises certain  of  the  machinery  used  in  the  saw 
mill  and  sash  and  door  factory.  Sulxsequent 
thereto  the  real  property  was  sold  under  a 
decree  of  foreclosure  of  the  mortgage,  and 
purchased  by  the  mortgagee  at  a  sum  less 
than  the  amount  the  cocrt  found  to  be  due 
upon  the  mortgage  debt  This  is  an  action 
brought  by  the  successor  in  interest  of  the 
mortgagee  to  recover  damages  alleged  to 
have  been  suffered  because  of  the  removal 
of  the  property,  the  contention  being  that  the 
property  removed  was  a  part  of  the  realty. 
The  trial  court  found  the  following  facts: 
"I  find  that  all  the  machinery  in  the  planing 
mill  and  sash  and  door  factory  removed  by 
the  defendant  herein  as  aforesaid  was  at- 
tached to  the  building  by  lag  screws,  for  the 
purpose  of  steadying  it  while  In  use;  that 
all  of  this  machinery  was  capable  of  being 
moved  from  the  premises  without  material 
injury  thereto;  and  that  it  was  in  fact  re- 
moved by  the  defendant  without  material  in- 
Jury  thereto.  I  find  that  all  the  machinery 
in  the  planing  mill  and  sash  and  door  fac 
tory,  removed  as  aforesaid  by  the  defendant, 
was  machinery  of  common  sort  and  descrip- 
tion; that  it  was  machinery  of  a  sort  Ix>ught 
and  sold  by  price  list  and  sample,  according 
to  catalogues,  and  that  it  was  not  specially 
made  or  designed  for  that  building  or  those 
premises;  that  It  can  be  used  as  well  in  any 
other  premises  of  like  nature;  and  that  like 
machinery  can  be  purchased  and  put  in  use 
upon  these  premises  for  the  purposes  of  a 
pinning  mill  and  sash  and  door  factory  with- 
out alteration  of  the  premises.  As  to  block 
A  (the  saw-mlU  property),  I  find  that  with  the 
exception  of  one  engine,  hereinafter  referred 
to,  all  the  machinery  and  apparatus  in  the 
saw  mill  thereon,  removed  as  aforesaid  by 
defendant,  was  machinery  of  common  lot 


Digitized  by 


Google 


198 


63  PACIFIC  RBPOBXBR. 


(Wasb. 


and  description,  bought  and  sold  In  the  mar- 
kets according  to  price  list  and  sample,  and 
found  in  catalogues;  that  it  was  not  more 
specially  adapted  to  tliat  structure  than  to 
any  other  milling  structure;  that  it  can  be 
used  in  any  other  mill  as  well  as  in  that; 
that  when  the  mill  itself  was  built  some  of 
this  machinery  was  contemplated,  but  that 
it  was  built  substantially  in  the  manner  of 
any  other  saw  mill;  and  that  it  can  again  be 
equipped  with  machinery  suitable  for  its 
purposes  without  alteration  of  the  structure. 
I  find,  also,  that  all  the  machinery  on  biocl^ 
A  80  removed  was  never  intended  to  become 
a  part  of  the  premises;  that  it  was  attached 
to^  the  mill  structure  only  for  the  purpose  of 
steadying  it  while  tn  use;  that  It  could  be  re- 
moved from  the  premises  without  any  mate- 
rial damage  or  alteration  thereof.  The  mi- 
chlnery  in  the  mill  removed  by  the  defend- 
ant was  in  some  cases  fastened  to  the  floor 
by  screws  or  lag  bolts.  In  other  cases  the 
machineiy  .was  fastened  to  the  frame  of  the 
building  by  the  use  of  bolts  of  various  lengths, 
averaging  in  sisse  from  a  half  inch  In  diameter 
to  an  inch  and  one-quarter  In  diameter.  The 
engines  in  some  Instances  were  placed  upon 
a  foundation  of  timbers  of  several  thicliness- 
es  or  layers.  These  timbers  were  bolted  to 
the  frameworli  of  the  mill  in  some  cases,  and 
were  held  together  with  iron  bolts  extending 
into  or  through  them  so  as  to  hold  them  solid- 
ly in  place.  The  engines  were  bolted  to  this 
foundation  of  timbers.  In  most  if  not  all 
cases  the  engine  could  be  removed  by  un- 
screwing the  nuts  and  lifting  it  off  the  bolts." 
As  a  conclusion  of  law  therefrom  the  court 
found  that  the  property  talten  (with  the  ex- 
ception of  the  engine  mentioned)  was  person- 
al property,  and  entered  a  Judgment  denying 
the  right  of  the  appellant  to  recover  therefor. 
The  appellant  contends  that  the  property 
removed  was  attached  to  the  realty  in  such 
a  manner  as  to  make  it.  especially  as  between 
a  mortgagor  and  mortgagee,  a  part  thereof, 
and  has  brought  to  our  attention  many  cases, 
some  of  which,  at  least,  fully  support  bis 
contention.  This  question,  however,  is  no 
longer  an  open  one  in  this  state.  This  court 
has  by  repeated  decisions  established  the  law 
that  property  of  this  character,  attached  as 
this  was  to  the  realty,  Is  not  a  part  thereof, 
but  is  personal  property,  and  may  be  remov- 
ed therefrom  by  its  owner  without  Incurring 
liability  to  any  person  who  may  have  a  Hen 
on  such  real  property.  In  Cherry  v.  Arthur,  5 
Wash.  787,  32  Pae.  744,  the  question  was 
whether  a  planer  used  in  a  saw  mill,  which 
was  bolted  to  the  floor  In  such  a  way  as  to 
keep  It  from  moving  from  its  place  when  be- 
ing used,  was  a  part  of  the  realty  or  was  per- 
sonal property.  In-  that  case  the  court  said: 
"In  ascertaining  whether  such  a  machine 
does  become  part  of  the  realty,  in  favor  of 
mortgagees,  the  rule  is  that  the  manner,  pur- 
pose, and  effect  of  annexation  to  tlie  free- 
bold  must  be  regarded.  If  a  buildin.?  be 
erected  for  a  definite  purpose,  or  to  enhance 


Its  value  for  occupation,  whatever  Is  built  in- 
to It  to  further  those  objects  becomes  a  part 
of  it,  even  though  there  be  no  permanent 
fastening,  such  as  would  cause  permanent  in- 
jury if  removed.  But  mere  furniture,  al- 
though some  fastening  be  necessary  to  its  ad- 
vantageous use,  is  removable.  Peculiarly 
subject  to  this  rule  are  machines  which  can 
be  used  In  one  place  as  well  as  another,  and 
which  add  nothing  to  the  building,  though 
they  may  be  of  advantage  to  the  business 
conducted  there."  In  Chase  v.  Box  Co.,  11 
Wasb.  377,  39  Pac.  639,  the  question  was 
whether  the  machinery  of  a  box  factory  at- 
tached to  the  land  in  substantially  the  same 
manner  as  the  proi>erty  in  this  case  was  at- 
tached was  a  part  of  the  realty.  After  an 
extended  review  of  the  decisions  of  courts  of 
other  states,  as  well  as  the  case  of  Cherry  v. 
Arthur,  It  was  held  that  the  machinery,  not- 
withstanding the  manner  In  which  it  was 
affixed  to  the  realty,  still  retained  Its  char- 
acter of  personalty.  In  the  course  of  the  opin- 
ion the  court,  after  quoting  from  Cherry  v. 
Arthur  the  paragraph  above  set  out  said, 
"We  are  entirely  satisfied  with  what  is  here 
said  upon  the  subject,  and  think  It  best  ac- 
cords with  reason  and  modern  authority." 
In  Bank  v.  Smith,  15  Wash.  160,  45  Pac.  736, 
the  machinery  in  question  was,  as  the  record 
shows,  "a  planer  and  matcher,  a  surfacer  and 
sizer,  a  gang  edger,  and  a  double-block  shin- 
gle machine."  The  machines  were  fastened 
to  the  fioor  of  the  mill  In  which  they  were 
then  being  used  by  means  of  lag  screws  and 
bolts  running  through  the  feet  of  the  ma- 
chines into  the  fioor  and  timbers  of  the  mill 
upon  which  they  rested.  The  contest  was 
one  between  mortgagor  and  mortgagee,  and 
one  of  the  questions  was  whether  the  ma- 
chines formed  a  part  of  the  realty,  or  were 
Xwrsonal  property.  Passing  on  that  question, 
the  court  said:  "No  general  rule  can  be  pro- 
mulgated under  which  it  can  be  determined 
whether  a  particular  piece  of  machinery  is 
or  is  not  a  fixture  to  the  real  estate  with 
which  it  is  used.  So  many  considerations  en- 
ter into  the  determination  of  this  ques- 
tion that  no  general  rule  can  be  stated  which 
will  apply  in  all  cases.  Not  only  can  no  gen- 
eral rule  be  adduced  from  the  decisions  of  the 
courts  which  will  apply  to  all  cases,  but  it 
will  appear  from  an  examination  of  the  de- 
cisions upon  this  question  that  there  is  a 
great  want  of  harmony  even  where  the  cir- 
cumstances were  identical.  There  is  a  class 
of  cases  which  have  adopted  a  rule  which,  if 
applied  to  the  facts  shown  by  the  evidence  to 
have  existed  as  to  the  placing  of  this  ma- 
chinery in  the  mill  building  in  which  It  was 
used,  would  require  us  to  hold  that  such  ma- 
chinery was  a  fixture,  and  passed  to  the 
mortgagee  as  a  part  of  the  real  estate.  A 
leading  case  of  this  kind  is  Mill  Oo.  v.  Haw- 
ley,  4r4  Iowa,  57.  But  the  learned  court  whien 
decided  it,  though  apparently  well  satisfied 
witlt  the  conclusion  to  which  it  had  come, 
was  forced  to  admit  that  a  contrary  doctrine 
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bad  been  estaUisbed  by  the  courts  of  a  ma- 
jorltj  of  the  states  which  had  passed  upon 
the  question.  This  machinery  was  attached 
to  the  building  in  substantially  the  same 
manner  as  was  that  In  controversy  in  the 
case  of  Chase  v.  Box  Co.,  11  Wash.  377,  39 
Pac.  639,  and  Cherry  v.  Arthur,  5  Wash.  787, 
32  Pac.  744;  and  under  the  rule  announced 
In  those  cases,  which  rule  we  believe  to  be 
supported  by  the  weight  of  authority,  it  must 
be  held  to  have  been  personal  property,  and 
not  such  a  fixture  as  to  pass  to  the  mortga- 
gee." This  case  also  answers  the  argument 
of  the  appellant  to  the  effect  that  a  different 
rule  applies  where  the  controversy  is  between 
a  mortgagor  and  mortgagee  than  is  appli- 
cable where  the  controversy  is  between  the 
mortgagee  and  one  claiming  adversely  to  the 
mortgagor.  On  this  question  It  was  said: 
"If  the  question  as  to  the  nature  of  this  prop- 
erty had  arisen  between  the  mortgagee  nam- 
ed in  said  chattel  mortgage  and  the  appel- 
lant, there  could  be  no  doubt  but  that  under 
the  rule  heretofore  announced  by  this  court 
It  would  be  held  to  be  personal  property,  and 
In  our  opinion  the  rule  was  not  changed  by 
the  fact  that  the  question  was  raised  be- 
tween the  parties  to  the  real-estate  mort- 
gage." Further,  on  the  question  what  will  in 
this  state  be  considered  personal  property, 
see  Loan  Soc.  v.  Weber,  16  Wash.  95,  47 
Pac.  224;  Trust  Co.  v.  Miller,  20  Wash.  607, 
56  Pac.  882,  44  L..  R.  A.  559. 

C«nclnding,  as  we  do,  that  the  case  at  bar 
falls  within  the  rule  of  these  cases.  It  is  un- 
necessary to  discuss  the  other  questions  sug- 
gested.   The  Judgment  is  affirmed. 

DUNBAR.  0.  X,  and  RBAVIS  and  AN- 
PEStS,  JJ..  concur. 


(23  Wash.  4S3) 

GRIFFITH  et  al.  v.  RUNDLE  et  al. 

(Supreme  Court  of  Washington.    Dec.  8,  1900.) 

PRINCIPAL  AND  SURBTT— GOVERNMBNT  CON- 
TRACT—LIABILITY   OF   SURETIES— PRO- 
TB:CTI0N  OP  MATERIAL  MEN. 

Sureties  on  the  bond  of  a  government  con- 
tractor, which  is  eieouted  in  accordance  with 
28  Stat.  c.  280,  requiring  such  bonds  not  only  to 
be  conditioned  to  indemnify  the  government, 
but  to  contain  the  additional  obligation  to  pay 
for  material  used  and  labor  employed  in  such 
work,  are  not  relieved  from  liability  for  materi- 
al and  labor  furnished  the  contractor  by  the 
fact  that  they  performed  the  contract  at  a  loss 
of  more  than  the  penalty  of  the  bond,  after  the 
work  was  taken  away  from  the  contractor  by 
the  government,  since  the  provision  for  the  pro- 
tection of  material  men  and  laborers  is  distinct 
from  that  for  the  protection  of  the  government. 

Appeal  from  superior  court,  Spokane  coun- 
ty;  Thomas  H.  Brents,  Judge. 

Action  on  a  bond  by  John  H.  Grtfflth  anc 
another,  co-partners,  against  Nathan  B.  Bun- 
dle and  others.  From  a  judgment  in  favor 
of  the  plaintiffs,  defendants  appeal.  Afflrmec 

Henley,  Kellam  &  Llndsley  and  A.  G.  Av- 
ery, for  appellants.  Lewis  &  Lewis,  for  re 
spondeats. 


REAVIS,  J.  In  July,  1897,  defendant  Run- 
die  entered  Into  a  contract  with  the  United 
States  for  the  construction  of  certain  build- 
ings at  the  army  post  near  Spokane.  At  Ae 
time  the  contract  was  executed,  a  bond  was 
duly  executed  in  accordance  with  the  provi- 
sions of  the  act  of  congress  approved  August 
13,  1894  C^8  Stat  c.  280).  The  law  is  enti- 
tled "An  act  for  the  protection  of  persons 
furnishing  materials  and  labor  for  the  con- 
struction of  public  works."  Its  provisions 
are  substantially  that  any  person  entering 
Into  a  formal  contract  with  the  United  States 
for  the  construction  of  any  public  building 
shall  be  required,  before  commencing,  to  exe- 
cute the  usual  penal  bond  with  good  and 
sufficient  sureties,  with  the  additional  obli- 
gations that  the  contractor  shall  promptly 
make  payments  to  all  persons  supplying  him 
labor  and  materials  In  the  prosecution  of  the 
work  provided  for  In  the  contract;  that  any 
persons  performing  labor  or  furnishing  mate- 
rials for  such  work  shall  be  furnished  on 
application  with  a  certified  copy  of  the  con- 
tract and  bond  upon  which  the  person  supply- 
ing labor  and  materials  shall  have  a  right  of 
action,  and  be  authorized  to  bring  suit  In  the 
name  of  the  United  States  against  the  con- 
tractor and  sureties,  provided  that  such  ac- 
tion shall  Involve  the  United  States  In  no  ex- 
pense. The  defendants  Henley  and  Snod- 
grass  wer*  sureties  upon  the  bond,  the  penal 
sum  of  which  was  ?10,000.  While  the  con- 
tractor. Bundle,  was  engaged  in  the  construc- 
tion of  the  buildings  under  his  contract,  ma- 
terials were  furnished  by  plaintiffs  to  the 
contractor,  and  used  by  him  In  the  work  of 
constn^ction.  Subsequently,  and  while  the 
buildings  were  but  partially  completed,  the 
United  States,  In  the  exercise  of  the  right  re- 
served In  the  contract,  took  the  work  out 
of  the  hands  of  Rundle,  and  at  the  same  time 
notified  the  sureties,  Henley  and  Snodgrass, 
of  its  action.  Thereupon  the  sureties  took 
up  the  work  of  construction,  and  completed 
the  buildings  according  to  Rundle's  contract, 
and  the  United  States  accepted  their  work  as 
full  performance  of  the  contract.  For  de- 
fense to  the  action,  after  some  denials,  the- 
sureties  set  up  the  fact  that  Rundle  did  not 
complete  the  contract,  but  the  sureties,  un- 
der its  terms,  made  full  performance,  which 
was  duly  accepted  by  the  United  States,  and 
tliat  in  their  completion  of  the  contract  they 
were  necessarily  compelled  to  expend  sums 
In  excess  of  $10,000,  the  amount  of  the  pen- 
alty in  the  bond. 

1.  The  several  assignments  of  error  made 
by  the  appellants  may  be  grouped' together, 
and  stated  as  the  refusal  of  the  superior 
court  to  admit  testimony  under  the  afflnna- 
tlve  defense  set  forth  in  the  answer.  The 
court  excluded  any  evidence  with  reference 
to  the  United  States  having  demanded  of 
the  sureties  the  performance  of  the  contract 
or  the  payment  of  damages.  It  is  maintained 
by  counsel  for  appellants  that  the  limit  of 
the  liability  of  the  sureties  was  the  penalty 
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eta  ted  In  the  bond,  $10,000;  that.  If  the  sure- 
ties had  not  undertaken  the  performance  of 
the  contract  of  their  principal,  the  entire 
damages  to  both  the  government  and  the  re- 
spondents and  all  of  the  other  claimants  for 
labor  and  materials  would  have  been  Uqul- 
dated  by  the  payment  of  $10,000;  that  the 
fact  that  the  sureties  necessarily  expended 
more  than  that  sum  in  the  completion  of  the 
contract,  and  over  the  contract  price,  relieves 
them  from  further  liability.  It  is  also  main- 
tained that,  If  the  contract  had  not  been 
completed,  the  government  Is  a  preferred 
creditor,  and  its  claim  would  exhaust  the 
penalty,  and  there  would  be  no  funds  left  for 
the  satisfaction  of  plaintiffs  and  other  claim- 
ants of  like  character;  and  counsel  main- 
tain that  it  Is  necessary  to  determine  the 
question  of  priority  of  rights  as  between  the 
government  and  these  claimants.  In  a  case 
Involving  these  facts,— U.  S.  v.  Rundle,— in 
the  United  States  circuit  court,  judgment  waB 
entered  In  conformity  with  the  contention 
of  counsel  here.  But  the  cause  was  after- 
wards reversed  by  the  United  States  circuit 
court  of  appeals  (40  C.  C.  A.  450,  100  Fed. 
400),  and  the  appellate  court  observed:  "The 
undisputed  facts  of  the  present  case  are  such 
that  It  Is  not  necessary  to  consider  the  ques- 
tion presented  in  the  court  below,  and  argued 
here,  whether.  If  the  United  States  had  any 
cause  of  action  upon  the  bond  in  suit,  its 
claim  should  be  preferred  to  that  of  the  labor- 
ers and  material  men;  for,  as  has  already 
been  observed,  the  United  States  received 
full  performance  of  the  contract,  and  there- 
fore has  no  cause  of  complaint"  In  the  case 
of  U.  S.  V.  Surety  Co.,  34  0.  C.  A.  526.  92 
Fed.  649,  such  a  bond  was  under  considera- 
tion by  the  court,  and  It  was  there  adjudged 
that  the  bond  was  Intended  to  perform  a 
double  function:  First,  to  secure  the  faith- 
ful performance  of  the  contract  to  the  gov- 
ernment; and,  second,  to  protect  third  per- 
sons from  whom  the  contractor  might  ob- 
tain labor  or  materials  In  the  prosecution  of 
the  work.  In  its  second  aspect,  the  bond,  by 
virtue  of  the  statute,  contains  a  separate 
and  distinct  agreement  between  the  obligors 
and  such  third  persons  as  to  which  the  agen- 
cy of  the  government  ceases  when  the  bond 
Is  given  and  approved,  and  subsequent 
changes  In  the  contract,  agreed  upon  between 
the  government  and  the  contractor,  though 
without  the  knowledge  or  consent  of  the 
surety,  will  not  release  the  surety  from  lia- 
bility to  persons  who  supply  labor  or  mate- 
rials thereunder.  The  court  observed  of  the 
statute  under  which  the  bond  is  executed: 
"It  is  also  noticeable  that  in  its  title  the  act 
professes  to  be  one  for  the  benefit  'of  per- 
sons furnishing  materials  and  labor,'  and  that 
In  the  body  of  the  act  the  form  of  the  condi- 
tion to  be  Inserted  ir  the  bone'  for  the  bene- 
fit of  the  United  States  is  not  In  terms  pre- 
scribed, the  only  provision  in  that  regard  be- 
ing that  the  bond  shall  be  'the  usual  penal 
bond';   meaning,  evidently,  such  an  obliga- 


tion for  the  government's  own  protection  as 
It  had  long  been  in  the  habit  of  exacting 
from  those  with  whom  contracts  were  made 
for. the  doing  of  public  work..  On  the  other 
hand,  the  condition  for  the  benefit  of  persons 
who  might  furnish  materials  or  labor  is  care- 
fully prescribed.  Obviously,  therefore,  con- 
gress intended  to  aftord  full  protection  to  all 
persons  who  supplied  materials  or  labor  In 
the  construction  of  public  buildings  or  other 
public  works,  inasmuch  as  such  persons  could 
claim  no  lien  thereon,  whatever  the  local  law 
might  be,  for  the  materials  so  supplied. 
There  was  no  occasion  for  legislation  on  the 
subject  to  which  the  act  relates,  except  for 
the  protection  of  those  who  might  furnish 
materials  or  labor  to  persons  having  contracts 
with  the  government.  •  •  •  viewed  in 
its  latter  aspect,  the  bond,  by  virtue  of  the 
operation  of  the  statute,  contains  an  agree- 
ment between  the  obligors  therein  and  such 
third  parties  that  they  shall  be  paid  for  what- 
ever labor  or  materials  they  may  supply  to 
enable  the  principal  in  the  bond  to  execute 
his  contract  with  the  United  States.  The 
two  agreements  which  the  bond  contains — 
the  one  for  the  benefit  of  the  government, 
and  the  one  for  the  benefit  of  third  persons- 
are  as  distinct  as  if  they  were  contained  In 
separate  instruments,  the  government's  name 
being  used  as  obligee  In  the  latter  agreement 
merely  as  a  matter  of  convenience."  In  the 
case  of  Dewey  v.  State,  91  Ind.  173,  it  was 
substantially  held  that  for  any  breach  of  the 
second  condition  of  such  a  bond  by  the  con- 
tractor the  right  of  action  was  in  the  laborer 
or  the  material  man,  and  that  such  right  of 
action  could  not  be  defeated  or  abridged  by 
any  act  done  by  the  obligee  in  the  bond  after 
the  bond  had  been  taken  and  approved;  and 
it  was  ruled  that  changes  made  in  the  con- 
tract by  the  parties  thereto— that  Is,  the  con- 
tractor and  the  public  authorities— after  the 
bonds  had  been  accepted  would  not  deprive 
material  men  of  their  rlghta  to  recover 
against  sureties  in  the  bond.  To  the  same 
effect  Is  Conn  v.  State,  125  Ind.  514,  25  X.  E. 
443,  and  the  same  principle  Is  afilrmed  in 
Doll  V.  Crume,  4i  Neb.  655,  69  N.  W.  806; 
Kaufmann  v.  Cooper,  46  Neb.  644,  65  N.  W. 
796;  Steftes  v.  Leinke.  40  Minn.  27,  41  N.  W. 
302.  The  practical  effect  of  the  statute,  and 
others  of  similar  character  in  a  number  of 
the  states,  seems  to  be  to  confer  a  special 
lien  in  favor  of  such  persons  who  furnish 
labor  and  material,  and  to  substitute  the 
bond  in  place  of  the  public  building  as  a 
thing  upon  which  the  lien  Is  to  be  charged. 
Such  liens  evidently  appear,  from  an  inspec- 
tion of  the  current  legislation,  to  be  favored, 
and  the  courts  have  usually  adopted  a  liberal 
rule  of  construction  in  their  enforcement 

^.  It  is  pertinent  to  suggest  that  In  the 
performance  of  the  unfinished  contract  by 
the  sureties,  if  they  had  expended  less  than 
the  amount  to  be  paid  by  the  government 
on  the  completion  of  the  contract  the  excess 
or  profit  would  have  belonged  to  them,  and. 
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if  they  nndertook  the  completion  of  the  con- 
tract, and  sustained  a  loss,  it  would  seem 
that  it  should  fall  upon  them.  'As  sureties 
under  the  terms  of  the  contract,  they  might 
elect  to  complete  it  upon  default  of  their 
principal,  but  such  completion  was  not  the 
fall  performance  of  the  contract  by  the  prin- 
cipal himself.  It  satisfied  the  sureties'  con- 
tract with  the  government,  but,  as  observed 
by  the  circuit  court  of  appeals  In  U.  S.  t. 
Bundle,  supra,  the  United  States  is  not  a 
claimant  here,  and  the  question  of  priority  of 
claims  to  the  amount  due  from  the  sureties 
under  the  terms  of  the  bond  is  not  involved 
In  this  case.  The  Judgment  of  the  superior 
court  must  be  affirmed. 

DUNBAR,   C.  J.,   and  FULUSRXON   and 
AM>£RS.  JJ.,  concur. 


(23  Waah.  595) 

AUGIR  T.  FORESMAN. 

(Snpreme  Court  of  Washington.     Dec.  22, 
1900.) 

ATTACHMENT— ACTION  ON  NOTE  BEFORE  DUB 
—DISSOLUTION  OP  WRIT— EFFECT  AS  TO 
SUBSBQUSNT  JUDOMENT. 
Where  suit  is  brought  on  a  note  not  yet 
due,  under  2  Hill's  Code,  i  290,  providing  that 
an  action  may  be  begun  and  an  attachment 
liad  prior  to  the  maturity  of  a  debt,  when 
nothine  but  time  is  wanting  to  fix  it  absolute- 
ly, and  when  the  affidavit  for  the  wi-it,  in  ad- 
dition to  that  fact,  states  certain  prescribed 
grounds  for  attachment,  the  action  is  depend- 
ent on  the  attachment,  and  must  fall  with  it; 
and  hence,  if  objection'  is  made,  a  valid  judg- 
ment cannot  be  entered  therein  after  the  at- 
tachment is  dissolved,  though  the  note  is  then 
due. 

Appeal  from  superior  court,  King  county; 
EL  D.  Benson,  Judge. 

Action  by  W.  B.  Auglr  against  C.  L.  Fores- 
man.  From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 


Byers  &  Byers,  for  appellant, 
for  respondent 


E.  H.  Guie, 


WHITSL  J.  This  was  an  action  brought 
by  appellant  against  respondent  on  Octo- 
ber 5,  1899,  on  a  promissory  note  due  Octo- 
ber 19,  1899.  An  affidavit  for  a  writ  of  at- 
tachment was  filed  in  the  action,  under  sec- 
tion 29U,  2  Hill's  Code,  which  provides  thiit 
an  action  may  be  commenced  and  the  prop- 
erty of  a  debtor  may,  be  attached  previous 
to  the  time  when  the  debt  becomes  due, 
when  nothing  but  time  is  wanting  to  fix  an 
absolute  indebtedness,  and  when  the  affi- 
davit, in  addition  to  that  fact,  states  certain 
grounds,— among  others,  that  the  defendant 
is  about  to  dispose  of  his  property  with  intent 
to  defraud  his  creditors.  The  affidavit  for 
the  writ  was  based  on  these  grounds:  A 
writ  of  attachment  was  issued  and  levied 
upon  lots  1  and  2,  block  3,  of  Boston  Heights 
Supplemental  addition  to  Seattle,  the  property 
of  respondent.  Thereafter  respondent  serv- 
ed and  filed  his  motion  in  the  superior  court 


tot  an  order  dissolving  the  writ  of  attach- 
ment for  the  reason  that  the  grounds  for  at- 
tachment alleged  in  the  affidavit  for  attach- 
ment were  not  true.  The  motion  was  based 
upon  the  affidavit  for  attachment  and  the 
affidavits  in  support  of  and  against  the  mo- 
tion to  dissolve  the  attachment  and  the  flies 
and  records  in  the  cause.  The. lower  court 
on  the  13th  day  of  November,  1899,  granted 
the  motion  to  dissolve,  and  entered  the  fol- 
lowing order:  "This  canse  coming  on  to  be 
heard  upon  the  motion  of  defendant,  and  the 
affidavits  of  plaintiff  and  defendant,  and  the 
files  and  records  herein,  for  an  order  dis- 
charging the  writ  of  attachment  issued  here- 
in and  levied  upon  the  following  described 
property,  to  wit  lots  one  (1)  and  two  (2)  In 
block  tliree  (3),  Boston  Heights  Supplemental 
addition  to  Seattle,  Washington,  the  plaintiff 
appearing  by  his  attorneys,  Messrs.  Byers  & 
Byers,  and  the  defendant  appearing  by  his 
attorney,  E.  H.  Gule,  and  it  appearing  to  the 
court  that  the  facts  and  grounds  set  forth  In 
the  affidavit  for  writ  of  attachment  herein 
are  not  and  were  not  at  any  time,  true,  it  Is 
by  the  court  ordered,  considered,  and  ad- 
Judged  that  said  writ  of  attachment  be,  and 
the  same  hereby  is,  discharged,  vacated,  and 
dissolved."  We  have  examined  the  affida- 
vits and  record  on  the  motion  to  dissolve, 
and  we  think  the  Judgment  of  the  court  on 
the  facts  set  forth  in  the  affidavits  was  cor- 
rect, and  that  the  order  dissolving  the  writ 
of  attachment  was  the  proper  order  in  the 
premises.  On  the  8th  day  of  January,  1900, 
the  lower  court  entered  an  order  to  the  effect 
that  the  dissolving  of  the  writ  of  attachment 
on  the  13th  day  of  November,  1899,  operated 
as  and  was  a  dismissal  of  the  action  brought 
by  appellant  This  order  was  in  effect  a 
dismissal  of  the  action,  and  amounted  to  a 
final  judgment  Treating  it  as  such,  an  ap- 
peal will  lie  to  this  court,  and  on  such  appeal 
we  will  review,  as  we  have,  the  order  dis- 
solving the  writ 

The  complaint  stated  a  cause  of  action  if 
it  set  forth  the  reason  for  Its  premature  fil- 
ing, as  In  the  affidavit  for  the  attachment 
Cox  V.  Dawson,  2  Wash.  St.  381,  26  Pac.  973. 

The  defendant  moved  to  dissolve  the  at- 
tachment under  sections  318-320,  2  Hill's 
Code,  which  are  as  follows: 

"Sec.  318.  The  defendant  may  at  any  time 
after  he  has  appeared  In  the  action,  either 
before  or  after  the  release  of  the  attached 
property,  or  before  any  attachment  shall 
have  been  actually  levied,  apply  on  motion, 
upon  reasonable  notice  to .  the  plaintiff,  to 
the  court  in  which  the  action  is  brought  or  to 
the  Judge  thereof,  that  the  writ  of  attachment 
be  discharged  on  the  ground  that  the  same 
was  improperly  or  irregularly  Issued. 

"Sec.  319.  If  the  motion  be  made  upon  af- 
fidavits upon  the  part  of  the  defendant  but 
not  otherwise,  the  plaintiff  may  oppose  the 
same  by  affidavits  or  other  evidence  in  addi- 
tion to  those  on  which  the  attachment  was 
issued. 
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"Sec.  320.  If  upon  application  it  satisfac- 
torily appears  that  the  vrvlt  of  attachment 
was  improperly  or  irregularly  issued,  It  must 
be  discharged." 

The  court  discharged  the  writ  because  it 
was  improperly  issued.  Did  that  abate  the 
action?  We  think  it  did.  It  affirmatively 
appeared  from  the  complaint  that  the  note 
was  not  due  at  the  time  the  action  was  com- 
menced, and,  but  for  the  reasons  set  forth  in 
the  couiplaint,  that  the  defendant  was  about 
to  dispose  of  his  property  to  defraud  his  cred- 
itors, the  complaint  did  not  state  a  cause  of 
action.  The  action  was  dependent  upon  the 
attachment,  and  must  fall  with  it  When  it 
was  adjudged  by  the  court  that  the  grounds 
for  the  writ  were  untrue.  It  follows  that  the 
action  was  prematurely  brought.  The  mo- 
tion to  dissolve  the  attachment  was  in  the 
nature  of  a  plea  in  abatement  As  was  said 
by  the  court  of  appeals  of  Missouri  in  Grler 
V.  Fox,  4  Mo.  App.  522:  "Under  the  law  as  it 
formerly  stood,  where  the  plea  in  abatement 
was  found  for  defendant  the  whole  proceed- 
ing was  at  an  end,  and  plaintifF  must  com- 
mence a  new  action.  Now,  the  plea  in  abate- 
ment being  disposed  of,  the  suit  may  proceed, 
but  as  if  commenced  by  summons  alone. 
If  a  suit  were  commenced  by  summons  is- 
sued upon  a  petition  which  set  out  no  cause 
of  action.  Judgment  upon  demurrer  must  nec- 
essarily be  for  defendant  The  question 
would  not  be  whether  the  note  or  other  de- 
mand sued  on  was  due  at  the  time  of  joinder 
in  demurrer,  but  whether  it  was  due  at  the 
time  of  the  filing  of  the  petition,  which,  un- 
der our  practice.  Is  the  foundation  of  the  ac- 
tion. The  issue  raised  by  the  plea  in  abate- 
ment being  out  of  .the  way  in  the  case  be- 
fore us,  and  the  case  standing  as  any  action 
commenced  by  summons,  we  see  no  reason 
why  it  should  not  be  subjected  to  the  or- 
dinary rules  governing  such  actions,  nor 
why  the  plaintiff  should  be  allowed  any  ad- 
vantage because  he  has  ^worn,  no  matter 
how  conscientiously,  to  his  belief  In  the  ex- 
istence of  a  state  of  facts  which  is  found 
not  to  have  existed.  When  a  man  gives  a 
promissory  note,  he  has  a  right  to  suppose 
that,  if  by  the  chances  of  business  and  In- 
evitable misfortune  be  cannot  meet  it  at  ma- 
turity, no  process  can  issue  to  subject  hla 
property  to  forced  sale  to  meet  the  obligation 
until  judgment  has  been  obtained,  in  due 
course,  upon  a  suit  commenced  to  the  return 
term  next  succeeding  the  maturity  of  the 
paper,  unless  he  meanwhile  leaves  the  state, 
or  In  some  other  way  brings  himself  under 
the  provisions  of  the  attachment  law.  But 
If  the  views  of  the  law  upon  which  the  judg- 
ment in  the  case  before  us  must  be  based 
are  to  prevail.  It  is  a  new  premium  offered  to 
perjury,  and  the  debtor's  position  depends 
upon  the  degree  of  regard  that  his  creditor 
may  have  for  an  oath.  An  unscrupulous 
creditor  may  swear  out  a  writ  of  attachment 
the  day  after  the  execution  of  the  note,  and 
have  his  suit  pending  In  court  and  ripe  for 


Judgment  and  execution  on  the  very  day  of 
its  maturity;  and.  If  any  care  be  taken  as  to 
the  character  of  the  levy  on  the  attachment, 
there  Is  no  risk  whatever  in  the  proceeding." 
See,  also.  Pierce  v.  Myers,  28  Kan.  364*  Cox 
V.  Relnhardt,  41  Tex.  591;  Wadsworth  v. 
Cheeny,  10  Iowa,  257;  Wlngo  v.  Purdy,  87 
Va.  472,  12  8.  E.  970;  Go  wan  v.  Hanson,  55 
Wis.  341,  13  N.  W.  238.  The  supreme  court 
of  Iowa,  in  Crew  v.  Mcdung,  4  Greene,  154, 
said:  "Where  nothing  but  time  is  wanted 
to  fix  an  absolute  Indebtedness,  an  attach- 
ment may  be  issued  to  secure  such  indebted- 
ness, under  the  provisions  of  Code,  §  1852; 
but  it  does  not  follow  that  a  judgment  may 
be  rendered  against  the  debtor,  without  his 
consent,  before  the  liability  Is  matured.  Un- 
less.  expressly  required  by  law,  or  justified 
by  the  consent  of  the  debtor,  a  court  should 
not  feel  authorized  to  render  a  judgment  so 
prematurely.  That  section  of  the  Code  was 
enacted  as  a  protection  against  fraudulent 
creditors,  and  not  to  authorize  abortive  judg- 
ments. The  Hen  might  be  created  before  the 
indebtedness  matured,  when  a  party  is  at- 
tempting to  defraud  his  creditors,  but  a  judg- 
ment could  not  legitimately  follow  until  aft- 
er there  is  a  default  in  paymMit"  For  the 
same  reason,  we  do  not  think  a  valid  Judg- 
ment can  be  entered  on  an  action  premature- 
ly brought,  when  objection  Is  made,  as  In 
this  case,  by  the  defendant.  The  judgment 
of  the  court  below  is  affirmed. 

DUNBAR,  C.  J.,  and  REAVIS  and  FUL- 
LERTON,  JJ.,  concur. 


(23  Wash.  547) 
STATE  V.  OiVAN. 
(Supreme  Ourt  of  Washington.     Dec.  14, 
1900.) 

ASSAULT  WITH  INTENT  TO  KILL-INDICT- 
MENT—SUFFICIENCY. 
2  Ballinger's  Ann.  Codes  &  St  §  7055,  de- 
fines an  assault  as  an  attempt,  in  a  rude, 
insolent,  and  angry  manner,  unlawfully  to 
touch,  strike,  beat,  or  wound  another  person, 
coupled  with  present  ability  to  do  so.  Section 
7057  provides  that  an  assault  with  intent  to 
commit  murder  shall  subject  the  offender  to  a 
penalty  specified.  Held,  that  an  indictment  for 
assault  with  intent  to  commit  murder,  which 
charged  that  defendant  "an  assault  did  make 
in  and  upon  the  person  of"  another,  was  not 
insufficient  for  failure  to  charge  defendant's 
present  ability  to  carry  his  attempt  into  ex- 
ecution, since  the  words  "an  assault  did  make" 
include  all  the  elements  of  the  statutory  defini- 
tion of  an  assault,  and  the  charge  of  a  statu- 
tory crime  is  sufficient  if  made  in  the  words  of 
the  statute. 

Appeal  from  superior  court.  King  county; 
O.  Jacobs,  Judge. 

A.  B.  Levan  was  convicted  of  assault  with 
intent  to  kill,  and  appeals.    Affirmed. 

Davis  Sc  Gilmore,  for  appellant  James  F. 
McElroy,  G.  Meade  Emory,  and  William  0. 
Keith,  for  the  State. 

WHITE,  J.  There  is  but  one  question  to 
be  determined  by  this  court:    Is  the  inforraa- 
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tlon  sufficient?  This  question  -was  raised  by 
demurrer,  motion  for  new  trial,  motion  to 
arrest  Judgment,  and  objection  to  judgment 
and  sentence.  The  information,  omitting  the 
formal  parts,  reads  as  follows:  "He,  the 
said  A.  E.  Levan,  in  the  county  of  King, 
state  of  "Washington,  on  the  12th  day  of  No- 
veml>er,  A.  D.  1S99,  willfully,  unlawfully, 
purposely,  and  feloniously,  and  of  his  delib- 
erate and  pi-emedltated  malice,  with  intent  to 
kill  and  murder  one  C.  W.  Waxhan,  an  as- 
sault did  ifiake  In  and  upon  the  person  of 
the  said  C.  W.  Waxhan  with  a  deadly  weap- 
on, to  wit,  a  rifle  loaded  with  powder  and 
ball,  ahd  then  and  there  held  in  the  hand  of 
the  said  A  E.  Levan,  and  which  he,  th^  said 
A.  E.  Levan,  aimed  at  the  person  of  the  said 
C.  W.  Waxhan,  and  fired  therefrom  a  ball  at 
the  person  of  the  said  C.  W.  Waxhan,  with 
the  intent  to  kill  and  murder  the  said  C.  W. 
Waxhan,  no  considerable  provocation  appear- 
ing therefor."  The  appellant  contends  that 
the  Information  does  not  properly  charge  an 
asbault,  for  one  of  the  essential  elements  of 
thEt  crime  is  "a  present  ability  to  carry  such 
attempt  into  execution."  He  says  that 
phrase,  being  a  part  of  the  statutory  definition 
of  the  crime,  and  being  an  essential  element 
thereof,  must  be  proven,  and,  if  It  is  neces- 
sary to  prove  the  defendant's  present  ability 
to  cany  his  threat  into  execution,  it  is  then 
necessary  to  allege  such  ability.  The  rules 
by  which  the  suflleiency  of  pleadings  in  crim- 
inal actions  shall  be  determined  are  those 
prescribed  in  sections  6839-6861,  Inclusive, 
6800,  2  Ballinger's  Ann.  Codes  &  St.:  "Words 
used  In  an  indictment  or  information  must 
be  construed  in  their  usual  acceptation  in 
common  language,  except  words  and.  phrases 
defined  by  law  which  arp  to  be  construed  ac- 
cording to  their  legal  meaning."  Section 
6848,  Id.  "The  indictment  or  information 
must  contain,  (1)  the  title  of  the  action  speci- 
fying the  name  of  the  court  to  which  the  in- 
dictment or  information  Is  presented  and  the 
names  of  the  parties;  (2)  a  statement  of  the 
acts  constituting  the  ofTense,  in  ordinary  and 
concise  language,  without  repetition,  in  such 
a  manner  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended." 
Section  6840,  Id.  _  The  indictment  or  informa 
tlon  Is  sufficient  if  it  can  be  understood  there- 
from: "(1)  That  It  is  entitled  in  a  court  hav- 
ing authority  to  receive;  (2)  that  it  was 
found  by  a  grand  Jury  of  the  county  in  which 
the  court  was  held;  (3)  that  the  defendant  is 
named,  or  if  his  name  cannot  be  discovered, 
that  he, is  described  by  a  fictitious  name,  with 
the  statement  that  his  real  name  Is  to  the 
Jury  unknown;  (4)  that  the  crime  was  com- 
mitted within  the  jurisdiction  of  the  court, 
except  where,  as  provided  by  law,  the  act, 
though  done  without  the  county  In  which 
the  court  Is  held,  is  triable  therein;  (5)  that 
the  crime  was  committed  at  some  time  previ- 
ous to  the  finding  of  the  Indictment,  or  filing 
of  the  information,  and  within  the  time  lim- 
ited by  law  for  the  commencement  of  an. 


action  therefor;  (6)  that  the  act  or  omission 
charged  as  the  crime  is  clearly  and  distinctly 
set  forth  in  ordinary  and  concise  language, 
without  repetition,  and  in  such  a  manner  as 
to  enable  a  person  of  common  understanding 
to  know  what  Is  Intended;  (7)  that  the  act 
or  omission  charged  as  the  crime  Is  stated 
with  such  a  degree  of  certainty  as  to  enable 
the  court  to  pronounce  Judgment  upon  a 
conviction,  according  te  the  right  of  the  case.' 
Section  6830,  Id.  An  assault  is  an  attempt. 
In  a  rude,  insolent,  and  angry  manner,  un- 
la'svf  uily  to  touch,  strike,  beat,  or  wound  an- 
other person,  coupled  with  a  present  ability 
to  carry  such  attempt  into  execution.  Sec- 
tion 7055,  Id.  The  test  of  the  sufficiency  of 
the  pleading  is  to  be  found  in  the  sections  of 
the  law  cited.  The  term  "assault"'  has  a  ■ 
well-defined  legal  meaning,  and  when  used, 
under  section  6848,  Id.,  is  to  be  construed  ac- 
cording to  that  meaning.  The  statute  under 
which  the  state  proceeded  in  the  case  at  bar 
Is  found  at  section  7067,  Id.,  and  is  as  fol- 
lows: "An  assault  with  Intent  to  commit 
murder,  rape,  the  infamous  crime  against 
nature,  mayhem,  robbery,  or  grand  larceny 
shall  subject  the  offender  to  Imprisonment  in 
the  penitentiary  for  a  term  of  not  less  than 
one  year  nor  more  than  fourteen  years." 
The  words  "an  assault  did  make,"  as  used  in 
this  Information,  are  equivalent  to  saying 
that  Levan  did  attempt.  In  a  rude.  Insolent, 
and  angry  manner,  unlawfully  to  touch, 
strike,  beat,  and  wound  Waxhan,  coupled 
with  a  present  ability  to  carry  such  attempt 
into  execution,  for  this  is  what  is  embraced 
within  the  legal  meaning  of  the  term  "as- 
sault"; and  when  that  term  is  used  in  char- 
ging a  distinct,  substantive,  and  statutory 
crime,  as  the  one  charged  In  this  information, 
it  enables  a  person  of  common  understanding 
to  know  what  is  intended.  The  crime  char- 
ged in  this  information  is  a  distinct,  substan- 
tive, and  statutory  crime,  and  it  is  sufficient 
If  the  oflJense  is  charged  substantially  In  the 
words  defining  it;  and  when  so  charged,  and 
the  term  "assault"  is  used  In  the  charging 
part,  the.  accused  is  Informed  that  he  will 
have  to  defend  himself  against  the  simple 
assault,  as  well  as  the  greater  one  of  an  as- 
sault with  Intent  to  murder.  The  lesser  of- 
fense is  necessarily  included  In  the  greater. 
The  doing  of  the  acts  charged,  under  the  au- 
thority of  State  V.  Ackles,  8  Wash.  462,  36 
Pac.  507,  would  have  constituted  murder, 
either  in  the  first  or  second  degree,  if  death 
had  resulted  therefrom.  From  this  it  would 
seem  that  ability  to  carry  such  attempt  into 
execution  is  to  be  presumed  from  the  use  of 
the  term  "assault."  In  that  case  the  infor- 
mation charged  that  the  accused  "did,"  etc., 
"unlawfully,  purposely,  and  of  premeditated 
malice,  and  with  intent  to  murder,  assault," 
etc.  The  court  says:  "He  might  have  been 
convicted  upon  this  information  of  an  assault 
with  intent  to  commit  murder,  or  of  simple 
assault,  or  of  assault  and  battery;  for  those 
offenses  were  sufficiently  charged,  under  the 
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proTlsioiiB  of  the  statute."  It  Is  true  that 
the  Information  hi  that  case  charged  a  con- 
summated battery,  and  from  that  ability  to 
carry  the  attempt  Into  execution  could  be 
inferred.  But  we  think,  in  charging  the  com- 
mission of  a  substantive  statutory  crime,  as 
assault  to  commit  murder,  rape,  or  robbery, 
etc.,  It  Is  only  necessary  to  charge  the  of- 
fense in  the  language  of  the  statute  creat- 
ing the  offense.  Says  the  supreme  court  of 
Iowa  in  State  r.  Seamons,  1  U.  Greene,  418: 
"But  this  Is  a  statutory  proceeding.  In  which 
the.  indictment  follows  with  substantial  ac- 
curacy the  language  of  the  act  upon  which  it 
la  framed.  When  an  Indictment  Is  thus 
drawn,  employing  the  very  words  of  the  law 
which  defines  the  offense.  Its  sufficiency  can- 
not well  be  questioned."  State  v.  Tidwell, 
43  Arlc.  71.  The  nature  of  the  assault  and 
the  ability  to  commit  It  are  matters  of  evi- 
dence. When  the  accused  Is  informed,  as 
he  was  by  this  Indictment,  that  he  had  as- 
saulted Waxhan  with  intent  to  murder  him, 
the  crime  was  clearly  and  distinctly  charged 
against  him,  in  ordinary  and  concise  lan* 
gnage,  in  such  a  manner  as  to  enable  a  per- 
son of  common  understanding  to  Icnow  what 
was  intended.  State  v.  Wright,  9  Wash.  96, 
37  Pac.  313.  The  Judgment  of  the  court  be- 
low Is  therefore  affirmed. 

DUNBAR,  C.  J.,  and  RE.YVIS  and  FUl/- 
LERTON,  JJ.,  concur. 


(23  Wash.  635) 

SHELL  et  al.  v.  POULSON. 

(Supreme  Court  of  Washington.     Dec.  14, 
1900.) 

HIGHWAYS  —  BSTABLISHME:^T  —  PETITION  — 
SUFFICIENCY  —  PRESCRIPTIVB  HIGHWAY  — 
ASSERTION  OF  OWNKRSHIP— GATES  ACROSS 
WAY. 

1.  The  description  of  a  proposed  highway,  in 
the  petition  for  its  establishment,  as  com- 
mencing at  or  near  the  top  of  H.  Iiill,  on  W. 
road,  at  or  near  the  south  line  of  a  certain  sec- 
tion, and  running  northerly,  and  as  near  as 
practicable,  along  the  H.  road  to  nnid  line,  and 
thence  in  a  northeasterly  direction,  on  the 
nearest  and  best  ground,  to  a  certain  point,  is 
too  indefinite  to  support  the  establishment  of  a 
highway. 

2.  The  erection  of  gates  by  a  landowner 
across  a  way  over  his  land  which  is  used  by  the 
public  as  a  highway,  and  the  closing  of  such 
gates,  although  they  are  not  loclsed,  is  an  as- 
sertion of  bis  right  in  such  way  which  will 
prevent  it  becoming  a  highway  by  prescription. 

3.  Where  a  mghway  attempted  to  be  estab- 
lished by  legal  proceedings  is  located  several 
hundred  feet  from  a  traveled  way,  the  attempt- 
ed establishmeat  cannot  be  urged  as  tending  to 
show  that  the  latter  road  became  a  highway 
by  prescription. 

Appeal  from  superior  court,  Walla  Walla 
county;  Thomas  H.  Brents,  Judge. 

Injunction  by  Louis  C.  Shell  and  others 
against  .Tohn  Poulson.  From  a  decree  in  fa- 
vor of  defendant,  plaintiffs  appeal.    Reversed. 

T.  P.  &  C.  C.  Gose,  for  appelhints.  Pedigo 
&  Cain,  for  respondent. 


DUNBAR,  C.  J.  This  is  an  acUon  brought 
by  the  appellants  to  enjoin  the  threatened 
tearing  down  of  the  fence  surrounding  a  cer- 
tain tract  of  land  la  Walla  Walla  county. 
The  respondent  was  the  supervisor  of  the 
road  district  embracing  the  land  in  question, 
and  admitted  the  threatened  removal  of  the 
fence,  but  justified  it  on  the  ground  that  the 
said  fence  obstructed  the  public  highway. 
Judgment  was  rendered  In  favor  of  the  de- 
fendant. 

Two  pleas  were  Interposed  by  the  respond- 
ent: (1)  That  the  road  was  regularly  estab- 
lished by  the  board  of  county  commissioners 
of  Walla  Walla  county;  and  (2)  that  the 
said  way  was  a  public  highway  by  prescrip- 
tion. The  Judge  who  tried  the  case  found 
that  it  was  a  highway  by  prescription,  and 
dismissed  the  cause  at  plaintiffs'  cost.  A 
reading  of  the  petition  asking  for  the  estab- 
lishment of  this  alleged  road  by  the  county 
comniilssloners  Is  sufficient  to  dispose  of  the 
first  contention  of  the  respondents  The  de- 
scription Js  as  follows:  "Commencing  at  or 
near  the  top  of  the  Hardman  Hill  on  the 
lower  Waltsburg  road,  at  or  near  the  south 
line  of  section  eigbteen  (18),  township  nine 
(9)  north,  range  thirty-seven  (87)  east,  W.  M., 
and  rimnlng  northerly,  and  as  near  as  prac- 
ticable, along  the  old  Hardman  road,  down 
the  lane,  as  near  as  practicable  to  said  line; 
thence  In  a  northeasterly  direction,  on  the 
nearest  and  best  ground,  to  the  north  bound- 
ary of  Walla  Walla  county,  where  the  old 
Hardman  road  strikes  the  same."  Without 
noticing  any  subsequent  alleged  errors,  the 
petition  is  too  Indefinite  to  give  the  court  ju- 
risdiction, or  to  give  notice  to  the  landowner 
of  any  attempt  on  the  part  of  the  county  to 
subject  his  land  to  a  public  easement.  While 
courts  are  inclined  to  construe  liberally  the 
acts  of  county  commissioners  In  laying  out 
and  establishing  highways,  yet  the  descrip- 
tion in  a  petition  must  be  sufficiently  definite 
so  that  a  surveyor  can  at  least  ascertain  from 
the  petition  the  location  of  the  road.  In  this 
case  this  could  not  be  done. 

A  more  troublesome  question  is  whether 
or  not  this  alleged  highway  was  dedicated 
by  the  owner  to  the  use  of  the  public,  or 
whether  the  public  has  obtained  a  right  of 
way  by  prescription.  The  principal  evidence 
of  dedication  is  the  actual  use  of  the  land 
as  a  highway  by  those  who  have  occasion  to 
use  It  without  objection  by  the  owner.  Dedi- 
cation must  originate  in  the  voluntary  dona- 
tion of  the  owner  of  the  soil,  and  the  Inten- 
tion of  the  owner  to  dedicate  must  be  clear, 
manifest  and  imequivocaL  Ely  v.  Parsons, 
55  Conn.  83,  10  Atl.  409;  Riley  v.  Hammel.  38 
Conn.  674.  The  dedication  need  not  be  In 
writing,  but  may  originate  by  any  act  or  dec- 
laration of  the  owner  which  manifests  an  in- 
tention to  devote  the  property  to  such  pub- 
lic use.  Being  a  voluntary  donation,  it  will 
not  be  presumed  without  the  olearest  inten- 
tion to  this  end.  Steele  v.  Sullivan.  70  Ala. 
589.    From  an  investigation  of  the  whole  rec- 
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ord,  although  the  testimony  Ib  somewhat  con- 
flicting, we  are  convinced  that  there  was  no 
dedication  by  any  special  act  of  the  owner. 
So  that  the  only  question  Is,  did  a  right  by 
prescription  attach  over  this  way?  The 
foundation  of  a  right  by  prescription  is  unin- 
terrupted enjoyment,  which  presupposes  ( 
previous  grant  by  the  owner.  It  is  contend- 
'Cd  by  the  respondent  that  no  inflexible  rule 
4>f  law  governs  the  question  of  prescription  or 
dedication,  but  that  it  is  a  question  of  fact 
to  be  deduced  from  circumstances  offered  in 
-evidence.  This  proposition  cannot  be  gain- 
said, but.  In  our  opinion,  it  is  not  deducible 
from  tie  circumstances  offered  in  evidence 
in  this  case  that  there  was  any  intention  on 
the  i>art  of  the  owner  to  dedicate  the  land 
■over  which  this  alleged  road  runs,  or  that 
there  was  such  an  uninterrupted  acquiescence 
In  the  use  of  it  by  the  public  as  would  estab- 
lish a  prescriptive  right.  We  have  examined 
all  the  authorities  cited  by  the  respondent, 
but  do  not  think  they  are  applicable  to  this 
case.  Dill.  Mun.  Corp.  (4th  Ed.)  §  638,  simply 
announces  the  rule  that,  where  the  question 
Js  as  to  an  intent  on  the  part  of  the  owner 
to  dedicate,  user  by  the  public  for  a  period 
Jess  than  that  limiting  real  actions  Is  im- 
portant as  evidence  of  such  intention,  and  as 
■one  of  the  faCts  from  which  it  may  be  in- 
ferred. Section  637  announces  the  rule  as 
follows:  "Such  intent  will  be  presumed 
against  the  owner  where  it  appears  that  the 
easement  in  the  street  or  property  has  been 
used  and  enjoyed  by  the  public  for  a  period 
corresponding  with  the  statutory  limitation 
.of  real  actions.  But  where  there  is  no  other 
•evidence  against  the  owner  to  support  the 
dedication  but  the  mere  fact  of  such  user,  so 
that  the  right  claimed  by  the  public  is  purely 
.prescriptive,  it  Is  essential,  to  maintain  It, 
that  the  user  or  enjoyment  should  be  ad- 
verse, that  it  is  with  claim  of  right,  and  un- 
interrupted and  exclusive  for  the  requisite 
length  of  time."  Holdane  v.  Trustees,  23 
Barb.  103,  would  be  in  point  If  it  were  shown 
In  this  case  that  there  had  been  an  unequiv- 
ocal dedication.  But  the  decision  In  that 
case  is  based  upon  the  announcement  of  this 
proposition.  Morse  v.  Zeize  (Minn.)  24  N.  W. 
287,  simply  announces  the  general  rule  that 
what  particular  conduct  on  the  part  of  the 
landowner  will  make  out  a  dedication  is  a 
conclusion  of  fact  to  be  drawn  from  all  the 
circumstances  of  the  case.  There  are  no 
circumstances  set  forth  in  that  case  that  shed 
any  light  on  the  case  at  bar.  Shellbouse  v. 
State  (Ind.  Sup.)  11  K  E.  484,  seems  to  be  al- 
most parallel  with  the  case  at  bar.  There 
It  was  held  that,  before  a  highway  could  be 
established  by  prescription,  the  general  pub- 
lic, under  a  claim  of  right,  and  not  by  mere 
permission  of  the  owner,  must  have  used 
some  defined  way,  without  Interruption  or 
substantial  change,  for  20  years  or  more; 
that  a  gate  erected  across  the  way,  and  main- 
tained for,  and  kept  closed  at  certain  stated 
^Imes  during,  a  period  of  4  years  by  the  own- 


er, evincing  an  intention  to  exclude  the  pub- 
lie  from  the  uninterrupted  use  thereof,  de- 
stroys any  prescriptive  right  not  already 
fully  accrued.  It  is  true  that  in  the  case  at 
bar  the  gates  which  were  erected  across  the 
alleged  highway  were  not  kept  locked  during 
the  nights,  but  the  erection  and  closing  of  the 
gates  was  an  assertion  on  the  part  of  the 
owner  of  the  land  that  the  uninterrupted  use 
of  the  highway  was  denied  to  the  public,  and 
that  their  travel  along  it  was  simply  by  his 
sufferance.  The  use  of  the  road  as  a  high- 
way was  in  this  degree  Interrupted  and  de- 
nied, and,  as  was  said  by  the  court  in  the 
case  Just  above  cited:  "When  the  use  Is  in- 
terrupted, prescription  Is  annihilated,  and 
must  begin  again.  •  •  •  A  highway, 
from  Its  very  nature,  must  be  open  to  the 
public  for  use  day  and  night,  and  any  un- 
ambiguous act  by  the  owner— such  as  erpct- 
Ing  gates  or  bars  over  the  highway— which 
evinces  his  intention  to  exclude  the  public 
from  the  uninterrupted  use  of  the  highway, 
destroys  the  prescriptive  right,  unless  it  had 
fully  matured  before  it  was  interrupted." 
Jones  V.  Davis,  35  Wis.  376.  To  establish  a 
highway  by  prescription,  there  must  be  an 
actual  public  use,  general,  uninterrupted,  and 
continuous,  for  10  years,  under  claim  of  right. 
State  V.  Green,  41  Iowa,  693.  In  Coburn  v. 
San  ilateo  Co.  (O.  C.)  75  Fed.  520,  it  was 
held  that,  to  acquire  a  public  right  by  pre- 
scription, the  use  by  the  public  must  be  ad- 
verse, continuous,  and  exclusive;  that  a  mere 
tacit  permission  or  license  by  the  landowner 
will  not  suiSce.  In  that  case  the  landowner, 
for  a  long  period  of  years,  permitted  the  res- 
idents of  a  neighboring  village,  and  visitors 
thereto,  to  pass  through  his  gate,  and  over 
his  land,  to  an  attractive  beach  on  the  sea- 
shore. It  was  held  that  no  prescriptive  right 
to  a  public  road  through  his  land  was  cre- 
ated by  such  acts.  In  Harper  v.  State  (Ala.) 
19  South.  901,  It  was  held  that  the  use  of  a 
private  way  by  the  public  for  20  years  would 
not  make  it  a  public  highway  unless  such  use 
was  adverse  to  the  owner  of  the  soil,  not 
merely  permissive,  and  continued  uninter- 
ruptedly for  the  prescribed  period;  that  the 
closing  of  a  private  way  at  night,  the  erec- 
tion of  gates  and  bars,  or  any  unambiguous 
act  by  the  owner,  which  evinces  his  inten- 
tion to  exclude  the  public,  destroys  any  pre- 
scriptive right  to  Its  use  which  might  be  be- 
gun in  favor  of  the  public.  And  such,  we 
think,  is  the  voice  of  authority  generally, 
that,  before  an  easement  can  be  implanted 
upon  land,  the  property  of  a  citizen,  where 
such  right  rests  upon  a  prescription,  the 
user  by  the  public  must  have  been  uninter- 
rupted, unqualified,  and  adverse  to  the  rights 
of  the  owner  of  the  soil  Of  course,  the  ques- 
tion of  the  length  of  time,  which  in  some 
states  iS'  said  to  be  10  years  and  some  20, 
is  not  In  point  in  this  state,  where  the  stat- 
ute prescribes  that  "all  public  roads  and  high- 
ways in  this  state  that  have  been  used  as 
such  for  a  period  of  not  less  than  seven 
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years,  and  are  now  so  used,  where  the  same 
have  been  worked  and  kept  up  at  the  ex- 
pense of  the  public,  are  hereby  declared  to 
be  lawful  roads  and  highways  within  the 
meaning  and  intent  of  the  laws  now  existing 
governing  public  roads  and  highways  In  this 
state."  1  Ballinger's  Ann.  Codes  &  St.  i 
384G.  This  statute,  however,  is  not  available 
to  the  respondent,  for  the  testimony  does  not 
show  either  that  there  was  seven  years  of 
uninterrupted  user,  or  that  the  road  had'  been 
kept  up  at  the  public  expense  that  length  of 
time.  In  fact,  the  testimony  In  relation  to 
the  expense  that  the  public  had  been  to  In 
the  maintenance  of  the  road  shows  that  the 
expenditure  was  so  meager  that  it  Is  scarcely 
worthy  of  consideration.  Neither  can  the 
theory  of  prescriptive  right  be  aided  by  the 
fact  that  there  had  been  an  attempt  to  es- 
tablish the  road  by  legal  proceedings  before 
the  county  commissioners,  for  the  testimony 
In  this  case  conclusively  shows  that  the  road 
as  surveyed  does  not  touch  the  traveled  road, 
but  that  it  Is  from  250  to  400  feet  distant 
from  It.  We  are  not  unmindful  of  what  was 
said  by  this  court  in  State  v.  Horlacher,  16 
Wash.  325,  47  Pac.  748,  that  the  character 
of  a  road  as  a  public  highway  establigbed  by 
prescription  is  not  atfec&d  by  immaterial 
changes  and  alterations  in  the  travel  over  it 
by  the  public.  That  Is  the  universal  rule, 
but  such  deviation  as  is  shown  by  the  rec- 
ord in  this  case  cannot  be  said  to  be  slight 
or  immaterial.  We  also  reafHrm  the  doctrine 
announced  In  Smith  v.  Mitchell,  21  Wash. 
536,  58  Pac.  667,  and  fully  appreciate  the 
sentiment  that  the  validity  of  public  high- 
ways should  be  recognized  by  the  courts 
whenever  the  law  has  been  substantially  com- 
plied with  in  the  establishment  of  the  same 
by  the  proper  tribunal,  or  whenever  the  pub- 
lic has  been  In  the  unquestioned,  adverse, 
and  uninterrupted  use  of  the  same  for  the 
necessary  .period  of  time;  but  the  testimony 
in  this  case  does  not,  it  seems  to  us,  establish 
either  proposition.  The  Judgment  is  re- 
versed. 

ANDERS,    REAVIS,    and    PULLBRTON, 
JJ.,  concur. 

(23  Wa«h.  662) 

ST.  (XAIR  ▼.  WILUAMft 

(Supreme  Court  of  Washington.    Dec.  14, 

1000.) 

HABEAS  CORPUS  —  HOME-FINDING  SOCIETY  — 
CUSTODY  OF  CHILDREN— JUDG- 
MENT—APPEAL. 
A  father  obtained  a  writ  of  habeas  corpus, 
directing  the  superintendent  of  an  incorpo- 
rated hoiue-&ndiuK  association  to  produce  rela- 
tor's children;  and  on  the  hearing  the  court 
reftitipd  to  grant  relator  the  custody  of  the 
children,  and  directed  the  superintendent  or  his 
society  to  mnlie  application  to  the  court  for 
leave  to  dispose  of  tlie  children,  and  that  pend- 
ing such  application  the  children  reniam  in 
the  custody  of  those  with  whom  they  then 
were.  Held,  that  the  society's  appeal  from 
Huch  jndKnii'ut  should  be  dismis.sed,  since  they 
were  not  aggrieved  by  the  refusal  to  change 


the  custody  of  the  children,  and  the  require- 
ment of  an  application  to  the  court  was  not 
appealable,  being  merely  advisory. 

Appeal  from  superior  court,  Spokane  coun- 
ty; William  B.  Richardson,  Judge. 

Application  by  Thomas  St  Clair  for  writ 
of  habeas  corpus  directing  J.  W.  Williams  to 
produce  relator's  three  children.  From  an 
order  denying  relator's  right  to  the  custody 
of  the  children,  and  requiring  respondent  to 
apply  for  leave  to  make  disposition  of  them, 
respondent  api)eals.    Dismissed. 

P.  M.  Ellsworth  and  J.  R.  Fleming,  for  ap- 
pellant. 

WHITE,  J.  On  the  2d  day  of  April,  1900. 
the  respondent,  Thomas  St.  Clair,  filed  in  the 
superior  court  of  Spokane  county  a  petition 
for  writ  of  habeas  corpus,  alleging  in  sub- 
stance that  his  daughter  UUy  St.  Clair,  12 
years  of  ag^,  Florence,  7  years  of  age,  and 
his  son  Melvln,  5  years  of  age,  were  all  un- 
lawfully detained  and  restrained  of  their  lib- 
erty by  one  J.  W.  Williams;  that  the  mother 
of  said  cbildreh  bad  abandoned  them  and 
had  also  abandoned  him;  that  on  or  about 
the  6th  day  of  March,  1900,  in  the  city  of 
Spokane,  the  said  J.  W.  Williams,  without 
bis  knowledge  or  consent,  while  they  were  re- 
turning from  school,  forcibly,  fraudulently, 
surreptitiously,  and  clandestinely  took  said 
children,  and  each  of  them,  away  from  bis 
1  custody  and  control,  with  Intent  to  detain 
them  from  him,  and  that  he,  as  their  father, 
was  rightfully  entitled  to  their  custody  and 
control;  that  the  said  Williams,  In  violation 
of  the  laws  of  Washington,  keeps  said  chil- 
dren secretly  away  from  him,  without  any 
pretense  of  claim  of  right  whatever.  The  pe- 
tition concluded  with  a  prayer  for  the  writ 
of  habeas  corpus,  directed  to  said  Williams, 
commanding  him  to  produce  the  bodies  of 
said  children,  and  that  the  petitioner  be 
awarded  custody  and  control  of  said  children. 
On  the  same  day  Judge  C.  H.  Neal  made  an 
order  directing  the  habeas  corpus  to  Issue  as 
prayed  for,  and  directing  that  the  same  be 
heard  before  him  on  the  4th  day  of  April, 
1000,  at  the  court  house  in  the  city  of  Spo- 
kane. The  writ  of  habeas  corpus  Issued  and 
was  served  on  said  J.  W.  Williams  on  the 
4th  day  of  April,  1000.  The  appellant  made 
answer  and  return  to  said  writ  as  follows: 
That  api)ellant  was  superintendent  of  the 
Northwestern  Home-Finding  Association,  a 
corporation  duly  incorporated  under  the  laws 
of  the  state  of  Washington,  having  Its  prin- 
cipal office  in  the  city  of  Spokane;  that  he 
denied  each  and  every  allegation  in  said  peti- 
tion, e-xcept  that  he  was  on  or  about  the  time 
alleged'  in  possession  of  said  children;  that 
on  the  1st  day  of  March,  1900,  Maria  E.  St. 
Clair,  the  mother  of  said  children,  surrender- 
ed the  same  to  said  home-tluding  association, 
alleging  and  representing  that  the  said 
Thomas  St.  Clair,  father  of  said  children,  had 
been  unable  and  had  neglected  for  a  long 
time  to  provide  for  the  maintenance  and  suy- 
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port  of  his  said  children,  and  that  she  was  un- 
able to  provide  for  their  further  maintenance, 
and  requested  said  association  to  taice  charge 
of  them  and  furnish  homes  for  them  in  which 
they  could  be  cared  for  In  a  humane  and 
proper  manner;  that,  as  superintendent  of 
said  association,  he  did  take  charge  of  said 
children,  and  had  provided  homes  for  them, 
with  people  who  were  able  and  willing  to 
provide  for  them;  that  said  Thomas  St.  Clair, 
the  father  of  said  children,  had  been  for  a 
number  of  years  a  helpless  invalid,  having 
to  depend  upon  the  county  and  charitable 
people  for  his  support,  having  been  for  the 
last  eight  months  a  charge  upon  Spotcane 
county,  and  the  county  had  given  notice  that 
said  appropriation  would  be  discontinued  on 
the  1st  day  of  April,  ISKK),  and  that  the  said 
mother,  knowing  that  her  children  would  be 
left  In  a  destitute  condition,  with  no  means 
of  support,  surrendered  them  to  the  said  as- 
sociation; that  by  reason  of  InablUty  and 
neglect  of  their  father  to  support  and  care 
for  them,  and  under  and  by  virtue  of  the  act 
of  the  legislature  of  the  state  of  Washington 
for  the  protection  and  custody  of  orphan, 
homeless,  neglected,  or  abused  children,  ap- 
proved February  14,  189&,  the  mother  had  the 
legal  right  to  surrender  said  children,  and 
that  appellant  was  entitled  to  and  was  right- 
fully in  control  and  possession  of  said  chil- 
dren; that  eight  months  prior  to  the  surren- 
der of  their  children  the  mother  had  surren- 
dered three  other  children  of  said  St.  Clair 
to  said  association,  and  good  homes  had  been 
provided  for  them  by  said  association.  The 
appellant  attached  to  and  made  a  part  of  said 
answer  and  return  copies  of  the  contract  of 
said  surrender  of  said  children,  executed  by 
their  said)  mother  as  aforesaid,  and  prayed 
that  he  be  discharged  from  further  answer  to 
said  writ  of  habeas  corpus,  and  that  the  par- 
ties in  possession  of  said  children  be  allowed 
to  retain  possession  of  them.  On  the  3d  day 
of  May  thereafter  the  respondent  herein  filed- 
a  demurrer  to  said  return  and  answer.    On 

the day  of  May,  1900,  said  cause  came 

on  to  be  heard  on  said  demurrer,  and  said 
demurrer  was  sustained  and  said  answer 
stricken  out,  to  which  ruling  of  the  coiu:t  the 
defendant  excepted,  and  said  cause  was  con- 
tinued by  the  court  to  hear  the  evidence.  On 
the  29th  of  May,  1000,  the  case  came  on  to 
be  heard,  and  after  hearing  the  evidence  the 
court  made  the  foliowlng  order  and  Judg- 
ment: "This  cause  having  came  on  for  hear- 
ing on  the  petition  of  the  relator  and  the  an- 
swer or  return  of  J.  W.  Williams,  the  re- 
spondent to  the  petition,  and  the  court  hav- 
ing heard  the  evidence  adduced  by  the  re- 
itpondent,  J.  W.  Williams,  whereupon  the  re- 
lator, by  Herman  &  Kieber,  his  attorneys 
herein,  moved  the  court  for  judgment  against 
the  relator,  [respondent]  for  the  delivery  and 
surrender  to  relator  of  the  three  children 
mentioned  in  the  petition  and  pleadings  here- 
in, and  after  hearing  Ellsworth  &  Fleming, 
attorneys  for  respondent,  in  opposition  to  said 


motion,  and  the  court  being  fully  advised  in 
the  premises,  it  is  now  here  ordered  and  ad- 
judged that  said  motion  be  denied.  It  Is  fur- 
ther ordered  and  adjudged  that  application 
be  made  forthwith  by  said  Williams  or  the 
Northwestern  Home-Finding  Society,  under 
the  laws  of  the  state  of  Washington  (Laws 
1899,  p.  9)  respecting  the  disposition  of  said 
children.  It  Is  further  ordered  that  pending 
said  application  and  hearing  thereon  the  chil- 
dren mentioned  In  the  petition  shall  remain 
where  they  now  are,  and  that  final  disposi- 
tion of  their  care  and  custody  be  made  in 
such  application  now  here  ordered  to  be 
made."  It  will  be  seen,  by  this  judgment, 
that  the  court  refused  to  grant  the  prayer  of 
the  petitioner,  and  left  the  children  In  cus- 
tody of  the  persons  selected  by  the  appellant 
to  care  for  them.  The  appellant  cannot  com- 
plain of  this  part  of  the  order,  and  he  is  not 
aggrieved  thereby.  That  portion  of  the  order 
which  directs  the  appellant  to  make  applica- 
tion to  the  court  for  the  custody  of  the  chil- 
dren under  the  act  relative  to  the  protection 
and  custody  of  orphan  children,  approved 
February  14,  1899,  Is  merely  advisory,  and  is 
not  an  appealable  order.  For  these  reasons, 
we  think  this  appeal  should  be  dismissed,  and 
it  is  so  ordered. 

DUNBAR,  C.  J.,  and  PULLERTON  and 
REAVIS,  JJ.,  concur. 


(3>  Wasli.  425) 
PACIFIC  NAT.  BANK  OF  TACOMA  t.  SAN 

FRANCISCO  BRIDGE  CO. 
(Supreme  CJourt  of  Washington.    Dec.  8,  1900.) 

aVIDENCB  —  CONTRADICTING      WRITTEN      IN- 
STRUMENT—ESCROW AGREEMENT— CON- 
DITIONS—PERFORMANCE. 

1.  An  agreement  in  writing,  which  is  neither 
ambiguous  nor  uncertain,  and  expresses  ail  the 
conditions  on  which  a  note  is  held  in  escrow, 
cannot  be  varied  or  contradicted  by  proof  of  a 
contemporaneous  oral  agreement,  wnere  it  is 
clear  that  the  writing  was  intended  to  define 
and  fix  the  rights  and  liabilities  of  the  parties. 

2.  Where  a  note  is  held  in  escrow  pending 
the  performance  of  a  condition  requinng  the 
payee  to  deliver  property  sold  to  the  maker, 
and  the  place  of  dehveiy  is  not  fixed  by  any 
agreement,  an  offer  to  deliver  it  at  the  place 
where  it  was  located  at  the  time  of  sale  is  a 
sufficient  performance  of  the  condition,  if  made 
within  a  reasonable  time. 

Appeal  from  superior  court.  King  county; 
E.  D.  Benson,  Judge. 

Action  by  the  Pacific  National  Bank  of 
Tacoma,  Wash.,  a  corporation,  against  the 
San  Francisco  Bridge  Company,  a  corpora- 
tion. From  a  judgment  for  defendant,  plain- 
tiff appeals.    Afllrmed. 

McClure  &  McClure  and  F.  S.  Blattner,  for 
appellant.  Balliuger,  Ronald  &  Battle,  for 
respondent 

FULLERTON,  J.  This  is  an  action  on  a 
promissory  note.  It  appears  from  the  record 
tliat  on  May  18,  1801,  one  George  Roljerts 
sold  to  the  respondent  his  right  In  certain 


Digitized  by 


Google 


208 


63  PACIFIC  REPORTER. 


(Wasb. 


letters  patent  for  a  track-laying  machine,  to- 
gether with  six  certain  machines  manufac- 
tured under  the  patents,  reserving  to  him- 
self a  royalty  of  a  certain  sum  per  mile  for 
every  mile  of  railway  track,  laid  with  the 
machines  then  manufactured  or  thereafter  to 
be  manufactured  under  the  patent  The  ma- 
chines transferred  were  at  various  places; 
one  being  in  the  possession  of  Woods,  Larson 
&  Co.  at  or  near  Missoula,  Mont.,  and  was  at 
the  time  of  the  sale  being  used  by  them  in 
the  construction  of  a  railroad  Isnown  as  the 
Missoula  &  Idaho  Branch  of  the  Northern 
Pacific.  For  this  machine  a  bill  of  sale  was 
given,  which,  after  reciting  the  sale  of  the 
machine  for  a  consideration  of  $1,000,  con- 
tained a  warranty  on  the  part  of  the  vendor 
to  the  effect  that  he  would  warrant  and  de- 
fend the  sale  of  the  same  against  the  law- 
ful claims  of  all  persons  whomsoever.  Aft- 
er the  sale  was  made,  the  respondent  proceed- 
ed to  locate  and  obtain  possession  of  the  ma- 
chines, and  succeeded  in  obtaining  possession 
of  all  of  them  save  the  qne  held  by  Woods, 
Larson  &  Co.  Roberts  was  notified  of  the 
failure  of  the  respondent  to  obtain  possession 
of  this  one,  and  thereupon  made  an  effort 
himself  to  get  it,  but  without  success.  The 
machine  was  held  by  Woods,  Larson  &  Co. 
under  a  contract  with  Roberts,  by  the  terms 
of  which  they  were  entitled  to  its  use  until  the 
railroad  they  were  then  constructing  was 
completed.  They  also  claimed  a  lien  on  It  for 
repairs  made  by  themselves  in  a  sum  In  ex- 
cess of  $1,800;  a  sum  equaling,  if  not  ex- 
ceeding, the  cost  of  a  new  machine.  The 
matter  remained  In  this  condition  until  Feb- 
ruary 23,  1892,  at  which  time  the  respondent 
purchased  of  Roberts  his  reserved  interests 
In  the  letters  patent,  and  as  part  of  the  con- 
sideration therefor  executed  the  note  sued 
on  in  this  action.  The  note  was  placed  In 
escrow  with  the  Puget  Sound  National'  Bank 
of  Seattle,  the  terms  of  the  escrow  agree- 
ment being  evidenced  by  the  following  writ- 
ing: "The  within  note  of  $1,000.00,  dated 
Feby.  23,  1892,  made  by  San  Francisco 
Bridge  Co.  to  the  order  of  George  Roberts, 
and  due  one  year  after  date,  is  to  be  held 
in  escrow  by  the  Puget  Soimd  National  Bank 
of  Seattle  to  be  delivered  to  said  George 
Roberts  when  a  certain  Roberts  railroad 
track  laying  machine  now  In  the  possession 
of  Wood,  Larson  &  Co.  at  Missoula,  Montana, 
but  owned  by  said  San  Francisco  Bridge  Co., 
is  delivered  to  said  San  Francisco  Bridge 
Co.;  and  it  is  further  agreed  that  any  ex- 
penses which  may  be  sustained  by  said  San 
Francisco  Bridge  Co.  in  obtaining  possession 
of  said  machine  Is  to  be  charged  to  said 
George  Rolierts,  and  credited  on  the  within 
note  before  delivery  thereof.  Dated  Feb.  23. 
•02.  San  Francisco  Bridge  Co.,  by  J.  D. 
Corey,  Agent.  George  Roberts."  Subsequent 
to  the  execution  of  this  agreement  neither 
party  made  any  eftort  to  obtain  possession 
of  the  machine,  it  remaining  in  the  possession 
of  Woods,  Larson  &  Co.  until  as  late  as  1897, 


If  not  until  the  commencement  of  this  action. 
In  the  meantime  Roberts  assigned  his  in- 
terests in  the  note  to  tber  Citizens'  National 
Bank  of  Tacoma,  which  in  turn  assigned  it 
to  the  appellant.  No  delivery  of  the  note 
was  made,  either  to  Roberts,  his  assignee,  or 
the  appellant,  but  It  remained  In  the  posses- 
sion of  the  Puget  Sound  National  Bank  until 
the  trial  of  this  action.  At  the  conclusion  of 
the  testimony  on  the  trial  (which  was  being 
had  before  the  court  and  Jury)  the  appellant 
moved  that  the  ease  be  taken  from  the  jury, 
and  a  Judgment  entered  In  its  favor.  The 
court  thereupon  took  the  case  from  the  Jury, 
but  entered  Judgment  for  respondent.  This 
appeal  is  from  that  Judgment 

On  the  trial  the  appellant  offered  oral  evi- 
dence tending  to  prove  that  at  the  time  the 
escrow  agreement  was  entered  Into,  and  as 
a  part  of  the  same  transaction,  the  respondent 
undertook  and  promised  that  it  would  take 
all  proper  and  necessary  steps  to  obtain  the 
possession  of  the  track-laying  machine  from 
Woods,  Larson  &  Co.,  cause  the  amount  of 
expense,  if  any,  it  should  be  put  to  in  ob- 
taining such  possession  to  be  credited  on  the 
note,  and  permit  the  note  to  be  given  to  Rob- 
erts. The  trial  coui-t  rejected  this  evidence 
on  the  ground  that  the  written  agreement 
expressed  the  entire  contract  between  the 
parties,  and  parol  evidence  was  inadmissible 
to  vary  its  terms.  The  correctness  of  this 
ruling  Is  the  principal  question  here.  The 
contract,  It  will  be  observed,  does  Jiot  obligate 
Rotierts  to  deliver  the  machine  to  the  re- 
spondent, nor  does  It  obligate  the  respondent 
to  obtain  Its  possession.  But  it  is  not  for 
tills  reason  alone,  either  ambiguous  or  un- 
certain, nor  does  the  fact  clearly  show  that 
the  entire  contract  between  the  parties  was 
not  expressed  In  the  writing.  Viewed  in  the 
light  of  the  transactions  which  preceded  it 
It  Is  clear  that  the  primary  object  and  Inten- 
tion of  the  agreement  was  to  fix  the  amount 
and  settle  the  liability  of  Robertas  to  thtf  re- 
spondent Incurred  by  the  breach  of  the  war-  ■ 
ranty  contained  in  the  bill  of  sale.  As  we 
have  said,  the  machine  was  In  the  {Kissesslon 
of  Woods,  Larson  &  Co.  They  were  holding 
It  under  a  contract  with  Roberts  by  the  terms 
of  which  they  were  entitled  to  Its  possession 
for  an  indefinite  time;  and  were  also  claim- 
ing a  lien  thereon  in  a  sum  equaling  the  cost 
of  a  new  one.  True,  Roberts  claimed  to 
have,  and  may  have  had,  an  offset  to  this 
claim,  but  It  was  uncertain  at  that  time 
whether  or  not  possession  of  the  machine 
could  be  obtained  without  a  cost  greatly  la 
excess  of  Its  value.  It  would  seem  reasona- 
ble, therefore,  that  neither  party  would  un- 
dertake absolutely  to  obtain  possession  of  the 
machine,  but  would  rather  reserve  to  himself 
a  right  without  assuming  an  obligation  so  to 
do.  The  contract  as  written  has  this  effect. 
By  Its  terms  Roberts  was  given  the  option 
either  to  deliver  the  machine  to  the  respond- 
ent or  suffer  a  forfeiture  of  his  interests  in 
the  note;    while  the  respondent  was  glvea 
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the  option  either  to  retain  the  note  arid  for- 
feit Its  claim  to  the  machine,  or  obtain  pos- 
session of  the  machine  and  pay  the  note,  less 
such  reasonable  charges  as  It  may  hare  been 
put  to  In  obtaining  such  possession.  These 
rights  were,  of  course.  Interdependent,  the 
rights  of  the  one  depending  in  their  finality 
on  the  action  of  the  other;  but  neither  Rob- 
erts, nor  his  assignee,  -without  showing  that 
a  delivery  or  tender  of  the  machine  was 
made  to  the  respondent,  or  that  It  took  it  into 
possession,  can  maintain  an  action  upon  the 
note.  Nor  was  the  evidence  admissible  on 
the  ground  that  it  tended  to  prove  a  separate 
collateral  agreement,  independent  of  the  writ- 
ing, and  not  at  all  in  conflict  with  It.  It  re- 
quires no  analysis  to  show  that  the  oral  con- 
tract would  entirely  change  the  scope  and 
meaning  of  the  writing.  Aside  from  this, 
while  it  is  true  It  is  said  (1  Greenl.  Ev.  § 
284)  that  the  rule  which  forbids  parol  evi- 
dence varying  the  terms  of  a  written  contract 
has  no  application  where  the  original  contract 
■was  verbal  and  entire,  and  a  part  only  was 
reduced  to  writing,  yet  this  exception  to  the 
general  rule  must  not  be  too  broadly  or  too 
loosely  Interpreted.  "For."  as  was  said  by 
Finch,  J.,  In  Bighmle  v.  Taylor,  98  N.  Y.  288, 
**lf  we  may  go  outside  of  the  Instrument  to 
prove  that  there  was  a  stipulation  not  con- 
tained In  It,  and  so  that  only  part  of  the  con- 
tract was  put  In  writing,  and  then,  because 
of  that  fact,  enforce  tlie  oral  stipulation,  there 
will  be  little  of  value  left  in  the  rule  Itself. 
The  writings  which  are  protected  from  the  ef- 
fect of  contemporaneous  oral  stipulations  are 
those  containing  the  terms  of  a  contract  be- 
tween the  parties,  and  designed  to  be  the 
repository  and  evidence  of  their  final  inten- 
tions. If,  upon  Inspection  and  study  of  the 
writing,  read,  it  may  be,  in  the  light  of  sur- 
rounding circumstances,  in  order  to  Its  proper 
understanding  and  Interpretation,  it  appears 
to  contain  the  engagements  of  the  parties,  and 
to  define  the  object  and  measure  the  extent 
of  such  engagement.  It  constitutes  the  con- 
tract between  them,  and  Is  presumed  to  con- 
tain the  whole  of  that  contract."  The  Ap- 
pellant contends,  however,  that  the  rule  cited 
has  no  application  to  contracts  relating  to  in- 
struments deposited  in  escrow,  and  our  at- 
tention is  called  to  the  cases  of  Stanton  v. 
Miller,  68  N.  T.  203,  and  Gaston  v.  City  of 
Portland,  16  Or.  255,"  19  Pac.  127,  as  support- 
ing this  contention.  In  the  first  of  these 
eases  the  court  says:  "The  condition  upon 
which  a  deed  Is  delivered  in  escrow  may  be 
expressed  In  writing  or  rest  In  parol,  or  be 
partly  in  writing  and  in  part  oral.  The  rule 
that  an  instrument  or  contract  made  In  writ- 
ing inter  partes  must  be  deemed  to  contain 
the  entire  agreement  or  understanding  has  no 
application."  In  the  latter  case  this  lan- 
guage is  repeated.  An  Inspection  of  these 
cases  will  show  that  this  question  was  not 
ptesented  by  the  facts  in  either  of  them,  and 
we  cannot  think  the  learned  Judges  who  de- 
livered the  opinions  in  these  cases  meant  to 
C3  P.-14 


assert  that  in  no  case  could  the  parties  to  an 
agreement  depositing  an  Instrument  in  es- 
crow so  frame  a  writing  expressing  the  con- 
ditions upon  which  the  deposit  was  made  as 
to  preclude  either  of  the  parties  from  after- 
wards showing  tliat  this  condition  was  some- 
thing entirely  different  from  the  condition 
expressed  in  the  writing.  But,  if  this  be 
what  was  meant,  we  cannot  follow  them. 
The  object  and  purpose  of  the  rule  was  to 
prevent  a  party  from  being  compelled  to  rest 
his  contract  In  the  uncertain  memory  of  either 
himself,  his  co-contractor,  or  those  who  may 
have  heard  the  oral  expressions  which  led  up 
to  and  terminated  in  the  final  written  agree- 
ment. There  is  certainly  nothing  in  the  na- 
ture of  this  character  of  contracts  that  ought 
to  prevent  a  party  thereto  from  having  the 
benefit  of  this  privilege.  On  the  contrary, 
there  la  much  reason  for  believing  that  this 
is  one  of  those  peculiar  contracts  where  a 
party  entering  Into  It  would  wish  that  the 
terms  should  be  so  definitely  and  Irrevocably 
fixed  that  he  might  at  all  times  know  the  ex- 
tent of  his  rights  and  liabilities  thereunder. 
We  agree  with  the  contention  of  the  appel- 
lant that  It  would  have  been  a  sufficient  com- 
pliance with  the  contract  for  Roberts  to  have 
tendered  the  machine  to  the  respondent  at 
Missoula,  Mont.  (2  Schouler,  Per.  Prop,  [3d 
Bd.]  §  885),  but  we  cannot  agree  that  the  evi- 
dence shows,  that  such  tender  was  made,  or 
that  It  shows  a  tender  at  any  time  or  place 
prior  to  1897,  when  Woods,  Larson  &  Co.  of- 
fered to  deliver  the  machine  to  respondent's 
agent.  This  tender,  however,  as  the  trial 
court  rightly  decided,  came  too  late  to  render 
the  respondent  liable  on  the  note.  The  Judg- 
ment is  affirmed. 

DUNBAR,  C.  J.,  and  REAVIS  and   AN- 
DERS, JJ.,  concur. 


(23  Wash.  441) 

aTIZENS-    NAT.    BANK    OF   DAT1X)N   t. 

COLUMBIA  COUNTY  et  al. 

(Supreme  Court  of  Washington.    Dec.  8,  1900.) 

TAXATION  OF  BANK  STOCK— FRAUD  OP  AS- 
SESSOR—ACTION FOR  RELIEF— PARTIES— DE- 
FENSES—JUDGMENT-NECESSITY    OF    PROOF. 

1.  Under  2  Ballinger's  Ann.  Codes  &  St.  I 
4825,  authorizing  a  trustee  of  an  express  trust 
to  bring  suit  in  his  own  name  without  joining 
tile  person  for  whose  benefit  the  suit  was 
brought,  a  national  bank  may  bring  suit  for 
relief  against  an  excessive  tax  on  its  stock 
without  joining  its  stockholders,  since  a  trust 
is  imposed  on  the  bank  for  the  payment  of 
such  taxes. 

2.  Under  2  Ballinger's  Ann.  Codes  &  St.  $ 
5090,  authorizing  judgment  for  plaintiif  in  de- 
fault of  answer,  and  authorizing  proof  or  ref- 
erence when  necessary  to  enable  the  court  to 
render  judgment,  a  judgrment  may  be  rendered 
in  plaintiff  s  favor  without  taking  proof,  in  an 
action  against  the  county  by  a  bank  for  relief 
against  an  excessive  tax  on  its  stock,  in  which 
the  defendant  refuses  to  answer  after  its  de- 
murrer has  been  overruled. 

3.  Where  an  assessor  states  to  the  ofBcers  of 
a  national  bank,  when  it  presents  its  list  of 
stock  to  Iiim  for  taxation,  that  such  stock  will 
be  assessed  at  a  certaiu  value,  but  he  assesses 
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It  at  a  higher  value,  and  the  bank  ia  given  no 
notice  thereof,  it  may  maintain  an  action  for 
relief  against  snch  excessive  valuation,  though 
it  does  not  go  before  the  board  of  equaliza- 
tion, and  ask  for  a  reduction,  since  the  act  of 
the  assessor  was  a  fraud  on  the  bank. 

Appeal  from  superior  court,  Colombia 
county;  M.  M.  Godman,  Judge. 

Action  by  the  Citizens'  National  Bank  of 
Dayton  against  the  county  of  Columbia  and 
-another  for  relief  against  an  excessive  tax. 
From  a  judgment  in  favor  of  the  plaintiff, 
the  defendants  appeal.    Affirmed. 

Will  H.  FoutB,  for  appellants.  Sturdevant 
A  Brown,  for  respondent 

DUNBAR,  C.  J.  The  respondent  Is  a  na/- 
tlonal  bank,  and,  as  plaintiff,  filed  In  the 
superior  court  of  Columbia  county  Its  com- 
plaint, alleging,  among  other  things.  Its  cor- 
porate existence  under  the  laws  of  the  Unit- 
ed States,  the  names  of  the  various  share- 
owners  of  the  bank,  with  the  shares  owned 
by  each  shareholder,  and  the  value  thereof. 
The  complaint  continues:  "(5)  That  plaintiff 
Is  the  owner,  and  was  so  on  the  Ist  day  of 
March,  1898,  of  real  estate  in  Columbia  coun- 
ty, which  was  valued  and  assessed  by  the  as- 
sessor of  said  county  in  the  year  1898  at  the 
total  value  of  $2,870,  &nd  which  was  the  ag- 
gregate reasonable  value  of  said  real  estate 
at  the  time  of  making  said  assessment.  (6) 
That  the  assessed  valuation,  assessed  upon 
said  shares  of  stock  In  the  year  1897,  was  In 
the  aggregate  $29,500,  and  their  fair  and  full 
value  In  money  on  the  1st  day  of  March, 
1887,  would  not  in  the  aggregate  exceed  that 
sum;  that  at  the  proper  time  for  the  assess- 
ing of  real  and  personal  property  in  said 
county  the  cashier  of  plaintiff  made  and  de- 
livered to  the  assessor  of  said  county  in  1888, 
on  or  before  the  15th  day  of  March  In  said 
year,  a  statement,  verified  by  his  oath,  show- 
ing the  naine  of  each  shareholder,  with  his 
residence,  «nd  the  number  of  shares  belong- 
ing to  him  at  the  close  of  the  business  day 
next  preceding  the  1st  day  of  March,  1898,  as 
the  same  appeared  on  the  books  of  said  bank 
(this  plaintiff).  (7)  That  at  the  time  df  mak- 
ing out  of  the  said  statement  by  the  cashier 
■as  aforesaid  to  the  said  assessor  as  aforesaid, 
.and  at  the  time  the  said  assessor  made  the 
.  assessment  upon  the  shares  of  stock  as  afore- 
said, the  said  assessor  Informed  the  plaintiff 
that  the  assessment  he  would  make  upon 
said  shares  of  stock  would  be  the  same  as 
that  made  thereon  in  the  year  1897,  and  that 
It  would  not  exceed  the  amount  assessed 
thereon  for  the  year  1897;  that  plaintiff,  re- 
lying upon  said  representation  and  informa- 
tion as  aforesaid  that  the  said  assessor  would 
.  assess  said  stock  at  the  same  valnatlon  as 
in  1897,  or  not  exceeding  that  valuation,  and 
having  no  notice  of  the  valuation  placed  on 
said  stocks  by  the  said  assessor,  did  not  go 
before  the  board  of  equalization  and  ask  for 
.  a  reduction  of  said  assessment  (8)  That  the 
.  said  assessor  did  not  assess  the  said  stock  at 


$29,600  in  his  said  assessment  of  1898.  as  be 
had  informed  the  plaintiff,  and  as  plaintiff 
believed  he  would  do,  but  assessed  It  for  a 
much  larger  sum,  to  wit,  the  sum  of  $40,000, 
that  plaintiff  did  not  know  of  such  exorbi- 
tant valuation  until  a  long  time  after  said 
board  of  equalization  had  adjourned,  to  wit, 
on  the  7th  day  of  April,  1899.  (9)  That  fuU 
and  fair  value  in  money  on  the  1st  day  of 
March,  1898,  of  said  stock,  and  the  shares 
of  stock,  in  the  aggregate  would  not  exceed 
the  sum  of  $29,500,  after  deducting  therefrom 
the  value  of  the  real  estate  then  belonging  to 
plaintiff  aforesaid."  The  plaintiff  further  al- 
leges the  tender  of  the  amount  of  taxes  due, 
on  the  basis  of  the  valuation  agreed  upon 
with  the  assessor,  and  brings  the  same  into 
court  as  a  continuing  tender,  and  prays  that 
the  said  sum  of  money  so  tendered  be  adjudg- 
ed the  whole  sum  due  and  unpaid  as  taxes 
on  the  said  shares  of  stock.  A  demurrer 
was  Interposed  to  the  complaint,  aqd  was 
overruled.  A  motion  was  then  interposed, 
which  was  also  overruled.  Judgment  was 
entered  In  accordance  with  the  prayer  of  the 
complaint,  and  an  appeal  was  taken  by  the 
county  of  Columbia. 

There  are  but  two  questions  raised  by  the 
record  In  this  case:  <1)  Did  the  complaint 
state  a  cause  of  action?  and  (2)  was  the 
court  authorized  to  enter  Judgment  upon  the 
pleadings?  It  may  be  here  stated  that  upon 
the  overruling  of  the  demurrer,  the  defend- 
ants refused  to  plead,  and  Judgment  was  en- 
tered upon  the  pleadings.  It  is  the  conten- 
tion of  the  appellants  that,  under  the  provi- 
sions of  the  Code  for  the  bringing  of  actions 
by  parties  in  Interest  this  complaint  did  not 
state  a  cause  of  action;  that  the  sharehold- 
ers, and  not  the  bank,  were  the  real  parties 
In  interest  and  the  only  parties  who  could 
sustain  this  action.  Section  4824,  2  Ballin- 
ger's  Ann.  Codes  &  St,  provides  that  every 
action  shall  be  prosecuted  in  the  name  of  the 
real  party  In  Interest  except  as  is  otherwise 
provided  by  law.  Section  4825  provides  that 
an  executor  or  administrator,  or  guardian  of 
a  minor  or  person  of  unsound  mind,  a  trus- 
tee of  an  express  trust  or  a  person  author- 
ized by  statute,  may  sue  without  Joining  the 
person  for  whose  benefit  the  suit  is  pros- 
ecuted. We  are  satisfied  that  the  bank  here 
had  authority  to  sue  under  the  last  section 
quoted,  if.  Indeed,  it  did  not  under  the  first 
A  bank  is  composed  of  its  shareholders,  and, 
whUe  the  law  assesses  the  shares  to  the 
shareholders.  It  Imposes  upon  the  bank  the 
duty  of  making  out  and  delivering  to  the  as- 
sessor of  the  county  in  which  the  bank  la 
located  a  statement  verified  by  the  oath  of 
the  cashier  of  said  bank,  showing  the  name 
of  each  shareholder,  with  his  residence  and 
the  number  of  shares  belonging  to  him.  It  is 
also  the  duty  of  the  bank,  under  the  law,  to 
pay  the  tax  collector  the  taxes  authorized  by 
this  assessment  when  they  become  due,  and 
the  taxes  are  made  a  lien  npon  the  real  es- 
tate of  the  bank.    If  the  bank  is  liable  for 
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the  payment  of  the  taxes,  and  the  law  Im- 
poses upon  It  the  duty  of  paying  them,  then 
a  trnat  Is  Imposed  upon  the  bank  by  the  law 
(or  the  payment  of  the  taxes,  and  the  bank 
could  properly  bring  the  action  under  sec- 
tion 4825,  supra.  As  a  practical  fact,  the  as- 
sessor goes  to  the  cashier  of  the  bank  to 
obtain  his  data.  In  fact.  It  frequently  oc- 
curs that  the  owners  of  the  shares  are  non- 
residents, and  the  tax  could  not  be  collected 
In  any  other  way. 

It  Is  urged  by  the  appellants  that  the  share- 
holders would  have  a  right  to  bring  this  ac- 
tion, and  that  they  would  have  a  right  to 
go  before  the  board  of  equalization  to  resist 
the  raising  of  their  assessment  It  may  be 
that  this  is  true,  but  It  is  not  necessary  to 
determine  that  question  In  this  case.  The 
law  certainly  has  constituted  the  bank  the 
trustee  of  the  shareholders  for  the  purpose 
of  returning  the  assessable  property  to  the 
assessor,  and  of  paying  the  taxes  on  the  same 
to  the  collector. 

It  Is  urged  by  the  appellants  that  ufider 
the  provisions  of  the  Code,  the  court  should 
have  taken  testimony  before  entering  judg- 
ment In  faTor  of  the  respondent;  but  we 
think,'  under  the  provisions  of  section  5090, 
2  Ballinger's  Ann.  Ckides  &  St,  the  court  was 
Justified  In  entering  judgment  upon  the  plead- 
ings. 

Some  argument  seems  to  be  based  upon  the 
fact  that  the  respondent  did  not  go  before  the 
hoard  of  equalization  to  obtain  a  reduction 
of  the  assessment,  but  under  the  allegations 
of  the  complaint  which  are  not  controverted, 
the  respondent  wss  misled  by  the  statement 
of  the  assessor.  When  the  list  was  furnished 
to  the  assessor,  and  he  stated  to  the  respond- 
ent that  the  property  would  be  assessed  at 
the  same  yalue  that  It  was  the  year  before, 
we  think  It  had  a  right  to  rely  upon  that 
statement,  snd  a  fraud  was  perpetrated  upon 
it  when  the.  assessment  was  Raised.  Rely- 
ing npon  the  statement  of  the  assessor,  It 
bad  no  notice  that  the  assessment  was  raised; 
for  the  law  provides  that,  when  the  board  of 
eqnallEation  raises  the  assessment  as  made  by 
the  assessing  officer,  notice  must  be  given  to 
die  taxpayer.  In  this  instance  no  notice 
was  given,  because  the  assessment  was  not 
raised  by  the  board  of  equalization,  and  the 
respondent  had  no  opportunity  to  review  the 
action  of  the  assessor.  The  Judgment  is  af- 
firmed. 

RSAVIS,  ANDERS,  and  WHITE,  JJ.,  con- 
cur. 


(»  Wasb.  432) 

DAVIS  V.  RICHARDS. 
(Supreme  Court  of  Washington.    Dec.  8,  1900.) 

PUBLIC    LANDS— PROCEEDINGS    IN    I<AN1>    OP- 
nCB— APPB^ALr-WAIVER. 

One  who  appeals  from  an  order  of  the  lo- 
cal land  office  allowing  an  adverse  claimant  to 
make  a  homesteBd  entry  for  their  Joint  benefit, 
and  refuses  to  accept  an  agreement  securing 


such  benefit  tendered  by  the  entryman  pend- 
ing the  appeal  in  pursuance  of  the  order,  does 
not  thereby  waive  or  lose  any  rights  which  have 
accrued  to  him  under  such  order,  though  the 
appeal  is  detei'mined  against  him. 

Appeal  from  superior  court,  Kittitas  coun- 
ty;  John  B.  Davidson,  Judge. 

Ejectment  by  O.  S.  Davis  against  David 
B.  Richards.  From  a  judgment  for  plain- 
ticr,  defendant  appeals.    Reversed. 

B.  Pruyn,  for  appellant  Graves  &  Bngle- 
bart  and-H.  J.  Snively,  for  respondent 

DUNBAR,  C.  J.  The  appellant  respond- 
ent one  Sylvls,  and  one  Stewart  Improved 
and  occupied  public  lands  before  their  sur- 
vey. When  the  lands  were  surveyed  It  was 
discovered  that  all  four  of  these  men  bad 
Improvements  on  the  40-acre  tract  which  Is 
the  subject  of  this  controversy;  the  appel- 
lant and  Sylvls  residing  on  the  same,  and 
the  respondent  and  Stewart  having  improve- 
ments and  cultivation  thereon.  After  the 
plat  of  the  survey  bad  been  filed  in  the 
United  States  land  office  at  North  Yakima, 
the  appellaut  offered  to  make  homestead  en- 
try on  said  40-acre  tract,  with  other  lands, 
but  his  application  was  denied;  and  It  was 
held  by  the  local  land  office  that  there  was 
a  simultaneous  application  to  enter  said-  land 
by  the  appellant  and  respondent,— Sylvls  and 
Stewart  making  no  claim.  A  hearing  was 
ordered  to  determine  the  rights  of  the  par- 
ties, and  upon  appeal  to  the  secretary  of  the 
Interior  It  was  held  that  the  respondent 
would  be  allowed  to  make  final  proof  of  the 
tract,  with  other  lands,  and  a  patent  would 
be  Issued  to  him,  upon  his  tendering  to  the 
appellant  and  Sylvls  an  agreement  In  writ- 
ing to  convey  to  each,  respectively,  the  part 
of  the  land  occupied  by  him.  It  Is  conceded 
that  In  a  proper  case  the  plan  adopted  by 
the  land  department  was  a  legal  and  suit- 
able one.  After  the  respondent  had  proved 
up  on  the  land,  he  brought  this  action  In 
ejectment.  Upon  the  trial  he  swore  that  he 
tendered  a  contract  to  the  appellant  and 
Sylvls,  as  directed  by  the  decision  of  the 
secretary,  and  that  the  appellant  refused  to 
accept  the  same.  The  testimony  of  the  ap- 
pellant was  that  the  respondent  presented 
him  a  writing,  which  he  did  not  take,  and 
would  not  sign  without  an  opportunity  to 
consult  an  attorney;  that  It  was  never  pre- 
sented again;  and  that  no  deed  for  that 
portion  of  the  40  which  had  been  assigned 
to  appellant  had  ever  been  tendered  to  him 
by  the  respondent  This  was  substantially 
all  the  testimony  there  was  in  the  case,  with 
the  exception  of  the  exhibits  filed,  which 
constituted  the  record  of  the  proceedings  in 
the  land  department  On  the  conclusion  of 
the  testimony,  the  Judge  directed  the  Jury 
to  bring  In  a  verdict  for  the  plaintiff,  and 
Judgment  was  entered  accordingly. 

Several  assignments  of  error  are  relied 
npon  by  the  appellant  among  which  are  er- 
rors In  relation  to  the  admission  and  rejec- 
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tlon  of  testimony;  but,  with  the  view  we 
take  of  the  general  proposition,  it  is  not 
necessary  to  discuss  them  here,  for  we  think 
that  the  court  not  only  erred  in  Instructing 
the  Jury  to  bring  in  a  verdict  for  the  re- 
spondent, but  that  under  the  undisputed  tes- 
timony he  should  have  instructed  a  verdict 
for  the  appellant.  It  never  was  found  by 
any  tribunal  In  the  history  of  litigation  In 
the  land  department  that  the  respondent  was 
entitled  to  the  portion  of  the  40  in  dispute 
which  was  accredited  by  the  department  to 
the  appellant,  but  an  investigation  of  this, 
case  was  ordered  by  the  land  department, 
and,  upon  the  testimony  produced,  it  was 
found  that  the  appellant  was  entitled  to  one- 
fourth  of  this  40,  the  respondent  to  one- 
fourth,  and  Sylvls  and  Stewart  to  one-fourth 
«ach.  It  was  by  virtue  of  that  finding  of 
fact  that  the  respondent  was  allowed  to  en- 
ter the  whole  tract  of  land,  the  rules  of  the 
department  not  allowing  an  entry  of  less 
than  a  40-acre  subdivision  of  a  section.  The 
department  in  its  order  held,  in  ettect,  that 
the  respondent  should  enter  this  whole  tract. 
In  his  own  right  for  the  portion  of  it  which 
had  been  found  to  belong  to  him,  and  as  a 
trustee  for  the  others;  and  we  are  at  a  loss 
to  know  upon  what  theory  he  can  now  claim 
a  right  to  the  whole  tract,  and  ask  to  have 
the  cestui  que  trust  ejected  from  his  portion 
of  the  tract.  The  argument  seems  to  be 
that,  because  be  presented  an  agreement  to 
the  appellant  that  he  would  deed  him  this 
land  when  be  had  perfected  title  thereto, 
and  the  appellant  refused  to  accept  the  same, 
the  appellant  waived  his  claim  to  any  rights 
which  he  may  have  had  under  the  ruling  of 
the  land  department  allowing  the  respondent 
to  enter  the  land  for  his  benefit  and  the  bene- 
fit of  the  other  parties  mentioned.  At  the 
time  that  this  agreement  was  presented  to 
the  appellant,  he  was  prosecuting  an  appeal 
from  the  order  of  the  land  department,  and 
he  may  reasonably  have  concluded  that,  if 
he  made  himself  a  party  to  the  agreement 
which  was  tendered  him  by  the  respondent, 
it  would  estop  him  from  pursuing  his  ap- 
peal in  the  department.  But  it  does  not 
follow,  we  think,  that,  because  he  saw  fit 
to  appeal  from  the  ruling  of  the  department 
in  relation  to  the  entry  of  respondent,  the 
appellant  claiming  that  he  was  entitled  to 
enter  the  whole  tract,  he  lost  any  rights 
which  had  accrued  to  him  by  reason  of  the 
order  of  the  department  allowing  respondent 
to  make  the  entry  as  aforesaid.  It  might  as 
well  be  argued  that  because  a  party  in  a 
civil  court  appealed  from  a  judgment  in  his 
favor  with  which  he  was  dissatisfied,  and 
the  appeal  terminated  against  him,  he  had 
waived  any  rights  which  be  had  in  the  Judg- 
ment of  the  lower  court.  While  it  is  true 
that  the  literal  command  of  the  department 
was  that  respondent  should  enter  into  an 
agreement  to  convey  a  portion  of  this  land 
to  the  appellant  and  Sylvls,  the  real  Inten- 
tion evidently  was  that  the  agreement  was 


only  to  Insure  the  essential  act  of  convey- 
ing the  land  after  title  had  been  obtained. 
It  never  having  been  decided  by  any  tri- 
bunal that  respondent  was  entitled  to  the 
land  occupied  by  the  appellant,  and  a  deed 
to  the  same  never  having  been  tendered  to 
appellant,  no  cause  for  ejectment  existed. 
The  Judgment  is  reversed. 

FULLERTON,   REAVIS,   and   ANDERS, 
33.,  concur. 


(23  Wasb.  S17) 

TITTLE  OtJARANTBE  &  TRUST  00.  T. 

NORTHWESTERN  THEATRICAIi 

ASS'N  (SEIATTLE  THEATER 

CO.,  Garnishee). 

(Supreme  Court  of  Washington.    Dec.  IS, 
1900.) 

GARNISHMENT— JDRISDICTION—CHANGK  OF 
VENUE— WAIVBB. 

1.  Under  Laws  1893,  p.  95,  §  22,  providing 
that,  if  the  answer  of  a  garnishee  is  contro- 
verted, it  shall  be  tried  as  other  cases,  on 
change  of  venue  of  the  main  action  on  motion 
of  defendant  the  garnishment  proceedings  are 
properly  removed  with  the  main  action. 

2.  2  Ballinger's  Ann.  Codes  &  St.  §  4855,  pro- 
viding that  actions  shall  be  tried  in  the  county 
of  defendant's  residence,  does  not  apply  to  gar- 
nishment proceedings. 

3.  A  garnishee,  having  answered  and  waived 
a  jury,  cannot  object  that  the  proceedings  on 
his  answer  are  not  tried  in  the  county  of  ills 
residence. 

Appeal  from  superior  court.  Pierce  county; 
Thomas  Carroll,  Judge. 

Action  by  the  Title  Guarantee  &  Trust 
Company  against  the  Northwestern  Theat- 
rical Association  (Seattle  Theater  Company, 
garnishee).  From  a  Judgment  against  the 
garnishee,  it  appeals.    Afilrmed. 

H.  S.  Griggs,  R.  C.  Strudwlck,  and  W.  A. 
Peters,  for  appellant.  W.  O.  Chapman,  for 
Title  Guarantee  &  Trust  Co.,  phjlntiff.  T.  L. 
Stiles  and  3.  M.  Ashton,  for  Northwestern 
Theatrical  A&s'n,  respondent. 

REAVIS,  jr.  Plaintiff  commenced  an  action 
In  King  county  against  defendant,  and  in 
such  action  filed  an  affidavit  for  a  writ  of 
garnishment,  and  the  garnishee  (appellant) 
was  summoned  to  answer.  The  defendant 
appeared  and  demurred  to  the  complaint,  and 
demanded  that  the  place  of  trial  be  changed 
to  Pierise  county,  whereupon  a  change  of 
venue  for  the  trial  of  the  action  to  Pierce 
county  was  granted,  and  the  cause  was  after- 
wards tried  in  that  county.  Thereupon  the 
garnishee  (appellant)  objected  to  the  Juris- 
diction of  the  court  to  try  the  controversy  In- 
volved in  the  garnishment  in  Pierce  county, 
because  of  the  residence  of  the  garnishee  (ap- 
pellant) in  King  county.  The  merits  of  the 
controversy  Involved  the  Indebtedness  of  the 
gamlsliee  (appellant)  to  the  defendant  un- 
der a  written  contract  with  the  defendant, 
a  theatrical  association,  which  was  an  un- 
dertaking on  the  part  of  the  association  to 
furnish  the  garnishee  (appellant),  a  theater 
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companj,  with  attractions  In  theatrical  ex- 
blbltions  in  Seattle. 

There  are  substantially  two  questions  pre- 
sented on  appeah  The  first  is  the  jurisdic- 
tion of  the  superior  court  of  Pierce  county 
to  determine  the  garnishment  proceeding. 
The  garnishment  Issue  was  auxiliary  and 
ancUlaiy  to  the  main  action,  and  a  part  of 
such  action.  Under  section  22  of  the  stat- 
ute relative  to  garnishments  (Laws  1893,  p. 
S6),  it  is  declared  that,  if  the  answer  of  the 
garnishee  is  controTerted,  it  shall  be  tried  as 
otber  cases:  provided,  however,  no  plead- 
ings shall  be  necessary  on  siKh  issue,  other 
than  the  affidavit  of  the  plalntitf  and  the 
answer  of  the  garnishee,  and  the  reply  con- 
troverting such  answer.  We  do  not  think 
that  section  4855,  2  Balllnger's  Ann.  Codes 
■&  St,  relates  to  garnishments.  It  la  appli- 
-cable  to  original  or  Independent  actions.  See 
Sherwood  v.  Stevenson,  23  Conn.  437;  Rail- 
way Co.  T.  Reynolds,  72  UL  487,  HiUer  v. 
Mason,  51  Iowa,  239,  1  N.  W.  483;  Trust  Co. 
▼.  Pltner,  17  Waah.  365,  49  Pac.  505;  KeUy 
T.  Ryan,  8  Wash.  536,  36  Pac.  47&  But  gar- 
nishee (appellant)  filed  an  answer  and  waived 
a' Jury  in -the  proceeding.  The  proceeding 
was  properly  heard  where  the  main  action 
was  tried. 

Upon  the  merits  of  the  controversy  here, 
the  findings  of  the  superior  court  sustained 
the  judgment.  The  principal  Issue  was  the 
■establishment  and  construction  of  the  writ- 
ten contract  l)etween  defendant  and  gar- 
nishee (appellant),  and  we  are  satisfied  with 
the  construction  given  the  contract  We 
have  examined  the  evidence  in  connection 
with  the  findings  of  fact  and  they  are  suf- 
ficiently supported  to  apply  the  rule  tliat  the 
findings  of  the  trial  court  will  not  be  dis- 
turbed if  .there  is  substantial  evidence  sus- 
taining them.    The  judgment  is  affirmed. 

DUNBAB,  0.  J„  and  FULLERTON,  J., 
-concur. 


(23   Wash.  S20) 

KIMBALL  ▼.SCHOOL  DIST.  NO.  122  OF 
SPOKANE  OOUNTY  et  al. 

(Supreme  Court  of  Washington.    Dec.  13,  1900.) 

8CHOOI.S  AND  SCHOOL  DISTRICTS— TBACHBR'S 

CBRTIFICATES— COLLATERAL,  ATTACK 

—CONTRACTS— ENTIRETY. 

.  1.  In  an  action  by  a  school-teacher  against 
a  school  district  to  recover  on  a  contract  to 
teach  the  public  schools  of  snch  district,  a 
temporary  certificate  issued  b^  the  superintend- 
ent of  county  schools,  entitling  the  holder  to 
teach  therein,  was  not  subject  to  collateral  at- 
tack, there  being  no  allegation  of  fraud,  since 
such  oSicer  was  presumed  to  have  faithfully 
discharged  his  duty,  in  the  issuance  thereof. 

2.  PlaintiBf  contracted  with  defendant  school 
district  to  teach  a  public  school  for  a  term  of 
nine  months  from  September  Itith,  the  con- 
tract specifying  that  she  should  not  be  entitled 
to  compensation  after  expiration  of  her  teach- 
er's certificate.  Subsequently  she  failed  to 
obtain  such  certificate  covering  the  period  con- 
tracted for,  but  was  granted  a  temporary  cer- 
tificate by  the  superintendent  of  county  schools, 


entitlinj;  her  to  teach  until  the  next  regular  ex- 
amination, on  November  15th.  The  school  dis- 
trict refused  to  allow  her  to  enter  on  her  duties 
at  the  Iieginning  of  the  term,  and  plaintiff 
brought  suit  for  the  contract  price  for  the  full 
term.  Held,  that  plaintiff  could  not  recover, 
since  her  failure  to  qualify  as  a  teacher  for  the 
full  term  was  a  breach  of  a  material  part  of 
an  entire  contract,  releasing  the  other  party 
from  all  obligation  thereunder. 

Appeal  from  superior  conrt  Spokane  coun- 
ty;  William  E.  Richardson,  Judge. 

Action  Toj  Maud  ^imball  against  school  dis- 
trict No.  122  of  Spolune  county  and  others. 
From  a  judgment  for  plaintiff,  defendants  ap- 
peal   Reversed. 

Danson  &  Huneke,  for  appellants.  S.  O. 
Alien  and  Jas.  Dawson,  for  respondent 

WHITE,  J.  The  plaintiff  brings  this  ac- 
tion against  school  district  No.  122  of  Spo- 
kane county  to  recover  on  a  contract  to  teach 
the  public  school  of  said  district  She  al- 
leges that  on  the  6th  of  May,  1895,  she  en- 
tered into  a  contract  with  the  defendants 
for  that  purpose,  substantially  as  follows: 
"It  is  hereby  agreed  by  and  between  the 
directors  of  school  district  No.  122,  county 
of  Spokane,  state  of  Washington,  and  Maud 
Kimball,  the  holder  «C  a  teacher's  certifi- 
cate, now  In  force  In  said  county,  that  said 
teacher  Is  to  teach  and  govern  and  conduct 
the  public  school  of  said  district"  etc,  "for 
a  term  of  nine  months,  commencing  on  the 
16th  day  of  September,  1895,  for  the  sum  of 
sixty  dollars  per  month,  to  be  paid  at  the 
end  of  each  school  month,"  etc.,  "provided 
that  if  said  teacher  shall  be  legally  dismissed 
from  school,  or  shall  have  her  certificate  law- 
fully annulled  by  expiration  or  otherwise, 
then  said  teacher  shall  not  be  entitled  to 
compensation  from  and  after  such  dismissal 
or  annulment"  etc.  She  further  alleges  that  ' 
oa  the  16th  day  of  September,  1895,  she  was 
ready,  willing,  and  able  to  perform  the  con- 
ditions of  said  contract  on  her  part  to  be 
performed,  and  was  so  ready,  willing,  and 
able  to  perform  the  same  during  said  term  of 
nine  mouths  commencing  on  said  16th  day  of 
September,  1895;  that  on  said  16th  day  of 
September,  1895,  and  at  other  days  and  dates 
thereafter,  during  said  term,  plaintiff  offered 
to  perform  the  same,  but  -  the  defendant 
wrongfully  anc  without  cause  wholly  failed 
and  refused  to  permit  her  to  teach  said 
school,  to  her  damage  In  the  sum  of  $540. 
The  answer  of  the  defendants  amounts  to  a 
general  denial  of  the  portion  of  the  com- 
plaint above  set  out,  and  also  denies  the  dam- 
ages. It  is  further  set  out,  as  a  separate  de- 
fense, that  the  plaintiff  did  not  hold  a  certifi- 
cate- from  the  county  superintendent  of  the 
county,  or,  from  any  other  source,  licensing 
her  to  teach  school  for  the  school  year  com- 
mencing Septeml>er  16,  1805;  that  the  certifi- 
cate which  she  had  held  for  the  preceding 
year  prior  to  the  16tb  of  September,  1895,  had 
hipsed  and  expii-ed,  and  on  said  date  was  of 
no  force  and  effect;   that  said  plaintiff  bad 
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taken  an  examination  prior  to  said  16th  day 
of  September,  1895,  but  had  failed  to  pass 
said  examination,  and  failed  to  obtain  from 
said  county  superintendent  a  certificate,  said 
county  superintendent  refusing  to  issue  her 
a  certificate  for  the  reason  that  he  had  found 
her  incompetent  by  reason  of  her  having 
failed  to  successfully  pass  an  examination; 
that  the  board  of  directors  refused  to  allow 
her  to  teach,  for  the  reason  that  she  did  not 
have  the  certificate  proyided  for  In  said 
agreement,  and  for  the  further  reason  that 
she  was  incompetent  This  affirmative  de- 
fense was  denied  by  the  plaintiff. 

The  proof  establishes  the  mailing  of  the 
contract  as  alleged.  It  further  appears  from 
the  evidence  that  when  the  contract  was  en- 
tered into  the  plaintiff  was  the  holder  of  a 
third-grade  county  certificate,  entitling  her  to 
teach  In  Spokane  county  for  one  year  from 
the  iSth  day  of  August,  1894.  It  further 
appeared  that  in  August,  1895,  the  plaintiff 
was  a  resident  of  Spokane  county,  and  that 
she  appeared  before  the  board  of  examiners 
of  Spokane  county,  and  took  an  examination 
for  a  teacher's  certificate,  but  she  failed  to 
pass,  and  was  refused  a  certificate.  She 
made  no  complaint  at  the  time  of  the  exam- 
ination that  she  was  unwell  and  unable  to 
take  the  examination.  The  court  admitted 
evidence  In  rebuttal  tending  to  show  that 
the  plaintiff  was  unwell  and  unable  to  take 
the  examination.  After  her  failure  to  take 
the  examination,  the  county  superintendent 
of  schools  for  Spokane  county  granted  her  a 
temporary  certificate,  as  follows:  "Tempo- 
rary Certificate.  Common  Schools  of  the 
State  of  Washington.  This  Is  to  certify  that 
Miss  Maud  Kimball,  having  filed  in  my  ofilce 
evidence  of  being  a  person  of  good  moral 
.  character  and  of  ability  to  teach  and  govern, 
is  hereby  granted  this  temporary  certificate, 
which  entitles  her  to  teach  in  the  common 
schools  of  Spokane  county,  state  of  Wash- 
ington, antil  the  next  regular  examination 
of  teachers  of  said  county.  This  certificate 
Is  granted  upon  the  following  evidence  of 
ability  to  teach,  viz.:  Third  grade  certificate 
granted  August  18.  1895  [1894];  nine  months' 
experience,  district  No.  122.  Valid  until  Nov. 
15,  1895.  Dated  at  Spokane,  this  26tb  day 
of  August,  1895'.  Z.  Stewart,  Superintendent 
County  Schools,  Spokane  County,  Washing- 
ton." The  evidence  further  tends  to  show 
tliat  on  September  16,  1895,  the  plaintiff  pre- 
sented herself  with  this  certificate  to  the 
board  of  directors  of  the  defendant  district, 
at  the  school  house  of  the  district,  to  carry 
out  her  contract;  but  the  directors  refused  to 
allow  her  to  teach,  and  substituted  another 
in  her  place.  The  evidence  tends  to  show 
that  the  directors  knew  that  she  had  failed 
to  pass  an  examination  before  the  board  of 
examiners.  No  evidence  was  offered  to  prove 
that  at  any  time  after  August,  ISitS,  the 
plaintiff  had  a  teacher's  certificate  other  than 
the  temporary  certificate  above  set  forth. 
The  Jury  found  a  verdict  In  favor  of  the 


plaintiff  for  the  full  amount  claimed.  A  mo- 
tion was  made  to  set  aside  the  verdict  and 
for  a  new  trial,  on  the  grounds:  (1)  Insuffi- 
ciency of  the  evidence  to  Justify  the  verdict; 
(2)  that  the  verdict  is  against  the  law;  (3) 
error  in  law  occurring  at  the  trial  and  ex- 
cepted to  at  the  time.  This  motion  was  over- 
ruled, and  Judgment  was  entered  upon  the 
verdict  Proper  exceptions  were  taken  to  the 
rulings  of  the  court  and  the  entry  of  the 
Judgment. 

At  the  close  of  the  plaintiff's  testimony,  the 
defendants  moved  the  court  to  grant  a  non- 
suit, and  to  withdraw  the  case  from  the  Jury, 
and  render  Judgment  for  the  defendants,  stat- 
ing, as  a  reason,  that  the  plaintiff  had  wlioUy 
failed  to  prove  a  sufficient  cause  for  the  Jury, 
and  the  further  reason  that  the  testimony  of 
the  plaintiff  shows  that  she  was  not  qualified 
to  teach  at  the  time  of  the  alleged  breach  of 
the  contract  Proper  exceptions  were  taken 
to  the  refusal  of  the  court  to  grant  said  mo- 
tions. 

The  law  in  force  at  the  time  this  contract 
was  entered  Into,  and  at  the  time  the  plain- 
tiff offered  to  perform  its  conditions,  was  as 
follows: 

"No  person  shall  be  accounted  as  a  quali- 
fied teacher,  within  the  meaning  of  the  school 
law,  who  has  not  first  appeared  before  the 
board  of  examiners  of  the  county  in  whicli' 
he  proposes  to  teach  and  received  a  certifi- 
cate setting  forth  his  qualifications;  or  has 
not  a  state  certificate  or  a  life  diploma  from 
the  state  board  of  education,  or  a  temporary 
certificate  granted  by  the  county  superin- 
tendent"   1  Hill's  Code.  §  802. 

"JEach  county  superintendent  shall  have  the 
power,  and  It  shall  be  his  duty.  •  *  *  to 
appoint,  for  one  year,  two  persons  holding 
the  highest  grade  certificate  In  his  county, 
and  such  persons,  with  the  county  superin- 
tendent shall  constitute  a  board  of  examiners 
for  the  examination  of  teachers.  It  shall  Ik> 
the  duty  of  the  county  board  of  examiners 
in  all  counties  to  be  at  the  county  seat  on 
the  second  Thursday  of  the  months  of  Feb- 
ruary, May,  August,  and  November  of  each 
year  for  the  purpose  of  examining  teachers. 
The  superintendent  shall  give  ten  days'  no- 
tice of  the  same  by  publication  in  some  news- 
paper of  general  circulation,  published  in 
his  county,  or  if  there  be  no  newspaper,  then 
by  posting  up  handbills,  or  otherwise.  Such 
examination  shall  be  conducted  according  to 
the  rules  prescribed  by  the  state  board  of 
education,  and  no  other  questions  shall  be 
used  except  those  furnished  by  the  said 
board."    Id.  §  776. 

"•  •  •  Any  teacher  to  whom  certificate 
has  been  granted  by  any  county  board  of  ex- 
aminers in  this  state,  or  by  lawful  examlnerR 
In  any  other  state  or  territory,  the  require- 
ments to  obtain  which  shall  not  have  been 
less  than  the  requirements  to  obtain  a  certifi- 
cate in  ihls  state,  or  any  teacher  holding  a 
diploma  or  certificate  of  graduation  from  any 
state  or  territorial  normal  school  or  univer- 
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sity,  or  from  the  normal  department  of  the 
university  of  Washington,  may  present  the 
same,  or  a  certified  copy  thereof,  to  the  coun- 
ty superintendent  of  *any  county  in  this  state 
■where  said  teacher  desires  to  teach,  and  It 
shall  be  the  duty  of  said  county  superintend- 
ent, upon  such  evidence  of  fitness  to  teach,  to 
grant  to  said  person  a  temporary  certificate, 
which  shall  entitle  him  to  teach  in  the  com- 
mon schools  of  the  county  wherein  it  is  gran- 
'  ted  until  the  next  examination  of  teachers: 
provided,  that  the  provisions  of  this  clause 
shall  apply  only  to  such  teachers  as  were  not 
residents  of  the  cotmty  at  the  time  of  the  last 
preceding  examination,  or  were  unable,  by 
reason  of  sickness  or  other  unavoidable  cause, 
to  attend  said  examination;  and  provided, 
further,  that  the  county  superintendent  may 
require  of  such  person  a  written  statement  of 
such  facts,  verified  by  afildavit;  and  provid- 
ed, further,  that  the  county  board  may,  at 
their  discretion,  indorse  certificates  from  oth- 
er counties  in  this  state  for  the  unexpired 
term  thereof.  All  applicants  for  certificates 
shall  be  at  least  seventeen  years  of  age,  shall 
have  attended  a  teachers'  institute,  and  shall 
^e  examined  in  reading,  penmanship,  orthog- 
raphy, written  and  mental  arithmetic,  geogra- 
phy, English  grammar,  physiology  and  hy- 
giene, history  and  constitution  of  the  United- 
States,  school  law  and  constitution  of  the 
state  of  Washington,  and  the  theory  and  art 
of  teaching;  but  no  person  shall  receive  a 
first-grade  certificate  who  does  not  pass  a 
satisfactory  examination  In  the  additional 
branches  of  natural  philosophy,  English  liter- 
ature, and  algebra."    Id.  §  777. 

The  appellants  maintain  that  temporary 
certificates  can  be  granted  only  to  persons 
■who  ■were  not  residents  of  the  coutity  at  the 
last  preceding  examination,  or  who  were  un- 
able, by  reason  of  sickness  or  other  unavoid- 
able cause,  to  attend  said  examination;  that 
Inasmuch  as  the  plaintiff  was  a  resident  of 
the  comity,  and  attended  ■  the  last  examina- 
tion, and  failed  to  pass,  the  temporary  cer- 
tificate given  to  her  was  void,  and  that  It  ap- 
peared from  the  face  of  it  that  It  was  void. 
A  case  might  arise  where  a  person  was  taken 
sick  during  the  examination,  and,  for  that 
reason,  would  be  unable  to  take  the  examina- 
tion. We  have  no  doubt  that  under  such  cir- 
cumstances the  superintendent  could  grant  a 
temporary  certificate  until  the  next  examina- 
tion. It  Is  doubtful,  however,  whether  such 
certificate  can  be  Issued  to  a  person  who  has 
taken  the  examination  before  the  board,  and 
failed,  without  complaint  as  to  sickness  at  the 
time  of  taking  the  examination.  The  re- 
spondent, however,  contends  that  it  is  not 
necessary  to  set  forth  in  the  temporary  cer- 
tificate the  reason  for  which  it  is  granted; 
that  the  presumption  is  in  favor  of  the  super- 
intendent doing  his  duty,  and  that  he  either 
knew  the  fact  of  the  sickness  of  the  plaintir 
or  required  the  necessary  affidavit  of  that 
fact;  that  the  resp'.nsibllity  for  issuing  the 
certificate  is  upon  the  superintendent    She 


cites  in  support  of  her  contention  the  well- 
kndwn  rule  that  "the  law  constantly  presumes 
that  public  officers  charged  with  the  perform- 
Jince  of  otuclal  duty  have  not  neglected  the 
same,  but  have  duly  performed  it  at  the  prop- 
er time  and  la  the  proper  manner.  In  the 
absence  of  evidence  to  the  contrary,  this  pre- 
sumption will  prevail,  but  it  is  not  an  Indis- 
putable one,  and  may  be  overcome  by  counter- 
vailing evidence.  Where  the  rights  of  the 
public  require  It,  the  presumption  In  favor  of 
due  performance  Is  liberal,  and  the  evidence 
to  overthrow  it  must  be  clear.  This  presump- 
tion is  in  accordance  with  the  established  and 
familiar  maxim,  'Omnia  prsesumuntur  rite  et 
Bolemniter  esse  acta  donee  probetur  In  con- 
trarium,'— everything  is  presumed  to  be  right- 
ly and  duly  performed  until  the  contrary  is 
shown.  The  presumption  Is  constantly  In- 
dulged In  support  of  aU  kinds  of  official  ac- 
tion."   Mechem,  Pub.  Off.  i  579. 

The  statute  does  not  require  the  superin- 
tendent to  set  forth  In  the  temporary  certifi- 
cate the  reason  for  which  it  was  given.  In 
fno  event  can  he  give  such  temporary  certifi- 
cate unless  there  Is  evidence  of  the  fitness  of 
the  applicant  to  teach.  The  recital  in  the 
temporary  certificate  that  "this  certificate  Is 
granted  upon  the  following  evidence  of  ability 
to  teach,  viz.:  Third-grade  certificate  gran- 
ted August  18,  1895  [1894];  nine  months'  ex- 
perience district  No.  122,"— simply  sets  forth 
the  statutory  requirement  of  the  evidence  of 
fitness  to  teach,  and  not  the  reason  for  issu- 
ing the  temporary  certificate.  We  do  not 
think  that  this  temporary  certificate  was  sub- 
ject to  a  collateral  attack.  We  do  not  mean, 
however,  to  hold  that  It  could  not  be  assailed 
for  fraud,  but  the  pleadings  In  this  case  con- 
tain no  allegations  of  fraud  or  collusion  In  ob- 
taining the  certificate.  George  v.  School  Dlst., 
20  Vt.  405;  State  v.  Grosvenor,  19  Neb.  494, 
27  N.  W.  728;  School  Dlst.  v.  Sterrlcker,  86 
III.  503;  Doyle  v.  School  Directors,  36  111. 
App.  653. 

The  appellants  claim,  however,  that  It  was 
Incumbent  upon  the  respondent  to  show  at 
the  'time  she  offered  to  teach  that  she  was 
duly  licensed  to  teach  for  the  full  term  of 
nine  months  from  September  16,  1895.  This 
contention,  we  think.  Is  sound.  The  respond- 
ent contracted  to  teach  for  a  full  term  of  nine 
months.  This  is  an  entire  contract.  She 
sues  upon  It  as  an  entire  contract,  and'  re- 
covers upon  it  as  an  entire  contract  The  re- 
spondent by  the  contract  bound  herself  to 
render  continuous  services  as  a  teacher  for 
nine  months.  She  proves  ability  to  teach 
only  two  months  of  that  term,  and  fails  to 
show  that  she  was  qualified  In  any  respect 
to  teach  the  remaining  seven  months.  The 
board  of  directors,  when  she  tendered  her 
services  with  a  temporary  certificate  good  for 
two  months  only,  were  not  required  under 
the  contract  to  allow  her  to  enter  upon  her 
duties  as  a  teacher,  and  take  the  chances  of 
her  securing  a  certificate  at  the  November 
examination.    No  rule  of  law  is  better  settled 
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than  that,  if  a  contract  la  entire,  it  can  be 
enforced  only  In  its  entirety,  and  a  breach  as 
to  any  material  part  of  an  entire  contract  la 
a  complete  discbarge,  and  releases  the  other 
party  from  his  obligations  to  perform. 
"Where  a  party  falls  to  comply  substantially 
with  an  agreement,  unless  it  is  apportlonable, 
the  rule  Is  well  settled  that  he  cannot  sue 
upon  the  agreement,  or  recover  upon  It  at  all. 
And  under  the  strict  common-law  rule  he 
was  remediless.  But  the  doctrine  has  now 
grown  up,  ttased  upon  equitable  principles, 
that  where  anything  has  been  done  from 
which  the  other  party  has  received  substan- 
tial benefit,  and  which  he  has  appropriated, 
a  recovery  may  be  had  upon  a  quantum 
meruit,  based  on  that  benefit.  And  the  basis 
of  this  recovery  is  not  the  original  contract, 
but  a  new  implied  agreement,  deduclble  from 
the  delivery  and  acceptance  of  some  valuable 
service  or  thing."  Allen  v.  McKibbin,  6 
Mich.  449.  See  also,  Krumb  v.  Campbell,  1Q2 
Cat.  370,  3e  Pac.  664;  Monell  v.  Bums,  4 
Denio,  121.  If  the  respondent  had  been  al- 
lowed to  enter  upon  the  discharge  of  her  con^ 
tract,  and  had  taught  the  two  months  and 
failed  to  get  a  new  certificate,  she  could  hare 
recovered  for  the  two  months,  not  on  the  con- 
tract, however,  but  because  an  implied  con- 
tract arose  as  to  the  two  months.  Hotz  v. 
School  Dlst.  (Colo.  App.)  27  Pac.  15;  Allen 
T.  McKibbin,  supra.  As  a  condition  precedent 
to  the  plaintltTs  right  of  recovery  In  this  ac- 
tion, she  should  have  shown  that  when  she 
ofTered  her  services  to  the  appellants  she  was 
qualified  to  teach,  under  the  laws  of  this 
state,  for  the  full  nine  months  contracted  for. 
Having  failed  to  do  this,  she  was  not  entitled 
to  recover  on  the  alleged  contract  The  Judg- 
ment of  the  court  below  is  reversed,  with  in- 
structions to  dismiss  this  action  at  the  cost 
of  the  respondent,  the  appellants  to  recover 
their  costs  on  appeal. 

DUNBAR,  0.  J.,  and  FULLEBXON  and 
BEAVIS,  JJm  concur. 


(23  Wash.  409) 

PALMER  et  al.  v.  LABEREE  et  al. 

(Supreme  Court  of  Washington.    Dec.  6,  1900.) 

J0DOMSNT8  —  REVIVAL,  -  PROCEBDINQ3      »OR 

RBVIVAL.-STATUTES— CONSnTU- 

TIONALITY— INTEREST. 

1.  Sess.  Laws  1897,  p.  52,  i  1,  provides  that 
after  six  years  from  the  rendition  of  any  judg- 
ment it  shall  cease  to  be  a  lien  against  the  es- 
tate of  the  judgment  debtor.  Section  2  prorides 
that  no  action  shall  be  had  on  any  judgment 
to  continue  the  lien  in  force  for  any  longer 
period  than  six  years  from  its  entry;  and  sec- 
tion 4  repeals  2  Hill's  0>de,  §S  462.  463,  relating 
to  the  renewal  of  judgments.  Held,  that  the 
fact  that  the  supreme  court  had  formerly  con- 
strued section  2  of  the  act  of  1807  unconstitu- 
tional as  impairing  contracts  did  not  preclude 
a  judgment  creditor  from  reviving  his  judg- 
ment under  Hill's  Code,  §S  4(52,  403.  on  the 
ground  that  section  4  of  the  act  of  1897,  repeal- 
ing them,  was  left  in  force,  though  section  2 
was  invalid,  since  such  act  does  not  fail  with- 
in the  class  of  acts  which,  though  unconstitu- 


tional in  part,  may  be  enforced  as  to  the  te- 
mainder,  as  the  legislature  intended  it  to  l>e 
carried  into  effect  as  a  whole;  and  hence,  be- 
ing nnconstitutional  as  ^  whole,  the  judgment 
creditor  was  left  to  the  remedy  provided  by 
such  sections  of  the  Code. 

2.  In  an  action  to  revive  a  judgment  under 
2  Hill's  Code,  {§  462,  463,  commenced  before 
the  expiration  of  six  years  from  its  rendition, 
though  not  tried  until  after  such  period  had  ex- 
pired, an  objection  to  receiving  the  judgment 
in  evidence  on  the  ground  that  Sees.  Laws 
1897,  I  1,  provides  that  after  the  expiration  of 
six  years  from  the  rendition  of  any  judgment 
it  shall  cease  to  be  a  lieu  or  charge  against  the 
estate  of  the  judgment  debtor,  is  nntenabie, 
since  snch  act  is  unconstitutional,  as  impairing 
the  obligation  of  contracts. 

8.  Sess.  Laws  1893,  p.  29,  fixes  the  legal  rate 
of  interest  at  8  per  cent,  per  annum.  Sess. 
Laws  1895,  p.  860,  declares  that  judgments 
founded  on  written  contracts  shall  bear  the 
interest  specified  therein  if  the  rate  ia  specified 
in  the  judgment,  otherwise  such  judgments 
shall  bear  7  per  cent,  interest;  and  Sess.  Laws 
1899,  p.  1%,  provides  that  judgments  on  writ- 
ten contracts  shall  bear  the  interest  specified 
therein,  not  exceeding  10  per  cent,  which  shall 
be  specified  in  the  judgment,  and  all  other 
judgments  shall  bear  6  per  cent  interest. 
Sess.  Laws  1895  and  1899  provide  that  they 
shall  not  be  construed  to  affect  prior  contracts. 
Held,  that  on  reviving  a  judgment  in  which  no 
interest  was  specified,  and  which  was  entered 
in  1894  on  a  note  t>earing  12  per  cent,  intei^ 
est,  the  judgment  creditor  should  be  allowed 
interest  at  8  per  cent  until  Sess.  Laws  1805 
toolc  effect,  from  then  until  Sess.  Laws  1899 
toolt  effect  at  7  per  cent.,  and  at  6  per  cent, 
under  the  latter  laws  until  the  date  of  the  re- 
vival, since 'the  proviso  that  Sess.  Laws  1805 
and  1899  were  not  to  affect  prior  contracts  re- 
lates only  to  contracts  between  parties,  and 
not  to  rights  arising  by  operation  of  law. 

Appeal  from  superior  court,  Olcanogan 
county;   O.  H.  Neal,  Judge. 

Application  by  Lillian  M.  O'Herin,  as  as- 
signee of  John  S.  Palmer,  to  revive  a  Judg- 
ment in  favor  of  her  assignor  against  O.  O. 
Laberee  and  others.  Prom  an  order  reviv- 
ing such  Judgment,  O.  O.  Laberee  appeals. 
Modified  and  affirmed. 

Graves  &  Graves,  for  appellant  Martin 
&  Grant,  for  respondents. 

WHITE,  J.  Lillian  M.  O'Herin,  the  re- 
spondent herein,  who  <daim8  title  by  be- 
quest from  John  S.  Palmer  (who  was  the 
plaintiff  and  Judgment  creditor)  to  a  Judg- 
ment rendered  in  this  cause  in  April,  1894. 
against  the  appellant,  Laberee,  and  others, 
filed  a  motion  to  revive  the  Judgment,  pro- 
ceeding under  sections  462,  463,  2  Hill's  Code, 
relating  to  the  revival  of  Judgments.  The 
appellant  and  the  defendant  Loudon  were 
the  only  Judgment  debtors  served  with  no- 
tice, and  appellant  alone  appeared  and  de- 
fended. He  Interposed  a  demurrer,  which 
was  overruled,  and  then  answered,  putting 
in  issue  the  ownership  of  the  Judgment  and 
its  existence  as  a  demand  against  him.  A 
trial  was  had,  and  an  order  was  made  re- 
viving the  Judgment  From  this  order  the 
appeal  Is  taken. 

The  principal  contention  of  appellant  is: 
That  proceedings  to  revive  the  Judgment  can- 
not be  prosecuted  because  the  statute  pro  ~ 
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Tiding  for  the  revlTal  of  Judgments  has  been 
repealed  by  the  act  of  March  6,  1897,  en- 
titled "An  act  relating  to  the  duration  of 
jodgmentB  and  repealing  sections  462  and 
463,  volume  2,  Hill's  Code  of  Washington." 
Ses8.  Laws  1897,  p.  52.  That,  though  that 
act,  as  originally  adopted,  was  obnoxious  to 
constitutional  provisions  when  applied  to 
judgments  founded  upon  contract  obligations 
Incurred  prior  to  the  passage  of  the  act,  the 
objection  was  obviated  by  the  decision  lo 
Bettman  v.  Cowley,  19  Wash.  207,  53  Pac. 
63,  40  L.  R.  A.  815,  in  which  the  act  was 
construed,  and  one  section  declared  unen- 
forceable, and  that  that  decision,  in  constru- 
ing the  act,  entered  into  and  became  a  port 
of  it.  That  the  remainder  of  the  act,  in- 
cluding the  repealing  clause,  is  valid,  for  the 
court  held  section  2  of  the  act,  which  for- 
bade the  prosecution  of  an  action  upon  a 
Judgment,  unenforceable,  because  to  enforce 
It  would  deprive  the  Judgment  creditor  of 
all  remedy;  and,  If  that  section  is  blotted 
from  the  act,  in  cases  of  this  character,  by 
that  decision,  then  the  Judgment  creditor  has 
a  remedy,  for  he  may  maintain  his  action 
upon  the  Judgment  as  a  common-law  right 
Appellant  also  contends  that,  though  It  be 
held  that  the  effect  of  the  decision  In  Bett- 
man V.  Cowley,  supra,  was  that  the  Judg- 
ment creditor  could  not  be  deprived  of  either 
of  the  remedies  upon  his  Judgment  to  which 
he  was  entitled  when  the  contract  was  made, 
sections  1  and  3  yet  remain,  are  enforceable, 
and  forbid  the  rendition  of  a  Judgment  or 
order  of  revival  when  more  than  six  years 
have  elapsed  since  the  rendition  of  the  orig- 
inal Judgment.  The  appellant  cites  many 
authorities  to  the  effect  that  a  law  cannot 
be  assailed  by  a  pre-existing  contract  cred- 
itor merely  because  it  makes  a  change  in 
the  remedy  or  remedies  which  he  had  when 
the  contract  was  made,  nor  because  It  takes 
away  all  such  remedies,  and  substitutes  an- 
other or  others  In  their  stead.  If  it  leaves 
or  gives  to  him  a  substantial  remedy;  that 
he  cannot  demand  an  absolute  equivalent, 
but  only  a  sufficient  remedy.  It  may  be 
conceded  that  this  is  the  law.  It  must  not 
be  forgotten,  however,  that  when  the  law 
in  question  (Seas.  Laws  1897,  p.  52)  emanated 
from  the  legislature  it  left  no  remedy  what- 
ever. The  appellant  then  reasons  that,  be- 
cause the  court,  in  passing  on  the  act  of 
1897  In  Bettman  t.  Cowley,  supra,  held  that 
the  legislature  could  not,  as  to  pre-existing 
creditors,  take  away  the  common-law  right 
of  action  on  a  Judgment,  as  contemplated 
by  section  2  of  the  act,  therefore  that  right 
still  remains,  as  If  the  legislature  had  never 
attempted. to  repeal  it;  and  that,  being  a 
sufficient  remedy,  the  act  is  valid  as  to  pre- 
existing creditors  bo  far  as  It  expressly  re- 
peals sections  462  and  4ti3  of  2  Hill's  Code. 
In  other  words,  that  the  court,  by  interpre- 
tation of  the  statute,  has  preserved  the  com- 
mon-law remedy,  and  therefore  the  same  rule 
applies  as  if  the  legislature  had  expressly 


preserved  that  remedy,  and  repealed  the  stat- 
utory remedy.  This  is  an  ingenious  argu- 
ment, but  it  ignores  the  question  which  we 
think  is  decisive  of  this  case.  What  object 
did  the  legislature  Intend  to  accomplish  by 
the  act  of  1897?  Two  remedies  then  existed 
by  which  a  creditor  could  renew  a  Judg- 
ment; one  by  an  action  as  at  common  law, 
the  other  by  statutory  proceedings.  The  leg- 
islature Intended  by  the  act  to  take  away 
both  these  remedies,  and  to  leave  no  remedy. 
As  was  said  by  Justice  Fields  in  the  Bureki^ 
Case,  4  Sawy.  302,  Fed.  Cas.  No.  4,548, 
"The  inquiry,  where  any  uncertainty  exists, 
always  is  as  to  what  the  legislature  intend- 
ed; and,  when  that  is  ascertained,  it  con- 
trols." Courts  do  not  make  the  laws;  they 
'  only  interpret  them  for  the  purpose  of  ascer^ 
taining  the  legislative  intent  and'  adjudging 
the  effect  thereof.  "The  statute  Itself  fur- 
nishes the  best  means  of  its  own  exposition; 
and.  If  the  Intent  of  the  act-  can  be  clearly 
ascertained  from  a  reading  of  its  provisions, 
and  all  its  parts  may  be  brought  into  hai^ 
mony  therewith,  that  intent  will  prevail 
without  resorting  to  other  aids  for  construc- 
tion. The  intention  of  an  act  will  prevail 
over  the  Uteral  sense  of  its  terms."  Suth. 
St.  Const  i  219.  The  Intent  of  the  act  in 
question  can  be  clearly  ascertained  from  sec- 
tion 2;  and,  even  if  section  4  of  the  act, 
wherein  sections  462  and  463,  2  Hill's  Code, 
were  expressly  repealed,  was  not  in  the  act, 
it  is  plain  by  section  2  that  not  only  suits 
and  actions,  but  all  proceedings  by  which 
the  lien  or  duratloa  of  Judgments  was  to  be 
continued,  were  abrogated.  Section  2  reads 
"No  suit,  action,  or  other  proceedings  shall 
ever  be  had  on  any  Judgment"  etc.  The 
method  of  reviving  a  Judgment  under  the 
two  sections  cited  from  Hill's  Code  is  a 
"proceeding,"  and  falls  within  the  purview 
of  section  2  of  the  act  of  1897.  Courts  can- 
not correct  what  they  deem  excesses  in  leg- 
islation; and  where  It  is  plain  that  the  legis- 
lature intended  to  repeal  all  laws  on  a  cer- 
tain subject,  and  by  apt  language  expressed 
that  Intention,  courts  cannot  say  that  the 
Intention  was  accomplished  only  to  a  limited 
extent  "The  certainty  of  the  law  Is  next 
in  Importance  to  its  Justice;  and,  if  the  leg- 
islature has  expressed  its  intention  in  the 
law  Itself  with  certainty,  it  is  not  admissible 
to  depart  from  that  intention  on  any  extrane- 
ous consideration  or  theory  of  construction." 
Suth.  St  Const  §  236.  All  the  provisions 
of  this  act  are  connected  together  as  one 
uniform  piece  of  legislation  on  one  subject. 
It  Is  plain  that  the  legislature  Intended  the 
act  as  a  whole,  and  that  it  was  to  be  car- 
ried into  ^ect  as  a  whole.  The  act  does 
not  fall  within  that  class  where,  at  the  time 
of  the  enactment,  it  is  partly  constitutional 
and  partly  unconstitutional,  and  the  uncon- 
stitutional part  may  be  stricken  out,  and 
that  remaining  may  be  enforced  in  accord- 
ance with  the  legislative  Intent,  wholly  in- 
dependent of  that  which  was  rejected.    Here 
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the  entire  act  as  to  a  certain  class  of  cred- 
itors was  unconstitutional,  it  being  tlie  legis- 
lative Intent  that  a  judgment  should  not  be 
extended  or  revived  by  any  method.  Be- 
cause the  court  has  declared  this  intent  of  no 
avail  as  to  one  remedy,  we  are  asked  to 
conclude  that  the  legislative  intent  prevails 
as  to  the  other  remedy.  That  would  make 
the  legislative  intent  depend  upon  the  de- 
cision of  the  court.  This  is  an  absurdity. 
"The  rule  is  that,  if  the  invalid' portions  can 
be  separated  from  the  rest,  and  if,  after 
their  excision,  there  remains  a  complete,  in- 
telligible, and  valid  statute,  capable  of  be- 
ing executed,  and  conforming  to  the  general 
purpose  and  intent  of  the  legislature,  as 
shown  in  the  act,  it  will  not  be  adjudged 
unconstitutional  in  toto,  but  sustained  to 
that  extent.  »  •  •  But  when  the  parts 
of  the  statute  are  so  mutually  dependent 
and  connected,  as  conditions,  considerations, 
inducements,  or  compensations  for  each  oth- 
er, as  to  warrant  a  belief  that  the  legislature 
ihtended'them  as  a  whole,  and  that,  if  all 
could  not  be  carried  into  efTect,  the  legis- 
lature would  not  pass  the  residue  independ- 
ently, then,  if  some  parts  are  unconstitution- 
al, all  the  provisions  which  are  thus  depend- 
ent, conditional,  or  connected  must  fall  with 
them."    Black,  Interp.  Laws,  p.  96. 

The  judgment  sought  to  be  revived  was 
rendered  Aprif  10,  1^4.  On  April  3,  1900, 
the  motion  to  revive  was  served  upon  appel- 
lant The  case  came  on  for  trial  in  May, 
1900.  By  his  answer,  appellant  put  in  issue 
the  existence  of  the  judgment.  To  prove  the 
issue,  respondent  olTered  the  judgment  in 
evidence  in  May,  1900.  It  was  received  over 
appellant's  objection  that  it  was  no  longer 
a  charge  against  him.  This  objection  is  bas- 
ed upon  the  wording  of  section  1  of  the  act 
of  1897,  which  is  as  follows:  "After  the  ex- 
piration of  six  years  from  the  rendition  of 
any  judgment  It  shall  cease  to  be  a  lien  or 
charge  against  the  estate  or  person  of  the 
judgment  debtor."  The  appellant  contends 
that  this  section  of  the  act,  at  least.  Is  In 
force,  and  that  one  who  sues  upon  a  judg- 
ment or  revives  one  must  not  only  commence 
his  action  or  proceeding  within  the  six  years, 
but  must  obtain  his  judgment  or  order  of  re- 
vlvat  within  that  time;  and  that  In  tills  case, 
while  the  proceedings  were  commenced  with- 
in the  six  years,  the  revival  was  not  had  un- 
til the  six  years  had  expired,  and  that  the 
original  judgment  was  improperly  received  in 
evidence  to  establish  an  existing  liability 
when  the  judgment  itself  had  ceased  to  be, 
and  had  become  as  so  much  waste  paper. 
In  commenting  on  this  section,  counsel  for 
appellant  says:  "It  does  not  deal  with  the 
remedy  to  enforce  an  obligation,  but  with  the 
obligation  Itself;  declaring  that  upon  the  ex- 
piration of  a  certain  period  it  shall  cease  to 
exist.  Observe  in  limitation  statutes  the 
universal  language.  In  all  the  provision  is 
that  'actions  can  only  be  commenced'  or  that 
'actions  must  be  commenced'  within  a  certain 


period.  But  the  commencement  of  actions  is 
not  referred  to  in  this  statute.  It  goes  di- 
rectly to  the  obligation  itself,  and  destroys 
it."  It  seems  to  us  that,  if  the  destruction 
of  the  remedy  impairs  the  obligation  of  a 
contract  and  is,  therefore,  unconstitutional, 
the"  destruction  of  the  thing  itself,  to  which 
the  remedy  is  but  an  incident  is  also  uncon- 
stitutional. To  say  that  a  judgment  shall 
not  be  a  charge  against  the  estate  or  person 
of  the  debtor  destroys  the  obligation,  and 
amounts  to  legislative  confiscation.  In  ef- 
fect, it  takes  the  property  of  the  creditor, 
and  gives  it  to  the  debtor  without  due  process 
of  law.  Such  legislation  is  obnoxious  to  all 
constitutional  restriction,  and  should  not  be 
upheld.  Section  3  is  in  the  nature  of  a  pro- 
viso to  section  1,  and  should  be  read  and 
considered  as  part  of  that  section.  The 
court  In  Bettman  v.  Cowley,  supra,  quotes 
with  approval  from  Bronson  v.  Kinzie,  1 
How.  311.  11  li.  Ed.  143,  as  follows:  "What- 
ever belongs  merely*  to  the  remedy  may  be 
altered  according  to  the  will  of  the  state, 
provided  the  alteration  does  not  impair  the 
obligation  of  the  contract.  But,  if  that  ef- 
fect is  produced,  it  is  immaterial  whether  It 
is  done  by  acting  on  the  remedy  or  directly 
on  the  contract  itself.  In  either  case  it  is 
prohibited  by  the  constitution."  This  au- 
thority holds  that  it  is  immaterial  whether 
the  obligation  of  a  contract  is  impaired  by 
acting  on  the  remedy  or  directly  upon  the 
contract.  In  either  case  it  Is  prohibited  by 
the  constitution,  and  under  this  decision'  as  to 
existing  judgments  growing  out  of  contract 
sections  1  and  3  must  fail  with  the  rest  of 
the  act  In  Bettman  v.  Cowley,  supra,  the 
court  also  held  that  the  act  in  question  was 
not  a  statute  of  limitation,  and  this  holding, 
it  seems  to  us,  disposes  of  the  second  ques- 
tion raised  by  the  appellant  We  think  that 
the  legislative  Intent  as  expressed  In  this 
act  not  only  sought  to  destroy  existing  judg- 
ments, but  the  act  was  Intended  to  deny 
any  remedy  whereby  existing  judgments 
could  be  extended,  and  that  the  act  was  in- 
tended as  a  whole,  and  to  be  carried  into  ef- 
fect as  such;  and,  that  being  the  case,  so 
far  as  it  refers  to  contracts  which  were  in 
existence  at  the  time  the  law  was  enacted 
it  is  unconstitutional,  and  that  the  respond- 
ent bad  a  right  to  revive  his  judgment  under 
sections  462  and  463,  2  Hill's  Code,  or  by  an 
action  at  common  law,  and  to  put  in  evidence 
the  original  judgment  in  the  revival  proceed- 
ings, as  if  the  act  in  question  had  never  been 
passed  by  the  legislature.  Black,  Interp. 
Laws,  supra. 

As  to  the  amount  for  which  the  judgment 
was  revived,  we  think  proper  exceptions  were 
taken  by  the  appellant  to  the  first  and  sec- 
ond findings  of  fact,  wherein  the  amount  to 
be  credited  as  payment  on  the  original  Judg- 
ment and  the  amount  of  interest  were  found 
by  the  court  below,  and  on  these  exceptions 
we  can  review  such  findings.  On  the  5th 
day  of  November,   1892,   at  Loomiston,   In 
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Okanogon  county,  Waeb.,  O.  G.  Laberee  and 
G.  W.  Loudon  made,  executed,  and  delivered 
to  John  S.  Palmer  tbelr  certain  promissory 
note  in  writing,  whereby  they  promised  to 
jiay  John  S.  Palmer  the  sum  of  |6,000,  with 
interest  thereon  from  date  at  the  rate  of  1 
per  cent  per  month.  The  original  judgment 
was  ui>on  this  note.  The  law  in  force  when 
this  contract  was  entered  into  as  to  interest 
on  Judgments  was:  "Judgments  shall  bear 
the  legal  rate  of  interest  from  date  thereof, 
except  when  rendered  upon  an  express  con- 
tract In  writing  wherein  a  different  rate  of 
interest  Is  agreed  upon  by  the  parties.  In 
which  case  the  Judgment  shall,  until  paid 
and  satisfied,  bear  the  same  rate  of  interest 
specified  in  such  written  contract"  2  HlH's 
Code,  i  459.  "Revived  Judgments  shall  bear 
the  same  interest  and  be  in  all  respects  sim- 
ilar to  original  Judgments  as  to  11  to  and  en- 
forcement or  collection."     Id.  §  463. 

In  1893  the  legislature  enacted  as  follows 
(Sess.  Laws   1893,  p.  29): 

"Section  1.  The  legal  rate  of  interest  shall 
be  eight  per  cent  per  annum." 

"Sec.  4.  Judgments  shall  bear  the  legal 
rate  of  interest  from  date  of  the  entry  there- 
of. 

"Sec.  5.  All  acts  or  parts  of  acts  in  con- 
flict herewith  are  hereby  repealed." 

In  1895  the  legislature  enacted  as  follows 
iSess.  Laws  1895,  p.  350): 

"Sec.  4.  Judgments  founded  on  written  con- 
tracts, providing  for  the  payment  of  interest 
until  paid  at  a  specified  rate,  shall  bear  in- 
terest at  the  rate  specified  in  such  contracts: 
provided,  that  said  Interest  rate  is  set  forth 
In  the  Judgment;  and  all  other  Judgments 
shall  bear  interest  at  the  rate  of  seven  per 
centum  per  annum  from  date  of  entry  there- 
of." 

"Sec.  6.  Nothing  herein  contained  shall  be 
construed  as  affecting  any  contract  or  obliga- 
tion made  or  entered  into  prior  to  the  taking 
effect  of  this  act,  nor  the  rate  of  interest 
provided  by  law  for  state,  municipal  or  other 
public  bonds." 

In  1899  the  legislature  enacted  as  follows: 
(Sess.  Laws  1899,  p.  129): 

"Sec.  6.  Judgments  hereafter  rendered 
founded  on  written  contracts,  providing  for 
the  payment  of  Interest  until  paid  at  a  speci- 
fied rate,  shall  bear  Interest  at  the  rate  sped- 
fled  In  such  contracts,  not  in  any  case,  how- 
ever, to  exceed  ten  per  cent  per  annum:  pro- 
vided, that  said  Interest  rate  is  set  forth  in 
the  Judgment;  and  all  other  judgments  shall 
bear  Interest  at  the  rate  of  six  per  centum  per 
annum  from  date  of  entry  thereof." 

"Sec.  8.  Nothing  herein  contained  shall  be 
construed  as  affecting  previous  to  entry  of 
Judgment  thereon  any  contract  or  obligation 
made  or  entered  into  prior  to  the  taking  ef- 
fect of  this  act." 

Section  9  repeals  the  act  of  1895,  "pro- 
vided, however,  that  the  repeal  thereof  shall 
not  affect  any  existing  contract." 

After  allo^vlng  certain  a-edits,  of  which 


we  win  speak  further  on,  the  court  rendered 
judgment  of  revival  In  favor  of  respondent 
for  the  sum  of  $4,577  principal  and  $3,344.15 
interest  being  interest  at  the  rate  of  12  per 
cent  per  annum  from  April  10, 1894,  the  date 
of  the  original  judgment  until  May  2U,  1900, 
the  date  of  the  Judgment  of  revival.  The 
original  judgment  Is  "that  the  plaintiff,  John 
S.  Palmer,  do  have  and  recover  of  and  from 
the  defendants,  O.  G.  Laberee  and  6.  W.  Lou- 
don, the  sum  of  five  thousand  three  hundred 
fifty  two  and  iVieo  dollars,  together  with 
the  costs  and  disbursements  incurred  herein, 
taxed  at  $26.05,  together  with  an  attorney  fee 
of  $100.00."  The  respondent  claims  that  the 
original  judgment  was  on  a  note  given  No- 
vember 5,  1892,  due  one  year  after  date, 
bearing  Interest  at  12  per  cjent  per  annum 
until  paid.  The  record  falls  to  disclose  any 
such  state  of  facts,  and  discloses  the  facts 
to  be  as  heretofore  set  out.  It  will  be  pre- 
siuned  that  the  note  described  was  sued  on 
after  maturity.  On  the  facts  disclosed,  this 
contract  makes  no  provision  for  interest  aft- 
er default  "There  Is  considerable  conflict  of 
authority  as  to  the  rate  of  interest  recovera- 
ble after  maturity  where  the  contract,  though 
stipulating  for  interest,  and  specifying  a 
rate,  makes  no  provision  for  interest  after 
default  in  the  payment  of  the  principal  sum 
when  due."  16  Am.  &  Eng.  Enc.  Law  (2cl 
Ed.)  p.  1053,  and  cases  cited.  "The  prepon- 
derance of  opinion  is  in  favor  of  the  doctrine 
that  the  stipulated  rate  attends  the  contract 
imtll  It  Is  satisfied  or  merged  in  judgment" 
Jeffei-son  Co.  v.  Lewis,  20  Fla.  1009;  Pearce 
v.  Hennessy,  10  R.  I.  228;  O'Brien  v.  Young, 
95  N.  Y.  428.  In  the  case  of  Brewster  v. 
Wakefield,  22  How.  118,  16  L.  Ed.  301,  a 
case  that  arose  under  the  statute  of  the  ter- 
ritory of  Minnesota  which  provided  that  "any 
rate  of  Interest  agreed  upon  by  the  parties 
In  contract  specifying  the  same  In  writing 
shall  be  legal  and  valid,"  and  that,  "when 
no  rate  of  Interest  is  agreed  upon  or  speci- 
fied in  a  note  or  other  contract  seven  per  cent, 
per  annum  shall  be  the  legal  rate,"  the  suit 
was  upon  two  notes,  in  one  of  which  Interest 
was  reserved  at  the  rate  of  25  per  cent,  per  an- 
num, and  In  the  other  at  the  rate  of  2  per 
cent,  a  month.  The  supreme  court  of  the  ter- 
ritory held  that  Interest  was  payable  on  the 
notes  at  the  stipulated  rate  after  as  well  as 
before  their  maturity.  In  the  supreme  court 
of  the  United  States  this  decision  was  re- 
versed, and  Chief  Justice  Taney,  in  giving 
judgment  said:  "There  is  no  stipulation  in 
relation  to  Interest  after  the  notes  become 
due  In  case  the  debtor  should  fall  to  pay 
them;  and  If  the  right  to  interest  depended 
altogether  on  contract  and  was  not  given 
by  law,  the  appellee  would  be  entitled  to  no 
Interest  whatever  after  the  day  of  payment 
The  contract  being  entirely  silent  as  to  in- 
terest if  the  notes  should  not  be  punctually 
paid,  the  creditor  is  entitled  to  Interest  after 
that  time  by  operation  of  law,  and  not  by 
any  provision  of  the  contract"    The  supreme 
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court  of  the  United  States  referred  In  support 
of  Its  decision  to  the  case  of  Lndwicic  t. 
Huntzinger,  5  Watts  &  S.  Bl,  In  which,  the 
stipulated  Interest  on  a  bond  being  less  than 
the  legal  rate,  Interest  was  allowed  subse- 
quent to  the  maturity  of  the  bond  at  the 
legal  rate.  The  supreme  court  of  Pennsyl- 
vania, in  its  opinion,  said:  "Until  the  tx)nd 
became  payable,  the  agreement  of  the  par- 
ties regulated  the  allowance  .of  Interest  and 
the  rate  of  it,  but  after  that  the  law  inter- 
posed, not  only  to  allow,  but  to  regulate,  the 
rate  of  interest  that  should  be  allowed  by 
the  defendant  or  debtor  for  and  on  account 
of  his  illegal  detention  of  the  debt  from  the 
platatlfts." 

The  respondent  claims  that  section  459,  2 
Hill's  Code,  supra,  entered  into  and  became 
a  part  of  the  contract  when  the  note  was 
given,  that  being  law  relative  to  Interest  on 
judgments  at  the  time;  and  that  to  deny  In- 
terest at  the  rate  mentioned  In  the  note  Is  to 
Impair  the  obligation  of  the  contract  It  will 
be  seen  from  Brewster  v.  Waliefleld,  supra, 
and  Ludwicic  v.  Huntzinger,  supra,  that 
where  a  note  is  entirely  silent  as  to  Interest 
after.  It  Is  due,  the  creditor  Is  entitled  to  in- 
terest by.  operation  of  law;  and  that  imtll 
the  note  became  payable  the  agreement  of 
the  parties  regulated  the  allowance  and  the 
rate  of  interest,  but  after  that  the  law'  Inter- 
posed not  only  to  allow,  but  to  regulate,  the 
rate  of  Interest  that  should  be  allowed  the 
creditor  for  and  on  account  of  the  Illegal  de- 
tention of  the  debt.  When  the  contract  was 
entered  into,  the  contracting  parties  knew 
that  this  rate  was  liable  to  be  changed  by  the 
legislature,  and  must  be  considered  as  having 
contracted  with  knowledge  of  that  fact.  In 
1  Suth.  Dam.  p.  M4,  it  is  said:  "A  contract 
for  the  payment  of  money  at  a  deflnite  future 
time,  with  a  stipulation  for  the  payment  of 
interes/t  at  a  specified  rate,  stands,  if  not  per- 
formed, after  the  date  fixed  for  the  payment 
of  the  principal,  simply  as  a  chose  In  action. 
The  contract  has  then  no  future.  The  time 
has  elapsed  for  performance.  There  remains 
but  a  right  of  action  for  damages.  There  is 
no  continuing  contract  to  pay  Interest  In  any 
other  sense  than  there  Is  a  continuing  con- 
tract to  paiy  the  principal.  The  promise  was, 
as  to  both,  to  pay  at  a  day  which  Is  past" 
In  the  case  of  Morley  v.  Railway  Co.,  146  U. 
S.  168,  13  Sup.  Ct  56,  36  L.  Ed.  928,  the  su- 
preme court  says:  "Interest  on  a  principal 
sum  may  be  stipulated  for  In  the  contract 'it- 
self, either  to  run  from  the  date  of  the  con- 
tract until  It  matures  or  until  payment  is 
made;  and  its  payment  in  such  a  case  is  as 
much  a  part  of  the  obligation  of  contract  as 
the  principal,  and  equally  within  the  protec- 
tion of  the  constitution.  But  if  the  contract 
itself  does  not  provide  for  iuterest,  then,  of 
course,  interest  does  not  accrue  during  the 
running  of  the  contract;  and  whether,  after 
maturity,  and  a  failure  to  pay,  interest  shall 
accrue,  depends  wholly  on  the  law  of  the 
state  as  declared  by  Its  statutes.    If  the  state 


declares  that  in  case  of  the  breach  of  a  con- 
tract interest  shall  accrue,  such  interest  Is  in 
the  nature  of  damages,  and,  as  between  the 
parties  to  the  contract  such  Interest  will  con- 
tinue to  run  until  payment  or  until  the  owner 
of  the  cause  of  action  elects  to  merge  It  Into 
Judgment  After  the  cause  of  action,  wheth- 
er a  tort  or  a  brolten  contract  not  itself  pre- 
scribing Interest  till  payment,  shall  have 
been  merged  Into  a  Judgment,  whether  Inter- 
est shall  accrue  upon  the  Judgment  is  a  mat- 
ter not  of  contract  between  the  parties,  but 
of  legislative  discretion,  which  is  free,-  so  far 
as  the  constitution  of  the  United  States  Is 
concerned,  to  provide  for  Interest  as  a  penal- 
ty or  liquidated  damages  for  the  nonpayment 
of  the  Judgment  or  not  to  do  so.  When  such 
provision  Is  made  by  statute,  the  owner  of 
the  Judgment  is,  of  course,  entitled  to  the  in- 
terest so  prescribed  until  payment  is  received, 
or  until  the  Btate  shall,  in  the  exercise  of  Its 
discretion,  declare  that  such  interest  shall  be 
changed,  or  cease  to  accrue.  Should  the 
statutory  damages  for  nonpayment  of  a  Judg- 
ment be  determined  by  a  state,  either  in' 
whole  or  in  part  the  owner  of  a  Judgment 
will  be  entitled  to  receive  and  have  a  vested 
right  In  the  damages  which  shall  have  ac- 
crued up  to  the  date  of  the  legislative  change; 
but  after  that  time  his  rights  as  to  Interest 
as  damages  are,  as  when  he  first  obtained  his 
Judgment,  Just  what  the  legislature  chooses 
to  declare.  He  has  no  contract  whatever  oa 
the  subject  with  the  defendant  in  the  Judg- 
ment, and  his  right  Is  to  receive,  and  the  de- 
fendant's obligation  Is  to  pay,  as  damages. 
Just  what  the  state  chooses  to  prescribe."  In 
the  case  of  Bank  v.  Brown,  61  Pac.  465,  the 
supreme  court  of  Wyoming  says:  "The  con- 
tract has  been  merged  in  the  Judgment,  or, 
as  has  been  said,  it  has  been  extinguished  by 
the  Judgment,  which  is  a  higher  security. 
'The  liability  of  the  debtor  no  longer  rests 
upon  his  voluntary  agreement  but  upon  the 
adjudication  of  the  court  into  which  the 
former  has  passed.'  McDonald  v.  Dickson, 
87  N.  C.  404.  A  familiar  principle  will  serve 
to  dearly  Illustrate  this.  It  Is  well  settled 
that  a  Judgment  carries  only  such  a  rate  of 
Interest  as  may  be  established  by  law,  not- 
withstanding that  the  contract  or  cause  of 
action  on  which  it  was  founded  may  bear  a 
higher  rate;  and  this  is  so  because  of  the 
merger  of  the  contract  in  the  Judgment  and 
thereafter  the  law,  and  not  the  parties,  pre- 
scribes the  interest"  In  1803,  before  the 
original  judgment  In  this  action  was  obtain- 
ed, the  legislature  fixed  the  legal  rate  of  In- 
terest at  8  per  cent.,  and  provided  that  Judg- 
ments should  bear  the  legal  rate  from  the 
date  of  entry,  and  expressly  repealed  all  acts 
in  conflict  In  1895  the  legislature  declared 
that  Judgments  founded  upon  written  con- 
tracts should  bear  interest  at  the  rate  speci- 
fied in  such  contracts,  provided  said  Interest 
rate  was  set  forth  in  the  Judgment  (in  the 
case  at  bar  no  interest  rate  is  set  forth  in 
the  judgment),  and  all  other  judgments  should 
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bear  Interest  at  the  rate  of  7  per  cent.  There 
-was  also  a  provision  In  the  act  of  1895  that 
nothing  therein  contained  should  be  constru- 
ed as  affecting  any  contract  or  obligation 
made  or  entered  Into  prior  to  the  taking  ef- 
fect of  the  act  This  exception,  in  our  opin- 
ion, applies  only  to  contracts  and  obligations 
between  the  parties,  and  not  to  rights  or  obli- 
gations arlslug  by  operation  of  law.  This 
same  objection  was  made  In  the  case  of 
O'Brien  v.  Young,  supra.  In  that  case  Earl, 
J.,  In  delivering  the  opinion  of  the  court, 
says:  "It  la  claimed  that  the  provision  in 
section  1  of  the  act  of  1879,  which  reduced 
the  rate  of  Interest  (chapter  538),  saves  this 
judgment  from  the  operation  of  that  act. 
The  provision  is  that  'nothing  herein  contain- 
ed shall  be  so  construed  as  to  In  any  way 
affect  any  contract  or  obligation  made  before 
the  passage  of  this  act.'  The  answer  to  this 
claim  Is  that  here  there  was  no  contract  to 
pay  interest  at  any  given  rate.  The  implied) 
contract,  as  I  have  shown,  was  to  pay  such 
Interest  as  the  law  prescribed,  and  that  con- 
tract is  not  affected  or  interfered  with."  In 
Morley  v.  Railway  Co.,  supra,  the  court  says: 
"He  has  no  contract  whatever  on  the  sub- 
ject with  the  defendant  in  the  Judgment,  and 
bis  right  Is  to  receive,  and  the  defendant's 
obligation  Is  to  pay,  as  damages.  Just  what 
the  state  chooses  to  prescribe."  In  1899  the 
legislature  declared  that  Judgments  founded 
npon  written  contracts  providing  for  the  pay- 
ment of  interest  until  paid  at  a  specified  rate 
should  bear  interest  until  paid  at  the  rate 
specified,  not  exceeding  10  per  cent.,  and  that 
said  rate  should  be  set  forth  in  the  Judgment. 
All  other  Judgments  should  bear  interest  at 
the  rate  of  6  per  cent,  per  annum  from  date 
of  entry.  A  clause  similar  to  the  act  of  1895, 
that  the  act  should  not  be  construed  as  af- 
fecting any  contract  or  obligation  made  on 
or  entered  into  prior  to  the  taking  effect  of 
the  act,  was  included  in  this  act,  and  it  ex- 
pressly repealed  the  law  of  1895.  The  Judg- 
ment in  this  case  was  rendered  npon  the 
10th  day  of  April,  1894.  We  think,  from  the 
authorities  cited,  which  state,  in  our  opin- 
ion, the  law,  that  computation  of  interest 
should  be  as  follows:  8  per  cent,  per  annum 
on  the  amount  due  on  the  Judgment  after 
allowing  credit  for  payments  thereon  from 
April  10,  1894,  until  the  law  of  1895  (Sess. 
Laws  1895,  p.  349)  went  Into  effect,  June  13, 
1895;  and  from  that  time  until  the  law  of 
1S99  (Sess.  Laws  1899.  p.  128)  went  into  ef- 
fect, June  8,  1899,  at  the  rate  of  7  per  cent 
per  annum;  and  from  the  time  Laws  of  1899 
went  into  effect  until  May  26,  1900,  at  the 
rate  of  C  per  cent,  per  annum.  The  amount 
of  interest  computed  on  this  basis  from  April 
10,  1804,  to  May  26,  1900,  the  date  of  the  re- 
rived  Judgment,  Is  $1,974.14,  being  $1,370.01 
less  than  that  awarded  by  the  court  below. 

The  record  shows  that  the  court  revived  the 
judgment  for  the  sum  of  $4,577  as  the  prin- 
cipal of  the  Judgment.  The  original  Judg- 
ment was  for  $5,362.12,  and,  in  addition,  an 


attorney's  fee  of  $100,  and  costs  amounting 
to  $26.05.  The  sheriff  sold  property  on  execu- 
tion on  the  original  Judgment  for  $928,  and 
Incurred  $27.31  costs  In  so  doing.  After  de- 
ducting the  attorney  fee,  and  all  the  costs, 
and  giving  credit  for  the  balance  realized  by 
the  sheriff,  this  leaves  the  sum  of  $4,577.4& 
as  the  principal  of  the  Judgment  April  10, 
1894.  The  error  amounts  to  only  48  cents, 
and  is  against  the  respondent.  The  appellant 
has  nothing  to  complain  of  In  this  respect 
Inasmuch  as  the  court  below  erred  in  allow- 
ing interest  at  12  per  cent,  per  annum  on  the 
revived  Judgment  from  April  10,  1894,  It  is 
ordered  that  the  court  below  remit  from  the 
Judgment  on  account  of  interest  as  of  the 
date  of  May  26,  1900,  the  sum  of  $1,370.01. 
In  all  other  respects  the  Judgment  of  the 
court  below  is  affirmed.  The  appellant  to  re- 
cover his  costs  on  this  api>eal. 


DUNBAE,  C.  J.,  and  ANDERS,  J, 
cur. 


con- 


ess  Wash.  e73> 
STATE  ex  rel.  CALDERWOOD  v.   SCHOM- 
BER, Justice  of  the  Peace. 

(Supreme  Court  of  Washington.    Dec.  17, 
1900.) 

CRIMINAL    lAW— VENUE-STATUTES— CON- 
STRUCTION. 

Since  Act  March  7,  1899  (Laws  1899,  p. 
53),  providing  that  all  actions  commenced  be- 
fore a  justice  of  the  peace  shall  be  brought  in 
the  justice's  court  of  the  precinct  in  which  one 
or  more  of  the  defendants  resides,  is  applicable 
only  to  civil  actions,  an  accused  charged  with 
an  offense  cognizable  by  a  justice  of  the  peace 
may  be  tried  in  the  precinct  where  the  offense 
is  committed;  though  it  is  other  than  that  in 
which  he  resides. 

Appeal  from  superior  court,  Thurston  coun- 
ty;  O.  V.  Linn,  Judge. 

Application  by  the  state,  on  relation  of  D. 
F.  Calderwood,  against  Fred  Schomher,  as 
Justice  of  the  peace  for  Olympla  precinct, 
Thurston  county,  for  a  writ  of  prohibition 
restraining  the  defendant  from  trying  relator 
for  a  certain  offense.  From  a  Judgment 
granting  the  writ,  defendant  appeals.  Re- 
versed. 

Geo.  H.  Funk,  for  appellant  W.  I.  Agnew, 
for  respondent 

WHITE,  J.  On  the  8th  day  of  June,  1900, 
there  was  filed  with  the  appellant  here,  a 
duly  elected  and  qualified  Justice  of  the  peace 
for  Olympla  precinct,  Thurston  county,  a 
written  complaint,  duly  verified  as  required 
by  law,  charging  the  respondent  D.  F.  Cal- 
derwood, with  the  offense  of  "assault  and 
battery,"  committed  against  the  person  of 
one  Frank  Warner,  a  child  18  years  of  age, 
the  offense  being  alleged  to  have  been  com- 
mitted In  the  town  of  Tenino,  Thurston  coun- 
ty; that  thereupon  a  warrant  was  Issued, 
the  respondent  duly  arrested  and  brought  be- 
fore the  court  upon  the  said  8th  day  of  June, 
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1900,  and  he  entered  Into  a  bond  conditioned 
for  bis  appearance  upon  the  12th  day  of  June, 
1900,  at  which  time  he  appeared  and  demur- 
red to  the  complaint  for  want  of  jurisdiction 
over  him,  which  demurrer  being  overruled, 
be  applied  to  the  superior  court  of  Thurston 
county  for  a  writ  of  prohibition  restraining 
the  said  appellant,  as  Justice,  from  proceed- 
ing to  try  him  for  the  offense  of  which  be 
stood  accused;  that  the  said  superior  court 
on  said  12th  day  of  June,  1900,  granted  an 
alternative  writ  of  prohibition,  returnable  on 
the  14th  day  of  June,  1900,  at  the  hour  of 
10  o'clock  a.  m.;  that  the  appellant.  In  obe- 
dience to  said  alternative  writ,  appeared  be- 
fore the  court  upon  the  date  mentioned,  and 
moved  the  said  superior  court  to  quash  and 
dismiss  the  said  alternative  writ  of  prohi- 
bition, which  motion  was  denied;  that  there- 
upon the  said  appellant  filed  his  return  to  the 
said  writ,  and  the  court,  after  argument,  ren- 
dered Judgment  making  the  said  alternative 
writ  of  prohibition  absolute,  and  permanently 
restrained  the  appellant,  as  justice,  from  pro- 
ceedings to  try  and  punish  the  said  respond- 
ent for  the  offense  with  which  he  stood  ac- 
-cused.  From  said  judgment  the  appellant 
prosecutes  this  appeal. 

The  controversy  In  this  cause  Is  the  result 
of  a  "three-line"  liidlscretion  on  the  part  of 
the  legislature,  l.ie  act  of  March  7,  1899 
(I^ws  1809,  p.  53)  is  as  follows:  "AU  ac- 
tions commenced  before  a  justice  of  the 
I>eace  shall  be  brought  In  the  justice  court  of 
the  precinct  In  which  one  or  more  of  the 
defendants  reside."  The  lower  court  held 
that  this  act  applied  to  criminal  actions  as 
well  as  to  civil  actions,  and,  Inasmuch  as  it 
appeared  that  the  respondent  was  accused 
of  an  offense  cognizable  In  justice  court,  he 
must,  under  the  terms  of  this  act,  be  tried 
before  the  Justice  of  the  precinct  where  he 
claimed  his  residence,  and  could  not  be  tried 
before  the  appellant  (another  justice  of  the 
same  county)  even  though,  as  appears  In  re- 
spondent's return,  there  was  no  justice  in 
Tenino  precinct.  Api^ellant  contends  that 
this  act  was  intended  to  apply  solely  to  civil 
actions,  and  that  the  court  is  therefore  in 
error  in  applying  It  to  criminal  actions,  and, 
if  this  error  be  not  corrected,  it  will  have  the 
•effect  of  very  seriously  incumbering  the  ad- 
ministration of  the  criminal  law. 

Many  definitions  of  the  term  "action"  have 
been  given  by  the  courts.  That  by  Bouvler 
.seems  to  us  to  be  the  most  comprehensive. 
He  defines  the  term  thus:  "The  formal  de- 
mand of  one's  rights  from  another  person  or 
party  made  and  Insisted  on  In  a  court  of  jus- 
tice. In  a  quite  common  sense,  'action'  In- 
cludes all  the  formal  proceedings  In  a  court 
-of  justice  attendant  upon  the  demand  of  a 
right  made  by  one  person  or  party  of  another 
In  such  court,  including  an  adjudication  upon 
the  right,  and  Its  enforcement  or  denial  by 
the  court."  He  defines  a  civil  action  to  be 
"those  actions  which  have  for  their  object 
the  recovery  of  private  or  civil  rights,  or  of 


compensation  for  their  Infraction"  He  de- 
fines a  criminal  action  to  be  "those  actions 
prosecuted  in  a  court  of  justice,  in  the  name 
of  the  government,  against  one  or  more  Indi- 
viduals accused  of  a  crime."  It  will  be  seen 
that  civil  and  criminal  actions  are  included 
within  the  defiuitlcm  of  the  term  "action." 
In  one  instance  the  demand  is  made  to  the 
court  by  the  Individual  for  an  Infringement 
of  a  private  right.  In  the  other  the  demand 
Is  made  to  the  court  by  the  sovereign  for  the 
redress  of  a  public  injury.  The  appellant 
claims  that,  when  the  word  "action"  Is  used 
In  our  statutes,  it  refers  only  to  a  civil  pro- 
ceeding, and  In  support  thereof  cites  us  to 
sections  4793-4824,  inclusive,  2  Ballinger's 
Ann.  Codes  &  St  These  sections,  from  the 
context  clearly  refer  to  civil  actions.  Sec- 
tion 4793  reads,  '*There  shall  be  In  this  state 
hereafter  but  one  form  of  action  for  the  en- 
forcement or  protection  of  private  rights 
and  the  redress  of  private  wrongs,  which 
shall  be  called  a  civil  action."  Here  the  leg- 
islature has  used  the  term  "civil"  In  connec- 
tion with  the  term  "acUon."  Section  6788 
reads,  "Except  as  otherwise  specially  pro- 
Tided  by  statute,  all  criminal  actions  shall 
be  commenced  and  tried  In  the  county  where 
the  offense  was  committed."  Section  6800 
reads,  "All  the  forms  of  pleadings  in  crim- 
inal actions  heretofore  existing  are  abol- 
ished. •  •  •"  It  would  seem  from  an  ex- 
amination of  these  statutes  that  the  legisla- 
ture has,  when  legislating  as  to  one  class, 
used  the  term  "civil,"  and  when  legislating 
as  to  the  other  has  used  the  term  "criminal," 
and  has  not  used  the  term  "action"  as  apply- 
ing to  civil  proceedings  alone.  There  is  no 
doubt  that  the  term  "actions,"  as  used  In  the 
statute  of  1899,  Is  comprehensive  enough  to 
include  both  civil  and  criminal  actions,  but 
should  It  be  given  that  construction?  Where 
the  language  of  a  statute  is  free  from  ambi- 
guity and  conveys  a  definite  and  sensible 
meaning,  the  courts  should  not  hesitate  tu 
give  it  a  literal  interpretation.  But  where 
different  statutes  bear  upon  each  other,  and 
they  would  be  rendered  inconsistent  or  ab- 
irard  or  unconstitutional  by  such  literal  In- 
terpretation, a  departure  from  the  obvious 
meaning  of  the  words  Is  justifiable.  "A  stat- 
ute should  be  construed  with  reference  to  its 
spirit  and  reason,  and  the  courts  liave  power 
to  declare  that  a  case  which  falls  within  the 
letter  of  a  statute  Is  not  governed  by  the 
statute,  because  it  Is  not  within  the  spirit 
and  reason  of  the  law  and  the  plain  Intention 
of  the  legislature.  This  rule  was  very  clearly 
and  positively  laid  down  by  the  supreme 
court  of, the  United  States  in  an  important 
case,  which  Involved  a  construction  of  the 
so-called  'Alien  Contract  Labor  Law.'  This 
act  of  congress  prohibits  the  importation  Into 
this  country  of  'any'  foreigners  under  con- 
tract to  perform  'labor  or  service  of  any 
kind.'  The  question  arose  as  to  its  applica- 
bility to  a  clergyman  who  came  to  this 
country  under  contract  to  enter  the  service 
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of  a  chnrch  as  its  rector.  The  court  con- 
ceded tbat  the  case  came  within  the  letter  of 
the  law,  but,  because  It  was  not  within  the 
spirit  and  intent  of  the  law,  it  was  held  that 
the  act  had  no  application  to  the  case  at  bar. 
'It  is  a  familiar  rule,'  said  the  court,  'that  a 
thing  may  be  within  the  letter  of  the  statute, 
and  yet  not  within  the  statute,  because  not 
within  its  spirit  nor  within  the  intention  of 
Its  makers.  This  has  been  often  asserted, 
and  the  reports  are  full  of  'cases  illustrating 
its  application.  This  is  not  the  substitution 
of  the  will  of  the  Judge  for  that  of  the  legis- 
lator; for  frequently  words  of  general  mean- 
ing are  used  in  a  statute,  words  broad  enough 
to  include  the  act  in  question,  and  yet  a  con- 
sideration of  the  whole  legislation,  or  of  the 
circumstances  surrounding  its  enactment,  or 
of  the  absurd  results  which  follow  from  giv- 
ing such  broad  meaning  to  the  words,  makes 
It  unreasonable  to  believe  that  the  legislator 
intended  to  Include  the  particular  act'  And 
speaking  to  the  case  at  bar:  The  construe' 
tion  Invoked  cannot  be  accepted  as  correct. 
It  is  a  case  where  there  was  presented  a  defi- 
nite evil,  in  view  of  which  the  legislature 
used  general  terms  with  the  purpose  of  reach- 
log  all  phases  of  that  evil;  and  thereafter, 
unexpectedly,  it  is  developed  that  the  general 
language  thus  employed  is  broad  enough  to 
reach  cases  and  acts  which  the  whole  his- 
tory and  life  of  the  country  affirm  could  not 
have  been  Intentionally  legislated  against 
It  is  the  duty  of  the  courts,  under  those  cir- 
cumstances, to  say  that,  however  broad  the 
language  of  the  statute  may  be,  the  act  al- 
though within  the  letter,  is  not  within  the 
Intention  of  the  legislature,  and  therefore 
cannot  be  within  the  statute.'"  Black,  In- 
terp.  Laws,  p.  48,  and  cases  cited. 

If  a  statute  is  susceptible  of  two  construc- 
tions, one  of  which  would  render  it  constita- 
tlonal,  and  the  other  not,  it  is  to  receive  the 
former  construction,  as  presumptively  ex- 
pressing the  legislative  intent  Dow  v.  Nor- 
rls,  4  N.  H.  16.  The  venue  In  civil  actions 
under  the  General  Statutes  of  the  state  de- 
pmds  upon  the  situs  of  the  snbject-matter  or 
the  residence  of  the  parties,  or  where  they 
niay  be  found,  or  where  the  cause  arose. 
See  sections  4852—1855,  inclusive,  also  sec- 
tions 5499,  5682,  2  Ballinger's  Ann.  Codes  & 
St.  There  is  no  restriction  in  the  constitu- 
tion as  to  the  power  of  the  legislature  to  de- 
termine the  venue  in  civil  actions.  In  crim- 
inal prosecutions  it  is  expressly  provided  by 
the  constitution  that  the  accused  shall  "have 
a  speedy  public  trial  by  an  impartial  jury  of 
the  county  In  which  the  offense  is  alleged  to ' 
have  been  committed."  Section  1,  art.  22,  of 
the  constitution.  The  constitution  and  the 
general  legislation  of  the  state  (see  section 
6788,  2  Ballinger's  Ann.  Codes  &  St.)  recognize 
the  universal  law  in  criminal  matters  that 
the  place  of  the  commission  of  the  offense 
charged  determines  the  venue.  When  the 
act  of  1896  was  passed,  the  law  relative  to 
the  Jurisdiction  of  Justice  of  the  peace  was 


to  the  effect  that  the  Jurisdiction  of  a  Jus- 
tice of  the  peace  should  be  co-extenslve  only 
with  the  limits  of  the  county  in  which  he 
was  elected  or  appointed.  They  were  also 
given  concurrent  Jurisdiction  with  the  supe- 
rior courts  in  affrays,  assault  and  battery, 
violation  of  estray  laws,  obstruction  of  high- 
ways and  bridges,  charging  extra  tolls  at  fer- 
ries and  bridges,  neglect  of  roads  by  super- 
visors, public  indecency,  having  obscene 
books  and  pamphlets  for  exhibition,  malicious 
trespass,  petit  larceny,  and  In  all  misdemean- 
ors where  the  offense  is  not  punishable  by 
imprisonment  or  by  a  fine  greater  than  f  lOU, 
and  public  nuisances,  and  over  all  criminal 
cases  coming  under  any  city  or  town  ordi- 
nance, where  the  fine  did  not  exceed  $100. 
Sections  4688,  4684,  Id.  Suppose  a  resident 
of  Pierce  county  is  temporarily  in  Thurston 
county,  and  while  there  commits  a  criminal 
offense  within  the  concurrent  Jurisdiction  of 
a  Justice  of  the  peace,  as  prescribed  in  sec- 
tion 4683.  Id.  If  the  act  of  1896  is  intended 
to  include  criminal  actions,  then  the  accused 
must  be  tried  before  the  Justice  of  the  peace 
of  the  precinct  in  which  he  resides  in  Pierce 
county.  When  arraigned  he  demands,  as  he 
may,  a  Jury  trial.  The  Jurisdiction  of  the 
Justice  to  summon  a  Jury  Is  co-extensive  only 
with  the  limits  of  the  county  where  he  holds 
his  office.  The  accused  is  then  tried  by  a 
Jury  from  other  than  the  county  where  the 
offense  was  committed.  In  case  of  convic- 
tion he  appeals  to  the  superior  court  What 
superior  court?  Of  the  county  where  the 
Justice  resides  and  has  his  office,  or  of  the 
county  where  the  offense  was  committed? 
While  the  statute  relative  to  appeals  in  civil 
actions  says  the  appeal  must  be  to  the  su- 
perior court  of  the  same  county  where  the 
Judgment  was  rendered,  in  criminal  actions 
the  statute  says  the  appeal  shall  be  to  the 
superior  court  The  universal  practice  has 
been  to  appeal  in  criminal  cases  to  the  su- 
perior court  of  the  county  where  the  Judg- 
ment was  rendered,  'as  in  civil  actions,  and 
we  have  no  doubt  that  this  is  the  meaning 
of  the  statute.  When  the  accused  Is  arraign- 
ed in  the  superior  court  he  demands  again  a 
Jury  trial.  The  Jurisdiction  of  the  superior 
court  to  call  a  Jury  extends  only  to  the  limits 
of  the  county.  The  accused  Is  then  put  upon 
his  trial  before  a  Jury  other  than  of  the 
county  in  which  the  offense  was  alleged  to 
have  been  committed,  in  clear  violation  of 
the  constitutional  provision.  This  result  hap- 
pens, or  the  accused  cannot  be  tried  and  pun- 
ished for  the  offense.  Suppose,  as  it  might 
be,  the  Jurisdiction  of  the  superior  court  is 
first'  Invoked.  Then  the  accused,  under  sec- 
tion 6788,  Id.,  must  be  prosecuted  in  the  coun- 
ty where  the  offense  was  committed,  .\gain, 
suppose  a  resident  of  Tacoma,  Pierce  county, 
and  a  resident  of  Olympla,  Thurston  county. 
Jointly  commit  an  offense  in  Olympla,  within 
the  concurrent  Jurisdiction  of  a  Justice  of  the 
peace;  then  they  may  be  tried  before  a  Jus- 
tice of  the  peace  either  in  Olympla  or  Taco- 
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ma,  because  the  act  says  the  action  may  be 
brought  in  tlie  Justice  court  of  the  precinct 
in  whicli  one  or  more  of  the  defendants  re- 
side, while,  If  the  Jurisdiction  of  the  superior 
court  should  be  fii-st  invoiced,  they  could  be 
tried  only  in  Thurston  county,  where  the  of- 
fense WBA  committed.  But  suppose  the  of- 
fense c(HunU(ted  was  one  within  the  sole  and 
exclusive  Jurisdiction  of  a  Justice  of  the 
peace,  as  proyolcing  an  assault  by  word,  sign, 
or  gesture;  the  only  place  in  which  the  ac- 
cused could  be  tried,  if  the  respondent's  con- 
tention is  sound,  is  the  precinct  In  Pierce 
connty  where  the  accused  resided.  This  con- 
struction would  in  effect  repeal,  to  a  limited 
extent,  section  46S1,  Id.,  defining  the  limits 
of  the  Jurisdiction  of  the  Justice  of  the 
peace.  It  is  a  well-known  fact  that  In  many 
precincts  in  this  state  there  are  no  Justices 
of  tbe  peace.  A  person  residing  In  such  a 
precinct  under  the  construction  contended 
for  by  the  respondent,  could  not  be  punished 
at  all  for  an  offense  committed  by  him  in  an- 
other precinct,  if  within  the  sole  and  exclu- 
slve  Jurisdiction  of  a  Justice  of  the  peace, 
such  as  provoking  an  assault.  Such  ofFenders 
by  the  mere  accident  of  residence  escape  pun- 
ishment, while  others  are  punished  if  their 
residence  happens  to  be  in  the  precinct  where 
the  ofTense  was  committed,  and  a  Justice  of 
the  peace  has  there  an  office.  Section  12  of 
the  bill  of  rights  provides  that  no  law  shall 
be  passed,  granting  to  any  citizen  immunities 
which  shall  not  equally  belong  to  all  citizens. 
It  seems  to  us,  the  effect  of  the  act  in  ques- 
tion is  to  grant  Just  such  proiilbited  immuni- 
ties, if  the  construction  contended  for  by  re- 
spondent is  correct  It  Is  not  to  be  presumed 
that  the  legislature  intended  such  inharmoni- 
ous results  as  to  criminal  trials  as  a  strict 
construction  of  this  law  effects.  "Statutes 
should  be  so  construed,  if  possible,  as  to  give 
effect  to  all  of  their  clauses  and  provisions, 
and  each  statute  should  receive  such  a  con- 
struction as  will  make  It  harmonize  with  the 
pre-existing  body  of  law.  Antagonism  be- 
tween the  act  to  be  Interpreted  and  the  pre- 
vious laws,  whether  statutory  or  unwritten. 
Is  to  be  avoided,  unless  It  was  clearly  the  In- 
tention of  the  legislature  that  such  antago- 
nism should  arise.  •  •  •  Now,  it  is  al- 
ways presumed  •  •  •  that  the  legisla- 
ture does  not  intend  to  be  inconsistent  with 
Itself,  that  it  does  not  Intend  to  make  un- 
necessary changes  In  the  existing  laws,  and 
that  statutes  are  not  to  be  repealed  by  im- 
plication. Hence  arises  the  rule  that  in  case 
of  any  doubt  or  ambiguity  a  statute  is  to  be 
so  construed  as  to  be  consistent  with  itself 
throughout  its  extent  and  so  as  to  harmonize 
with  the  other  laws  relating  to  the  same  or 
kindred  matters.  It  was  an  ancient  maxim 
of  the  law  that  'Interpretare  et  concordare 
leges  leglbns  est  optimus  Interpretandl  mo- 
dus'; that  is,  to  interpret  and  (to  do  it  in 
such  a  way  as)  to  harmonize  laws  with  laws. 
Is  the  best  method  of  interpretation.    It  is 


not  permissible,  if  It  can  be  reasonably  avoid- 
ed, to  put  such  a  construction  upon  a  law  as 
will  raise  a  conflict  between  different  parts 
of  it  but  effect  should  be  given  to  each  and 
every  clause  and  provision.  But  when  there 
is  no  way  of  reconciling  conflicting  clauses 
of  a  statute,  and  nothing  to  indicate  which 
the  legislature  regarded  as  of  paramount  Im- 
portance, force  should  be  given  to  those 
clauses  which  would  make  the  statute  in 
harmony  with  the  other  legislation  on  the 
same  subject  and  which  would  tend  most 
completely  to  secure  the  rights  of  all  persons 
affected  by  such  legislation.  And  so,  where 
an  action  is  brought  under  a  particular  sec- 
tion of  a  statute,  which,  considered  alone,  is 
In  conflict  with  the  constitution,  and  it  ap- 
pears that  such  statute,  as  a  whole,  is  In 
harmony  with  the  constitution,  such  cour 
struction  should  be  given  to  the  particular 
section  as  will  harmonize  with  the  statute^ 
when  considered  In  the  light  of  the  wh(de 
enactment  Again,  where  two  statutes  oa 
the  same  subject  or  on  related  subjects  are 
apparently  in  conflict  with  each  other,  they 
are  to  be  reconciled  by  construction,  so  far  as 
may  be,  on  any  fair  hypothesis,  and  validity 
and  effect  given  to  both,  if  this  can  be  done 
without  destroying  the  evident  intent  and 
meaning  of  the  later  act  Thus,  a  statutory 
rule  must  be  construed  consistently  with  the 
whole  system  of  pleading  and  practice  of 
which  it  forms  a  part  When  the  power  to 
hear  and  determine  statutory  misdemeanors 
is  given  to  a  municipal  corporation,  but  no 
words  of  exclusion  or  restriction  are  used,  the 
remedies  between  the  state  and  the  corpora- 
tion will  be  construed  to  be  concurrent;  but, 
where  the  manifest  intention  is  that  the.iHros- 
ecutlon  shall'  be  limited  exclusively  to  one 
Jurisdiction,  that  intention  must  prevail. 
Again,  of  two  constructions,  either  of  which 
is  warranted  by  the  words  of  an  amendment 
to  a  public  act  that  is  to  be  preferred  which 
best  harmonizes  the  amendment  with  the 
general  tenor  and  spirit  of  the  act  amended. 
And  it  has  been  said  that  while  laws  must  be 
construed  so  as  to  harmonize,  if  possible, 
yet  if  two  statutes  interfere,  that  should  be 
followed  which  is  recommended  by  the  most 
beneflcial  reasons."  Black.  Interp.  Laws.  pp. 
60-62,  and  cases  cited. 

To  hold  that  the  act  of  1880  applies  only 
to  civil  actions  will  harmonize  it  with  the 
legislation  on  the  same  subject  and  will  not 
tend  In  any  way  to  destroy  the  uniformity  of 
trials  under  our  criminal  system.  This  con- 
struction is  the  one  recommended  by  the 
most  beneflcial  reasons.  It  therefore  follows 
that  the  Judgment  of  the  court  below  In 
granting  the  absolute  writ  of  prohibition 
should  be,  and  the  same  is,  reversed,  and  the 
writ  quashed;  the  appellant  to  recover  his 
costs  in  the  court  below  and  on  this  appeal. 

DUNBAB.  0.  J.,  and  BEAVIS.  FULLEK- 
TON,  and  ANDEBS.  JJ.,  concur. 


Digitized  by 


Google 


Waah.1 


COLLETT  T.  NOETHEBN  PAO.  RT.  CO. 


225 


(a  Wash.  600) 

OOLLBTT   T.   NORTHERN   PAa   BY.    CO. 

(Bnpreme  Court  of  Washington.     Dec.  2S, 

1900.) 

NZOLIGENCB  —  RAILROADS  —  INJURIBS  —  EX- 
CAVATION AT  HIGHWAY  CROSSING— PLEAD- 
ING AND  PROOF— LIGHT— APPBAL— REVIEW— 
PRESUMPTION-CONTRIBUTORY  NEGUGENCB 
— SVIDSNCB  —  EXCLUSION  —  WAIVER  OF  ER- 
ROR. 

1.  Where,  in  an  action  against  a  rallToad 
company  for  negligence,  an  excaration  across 
m,  liigbway  ia  stated  as  the  negligent  act  caus- 
ing the  injury  complained  of,  it  is  sufflcient,  on 
ft  general  denial,  to  raise  an  issue  as  to  wheth- 
er «  light  was  kept  there  by  defendant  at  the 
time  of  the  injury. 

2.  The  rule  that  every  intendment  will  be 
brought  to  l>ear  in  aid  of  the  judgment  has  no 
applio^tion  to  a  case  in  which  a  legal  error  has 
been  committed  by  the  court  in  ruling  out 
relevant  testimony,  the  error  in  that  case  be- 
ing presumed  prejudicial,  unless  the  contrary 
affirmatively  appears  from  the  record. 

3.  In  an  action  against  a  railroad  company 
for  an  injury  alleged  to  be  due  to  negligence 
in  making  an  excavation  across  a  highway, 
the  question  whether  or  not  there  was  a  light 
at  the  excavation  when  plaintiCF  met  with  the 
accident  complained  of  is  material  to  deter- 
mine contributory  negligence,  and  it  cannot  be 
presumed,  in  aid  of  a  judgment  for  defend- 
ant, that  the  jury  may  have  found  plaintiEF 
guilty  of  such  negligence,  where  evidence  as  to 
whether  defendant  maintained  a  light  was  ex- 
cluded. 

'4.  In  an  action  against  •  railroad  company 
for  an  injury  alleged  to  be  due  to  its  negligence 
in  making  an  excavation  across  a  highway,  the 
«omplaint,  after  alleging  that  plaintiff  had  no 
knowledge  that  the  crossing  was  in  an  exposed 
and  dangerous  condition,  and  that  there  was  no 
railing  or  other  protection  to  guard  against 
falling  into  the  excavation,  and  that  the  same 
was  left  open  and  wholly  unprotected,  also  al- 
leged that,  relying  on  the  fact  that  the  cross- 
ing would  be  safe  for  travelers,  and  the  night 
being  so  dark  that  he  was  unable  to  discern 
its  unsafe  condition,  he  was,  without  fault  on 
his  part,  precipitated,  etc.  Held,  that  a  gen- 
eral denial  thereto  placed  in  issue  the  question 
of  light  or  darkness  at  the  excavation,  and 
that  defendant  was  sufficiiintly  notified  of  the 
defense  it  would  be  required  to  make  in  that 
respect. 

S.  Where  testimony  offered  in  plaintiff's  be- 
half was  rejected  on  the  eround  that  it  was 
irrelevant  to  any  issue  raised  by  the  plead- 
ing, and  plaintiff  moved  to  amend,  and  the 
court  refused  to  allow  the  amendment  without 
a  continuance,  and  he  thereupon  withdrew  the 
motion  on  the  express  condition  that  no  rights 
were  lost  to  him  under  tiie  exceptions  which  he 
had  taken  to  the  exclusion  of  the  offered  testi- 
mony, he  is  not  thereby  prevented  from  ques- 
tioning the  judgment  against  him  on  account  of 
the  alleged  error. 

Appeal  from  superior  court,  Lewis  county; 
H.  S.  Elliott  Judge. 

Action  by  Samuel  Collett  against  the  North- 
ern Pacific  Railway  Company.  From  a  judg- 
ment for  defendant,  plalntIS  appeals.  Re- 
versed. 

M.  A.  Langhome,  Forney  &  Ponder,  and 
W.  W.  Langhome,  for  appellant  Crowley 
ft  Grosscup  and  A.  O.  Avery,  for  respondent 

DUNBAR,    O.    J.     This    was    an    action 

brought  by  the  plaintiff  (appellant)  for  the 

recovery  of  damages  for  an  injury  alleged  to 

have  been  sustained  by  falling  Into  an  ezcA- 

«3P.— 15 


vation  made  by  the  defendant  (respondent) 
along  its  line  of  railway  at  the  intersection 
of  a  public  highway.  On  the  trial  before  a 
Jury,  plaintiff  offered  to  prove  that  defendant 
did  not  maintain  a  light  at  the  excavation. 
Upon  objection  by  the  respondent's  attor- 
ney, the  court  refused  to  admit  such  evidence. 
Plaintiff  then  offered  to  amend  by  alleging 
absence  of  a  light  but  the  couit  refused  to 
allow  the  amendment  without  granting  a  con- 
tinuance to  defendant  upon  a  representation 
by  its  counsel  that  they  were  unprepared  to 
meet  the  charge.  Plaintiff  then  withdrew 
bis  motion  to  amend,  and  proceeded  with  the 
Investigation  of  the  case  upon  the  complaint 
as  it  was,  preserving  his  exceptions  to  the  rul- 
ing of  the  court  In  not  allowing  the  Introduc- 
tion of  testimony. 

Under  the  allegations  of  error.  It  Is  claimed 
that  the  court  erred  In  excluding  such  evi- 
dence from  the  jury.  In  order  to  pass  in- 
telligently upon  this  question.  It  will  be  nec- 
essary to  examine  the  complaint  After  al- 
leging the  corporate  capacity  of  the  defend- 
ant snd  that  tbe  place  where  the  excava- 
tion was  made  was  on  a  county  road.  It  ia 
alleged  as  follows:  "(4)  That  theretofore, 
and  at  the  time  of  tbe  Injuries  herein  com- 
plained of,  the  said  defendant.  Northern  Pa- 
cific Railway  Company,  was  engaged  in  lower- 
ing, and  had  lowered  and  cut  down,  the  grade 
of  said  railway  track  in  and  near  the  village 
Of  Napavine,  Lewis  county,  Washington,  and 
more  particularly  at  a  point  where  said  coun- 
ty road  Intersects  and  crosses  said  railway, 
as  set  forth  in  paragraph  two  of  this  com- 
plaint to  a  depth  of  from  three  to  four  feet 
below  the  level  of  said  county  road,  and  said 
defendant  took  and  removed  from  said  cross- 
ing all  the  planks,  gravel,  and  other  sub- 
stance that  enabled  persons  traveling  along 
said  county  road  to  cross  said  railway  track, 
and  bad  dug  and  removed  the  dirt  from  be- 
tween the  ties  of  said  railway  track  to  a 
depth  of  from  twelve  to  eighteen  inches,  and 
by  reason  thereof  the  county  road  was  left 
from  three  to  four  feet  above  tbe  level  of 
said  railway  tiack,  and  the  said  crossing  was 
wholly  torn  up  and  carried  away,  leaving  the 
same  in  a  dangerous  and  exposed  condition. 
(5)  That  on  the  26th  day  of  August  1899,  at 
or  about  the  hour  of  eight  o'clock  p.  m.,  this 
plaintiff  was  lawfully  traveling  along  said 
county  road  on  horseback,  and  was  proceed- 
ing with  all  due  care  and  caution,  and  had 
no  knowledge  that  the  crossing  at  said  rail-  ' 
way  track  was  in  an  exposed  and  dangerous 
condition;  that  there  was  no  railing  or  other 
protection  to  guard  persons  against  the  dan- 
ger of  falling  Into  said  excavation;  that  tbe 
same  was  left  open  and  wholly  unprotected; 
and  plaintiff,  relying  npon  the  fact  that  said 
crossing  should  be  in  a  safe  condition  for 
travelers,  and  tbe  night  being  so  dark  that 
plaintiff  was  unable  to  discern  the  unsafe 
condition  that  the  same  was  in,  was,  without 
fault  on  bis  part,  precipitated  and  thrown 
down  into  said  excavation,  on  and  upon  tbe 
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ties  and  Iron  of  said  railway  track,  whereby 
he  was  greatly  Injured,"  etc. 

The  ground  upon  which  the  testimony  was 
rejected  was  that  there  vr&n  no  allegation  of 
negligence  by  reason  of  not  having  a  light  at 
the  excavation,  and  that  the  question  of 
whether  or  not  a  light  was  maintained  there 
was  not  In  issue  under  the  pleadings.  It  is 
Insisted  by  the  appellant  that  the  allegations 
of  the  complaint  were  sufficient  to  put  in  Is- 
sue any  negligent  act  of  the  respondent  in 
relation  to  the  excavation,  and  that  the  proof 
should  not  be  confined  to  the  absence  of  a 
railing  across  the  road.  We  are  inclined  to 
think  that  this  contention  must  be  sustained, 
and  that  the  language  of  the  complaint  Is 
broad  enough  to  Include  all  circumstances  of 
negligence.  It  is  true  that  plaintiff  did  not 
plead  want  of  the  light  as  a  circumstance 
comprising  negligence,  but,  under  the  well- 
established  rule,  this  was  not  necessary,  be- 
cause to  compel  him  to  do  so  would  be,  in  the 
language  of  many  of  the  cases,  to  compel  him 
to  plead  his  evidence.  "The  rule  is  well- 
nigh  universal  that.  In  an  action  for  negli- 
gence, the  plaintiff  need  not  set  out  In  de- 
tail the  specific  acts  constituting  the  negli- 
gence complained  of,  as  this  would  be  plead- 
ing the  evidence."  14  EUic.  PI.  &  Prac.  p. 
333,  -and  cases  cited.  "It  Is  not  necessary  to 
set  out  the  facts  constituting  the  negligence 
complained  of.  An  allegation  specifying  the 
act  constituting  the  injury,  and  alleging  that 
it  was  negligently  and  carelessly  done,  to 
Bufflcient;  but  the  act  of  negligence,  doing  of 
which  caused  the  Injury,  must  be  stated." 
2  Thomp.  Trials,  p.  1247.  It  will  be  noticed 
that  the  negligent  act  the  doing  of  which 
caused  the  injury  is  stated  in  this  complaint, 
viz.  the  making  of  the  excavation  across  the 
county  road.  In  Oldfleld  v.  Railroad  Co.,  14 
N.  Y.  310.  where  the  complaint  contained  but 
a  general  averment  of  negligence  on  the  part 
of  the  defendant,  evidence  to  show  that  there 
were  no  guards  in  front  of  the  cars  was  held 
admissible  in  order  to  prove  negligence,  the 
court  saying:  "The  complaint  averred  that 
the  death  was  caused  by  the  negligence  and 
default  of  the  defendants  and  their  agents 
and  servants.  This  authorized  evidence  of 
the  defendants'  negligence  or  misconduct 
tending  to  produce  the  injury,  without  a  more 
particular  statement  in  the  pleading."  In 
George  H.  Hammond  &  Co.  v.  Schweitzer 
(Ind.  Sup.)  13  N.  E.  869,  It  was  held  that  a 
'  complaint  containing  a  general  allegation  of 
negligence  on  the  part  of  the  defendant  In 
performing  or  falling  to  perform  a  duty  cast 
upon  him  by  the  law,  resaltlng  In  Injury  to 
the  plaintiff,  without  fault  on  his  part.  Is 
Bufflcient  to  withstand  a  demurrer;  the  court 
citing  Railway  Co.  v.  Wynant  100  Ind.  160; 
Railway  Go.  v.  Adams,  105  Ind.  151,  6  N.  E. 
187;  Town  of  RushvlUe  v.  Adams,  107  Ind. 
475,  8  N.  E.  202.  This  Is  a  case  where  the 
allegation  was  that  the  defendant  had  oper- 
ated an  elevator  in  a  negligent  manner,  and 
the  court  said:    "If  the  defendant  desired  the 


complaint  to  specify  more  particularly  where- 
in the  plaintiff  claimed  the  defendant  was 
negligent,  a  motion  to  make  the  complaint 
more  specific  would  have  presented  the  quei>- 
tlon."  In  Clark  v.  Railway  Co.  (Minn.)  9  N. 
W.  75,  it  was  held  that.  In  an  action  for  dam- 
ages, where  the  complaint  alleged  that  the 
defendants,  by  the  culpable  carelessness, 
negligence,  unskillfulness,  and  mismanage- 
ment of  said  defendants  and  their  employes. 
wrongfully  ran  a  locomotive,  with  a  train  of 
cars  thereto  attached,  against  plaintiff's  hors- 
es and  wagon,  while  lawfully  traveling  along 
the  public  highway,  on  demurrer  the  com- 
plaint was  sufficient,  although  It  did  not  state 
the  specific  physical  acts  constituting  the  al- 
leged negligence  and  carelessness.  To  the 
same  effect  Is  Lucas  v.  Wattles  (Mich.)  13  X. 
W.  782,  where  it  was  held  that.  In  suing  for 
damages  from  negligence,  plaintiff  must 
count  on  the  negligence  relied  on;  but,  when 
this  was  properly  averred,  he  need  not  set 
out  the  facts  which  go  to  establish  it  And 
the  rule  was  announced  that,  when  defend- 
ant was  notified  with  what  negligence  he 
was  charged,  be  was  thereby  Informed  that 
the  circumstances  which  tended  to  show 
whether  he  was  wanting  in  due  care  would 
be  in  issue.  See,  also,  Ekman  v.  Railway  Oo. 
(Minn.)  24  N.  W.  291;  Clark  v.  Railway  Co. 
(C.  O.)  15  Fed.  588;  Railroad  Co.  v.  Wolfe, 
80  Ky.  82;  Railroad  Co.  v.  Chester.  57  Ind. 
297;  Grinde  v.  Railroad  Co.,  42  Iowa,  376. 
In  the  last-mentioned  case  the  plaintiff  al- 
leged that  he  was  the  owner  of  a  certain 
cow  which  casually  strayed  upon  the  track 
of  defendant's  road;  that  said  defendant,  by 
its  agents  and  servants,  did  run  and  manage 
one  of  its  engines  in  such  a  careless  manner 
that  the  same  ran  over  said  cow  and  killed 
her;  and  the  court  refused  a  motion  to 
make  the  complaint  more  specific  and  cer- 
tain. In  fact,  we  think  this  Is  the  almost 
universal  rule. 

It  is  claimed,  however,  by  the  respondent, 
that,  even  if  this  rule  be  conceded,  there 
IS  another  rule  In  practice  which  will  de- 
feat the  appellant's  right  to  a  reversal  of 
this  case,  viz.  that,  when  a  pleader  does 
state  In  detail  the  q)eciflc  acts  complained 
of,  he  is  strictly  bound  to  them,  and  can- 
not show  others;  citing  Redford  v.  Railway 
Co.,  9  Wash.  55,  36  Pac.  1085,  and  City 
of  Seattle  v.  Parker,  13  Wash.  450,  43  Pac. 
369.  But  It  does  not  seem  to  us  that  these 
cases  are  In  point  here.  The  case  of  Red- 
ford  V.  Railway  Co.  was  where  there  was 
no  general  allegation  of  negligence,  and  It 
was  held  by  the  court  that.  In  such  a  case, 
the  plaintiff  must  be  confined  to  the  allega- 
tions in  his  complaint.  The  writer  of  this 
opinion  did  not  concur  In  the  opinion  of  the 
court  In  that  case,  but  as  It  was  rendered  we 
do  not  think  it  is  applicable  to  the  case  at 
bar,  because  it  is  obvious,  from  an  Inspec- 
tion of  the  complaint  in  this  case,  that  gen- 
eral negligence  is  charged.  The  case  of  City 
of   Seattle  t.   Parker,    supra,   was   a   suit 
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against  the  city  treasurer  for  failure  to  ac- 
count Jor  moneys  due  the  city,  and  what 
we  held  in  that  case  was  that  when  the 
plalntlfC  had  furnished  a  bill  of  items,  on 
wliich  bis  complaint  was  founded,  he-  was 
confined  to  the  proof  of  the  items  set  out 
therein.  We  hardly  see  that  the  case  has 
any  bearing  on  the  case  at  bar. 
'It  is  also  insisted  by  the  respondent  that 
the  general  rule  contended  for  by  the  ap- 
pellant is  modified  by  the  Code,  which  pro- 
vides for  a  statement  of  facts,  but  this 
requirement  does  not  contemplate  that  the 
evidentiary  matter  must  be  alleged.  The  com- 
plaint in  this  Instance  was  a  concise  state- 
ment of  facts,  which  would  advise  the  re- 
spondent of  the  character  of  the  defense 
necessary.  If  the  complaint  was  so  indefi- 
nite and  uncertain  that  the  respondent  could 
not  go  to  trial  with  safety,  the  statute  pro- 
vides a  remedy,  viz.  a  motion  to  matte  the 
complaint  more  definite  and  certain. 

But  it  is  finally  insisted  by  the  respond- 
ent that,  in  any  event,  this  Judgment  should 
not  be  reversed,  for  the  reason  that  it  is  the 
daty  of  the  conrt  to  presume  all  possible 
facts  necessary  to  sustain  the  Judgment  of 
the  lower  court,  and  many  cases  are  cited 
from  this  court  to  sustain  this  contention; 
the  first  being  Rathbun  v.  Thurston  Co.,  2 
Wash.  564,  27  Pac.  448.  But  these  cases  do 
not  seem  to  us  to  have  any  application  to 
the  question  involved  here.  In  the  Rathbun 
Case  it  was  held  that,  where  the  evidence 
tn  a  case  was  not  made  a  part  of  the  record 
on  appeal,  it  will  be  presumed  that  the  find- 
ings of  fact  by  the  court  below  were  war- 
ranted by  the  evidence,  and  all  the  other 
cases  cited  by  the  respondent  are  based  up- 
on the  same  principle.  It  must  follow,  to 
sustain  the  rule  first  contended  for  by  the 
respondent,  viz.  that  every  intendment  will 
be  brought  to  bear  in  aid  of  the  Judgment, 
tliat,  where  the  question  at  issue  is  whether 
or  not  a  certain  fact  was  proven  on  the  trial 
ot  the  case,  in  the  absence  of  the  record 
the  conrt  will  presume  that  the  Judge  who 
tried  the  cause  acted  upon  sufiicient  evi- 
dence. But  such  cases  as  that  are  very 
different  from  the  case  at  bar,  where  it  ap- 
pears that  a  legal  error  has  been  committed 
by  the  court  The  litigant  has  a  right  to 
have  his  case  tried  in  a  legal  manner,  and 
his  legal  rights  protected  by  the  court,  and, 
when  a  legal  right  la  invaded  or  denied  by 
the  conrt,  the  rule  which  has  often  l>een 
announced  by  this  court,-  and  which  we  thinlc 
<8  universal,  is  to  the  effect  that,  error  hav- 
ing l>een  committed.  It  will  be  presumed  to 
be  prejudicial  error,  unless  It  afilrmatively 
appears  from  the  record  that  it  was  not 
prejudicial.  Bnt  it  Is  said  by  the  respondent 
that,  there  having  been  an  allegation  of  con- 
tributory negligence  In  the  answer,  the  court 
-should  conclude,  in  aid  of  the  Judgment,  that 
the  Jury  may  have  found  that  the  plaintiC! 
was  guilty  of  contributory  negligence:  that, 
if  that  were  true,  then  the  testimony  in  re- 


gard to  the  maintaining  of  the  light  at  the 
excavation  would  be  immaterial;  and  that, 
in  the  absence  of  testimony,  it  cannot  be 
determined  that  the  question  of  contributory 
negligence  was  not  the  question  upon  which 
the  verdict  was  rendered.  But,  in  addition 
to  this  contention  not  being  in  harmony 
with  the  rule  which  we  have  Just  above  an- 
nounced in  this  case,  the  question  of  wheth- 
er or  not  there  was  a  light  at  the  excavation 
when  the  plaintiff  met  with  the  accident 
would  enter  into  the  question  of  whether 
or  not  the  plaintlCC  was  guilty  of  contribu- 
tory negligence,  and  would  be  one  of  the 
circumstances  upon  which  the  Jury  migiit 
base  its  conclusion  in  that  regard;  for  it 
may  well  be  understood  that,  if  a  light  was 
maintained  at  the  excavation  which  would 
sufficiently  notify  a  person  of  common  pru- 
dence, observation,  and  understanding  of  the 
danger,  and  he  still  proceeded,  he  would  be 
guilty  of  contributory  negligence,  but  that 
if,  on  the  other  hand,  there  was  no  light 
there,  his  action  in  advancing  might  not  con- 
tain any  of  the  elements  of  negligence. 

In  addition  to  this,  the  complaint  in  this 
cause  raises  the  question  of  lights.  In  para- 
graph 5  the  plaintiff,  after  alleging  that  he 
bad  no  knowledge  that  the  crossing  of  said 
railroad  track  was  in  an  exposed  and  danger- 
ous condition,  and  that  there  was  no  railing 
or  other  protection  to  guard  persons  against 
the  danger  of  falling  into  said  excavation, 
and  that  the  same  was  left  open  and  wholly 
unprotected,  alleges  that,  relying  upon  the 
faict  that  said  crossing  should  be  in  a  safe 
condition  for  travelers,  and  the  night  being 
so  dark  that  he  was  unable  to  discern  the 
unsafe  condition  that  the  same  was  in,  he 
was,  without  fault  on  his  part,  precipitated, 
etc.  Certainly,  the  defendant  was  notified 
by  this  ^paragraph  of  the  complaint  that  it 
was  on  account  of  the  darkness  at  that  ex- 
cavation that  this  accident  happened.  "Dark- 
ness" is  sometimes  defined  as  an  absence 
of.  light,  and,  under  this  allegation,  it  would 
have  been  competent  for  the  defense,  under 
a  plea  of  general  denial,  to  have  Introduced 
testimony  showing  that  a  light  was  main- 
tained at  this  excavation,  or,  under  the  al- 
legations of  the  complaint,  the  answer  could 
have  set  up  the  fact  that  a  light  was  main-  ' 
tained  there.  But,  in  any  event,  the  ques- 
tion of  light  or  darkness  at  the  excavation 
was  placed  in  issue  by  the  complaint  and 
the  general  denial,  and  the  defendant  was 
notified  of  the  defense  that  it  would  be  re- 
quired to  make  In  that  respect. 

It  is  Insisted  that  the  plaintiff  waived  his 
right  to  question  the  Judgment  when  he 
withdrew  his  motion  to  amend  upon  the  an- 
nouncement by  the  court  that  the  motion 
to  amend  would  be  permitted  only  on  the 
condition  that  a  continuation  was  granted 
to  defendant.  The  statement  of  facts,  as 
certified,  shows  that  the  motion  to  amend 
was  waived  on  the  express  condition  that 
no  rights  were  lost  to  the  plaintiff  under  the 
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exceptions  which  he  had  talcen  to  the  ruling 
of  the  court  in  excluding  the  testimony  of- 
fered. If  he  had  a  right  to  introduce  this 
testimony,— which  we  think  he  had,— he  had 
a  right  to  Introduce  it  uncoupled  with  con- 
ditions. He  may  not  have  been  in  a  po- 
sition to  hare  submitted  to  a  continuance, 
and  we  do  not  think  that  the  question  of 
continuance  can  be  entered  into  in  the  dis- 
cussion of  the  error  alleged. 

The  conclusion  we  have  reached  in  this 
respect  renders  unnecessary  a  discussion  of 
the  other  error  assigned,  as  it  will  not  prob- 
ably occur  upon  retrial,  but  for  the  reasons 
alleged  the  Judgment  will  be  reversed. 

REAVIS,  FULLERTON,  and  ANDERS, 
JJ.,  concur. 


(23  Wash.  629) 

W.  W.  KIMBAUO  C».  ▼.  COCKRELI* 

(Supreme  Court  of  Washington.    Dec.  14, 
1900.) 

CONTRACTS  —  OUAKANTY  —  BVIDBNCB  —  EX- 
CLUSION —  HAMLBSS  ERROR  —  CONSIDERA- 
TION—QUESTION FOR  JURY— ASSIGNED  CON- 
TRACT—DISPOSITION OP  NOTES— BURDEN  OF 
PROOF. 

1.  Where,  in  an  action  on  a  guaranty  of  a 
contract  for  the  sale  of  a  piano,  assigned  to 
plaintiff,  the  particular  contract  assigned  and 
guarantied  was  admitted  in  evidence,  the  ex- 
clusion of  a  general  contract,  in  which  defend- 
ant agreed  to  guaranty  all  contracts  taken  in 
the  sale  of  plaintiff's  pianos  in  consideration 
of  the  exclusive  right  to  sell  them  within  a 
certain  town,  was  harmless  error. 

2.  Defendant  sold  a  piano  shipped  to  him  by 
plaintiff  on  time,  and  assigned  the  contract  to 
plaintiff,  and  guarantied  payment.  Plaintiff, 
on  receipt  of  the  guarantied  contract,  credited 
defendant  on  its  books  with  the  amount  of  the 
contract.  Held,  in  an  action  on  the  guaranty, 
that  it  was  error  to  take  the  case  from  the 
Jury  on  the  ground  that  no  consideration  was 
shown  for  tile  guaranty,  since  the  Credit  to 
plaintiff  on  defendant's  books  was  suificient 
evidence  of  consideration  to  be  submitted  to 
the  jury. 

3.  Defendant  sold  a  piano  shipped  to  him  by 
plaintiff  on  time,  and  assigned  the  contract, to 
plaintiff,  and  executed  an  absolute  guaranty  of 
payment  without  notice  of  nonpayment,  de- 
mand, or  protest,  and  there  was  no  evidence 
that  any  notes  executed  in  pursuance  of  the 
contract  were  ever  in  plaintiff's  possession. 
Beld,  that  it  was  not  incumbent  on  plaintiff, 
in  an  action  on  the  guaranty,  to  show  what  dis- 
position bad  been  made  of  the  notes. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Leander  H.  Prather,  Judge. 

Action  by  the  W.  W.  Kimball  Company 
against  H.  N.  Cockrell,  doing  business  as  H. 
N.  Cockrell  &  Co.  From  an  order  denying  a 
new  trial,  and  from  a  Judgment  in  favor  of 
defendant,  plaintiff  appeals.    Reversed. 

Jerry  E.  Bronaugh,  for  appellant 

ANDERS,  .T.  This  is  an  action  on  a  guar- 
anty. The  plalntlflC,  in  its  complaint,  alleges 
that  on  or  about  November  3,  1803,  one  T. 
O.  Griffltts  executed  and  delivered  to  defend- 
ant (respondent  here)  a  certain  contract  in 
writing,  wherein  and  whereby  said  Griflitta 


I)romised  to  pay  the  defendant  the  sum  of 
$400  in  certain  installments,  payable  ttt  cer- 
tain times,  with  interest  thereon  from  ma- 
turity at  the  rate  of  10  per  cent,  per  annum; 
that  for  value  received  the  defendant,  H.  N'. 
Cockrell,  doing  business  as  H.  N.  Cockrell  St 
Co.,  assigned  said  contract  to  the  plaintiff 
(appellant),  and  by  indorsement  on  the  back 
of  said  contract  in  writing  guarantied  the 
payment  of  the  obligations  therein  set  out 
when  due,  with  interest,  waiving  notice  of 
nonpayment,  demand,  and  protest,  and  suit 
against  the  signer.  It  is  further  alleged  that 
only  a  certain  designated  part  of  said  sum 
so  promised  in  said  contract  was  paid,  and 
plaintiff  demands  Judgment  against  said 
Cockrell  by  reason  of  said  guaranty,  for  the 
sum  alleged  to  be  due  and  unpaid.  The  de- 
fendant, in  his  answer,  denies  the  execution 
of  the  contract  by  Griffltts,  its  indorsement 
by  himself,  and  that  there  is  anything  due 
thereon;  and  by  way  of  first  affirmative  de- 
fense alleges  that  the  guaranty  mentioned  in 
the  complaint  was  and  is  wholly  without  con- 
sideration. Illegal,  and  void.  And  for  a  fur- 
ther affirmative  defense  the  defendant  eets 
forth  a  copy  of  the  contract  mentioned  in  the 
complaint,  and  alleges,  in  effect,  that  the 
plaintiff  herein  sued  the  said  T.  C.  Griffltts 
upon  said  contract,  and  attempted  to  fore- 
close the  same  upon  his  piano  therein  men- 
tioned, and  such  prucei;dings  were  hkd  that 
final  Judgment  was  rendered  lin  the  superior 
court  in  favor  of  said  Griffltts  and  against 
said  plaintiff,  and  that  said  judgment  y^as 
never  appealed  from  by  said  plaintiff,  and 
remained  in  full  force  and  effect,  and  all  of 
the  questions  involved  in  said  obligation  and 
contract  were  finally  determined  and  adjudg- 
ed In  favor  of  the  said  Griffltts  and  against 
said  defendant.  The  plaintiff.  In  Its  reply, 
denies  each  and  every  allegation  of  the  de- 
fendant's first  afflrmative  defense,  and  alleges 
affirmatively  that  plaintiff  took  said  guaranty 
from  the  defendant  in  payment  of  the  pur- 
chase price  of  the  piano  described  in  the 
contract  In  defendant's  answer,  which  piano 
was  sold  by  plaintiff  to  defendant;  and  for  a 
further  reply  the  plaintiff  denies  generally 
the  allegations  of  the  second  paragraph  of 
defendant's  second  afflrmative  defense.  This 
latter  denial  controverts  only  that  part  of 
defendant's  second  afflrmative  defense  which 
relates  to  the  alleged  suit  by  plaintiff  against 
Griffltts.  Upon  the  issues  raised  by  tbo 
pleadings  the  cause  proceeded  to  trial,  and 
at  the  dose  of  the  plaintiff's  evidence  the 
defendant,  pursuant  to  section  4904,  Ballin- 
ger's  Ann.  Ck)des  &  St.,  challenged  the  suf- 
ficiency of  the  evidence,  which  challenge  the 
court  sustained,  and  thereupon  discharged  the 
Jury.  A  motion  for  a  new  trial  was  denied, 
and  the  coui-t,  over  the  objection  of  plaintiff, 
entered  judgment  that  the  plaintiff  take  noth- 
ing by  said  suit,  and  that  defendant  do  have 
and  recover  from  plaintiff  his  costs,  taxed  at 
$23.  From  this  Judgment  the  plaintiff  has 
appealed. 
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We  have  not  had  the  benefit  of  an  argu- 
ment on  behalf  of  the  respondent,  as  he  has 
filed  no  brief  in  this  court  Upon  the  trial 
the  appellant  offerM  in  evidence  the  deposi- 
tion of  one  Charles  C.  Dunbar,  taken  by  a 
notary  public  In  the  city  of  Chicago,  in  pur- 
suance of  a  commission  granted  by  the  su- 
perior court  in  and  for  Spokane  county. 
This  deposition  was  taken  upon  written  In- 
terrogatories attached  to  the  commission. 
Krror  Is  assignee  on  the  refusal  of  the  court 
to  admit  interrogatories  numbered  4,  5,  6,  and 
7,  and  the  answers  thereto,  in  evidence.  In- 
terrogatories numbered  1,  2,  and  8,  and  the 
answers  given  by  the  witness,  were  admitted 
in  evidence,  and  In  response  to  the  questions 
therein  propounded  to  the  witness  he  testified 
that  he  resided  in  Chicago,  and  was  book- 
keeper for  the  W.  W.  Kimball  Company,  and 
bad  been  In  their  employ  16  years,  and  had 
general  charge  of  their  accounts  and  con- 
tracts; that  on  or  about  November  3,  1803, 
the  W.  W.  Kimball  Company  had  a  contract 
■with  the  defendant  for  the  sale  of  said  W.  W. 
Kimball  Company's  merchandise  In  Spokane, 
and  that  said  contract  was  In  writing.  The 
appellant  then  offered  interrogatory  No.  4, 
with  the  answer  thereto,  which  were  as  fol- 
lows: "Int.  4.  If  written,  attach  said  con- 
tract to  your  deposition.  Answer.  I  have 
done  so,  marking  the  same  'Exhibit  B.' " 
This  Interrogatory  was  objected  to  by  the  re- 
spondent as  Incompetent,  Irrelevant,  and  Im- 
material, and  the  objection  was  sustained, 
and  an  exception  allowed.  The  same  objec- 
tion was  made  to  Interrogatories  No.  6,  6, 
and  7,  respectively,  and  sustained  by  the 
conrt.  It  appears  from  those  Interrogatories 
that  appellant  sought  to  prove,  by  the  wit- 
ness to  whom  they  were  propounded:  (1) 
The  period  of  time  over  which  the  contract 
mentioned  In  the  answer  fo  Interrogatory  No. 
2  extended;  (2)  that  under  the  terms  of  said 
contract  said  Kimball  Company  consigned  to 
the  respondent  a  certain  Hallett  &  Davis 
piano,  style  31,  No.  37,838;  and  (S)  that  un- 
der the  terms  of  said  contract  the  appellant 
company  received  from  the  respondent  the 
guarantied  contract  between  the  respondent 
and  Grlffltts,  which  was  admitted  In  evidence. 
Of  coarse,  It  was  necessary  for  the  appellant. 
In  order  to  maintain  its  action  against  the 
respondent,  to  prove  that  the  latter  had  guar- 
antied the  payment  of  the  money  agreed  to 
be  paid  by  Griflitts  in  his  contract  with  the 
respondent;  and  the  object  which  api)ellant 
had  In  view,  if  we  understand  it,  in  oftering 
In  evidence  the  contract  between  appellant 
and  the  respondent,  which  was  attached  to 
the  deposition  and  rejected  by  the  court,  was 
to  show  that  at  the  time  of  the  alleged  guar- 
anty there  was  an  agreement  between  the 
appellant  and  the  respondent  whereby  the 
appellant  agreed  to  ship  Its  goods  to  the  re- 
spondent, and  permit  him  to  sell  the  same  on 
time,  when  deemed  desirable,  taking  from 
the  purchasers  written  contracts  to  pay, 
which  contracts  were  to  be  Indorsed  by  the 


respondent,  and  payment  of  the  same  guar- 
antied, In  consideration  of  respondent's  hav- 
ing the  exclusive  right  to  sell  appellant's 
goods  (pianos)  in  Spokane,  and  at  a  higher 
price  than  that  paid  therefor.  The  fact  that 
the  respondent  had  agreed  with  the  appellant 
to  sell  the  merchandise  shipped  to  him  by  ap- 
pellant and  guaranty  the  payment  of  all  con- 
tracts taken  from  his  purchasers  would,  If  es- 
tablished, have  tended,  to  some  extent  at 
least,  to  prove  that  the  respondent  guaran- 
tied the  particular  contract  in  question  In  the 
case  at  bar.  Proof  of  this  general  contract 
would  have  at  least  shown  a  probability  that 
the  respondent  acted  under  It  In  dealing  with 
the  particular  contract  alleged  to  have  been 
guarantied  by  him.  And,  if  this  view  is  cor- 
rect. It  follows  that  the  agreement  offered  in 
evidence  should  not  have  been  rejected  on 
the  ground  of  Irrelevancy,  whatever  other 
objections  might  have  been  urged  against  It 
But,  be  that  as  It  may,  the  error  of  the  court, 
if  such  It  was,  in  rejecting  the  contract  and 
the  interirogatories  relating  thereto,  above 
mentioned,  worked  no  sul)8tantial  prejudice 
to  the  appellant.  The  execution  by  the  re- 
spondent of  the  guaranty  sued  on  was  shown 
by  direct  evidence,  and  the  contract  between 
Grlffltts  and  the  respondent,  upon  the  back 
of  which  the  assignment  and  guaranty  were 
written,  was  admitted  in  evidence.  In  fact 
it  was  set  forth  in  respondent's  answer,  and 
Its  execution  was  thereby  admitted. 

According  to  the  certified  statement  of 
facts,  the  learned  trial  com-t  took  the  case 
from  the  jury  for  the  alleged  reasons:  (1) 
That  no  consideration  had  been  shown  for 
the  alleged  guaranty;  and  (2)  that  it  was  in- 
cumbent upon  the  plaintllt  (appellant).  In  or- 
der to  make  out  a  case,  to  show  what  dis- 
position had  been  made  of  the  notes  referred 
to  In  the  contract,  payment  of  which  the  de- 
fendant (respondent)  is  alleged  to  have  guar- 
antied. As  to  the  first  proposition,  we  are 
clearly  of  the  opinion  that  there  was  sufil- 
cient  evidence  of  consideration  to  require  the 
submission  of  the  question  to  the  jury.  The 
"witness  Dunbar  positively  testified  that  the 
consideration  for  the  guaranty  on  the  con- 
tract marked  "Exhibit  A"  (the  contract  ad- 
mitted In  evidence)  was  a  credit  given  by  the 
Kimball  Company  upon  the  respondent's  un- 
paid account,  giving  the  amount  of  the  same, 
and  stating  that  the  piano  described  in  in- 
terrogatory No.  5  (which  Is  the  piano  men- 
tioned in  the  guarantied  contract)  was  "in- 
voiced" to  the  respondent  on  April  11,  1891; 
and  the  respondent,  by  challenging  the  legal 
sufficiency  of  this  evidence,  necessarily  ad- 
mitted It  to  be  true.  The  conclusion  of  the 
learned  trial  court  that  it  was  Incumbent  up- 
on the  appellant,  in  order  to  make  out  a  case, 
to  sh6w  what  disposition  had  been  made  of 
the  notes  mentioned  in  the  contract  alleged 
to  have  been  guarantied,  was,  in  our  judg- 
ment, also  erroneous.  In  the  first  place, 
there  Is  no  evidence  in  the  record  that  any 
such  notes  were  ever  in  the  possession  of  the 
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appellant;  and,  In  the  second  place,  the  guar- 
anty was  absolute  In  terms,  and  imposed  no 
such  obligation  upon  the  appellant  as  that  In- 
dicated by  the  court.  The  respondent,  ac- 
cording to  the  evidence,  not  only  guarantied 
the  payment  of  the  contract  assigned  to  the 
appellant,  but  expressly  -waived  "notice  of 
nonpayment,  demand,  and  protest,  and  suit 
against  the  signer."  For  the  reasons  indi- 
cated, the  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

DUKBAR,  C.  J.,  and  REAVIS,  J.,  concur. 


(23  Wash.  668) 

STBINGHAM  v.  DAVIS  et  al. 

(Supreme  Court  of  Washington.     Dec.  17, 

1900.) 

CONTRACTS  FOR  LABOR— LIEN— ACTION  FOR 
BREACH— DBMAND  BEFORE  SUIT— EVIDENCE 
—APPBLAir-FINDINOS— CONCLUSIVENESS. 

1.  Under  2  BaUinger's  Ann.  Ckides  &  St.§  5902, 
giving  any  person  who  clears  realty  at  the  own- 
er's request  a  lien  thereon  for  the  labor  per- 
formed, a  party  who  clears  land  under  con- 
tract with  the  owner  has  a.  lien  thereon  for  the 
work  performed,  if  he  has  not  waived  it,  though 
no  lien  was  referred  to  in  the  agreement. 

2.  In  an  action  to  recover  under  a  contract 
whereby  the  work  was  to  be  paid  for  in  spe- 
cific personalty,  evidence  that  plaintiff  aud  an- 
other, by  defendant's  direction,  went  for  the 
personalty  before  suit,  is  sufficient  to  establish 
a  demand  for  performance  of  the  contract. 

3.  In  an  action  to  recover  under  a  contract 
for  work  performed,  which  was  to  be  paid  for 
as  soon  as  the  work  was  completed,  proof  of 
demand  before  suit  is  not  essential  to  plain- 
tiff's cause  of  action. 

4.  In  an  action  to  recover  under  a  written 
contract  for  work  performed,  which  was  to  be 
paid  for  in  cows,  plaintiff  may  show  by  parol 
the  kind  of  cows  alleged  to  have  been  tendered 
to  him  by  defendant,  and  the  kind  defendant 
stated  were  called  for  by  the  contract. 

5.  A  finding  on  conflicting  evidence  will  not 
be  disturbed. 

Appeal  from  superior  court,  Clallam  coun- 
ty; James  G.  McClinton,  Judge. 

Action  by  Thomas  W.  Strlngham  against 
George  U.  Davla  and  another.  From  a  judg- 
ment in  favor  of  plaintiff,  defendants  appeal. 
Affirmed. 

Geo.  G.  Hatch,  for  appellants.  A.  A. 
Richardson,  for  respondent 

ANDERS,  J.  This  action  was  brought 
by  the  respondent  to  recover  from  the  appel- 
lant George  H.  Davis  a  balance  alleged  to  be 
due  respondent  for  services  performed  In 
clearing  land,  and  to  foreclose  a  Hen  on  the 
land  for  the  amount  due.  It  is  alleged  in 
the  complaint  that  the  plaintiff  (respondent) 
and  defendant  (appellant)  entered  into  a  writ- 
ten agreement,  which  was  as  follows:  "Mem- 
orandum of  agreement  made  this  25th  day  of 
lune,  1895,  between  G.  H.  Davis,  of  th«  first, 
and  T.  W.  Strlngham,  of  the  second,  part,  wlt- 
nesseth  that  the  party  of  the  second  part 
agrees  to  clear,  fit  for  the  plow,  on  or  before 
the  first  day  of  January,  1896,  ten  and  one- 
half  acres  of  land,  to  be  well  picked  up  and 


burned,  and  all  cedar  that  tbe  party  of  the 
first  part  may  designate  to  be  cut  Into  ten- 
foot  lengths  for  rails,  and  any  cedar  not  so 
designated  to  be  burned;  and  the  party  of 
the  first  agrees  to  pay,  as  soon  as  the  land  is 
so  cleared,  twenty  ($20.00)  per  acre  In  cows 
at  $50.00  per  head,  and  one  mare  called 
NeUle,  at  sixty  (JflO.OO)  dollars.  Geo.  H. 
Davis.  T.  W.  Strlngham."  It  is  further  al- 
leged In  the  complaint  that  the  land  was 
cleared  according  to  the  agreement;  that  the 
respondent  requested  the  appellant  to  per- 
form bis  part  of  the  ag^reement,  and  pay  re- 
spondent according  to  the  terms  thereof,  but 
appellant  refused  to  pay  respondent  according 
to  the  terms  of  said  contract,  or  at  all,  for  the 
work  and  labor  performed  upon  said  real  es- 
tate; and  that  respondent  filed  a  notice  of 
lien  In  the  office  of  the  county  auditor,  a  copy 
of  which  is  set  out  in  the  complaint  The 
appellants  In  their  answer  admit  the  making 
of  the  contract,  and  the  clearing  of  the  land 
by  the  respondent  In  accordance  with  the 
terms  thereof,  but  deny  the  alleged  demand 
for  payment  and  allege  affirmatively  that 
upon  completion  of  the  work,  they  delivered 
the  mare  Nellie  to  the  respondent  and  then 
and  there  tendered  to  respondent  three  cows, 
as  set  forth  in  said  contract,  which  the  re- 
spondent refused  to  accept  The  respondent, 
replying,  denies  the  alleged  tender  of  the 
cows.  The  canse  was  tried  by  the  court  with- 
out a  jury,  and  the  court  having  made  and 
filed  Its  findings  of  fact  and  conclusions  of 
law,  rendered  judgment  for  the  respondent 

It  Is  claimed  by  the  appellants  that  the 
trial  court  erred  in  admitting  the  respondent's 
lien  notice  in  evidence,  for  the  reasons  (1) 
that  there  is  no  provision  of  law  giving  con- 
tractors a  lien  for  clearing  land  for  fanning 
purposes;  and  (2)  that  the  contract  between 
these  parties  show§  on  its  face  that  no  Hen 
was  contemplated.  Section  3,  p.  33,  Laws  1893 
(2  BalUnger's  Ann.  Codes  &  St  S  5902),  pro- 
vides that  "any  person  who,  at  the  request  of 
the  owner 'of  any  real  property,  his  agent, 
contractor,  or  subcontractor,  clears  •  •  • 
the  same,  *  •  *  has  a  Hen  upon  such 
real  property  for  the  labor  performed  •  •  • 
for  such  purpose."  And  section  12  of  the 
same  act  (Id.  {  5811)  provides  that:  "In 
every  case  in  which  different  liens  are  claim- 
ed against  the  same  property,  the  court  in 
the  judgment,  must  declare  the  rank  of  such 
lien,  or  class  of  liens,  which  shall  be  In  the 
following  order:  (1)  All  persons  performing 
labor;  (2)  all  persons  furnishing  material;  (3) 
the  subcontractors;  (4)  the  original  contract- 
ors." "And  the  proceeds  of  the  sale  of  the 
property  must  be  applied  to  such  Hen,  or  class 
of  Hens,  in  the  order  of  Its  rank,"  etc.  From 
these  provisions  of  the  statute  it  seems  quite 
clear  that  contractors  are  entitled  tc  liens, 
under  certain  circumstances,  upon  real  prop- 
erty, even  in  cases  where  different  liens  are 
claimed  against  the  same  property.  Bat  In 
this  case  but  one  Hen  Is  claimed,  and  the  right 
to  it  is  asserted  by  one  who,  at  the  request 
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of  the  owner  of  real  property,  cleared  and 
Improved  the  same,  and  we  see  no  means  of 
escaping  from  the  conclusion  that  he  "has  a 
lien,"  under  the  statute,  "upon  the  property" 
for  the  labor  so  performed.  But  it  is  asserted 
in  the  brief  of  appellants  that,  before  a  per- 
son can  have  a  lien  upon  land  for  work,  it 
must  appear  that  It  was  the  mutual  tinder- 
standing  of  the  parties  that  a  lien  was  con- 
templated. If  It  is  meant  by  this  statement 
to  convey  the  Idea  that  at  the  time  the  agree- 
ment for  the  work  Is  made  the  parties  must 
have  "in  Immediate  view  the  right  of  lien,"  we 
are  unable  to  assent  to  the  proposition.  See 
Fhll.  Mecb.  Liens  (2d  Ed.)  §  122.  If  the  work 
actually  done  upon  the  land  Is  of  such  a 
character  as  to  entitle  the  laborer  to  a  lien 
under  the  law,  his  right  of  lien  Is  not  lost 
simply  by  reason  of  the  fact  that  he  did  not 
have  it  in  mind  at  the  time  he  agreed  to  per- 
form the  labor.  Of  course,  the  right  of  lien 
may  be  waived,  but  we  see  no  evidence  of  a 
waiver  in  this  instance. 

It  is  further  claimed  by  appellants  that  the 
court  erred  in  holding  that  under  the  contract 
respondent  had  made  sufficient  demand  for 
the  cows  before  bringing  his  action.  But  we 
are  of  the  (pinion  that  the  evidence  clearly 
Justifies  the  conclusion  of  the  court  in  that 
regard.  The  fact  that  the  respondent,  ac- 
companied by  one  Schrum,  went  to  the  place 
of  residence  of  A.  W.  Davis  (where  appel- 
lants' cows  then  were),  by  the  direction  of 
the  appellant  George  H.  Davis,  for  the  ex- 
press purpose  of  getting  the  cows,  is  clearly 
established  by  the  evidence  In  the  record. 
And  A.  W.  Davis,  the  father  of  the  appellant 
George  H.  Davis,  testified  at  the  trial,  in  the 
court  below,  that  "plaintiff  said  he  came  after 
the  three  cows."  From  these  facts  it  plainly 
appears  that  a  demand  for  the  cows  was  duly 
made  by  the  respondent.  Having  detetmlued 
that  a  legal  demand  was  made  for  the  cows, 
It  becomes  imnecessary  to  discuss  at  length 
the  proposition  urged  by  the  respondent,  that, 
under  the  contract  in  question,  proof  of  a  de- 
mand was  not  essential  to  his  cause  of  ac- 
tion, and  we  will  therefore  simply  observe 
that  his  position  Is  not  unsupported  by  au- 
thority. See  Morford  v.  Mastin,  17  Am.  Dec. 
168,  6  T.  B.  Mon.  609;  Mitchell  v.  Gregory, 
4  Am.  Dec.  655, 1  Bibb,  449;  Rector  v.  Purdy, 
13  Am.  Dec.  494,  1  Mo.  186;  Wait,  Act  & 
Def .  p.  368. 

It  Is  contended  by  the  appellants  that  the 
court  erred  in  permitting  the  respondent  to 
show  by  parol  evidence  the  kind  of  cows  con- 
tracted for.  The  record  discloses  that  one 
portion  of  the  evidence  to  which  appellants 
object  was  Introduced  to  show  the  kind  of 
cows  alleged  to  have  been  tendered  to  the  re- 
spondent, and  the  other  to  show  by  the  dec- 
larations made  by  appellant  George  H.  Davis 
wbat  kind  of  cows  he  himself  deemed  called 
for  by  the  contract  We  think  the  evidence 
was  properly  admitted.  The  trial  court 
found  as  a  fact,  upon  the  Issue  of  tender, 
that  the  appellants  did  not  tender  to  the  re- 


spondent any  such  cows  as  the  contract  re- 
quired, and  this  finding  is  assigned  for  error. 
Counsel  for  both  parties  agree  that  ordinary 
merchantable  cows  were  contemplated  by  the 
contract,  and  the  learned  trial  court  seems  to 
have  been  of  the  same  opinion.  There  is  a 
conflict  In  the  evidence  upon  that  question, 
and  this  court  has  repeatedly  held  that  a  find- 
ing of  fact  wlU  not  be  disturbed  in  sucli  cases 
unless  the  weight  of  the  evidence  is  clearly 
against  it,  which  does  not  appear  in  this  case. 
See  Hamar  v.  Peterson,  9  W^ash.  152,  37  Pac. 
309;  Knapp  v.  Crawford,  16  Wash.  524,  48 
Pac.  261;  Skeel  v.  Christenson,  17  Wash. 
049,  50  Pac.  4G6;  Improvement  Co.  v.  Part- 
ridge, 19  Wash.  62,  52  Pac.  523.  The  conclu- 
sions of  law  being  fully  supported  by  the 
findings,  the  Judgment  Is  affirmed. 

DUNBAR,  O.  3.,  and  FULLERTON  and 
REAVIS,  JJ.,  concur. 


(23  Wash.  446) 
TAYLOR  V.  HORST  et  al. 

(Supreme  Conrt  of  Washington.    Dec.  8,  1900.) 

WILLS— PAROL    BVIDENCB— LATENT 
AMBIGUITY. 

Where  a  will  gives  to  S.,  by  metes  and 
bounds,  land  in  township  16  which  is  half 
of  ranch  T.,  the  other  half  being  in  township 
15,  testimony  of  the  scrivener,  that  testator  di- 
rected him  to  give  to  S.,  by  the  will,  such  ranch, 
and  that  by  mistake  he  ^ut  in  description  of 
only  part  of  it,  is  not  admissible,  as  this  would 
change  the  will,  not  merely  explain  the  tes- 
tator's intent;  there  being  neither  a  conclusive 
presumption,  because  this  was  the  only  prop- 
erty of  testator  not  disposed  of  by  the  will, 
that  he  intended  to  dispose  of  it  nor  a  latent 
ambiguity. 

Appeal  from  superior  court  Thurston  coun- 
ty; O.  V.  Linn,  Judge. 

Action  by  Sarah  Taylor  against  Nellie 
Horst  and  others.  Judgment  for  defendants. 
Plaintiff  appeals.    Affirmed. 

W.  I.  Agnew,  for  appellant.  J.  W.  Robin- 
son, Troy  &  Falknor,  and  A  E.  Rice,  for  re- 
spondents. 

DUNBAR,  0.  J.  This  appeal  involves  the 
construction  of  a  will,  and  Is  from  tbe  or- 
der of  the  court  refusing  to  allow  the  admis- 
sion of  testimony  offered  to  assist  the  court 
In  construing  the  will,  and  from  the  order 
dismissing  the  suit  for  want  of  Jurisdiction. 
The  decedent  Ignatius  Oolvln,  conveyed,  by 
his  last  will  and  testament,  to  the  appellant, 
Sarah  Taylor,  a  life  Interest  in  a  certain  tract 
of  land.  Colvln,  It  Is  alleged,  was  an  ig- 
norant man,  unable  to  read  and  write.  The 
scrivener  (J.  R.  Mitchell)  who  drew  the  will 
was  ready  to  testify  that  Colvln  employed 
him  to  draw  the  will,  and  that  he  directed 
Mitchell  to  convey  to  the  appellant  what  was 
known  as  the  "Taylor  Ranch."  One  half  of 
this  ranch,  which  is  known  as  the  "Mize  Do- 
nation Claim,"  Is  In  township  16,  and  the 
other  half  in  township  15.  According  to  the 
testimony  offered,  Mitchell  prepared  the  de- 
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acrlptlon  from  an  old  plat  of  Colvin's,  which 
showed  simply  township  10;  and  In  accord- 
ance with  that  plat  the  will  was  drawn,  con- 
veying to  the  appellant  a  life  interest  In  that 
portion  of  the  claim  north  of  the  township 
line,  or  that  portion  which  is  In  township  16. 
It  is  claimed  that  the  description  intended  to 
be  In  the  will  contained  the  part  south  of  the 
township  line,  or  that  part  which  is  in  town- 
ship 15,  and  that  the  will  was  executed  on 
the  supposition  that  that  portion  of  the  ranch 
which  Is  included  in  township  15  was  in- 
cluded. The  respondents  objected  to  this 
testimony  on  the  ground  that  it  was  the  in- 
troduction of  parol  testimony  to  vary  or  dis- 
pute the  terms  of  a  written  Instrument,  and 
the  objection  to  its  admission  was  sustained 
by  the  court,  which  is  alleged  as  error  here. 
We  think  the  objection  was  correctly  sus- 
tained. Primarily,  the  rule  of  law  is  that 
parol  testimony  cannot  be  introduced  for  the 
purpose  of  changing  the  provisions  of  a  will. 
But  another  doctrine  is  equally  well  authen- 
ticated, viz.  that  extrinsic  evidence  may  be 
Introduced  in  order  to  explain  the  intent  of  a 
writing,  and  the  true  meaning  of  the  same, 
when  there  is  any  patent  or  latent  ambiguity 
in  the  writing.  Of  course,  the  policy  of  the 
law  Is  to  reach  the  intention  of  the  writer 
as  expressed  in  the  writing,  and  the  expres- 
sions may  be  explained  when  they  are  in- 
definite and  inaccurate.  But  this  must  al- 
ways be  done  In  consonance  with  the  settled 
rules  of  evidence.  It  is  claimed  by  the  ap- 
pellant that  she  Is  brought  within  the  rule 
allowing  one  to  introduce  extrinsic  evidence 
to  arrive  at  the  intention  of  the  testator  and 
to  correct  the  inaccuracy  of  the  description, 
from  the  fact  that  the  will  clearly  shows 
that  the  testator  Intended  to  dispose  of  all 
the  property  he  had  and  should  die  possessed 
of;  and  It  is  urged  that  the  policy  of  the  law 
Is  strongly  against  partial  intestacy.  It  is 
doubtless  true  that  under  the  authorities  It 
is  a  favored  presumption  that  the  testator 
intended  to  make  disposition  of  the  entire 
estate,  in  the  will  executed,  but  it  is  not  con- 
clusive; for  It  may  well  happen  that  a  per- 
son will  desire  to  make  definite  disposition  of 
a  portion  of  his  estate,  and  be  willing  to 
leave  the  disposition  of  the  remainder  to  the 
direction  of  the  law. 

It  Is  also  insisted  by  the  appellant  that  if, 
as  a  matter  of  fact,  the  testator  dies  pos- 
sessed of  lands  which  have  not  been  con- 
veyed by  the  will,  such  fact  raises  a  latent 
ambiguity,  which  warrants  the  Introduction 
of  extrinsic  testimony  to  explain.  If  this 
were  true,  it  would  terminate  this  case  in  fa- 
vor of  the  appellant;  for  It  Is  conceded  that 
Colvin  was  the  owner  of  that  portion  of  the 
Taylor  ranch  which  was  situated  In  town- 
ship 15,  and  that  such  land  was  not  devised. 
But  an  examination  of  the  cases  cited  by  ap- 
pellant convinces  us  that  the  proposition  is 
not  sustained.  Patch  v.  White,  117  U.  S.  210, 
6  Sup.  Ct  617,  710,  29  L.  Ed.  860,  holds  that 
a  latent  ambiguity  la  a  will,  which  may  be 


removed  by  extrinsic  evidence,  may  arise  (1) 
either  when  It  names  a  person  as  the  object 
of  a  gift,  or  a  thing  as  the  subject  of  It.  and 
there  are  two  persons  or  things  that  answer 
such  name  or  description;  or  (2)  when  the 
will  contains  a  misdescription  of  the  object 
or  subject,  as  where  there  is  no  such  person 
or  thing  -in  existence,  or,  if  in  existence,  the 
person  is  not  the  one  Intended,  or  the  thing 
does  not  belong  to  the  testator.  It  is  also 
held  that  when  a  careful  study  of  the  testa- 
tor's language,  applied  to  the  circumstances 
by  which  he  was  surrounded,  discloses  an  In- 
advertency or  mistake  in  a  description  of  per- 
sons or  things  In  a  will,  which  can  be  cor- 
rected without  adding  to  the  testator's  lan- 
guage, and  thus  make  a  different  will  from 
that  left  by  him,  the  correction  should  be 
made.  But  In  the  case  at  bar  there  Is  no 
confusion  between  the  persons  or  things  nam- 
ed. Neither  is  there  any  one  person  or  thing 
named  which  is  not  in  existence.  Neither 
could  this  will  be  corrected  in  accordance 
with  the  testimony  offered  without  adding  to 
the  testator's  language,  and  making  a  differ- 
ent will  from  that  left  by  blm.  His  lan- 
guage would  have  to  be  added  to  before  ad- 
ditional land  could  be  Incorporated  in  the 
iKfill.  When  that  was  done  It  would  make  a 
different  will  from  the  one  he  executed,  for 
the  will  he  executed'  conveyed  a  life  estate 
to  the  appellant  to  land  situated  in  township 
16  only.  In  the  case  above  referred  to  the 
language  of  the  decedent  was  as  follows: 
"I  give,  devise,  and  dispose  of  the  same  in 
the  following  manner."  He  devised  certain 
specific  lots,  with  the  buildings  thereon,  re- 
spectively, to  each  of  his  near  relations,  and, 
among  others,  to  his  brother  H.  a  lot  de- 
scribed as  "lot  numbered  6  In  square  403, 
together  with  the  Improvements  thereon 
erected."  He  then  devised  to  his  Infant  son 
as  follows:  "The  balance  of  my  real  estate, 
believed  to  be  and  to  consist  In  lots  num- 
bered 6,  8,  and  9,"  etc.  (describing  a  number 
of  lots,  but  not  describing  lot  No.  3  in  square 
406).  Held,  that  the  testator  Intended  to 
dispose  of  all  his  real  estate,  and  thought  he 
had  done  so;  that  in  the  devise  to  H.  he 
believed  he  was  giving  him  one  of  bis  own 
lots,  and  that  evidence  might  properly  be  re- 
ceived to  show  that  the  testator  did  not  own, 
and  never  had  owned,  lot  No.  6  in  square 
403,  which  had  no  improvements  thereon,  but 
did  own  lot  No.  3  In  square  406,  which  had  a 
house  thereon,  occupied  by  his  tenants;  and 
that  this  raised  a  latent  ambiguity.  The 
court,  in  commenting  upon  the  case,  said: 
"It  seems  to  us  that  this  evidence,  taken  In 
connection  with  the  whole  tenor  of  the  will, 
amounts  to  demonstration  as  to  which  lot 
was  In  the  testator's  mind.  It  raises  a  latent 
ambiguity.  The  question  is  one  of  Identifi- 
cation between  two  lots,  to  determine  which 
was  in  the  testator's  mind,— whether  lot  3. 
square  406,  which  be  owned,  and  which  had 
Improvements  erected  thereon,  and  thus  cor- 
responded with  the  implications  of  the  wiU. 
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and  with  part  of  the  description  of  the  lot, 
and  rendered  the  devise  effective,  or  lot  6, 
square  403,  which  he  did  not  own,  which 
had  no  Improvements  thereon,  and  whlcli 
rendered  the  devise  Ineffective."  Altogether 
a  different  proposition  from  the  one  at  liar. 
There  is  no  question 'here  but  that  the  land 
which  was  conveyed  by  the  will  was  the  land 
of  the  testator.  It  was  conveyed  by  metes 
and  bounds,  the  description  being  perfect 
And  the  devise  Is  effective  under  the  will  as 
It  appears  of  record.  It  is  not  a  question  of 
effectiveness  which  Is  raised  by  the  appel- 
lant, but  the  claim  is  simply  that  not  as  much 
land  was  devised  to  her  as  she  thinlts  it  was 
the  intention  of  the  testator  to  devise.  In 
Hawlcins  v.  Young,  52  N.  J.  Eq.  508,  28  Atl. 
511,  It  was  held  that  under  a  testatrix's  di- 
rection to  her  executor  to  sell  her  house  and 
lot  In  N.,  and  out  of  the  proceeds  to  pay  cer- 
tain legacies,  he  was  empowered.  In  the  light 
of  evidence  that  she  owned  no  realty  except 
a  house  and  lot  In  B.,  a  suburb  of  N.,  to  sell 
and  make  title  to  the  property  In  B.  As  In 
the  other  case  just  above  cited,  a  strict  and 
literal  construction  of  the  will  would  render 
It  Ineffective,  for  the  reason  that  the  testa- 
tor was  not  the  owner  of  the  property  devis- 
ed. In  Skinner  v.  Harrison  Tp.,  IIG  Ind. 
ISte,  18  X.  EL  529,  2  L.  R.  A.  137,  it  was  held 
that  where  a  testator  devised  property  "to 
Harrison  township,"  and  it  was  made  to  ap- 
pear by  evidence  that  there  were  many  town- 
ships by  that  name  in  the  state.  It  was  com- 
petent. In  order  to  remove  the  obscurity  In 
the  testator's  Intention  caused  by  the  extra- 
neous circumstances,  to  show  by  extrinsic 
evidence  that  the  testator  resided  in  Harri- 
son township,  in  a  certain  county,  and  that  he 
sustained  a  relation  to  that  township  differ- 
ent from  all  others  of  like  name.  This,  it 
will  readily  be  seen.  Is  easily  distinguished 
from  the  case  at  bar,  and  falls  within  the  rule 
laid  down  In  Patch  v.  White,  supra.  And  so, 
without  further  specific  mention,  with  all 
the  other  cases  cited  by  the  appellant.  None 
of  them  hold  that  where  the  will  is' certain 
In  its  terms  as  to  the  property  devised,  the 
character  of  the  devise,  and  the  person  of  the 
devisee,  extrinsic  evidence  can  be  Introduced 
to  change  or  vary  Its 'terms.  In  this  case  the 
will  was  definite  and  certain  as  to  the  prop- 
erty devised,  as  to  the  character  of  the  de- 
vise, and  as  to  the  person  of  the  devisee,  and 
it  will  be  seen  how  uncertain  wills  would  be 
If  oral  testimony  were  allowed  to  be  Intro- 
duced In  a  case  of  this  kind  to  change  their 
positive  and  expressed  conditions.  There  Is 
nothing  in  the  circumstances  of  this  will,  as 
shown  upon  its  face,  to  Indicate  that  it  was 
the  Intention  of  the  testator  to  have  devised 
the  land 'in  dispute  here  to  this  devisee  in 
preference  to  other  devisees.  The  mere  fact 
that  the  land  was  contiguous  to  the  land  de- 
vised to  the  appellant  would  not  be  a  clrcum- 
Htance  pointing  In  that  direction. 

We  think  that  the  will  Is  not  subject  to 
construction,   that   the   court  properly   sus- 


1  talned  objections  to  the  introduction  of  the 
extraneous  testimony,  and  that  the  case  was 
properly  dismissed.  The  judgment  is  af- 
firmed. 

REAVIS,  PULLBRTOX,  and  ANDERS,  JJ., 
concur. 


(23  Wash.  369) 
GRAY'S  HARBOR  00.  v.  OHEHALIS  COUN- 
TY et  al. 

(Supreme  Court  of  Washington.    Dec.  3,  1900.) 

TAXATION— IMPROVKMKNTS  ON  LAND  HBLD 
UNDER  CONTRACT  FROM  THE  STATE. 
A  wharf  and  warehouse  on  tide  lauds  held 
by  plaintiff  under  contract  of  purchase  from 
the  state  are  taxable  as  part  of  the  land,  under 
Revenue  Law  1S97,  p.  136,  i  2,  providing  for 
assessment  of  the  improvements  together  with 
the  land,  and  not  separately;  Laws  1803,  p. 
323,  i  3,  declaring  personal  property,  for  the 
purposes  of  taxation,  shall  embrace  and  in- 
clude ail  improvements  on  lands  the  fee  of 
wiilch  is  still  vested  in  the  state;  and  sec- 
tion 26,  p.  335,  providing  that  property  held 
under  a  contract  for  the  purchase  thereof,  be- 
longing to  the  state,  sliali  be  considered,  for 
all  purposes  of  taxation,  as  the  property  of 
the  person  so  holding  it. 

Appeal  from  superior  court,  ChtiiallB  coun- 
ty; Charles  W.  Hodgdon,  Judge. 

Suit  by  the  Gray's  Harbor  Company 
against  Chehalis  county  and  another. .  Judg- 
ment for  defendants.  Plaintiff  appeals.  Re- 
versed. 

Sidney  Moor  Heath,  for  appellant.  W.  H. 
Abel,  for  respondents. 

REA^^aS,  J.  Suit  to  enjoin  the  collection 
of  a  tax  levied  in  the  year  1898  against  a 
dock  or  wharf  and  warehouse  situated  upon 
tide  lands  held  by  plaintiff  (appellant)  under 
a  contract  of  purchase  from  the  state.  The 
dock  or  wharf  and  warehouse  were  placed 
upon  the  tide  lands  in  March,  1890.  The  con- 
tract between  plaintiff  and  the  state  was 
made  on  the  8th  of  May,  1896.  The  rev- 
enue law  of  1897  (page  136,  S  2)  provides 
for  the  assessment  of  the'  Improvements  to- 
gether with  land,  and  not  separately.  Coun- 
sel for  respondents  contends  that  the  assess- 
ment of  the  dock  or  wharf  and  warehouse  as 
personal  property  is  authorized  by  section  3, 
p.  323,  Laws  1893,  which  declares,  "Personal 
property  for  the  purposes  of  taxation  shall 
be  construed  to  embrace  and  Include  •  •  • 
all  improvements  upon  lands,  the  fee  of 
which  Is  still  vested  In  the  United  States, 
or  In  the  state  of  Washington,"  and  in  sup- 
port of  such  construction  refers  to  the  case 
of  Perclval  v.  Thurston  Co.,  14  Wash.  586, 
45  Pac.  159.  It  appears  that  In  that  case  no 
contract  for  the  purchase  of  the  tide  lands 
had  been  executed.  Application  for  a  con- 
tract had  been  made,  but  it  had  not  been 
acted  upon  by  the  board  of  land  commission- 
ers having  jurisdiction  thereof.  In  the  same 
statute,  however  (page  335,  i  26),  it  was 
enacted:  "Property  held  under  a  contract 
for  the  purchase  thereof,  belonging  to  the 
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state,  county  or  municipality,  and  school  and 
other  state  lands,  shall  be  considered,  for  all 
purposes  of  taxation,  as  the  property  of  the 
person  so  holding  the  same."  Section  27  di- 
rects the  assessment  of  Improvements  on  pub- 
lic lands  as  personal  property  until  the  set- 
tler has  made  final  proof  and  certificate  is  is- 
sued, and  thereafter  the  land  itself  must  b« 
assessed.  In  the  case  of  Washington  Iron- 
Works  Co.  V.  King  Co.,  20  Wash.  150,  54  Pac. 
1004,  section  26  of  the  act  of  1893,  supra, 
was  under  consideration,  and  it  was  there 
adjudged  that  lands  held  under  contract  to 
purchase  from  the  state  are  considered  prop- 
erty of  the  purchaser,  and  the  lands  as  well 
as  the  improvements  thei-eon  are  subject  to 
taxation.  The  superior  court  found  that  the 
plaintiff  neglected  and  refused  to  list  the 
dock  or  wharf  and  warehouse  for  taxation  as 
personal  or  real  property.  Plaintiff  request- 
ed a  finding  that  the  wharf  and  warehouse 
were  assessed  as  personal  property,  and  not 
as  improvements  upon  real  property,  and 
that  at  the  time  the  plaintiff  had  an  execu- 
tory contract,  being  the  ordinary  tide-land 
contract,  for  the  purchase  of  the  tide  lands 
upon  which  the  wharf  and  warehouse  were 
situated.  Some  testimony  was  adduced  at 
the  trial  tending  to  show  that  the  tide  lands 
Included  in  plaintiffs  contract,  and  upon 
which  the  wharf  and  warehouse  were  sit- 
uated, were  assessed  to  plaintiff.  The  record 
shows  that  the  tide  lands  upon  which  the 
wharf  and  warehouse  were  situated  were  in 
the  possession  of  plaintiff  under  a  valid  con- 
ti-act  of  purchase  from  the  state.  It  is  ap- 
parent, therefore,  that  the  dock  and  ware- 
house were  Improvements  upon  the  tide 
lands,  and,  under  the  construction  of  the 
revenue  law  given  In  Washington  Iron- Works 
Co.  V.  King  Co.,  supra,  they  should  have  been 
Included  in  the  assessment  of  the  tide  lands. 
This  showing  that  the  tide  lands  were  held 
by  plaintiff  under  a  valid  existing  contract 
of  purchase  from  the  state  is  sufficient  in  It- 
self to  point  out  the  method  of  assessment 
and  taxation,  and  that  the  listing  of  the  dock 
and. warehouse  separately  as  personal  prop- 
erty was  Improper.  It  would  be,  to  the  ex- 
tent of  the  assessment  of  the  personal  prop- 
erty, a  double  tax  upon  the  owner  of  the 
tide  lands,  which  is  not  In  the  contemplation 
of  the  statute.  The  Judgment  must  be  re- 
versed, with  direction  to  enter  a  decree  en- 
joining the  collection  of  the  tax  levied  upon 
the  dock  or  wharf  and  warehouse. 

DUNBAR.  C.  J.,   and   FULLERTON    and 
ANDERS,  JJ.,  concur. 


(23  Wash.  340) 

FOGG  V.  TOWN  OF  HOQUIAM. 

(Snpreme  Court  of  Washington.    Dec.  3,  1900.) 

STKEE3T    IMPROVEMENTS— ASS5ESSMKNT8  —  REl- 

AS8ESSMENTS— RES  JUDICATA 

—LIMITATIONS. 

1.  Judgment  for  plaiiitifF.  in  action  to  enjoin 

collection  of  an  assessment  for  street  improve- 


ments, is  not  res  judicata  on  suit  by  him  to  an- 
nul a  reassessment,  under  Act  March  9,  1883 
(Laws  18SJ3,  p.  228),  for  the  impi-ovement,  on 
the  question  of  the  validity  of  the  contract  for 
the  improvement  as  being  beyond  the  constitu- 
tional limit  of  indebtedness  of  the  town;  it 
not  appearing  in  the  record  of  the  first  case 
that  the  town  rendered  itself  liable  by  contract 
for  any  portion  of  the  cost  of  the  improvement, 
and  the  question  of  debt  limitation  not  being 
presented  by  any  issue,  or  alluded  to  in  the 
findiiigs  and  decree  of  the  court,  although  men- 
tioned in  its  opinion. 

2.  The  statute  of  limitations  begins  to  run 
only  from  time  a  valid  assessment  for  street 
improvements  has  been  made;  so  that  there 
being  an  invalid  assessment,  and  then  a  reas- 
sessment, it  runs  only  from  the  date  of  tUe 
latter.      ~ 

Appeal  from  superior  court,  Chehalls  coun- 
ty; O.  V.  Linn,  Judge. 

Proceeding  by  Charles  S.  Fogg  against  the 
town  of  Hoquiam,  contesting  a  reassessment 
for  street  improvement.  Judgment  for  plain- 
tiff.   Defendant  appeals.    Reversed. 

James  H.  Parker,  for  appellant  Greene  & 
Griffiths,  for  respondent 

REAVIS,  J.  In  1890  the  town  of  Hoquiam, 
assuming  to  act  imder  authority  of  a  general 
act  of  the  legislature  of  the  state  (1  BalUn- 
ger's  Ann.  Codes  &  St  §  1016),  Improved  cer- 
tain streets,  and  constituted  an  assessment 
district,  and  assessed  the  cost  of  the  Improve- 
ment against  lots  fronting  on  the  street,  in- 
cluding tlie  lots  of  the  respondent  Before 
any  proceedings  were  taken  to  enforce  the 
payment  of  the  assessment  so  levied,  an  ac- 
tion "was  commenced  by  the  respondent  In 
the  superior  court  to  enjoin  the  collection  of 
the  assessment  Judgment  was  entered  by 
the  superior  court  on  the  6th  day  of  January, 
1893.  The  court  found,  generally,  "that  the 
equities  of  this  case  are  with  the  plaintiff 
[respondent],  and  that  he  Is  entitled  to  the 
relief  therein  prayed  for.  The  court  furthen 
finds  that  the  affirmative  defense,  counter- 
claim, or  cross  bill  of  defendant  [town]  filed 
herein  is  not  supported  by  the  evidence." 
And  the  decree  was  that  the  assessment  com- 
plained of,  levied  upon  respondent's  lots,  be, 
and  the  same  Is  hereby,  set  aside  and  decreed 
to  be  Invalid,  Illegal,  and  void,  and  the  town 
of  Hoqulaih  is  enjoined  from  taking  any  fur- 
ther steps  towards  enforcing  the  collection 
of  the  said  assessment,  or  In  any  wise  treat- 
ing the  same  as  valid  or  subsisting  claims  or 
liens  against  said  lots,  or  any  part  thereof. 
The  prayer  of  respondent's  complaint  was  for 
an  Injunction  restraining  the  town  from  tak- 
ing further  steps  towards  the  collection  of  the 
assessment,  and  that  the  assessment  be  de- 
creed illegal  and  void,  and  set  aside,  and 
the  town  be  restrained  from  attempting  to  en- 
force any  assessment  levy,  or  claim  whatso- 
ever upon  respondent's  property  for  the  Im- 
provement made  by  the  town.  The  com- 
plaint tor  cause  of  action,  set  out  various 
irregularities  in  the  procedure  leading  up  to 
the  assessment;  that  the  contract  for  the 
improvement  was  not  let  according  to  law 
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or  to  the  lowest  bidder;  that  the  contract 
was  not  performed  according  to  its  terms;  and 
that  the  assessment  was  not  made  according 
to  benefits  conferred  upon  the  property  im- 
proved; and  also  set  out  the  last  general  as- 
sessment roll  of  the  town  of  Hoqulam,  and 
tbat  the  improvement  contracts  exceeded  the 
debt  limit  of  the  town.  Under  the  reassess- 
ment act  of  March  9.  1898  (Laws  1893,  p. 
226),  the  town  made  a  reassessment  of  the 
cost  and  expense  of  the  improvement.  Re- 
spondent duly  appeared  before  the  council, 
and  made  his  objection  to  the  reassessment. 
The  reassessment  was  coaflrmed  by  the  coun- 
cil, and  the  respondent  appealed  to  the  su- 
perior court,  and  a  trial  was  had.  The  su- 
perior court,  after  the  hearing,  found  as  fol- 
lows: "In  .this  cause,  after  consldeilng  the 
evidence  and  argument  of  counsel,  the  court 
is  of  the  opinion  that  the  Judgment  In  the 
former  case  of  Fogg  v.  The  Town  of  Hoquiam 
is  decisive  of  the  questions  and  rights  of  the 
parties  in  issue  in  this  case.  The  question 
of  the  validity  of  the  contract  on  account  of 
the  town  being  beyond  the  constitutional  lim- 
it of  indebtedness  was  an  issue  In  that  ac- 
tion, and  the  court  In  its  opinion  says  that 
the  contention  of  the  plaintifC  was  sustained, 
and  supplements  this  by  entering  a  decree 
enjoining  the  town  from  collecting  the  assess- 
ment, and  that  the  contract  was  void.  In 
view  of  these  facts,  this  court  cannot  go  into 
the  examination  of  the  correctness  of  tbat 
opinion  and  decree,  and,  as  no  appeal  was 
talien  from  that  decree,  it  is  binding  upon  the 
parties.  As  this  opinion  is  decisive  of  the 
rights  of  the  parties  in  this  proceeding,  it  will 
be  unnecessary  to  consider  the  other  ques- 
tions presented  by  argument  of  counsel." 
And  as  conclusions  of  law:  "That  the  judg- 
ment in  the  former  case  of  Fogg  v.  The  Town 
of  Hoquiam,  cause  No.  214,  is  decisive  and 
res  judicata  of  the  question  and  rights  of 
the  parties  in  issue  In  this  case,  and  that  the 
question  of  the  validity  of  its  said  contract 
on  account  of  the  town  of  Hoquiam  being  be- 
yond the  constitutional  limit  of  Indebtedness 
was  an  issue  In  that  action;  and  the  court 
further  finds  that  plaintiff  is, entitled  to  a  de- 
cree annulling  the  said  reassessment  proceed- 
ings and  for  costs." 

1.  It  Is  apparent  that  the  judgment  of  the 
superior  court  was  founded  upon  its  view  of 
tbe  conclusiveness  of  the  former  adjudication 
of  the  validity  of  the  original  assessment. 
The  appellant  town  in  the  reassessment  pro- 
ceeded under  the  act  of  1893,  supra.  The 
act,  in  section  1,  substantially  declares  that 
-whenever  an  assessment  which  has  hereto- 
fore been  made  has  been  or  may  be  decreed 
void,  and  Its  enforcement  refused  by  the  court, 
or  for  any  cause  has  been  set  aside,  annulled, 
or  declared  void,  by  any  court,  either  directly 
or  by  virtue  of  any  decree  of  such  court,  the 
council  shall  order  a  new  assessment  or  re- 
assessment upon  the  property  benefited  by 
the  Improvement,  and  the  reassessment  shall 
lie  based  upon  the  actual  value  at  the  time 


of  the  completion  of  the  work,  and  new  as- 
sessment rolls  shall  be  made  in  an  equitable 
manner,  with  reference  to  the  benefits  re- 
ceived. It  is  further  provided  in  section  6 
that  the  fact  that  the  contract  has  been  let, 
or  such  improvement  made,  shall  not  prevent 
the  assessment,  nor  shall  the  omission  or  fail- 
ure of  any  officer  to  comply  with  the  pro- 
visions of  the  law  as  to  notice,  resolution  to 
Improve,  estimates,  surveys,  diagrams,  man- 
ner of  letting  contract,  or  execution  of  worii, 
or  any  other  matter  whatsoever  connected 
•with  the  improvement,  or  the  first  assessment 
thereof,  operate  to  invalidate,  or  in  any  way 
affect,  the  making  of  the  reassessment  char- 
ging the  property  benefited  with  the  expense 
thereof.  But  the  new  assessment  shall  not 
exceed  the  actual  cost  and  value  of  the  im- 
provement. And  it  is  also  declared  the  in- 
tention of  the  law  to  make  the  cost  and  ex- 
pense of  local  improvements  payable  by  the 
real  estate  benefited  by  such  Improvements 
by  a  reassessment  thereto^,  notwithstanding 
that  the  proceedings  of  the  council  or  Its  of- 
ficers may  be  found  irregular  or  defective, 
whether  jurisdictional  or  otherwise.  It  Is 
also  provided,  in  section  10,  that  a  town  or 
city,  may  proceed  to  make  a  reassessment  un- 
der its  charter  or  under  the  provisions  of  the 
law  of  1803.  The  controlling  consideration 
in  assessments  for  local  improvements  is  that 
the  benefits  conferred  upon  the  property  be  a 
continuing  and  altogether  sufficient  considera- 
tion for  the  Imposition  of  the  tax  by  reassess- 
ment. Tbe  reassessment  proceedings  do  not 
affect  the  decree  of  the  court  In  the  original 
assessment.  It  does  not  seem  clear  how  the 
question  of  the  debt  limit  of  the  town  of 
Hoquiam  could  have  been  in  issue  in  the  for- 
mer adjudication.  It  is  true  there  is  an  al- 
legation in  the  complaint  of  the  value  of  the 
property  as  shown  by  the  town  assessment 
roll,  and  that  the  cost  of  the  local  assess- 
ments was  more  than  1%  per  cent,  of  the 
value  of  the  property  shown  on  the  assess- 
ment roll.  There  is  no  allegation  that  the 
town  of  Hoquiam  rendered  itself  liable  by 
contract  for  any  portion  of  the  cost  of  the 
local  Improvement.  The  court,  in  its  findings 
and  decree,  does  not  allude  to  the  question  of 
debt  limitation.  It  is,  however,  mentioned  in 
an  opinion  filed  by  the  superior  court;  but  it 
does  not  appear  In  the  record  of  the  former 
trial  what  the  contract  was  between  the  town 
and  the  contractors  who  did  the  work,— In  ■ 
fact,  it  does  not  ai^ear  that  any  issue  was 
presented  which  necessarily  rendered  the 
claim  for  the  cost  and  value  of  the  local  im- 
provements Invalid.  It  is  concluded  that  the 
f>lea  of  former  adjudication  in  the  suit  en- 
joining the  original  assessment  cannot  be  sus- 
tained. 

2.  The  town  elected  to  proceed  under  the 
statute  of  1893  in  the  reassessment.  It  has 
been  heretofore  determined  that  the  statute  of 
1893  provides  for  an  assessment  in  local  im- 
provements with  reference  to  the  benefits  to 
the  property  improved,  and  the  property  must 
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be  equitably  and  proportionately  assessed, 
and  tliat  the  sum  assessed  against  any  par- 
ticular lot  or  parcel  of  property  cannot.  In 
any  event,  exceed  the  special  benefits  receiv- 
ed by  such  property  from  the, public  improve- 
ment made.  These  questions  must  be  deter- 
mined by  the  proper  assessing  officer,  and 
examined  and  equalized  by  the  council.  No- 
tice of  hearing  must  be  given  to  the  owner 
of  the  real  property  affected  by  the  assess- 
ment, and  he  may  appear,  and  must  be  heard 
upon  the  fairness,  justice,  and  amount  of  the 
assessment.  See  Annie  Wright  Seminary  v. 
City  of  Tacoma  (Wash.)  62  Pac.  444,  recently 
determined.  In  the  trial  in  the  superior 
court,  the  evidence  adduced  by  appellant, 
which  is  uncontradicted  by  the  respondent, 
showed  that  the  reassessment  was  made  ac- 
cording to  the  benefits,  and  that  .each  par- 
ticular parcel  of  property  was  specially  bene- 
fited beyond  the  tax  levied  .by  the  assess- 
ment. 

3.  The  statute  of  limitations  is  pleaded  by 
respondent.  It  Is  claimed  that  more  than 
two  years  had  elapsed  since  the  accrual  of 
the  cause  of  action  for  the  amount  due  for 
making  the  Improvement,  but  the  statute  only 
begins  to  run  from  tlie  time  a  valid  assess- 
ment Is  made.  The  original  assessment  was 
adjudicated  Invalid  on  the  Cth  day  of  Janu- 
ary, 1893,  the  reassessment  statute  was  en- 
acted on  the  9th  day  of  March,  1893,  arid  the 
reassessment  proceedings  commenced  on  the 
18th  day  of  July,  1893.  State  v.  City  of  Bal- 
lard, 16  Wash.  418,  47  Pac.  970;  Bowman  v. 
Olty  of  Colfax,  17  Wash.  344,  49  Pac.  551. 
The  cause  is  reversed  and  remanded,  with  di- 
rections to  enter  Judgment  for  the  defendant 
confirming  the  reassessment. 

DUNBAR,  C.  J.,  and  FULLBRTON  and 
ANDERS,  JJ.,  concur. 


(23  Wash.  469) 

MORRIS   &   WHITEHEAD    v.    WILLIAMS 
et  al. 

(Supreme  Court  of  Washington.     Dec.  10, 
1900.) 

MANDAMUS— TO  COUNTY   COMMISSIONBRS— 
CONTRACTUAL  OBLIQATION. 

Mandamus  will  not  lie  to-  county  commis- 
sioners to  compel  issuance  of  county  bonds, 
under  a  contract  of  sale  and  issuance,  for 
funding  of  the  warrant  debt,  providing  that 
validity  of  the  warrants  should  be  passed  on 
before  execution  of  the  contract,  and  malting 
necessary  the  ratification  of  the  warrant  debt 
by  tlie  voters  at  an  election  to  be  held  for  that 
purpose;  there  not  only  being  discretion  of  the 
commissioners  involved,  but  the  obligation  be- 
ing under  a  mere  executory  contract. 

Appeal  from  superior  court.  Pacific  coun- 
ty;   A.  L.  Miller,  Judge. 

Mandamus  by  Morris  &  Whitehead,  bank- 
ers, a  corporation,  against  W.  R.  Williams 
and  others,  members  of  the  board  of  county 
commissioners  of  Pacific  county.  Writ  de- 
nied, and  plaintiff  appeals.    Affirmed. 


R.  E.  Moody  and  Hewen  &  Stratton,  for 
appellant.  John  T.  Welsh  and  F.  S.  Thorp, 
for  respondents. 

DUNBAR,  C.  3.  At  a  special  session  of 
the  board  of  county  commissioners  of  Pa- 
cific county.  In  August,  1898,  said  commis- 
sioners entered  into  a  contract  with  Morris 
&  Whitehead,  bankers,  appellant  herein, 
whereby  they  agreed  to  issue  and  deliver  to 
appellant  the  bonds  of  the  county  of  Pa- 
cific in  the  sum  of  $44,000,  or  so  much  there- 
of as  should  be  necessary  to  fund  the  exist- 
ing general  fund  warrant  Indebtedness  of 
said  county  as  evidenced  by  certain  war- 
rants. It  Is  Insisted  by  the  respondents  that 
this  contract  was  entered  Into  by  the  com- 
missioners while  sitting  as  a  board  of  equal- 
ization, but  we  have  not  found  it  necessary 
to  enter  into  an  examinatlcm  of  that  quea- 
tlon.  It  was  provided  in  said  contract  that 
the  bonds  were  to  be  dated  the  1st  of  Sep- 
tember, on  which  date,  or  as  soon  there- 
after as  possible,  they  were  to  be  ready  for 
delivery.  They  were  to  be  due  In  20  years 
from  date,  and  were  to  draw  interest  at  the 
rate  of  5  per  cent,  per  annum.  Among  other 
provisions  in  the  contract,  the  following  ap- 
pears: "The  party  of  the  first  part  [re- 
spondents] shall  cause  all  of  said  warrants 
to  be  funded  to  be  called  for  payment:  pro- 
vided, however,  that  no  such  call  shall  be 
made  until  the  party  of  the  second  part 
[appellant]  has  notified  the  party  of  the  first 
part  as  hereinafter  set  forth.  That  said 
bonds  are  a  valid  and  legal  obligation  to  the 
satisfaction  of  the  party  of  the  second  part, 
and  has  designated  to  the  party  of  the  first 
part  what  warrants  are  valid  and  can  legally 
be  funded.  The  bonds  shall  be  a  legal  and 
valid  obligation  to  the  satisfaction  of  the 
attorney  of  the  pariy  of  the  second  part 
The  iwrty  of  the  second  part  shall  be  allow- 
ed a  reasonable  time  to  obtain  the  opinion 
of  Its  attorney  on  the  validity  of  the. said 
bonds,  and,  when  said  opinion  is  obtained, 
shall  immediately  notify  the  party  of  the 
first  part  of  the  purpose  of  such  opinion. 
The  party  of  the  second  i)art  shall  pay  the 
holders  of  the  warrants  the  full  value  there- 
of, and  thereafter  present  such  warrants  to 
the  county  treasurer  for  cancellation,  and 
an  equal  amount  of  bonds  shall  then  be  de- 
livered to  the  party  of  the  second  part" 
On  October  5,  1898,  the  board  of  coun^ 
commissioners  sent  the  following  telegram 
to  appellant:  "South  Bend,  Wash.,  Oct  5, 
1898.  Morris  &  Whitehead,  Bankers,  Port- 
land, Oregon:  When  will  bonds  be  ready? 
Board  in  session.  Answer.  A.  P.  Leonard. 
County  Auditor  and  Clerk  of  Board  of  Coun- 
ty Commissioners."  To  this  telegram  the 
following  answer  was  received  on  October 
1st:  "Moody  promises  answer  to-morrow. 
He  has  Just  returned  from  New  York."  On 
the  following  day  the  commissioners  receiv- 
ed, the  following  telegram:  "Portland,  Ore- 
gon, Oct  7,  1898.     It  will  be  necessary  to 
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validate  warrant  debt  Haye  commissioners 
meet  Immediately,— to-day,  If  possible,— and 
pass  resolution  in  manner  provided  in  act 
on  page  44  of  Session  Laws  of  1895,  and 
tben,  if  resolution  is  passed,  give  notice  pro- 
vided in  said  act  by  publication,  and  sub- 
mit at  general  election.  Eastern  authorities 
iio}d  that  this  must  be  done.  Morris  & 
Whitehead,  Bankers."  Acting  on  this  direc- 
tion, the  board  of  county  commissioners  sub- 
jnltted  the  question  of  the  validation  of  the 
warrants  to  the  voters  of  Paciflc  county,  and 
the  voters  refused  to  validate  the  same. 
JJ^othlng  further  was  done  in  the  premises 
until  the  16th  of  January,  1899,  when  the 
-appellant  tendered  the  board  of  commisslon- 
«r8  blank  bonds,  and  demanded  that  they  be 
•execnted;  but  did  not  tender  any  money  to 
take  np  the  warrants,  and  did  not  take  up 
-or  pay  any  of  them.  The  commissioners  re- 
cused to  sign  or  execute  the  bonds,  where- 
upon appellant  filed  a  petition  in  the  supe- 
rior court  of  the  state  of  Washington  for 
Pacific  county  for  a  writ  of  mandamus  to 
■compel  said  commlsloners  to  issue  and  de- 
liver to  appellant  said  bonds.  A  demurrer 
to  the  petition  was  interposed  by  the  re- 
«pondent8,  which  was  overruled.  Respond- 
-ents  filed  an  answer.  The  case  was  tried, 
and  judgment  was  rendered  in  favor  of  the 
county,  refusing  the  writ  From  this  judg- 
ment an  appeal  was  taken  to  this  court 

Respondents  urge  several  reasons  why  the^ 
Judgment  of  the  court  should  be  affirmed, 
but  there  Is  one  reason  lying  at  the  thresh- 
old of  the  case,  which,  if  sustained,  will  ren- 
der a  discussion  of  the  others  unnecessary. 
It  is  insisted  by  the  respondents  that  an  ac- 
tion in  mandamus  will  not  lie  in  this  kind 
of  a  case.  It  may  be  stated  primarily  that 
the  writ  of  mandamus  Is  most  commonly  in- 
voked as  a  remedy  for  the  misconduct  or  In- 
-action  of  public  officers,  and  is  granted  to 
set  In  motion  and  compel  action  on  the  part 
■ot  public  officers  charged  with  the  perform- 
ance of  duties  of  a  public  nature.  It  is 
-doubtless  well  settled  that,  when  the  law  im- 
poses upon  a  public  officer  the  performance 
of  a  specific  act  or  duty,  such  performance 
may,  in  the  absence  of  other  adequate  rem- 
■edy,  be  enforced  by  mandamus;  or,  in  other 
words,  the  writ  will  issue  to  compel  the  per- 
formance of  purely  ministerial  duties  made 
Incumbent  upon  the  (^cers  by  operation  of 
law.  But  the  rule  is  otherwise  when  the 
■officer  Is  invested  with  discretion,  and  the 
functions  are  not  ministerial.  In  such  cases 
the  writ  will  not  Issue  to  control  the  discre- 
tion of  the  officer.  It  Is  equally  well  settled 
that  the  writ  will  not  issue  in  aid  of  the  en- 
forcement of  private  contractual  rights. 
These  general  principles,  we  think,  are  so 
universally  recognized  that  citation  of  au- 
thority is  not  called  for.  The  trouble  is  to 
make  their  application  to  the  multifarious 
groups  of  facts  presented  in  the  adjudicated 
«ase8.  Several  cases  have  been  cited  by  ap- 
pellant to  sustain  the  contention  that  the 


writ  should  issue  in  this  case.  The  first  is 
Smalley  v.  Yates  (Kan.  Sup.)  13  Pac.  845, 
where  It  was,  held  that  mandamus  lies  in  all 
cases  where  the  plaintiff  has  a  clear  legal 
right  to  the  performance  of  some  official  or 
corporate  act  by  a  public  officer  or  corpora- 
tion, and  no  other  adequate,  specific  remedy 
exists.  The  city,  through  Its  mayor  and 
council,  had  entered  Into  an  agreement  to 
a:ecute  and  deliver  to  a  lawful  purchaser 
thereof  certain  waterworks  bonds  of  the  city, 
which  had  been  duly  carried  by  a  vote  of 
the  electors  of  the  city,-  and.  the  purchaser 
of  such  bonds  had  fully  complied  with  all 
the  terms  of  the  agreement  on  bis  part,  but 
the  mayor  and  council  refused  to  comply 
with  their  official  duty  in  that  respect  The 
court  held  that  mandamus  would  lie  to  com- 
pel the  mayor  and  council  to  execute  and 
deliver  the  bonds  to  the  purchaser  of  the 
same  according  to  the  terms  of  agreement 
between  the  parties.  This  Is  the  strongest 
case  presented  in  the  authorities  cited  by 
the  appellant,  but  we  do  not  think  that  it 
reaches  the  case  under  discussion,  even  if 
the  general  principles  which  it  announces 
can  be  sustained  by  authority,  which,  we 
think,  is  doubtful.  But  in  this  case,  after 
a  vote  of  the  electors  of  the  city,  the  action 
of  the  mayor  and  council  In  delivering  the 
bonds  to  the  purchaser  became  purely  min- 
isterial. The  law  directed  them  to  execute 
and  deliver  these  bonds  when  a  certain  con- 
dition had  been  performed,  which  condition 
had  been  performed,  viz.  a  vote  of  the  elect- 
ors of  the  city*  But  in  the  case  at  bar  there 
is  no  ministerial  duty  devolving  upon  the 
commissioners  to  sell  the  bonds  of  the  coun- 
ty to  this  appellant  The  appellant's  claim 
here  is  based  upon  a  contractual  agreement; 
and,  whether  the  bonds  were  to  have  been 
Issued  under  the  act  of  1890  or  under  the 
act  of  1895,  as  seems  to  have  been  indicated 
by  the  direction  of  the  appellant  to  the  board 
of  county  commissioners  in  its  telegram  of 
October  8th,  discretion  Is  vested  In  the  coun- 
ty commissioners.  If  under  the  former,  the 
board  was  simply  authorized  to  negotiate 
the  bonds  under  their  general  supervisory 
powers  over  the  business  of  the  county,  but 
there  is  no  mandate  of  the  law  compelling 
or  directing  them  to  do  so;  if  under  the 
latter,  the  board  has  the  right  to  reject  all 
bids  which  are  <rfEered. 

Appellant's  citation  from  High,  Extr. 
Rem.  i  333,  Is  as  follows:  "Mandanius  will 
lie  to  prevent  a  municipal  officer  from  setting 
at  naught  the  will  of  the  corporation  by  re- 
fusing to  cari-y  out  Its  instructions."  The  in- 
stance Is  given  that  when  a  city  has,  through 
its  common  council,  directed  the  purchase  of 
certain  lands,  and  that  payment  therefor 
be  made  in  bonds  of  the  corporation,  but  the 
officer  whose  duty  it  is  to  deliver  the  bonds 
refuses  so  to  do,  sufficient  cause  is  presented 
for  relief  by  mandamus.  This  merely  falls 
within  the  general  proposition  above  stated 
that  mandamus  will  lie  to  compel  the  per- 
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fortnance  of  a  ministerial  duty.  Another  ex- 
ample given  by  the  author  is  that,  when  it  is 
the  duty  of  the  mayor  and  council  of  a  city 
to  execute  and  deliver  to  a  purchaser  bonds 
of  the  city  which  have  been  authorized  for 
the  construction  of  waterworks,  the  per- 
formance of  this  duty  may  be  required  by 
mandamus;  ciiing  Smalley  ▼.  Yates,  Just 
above  discussed.  The  next  citation  of  ap- 
pellant, viz.  People  T.  Brennan,  39  Barb.  522, 
Is  the  ease  upon  which  Is  based  the  first 
announcement  made  by  High  in  section  333, 
supra.  This  is  the  case  In  which  It  was  an- 
nounced that,  where  an  officer  of  a  municipal 
corporation  undertakes  to  set  at  naught  the 
corporate  will  by  refusing  to  execute  or  de- 
liver the  bonds  of  the  corporation  in  pay- 
ment of  the  price  of  lands  purchased  by  the 
corporation,  a  mandamus  is  the  appropriate 
and  proper  remedy.  The  controller  of  the 
city  was  directed  by  resolution  of  the  com- 
mon council  of  the  city  of  New  York  to  Issue 
corporate  bonds  for  the  purchase  money  of 
some  lands,  which  be  refused  to  do.  Of 
course,  his  duty  was  purely  ministerial.  The 
dty  had  acted'  in  the  premises,  and  directed 
him  what  to  do.  He  was  an  officer  without 
any  discretion,  and  his  duty  was  to  comply 
with  the  mandate  of  the  city  council.  Refus- 
ing so  to  do,  under  all  authority  mandate 
would  lie  to  compel  him.  The  other  cases 
cited  by  the  appellant,  witliout  specifically  re- 
viewing them,  are  of  the  same  character. 
The  following ,  announcement  of  the  law  Is 
made  by  High  on  Extraordinary  Legal  Rem- 
edies (section  34):  "An  important  distinction 
to  be  observed  In  the  outset,  and  which  will 
more  fully  appear  hereafter,  is  that  between 
duties  which  are  peremptory  and  absolute, 
and  hence  ministerial  In  their  nature,  and 
those  which  Involve  the  exercise  of  some 
degree  of  official  discretion  and  judgment  up- 
on the  part  of  the  officers  charged  with  their 
performance.  As  regards  the  latter  class  of 
duties,  concerning  which  the  officer  Is  vested 
with  discretionary  powers,  while  the  writ 
may  properly  command  him  to  act,  or  may 
set  him  In  motion,  it  will  not  further  control 
or  Interfere  with  his  action,  nor  will  It  direct 
him  to  act  In  any  specific  manner.  But  as 
to  the  former  class  of  cases,  where  man- 
damus Is  sought  to  compel  the  performance 
of  a  plain  and  nnqnalifled  duty,  concerning 
which  the  officer  Is  vested  with  no  discre- 
tion, a  ^specific  act  or  duty  being  by  law  re- 
quired of  him,  the  writ  will  command  the  do- 
ing of  the  very  act  Itself."  In  section  43,  In 
further  discussion,  it  is  said:  "*  *  *  And 
when  the  official  duty  Involves  the  necessity 
upon  the  part  of  the  officer  of  making  some 
Investigation,  and  of  examining  evidence  and 
forming  his  judgment  thereon,  a  proper  case 
is  presented  for  the  application  of  the  rule. 
Thus,  when  the  question  involved  was  wheth- 
er the  relator,  a  printer  to  the  senate  of  the 
United  States,  was  entitled  to  receive  from 
the  superintendent  of  public  printing  and  to 
print  certain  public  documents,  and  In  deter- 


mining the  question  of  relator's  right  It  was 
necessary  for  the  superintendent  to  Investi- 
gate the  usages  and  practice  of  congress  upon 
the  subject,  and  to  examine  evidence  before 
forming  his  ultimate  judgment.  It  was  held 
that  the  duty  was  so  far  judicial  In  Its  na- 
ture that  Its  performance  could  not  be  con- 
trolled by  mandamus."  Section  48  reads: 
"•  *  *  So  when  a  board  of  state  officers 
are  Intrusted  by  law  with  the  letting  of  con- 
tracts for  the  public  printing  of  the  state,  and 
are  vested  with  certain  discretionary  powers 
in  determining  what  bids  shall  be  accepted, 
the  courts  will  not  Interpose  by  mandamus 
to  control  such  discretion."  It  would  seem 
that  under  the  statutes  of  this  state  In  rela- 
tion to  the  sale  of  bonds  the  commissioners 
were  granted  ftilly  as  much  discretion  as 
were  the  officers  mentioned  by  Mr.  High. 
That  author  also,  In  section  25,  says:  "From 
the  nature  of  the  remedy,  as  thus  far  dis- 
closed. It  Is  obvious  that  It  relates  only  to  the 
enforcement  of  duties  Incumbent  by  law  upon 
the  person  or  body  against  whom  the  coercive 
power  of  the  court  Is  Invoked.  It  Is  not, 
therefore,  an  appropriate  remedy  for  the  en- 
forcement of  contract  rights  of  a  private  or 
personal  nature;  and  obligations  which  rest 
wholly  upon  contract,  and  which  Involve  no 
question  of  trust  or  of  official  duty,  cannot 
be  enforced  by  mandamus.  A  contrary  doc- 
trine would  necessarily  have  the  effect  of 
.substituting  the  writ  of  mandamus  In  place 
of  a  decree  for  specific  performance,  and  the 
courts  have  therefore  steadily  refused  to  ex- 
tend the  jurisdiction  Into  the  domain  of  con- 
tract rights." 

Appellant  does  not  claim  any  right  here 
under  the  statute,  but.  If  It  has  any  rights  at 
all,  they  grow  out  of  the  contract  which  it 
alleges  it  made  with  the  commissioners  In 
relation  to  these  Iionds.  So  far  as  It  Is  con- 
cerned. It  Is  a  contract  right  of  a  private  and 
personal  nature;  a  right  accruing  to  it  not 
by  reason  of  any  of  the  provisions  of  the 
law,  but  by  reason  of  a  special  contract  which 
It  made  with  the  commissioners.  If  an  In- 
dividual takes  to  an  auditor  or  other  filing 
officer  a  deed  or  other  instrument  which,  un- 
der the  law,  he  is  entitled  to  have  recorded. 
and  such  filing  officer  refuses  to  record  the 
same  when  the  applicant  has  compiled  with 
the  law  by  the  payment  of  fees  or  otherwise, 
the  applicant  has  a  right,  not  by  virtue  of  any 
contract  with  the  officer,  but  by  virtue  of 
the  law,  to  have  the  Instrument  recorded,  and 
mandamus  will  He  to  compel  the  performance 
of  that  public  duty  on  the  part  of  the  reconl- 
<ng  officer.  Instances  of  this  kind  can  bo 
multiplied  Indefinitely,  and  in  all  such  cases 
the  remedy  is  by  mandamus.  But  such  is 
not  the  case  here.  It  Is  true  that  the  com- 
missioners have  a  right,  under  certain  circum- 
stances, to  sell  these  bonds.  They  also  have 
a  right,  under  their  general  supervisory  pow- 
ers, to  contract  with  individuals  for  supplies 
for  fuel  and  stationery;  but  If,  after  having 
entered  Into  a  contract  of  that  kind,  they  re- 
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fuse  to  pay  for  anch  supplies,  It  would  not 
be  maintained  that  mandamus  was  the  prop- 
er remedy  for  the  enforcement  of  the  con- 
tract We  know  of  no  good  reason  why  a 
contract  in  relation  to  the  sale  of  bonds 
should  be  excepted  from  the  general  rule  in 
relation  to  contracts  made  by  the  commis- 
sioners. This  contract  is  still  further  re- 
moved from  the  operation  of  the  rule  Involied 
by  the  appellant  for  the  reason  that  it  is 
plainly  an  executory  contract  which  was  en- 
tered into.  Something  remained  to  be  done 
or  ascertained.  In  the  first  place,  the  valid- 
ity of  the  warrants  was  to  be  passed  upon 
before  the  contract  could  be  executed.  In 
the  second  place,  by  direction  of  the  appel- 
lant itself,  ratification  of  the  voters  at  an 
election  held  for  that  purpose  was  necessary. 
We  tbinic  there  is  no  authority  which  would 
sustain  the  Issuance  of  the  writ  on  a  con- 
tract of  this  kind.  The  case  of  State  v. 
Bridge  Co.,  20  Kan.  401,  where  it  was  held 
that  an  obligation  arising  upon  contract  mere- 
ly could  not  be  enforced  by  mandamus,  in- 
dicates that  the  court  of  that  state  did  not 
Intend  in  the  case  of  Smalley  v.  Yates,  supra, 
to  hold  that  the  relator  in  that  Instance  was 
entitled  to  the  writ  of  mandamus  because  of 
a  contract  that  he  had  entered  into,  but  be- 
cause the  action  of  the  mayor  and  council 
had  become  ministerial  after  the  direction  by 
the  voters  "of  the  city. 

A  case  which,  it  seems  to  us,  corresponds 
almost  exactly  with  the  one  under  discussion, 
la  State  v.  Howard  County  Court,  39  Mo.  375. 
tinder  the  statute  counties  were  authorized 
to  pay  bounties  to  volunteers  enlisting  in  the 
military  service,  and  it  was  held  that  where, 
in  pursuance  of  the  act  a  county  offered 
Tmnnties  to  parties  volunteering  to  fill  the 
quota,  a  contract  existed  between  the  county 
and  such  volunteers,  which  could  be  enforced 
by  action;  and  that  the  courts  will  not  un- 
dertake by  writ  of  mandamus  to  enforce  sim- 
ple common-law  rights  between  Individuals. 
In  that  case  the  petitioner  enlisted  as  a  vol- 
unteer in  pursuance  of  an  order  of  the  coun- 
ty court  of  said  county  appropriating  money 
for  the  purpose  of  paying  bounties  to  volun- 
teers. The  county  court  refused  to  pay  a 
portion  of  the  money  due  the  petitioner, 
whereupon  he  prayed  for  a  writ  of  man- 
damus to  compel  the  court  to  proceed  In  the 
business  of  selling  bonds  which  had  been 
■provided  for  the  purpose  of  paying  these 
bounties,  and  to  pay  him  the  remainder  of 
bis  bounty.  After  holding,  upon  the  merits 
of  the  case,  that  the  petitioner  was  entitled 
to  his  pay,  the  court,  of  Its  own  motion, 
raised  the  question  under  discussion  here,  and 
«aid:  "But  there  Is  another  question,  which 
we  cannot  pass  over,  and  that  is  whether 
a  mandamus  is  the  proper  remedy.  Accord- 
ing to  the  views  above  stated,  there  was  a 
binding  contract  between  the  county  and  the 
petitioner.  The  courts  will  not  undertake 
to  enforce  by  mandamus  simple  common-law 
rights  between  Individuals,— as  to  compel  the 


payment  of  money,— nor  where  there  is  an- 
other specific  legal  remedy;"  and  the  writ 
was  refused.  In  Parrott  v.  City  of  Bridge- 
port, 44  Conn.  180,  which  involved  a  contract- 
ual relation  between  the  petitioner  and  the 
city  of  Bridgeport,  it  was  held  that  the  case 
Involved  the  enforcement  of  contract  rights, 
of  a  private  nature,  and  the  wrl^  would  not 
lie.  See,  also,  Florida  C.  &  P.  R.  Co.  v.  State 
(Fla.)  13  South.  103,  20  L.  R.  A.  419,  34  Am. 
St  Rep.  30;  Merrill,  Mand.  S  16,  and  au- 
thorities cited  and  Instances  mentioned. 

It  is  insisted  by  the  appellant  that  the  writ 
ought  to  issue  in  this  case  because  it  would 
be  difficult  to  determine  the  damages  which 
the  appellant  would  be  entitled  to  by  reason 
of  the  breach  of  contract  The  proof  of  dam- 
ages is  always  attended  with  more  or  less 
difficulty,  but  that  furnishes  no  reason  for  re- 
versing the  well-established  rule  that  the 
writ  will  not  lie  for  the  enforcement  of  a 
contract  right  The  conclusion  that  we  have 
reached  on  this  proposition  renders  unneces- 
sary an  investigation  of  the  other  defenses 
interposed  to  the  action.  The  Judgment  Is 
affirmed. 

BBAVIS,  FULLERTON,  and  ANDERS. 
JJ.,  concur. 


(23  Wash.  347) 

GRIFFITH  et  ui.  v.  HOLMAN. 

(Supreme  Court  of  Washington.    Dec.  3,  1900.) 

NONNAVIGABLB    STREAMS— RIGHTS    OF    RIPA- 
RIAN   OWNER— FISHERIES— PUBLIC 
NXIISANCBl— ABATBMEa^T. 

1.  A  public  nuisance  can  be  abated  only  by 
a  public  officer,  except  in  case  of  a  person 
having  some  special  interest  in  the  abatement 
different  from  and  greater  than  the  interest  of 
the  community. 

2.  A  fresh-water  unmeandered  stream  of  the 
average  width  of  40  feet,  and  the  depths  of  4 
feet  at  high  water  and  of  2  feet  at  low  water, 
and  in  some  places  only  6  inches  deep,  which  is 
never  used  as  a  floatable  stream,  or  for  trans- 
portation except  in  small  rowboats,  from  which 
persons  fish  for  pleasure,  is  nonnavigable. 

3.  In  nonnavigable  streams  the  right  of  fish- 
ery is  in  the  riparian  owners. 

4.  One  through  whose  land  a  nonnavigable 
stream  flows  may  maintain  a  fence  across  it 

Appeal  from  superior  court,  Spokane  coun- 
ty; William  E.  Richardson,  Judge. 

Action  by  Thomas  S.  Griffith  and  wife 
against  F.  J.  Holman.  Judgment  for  plain- 
tlflfs.    Defendant  appeals.    Affirmed. 

R.  L.  Edmiston,  for  appellant  A.  E.  Gal- 
lagher, for  respondents. 

.DUNBAR,  C.  J.  This  action  Is  brought  by 
the  respondents  to  recover  of  appellant  $250 
as  damages  which  respondents  sustained  by 
reason  of  the  appellant  cutting  a  wire  fence 
on  the  land  of  respondents  in  Spokane  county, 
where  such  wire  crossed  the  stream  known  as 
the  "Little  Spokane  River,"  which  flows 
through  the  land  of  respondents;  and  also  to 
recover  of  the  appellant  the  sum  of  $250,  the 
value  of  certain  trout  fish  which  appellant 
caught  in  said  Little  Spokane  river  while  in  a 
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iMat  on  said  river  on  respondents'  land  where 
said  river  runs  across  the  land  of  respond- 
ents, and  vcbicb  said  fish  appellant  tooic  and 
converted  to  liis  own  use.  A  demurrer  inter- 
posed to  tlie  amended  complaint  was  over- 
ruled. Defendant  (appellant)  refusing  to 
plead  further,  the  court  made  findings  of  fact 
and  conclusions  of  law  in  accordance  with  the 
allegations  of  the  amended  complaint,  and 
gave  Judgment  in  favor  of  plaintiffs  (respond- 
ents) and  against  defendant  for  $500  and 
costs. 

The  findings  of  fact  following  substantially 
the  allegations  of  the  complaint  it  is  neces- 
sary to  examine  only  the  allegations  of  the 
complaint,  under  the  first  assignment  of  er- 
rpr,  that  the  court  erred  in  overruling  the  de- 
murrer of  defendant  to  the  amended  com- 
plaint, although  assignments  of  error  axe 
based  upon  the  conclusions  of  law.  It  Is 
conceded  by  the  appellant  that  only  two 
propositions  are  Involved,  viz.:  (1)  Did  the 
respondents  have  a  legal  right  to  place  on 
their  land  the  barbed-wire  fence  in  question 
across  the  stream,  so  as  to  prevent  the  pass- 
age of  row  boats?  and  (2)  did  the  appellant 
have  a  right  to  catch  fish  in  the  stream  on 
respondents'  land,  he  being  in  a  rowboat,  as 
alleged  in  the  amended  complaint?  The  com- 
plaint alleges  in  the  usual  manner  the  tres- 
pass and  the  catching  of  the  fish,  the  owner- 
ship of  the  land,  and  that  said  stream  had 
never  been  meandered,  and  gives  the  follow- 
ing description  of  the  stream:  "That  said 
Little  Spokane  river,  where  the  same  runs 
through,  over,  and  across  the  premises  de- 
scribed, and  for  ten  miles  up  said  river  from 
said  premises,  and  down  said  river  from  said 
premises  to  the  mouth  of  said  Little  Spoicane 
river,  during  high  water  in  said  river,  the 
water  therein  is  of  an  average  width  of  f<»:ty 
feet,  and  on  an  average  during  said  time  of 
four  feet  in  depth;  that  high  water  continues 
at  various  stages  in  height  in  said  river  for 
about  three  months  during  each  year,  and  the 
water  In  said  river  at  said  premises  and  up 
and  down  said  river  from  said  premises  for 
the  distance  above  stated  during  the  rest  of 
each  year  for  the  last  twenty  years  has  been 
about  forty  feet  in  width  and  two  feet  in 
depth;  that  the  depth  and  width  of  the  water 
in  said  river  for  the  distance  above  mention- 
ed varies  at  different  places  in  said  river  at 
all  seasons  of  the  year,  the  water  in  said 
river  at  places  becoming  wider  than  as  above 
stated,  and  at  places  as  low  as  six  inches  in 
depth;  that  said  river  from  a  point  about  ten 
miles  above  the  premises  aliove  described  to 
its  mouth  carries  at  all  seasons  of  the  year 
sufficient  water  in  width  and  depth  so  as  to 
permit  the  running  of  rowtioats  of  the  usual 
size  up  and  down  said  river;  that  no  part  of 
said  river  has  ever  been  used  as  a  navigable 
stream  or  highway  for  any  purpose  whatever, 
except  that  said  river  has  been  used  to  a  lim- 
ited extent  for  the  purpose  of  pleasure  by  the 
running  of  rowboats  up  and  down  said  river 
by  persons  desiring  to  fish  for  pleasure  in 


said  river."  It  alleges  the  maintenance  by 
the  plaintiffs  of  the  barbed-wire  fence  above 
mentioned,  the  catching  of  the  fish  by  the  de- 
fendant without  any  authority,  and  the  ap- 
propriation of  the  same  to  defendant's  use. 
It  is  oontended  by  the  appellant  that  the 
stream  was  a  niivigable  stream,  and  that, 
therefore,  the  defendant  had  a  right  to  navi- 
gate the  stream,  and  to  fish  therein;  and 
that  the  respondents  had  no  right  to  pat  a 
fence  of  any  kind  across  it  which  would  in- 
terfere with  the  right  of  the  public  to  use  it 
for  all  purposes  for  which  nature  made  it 
applicable,— citing  in  support  of  this  conten- 
tion section  7303,  Bollinger's  Ann.  Codes  & 
St.,  which  is  a  statute  to  prevent  the  obstruc- 
tion of  navigable  waters  in  this  state;  and 
that,  the  fence  being  a  public  nuisance,  the 
appellant  bad  a  righ^  to  abate  it.  But,  ev«n 
conceding,  tor  the  purpose  of  the  discussion, 
that  the  stream  was  a  navigable  one,  the  prin- 
ciple of  law  is  well  established  that  a  public 
nuisance  can  be  abated  only  by  a  public  offi- 
cer, except  where  the  party  who  desires  to 
abate  it  has  some  special  interest  in  the  abate- 
ment which  is  different  from  and  greater 
than  the  interest  of  the  community.  The 
cases  which  the  appellant  cites  from  this  court 
to  sustain  bis  contenticm  are  squarely  opposed 
to  him.  Thus,  in  Carl  v.  Improvement  Co., 
13  Wash.  616,  43  Pac.  890,  the  right  to  abate 
the  nuisance  was  founded  upon  a  special  in- 
terest; the  court  in  that  case  saying:  "Un- 
der this  assignment  of  error  it  is  further  con- 
tended that  the  obstruction  was  a  public  one; 
but,  even  if  it  was,  the  plaintiffs  showed  that 
they  were  so  situated  that  they  had  a  special 
private  interest  in  having  it  removed,  so  that 
they  could  pass  their  logs  down  the  river,  and 
for  that  reason  were  entitled  to  molutain 
their  action  for  that  purpose."  Even  this 
case  was  where  there  was  an  action  to  abate 
the  nuisance,  and  not  an  attempt  by  the  party 
to  abate  it  himself.  The  citation  from  Gould, 
Waters,  S  42,  does  not  seem  to  tut  to  affect 
the  question  in  any  way.  That  special  dam- 
ages must  be  shown,  see  Jones  v.  Railway 
Co.,  16  Wash.  25,  47  Pac.  226;  Stufflebeam 
V.  Montgomery  (Idaho)  26  Pac.  125;  Esson  v. 
Wattier  (Or.)  34  Pac.  758;  Wood,  Nuls.  K3d 
Ed.)  {  640,  and  cases  cited  In  note  4.  But  we 
are  of  the  opinion  from  the  allegations  of  the 
complaint  that  the  river  was  nonnavigable. 
Hence  it  becomes  necessary  to  ascertain  the 
rights  of  riparian  owners.  The  title  to  the 
land  under  all  the  navigable  waters  of  this 
state  passed  from  the  sovereignty  Qt  the  Unit- 
ed States  to  the  sovereignty  of  the  state  upon 
the  admission  of  the  state  to  the  Union;  but, 
under  the  well-established  law  of  the  land, 
.tiie  title  to  the  land  under  the  nonnavigable 
waters  passes  from  the  United  States  to  the 
grantee  of  the  upland  bounding  on  such  non- 
navigable waters  as  an  incident  to  such  grant; 
and,  although  at  the  common  law  the  test  of 
the  navigability  Is  the  ebb  and  flow  of  the 
tide,  yet,  especially  in  this  country,  It  is  held 
that  the  rivers  and  streams  above  the  ebb  and 
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flow  of  the  tide,  which  have  sufficient  capac- 
ity for  useful  navigation,  are  public  rivers, 
and  subject  to  the  same  general  rights  which 
the  public  possesses  in  navigable  waters.  But 
we  are  clearly  of  the  opinion  that  the  stream 
under  consideration  is  a  nonnavlgable  stream. 
Many  of  the  authorities  which  we  will  cite 
in  support  of  this  contention  support  also  the 
other  propositions  indicated  above,  and  tbey 
■will,  therefore,  be  cited  indiscriminately. 

"A  stream  is  a  public  highway  wherever 
It  is  suitable  in  its  natural  condition  for 
general  use  in  travel  or  in  the  transportation 
of  property."  Gould,  Waters,  $  107.  "If 
the  stream  is  not  always  navigable,  it  must 
be  capable  of  floatage,  as  the  result  of  nat- 
ural causes,  at  periods  ordinarily  recurring 
from  year  to  year,  and  continuing  for  a  sufS- 
clent  length  of  time  in  each  year  to  make 
It  oseful  as  a  highway.  The  mere  possibil- 
ity of  occasional  use  during  brief  or  extraor- 
dinary freshets  does  not  give  it  a  public 
character.  A  similar  principle  applies  in  the 
case  of  small  tidal  creeks,  in  which,  al- 
though prima  facie  they  are  public  and  navi- 
gable, private  property  may  be  maintained. 
It  is  not  every  small  creek  in  which  a  fish- 
ing skiff  or  gunning  canoe  can  be  made  to 
float  at  high  tide  which  Is  deemed  subject 
to  public  use,  but,  in  order  to  have  a  public 
character,  it  must  be  navigable  for  some 
purpose  useful  to  business  or  pleasure."  Id. 
S  109.  "But,  while  the  common  law  only 
regarded  those  streams  in  which  the  tide 
ebbed  and  flowed  to  the  extent  of  such  flow 
and  reflow  as  navigable,  yet  there  was  an- 
other class  of  streams,  called  'fresh-water 
streams,'  which,  if  susceptible  of  navigation 
by  "boats  and  lighters,'  or,  as  it  would  seem, 
for  any  beneficial  public  purpose,  and  were 
navigable  in  fact,  were  regarded  as  high- 
ways over  which  the  public  had  free  access 
for  the  purposes  of  trade  and  commerce. 
The  only  real  distinction  between  the  two 
classes  of  streams  arose  from  the  distinction 
as  to  the  ownership  of  the  alveus  of  the 
stream,  and  the  rights  of  riparian  owners 
therein.  In  all  salt-water  streams  subject 
to  the  action  of  the  tides  the  king  not  only 
owned  the  alveus,  but  had  exclusive  title  lir 
and  jurisdiction  over  the  stream  for  all  pur- 
poses not  inconsistent  with  navigation;  while 
In  fresh-water  streams  the  riparian  owner 
had  certain  special  privileges  of  which  the 
king  could  not  deprive  him.  He  bad  the 
exclusive  right  of  fishery,  the  benefit  of  al- 
luvial deposits  or  accretion,  the  right  to  erect 
wharves  which  did  not  impede  navigation, 
and  to  take  tolls  for  the  use  of  them;  and. 
In  fact,  a  right  to  make  any  use  of  the  wa- 
ter or  the  bed  of  the  stream  that  his  tastes  or 
interests  dictated  that  did  not  interfere  with 
the  public  right  of  passage.  Therefore,  when 
It  is  said  that  by  the  common  law  no  stream 
is  regarded  as  navigable  except  those  in 
which  the  tide  ebbs  and  flows,  it  is  not 
meant  that  no  other  streams  are  burdened 
with  a  public  easement  of  passage,  but  that 
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in  law,  and  Irrespective  of  the  question-  of 
fact,  all  such  streams  are  navigable  whether 
they  are  so  in  fact  or  not,  and  that  the  title 
thereto,  with  all  privileges,  vests  in  the  king; 
and  that  all  other  streams  navigable  in  fact 
are  highways  for  the  passage  of  boats,  but 
the  title  to  which,  with  all  special  privileges, 
outside  of  the  public  easement,  vests  in  the 
owner  of  the  banks."  1  Wood,  Nuis.  (3d 
Bd.)  i  452.  So  that  it  would  seem  in  this 
case  that^  even  conceding  that  the  stream, 
which  Is  a  fresh-water 'stream,  be  a  navi- 
gable or  public  river,  yet  the  right  of  fish- 
ing remained  in  the  owner  of  the  banks,  the 
public  having  only  an  easement  over  the 
land,  and  the  'taking  of  the  fish  therefrom 
would  be  a  trespass  for  which  the  owner 
would  be  entitled  to  damages.  It  is  true, 
the  fact  that  a  stream  Is  not  meandered  does 
not  establish  the  fact  that  It  Is  a  nonnavl- 
gable stream,  but  probably  indicates  that  in 
the  minds  of  the  ofilcers  ordering  the  survey 
it  was  not  a  navigable  stream.  It  is  well  es- 
tablished that^  except  in  salt-water  streams, 
the  question  of  navigability  is  one  of  fact 
that  must  be  established  by  those  who  seek 
to  use  it  as  such;  and  it  is  also  well  estab- 
lished that  the  stream  must  be  navigable  in 
its  natural  state,  unaided  by  artificial  means 
or  devices.  This  proposition  was  announced 
by  this  court  in  Logging  Co.  v.  Neeson,  20 
Wash.  142,  54  Pac.  1001,  where  it  was  said: 
"It  is  well  settled  that  a  stream  which  can 
only  be  made  navigable  or  fioatable  by  arti- 
ficial means  is  not  a  public  highway;"  citing 
many  cases  to  sustain  the  proposition.  In 
Rowe  V.  Bridge  Corp.,  21  Pick.  344,  Chief 
Justice  Shaw,  delivering  the  opinion  of  the 
court,  said:  "Nor  is  it  every  small  creek 
in  which  a  fishing  sklfC  or  gunning  canoe 
can  be  made  to  fioat  at  high  water  which 
Is  deemed  navigable;  but,  in  order  to  have 
this  character,  it  must  be  navigable  for  some 
purpose  useful  to  trade  or  agriculture."  In 
Nutter  V.  Gallagher  (Or.)  24  Pac.  250,— a 
case  which  is  cited  by  appellant,— it  is  held 
that  a  stream  or  water  course.  In  order  to 
be  navigable,  must  be  of  sufficient  extent 
and  capacity  to  enable  the  community  at 
large  to  utilize  it  in  the  navigation  of  boats 
and  other  water  craft  thereon  for  the  trans- 
portation of  products  and  other  merchandise, 
or  for  the  purpose  of  fioating  logs  and  tim- 
ber from  forests  to  market.  In  the  case 
of  The  Monteilo,  20  Wall.  430,  22  L.  Ed. 
391,  where  the  language  of  Chief  Justice 
Shaw,  supra,  was  repeated  and  indorsed.  It 
was  said  that  "the  capability  of  use  by  the 
public  for  purposes  of  transportation  and 
commerce  affords  the  true  criterion  of  the 
navigability  of  a  river,  rather  than  the  ex- 
tent and  manner  of  that  use."  It  was  held 
in  Haines  v.  Hall  (Or.)  20  Pac.  831,  that  a 
stream  which  has  fioatable  capacity  at  cer- 
tain periods  recurring  with  regularity,  and 
continuing  for  a  sufficient  length  of  time  to 
make  it  useful  as  a  highway  for  floating 
logs,  is  navigable;    but  to  be  navigable  in 
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this  sense  It  must  be  capable  of  such  float- 
age as  is  of  practical  utility  and  benefit  to 
tbe  public  as  a  highway  for  trade  and  com- 
merce. It  was  further  said:  "If  its  location 
is  such,  and  its  length  and  capacity  so  lim- 
ited, that  it  will  only  accommodate  a  few 
persons.  It  cannot  be  considered  a  navigable 
stream  for  any  purpose.  It  mtist  be  so  situ- 
ated, and  have  such  length  and  capacity,  as 
will  enable  it  to  accommodate  the  public 
generally  as  a  means  of  transportation."  To 
the  same  effect  is  Burroughs  v.  Whitwam 
(Mich.)  26  N.  W.  491.  The  court,  in  Weth- 
ersfield  v.  Humphrey,  20  Conn.  218,  in  pass- 
ing upon  the  question  of  whether  certain 
waters  were  navigable,  after  reciting  the 
fact  that  at  times  a  fish  boat,  or  skiff,  or  In- 
dian canoe  might  have  been  pushed  through 
tbe  waters,  said:  "But  this  is  not  naviga- 
tion. That  only  Is  such,  and  those  only  are 
navigable  waters,  where  the  public  pass  and 
repass  upon  them,  with  vessels  or  boats,  in 
the  prosecution  of  useful  occupations.  There 
must  be  some  commerce  or  navigation  which 
is  essentially  valuable,"— citing  Lord  Hale's 
remariis  in  his  treatise  De  Jure  Maris: 
"There  be  some  streams  or  rivers  that  are 
private,  not  only  In  property  and  ownership, 
but  also  in  use;  as  little  streams  and  rivers 
that  are  not  a  common  passage  for  the 
Icing's  property."  To  the  same  effect  is  Wa- 
ter Co.  V.  Amsden,  6  Cal.  443.  In  that  case 
It  was  held:  "A  river  beyond  the  ebb  and 
flow  of  the  tide  may  be  navigable  when  it 
has  sufficient  depth  and  width  to  float  a 
vessel  used  in  the  transportation  of  freiglit 
or  passengers,  and  this  has  been  extended 
to  its  capacity  to  float  rafts  of  lumber.  To 
go  beyond  this,  and  declare  a  stream  navi- 
gable which  can  float  a  log,  would  be  to 
turn  a  rule  intended  for  the  benefit  of  the 
public  into  an  Instrument  of  serious  detri- 
ment to  Individuals,  if  not  of  actual  private 
oppression."  "It  should  be  understood  that, 
except  in  salt-water  streams,  so  far  as  the 
tide  ebbs  and  flows,  the  question  of  navi- 
gability is  one  of  fact,  and  must  be  estab- 
lished by  those  who  seek  to  use  it  as  such; 
and  also  that  the  stream  must  be  navigable 
in  its  natural  state,  unaided  by  artificial 
means  or  devices.  If  a  stream  Is  not  sus- 
(«ptible  of  valuable  use  to  the  public  as  a 
navigable  or  floatable  stream,  without  the 
erection  of  dams,  it  Is  not  a  navigable 
stream!  even  though  it  might  be  applied  to 
that  use  after  dams  are  erected."  1  Wood, 
Nuis.  (3d  Ed.)  i  463.  There  is  no  claim  here 
that  the  stream  under  discussion  was  ever 
used  as  a  floatable  stream,  or  that  any  trans- 
portation has  been  carried  on  over  it  except 
in  small  boats,  from  which  persons  fished 
for  pleasure. 

Tbe  legislature  of  this  state  has  provided 
that  the  common  law,  so  far  as  it  is  not  In- 
consistent with  the  laws  of  the  United  States, 
or  of  the  state  of  Washington,  or  incompat- 
ible with  the  Institutions  and  condition  of 
society  of  this  state,  shall  be  the  rule  of  de- 


cision In  all  the  courts  of  this  state.  The 
common-law  mle  having  been  adopted,  it 
must  be  held  that  the  title  to  the  beds  of 
nonnavigable  streams  is  in  tbe  adjacent  ripa- 
rian proprietors  to  the  center  of  the  stream. 
This  holding  is  not  Inconsistent  nor  incom- 
patible with  the  institutions  and  condition 
of  society  in  this  state,  nor  with  tbe  consti- 
tution and  laws  of  the  United  States  or  of 
the  state  of  Washington.  It  was  held  by 
this  court  in  Benton  v.  Johncox,  17  Wash. 
277,  49  Pac.  495,  39  L.  R.  A.  107,  that  the 
common-law  doctrine  declaratory  of  riparian 
rights  is  not  inconsistent  with  the  consti- 
tution and  laws  of  the  United  States  or 
of  this  state,  or  Incompatible  with  the  con- 
ditions of  society  In  this  state,  "unless,"  said 
the  court,  "it  can  be  said  that  the  right  of 
an  individual  to  use  and  enjoy  his  own  prop- 
erty is  incompatible  with  our  condition." 
The  statute  law  and  the  decisions  of  this 
court,  then,  having  made  the  common  law 
the  arbitrator  of  the  rights  of  the  riparian 
proprietors,  the  decisions  of  the  courts  de- 
claring the  rights  of  riparian  proprietors  un- 
der the  common  law  become  important  In 
Hooker  v.  Oimmlngs,  20  Johns.  90,  it  was 
said:  "In  the  case  of  People  v.  Piatt,  17 
Johns.  105,  •  •  *  we  recognized  the  prin- 
ciples of  the  common  law  to  be  that  in  case 
of  a  private  river— that  is,  where  It  te  a 
fresh-water  river— in  which  the  tide  does  not 
ebb  and  flow,  and  Is  not,  therefore,  an  arm 
of  the  sea,  he  who  owns  the  soil  has,  prima 
facie,  the  right  of  fishing;  and,  if  the  soil 
on  both  sides  be  owned  by  an  individual,  he 
has  the  sole  and  exclusive  right"  See,  also. 
Palmer  v.  Mulligan,  3  Calnes,  307.  In  Ad- 
ams V.  Pease,  2  Conn.  481,  it  was  held  that: 
"The  owners  of  land  adjoining  CJonnectlcut 
river  above  the  flowing  and  ebbing  of  the 
tide  have  an  exclusive  right  of  flshery,  oppo- 
site to  their  land,  to  the  middle  of  the  river; 
and  the  public  have  an  easement  in  the  river 
as  a  highway  for  passing  and  repassing  with 
any  kind  of  water  craft."  "The  bed  and 
banks  of  a  fresh-water  river,  where  the  tide 
does  not  ebb  and  flow,  are  the  property  of  the 
riparian  proprietors,  the  public  having  an 
easement  only  for  passage  as  on  a  public 
highway;  and  such  proprietors  may  use  the 
land  or  water  of  the  river  in  any  way  not 
Inconsistent  with  this  easement"  Bridge 
Co.  V.  Paige,  83  N.  Y.  178  (Syl.).  In  Attorney 
General  v.  Evart  Booming  Ck>.,  34  Mich.  462. 
among  other  things,  it  was  said,  in  substance, 
by  Judge  Cooley,  who  rendered  the  decision 
of  the  court  that  the  Muskegon  river  was  not 
a  navigable  stream,  and  the  public  had  no 
rights  whatever  in  the  soil  under  it;  that  It 
was  only  a  small  stream,  whose  value  to  the 
public  consisted  in  the  use  that  could  be 
made  of  it  for  the  purpose  of  floating  logs 
and  lumber;  and  it  was  held  that  the  prop- 
erty taken  in  such  a  case  was  private  prop- 
erty, and  tbe  owner  of  the  bank  could  main- 
tain trespass  or  ejectment  against  the  taker. 
See  June  v.  Purcell,  36  Ohio  St  396.    In  Mc- 
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Fartln  v.  Essex  Cto.,  10  Cush.  304,  It  was  said 
by  Chief  Justice  Shaw,  speaking  for  the 
supreme  court  of  Massachusetts,  that  it  was 
well  established  as  law  of  the  commonwealth 
that  in  all  waters  not  narlgable  in  the  com- 
mon-law sense  of  the  term  the  right  of  fish- 
ery is  in  the  owner  of  the  soil  upon  which  It 
Is  carried  on,  and  la  such  rivers  that  the  right 
of  the  soil  Is  in  the  owner  of  the  land  bound- 
ing npon  it;  citing  Waters  v.  Lilley,  4  Plcli. 
145.  and  Com.  v.  Chapin,  5  Pick.  199.  In 
Ldncohi  v.  Bavis  (Mich.)  19  X.  W.  103,  it 
was  held  by  the  supreme  court  of  Michigan 
that  the  law  was  well  settled  that  riparian 
proprietors  upon  fresh-water  streams  had  the 
exclusive  right  of  fishing  In  the  water  oppo- 
site their  land;  citing  Gould,  Waters,  i  182, 
and  cases  cited  In  note  1;  Ang.  Water 
Courses,  S  61;  Hart  v.  Hill,  1  Whart  123- 
Beckman  v.  Kreamer,  43  111.  447.  .The  cita- 
tion from  Gould,  Waters,  %  182,  is  as  follows; 
"Riparian  proprietors  upon  the  fresh-water 
streams  have  the  exclusiTe  right  of  fishing 
In  the  water  opposite  their  lands,  and  this 
right  extends  to  navigable  fresh  rivers  as 
well  as  those  which  are  unnavlgahle,  where 
the  soil  of  the  former  is  held  to  be  private 
property.  Riparian  proprietors  upon  all  such 
streams,  whose  title  extends  ad  fllum  aquse, 
can  maintain  an  action  of  trespass  against 
those  who  draw  a  seine  between  the  center 
of  the  stream  and  the  bank  of  his  land."  It 
is  true  that  the  legislature  of  the  state  has 
passed  laws  regulating  fishing,  has  made 
close  seasons,  and  provided  a  penalty  for 
persons  killing  fish  by  use  of  dynamite  or 
other  explosives.  It  Is  also  true  that  fish  are 
ferae  naturte, 'and  that  their  habitat  Is  not 
entirely  local;  hence  it  might  be  thought  that 
no  property  in  fish  could  vest  in  the  owner 
of  the  land.  But  it  is  ownership  subject  to 
the  rights  of  the  public,  and  must  be  exer- 
cised with  due  consideration  for  the  nature 
of  the  property,  and  exercised  only  when  the 
fish  are  upon  the  land  of  the  owner.  In  ac- 
cordance with  this  view.  It  was  held  in  State 
V.  Roberts.  59  N.  H.  266,  that,  while  the  right 
of  fishery  in  waters  not  navigable  was  lim- 
ited to  the  riparian  owner  of  the  soil,  and 
belonged  exclusively  to  him,  yet  this  right  In 
the  owner  of  the  land  must  be  regarded  as 
qualified  to  a  certain  extent  by  the  universal 
principle  that  all  property- is  held  subject  to 
those  general  regulations  which  are  neces- 
sary to  the  common  good  and  general  wel- 
fare, and  to  that  extent  it  was  subject  to 
legislative  control;  that  It  Is  a  well-estab- 
lished principle  that  every  person  shall  so 
use  and  enjoy  his  own  property,  however 
absolute  and  unqualified  his  title,  that  his 
use  of  it  shall  not  be  injurious  to  the  equal 
enjoyment  of  others  having  an  equal  right 
to  the  enjoyment  of  their  property,  nor  inju- 
rious to  the  rights  of  the  public.  Hence, 
while  the  riparian  owner  has  the  exclusive 
right  of  fishery  upon  his  own  land,  be  must 
so  exercise  that  right  as  not  to  injure  others 
in  the  enjoyment  of  a  right  upon  their  lands 


upon  the  stream  above  and  below.  But,  sub- 
ject to  these  qualifications,  the  right  of  fish- 
ery to  the  riparian  owner  is  absolute.  To  the. 
same  effect  are  Beach  v.  Morgan  (X.  H.)  41 
Atl.  349;  Trustees  v.  Strong,  CO  N.  Y.  50; 
Water-Power  Co.  v.  Lyman,  15  Wall.  500,  21 
L.  Ed.  133;  Sterling  v.  Jackson  (Mich.)  37  N. 
W.  845;  Ice  Co.  v.  Shortall,  101  111.  46;  Brax- 
on  V.  Bressler,  64  111.  488;  Cobb  v.  Daven- 
port 33  X.  J.  lAw.  223;  Club  v.  Mather  (Vt) 
35  Atl.  323;  Xorcross  v.  Griffiths  (Wis.)  27 
X.  W.  006. 

It  appearing  from  the  record  in  the  case 
tliat  the  river  from  which  these  fish  were 
taken  was  nonnavigable,  that  the  owners 
bad  a  right  to  maintain  a  fence  over  the  same, 
and  that  they  had  Uie  exclusive  right  of  fish- 
ery in  the  waters  flowing  over  the  land,  and 
no  proper  exceptions  having  been  taken  to 
the  finding  in  relation  to  the  amount  of  dam- 
ages, the  judgment  will  be  affirmed. 

AXDERS  and  FULLERTOX,  JJ.,  conoor. 
BEAVIS,  J.,  concurs  in  result 


(23  Wash.  aiO) 
VAN  AISTIXB  V.  VAX  ALSTINE  et  al. 

(Supreme  Court  of  Washington.     Nov.  24, 
1000.) 

DIVORCE— JURISDICTION— RESIDENCE-EVI- 
DENCE. 

1.  Residence  in  tlie  state  for  a  year,  required 
by  2  Ballingor's  Ann.  Codes  &  St.  §  571S,  to 
give  jurisdiction  of  uu  action  for  divorce,  is 
not  siiown  by  testimony  of  plaintiff  that  iu 
December,  1S97,  she  was  a  resident  of  Cali- 
fornia; that  she  went  from  tliure  to  AInsku.  to 
engage  in  business;  tlint  wliile  retiirniiiB  on  a 
voyage  to  Seattle  slie  became  acquainted  with 
defendant;  that  they  stopped  temporarily  at  a 
hotel  at  Seattle,  and  a  few  day.s  after  were 
married,  and  shortly  thereafter  went  to  Cali- 
fornia, remained  tliere  some  weeks:  then  re- 
turned to  Seattle:  remained  a  few  days  at  a 
hotel,  when  defendant  returned  to  Alaska,  to 
remain  some  niontlis,  on  business,  tiie  under- 
standing being  that  she  sliould  remain  at  a 
hotel  in  Seattle,  or  go  to  California,  and  tiience 
to  Seattle;  and  that  about  tiie  time  of  their 
marriage  it  was  their  intention  to  travel  ex- 
tensively for  one  or  two  j'ears,  and  then  to 
make  their  iioine  somewiiere,  the  location  of 
which  was  entirely  undetermined. 

2.  Aiiidavit  of  plaintiff  in  divorce,  used  on 
motion  for  suit,  stating,  in  general  terms,  that 
she  was  a  resident  of  the  state  for  more  than 
a  .year,  cannot  have  force  against  the  facts  as 
to  her  residence  detailed  in  her  testimony. 

Apijeal  from  superior  court  King  county; 
William  Hickman  Moore,  Judge. 

Action  by  Lou  Van  Aistlne  against  Con 
Van  Alstlne.  Defendant  filed  cross  com- 
plaint, and  on  his  application  Emma  Norton, 
Melvin  G.  Winstock,  and  A.  B.  Xoyes  were 
made  defendants  by  order  of  the  court.  Judg- 
ment for  cross  complaint.  Plaintiff  and  de- 
fendants Norton  and  Winstock  appeal.  Re- 
versed. 

John  F.  Dore  and  Ciiarles  E.  Shepard,  tor 
appellants.  R.  Winsor  and  Ballingcr,  Ronald 
&  Battle,  for  respondent 
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REAVIS,  J.  Plaintiff  commenced  an  ac- 
tion In  the  superior  court  of  King  county  for 
•divorce  from  defendant  Con  Van  AlsUne. 
The  alleged  ground  for  divorce  was  cruelty. 
The  husband  appeared  and  answered,  denying 
the  allegations  of  the  complaint,  and  filing 
Iiis  cross  complaint,  praying  for  an  annul- 
ment of  the  marriage  for  fi-aud  in  the  con- 
tract thereof.  Appellants  Norton,  Wlnstock, 
■and  Noyes  were  made  parties  to  the  action 
by  order  of  the  court,  on  the  application  of 
the  defendant,  upon  allegations  in  the  cross 
'Complaint  that  sudi  defendants  had  conspired 
with  the  plaintiff  to  procure  the  alleged 
fraudulent  marriage  between  plaintiff  and  de- 
fendant for  the  purpose  of  defrauding  the 
husband  and  obtaining  from  him  large  sums 
of  money.  After  issue  joined  in  the  action, 
a  motion  for  suit  money  and  alimony  was 
made  by  plaintiff,  and  a  number  of  affidavits 
were  filed  by  the  respective  parties  upon  the 
hearing  of  the  motion,  and  also  oral  testi- 
mony was  heard  by  the  court.  The  motion 
does  not  appear  to  have  been  finally  deter- 
mined. The  complaint  was  withdrawn,  and 
before  the  trial  came  on  plaintiff's  counsel 
moved  the  dismissal  of  the  action  on  the 
ground  that  the  withdrawal  of  her  complaint 
carried  with  It  the  dismissal  of  the  cross  com- 
plaint. The  court  overruled  the  motion  to 
dismiss,  and  proceeded  with  the  trial.  Coun- 
sel for  plaintiff  refused  to  further  appear  In 
the  action,  and  the  court  directed  the  pros- 
«cuting  attorney  to  appear  as  In  an  undefend- 
«d  action  for  divorce  or  annulment  of  mar- 
riage. The  marriage  was  adjudged  fraudu- 
lent and  decreed  void,  and  relief  was  given 
■the  cross  complainant  (defendant)  against 
the  other  defendants  and  plaintiff.  In  the  na- 
ture of  a  money  judgment  for  large  sums  of 
money  fraudulently  received  by  the  plain- 
tiff from  the  cros^  complainant.  Plaintiff  and 
^lefendants  Norton  and  Wlnstock  have  ap- 
pealed.   Noyes  did  not  appear. 

Many  exceptions  are  taken  by  the  appel- 
lants, and  assignments  of  error  made  tbere- 
-on,  and  the  record  brought  here  1^  an  exten- 
sive one.  After  a  careful  examination,  it  Is 
concluded  that  the  objection  to  the  jurisdic- 
tion of  the  superior  court  to  try  the  action  is 
determinative  of  the  case.  The  superior 
court  found  that  plaintiff  was  a  resident  of 
the  state  for  one  year  Immediately  prior  to 
the  commencement  of  the  action.  To  this 
finding  of  fact  exception  was  duly  taken. 
The  jurisdiction  to  entertain  a  suit  for  di- 
vorce and  for  annulment  of  marriage  Is 
founded  upon  residence  In  the  statb.  The 
statute  (section  5T18,  2  Balllnger's  Ann. 
Codes  &  St.)  is  as  follows:  "Any  person  who 
has  been  a  resident  of  the  state  for  one  year 
may  file  his  or  her  complaint  for  a  divorce 
or  decree  of  nullity  of  marriage,  under  oath, 
in  the  superior  court  of  the  county  where  he 
or  she  may  reside,  and  like  proceedings  shall 
be  had  thereon  as  in  civil  cases."  Section 
■5720,  Id.,  provides:    "The  defendant  may,  In 


addition  to  his  or  ber  answer,  file  a  cross 
complaint  for  divorce,  and  the  court  may,  in 
such  case,  grant  a  divorce.  If  any,  In  favor  of 
either  party,  or  as  on  application  of  both." 
It  was  adjudged  In  Luce  v.  Luce,  15  Wash. 
608,  47  Pac.  21,  that  In  an  action  for  divorce 
plaintiff  must  affirmatively  plead  and  satis- 
factorily prove  prior  residence  in  the  state 
for  the  period  of  a  year  or  more;  and  sec- 
tion 5730.  2  Balllnger's  Ann.  Codes  &  St, 
requires:  "In  all  instances  where  the  supe- 
rior court  shall  grant  a  divorce.  It  shall  be 
for  cause  distinctly  stated  In  the  complaint, 
and  proved,  and  found  by  the  court,  and  the 
court  shall  state  the  facts  found  upon  which 
the  decree  Is  rendered."  Section  5719  de- 
clares: "When  the  defendant  does  not  an- 
swer, or,  answering,  admits  the  allegations  in 
the  complaint,  the  court  shall  require  proof 
before  granting  a  divorce  or  a  decree  of  nul- 
lity." In  Luce  v.  Lace,  supra,  it  was  said: 
"He  [pkiintiff]  tesUfied  that  he  left  the  East 
for  the  purpose  of  finding  a  new  location  in 
which  to  do  business;  that  he  came  to  the 
state  of  Washington  in  January  or  February, 
18»i,  and  stopped  at  the  cities  of  Seattle  and 
Tacoma;  that  thereafter  he  went  to  the  state 
of  California,  In  further  pursuit  of  the  ob- 
ject which  Induced  him  to  leave  the  East; 
that  he  returned  to  the  state  of  Washington, 
and  went  Into  business  in  the  city  of  Everett, 
about  the  month  of  June,  1894.  This  testi- 
mony satisfies  us  that  be  was  not  a  resident 
of  the  state  of  Washington  until  bis  return 
thereto  from  the  btate  of  California,  when 
he  located  in  business  at  the  city  of  Evet«tt 
It  might  be  Inferred  from  this  testimony  that 
plaintiff  lost  his  residence  In  the  East  when 
he  left  there,  but  even  this  does  not  clearly 
appear,  .^d  there  is  notliing  therein  which 
tends  to  show  that  he  had  any  Intention  as  to 
any  definite  location  until  he  reached  Everett 
upon  his  return  from  California.  This  being 
so,  the  plaintiff  failed  to  prove  the  fact  nec- 
essary to  entitle  him  to  any  relleL" 

In  the  case  under  consideration  it  la  ap- 
parent that  the  allegation  of  plaintiffs  resi- 
dence in  her  complaint  was  not  evidence  of 
such  fact  But,  on  the  bearing  of  the  mo- 
tion for  suit  money  and  alimony,  plaintiff 
submitted  affidavits  In  which,  In  general 
words.  It  was  stated  that  she  was  a  resident 
of  King  county  for  more  than  one  year.  On 
the  trial  of  the  mn-lts  she  was  called  as  a 
witness  for  the  cross  complainant,  and  testi- 
fied that  she  was  a  resident  of  the  state  of 
California  in  December,  1897.  She  was  Inters 
rogated,  "Where  did  you  go  from  San  Fran- 
cisco?" She  answered  that  she  went  to 
Alaska  direct  and  en  route  remained  one 
day  in  Seattle;  that  she  went  to  Ft  Wran- 
gle, Alaska,  to  engage  In  business,  and  there 
contracted  for  a  lodging  house,  which  was 
to  be  completed  for  her;  that  while  return- 
ing from  Ft  Wrangle,  on  a  voyage  to  Seat- 
tle, she  became  acquainted  with  the  cross 
complainant,  and  together  they  came  to  Se- 
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attle,  and  temporarily  remained  at  a  hotel; 
that  a  few  days  thereafter  they  were  mar- 
ried, and  shortly  thereafter  departed  for  San 
Francisco;  remained  for  some  weeks  In  Cali- 
fornia, and  then  returned  to  Seattle;  remain- 
ing a  few  days  together  at  a  hotel,  when 
cross  complainant  returned  to  Alaska  to  re- 
main there  some  months  upon  his  business 
affairs.  The  understanding  between  them 
was  that  plaintiff  should  remain  at  a  hotel 
in  Seattle,  or  ratum  to  San  Francisco,  and 
tbence  to  Seattle.  It  also  appears  from  the 
testimony  of  both  plaintiff  and  cross  com- 
plainant that  about  the  time  of  their  mar- 
riage it  was  their  intention  to  travel  exten- 
sively for  a  year  or  two,  and  then  to  make 
tlieir  home  somewhere,  the  location  of  which 
borne  was  entb«Iy  undetermined.  It  is  not 
assumed  that  the  cross  complainant  was  a 
resident  of  this  state.  There  appears  to  be 
not  only  a  failure  of  satisfactory  proof  of  the 
residence  of  plaintiff  in  this  state,  but  it  is 
fairly  Inferred,  from  all  the  evidence  adduced 
at  the  trial,  that  plaintiff  was  not  such  resi- 
dent for  one  year  prior  to  the  suit  Plain- 
tiff's affidavit  referred  to  is  in  its  statement 
of  residence  a  mere  conclusion,  and,  if  con- 
sidered upon  the  ti'ial  as  evidence  at  all, 
cannot  have  force  against  the  facts  which  are 
detailed  by  plaintiff,  and  also  other  Infer- 
ences that  must  be  legitimately  drawn  from 
her  wandering  life.  Counsel  for  cross  com- 
plainant have  cited  the  case  of  Ferry  v.  Fer- 
ry. 9  Wash.  239,  37  Pac.  431,  where  a  decree 
of  divorce  was  granted  the  wife  on  her  cross 
complaint,  and  three  years  afterwards  she 
made  application  to  set  aside  the  decree  on 
the  ground  that  her  husband  was  not  a  resi- 
dent of  the  state  at  the  time  the  action  was 
commenced,  she  herself  being  a  nonresident. 
In  that  case  the  grounds  for  divorce  were 
amicably  arranged  between  the  husband  and 
wife,  large  property  interests  were  settled, 
each  spouse  had  become  possessed  of  indl- 
▼Idnal  shares  of  the  property,  and  the  wife 
had  transferred  nearly  all  of  hers.  The 
court  observed  of  the  trial:  "No  one  was 
deceived  or  defrauded  in  this,  unless  it  be 
the  court;  and  now  the  same  court  is  asked 
to  set  aside  the  decree  thus  rendered  at  the 
suit  of  one  who  is  responsible  for  the  imposi- 
tion effected,  after  more  than  three  years 
of  acquiescence  and  enjoyment  of  the  fruits 
of  the  action."  It  was  held  that  the  wife 
was  estopped  from  questioning  the  validity 
of  the  decree,  even  though  there  was  fraud 
upon  the  Jurisdiction  of  the  court  We  do 
not  think  the  authority  is  applicable  here. 
We  have  now  a  direct  appeal  on  exception  to 
the  Jurisdiction  of  the  superior  court  We 
are  satisfied  the  exception  is  well  taken. 
The  Judgment  and  decree  is  reversed,  with 
directions  for  entry  of  a  judgment  dismissing 
the  action. 

DUNBAH,   0.  J.,  and  PULLERTON,  and 
ANDERS,  33.,  concur. 


(»3  Wash.  372) 

WATKINSON  et  ux.  v.  McOOX  et  al. 
(Supreme  Court  of  Washington.    Dec.  5,  1900.) 

NAVIOABLB    RIVSRS  —  BOOMING    LOOS  — DAM- 
AGES. 

1.  The  right  to  raft  and  float  logs  in  a  navi- 
gable river  gives  no  right  to  boom  them,  so 
that  damages  to  a  riparian  owner  from  boom- 
ing are  recoverable  without  regard  to  negli- 
gence. 

2.  It  is  no  defense  to  action  by  riparian  own- 
er for  damages  from  the  booming  of  logs  and 
for  injunction  that  defendant  has  made  large 
expenditures  in  improving  the  river. 

3.  That  logs  to  be  floated  cannot  be  well  han- 
dled without  their  being  boomed  and  rafted 
at  the  place  where  thejr  are  boomed  is  no  de- 
fense to  action  by  riparian  owner  for  damages 
from  the  booming. 

Appeal  from  superior  court,  Skagit  county; 
J.  P.  Houser,  Judge. 

Action  by  M.  Watkinson  and  wife  against 
Pat  McCoy  and  others,  co-partners  as  Hosa- 
berger  &  Butler.  -  Judgment  for  plaintiffs. 
Defendants  appeal.    Affirmed. 

B.  C.  Million,  for  appellants.  McBride  & 
Joiner,  for  respondents. 

DUNBAR,  O.  J.  This  was  an  action  in  the 
superior  court  of  Skagit  county,  brought  by 
respondents  to  recover  damages  from  appel- 
lants on  account  of  using  the  Samish  river 
for  storing  and  holding  logs,  and  asking  a 
permanent  injunction  against  the  future  use 
of  the  river  for  'storing  and  holding  logs.  Re- 
spondents lecovered  judgment  for  $175  dam- 
ages, and  obtained  an  Injunction  prohibiting 
the  use  of  the  Samish  river  for  holding,  hand- 
ling, assorting,  or  booming  logs.  A  demurrer 
was  interposed  to  the  complaint  for  the  rea- 
son that  It  failed  to  allege  that  the  injury 
was  caused  by  negligence  or  want  of  care  on 
the  part  of  appellants.  The  demurrer  was 
overruled,  and  the  order  of  the  court  over- 
ruling the  demurrer  is  made  the  first  assign- 
ment of  error  by  appellants. 

The  complaint  alleged  that  appellants  al- 
lowed logs  to  accumulate  and  remain  in  large 
quantities,  thereby  forming  a  jam,  and  ob- 
structing the  river,  thus  causing  the  water  to 
rise  and  flood  their  lands,  wash  away  their 
dikes,  and  damage  them.  We  think  this  was 
a  sufficient  allegation.  We  are  not  able  to  see 
that  the  cases  cited  by  appellants  are  in 
point.  They  simply  establish  the  doctrine 
that  the  public  may-  use  navigable  or  floatable 
streams  for  rafting  or  floating  logs,  and  the 
law  is  that  if,  without  negligence  or  want  of 
proper  care  on  the  part  of  persons  floating 
logs  in  such  streams,  damage  is  sustained, 
there  can  be  no  recovery.  But  we  think  that 
all  the  authorities  agree  that  the  right  to  float 
logs  down  a  stream  does  not  carry  vrlth  it 
the  right  to  boom  logs  in  said  stream,  or  to 
obstruct  it  in  any  way  so  that  It  will  either 
interfere  with  the  rights  of  other  navigators 
or  cause  damage  to  the  riparian  proprietors. 
The  appellants,  then,  having  been  engaged  In 
a  business  which  they  had  no  legal  right  to 
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engage  In,  viz.  obstructing  the  stream  by 
booming  and  rafting  logs,  are  responsible  to 
the  riparian  owners  for  such  damages  as  ac- 
crue from-  such  Illegal  acts,  whether  the  ap- 
pellants were  guilty  of  negligence  or  not. 
Hence  it  Is  not  necessary  to  allege  negli- 
gence or  want  of  care  In  the  complaint.  The 
cases  cited  by  respondents  on  this  proposition 
are  exactly  In  point.  In  Wearer  v.  Boom  Co. 
(Minn.)  11  N.  W.  114,  it  was  held  tliat  the 
action  of  a  party  in  booming  logs  in  a  river 
where  damages  accrued  impaired  the  useful- 
ness of  the  land  of  tlie  riparian  owner,  and 
(tonstltuted  a  talking  of  the  property,  and  not 
a  mere  consequential  Injury;  that  the  de- 
fendant had  no  right  to  take  plaintiff's  prop- 
erty without  his  consent,  without  first  paying 
compensation  therefor;  and  that,  not  haying 
paid  plaintiff  compensation,  the  fact  that  de- 
fendant bad  constructed  and  maintained  its 
booms  with  proper  care  and  skill  would  be 
no  defense  to  an  action  by  the  landowner  for 
the  Injury  to  the  property.  In  Hueston  v. 
Same  (Minn.)  79  N.  W.  92,  where  certain 
works  erected  and  maintained  by  the  defend- 
ant in  the  Mississippi  river  caused  a  1<^  jam 
■which  raised  the  water  of  the  river  so  as  to 
overflow  and  damage  the  plaintiff's  premises, 
it  was  held  that  the  ground  of  defendant's 
liability  was,  not  that  It  was  negligent  In  the 
construction  or  operation  of  its  works,  but 
that  It  had  no  right  to  thus  injure  or  take 
the  plaintiff's  property  without  first  acquiring 
the  right  by  purchase  or  condemnation.  In 
Lorman  v.  Benson,  8  Mlcb.  18,  the  rule  was 
announced  that  the  right  to  raft  logs  down 
a  stream  did  not  involve  the  right  of  boom- 
ing them  upon  private  property  for  safe- 
keeping and  storage.  The  rights  and  respon- 
sibilities of  drivers  of  logs  on  navigable  riv- 
ers Is  discussed  at  great  length  and  with 
great  logical  clearness  by  Judge  Chrlstiancy, 
of  the  supreme  court  of  Michigan,  In  Boom- 
ing Co.  V.  Jarvis,  30  Mich.  306,  where  it  was 
held  that  persons  exercising  the  public  right 
of  navigating  a  stream  by  running  logs  down 
it,  or  collecting,  dividing,  and  storing  them, 
are  bound  to  do  it  with  due  regard  to  the 
concurrent  rights  of  riparian  owners  to  the 
use  of  their  lands;  and  they  cannot,  for  the 
sake  of  rendering  the  business  of  thus  navi- 
gating the  stream  more  safe,  convenient,  and 
profitable  to  themselves,  raise  the  water  so 
as  to  flow  the  lands  of  such  owners,  and  dam- 
age thus  caused  to  the  lands  of  the  riparian 
proprietors  cannot  be  treated  as  consequen- 
tial merely,  and  damnum  absque  Injuria.  To 
the  same  effect  is  Rogers  v.  Driving  Co.  tW. 
Va.)  23  S.  E.  919,  and  Wooden  v.  Manufactur- 
ing Co.  (Mich.)  64  N.  W.  329. 

The  appellants  offered  an  affirmative  de- 
fense to  the  effect  that  they  had  expended  a 
large  amount  of  money  in  straightening  the 
channel,  removing  snags,  and  otherwise  im- 
proving the  river,  making  it  navigable  and 
fit  for  floating  logs;  that  by  so  doing  they 
had  greatly  Improved  and  increased  the  drain- 
age of  the  adjoining  lands;    that  they  had 


thousands  of  dollars  Invested  in  timber  lands 
and  apparatus  for  logging  the  same;  and  that 
by  using  said  river  for  floating  logs  the  same 
would  be  more  valuable  for  drainage.  To 
this  affirmative  defense  the  respondents  in- 
terposed a  demurrer,  which  was  sustained, 
and  the  court's  action  in  so  doing  constitutes 
the  second  alleged  error.  No  authorities  are 
cited  by  appellants  In  support  of  this  conten- 
tion, nor  do  we  think  any  can  be  found.  The 
fact  that  the  appellants  mojr  have  expended 
many  thousand  dollars  in  the  clearing  of  this 
river  would  be  of  little  consolation  to  the  re- 
spondents. If  the  appellants  were  allowed  to 
damage  or  destroy  the  lands  of  the  respond- 
ents by  choking  the  river  with  booms  of  logs. 
In  this  state,  where  the  right  of  eminent  do- 
main is  available,  beueflta  cannot,  be  urged 
and  set  off  against  damages  sustained. 

The  third  alleged  error  is  that  upon  the 
trial  appellants  filed  an  amended  answer  con- 
taining an  affirmative  defense  In  which  it  was 
alleged  that,  if  any  damage  was  suffered  by 
respondents,  it  was  caused  through  no  fault 
or  negligence  of  appellants,  but  while  they 
were  using  ordinary  care,  diligence,  and  skill 
in  handling  the  logs.  In  response  to  a  mo- 
tion of  the  respondents,  this  defense  was 
stricken,  for  the  reason  that  the  same  was 
Irrelevant  and  redundant.  What  has  been 
said  under  the  first  assignment  of  error  in  re- 
lation to  the  sufficiency  of  the  complaint  ap- 
plies to  this  assignment.  The  motion  was 
properly  sustained. 

The  fourth  allegation  of  error  is  an  objec- 
tion to  the  fifth  finding  of  fact,  which  was  to 
the  effect  that  the  respondents  sustained  dam- 
ages to  the  amount  of  $175.  We  think  there 
was  sufficient  testimony  to  sustain  this  find- 
ing. 

The  fifth  allegation  is  that  the  court  erred 
in  holding  appellants  liable  for  any  damages 
which  respondents  sustained.  This  assign- 
ment is  covered  by  what  has  been  said  under 
the  first  and  second  assignments  of  error. 

The  sixth  assignment  is  that  the  court  er- 
red in  refusing  to  permit  the  appellants  to 
show  that  the  logs  could  not  be  handled, 
sotted,  and  boomed  below  the  drawbridge. 
It  is  contended  that,  if  this  is  true,  the  log- 
gers should  have  the  use  of  the  river,  and,  If 
the  riparian  owner  Is  thereby  inconvenienced. 
It  is  his  misfortune  in  owning  property  along 
such  stream,  and  is  a  damage  Incident  to 
such  property.  We  think  this  testimony  was 
properly  excluded.  If,  as  we  have  seen,  the 
rights  of  the  appellants  e^ctended  only  to 
rafting  logs  down  the  river,  it  would  make 
no  difference  whether  or  not  it  was  Incon- 
venient for  them  to  raft  below  the  draw- 
bridge, and  the  objection  is  aptly  met  by 
counsel  for  respondents  in  his  brief,  when 
he  uses  the  argument  of  counsel  for  appel- 
lants in  the  following  language:  "If  that 
condition  Is  true,  and  there  is  no  other  place 
in  the  Samisb  river  where  logs  can  be  boom- 
ed, etc.,  without  Injury  to  the  property  of 
riparian  owners,  and  by  reason  of  such  con- 
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(lition  loggers  are  put  to  some  Inconvenience 
and  expense  in  constructing  a  place  for  band- 
ling  and  booming  tlieir  logs,  then,  to  use  tlie 
expression  of  counsel,  It  is  tbeir  misfortune 
in  choosing  a  location,  as  the  inconvenience 
and  expense  are  incidents  to  logging  upon  the 
Samlsh  river/' 

The  seventh  allegation  of  error  is  substan- 
tially the  same  as  the  third. 

The  eighth  allegation  is  that  the  court  ex- 
ceeded its  authority  "in  attempting  to  control 
the  use  of  the  river  perpetually  by  injunc- 
tion. Under  all  the  circumstances  as  shown 
by  the  testimony  of  this  case,  we  think  the 
damages  were  such  that  a  perpetual  injunc- 
tion was  necessary  to  protect  the  rights  of  the 
respondents. 

The  last  assignment  of  error,  and  the  one 
"vrhlch  the  appellants  urge  most  strenuously, 
is  tliat  finding  No.  9,  which  is  to  the  effect 
that,  if  the  appellants  are  permitted  to  use 
the  Samish  river  at  any  place  between  cer- 
tain points  mentioned,  such  use  of  such  por- 
tion of  the  riv^r  will  interfere  with  the  drain- 
age of  the  respondents'  land  to  their  injury, 
from  which  finding  the  court  concludes  as  a 
proposition  of  law  that  respondents  are  en- 
titled to  perpetual  injunctive  relief,  is  not 
sustained  by  the  testimony.  It  would  be 
profitless  to  go  into  an  analysis  of  the  testi- 
niony.  It  is  sufficient  to  say  that  we  have 
examined  the  record,  and,  in  our  Judgment, 
the  testimony  amply  sustains  the  finding 
made  by  the  court.  No  error  appearing  of 
record,  the  Judgment  will  be  affirmed. 

REAVXS,  FULLEETON,  ANDERS,  and 
WHITE.  JJ.,  concur. 


(23  Wash.  360) 

YOUNG,    State   Treasurer,    y.    UNION   SAV. 

BANK  &  TRUST  00.  et  al. 

(Supreme  Court  of  Washinjfton.    Dec.  3,  1900.) 

BONDS— EXECUTION— DELIVERY— AGENCY. 

1.  Though  a  person  whose  name  appears  in 
the  body  of  a  bond  does  not  sign,  it  is  good 
against  the  others;  they  not  having  signed  in 
reliance  on  his  signing,  but  simply  because 
they  were  asked  to  sign. 

2.  Where  an  agent  to  obtain  a  loan  of  Y., 
and  give  the  security  required,  offers  a  tK>nd 
which  Y.  considers  insafficient,  l>ecause  the 
bondsmen  are  not  good  enough,  and  thereafter 
offers  a  second,  to  which  the  same  objection 
is  made,  he  may  deliver  both,  Y.  being  satisfied 
with  the  two. 

Appeal  from  superior  court  Pierce  county; 
Thomas  OarroU,  Judge. 

Action  by  C.  W.  Young,  as  treasurer  of  the 
state  of  Washington,  against  the  Union  Sav- 
ings Bank  &  Trust  Company  and  others. 
Jndgment  for  plaintiff  for  less  than  claimed, 
and  plaintiff  and  some  of  the  defendants  ap- 
peal.   Reversed  on  plalntlfTs  appeal. 

Black  &  Edwards,  for  appellant  Swalwell. 
Prltchard  &  Halght,  for  appellant  Young. 
Boyle  &  Richardson  and  Frank  H.  Kelly,  for 
appellants  Thome  and  Gower. 


DUNBAR,  C.  J.  The  plaintiff  Is  now,  and 
was  at  the  time  of  the  transactions  herein- 
after related,  treasurer  of  tlie  state  of  Wash- 
ington. Early  in  the  year  1897  the  defendant 
the  Union  Savings  Bank  &  Trust  Company  of 
Tacoma  applied  to  him  to  receive  a  deposit 
of  a  portion  of  the  state's  money,  and  was  in- 
formed by  the  plaintiff  that  such  deposit 
would  be  made  on  condition  that  the  bank 
gave  him  satisfactory  security.  Undertaking 
to  comply  with  said  demand,  the  bank  of- 
fered to  plaintiff  a  bond  conditioned  that  it 
would  well  and  truly  pay  on  demand  the 
money  so  deposited,  or  which  might  there- 
after be  deposited,  by  said  O.  W.  Young  as 
treasurer.  The  bond  was  in  the  sum  of  $75,- 
000,  and  was  executed  by  the  bank  as  prin- 
cipal, and  by  defendants  Nlcol,  Thome, 
Sprague,  Reed,  Gower,  Swalwell,  and  West- 
land  as  sureties.  Nlcol,  Thome,  Sprague, 
and  Reed  were  trustees  of  the  bank,  Nlcol 
was  cashier,  and  Thome  vice  president. 
This  bond  not  being  satisfactory  to  the  plain- 
tiff, for  the  reason  tliat  the  wives  of  the 
married  sureties  had  failed  to  sign  the  same, 
it  was  returned  to  the  bank  for  the  purpose 
of  securing  such  signatures.  Thereafter  the 
bank,  through  its  cashier,  Nicol,  presented  to 
the  plaintiff  a  second  bond,  conditioned  like 
the  first,  signed  by  all  the  signers  of  the 
first  bond,  except  Swalwell,  and  also  further 
signed  by  Minnie  E.  Nlcol,  wife  of  A.  R. 
Nlcol,  Harriet  N.  Reed,  wife  of  G.  H.  Reed, 
and  M.  S.  Sprague,  'wife  of  Otis  Sprague. 
This  last  Iwnd  was  not  signed  by  Swalwell 
or  his  wife.  An  objection  to  it  for  that  rea- 
son was  made  by  the  plaintiff.  After  some 
talk  about  the  sufficiency  of  the  bonds,  Mr. 
Nicol  produced  both  the  first  and  second  and 
delivered  them  to  the  plaintiff,  saying:  "I 
will  deliver  them  both  to  you  as  security  for 
the  expected  deposit.  This  is  the  best  we 
can  do."  The  treasurer  retained  them  both, 
and,  as  he  testifies,  in  consideration  thereof, 
and  on  the  faith  of  both  the  bonds,  made  the 
deposit  of  $20,000  of  said  funds  with  the 
bank.  No  portion  of  this  deposit  was  with- 
drawn, and  the  whole  was  still  with  the  bank 
when  it  failed,  June  29,  1897,  and  no  part 
of  the  deposit  has  since  been  paid.  This  ac- 
tion was  commenced  by  the  plaintiff  to  re- 
cover against  the  bondsmen  the  amount  sign- 
ed by  them  as  sureties  on  both  bonds.  The 
bank  and,  Mr.  and  Mrs.  Reed  defaulted.  Aft- 
erwards A.  R.  Nlcol  consented  that  Judgment 
be  entered  against  him.  In  the  sum  of  $20,- 
000,  the  amount  of  his  obligation  on  l)oth 
bonds.  General  denials  were  Interposed  by 
Mr.  and  Mrs.  Sprague.  Swalwell  admitted 
the  execution  of  the  first  I>ond,  and  denied 
that  it  was  delivered,  except  for  examination. 
Westland  admitted  the  signing  of  both  bonds, 
but  denied  that  they  were  delivered,  except 
for  examination.  He  further  alleged  that 
he  signed  the  second  bond  at  the  request  of 
the  bank  on  the  understanding  that  the  first 
bond  was  not  to  be  used,  and  that  without 
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bis  knowledge  or  consent  the  bank  delivered 
both  bonds  to  plaintiff,  but  that  this  delivery 
was  simply  to  enable  plaintiff  to  select  one 
of  them,  and  no  selection  bad  been  made. 
Tborne  denies  generally  the  execution  and 
delivery  of  the  bonds,  and,  as  an  affirmative 
defense,  alleges  that  he  signed  the  first  bond 
conditionally  with  other  sureties,  assuming 
liabilities  in  the  amount  set  opposite  their 
respective  names;  that  the  acceptance  of 
said  bond  was  refused  by  the  treasurer,  and 
that  he  never  authorized  the  delivery  of  it; 
further,  that  he  consented  to  execute  the  sec- 
ond bond  on  tbe  condition  that  the  sureties 
thereon  should  be  bound  in  tbe  full  sum  of 

$76,000;  that  WUllam  G.  Swalwell  and 

Swalwell,  his  wife,  whose  names  appeared  In 
the  body  of  the  bond,  should  be  bound  as 
sureties  thereon  In  the  sum  of  $12,500;  and 
that  it  was  signed  with  the  express  under* 
standing  and  agreement  that  it  should  not 
be  delivered  until  the  same  should  be  signed 
by  said  Swalwell  and  wife.  Gower's  answer 
was  identical  with  Thome's.  Replies  to  the 
afOrmatlve  defenses  were  tendered.  The 
court  gave  Judgment  upon  tbe  first  bond  for 
the  amount  qualified  in  by  the  different  sure- 
ties thereon,  but  held  that  the  second  bond 
was  Illegal  and  void  for  the  reason  that  Swal- 
well had  not  signed  the  same.  Both  parties 
have  appealed  from  the  judgment  of  the 
court;  the  appeal  of  Otis  Sprague  and  wife 
baying  been  heretofore,  on  motion,  dismissed. 
The  defendants  maintain  that  the  second 
bond  was  void  for  the  reason  announced  by 
the  court,  that  Swalwell  and  his  wife,  sure- 
ties in  the  body  of  the  bond,  and  upon  whose 
signing  they  relied,  had  not  signed  the  bond, 
and  that  the  erasure  of  their  names  was  suf- 
ficient notice  to  put  the  treasurer  upon  in- 
quiry; that  the  first  bond  was  void  and  of 
no  effect  as  to  them  because  it  had  been  re- 
jected by  the  treasurer;  and  that  after  such 
rejection  they  had  not  authorized  its  rede- 
livery to  the  treasurer.  The  contention  of 
the  treasurer  Is  that  Judgment  should  have 
been  given  against  the  sureties  on  both  the 
bonds  In  the  amount  Justified  to  therein,  for 
tbe  reason  that  both  bonds  were  tendered  to 
the  treasurer  as  security  for  the  loan,  and 
were  accepted  as  such  by  him.  We  think 
the  court  erred  in  holding  the  seccmd  bond 
illegal.  It  Is  undoubtedly  the  law  that,  if 
parties  sign  a  bond  with  tbe  express  or  im- 
plied agreement  that  It  Is  to  be  signed  by 
somebody  else,  and  they  rely  upon  the  sign- 
ing of  tliat  other  petson,  whose  name  appears 
in  the  body  of  the  bond,  and  who  afterwards 
fails  to  sign  the  bond,  they  will  be  exonerat- 
ed, if  there  Is  sufficient  on  the  face  of  the 
bond  to  put  the  obligee  of  the  bond  upon  in- 
quiry. But  that  cose  does  not  arise  here. 
While  that  Issue  is  raised  by  the  answers  of 
Thome  and  Gower,  there  is  no  evidence  what- 
ever to  sustain  it.  Thome  does  not  under- 
take to  testify  to  any  such  fact;  and  Nicol, 
the  cashier  of  the  bank,  who  acted  for  the 


bank  and  for  Thome,  testifies  that  there  was 
no  such  tmderstandlng.  Thorne,  it  must  be 
remembered,  was  one  of  the  trustees  and  vice 
president  of  the  bank,  which  had  no  president, 
and  was  in  reality  the  president  of  the  bank. 
Th^y  were  undertaking  to  get  this  loan  for 
the  benefit  of  the  bank,  and  Thorne  must, 
from  his  position,  have  been  cognizant  of  the 
circumstances  leading  up  to  tbe  obtaining  of 
the  loan.  Mr.  Nicol's  testimony  was,  "We 
all  naturally  signed  an^  executed  the  bond, 
by  reason  of  our  Interest."  He  testifies  also 
that  he  consulted  with  Mr.  Thome  about  tbe 
matter,  and  told  him  everything  that  it  was 
necessary  for  him  to  know  in  the  premises. 
Gower,  it  is  stipulated,  would  have  testified 
as  did  Thorne,  but  what  little  testimony  he 
did  give  shows  conclusively  that  he  did  not 
rely  upon  the  signing  by  Swalwell  or  any  one 
else.  An  excerpt  from  his  testimony  wQl 
show  this  conclusively:  "Well,  I  have  not 
seen  this  bond  since  it  was  executed,  until 
this  moment,  and  it  has  rather  gone  out  of 
my  mind  lately.  I  can't  fix  any  date  about 
it  I  recollect  the  signing  of  it  perfectly,  but, 
beyond  that,  I  don't  know  whether  I  signed 
before  or  after.  I  can't  seem  to  think- 
There  were  two  bonds,  and  both  were  signed 
at  tbe  same  place.  Both  of  them  have  got 
the  same  number  of  names,  and  at  this  dis- 
tance It  seems  to  be  a  matter^  Nothing  to 
fix  it  by,  you  know,  that  I  can  now  recall, 
whether  I  signed  my  name  after  the  other 
names,  or  whether  they  were  all  blanks,'  all 
but  my  name."  And  In  conclusion  he  says: 
"I  can't  remember.  I  have  bad  conversation 
on  this  matter  at  various  times,  on  this  Union 
Savings  Bank  matter  a  good  many  times, 
with  Mr.  Thome  and  Mr.  Nlcol  and  Mr. 
Bojfle,  Judge  Crowley,  and  various  other  peo- 
ple,—Mr.  Reed  and  various  other  people,— and 
I  can't  say  who  it  was  presented  tbe  bond  to 
me.  I  do  not  know  whether  it  was  Mr. 
Thome  or  Mr.  Nicol,  or  both  of  them  together, 
but  I  know  I  signed  them,  bat  the  matter  Is 
not  distinct  enough  In  my  mind  to  be  able  to 
testify  to  it."  From  a  reading  of  the  whole 
record,  we  have  no  doubt  that  all  the  sure- 
ties signed,  Just  as  Mr.  Gower  did,  simply  be- 
cause they  were  asked  to,  to  obtain  the  loan 
for  the  bank,  and  that  the  reliance  npon 
Swalwell  and  his  wife  signing  was  an  aft- 
erthought, suggested  after  the  action  was 
brought,  when  it  appeared  that  the  name  of 
Swalwell  had  been  erased;  for  Mr.  Thome 
testifies  that  he  did  not  know  that  Swalwell 
and  wife  had  not  signed  the  bond  until  he 
noticed  the  erasure  in  the  copy  of  the  com- 
plaint which  had  been  served  upon  him. 

Upon  the  question  of  the  validity  of  the 
first  bond,  it  is  insisted  that  Nicol  had  no  au- 
thority from  tbe  sureties  to  redeliver,  or  to 
deliver  again,  that  bond  to  the  treasurer. 
This  depends  entirely  upon  the  law  of  agency. 
It  is  insisted  by  counsel  for  appellant  Thome, 
in  his  brief,  that,  Nicol's  agency  being  limit- 
ed, it  will  be  held  to  be  more  restricted  than 
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the  power  of  a  general  agent  That  is  true, 
without  question.  But  we  think  his  power  as 
a  special  agent  is  liot  shown  by  the  testimony 
in  this  case  to  hare  been  restricted  or  in  any 
manner  reToIced.  The  simple  fact  that  the 
bond  was  not  accepted  by  the  treasurer  as 
full  security  for  the  loan  does  not  constitute 
a  rejection  of  the  bond,  and  even  if  it  bad 
been  rejected  absolutely  when  It  was  present- 
ed, and  afterwards  the  agent  had  delivered 
It  to  Young,  and  It  had  been  accepted,  the  de- 
livery would,  have  been  the  act  of  the  sure- 
ties. Nlcol  was  not  the  agent  of  the  treas- 
urer. He  was  the  agent  of  the  sureties.  The 
Interest  of  the  sureties  was  not  only  not  identi- 
cal with  the  interest  of  the  treasurer,  but  it 
was  antagonistic  to  bis  interest.  If  an  agent 
Is  empowered  by  his  principal  to  malce  a  con- 
tract with  a  stranger,  and  in  accordance  with 
such  authority  the  agent  makes  the  offer 
agreed  upon,  and  it  is  refused,  but  after- 
wards, and  before  the  authority  of  the  agent 
Is  revoked,  the  stranger  is  again  approached, 
and  the  same  propositlcm  is  submitted  to  him, 
which  he  accepts,  it  cannot  be  pleaded  that 
there  was  want  of  authority  on  the  part  of 
the  agent  to  enter  Into  a  contract.  Agency 
does  not  rest  upon  so  frail  a  tenure,  and  there 
Is  no  substantial  testimony  In  this  case  that 
Nlcol  was  in  any  way  devested  of  his  author- 
ity In  this  matter.  He  was  absolutely  In- 
trusted with  the  business  in  hand,  which  was 
to  obtain  this  loan,  and  to  furnish  such  se- 
cinity  for  the  purpose  of  obtaining  it  as  was 
required  by  the  treasurer.  The  first  bond  was 
a  complete  bond.  It  was  good  for  all  it  pur- 
ported to  be  good  for,  but  it  was  thought  by 
the  treasurer  not  to  be  sufficient,  not  because 
there  was  anything  wrong  with  the  bond  it- 
self, but  because  the  bondsmen  were  not  good 
enough.  In  his  opinion,  to  warrant  the  deposit. 
Siibsequently  the  same  objection  was  raised 
by  him  to  the  second  bond.  But,  taking  the 
two  together,  he  thought  that  he  would  be 
amply  secured  for  the  loan;  and  Mr.  NIcoI,  the 
agent  of  these  parties  who  had  executed  both 
oC  these  bonds,  and  placed  them  in  his  care 
for  the  purpose  of  obtaining  this  loan,  offered 
tbem  both  as  security,  to  satisfy  the  treasurer. 
The  treasurer  accepted  them  as  such,  and  the 
contract  was  complete.  It  must  be  borne  in 
mind  that  the  first  bond  had  never  been  re- 
turned to  the  sareties,  and  had  never  been 
called  for  by  them,  but  had,  during  all  the 
time  of  these  negotiations,  been  left  in  the 
hands  of  the  agent  These  bonds  are  com- 
plete on  their  face.  The  sureties  have  made 
themselves  responsible  (m  the  face  of  the 
bonds  for  the  amounts  set  opposite  their 
names,  and  the  burden  is  upon  them  to  show 
that  they  were  not  delivered  to  the  treasurer 
for  the  purposes  for  which  they  purported  to 
be  delivered.  Having  signed,  executed,  and 
delivered  these  bonds,  and  having  signally 
failed  to  show  any  reasons  why  their  con- 
tract should  not  be  enforced,  the  Judgment 
will  be  reversed,  and  the  cause  remanded. 


with  instructions  to  the  lower  court  to  enter 
a  Judgment  in  accordance  with  the  prayer  of 
the  complaint 

RBAVIS,    FULLBBTON,    and   ANDERS. 
JJ.,  concur. 


(23  Wash.  56«) 

LONG  et  ai.  v.  EISENBEIS  et'al. 

(Supreme  Court  of  Washington.'    Dec.  15, 

1900.) 

EQriTY  —  BBBACH  OF  CONTRACT  —  RECOVERY 
OP  LAND  —  COMPLAINT  —  SUFFICIENCY  — 
AMENDMENT— PROPER  ALLOWANCE-NECES- 
SARY FARTIKa-^UDOMENT  OF  STATE  COURT 
— FOLIXJWINO  BY  UNITED  STATES  COURT- 
OBJECTION  ON  APPEAU 

1.  Plaintiff  purchased  certain  land,  and 
agreed  to  hold  and  sell  it  jointly  with  defendant, 
if  defendant  would  furnish  the  purchase  price 
and  money  to  plat  the  land  and  put  it  on  the 
market;  and  to  equally  divide  the  profits  from 
sales  with  defendant  In  pursuance  of  such 
agreement  the  land  was  deeded  to  defendant 
All  of  the  land  was  sold,  and  the  proceeds  di- 
vided, but  SI  acres,  which  defendant  refused  to 
sell  or  to  recognize  plaintiffs  interest  therein. 
Held,  that  plaintifi  was  entitled  to  maintain 
a  suit  in  equity  to  recover  a  one-half  interest 
in  the  84-acre  tract. 

2.  Plaintiff  agreed  to  hold  land  and  sell  it 
jointly  with  defendant  if  the  latter  would  fur- 
nish money  to  plat  and  put  it  on  the  market, 
and  in  pursuance  thereof  deeded  it  to  defend- 
ant, anc),  on  refusal  of  defendant  to  sell  a 
part  of  It  or  to  recognize  his  interest  therein, 
plaintiff  filed  a  bill  to  recover  one-half  of  the 
unsold  land.  Subsequent  to  filing  the  original 
complaint,  the  land  was  condemned  by  the 
United  States  government,  and  one-half  the 
proceeds  held  in  the  registry  of  ttie  federal 
court  pending  the  action.  Held,  that  it  was 
proper  to  allow  plaintiff  to  amend  his  com- 
plamt  by  setting  up  such  condemnation  and  a 
prayer  for  judgment  for  the  money  held  by  the 
register. 

3.  Where  land  was  condemned  by  the  United 
States  government  pending  an  action  between 
plaintiff  and  defendant  for  a  one-half  interest 
therein,  and  one-half  of  the  money  was  retain- 
ed in  the  registry  of  the  federal  court  pend- 
ing the  action,  and  plaintiff's  complaint  was 
amended  by  setting  up  such  condemnation,  and 
by  praying  for  a  judgment  for  the  money  held 
by  the  register,  the  United  States  government 
was  not  a  necessary  party  to  the  action. 

4.  While    an    action    was    pending    between 

f)laintiff  and  defendant  for  the  ownership  of 
and,  it  was  condemned  by  the  United  States, 
and  the  money  was  held  by  the  register  of  the 
federal  court  awaiting  the  result  of  the  suit, 
and  the  condemnation  proceedings  were  set 
up  in  plaintiff's  amended  complaint,  and  judg- 
ment asked  for  the  money.  Held,  tliat  the  con- 
tention that  a  judgment  for  plaintiff  should  be 
reversed  because  the  United  States  courts 
might  not  respect  the  judgment  of  the  state 
court  was  witnout  merit,  since  the  refusal  of 
the  United  States  courts  to  respect  the  judg- 
ment would  not  injure  defendant 

Appeal  from  superior  court,  Jefferson  coun- 
ty; James -G.  McClinton,  Judge. 

Action  by  B.  M.  Long  and  another  against 
Charles  Eisenbels  and  another.  ITrom  a 
Judgment  in  favor  of  plaintiffs,  defendants 
appeal.    Affirmed. 

A.  S.  Coleman,  for  appellants.  T.  J. 
Humes,  Allen  Weir,  and  A.  W.  Buddress,  for 
respondents. 
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DUKBAR,  C.  J.  The  history  of  this  case 
Is  a  long  one.  One  Henry  Bash  purchased 
from  Mary  Fowler  and  others,  In  August, 
1888,  certain  land  situated  In  Jefferson  coun- 
ty, known  as  the  "Fowler  Tract,"  containing 
237.85  acres.  Bash  had  previously,  in  the 
same  month,  obtained  a  contract  of  sale  of 
the  land  from  the  grantors,  and  a  deed  of 
conveyance  pursuant  to  the  contract  was  ob- 
tained. About  that  time  Bash  entered  Into 
a  written  contract  with  Elsenbels,  whereby 
they  agreed  to  acquire,  bold,  sell,  and  dis- 
pose of  the  land  jointly,  Elsenbels  to  furnish 
the  money  for  purchasing  and  platting  the 
land,  and  to  hold  the  title  In  his  own  name, 
and  to  reimburse  himself  from  the  proceeds 
of  sales,  the  net  balance  of  all  moneys  re- 
ceived from  sales  to  be  divided  equally  be- 
tween them.  .This  agreement  was  subse- 
quently modified  orally  to  cover  an  increased 
purchase  price  demanded  by  the  grabtors  as 
to  a  part  of  the  tract  On  the  31st  of  Au- 
gust, 1888,  Bash  and  wife  conveyed  all  the 
land  by  deed  to  defendant  Elsenbels,  pursuant 
to  their  contract  Elsenbels  entered  Into 
possession,  and  subsequently  sold  a  greater 
portion  of  the  land.  He  received  all  the 
money,  and  reimbursed  himself  for  all  out- 
lay, and  divided  the  net  proceeds  with  re- 
spondent Bash.  The  parties,  however,  dis- 
agreed ux)on  their  accounting,  and  upon  the 
ownership  of  the  unsold  land,  and  in  Septem- 
ber, 1883,  Bash  and  wife  Instituted  a  suit 
against  the  defendants,  setting  out  substan- 
tially the  foregoing  facts,  asking  that  the 
contract  be  rescinded,  and  an  accounting  had 
of  all  the  affairs  of  the  trust,  and  that  the 
lands  remaining  unsold  be  divided  In  accord- 
ance with  the  rights  of  the  parties.  Upon 
the  trial  of  that  action  specific  findings  of 
fact  were  made  by  the  court.  It  appears 
that  all  the  land  had  been  platted  except 
81.61  acres.  The  court  in  that  suit  found 
that  the  unsold  land  should  be  equally  divid- 
ed, but  the  decree  omitted  any  mention  of 
the  unplatted  land,  viz,  the  84.61  acres.  The 
plaintiffs  brought  an  action  to  vacate  such 
Judgment  Upon  appeal  to  this  court  the 
cause  was  decided  against  the  plaintiffs,  for 
the  reason  that  the  petition  to  vacate  the  de- 
cree did  not  exhibit  the  entire  record  upon 
which  the  decree  was  based,  and,  if  there 
were  any  seeuting  inconsistencies  between 
the  portions  of  the  record  pleaded,  they  must 
be  presumed  to  be  explained  by  that  portion 
of  the  record  which  was  not  shown.  Long 
V.  Elsenbels,  18  Wash.  423,  51  Pac.  1061.  Up- 
on the  decision  of  that  case,  tills  action  was 
brought  against  the  defendants,  plaintiffs  al- 
leging that  they  were  owners  in  fee  simple 
of  an  undivided  one-half  Interest  in  84.61 
acres  of  land;  that  defendants  wrongfully 
held  possession  and  claimed  ownership  of 
the  same;  and  asking  for  relief  and  for  dam- 
ages. The  defendants  answered,  denying  the 
material  allegations  of  the  complaint  and 
pleaded  the  former  judgment  of  the  court  as 
an  estoppel.    The  plaintiffs  demurred  to  the 


affirmative  matter,  alleging  the  estoppel, 
which  demurrer  was  overruled,  and,  upon 
appeal  to  this  court  (Long  v.  Elsenbels,  21 
Wash.  23,  56  Pac.  933),  the  cause  was  re- 
versed; It  being  there  held  that  the  record 
of  the  former  Judgment  pleaded  as  an  es- 
toppel affirmatively  showed  that  the  land  la 
controversy,  viz.  the  84.61  acres,  was  not 
an  issue  determined  in  the  former  suit  The 
case  was  remitted  to  the  superior  court,  with 
directions  to  sustain  the  demurrer  of  plain- 
tiffs to  the  plea  of  res  adjudicata  set  up  in 
defendants'  answer,  and  for  further  proceed- 
ings not  Inconsistent  with  the  opinion  in  that 
case. 

It  must  have  been  determined  by  this  court 
that  one-half  of  the  land  in  dispute  had  been 
found  by  the  findings  of  fact  in  the  prior 
case  to  belong  to  Elsenbels,  and  that  Eisen- 
beis  was  a  trustee  of  Bash,  holding  said 
lands  for  his  benefit;  for.  If  It  had  not  so  ap- 
peared, It  would  have  been  a  vain  thing  for 
the  court  to  have  remanded  the  case  for  trial 
upon  Its  merits,  the  complaint  being  the 
same  which  is  now  demurred  to,  with  the  ex- 
ception of  the  supplemental  portion  thereof. 
Upon  the  return  of  the  case  a  supplemental 
complaint  was  filed  by  the  plaintiffs,  al- 
leging, in  brief,  that  since  the  commence- 
jnent  of  the  action  the  lands  In  dispute  have 
been  condemned  by  the  United  States  gov- 
ernment; that  one  half  the  value  of  the  same 
has  been  turned  over  by  the  government  au- 
thorities to  Elsenbels;  and  that  the  other 
half  is  held  In  the  registry  of  the  United 
States  court  awaiting  a  determination  by  the 
state  court  of  the  question  of  who  was  en- 
titled to  the  same.  To  this  complaint  the 
defendants  interposed  a  demurrer,  which  em- 
braced the  following  assignments  of  error: 
(1)  The  court  below  erred  in  permitting  the 
plaintiffs  to  file  their  supplemental  and 
amended  complaint  in  this  cause  over  the  ob- 
jections and  exertions  of  defendants;  (2> 
the  court  erred  in  overruling  the  demurrer 
of  defendants  to  said  supplemental  and 
amended  complaint  filed  by  plaintiffs;  (3)  the 
court  erred  In  retaining  Jurisdiction  of  this 
cause  after  the  filing  of  said  supplemental 
and  amended  complaint  and  in  refusing  to 
dismiss  this  cause  for  want  of  Jurisdiction; 
(4)  the  court  erred  in  refusing  to  dismiss 
this  cause  after  It  was  shown  at  the  bearing 
of  said  demurrer  that  there  were  necessary 
and  Indispensable  parties,  who  had  not  been 
made  parties  to  this  cause,  and  without 
whom  no  decree  would  be  rendered  which 
would  determine  the  whole  question  Involv- 
ed; (5)  the  court  erred  in  refusing  to  sustain 
said  demurrer  to  said  supplemental  and 
amended  complaint  upon  the  ground  that 
said  supplemental  and  amended  complaint 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action;  (6)  the  court  erred  in  refus- 
ing to  sustain  said  demurrer  upon  the  ground 
that  this  cause  was  barred  by  the  statute  of 
limitations;  (7)  the  court  erred  in  rendering 
Judgment  for  plaintiffs;    (8)  the.  court  erred 
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In  refusing  to  render  judgment  for  defend- 
ants. 

Outside  of  any  question  of  res  adjudicata 
in  the  case,  we  are  satisfied,  from  all  the  rec- 
ords, that  Bash  was  entitled  to  one-half  of 
the  81.61  acres.  This  amount,  added  to 
153.21  acres,  land  which  was  platted  into  lots 
and  blocks,  makes  the  amount  of  237.85 
acres,  the  land  deeded  by  Bash  to  Eisenbeis, 
and  the  amount  which  was  the  subject  of  the 
written  contract  We  are  also  very  firmly 
of  the  opinion  that  the  complaint  stated  a 
cause  of  action,  and  that  It  would  be  a  nar- 
row and  Illiberal  construction  of  the  contract 
to  hold  that  Bash  would  not  be  entitled  to 
an  equitable  division  of  the  property  upon 
the  refusal  or  inability  of  Eisenljeis  to  sell 
the  same.  He  was  entitled  to  have  the  prop- 
erty sold  in  accordance  with  the  contract, 
and,  upon  the  failure  of  Eisenbeis  to  do  this, 
he  was  entitled  to  his  equitable  relief,  viz. 
a  restoration  of  his  portion  of  the  property, 
and  a  decree  restoring  the  legal  title  to  him. 
The  case  is  not  different  from  thousands  of 
adjudicated  cases .  where  the  contract  was 
Bubstantially  as  the  contract  in  this  'case. 
This  disposes  of  the  seventh  assignment,  that 
the  court  erred  In  refusing  to  sustain  the 
said  demurrer  upon  the  ground  that  the  cause 
was  barred  by  the  statute  of  limitations; 
for  it  Is  conceded  that,  If  the  action  was  an 
action  in  relaticm  to  Interest  In  real  estate 
or  to  remove  the  cloud  from  title,  the  six- 
year  statute  does  not  apply. 

The  first,  second,  third,  and  fourth  assign- 
ments of  error  are  based  upon  the  amended 
complaint  We  do  not  think  the  court  erred 
in  permitting  the  plamtiffs  to  file  their  sup- 
plemental and  amended  complaint  Our 
Code  provides  for  a  liberal  allowance  of 
amended  pleadings,  and  it  is  a  matter  that 
Is,  of  necessity,  so  largely  discretionary  with 
the  trial  court  that  Its  action  in  this  respect 
will  not  be  reversed  unless  It  Is  manifest 
that  the  discretion  is  abused.  We  do  not 
think  there  was  any  abuse  of  discretion  in 
this  case.  The  defendants  were  not  taken 
by  surprise,  nor  was  any  injury  done  them  by 
the  supplemental  matter  alleged.  Nor  do  we 
think  any  new  cause  of  action  was  stated. 
A  recovery  on  the  original  complaint  would 
have  barred  recovery  on  the  supplemental 
complaint  if  it  stated  the  facts,  and  the  de- 
murrer concedes  that  the  supplemental  com- 
plaint was  necessary  to  bring  to  the  atten- 
tion of  the  court  material  matters  and  things 
which  had  transpired  subsequent  to  the  fil- 
ing of  the  original  complaint,  and  which 
could  not  have  been  brought  to  its  attention 
in  any  other  way.  Nor  was  it  necessary,  un- 
der the  averments  of  the  complaint  to  make 
the  United  States  in  any  manner  a  party  to 
this  action.  The  lower  court  has  entered 
judgment  In  favor  of  plalntlfCs,  declaring, 
among  other  things,  their  ownership  of  the 
money  in  the  federal  court  registry.  The 
appellants  urge  this  court  to  reverse  that 
judgment  and  the  logic  of  their  reasoning 


is  that  the  federal  court  may  not  respect  the 
Judgment  of  this  court  and  may  refuse  to 
disburse  the  money  pursuant  to  such  Judg- 
ment The  answer  to  this  Is  twofold:  (1) 
The  defendants  will  not  be  injured  if  the 
United  States  should  refuse  to  pay  the  mon- 
ey over  upon  the  determination  of  the  cause 
by  the  state  court;  and  (2)  the  complaint  al- 
leges, and  the  demurrer  admits,  that  the 
United  States  will  distribute  the  money  pur- 
suant to  Judgment  in  this  case.  There  ap- 
pearing to '  be  no  error  committed  by  tlie 
court  and  substantial  Justice  demanding  that 
the  plaintiffs  be  awarded  the  relief  prayed 
for,  the  Judgment  will  be  affirmed. 

REAVIS,    FULLERTON,    and    ANDERS. 
JJ.,  concur. 


(23  Wash.  315) 
McALMOND  v.  BEVINGTON  et  al. 

(Supreme  Court  of  Washington.     Nov.  24, 
1900.)    . 

MONEY  SEPOSITBD  AS  BAII^-OARNISHMBNT. 

1.  Where  F.  deposits  with  a  justice  of  the 
peace  money  in  lieu  of  bail  for  appearance  of 
B.,  and  the  justice  receipts  therefor  to  F.,  the 
presumption  in  garnishment  by  B.'s  creditors 
is  that  it  is  F.'s  money. 

2.  Where  a  justice  of  the  peace,  without 
statutory  authority,  accepts  money  in  lien  of 
bail  for  appearance  of  B.,  the  money  belonging 
to  F.,  and  being  deposited  by  him,  and  the  jus- 
tice receipting  to  him  therefor,  F.,  on  dis- 
charge of  B.,  is  entitled  to  the  money  free  from 
any  right  of  B.'s  creditors  to  subject  it  to  gar- 
nishment. 

Appeal  from  superior  court.  King  county: 
O.  Jacobs,  Judge. 

Garnishment  proceedings  by  Henry  Mc- 
Almond  against  T.  H.Cann  and  another  as 
garnishees  of  Robert  Bevington.  G.  W. 
Feazell  appeared  as  claimant.  Judgment  for 
claimant.    Plaintiff  appeals.    Affli-med. 

Morris  B.  Sachs  and  Julius  F.  Hale,  for 
appellant    John  W.  Carson,  for  respondents. 

WHITE,  J.  On  the  28th  day  of  January, 
1899,  Henry  McAlmond,  the  appellant,  who 
was  the  plaintiff  in  the  garnishee  proceed- 
ings in  the  court  below,  recovered  a  Judg- 
ment in  the  superior  court  of  King  county 
In  cause  No.  26,125— Hugh  Barbour,  Plain- 
tiff, against  E.  H.  McAlmond  et  al.,  Defend- 
ants—against Robert  Bevington,  who  was 
one  of  the  defendants  In  the  action.  In  which 
judgment  was  recovered  for  the  sum  of  $500, 
with  interest,  etc.  The  said  Judgment  re- 
mained unsatisfied,  and  on  the  21st  day  of 
September,  1890,  the  said  Henry  McAlmond 
filed  In  said  court  and  in  said  cause  in  which 
judgment  was  recovered  an  affidavit  for  gar- 
nishment, and  thereupon  a  writ  of  garnish- 
ment was  issued  out  of  said  court  in  said 
cause,  and  on  said  day  was  duly  served  up- 
on J.  Dal  Roberts,  the  garnishee  mentioned 
in  the  affidavit;  and  on  the  22d  day  of  Sep- 
tember, 1899,  an  affidavit  for  garnishment 
was  filed  in  said  cause,  and  on  said  day  a 
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writ  of  garnishment  was  duly  Issued  there- 
in, and  was  duly  served  upon  said  T.  fl. 
Cann,  the  garnishee  named  in  said  writ  An- 
swers were  duly  served  by  the  garnishees, 
3.  Dal  Roberts  and  T.  H.  Cann,  in  which 
said  answers  the  said  garnishees  deny  that 
at  the  time  of  the  sfervlces  of  the  writ  of 
garnishment  they  were  indebted  to  the  de- 
fendant Robert  Bevington  in  any  sum  what- 
ever, and  allege  that  at  that  time  no  effects 
of  any  kind,  nature,  or  description  whatso- 
ever were  in  their  possession  or  under  their 
control  belonging  to  the  said  defendant  Rob- 
ert Bevington;  and  further  alleging  that 
since  said  time  they  have  not  become  In- 
debted to  the  said  Robert  Bevington,  nor 
since  said  time  have  they  had  in  their  pos- 
session or  under  their  control  any  effects 
whatever  belonging  to  the  said  Robert  Bev- 
ington. Afterwards  the  Judgment  creditor, 
Henry  McAlmond,  the  appellant,  filed  and 
served  replies  to  said  answers,  alleging  that 
at  and  before  the  service  of  the  writ  of 
garnishment  herein  upon  said  garnishee,  to 
wit,  the  22d  day  of  September,  1899,  and 
prior  thereto,  and  ever  since  said  day,  said 
garnishee  T.  H.  Cann  was  Indebted  to  said 
Robert  Bevington,  and  is  now  indebted  to 
said  Robert  Bevington,  In  the  sum  of  $1,000, 
being  the  amount  of  money  deposited  with 
the  said  garnishee  on  about  the  22d  day  of 
September,  1809,  as  cash  bail  for  said  Rob- 
ert Bevington  in  the  case  of  the  state  of 
Washington  against  Robert  Bevington  and 
others,  defendants,  then  pending  In  the  Jus- 
tice court,  Seattle  precinct.  King  county. 
Wash.,  before  T.  H.Cann,  Justice  of  the 
pence;  that  since  the  service  of  the  writ  of 
garnishment  upon  said  garnishee  the  said 
justice  court,  by  an  order  duly  made  in  said 
court  in  said  cause  In  which  the  state  of 
Washington  was  plaintiff  and  Robert  Bev- 
ington and  others  were  defendants,  being 
the  same  cause  in  which  the  said  sum  of 
$1,000  was  deposited  by  said  Robert  Beving- 
ton with  said  garnishee  as  cash  bail,  did 
dismiss  said  cause,  and  discharge  said  de- 
fendants therein.  These  replies  were  duly 
served  and  filed  on  or  about  the  27th  day 
of  September,  1890,  on  which  day  the  above- 
named  garnishee  defendant,  T.  H.  Cann,  de- 
posited with  the  cleric  of  the  superior  court 
of  King  county.  Wash.,  and  paid  into  the 
registry  of  said  court,  the  sum  of  $1,000  In 
response  to  the  garnishment  hereinbefore  re- 
ferred to.  Afterwards,  on  the  3d  day  of 
October,  1809,  one  G.  W.  Feazell  filed  in 
said  cause  in  said  court  an  affidavit  styling 
himself  plaintiff  and  claimant,  in  which  af- 
fidavit the  said  Feazell  states  that  the 
$1,000  levied  upon  In  the  above-entitled  cause 
as  the  property  of  the  defendant  Robert 
Bevington  has  been  at  all  times  herein  men- 
tioned, and  now  is,  the  property  of  the 
claimant,  O.  W.  Feazell,  and  that  the  same 
Is  of  value  of  $1,000,  and  that  said  claim- 
ant, Feazell,  is  entitled  and  has  the  right  to 
the  immediate  possession  thereof.    The  affi- 


davit and  claim  of  said  Feazell  were  duly 
controverted  by  the  appellant.  A  Jury  was 
in  open  court  waived  by  all  parties  to  the 
cause,  and  the  same  was,  on  the  13th  day 
of  November,  1899,  tried  before  the  court. 
Thereupon  the  court  made  and  filed  in  the 
cause  findings  of  fact  and  conclusions  of 
law  as  follows:  "(1)  I  find  that  on  the  28th 
day  of  January,  1809,  Henry  McAlmond, 
plaintiff  herein,  recovered  a  Judgment  in  the 
superior  court  against  Robert  Bevington  for 
the  sum  of  five  hundred  dollars,  with  inter- 
est thereon  at  the  rate  of  seven  per  cent, 
per  annum  from  April  27,  1898,  and  costs 
of  suit,  taxed  at  $12.  (2)  I  find  that  on  Sep- 
tember 15,  1889,  said  Robert  Bevington  and 
one  A.  B.  Mason  were  charged  on  a  written 
complaint  sworn  to  by  John  J.  Jones  with 
the  crime  of  obtaining  money  under  false 
pretenses  on  or  about  August  7, 1899,  in  Kins 
county,  state  of  Washington.  I  find  that  a 
warrant  was  Issued  by  the  Justice  before 
whom  the  complaint  was  made,  and  that 
they  were  arrested,  and  brought  Into  court 
September  15,  1889.  I  find  that  the  com- 
plaint could  not  be  heard  on  that  day,  and 
it  was  continued  until  September  20th.  The 
bail  was  fixed  by  the  court  at  one  thousand 
dollars  each.  On  the  15th  day  of  September 
Bevington  was  not  able  to  give  bail  for  his 
appearance  from  time  to  time  until  the  ex- 
amination could  be  concluded  by  the  Justice. 
(3)  I  find  that  G.  W.  Feazell,  Intervener 
herein,  was  a  friend  of  Mr.  Bevington,  and 
that  he,  vrithout  the  request  and  Imowledge 
of  Bevington,  put  into  the  bands  of  the  Jus- 
tice a  thousand  dollars  of  his  own  money, 
in  cash,  as  security  for  the  appearance  of 
Bevington  whenever  his  appearance  should 
be  required  by  the  Justice  during  the  prog- 
ress of  the  preliminary  examination.  (4)  I 
find  that  T.  H.  Cann,  the  Justice  of  the  peace, 
received  it  and  receipted  for  it  as  said  Q. 
W.  Feazell's  money.  (5)  I  find  that  the  pre- 
liminary hearing  was  not  completed  on  the 
20th,  and  was  continued  until  the  21st  at 
two  o'clock  p.  m.,  and  thence  continued-  to 
September  22d  at  ten  o'clock  a.  m.;  that 
late  on  the  afternoon  of  the  22d  day  the 
charge  against  both  defendants  was  dismiss- 
ed by  the  Justice  of  the  peace.  (6)  I  find 
that  about  eight  o'clock  In  the  morning  of 
the  22d  garnishee  process  was  served  up<Mi 
T.  H.  Cann,  claiming  the  money  deposited  in 
the  court  by  Mr.  Feazell  to  be  the  money  of 
Robert  Bevington,  and  the  object  of  such 
garnishment  proceedings  was  to  secure  the 
application  of  said  mohey,  or  as  much  there- 
of as  might  be  necessary,  for  the  satisfaction 
of  the  Judgment  obtained  by  McAlmond 
against  Bevington,  above  alluded  to.  (7)  I 
find  that  T.  H.  Cann,  Justice  of  the  peace, 
deposited  said  money  in  the  registry  of  this 
court  to  bide  Its  order  herein.  (8)  I  find 
that  O.  W.  Feazell  Intervened  in  the  garnish- 
ment proceedings  herein,  and  claimed  the 
money  as  his  own.  I  find  as  a  conclusion 
of  law  from  the  above  facts  that  the  money 
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was  the  property  and  Is  the  property  of  6. 
W.  Feazell,  Intervener  herein,  and  that  he 
Is  entitled  to  the  possession  of  the  same." 
Prior  to  the  making  and  filing  of  the  afore- 
said findings  of  fact  and  eoncluslons  of  law 
the  appellant  asked  the  court  to  make  the 
following  conclusions  of  law:  "That  the 
claimant  and  intervener,  Feazell,  having  de- 
posited the  funds  in  question  with  the  gar- 
nishee defendant,  T.  U.  Cann,  for  the  use 
and  benefit  of  defendant  Robert  Beving^ton, 
such  f ands  then  became,  and  ever  since  have 
been,  the  property  of  said  Robert  Bevington, 
and  are  subject  to  garnishment  by  the  Judg- 
ment creditor,  Henry  HcAlmond,  and  that, 
consequently,  said  money,  which  was  In  the 
hands  and  under  the  control  of  garnishee 
defendant,  T.  H.  Cann,  and  afterwards  de- 
posited by  him  In  the  registry  of  this  court, 
or  so  much  thereof  as  may  be  necessary  to 
satisfy  the  judgment  of  said  defendant,  Hen- 
ry McAlmond,  should  be  appropriated  to  the 
payment  of  said  Judgment."  Thereupon  the 
appellant  excepted  to  the  third  finding  of 
fact  and  the  conclusions  of  law  made  and 
entered  by  the  court,  and  the  refusal  by  the 
court  to  make  the  conclusions  of  law  sub- 
mitted by  the  appellant.  On  the  24tb  day 
of  November,  1809,  the  court  made  and  en- 
tered a  decree  authorizing  the  claimant  and 
intervener,  G.  W.  Feazell,  to  withdraw  from 
the  registry  of  the  court  the  $1,000  therein 
deposited  by  the  garnishee  defendant,  T.  H. 
Cann,  and  giving  and  granting  a  Judgment 
In  favor  of  said  claimant  and  Intervener  and 
said  garnishee  defendants,  and  each  of  them, 
and  against  the  said  Henry  McAlmond,  for 
costs  and  disbursements;  and  thereupon  the 
said  appellant  applied  to  the  court  for  an 
order  fixing  the  amount  of  the  appeal  and 
supersedeas  bonds  In  said  cause  In  order 
that  he  might  appeal  the  said  case  to  the 
supreme  court  of  the  state  of  Washington, 
and  supersede  said  Judgment  and  decree; 
and  the  court  thereupon  fixed  the  bond  afore- 
said at  1500.  Thereupon  the  appellant  duly 
gave  notice  of  appeal,  as  required  by  law, 
and  filed  an  appeal  and  supersedeas  bond 
in  the  sum  of  $500,  as  fixed  by  the  order 
of  the  court;  and  thereafter  the  court  made 
and  entered  an  order  which  recited  that. 
Judgment  in  the  cause  having  been  rendered 
in  favor  of  the  claimant,  6.  W.  Feazell,  and 
the  conrt  having  made  an  order  fixing  the 
supersedeas  bond  at  $500  on  application  of 
William  and  Jacobs,  attorneys  for  claimant, 
and  which  ordered  that  said  claimant  be  per- 
mitted to  withdraw  from  the  registry  of  the 
court  the  $1,000  deposited  by  said  T.  H. 
Cann  upon  giving  a  bond,  to  be  approved 
by  the  court,  to  Henry  McAlmond,  In  the 
sum  of  $1,000,  conditioned  to  pay  all  costs 
and  damages  he  may  sustain  by  reason  of 
snch  withdrawal;  to  which  said  Henry  Mc- 
Almond excepted.  On  the  28th  day  of  No- 
vember, 1899,  the  court  made  the  following 
order:  "Upon  approving  and  filing  bond 
herein  it  is  ordered  that  $500  of  the  money 


deposited  herein  be  delivered  to  G.  W.  Feaz- 
ell, or  his  attorney,  Solon  T.  Williams." 
Thereafter  there  was  filed  in  court  a  bond 
in  the  sum  of  $250,  which  was  approved  by 
the  Judge,  and  thereupon  the  said  claimant 
withdrew  from  the  registry  of  said  court, 
and  of  the  $1,000  deposited  by  said  T.  H. 
Cann,  garnishee  herein,  the  sum  of  $500,  and 
this  case  comes  to  this  court  upon  the  appeal 
of  said  Henry  McAlmond  from  the  Judgment 
and  decree  and  the  orders  of  the  sux>erlor 
court  of  King  county. 

The  findings  of  fact,  except  the  third,  are- 
not  questioned.  The  statement  of  facts  re- 
cites that,  "subsequent  to  Bevington's  com- 
mitment to  Jail,  but  prior  to  his  said  prelim- 
inary examination,  Q.  W.  Feazell,  the  above- 
named  Intervener  or  claimant,  deposited  with 
said  Justice  of  the  peace,  Cann,  the  sum  of 
$1,000  In  cash,  in  lieu  of  ball,  as  security  for 
the  appearance  of  said  Bevington  before  said 
Justice  of  the  peace  for  his  preliminary  ex- 
amination." This  is  the  only  matter  in  the 
statement  Justifying  the  third  finding  of  fact 
From  the  fact  that  the  money  was  deposited 
by  Feazell  the  court  found  that  It  was  Fea- 
zell's  money,  and  that  be  was  a  friend  of 
Bevington.  The  difference  between  the  third 
findlqg  of  fact  and  the  statement  Is  Immate- 
rial. The  fourth  finding  of  fact  is  to  the 
effect  that  the  Justice  of  the  peace  received 
the  money  from  Feazell,  and  receipted  to  him 
for  it.  Until  the  contrary  is  shown,  the  pre- 
sumption, under  such  circumstances,  is  that 
It  was  Feazell's  money  that  was  deposited. 

The  second  assignment  of  error  Is  based 
upon  the  conclusion  of  law  made  by  the 
court,  and  the  third  assignment  upon  the 
refusal  of  the  court  to  find  the  conclusions  of 
law  requested  by  the  appellant.  We  will 
consider  them  together.  The  appellant  takes 
the  position  that,  because  the  money  was  de- 
posited as  security  for  Bevington's  appear- 
ance. It  became,  for  all  purposes,  Bevington's 
money,  and  became  subject  to  garnishment 
for  his  debts.  From  the  undisputed  findings 
this  money  was  deposited  by  the  respondent 
for  a  special  purpose.  There  is  no  evidence 
showing  or  tending  to  show  that,  prior  to  Its 
deposit,  Bevington  had  any  Interest  what- 
ever in  It  The  Justice  receipted  to  the  re- 
spondent for  it,  not  as  the  money  of  Bev- 
ington, but  as  the  money  of  the  respondent. 
Had  the  respondent  entered  into  a  recogni- 
zance for  Bevington's  appearance,  no  one 
doubts  but  that  on  the  discharge  of  Beving- 
ton the  recognizance  would  be  functus  officio, 
and  the  respondent's  liability  at  an  end.  The 
money  took  the  place  of  a  recognizance  en- 
tered into  by  the  respondent  for  Bevington's 
appearance,  and  was  accepted  by  the  Justice 
of  the  peace  in  lieu  thereof;  and  when  Jt 
had  answered  the  purpose  for  which  it  was 
placed  in  the  hands  of  the  Justice,  and  be 
had  no  longer  a  right  thereto  for  the  pur- 
pose for  which  it  was  deposited,  why  should 
it  not  be  returned  to  the  respondent?  Cer- 
tainly, Bevington  could  not  maintain  an  ac- 
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tion  against  the  Justice  for  the  recovery  or 
conversion  of  the  money,  unless  he  was  able 
to  show  that  when  It  was  deposited  It  was 
his  money,  and  the  respondent  was  only  bis 
agent  Why,  then,  should  the  judgment  cred- 
itor of  Beviijgton  acquire  auy  greater  right 
to  the  money  than  that  possessed  by  Bev- 
Ington?  As  was  said  by  this  court  In  Mer- 
wln  V.  Fowler,  20  Wash.  587,  56  Pac.  374: 
"The  material  question  Is,  to  whom  did  the 
money  belong  that  was  paid  Into  court? 
*  •  *  When  the  decree  which  was  the  ba- 
sis of  the  transaction  failed,  Intervener  be- 
came at  once  entitled  to  the  money.  •  *  • 
If  it  was  security  merely,  then  the  failure 
of  the  security  before  the  application  of  the 
'  money  could  be  made  would,  upon  well-un- 
derstood equitable  principles,  entitle  the  In- 
tervener to  Its  return.  That  this  would  be 
the  rule  between  the  Intervener  and  Fowler 
<for  whose  benefit  the  deposit  was  made) 
cannot  well  be  doubted,  and  the  plaintiff  In 
garnishment  can  claim  no  greater  right  to 
the  fund  than  could  his  own  debtor."  And 
In  Boom  Co.  v.  Brlsbois,  14  Wash.  173,  44 
Pac.  153,  this  court  says:  "The  gamlsher 
can  get  no  better  right  to  the  debt  garnished 
than  his  debtor  has;  and.  If  the  latter  has  no 
right  in  or  to  the  debt,  the  former  acquires 
none  by  his  garnishment."  The  principle 
announced  In  these  cases  should  be  applied 
to  the  case  under  consideration,  and  is  de- 
cisive against  the  contention  of  the  appellant 
The  case  of  People  v.  Laldlaw,  102  N.  Y. 
588,  7  N.  E.  910,  relied  upon  by  appellant  can 
be  distinguished  from  the  case  at  bar.  In 
that  case  one  Xye  was  arrested  in  the  city 
of  Xew  York  on  the  charge  of  assault,  and 
was  held  to  bail  In  the  sum  of  $300  for  his 
appearance  for  trial  at  the  court  of  special 
sessions.  Gilbert  for  Nye,  deposited  with 
the  justice  $300  In  lieu  of  ball.  Xye  was  con- 
victed, and  sentenced  to  pay  a  fine  of  $250. 
The  fine  was  ordered  to  be  paid  from  the 
money  on  deposit.  The  money  deposited  was 
Gilbert's.  There  was  also  a  statute  provid- 
ing "that,  when  money  has  been  deposited. 
If  It  remain  on  deposit  and  unforfeited  at 
the  time  of  judgment  for  the  payment  of  a 
fine,  the  county  treasurer  must,  under  direc- 
tion of  the  court,  apply  the  money  In  satis- 
faction thereof;  and  after  satisfying  the  fine, 
must  refund  the  surplus,  if  any,  to  the  de- 
fendant" The  court  held  tliat  the  section 
quoted  must  be  read  in  connection  with  the 
section  authorizing  a  money  deposit  in  lieu 
of  bail;  that  Gilbert,  when  he  deposited  the 
money,  must  be  assumed  to  have  known  the 
provisions  of  these  statutes,  and  the  deposit  | 
must  have  been  made  in  compliance  with  '■ 
them;  that,  If  he  was  deprived  of  his  money 
in  the  payment  of  the  fine,  it  was  by  his  vol- 
untary act  and  Implied  assent.  It  was  not 
held  in  that  case  that  the  money  was  im- 
pounded for  all  purposes,  and  that  creditors 
could  seize  it  as  the  money  of  Xye.  The 
case  of  Salter  v.  Weiner,  C  Abb.  Prac.  191, 
does  hold,  however,  that  the  money  deposited 


by  another  for  ball  of  the  defendant  was 
loaned  to  the  defendant,  and  that  loaned  mon- 
ey is  the  property  of  the  loanee,  and  was, 
therefore,  subject  to  attachment.  But  in 
that  case  the  money  was  ordered  by  the  court 
to  be  turned  over  to  the  defendant  before  the 
attachment  was  levied.  The  opinion  takes 
up  four  lines  of  the  report  and  no  reasons 
further  than  we  have  quoted  are  given  for 
so  holding.  We  think  the  rule  established  In 
Merwin  v.  Fowler,  supra.  Is  more  logical, 
equitable,  and  just  than  that  announced  by 
the  New  York  court.  There  is  no  statute  in 
this  state  authorizing  a  justice  of  the  peace 
on  a  preliminary  examination  to  accept  a 
deposit  of  cash  in  lieu  of  bail.  It  is  not 
necessary  in  this  case  to  decide  whether  he 
may  or  may  not  do  so.  The  statute  (section 
G8T8,  2  Balllnger's  Ann.  Codes  &  St)  allow- 
ing defendant  to  deposit  with  the  clerk  of  the 
court  money  in  lieu  of  bail  applies  only  to 
criminal  proceedings  In  the  superior  court 
In  this  case  the  Justice,  without  statutory  au- 
thority, received  the  money  of  th^resiwnd- 
ent  as  surety  for  the  appearance  of  Beving- 
ton  in  place  of  a  recognizance  entered  into 
by  respondent  for  Bevington's  appearance. 
When  the  purpose  for  which  the  money  had 
been  deposited  was  served,  so  far  as  owner- 
ship is  concerned,  it  is  as  if  the  money  had 
never  passed  from  the  possession  of  the 
owner.  His  right  to  recover  It  immediately 
attaches.  The  title  to  the  money  was  never 
for  a  moment  In  Bevington  for  any  purpose. 
The  assignment  to  the  effect  that  the  court 
in  allowing  respondent  to  withdraw  a  por- 
tion of  the  fund,  erred,  requires  no  consid- 
eration. As  we  have  held  that  the  money  on 
deposit  was  the  money  of  the  respondent  the 
ruling  of  the  court,  even  if  erroneous,  would 
not  be  injurious  to  the  appellant  The  Judg- 
ment of  the  lower  court  is  affirmed,  with 
costs  to  respondent.  ^ 

DUNBAR,  C.  3.,  and  REAVIS,  ANDERS, 
and  FULLERTON,  JJ.,  concur. 


(23  Wash.  299) 
•       PAYETTE  V.  WIIXIS. 

(Supreme  Court  of  Washington.     Nov.  20, 
1900.) 

ATTOBNETS— CHANGE— PAYMENT— EXCEP- 
TIONS. 

1.  A  mere  general  exception  to  all  the  find- 

injiis,  some  of  which  are  manifestly  correct  is 
insufficient  to  authorize  the  review  of  any 
question  of  fact  on  which  they  are  based. 

2.  Though  the  court,  In  proceedings  for 
change  of  attorney,  under  2  Ballinger's  Ann. 
Codes  &  St  g  4769,  providing  that  "no  such 
change  can  be  made  till  the  charges  of  such 
attorney  have  been  paid,"  does  not  find  that 
there  was  a  special  contract  for  attorney's 
fees,  either  in  the  sum  claimed  by  the  client 
or  in  that  claimed  by  the  attorney,  but  mere- 
ly that  the  services  were  worth  an  amount  be- 
tween such  sums,  this  does  not  establish  the 
unfaithfulness  of  the  attorney  in  having  re- 
fused to  proceed  further  with  the  case  till  com- 
pensation was  paid  him  according  to  the  agree- 
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ment  as  claimed  by  him,  so  as  to  require  that 
he  be  discliarged  without  his  first  being  paid 
the  reasonable  value  of  his  services. 

Appeal  from  superior  court,  Lewis  county; 
A.  L.  Miller,  Judge. 

Proceeding  by  Joseph  Payette  against  J.  E. 
Willis  under  2  BaUlnger's  Ann.  Codes  &  St. 
S  4T68.  Judgment  for  defendant.  Plaintiff 
appeals.    Affirmed. 

Edward  P.  Hvnter  and  A.  E.  Bice,  for  ap- 
pellant J.  E.  WlUis  and  C.  H.  Forney,  for 
respondent 

.  WHITE.  J.  A  motion  has  been  made  by 
the  respondent  to  dismiss  this  appeal,  but, 
from  the  view  we  take  of  the  case.  It  is  un- 
necessary to  pass  upon  the  same.  This  Is  in 
the  nature  of  a  special  proceeding,  and  the 
complaint,  stripped  of  abounding  verbiage, 
amounts  to  this:  That  the  respondent  Is  a 
practicing  attorney;  that  prior  to  the  16th  of 
December,  1806,  the  appellant  employed  the 
respondent  to  represent  him  as  an  attorney 
in  a  suit  to  set  aside  a  deed  (Payette  v.  Fer- 
rier,  20  Wash.  479,  55  Pac.  629),  and  to  rein- 
vest title  In  the  land  mentioned  in  the  deed 
in  appellant;  that  prior  to  the  bringing  of 
said  action  It  was  agreed  between  respondent 
and  appellant  that,  in  case  appellant  was  re- 
stored to  the  land  in  litigation  by  the  courts 
of  the  state,  appellant  was  to  pay  respondent 
for  his  services  in  the  matter  $100,  and  all 
costs  and  expenses  advanced  by  the  respond- 
ent In  the  action;  that  a  trial  of  the  cause, 
conducted  by  the  respondent,  was  had  In  the 
superior  court  of  Lewis  county,  a  decision 
rendered  against  the  appellant  and  the  case 
appealed  to  the  supreme  court;  that  the  su- 
preme court  decided  the  case  in  favor  of  the 
appellant,  and  reversed  the  lower  court;  that 
appellant  has  paid  to  respondent  the  siun  of 
$20  on  account  of  costs;  that  respondent 
since  the  decision  of  the  supieme  (ourt  re- 
fuses to  proceed  further  in  said  action,  or  to 
withdraw  from  the  same  and  allow  appel- 
lant to  employ  other  counsel,  unless  the  ap- 
pellant deed  to  respondent  one-half  the  land 
in  controversy  in  said  action;  that  appellant 
bas  been  ready  and  willing  to  pay  the  re- 
spondent the  amount  contracted  to  be  paid 
when  he  is  restored  to  the  possession  of  the 
property  In  litigation.  The  prayer  of  the 
complaint  is  that  the  court  find  whether  or 
not  the  appellant  is  Indebted  to  the  respond- 
ent, and.  If  so,  the  amount  of  such  indebted- 
ness; that  for  suclf  indebtedness,  if  any  be 
found,  the  court  make  such  order  as  the  na- 
ture of  the  case  demands.  The  answer  de- 
nies the  payment  of  the  $20  and  the  contract 
as  to  compensation  pleaded  by  the  appellant 
The  services  piTformed  arj  affirmatively 
pleaded  in  the  answer;  also,  tl  at  $125  was 
expended  by  respondent  in  the  expense  of 
litigation,  and  that  $15,  and  no  more,  of  that 
sum  has  been  repaid;  that  a  verbal  agree- 
ment was  made  between  appellant  and  re- 
spondent in  Slarch,  189S,  that  If  respondent 
obtained  a  favorable  decision  from  the  su- 


preme court  in  said  action,  reversing  the 
Judgment  of  the  lower  court,  then  appellant 
would  convey  to  respondent  an  undivided 
one-half  of  the  land  in  controversy;  and  that 
such  favorable  decision  was  subsequently  ob- 
tained. The  respondent  further  pleads  that 
the  entire  tract  of  land  was  worth  $3,000; 
that  his  services  In  connection  with  the  liti- 
gation were  of  the  reasonable  value  of  $1,- 
500;  that  appellant  refuses  to  execute  and 
deliver  a  deed  for  one-half  of  the  land  to 
respondent;  that  respondent  Is  willing  to  do 
all  things  remaining  to  be  done  by  an  attor- 
ney to  put  appellant  in  possession  of  said 
land,  if  appellant  will  make  such  conveyance. 
The  prayer  of  the  answer  is  that  appellant 
be  adjudged  to  convey  to  respondent  half  of 
said  land,  or,  if  the  court  shall  decide  to  re- 
move him  as  attorney,  that  the  court  shall 
determine  and  fix  a  fair  and  reasonable  com- 
pensation for  bis  services,  and  not  permit 
any  substitution  of  attorneys  until  such  com- 
pensation be  paid;  that  such  compensation 
be  fixed  so  as  to  be  equal  to  one-half  the 
value  of  the  land,  and  that  respondent  be 
paid  also  his  costs  expended  for  appellant 
less  said  $15.  The  reply  denies  the  contract 
set  out  by  the  respondent's  answer,  the  value 
of  his  services,  and  most  of  the  other  allega- 
tions in  the  answer.  The  complaint  and 
reply  in  this  case  abound  in  verbiage  and 
immaterial  allegations  and  conclusions  of 
law.  The  answer,  also,  is  more  prolix  than 
necessary.  The  foregoing,  however,  is  a  sum- 
mary of  the  pleadings.  Both  appellant  and 
respondent,  without  demanding  a  Jury,  sub- 
mitted to  a  trial  of  the  issues  by  the  court 
The  court  made  its  findings  and  conclusions 
as  follows:  "(1)  That  the  said  J.  E.  Willis 
now  is,  and  was  during  all  the  time  herein 
mentioned,  a  regularly  admitted  and  prac- 
ticing attorney  in  the  courts  of  this  state. 
(2)  That  on  or  about  the  Ist  day  of  July, 
1894,  the  plaintiff  employed  defendant  to  act 
as  attorney  for  him  in  a  certain  matter  then 
pending  between  the  plaintiff  and  one  J.  R. 
Jacobus  and  others,  which  said  employment 
resulted  in  the  commencement  of  an  action 
in  the  superior  court  of  Lewis  county,  Wash- 
ington, wherein  Joseph  Payette  was  plaintiff 
and  J.  W.  Ferrler,  administrator  of  the  estate 
of  Jacob  Patton  and  Ida  Fatten,  was  defend- 
ant, and  being  No.  1,378,  and  that  subsequent- 
ly another  action  between  the  same  parties, 
affecting  the  same  subject-matter,  was  in- 
stituted by  plaintiff,  and  being  No.  1.737; 
that  said  matter  was  litigated  in  the  superior 
court  of  Lewis  county,  and  later  from  thence 
to  the  supreme  court  of  the  state,  and  that 
defendant  was  employed  to  attend  to  said 
matters  in  said  courts;  and  that  in  pursuance 
of  such  employment  he  did  attend  to  said 
matters  in  said  courts.  (3)  That  no  contract 
or  agreement  was  entered  into  between  plain- 
tiff and  defendant  fixing  or  determining  the 
amount  of  defendant's  compensation  for  such 
services.  (4)  That  $300  is  a  reasonable  com- 
pensation to  be  allowed  defendant  as  full 
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compensation  for  said  services.  (5)  That  de- 
fendant expended  In  behalf  of  plaintiff  the 
sum  of  $75,  advanced  costs,  no  part  of  which 
has  been  paid,  except  the  sum  of  $15.  (6) 
That  plaintiff  now  desires  to  discharge  de- 
fendant from  further  employment  as  attorney 
In  Bald  matter.  As  a  conclusion  of  law,  the 
court  concludes  that  plaintiff  may  discharge 
defendant  from  said  employment  upon  pay- 
ment to  him  of  the  sum  of  $300,  attorney's 
fees,  and  the  sum  of  $60,  as  advanced  costs." 

The  appellant  excepted,  as  follows:  "The 
plaintiff  excepts  to  the  findings  of  fact  and 
conclusion  of  law,  and  the  conclusion  of  the 
court  that  the  plaintiff  may  discharge  the  de- 
fendant from  said  employment  upon  payment 
to  him  of  the  sum  of  $900,  attorney's  fees, 
and  the  sum  of  $60,  as  advanced  costs."  As 
to  the  facts  found,  this  exception  Is  too  gen- 
eral to  constitute  the  exception  provided  for 
by  law.  Some  of  the  findings  are  manifest- 
ly correct,  and  a  general  objection  to  the 
whole  thereof  Is  clearly  Insufficient,  and  this 
court  Is  precluded  from  reviewing  any  ques- 
tions of  fact  upon  which  such  findings  were 
based.  Hanncgan  v.  Koth,  12  Wash.  65,  40 
Pac.  636;  Cook  t.  Tibbals,  12  Wash.  207,  40 
Pac.  935;  Schoonover  t.  Condon,  12  Wash. 
4T5,  41  Pac.  196. . 

The  appellant  tendered  22  findings  of  fact, 
to  be  substituted  for  the  findings  made  by  the 
court.  The  court  refused  to  substitute  the 
findings  so  tendered,  and  a  general  exception 
to  the  refusal  of  the  court  was  noted.  Many 
of  the  proposed  findings  were  outside  of  the 
Issues  In  the  case,  and  were  recitals  of  evi- 
dentiary matter,  merely,  and  they  were  prop- 
erly rejected  by  the  court  The  facts  found 
by  the  court  substantially  cover  all  the  Is- 
sues raised  by  the  pleadings.  The  appellant 
offered  to  show  that  while  the  respondent 
was  employed  In  the  case  he  bought  In  tax 
titles  on  the  land  in  litigation;  that  the  land 
had  been  sold  for  taxes;  that  the  respondent 
paid  the  taxes  to  a  certain  extent  without  the 
knowledge  of  appellant;  and  that  appellant 
had  to  borrow  $400  to  repay  the  taxes,  pen- 
alties, and  Interest  The  court  ruled  against 
the  offer,  and  an  exception  was  noted.  The  re- 
spondent claimed  that  he  had  a  contract  with 
the  appellant  for  an  undivided  oqe-half  inter- 
est In  the  land.  The  appellant  neglected  to 
pay  bis  taxes.  The  respondent  had  a  right 
to  purchase  the  tax  titles  in  order  to  protect 
bis  Interest  in  the  land.  Aside  from  this, 
we  are  at  a  loss  to  understand  how  the  duty 
of  attorney  to  client  was  In  any  manner  vio- 
lated by  the  attorney's  buying  In  the  tax 
titles.  Any  one,  under  the  law,  had  a  right 
to  buy  the  tax  titles.  The  appellant  was  not 
required  to  pay  the  respondent  on  redemp- 
tion any  more  than  he  would  have  bad  to  pay 
a  stranger. 

The  pleadings  and  evidence  in  this  case 
disclose  the  fact  that  the  relation  of  client 
and  attorney  existed  between  appellant  and 
respondent.  A  dispute  arose  between  them 
as  to  the  compensation  to  be  paid  to  the  at- 


torney for  his  services;  the  appellant  claim- 
ing that  the  sum  to  be  paid  was  $100;  the 
respondent  claiming  that  he  was  to  be  com- 
pensated by  the  conveyance  to  him  by  appel- 
lant of  a  one-half  interest  In  a  certain  tract 
of  land,  and  a  payment  to  him  of  costs  and 
expenses  advanced  in  the  litigated  action. 
The  appellant  thereupon  desired  to  change 
his  attorneys  by  substituting  Edward  F.  Hun- 
ter, Esq.,  or  by  associating  Mr.  Hunter  with 
the  respondent  in  the  further  management  of 
the  case.  The  respondent  refused  to  consent 
to  the  substitution  of  Mr.  Hunter,  or  to  al- 
low Mr.  Hunter  to  be  associated  with  him 
in  the  management  of  the  case.  The  sippd- 
lant  then  commenced  this  proceeding,  and,  by 
bis  prayer  therein,  asked  the  court  to  find  the 
amount  in  which  he  was  Indebted  to  the 
respondent  for  his  services  as  attorney,  and 
to  make  such  order  in  the  premises  as  the 
nature  of  the  case  demanded.  The  respond- 
ent in  his  answer,  set  up  a  contract  of  em- 
ployment different  from  that  alleged  by  appel- 
lant and  also  pleaded,  in  effect,  that  his  serv- 
ices were  reasonably  worth  $1,500.  He  pray- 
ed the  conrt  that  If  it  was  deemed  advisable 
to  remove  him  as  attorney,  the  court  would 
fix  a  fair  and  reasonable  compensation,  etc., 
and  not  to  permit  his  removal  as  attorney  un- 
til the  same  and  costs  advanced  by  him  had 
been  paid.  The  special  contract  set  up  in 
the  answer  and  the  reasonableness  of  serv- 
ices were  denied  by  appellant.  Section  4766, 
2  Balllnger's  Ann.  Codes  &  St,  Is  as  follows: 
"The  attorney  In  an  action  or  special  pro- 
ceeding may  be  changed  at  any  time  before 
judgment  or  final  determination  as  follows: 
(1)  Upon  his  own  consent,  filed  with  the  clerk 
or  entered  upon  the  minutes;  or  (2)  upon  the 
order  of  the  court  or  a  judge  thereof,  on  the 
application  of  the  client,  or  for  other  suffi- 
cient cause;  but  no  such  change  can  be  made 
until  the  charges  of  such  attorney  have  been 
paid  by  the  party  asking  such  change  to  be 
made."  The  proceedings  Instituted  by  the 
appellant  were  under  this  section,  and,  as  an 
Incident  the  court  was  called  upon  to  deter- 
mine whether  any  special  cohtract  of  em- 
ployment existed  between  appellant  and  re- 
spondent, and.  If  so,  what  that  contract  was. 
The  court,  by  its  findings,  necessarily  deter- 
mined that  no  special  contract  existed,  and 
properly  found  that  the  respondent  was  en- 
titled to  what  bis  services  were  reasonably 
worth,  and  fixed  that  amount  at  $300,  togetb- 
er  with  the  costs  advanced  by  the  respondent 
in  the  action  which  be  prosecuted  for  appel- 
lant The  issue  was  fairly  joined  as  to  the 
value  of  the  services,  and  the  appellant  cross- 
examined  the  witnesses  called  by  respondent 
as  to  the  services  rendered,  and  as  to  the 
value  of  the  land  in  controversy  in  the  suit 
of  Payette  v.  Ferrier,  supra,  and  also  called 
witnesses  in  his  own  behalf  as  to  the  value 
of  the  land  in  such  stilt  The  only  exception 
properly  taken,  and  which  the  court  is  called 
upon  to  consider  in  this  case,  is  the  conclu- 
sion of  the  court  from  the  facts  found,  that 
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"tbe  plaintiff  may  discharge  the  defendant 
from  said  employment  upon  payment  to  blm 
of  tbe  sum  of  $300,  attorney's  fees,  and  the 
sum  of  160,  as  advanced  costs."  No  rights 
Snarantied  to  appellant  under  the  federal  or 
state  constitution  are  violated  by  tbe  judg- 
ment of  the  court  -on  these  findings,  and  tbe 
contention  of  tbe  appellant  in  this  respect  Is 
without  merit  Tbe  effect  of  this  judgment 
ta  simply  to  require,  the  payment  of  compen- 
sation to  an  officer  of  tbe  court  for  services 
rendered,  before  another  shall  be  substituted. 
Tbe  statutes  of  this  state  (2  BalUnger's  Ann. 
Codes  &  St  8  4771)  give  to  an  attorney,  to 
tbe  extent  and  value  of  tbe  services  perform- 
ed by  him  in  the  action,  a  Hen  upon  any  judg- 
ment recovered  therein.  Tbe  supreme  court 
of  Idaho,  In  passing  on  a  similar  question, 
says:  "It  is  further  contended  that  the  at- 
torney Is  simply  tbe  agent  of  his  client  To 
a  certain  extent  this  Is  tnie,  but  he  Is  more 
than  an  agent.  He  is  also  an  oflScer  of  tbe 
court  and  within  bis  sphere  and  in  the  line 
of  his  special  powers  he  is  as  independent 
as  tbe  judge  of  the  court  and  has  not  only 
his  duties  and  obligations  to  the  court  and  to 
bis  client  but  he  has  rights  and  powers  en- 
tirely different  firom  and  superior  to  an  ordi- 
nary agent  An  agent  receives  bis  orders 
from,  and  is  directed  absolutely  and  wholly 
by,  bis  principal.  In  tbe  management  of  bis 
business.  On  the  other  hand,  the  business  of 
tl»e  client  which  Is  submitted  to  bis  attorney 
is  managed  entirely  by  the  attorney,  and  the 
client  is  advised  and  directed  by  him.  As  to 
tbe  business  committed  to  his  care,  the  attor- 
ney Is  the  sole  manager  and  director.  Hence 
his  responsibilities  are  much  greater  than 
tbose  of  an  ordinary  agent  His  reputation 
and  his  abilities  are  at  stake,  to  some  extent. 
In  every  case  he  undertakes.  Hence  the  law 
says  the  client  shall  not  discbarge  him  arbi- 
trarily in  tbe  midst  of  the  performance  of  bis 
duties.  '  But  If  yon  desire  to  change  attor- 
neys, you  may  do  so,  with  tbe  consent  of  the 
court,  in  a  proper  proceeding.  As  In  this 
case  the  court  examines  into  tbe  reasons  for 
sAd  change,  and  when  be  ascertains  that  the 
attorney  has  prosecuted  bis  client's  business 
to  tbe  best  of  bis  ability,  and  with  fidelity  to 
tbe  trust  imposed  upon  him,  he  so  finds. 
Then,  if  tbe  substitution  is  made,  there  Is  no 
reflection  upon  the  ability  or  faithfulness  of 
the  attorney.  As  to  his  right  to  fees  or  se- 
curity for  the  same,  as  a  condition  precedent 
to  his  discharge,  tbe  law  says— and  this  court 
is  in  accord  with  this  view— 'that  a  party  has 
no  right  arbitrarily  to  change  his  attorney 
■without  paying  or  securing  fees  earned,  and 
the  original  attorney  is  not  bound  to  consent 
to  a  substitution,  or  deliver  papers  upon 
which  he  has  a  lien,  tmtil  the  amount  of  his 
Just  demands  Is  ascertained  by  a  court  or 
referee,  and  paid  or  secured.'  Weeks,  Attys. 
IS  250.  267,  and  cases  there  cited;  Mechem, 
Ag.  S  856;  In  re  Herman  (D.  C.)  50  Fed.  517; 
Ronald  v.  Association  (C.  C.)  30  Fed.  228; 
Butchers'  Union  Slaugbter-House  &  Live- 
63  P.-17 


Stock  Landing  Co.  r.  Crescent  City  Live- 
stock Landing  &  Slaughter-House  Oo.  (La.)  8 
South.  509;  Gardiner  v.  Tyler,  36  How.  Prac 
63.  Tbe  substitution,  however,  of  attorneys 
is  a  matter  largely  In  tbe  discretion  of  the 
court,  and  we  do  not  say  that  there  may  not 
be  a  case  In  which  attorneys  may  be  dischar- 
ged without  paying  or  securing  fees  already 
earned.  We  do  say  that  tbe  rule  of  law 
Is  that  fees  or  commissions  already  earned 
must  be  paid  or  secured  before  substitution 
can  be  had.  If  this  is  impossible  in  any  giv- 
en case,  this  fact  must  be  shown  by  the  party 
moving  tbe  discharge  and  substitution,  and 
then  It  should  appear  that  justice  to  tbe  client 
or  attorney  demands  the  change.  We  do  not 
say  that  there  does  not  exist  In  this  case 
such  a  state  of  facts  as  renders  a  change  nec- 
essary and  proper,  and  therefore  do  not  con- 
demn tbe  judgment  of  tbe  court  below;  but 
this  change  should  not  be  made  without  first 
paying  or  securing  the  fees  earned,  unless,  as 
Is  stated,  the  court  below  should  deem  this 
Impossible  or  Impracticable."  Curtis  v.  Rich- 
ards (Idaho)  40  Pac.  57;  Sloo  v.  Law,  4 
Blatchf.  268,  Fed.  Cas.  No.  12,938.  In  the 
last  case  cited  the  court  says:  "It  Is  the  duty 
of  the  court  to  protect  solicitors  and  other  of- 
ficers of  the  court  when  they  have  fsdtb- 
fully  performed  their  trust,  and  that  duty 
should  be  faithfully  executed." 

The  appellant,  however.  Insists  that.  Inas- 
much as  the  court  failed  to  find  that  the  re- 
spondent was  entiUed  to  one-half  of  tbe 
land,  the  refusal  to  proceed  with  the  case  un- 
less he  received  a  deed  for  one-half  estab- 
lishes his  unfaithfulness  to  his  client,  and 
for  that  reason  he  should  have  been  sum- 
marily removed.  It  must  be  remembered 
that  the  court  failed  also  to  find  that  the 
contract  claimed  by  the  appellant  was  the 
true  contract  between  appellant  and  respond- 
ent The  mere  fact  that  the  appellant  and 
respondent  differed  as  to  the  kind  or  amount 
of  compensation  to  be  paid  for  services  ren- 
dered In  no  way  proves  that  the  respondent 
was  unfaithful  to  his  client  In  the  discbarge 
of  his  duties  as  attorney.  Inasmuch  as  this 
is  In  the  nature  of  a  special  proceeding,  and 
as  the  conduct  and  charges  for  the  services 
of  an  officer  of  the  court  are  Involved,  we 
have  disregarded  the  fact  that  no  proper  ex- 
ceptions have  been  taken  to  the  findings,  and 
have  examined  the  evidence.  If  we  were 
called  upon  to  review  the  findings,  we  would 
be  Inclined  to  Increase,  rather  than  diminish, 
the  compensation  awarded  to  respondent 
Through  his  efforts  a  tract  of  land  valued  at 
$1,800  and  $2,200  by  the  witnesses  of  appel- 
lant and  much  higher  by  witnesses  for  re- 
spondent, and  probably  worth  $3,000,  was 
saved  to  the  appellant  The  services  rendered 
InVolved  a  trial  In  the  superior  court,  where 
the  judgment  was  adverse  to  tbe  appellant 
and  an  appeal  to  this  court,  wherein  the  judg- 
ment of  the  court  below  was  reversed  and  the 
appellant  was  awarded  his  land.  The  r» 
spondent  has,  with  zeal,  ability,  and  faith' 
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fulness,  attended  to  the  duties  Imposed  upon 
him,  and  common  honesty  requires  that  he 
should  be  paid  for  his  services.  The  judg- 
ment of  the  court  below  Is  therefore  affliined, 
with  costs  to  respondent 

DUXBAR,  C.  J.,  and  RBAVIS,  PULLER- 
TON,  and  ANDERS,  JJ.,  concur. 


(23  Wash.  289) 

STATE  V.  HAWKINS. 
(Supreme  Court  of  Washington.     Nov.  19, 

1900.) 

MURDEK— MALICBI-INTOXICATION— INSANlTT 

—INSTRUCTIONS— CHANGE  OF  VENUE. 

1.  2  Ballinger'B  Ann.  Codes  &  St.  §  BTSH,  pro- 
Tides:  "The  defendant  may  show  to  the  court, 
by  allldayit,  that  he  believes  he  cannot  receive 
a  fair  trial  in  the  county  where  the  action  is 
pending,  owing  to  the  prejudice  of  the  judge, 
or  to  excitement  or  prejudice  against  defend- 
ant in  the  county,  *  *  •  and  may  there- 
upon demand  to  be  tried  in  another  coun- 
ty. The  application  shall  not  be  granted  on 
the  ground  of  excitement  or  prejudice  other 
than  prejudice  of  the  judge,  unless  the  affi- 
davit of  the  defendant  be  supported  by  oth- 
ed  evidence;  nor  in  any  case  unless  the  judge 
is  satisfied  the  ground  on  which  the  ap- 
plication is  made  does  exist."  Section  6795 
provides:    "When  the  affidavit  is  founded  on 

Prejudice  of  the  judge,  the  court  may,  in  its 
iscretion,  grant  a  change  of  venue  to  some 
other  county,  or  may  continue  the  cause  until 
such  time  as  it  can  be  tried  by  another  judge 
in  the  same  county;  if  the  affidavit  is  founded 
on  excitement  or  prejudice  in  the  county 
against  the  defendant,  the  court  may,  in  its 
discretion,  grant  a  change  of  venue  to  the 
most  convenient  county.  Held  that,  where 
application  for  change  of  venue  is  based  on 
prejudice  of  the  judge,  the  discretion  of  the 
court  is  not  limited  simply  to  the  choice  of 
granting  it,  or  holding  tbe  case  for  trial  by 
another  judge. 

2.  On  a  trial  for  murder,  opportunity  for  de- 
liberation is  allowed  by  an  instruction  on  mal- 
ice that:  "No  particular  length  of  time  need 
elapse  before  there  can  be  deliberation  or  pre- 
meditation in  an  act.  A  single  moment  may  be 
enough.  It  is  sufficient  if  you  find,  •  •  • 
beyond  a  reasonable  doubt,  that  any  length 
of  time  elapsed,  no  matter  how  short,  suffi- 
cient to  allow  a  design  to  *  *  *  be  delib- 
erated on  and  meditated  over  before  carrying 
into  effect." 

3.  Where  the  court  is  not  talking  about  the 
testimony,  but  is  simply  pointing  out  the  dis- 
tinctions which  the  law  makes,  so  far  as  re- 
sponsibility is  concerned,  between  the  differ- 
ent degrees  of  intoxication,  it  does  not  indi- 
cate to  the  jury  that  in  its  opinion  the  crime 
was  committed  when  defendant  was  capable 
of  forming  a  specific  intent  to  take  life,  and 
that  it  has  no  right  to  discuss  the  testimony  in 
that  regard,  by  a  statement:  "I  charge  yon 
that  voluntary  drunkenness  is  not  an  excuse 
for  crime,  but,  as  you  must  determine  the  de- 
gree of  the  crime,  •  •  *  it  becomes  neces- 
sary for  yon  to  inquire  as  to  the  state  of  mind 
under  which  he  acted;  and  In  the  prosecution 
of   such   inquiry   his   condition,    as   drunk    or 

.sober,  is  proper  to  be  considered,  •  •  •  in 
order  to  justly  determine  the  question  whether 
his  mind  was  capable  of  that  deliberation  or 
premeditation  or  purpose  which,  according  as 
they  are  absent  or  present,  determine  the  de- 
gree of  the  crime,  or  the  guilt  or  innocence  of 
the  defendant.  But  I  charge  you  *  »  »  that 
in  dealing  with  such  a  condition  you  ouo;ht  to 
use  great  caution  not  to  give  immunity  to  per- 
''ons   who  commit   crimes   when    they   are   in- 


flamed by  intoxicating  drink.  You  must  di-i- 
criminnte  between  the  conditions  of  mind  mere- 
ly excited  by  intoxicating  drink,  and  yet  ca- 
pable of  forming  a  specific  intent  to  take  life, 
and  such  a  prostration  of  the  faculties  as  reu-' 
ders  a  man  Incapable  of  forming  the  intent  or 
of  deliberation  or  premeditation.  If  an  intox- 
icated person  has  the  capacity  to  form  an  in- 
tent to  take  life,  and  conceives  and  executes 
such  intent,  it  is  no  ground  for  reducing  the 
degree  of  his  crime  that  he  was  induced  to 
conceive  it  or  to  conceive  it  more  suddenly  by 
reason  of  his  intoxication." 

4.  Where  it  was  claimed  that  defendant  at 
the  time  of  the  homicide  was  nnder  the  influ- 
ence of  drugs  administered  by  another  and  was 
intoxicated,  and  the  court  had  charged  as  to 
law  of  such  matters,  the  giving  of  instructions 
as  to  insanity,  as  to  which  there  was  no  issue 
or  evidence,  is  prejudicial  error;  the  record  not 
affirmatively  showing  that  no  prejudice  result- 
ed. 

5.  That  some  witnesses  testified  that  at  the 
time  of  the  killing  defendant  was  intoxicated, 
and  others  that  he  was  sober,  does  not  entitle 
defendant  to  an  instruction  that  "it  is  a  rule  of 
evidence  that  ordinarily  a  witness  who  testifies 
to  an  affirmative  is  entitled  to  credit  in  pref- 
erence to  one  who  testifies  to  a  negative,  be- 
cause the  latter  may  have  forgotten  what  may 
have  actually  occurred,  while  it  is  impossible  to 
remember  what  never  existed." 

Appeal  from  superior  court,  Sk&git  county: 
J.  P.  Houser,  Judge. 

Alfred  Hawkins,  Informed  against  as  Al- 
fred Hamilton,  was  convicted  of  murder, 
and  appeals.     Reversed. 

J.  B.  Wright  and  R.  H,  Lindsay,  for  appel- 
lant M.  P.  Hurd  and  McBride  &  Joiner,  for 
the  State. 


DUNBAR,  C.  J.  The  appellant  was  con- 
victed of  the  crime  of  murder  and  sentenced 
to  death,  and  Judgment  of  death  was  pro- 
nounced upon  bim.  This  Is  an  appeal  from 
said  judgment.  A  minute  statement  of  the 
case  Is  unnecessary,  as  the  killing  is  conced- 
ed, and  that  It  was  ruthless  and  unprovoked. 
The  principal  defense  was  that  the  appel- 
lant was  irresponsible,  by  reason  of  his  hav- 
ing been  under  the  Influence  of  Intoxicating 
drinks  and  drugs  which  had  been  adminis- 
tered to  him. 

Tbe  flrst  assignment  of  error  challeDges 
the  correctness  of  the  overruling  by  the  court 
of  appellant's  motion  for  a  change  of  venue. 
The  law  on  that  subject  Is  as  follows:  "The 
defendant  may  show  to  the  court,  by  affida- 
vit, that  he  believes  he  cannot  receive  a  fair 
trial  in  the  county  where  the  action  Is  pend- 
ing, owing  to  tbe  prejudice  of  the  Judge,  or 
to  excitement  or  prejudice  against  the  de- 
fendant In  the  county,  or  some  part  thereof, 
and  may  thereupon  demand  to  be  tried  In 
another  county.  The  application  shall  not 
be  granted  on  the  ground  of  excitement  or 
prejudice  other  than  prejudice  of  the  Judge, 
unless  the  affidavit  of  the  defendant  be  sup- 
ported by  other  evidence;  nor  In  any  case 
unless  the  Judge  Is  satisfied  the  ground  uiiou 
which  the  application  is  made  does  exist. 
When  the  affidavit  Is  founded  on  prejudice 
of  the  Judge,  the  court  may.  In  Its  discretion, 
grant  a  change  of  venue  to  some  other  coun- 
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t7,  or  may  continue  the  cause  nntU  gucb 
time  as  it  can  be  tried  by  another  Judge  in 
the  same  county;  if  the  affidavit  Is  founded 
upon  excitement  or  prejudice  In  the  county 
against  the  defendant,  the  court  may,  in  its 
discretion,  grant  a  change  of  venue  to  the 
most  convenient  county.  •  •  »"  2  Bal- 
llnger's  Ann.  Codes  &  St  88  6794,  6795.  The 
construction  placed  upon  this  statute  by  the 
appeliant  is  to  the  effect  that  because  it 
provides  that  when  the  application  is  based 
on  the  ground  of  excitement  or  prejudice 
other  than  prejudice  of  the  Judge  the  appli- 
'catlon  sliall  not  be  granted  unless  the  affida- 
vit be  supported  by  other  evidence,  but  that 
when  It  is  upon  the  ground  of  the  prejudice 
of  the  Judge  no  supporting  affidavit  is  neces- 
sary, it  follows  tliat  it  was  the  intention 
of  the  law  that  no  discretion  be  left  with 
the  Judge  when  the  application  is  based  up- 
on his  prejudice,  and  that  the  language  of 
section  6796,  viz.  "When  the  affidavit  is 
founded  on  prejudice  of  the  Judge,  the  court 
may,  in  Its  discretion,  grant  a  change  of 
venue  to  some  other  county,  or  may  continue 
the  cause  untU  such  time  as  It  can  be  tried 
by  another  Judge  In  the  same  county,"  con- 
fers  discretion  simply  as  to  the  choice  of 
either  removing  the  case  to  some  other  coun- 
ty, or  holding  it  for  trial  by  another  Judge 
In  the  same  county;  and  the  argument  Is 
based  upon  the  presumption  that  a  Judge  Is 
not  capable  of  passing  upon  the  question  of 
bis  own  prejudice.  However  this  may  be,  we 
are  called  upon  to  construe  the  statute  as  It 
has  been  enacted,  and,  so  construed,  we  are 
unable  to  conclude  that  tlie  discretion  is  tak- 
en from  the  Judge  in  one  case  more  than  in 
the  other.  In  fact  such  a  conclusion  Is  nec- 
essarily excluded  by  the  very  provisions  of 
the  statute  Itself,  viz.  the  concluding  clause 
of  section  6794.  that  the  application  shall  not 
be  granted  "In  any  case  unless  the  Judge  is 
satlsfled  the  ground  upon  which  the  applica- 
tion is  made  does  exist"  Neither  do  we 
think,  from  an  examination  of  the  record, 
that  the  Judge  abused  his  discretion  In  refus- 
ing the  motion  either  on  the  ground  of  his 
own  prejudice,  or  that  of  prejudice  of  the 
community. 

Krror  Is  alleged  In  the  giving  of  Instruc- 
tion No.  6,  which  Is  as  follows:  "No  particu- 
lar length  of  time  need  elapse  before  there 
can  be  deliberation  or  premeditation  In  an 
act.  A  single  moment  may  be  enough.  It  Is 
Bofflcient  If  you  find  from  the  evidence,  and 
beyond  a  reasonable  doubt  that  any  length 
of  time  elapsed,  no  matter  how  short  suffi- 
cient to  allow  a  deslg^n  to  be  formed  in  the 
mind,  and  that  design  to  be  deliberated  upon 
and  meditated  over  before  carrying  into  ef- 
fect" It  Is  insisted  that  this  instruction  Is 
contrary  to  the  ruling  of  this  court  (n  State 
T.  Butten,  13  Wash.  203,  43  Pac.  30;  Same  v. 
Straub,  16  Wash.  111.  47  Pac.  227;  and  Same 
V.  Moody,  18  Wash.  165,  61  Pac.  356.  The 
language  criticised  by  this  court  in  State  v. 
Butten,  supra,  and  which  was  held  to  oblit- 


erate the  statutory  distinction  between  mur- 
der In  the  flrat  and  second  degrees,  was  as 
follows:  "There  need  not  be  any  appreciable 
space  of  time  between  the  formation  of  In- 
tention to  kill  and  killing.  They  may  be  as 
instantaneous  as  successive  thoughts."  Prac- 
tically the  same  language  was  used  by  the 
court  in  State  v.  Moody,  supra.  The  mstruc- 
tlon  in  the  Rutten  Case  was  noticed  by  this 
court  In  State  v.  Straub,  supra,  and  was  dis- 
tinguished from  the  instruction  alleged  as 
error  in  the  latter  case,  which  was  as  follows: 
"Malice  is  deliberate  and  premeditated  when 
it  has  been  dwelt  upon  at  all  in  the  mind, 
and  when  the  motive  or  consideration  mov- 
ing to  his  act  has  been  to  any  extent  men- 
tally weighed.  Premeditation  may  be  as 
quick  as  thought  In  the  mind  of  man."  This 
Instruction,  without  going  Into  an  analysis 
of  it  as  we  did  In  that  case,  was  held  to  be 
good.  The  instruction  In  this  case  not  only 
does  not  fall  within  the  criticism  passed  up- 
on the  Instruction  In  the  Kutten  Case,  but 
makes  a  wider  distinction  between  murder 
In  the  first  and  murder  In  the  second  degree 
than  does  the  Instruction  in  the  Straub  Case, 
just  noticed. '  The  objection  to  the  Instruc- 
tion In  the  Rutten  Case  was  that  It  Informed 
the  Jury  that  no  appreciable  space  of  time 
was  necessary,  and  hence  no  opportunity  for 
deliberation,  but  the  Instruction  under  con- 
sideration Is  not  subject  to  this  construction. 
Objection  is  also  made  to  the  eighth  In- 
struction of  the  court  which  was  as  follows: 
"I  Instruct  you  that  voluntary  drunkenness 
is  not  an  excuse  for  crime,  but  as  you  must 
determine  the  degree  of  the  crime  of  which 
the  def»idant  Is  guilty,  if  he  Is  guilty  at  all, 
it  becomes  necessary  for  you  to  inquire  as 
to  the  state  of  mind  under  which  he  acted; 
and  in  the  prosecution  of  such  Inquiry  his 
condition,  as  drunk  or  sober.  Is  proper  to  be 
considered,  inasmuch  as  the  degree  of  the 
oCTense,  if  any  has  been  committed,  depends 
upon  the  question  whether  the  killing  was 
willful,  deliberate,  and  premeditated;  and 
upon  that  question  It  Is  proper  for  you  to  con- 
sider evidence  of  Intoxication,  If  such  there 
be,  not  upon  the  ground  that  drunkenness 
renders  a  criminal  act  less  criminal,  or  can 
be  received  in  extenuation  or  excuse,  but 
upon  the  ground  that  the  condition  of  the 
defendant's  mind  at  the  time  that  the  act 
was  committed  must  be  Inquired  after  In  or- 
der to  Justly  determine  the  question  whether 
his  mind  was  capable  of  that  deliberation  or 
premeditation  or  purpose  which,  according 
as  they  are  absent  or  present  determine  the 
degree  of  the  crime,  or  the  guilt  or  innocence 
of  the  defendant  But  I  charge  you,  gentle- 
men, that  in  dealing  with  such  a  condition 
you  ought  to  use  great  caution  not  to  give 
immunity  to  persons  who  commit  crime  when 
they  are  Inflamed  by  Intoxicating  drink.  You 
must  discriminate  between  the  conditions  .of 
mind  merely  excited  by  Intoxicating  drink, 
and  yet  capable  of  forming  a  speciflc  Intent 
to'  take  life,  and  such  a  prostration  of  the 
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faculties  as  renders  a  man  Incapable  of  form- 
ing the  Intent,  or  of  deliberation  or  premedi- 
tation. If  an  intoxicated  person  has  the  ca- 
pacity to  form  an  Intent  to  take  life,  and 
conceives  and  executes  such  intent,  it  Is  no 
ground  for  reducing  the  degree  of  bis  crime 
that  he  was  Induced  to  conceive  it,  or  to  con- 
ceive It  more  suddenly,  by  reason  of  his  In- 
toxication." It  is  to  the  "cautionary"  part 
of  this  instruction,  as  It  Is  termed  by  the  ap- 
pellant, that  he  objects;  and  It  Is  insisted 
that  the  court  Indicated  to  the  jury  by  such 
instruction  that  in  its  opinion  the  crime  was 
committed  when  the  appellant  was  capable 
of  forming  a  specific  Intent  to  take  life,  and 
that  It  had  no  right  to  discuss  the  testimony 
in  that  regard.  We  do  not  think  that  appel- 
lant's contention  Is  justified  by  the  language 
of  the  Instruction.  The  court  was  not  talk- 
ing about  the  testimony  in  the  case,  was  not 
discussing  the  probabilities  of  the  truthful- 
ness or  untruthfulness  of  any  testimony,  but 
was  simply  pointing  out  to  the  jury  the  dis- 
tinctions which  the  law  makes,  so  far  as  re- 
sponsibility Is  concerned,  between  the  differ- 
ent degrees  of  Intoxication. 

A  more  troublesome  question,  however,  Is 
Involved  in  the  next  assignment,  viz.  that 
the  court  erred  in  giving  lnstmctl<ms  number- 
ed 10  and  11,  which  w^ere  as  follows:  "No. 
10.  The  defense  of  insanity  has  been  Inter- 
posed. The  law  presumes  every  man  to  be 
sane,  yet,  where  evidence  has  been  intro- 
duced bearing  upon  the  question  of  sanity 
or  insanity,  it  is  Incumbent  upon  the  state 
to  establish  the  sanity  of  the  defendant  be- 
yond a  reasonable  doubt.  The  term  'insan- 
ity' means  such  a  perverted  and  deranged 
condition  of  the  mental  and  moral  faculties 
as  to  render  a  person  incapable  of  distin- 
guishing between  right  and  wrong,  or  un- 
conscious at  the  time  of  the  nature  of  the 
act  be  is  committing,  or  where,  though  con- 
scious of  It  and  able  to  distinguish  between 
right  and  wrong,  and  know  that  the  act  is 
wrong,  yet  his  will  (by  which  I  mean  the 
governing  power  of  his  mind),  has  been  other- 
wise than  voluntarily  so  completely  destroy- 
ed that  his  actions  are  not  subject  to  It,  but 
are  beyond  his  control.  No.  11.  The  plea  of 
Insanity  Is  either  a  complete  defense  or  no 
defense  at  all.  It  cannot  be  considered  for 
the  purpose  of  reducing  the  grade  of  the 
crime  charged.  If  defendant  was  insane  at 
the  time  of  killing  Woodbury,  he  should  be 
acquitted;  but,  if  he  was  not  Insane  then, 
any  evidence  that  may  have  been  introduced 
bearing  upon  the  question  of  insanity  cannot 
be  considered  for  the  purpose  of  reducing  the 
grade  of  the  crime  charged."  It  Is  not  con- 
tended by  the  appellant  that  these  instruc- 
tions are  viohitlve  of  any  principles  of  ab- 
stract law,  but  the  contention  is  that  there 
was  no  issue  of  insanity  presented  In  the 
trial  of  the  cause,  and  that  the  jury  was  con- 
fused by  such  Instructions,  and  was  liable  to 
confuse  the  Instruction  in  relation  to  Insanity 
w!th  that  In  relation  to  intoxication,  and  con- 


clude that  If  the  defendant  were  found  to 
be  intoxicated  to  such  an  extent  that  he  was 
unable  to.  deliberate,  such  fact  would  not 
warrant  It  In  finding  for  any  less  offense 
than  the  offense  of  murder  In  the  first  de- 
gree.' It  Is  asserted  by  the  respondent  that 
this  apprehension  Is  more  fanciful  than  real, 
and  that  the  issue  of  insanity  was  made  iu 
the  case.  In  support  of  that  contention  an 
additional  or  supplementary  statement  of 
facts  is  brought  to  this  court,  wherein  It  is 
shown  that  counsel  for  the  defense  in  his 
opening  statement  admitted  the  killing  of 
Woodbury  by  the  defendant  at  the  date  and 
place  alleged  in  the  information,  and  claimed 
that  the  defendant  would  be  able  to  satisfy 
the  Jury  that  at  the  time  of  such  killing  he 
(defendant)  was  so  under  the  influence  of  in- 
toxicating drinks  and  noxious  drugs  adminis- 
tered to  him,  by  persons  unknown  to  the  de- 
fendant, for  the  purpose  of  robbing  him,  that 
he  was  wholly  incapable  of  premeditation  or 
deliberation  in  the  act  of  killing,  and  that  in 
fact,  at  the  time  of  said  killing,  said  defend- 
ant, by  reason  of  the  using  of  such  noxious 
drugs,  was  wholly  unconscious,  and  other  ex- 
pressions to  the  same  effect  But  Instruction 
No.  9  covers  this  claim  of  defendant  It  was 
as  follows:  "If,  after  a  careful  considera- 
tion of  all  testimony  in  the  case,— that  of  the 
state  as  well  as  that  of  the  defense.— your 
minds  are  left  In  reasonable  doubt  as  to 
whetlier  or  not  at  the  time  of  the  killing  of 
the  deceased  by  the  defendant,  if  you  find 
that  defendant  killed  him,  the  defendant  was 
so  far  under  the  Influence  of  noxious  drugs 
administered  to  him  by  others  than  himself, 
and  without  his  knowledge,  that  his  mental 
condition  was  such  that  be  was  Incapable  of 
distinguishing  between  right  and  wrong,  and 
that  the  acts  then  committed  by  him,  so  far 
as  be  was  concerned,  were  involuntary  and 
unconscious  acts,  you  will  acquit  the  defend- 
ant" The  court  had  also  Instructed  in  No. 
8  that  his  condition,  as  drunk  or  sober,  was 
proper  to  be  considered,  inasmuch  as  the  de- 
gree of  the  offense,  if  any  had  been  com- 
mitted, depended  upon  the  question  whether 
the  killing  was  willful,  deliberate,  and  pre- 
meditated, and  that  upon  that  question  it 
was  proper  for  the  jury  to  consider  evidence 
of  Intoxication,  upon  the  ground  that  the  con- 
dition of  the  defendant's  mind  at  the  time 
the  act  was  committed  must  be  Inquired 
after,  In  order  to  determine  the  question 
whether  his  mind  was  capable  of  that  de- 
liberation or  premeditation  of  purpose  which, 
according  as  those  qualities  of  mind  were 
absent  or  present,  determined  the  degree  of 
the  crime  or  the  guilt  or  Innocence  of  the  de- 
fendant. So  that  the  law  governing  every 
phase  of  the  case,  outside  of  the  question  of 
pure  Insanity,  had  been  given  to  the  jury 
by  the  court;  and  while  it  Is  true  that  "in- 
sanity" Is  a  comprehensive  word,  and  In- 
cludes within  It  the  definition  of  many  men- 
tal diForders,  delusions,  and  manias,  we  have 
^ot  been  able  to  find,  from  an  Investigation  oc 
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an7  available  'work  on  medical  Jurisprudence 
or  psycbology,  a  wan-ant  for  using  the  word 
"insanity"  in  the  sense  in  which  it  was  used 
In  the  charge  in  this  case,  with  reference  to 
Intoxication  either  by  intoxicating  liquors  or 
stimulating  drugs.  We  thinlc  the  jury,  con- 
sidering all  the  instructions  of  the  court, 
could  rightly  conclude  that  the  judge  used 
the  word  "Insanity"  In  this  case  in  a  dis- 
tinguishing sense.  That  he  did  so  use  it  Is 
shown  by  the  fact  that  he  explicitly  instruct- 
ed in  relation  to  intoxication,  and  the  effects 
upon  the  mind  of  the  use  of  drugs.  It  Is 
claimed  by  the  respondent  that  there  was  no 
prejudice  resulting  from  this  error,  if  it  be 
conceded  to  be  error;  but  this  court  has  often 
announced  the  rule — and  the  announcement  is 
In  consonance  with  the  uniform  rulings  of 
courts— that,  where  an  emineous  Instruction 
has  been  given,  or  conflicting  instructions, 
prejudice  will  be  presumed,  unless  the  rec<Mrd 
shows  affirmatively  that  no  prejudice  result- 
ed. We  are  unable  to  gather  from  the  record 
any  affirmative  evidence  that  the  jury  would 
not  have  been  warranted  in  concluding  that 
the  condition  of  mind  which  was  attempted 
to  be  shown  by  the  defendant  was  the  condi- 
tion of  mind  referred  to  by  the  judge  in  in- 
structions 10  and  11 ;  and  it  might  reasonably 
conclude  from  the  instruction  that,  unless 
insanity  of  the  defendant  was  established, 
there  could  be  no  other  degree  of  punlslmient 
inflicted,  but  that  he  must  be  found  guilty 
of  murder  in  the  first  degree.  It  is  a  dan- 
gerous thing  for  a  court  to  interject  into  a 
cause,  by  an  instruction,  an  issue  which  was 
not  raised  by  the  pleadings  or  by  the  testi- 
mony in  the  case,  and  we  have  searched  this 
record  in  vain  for  any  testimony  bearing 
upon  the  question  of  Insanity. 

We  see  no  objection  to  instruction  No.  12. 
Nor  was  there  any  error  of  the  court  In  re- 
fusing the  instructions  asked  .for.  All  of 
the  instructions  which  properly  stated  the 
law  had  been  given,  in  substance,  in  the  direct 
charge. 

Appellant  earnestly  urges  that  the  court 
should  have  given,  instmctlon  No.  6,  which 
is  as  follows:  "It  is  a  rule  of  evidence  that 
ordinarily  a  witness  who  testifies  to  an  af- 
firmation is  entitled  to  credit  in  preference  to 
one  who  testifies  to  a  negative,  because  the 
latter  may  hare  forgotten  what  may  have 
actually  occurred,  while  it  Is  Impossible  to 
remember  what  never  existed."  This  instruc- 
tion was  Intended  to  bear  on  the  question  of 
ttie  Intoxication  of  the  defendant;  some  of 
the  witnesses  having  testified  that  defendant 
at  the  time  of  the  killing  was  under  the  In- 
flnence  of  liquor,  while  others  testified  that 
at  such  time  he  was  sober.  We  do  not  think 
there  is  any  merit  in  the  contention  tliat  those 
who  testified  that  defendant  was  sober  were 
testifying  to  a  negative,  while  those  who  tes- 
tified that  he  was  under  the  influence  were 
testifying  to  an  affirmative.  Neither  condi- 
tion could  be  said  to  be  either  an  affirmative 
or  a  negative  condition.    For  the  error  dis- 


cussed, however,  by  the  giving  of  instructions 
10  and  11,  the  judgment  must  be  reversed, 
and  a  new  trial  awarded. 

REAVIS,  FULLERTON,  ANDERS,  and 
WHITE,  JJ.,  concur. 

(23  Wuh.  436) 

BIDPATH  ct  al.  y.  SPOKANE  COUNTY 

et  al. 

(Supreme  Court  of  Washington.    Dec.  8,  1900.) 

TAXATION— SHARES  OF  STOCK. 
Baliinger's  Ann.  Codes  &  St  §  1676,  pro- 
vides that  the  officers  of  a  corporation  shall 
give  to  the  assessor  a  statement  of  its  proper- 
ty, setting  forth  its  real  property,  and  the  mat- 
ters and  value  of  its  personal  property;  that 
the  property  of  snch  corporation  shall  be  as- 
sessed as  other  real  and  personal  property; 
and  that  in  case  of  failure  or  refusal  of  the 
corporation  to  make  a  return  it  shall  be  the  as- 
sessor's duty  to  do  so.  Section  1664  requires 
every  resident  to  list  his  property,  including 
bonds  or  stocks,  "when  the  property  of  such 
company  is  not  assessed  in  the  state,  and  that 
the  property  of  the  corporation  shall,  be  list- 
ed by  its  proper  oflicer.  Section  1671  provides 
that  no  person  listing  property  shall  be  requir- 
ed to  list  any  share  or  portion  of  the  cap- 
ital stock,  or  any  of  the  property  of  a  corpo- 
ration, which  he  may  hold,  where  such  com- 
pany, being  required  so  to  do,  lias  listed  its 
capital  stock  and  property  as  required  under 
the  laws.  Held,  that  in  case  of  a  domestic  cor- 
poration owning  property  within  the  state  as 
well  as  out  of  it,  a  stockholder  was  not  to  be 
assessed  for  his  shares  therein,  though  all  its 
property  was  not  returned  by  it,  it  being  in 
such  case  the  duty  of  the  assessor  to  obtain 
the  necessary  information. 

Appeal  from  superior  court,  Spokane  coun- 
ty;  Leander  H.  Prather,  Judge. 

Action  by  W.  M.  Rldpath  and  others 
against  Spokane  county  and  another.  Judg- 
ment for  plaintiffs.  Defendants  appeal.  Af- 
firmed. 

James  Z.  Moore,  Miles  Poindexter,  and 
Horace  Kimball,  for  appellants.  Graves  & 
Graves,  for  respondents. 

REAVIS,  J.  Suit  to  enjoin  the  collection 
of  a  tax  levied  upon  shares  of  stock  in  the 
Le  Roi  Mining  Company.  The  mining  com- 
pany Is  a  corporation  created,  organized,  and 
existing  under  the  laws  of  Washington,  hav- 
ing its  principal  place  of  business  at  the  city 
of  Spokane.  The  respondents  severally  own- 
ed shares  of  the  capital  stock  in  such  corpo- 
ration, and,  with  one  exception,  were  resi- 
dents of  the  county  of  Spokane.  The  min- 
ing company  owned  and  operated  a  valuable 
mine  in  the  province  of  British  Columbia. 
It  also  owned  real  estate  and  a  smelter  sit- 
uated in  Stevens  county,  together  with  per- 
sonal property  consisting  of  ore  and  other 
chattels,  and  likewise  of  personal  property 
necessary  to  the  carrying  on  of  its  corporate 
business  in  Spokane,  consisting  of  office  sup- 
plies, furniture,  and  material,  and  certain 
moneys  in  Its  possession'.  The  corporation 
was  assessed  on  personal  property  in  Spokane 
county  in  the  sum  of  $1,550,  assessed  in  Ste-< 
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Tens  county  on  personal  property  in  tbe 
value  of  $31,1S0,  and  upon  realty  in  the  value 
of  $23,060.  The  assessor  of  Spokane  county, 
during  the  assessment  year  of  1898,  request- 
ed each  of  the  respondents  for  a  list  of  his 
property,  real  and  personal,  situated  and  tax- 
able In  Spokane  county,  and  was  furnished 
with  such  list  by  each  of  them,  which  list 
Included  all  the  real  and  personal  property 
of  each  except  tbe  sliares  of  capital  stock  in 
the  said  corporation;  and  thereafter,  without 
the  knowledge  of  the  respondents,  the  assess- 
or added  to  tbe  list  of  each  the  capital  stock 
of  the  corporation  owned  by  him,  for  the 
purpose  of  assessment  Respondents  appear- 
ed before  the  board  of  equalization  at  its  reg- 
olar  session,  and  demanded  that  the  shares 
of  atock  be  stricken  from  the  assessment 
roll,  claiming  that  they  were  not  properly 
assessable  to  the  respondents.  The  above 
statement  is  taken  from  tbe  complaint 
There  are. other  causes  for  relief  alleged  In 
the  complaint  but  those  mentioned  are  suf- 
ficient for  the  consideration  of  the  cause.  A 
general  demurrer  was  interposed  to  tbe  com- 
plaint, and  overruled  by  the  court  Appel- 
lants standing  upon  their  demurrer.  Judgment 
was  entered  for  respondents,  from  which  ap- 
pellants have  appealed. 

Section  1676,  1  Balllnger's  Ann.  Codes  ft 
St  provides  that:  "The  president  secretary 
or  principal  accounting  officer  or  agent  of 
any  company  or  association,  whether  incor- 
porated or  unincorporated,  except  as  other- 
wise provided  for  in  this  chapter,  shall  make 
out  and  deliver  to  the  assessor  a  sworn  state- 
ment of  its  property,  setting  fortb  particular- 
ly,—First:  The  name  and  location  of  tbe 
company  or  association;  second:  the  real 
property  of  the  company  or  association  and 
where  situated;  third:  the  nature  and  value 
of  its  personal  property."  The  section  fur- 
ther provides  that  the  real  and  personal 
property  of  such  corporation  shall  be  assessed 
tbe  same  as  other  real  and  personal  prop- 
erty, and  In  case  of  failure  or  refusal  of  the 
corporation  to  make  a  return  It  shall  be  tbe 
duty  of  the  assessor  to  make  such  return' 
or  statement  from  tbe  best  Information  he 
can  obtain.  Tbe  Le  Rol  Mining  Company 
Is  a  domestic  corporation,  and  its  property 
must  be  assessed  under  tbe  above  section. 
Section  1664,  Id.,  directs  the  manner  of  list- 
ing personalty,  and  requires  that  every  com- 
petent resident  of  the  state  shall  list  all  his 
property,  including  bonds  or  stocks  and 
shares  of  stock  of  Joint-stock  or  other  com- 
panies, when  tbe  property  of  such  company 
Is  not  assessed  in  the  state;  and  also  that 
the  property  of  the  body  politic  or  corporate 
shall  be  listed  by  tbe  president  or  proper 
agent  or  officer  thereof.  Section  1671  pre- 
scribes that  no  person  listing  property  shall 
be  required  to  list  for  taxation  in  his  state- 
ment to  the  assessor  any  share  or  portion  of 
tbe  capital  stock  or  of  any  of  the  property 
of  any  corporation  which  such  person  may 
hold  in  whole  or  fn  part,  where  such  com- 


pany, being  required  so  to  do,  baa  listed  for 
assessment  and  taxation  its  capital  stock  and 
property  with  the  auditor  of  state,  or  as  oth- 
erwise requited  under  the  laws  of  the  state. 
It  would  seem  that  the  revenue  law,  as 
shown  from  tbe  three  sections,  supra,  pre- 
scribes a  rule  for  the  assessment  of  all  cor- 
porate property  owned  by  domestic  corpora- 
tions such  as  under  consideration  here.  In- 
cluded in  the  corporate  property  are  both  the 
tangible  and  intangible  property.  It  was  de- 
termined in  Power  Co.  v.  Judson,  21  Wash. 
49,  56  Pac.  829,  that  under  tbe  provisions 
of  tbe  revenue  law  that  all  tbe  real  and  per- 
sonal property  In  the  state  should  be  subject 
to  taxation,  a  corporate  franchise  was  aa- 
sessable.  There  can  be  no  question  but  that 
the  property  of  a  domestic  corporation  of 
every  nature  in  this  state,  such  as  this,  is 
assessable  to  the  corporation.  This  includes 
both  tangible  and  intangible  property.  The 
tangible  property  may  be  valued  In  connec- 
tion with  Its  nse  with  tbe  intangible.  In  the 
Instance  before  us,  in  so  far  as  the  property 
situated  In  tbe  state  la  connected  with  and 
enhanced  in  value  by  -the  business  of  tbe 
corporation  in  British  Columbia  or  elsewhere, 
the  taxable  property  here  is  valuable.  Ad- 
ams Exp.  Co.  T.  Ohio  State  Auditor,  166  U.  S. 
185^  17  Sup.  Ct  604,  41  L.  Ed.  965;  Same  t. 
Com..  166  D.  S.  171,  17  Sup.  Ct  527,  41  L. 
Ed.  960;  Henderson  Bridge  Co.  v.  Com.,  166 
U.  S.  150,  17  Sup.  Ct  532,  41  L.  Bd.  953;  Id. 
(Ky.)  31  S.  W.  490.  It  was  tbe  duty  of  tbe 
assessor  to  list  all  the  tangible  and  intangi- 
ble property  of  the  corporation,  and  to  esti- 
mate its  value  In  connection  with  the  tangible 
property  in  the  state.  It  Is  maintained  by 
counsel  for  appellants  that  only  the  tangible 
property  of  the  corporation  was  assessed.  If 
BO,  there  was  an  incorrect  assessment  It 
has  been  seen  that  it  Is  tbe  duty  of  the 
proper  officer  of  the  corporation  under  oath 
to  return  a  list  of  all  property  to  the  assessor. 
If  such  information  Is  not  furnished  the  as- 
sessor, It  is  his  duty  to  procure  the  necessary 
information  to  make  a  complete  assessment 
The  statute  seems  to  imply  that  when  cor- 
porate property  is  assess^  In  this  state,  ^tbe 
shareholders  are  not  required  to'  list  the 
shares  owned  by  them.  It  seems  quite  clear 
that  tbe  statute  does  not  contemplate  the 
assessment  of  shares  owned  by  tbe  share- 
holders in  domestic  corporations;  that  Is,  It 
cannot  be  Inferred  tbat  the  individual  share- 
holders should,  in  each  Instance,  be  advised 
of  the  performance  of  tbe  duty  of  the  offi- 
cers of  the  corporation,  as  well  as  the  as- 
sessor. To  this  question  tbe  case  of  Wblta- 
ker  V.  Brooks  (Ky.)  18  S.  W.  355,  Is  perti- 
nent The  court  observes:  "It  is  unneces- 
sary, however,  to  decide  what  portion  of  )ta 
property,  if  any,  which  Is  employed  In  its 
business  In  Ohio,  can,  by  proper  steps  against 
it  as  a  home  corporation,  be  reached  for  taxa- 
tion here.  •  •  •  The  grant  of  exemption  to 
tbe  shareholder  has  not  been  made  to  depend 
upon  this  being  done.    If  It  cannot  be  done 
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under  existing  law,  then  resort  must  be  had 
to  additional  legislation.  Instead  of  a  court 
attempting  to  annul  a  plain  legislative  grant 
of  exemption  to  one  because  another  has 
failed  to  perform  what  Is  perhaps  a  legal 
duty."  Counsel  for  appellants  contend  that 
the  case  of  Pacific  Nat  Bank  of  Tacoma  v. 
Pierce  Co.,  20  Wash.  675,  66  Pac  936,  sup- 
ports their  case;  that,  because  the  bank  In 
that  case  was  not  allowed  to  deduct  shares 
held  by  It  in  domestic  corporations  already 
taxed.  It  was  adjudged  that  double  taxation 
was  not  unconstitutional  In  this  state,  lliat 
Is  true.  But  the  taxes  assessed  to  the  bank 
under  the  statute  were  specified,  and,  be- 
sides, the  assessment  on  bank  shares  is  an 
excise  tax.  The  methods  of  taxation  of 
banks  and  of  domestic  corporations  such  as 
this  mining  company  are  different.  The 
classification  of  property  for  assessment, 
where  uniformity  and  equality  exist  in  the 
classes,  is  a  matter  of  legislative  policy.  In 
tbe  taxation  of  banks  the  legislature  has  chos- 
en to  have  the  assessment  on  the  shares  of 
the  capital  stock;  in  that  of  corporations,  as 
this,  it  has  directed  the  assessment  of  ail  the 
property  to  the  corporation.  While  the  legis- 
lature may  so  adjust  the  revenjie  system  as 
to  occasion  double  taxation,  such  taxation 
will  not  be  inferred  unless  necessarily  im- 
posed in  carrying  out  the  law.  From  the 
foregoing  considerations  it  is  concluded  that 
tbe  judgment  must  be  affirmed. 

DUXBAK.   C.  J.,   and   FULLERTON   and 
ANDERS,  33.,  concur. 


(23  WaalL  612) 

GRANT  V.  COLE,  Sheriff,  et  al. 

(Supreme  Court  of  Washington.     Dec.  14, 
1900.) 

KXECUTION— WRONGFUL    LBVT— INJUNCTION- 
JUDGMENT  ON  JUSTICE'S  TRANSCRIPT 
—EXECUTION   THEREON. 

1.  Where  an  execution  is  issued  and  wrong- 
fully  levied  on  personal  property,  an  injunction 
will  lie  to  restrain  furtner  proceedings  under 
such  execution. 

2.  Under  2  Ballinger's  Ann.  Codes  &  St.  i 
5136,  authorizing  the  filing  of  transcripts  of 
justices'  judgments  in  the  superior  court,  and 
providing  that  such  judgments  shall  become 
judgments  of  the  superior  court;  and  section 
5192,  authorizing  the  issuance  of  executions  on 
such  judgments, — execution  thereon  may  be  is- 
sued and  enforced  against  the  personal  estate 
ot  a  judgment  debtor,  though  such  sections 
were  re-enacted  from  the  chapter  of  the  law 
of  1893  which  related  to  the  lien  of  judgments 
on  real  estate. 

Appeal  from  superior  court,  Spokane  coun- 
ty;  WilUam  B.  Richardson.  Judge. 

Injunction  by  H.  F.  Grant  against  C.  A. 
Cole,  as  sherlfC,  and  another,  to  restrain  pro- 
ceedings under  execution  and  to  set  aside  a 
judgment.  From  a  decree  in  favor  of  the 
plaintiff,  the  defendants  appeal.    Reversed. 

Buck  &  Oaven,  for  appellants.  Harris 
Baldwin,  for  respondent. 


REAVIS,  J.  In  June,  1894,  appellant  (de- 
fendant) Jordan  recovered  judgment  before 
a  justice  of  the  pe^ce  against  respondent 
(piaintifT)  in  the  sum  of  $70.45.  In  April, 
1S99,  a  certified  transcript  thereof  was  filed 
in  the  office  of  the  clerk  of  the  superior  court. 
Appellant  thereafter  had  such  judgment  re- 
vived In  the  superior  court.  Upon  the  re- 
vived judgment  execution  was  issued  in  Oc- 
tober, 1899,  and  under  such  execution  the 
sheriff  levied  upon  certain  personal  property 
belonging  to  respondent.  Respondent  there- 
after brought  this  suit  to  restrain  the  sheriff 
and  Jordan  from  proceeding  further  under 
the  execution,  and  prayed  that  the  judgment 
and  the  revival  thereof  in  the  superior  court 
be  adjudged  void.  The  complaint  alleged  ir- 
regularities in  the  filing  of  the  certified  trans- 
script  of  the  judgment  in  the  superior  court, 
and  also  that  the  judgment  against  him  in 
the  justice's  court  was  obtained  without  no- 
tice to  plaintiff;  further,  that  the  personal 
property  levied  upon  by  the  sheriff  was  the 
property  of  the  community  consisting  of 
plaintiff  and  his  wife,  and  that  the  debt  up- 
on which  the  judgment  was  founded  was  the 
separate  debt  of  plaintiff.  It  was  also  al- 
leged that  plaintiff  was  a  farmer,  and  had 
duly  listed  all  his  property  for  the  informa- 
tion of  the  sheriff,  and  claimefd  the  property 
levied  upon  was  exempt  from  execution.  The 
material  allegations  of  the  complaint  were 
put  In  issue  by  tbe  answer.  The  record 
brought  here  consists  of  the  pleadings,  find- 
ings of  fact,  and  conclusions  of  law,  and  de- 
cree. The  findings  of  fact  recite  that  there 
was  documentary  evidence  offered  and  ad- 
mitted on  the  part  of  ihe  plaintiff;  that  no 
evidence  was  offered  by  defendants.  The 
court  found  that  tbe  judgment  in  the  jus- 
tice's court  was  a  valid  one;  that  a  duly- 
certified  transcript  thereof  was  filed  with  the 
clerk  of  the  superior  court;  that  the  judg- 
ment was  afterwards  duly  revived,  and  tbe 
lien  thereon  continued;  that  execution  was 
issued  upon  the  judgment  from  the  superior 
court,  and  certain  i)ersonaI  property  levied 
upon  by  the  sheriff  thereunder.  Upon  the 
'acts  thus  stated,  the  superior  com-t  found, 
as  conclusions  of  law,  that  that  court  had  no 
Jurisdiction  to  grant  an  execution  upon  the 
judgment  against  personal  proijerty,  and  that 
the  execution  was  void  to  the  extent  that  it 
warranted  the  sheriff  in  levying  upon  the 
personal  property  of  tbe  plaintiff;  and  the 
decree  restrained  the  sheriff  from  levying 
upon  the  personal  property. 

1.  Appellants  maintain  that  Injunctive  re- 
lief cannot  be  obtained  in  this  suit;  that  re- 
spondent did  not  seek  the  proper  remedy,— 
that  he  should  have  instituted  an  action  at 
law,  or  by  motion  to  quash  the  execution. 
There  is  no  doubt  but  that  execution  irreg- 
ularly or  improvidently  Issued,  or  issued  up- 
on a  void  Judgment,  may  be  reached  by  mo- 
tion to  quash,  made  in  the  court  where  is- 
sued (8  Enc.  Pi.  &  Prac.  459,  and  authorities 
cited);    and  for  a  wrongful  levy  doubtless 
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replevin  or  conversion  will  lie.  But  upon 
the  Issues  raised  In  the  pleadings  here  the 
more  adequate  and  speedy  remedy  has  been 
pursued.  This  court  has  followed  a  liberal 
rule  in  determining  upon  their  merits  suits 
of  this  cliaracter.  In  Powell  v.  Pugh,  13 
Wash.  577,  43  Fac.  879,  a  suit  by  husband  and 
wife  to  enjoin  a  levy  upon  community  per- 
sonal property  was  determined  upon  its  mer- 
its. In  Phelan  v.  Smith  (Wash.)  61  Pac.  SI, 
an  equitable  action  was  heard  to  enjoin  the 
treasurer  of  Spokane  county  from  selling 
personal  property  for  the  satisfaction  of  per- 
sonal property  taxes  levied  thereon.  It  was 
said  in  that  case,  referring  to  the  remedy, 
passing  some  minor  technical  objections  to 
the  form  of  the  complaint:  "•  •  •  The 
appellant's  first  contention  is  that  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  for  the  reason  that 
equity  will  not  Interfere  In  such  case  by  In- 
junction, but  will  leave  the  party  to  his 
rights,  If  he  have  any,  under  the  law.  With- 
out going  into  an  analysis  of  the  cases  on 
this  proposition,  we  think,  under  modem  au- 
thority, the  facts  stated  in  the  complaint 
bring  it  within  equitable  Jurisdiction.  In- 
completeness and  inadequacy  of  the  legal' 
remedy  are  what  determine  the  right  to  the 
equitable  remedy  of  injunction;  and  we  do 
not  think,  conceding  the  allegation  of  the 
complaint  to  be  true,  that  respondent  could 
obtain  complete  and  adequate  relief  by  law. 
Nor  would  any  good  purpose  be  subserved 
by  allowing  this  property  to  be  wrested  from 
the  possession  of  the  respondent,  and  rele- 
gating him  to  an  action  for  damages.  *  *  * 
This  point  was  also  raised  by  the  county  In 
its  brief  in  Mills  v.  Tliurston  Co.,  16  Wash. 
378,  47  Pac.  759,  and,  while  not  noticed  in  the 
opinion,  this  court  tacitly  acknowledged  the 
Jurisdiction  by  deciding  the  case  upon  its 
merits."  Equitable  relief  was  granted  against 
the  collection  of  a  tax  in  the  case  of  Ridpath 
V.  Spokane  Co.  (decided  Dec.  8,  1000)  63  Pac. 
261.  Eome  of  the  Issues  stated  In  the  com- 
plaint in  this  cause  seem  to  be  appropriately 
referred  to  equity. 

2.  The  superior  court  did  not  find  upon  all 
the  issues'  presented  in  the  pleadings.  The 
findings  go  no  further  than  the  validity  of  the 
Judgment  in  the  justice's  court,  and  its  prop- 
er certification  to  the  superior  court,  and  the 
conclusions  of  law  were  confined  to  these 
facts.  The  court  concluded  that  the  judg- 
ment of  the  Justice  of  the  peace,  when  certi- 
fied and  filed  with  the  clerk  of  the  superior 
court,  affected  only  real  estate;  that  the  pur- 
pose of  the  statute  was  to  effect  a  lien  upon 
the  realty  of  the  defendant,  and  that  execu- 
tion could  not  Issue  upon  the  Judgment 
against  personal  property.  The  transcript 
from  the  Justice's  court  was  certified  and 
filed  In  accordance  with  section  6136,  2  Bal- 
linger's  Ann.  Codes  &  St.  It  will  be  ob- 
served that  the  statute  declares  that  "upon 
such  filing  said  judgment  shall  become  to 
all  Intents  and  purposes  a  judgment  of  said 


superior  court  of  said  county."  Sections  5137- 
5139  direct  the  record  of  the  pr<^)er  entries 
In  the  superior  court,  and  section  5140 '  di- 
rects where  the  entry  of  satisfaction  of  such 
Judgment  shall  be  made.  Section  5192  de- 
clares that  execution  may  Issne  on  any  judg- 
ment given  or  entered  in  any  court  of  record. 
It  Is  not  disclosed  in  the  record  whether  ex- 
ecution had  issued  from  the  Justice'a  court 
upon  the  Judgment  entered  there,  bo  there  is 
presented  no  question  of  that  nature,  as  ar- 
gued by  counsel.  The  above  sections  of  Bal- 
llnger  are  taken  from  the  statute  of  1893 
(Laws  1893,  p.  65).  In  the  act  of  1893  there  is 
an  express  repeal  of  section  455,  2  Hill's 
Code.  The  section  in  Hill's  Code  provided 
that  any  party  having  a  judgment  upon  a 
justice's  docket,  upon  which  an  execution  has 
been  returned  unsatisfied,  and  "No  property 
found,"  might  have  a  transcript  of  such  Judg- 
ment and  return  filed  in  the  superior  court 
Considering  the  later  statute  together  with 
the  repeal  of  section  455,  supra,  there  is  some 
Implication  that  the  requirement  of  first 
issuing  an  execution  from  the  justice's  court 
was  intentionally  omitted.  The  objection  of 
counsel  for  respondent  that  the  title  to  the 
law  of  1893,  which  is,  "Relating  to  Hens  of 
judgments  on  real  estate,"  is  too  narrow  to 
include  the  subject-matter  of  the  filing  of 
the  transcript  provided  for  in  the  body  of 
the  act,  loses  much  force  when  it  is  consider- 
ed that  the  act  of  1893  specially  refers  to 
and  legislates  upon  the  same  subject-matter, 
and  repeals  section  455  and  other  sections  of 
Hill's  Code  relating  to  judgments  In  courts 
of  record.  It  Is  noted  that  some  of  the  au- 
thorities cited  by  counsel  for  respondent  are 
from  states  where  it  was  required  that  an 
execution  first  issue  from  the  justice's  court, 
and  be  returned  unsatisfied  before  the  tran- 
script could  be  filed  In  the  superior  court. 
In  other  states.  Instead  of  issuing  an  execu- 
tion out  of  the  Justice's  court,  and  having  it 
returned  nulla  bona,  an  affidavit  is  required 
that  the  judgment  has  not  been  paid.  But 
the  statute  of  1893  omits  such  requirements. 
and  declares  the  judgment  in  the  superior 
court  when  the  transcript  Is  filed.  We  are 
satisfied  that  upon  the  proper  filing  of  the 
certified  transcript  from  the  justice's  court, 
and  Its  entry  by  the  clerk  of  the  superior 
court,  under  the  plain  language  of  the  stat- 
ute, the  Judgment  of  the  Justice's  court  then 
becomes  to  all  intents  and  purposes  the  Judg- 
ment of  the  superior  court,  and  execution 
may  thereafter  issue  from  the  superior  court 
as  in  the  case  of  executions  upon  other  Judg- 
ments. It  would  seem  apparent  that,  upon 
the  filing  of  the  certified  copy  from  the  jus- 
tice of  the  peace,  the  powers  of  the  justice's 
court  are  ended,  and  any  further  proceedings 
in  the  cause  must  be  taken  in  the  superior 
court  These  considerations  are  conclusive 
of  the  case,  and,  for  the  error  determining  the 
execution  void  and  the  want  of  jurlsdictioa 
of  the  court  to  Issue  the  writ  against  per- 
sonal property,  the  Judgment  Is  reversed,  and 
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remanded  tor  furtber  proceedings  In  accord- 
ance vflth  this  opinion. 

DtTNBAR,   Q.  J.,   and  FTJLLERTON  and 
ANDERS,  JJ.,  concur. 


(S  Wash.  58S) 

STATE  V.  CITY  OF  PULLMAN. 

(Sapreme  Court  of  Waahingtou.     Dec.  IS, 
1900.) 

tfONICIFAL    CORPORATIONS— POWER    OF    CITY 

COUNCIL  —  CONTRACT  —  RATIFICATION  — 

PLEA  OF  ULTRA  VIRES— ESTOPPEL. 

1. 1  Hill's  Code,  §  683,  provides  that,  when 
the  erection  of  any  public  works  or  improve- 
ments requires  an  expenditure  of  more  than 
$100,  it  shall  be  done  by  contract,  and  let  to 
the  lowest  responsible  bidder  after  due  notice; 
and  sections  606  and  GOT  prohibit  a  city  from 
contracting  for  the  extension  of  its  water  sys- 
tem without  approval  of  its  citizens,  and,  in 
case  an  indebtedne.ss  was  incurred,  require  the 
aasent  of  three-fifths  of  the  voters  of  the  town. 
A  city,  without  submitting  the  question  to  the 
voters,  contracted  to  buy  a  part  of  the  water 
system  and  pipe  lines  constructed  by  the«tate, 
after  the  expiration  of  a  certain  time,  and  to 
snpply  the  State  Agricultural  College  with  wa- 
ter, but  refused  to  carry  out  the  agreement  to 
purchase.  Held,  that  the  agreement  was  ultra 
▼ires  and  void. 

2.  Where  a  city  contracted  to  use  •  a  water 
system  a  certain  number  of  years,  and  to  buy 
it  at  the  end-'of  the  term,  without  submitting 
the  question  to  the  voters  of  the  city,  as  re- 
qnired  by  1  Hill's  Code,  §  696,  the  city  was  not 
estopped,  by  accepting  the  benefits  of  the  con- 
tract, from  setting  up  a  plea  of  ultra  vires, 
in  an  action  for  its  breach,  since  the  contract 
was  void  ah  initio,  and  incapable  of  ratifica- 
tion. 

Appeal  from  superior  court.  Whitman  coun- 
ty; William  McDonald,  Judge. 

Action  by  the  state  against  the  city  of  iPulI- 
man.  From  a  judgment  in  favor  of  'defend- 
ant, plaintiff  appeals.    AfBrmed. 

P.  H.  Winston,  T.  M.  Vance,  and  Alex.  M. 
Winston,  for  appellant  V.  B.  Bull,  for  re- 
spondent 


DUNBAR,  C.  J.  This  action  was  brought 
to  recover  the  sum  of  $2,171.36,  for  damages 
alleged  to  have  been  sustained  by  plaintiff, 
the  state  of  Washington,  by  reason  of  the 
failure  of  the  defendant,  the  city  of  Pullman, 
to  purchase  certain  pipe  in  accordance  with 
the  contract  set  up  In  the  amended  complaint. 
The  regents  of  the  Agricultural  College,  Ex- 
periment Station,  and  School  of  Science  of 
the  state  of  Washington  entered  into  a  con- 
tract with  .the  city  of  Pullman,  through  Its 
mayor,  that  the  college  or  the  state  would 
construct  a  reservoir  on  a  point  of  land  In  the 
rear  of  the  college,  of  2i>0,000  gallons  capaci- 
ty, lay  a  six-Inch  main  therefrom  to  connect 
with  the  town  pump  of  the  city  of  Pullman, 
give  to  the  town  the  use  of  said  reservoir  and 
pipe,  and  also  give  to  the  town  the  right  to 
l)ny  the  said  main  at  actual  cost  of  laying 
the  same,  a  certain  monthly  stipend  for 
pumping  the  water  for  the  use  of  the  college, 
and  a  certain  number  of  cents  per  gallon  for 


water  used  for  Irrigation.  At  the  end  of  the 
term  for  which  the  contract  ran,  the  city  re- 
fused to  buy  the  plant  and  this  action  was 
brought  by  the  stat;e  to  recover  the  value 
thereof,  which  was  alleged  to  be  $2,171.36. 
Demurrer  was  Interposed,  which  was  over- 
ruled, and  the  city  ansWered,  pleading  want 
of  consideration,  that  the  contract  was  ultra 
vires,  and  other  defenses.  With  the  view  we 
take  of  the  question  of  whether  or  not  the 
city  exceeded  its  power  in  entering  into  this 
contract  it  will  not  be  necessary  to  enter 
Into  a  discussion  of  the  question  of  whether 
the  regents  had  a  right  to  bind  the  state  or 
bring  this  action  in  Its  behalf. 

The  contract  is  too  long  to  set  forth  at 
length  In  this  opinion,  but.  In  substance,  it 
was  a  promise  on  the  part  of  the  city  to  sup- 
ply the  college  with  water  at  a  specified  rate, 
and  a  promise  to  buy  from  the  state  a  portion 
of  the  water  system  or  pipe  lines  from  the 
west  line  of  the  state  lands  to  connect  with 
the  town  water  system,  to  enable  the  town  to 
supply  water  to  persons  without  the  limits  of 
the  town.  Section  683,  1  Hill's  Code,  pro- 
vides that  In  the  erection.  Improvement  and 
repair  of  all  public  buildings,  works,  etc., 
when  the  expenditure  required  for  the  same 
exceeds  the  sum  of  $100,  the  same  shall  be 
done  by  contract,  and  shall  be  let  to  the  low- 
est responsible  bidder,  after  due  notice,  under 
such  regulations  as  may  be  prescribed  by  or- 
dinance. If  this  transaction  was  simply  a 
commercial  transaction,  it  was  beyond  the 
power  of  the  city  authorities  to  enter  Into  the 
contract,  under  the  provisions  of  the  section 
just  quoted.  There  was  no  power  in  the  re- 
gents of  the  college,  as  agents  of  the  state, 
to  make  a  contract  to  erect  a  water  system 
and  sell  it  to  the  town.  Neither  did  the  town 
of  Pullman  have  any  authority  to  enter  Into 
a  contract  to  supply  water  to  any  person  or 
corporation  beyond  Its  limits,  or  to  construct 
a  water  system  for  the  benefit  of  any  other 
person  than  Itself  or  its  Inhabitants.  Under 
the  provisions  of  sections  696,  607,  Id.,  the 
law  which  was  In  force  at  the  date  of  the 
contract,  t  the  town  was  prohibited  from  con- 
tracting for  the  extension  of  its  water  system 
wltliout  the  approval  of  its  citizens;  and, 
where  the  extension  or  addition  created  an 
Indebtedness,— and  in  this  case  an  indebted- 
ness was  contracted  for,— It  required  the  as- 
sent of  three-fifths  of  the  voters  of  the  town. 
So  that  there  can  be  no  question  but  that  the 
action  of  the  town  authority  In  entering  into 
this  contract  was  beyond  the  powers  given 
it  by  law.  In  such  case  it  Is  well  settled  that 
the  plea  of  ultra  vires  may  be  Interposed. 

In  the  discussion  of  this  question,  the  dis- 
tinction which  is  made  between  the  applica- 
tion of  the  law  to  private  corporations  and 
Its  application  to  municipal  corporations  must 
be  kept  in  mind,  and  this  will  eliminate  from 
the  discussion  the  most  of  the  authorities 
cited  by  the  appellant.  This  distinction  is 
wisely  maintained,  for  the  authority  of  a  pri- 
vate agent  Is  known  only  to  the  agent  and 
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the  principal,  but  the  authoi'ity  of  the  officers 
of  a  municipal  corporation  is  a  matter  of  pub- 
lic record,  which  is  available  to  every  one. 
The  scope  of  their  authority  is  embraced  ei- 
ther in  their  charters  or  in  the  statutes  of  the 
state,  and  the  limitation  upon  their  powers 
is  equally  available  to  every  one  who  desires 
to  deal  with  them.  Hence,  if  one,  knowing 
their  powers  and  limitatTons,  sees  fit  to  enter 
Into  illegal  contracts,  contracts  which  the 
law  has  forbidden  for  the  protection  of  the 
taxpayers  of  the  municipality,  he  has  no  right 
to  complain  when  he  is  estopped  from  en- 
forcing his  illegal  contract  by  a  plea  of  ultra 
vires  by  the  citizens  of  a  municipality.  If.  he 
knew  the  law  and  contracted  In  the  face  of 
that  knowledge,  he  certainly  ought  not  to  re- 
cover. If  he  did  not  know  the  law  as  matter 
of  fact,  he  is  subject  to  no  greater  hardship 
than  has  always  been  imposed  upon  the  citi- 
zen, viz.  the  denial  of  the  right  to  plead  ig- 
norance of  the  law  on  the  theory  that  it  was 
his  duty  to  know  it 

It  is  claimed,  however,  by  the  appellant, 
that,  having  received  the  benefits  of  the  con- 
tract which  the  city  entered  Into,  it  ought 
to  be  estopped  from  denying  its  validity; 
also  that  It  had  ratified  the  contract  by  re- 
ceiving the  benefits.  It  is  well  established 
that  the  power  to  ratify  Is  coextensive  only 
with  the  power  to  contract,  and  that  an  act 
which  was  illegal  for  want  of  authority  on 
the  part  of  the  contracting  powers  cannot 
be  ratified.  There  has  been  a  conflict  of 
opinion  on  some  branches  of  this  question, 
but  an  Investigation  of  the  authorities  will 
show,  we  think,  that  where  courts  have  es- 
topped '  municipalities  from  interposing  the 
plea  of  ultra  vires,  and  from  escaping  the 
responsibility  of  their  acts.  It  has  been  where 
there  has  been  a  defect  in  the  execution  of 
the  contracts,  as  in  the  issuance  of  bonds, 
etc.,  and  not  where  there  has  been  an  abso- 
lute want  of  power  on  the  part  of  the  munici- 
pality to  contract  The  most  of  the  cases 
cited  by  the  appellant  as  we  indicated  be- 
fore, were  cases  of  private  corporations. 
The  appellant  cites  Hitchcock  v.  Galveston, 
96  U.  S.  340,  24  L.  Ed.  661,  in  support  of  its 
contention.  This  is  a  case  which  falls  within 
the  rule  announced  above,  and  the  city  was 
proceeding  within  its  powers,  but  in  an  Ir- 
regular manner.  In  speaking  of  the  claim 
that  the  city  had  exceeded  Its  power,  the 
supreme  court  of  the  United  States  in  its 
opinion  says:  "Another  objection  to  the  va- 
lidity of  the  contract  urged  by  the  city  is 
founded  upon  a  provision  of  the  charter  that 
the  council  shall  not  borrow  for  general  pur- 
poses more  than  $50,000;  and  it  is  said  the 
contract.  If  valid,  creates  a  liability  of  the 
city  exceeding  that  sum.  This,  however, 
does  not  appear  in  the  contract  itself,  and 
this,  perhaps,  is  a  sufllclent  answer  to  the 
objection.  But  the  limitation  Is  upon  the' 
power  to  borrow  money,  and  to  borrow  it 
for  general  purposes.  It  implies  that  there 
may  be  lawful  purposes  which  are  hot  gen- 


eral in  the  sense  in  which  that  word  Is  used 
in  the  charter.  An  examination  of  the  whole 
Instrument  and  of  the  numerous  and  large 
powers  conferred  upon  the  council,  as  well 
as  duties  Imposed,  makes  it  evident  that  the 
provision  could  not  have  been  Intended  to 
prohibit  incurring  an  indebtedness  exceeding 
the  sum  named.  It  Is  in  no  sense  a  limita- 
tion of  the  debt  of  the  city."  There  are 
some  remarks  in  this  opinion  that  £;lTe  color 
to  the  contebtion  of  the  appellant;  but  that 
the  supreme  court  of  the  United  States  did 
not  Intend  to  lay  down  the  rule  that,  when  a 
city  exceeded  its  powers  In  a  contract  made 
by  the  authorities,  the  plea  of  ultra  vires 
could  not  be  successfully  interposed.  Is  made 
evident  by  a  subsequent  case  from  the  same 
court  viz.  Salt  Lake  aty  v.  Hollister,  118  U. 
S.  256,  6  Sup.  Ct  1066,  30  L.  Ed.  176,  where- 
in is  pointed  out  the  distinction  between  ac- 
tions arising  on  contracts  made  by  a  corpo- 
ration in  excess  of  its  corporate  powers  and 
actions  against  corporations  for  Injuries 
caused  by  tortious  acts  done  by  its  agents 
in  the  course  of  Its  business  and  of  their  em- 
ployment in  excess  of  its  powers.  In  that 
case  it  was  held  that  the  city  could  not  es- 
cape taxes  due  on  its  property,  whether  ac- 
quired legally  or  illegally,  and  could  not 
make  its  want  of  legal  authority  to  engage 
in  a  particular  transaction  or  business  a 
shelter  from  the  taxation  Imposed  by  the 
government  on  such  business.  And,  In  an- 
swer to  the  contention  of  appellant  In  that 
respect  the  court  said:  "It  remains  to  be 
observed  that  the  question  of  the  liability  of 
cor];>orations  on  contracts  which  the  law  does 
not  authorize  them  to  make,  and  which  ar« 
wholly  beyond  the  scope  of  their  powers,  is 
governed  by  a  different  principle.  Here  the 
party  dealing  with  the  corporation  is  under 
no  obligation  to  enter  Into  the  contract  No 
force  or  restraint  or  fraud  is  practiced  on 
him.  The  powers  of  these  corporations  are 
matters  of  public  law,  open  to  his  examina- 
tion, and  he  may  and  must  Judge  for  himself 
as  to  the  power  of  the  corporation  to  bind 
Itself  by  the  proposed  agreement.  It  Is  to 
this  class  of  cases  that  most  of  the  authori- 
ties cited  by  appellants  belong,— cases  where 
corporations  have  been  sued  on  contracts 
which  they  have  successfully  resisted  be- 
cause they  were  ultra  vires."  It  is  true  that 
the  court  continuing,  says:  "But  even  Ita 
this  class  of  cases,  the  courts  have  gone  a 
long  way  to  enable  parties  who  had  parted 
with  property  or  money  on  the  faith  of  such 
contracts  to  obtain  Justice  by  recovery  of  the 
property  or  the  money  specifically,  or  as 
money  had  and  received  to  plalntlfTs  use," — 
citing  Thomas  v.  Railroad  Co.,  101  U.  S.  71. 
25  L.  Bd.  950;  Louisiana  v.  "Wood,  102  U.  S. 
294,  26  L.  Ed.  153;  Chapman  v.  Douglass 
County,  107  U.  S.  348,  2  Sup.  Ct.  62,  27  L. 
Ed.  378.  But  an  examination  of  those  cases 
shows  that  the  general  rule  announced  by 
the  court  above  had  not  been  Impinged  upon. 
The  hiw  is  announced  by  Mr.  Dillon,  In  his 
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work  on  Manlcipal  Corporations,  §  457  (4th 
13d.),  in  a  manner  so  concise  and  explicit 
that  we  cannot  do  letter  than  to  give  it  room 
In  this  opinion.  It  Is  as  follows:  "The  gen- 
eral principle  of  law  is  settled,  beyond  con- 
troversy, that  the  agents,  officers,  or  even 
city  council  of  a  municipal  corporation  can- 
not bind  the  corporation  by  any  contract 
■which  is  beyond  the  scope  of  its  powers,  or 
entirely  foreign  to  the  purposes  of  the  corpo- 
ration, or  which  (not  being  legislatively  au- 
thorized) is  against  public  policy.  This  doc- 
trine grows  out  of  the  nature  of  such  insti- 
tutions, and  rests  upon  reasonable  and  solid 
grounds.  The  inhabitants  are  the  corpora- 
tors; the  officers  are  but  the  public  agents. 
of  the  corporation.  The  duties  and  powers 
of  the  officers  or  public  agents  of  the  corpo- 
ration are  prescribed  by  statute  or  charter, 
which  all  persons  not  only  may  know,  but 
are  bound  to  know.  The  opposite  doctrine 
would  be  fraught  with  such  danger,  and  ac- 
companied with  such  abuse,  that  it  would 
soon  end  in  the  ruin  of  municipalities,  or  be 
legislatively  overthrown.  These  considera- 
tions vindicate  both  the  reasonableness  and 
necessity  of  the  rule  that  the  corporation  is 
bound  only  when  its  agents  or  officers,  by 
whom  it  can  alone  act,  if  it  acts  at  all,  keep 
within  the  limits  of  the  chartered  authority 
of  the  corporation.  The  history  of  the  work- 
ings of  municipal  bodies  has  demonstrated 
.the  salutary  nature  of  this  principle,  and 
that  it  is  the  part  of  true  wisdom  to  keep 
the  corporate  wings  clipped  down  to  the  law- 
ful standard.  It  results  from  this  doctrine 
that  contracts  not' authorized  by  the  charter 
or  by  other  legislative  act— that  is,  not  with- 
in the  scope  of  the  powers  of  the  corporation 
under  any  circumstances— are  void,  and  in 
actions  thereon  the  corporation  may  success- 
fully Interpose  the  plea  of  ultra  vires,  set- 
ting up  as  a  defense  its  own  want  of  power 
under  its  charter  or  constituent  statute  to 
enter  into  the  contract,"— citing  authorities 
too  numerous  to  reproduce.  And  if  any- 
thing were  wanting  to  elucidate  the  wisdom 
of  the  text  announced,  or  to  show  the  per- 
nicious results  of  tolerating  the  practice  in- 
dulged in  by  municipal  authorities  to  exceed 
their  legal  powers,  the  history  of  the  cities 
of  the  Pacific  Ck)ast  furnishes  the  instance, 
where,  under  the  stimulus  of  rivalry  in  the 
growth  of  cities,  obligations  have  been  in- 
curred which  have  bankrupted  the  cities  and 
Impoverished  the  inhabitants  by  excessive 
taxation  rendered  necessary  to  meet  such  ob- 
ligations. 

In  Brady  v.  City  of  New  York,  16  How. 
Prac.  482,  it  was  held  that,  where  the  con- 
tract under  which  work  was  done  was  void 
because  entered  into  in  violation  of  the  char- 
ter, the  contractor  could  not  recover  for  the 
work  in  any  form,  neither  under  the  contract 
nor  as  upon  a  quantum  meruit,  and  that  the 
subsequent  ratification  of  the  contract  by  the 
common  council,  whether  before  or  after  the 
work  was  done,  did  not  make  it  binding  on 


the  corporation.  It  was  further  held  that, 
where  the  officers  of  a  corporation  do  an  act 
in  excess  of  the  corporate  power,  the  cor- 
poration is  not  bound,  and,  when  the  statute 
under  which  the  corporation  acts  restricts  its 
action  to  a  particular  mode,  none  of  the 
agents  through  whom  the  corporation  acts 
can  bind  it  in  any  other  than  the  mode  pre- 
scribed. This  is  a  very  instructive  and  well- 
considered  case.  In  Mayor,  etc.,  of  Baltimore 
V.  Reynolds,  83  Am.  Dec.  535,  it  was  held 
that  a  person  dealing  with  agents  who  act 
under  special  or  express  authority,  whether 
written  or  verbal,  is  bound  at  his  peril  to 
know  what  the  power  of  the  agent  Is,  and  to 
understand  its  legal  effect,  and,  if  the  agent 
exceeds  the  boundary  of  his  legal  powers, 
the  act,  as  far  as  it  concerns  the  principal, 
is  void.  The  authorities  are  collated  and  dis- 
tinguished in  this  case,  and,  in  answer  to 
the  plea  of  hardship,  the  court  quotes  from 
Lee  V.  Munroe,  7  Oranch,  370,  3  L.  Ed.  374,. 
where  it  is  said:  "It  is  better  that  an  indi- 
vidual should  now  and  tben  suffer  by  such 
mistakes  than  to  introduce  a  rule  against  an 
abuse  of  which,  by  improper  collusions,  it 
would  be  very  difficult  for  the  public  to  pro- 
tect itself."  In  fact,  the  rule  is  so  universal 
that  it  seems  unnecessary  to  cite  further  au- 
thority. 

But  we  are  not  without  precedent  in  our 
own  decisions.  In  Amott  v.  City  of  Spoiuine, 
6  Wash.  442,  33  Pac.  1063,  it  was  held,  in 
common  with  universal  authority,  that,  wher- 
ever a  person  enters  into  a  contract  with  an 
agent  of  a  municipal  corporation,  he  must, 
at  his  peril,  ascertain  the  extent  of  such 
agent's  authority,  and,  if  he  fails  to  do  so, 
he  alone  must  suffer  the  consequences.  It 
was  also  said:  "The  power  to  ratify  a  par- 
ticular 'contract  presupposes  the  power  to 
make  it  in  the  first  instance,  and,  if  it  is  such 
that  it  could  not  be  made  originally  except 
in  a  certain  prescribed  mode,  where  that 
mode  is  disregarded  the  power  to  ratify  does 
not  exist.  A  contract  which  is  invalid  be- 
cause not  authorized  by  law  cannot  be  made 
valid  and  binding  retroactively  by  any  subse- 
quent action  of  the  corporate  body,  and  a 
liability  be  thereby  fastened  upon  the  cor- 
poration,"—citing  Zottman  v.  City  and  Coun- 
ty of  San  Francisco,  20  Cal.  97;  Pavement 
Co.  V.  Painter,  35  Cal.  704;  McPherson  v. 
Foster,  43  Iowa,  48;  City  of  Bryan  v.  Page, 
51  Tex.  532.  In  Chehnlis  County  v.  Hutche- 
son,  21  Wash.  82,  57  Pac.  341,  a  case  where  a 
great  hardship  was  worked  upon  the  appel- 
lant by  the  application  of  this  rule,  where 
the  appellant  was  a  school  superintendent  for 
Chehalis  county,  and  had  visited  schools  un- 
der a  statute  which  allowed  a  certain  com- 
pensation therefor,  but  which  statute  was 
afterwards  pronounced  unconstitutional  by 
this  court,  it  was  held  that  the  county  would 
not  be  estopped  from  disputing  the  validity 
of  the  warrants  which  had  been  issued  in 
payment  of  such  claims,  for  the  reason  that 
the  contract  would  be  void  ab  initio  by  vir- 
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tue  of  the  original  lack  of  authority  upon  the 
part  of  the  commissioners.  The  court  an- 
nounced, as  the  reason  of  the  rule  which  goT- 
ems  the  decision  In  this  case,  that  the  acts  of 
the  officers  were  unauthorized  and  void,  and 
that  one  dealing  with  them  was  bound  to 
take  notice  of  the  extent  of  their  powers;  cit- 
ing 2  Herm.  Estop,  p.  1365,  to  the  effect  that 
"the  true  principle  In  such  case  Is  well  set- 
tled that  one  cannot  do  indirectly  what  can- 
not be  done  directly,  and  where  there  Is  no 
power  or  authority  vested  by  law  In  officers 
or  agents  no  void  act  of  theirs  can  be  cured 
by  aid  of  the  doctrine  of  estoppel.  Where 
there  Is  power,  and  it  Is  Irregularly  ^exercised, 
or  there  are  defects  and  omissions  In  exercis- 
ing the  authority  conferred  by  law,  the  doc- 
trine of  equitable  estoppel  may  well  be  ap- 
plied by  courts."    In  the  case  at  bar  there 

-yr&B  no  power  on  the  part  of  the  municipality 
to  enter  into  this  contract.    The  power  was 

•  conferred  upon  the  voters.  The  city  had  au- 
thority only  to  put  the  machinery  In  motion 
which  would  elicit  and  determine  the  will  of 
the  voters.  The  discretion  and  authority 
were  conferred  upon  the  voters,  and  not  up- 
on the  officers  of  the  city.    Affirmed. 

BBAVIS,    FULLERTON,    ANDERS,    and 
WHITE,  JJ.,  concur. 


(23  Wash.  379) 

DANE  V.  DANIEL  et  aL 

(Supreme  Court  of  Washington.    Dec.  6,  1900.) 

MORTGAGES  —  FORECLOSURB-HUSBAND     AND 
WIFBJ-COMMUNITY   PROPERTY- 
PARTIES— ESTOPPEL. 

1.  An  owner  of  realty,  after  mortgaging  it, 
conveyed  part  of  it  to  a  husband  without  in- 
cluding his  wife,  and  another  part  to  the  wife 
of  another  without  Including  her  husband,  and 
subsequently  a  foreclosure  suit  was  begun  in 
which  such  grantees  alone  were  made  parties, 
and  the  realty  was  sold  to  a  purchaser.  Held, 
that  the  conveyance  under  the  foreclosure  did 
not  devest  the  community  interests  of  the  wife 
of  the  first  grantee  nor  the  husband  of  the  sec- 
ond grantee,  since  the  husband  and  wife  are 
both  necessary  parties  to  an  action  to  foreclose 
a  mortgage  on'  their  community  real  property. 

2.  Under  Ballinger's  Ann.  Codes  &  St.  § 
4540,  providing  that  a  htisband  or  wife  having 
a  community  interest  in  realty  may  protect  it 
by  filing  a  claim  in  the  auditor's  office  of  the 
county  m  which  the  realty  is  situated  a  wife 
failing  to  file  such  claim  is  not  estopped  from 
claiming  a  communitjr  interest  in  realty  where 
the  party  purchasing  it  by  diligence  could  have 
ascertained  that  she  claimed  such  community 
interpstj  since  the  act  of  which  such  section  is 
a  part  is  intended  to  protect  .only  actual  bona 
fide  purchasers  of  community  real  property, 
and  such  as  could  not  obtain  knowledge  of  the 
existence  of  the  material  relation  by  reasona- 
ble diligence. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Leander  H.  Prather,  Judge. 

Action  by  Zervlah  B.  Dane  against  Melissa 
K.  Daniel  and  another  for  an  accounting  as 
to  certain  mortgage  premises,  and.  In  default 
of  payment,  that  defendants  be  barred  of  all 
right  of  redemption:    From  a  judgment  in 


favor    of    complainant,    defendants    ap];>eaL 
Reversed. 

R.  £i.  Edmlston  and  A.  B.  Gallagher,  for 
appellants.  Domer  &  Estep  and  Happy, 
HIndman  &  Langford,  for  respondent 

FULLERTON,  J.  The  respondent.  In  her 
complaint,  alleged:  That  on  November  16, 
1890,  George  E.  Spoor  and  Bella  H.  Spoor, 
his  wife,  being  then  the  owners  of  certain 
real  property  situated  in  the  county  of  Spo- 
kane, mortgaged  the  same  to  tlie  Lombard 
Investment  Company  to  secure  the  payment 
of  their  certain  Joint  and  several  negotiable 
.real  estate  first  mortgage  coupon  bond  for  the 
sum  of  $5,000  and  interest,  given  by  them  to 
evidence  a  loan  made  to  them  on  that  day  by 
the  Lombard  Investment  Company;  that  on 
the  29th  day-  of  November,  1890,  the  said 
Lombard  Investment  Company  sold  the  bond 
and  assigned  the  mortgage  to  the  respondent; 
that  Spoor  and  wife  defaulted  In  the  pay- 
ment of  the  principal  and  interest  due  on  the 
bond,  and  that  on  the  27th  day  of  April,  1897, 
the  respondent  began  a  suit  In  the  superior 
court  of  Spokane  county  to  foreclose  the 
mortgage,  making  parties  defendant,  among 
others,  one  F.  M.  Daniel  and  one  Leiia  A. 
Dyer;  that  such  proceedings  were  had  in 
such  foreclosure  suit  as  to  result  In  a  foreclo- 
sure of  the  mortgage  and  the  sale  of  the 
mortgaged  premises  to  the  plaintiff,  which 
sale  was  afterwards  in  all  respects  duly  con- 
firmed by  the  court  The  complaint  thep 
continues  as  follows:  "(6)  That  under  said 
foreclosure  and  sale  and  the  said  certificate 
of  sale  from  the  said  sheriff,  executed  in  pur- 
suance of  said  Judgment,  the  plaintiff  entered 
Into  possession  of  said  mortgaged  premises, 
and  the  receipts  of  the  rents  and  profits  there- 
of, and  has  since  continued,  and  still  Is,  In 
possession  thereof.  That  she  then  believed 
she  had  acquired  under  said  foreclosure  a 
perfect  title  to  the  said  mortgaged  premises, 
free  from  all  liens  and  incumbrances  and 
rights  of  redemption  other  than  the  statutes 
of  the  state  of  Washington  would  give  said 
defimdants;  but  that  she  has  since  been  In- 
formed and  believes  that  the  defendants  Me- 
lissa K.  Daniel  and  E.  J.  Dyer  have,  or  claim 
to  have,  an  Interest  In  and  to  the  said  prem- 
ises by  virtue  of  the  said  Melissa  K.  Daniel 
clalmlug  to  be  the  wife  of  the  said  P.  M. 
Daniel,  and  E.  J.  Dyer  claiming  to  be  the 
husband  of  the  said  Leila  A.  Dyer,  which 
rights,  if  any,  are  Inferior  and  subsequent  to 
the  lien  of  the  mortgage  under  which  said 
foreclosure  sale  was  made;  the  said  P.  M. 
Daniel  and  Leila  A.  Dyer,  being  grantees  of 
the  said  premises  from  the  said  Spoors  sub- 
sequent to  the  execution  of  the  mortgage 
aforesaid  to  the  Lombard  Investment  Com- 
pany. (7)  This  plaintiff  was  already  the 
owner  of  the  said  mortgage  under  which  said 
sale  was  had,  and  she  Is  advised  that  by  the 
said  sale  she  has  acquired  the  Tights  which 
the    Anglo-American   Land,    Mortgage    and 
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Agency  Company,  Henry  Hardy,  P.  M.  Dan- 
iel, Leila  A.  Dyer,  and  Powers  Dry-Goods 
Company,  wbo  were  defendants  In  said  ac- 
tion, had  to  redeem  from  the  mortgage  held 
or  claimed  by  the  plaintiff,,  other  than  the 
statutory  rights  given  defendants  to  redeem 
the  premises  from  the  foreclosure  sale.  (8) 
That  the  amount  which  was  due  and  owing 
to  the  plaintiff  In  said  action  on  the  said 
mortgage  at  the  time  of  the  entry  of  said 
decree  of  foreclosure  and  sale,  excIuslTe  of 
the  costs  and  expense  of  said  action  and  of 
said  sale,  was  the  sum  of  $5,966.06,  and  In- 
terest thereon  from  the  11th  day  of  January, 
1898,  no  part  of  which  has  been  paid,  except 
as  It  was  paid  by  the  proceeds  of  said  sale 
under  which  this  plaintiff  claims.  (9)  That 
the  rents  and  profits  received  by  this  plain- 
tiff from  said  premises  have  not  been  so 
j^reat  in  amount  as  the  annual  interest  o'n 
said  mortgage  under  which  said  foreclosure 
was  had,  and  have  not  amounted  to  more 
than  the  sum  of  ?175;  that  the  plaintiff 
claims  that  the  amounts  paid  by  her  for  tax- 
es, repairs,  and  so  forth,  should  be  allowed 
to  her,  and  added  to  the  said  mortgage  and 
Interest  thereon;  and  that  there  is  now  due 
and  owing  to  her  thereon  the  sum  of  $6,350. 
(10)  That  the  plahitiff  has  applied  to  said  de- 
fendants Melissa  K.  Daniel  and  B.  J.  Dyer, 
and  requested  them  to  pay  the  plaintiff  the 
said  sum  so  due  on  the  said  mortgage  held 
by  the  plaintiff,  or  to  come  to  an  accounting 
•with  her  thereon,  and,  after  the  proper  char- 
ges and  credits,  to  pay  to  said  plaintiff  what 
should  appear  to  be  due  her  on  said  mort- 
gage, or,  in  default  thereof,  to  release  their 
rights  and  equity  of  redemption  in  said  mort- 
gaged premises;  but  that  the  said  defend-, 
ants  have  hitherto  refused  and  still  refuse 
so  to  do,  or  to  comply  with  any  part  of  plaiu- 
tifTs  request  (11)  The  plaintiff  further  says 
that  the  said  premises  are  not  near  equal  in 
value  to  the  amount  due  this  plaintiff  under 
said  mortgage,  the  said  premises  not  exceed- 
ing In  value  the  sum  of  $4,500.  Wherefore 
the  plaintiff  demands  judgment  that  an  ac- 
count may  be  talien  of  what  is  due  and  ow- 
ing to  the  plaintiff  for  principal  and  interest 
on  said  mortgage,  and  that  an  account  may 
also  be  taken  of  the  rents  and  profits  of  the 
said  mortgaged  premises  which  have  been 
received  by  the  plaintiff,  and  also  of  the  ex- 
penditures of  the  plaintiff  for  repairs,  taxes, 
and  so  forth;  that  the  said  defendants  pay 
to  this  plaintiff  what  may  be  due  her  on  talc- 
ing the  said  account,  with  the  costs  of  this 
action,  within  a  time  to  be  appointed  by  the 
court  for  that  purpose,  or,  in  default  there- 
of, that  the  said  defendants  and  all  persons 
claiming  under  them  be  absolutely  barred 
and  foreclosed  of  and  from  all  right,  title, 
and  equity  of  redemption  in  and  to  the  said 
mortgaged  premises,  and  each  and  every 
part  thereof;  and  that  the  plaintiff  have  such 
other  and  further  relief  as  in  the  premises 
may  be  just  and  equitable."  The  appellants 
appeared  separately,  and  demurred  to  the 


complaint  on  the  ground  that  it  did  not  state 
facts  sufBcIent  to  constitute  a  cause  of  action. 
On  their  demurrers  being  overruled,  they  an- 
swered separately.  The  answers  were,  in 
substance,  the  same,  and  admitted  the  ex- 
ecution of  the  mortgage,  the  proceedings  talc- 
en  to  foreclose  the  same,  and  that  P.  M. 
Daniel  and  Leila  A  Dyer  were  grantees  of 
the  Spoors.  They  denied  there  was  any- 
thing due  or  owing  on  the  mortgage,  the  al- 
legation of  want  of  knowledge  on  the  part  of 
respondent  of  their  Interest  in  the  property, 
and  all  of  the  allegations  contained  in  par- 
agraphs 9  and  11  of  the  complaint  They 
then  pleaded  affirmatively  the  foreclosure  pro- 
ceedings liad  by  respondent,  averring  that 
the  mortgage  indebtedness  was  satisfied  there- 
by,  and  that  such  satisfaction  was  entered 
by  respondent  on  the  records  of  the  court. 
Further  answering,  they  alleged  that  Melissa 
K.  Daniel  was  the  wife  of  P.  M.  Daniel,  and 
that  E.  J.  Dyer  was  the  husband  of  Leila* 
A.  Dyer;  that  all  that  part  of  the  mortgaged 
property  conveyed  by  the  Spoors  to  P.  M. 
Daniel  became  and  now  Is  the  community 
property  of  himself  and  wife;  that  all  that 
part  of  the  property  conveyed  by  the  Spoors 
to  Leila  A.  Dyer  became  and  now  is  the  com- 
munity property  of  herself  and  husband,— 
all  of  which  was  well  known  to  the  respond- 
ent and  her  attorney  at  the  time  the  foreclo- 
sure proceedings  were  had.  The  court  sus- 
tained a  general  demurrer  to  the  new  matter 
contained  in  the  answers,  and  thereafter  a 
irlal  was  had  on  the  issues  made  by  tiie  de- 
nials to  the  allegations -of  the  complaint 

The  evidence  Introduced  at  the  trial  was 
very  meager.  Two.  witnesses  testified  as  to 
the  marketable  and  rental  value  of  the  mort- 
gage premises,  and  the  attorney  for  respond- 
ent as  to  the  reason  why  the  appellants  were 
not  made  parties  to  the  original  foreclosure 
suit.  His  testimony  we  quote  in  full:  "Q, 
Mr.  Domer,  were  you  the  attorney  for  plain- 
tiff In  the  original  foreclosure  proceedings  on 
the  mortgage  referred  to  in  this  action?  A. 
Yes,  I  was.  Q.  lou  may  state  to  the  court 
why  Melissa  K.  Daniel  and  E.  J.  Dyer  were 
not  made  parties  to  that  aotion.  A.  The 
plaintiff  furnished  me  an  abstract  of  the  title 
to  the  property,  and  their  names  did  not  oc- 
cur as  ever  having  any  interest  In  the  prop- 
erty. The  names  of  P.  M.  Daniel  and  Lelia 
A.  Dyer  appearing  as  subsequent  grantees  of 
the  mortgagors,  and  relying  upon  the  ab- 
stract I  did  not  make  these  parties  to  that 
action.  Q.  Did  you  know  at  the  time  that 
P.  M.  Daniel  was  a  married  man,  or  that  Le- 
ila A.  Dyer  was  a  married  woman?  A.  No, 
I  did  not.  Q.  When  did  you  learn  that  they 
were  married?  A.  About  the  time  of  the 
sale  under  the  first  foreclosure.  Q.  Was 
there  any  notice  of  record  from  Melissa  K. 
Daniel  or  E.  J.  Dyer  claiming  any  communi- 
ty interest  in  this  property?  A.  No,  there 
was  not.  Q.  Mr.  Domer,  you  were  familiar, 
were  you  not,  with  the  statute  of  this  state 
requiring  wives  who  claimed  a  community 
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Interest  In  real  estate  to  place  on  record  a 
declaration  to  that  effect?  A.  Yes,  sir." 
Cross-examitaation:  "Q.  Mr.  Domer,  did  the 
abiBtract  of  said  property  which  you  exam- 
ined show  that  Mr.  P.  M.  Daniel  was  a  sin- 
gle man?  A.  No,  it  did  not.  Q.  Did  you 
mal^e  any  effort  or  inquiry  at  all  other  than 
examining  said  abstract  to  ascertain  if  P.  M. 
Daniel  was  a  married  man,  or  that  Leila  A. 
Dyer  was  a  married  woman?  A.  No,  I  did 
not,  except  to  see  that  no  notice  of  claims  of 
a  community  Interest  In  the  property  de- 
scribed In  the  complaint  had  been  filed  with 
the  county  auditor  of  Spol^ane  county.  Q. 
You  expected  and  relied  upon  said  abstract 
to  show  whether  or  not  such  a  community 
claim  bad  been  filed,  did  you  not?  A.  Yes, 
sir;  I  did."  One  witness  was  sworn  on  the 
part  of  the  respondent,  who  testified  as  fol- 
lows: "I  hare  linown  defendants  Melissa  K. 
.Daniel  and  her  husband,  P.  M.  Daniel,  for 
about  nine  years.  They  purchased  the  prop- 
erty described  In  the  complaint  herein  In 
1890,  for  about  fourteen  thousand  dollars. 
They  occupied  the  same  as  a  family  resi- 
dence during  the  years  1890,  1891,  and  1892. 
Since  1892  I  have  acted  as  agent  and  attor- 
ney for  them,  and  know  that  they  are -now, 
and  during  the  ten  years  last  past  have  re- 
Sided  together  as,  husband  and  wife.  That 
the  housd  on  said  property  cost  about  nine 
thousand  dollars,  and  that  It  is  now  reason- 
ably worth  seven  thousand  dollars,  Judging 
from  sales  recently  made  In  this  city.  That 
the  records  In  the  auditor's  office  In  Spokane- 
county  show  various  transfers  of  property 
made  by  P.  M.  Daniel  and  Melissa  K.  Dan- 
iel, his  wife.  That  up  to  and  some  time  be- 
fore the  commencement  of  the  first  suit  of 
foreclosure  I  was  renting  the  house  on  this 
property  for  forty  dollars  per  month  net. 
That  rents  are  higher  now  than  they  were 
then.  That,  after  the  said  suit  was  entered, 
there  was  change  of  tenants,  and,  owing  to 
the  pending  suit,  I  was  unable  to  rent  the 
house  for  more  than  thirty  dollars  per  month 
net,  which  obtained  until  tenant  vacated  be- 
cause of  being  disturbed  by  the  agents  of 
plaintiff  herein.  In  March.  That  defendant 
B.  J.  Dyer  and  the  said  Lelia  A.  Dyer  are 
husband  and  wife,  and  for  ten  years  last 
past  have  resided  together  as  such  In  the 
city  and  county  of  Spokane,  Washington. 
That  said  property  is,  and  for  a  long  time 
prior  to  said  attempted  foreclosure  was,  the 
community  property  of  P.  M.  Daniel  and  Me- 
lissa K.  Daniel,  to  wit,  lots  1  and  2,  block  59, 
of  Second  addition  to  Railroad  addition,  and 
the  west  half  of  lot  3,  block  59,  Second  addi- 
tion to  Railroad  addition.  Is  and  was  the 
community  property  of  B.  J.  Dyer  and  Lelia 
A.  Dyer.  That  P.  M.  Daniel  and  Melissa  K. 
Daniel  are  not  residents  of  Spokane,  nor  of 
the  state  of  Washington,  but  now  reside,  and 
have  for  a  number  of  years  prior  to  the  for- 
mer foreclosure  suit,  at  Los  Angeles,  Cali- 
fornia." The  court  thereupon  made  findings 
of  fact  and  conclusions  of  law,  holding  that 


by  the  original  foreclosure  suit  and  the  sale 
thereunder  the  respondent  acquired  all  the 
rights  the  defendants  in  that  action  had  In 
the  premises  described  In  the  mortgage,  ex- 
cept the  statutory  right  to  redeem  from  the 
foreclosure  sale;  that  the  omission  of  the  ap- 
pellants from  the  original  foreclosure  suit 
was  an  "excusable  mistake  and  neglect"  on 
the  part  of  the  respondent's  attorney,  and 
that  the  respondent  was  entitled  to  a  decree 
requiring  the  appellants  to  redeem  the  prem- 
ises from  the  Hen  of  the  mortgage  within  one 
year  by  paying  the  plaintiff  the  sum  of  |6,450 
and  the  costs  of  this  proceeding;  and  "that, 
in  case  of  their  failure  so  to  do,  that  they, 
and  each  of  them,  and  all  persons  claiming 
under  them  or  either  of  them,  shall  be  forev- 
er barred  and  foreclosed  of  all  right,  title,  or 
Interest  in  said  premises,  or  any  part  there- 
of," and  entered  a  decree .  In  accordance 
therewith. 

Under  the  statutes  of  this  state  a  mort- 
gage of  real  property  does  not  convey  to  the 
mortgagee  the  title  to  the  mortgaged  prem- 
ises, either  before  or  after  condition  broken. 
A  mortgage  Is  a  Hen  simply,  a  mere  security 
for  the  payment  of  money,  and  Is  satisfied 
and  extinguished  by  the  payment  of  the  mon- 
ey for  which  It  Is  given  to  secure  at  any  time 
before  the  sale  of  the  mortgaged  premises  un- 
der a  Judgment  or  decree  of  foreclosure.  Aft- 
er condition  broken,  the  statutes  confer  on 
the  mortgagee  the  right  to  have  the  amount 
due  him  by  reason  of  the  broken  condition 
determined  by  a  judgment"  or  decree  of  a 
court,  the  mortgage  foreclosed,  and  the  mort- 
gaged property  sold  at  public  auction,  and 
the  proceeds  of  the  sale  applied  in  satisfac- 
tion of  the  amount  found  due.  As  the  legal 
title  does  not  pass  by  the  execution  of  a  mort- 
gage, there  can  be  no  such  thing  as  an  equity 
of  redemption  In  a  mortgagor,  or  a  subse- 
quent grantee  of  a  mortgagor,  as  that  phrase 
is  understood  and  defined  by  the  courts  In 
those  Jurisdictions  where  a  mortgage  is  held 
to  convey  the  legal  title  to  the  mortgaged 
premises.  Here  the  right  to  redeem  is  a  stat- 
utory right,  arising  by  virtue  of  the  statute  ' 
at  the  time  of  the  sale,  and  expiring  at  the 
end  of  the  statutory  period.  No  suit  or  other 
proceeding  Is  necessary  to  cut  it  off.  The 
power  which  created  it  fixed  Its  limitation, 
and  beyond  that  it  cannot  extend.  Hardy  v. 
Herrlott,  11  Wash.  400,  39  I^c.  958;  Hays  v. 
Bank,  14  Wash.  102,  44  Pac.  137.  As  was 
said  by  Mr.  Justice  Turner  In  Parker  v.  Dac- 
res,  2  Wash.  T.  439,  7  Pac.  893:  "The  pro- 
ceeding to  foreclose  such  a  mortgage  Is  en- 
tirely different  from  that  to  foreclose  the 
equity  of  redemption,  which,  to  meet  the 
hardships  of  the  common-law  conception  of  a 
mortgage,  was  a  creation  of  the  courts  of 
equity.  Under  our  theory  of  a  mortgage, 
there  Is  no  such  thing  as  an  equity  of  redemp- 
tion in  the  mortgagor.  The  legal  title  has 
never  passed  from  him.  The  equity  Is  In  the 
mortgagee,  and  cou.sIsts  In  his  right  to  have 
the  mortgaged  property  sold  to  secure  the 
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payment  of  tbe  mortgage  debt."  This  being 
so,  a  suit  in  strict  foreclosure,  where  the 
mortgagee  is  proceeding  against  tbe  owner  of 
the  fee,  whether  such  owner  be  the  mortga- 
gor or  a  subsequent  purchaser  of  the  mort- 
gagor, is '  unauthorized  and  unwarranted  ei- 
ther by  the  statute  or  tbe  nature  of  a  mort- 
gage under  the  statute.  While  a  strict  fore- 
cloeure  may  be  the  natural  remedy  where  a 
mortgage  is  regarded  as  a  conditional  sale  of 
the  land  mortgaged,  it  has  no  place  under  a 
system  like  ours,  where  the  title  remains  in 
the  mortgagor,  and  the  mortgagee  has  only  a 
lien.  SteTens  v.  Perry  (C.  C.)  48  Fed.  7.  Now, 
the  Interests  of  the  appellants  in  the  lands 
in  question  were  those  of  owners  of  the  fee. 
The  deed  of  the  Spoors  to  P.  M.  Daniel  con- 
veyed the  legal  title  to  that  part  of  the  land 
described  therein  to  him  and  his  wife,  mak- 
ing It  their  community  property.  So,  like- 
wise, the  deed  to  Leila  A.  Dyer  made  the 
property  descril)ed  in  it  the  community  prop- 
erty of  herself  and  husband.  The  appellants, 
then,  having  nn  Interest  in  the  property  as 
owners,  could  not  be  foreclosed  of  such  in- 
terests by  a  proceeding  in  strict  foreclosure, 
and  tbe  decree  entered  by  the  trial  court  is 
erroneous  if  it  is  to  be  construed  as  passing 
the  title  tbe  appellants  had  in  the  mortgaged 
property  to  the  respondent.  The  principle  re- 
liance of  the  respondent,  however,  is  upon 
tbe  contention  that  the  title  of  the  appel- 
lants passed  by  the  original  foreclosure  pro- 
ceedings and  sale  thereunder,  leaving  in 
them,  if  anything  more  than  their  statutory 
right  to  redeem,  the  right  only  to  their  day 
in  court  to  contest  the  liability  of  the  prop- 
erty to  be  sold  for  tbe  satisfaction  of  the 
mortgage  debt;  and,  she  argues,  the  present  I 
suit  was  proper,  as  giving  them  their  day  In 
<!oart,  and  the  opportunity  to  make  such  con- 
test In  other  words,  the  contention  is  ttat 
both  of  the  spouses  are  not  necessary  parties 
to  a  suit  brought  to  foreclose  a  mortgage  cov- 
'ering  their  community  real  property.  While 
tbe  precise  question  here  suggested  seems  not 
to  have  been  determined  by  this  court,  the 
principle  involved  has  received  frequent  con- 
sideration. Manufacturing  Oo.  v.  Miller,  3 
Wash.  480,  28  Pac.  1035,  was  a  suit  brought 
to  foreclose  a  mechanic's  lien  upon  communi- 
ty real  property.  The  contract  for  the  im- 
provement out  of  which  the  lien  arose  was 
made  by  the  husband,  and  he  was  made  the 
sole  defendant  in  the  proceeding  brought  to 
foreclose  the  lien.  It  was  objected  that  the 
suit  could  not  be  maintained  because  of  the 
nonjoinder  of  the  wife.  This  objection,  al- 
though overruled  by  the  trial  court,  was  sus- 
tained here,  and  the  Judgment  reversed  on 
this  ground  alone.  Scott,  J.,  who  delivered 
the  opinion  of  the  court,  said:  "Notwith- 
standing the  fact,  however,  that  the  husband 
individually  can  incur  the  debt,  in  all  suits 
to  foreclose  liens  upon  community  real  estate 
the  wife  is  a  necessary  party  defendant.  She 
bai  at  least  as  much  right,  to  contest  the  facts 
jQiaklng  the  same  a  charge  against  the  com- 


munity as  the  husband  has.  There  can  be 
no  sale  of  the  husliand's  or  wife's  interest  in 
the  commanlty  property  separately  during 
the  existence  of  the  community.  Section  1959 
of  the  Code,  authorizing  the  interest  of  a 
.party  owning  less  than  a  fee  simple  to  be 
sold,  does  not  apply  to  such  a  case."  So,  also, 
In  Sagmelster  v.  Foss,  4  Wash.  320,  30  Pac. 
80,  744,  it  was  held  that  the  wife  was  a  neces- 
sary party  to  a  suit  brought  to  foreclose  a 
mechanic's  lien  upon  community  real  estate. 
In  City  of  Seattle  v.  Baxter,  20  Wash.  714, 
55  Pac.  320,  the  question  was  whether  a 
wife  was  a  necessary  party  to  a  suit  brought 
to  foreclose  an  assessment  lien  upon  com- 
munity real  property.  There  it  was  said: 
"The  affirmative  of  this  question  Is  too  well 
settled  in  this  state  to  admit  of  present  dis- 
cussion." In  Parke  v.  City  of  Seattle,  8 
Wash.  78,  35  F^ac.  594,  it  was  held  that  the 
wife  was  a  necessary  party  plaintiff  with  the 
husband  in  an  action  to  recover  damages  for 
the  wrongful  taking  of  community  real  prop- 
erty; and  in  the  late  case  of  Lownsdale  v. 
Boom  Oo.,  21  W^ash.  542,  58  Pac.  663,  it  was 
held  that  in  an  action  to  recover  the  posses- 
sion and  the  rents  and  profits  of  community 
real  property  the  wife  was  a  necessary  party 
plaintiff  with  the  husband.  Chief  Justice 
Gordon,  in  announcing  the  opinion  of  the 
court,  after  reviewing  the  case  of  Parke  v. 
City  of  Seattle,  8  Wash.  78,  35  Pac.  594,  used 
the  following  language:  "We  are  satisfied 
with  the  reasoning  and  conclusion  arrived  at 
in  that  case,  and  think  that  it  controls  the 
question  in  the  present  case,  notwithstanding 
that  in  the  present  case  the  recovery  was  lim- 
ited to  the  possession  of  the  property  and  to 
the  value  of  the  rents  and  profits.  It  seems 
to  us  that,  if  the  husband  can  maintain  the 
action  for  rents  and  profits  of  community  real 
property,  he  can  do  so  only  upon  the  theory 
that  be  has  power  In  the  first  instance  to 
make  a  lawful  lease  of  It  A  lease  Is  an  in- 
cumbrance, and.  under  section  4491,  Ballin- 
ger's  Ann.  Codes  &  St.,  the  husband,  while 
having  the  management  and  control  of  the 
community  real  property,  is  exiwessly  pro- 
hibited from  conveying  or  Incumbering  it  un- 
less the  wife  Joins  with  him.  We  think  that 
every  objection  which  can  be  urged  against 
the  maintenance  of  an  action  by  the  husband 
alone  to  recover  damages  for  the  appropria- 
tion of  community  real  property  applies  to 
an  action  brought  by  him  for  the  recovery 
of  rents  and  profits  of  community  real  prop- 
erty, and  applies  with  even  greater  force  to 
an  action  brought  to  recover  its  possession. 
As  is  well  said  in  the  Parke  Case,  if  he  can 
maintain  the  action,  he  can  compromise  it 
Tbe  effect  of  that  compromise  might  be  to 
effectually  dispossess  the  community  of  the 
land,  or,  at  least,  to  seriously  incumber  it. 
It  violates  tbe  spirit  and,  we  think,  the  let- 
ter, of  section  4491,  supra,  and  Is  not  to  be 
tolerated."  It  would  seem  to  be  hard  to  dis- 
tinguish the  principle  of  these  cases  from 
that  of  «  case  brought  to  foreclose  a  mort- 
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gage  lien.  But  the  respondent  contends  that 
the  latter  falls  within  the  principle  of  anoth- 
er line  of  decisions  announced  by  this  court, 
represented  hy  the  cases  of  Calhoun  t.  Leary, 
6  Wash.  17,  32  Pac.  1070;  Ourry  v.  Catlln, 
9  Wash.  495,  87  Pac.  678,  39  Pae.  101;  Bry- 
ant V.  Mill  Co.,  13  Wash.  892,  43  Pac.  931; 
and  their  kindred  cases,— In  which  we  held 
that  under  a  Judgment  rendered  upon  a  com 
munity  debt  against  the  husband  alone  the 
community  real  property  of  the  husband  and 
wife  may  be  sold,  and  that  the  entire  Interest 
of  the  community  will  pass  to  the  purchaser 
at  such  sale.  It  will  be  noticed  that  the 
court  does  not,  in  any  of  the  cases  cited,  hold 
tliat  the  husband  is  without  power  as  the 
managing  and  controlling  agent  of  the  com- 
munity real  property  to  create  a  debt  for 
which  the  community  property  may  be  sold. 
The  distinction  is  that  in  the  one  line  of  cases 
it  is  held  that  the  wife  must  be  made  a  party, 
and  given  an  opportunity  to  defend,  before 
the  community  property  can  be  sold  to  satls^ 
fy  the  debt;  while  in  the  otlier  it  is  held  that 
the  property  may  he  sold  without  her  being 
Joined  in  any  of  the  proceedings  prior  to  the 
sale,  but  that  the  sale  Is  open  to  contest  l^ 
her.  In  my  opinion,  it  would  have  been  the 
better  rule  to  have  required  the  wife  to  he 
Joined  in  all  cases  where  the  community  prop- 
erty Is  sought  to  be  sold  for  a  commnnlty 
debt,  and  leave  the  Judgment  of  no  force  as 
a  Hen  thereon  when  she  is  not  a  party.  By 
X>ermittlng  the  sale  to  be  first  made,  and  aft- 
erwards contested,  uncertainty  is  introducedi 
where  the  utmost  certainty  obtainable  should 
be  required.  However  this  may  be,  the  rule, 
as  applied  to  the  facts  of  the  given  cases,  haa 
become  so  firmly  established  by  the  decisions 
of  this  court  that  it  is  not  now  to  be  over- 
turned. But  we  will  not  extend  it  beyond 
the  point  to  which  It  has  already  gone,  or 
bold  it  applicable  to  cases  not  strictly  within 
the  facts  of  the  cases  in  which  it  has  been 
applied.  We  conclude,  therefore,  that  the 
husband  and  wife  are  both  necessary  parties 
to  an  action  to  foreclose  a  mortgage  upon 
their  community  real  property.  In  so  con- 
cluding, It  Is  proper  to  sJdd,  we  have  not  over- 
. looked  the  cases  of  Turner  v.  Manufacturing 
Co.,  9  Wash.  484,  37  Pac.  674,  and  Leggett  v. 
Ross,  14  Wash.  41,  44  Pac.  111. 

The  evidence  does  not  bring  the  case  with- 
in the  principle  announced  in  Sadler  v.  Niesz, 

5  Wash.  182,  31  Pac.  630,  1030,  or  Nuhn  v. 
MUler,  5  Wash.  405,  81  Pac.  1031,  34  Pac. 
152.    The  rule  announced  in  Adams  v.  Black, 

6  Wash.  528,  33  Pac.  1074,  Is  more  nearly  in 
point  Nor  is  a  husband  or  wife  estopped 
from  claiming  an  interest  in  community  real 
property  by  failing  to  flie  the  claim  provided 
for  in  section  4543  of  the  Code  (Ballinger's). 
The  act,  of  which  that  section  is  a  part,  is 
intended  to  protect  "actual  bona  fide  purchas- 
ers" of  community  real  property;  that  is, 
such  persons  as  purchase  without  knowledge 
of  the  existence  of  the  marriage  relation,  or 
who   could   not,   with   reasonable   diligence. 


have  obtained  such  knowledge.  Tbe  evi- 
dence of  the  attorney  Is  not  sufficient  to  es- 
tablish a  claim  of  this  kind  in  the  present 
case.  The  Judgment  is  reversed  and  remand- 
ed, with  instructions  to  dismiss  the  action. 

DUNBAR,  C.  J.»  and  BEAVIS  and  AN- 
DERS, jrj.,  concur. 


(10  Kan.  App. 
BARRATT  v.  GRIMES  et  aL 


181) 


(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    Jan.  1,  1901.) 

APPEAL   BOND— VALIDITY— DAMAGES. 

1.  Defendants  in  error  appealed  from  an  or- 
der of  the  probate  court  appointing  plaintiff  in 
error  administrator  of  the  estate  of  Susan 
Grimes.  The  case  was  heard  upon  the  appeal 
In  the  district  court,  and  the  judgment  of  the 
probate  court  sustained  against  the  contention 
of  the  plaintiff  in  error  that  the  district  court 
had  not  jurisdiction  of  the  cause  because  no 
appeal  was  allowed  in  such  cases.  Held,  that 
there  was  sutBcient  consideration  for  the  ap- 
peal l>ond,  and  that  the  defendants  were  es- 
topped from  denying  its  validity. 

2.  In  an  action  upon  such  bond  the  adminis- 
trator cannot  recover  the  value  of  his  time  and 
expense  in  attending  to  such  cause  upon  ap- 
peal, nor  for  his  counsel  fees  therein,  nor  for 
damages  to  the  assets  of  the  estate,  but  such 
recovery  is  limited  to  costs  occasioned  by  the 
appeal,  and  taxed  therein. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Atchison  county; 
W.  T.  Bland,  Judge. 

Action  by  Norman  Barratt,  administrator 
of  Susan  Grimes,  against  Howard  Grimes 
and  others.  Judgment  for  defendants,  and' 
plaintiff  brings  error.    Affirmed. 

Guthrie  &  Guthrie,  for  plaintiff  In  error. 
B.  F.  Hudson,  S.  D.  Walker,  and  J.  h.  B«Ty, 
for  defendants  In  error. 

MAHAN,  P.  J.  Barratt,  as  administrator, 
sued  the  defendants  in  error  upon  an  appeal 
bond  given  by  them  in  the  probate  court  of 
Atchison  county  for  the  purpose  of  effecting 
an  appeal  from  an  order  of  that  court  ap- 
pointing Norman  Barratt  administrator  of 
the  estate  of  Susan  Grimes.  Upon  a  trial 
to  the  court  there  was  Judgment  for  the  de- 
fendants, and  the  plaintiff  prosecutes  error 
therefrom. 

The  defendants  move  a  dismissal  of  the 
I)etition  in  error,  and  assign  seven  reasons 
why  the  motion  to  dismiss  should  be  sustain- 
ed. The  substance  of  the  motion  is,  as  a 
whole,  that  the  case-made  Is  not  sufficient 
to  enable  this  court  to  review  the  errors  com- 
plained of.  This  is  true  as  to  some  of  the 
assignments,  but  not  as  to  alL  The  motion 
will  be  denied. 

The  plaintiff  assigns  eight  rulings  of  the 
court  as  error.  The  first  Is  that  the  Judg- 
ment is  not  sustained  by  the  findings  of  fact, 
and  that  the  plaintiff's  motion  for  Judgment 
thereon  ought  to  have  been  sustained.  The 
second  and  third  relate  to  the  admission  of 
evidence,  and  In  this  counsel  omit  to  conform 
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to  the  rule  practice  of  this  court  requiring 
tbe  evidence  to  be  set  out  In  the  brief  as  a 
part  of  the  assignment  of  error.  Indeed,  tbe 
evidence  excluded  is  not  contained  in  the 
brief  at  alL  We  are  referred  to  the  record 
therefor.  We  decline  to  Investigate  the  rec^ 
ord  for  this  imrpose. 

The  fourth  assignment  of  error  is  that  the 
findings  of  fact  are  not  sustained  by  tbe  evi- 
dence. This  we  cannot  consider  for  tbe  rea- 
asm  that  the  evidence  is  pot  all  contained  in 
the  record. 

Tbe  fifth  assignment  of  error  is,  in  effect 
the  same  as  tbe  first 

The  sixth  assignment  of  error  is  that  tbe 
oonrt  denied  the  plaintiff's  motion  for  a  new 
trial.  In  the  condition  the  record  Is  in,  we 
cannot  consider  that  assignment 

The  seventh  and  eighth  assignments  of  er- 
ror are  substantially  tlie  same  as  the  first 
So  the  only  real  question  for  us  to  consider 
is,  was  the  plaintiff  entitled  to  Judgment  up- 
on the  findings  of  fact?  It  appears  there- 
from that  the  bond  sued  on  was  made  and 
approved  In  the  probate  court  as  we  hereto- 
fore said,  for  tbe  purpose  of  effecting  an 
appeal  to  tbe  district  court  from  an  order 
of  the  probate  court  appointing  Barratt  ad- 
ministrator. Tbe  supreme  court  has  decided 
In  Grimes  v.  Barratt  60  Kan.  259,  50  Pac 
472,  that  no  appeal' lies  from  an  order  ap- 
pointing an  administrator.  However,  tbe 
appeal  was  allowed,  tbe  case  certified  to  the 
district  court  the  motion  to  dismiss  the  ap- 
peal for  want  of  Jurisdiction  was  resisted  by 
the  defendants  and  overruled,  the  case  con- 
sidered upon  Its  merits  upon  the  appeal,  and 
the  Judgment  of  the  probate  court  affirmed. 
The  damages  sought  to  be  recovered,  and 
which  It  is  claimed  plaintiff  was  entitled  to 
recover  nnder  the  findings  of  fact  of  the 
court  are  four  dollars  for  publishing  notice 
of  appointment  time  and  expense  of  tbe  ad- 
ministrator In  attending  suit  upon  appeal, 
and  attorney's  fees  expended  in  defending 
tbe  appeal,  and  damages  to  the  property  of 
the  estate  which  occurred  during  the  appeal. 
The  condition  of  the  bond  Is  according  to  tbe 
requirement  of  tbe  statute  In  such  cases  (sec- 
tion 206,  c.  107,  p.  551,  2  Gen.  St.  1897).  It 
Is  contended  by  tbe  defendants  In  error  that 
Inasmuch  as  no  appeal  Is  provided  for  by 
statute  In  such  cases,  the  bond  Is  without 
consideration  and  void.  It  was  given  volun- 
tarily. The  defendants  obtained  thereby 
everything  which  they  sought  to  obtain,  and 
-would  have  obtained  bad  the  statute  proyl'ded 
for  the  appeal.  We  are  determined  In  this 
case  to  adopt  that  rule  of  law  laid  down  In 
1  Bnc.  Fl.  &  Prac.  p.  1019,  par.  21,  as  being 
the  rule  of  law  more  In  consonance  with 
equity  and  Justice  In  such  cases;  that  is, 
that  by  voluntarily  giving  a  bond  and  ob- 
taining the  benefits  of  an  appeal  tbe  appel- 
lant and  his  sureties  are  estopped  from  ques- 
tioning the  Jurisdiction  of  the  court  to  which 
Che  appeal  was  taken. 

The  only  remaining  question  to  be  decided 
WP.-18 


Is,  are  the  items  sought  to  be  recovered  within 
the  contemplation  of  the  bond?  We  must 
answer  this  In  the  negative  from  the  very 
terms  thereof.  Indeed,  it  cannot  be  said  that 
the  sureties  would  be  liable  for  anything 
which  the  appellant  would  not  be  obligated 
to  pay  by  the  rules  of  law.  The  bond  It- 
self created  no  new  or  additional  obligation. 
The  costs  of  the  appeal  were  paid.  Tbe  cost 
of  the  ptibllcatlon  of  the  notice  of  i^ipolnt- 
ment  pertains  to  the  administration,  and  was 
not  occasioned  by  the  appeal  There  Is  no 
rule  of  law  by  which  a  party  to  litigation 
can  hold  his  adversary  for  the  loss  or  value 
of  his  time  expended  In  looking  after  litiga- 
tion, or  for  bis  ordinary  expenses  in  connec- 
tion therewith.  Nqr  can  be  hold  his  adver- 
sary for  his  attorney's  fees.  Counsel '  for 
plaintiff. cite  us  to  Tyler  v.  Safford,  31  Kan. 
608.  3  Pac.  333;  Sanford  v.  WlUetts,  29  Kan. 
617.  These  were  actions  upon  attachment 
bonds,  which  is  quite  a  different  thing,  and 
the  conditions  of  the  bonds  required  by  the 
statute  are  very  different  Tbe  only  con- 
templation of  tbe  condition  of  the  appeal  bond 
Is  that  the  appellant  will  pay  that  which  he 
Is  adjudged  to  pay  In  the  cause  upon  the  ap- 
peal, and  that  liability  In  such  a  case  as 
this  Is  limited  to  the  costs,  In  our  view. 
Had  there  been  a  money  Judgment  It  would 
have  covered  the  payment  of  such  Judgment 
and  Interest  accrued  pending  the  appeal.  If 
the  appellants  had  the  possession  or  manage- 
ment of  any  property  belonging  to  the  es- 
tate, they  did  not  obtain  the  same  by  vir- 
tue of  the  appeal,  or  any  proceeding  in  the 
probate  court;  and  It  Is  not  In  the  contem- 
plation of  the  law  or  of  the  bond  that  any 
liability  by  reason  thereof  should  be  covered 
by  the  bond.  That  would  be  an  Independent 
personal  liability  of  the  custodians  of  tbe 
property.  We  are  of  the  opinion  that  the 
Judgment  of  the  court  was  correct,  that  the 
plaintiff  was  not  entitled  to  Judgment  by 
reason  of  the  findings  of  the  court  respecting 
tbe  items  of  damages  claimed  by  tbe  plain- 
tiff.   The  Judgment  Is  affirmed. 


CITY  OF  TOPEKA  r.   MYERS. 
(Ooort  of  Appeals  of  Kansas,  Northern  Depart- 
ment, EL  D.    Jan.  1,  1901.) 

NEQLIOENCE— CONTRIBUTORY  KEOLiIOBNCB- 
BURDKN  OP  PROOF— INSTRUCTIONS. 
An  in8trti'?tion,  in  an  action  against  a  city 
for  injuries  received  through  its  negligence, 
that,  if  it  is  found  that  the  plaintiff  is  entitled 
to  recover  but  for  her  own  contributory  negli- 
gence, then  the  burden  of  showing  her  contribu- 
tory negligence  is  on  defendant,  is  not  mis- 
leading, since  it  does  not  convey  the  impres- 
sion that  all  the  evidence  of  contributory  neg- 
ligence to  be  considered  must  be  offered  by  the 
defendant,  or  that  the  plaintiffs  testimony  Is 
to  be  disregarded  in  such  respect. 

Error  from  district  court  Shawnee  county; 
Z.  T.  Hazen,  Judge. 

Action  oy  Elizabeth  Myers  against  the  city 
of  Topeka.    From  a  Judgment  in  favor  of  the 
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plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trlaJ,  the  defendant  brings  error. 
Affirmed. 

W.  A.  S.  Bird,  for  plaintiff  in  error.  D.  0. 
TiUotson,  for  defendant  in  error. 

PER  CURIAM.  This  actl<m  was  brought 
by  Elizabeth  Myers  In  the  district  court  of 
Shawnee  county  against  the  city  of  Topeka 
for  the  recovery  of  damages  for  personal  In- 
juries. The  plaintiff  alleged  that  on  the  1st 
day  of  January,  1896,  while  In  the  exercise  of 
due  care  and  caution,  she  was  injured  upon 
one  of  the  sidewalks  of  the  city  of  Topeka; 
that  the  sidewalk  where  the  injury  was  re- 
ceived was  In  an  unsafe  .and  dangerous  con- 
dition; that,  by  stepping  upon  the  walk,  on 
account  of  Its  defective,  dangerous  condition 
she  received  the  Injuries  of  which  'she  com- 
plains. The  answer  was  a  general  denial 
and  contributory  negligence.  The  reply  was 
a  general  denial. 

The  trial  resulted  In  a  verdi?t  and  Judgment 
for  plaintiff.  The  defendant  city  moved  for 
a  new  trial,  and  presents  the  record  to  this 
court  for  review.  The  plaintiff  In  error,  for  a 
reversal  of  the  Judgment,  alleges  error  in  the 
proceedings  of  the  trial  court— First,  that  the 
court  erred  in  the  admission  of  Incompetent 
testimony;  second,  in  rejecting  competent 
testimony;  third,  in  Its  instructions  to  the 
Jury;  fourth,  In  overruling  Its  motion  for  a 
new  trial. 

That  portion  of  the  instruction  complained 
of  reads:  "If  you  find  from  the  evidence  that 
plaintiff  would  be  entitled  to  recover,  but  for 
her  own  contributory  negligence,  then  I  in- 
struct you  that  the  burden  of  proof  is  upon 
defendant  to  establish  the  contributory  negli- 
gence of  plaintiff,  and  this  must  be  deter- 
mined, the  same  as  ail  other  questions  at  Is- 
sue, from  the  facts  and  circumstances  proven 
In  the  case."  The  plaintiff  in  error  In  sup- 
port of  its  contention  relies  upon  Railway  Co. 
V.' Merrill,  61  Kan.  682.  60  Pac.  819,  and 
Railroad  Oo.  v.  Burrows  (Kan.  Sup.)  61  Pac. 
442.  The  Instruction  under  consideration 
was  not  misleading  in  the  same  respect  as 
the  Instructions  were  in  these  cases.  In  the 
Merrill  Case  the  court  says:  "This  direction 
left  the  impression  that,  unless  the  defendants 
below  by  their  evidence  established  contribu- 
tory negligence,  the  defense  of  such  contribu- 
tory negligence  must  fall.  If  the  testimony 
introduced  on  behalf  of  Merrill  showed  that 
the  Injury  was  the  result  of  his  own  negli- 
gence, then  there  could  be  no  recovery,  even 
If  the  opposite  party  Introduced  no  evidence 
upon  that  subject."  In  the  Burrows  Case 
the  court  says:  "By  this  direction  the  Jury 
might  have  been  misled  Into  the  belief  that  If 
the  plaintiff,  by  testimony  offered  in  his  be- 
half, had  shown  contributory  negligence  up- 
on his  part,  the  same  could  not  avail  the  de- 
fendant, because  the  fact  of  such  contributory 
negligence  was  not  established  by  the  com- 
pany."   In  the  case  under  consideration  the 


Instruction  was  not  open  to  either  of  these 
objections.  The  court  expressly  told  the 
Jury,  "and  this  must  be  determined,  the  same 
as  all  other  questions  at  issue,  from  the  facts 
and  circumstances  proven  In  the  case."  This 
left  no  room  for  quibble.  The  court  specific- 
ally informed  the  Jury  that  the  question  of 
contributory  negligence  must  be  determined 
from  all  the  facts  and  circumstances  proven. 
The  court  committed  no  error  In  the  giving 
of  this  Instruction.  There  are  no  errors  ar- 
gued under  the  fourth  assignment  of  error 
which  entitle  the  city  to  a  new  trlaL  The 
Judgment  will  be  affirmed. 

(10  Kan.   App.  217) 
BRANNER  v.  WEBB. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, a  D.    Jan.  1,  1901.) 

RECEIVER— APPOINTMENT— PROPERTY 
CONTROLLED. 

1.  In  an  aetioa  by  a  tenant  in  common  to 
recover  from  a  co-tenant  an  undivided  interest 
in  land,  the  coux-t  has  no  power  to  appoint  a 
receiver  over  other  lands  of  the  defendant, 
not  involved  in  the  suit; 

2.  Such  other  lands  do  not  become  involved 
in  the  suit,  so  as  to  empower  the  court  to  ap- 
point a  receiver  therefor  after  judgment,  by 
reason  of  an  execution  being  issued  on  the 
judgment  for  rents,  and  being  levied  on  the  oth- 
er lands,  and  such  other  lands  being  sold  there- 
under to  the  plaintiff. 

3.  After  the  plaintiff  has  recovered  judgment 
in  such  action  for  her  interest  in  the  land  and 
for  her  share  of  the  rents,  and  after  her  in- 
terest in  the  land  has  been  discharged  from 
the  custody  of  the  receiver,  and  she  put  in 
possession  thereof,  and  after  levy  of  eiecntion 
upon  other  property  of  the  defendant  suflScient 
to  satisfy  the  judgment,  it  is  error  for  the 
court  to  refuse  to  discharge  the  defendant's 
share  of  the  property  upon  his  motion. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Jackson  county; 
Marshall  Gephart,  Judge. 

Action  by  Josle  Webb  against  John  S.  Bran- 
ner.  From  an  order  refusing  to  discharge 
certain  property  from  the  custody  of  a  re- 
ceiver, Branner  brings  error.    Reversed. 

W.  R.  Hazen  and  Isenhart.&  Alexander,  for 
plaintiff  in  error.  Keeler  &  Hite,  for  defend- 
ant in  error. 

MAHAN,  P.  J.  The  plaintiff  in  error  seeks 
by  this  proceeding  to  reverse  an  order  of  the 
district  court  of  Jackson  county  denying  his 
motion  to  discharge  from  the  custody  of  a 
receiver  In  the  case  certain  real  estate.  He 
first 'assigns  for  error  that  the  district  court 
refused  to  hear  testimony  upon  the  motion, 
and  refused  to  consider  any  question  except 
the  Jurisdiction  of  the  court  to  make  the  ap- 
pointment in  the  first  instilnce;  and,  second. 
In  denying  his  motion  to  release  that  part  of 
the  real  estate  which  was  not  the  subject- 
matter  of  the  suit;  and,  third,  lu  denying 
the  motion  to  set  aside  the  original  order  ap- 
pointing a  receiver,  for  want  of  Jurisdiction. 
There  are  two  other  formal  assignments,  but 
they  cover  the  same  ground. 
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The  main  action  to  -which  this  proceeding 
is  auxiliary  was  In  the  nature  of  ejectment 
by  Josie  Webb,  as  a  tenant  in  common  with 
John   S.  Branner,  to  recover  an  undivided 
one-fourth  Interest  of  certain  real  estate  In 
the  jclty  of  Topeka,  the  possession  of  which 
was  In  Branner;  he  denying  the  co-tenancy, 
and  bis  conduct  amounting  to  an  exclusion 
of  the  plaintiff  as  co-tenant.    The  appoint- 
ment of  a  receiver  was  made  in  the  first  in- 
stance without  notice  to  the  defendant,  Bran- 
ner, but  by  his  conduct  since  he  has  acqui- 
esced In  the  ex  parte  appointment,  so  far  as 
to  preclude  him  from  questioning  the  appoint- 
ment  for  this  reason.    The  order  appoint- 
ing the  receiver,  however,  directed  him  to 
take  possession  of  considerable  other  prop- 
erty, as  well  as  the  entire  property  in  con- 
troversy, upon  which  the  plaintiff  had  levied 
an  execution,  and  which  had  been  sold  to 
pay  the  Judgment  for  rents  rendered  in  fa- 
vm:  of  the  plaintiff  and  against  the  defend- 
ant In  this  cause.     So  the  appointment  of  the 
receiver  was  made  after  judgment,  pending 
an  appeal.    In   this  Judgment  the  plaintiff, 
Josle  Webb,  had  prevailed,  recovering  her 
one-fourth  Interest  and  $4,500  for  rents.    The 
sale  had  not  been  confirmed  at  the  time  the 
receiver  was  appointed,  and  was  subsequent- 
ly set  aside.    The  primary  question  in  the 
case,  under  this  proceeding  in  error,  is,  had 
the  district  Judge  Jiirlsdiction,  under  the  stat- 
ute,  to   appoint  the   receiver  for  property 
other  than  that  to  controversy  in  the  case, 
merely  because  an  execution  had  been  issued 
and  levied  thereon,  and  the  land  sold  there- 
under?   It  was  not  In  any  sense  a  supple- 
mentary proceeding  in  aid  of  execution,  un- 
der the  statute.    The  power  to  appoint  a  re- 
ceiver in  actions  under  the  Code  Is  clearly 
defined  and  restricted  by  the  provisions  of 
the  Code,  and  under  none  of  them  had  the 
district  court  Jurisdiction   to  appoint  a  re- 
ceiver under  the  circumstances  and  condi- 
tions of  this  case.    The  power  to  do  so  is  not 
conferred   by  law.    The   supposed   exigency 
making  it  necessary  to  appoint  a  receiver  was 
that  some  time  would  elapse  before  a  con- 
firmation of  the  sale  could  be  had;  that  rents 
had  accrued  before  the  sale,  and  were  accru- 
ing after  the  sale,  and  the  tenants  did  not 
know  to  whom  to  pay  them'.    After  the  sale 
was  set  aside  no  sucii  exigency  existed.    Jo- 
sie Webb  could  make  no  claim  to  other  prop- 
erty of  the  defendant,  except  as  purchaser 
under  her  own  writ.    So  whether  the  rent 
was  paid  to  Branner  or  another  person,  or  at 
all,  did  not  concern  her.    At  the  time  this 
motion  was  made  and  heard,  the  sale  had 
been  set  aside;   and,  even  though  the  power 
existed  in  the  district  court  to  appoint  a  re- 
ceiver,   the   reason   therefor   had   ceased   to 
exist,  and  the  court  ought  to  have  sustained 
the  motion  upon  that  ground,  if  not  for  a 
want  of  authority  to  make  it  in  the  first  In- 
stance.   Under  the  circumstances  the  court 
bad  undoHbte<l  authority  to  appoint  a  receiver 
to  cdllect  the  rents  and  profits  of  the  entire 


property  In  controversy,— not  only  the  inter- 
est of  the  plaintiff  from  which  she  was  ex- 
cluded, but  the  Interest  of  the  defendant  as 
well.  But  at  the  time  this  motion  was 
made  to  discharge  the  property  from  the  cus- 
tody of  the  receiver  the  plaintiff,  Josle  Webb, 
bad  been  put  in  possession  of  her  Interest  in 
tlie  property,  whereby  she  was  enabled  to 
collect  the  rents  and  jproflts  therefor  herself, 
without  the  aid  of  a  receiver.  The  Judg- 
ment had  been  carried  into  effect  e.\cept  ' 
that  part  of  it  which  adjudged  the  defendant 
to  pay  rent  for  money  collected  theretofore, 
— a  mere  personal  Judgment  against  Branner. 
So  there  existed  at  the  time  the  motion  was 
made  and  heard  no  reason  for  continuing  the 
property  in  controversy  in  the  custody  of  a 
receiver;  that  is,  the  interest  of  the  de- 
fendant, Branner.  The  interest  of  the  plain- 
tiff had  been,  upon  her  application,  dischar- 
ged from  the  custody  of  the  receiver  thereto- 
fore. 

There  are  several  objections  made  by  the 
defendant  in  error  to  a  review  of  the  c*se  by 
this  court.  The  first  is  that  the  record  dis- 
closes .that  more  than  $2,000  is  in  contro- 
versy, which  would  be  affected  by  the  order 
discharging  the  property  from  the  custody  of 
the  receiver.  We  are  of  the  opinion  that  the 
record  does  not  sustain  this  contention.  The 
second  objection  Is  that  this  proceeding  In 
error  was  not  begun  within  the  time  allowed 
by  law.  The  basis  of  this  contention  is  that 
there  had  been  a  prior  motion  made  to  set 
aside  the  order  appointing  the  receiver,  and 
to  discharge  the  property,  upon  the  ground 
that  the  court  had  no  Jurisdiction  to  make  the 
appointment  To  this,  we  answer,  first,  that 
if  the  order,  so  far  as  it  affected  the  prop- 
erty not  In  controversy  in  the  case,  was  wlUi- 
out  the  Jurisdiction  of  the  district  court,  it 
was  a  void  order,  and  a  motion  could  be  made 
to  vacate  It  at  any  time  under  the  provisions 
of  tlje  Code,  and  the  making  of  a  prior  mo- 
tion and  the  denial  by  the  court  did  not  in- 
fuse into  the  order  a  vitality  that  it  had  not 
before.  A  second  answer  is  that  the  condi- 
tions with  respect  to  the  property  had  chan- 
ged. The  grounds  for  retaining  the  property 
in  the  custody  of  the  receiver.  If  any  there 
were,  no  longer  existed.  If  the  rule  prev(iiied 
that  because  at  one  time  a  motion  to  dis- 
charge property  from  the  custody  of  a  re- 
ceiver was  denied,  such  order  was  conclusive, 
res  Judicata,  and  barred  any  other  motion 
looking  to  the  same  result  though  based  on 
different  conditions,  property  might  never  be 
discharged  from  the  custody  of  a  receiver, 
when  once  put  in  his  hands. 

The  motion  to  discharge  the  property  from 
the  custody  of  the  receiver  ought  to  have 
been  sustainetl.  The  motion  to  set  aside  the 
order  making  an  appointment  in  the  first  in- 
stance, so  far  as  it  affected  the  property  not 
in  controversy  In  the  cause,  ought  to  have 
been  sustained.  The  order  denying  these 
motions  is  reversed,  and  the  t'ase  remanded, 
with  directions  to  the  court  to  sustain  tlie 
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motion  to  vacate  the  order  appointing  the 
receiver  In  the  first  Instance,  so  far-  as  It 
affected  the  property  of  the  defendant,  Bran- 
iier,  not  In  controversy  In  the  cause,  and  to 
sustain  -the  motion  to  discharge  the  defend- 
ant Branner's  interest  In  the  property  in  con- 
troversy. 

(10  Kan.  App.  177) 

MINNICK  T.  MATCHEJTT  et  al. 
<Oonrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, a  D.  Jan.  1,  1901.) 
SUMMONS-SBRVICE>-VAUDITT. 
An  action  was  brought  in  the  court  of 
-common  pleas  of  Wyandotte  county  against  M. 
as  maker  and  H.  as  guarantor  of  two  certain 
promissory  notes.  Personal  service  of  summons 
was  had  upon  H.  in  Wyandotte  county,  and 
upon  M.  in  Franlslin  county,  where  they  re- 
apectivelj'  resided.  Neither  defendant  answer- 
ed. Judgment  was  rendered  upon  default 
against  M.  alone,  which  judgment  was  after- 
wards, during  the  same  term  of  court,  set  aside 
upon  his  motion.  During  the  next  term  of 
court  judgment  was  rendered  against  both  of 
aaid  defendants,  without  any  appearance  of  ei- 
ther. At  the  next  succeeding  term  M.  moved  to 
vacate  said  judgment  as  to  him  for  want  of 
jurisdiction,  wliioh  motion  was  by  the  court 
-overruled.    Held  not  error. 

Maban,'  P.  J.,  dissenting. 

iSyllnbus  by  the  Court.) 

Error  from  court  of  common  pleas,  Wyan- 
dotte county;  William  G.  Holt,  Judge. 

Action  by  David  V.  Matchett  against  J.  M. 
Mlnnick  and  Clark  J.  Hanks.  Judgment  for 
plaintiff,  and  defendant  Minnick  brings  error. 
Affirmed. 

E.  H.  Gamble,  for  plaintiff  In  error.  Sut- 
ton &  Maher,  for  defendants  in  error. 

WELLS,  J.  This  action  was  brought  In 
the  court  of  common  pleas  of  Wyandotte 
county  by  David  F.  Matchett  against  J.  M. 
Mlnnick'  and  Clark  J.  Hanks  upon  certain 
promissory  notes  executed  by  said  Mlnnick 
to  the  Piano  Manufacturing  Company.  Said 
notes  ■were  purported  to  be  guarantied  by 
Clark  J.  Haulis  and  transferred  to  the  plain- 
tiff. A  summons  of  service  was  made  In  Wy- 
andotte county  on  Hanks,  and  upon  Mln- 
nick in  Franklin  county,  where  he  resides; 
and  on  March  7,  1809,  judgment  was  render- 
ed therein  against  said  J.  M.  Mlnnick  alone. 
On  March  31,  1899,  Mlnnick  filed  a  motion  to 
aet  aside  said  Judgment,  alleging  want  of  Ju- 
risdiction, In  this:  that  he  was  the  only  de- 
fendant liable  on  said  notes;  that  the  said 
Hanks  was  employed  by  said  plaintiff  to  in- 
dorse them  solely  as  an  excuse  to  bring  the 
action  In  a  county  other  than  where  said 
defendant  resides,  which  was  In  Franklin 
county;  and  that  defendant  did  not  appear 
at  the  time  of  trial  through  a  mistake  of  his 
attorneys  as  to  dates.  On  May  1,  1899,  this 
motion  was  sustained,  and  said  Judgment  set 
aside.  At  the  September,  1899,  term  of  said 
court  another  Judgment  was  rendered  in  said 
cause;  this  time  against  both  of  said  defend- 
ants, J.  M.  Minnick  and  Clark  J.  Hanks.    On 


the  14th  of  February,  1900,  said  Mlnnick  filed 
a  motion  to  set  aside  said  last-rendered  Judg- 
ment, and  to  correct  the  journal  entry  of  the 
action  of  the  court  on  May  1,  1899,  so  as  to 
show  the' dismissal  of  the  case,  which  motion 
was  on  February  17,  1900,  overruled,  and  tlie 
case  brought  here  for  review. 

There  are  two  assignments  of  error  made 
by  the  plaintiff  In  error:  "(1)  The  court  erred 
in  rendering  the  second  Judgment  against  the 
defendant  Minnick,  because  it  had  no  Juris- 
diction over  his  person;  (2)  the  court  erred 
In  overruling  the  motion  of  the  defendant 
Minnick  to  set  aside  the  second  judgment 
rendered  against  him,  because  said  Judgment 
was  void."  These  raise  but  the  one  ques- 
tion of  the  Jurisdiction  of  the  court  over  the 
defendant,  the  plaintiff  in  error  here.  We 
think  the  court  had  Jurisdiction.  The  de- 
fendant Hanks  appears  from  the  petition  to 
have  been  a  proper  defendant  Personal 
service  was  had  upon  him  in  the  county 
where  the  action  was  pending,  and  tills  gave 
prima  facie  authority  for  the  service  upon 
the  plaintiff  In  error.  The  good  faith  of  the 
suit  against  Hanks  was  questioned  by  the 
motion  to  set  aside  the  first  Judgment,  and 
said  Judgment  was  vacated,  presumably,  to 
give  the  plaintiff  In  error  an  opportunity  to 
try  the  issues  Involved.  This  be  failed  to 
do,  and  at  the  next  term  Judgment  was  taken 
against  both  ,of  the  defendants.  So  far  as 
this  case,  in  its  present  condition.  Is  concern- 
ed, we  must  presume  that  the  action  was 
rightly  brought  In  Wyandotte  county.  The 
theory  of  the  plaintiff  in  error  seems  to  be 
that  the  taking  of  a  Judgment  against  him 
and  not  against  Hanks  was  equivalent  to  a 
dismissal  as  to  Hanks,  or  perhaps  as  a  find- 
ing in  his  favor,  and  therefore  removed  the 
foundation  u^on  which  the  Jurisdiction  of  the 
plaintiff  in  error  was  predicated.  The  fallacy 
of  this  proposition  is  In  the  premises.  The 
validity  of  the  claim  against  Hanks  was  the 
basis  of  the  service  upon  the  plaintiff  In  er- 
ror, and  when  that  was  disputed  the  court 
properly  vacated  the  judgment  already  ren- 
dered, and  placed  the  parties  in  a  position  to 
try  that  issue.  This  they  failed  to  do,  and 
upon  this  failure  there  was  nothing  for  the 
court  but  to  render  Judgment  upon  the  plead- 
ings filed.  The  Judgment  of .  the  court  oC 
common  pleas  is  affirmed. 

McELROT,  J.,  concurring. 

MAHAN,  P.  J.  (dissenting).  In  the  first  In- 
stance the  court  rendered  judgment  against 
the  plaintiff  In  error  without  Jurisdiction  ac- 
quired 9S  prescribed  by  law.  The  Judgment 
was  a  void  one  for  that  reason.  The  plaintiff 
in  error  treated  it  as  a  void  Judgment,  and 
moved  the  court  to  vacate  it  as  such,  under 
the  provisions  of  section  575  of  the  Code 
(Gen.  SL  1889).  The  ground*  of  the  motion 
was  that  the  court  was  without  jurlsdlbUon. 
There  were  some  statements  In  the  motion 
by  way  of  excuse  for  the  delay,  or  for  fail- 
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log  to  object  In  the  first  instance  to  the  ren- 
dition of  the  judgment,— mere  surplusage. 
The  court  sustained  the  motion,  and  entered 
an  order  setting  aside  and  vacating  the  judg- 
ment, and  adjudged  that  it  be  held  for 
naught  At  the  next  term  of  court,  without 
any  step  being  taken  to  give  the  court  juris- 
diction to  render  judgment  against  the  de- 
fendant, another  judgment  was  rendered 
against  him  and  a  co-defendant,  who  was 
originally  named  in  the  petition,  who  had 
been  served  with  summons,  but  against 
whom  no  judgment  had  been  taken.  The 
facts  charged  in  motion  to  vacate  the  first 
judgment  were  that  the  plaintiff  and  this  co- 
defendant  liad  fraudulently  colluded  together 
for  the  purpose  of  imposing  upon  the  court 
and  giving  it  an  apparent  jurisdiction  of  the 
plaintiff  In  error,  and  to  farther  that  design 
the  co-defendant  had  put  his  name  on  the 
back  of  the  note  sued  upon  as  guarantor, 
not  in  good  faith;  that  no  liability  was  as- 
sumed thereby,  but,  on  the  contrary.  It  was 
agreed  that  no  judgment  should  be  taken 
against  him;  and  that  in  fact  none  was  tak- 
en, the  judgment  of  the  court  sustaining 
this  motion  is  in  effect  a  finding  that  the 
grounds  of  the  motion  are  true,  and  that  the 
court  was  without  jurisdiction  to  render  a 
judgment  against  the  defendant  No  further 
steps  having'  been  taken  to  confer  jurisdic- 
tion upon  the  court  to  render  the  subsequent 
judgment  against  him,  it  was  likewise  with- 
out jurisdiction  and  void,  and  the  motion  to 
vacate  it  should  have  been  sustained.  There 
was  nottiing  left  of  the  cause  pending  in  the 
court,  and  no  issue  left  to  be  tried.  The 
court  on  the  first  motion  did  not  award  a 
new  trial  in  any  sense,  under  any  of  the  pro- 
Tlslons  of  the  Code.  It  vacated  a  fraudulent, 
void  final  judgment,  and  that  terminated  the 
cause. 

OO  Kan.  App.  184) 

HARBISON  V.  McCABE,  Judge,  et  al. 
(Cbnrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, B.  D.    Jan.  1,  1901.) 

MANDAMUS— APPROVAL  OP  APPEAL  BOND— 

AMENDED  BOND. 
X,  An  action  of  mandiimus  will  not  lie  to  com- 
pel an   inferior   court   to   approve   an   appeal 
bond  that  materially  misdescribes  a  judgment 
from  which  the  appeal  is  sougnt  to  be  tnken. 

2.  Where  an  appeal  bond,  reciting  a  judg- 
ment materially  different  from  the  judgment 
actually  rendered,  was  presented  to  the  trial 
court  and  ther  party  presenting  the  same  was 
given  a  reasonable  opportunity  to  file  a  bond 
properly  describing  the  judgment  therein,  but 
refused  to  do  so,  mandamus  will  not  lie  to 
<;ompel  the  granting  of  an  appeal  upon  such  de- 
fective bond. 

3.  The  district  court,  upon  the  trial  of  the 
issues  in  the  proceeding  in  mandamus,  was 
without  authority  to  permit  the  filing  of  a 
Kood  sufficient  bond  in  that  court  as  a  basis 
for  an  order  of  mandamus  in  an  action  pend- 
ing. It  is  only  where  an  appeal  has  been  per- 
fected upon  an  imperfect  or  informal  bond, 
and  after  the  appellate  court  acquires  juris- 
diction, tbat  an  amended  or  sufficient  bond  may 
be  substituted. 

(Syllabus  by  the  Court) 


Error  from  district  court,  Shawnee  county; 
Z.  T.  Hazen,  Judge. 

Application  of  T.  W.  Harrison  for  a  writ 
of  mandamus  to  A.  J.  McCabe,  judge,  and  . 
others.     From  a  Judgment  denying  the  writ 
plaintiff  brings  error.    Affirmed. 

T.  W.  Harrison,  pro  se.  John  V.  Abrahams, 
J.  B.  Larimer,  F.  H.  Foster,  and  L.  H.  Green- 
wood, for  defendants  in  error. 

WELLS,  J.  This  Is  a  proceeding  original- 
ly instituted  In  the  district  court  of  Shawnee 
county  to  compel  A.  J.  McCabe,  judge,  and 
£3.  L.  Good,  clerk,  of  the  court  of  Topeka,  to 
certify  to  said  district  court  for  trial  the  case 
of  John  y.  Abrahams  against  T.'  W.  Harrison, 
then  in  judgment  in  said  court  of  Topeka. 
Upon  the  issues  therein  formulated  a  trial 
was  had,  and  the  peremptory  writ  denied. 
This  judgment  is  brought  here  for  review. 

John  y.  Abrahams,  as  assignee  of  Margaret 
A.  Shaffer,  brought  suit  in  the  city  court  of 
Topeka  against  T.  W.  Harrison  for  the  use 
and  occupation  of  certain  real  estate  in  said 
county.  Harrison  attempted  to  make  one 
Harvey  Henderson,  executor,  and  others,  par- 
ties to  said  suit  but  his  motion  therefor  was 
denied,  and  said  case  was  tried,  and  judg- 
ment rendered  In  favor  of  said  John  y.  Abra- 
hams and  against  said  T.  W.  Harrison. 
From  the  judgment  so  rendered  an  appeal 
was  sought  to  be  taken.  Upon  the  forenoon 
of  the  last  day  up;n  which  an  appeal  bond 
could  be  filed,  Harrison  presented  to  the 
judge  and  clerk,  who  were  then  engaged  In 
other  business,  what  purported  to  be  an  ap- 
peal bond  in  said  case,  and  they,  without  ex- 
amining it  further  than  to  see  that  the 
amount  was  sufficient,  and  the  security  good, 
signed  their  names  to  the  approval  thereof. 
In  the  afternoon  of  the  same  day  they  ex- 
amined said  bond  more  fully,  and  found  that 
It  purported  to  be  an  appeal  from  a  judgment 
rendered  by  said  court  against  T.  W.  Harri- 
son and  Harvey  Henderson,  executor.  Har- 
rison was  notified  that  the  bond  would  not 
do,  and  requested  to  file  a  correct  bond,  which 
be  ilecUned  to  do,  and  threatened  mandamus 
proceedings  if  the  appeal  was  not  allowed  on 
the  bond  already  filed:  and  thereafter  these 
proceedings  were  Instituted.  It  does  not 
seem  to  us  that  the  plaintiff  In  error  has  any 
just  ground  for  complaint  The  bond  he  filed 
did  not  purport  to  be  an  effort  to  appeal  from 
the  judgment  rendered  against  htm  in  the 
case  pending.  He  was  given  ample  oppor- 
tunity to  save  his  appeal  if  he  desired  to  do 
so.  This  he  refused.  It  is  quite  probable 
that,  tf  his  attention  had  not  been  called  to 
the  error,  and  no  opportunity  bad  been  given 
him  to  rectify  it,  the  court  would  have  al- 
lowed a  new  bond  to  be  filed,  and  the  appeal 
proceeded  with;  but,  after  the  opportunity 
bad  been  offered  and  refused  In  the  court 
charged  with  the  duty  of  seeing  that  the  pro- 
visions of  the  statute  were  substantially  com- 
plied with,  he  stood  squarely  upon  the  suffi- 
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clency  of  the  bond  relied  on,  imd  must  stand 
or  fall  with  that  alone.  The  judgment' of  the 
district  court  U  affirmed. 


■;0  Ka".  App.  222) 

WOLFE  T.  BOBBINS  et  al. 

(Court  of  Appeals  of  Kansas.  Northern  Depart- 
ment, B.  D.     Jan.  1,  1901.) 

LISN— DEATH  OF  JUDGMBNT  DEmTORr-AI<- 
LOWANCB  OF  CLAIM. 
The  fourth  subdivision  of  section  80,  c. 
107,  Gen.  St.  1897,  is  construed  to  mean  that 
judgments  which  are  liens  upon  real  estate 
of  the  deceased,  where  the  estate  is  insolvent, 
shall,  to  the  extent  of  the  lien,  be  paid,  with- 
out reference  to  classification,  with  the  ex- 
ception therein  stated,  but  the  deficiency  shall 
only  be  paid  as  other  judgments  rendered 
against  the  deceased  in  his  lifetime  are  paid. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Shawnee  coun- 
ty;  Z.  T.  Hazen,  Judge. 

Petition  of  Ixiulse  D.  Woire,  administra- 
trix of  Eugene  Wolfe,  deceased,  against  A. 

D.  Bobbins,  administrator  of  Charles  Dunn, 
deceased,  and  others,  for  the  allowance  of 
a  claim.  From  the  judgment  of  the  district 
court  on  appeal  from  the  probate  court,  pe- 
titioner brings  error.    Affirmed. 

Isenhart  &  Alexander,  for  plalntlCt  In  er- 
ror. E<dwin  A.  Austin,  Jetmore  &  Jetmore, 
and  F.  C,  Downey,  for  defendants  In  error. 

WELLS,  J.  On  the  28th  day  of  Septem- 
ber, 1891,  E.  A.  M.  Smith  recovered  a  judg- 
ment In  the  circuit  court  of  Shawnee  county 
against  Charles  Dunn  In  the  sum  of  $3,614.- 
85,  upon  foreclosure  proceedings  therein,  and 
an  order  of  sale  thereon  was  stayed  for  a 
period  of  six  months.  On  February  10,  1892, 
Charles  Dunn  died.     On  February  25,  1892, 

E.  B.  Guild  was  duly  appointed  and  quali- 
fied as  administrator  of  his  estate.  On  April 
4,  1892,  said  E.  A.  M.  Smith  filed  his  mo- 
tion in  said  circuit  court  to  have  said  judg- 
ment revived;  and  on  June  18,  1892,  said 
judgment  was  revived  in  the  name  of  E.  B. 
Guild,  administrator  of  the  estate  of  Charles 
Dunn,  deceased,  and  Issue  of  an  order  of 
sale  thereon  stayed  for  sis  months  from  said 
date.  In  December,  1802,  the  clerk  of  the 
circuit  court  certified  said  judgment  to  the 
district  court  of  said  county.  The  estate  of 
Charles  Dunn  was  insolvent.  The  personal 
property  belonging  thereto  was  sold  under 
order  of  the  probate  court  for  $1,500,  which 
said  sum  constituted  all  the  assets  of  said 
estate;  the  interest  In  the  real  estate  having 
been  previously  sold  for  the  sum  of  $1,500, 
and  said  sum  applied  to  the  partial  payment 
of  said  plaintiff  In  error's  judgment.  In 
October,  1894,  E.  B.  Guild  resigned  as  ad- 
ministrator of  the  estate,  and  A.  D.  Bobbins 
became  his  successor;  and  in  May,  1895,  the 
aforesaid  judgment  against  Charles  Dunn 
was  revived  In  the  district  court  against  the 
said  A.  D.  Bobbins,  administrator  of  his  es- 
tate.    Claims  were  allowed  In  the  probate 


court  against  said  estate  to  the  amount  of- 
over  $10,000,  and  no  part  thereof  has  been 
paid.  On  May  11,  1897,  Eugene  Wolfe,  the 
present  owner  of  the  judgment  rendered  In 
favor  of  E.  A.  M.  Smith,  filed  in  the  pro- 
bate court  of  Shawnee  county  his  petition 
praying  for  the  apportionment  of  the  sum 
arising  from  said  sale  of  personal  property 
among  the  creditors  of  the  estate,  and  that 
he  be  adjudged  to  be  entitled  to  payment, 
without  reference  to  classification,  except 
that  the  demands  for  the  funeral  expenses, 
wages  of  servants,  and  the  demands  for 
medicine  and  medical  attendance  during  the 
last  slcloiess,  and  the  legitimate  and  proper 
expenses  of  administration,  may  have  pre- 
cedence thereof.  Upon  the  hearing  of  the 
petition  on  June  10,  1897,  the  probate  court 
reclassified  said  demand  of  Eugene  Wolfe, 
and  reclassed  said  claim  as  a  claim  of  the 
sixth  class,  and  directed  the  administrator 
to  apportion  the  money  in  his  hands  among 
the  creditors  of  the  estate  according  to  the 
classification  aforesaid.  From  this  order  an 
appeal  was  taken  to  the  district  court, 
wherein  said  court  held,  as  conclusions  of 
law,  (1)  that  the  demand  and  claim  of  the 
appellant  Is  not  such  as  to  entitle  him  to 
payment  thereof  out  of  the  funds  now  in  the 
bands  of  the  administrator,  without  refer- 
ence to  classification,  except  the  class  of  de- 
mands mentioned  in  the  first  and  second  sub- 
divisions of  section  80  of  the  executors'  and 
administrators'  act,  of  the  law  of  this  state; 
(2)  that  the  original  allowance  and  classifi- 
cation of  said  judgment  and  claims  by  the 
probate  court  as  a  claim  of  the  fifth  class 
Is  a  final  adjudication  with  respect  to  tlie 
amount  and  order  of  payment  of  said  claim. 
The  matter  is  brought  here,  on  a  petition 
in  error,  for  review. 

The  contention  of  the  plaintlfC  in  error  is 
that  the  probate  and  the  district  courts  err- 
ed in  refusing  the  application  of  said  Eugene 
Wolfe  to  have  his  judgment  claim  paid, 
without  reference  to  classification;  the  con- 
tention being  that  under  the  fourth  subdivi- 
sion of  section  80,  c.  107,  Gen.  St  1897,  said 
plaintiff  In  error  was  entitled  to  have  her 
judgment  paid,  without  reference  to  classi- 
fication, except  that  the  class  of  demands 
mentioned  In  the  first  and  second  subdivi- 
sions of  said  section  shall  have  precedence 
of  said  judgment.  The  defendants  In  error 
contend  first  that  the  district  court  had  no 
jurisdiction  to  hear  the  case,  from  the  fact 
that  no  bond  was  given.  The  district  court 
found  otherwise.  Complaint  is  also  made 
that  no  bill  of  exceptions  was  filed  in  tlie 
case  so  as  to  become  a  part  of  the  record 
thereof.  This  was  not  necessary.  There  is 
sufficient  In  the  record  to  enable  this  court 
to  decide  upon  the  correctness  of  the  con- 
clusion of  law  of  the  trial  court. 

The  first  question  Is,  was  the  original  al- 
lowance and  classification  of  said  judgment 
claim  by  the  probate  court  as  a  claim  of  the 
fifth  class  a  final  adjudication  with  respect 
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to  the  order  of  the  payment  thereof?  This, 
seems  to  be  answered  In  the  affirmative  by 
the  supreme  court  of  this  state  In  Wolfley 
V.  McPherson,  59  Pac.  1054.    But  it  Is  clalm- 

«d  that,  under  the  fourth  subdivision  of  sec- 
tion 80,  c.  107,  Gen.  St.  1897,  this  Judgment 
should  be  paid  without  reference  to  dasslfl- 

-  cation,  except  as  -  to  the  first  and  second 
class  claims.  Said  subdivision  reads  as  fol- 
lows: "Fourth.  Judgments  rendered  against 
the  deceased  In  his  lifetime;  but  If  any  such 
Judgments  shall  be  liens  upon  the  real  es- 
tate of  the  deceased,  and  the  estate  shall  be 
Insolvent,  such  Judgments  as  are  liens  upon 
the  real  estate  shall  be  paid  without  refer- 
ence to  classification  except  the  classes  of 
demands  mentioned  In  the  first  and  second 
subdivisions  of  this  section  shall  have  pre- 

■cedence  of  such  Judgments."  It  seems  to  us 
that  this  must  be  construed  to  mean  that, 
where  a  Judgment  Is  a  lien  upon  real  estate, 
to  the  extent  of  such  Hen  it  may  be  pdid, 
without  reference  to  classification.  It  was 
held  in  Mendenhall  v.  Bumette,  58  Kan. 
355,  49  Pac.  93,  that  after  revivor  an  exe- 
cution could  be  Issued  on  such  a  Judgment 
against  the  lands  bound  by  the  lien,  without 
resort  to  the  probate  court,  but  that  execu- 
tion could  not  be  levied  on  personalty,  nor 

'  on  lands  not  subject  to  Judgment;  lien.  The 
legislature  evidently  intended  to  give  to  the 

.Judgment  creditor  the  same  rights  through 
the  probate  court  as  he  has  without  resort- 
ing to  that  court,  in  the  enforcement  of  his 
lien,  and  the  same  rights  as  other  Judgment 

■  creditors  for  the  recovery  of  the  deficiency. 
The  Judgment  of  the  district  court  is  af- 
firmed. 


SCHUSTER  V.  GRAY, 

•  (Oonrt  of  Appeals  of  EJinsas,  Northern  Depart- 

ment, El  D.    Jan.  1,  19(a.) 

On  rehearing.    Dismissed. 

For  former  opinion,  see  61  Pac.  819. 

PER  CURIAM.  This  case  has  been  pre- 
viously before  us  twice.  Upon  the  first  time 
the  action  of  the  district  court  in  refusing  to 
allow  an  amended  complaint  to  be  filed  was 
reversed.  55  Pac.  489.  Upon  its  second  ap- 
pearance the  cause  was  dismissed  because 
there  was  no  petition  in  error  attached  to  the 
record.  61  Pac.  819.  Afterwards  a  petition 
In  error  was  found  In  the  files  of  the  "case," 
and  attached  to  the  case-made,  and  there- 
upon a  petition  for  a  rehearing  was  granted, 
and  it  Is  again  before  us.    An  examination 

•  of  the  record  shows  that  the  Judgment  com- 
gained  of  was  rendered  on  February  27, 
1899,  a  motion  for  a  new  trial  overruled,  and 
30  days  given  to  make,  and  serve  a  "case" 
on  the  same  date.  The  record  then  shows: 
"And  afterwards,  and  on  March  23,  1899,  the 
time  for  making  and  serving  a  case-made 
herein  was  duly  extended  by  the  Judge  of 

.  said  court  at  chambers;  the  order  extending 


the  said  time  being  In  words  and  figures  as 
follows,  to  wit"  Then  follows  the  certifi- 
cate of  the  attorneys  for  the  plaintiff  in  er- 
ror as  to  what  the  case-made  contains,  an 
acknowledgment  of  the  attorneys  for  the  de- 
fendant in  error  of  service  on  the  4th  day  of 
May,  1899,  and  the  certificate  of  the  Judge 
settling  the  same.  No  order  of  extension  of 
time  appears,  and  no  statement  of  how  long 
the  time  was  extended.  From  this  reconl 
it  does  not  appear  that  the  "case"  was  served 
within  the  time  allowed  therefor.  An  ex- 
amination of  the  record,  however,  shows  that 
there  is  no  merit  in  the  assignments  of  error 
presented  and  argued  by  plaintiff  in  error. 
This  proceeding  in  error  is  dismissed. 

(10  Kan.  App.  18«) 
MANHATTAN  LIFE  INS.  00.  v.  OLMOTED. 
(Oonrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, EL  D.    Jan.  1,  1901.) 
LIFE  INSURANCE— PAID-UP   POLICY. 
Where  a  life  policy  provided  for  a  paid-up 
policy  on  sorrender  of  the  original  policy,  where 
the  insured  lived  in  Colorado  and  the  insurance 
company  was  in  New  York,  and  he  offered  to 
surrender  the  policy  by  delivering  the  same  to 
a  bank  in  Colorado,  but  the  company  also  re- 
quired assured  to  execute  assignments  of  the 
original  policy  on  forms  sent  by  them,  his  of- 
fer to  surrender  to  the  bank,  which  was  not  ob- 
jected to  by  the  company,  was  a  substantial 
compliance  with  the  policy,  though  he  did  not 
make  the  assignments  as  demanded. 
Weils,  J.,  dissenting. 

Error  from  district  court,  Douglas  county; 
Samuel  A.  Rlggs,  Judge. 

Action  by  Philip  Olmsted  against  the  Man- 
hattan Life  Insurance  Company.  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

W.  W.  Nevlson,  for  plaintiff  in  error.  Lew- 
is G.  Ferrel,  for  defendant  in  error. 

MAHAN,  P.  J.  This  Is  a  suit  upon  a  con- 
tract of  life  Insurance,  to  recover  the  value 
of  a  paid-up  policy,  which  the  Insurance  com- 
pany avoided  issuing  at  the  time  It  was  de- 
manded under  the  terms  of  the  original  pol- 
icy by  an  attempt  to  Inject  therein  conditions 
not  expressed  thereby.  The  one  contingency 
upon  which  it  was  agreed  that  the  amount  of 
the  paid-up  policy  should  be  paid  had  trans- 
pired; that  Is,  the  assured  had  attained  the 
age  of  60  years.  There  are  no  assignments 
of  error.  The  argument  of  counsel  for  plain- 
tiff In  error  is  devoted  to  the  well-settled  rule 
that  time  Is  material  in  the  performance  of 
the  promises  on  the  part  of  the  assured.  The 
election  of  the  plaintiff  to  discontinue  pay- 
ment of  premiums  under  the  original  policy, 
and  to  take  a  paid-up  policy  under  its  condi- 
tions, was  made  In  ample  time;  and  he  offer- 
ed to  surrender  the  policy  by  delivering  the 
same  to  a  bank  at  Greeley,  Colo.,  where  he 
was  then.  This  manner  of  surrendering  the 
policy  was  not  objected  to  specifically,  but 
the  company  requested  the  assured  to  execute 
and  send  them  assignments  of  the  original 
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polic;;  on  forms  sent  by  It  for  that  purpose. 
This  request  was  not  complied  with.  The 
ordinary  rules  of  law  governing  contracting 
parties  apply  to  Insurance  companies'  con- 
tracts. The  obligation  to  write  and  deliver 
to  the  assured,  upon  his  election,  the  paid-up 
policy,  was  mutual  and  dependent  with  the 
assured's  obligation  to  deliver  up  the  original. 
The  company  was  in  New  York.  He  was  in 
Colorado.  He  proposed  to  leave  the  policy 
for  the  company  with  a  bank  at  Greeley,  and 
did  so,  and  so  advised  them.  The  company 
acknowledged  notice  thereof,  and  niadu  no 
objection  thereto,  but  insisted  on  the  assign- 
ments, and  refused  to  issue  the  paid-up  pol- 
icy until  the  assignments  were  executed  and 
sent  them.  The  assured  made  a  substantial 
compliance  with  this  provision  of  the  con- 
tract The  company  had  timely  notice  of  his 
action,  aqd  be  was  entitled  to  the  paid-up 
policy,  and  in  this  action,  under  our  Code, 
was  entitled  to  recover  as  though  it  had  been 
made  according  to  the  terms  of  the  original 
policy.  The  judgment  of  the  district  court 
is  in  accord  with  our  views,  and  Is  a£Sxmed. 

WELIfi,  J.,  dissenting. 


(10  Kan.  App.  160) 

LONG  et  al.  v.  STEELE. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, B.  D.    Jan.  1,  1901.) 
HORTOAGE-CONSIDERATION. 
In  an  action  brought  to  foreclose  a  mort- 
eage  and  render  judgment  on  the  notes  there- 
by  secured,   it   appeared  that  the   notes   and 
mortgages  sued  on  had  been   procured  of  the 
defendant  by  the  plaintiff  upon  the  representa- 
tion that  they  were  needed  to  tide  him  over  a 
temporary    financial    embarrassment,    and    an 
agreement  on   bis   part   to  cancel  and   return 
them  to  the  maker  as  soon  as  they  had  served 
that   temporary    purpose.     Held  that,   as   be- 
tween   the    parties   to   such   transaction,    said 
notes  and  mortgage  could  not  form  the  basis 
for  the  recovery  of  a  judgment  therein. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Doniphan  county; 
R.  M.  Emery,  Judge. 

Action  by  John  S.  Long  against  Marie  B. 
Steele.  On  the  death  of  plaintiff,  Anna  E. 
Long  and  Oscar  S.  Long,  personal  representa- 
tives, were  substituted.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.    Affirmed. 

W.  D.  Webb,  for  plaintiffs  In  error.  S.  L. 
Ryan,  Chas.  W.  Reeder,  and  C.  W.  Ryan,  for 
defendant  in  error. 

WELLS.  J.  This  action  was  originally  In- 
stituted by  John  S.  Long  in  his  lifetime 
against  the  defendant  in  error  to  recover  a 
judgment  upon  three  certain  promissory  notes 
for  $500  each,  and  for  foreclosure  of  the  mort- 
gage securing  the  same.  The  defendant  filed 
an  answer  to  the  petition,  being:  First,  a 
general  denial;  second,  allegations  that  said 
notes  and  mortgage  were  given  without  con- 
sideration, as  an  accommodation  to  the  payee 
thereof,  for  the  purpose  of  tiding  over  a  tem- 


porary embaii-assmeut  of  a  bank  of  which 
said  payee  was  the  principal  owner,  and  upon 
the  agreement  upon  his  part  tliat  said  notes 
should  be  returned  to  her  without  payment, 
and  said  mortgage  canceled;  third,  pleading 
the  five-years  statute  of  limitations.  To  this 
answer  a  reply  was  filed  denying  the  allega- 
tions In  said  answer,  and  asserting  tliat  said 
notes  and  mortgage  were  given  for  full  con- 
sideration of  the  purchase  of  the  laiids  cov- 
ered by  said  mortgage;  tliaf  the  first  note 
mentioned  In  said  mortgage  was  given  up 
and  surrendered  without  payment,  as  a  gift 
to  said  defendant  in  error  herein.  Upon  these 
pleadings  the  case  was  tried  to  a  Jury,  who 
found  a  general  verdict  for  the  defendant, 
and  also  answered  certain  special  questions 
of  fact  submitted  to  them.  Upon  this  verdict 
and  finding  judgment  was  rendered  for  the 
defendant,  and  the  case  brought  here  upon  a 
petition  In  error  attached  to  a  case-made. 
Afterwards  the  action  was  revived  in  the 
names  of  the  executor  and  executrix  of  said 
John  S.  Long  upon  the  showing  of  his  death 
and  their  appointment 

The  first  Important  question  raised  by  the 
pleadings  in  this  case  is:  Did  John  S.  Long 
procure  the  execution  and  delivery  of  the 
mortgage  and  notes  in  controversy  upon  the 
representation  that  the  bank  of  which  be  was 
the  principal  owner  wa«  temporarily  embar- 
rassed, and  needed  them  to  tide  it  over  such 
embarrassment,  and  that,  when  such  object 
was  accomplished,  they  should  be  canceled, 
and  returned  without  payment?  If  this  ques- 
tion is  answered  in  the  affirmative,  It  makes 
but  little  difference  in  this  case  what  the 
facts  as  to  the  original  purchase  of  the  land 
were.  This  cause  stands  or  falls  upon  the 
validity  or  nonvalidity  of  these  notes  and  this 
mortgage,  and,  if  they  were  procured  as 
claimed  by  the  defendant  then,  as  between 
the  parties  thereto,  they  have  no  validity,  and 
can  form  the  basis  of  no  rights.  This  ques- 
tion was  submitted  to  the  jury,  and  by  them 
decided  adversely  to  the  claims  of  the  plain- 
tiff. There  was  sufficient  evidence  to  sus- 
tain this  finding,  and  there  is  no  error  point- 
ed out  that  could  reasonably  change  it.  The 
other  findings  of  fact  are  not  antagonistic 
thereto.  The  judgment  of  the  district  court 
must  be  affirmed. 

(10  Kan.  App.  ITii 
PARK  et  al.  ▼.  ENSIGN. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment B.  D.    Jan.  1,  1001.) 

ACTION    AGAINST    LANDLORD  —  REFUSAL    TO 
FENCE— DAMAGES— WITNESS— COMPETENCY. 

1.  Where  a  landlord,  whose  fences  are  down, 
rcfnses  to  rebuild  the  same,  or  to  permit  his 
tenant  to  do  so,  he  cannot  insist,  in  an  action 
for  damages  by  the  tenant  that  his  liability  is 
to  be  limited  to  the  amount  required  to  re- 
build the  fence. 

2.  Section  .322  of  the  Code  of  CSvil  Procedure 
does  not  prohibit  a  party  to  an  action  pcndins 
between  himself  and  the  executor  of  an  estate 
of  a  deceased  person  from  testifying  aa  to  any 
matter  relevant  to  the  issues  therein,  except  a» 
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to  transactions  or  commanications  had  person- 
ally ■with  the  deceased. 

5.  A  person  who  is  jointly  liable  upon  the  ob- 
ligation sued  on,  and  has  a  separate  suit  pend- 
ing to  determine  the  extent  thereof,  cannot  tes- 
tify in  relation  to  conyersations  had  by  him 
with  the  deceased  in  relation  to  the  matter 
in  controversy. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Johnson  cotmty; 
John  T.  Burrls,  Judge. 

Action  by  Daniel  Ensign  against  D.  H. 
Parle  and  S.  R.  Park.  On  the  death  of  Dan- 
iel Ensign,  his  executor,  Dewey  Ensign,  was 
substituted.  Judgment  for  plalntlfE,  and  de- 
fmdants  bring  error.    Heversed. 

H.  L.  Burgess,  for  plaintiffs  in  error.  L 
O.  Pickering,  for  defendant  in  error. 

WELLS,  J.  Daniel  Ensign  biougbt  suit 
against  tbe  plaintiffs  in  error,  D.  H.  Park  and 
S.  R.  Park,  for  the  sum  of  $232.10,  as  a  bal- 
ance due  on  a  promissory  note  given  for  rent 
of  land.  In  their  answer  tbe  defendants  ad- 
mitted the  execution  of  the  note,  but  alleged 
lack  of  consideration,  and  damage  by  rea- 
son of  the  fences  around  said  rented  land 
having  been  torn  down  by  the  road  over- 
seer, and  said  Daniel  Ensign  refused  to  re- 
build or  allow  them  to  be  rebuilt,  and  prayed 
Judgment  in  their  favor  for  $600.  The  plain- 
tiff filed  a  general  denial  In  reply.  Pending 
this  suit,  and  before  the  trial  thereof,  Dan- 
iel Ensign  died,  and  the  action  was  revived 
In  tbe  name  of  Dewey  Ensign,  as  the  executor 
of  the  estate  of  Daniel  Ensign,  deceased. 
Upon  the  trial  the  Jury  retm'ned  a  verdict 
for  tbe  plaintiff  against  the  defendants  for 
the  sum  of  $176.37,  and  judgment  was  ren- 
dered accordingly.  To  reverse  this  the  cause 
Is  brought  here  for  review. 

The  first  allegation  of  error  Is  In  the  ex- 
dnslon  of  testimony.  One  of  tbe  defendants 
was  put  upon  the  stand  in  his  own  behalf 
and  on  behalf  of  bis  co-defendant,  and  was 
asked  in  relation  to  the  amount  of  live  stock 
he  had.  what  arrangements  be  bad  made  for 
■  pasturing  live  stock  on  the  rented  land  dur- 
ing the  term  of  the  lease,  and  the  reasonable 
value  of  the  pasture  land  on  the  rented  farm. 
The  questions  were  objected  to  by  the  plain- 
tiff as  Incompetent,  irrelevant,  and  immate- 
rial, and  because  the  witness  Is  incompetent, 
-which  objection  was,  by  the  court,  sustained. 
Afterwards  the  same  witness  was  recalled 
by  tbe  defendants,  and  he  was  not  allowed  to 
testify  to  anything  in  the  case,  each  ques- 
tion being  objected  to  as  Incompetent,  Ir- 
relevant, and  immaterial,  and  that  the  wit- 
ness was  incompetent  in  this  case  for  any 
purpose;  and  the  objection  was,  by  the  court, 
sustained.  The  evidence  seems  to  have  been 
excluded  on  tbe  grounds  that  the  witness 
was  incompetent  to  testify  in  this  case  un- 
der section  322  of  the  Code,  the  court  re- 
marking: "If  this  is  a  transaction  between 
this  party  and  the  deceased,  I  think  the  wit- 
ness is  dlsqualifled."    This  was  erroneous. 


See  McKean  v.  Massey,  9  Kan.  602;  Clary 
V.  Smltli,  20  Kan.  83.  Most  of  the  questions 
excluded  were  relevant,  competent,  and  ma- 
terial to  the  issues  raised  by  the  pleadings. 
One  of  these  questions  was  as  to  the  amount 
of  the  damages  sustained  by  the  defendants 
by  reason  of  the  condition  of  the  fence,  if 
any  such  damage  was  sustained;  and  several 
of  the  questions  excluded  tended  directly  to- 
wards that  issue.  The  jury  found  that  there 
was  no  damage  sustained,  but  yet  It  seems 
that  they  must  have  allowed  some  in  mak- 
ing their  general  verdict,  as  we  see  no  other 
reason  for  not  allowing  plaintiff  his  full 
claim. 

As  to  the  questions  asked  Oec«ge  B.  Stro- 
ther,  to  which  objection  was  sustained  by 
the  court,  we  think  thfe  court  committed  no 
error.  The  witness  was  directly  Interested 
in  the  result  of  the  suit,  and  the  questions 
called  for  a  personal  communication  between 
himself  and  the  deceased,  and  we  think  that, 
under  the  authority  of  Wills  v.  Wood,  28 
Kan.  400,  this  was  properly  excluded. 

Tbe  defendants  pleaded,  and  the  Jury 
found,  that  tbe  original  plaintiff  refused  to 
rebuild  said  fence,  or  to  permit  the  defend- 
ants to  rebuild  the  same,  and  yet  tbe  court 
Instructed  the  Jury,  in  substance,  that,  if 
tbe  defendants  took  possession  of  the  land 
with  the  fences  down.  It  was  their  right  and 
duty  to  rebuild  said  fences,  and  that  the  full 
extent  of  their  damage  could  not  exceed  the 
necessary  cost  of  rebuilding  tbe  same.  This 
would  probably  be  the  correct  rule  in  most 
cases,  but  the  question  that  arises  in  this 
case  is,  can  a  man  forbid  the  doing  of  a 
thing,  and  then  Insist  that  his  rights  are  to 
be  predicated  upon  the  result  of  a  disregard 
of  his  instruction?  We  think  not  There 
was  reversible  error  in  the  trial,  and  the 
Judgment  will  be  reversed,  and  a  new  trial 
directed. 

(10  Kan.  App.  198) 

HARGADINE-kcKITTRK^K    DRY-GOODS 
CO.  V.  SWOFFORD  BROS.   DRY- 
GOODS  CO. 

(CJourt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E  D.    Jan.  1,  1901.) 

CONTRACT-RESCISSION— FRAUD— RETAIN- 
ING BENEFITS.! 

1.  Where  a  mercantile  company,  in  consid-' 
eration  of  the  surrender  to  it  of  large  valuable 
property  rights,  upon  a  part  of  which  it  has 
a  mortgage,  assumes  and  agrees  to  pay  the 
mercantile  indebtedness  of  the  mortgagor,  the 
mercantile  company  cannot  have  and  hold  all 
of  the  benefits  and  property  accruing  Lo  it  in 
consequence  of  the  transaction,  and  repudiate 
its  agreement  to  pay  mercantile  creditors  on  ac- 
count of  the  alleged  fraud  of  the  assignor  in 
concealing  the  true  amount  of  his  indebted- 
ness. 

2.  The  mercantile  company,  upon  discovering 
the  fraud,  had  two  remedies, — it  could  have  re- 
pudiated the  whole  transaction,  restored  the 
status  quo,  and  be  relieved  of  all  of  the  obli- 
gations of  the  contract;  or  the  mercantile  com- 
pany could  have  affirmed  the  contract,  and  bore 
the  obligations  imposed,  and  have  recourse  up- 
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on  the  mortgagor  for  damages  sustained  on  ac- 
connt  of  his  fraud  and  deceit. 

Mahan,  P.  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Douglas  county; 
Samuel  A.  Rlggs,  Judge. 

Action  by  the  Swofford  Bros.  Dry-Goods 
Company  against  the  Hargadine-McKlttrick 
Dry-Goods  Company.  Judgment  for  plain- 
tltf.    Defendant  brings  error.    Affirmed. 

RoBslngton,  Smith  &  Hlsted,  for  plaintiff 
in  error.  Ellis,  Cook  &  Ellis,  for  defendant 
in  error. 

Mcelroy,  J.  TUs  action  -was  brought 
by  defendant  In  error,  S-wofCord  Bros.  Dry- 
Goods  Company,  against  Hargadlne-McKlt- 
trlck  Dry-Goods  Company,  for  the  recovery  of 
the  amount  due  upon  account  for  merchandise 
sold  to  A.  R.  Kramer,  doing  business  under 
the  Arm  name  of  A.  R.  Kramer  &  Co.,  the 
payment  of  which  Indelitedness  was  alleged 
to  have  been  assumed  by  the  Hargadine  Com- 
pany as  a  part  consideration  for  the  purchase 
of  a  stock  of  goods,  fixtures,  and  appliances 
of  trade.  The  defendant  answered:  (1)  A 
general  denial;  (2)  admitted  the  CMporate  ex- 
istence of  the  plaintiff  and  of  the  defendant; 
(3)  alleged  that  no  consideration  whatever 
•was  received  by  defendant  for  making  any 
agreement,  or  for  the  assumption  of  pay- 
ment of  the  amount  due  plaintiff  by  Kramer 
&  Co.;  and  (4)  alleged  that  whatever  prom- 
ises were  made  for  the  payment  of  the  mer- 
cantile indebtedness  of  Kramer  &  Oo.  by 
defendant  were  induced  through  the  fraud 
of  Kramer  &  Co.,  and  were  made  in  ignor- 
ance of  the  existence  of  any  such  Indebted- 
ness due  to  plaintiff.  The  plaintlfTs  reply 
was  a  general  denial.  A  trial  was  bad  to 
the  court  and  Jury,  resulting  in  a  verdict  for 
plaintiff  in  the  sum  of  $1,078.05.  A  motion 
for  a  new  trial  was  overruled,  and  Judgment 
rendered  upon  the  verdict.  The  defendant, 
as  plaintiff  in  error,  presents  the  record  to 
this  court  for  review,  and  alleges  error  in  the 
proceedings  of  the  trial  court— First,  that  the 
court  erred  in  excluding  competent  evidence; 
second,  that  the  court  erred  in  giving  in- 
structions to  the  Jury,  and  in  refusing  to  give 
instructions  requested. 

The  record  shows  that  A.  R.  Kramer  was 
engaged  in  the  mercantile  business  at  Galena, 
Kan.,  under  the  firm  name  of  A.  R,  Kramer 
&  Co.;  that  the  Uargadiue-McKlttrick  Com- 
pany Is  a  wholesale  mercantile  company  at 
St.  liOuis,  Mo. ;  that  Swofford  Bros,  is  a  whole- 
sale mercantile  house  at  Kansas  City,  Mo.; 
and  that  the  Hargadlne-McKlttrlck  Company 
and  A.  R.  Kramer,  on  March  2,  1896,  entered 
into  the  following  agreement:  "This  agree- 
ment, made  this  2d  day  of  March,  1890,  be- 
tween the  Hargadine-McKittrick  Dry-Goods 
Company,  of  St.  Louis,  Missouri,  and  A.  R. 
Kramer,  of  Galena,  Kansas,  wltnesseth,  that 
It  is  hereby  understood  and  agreed  that  the 
stock  of  goods  contained  In  the  storehouse 


known  as  the  'GUI  Prehm  Block,'  situated  In 
the  city  of  Galena,  Cherokee  county,  Kansas, 
and  run  under  the  firm  style  of  A.  R.  Kramer 
&  Company  (same  being  composed  of  A.  R. 
Kramer,  individually),  is  the  sole  property  of 
said  Hargadlne-McKlttrlck  Dry-Goods  Com- 
pany, and  to  remain  so  until  the  following 
Indebtedness,  amounting  to  •  *  •  fl4,- 
935.27,  is  paid.  Same  is  evidenced  by  three 
promissory  notes,  one  due  January  1,  1897, 
for  $5,000.00,  bearing  Interest  at  6%  per  an- 
num from  date;  one  note  dated  March  2, 
1896,  and  due  one  day  after  date,  for  $8,- 
431.24,  without  interest;  one  note  dated 
March  2,  1896,  and  due  one  day  after  date, 
for  $1,504.03,  with  Interest  at  the  rate  of  6% 
per  annum,— all  of  said  notes  to  be  indorsed, 
by  Mrs.  Lottie  Kramer,  wife  of  said  A.  B. 
Kramer.  It  is  further  agrreed  tliat  the  said 
A.  R.  Kramer  has  the  privilege  of  paying  at 
any  time  whatever  cash  he  may  raise  on  ac- 
count of  the  note  due  January  1,  1897,  for 
$5,000.00.  It  is  also  agreed  that  the  note  for 
$8,431.24,  dated  March  2,  1896,  and  due  one 
day  after  date,  is  to  be  paid  off  out  of  tbe 
proceeds  of  the  sales,  after  deducting  ex- 
penses, etc.,  and,  after  invoicing  the  stock  at 
the  expiration  of  every  six  ntonths,  any  bal- 
ance that  may  remain  to  the  credit  of  A.  R. 
Kramer  &  Company  is  to  be  applied  to  tbe 
payment  of  said  note.  It  is  further  agreed, 
that  the  note  for  $1,504.03,  dated  March  2. 
1896,  and  due  one  day  after  date,  is  to  run 
one  year,  with  privilege  of  renewing,  but  the- 
Interest  on  same  is  to  be  paid  annually.  It 
is  further  agreed  that  the  said  A.  R.  Kramer 
is  to  draw  a  salary  not  to  exceed  sixty-five 
dollars  ($65.00)  per  month,  and  that  the  gross 
expense  for  conducting  the  business  is  not 
to  exceed  at  any  one  time  $300.00  per  month, 
or  $3,600.00  per  year.  The  said  A.  K.  Kramei 
is  to  make  a  weekly  report  to  said  Hargadine- 
McKlttrick  Dry-Goods  Company,  showing 
amount  of  sales,  cash  on  hand,  expendlturet^ 
for  the  week,  and  daily  deposits  of  mone.v 
received  (all  such  deposits  being  the  property 
of  said  Hargadine-McKlttrick  Dry-tlood* 
Company  until  the  foregoing  sums  named  are 
paid),  and  to  make  remittances  weekly.  The 
stock  of  merchandise  Is  to  be  Invoiced  every 
six  (6)  months,  same  to  be  taken  at  actual 
cost.  It  is  also  further  agreed  that  the  said 
Hargadine-McKlttrick  Dry-Goods  Company- 
is  to  grant  the  said  A.  R.  Ki-amer  &  Company 
a  line  of  credit  not  to  exceed  $2,000.00,  a» 
follows:  $1,500.00  in  dry  goods,  and  $.%0.00 
purchases  made  from  other  houses.  No  pur- 
chases are  to  be  made  or  debt  created  without 
the  authority  of  said  Hargadlne-McKlttrlck 
Dry-Goods  Company.  All  cash  Is  to  be  re- 
mitted to  tbe  said  Hargadine-McKittrick 
Company,  and  all  bills  to  be  paid  through 
them.  It  Is  also  further  agreed  that,  on  the 
final  payment  of  all  said  notes  as  mentioned 
In  this  agreement,  the  stock  of  merchandise 
is  to  be  turned  over  to  the  said  A.  R.  Kramer 
as  his  property.  The  said  A.  R.  Kramer 
shall  at  any  time  have  the  privilege  of  tak- 
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ing  up  the  entire  flebt  due  the  said  Earga- 
dlne-McKittrick  Dry-Goods  Company.  It  is 
also  agreed  that  the  said  Hargadine-McKltt- 
rick  Dry-Goods  Oompany,  through  their  rep- 
resentatives, is  to  have  full  access  to  the 
books,  and  everything  connected  with  the 
business,  at  any  time  without  notice,  and  the 
expense  incurred  for  such  investigation  to  be 
defrayed  by  the  said  A.  R.  Kramer  &  Com- 
pany. Upon  the  failure  of  said  A.  R.  Kramer 
to  carry  out  any  part  of  the  above  agreement, 
it  Is  hereby  agreed  that  the  said  Hargadlne- 
McKlttrlck  Di-y-Goods  Company  can  at  any 
time  take  possession  of  said  stock  of  goods 
without  notice.  In  witness  whereof  we  have 
hereunto  set  our  bands  and  seal  this  7th  day 
of  March,  1S96."  That,  pursuant  to  the 
agreement,  Kramer  managed  the  business, 
submitted  weekly  and  other  reports,  remitted 
money,  and  at  semiannual  periods  submitted 
what  purported  to  tte  invoices,  with  trial  bal- 
'ances,  showing  In  detail  the  condition  of  the 
business,  the  amount  of  stock  on  hand,  with  a 
list  of  creditors.  The  last  of  such  semlan- 
iinal  statements  submitted  was  on  August  1, 
1898.  The  business  was  unsatisfactory.  In 
December,  1898,  the  mercantile  company  de- 
termined to  close  out  the  business,  and  with 
that  end  In  view  wrote  A.  R.  Kramer  the  fol- 
lowing letter:  "St  Louis,  Mo.,  December  3, 
1896.  A.  R.  Kramer,  Esq.,  Galena,  Kan.— < 
Dear  Sir:  We  regret  to  say  that  we  feel  it 
Is  necessary  for  the  protection  of  our  interest 
that  we  should  take  possession  of  the  stock 
of  merchandise  which  we  have  been  running 
under  the  agreement  made  March  2,  1896,  in 
your  name.  You  can  readily  see  for  your- 
self that  the  business  Is  going  behind  every 
day,  and  will  not  support  the  expense  of  keep- 
ing it  going.  The  expense  lately  appeared  to 
be  thlrty-flve  or  forty  per  cent  of  the  total 
sales,  and,  of  course,  you  cannot  begin  to 
make  that  mudh  profit  and  the  whole  thing  Is 
dally  getting  worse.  Mr.  B.  S.  Purdy,  one  of 
our  confidential  .employes,  will  be  in  Galena 
Monday  morning,  and  you  will  be  kind 
enough  to  turn  the  stock  of  goods  to  him. 
We  have  arranged  to  have  the  same  packed 
up  and  shipped  without  delay.  It  is  necies- 
sary  for  us  to  do  this  on  rather  short  notice, 
as  we  have  disposed  of  the  goods,  and  made 
arrangements  to  deliver  them  in  time  for  the 
holiday  trade.  We  feel  that  you  have  work- 
ed hard  and  faithfully  to  bring  this  unfor- 
tunate deal  to  a  more  satisfactory  close,  and 
are  very  sorry,  Indeed,  that  it  has  not  turned 
out  better.  We  do  not  however,  consider 
that  you  are  responsible  for  the  failure.  We 
are  willing  to  give  you  a  clean  receipt  in  full 
for  all  of  your  indebtedness  to  us  on  delivery 
of  the  stock  of  goods,  and  will,  of  course,  re- 
turn you  all  of  your  notes,  which,  I  think,  is 
alt  that  yon  could  expect,  under  the  circum- 
stances. I  regret  that  Mr.  Davis  was  not 
able  to  go  down  to  attend  to  this  matter,  as 
be  has  been  familiar  with  it  for  so  long;  but 
Iits  physician  orders  him  not  to  go  out  of 
town  for  several  days,  and  this  matter  will 


not  keep.  Mr.  Dayls,  however,  will  be  in 
Galena  by  the  end  of  the  week  or  the  first  of 
the  following  week,  and  settle  up  the  whole 
matter  with  you.  Mr.  Purdy  is  authorized  to 
say  to  any  one  to  whom  the  firm  of  A.  R. 
•Kramer  &  Company  may  owe  money  for  le- 
gitimate claims  against  them  of  any  kind, 
arising  out  of  the  mercantile  business,  that 
this  company  will  settle  them  up  in  full,  and 
Mr.  Davis  will  attend  to  the  matter  as  soon 
as  he  is  able  to  come  down.  I  trust  that  you 
will  give  Mr.  Purdy  such  assistance  as  he 
finds  necessary  to  carry  out  his  instructions 
In  the  matter.  Any  cash  on  hand  belonging 
to  the  firm  I  wish  you  would  remit  at  once  to 
us,  and  you  can  say  to  the  owner  of  the  build- 
ing that  Mr.  Davis  will  be  down,  and  adjust 
with  him  any  unsettled  matter  relative  to 
rent  or  lease  upon  the  storehouse.  If  you 
can  do  anything  towards  selling  out  the  fur- 
niture and  fixtures  there,  I  wish  you  would 
do  so.  Again  regretting  the  necessity  for 
taking  action  in  the  matter,  and  with  best 
regards,  believe  me,  very  truly  yours,  Thos. 
H.  McKlttrlck,  President  Hargadlue-McKltt- 
plck  Dry-Goods  Co."  On  December  6th, 
thereafter,  one  Purdy,  representing  the  Har- 
gadine  Company,  delivered  to  Kramer  bis 
notes,  stating  that  the  mercantile  company 
would  pay  the  mercantile  Indebtedness  of 
Kramer  &  Co.,  and  Kramer  surrendered  the 
possession  of  the  store  and  fixtures.  The 
Hargadine  Company,  as  above  stated,  took 
possession  of  the  entire  stock  of  goods  and 
fixtures,  sold  the  fixtures  in  payment  of  the 
rent,  shipped  the  stock  of  goods  to  the  Indian 
Territory,  and  disposed  of  the  same.  On  that 
date  Kramer  &  Co.  were  Indebted  to  -Swof- 
ford  Bros,  for  goods  purchased  in  the  sum 
for  which  judgment  was  rendered.  They  de- 
manded payment  from  the  Hargadine  Oom- 
pany, which  was  refused,  and  this  suit  was 
instituted. 

In  the  letter  of  December  3,  1898,  Kramer 
&  Co.  were  advised  that  "Mr.  Purdy  is  au- 
thorized to  say  to  any  one  to  whom  the  firm 
of  A  R.  Kramer  &  Co.  may  owe  money  for 
legitimate  claims  against  them  of  any  kind, 
arising  out  of  the  mercantile  business,  that 
this  company  will  settle  them  up  in  full,  and 
Mr.  Davis  will  attend  to  the  matter  as  soon 
as  he  is  able  to  come  down."  Prior  to  and 
at  the  time  the  goods  and  fixtures  wer^  de- 
livered, the  following  conversation  occurred 
between  Purdy  and  Kramer:  "(Purdy)  Q. 
Are  your  accounts  all  on  the  ledger?  (Kra- 
mer) Ans.  Yes;  with  the  exception  of  minor 
accounts  around  town  that  I  kept  bo  ledger 
account  of.  (Kramer)  Q.  Now,  this  Is  to  re- 
lease me  absolutely?  (Purdy)  Ans.  The  in- 
structions of  that  letter  are  to  be  carried  out. 
(Kramer)  Q.  And  I  am  to  have  a  clean  score, 
and  these  debts  are  all  to  be  paid  up? 
(Purdy)  Ans.  Yes;  all  of  the  Indebtedness  of 
your  concern,  as  that  letter  says,  shall  be 
paid."  The  contract  of  March  2d  was  exe- 
cuted nearly  three  years  prior  to  that  date. 
It  does   not  cover  after-acquired   property, 
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nor  the  fixtures.  The  stock  of  goods  had 
been  undergoing  changes  during  all  of  that 
period.  The  evidence  shows  that  one-halt 
of  the  stock,  at  the  time  It  was  delivered  to 
the  Hargadlne  Company,  consisted  of  new 
goods,  a  large  portion  of  which  had  been  pur-° 
chased  from  Swofford  Bros.  It  was  provided 
by  the  agreement  that  Kramer  &  Co.  should 
purchase  goods  on  credit,  and  that  the  Har- 
gadlne Company  should  sell  him  goods  on 
credit  The  fixture^,  some  $400  in  value, 
were  not  included  in  the  agreement.  All  of 
this  property  waa  taken  possession  of  at  the 
time  the  Hargadlne  Company  agreed  to  pay 
the  mercantile  indebtedness  of  Kramer  &  Co. 

The  fact  that  Kramer  &  Co.  surrendered 
to  plaintlflTs  in  error  a  large  amount  of  after- 
acquired  property,  together  with  the  fixtures, 
constituted  a  legal  and  abundant  consider- 
ation for  the  agreement  of  plaintiffs  in  er- 
ror to  pay  the  mercantile  indebtedness  of 
Kramer  &  Co.  It  is  contended,  however,  that 
on  account  of  the  fraud  of  Kramer  &  Co.  in 
concealing  the  purchase  of  goods  from  Swof- 
ford Bros.,  and  the  existence  of  such  ac- 
count, plaintiffs  In  error  are  relieved  from 
tlablllty  therefor.  It  will  be  noted  that  the 
Hargadlne  Company  discovered  the  alleged 
fraud  Immediately  after  they  took  possession 
of  the  goods,  and,  notwithstanding  this  fact, 
they  sold  the  fixtures,  shipped  the  goods  ont 
of  the  state,  and  retained  everything  they 
had  acquired  by  reason  of  the  agreement 
When  the  mercantile  company  discovered  the 
fraud  practiced,  they  had  two  remedies. 
They  could  have  repudiated  the  whole  trans- 
action, restored  the  status  quo,  and  be  re- 
lieved of  all  the  obligations  of  the  contract, 
or  they  could  have  affirmed  the  contract,  and 
bore  the  obligations  Imposed,  and  then  have 
recourse  upon  Kramer  &  Co.  for  damages 
suffered  on  account  of  bis  fraud  and  deceit 

Plaintiffs  In  error  die  Clay  v.  Woodrum, 
46  Kan.  US,  25  Pac.  619,  in  support  of  their 
contention  that  they  may  retain  the  benefits 
of  the  executed  contract,  and  repudiate  its 
obligations  on  account  of  fraud.  This  case 
does  not  sustain  the  contention.  The  defense 
in  the  Clay  v.  Woodrum  Case  was  a  failure 
of  consideration  and  noncompliance  with  the 
contract  There  was  no  question  of  fraud  in 
it  The  court  held  that  the  allegations  In 
the.  pleadings  on  the  contract  between  the 
original  parties  was  "executory";  that  facts 
bad  been  averred  which,  if  proved,  would 
show  the  contract  had  not  been  executed 
prior  to  the  commencement  of  the  action  by 
the  third  party;  that  in  reality  no  contract 
had  been  consummated,  and  so  no  right  of 
action  existed.  In  the  case  at  bar  the  Har- 
gadlne Company  apparently  made  no  effort 
to  ascertain  the  real  condition  of  Kramer  & 
Co.  They  bad  no  right  to  rely  upon  repre- 
sentations made  in  August  to  consummate  a 
trade  in  December.  They  cannot  close  their 
eyes  to  the  real  financial  condition  of  Kra- 
mer &  Co.,  at  the  time  they  make  and  con- 
summate a  contract  by  which  they  acquire 


large  valuable  property  rights,  and  after- 
wards be  i)ermitted  to  say  that  they  were  im- 
posed upon,  when  it  reasonably  appears  that 
by  the  use  of  ordinary  diligence  they  could 
&ave  ascertained  the  real  financial  condition, 
and  could  have  Icnown  of  the  obligations  they 
were  assuming. 

It  is  contended  that  the  court  Improperly 
excluded  tbi  testimony  and  tender  of  proof 
made  by  the  defendant  at  the  trial,  as  fol- 
lows: "Is  that  one  of  the  semiannoal  re- 
ports of  the  kind  yon  have  mentioned?  A. 
Yes,  sir.  Q.  Was  tha,t  submitted  to  yon  by 
Mr.  Kramer?  A.  It  was  sent  to  us  by  Mr. 
Kramer.  (Bshlbit  1  now  offered  in  evidence 
again.  Objected  to  as  Incompetent  and  im- 
material.) Mr.  Histed:  That  brings  us  to 
the  point  we  stopped  at  yesterday.  The 
Court:  Tes;  we  are  right  up  against  it 
Now  I  will  hear  you  fully.  Mr.  Histed: 
Defendant  proposes  to  follow  np  this  state- 
ment of  January  10,  1897  (Exhibit  12),  with 
other  letters  and  statements  of  the  same 
character,  submitted  by  A.  R.  Kramer  to  the 
Hargadine-McKittrick  Dry-Ooods  Company, 
and  to  offer  further  and  other  evidence  to  es- 
tablish concealment  and  misrepresentation  by 
Kramer  concerning  his  dealings  witb  outside 
mercantile  houses,  and  the  extent  of  his  mer- 
cantile indebtedness.  And  defendant's  coun- 
sel now  offers  to  show  the  course  of  dealing 
between  A.  R.  Kramer  and  the  Hargadine> 
McKlttrick  Company,  and  to  show  'that  dur- 
ing all  this  time  that  Kramer  misrepresented 
the  situation  to  the  Hargadine-McKittrick 
Dry-Goods  Company;  that  they  had  no  imowl- 
edge  of  the  situation  as  it  in  fact  existed  at 
the  time  the  letter  of  December  3,  1898,  was 
written,  for  the  purpose  of  explaining  the  let- 
ter, and  the  avoiding  of  any  claim  that  might 
be  made  under  that  letter  of  any  iiabillty 
upon  bis  indebtedness  to  the  plaintiff;  and 
defendant  particularly  offers  and  expects  to 
prove  by  this  testimony  that  this  claim  of 
Swofford  Bros.  Dry-Goods  Company  was  one 
of  those,  the  knowledge  of  which  was  con- 
cealed from  the  Hargadine-McKittrick  Dry- 
Goods  Company.  (The  plaintiff  objects  t» 
this  evidence,  unless  counsel  proposes  fur- 
ther to  follow  np  this  proof  with  a  show- 
ing that  upon  the  discovery  of  the  con- 
cealment or  fraud  the  defendant  took  steps 
to  rescind  the  contract  and  to  waive  the 
benefits  derived  by  the  defendant  company 
from  contract  made  with  Kramer  under  the 
letter  of  December  8,  1898.)  The  Court:  Do 
you  expect  to  offer  any  proof  in  that  direc- 
tion? (The  defendant  in  substance,  answer- 
ed that  it  did  not  Intend  to  offer  such  evi- 
dence. The  court  thereupon  sustained  the 
objection.)"  The  testimony  offered  In  sup- 
port of  the  alleged  fraud  was  too  remote, 
under  the  circumstances,  and  was  properly 
excluded.  In  the  absence  of  any  effort  to 
show  an  effort  on  the  part  of  plaintiff  in  er- 
ror to  rescind  the  contract  upon  the  dis- 
covery of  the  alleged  fraud.  The  testimony 
was  properly  rejected.    U  this  testimony  wsk 
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properly  excluded,  the  court  committed  no 
reversible  error  in  giving  and  refusing  in- 
structions. The  motion  for  a  new  trial  was 
properly  overruled.  The  judgtuent  Is  affirm- 
ed. 

MAHAN,  P.  J.  (dissenting).  I  cannot  con- 
cnr  with  my  brother  Judges  in  their  judgment 
in  this  case.  By  their  petition,  the  defend- 
ants In  error  sought  to  recover  from  the  plahi- 
tlff  in  error  the  amount  of  an  indebtedness 
due  to  defendants  ih  error  from  one  Kramer 
for  goods  sold  to  him,  by  reason  of  an  al- 
leged contract  between  Kramer  and  plaintiff 
In  error,  whereby  Kramer  sold  them  a  stock 
of  goods,  and  as  a  part  of  the  consideration 
therefor  plaintiff  promised  to  pay  to  defend- 
ants In  error  their  claim  against  Kramer. 
The  answer  and  the  evidence  disclose  a  dif- 
ferent state  of  facts.  In  my  view.  The  an- 
swer sets  forth  a  prior  contract  between  Kra- 
mer and  the  Hargadlne-McKlttrlck  Dry-Goods 
Company,  under  which  the  dry-goods  com- 
pany had  a  right  to  the  possession  of  the 
stock  of  goods  at  any  time,  not  a  part  of  the 
goods,  as  stated  in  the  first  clause  of  the 
syllabus  of  the  majority  of  this  court.  After 
this  contract  was  made,  Kramer  was  permit- 
ted to  manage  the  business  for  some  months, 
making  statements  at  stated  times,  as  pro- 
vided by  the  contract,  and  receiving  a  fixed 
salary.  The  contract  also  limited  the  amount 
of  esq^nse  to  be  Incurred,  provided  that  the 
I  dry-goods  company  should  furnish  a  given 
amount  of  addition  to  the  stock,  and  that 
Kramer  should  be  permitted  to.  buy  goods 
not  exceeding  a  certain  amount  from  other 
bouses,  to  be  promptly  reported  to,  and  paid 
for  through,  the  dry-goods  company.  The 
business  not  proving  satisfactory,  the  debt  of 
Kramer-  rather  increasing  than  being  re- 
duced by  the  proceeds  of  the  sales  made  by 
ECramer,  the  Hargadlne-McKittrick  Dry-Goods 
Company  resumed  possession,  surrendering 
tbeir  evidence  of  debt  to  Kramer,  amounting 
to  about  ?17,000.  The  value  of  the  property 
taken  possession  of  was  about  $8,000.  The 
reports  of  Kramer,  prior  to  and  at  the  time  of 
the  surrendering  of  the  possession  by  him, 
disclosed  a  small  Indebtedness  for  rent,  and 
some  other  Items  probably.  Relying  upon 
these  statements  to  represent  the  true  condi- 
tion of  affairs,  the  Hargadlne-McKittrick  Dry- 
Goods  Company  agreed,  by  a  letter  to  Kra- 
mer announcing  their  intention  to  discontinue 
tike  arrangement  and  resume  possession  of 
tbe  stock,  to  pay  all  the  Indebtedness  con- 
tracted by  Kramer,  and  start  him  off  anew. 
His  reports,  however,  as  to  purchases  of 
goods,  were  false;  made  with  intent  to  de- 
ceive the  Hargadlne-McKittrick  Dry-Goods 
Company.  So  that,  when  they  made  the 
promise  to  pay  the  outstanding  debts  of  Kra- 
mer, the  claim  of  Swofford  Bros,  was  un- 
known to  the  Hargadlne-McKittrick  Dry- 
Ooods  Company,  and  was  not  In  their  con- 
templation in  maldug  the  promise,  having 
oeen  purposely  concealed  from  them  by  Kra- 


mer. Upon  the  trial,  the  plaintiff  company 
having  proved  Kramer's  Indebtedness  to  It, 
and  tbe  promise  In  writing  of  the  Hargadine- 
HcKlttrick  Dry-Goods  Company  to  pay  Kra- 
mer's Indebtedness  growing  out  of  the  busi- 
ness, the  defendant  offered  to  prove  the  fraud- 
ulent practices  of  Kramer,  by  which  it  was 
induced  to  make  the  promise,  and  the  trial 
court,  upon  the  objection  of  the  plaintiff 
company,  held  such  proof  of  fraud  on  Kra- 
mer's part  to  be  inadmissible^  unless  the  de- 
fendant would  also  prove  that  it  bad  re- 
scinded the  transaction  In  toto  by  restoring 
to  Kramer  the  stock  of  goods  and  putting 
Kramer  in  statu  quo.  My  judgment  is  that 
this  was  error;  that  a  rescission  was  not  nec- 
essary between  Blramer  and  the  dry-goods 
company  to  enable  it  to  defend  against  its 
promise;  that  the  rule  of  law  announced  by 
the  supreme  court  in  Clay  v.  Woodrum,  46 
Kan.  110,  25  Pac.  619,  applies.  Had  Kramer 
been  compelled  by  the  Swofford  Company  to 
pay  the  debt,  could  he  have  enforced  the 
promise  induced  by  his  fraud  in  an  acticm 
for  indemnity?  His  fraudulent  acts  inducing 
the  promise  would  have  been  good  defense. 
The  Swoffords  occupy  no  better  position  than 
would  Kramer  have  occupied.  The  court  al- 
so refused  to  Instruct  the  jury  to  this  ef- 
fect This  was  also  error.  In  my  view  of 
the  case,  the  judgment  should  be  reversed, 
and  a  new  trial  awarded. 


(10  Kan.  App.  1«7) 
ANDERSON  v.  CANTER  et  al. 
(Oanrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, m  D.    Jan.  1,  1901.) 

EJECTMBNT— B  VI DBNCB:— LI  MrTATIONS— 
COMPROMISE— INSTRUCTIONS. 

1.  In  an  action  to  recover  the  possession  of 
land,  where  the  defendant's  answer  is  a  gen- 
eral denial,  it  is  not  error  to  permit  him  to 
prove  by  parol  evidence  that  prior  to  the  begin- 
ning of  the  suit,  to  settle  the  controversy  be- 
tween them  respecting  the  land,  they  agreed 
upon  a  division  thereof;  that  they  made  con- 
veyances to  each  other  by  which  they  intend- 
ed to  convey  the  respective  tracts  according 
to  the  settlement;  that  they  moved  the  di- 
vision fence  accordingly,  and  each  went  into 
possession  of  the  tract  intended  to  be  convey- 
ed, notwithstanding  the  deeds  do  not  convey 
the  land  by  reason  of  an  insufScient  descrip- 
tion. 

2.  Where  the  statute  of  limitations  govern- 
ing actions  to  recover  the  possession  of  lands, 
bein^  section  16  of  the  Code,  begins  to  run, 
It  will  not  be  suspended  by  the  parties  in  in- 
terest entering  into  negotiations  for  a  compro- 
mise. 

3.  In  such  action  it  is  not  error  for  the  court 
to  ref nse  to  Instruct  the  jury  that  the  imperfect 
descriptions  do  not  convey  the  legal  title. 

4.  It  was  not  error  to  refuse  to  instruct  the 
jury  that  the  defendant  could  not  avail  himself 
of  the  statute  of  limitations  unless  he  had  paid 
the  taxes  on  the  land  during  the  running  there- 
of. 

5.  The  court  told  the  jury  that  if  the  parties 
had  made  a  contract  of  settlement  concerning 
their  dispute  about  the  land  and  Its  possession, 
and  bad  executed  the  same,  and,  to  carry  tlie 
same  into  effect,  had  made  and  delivered  their 
respective  deeds  for  portions  of  the  laud,  they 
were  bound  by  such  agreement  of  settlement, 
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notwithstanVling  the  deeds  did  not  sufEcicntly 
describe  the  land  to  convey  the  legal  title; 
and  that,  if  they  so  found,  their  verdict  should 
be  for  the  defendant.  Held  not  to  be  error. 
A  defendant  may,  in  such  case,  rely  upon  an 
equitable  title  to  sustain  bis  possession, 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Doniphan  county; 
R.  M.  Emery,  Judge. 

Action  by  Eugenlus  Anderson  against  Wil- 
liam Canter  and  Ella  Canter.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

A.  Bowers  and  W.  D.  Webb,  for  plaintiff 
In  error.  Albert  Perry  and  A.  L.  Perry,  for 
defendants  In  error. 

MAHAN,  P.  J.  Plaintiff  In  error  sued  de- 
fendants in  error  to  recover  the  possession  of  a 
certain  tract  of  land,  alleging  title  in  fee  and 
right  of  possession.  The  answer  was  a  gen- 
eral denial  and  plea  of  the  statute  of  limita- 
tions. On  the  second  trial  to  the  court  and 
Jiu7  there  was  a  verdict  and  Judgment  for 
the  defendants.  Plaintiff  appeals.  The  tract 
of  land  In  controversy  was  accretion  caused 
by  the  change  of  channel  of  the  Missouri 
river.  The  parties  to  the  cause  were  owners 
of  different  tracts  of  land  surveyed  by  the 
government,  and  originally  bounded  In  part 
by  the  meander  line  of  the  river,  and  the  con- 
troversy was  as  to  whose  land  the  tract  In 
controversy  was  an  accretion. 

The  first  error  assigned  Is  that  the  court 
permitted  the  defendants  to  give  oral  testi- 
mony In  regard  to  an  agreement  of  settle- 
ment between  the  parties  respecting  this  land, 
upon  tiie  ground  that  it  violated  the  statute 
of  frauds.  The  contract  proven  In  this  way 
was  an  executed  one.  The  controversy  exist- 
ing, the  parties  got  together,  and  agreed  up- 
on the  boundary  line,  and  established  it  by 
the  construction  of  a  fence  and  the  execution 
of  deeds  by  the  respective  parties  quitclaim- 
ing to  each  other,  so  the  deeds  provided,  as 
th£y  supposed,  for  a  division  of  the  land  upon 
the  agreed  line.  The  agreement  was  carried 
out,  the  deeds  made  and  delivered,  the  fence 
built,  and  the  parties  went  into  possession  of 
the  respective  tracts  according  to  the  agree- 
ment, and  remained  In  possession  for  a  num- 
ber of  years.  In  this  there  was  no  violation 
of  the  statute  of  frauds.  In  support  of  this 
ruling  of  the  district  court,  see  Earnsliaw  v. 
Crout,  23  Kan.  560;  Clayton  v.  School  Dlst, 
20  Kan.  256;  Wicks  v.  Smith,  18  Kan.  512; 
Edwards  v.  Fry,  9  Kan.  417;  Armstrong  v. 
Browniield,  32  Kan.  116,  4  Pac.  185. 

The  second,  third,  fourth,  fifth,  sixth,  sev- 
enth, eighth,  ninth,  and  tenth  assignments  of 
error  are  based  upon  this  same  contention, 
namely,  that.it  was  not  competent  to  prove 
this  transaction,  and  introduce  the  deeds  in 
evidence,  notwithstanding  the  description 
therein  was  probably  InsufBcient  to  convey 
the  land  as  agreed  upon. 

The  eleventh  and  twelfth  assignments  of 
error  are  based  upon  the  refusal  of  the  court 
to  give  an  instruction  that  the  second  clause 


of  the  answer  was  not  sufficient  to  present 
an  Issue  of  the  bar  of  the  statute  of  limita- 
tions. The  answer  was,  in  effect,  that  the 
cause  of  action  of  the  plaintiff.  If  h»^ad  any, 
had  not  accrued  to  him  within  15  years. 
This  is  a  sufficient  plea  of  the  statute  of  lim- 
itations. 

The  thirteenth  assignment  of  error  is  that 
the  court  refused  to  Instruct  the  Jury  that  the 
statute  of  limitations  would  not  run  as 
against  the  plaintiff  during  negotiations  be- 
tween the  parties  for  a  settlement  of  the  con- 
troversy. The  statute  makes  no  such  excep- 
tion, and  the  Instruction  was  properly  refused. 

The  fourteenth  assignment  of  error  is  that 
tbe  court  refused  to  Instruct  the  Jury  tbat  the 
agreement  of  compromise  under  which  the 
defendants  conceded  20  rods  of  tbe  land  to 
tbe  plaintiff  and  deeded  the  same  to  him, 
taking  the  plaintifTs  quitclaim  for  the  re- 
mainder of  the  land  in'  controversy,  was 
such  a  break  in  the  continuity  of  the  posses- 
sion of  the  defendants  as  precluded  them 
taking  advantage  of  the  15-year  statute. 
Tbe  court  gave  this  instruction  In  substance, 
though  not  in  the  same  form,  in  the  thir- 
teenth paragraph  of  its  instructions  to  the 
Jury. 

The  fifteenth  assignlnent  of  error  is  that 
the  court  refused  to  instruct  the  Jury  that 
the  deed  made  March  13,  1895,  pursuant  to 
the  compromise  heretofore  spoken  of,  did 
not  convey  any  lands  to  the  defendants,  and 
that  they  could  not  hold  any  land,  or  any 
part  thereof,  under  the  deed. 

The  sixteenth  and  seventeenth  instructions 
are  the  same  in  substance.  If  that  deed  had 
been  the  only  evidence  of  the  right  of  pos- 
session relied  upon  by  the  defendants,  the 
instruction  would  have  been  applicable.  But 
It  was  not  a  question  as  to  whether  the  de- 
fendants were  entitled  to  the  possession  of 
the  land  under  the  deed,  but  under  all  the 
facts  and  circumstances  shown  in  connec- 
tion therewith.  It  was  not  competent  to  sin- 
gle out  one  item  of  evidence,  and  say  the  de- 
fendants could  not  recover  on  that  alone. 

The  eighteenth  assignment  of  error  Is  that 
the  court  refused  to  instruct  the  Jury  that 
tbe  defendants  could  not  successfully  resist 
the  claim  of  the  plaintiff  under  their  plea  of 
tbe  statute  of  limitation  unless  they  had  paid 
the  taxes  on  the  lands.  We  know  of  no 
such  rule  of  law  applicable  to  the  facts  of 
this  case. 

The  nineteenth  assignment  of  error  is  that 
the  court  refused  to  instruct  the  Jury  that  a 
payment  of  taxes  on  the  tracts  of  lands  own- 
ed by  the  philutiff,  and  to  which  he  claimed 
the  accretions  bad  been  made,  was  a  pay- 
ment of  the  taxes  on  the  accretions  per  se, 
and  that,  if  the  plaintiff  paid  them  during 
the  15-year8  possession  of  the  defendants, 
that  possession  was  not  exclusive.  The  evi- 
dence in  the  record  does  not  authorize  the 
instruction,  because  the  proof  of  payment  of 
taxes  was  confined  to  an  assessment  of  the 
original  acres  of  land,,  and  not  of  any  accre- 
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tions.    Nor  would  the  proposition  be  tenable 
even  li  the  evidence  justified  It. 

The  twentieth  assignment  of  error  Is  that 
the  court  refused  to  give  several  instructions 
at  the  request  of  the  plaintiff.  The  Instruc- 
tions were  given  by  the  court  In  Its  charge. 

The  twenty-first  assignment  of  error  Is 
that  the  court  refused  to  give  an  instruction 
retiuested  by  the  plaintiff.  The  Instruction 
le  not  set  out  In  the  brief. 

The  refusal  to  give  the  Instruction,  the 
basis  of  the  twenty-third  assignment  of  er- 
ror, is  without  merit,  as  the  court  gave  It  to 
the  Jury  In  its  own  charge.  The  same  Is  true 
of  the  twenty-third  and  twenty-fourth  and 
twenty-sixth  and  twenty-seventh  assign- 
inents  of  error. 

liie  twenty-eighth  and  twenty-ninth  as- 
signments of  error  are  that  the  court  misdi- 
rected the  Jury,  first,  in  telling  them  that,  to 
constitute  adverse  possession  of  land  so  as 
to  bar  an  action  for  Its  recovery,  the  posses- 
sion must  be  actual,  c^en,  continuous,  and 
exclusive.  The  plaintiffs  had  requested  the 
court  to  give  this  Instruction  In  three  differ- 
ent forms,  and  now  they  object  to  the  cofjrt 
giving  It  It  was  not  error.  Again,  they  say 
the  court  erred  in  saying  to  the  Jury  that  If 
It  found  from  the  evidence  that  on  the  date 
named  therein  the  plaintiff  and  the  defend- 
ants, for  the  purpose  of  settling  their  re- 
spective rights  to  these  accretions,  agreed  to 
adjust  their  differences  by  the  defendant  and 
bis  wife  deeding  to  the  plaintiff  a  strip  20 
rods  wide  on  the  west  side  of  the  tract,  and 
the  plaintiff  and  his  wife  executing  to  the 
defendants  a  quitclaim  for  the  remainder 
of  the  tract,  and  that  in  pursuance  of  that 
agreement  they  did  execute  and  deliver  to 
each  other  the  deeds  which  they  supposed- 
carried  out  their  Intentions,  such  deeds,  al- 
though defective  In  form,  were  available  to 
the  parties  as  muniments  of  title,  and  es- 
topped each  from  claiming  title  to  the  land, 
conveyed  to  the  other.  This  is  simply  say- 
ing that  parties  are  bound  by  their  agree- 
ments carried  Into  execution  in  settlement 
of  differences  existing  between  them.  There 
can  be  no  doubt  about  the  correctness  of 
this  proposition.  Again,  plaintiff  says  that 
the  court  erred  in  saying  to  the  Jury  that  if 
they  find  from  the  evidence  that  such  deeds 
were  executed  and  delivered  In  pursuance  of 
such  agreement,  and  the  parties  stalled  out 
the  line  between  their  lands  as  agreed  upon, 
and  that  Canter  then  moved  bis  fence  to 
the  Une  so  agreed  upon,  and  the  parties  since 
said  time  have  occupied  up  to  the  fence,  rec- 
ognizing It  as  the  correct  line  between  them, 
each  is  estopped  from  claiming  the  land  of 
the  other,  and  that  such  line  and  fence 
bounds  the  possessions  of  the  respective  par- 
ties, and  that  the  Jury  in  such  case  should 
find  for  the  defendants.  This  is  a  repetition 
of  the  former  instruction,  with  the  addition, 
however,  that  the  parties  had  carried  their 
agreement  into  execution  by  the  establish- 
ment of  the  line,  the  building  of  a  f^nce,  and 


the  recognition  thereof  for  a  number  of 
years;  that  Is,  If  the  parties  have  a  differ- 
ence about  the  true  line  of  division  between 
their  respective  lands,  make  a  contract  of 
settlement,  and  execute  the  same,  and  abide 
by  it  a  number  of  years,  that  neither  party 
Is  at  liberty  to  repudiate  It  at  pleasure.  This 
is  not  only  good  morals,  but  good  law. 

The  other  Instruction  complained  of  was 
to  the  effect  that  the  plaintiff  could  not  re- 
scind this  agreement  without  putting  the  de- 
fendant in  statu  quo,  claiming  that  the  same 
was  Induced  by  the  fraudulent  representa- 
tions of  the  defendant.    This  was  not  error. 

The  thirtieth  assignment  of  error  Is  that 
the  court  denied  the  plaintitt  s  motion  for 
Judgment  upon  the  special  findings  of  fact. 
This  Is  based  upon  the  contentions  hereto- 
fore noticed,  and,  they  having  failed,  this 
must  likewise  fall. 

The  remaining  contention  is  that  the  court 
denied  the  plaintiff's  motion  for  a  new  trial. 
In  this  plaintiff  relies  upon  his  preceding 
assignments  of  error.  There  having  been 
no  prejudicial  error  committed  by  the  court 
that  would  warrant  it  In  granting  the  plain- 
tiff a  new  trial,  the  motion  was  properly 
overruled,  and  the  Judgment  must  be  af- 
firmed. 

(10  Kan.  App.  211) 

crry  op  ROSEDALB  t.  OOSGROVE  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, a  D.    Jan.  1,  1901.) 

DEFECTIVE  STREET— NEGLIGENCE. 
The  city  of  Rosedale  opened  to  travel  29 
feet  in  width  of  one  of  its  streets,  and  in  tlie 
remaining  portion  of  the  width  of  the  street 
dug  an  open  drain  15  feet  wide  at  the  top,  5 
feet  deep,  with  sloping  banks.  Across  this 
drain,  to  an  alley,  was  placed  a  footwalk  nsed 
by  the  inhabitants  of  the  city.  Beld,  that  it 
was  a  question  of  fact  for  the  jury  to  say 
whether  it  was  negligence  not  to  provide  rail- 
ings or  barriers  to  said  crossing. 
.(Syllabus  by  the  Court.) 

Error  from  court  of  common  pleas,  Wyan- 
dotte county;   Wiiiiam  G.  Holt,  Judge. 

Action  by  James  E.  and  Annie  Cosgrove 
against  the  city  of  Rosedale.  Judgment  for 
plaintiffs.    Defendant  brings  error.    Atilrmed. 

Philip  Erhardt  and  Hutching  &  Keplinger, 
for  plaintiff  In  error.  Edwin  S.  McAnany, 
Daniel  O'Bytne,  and  Leon  Block,  for  defend- 
ants In  error. 

MAHA^,  P.  J.  This  was  an  action  in  the 
common  pleas  court  of  Wyandotte  county 
against  the  city  of  Rosedale  to  recover  dam- 
ages on  account  of  the  death  of  the  plaintifTs 
child,  occasioned  by  injuries  received  by  the 
child  through  the  negligence  of  the  city  in 
failing  to  keep  one  of  Its  streets  in  a  safe 
condition  for  public  travel.  By  the  author- 
ity of  the  city,  a  drain  had  been  excavated 
along  the  side  of  Oak  street  about  13  feet 
wide,  5  feet  deep,  and  several  blocks  in 
length.    Across  this  drain,  at  the  intersection 
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of  an  alley,  bad  been  placed  by  some  one  a 
timber  for  a  crossing  over  that  portion  of 
the  street  remaining  intact  to  the  property 
on  that  side  of  the  street  where  the  excava- 
tion existed.  This  crossing  was  left  without 
rails  or  barriers,  and  the  child  of  the  plain- 
tiff, 7  years  of  age.  In  crossing  thereon,  had 
fallen  Into  the  excavation  upon  stone  in  the 
bottom  thereof,  and  had  thereby  received  in- 
juries which  resulted  in  her  death.  The  main 
question  was  as  to  the  responsibility  of  the 
city  for  the  unsafe  condition  of  this  cross- 
ing. Also  there  was  a  question  as  to  wheth- 
er or  not  there  was  negligence,  under  all  the 
facts  and  circumstances  existing  at  the  time. 
In  the  failure  to  erect  rails  or  barriers  to  pre- 
vent accidents  to  those  crossing  the  excava- 
tion. There  was  a  trial  to  the  court  and  jury, 
and  a  judgment  for  the  plaintiff  in  the  sum 
of  $2,000.  Upon  the  proceedings  resulting  In 
this  judgment  the  plaintiff  specifies  the  fol- 
lowing errors  of  the  trial  court:  (1)  In  over- 
ruling the  objection  of  the  city  to  the  intro- 
duction of  any  evidence  under  the  petition, 
for  the  reason  that  it  did  not  contain  or  state 
facts  sufficient  to  conBtitute  a  cause  of  ac- 
tion against  It  (2)  In  overruling  the  city's 
demurrer  to  the  plaintiff's  evidence.  (3)  In 
refusing  to  strike  out  evidence  with  reference 
to  the  decayed  place  in  the  timber  constitut- 
ing the  crossing,  for  the  reason  that  such  con- 
dition was  not  averred  as  an  act  of  negligence 
In  the  petition.  The  fourth  and  fifth  assign- 
ments of  error  are  based  upon  instructions 
given  to  the  jury.  The  sixth  is  based  upon 
instructions  refused  which  were  requested  by 
the  city,  and  the  seventh  in  denying  the  CII7 
a  new  trial. 

In  support  of  the  first  assignment  of  error 
It  Is  urged  that  the  sole  ground  of  negligence 
alleged  in  the  petition  Is  that  the  city  per- 
mitted a  footbridge  spanning  this  excava- 
tion to  be  without  guards  or  side  rails,  and 
that  it  may  be  said  as  a  matter  of  law  that 
this  was  not  an  allegation  of  negligence  at 
all;  .that,  as  a  matter  of  law.  It  must  be 
held  that  such  a  bridge  was  reasonably  safe 
for  any  person  who  was  fit  to  be  abroad  with- 
out an  attendant  TVe  must  respond  thereto 
that  It  cannot  be  said  as  a  matter  of  law  that 
this  was  not  an  allegation  of  negligence  upon 
the  part  of  the  city.  Whether  It  was  negli- 
gence or  not  to  leave  the  crossing  without 
barriers  or  side  rails  Is  a  question  of  fact  to 
be  determined  by  the  jury  under  all  the  cir- 
cumstances upon  the  evidence  at  the  trlaL 
Under  certain  conditions  It  might  be,  and  un- 
der others  It  would  not  be.  See  2  Dill.  Mun. 
Corp.  (3d  Ed.)  $  lOvw;  City  of  Wyandotte  v. 
Gibson,  25  Kan.  230;  City  of  Wellington  t. 
Gregson,  31  Kan.  00,  1  Pac.  288;  Maultby  v. 
City  of  Leavenworth,  28  Kan.  745;  Osage  City 
V.  Brown,  27  Kan.  74.  It  being  a  question  of 
fact  and  not  a  question  to  be  resolved  by  the 
court  as  a  matter  of  law,  the  court  properly 
overruled  the  demurrer  to  the  petition,  and 
submitted  the  evidence  to  the  jury  to  say 
whether  or  not,  under  all  the  circumstances, 


the  city  was  negligent  In  omitting  the  bar- 
riers or  Bide  rails. 

Under  the  second  assignment  of  error  the 
same  {H-opositlon  is  urged,— that  is,  that  the 
evidence  showed  no  facts  to  render  the  city 
liable  for  omitting  guards  or  side  rails;  that 
it  showed  no  necessity  therefor.  We  are  of 
the  opinion  that  if  there  was  nothing  else, 
the  evidence  that  the  child  did  fall  and  was 
killed  In  the  manner  and  under  the  circum- 
stances under  which  her  fall  occurred  Is  suf- 
ficient evidence  for  the  necessity  of  side  rails 
or  barriers  to  the  crossing,  assuming  that  the 
city  was  at  all  responsible  for  the  situation. 
It  is  further  argued  under  this  assignment 
that  the  evidence  shows  that  the  immediate 
and  proximate  cause  of  Injury  was  not  the 
want  of  railings  or  barriers,  but  that  It  was 
the  intervention  of  an  Intentional  act  of  an 
intelligent  agency;  that  Is,  that  a  little  boy. 
3  or  4  years  old,  who  was  in  the  company  of 
boys  and  girls  crossing  the  footbridge,  push- 
ed the  child  off  the  crossing.  The  record 
falls  to  sustain  this  contention;  that  is.  it 
does  not  show  that  the  child  was  pushed  off 
the  crossing,  but,  on  the  contrary.  It  shows 
that  while  the  children  were  all  upon  the 
footbridge,  waiting  for  a  team  to  pass  the 
end  of  the  footbridge  so  that  they  might  pro- 
ceed, the  little  girl  attempted  to  turn  about 
and  speak  to  a  companion,  and  In  so  doing 
tripped  and  fell. 

Under  the  third  specification  it  Is  said  that 
the  court  erred  In  not  withdrawing  from  the 
consideration  of  the  jury  all  evidence  in  re- 
lation to  the  decayed  place  or  defect  In  the 
plank  or  footbridge  which  caught  the  child's 
foot  and  occasioned  her  fall,  for  the  reason 
that  it  was  not  charged  in  the  petition  as  a 
ground  of  negligence  upon  which  to  base  a 
recovery.  There  seem  to  us  to  be  two  suffi- 
cient answers  to  this  objection.  The  first  Is 
that  there  was  no  objection  to  the  evidence, 
and  no  motion  to  strike  It  out  In  the  first  in- 
stance; that  Is,  the  evidence  disclosing  the 
circumstances  under  which  the  child  fell  and 
came  to  her  death.  There  was  a  motion  to 
strike  out  some  evidence  In  respect  thereto 
at  a  later  progress  of  the  trial,  which  did  not 
materially  affect  the  right  of  the  plaintiff  in 
error.  Another  answer  is  that  It  was  not 
sought  to  use  this  fact  as  the  basis  of  recov- 
ery at  all,  but  merely  as  a  part  of  the  occur- 
rence,—the  res  gesta;,— and  was  competent  to 
disclose  the  same  as  such.  We  say  it  was 
not  relied  upon  as  an  act  of  negligence  upon 
which  to  base  a  recovery,  and  there  is  noth- 
ing In  the  record  which  would  indicate  that 
the  jury  conld  possibly  be  misled  Into  such 
a  conclusion.  The  criticism  of  the  first  in- 
struction of  the  court  is  that  it  left  it  to  the 
jury  to  say  whether  the  footbridge  was  rea- 
sonably safe  without  railings.  We  are  of 
the  opinion  that  it  was  a  question  of  fact 
properly  left  to  the  Jury  to  determine  under 
all  the  circumstances  and  conditions  disclos- 
ed at  the  trlaL 

The  criticism  of  the  tenth  Instruction  ot 
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the  court  tinder  the  fifth  assignment  of  er- 
ror Is:  "Can  a  city  be  held  liable  for  an 
accident  happening  in  an  unimproved  part 
of  a  platted  street  in  a  remote  part  of  a 
small  town,  and  upon  a  footlog  or  plank 
placed  by  private  persons,  for  their  own  con- 
Tenience,  across  an  open  ravine,  when  such 
plank  is  not  a  part  of  any  walk  or  traveled 
way  erected  or  prepared  by  the  city  for  the 
public  travel,  and  when  said  plank  or  foot- 
log  is  used  to  go  from  a  street  across  the 
ravine  onto  private  grounds;  it  being  far- 
ther taken  into  consideration  that  the  ci^ 
bad  provided  a  safe  and  convenient  roadwaj, 
thirty  or  forty  feet  wide,  along  said  street, 
ample  for  all  travel  along  the  same,  and 
where  such  footlog  Is  not  used  generally  by 
the  traveling  public?"  If  this  statement  of 
the  case  was  sustained  by  the  evidence, 
counsel's  contention  might  be  correct,  prob- 
ably would  be  correct  The  excavation  was 
a  part  of  the  Improvement  of  the  street 
made  by  the  city.  The  crossing,  although 
originally  made  by  a  proprietor  of  an  ad- 
dition to  the  city,  was  adopted  and  used  by 
the  public  as  a  means  of  crossing  that  part 
of  the  street  in  connection  with  that  part 
of  the  street  used  as  a  roadway,  and  was 
used  by  the  public  as  a  matter  of  public 
convenience,  and  was  entirely  upon  public 
groond  of  which  the  city  had  charge,  and 
for  the  care  of  which  It  was  responsible. 

Under  the  sixth  assignment  of  error,  which 
Is  based  upon  the  refusal  of  the  court  to 
give  certain  instructions  asked  by  the  city, 
and  the  seventh,  which  is  In  denying  the 
motion  for  a  new  trial,  and  which  are  by 
counsel,  in  their  brief,  discussed  together,  it 
Is  said,  first,  that  the  evidence  was  insuffi- 
cient to. show  any  liability  on  the  part  of 
the  city,  and  in  this  connection  is  substan- 
tially repeated  the  statement  heretofore  quot- 
ed. But  counsel  say  further  that  their  chief 
objection  is  of  a  more  fundamental  nature; 
that  the  accident  which  occasioned  the  death 
of  the  child  was  not  one  which  the  city 
should  have  Anticipated  as  a  natural  and  or- 
dinary result  of  leaving  a  footwalk  without 
Tailings;  that  the  foot  walk  was  not  in  gen- 
eral use;  that  its  use  was  very  limited,  and 
not  by  the  traveling  public;  that  in  every 
city  there  are  thousands  of  places  adjacent 
to  streets  and  alleys  which  are  less  safe  than 
others,  and  at  which  accidents  are  happening 
from  time  to  time;  that  it  could  not  have 
been  anticipated  that  any  person  fit  to  be 
abroad  without  attendants  would  fall  from 
such  a  crossing,  etc.  Counsel  are  not  sustain- 
ed by  the  record  in  many  of  their  assump- 
tions of  fact.  The  evidence  discloses  that 
this  footbridge  was  used  continuously,  and 
for  a  number  of  years,  by  the  public  general- 
ly, but  not  to  so  great  an  extent  as  in  the 
most  populous  part  of  Kansas  City,  of  which 
Rosedale  Is  a  suburb;  and  it  is  not  reason- 
able to  say  that  a  city  should  not  anticipate 
that  a  fall  might  occur  to  a  person  crossing 
a  footbridge  14  inches  wide  and  20  feet  long, 
63  P.-19 


5  feet  above  the  bottom  of  the  excavation, 
the  bottom  of  which  was  covered  with  rough 
and  Jngged  rocks.  It  was  for  the  Jury  to 
say;  and  it  cannot  be  said  as  a  matter  of 
law  that  such  a  result  was  not  the  natural 
and  ordinary  result  to  be  anticipated  from 
the  conditions  disclosed  by  the  evidence. 
The  Judgment  is  affirmed. 


SCHALIi  et  al.  t.  FLER. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 

nient,  B.  D.    Jan.  1,  1901.) 

JUSTICES  OF  THE  PEACE^FINAL  ORDER. 

An  order  of  a  justice  granting  a  new  trial 

is  not  a  final  order  from  which  a  writ  of  error 

lies. 

Error  from  district  court,  Leavenworth 
county;  Louis  A.  Myers,  Judge. 

Action  by  Thomas  B.  Schall  and  John  W. 
Schall  against  J.  K.  B'ler.  An  order  of  a 
Justice  granting  a  new  trial  was  taken  by 
writ  of  error  to  the  district  court,  which  dis- 
missed the  petition.  From  that  order  plain- 
tiffs bring  error.    Affirmed. 

Atwood  &  Hooper,  for  plaintiffs  in  error. 
John  T.  O'Keefe,  for  defendant  in  error. 

PUR  CURIAM.  By  this  proceeding  In  error 
plaintiffs  seek  to  have  reviewed  an  order 
made  by  the  district  court  dismissing  a  peti- 
tion in  error  from  that  court  from  an  order  of 
a  Justice  of  the  peace  granting  a  new -trial. 
It  is  contended  tliat  the  district  court  based 
its  order  dismissing  the  proceeding  exclu- 
sively upon  the  grounds  that  the  summona 
in  error  Issued  by  the  clerk  of  that  court 
recited  that  the  petition  in  error  was  filed 
the  day  after  the  summons  in  error  was  is- 
sued. The  record  rather  discloses  that  the 
district  court  dismissed  the  proceeding  for 
want  of  Jurisdiction.  In  this  we  are  of  the 
opinion  that  the  district  court  Is  correct.  The 
statute  gives  the  district  court  Jurisdiction 
to  review  a  Judgment  rendered  or  a  final 
order  made  by  a  Justice  of  the  peace.  An 
order  granting  a  new  trial  is  not  a  final  or- 
der. See  section  543,  Code  (Gen.  St  1889); 
section  8,  c.  83,  p.  11,  2  Webb's  Gen.  St  1897. 
If  the  court  had  Jurisdiction  at  all  to  review 
the  order,  the  mere  fact  that  the  clerk  of  the 
district  court  committed  an  error  in  reciting 
the  date  of  filing  the  petition  in  the  summons 
in  error  would  not  defeat  such  Jurisdiction; 
but  the  district  court  having  no  power  to 
review  the  order,  properly  sustained  the  mo- 
tion and  made  the  order  dismissing  the  case^ 
and  Its  Judgment  Is  affirmed. 


ao  Kan.  App.  183) 
DOBBS  et  al.  v.  CAMPBELL. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, EL  D.    Jan.  1,  1901.) 
SBTTLBMBNT-CONCLUS1VENES3. 
A  settlement  of  an  account  is  conciusive 
between  the  parties  until  impeached  for  fraud* 
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mistake,  the  omission  of  something,  accident, 
or  undue  advantage  taken;  and  where  such 
settlement  is  evidenced  wholly  by  correspond- 
ence, and  there  is  no  evidence  to  impeach  it,  its 
legal  effect  is  a  matter  of  law  for  the  court, 
and  it  is  error  to  submit  the  same  to  the  jury, 
for  which  error  a  new  trial  was  properly  grant- 
ed in  this  case. 
(Syllnbns  by  the  Court.) 

Eirror  from  district  court,  Shawnee  county; 
Z.  T.  Hazen,  Judge. 

Action  by  Hufih  Campbell  against  Charles 
J.  Dobbs  and  George  B.  Stoker.  Verdict  for 
defendants.  From  an  order  granting  a  new 
trial,  they  bring  error.    Affirmed.  • 

Rossington,  Smith  &  Hlsted,  for  plaintiffs 
In  error.  Stebbtns  &  Evans,  for  defendant  In 
error. 

MAHAN,  P.  J.  This  Is  a  proceeding  to  re- 
verse an  order  granting  a  new  trial.  The 
court  sustained  a  motion  for  a  new  trial 
upon  two  specific  grounds.  The  first  was 
that  he  bad  submitted  to  the  Jury  a  question 
which  he  should  have  decided  as  a  matter 
of  law.  The  action  was  to  recover  money 
collected  by  Dobbs  &  Stoker  as  attorneys  for 
the  plaintier,  Hugh  Campbell.  They  admit- 
ted the  receipt  of  the  money,  and  pleaded 
thereto  a  counterclaim  for  services  perform- 
ed as  attorneys  by  them,  and  for  which 
they  averred  the  plaintiff  promised  to  pay 
them  their  reasonable  value,  and  that  such 
reasonable  value  was  the  sum  of  one  thou- 
sand and  odd  dollars.  The  relations  between 
the  parties  were  not  denied.  The  business 
■was  conducted  exclusively  by  correspondence. 
The  plaintiff  resides  In  Edinburgh,  Scotland, 
and  the  defendants  in  Topeka,  Kan.  In  the 
first  instance  the  plaintiff  sought  advice  of 
Call  &  Ingalls  respecting  certain  debentures 
owned  by  him  and  Issued  by  the  Kansas  In- 
vestment Company,  respecting  which  a  suit 
was  pending  in  Scotland.  The  letter  to  Call 
&  Ingalls  was  turned  over  to  the  defendants, 
Dobbs  &  Stoker,  who  succeeded  to  the  busi- 
ness of  Call  &  Ingalls.  A  considerable  cor- 
respondence ensued.  The  defendants  attend- 
ed upon  a  commission  at  taking  of  deposi- 
tions to  be  used  in  the  course  of  the  cause  in 
Scotland.  In  all  the  letters  written  by  Dobbs 
&  Stoker  they  urged  the  plaintiff  to  employ 
them,  and  to  attempt  the  collection  of  the  de- 
bentures from  the  stockholders  of  the  Kansas 
Investment  Company.  This  the  plaintiff  de- 
cUned  to  do.  On  the  12th  of  March,  1896, 
some  two  years  after  the  first  letter  written 
by  the  plaintiff's  solicitor  In  Scotland  to  Call 
&  Ingalls,  the  defendants  used  in  their  letter 
this  language:  "We  fear  that  if  there  is 
much  more  delay  these  different  stockholders 
that  we  have  referred  to  will  In  some  way 
transfer  their  stock  so  as  to  avoid  their  lia- 
bility. We  win.  however,  look  Into  the  mat- 
ter more  carefully,  and  in  the  meantime  let 
us  hear  from  you  by  return  mail  whether 
your  client  is  willing  to  advance  the  money 
to  cover  costs;  for,  if  be  is  not,  it  is  hardly 
worth  while  for  us  to  spend  further  time  on 


the  case,  and  we  will  present  our  account, 
covering  small  fee  for  services  already  ren- 
dered." This  concludes  the  letter.  In  re- 
sponse thereto  the  ~  solicitor  of  the  plaintiff 
wrote,  giving  them  his  views  at  some  length 
regarding  the  situation,  and  advises  them  that 
Mr.  Campbell  has  been  advised  to  commence 
another  suit  in  Scotland  against  the  Kansas 
Investment  Company  and  two  other  compa- 
nies, and  hopes  for  success  therein.  Much 
stronger  he  expresses  It  than  the  defendants 
seem  to  have  on  their  side  of  the  water,  and 
concludes:  "If  you  desire  to  render  your  ac- 
count now,  my  client  will  not  object  to  pay 
a  moderate  fee  for  your  services."  In  re- 
sponse to  this  defendants  write,  advising  the 
solicitor  of  Mr.  Campbell  that  they  are  un- 
willing to  advance  any  costs  to  institute  and 
carry  on  litigation  in  Kansas,  and  say:  "We 
Inclose  you  herewith  account  covering  our  fee 
for  services  to  date,  for  which  kindly  favor 
us  with  remittance."  The  account  was  In- 
closed, and  the  solicitor  of  Mr.  Campbell  ac- 
knowledged the  receipt,  as  follows:  "I  duly 
received  yours  of  the  14th  ulto.,  and  now 
send  you  post-office  wder  £2.2/.  (£2  and  2 
shillings),  in  payment  of  your  account  for  10 
dollars.  Please  own  receipt."  In  Jthe  course 
of  the  trial  the  defendants.  In  support  of  their 
counterclaim,  offered  proof  of  services  ren- 
dered prior  to  this  settlement,  and  their 
value,  claiming  that  this  account  was  only  in- 
tended by  them  to  cover  postage  stamps  and 
stationery;  that  they  did  not  contemplate  at 
the  time  the  correspondence  would  be  discon- 
tinued entirely;  that  there  was  still  hope  of 
their  being  retained  further  In  the  case  and 
in  the  matter  of  the  debenture;  and  that  their 
services  were  reasonably  worth  more  than 
$10,  the  amount  of  the  claim  made,  and  paid 
by  the  plaintiff.  There  was  no  contention 
that  there  was  any  fralid  Inducing  this  state- 
ment of  account,  or  any  mistake  on  their 
part.  The  only  contention  was  that  they  did 
not  intend  that  account  should  cover  their 
services  as  they  stated  in  their  letters  and 
In  the  account  Itself,  but  merely  Intended  It 
to  cover  their  advances  for  postage  and  sta- 
tionery incident  to  the  correspondence.  Up- 
on this  evidence  the  court  submitted  the  ques- 
tion to  the  Jury  to  say  whether  the  defend- 
ants tendered  the  account.  In  fact,  as  they 
stated  they  did  In  their  correspondence,  and 
the  plaintiff  so  received  it  and  paid  It.  or 
whether  it  was,  in  fact,  only  intended  to  cov- 
er postage  and  stationery,  as  they  upon  the 
trial  contended.  The  new  trial  was  granted 
upon  the  hypothesis  that  this  was  error;  that 
the  entire  transaction  being  In  writing,  and 
there  being  no  evidence  sufficient  to  over- 
throw the  effect  thereof,  it  was  the  duty  of 
the  court  to  determine,  the  effect  of  the  writ- 
ing, and  80  tell  the  Jury.  It  is  contended  that 
in  this  the  court  erred;  that  the  new  trial 
was  therefore  improperly  granted. 

This  settlement  of  Account  between  the  par- 
ties could  only  be  overthrown  or  oiwned  or 
corrected  upon  the  ground  of  fraud,  mistake-. 
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omission  of  some  Item,  accident,  or  undue  ad- 
vantage, and  tbe  burden  of  proving  tbese 
necessary  elements  rested  upon  the  defend- 
ants seeking  to  impeacli  tlie  account,  and  the 
rule  Is,  further,  that  a  stronger  case  must  be 
made  where  the  statement  is  in  writing,  as 
in  this  case,  without  any  ambiguity  respecting 
the  terms  thereof.  Now,  the  effect  of  this 
settlement,  unlmpeached,  and  the  evidence 
existing  In  the  writing,  was  for  the  deter- 
mination of  the  court,  and  ought  not  to  be 
submitted  to  the  jury.  See  Goddard  v.  Fos- 
ter, 17  Wall.  123,  21  L.  Ed.  589;  Luckhart  v. 
Ogden,  30  CaL  557;  11  Enc.  PI.  &  Prac.  p. 
SI,  par.  4  et  seq.  The  defendants  wholly 
failed  to  impeach  the  settlement  by  any  evi- 
dence of  fraud  or  undue  advantage  or  acci- 
dent. The  mere  matter  of  what  they  may 
bave  Intended  was  not  competent  to  prove 
by  parol;  that  Is  manifest  by  the  writing, 
which  cannot  be  so  lightly  Impeached.  The 
submission  of  this  question  to  the  Jury,  and 
tbe  admission  of  evidence  of  services  per- 
formed prior  thereto,  was  prejudicial  error 
upon  which  to  predicate  an  order  for  a  new 
triaL  It  is  unnecessary  for  us  to  consider 
tbe  other  ground  npon  which  the  court  based 
Its  order,  as  tills  is  sufficient  to  sustain  It. 
The  order  granting  a  new  trial  Is  affirmed. 


LEVERTON  et  al.  v.  KNEISEL. 
(Oonrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, B.  D.    Jan.  1,  1901.) 
WRIT  OF  BRROR— NECESSARY  PARTIES. 
Where  in  an  action  on  bpnd,  judgment  is 
rendered  for  the  surety  and  against  the  prin- 
cipal,  the   principal  is  a   necessary    party   in 
error  to  reverse  judgment  releasing  the  surety. 

Error  from  district  court,  Atchison  coun- 
ty:   W.  T.  Bland,  Judge. 

Action  by  George  W.  Leverton  and  George 
S.  Hovey  against  Henry  Knelsel  and  others. 
Verdict  for  plaintiffs  against  Henry  Knelsel 
and  for  other  defendants,  and  plaintiffs 
bring  error.    Dismissed. 

Jas.  Falloon,  for  plaintiffs  In  error.  S.  L. 
Ryan  and  Jackson  &  Jackson,  for  defendant 
In  error. 

PER  CURIAM.  This  action  was  original- 
ly brought  In  the  district  court  of  Brown 
county  by  George  W.  Leverton  alone  against 
Henry  Knelsel  and  Henry  Knelsel,  desig- 
nated, respectively,  as  "Henry  Knelsel,  P." 
<princlpal  or  lessee),  and  "Henry  Knelsel, 
B."  (bondsman  or  surety),  for  rent  of  lands 
<lue  for  the  year  1887  upon  a  lease  purport- 
ing to  have  been  executed  by  Henry  Knel- 
sel, P.,  and  npon  a  bond  purporting  to  bave 
been  executed  by  Henry  Knelsel,  P.,  and 
Henry  Knelsel,  B.  But  afterwards  his  part- 
ner, George  S.  Hovey,  was  made  a  party 
plaintiff,  and  tbe  petition  so  amended.  The 
separate  answer  of  the  defendant  Henry 
Knelsel,  B.,  alleged.  In  substance,  that  the 
lease  In  controversy  was  agreed  to  have  been 


made  with  conditions  therein  materially  dif- 
ferent from  those  actually  inserted;  that  the 
bond  was  agreed  to  bave  been  made  obli- 
gating the  principal  and  surety  thereon  for  a 
period  of  one  year  only;  that,  when  the  lease 
and  bond  were  signed  they  were  wholly  in 
blank,  and  that  the  terms  thereof  were  to  be 
inserted  afterwards,  according  to  the  condi- 
tions then  and  theretofore  agreed  upon  as 
stated;  that  George  S.  Hovey,  who  produced 
the  blanks,  and  agreed  to  fill  out  the  same  ac- 
cording to  the  verbal  agreement,  represent- 
ed that  he  had  no  Interest  In  the  lease  and 
bond;  that  he  was  In  truth  and  in  fact  a 
partner  of  Leverton,  in  whose  name  tbe 
lease  was  executed;  and  that,  when  the 
blank  lease  and  bond  were  filled  up,  condi- 
tions and  provisions  were  Inserted  material- 
ly different  from  those  agreed  upon.  The 
answer  was  verified.  The  reply  thereto  was 
a  general  denial,  with  the  averment  that  de- 
fendants were  in  possession  of  the  leased 
premises.  Tbe  action  was  tried  in  the  dis- 
trict court  of  Atchison  county  upon  a  change 
of  venue.  The  trial  was  had  to  the  court 
and  jury,  resulting  In  a  Judgment  for  plain- 
tlfC  against  Henry  Knelsel,  P.,  for  the 
amount  of  rent  due  for  the  year  1897,  and  in 
favor  of  defendant  Henry  Knelsel,  B.,  for 
costs  of  suit  The  motion  of  plaintiffs  be- 
low for  a  new  trial  as  to  Henry  Knelsel,  B., 
was  overruled,  and  they,  as  plaintiffs  in  er- 
ror, present  the  record  to  this  court  for  re- 
view, and  allege  error  In  the  proceedings  of 
the  trial  court:  (1)  That  the  court  erred  in 
the  admission  of  Incompetent  evidence;  (2) 
that  the  court  erred  in  refusing  to  Instruct 
the  Jury  to  find  for  the  plaintiff  as  against 
each  of  the  defendants;  (3)  that  the  court 
erred  in  Instructing  the  Jury. 

The  defendant  In  error  challenges  plain- 
tiffs in  error's  standing  in  this  court  on  the 
ground  that  the  other  defendant  in  the  court 
below,  Henry  Knelsel,  P.,  Is  not  made  a  par- 
ty to  this  proceeding  In  error.  The  action, 
as  stated  in  plaintiff's  petition  In  the  trial 
court,  was  for  tbe  recovery  of  a  Judgment 
against  Henry  Knelsel,  P.,  upon  a  lease  for 
the  rents  due  In  1897,  and  for  a  recovery 
against  Henry  Knelsel,  P.,  and  Henry  Knel- 
sel, B.,  upon  a  bond  purporting  to  have  been 
executed  for  the  faithful  performance  of 
the  conditions  of  the  lease.  The  defendant 
In  error,  upon  the  hearing  of  this  motion,  of- 
fered in  evidence  tbe  original  files  contain- 
ing the  pleadings  and  record.  The  separate 
answer  of  Henry  Knelsel,  P.,  so  far  as  it  re- 
lates to  the  lease  and  bond,  la  Identical  In 
substance  with  that  of  Henry  Knelsel,  B. 
Upon  the  trial  the  court  directed  a  verdict 
against  Henry  Knelsel,  P.,  because  he  had 
occupied  the  land  during  the  year  1897,  and 
was  liable  for  the  rent  for  that  year  by  rea- 
son of  bis  occupancy,  even  though  tbe  lease 
and  bond  were  void  for  the  reasons  as  stat- 
ed In  the  answer  of  both  defendants.  The 
Jury  found  In  favor  of  Henry  Knelsel,  B., 
and  a  general  verdict  In  his  favor  implied 
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the  further  finding  by  the  Jury  that  the  lease 
and  bond  were  void  for, reasons  stated  in  the 
answer  of  both  defendants.  It  Is  insisted, 
therefore,  that  Henry  Kneisel,  P.,  should 
have  been  ma^e  a  defendant  in  eiTor;  that 
his  interest  might  be  materially  affected  by 
a  reversal  or  modification  of  the  Judgment. 
The  defense  made  by  Henry  Kneisel,  B., 
which  was  sustained,  was  the  same  as  that 
made  by  his  co-defendant.  The  Judgment, 
therefore,  as  to  Henry  Kneisel,  P.,  and  Hen- 
ry Kneisel,  B.,  is  an  adjudication  that  -the 
bond  and  lease  were  obtained  by  fraud,  and 
that  they  are  not  liable  thereon.  If  the 
judgment  is  reversed  as  to  Henry  Kneisel, 
B.,  he  will  then  be  In  the  position  of  a  sure- 
ty without  a  principal  to  whom  he  may  look 
to  be  reimbursed.  _  If  the  Judgment  Is  re- 
versed, It  must  be  reversed  as  to  both. 
Thus  the  Judgment  of  the  court  as  to  Hen-, 
ry  Kneisel,  P.,  would  be  reversed  without 
either  a  motion  for  new  trial,  case-made,  or 
petition  In  error.  Henry  Kneisel,  P.,  was 
and  is  materially  Interested  in  the  ultimate 
Judgment  as  to  the  validity  of  the  lease  and 
bond,  and  must  be  made  a  party  to  the  pro- 
ceeding in  error  to  give  this  court  Jurisdic- 
tion. The  suit  was  to  recover  upon  the  lease 
and  bond  one  year's  rent  for  the  year  1887. 
The  Judgment  Is  res  Judicata  as  to  the  valid- 
ity of  the  lease,  and  the  conditions  thereof, 
and  the  bond.  This  court  has  no  Jurisdic- 
tion to  review  the  Judgment  In  the  absence 
of  Henry  Kneisel,  P.  The  petition  in  error 
must  be  dismissed. 


GRAND  LEGION  OF  SELECT  KNIGHTS, 

A.  O.  U.  W.,  OP  KANSAS,  v. 

KORNBMAN. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, El  D.    Jan.  1,  1901.) 

INSURANCB— ACCIDENTAL  DROWNINO— EVI- 
DENCE. 

1.  A  clause  In  a  fraternal  beneficiary  certifi- 
cate which  reads,  "and  shall  not  die  by  his 
own  hand,  whether  sane  or  insane,"  will  not  re- 
lieve the  association  from  the  payment  upon 
the  death  of  the  party,  where  such  death  re- 
sults from  accidental  drowning,  although  such 
drowning  may  be  the  direct  result  of  the  acts 
of  the  insured.  Such  clause  will  only  relieve 
the  association  if  the  deceased  purposely  de- 
stroys his  own  life. 

2.  Where  the  insured  was  walking  in  water 
not  to  exceed  three  feet  deep,  was  seen  to  fail, 
and  remain  apparently  motionless  until  life  was 
extinct,  and  the  jury  find  that  death  resulted 
from  drowning,  but  that  such  death  was  not 
caused  by  the  intentional  acta  of  the  deceased, 
the  association  is  liable  upon  its  lieneficiary  cer- 
tificate. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Pottawatomie 
county;   William  Thomson,  Judge. 

Action  by  Mary  Komeman  against  the 
Grand  Legion  of  Select  Knights  of  the  An- 
cient Order  of  United  Workmen  of  Kansas. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Affirmed. 


Lamb  &  Hogueland,  for  plaintiff  In  error. 
B.  H.  Tracy,  for  defendant  in  error. 

Mcelroy,  J.  This  action  was  brought  by 
Mary  Komeman  against  the  Grand  Legion 
of  Select  Knights  of  the  Ancient  Oj-der  of 
United  Workmen  of  the  State  of  Kansas  for 
the  recovery  of  $2,000,  upon  a  beneficiary 
certificate  held  by  her  late  husband.  The 
Grand  Legion  of  Select  Knights  of  the  An* 
dent  Order  of  United  Workmen  of  the  State 
of  Kansas  is  a  fraternal  beneficiary  society 
or  lodge,  having  for  one  of  its  purposes  the 
issuance  of  benedciary  certificates  to  its 
members,  whereby  the  society  agrees  to  pay 
to  the  parties  named  in  the  certificate  as 
beneficiaries  the  sum  of  $2,000  on  the  death 
of  the  Iiolder  of  said  l>eneflciary  certificate, 
provided  the  holder,  while  living,  shall  com- 
ply with  all  the  laws,  rules,  and  regulations 
of  the  society.  On  February  12,  1897,  D. 
Komeman  became  a  member  t>f  the  society, 
and  received  beneficiary  certificate  No.  5,012, 
In  the  sum  of  $2,000,  made  payable  to  his 
wife,  Mary  Komeman,  the  defendant  in  er- 
ror. The  constitution  o>f  the  society  In  rela- 
tion to  the  payment  of  money  due  on  bene- 
ficiary certificates  provides:  "And  shall  not 
die  by  his  own  band,  whether  sane  or  in- 
sane: providing,  however,  that  when  &  mem- 
ber comes  to  his  death  by  bis  own  hand,  who 
had  previous  to  such  death  been  declared  in- 
sane by  a  court  or  other  legal  tribunal,  the 
beneficiaries  of  such  member  shall  be  paid.** 
Komeman  died  on  August  14,  1898,  and 
proof  of  death  was  duly  made,  and  claim 
presented  by  the  defendant  In  error  for  $2. 
000,  which  payment  was  refused  on  th* 
ground  that  Komeman  "died  by  his  own 
hand"  (that  is  to  say,  "committed  suicide"), 
and  that  he  had  never  been  adjudged  Insane 
by  any  legal  tribunal.  The  society  refused 
to  pay  the  beneficiary  money,  and  Mary 
Komeman  brought  her  action  for  the  recov- 
ery thereof.  The  defendant  society  filed  its 
answer,  alleging  as  Its  sole  defense,  In  sub- 
stance, that  Komeman  died  by  his  own 
hand,  and  hau  not  prior  to  bis  deatb  been 
adjudged  Insane  by  any  court  or  other  legal 
tribunal.  The  plaintiff,  for  reply,  filed  a  gen- 
eral denial.  A  trial  was  had  before  the  court 
and  Jury,  which  resulted  In  a  verdict  for  the 
plaintiff.  The  Jury  also  made  special  find- 
ings  of  fact,  as  follows:  "(1)  Did  Dan 
Komeman  die  of  drowning?  Ans.  Yes.  (2) 
If  you  answer  the  first  qnestlon  In  the  af- 
firmative, state  whether  such  drowning  was 
intentional,  or  not,  on  his  part.  Ans.  It  was 
not.  (3)  Immediately  preceding  his  deatb, 
was  he  sane  or  insane?  Ans.  Sane."  De- 
fendant's motion  for  a  new  trial  was  over- 
ruled, and  the  court  rendered  Judgment  upon 
the  verdict  for  plaintiff.  The  defendant,  as 
plaintiff  in  error,  presents  the  record  to  this 
court  for  review,  and  alleges  error  In  the 
proceedings  of  the  trial  court:  (1)  That  the 
court  erred  In  Its  Instructions  to  the  Jury: 
(2)  that  there  was  not  evidence  to  sustain  tho 
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special  flndiugs  of  fact;  (3)  that  the  court 
erred  in  overruling  the  defendant's  motion 
for  a  new  trial. 

1.  The  contention  is  that  the  court  erred 
in  instructing  the  jury  as  follows:  "If  you 
believe  from  all  the  evidence  that  Dan 
Korneman  was  sane,  and  shortly  previous  to 
bis  death  was  seized  with  an  attack  of  epi- 
lepsy or  vertigo,  and  his  will  power  over  his 
actions  was  thereby  taken  away,  and  while 
in  that  condition  he  unintentionally  walked 
into  the  Kansas  river;  and,  falling  down 
while  in  the  water,  was  drowned  or  died  in 
the  water  while  under  the  influence  of  such 
malady,  then  you  will  find  that  such  death 
so  caused  waS'  not  Intentional  on  the  part  of 
Dan  Korneman,  and  in  such  case  you  will 
find  the  issues  for  the  plaintiff."  The  first 
consideration  is  as  to  what  is  meant  by  the 
provision  of  the  constitution  of  the  society 
which  reads,  "and  shall  not  die  by  his  own 
hand,  whether  sane  or  insane."  "Die  by  his 
own  hand,"  "die  by  suicide,"  and  "commit 
saidde"  are  synonymous  with  "voluntary 
snicide."  The  addition  of  the  condition  "sane 
or  Insane"  will  relieve  the  insurer,  whatever 
be  the  condition  of  mind  of  the  insured,  if 
be  purposely  takes  his  own  life.  The  de- 
fense that  the  assured  died  by  his  own  hand, 
or.  In  other  words,  committed  suicide,  is  an 
affirmative  defense.  The  burden  of  proof 
thereon  was  upon  the  defendant  to  establish 
snch  fact  by  a  prepcmderance  of  the  evi- 
dence. The  supreme  court,  in  Hart. v.  Mod- 
em Woodmen,  60  Kan.  678,  57  Pac.  936,  in 
considering  similar  provisions,  quote  with 
approval  from  Bigelow  v.  Insurance  Co.,  93 
V.  S.  294,  23  L.  Ed.  918,  as  follows:  "Nothing 
can  be  clearer  than  that  the  words  'sane  or 
Insane'  were  Introduced  for  the  purpose  of 
excepting  from  the  operation  of  the  policy 
any  Intended  self-destruction,  whether  the 
Insured  was  of  sound  mind  or  in  a  state  of 
Insanity.  These  words  have  a  precise,  defl- 
Dite,  well-understood  meaning.  No  one  can 
be  misled  by  them,  nor  could  an  expansion  of 
this  language  more  clearly  express  the  inten- 
tion of  the  parties.  In  the  popular  as  well 
as  the  legal  sense,  'suicide'  means,  as  we 
have  seen,  the  death  of  a  party  by  his  own 
voluntary  act;  and  this  condition,  based  as 
It  Is  on  the  construction  of  this  language,  in- 
formed the  holder  of  the  policy  that  if  he 
purposely  destroyed  his  own  life  the  compa- 
•ny  would  be  relieved  from  liability."  In 
commenting  thereon  supra  the  court  says: 
"Such  a  condition  does  not  admit  of  an  in- 
terpretation to  include  death  by  accident  or 
by  mistake,  although  it  may  have  resulted 
from  the  Immediate  act  of  the  assured;  but, 
under  an  exception  such  as  we  are  consider- 
ing, if  the  insured  purposely  takes  his  own 
life  the  I-surer  goes  free."  The  court  com- 
mitted no  error  In  submitting  the  instruction 
ot  which  complaint  is  made. 
-  2.  It  is  contended  on  the  part  of  the  plain- 
tiff in  error  that  the  judgment  should  be  re- 
versed for  the  reason  that  there  was  no  evi- 


dence to  suppovt  the  findings  of  the  Jury 
that  such  drowning  was  not  inteutional.  As 
already  stated,  the  defense  that  the  assured 
died  by  his  own  hand,  or  committed  suicide, 
was  an  affirmative  defense.  The  burden  of 
proof  thereon  was  upon  the  defendant  to 
establish  such  fact  by  a  preponderance  of 
the  evidence,  and,  unless  the  defendant  es- 
tablished such  fact  to  the  satisfaction  of  the 
jury,  the  presumption  would  be  that  the 
drowning  was  the  result  of  accident  The 
deceased  had  been  carrying  $2,600  in  some 
Masonic  insurance  order,  and  |2,000  with 
plaintiff  in  error.  Shortly  before  his  death 
he  had  dropped  $1,500  of  his  Masonic  insur- 
ance. His  family  consisted  of  his  wife  and 
two  children,  aged  10  and  20  years,  respec- 
tively. His  relations  with  his  family  were 
pleasant,  and  he  was  devoted  to  his  family. 
The  deceased's  coat  and  vest  were  on  the 
bank,  perhaps  100  yards  from  where  the 
body  was  foimd.  There  was  a  memoranda 
book  in  his  vest  pocket,  in  which,  among 
other  things,  was  written:  "Good-by,  Mary 
dear.  Good-by,  my  Scotch  Helen.  Good-by, 
John  dear;  be  a  good  boy;  be  careful,— not 
like  me."  There  was  another  «tatement  In 
the  memoranda,  which  read:  "Henry  Hess, 
forgive  me.  You  have  been  a  friend  to  me." 
One  of  these  statements  was  signed.  The 
other  was  not.  '  Neither  of  the  statements 
was  dated,  nor  was  there  anything  to  show 
at  what  time  the  writing  was  done.  In  the 
forenoon  on  August  14,  1898,  the  deceased 
left  his  house  in  .good  health  and  spirits. 
That  was  the  last  seen  of  him  in  life  by  bis 
family.  He  walked  away  from  home  to  and 
along  the  Kansas  river.  Willie  Vllven  tes- 
tified in  substance:  "I  saw  a  man  about  3 
rods  from  the  bank  on  a  sand  bar.  That 
was  the  first  I  saw  of  him.  He  walked 
across  the  sand  bar,  kind  of  staggering; 
walked  like— reminded  me  of— a  drunk  man; 
and  he  walked  into  the  water,  staggered  and 
circled  around,  and  fell.  I  saw  him  come  up 
and  go  down  two  or  three  times.  That  was 
the  last  we  saw  of  him  until  we  saw  him  on 
the  sand  bar.  He  had  no  coat  or  vest  on. 
He  left  his  hat  on  the  sand  bar.  He'  made 
no  outcry  when  he  went  into  the  water.  He 
made  no  struggle,  -nor  did  he  try  to  help 
himself.  When  he  went  out  across  that  bar 
I  noticed  there  was  something  peculiar  in 
his  gait  His  feet  were  spread  wide  apart 
He  bad  his  arms  down,  in  this  position.  He 
appeared  to  be  weaving  as  he  walked  out, 
his  eyes  apparently  fixed  on  some  object  in 
front  of  him.  We  were  in  a  boat  While 
he  was  going  across  that  bar  one  of  us 
dropped  a  piece  of  railroad  iron  into  the  boat 
It  made  a  very  loud  noise.  He  didn't  appear 
to  pay  any  attention  to  the  noise.  He  kept 
the  same  position,  and  walked  right  on  into 
the  water  2  or  3  rods.  The  water  was  about 
up  to  his  hips.  He  changed  bis  direction 
and  took  a  step  or  two,  and  then  fell.  As 
he  walked  into  the  water,  it  seemed  like 
he  would  take  a  step  to  keep  from  falling." 
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Claude  Ulrlch,  another  young  man,  who  was 
with  Vllven,  gave  testimony  to  the  same  Im- 
port. These  were  the  only  persons  who  wit- 
nessed the  transaction.  If  the  deceased  came 
to  his  death  by  accidental  drowning,  al- 
though It  may  have  resulted  from  his  imme- 
diate act,  such  death  cannot  be  termed  death 
by  his  own  hand,  unless  the  act  which  re- 
sulted In  his  death  was  done  on  purpose, 
with  the  intention  that  it  should  result  in 
death.  It  cannot  be  said  that  death  is  the 
natural  result  of  walking  into  water  two  or 
three  feet  deep.  Of  course,  if  the  deceased 
purposely  walked  in  the  water  (that  is,  with 
the  purpose  of  drowning  himself),  and  in- 
tentionally threw  himself  in  the  stream  for 
the  purpose  of  producing  death,  there  could 
be  no  recovery  in  this  case.  However,  if  he 
went  Into  the  water  two  or  three  feet  deep 
for  any  other  purpose,  and  while  there  fell 
from  an  attack  of  epilepsy,  vertigo,  or  from 
accident  (that  is,  not  on  purpose^,  and  death 
resulted  therefrom,  the  society  would  be  lia- 
ble. Such  a  death  could  not  be  said  to  be 
death  by  his  own  hand.  There  was  evidence 
to  support  the  iindlng  of  the  Jury.  From 
what  we  have  said  it  follows  that  the  mo- 
tion for  a  new  trial  was  properly  overruled. 
The  Judgment  must  be  aflSrmed. 


(10  Kan.  App.  162) 

CHICAGO,  R.  I.  &  P.  RY.  CO.  v.  SMITH. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.  Jan.  1,  1901.) 
INJURY  TO  EMPLOY*— UABILITY  OP  MASTER. 
Where  a  section  foreman  and  his  subordi- 
nate, in  the  employ  of  a  railway  conjpany,  are 
in  the  habit  of  carrying  a  gun  upon  a  handcar, 
without  the  knowledge,  direction,  or  consent 
Of  their  superiors  in  the  employ  of  such  corpo- 
ration, for  the  purpose  of  their  own  amuse- 
ment. In  shooting  rabbits,  birds,  and  game,  and 
through  an  accident  or  carelessness  of  the  sec- 
tion foreman  his  assistant  is  injured  by  the  dis- 
charge of  such  gun,  in  some  manner  unknown 
to  the  injured  party,  there  can  be  no  recovery 
against  the  railway  company  for  such  injury. 
An  employer  is  not  liable  for  the  acts  of  his 
employe  if  such  acts  are  not  authorized  by 
the  former,  or  done  by  the  latter  in  the  dis- 
charge of  some  duty  or  obligation  to  his  su- 
perior. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Morris  county; 
O.  L.  Moore,  Judge. 

Action  by  W.  J.  Smith  against  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Reversed. 

On  the  15th  day  of  December,  1897,  the 
defendant  In  error  received  a  gunshot  wound 
in  his  right  leg,  which  resulted  In  the  same 
being  amputated,  and  be  brought  an  action 
against  the  plaintiff  In  error  (defendant  be- 
low) to  recover  the  damages  resulting  from 
such  Injury.  The  defendant's  answer  con- 
sisted of  (1)  a  general  denial;  (2)  an  admis- 
sion that  the  defendant  received  a  slight  In- 
Jury  by  a  gunshot,  but  denied  that  the  In- 
jury was  caused  by  or  was  the  result  of  any 


carelessness  or  negligence  on  the  part  of  the 
defendant,  or  any  of  its  agents,  servants,  or 
employes,  other  than  plaintiff,  and  averred 
that  the  injury  was  caused  by  and  was  the  re- 
sult of  plaintiffs  own  carelessness  and  negli- 
gence; (3)  admitted  that  George  Meadows 
was  section  foreman,  authorized  to  employ 
and  discharge  men,  and  to  order,  direct,  and 
control  the  actions  and  movements  of  the  men 
and  servants  of  the  defendant  on  said  band 
car  and  section;  (4)  the  defendant  further 
averred  that  at  all  times  stated  in  the  peti- 
tion, and  prior  thereto,  the  plaintiff  then 
knew  that  the  gun  was  upon  the  hand  car, 
and  had  been  and  was  then  being  carried 
thereon;  that  plaintiff,  with  full  knowledge 
of  that  fact,  and  of  the  risks  and  dangers  hi- 
cldent  thereto  and  connected  therewith,  re- 
mained In  the  service  and  employment  of  the 
defendant,  and  continued,  to  work  with  and 
around  the  hand  car,  well  knowing  that  the 
gun  was  thereon,  and  thereby  assumed  all 
risks  and  dangers  connected  therewith  from 
such  gun.  The  reply  was  a  general  denial. 
The  case  was  tried  to  the  Jury,  who  returned 
a  verdict  in  favor  of  the  plaintiff  for  $1,500. 
upon  which  the  court  gave  Judgment  in  his 
favor.  The  Jury  also  returned  special  find- 
ings of  fact.  The  railroad  company  filed  its 
motion  for  judgment  upon  the  special  find- 
ings, which  was  overruled.  The  defendant, 
as  plaintiff  in  error,  presents  the  case  to  this 
court  for  review,  and  alleges  that  the  trial 
court  erred  in  overruling  Its  motion  for  judg- 
ment upon  the  findings  of  fact,  and  In  ren- 
dering Judgment  for  plaintiff. 

M.  A.  Low  and  W.  F.  Evans,  for  plaintiff 
in  error.  Madden  Bros.,  for  defendant  In 
error. 

Mcelroy,  J.  (after  stating  the  facts).  At 
the  time  of  the  Injury  W.  J'.  Smltji,  defendant 
in  error,  was  in  the  employ  of  the  railroad 
company  as  a  section  hand,  and  one  George 
Meadows  was  section  foreman.  On  the  date 
of  the  injury  the  foreman  and  defendant  in 
error  were  the  only  men  in  the  service  on 
the  section.  They  took  the  hand  car  from 
the  tool  house,  placed  it  on  the  track,  and  run 
it  south  about  a  quarter  of  a  mile,  until  the 
wind  prevented  their  further  progress.  They 
then  got  off  the  c!ar  for  the  purpose  of  push- 
ing it  forward.  As  the  defendant  in  error 
attempted  to  lift  his  shovel  from  the  car  t» 
assist  in  pushing  the  same  forward,  the  fore- 
man gave  the  car  a  shove,  and  in  some  way 
the  loaded  gun  that  had  been  placed  on  the 
car  exploded,  injuring  the  plaintiff.  The  de- 
fendant In  error  for  some  months  previous 
had  been  in  the  employ  of  the  railroad  com- 
pany as  a  section  hand.  The  section  foreman 
and  Smith  were  required  to  go  over  the  track 
upon  a  hand  car  once  a  day,  to  see  that  the 
track  was  In  proper  condition.  The  hand 
car  was  kept  in  the  tool  house  at  night. 
The  section  men  would  go  to  the  tool  house 
every  morning,  get  the  car,  and  go  over  the 
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section.  On  the  car  were  carried  the  tools, 
consisting  of  shovels,  picks,  crowbars,  bolts, 
etc.,  with  which  the  men  repaired  and  kept 
in  propei-  condition  the  traclc  The  evidence 
showed  that  the  lutnd  car,  the  track,  and  all 
of  the  tools  used  by  the  section  men  were  at 
all  times  In  question  in  first-class  condition; 
that  each  of  them  was  at  the  time  of  the 
accident  managed,  operated,  and  controlled 
in  a  carefnl  and  proper  manner,  and  in  the 
same  manner  tbe^  had  been  handled,  oper- 
ated, and  controlled  during  all  of  the  time 
that  Smith  had  worked  for  the  company.  The 
evidence  further  showed  that  the  section  men 
carried  upon  the  hand  car  a  shotgun,  for 
their  pleasure  and  amusement,— to  shoot  rab- 
bits and  other  game.  The  gun  was  the 
private  property  of  Meadows,  the  foreman. 
It  was  not  used  or  intended  to  be  used  by 
the  men  in  performing  their  duties  or  work 
for  the  railroad  company.  The  special  find- 
ings returned  by  the  Jury  were  as  follows: 
"Q.  1.  Did  the  plaintiff  receive  the  Injury  of 
which  he  complains  by  being  shot  in  the  leg 
with  the  gun  referred,  to  in  the  evidence 
while  it  was  on  the  hand  car?  Ans.  Yes. 
Q.  2.  For  what  purpose  was  the  said  gun, 
at  the  times  shown  by  the  evidence,  carried 
on  the  hand  car?  Ans.  For  shooting  game. 
Q.  3.  What  employes  used  said  gun  in  shoot- 
ing rabbits  or  other  game  while  it  was  being 
carried  on  the  hand  car?  Give  names  of  all 
such  employes.  Ans.  Meadows  and  Smitji." 
"Q.  15.  Did  any  officer,  agent,  or  employ^  of 
the  defendant,  other  than  the  section  fore- 
man. Meadows,  and  the  other  section  man 
who  worked  with  him,  Imow  at  any  time 
before  plaintiff  was  injured  that  the  gun 
was  being  carried  or  was  on  the  car?  Ans. 
No  evidence  to  show."  "Q.  17.  Did  the  duty 
or  work  of  Meadows  and  the  other  section 
men,  or  either  of  them,  to  or  for  the  defend- 
ant, require  that  the  gun  should  be  carried 
on  the  hand  car?  Ans.  No."  "Q.  21.  Was 
the  gun  furnished  to  or  used  by  Meadows 
and  the  other  section  men,  or  either  of  them, 
to  perform  or  in  performing  any  act  or  duty 
for  the  defendant?  Ans.  No."  The  rail- 
road company  filed  Its  motion  for  judgment 
In  its  favor  upon  the  special  findings.  This 
motion  was  overruled  by  the  court,  and  Judg- 
ment rendered  -  upon  the  verdict,  to  which 
action  and  ruling  of  the  court  the  railroad 
company  duly  excepted. 

The  only  question  presented  by  the  record 
and  assignments  of  error  is  as  to  whether  or 
not  the  court  erred  in  overruling  the  railroad 
company's  motion  for  judgment  upon  the  spe- 
cial findings.  The  defendant  in  error,  in  his 
petition,  alleges  in  express  terms  "that  the 
said  gun  was  shot  off  and  discharged  In  some 
-way  unknown  to  the  plaintiff."  The  defend- 
ant in  error  testified  upon  the  trial  "that  he 
did  not  know  what  caused  the  gun  to  go  off." 
The  evidence  and  findings  show,  without  con- 
flict, that  the  gun  was  not  furnished  to  the 
section  men,  or  either  of  them,  in  working 
or  performing  any  act  or  duty  for  the  rail- 


road company;  that  It  was  not  in  the  line 
or  within  the  scope  of  the  foreman's  duty 
to  furnish  a  gun  to  carry,  or  have  one,  upon 
the  hand  car;  and  that  he  did  not,  nor  did 
either  of  the  section  men,  have  to  carry  it,  to 
do  or  perform  any  act  or  duty  for  the  rail- 
road company.  The  gun  was  carried  upon 
the  car  for  the  pleasure  of  the  section  men,— 
to  enable  them'to  shoot  rabbits  and  other 
game.  These  facts  were  fully  known  to 
Smith,  the  defendant  In  error,  or  should 
have  been  known  by  him.  He  participated 
in  handling,  carrying,  using,  and  shooting 
game  with,  the  gun.  Upon  the  undisputed 
evidence  and  findings  of  the  Jury,  the  de- 
fendant in  error  cannot  recover  for  the  dam- 
ages sustained.  An  employer  is  not  liable 
for  the  act  of  his  employe  if  such  act  was 
not  authorized  by  the  former,  or  done  by  the 
latter  in  the  discharge  of  some  duty.  Smith 
testified  that  the  gun  was  carried  on  several 
different  occasions  prior  to  the  date  of  his 
Injury,  and  on  the  day  preceding  his  injury. 
The  Jury  expressly  find  that  the  gun  was 
the  private  property  of  Meadows,  and  was 
carried  on  the  hand  car  for  shooting  game; 
that  it  was  used  by  Meadows,  the  foreman, 
and  Smith;  that  the  duties  and  work  of  the 
section  men  did  not  require  them  to  carry  a 
gun;  that  the  gun  was  not  carried  for  the 
purpose  of  being  used  in  the  discharge  of 
their  duties.  Upon  the  findings  of  fact  the 
court  should  have  rendered  judgment  for 
plaintiff  in  error.  The  judgment  will  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tion that  the  trial  court  render  judgment  up- 
on the  special  findings  for  plaintiff  in  error, 
and  against  the  defendant  in  error.  All  the 
Judges  concurring. 


KEPUBT  V.  SHEEHAN. 

(Court  of  Ai^eals  of  Kansas,  Northern  Depart- 
ment, E.  D.    Jan.  1,  1901.) 

On  rehearing.    Affirmed. 

For  former  opinion,  see  61  Pac.  333. 

Edwin  A.  Austin  and  Otis  E.  Hungate,  for 
plaintiff,  in  error.  Fagan  &  Nichols,  for  de- 
fendant in  error. 

PEE  CURIAM.  This  court  rendered  Judg- 
ment in  the  above  cause  some  months  since 
(61  Pac.  333),  and  upon  petition  of  plaintiff 
in  error  a  new  trial  was  awarded.  The  ac- 
tion is  now  before  the  court  upon  a  rehearing. 
The  case  has  been  fully  argued  before  this 
court  on  two  occasions.  We  see  no  reason  for 
changing  our  views  as  expressed  In  the  for- 
mer opinion.  There  ^eems  to  be  no  lack  of 
substantial  authority  In  support  of  the  con- 
tention of  each  party  to  this  action.  Th-; 
question  at  issue  has  not  been  determined  by 
our  supreme  court.  We  conclude,  however, 
that  the  weight  of  authority  is  against  the 
contention  of  the  plaintiff  in  error.  The 
Judgment  of  the  trial  comt  is  therefore  affirm- 
ed. 
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(10  Kan.  App.  190) 

MYERS  T.  GOUGBRTT. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, m  D.    Jan.  1,  1001.) 
KVIDENCB!— OFFER  OF  COMPROMISBl. 
An    offer    or    negotiation    to    compromise 
shonld  not  be  Regarded  as  an  admission  of  in- 
debtedness, nor  slionld  such  fact  be  used  in 
evidence  against  the  party  offering  to  adjust 
the  matters  in  dispute.    One  who  makes  an  of- 
fer  to   compromise   should   not   be    prejudiced 
thereby  in  his  right  to  insist  upon  any  legal 
defense  he  may  possess. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Jackson  county; 
Marshall  Gephart,  Judge. 

Action  by  John  D.  Myers,  receiver  of  the 
State  Bank  of  ClrclevlUe,  against  J.  C.  Gog- 
gerty.  Judgment  for  defendant,  and  pUdntiff 
brings  error.    Affirmed  - 

U.  8.  G.  Mitchell  and  John  D.  Myers,  for 
plaintiff  in  error.  Hurrel  &  Graham,  for  de- 
fendant in  error. 

McBIiROY,  J.  This  action  was  brought  by 
John  D.  Myers,  receiver  of  the  State  Bank  of 
Clrcleville,  against  J.  C.  Goggerty,  for  the 
recovery  of  the  amount  alleged  to  be  due  upon 
a  promissory  note  executed  by  the  defendant 
to  the  banlc,  of  which  plaintiff  was  receiver. 
The  petition  contained  the  necessary  and 
usual  averments  for  a  recovery  upon  the 
note.    The  defendant,  in  his  answer,  pleaded: 

(1)  A  general  denial;  (2)  that  he  signed  the 
note  as  an  accommodation  for  the  bank,  with- 
out any  consideration;  (3)  that  on  or  about 
the  6th  day  of  July,  1809,  Hoffhlnes,  the  cash- 
ier of  the  State  Bank  of  Clrcleville,  plaintiff 
herein,  as  such  cashier  made,  executed,  and 
delivered  to  this  defendant,  J.  C.  Goggerty, 
on  behalf  of  said  bank,  a  receipt  in  full  pay- 
ment of  said  note,  stating  at  the  time  that, 
as  soon  as  the  note  could  be  returned,  the 
same  would  be  delivered  to  defendant.  The 
plaintiff,  for  a  reply,  filed  a  general  denial. 
A  trial  was  had  before  a  jury,  who  returned 
a  general  verdict  for  the  defendant.  The 
Jury  also  made  certain  special  findings  of 
fact.  Plaintiff's  motions  for  a  new  trial  and 
for  Judgment  upon  the  special  findings  were 
overruled,  and  judgment  rendered  upon  the 
verdict  John  D.  Myers,  receiver,  as  plain- 
tiff In  error,  presents  the  record  to  this  court 
for  review,  and  alleges  error  In  the  proceed- 
ings of  the  trial  court:  (1)  That  the  court 
erred  in  striking  out  competent  testimony; 

(2)  that  the  court  erred  in  overruling  plain- 
tiff's motion  for  a  new  trlaL 

1.  The  testimony  taken  from  the  Jury  on 
motion  of  the  defendant  showed  that  the  de- 
fendant was  willing  to  compromise,  rather 
than  continue  In  litigation;  that  he  was  will- 
ing to  part  with  some  Oklahoma  property  in 
settlement  of  the  claim  set  up  by  the  re- 
ceiver, and  thereby  purchase  his  peace.  An 
offer  or  negotiation  to  compromise  should  not 
be  regarded  as  an  admission,  nor  should  that 
fact  be  used  In  evidence  against  the  party  of- 
fering such  adjustuient    It  appears  that  the 


defendant,  after  the  suit  was  Instituted,— 
which  was  an  action  for  the  recovery  of 
money  only, — offered  to  turn  over  tlie  Okla- 
homa property  in  settlement  of  the  demand 
made  against  him.  This  was  in  no  wise  an 
admission  inconsistent  with  his  contention 
that  the  note  was  executed  without  considera- 
tion, or  with  his  plea  of  payment.  One  who 
makes  an  offer  to  compromise  should  not  be 
prejudiced  thereby  In  his  right  to  Insist  upon 
any  legal  defense  he  may  possess.  Latham 
v.  Hartford,  27  Kan.  240.  "The  testimony 
concerning  this  negotiation  for  compromise 
was  properly  excluded. 

2.  But  one  other  question  is  presented,  and 
that  is  as  to  the  action  of  the  court  in  over- 
ruling the  motion  for  a  new  trial.  The  note 
was  given  in  settlement  of  an  overdraft,  oc- 
casioned by  the  purchase  of  cattle.  It  was 
dated  May  10,  1899,  was  for  the  sum  of  |300, 
and  due  July  1st  thereafter.  The  contention 
of  the  defendant  was:  (1)  That  the  note  was 
given  for  the  accommodation  of  the  bank, 
without  consideration;  (2)  that,  under  an 
agreement  between  himself  and  the  bank  in 
regard  to  the  purchase  and  sale  of  cattle,  the 
same  had  been  paid,  and  a  receipt  executed 
as  evidence  of  payment  The  receipt  offered 
in  evidence  was  as  follows:  "Clrcleville, 
Kans.,  July  eth,  1899.  Received  of  J.  C.  Gog- 
gerty three  hundred  dollars,  as  payment  of 
his  note,  payable  to  this  State  Bank  of  Clr- 
cleville. This  note  is  now  in  the  National 
Bank  of  Commerce  of  Kansas  City,  Mo.  Roy 
Hoffhlnes,  Cs."  Tlie  defendant  contended 
that  he  had  purchased  cattle  for  the  bank 
with  Its  money,  in  his  name;  that  the  cattle 
were  turned  over  to  the  bank,  by  it  sold,  and 
the  proceeds  appropriated,  after  paying  the 
cattle  account  carried  In  the  name  of  defend- 
ant. On  the  day  the  receipt  was  issued  the 
bank  informed  the  defendant  it  had  sold  $3,- 
000  worth  of  cattle  so  held.  The  defendant 
was  Interested  in  the  profits,  then  in  the 
hands  of  the  bank,  arising  from  the  sale  of 
the  cattle.  The  cashier  agreed  with  him  to 
apply  the  same  In  payment  of  the  note  in  con- 
troversy. It  was  at  this  time  that  defendant 
demanded  his  note.  The  bank  for  some  rea- 
son was  unable  to  deliver  the  note,  as  it  was 
in  Kansas  City,  but  executed  the  receipt. 
The  Jury,  in  substance,  found  that  the  receipt 
was  issued  by  the  bank  for  a  valuable  con- 
sideration on  July  6,  1899,  and  that  the  con- 
sideration was  the  amount  specified  in  the  re- 
ceipt The  contention  of  plaintiff  In  error  is 
that  inasmuch  as  there  was  no  money  paid 
at  the  time  the  receipt  was  issued,  the  same 
was  without  consideration.  It  appears  that 
the  consideration  for  the  receipt  was  not  the 
actual  payment  of  cash  currency,  but  was  the 
adjustment  of  the  profits  arising  to  the  de- 
fendant by  reason  of  the  purchase  and  sale  of 
the  cattle.  There  is  nothing  in  the  findings 
Inconsistent  with  the  general  verdict.  The 
findings  are  supported  by  the  evidence. 

It  Is  further  contended  that  there  is  no 
evidence  to  support  the  verdict  of  the  jury. 


Digitized  by 


Google 


Kan.) 


SMITH  T.  PERKIN& 


297 


Tbe  contention  here  was  that  tbe  defendant 
relied  upon  the  receipt;  that  the  receipt  was 
giren  simply  for  the  purpose  of  showing  he 
did  not  owe  the  note,  and  not  that  he  had 
paid  the  same.  The  answer  was  very  in- 
definite, but  there  was  no  effort  made  to  bare 
tbe  same  made  more  definite  and  certain. 
The  case  was  tried  upon  the  theory  that  de- 
fendant had  sufficiently  pleaded  payment. 
Tlie  court  instructed  the  Jury,  without  objec- 
tiou,  that  the  defendant  claimed— First,  that 
lie  executed  tbe  note  without  consideration, 
as  a  matter  of  accommodation  for  said  bank; 
and,  second,  that  be  fully  paid  the  note,  and 
liad  a  receipt  therefor.  There  was  competent 
evidence  to  sustain  tbe  findings  and  verdict 
of  tbe  Jury.  The  motion  for  a  new  trial  was 
pioperly  overruled.  The  judgment  is  affiim- 
I'U.    All  the  Judges  concurring. 


JACKSON  V.  KING  et  al. 
(Oourt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  p.     Nov.  16,  1900.) 
UORTGAOE  FORECLOSCRB:— ORDER  OF  SALE. 
Failure  to  issue  order  of  sale  on  decree 
ot  foreclosure  within  a  year  does  not  postpone 
noitgtigee'e  Hen  thereunder  to  other  judgment 
liens,  whereon  execution  has  been  issued  with- 
in the  year,  and  levied  on  the  mortgaged  prem- 
ises. 

Error  from  district  court,  Atchison  coun- 
tj-;  W.  T.  Bland,  Judge. 

Action  between  Horace  M.  Jackson  and 
Charles  R.  King  and  others.  From  the  Judg- 
ment, Jackson  brings  error.    Affirmed. 

Jackson  &  Jackson,  for  plaiutiS  in  error. 
B.  F.  Hodson,  for  defendants  In  error. 

PEK  CURIAM.  The  only  qoestion  In  this 
case  Is,  does  the  failure  to  Issue  an  order 
of  sale  upon  a  decree  foreclosing  a  mortgage 
within  one  year  postpone  the  mortgagee's 
lien  thereunder  to  other  Judgment  liens  un- 
der Judgments  at  law,  wherecm  execution 
has  been  issued  within  the  year  and  levied 
on  tbe  mortgaged  premises,  under  the  pro- 
visions of  secUon  476,  c.  95,  Gen.  St.  1897? 
In  JadcBon  r.  King,  58  Fac.  1013,  we  decided 
that  it  did  not  Our  decision  in  that  case, 
upon  that  particular  question,  has  been  ap- 
proved by  the  supreme  court  In  its  recent 
opinion  in  the  same  case  (62  Pac.  655),  up- 
on tbe  plaintiff's  petition  in  error  from  this 
court  Upon  the  authority  of  that  decision, 
eo  approved  by  the  supreme  court  tbe  Judg- 
ment of  the  district  court  in  this  case  is  af- 
tlrmed. 


SMITH  et  al.  v.  PERKINS. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    Jan.  1,  1901.) 

MORTGAGES— ACTION  TO  PORBCLOSE— LIMITA- 
TIONS—DEFENSE— TAX     DEED— MERGER— AP- 
PEAL—QUBSTIONS  CONSIDERED. 
1.  Where  the  statute  of  limitations  is  pleaded 

as  a  defense  to  a  mortgage  foreclosure  suit, 


and  the  court  finds  that  the  defendant  left  the 
state  within  two  years  after  the  execution  of  the 
mortgage,  and  remained  a  nonresident  there- 
after, it  is  not  error  to  refuse  to  make  finding 
as  to  when  the  first  default  occurred,  since  the 
cause  of  action  did  not  mature  until  the  plain- 
tiff declared  tlie  debt  due.  and  the  defendant's 
nonresidence  prevented  the  running  of  limita- 
tions. 

2.  Limitation  does  not  run  against  a  mort- 
gage, foreclosure  suit  against  a  nonresident, 
though  the  plaintiff  is  in  possession  of  the 
mortgaged  premises  as  grantee  of  tbe  mortga- 
gor. 

3.  The  fact  that  a  mortgagee  procures  a  val- 
id tax  deed  to  the  mortgaged  premises  is  not 
a  bar  to  a  foreclosure  suit,  since  the  rule  that 
such  tax  deed  destroys  all  other  titles  and  liens 
only  relates  to  adversary  claims,  and  is  not 
within  the  rule  of  merger. 

4.  A  judgment  will  not  be  reversed  on  the 
ground  that  evidence  was  erroneously  admit- 
ted under  the  petition,  which  is  claimed  not  to 
state  facts  sufficient  to  constitute  a  cause  of 
action,  where  the  defect  is  not  pointed  out  in 
appellant's  brief,  and  the  court  Is  not  able  to 
discover  such  defect  in  the  petition. 

Error  from  court  of  common  pleas,  Wyan- 
dotte county;  William  G.  Holt  Judge. 

Suit  by  Susan  O.  Perkins  against  J.  A. 
Smith  and  others  for  the  foreclosure  of  a 
mortgage.  From  a  Judgment  in  favor  of 
plaintiff,  and  from  an  order  overruling  a  mo- 
tion for  a  new  trial,  defendants  bring  error. 
Affirmed. 

J.  A.  Smith  and  L.  W.  Keplinger,  for  plain- 
tiffs in  error.  Samuel  Maher  and  Francis 
M.  Hayward,  for  defendant  in  error. 

PER  CURIAM.  This  is  an  action  by  the 
defendant  in  error  to  foreclose  a  mortgage 
against  the  plaintiffs  in  error  and  others. 
From  the  Judgment  for  the  plaintiff  the  de- 
fendants prosecute  this  proceeding,  and  as- 
sign for  error,  first,  the  court's  denying 
their  motion  for  a  Judgment  upon  the  plead- 
ings. This  assignment  Is  abandoned,  and 
hence  we  need  not  give  it  any  attention. 
Second,  that  the  court  refused  to  make  ad- 
ditional findings  of  fact  The  additional 
facts  which  the  defendants  asked  the  court 
to  find  were  immaterial.  It  would  not  aid 
the  defendants  for  the  court  to  say  when 
first  default  occurred,  for  the  reason  that 
tbe  cause  of  action  did  not  begin  until  the 
plaintiff  exercised  her  option  to  declare  the 
debt  due,  and  for  the  further  reason  that 
the  makers  of  tbe  note  and  mortgage  be- 
came nonresidents  of  the  state  within  two 
years  after  the  execution  of  the  note  and 
mortgage,  and  have  remained  nonresidents' 
according  to  the  findings  of  the  court.  So 
that,  even  if  the  court  should  have  found 
a  default  and  election  on  the  part  of  the 
plaintiff  to  declare  the  debt  due,  it  would 
not  create  a  bar  by  reason  of  the  absence  of 
the  makers  from  the  state. 

The  third  assignment  of  error  is  that  the 
court  erred  in  denying  plaintiff's  motion  for 
Judgment  upon  facts  found.  Two  questions 
are  presented  in  this  assignment.  The  first 
is  that  the  cause  of  action  Is  barred  by  the 
statute  of  limitations.     The  court  found  to 
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tbe  contrary.  As  \re  have  said,  tlie  absence 
of  the  makers  of  the  note  and  mortgage 
from  the  state  suspended  the  running  of 
tbe  statute  of  limitations,  and  tbe  fact  that 
tbe  plaintiff  was  in  possession  under  the 
mortgagors,  as  grantees,  made  no  difference. 
Tbe  other  contention  under  this  assignment 
Is  that,  the  court  having  found  that  the 
plaintiff  had  acquired  a  tax  deed  to  the 
property,  thereby  her  mortgage  lien  was  ex- 
tinguished, and  she  bad  nothing  to  foreclose 
against  them  as  grantees  of  tbe  mortgagors. 
In  support  of  this  proposition,  counsel  cite 
McFadden  v.  Goff,  32  Kan.  415,  4  Pac.  S41; 
Belz  V.  Bird,  31  Kan.  141,  1  Pac.  246;  Board 
V.  Llnscott,  30  Kan.  240,  1  Pac.  81.  The  su- 
preme court  holds  in  those  cases  that  a  valid 
title  by  tax  deed  extinguishes  and  destroys  all 
other  titles  and  liens  existing,  or  based  upon 
anything  existing,  at  tbe  time  of  the  levying 
of  the  taxes,  upon  which  the  tax  is  founded. 
This  refers  to  adversary  claims,  and  does  not 
establish  a  rule  of  merger.  The  plaintiff 
was  not  bound  to  rely  upon  her  tax  deed  as 
against  the  claims  of  the  plaintiffs  in  error 
to  the  mortgaged  premises.  She  could  rely 
ui)on  either,  at  her  election.  The  defendants 
were  not  entitled  to  Judgment  upon  the 
facts  found,  and  hence  the  court  did  not  err 
In  denying  their  motion  therefor. 

Tbe  fourth  assignment  is  based  upon  the 
denial  of  the  defendants'  motion  for  a  new 
trial.  This  claim  is  made  upon  two  grounds, 
and  the  first  Is  that  the  court  at  the  trial 
overruled  their  objection  to  the  Introduction 
of  evidence  under  tbe  petition,  for  the  rea- 
son that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  What  the  de- 
fect claimed  is  they  do  not  point  out  In  their 
brief.  We  are  not  able  to  discover  any  defect 
therein.  The  next  ground  for  a  new  trial  Is 
that  the  court  erred  In  finding  that  the  Yod- 
ers,  the  mortgagors,  became  nonresidents  of 
Kansas  in  1891.  This  finding  is  supported 
by  evidence.  It  is  true  that  the  evidence 
upon  that  issue  is  contradictory,  but  It  Is  not 
our  province  to  determine  the  weight  there- 
of. Tbe  court  settled  the  question,  and  we 
are  bound  thereby.  Tbe  Judgment  is  af- 
firmed. 


MANLBY  V.  CHANDUER. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.     Jan.  1,  1901.) 
JUDQMBNT— SBTTINQ  ASIDE^RES  JUDICATA. 
Where    defendant   appeared    and    partici- 
pated in  the  trial  of  an  action,  of  the  subject- 
matter  of  which  the  court  had  jurisdiction,  and 
judgment   was  rendered   against   him,   and   he 
afterwards  brouglit  error,  and  his  petition  was 
dismissed,  he  cannot  set  aside  the  judgment 
obtained  therein,  on  motion  made  several  years 
thereafter,  on  the  ground  that  it  was  invalid, 
since  as  to  him  it  was  res  judicata. 
Mahnn,  P.  J.,  dissenting. 

Error  from  district  court,  Atchison  coun- 
ty; W.  T.  Bland,  Judge. 


Action  by  Charles  A.  Chandler  against 
Reuben  M.  Manley,  executor  of  the  estate  of 
George  Manley,  deceased.  From  an  order 
denying  a  motion  to  set  aside  a  Judgment 
for  plaintiff,  and  to  withdraw  an  order  of 
sale,  defendant  brings  error.     Affirmed. 

David  Martin  and  L.  F.  Bird,  for  plaintiff 
In  error.  Jackson  &  Jackson,  for  defendant 
in  error. 

PER  CURIAM.  Charles  A.  Chandler,  on 
November  14,  1895,  brought  his  action  In  at- 
tachment, In  Atchison  county,  against  Wil- 
liam H.  Risk,  executor  of  the  estate  of 
George  Manley,  deceased,  for  a  recovery  on 
tbe  liability  of  a  nonresident  stockholder. 
Service  was  had  by  publication.  Tbe  de- 
fendant filed  a  demurrer  upon  the  follow- 
ing grounds:  (1)  That  the  court  had  no  Ju- 
risdiction of  the  person  of  the  defendant,  or 
tbe  subject-matter  of  the  action;  (2)  that 
several  causes  of  action  were  improperly 
Joined;  and  (3)  that  said  petition  did  not 
state  facts  sufilcient  to  constitute  a  cause  of 
action.  The  action  was  revived  against  R. 
M.  Manley,  executor  of  the  estate  of  George 
Manley,  deceased,  and  successor  of  WiUlam 
H.  Risk,  executor,  and  plaintiff  filed  his  sup- 
plemental petition  setting  up  such  revivor. 
Thereafter  the  defendant  filed  tin  answer,  to 
which  plaintiff  filed  a  reply.  On  December 
13,  1897,  a  trial  was  had  to  the  court  with- 
out a  Jury,  the  court  rendered  Judgment  in 
favor  of  the  plaintiff  and  against  the  de- 
fendant for  the  sum  of  $1,990.20,  with  In- 
terest and  costs,  and  ordered  that  the  at- 
tached property  be  sold  to  satisfy  the  Judg- 
ment. The  defendant  filed. his  motion  for  a 
new  trial,  which  was  overruled.  The  de- 
fendant afterwards  filed  his  petition  In  error 
and  case-made  In  the  court  of  appeals,  pray- 
ing that  tbe  Judgment  be  reversed.  This 
proceeding  in  error  was  dismissed.  On  May 
31,  1900,  tbe  defendant  In  the  trial  court  fil- 
ed bis  motion  that  the  Judgment  be  set  aside 
and  a  motion  to  withdraw  tbe  order  of  sale. 
These  motions  were  overruled.  The  defend- 
ant, as  plaintiff  In  error,  prosecutes  this  pro- 
ceeding in  error  to  reverse  the  decision  of 
the  trial  court  in  overruling  these  motions. 

The'  plaintiff  in  error  In  his  argument  con- 
tends that  the  Judgment  of  December  13, 
1897,  is  void  (1)  because  the  petition  did  not 
allege  that  plaintiff  was  a  Judgment  cred- 
itor of  the  Kansas  Trust  &  Banking  Com- 
pany; (2)  because  the  petition  did  not  al- 
lege that  the  Kansas  Trust  &  Banking  Com- 
pany had  been  dissolved  by  the  expiration  of 
the  time  limited  in  its  charter,  or  by  Judg- 
ment of  dissolution  rendered  by  a  court  of 
competent  Jurisdiction;  (3)  because  the  plain- 
tiff in  his  petition  shows  that  he  has  a  spe- 
cial security  for  the  payment  of  his  indebt- 
edness, and  does  not  allege  that  such  secu- 
rity has  been  realized  on  or  exhausted;  (4) 
for  the  reason  that,  under  the  constitution 
and  laws  of  the  state  of  Kansas,  the  district 
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court  had  no  jurisdiction  to  entertain  the 
suit  or  render  judgment;  (5)  that,  under  the 
constitution  and  laws  of  the  United  States, 
the  district  court  had  no  jurisdiction  to  en- 
tertain the  suit  or  render  the  judgment;  (6) 
that  for  the  reason  that  the  judgment  tras 
void  the  trial  court  erred  In  overruling  plain- 
tiff In  error's  motion  to  set  the  same  aside. 
All  of  the  above  contentions  go  to  the  ef- 
fect and  validity  of  the  judgment  of  the  trial 
court  If  the  court  had  jurisdiction  of  the 
subject-matter  and  of  the  person,  the  judg- 
ment is  valid.  A  court  has  jurisdiction  of 
the  res  by  proi)er  affidavit,  writ,  and  levy, 
and  has  jurisdiction  of  the  person  by  serv- 
ice of  writ  or  by  voluntary  appearance.  In 
this  case  the  defendant  entered  his  appear- 
ance, filed  a  demurrer,  later  answered,  and 
participated  in  the  trial.  No  matter  what 
irregularities  or  errors  were  committed  by 
the  trial  court,  with  these  we  have  nothing 
to  do.  An  examination  of  the  pleadings  and 
record  satisfies  us  that  the  trial  court  pass- 
ed upon  every  material  question  presented 
here  adversely  to  plhintiff  in  error;  that  such 
decision  and  judgment  is  res  judicata.  The 
judgment  will  be  affirmed. 

MAHAN,  P.  J.,  dissenting. 


(28  Colo.  184) 

STARR  et  al.  v.  PEOPLE. 
(Supreme  Court  of  Colorado.  Dec.  22,  1900.) 
CIUUINAL  LAW— EVIDENCE— CONVERSATION— 
-EXPERIMENT  OUT  OF  COURT. 
Where  witnesses  for  the  people  testified 
to  overhearing  an  attempted  bribery,  <it  was  er- 
ror to  exclude  testimony  in  rebuttal  as  to  an 
t>xperiment  made  by  witnesses  under  the  same 
conditions  at  the  place  referred  to,  for  the 
purpose  of  showing  that  the  conversation  could 
not  have  been  heard. 

Error  to  district  court.  Mesa  county. 

Reuben  E.  Starr  and  A.  S.  McKlnney  were 
convicted  of  attempted  bribery,  and  they 
bring  error.    Reversed. 

J.  S.  Camahan  and  S.  N.  Wheeler,  for 
plaintiffs  in  error.  David  M.  Campbell,  Atty. 
Gen.,  Calvin  E.  Reed,  Asst.  Atty.  Gen.,  and 
Dan  B.  Cary,  Asst.  Atty.  Gen.  (Samuel  G. 
McMnllen,  of  counsel),  for  the  People. 

PER  CURIAM.  The  plaintiffs  in  error 
were  convicted  of  the  offense  of  offering  a 
bribe  of  $600  to  one  A.  T.  Wharton,  a  mem- 
ber of  the  city  council  of  Grand  Junction,  to 
corruptly  Induce  him,  the  said  Wharton, 
with  partiality  and  favor,  contrary  to  law, 
to  vote  for  the  purcliase  by  the  city  of  Grand 
Junction  of  the  watei-worlis  system  of  the 
Grand  Junction  Water  Company,  and  sen- 
tenced to  imprisonment  in  the  county  jail 
for  the  term  of  six  months,  and  to  pay  a 
fine  of  $100  and  costs.  Upon  the  trial  of  the 
csiuse  Wliliam  Campbell  was  sworn  as  a  wit- 
ness on  the  part  of  the  people,  and  testified 
that  after  the  adjournment  of  the  city  coun- 
cil on  the  night  of  August  24,  1899,  Whar- 


ton had  said  to  him  that  a  conversation 
would  occur  at  the  Carpenter  corner;  that 
he  met  George  R.  Barton,  and  they  went  up 
to  the  Carpenter  lots,  and  entered  an  excava- 
tion near  the  north  end  of  said  lots,  about  11 
o'doclt,  and  while  so  concealed  he  over- 
heard a  conversatioi;  between  Wharton  and 
the  plaintiffs  in  error,  who  were  standing 
on  Main  street,  near  what  is  known  as  the 
"Carpenter  Comer";  that  he  heard  McKln- 
ney say  to  Wharton  that,  if  he  would  vote  for 
the  proposition  to  buy  the  waterworks  for 
$49,600,  he  would  guaranty  him  $500  in  cash; 
and  heard  Mr.  Starr  say,  "Yes;  $500  to 
$700."  Mr.  Barton,  who  was  also  a  witness, 
testified  to  having  heard  substantially  the 
same  conversation;  that  the  hole  Is  38  feet 
from  the  Main  street  sidewalk.  The  plain- 
tiffs in  error  offered  to  show  by  O.  C. 
Knowles  and  other  witnesses,  who  had  made 
the  experiment,  that  it  was  impossible  for 
the  witnesses  Campbell  and  Barton,  stand- 
ing in  the  hole  on  the  Carpenter  lots,  to  hear 
the  conversation  they  had  testified  to.  Mr. 
Knowles  testified  that  be  was  in  this  hole 
on  the  previous  night  at  about  11  o'clock,  in 
company  with  George  Garretson  and  Walter 
Abbey;  that  the  depth  of  the  bole  Is  a  lit- 
tle over  6  feet,  and  40  feet  distant  from 
Main  street;  that  while  in  this  hole  he  saw 
McKinney  and  Starr,  the  plaintiffs  In  error. 
Perry  Rogers,  Commodore  McKlnney,.  and 
George  Gates,  standing  north  of  him  on  the 
Main  street  sidewalk,— the  place  where 
Campbell  and  Barton  had  sworn  the  defend- 
ants stood  on  the  night  of  August  24th;  that 
he  could,  by  tiptoeing,  see  the  parties  where 
they  were  standing.  The  witness  was  as^ed 
the  following  questions:  "Q.  State  whether 
or  not,  while  you  were  In  this  hole,  they 
were  talking.  A.  They  were  making  some 
kind  of  a  noise,  supposed  to  be  a  conversa- 
tion. (On  motion  of  counsel  for  people,  this 
answer  was  stricken  out.)  Mr.  Wheeler, 
Counsel  for  Defendants:  We  offer  to  show 
by  this  witness  and  other  witnesses  that 
persons  in  this  hole  could  not  hear  these 
defendants  talking  In  an  ordinary  tone, 
standing  on  the  sidewalk  40  feet  north  of 
the  hole.  By  the  Court:  The  conditions 
might  not  be  the  same.  By  Mr.  Wheeler: 
We  offer  to  prove  them  to  be  the  same.  The 
Court:  The  evidence  can't  be  admitted." 
It  is,  we  think,  well  settled  by  the  authori- 
ties .  that  the  testimony  of  witnesses  as  to 
experiments  made  out  of  court  is  admissible 
in  both  civil  and  criminal  cases  for  the  pur- 
pose of  illustrating  or  rebutting  testimony 
given  in  the  case,  when  it  is  shown  that  the 
conditions  are  the  same.  Wilson  v.  State 
(Tex.  Cr.  App.)  30  S.  W.  587;  Burg  v.  Rail- 
way Co.,  90  Iowa,  106,  57  N.  W.  680;  Rail- 
way Co.  V.  Champion,  9  Ind.  App.  510,  36  X. 
E.  221,  37  N.  E.  21;  Railway  Co.  v.  Moffatt, 
56  Kan.  067,  44  Pac.  607;  Byers  v.  Railroad 
Co.,  94  Tenn.  345,  29  S.  W.  128;  Toung  v. 
aark,  16  Utah.  42,  50  Pac.  832;  Smith  v. 
State,  2  Ohio  St  511;   Boyd  v.  State,  14  Lea, 
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161;  Llpes  v.  State,  15  Lea,  125;  9  Jones, 
Ev.  §  413;  Sonoma  Co.  v.  Stofen,  125  Cal. 
32,  57  Pac.  681;  Schweinfurth  v.  Railway 
Co.,  60  Ohio  St.  215,  54  N.  E.  89.  We  can- 
not accept  the  contention  of  the  attorney 
general  that  it  is  entirely  within,  the  discre- 
tion of  the  trial  court  to  admit  or  exclude 
Buch  evidence.  While  it  is  largely  within 
Its  discretion  to  determine  whether  the  tes- 
timony shows  that  the  experiment  was  made 
under  such  conditions  as  to  fairly  illustrate 
the  point  in  issue  (City  of  Ord  v.  Nash,  50 
Neb.  335,  69  N.  W.  964),  yet,  when  It  is 
shown  that  the  conditions  were  essentially 
the  same  In  both  instances,  the  testimony 
should  be  admitted,  and  its  weight  deter- 
mined by  the  Jury.  As  was  said  In  Byers' 
T.  Railroad  Co.,  supra:  "It  is  uniformly  held 
that  in  all  such  tests,  to  make  them  com- 
petent, the  conditions  under  which  the  tests 
were  made  must  be  the  same  tea  near  as  prac- 
ticable. This  requirement  appears  to  have 
been  substantially  complied  with  In  this 
case,  and,  judging  from  the  testimony  of- 
fered to  be  given,  the  conditions  of  the  test 
were  essentially  the  same  as  when  the  acci- 
dent occurred.  We  are  of  opinion  the  trial 
Judge  was  in  error  in  not  allowing  evidence 
of  this  test  to  be  Introduced  under  proper 
instructions  to  the  Jury  as  to  Its  weight." 
Counsel  for  defendants  offering  to  prove  that 
the  conditions  under  which  Mr.  Knowles 
made  his  test  were  the  same  as  those  pres- 
ent when  the  conversation  testified  to  by 
Campbell  and  Barton  occurred,  the  court 
erred  in  excluding  the  testimony.  Such  error 
necessitating'  a  reversal  of  the  sentence.  It 
is,  unnecessary  to  notice  the  other  questions 
presented,  which  may  not  arise  upon  another 
trial.    Reversed  and  remanded. 


(28  Colo.  160) 

CAMPBELIi  T.  WEST,  Mayor,  et  al. 
(Supreme  Court  of  Colorado.     Dec.  17,  1900.) 

APPEUIL  —  SUPREME  COURT  —  CONTEST  FOR 
PUBLIC  OFPICB— JUDGMENT. 
Under  a  statute  providing  that  no  appeal 
from  a  final  judgment  shall  lie  to  the  supreme 
court  unless  the  judgment  exceeds  $2,500,  re- 
lates to  a  franchise  or  freehold,  or  a  construc- 
tion of  the  constitution  is  necessary,  an  appeal 
will  not  lie  from  a  judgment  dismissing  certio- 
rari to  review  the  proceedings  of  a  city  council 
in  determining  an  election  contest  between  two 
aldermen;  no  constitutional  question  being  in- 
volved. 

Appeal  from  district  court,  Pueblo  county. 

Certiorari  by  Alexander  Campbell  against 
(jeorge  West,  mayor,  and  others.  From  a 
Judgment  dismissing  the  writ,  plaintiff  ap- 
peals.   Dismissed. 

Arrlngton  &  McAliney  and  Patterson,  Rich- 
ardson &  Hawkins,  for  appellant.  J.  C.  EI- 
weU,  E.  E.  Hubbell,  and  E.  C.  Glenn,  for  ap- 
pellees. 

CAMPBELL,  C  J.  This  is  an  appeal  from 
a  Judgment  of  the  district  court  of  Pueblo 
county  dismissing  a  writ  of  certiorari  which 


was  brought  In  that  court  to  review  proceed- 
ings in  an  election  contest  over  the  rival 
claims  of  two  aldermen,  heard  before  the  city 
council  of  the  city  of  Pueblo,  which  resulted 
in  the  exclusion  of  appellant  here  (petitioner 
below)  from  the  office,  and  the  seating  of  his 
opponent  The  district  cour::  ruled  that  it 
could  inquire  no  further  than  to  ascertain  if 
the  city  council  had  Jurisdiction,  and  regular- 
ly pursued  Its  authority,  and,  determining 
those  questions  in  the  affirmative,  dismissed 
the  writ  It  is  clear  that  this  court  has  not 
Jurisdiction  to  review  the  Judgment  Under 
the  statute  which  controls,  no  writ  of  error 
from  or  appeal  to  the  supreme  court  shall  lie 
to  review  the  final  Judgment  of  any  inferior 
court  unless  the  Judgment  or,  in  replevin,  the 
value  found,  exceeds  $2,500,  or  unless  the  mat- 
ter in  controversy  relates  to  a  franchise  or 
freehold,  or  a  construction  of  a  provision  of  the 
state  or  federal  constitution  is  necessary  to  the 
determination  of  the  case.  Neither  of  these 
elements  is  present  The  amount  of  the  Judg- 
ment does  not  confer  Jurisdiction,  and  no  free- 
hold is  Involved.  No  constitutional  question 
fairly  debatable  Is  urged  by  counsd,  and  the 
only  feature  suggested  at  the  oral  argument 
that  brings  the  case  within  the  statute  is  that 
a  franchise  is  involved.  But  in  Londoner  v. 
People,  15  Colo.  246,  25  Pac.  183,  and  People 
V.  Carver,  19  Colo.  86,  34  Pac.  676,  It  is  said 
that  there  is  a  difference  between  a  franchise 
and  a  public  office.  No  appeal  to  or  writ  of 
error  from  this  court  lies  to  review  a  Judg- 
ment of  an  inferior  court  or  tribunal  render- 
ed in  an  action  for  the  usurpation  of  a  public 
office,  or  in  a  proceeding  involving  the  right 
of  rival  claimants  to  public  office.  The  ap- 
peal Is  therefore  dismissed.  Appeal  dismiss- 
ed. 


(28  Colo.  160) 

DOLAND  V.  GRAND  VALLEW  IBR.  CO. 

(Supreme  Court  of  Colorado.     Dec  17,  1900.) 

TRIAL.— VARIANCE— WAIVER— EVIDBNCB—     • 
OPINIONS  OF  WITNESSES. 

1.  A  judgment  will  not  be  reversed  for  va- 
riance between  defendant's  pleading  and  the 
proof  where  the  plaintiff  did  not  claim  sur- 
prise on  the  trial  or  seek  a  continuance,  but 
went  on  with  the  trial  and  put  in  evidence  to 
support  his  ease. 

2.  Where  witnesses  had  testified  that  they 
had  ascertained  the  total  number  of  owners  of 
certain  water  rights  by  an  inspection  of  rec- 
ords showing  the  same,  and  had  compared  such 
number  with  the  signers  of  a  certain  agree- 
ment, and  that  two-thirds  of  such  owners  had 
signed  the  agreement,  such  evidence  was  not 
objectionable  as  the  opinion  of  the  witnesses 
as  to  the  proportion  of  signers,  because  of  their 
failure  to  state  the  number  of  owners  and 
signers,   respectively. 

Appeal  from  district  court  Mesa  county. 

Action  by  Henry  P.  Doland  against  the 
Grand  Valley  Irrigation  Company.  From  a 
Judgment  in  favor  of  defendant  plaintiff  ap- 
peala.    Affirmed. 

The  Grond  River  Dlfch  0>mpany  was  a 
corporation  organized  under  the  laws  of  this 
state  to  make  a  diversion  of  water  from  the 


Digitized  by 


Google 


Colo.) 


DOLAND  V.  GRAND  VALLEY  IRR.  CO. 


301 


O-rand  rlrer,  and  to  supply  the  same  for  ir- 
rigation purposes  to.  owners  of  lands  lying 
under  its  Grand  river  ditch,  through  which 
the  water  thus  diverted  was  carried.  With 
these  owners  It  entered  into  contracts  for  the 
sale  of  water  rights,  by  whose  provisions 
specified  quantities  of  water  were  to  be  de- 
livered by  the  corporation  to  the  water  con- 
sumers at  the  head  gates  of  their  respective 
ditches  leading  from  its  main  canal,  upon 
certain  terms  which  the  written  Instruments 
prescribed.  The  plaintiff  became  the  owner, 
by  purchase,  of  one  of  these  water  rights. 
In  bis  complaint  he  alleges  that  the  defend- 
ant, the  Grand  Valley  Irrigation  Company,  a 
corporation,  assuming  to  have  obtained  title 
at  a  foreclosure  sale  of  the  Grand  River  ditch, 
entered  upon  and  took  possession  of,  and  Is 
now  operating  and  managing,  the  same;  that 
it  refuses,  without  right,  to  deliver  water  to 
the  plaintiff  in  accordance  with  the  terms  of 
Ills  contract  with  the  ditch  company,  and  al- 
so threatens  to  shut  down  and  close  the  head 
gate  through  which  he  has  hitherto  been  ac- 
customed to  receive,  and  is  still  entitled  to 
receive,  the  water.  He  therefore  asked  for 
a  permanent  injunction  restraining  the  de- 
fendant from  Interfering  with  or  preventing 
bim  from  getting  water  from  the  main  ditch 
tot  the  irrigation  of  his  land.  The  answer 
contains  three  separate  defenses,  the  first  two 
of  which,  however,  were  abandoned  by  de- 
fendant at  the  trial.  The  third  defense,  in 
substance,  alleges  that  the  Grand  River  Ditch 
Company,  the  first  owner  of  the  canal  in 
question,  on  account  of  Its  insolvency  became 
unable  to  carry  out  its  contracts  with  its  vari- 
ous water  consumers,  and  as  a  result  of  Its 
Inability  to  discharge  certain  of  its  obliga- 
tions, which  were  evidenced  by  outstanding 
bonds  secured  by  a  trust  deed  upon  its  prop- 
erty, proceedings  by  its  secured  creditors  to 
foreclose  the  trust  deed  were  instituted,  and 
a  receiver  was  appointed  to  take  possession 
of  and  operate  the  property  pending  the  fore- 
closure. During  the  pendency  of  this  suit  the 
various  water  consumers,  for  the  purpose  of 
avoiding  further  litigation  and  expense,  and 
to  Indemnify  themselves  against  further  loss 
on  account  of  their  unfortunate  investment, 
formulated  a  scheme  for  relief.  In  substance, 
tbe  plan  was  that  there  should  be  formed  a 
new  corporation  to  acquire  the  property  and 
franchises  of  the  old,  and  that  the  water- 
right  consumers  who  participated  in  it 
should.  In  lieu  of  whatever  interests  in  the 
old  concern  their  so-called  water-right  con- 
tracts gave  them,  have  of  the  capital  stock  of 
the  new  company  such  shares  as  their  for- 
mer interests  equitably  entitled  them  to  re- 
ceive. To  perfect  the  plan,  certain  of  the 
'water  consumers  signed  a  writing  authorizing 
a  committee  composed  of  a  number  of  per- 
sons therein  named  to  conduct  negotiations 
for  the  acquisition  of  title  from  the  old  com- 
pany. It  was  further  alleged  In  this  defense 
that  plaintiff  joined  other  water  consumers 
In  this  endeavor,  and  that  in  pursuance  of 


the  authority  conferred  upon  the  committee 
the  new  corporation  (tbe  defendant)  was  in- 
c<Hporated,  and  duly  acquired  title  to  the 
property  and  franchises  of  the  old  ditch  com- 
jiany,  and  ever  since  Its  acquisition  of  title 
has  been  in  possession  of  and  operating  the 
canal,  and  that  It  stands  ready  to  deliver  to 
the  plaintiff  at  the  head  gate  of  his  lateral 
ditch  tbe  quantity  of  water  to  which  he  is 
entitled  under  the  terms  of  tbe  reorganization. 
There  was  a  replication  to  this  defense,  sub- 
stantially putting  in  issue  its  material  aver- 
ments. Tbe  trial  court,  upon  conflicting  evi- 
dence, at  the  close  of  the  trial  found  that, 
prior  to  the  purchase  by  the  defendant  of 
the  Irrigation  system  in  question,  the  com- 
mittee having  in  charge  the  foregoing  scheme 
was  duly  authorized  by  sundry  water-right 
owners.  Including  this  plaintiff,  to  purchase 
the  same,  and  that  the  purchase  was  con- 
summated pursuant  to  and  in  accordance 
with  such  authority.  Upon  this  finding  of 
fact  the  court  concluded  the  plaintiff  was  not 
entitled  to  tbe  relief  prayed,  and  dismissed 
his  action. 

Bucklln,  Staley  &  Tafley,  for  appellant. 
Chas.  F.  Caswell,  B.  O.  Oyler,  and  John  P. 
Brockway,  for  appellee. 

CAMPBELL,  C.  J.  (after  stating  the 
facts).  A  number  of  errors  have  been  as- 
signed to  the  Judgment,  but  only  three  of 
tbe  questions  argued  demand  consideration: 

1.  It  is  said  that  there  is  a  variance  be- 
tween the  allegations  of  the  third  defense 
and  the  proof  in  its  support  The  allega- 
tion referred  to  Is  that  unconditional  power 
or  authority  was  given  to  the  committee  to 
purchase  tbe  irrigation  system,  while  the 
proof  merely  tends  to  show  the  giving  of  a 
power  that  was  to  become  effective  only  on 
condition  that  two-thirds  of  the  water-right 
owners  should  Join  in  Its  execution.  The 
authorities  cited  are  not  In  point  in  this 
case.  This  court  In  Salazar  v.  Taylor,  18 
Colo.  538,  33  Pac.  369,  and  the  court  of  ap- 
peals in  Railway  Co.  v.  Rubenstein,  5  Colo. 
App.  121,  38  Pac.  76;  Iron  Co.  v.  Cummlngs, 
8  Colo.  App.  641.  4C  Pac.  875;  Outcalt  v. 
Jonhston,  9  Colo.  App.  519,  49  Pac.  1058; 
Rice  V.  Ross,  9  Colo.  App.  552,  49  Pac.  368; 
and  Schmidt  v.  Bank,  10  Colo.  App.  261,  50 
Pac.  733,— have  held  that  a  variance  which 
neither  surprises  nor  harms  a  party  is  not 
necessarily  fatal  to  the  Judgment.  Plaintiff 
relied  on  his  averment  that  he  never  made 
any  sort  of  a  contract  by  which  he  agreed  to 
the  so-called  plan  of  reorganization.  The  al- 
legations of  bis  replication  are  broad  enough 
to  admit  of  the  proof  offered  and  admitted. 
King  V.  De  Coursey,  8  Colo.  463,  9  Pac.  31. 
It  alleges  that  he  never  entered  Into  a  con- 
tract of  any  kind— either  that  alleged  In  the 
third  defense  or  otherwise— by  which  he 
agreed  to  the  plan  In  question.  From  the 
printed  abstract,  it  is  uncertain  whether  his 
ground  of  objection  to  proof  of  conditional 
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authority  was  speclflcally  upon  the  ground 
of  variance.  But,  even  If  it  were,  he  did 
not  claim  surprise.  Indeed,  he  could  not 
have  been  surprised;  nor  did  he  seek  a  con- 
tinuance of  the  cause  for  that  reason,  but 
proceeded  -with  the  trial,  and  Introduced  evi- 
dence In  support  of  his  theory  of  the  case. 
By  strict  practice  the  defendant  might  have 
been  required  to  amend  Its  defense  to  corre- 
spond to  the  proof,  but,  under  the  liberal 
provision  of  our  Code,  the  judgment  will  not 
be  reversed  for  Its  omission  to  make  that  re- 
quest, or  for  Its  failure  so  to  amend  its 
pleading,  when  It  Is  apparent  that  substan- 
tial justice  has  been  done. 

2.  It  Is  further  urged  that.  If  it  be  con- 
ceded that  there  was  not  a  fatal  variance, 
nevertheless  the  proof  Introduced  by  de- 
fendant that  there  was  a  compliance  with 
the  condition  in  the  power  given  to  the  com- 
mittee to  purchase  was  merely  opinion  evi- 
dence of  the  witnesses,  and  not  as  to  facts. 
The  record  is  against  this  position.  Several 
of  the  witnesses  testified  explicitly  that  two- 
thirds  and  more  of  the  water-right  owners 
signed  the  agreement  by  which  the  commit- 
tee was  empowered  to  act.  The  particular 
objection  seems  to  be  that  the  witnesses 
were  not  required,  In  their  examination  In 
chief,  to  say  just  how  many  water-right 
owners  there  were,  and  how  many  signed 
this  written  authorization.  But  the  witness- 
es testified  that  they  arrived  at  the  ultimate 
fact  that  two-thirds  signed  by  an  examina- 
tion of  the  records  of  the  old  company,  from 
which  they  ascertained  the  total  number  of 
water-right  owners,  and  compared  this  list 
with  the  number  of  such  owners  who  sign- 
ed the  .writing  creating  the  committee.  If 
this  method  of  establishing  the  controverted 
fact  was  indefinite  or  improper,  the  plaintiff 
might,  by  proper  cross-examination,  have  es- 
tablished its  insufficiency  or  unsatisfactory 
character.    The  objection  Is  not  good. 

3.  The  third  point  discussed  is  that  one 
member  of  the  committee  never  participated 
in  any  of  its  deliberations.  Upon  the  prop- 
osition that,  when  authority  to  perform  an 
act  of  a  private  nature  is  conferred  upon 
two  or  more-  agents,  the  principal  Is  bound 
only  .when  the  execution  is  by  all,  the  plain- 
tiff seeks  to  impeach  the  validity  of  the 
committee's  action  in  purchasing  the  prop- 
erty of  the  old  company.  It  clearly  appears, 
however,  from  the  Instrument  by  which  the 
committee  was  created,  that  a  majority  was 
authorized  to  act,  and  that  more  than  a 
majority  concurred  in  the  action  which  was 
taken,  and  this  is  sufficient.  Mechem,  Ag. 
8  77;  1  Am.  &  Eng.  Bnc.  Law  (2d  Ed.) 
1057,  and  notes.  Under  its  finding  that  the 
plan  of  reorganization  was  assented  to  by 
the  plaintiff,  and  the  purchase  of  the  Irriga- 
tion system  by  defendant  made  as  the  re- 
sult of  an  authorization  of  water  consumers, 
in  which  the  plaintiff  joined,  the  trial  court 
declared  that  it  would  be  inequitable  In  this 
action  to  grant  the  exiraordluary  relief  pray- 


ed. If  some  irregularities  occurred  in  carry- 
ing out  the  plan  of  reorganization,  and  If 
some  inaccuracies  in  matters  of  detail  char- 
acterized the  committee's  action,  they  can- 
not be  corrected  in-  this  kind  of  an  equitable 
action.  The  "tiial  court  took  the  right  view 
of  the  controversy,  and,  no  prejudicial  error 
being  brought  to  our  attention,  its  Judgment 
is  affirmed. 


(28  Colo.  209) 
SHAPTER  T.  PILLAR. 
(Supreme  Court  of  Colorado.    Dec.  22.  1900.) 

INSANE  PERSONS— APPOINTMENT  OP  GUARD- 
IAN —  WRIT  OF  ERROR  —  CONSTITUTIONAL 
RIGHT  TO  POSSESS  PROPERTY— MENTAX.  CA- 
PACITY—EVIDENCEi— ADMISSIBILITY. 

1.  Under  Const,  art.  6,  §  23,  providing  that 
writs  of  eiTor  shall  lie  from  the  supreme  court 
to  every  final  judgment  of  the  county  court, 
one  who  has  been  adjudged  incapable  of  man- 
aging liis  own  affairs  by  the  county  court  is 
entitled  to  sue  out  a  writ  of  error,  without  a 
guardian  ad  litem,  to  review  the  judgment. 
since,  till  the  judgment  of  the  trial  court  is 
finally  disposed  of,  it  is  not  conclusive. 

2.  Under  Mills'  Ann.  St.  §  2935,  as  amended 
by  Laws  1893,  p.  331,  providing  that  the  coun- 
ty court,  on  the  verified  petition  of  any  reputa- 
ble person  alleging  that  a  person  in  the  county 
is  insane  and  unable  to  manage  hia  affairs 
properly,  may  call  a  jury  to  determine  the  fact, 
and  if  such  person  has  property,  and  is  unable 
to  manage  the  same,  the  court  shall  appoint  a 
conservator,  one  who  is  not  absolutely  insane, 
but  merely  so  mentally  unsound  as  to  be  uuabie 
to  manage  his  property,  may  have  a  conservator 
appoiiited. 

3.  Mills'  Ann.  St.  8  2935,  as  amended  by 
Laws  1893,  p.  331,  providing  that  the  county 
court,  on  petition  of  a  reputable  person  alleg- 
ing that  another  is  of  unsound  mind,  may  sum- 
mon a  jury  to  determine  the  fact,  and,  if  it 
be  alleged  and  proved  that  such  person  has 
property,  and  is  so  mentally  unsound  as  to  be 
unable  to  properly  manage  the  same,  may  ap- 
point a  conservator.  Is  not  a  violation  of  the 
right  to  acquire  and  possess  property  guaran- 
tied by  C!onst.  art.  2,  f  3. 

4.  On  the  trial  of  the  question  whether  plain- 
tiff in  error  was  so  mentally  unsound  as  to  be 
incapable  of  caring  for  his  property,  the  ad- 
mission of  opinion  evidence  as  to  his  capacity 
to  properly  manage  his  business  affairs  was  er- 
ror, since  the  question  of  the  degree  of  his 
mental  incapacity  was  for  the  jury,  when  in- 
formed by  the  evidence  as  to  bis  delusions,  if 
any. 

Error  to  Arapahoe  county  court 
Application  by  Charles  Pillar  to  have  Ed- 
ward Shapter  adjudged  a  lunatic.  From  a 
judgment  in  accordance  with  the  prayer  of 
the  petition,  Edward  Shapter  brings  error. 
Reversed. 

From  a  Judgment  adjudging  plaintiff  in  er- 
ror so  insane  or  distracted  in  mind  as  to  ren- 
der him  incapable  of  properly  or  safely  at- 
tending to  or  managing  his  estate,  and  ap- 
pointing a  conservator  for  that  purpose,  he 
brings  the  case  here  on  error.  He  Is  aljout 
Co  years  of  age,  and  has  been  aflllcted  with 
shaking  palsy  for  over  10  yeors  lost  past, 
which  has  rendered  him  quite  feeble  phys- 
ically, affected  his  power  of  speech,  and,  to 
some  extent,  impaired  his  mental  faculties. 
He  has  an  estate  valued  at  between  $25,000 
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and  $30,000,  wUch  consistB  principally  of  real- 
ty In  the  city  of  Denver.  The  statute  under 
which  the  proceeding  was  had  Is  as  follows: 
"Whenever  any  reputable  person  shall  file 
with  the  (iounty  court  •  *  •  a  complaint, 
duly  verified,  and  shall  allege  therein  that 
any  person  in  such  county  is  a  lunatic  or  an 
insane  person,  and  is  so  distracted  In  mind 
a^  to  render  such  person  incapable  of  prop- 
erly and  safely  attending  to  his  affairs  or 
managing  his  estate,  •  •  •  the  court.  If 
satisfied  that  there  is  a  good  cause  for  the 
«xerclse  of  Its  jurisdiction,  shall  th'erenpon 
order  a  Jury  •  •  •  to  be  summoned  to 
inquire  into  such  facts.  •  •  •  If  It  shall 
be  alleged  in  said  complaint  and  proved  to 
the  satisfaction  of  the  court  that  said  lunatic 
or  insane  person  has  personal  or  real  estate, 
and  if  the  jury  shall  return  in  their  verdict 
that  such  person  Is  so  insane  or  distracted  In 
mind  as  to  render  him  or  her  Incapable  of 
managing  his  or  her  estate.  It  shall  be  the 
duty  of  said  county  court  to  appoint  some 
fit  person  to  b6  the  conservator  of  said  es- 
tate." Mills'  Ann.  St  i  2935,  amended  by 
Laws  1883,  p.  331.  Over  the  objection  of 
plaintiff  in  error,  several  witnesses,  both  pro- 
fessional and  nonprofessional,  were  asked  to 
give  an  opinion  regarding  his  capability  of 
properly  or  carefully  managing  his  business 
affah^;  the  answer  in  each  Instance  being, 
in  the  opinion  of  the  witness,  that  he  was 
Incapable. 

E._T.  Wells,  M.  F.  Taylor,  and  R.  T.  Mc- 
NeaC  for  plaintiff  in  error.  George  A.  Smith, 
for  defendant  in  error.  Andrew  W.  Gil- 
lette, amicus  curiae. 

GABBERT,  J.  (after  stating  the  facts).  It 
is  suggested  by  counsel  amicus  curlse  that, 
the  plaintiff  in  error  having  been  adjudged 
Incapable  of  managing  his  own  affairs,  this 
proceeding  should  be  dismissed,  for  the  rea- 
son that  he  cannot  now  prosecnte  a  cause, 
except  through  the  intervention  of  a  guard- 
Ian  or  ne>t  friend;  or,  if  this  is  not  the  cor- 
rect view,  we  should  require  him  to  be 
brought  into  our  presence  for  the  purpose  of 
ascertaining  his  mental  condition,  and  ca- 
pability of  electing  to  prosecute  the  writ  of 
error  in  this  case.  The  constitution  pro- 
vides (article  6,  I  23)  that  writs  of  error 
shall  lie  from  the  supreme  court  t6  every 
final  Judgment  of  the  county  court  Ordi- 
narily, It  Is  true  that  one  adjudged  ndn  com- 
pos mentis  can  only  act  through  a  recognized 
representative;  but  this  is  not  the  case  where 
the  very  object  of  the  action  is  to  determine 
the  legality  of  the  Judgment  adjudging  him 
incapable  of  managing  his  own  affairs.  In 
the  original  proceeding  he  is  entitled  to  be 
heard,  appear  by  counsel,  and  produce  wit- 
nesses, and,  although  the  Judgment  of  the 
trial  court  may  be  that  the  management  of 
his  estate  should  be  tal;en  out  of  bis  hands, 
be  Is  entitled  to  be  heard  touching  the  valid- 
ity of  such  proceedings.    In  re  Moss  <Cal.) 


53  Pac.  357.  So  long  as  the  action  for  that 
purpose  is  undisposed  of,  the  judgment  of 
the  trial  court  regarding  his  mental  capac- 
ity is  not  conclusive.  Cuneo  v.  Bessonl,  63 
Ind.  524. 

The  sole  province  of  this  court  in  a  pro- 
ceeding of  this  character  is  to  investigate 
the  regularity  of  the  proceedings  which 
plaintiff  in  error  seel^s  to  have  reviewed.  If 
they  are  so  in  all  respects,  and  the  evidence 
is  sufficient  to  support  the  Judgment  ren- 
dered, we  cannot  Inquire  into  the  question  of 
the  sanity  of  plaintiff  in  error.  If  preju- 
dicial error  exists,  and  there  appears  to  be 
sufficient  to  warrant  an  Inquest  the  case 
must  be  remanded  for  a  new  trial,  for  the 
purpose  of  determining  the  sanity  of  the 
plaintiff  in  error  in  the  manner  which  the 
statute  provided. 

Counsel  for  plaintiff  in  error  contend  that 
the  statute  under  which  this  proceeding  was 
instituted  in  the  court  below  only  applies  to 
those  entirely  bereft  of  reason,  and,  if  it  is 
not  susceptible  of  this  construction,  it  is  un- 
constitutional, because  It  violates  natiutil 
rights.  The  object  of  the  statute  Is  to  pro- 
tect those  whose  mental  faculties  are  affected 
to  such  a  degree  as  to  render  them  Incapable 
of  properly  and  safely  managing  their  busi- 
ness affairs.  The  language  employed  indi- 
cates this  purp6se.  It  says,  in  effect.  If  it 
appears  that  any  person  Is  so  distracted  In 
mind  as  to  render  him  incapable  of  safely 
and  properly  managing  his  estate,  and  a  Jury 
shall  so  find,  a  conservator  shall  be  appoint- 
ed. Absolute  insanity  is  not  the  only  test. 
The  main  object  of  the  statute  Is  the  protec- 
tion of  the  property  of  those  mentally  af- 
flicted. Inquiry  must  be  made  as  to  the  ex- 
tent of  such  mental  infirmity.'  If  it  exists 
in  such  a  degree,  and  is  of  such  character, 
that  the  person  so  afflicted  is  for  that  rea- 
son unable  to  act  Intelligently  with  respect 
to  his  business  affairs,  or  Is  affected  with 
that  imbecility  of  mind  not  strictly  Insanity, 
but  to  such  an  extent  that  he  Is  deprived  of 
the  mental  power  to  act  in  a  proper  and 
provident  manner  in  the  management  of  his 
property  Interests,  the  statute  is  satisfied. 
Ridgeway  v.  Darwin,  8  Ves.  65;  McElroy's 
Case,  6  Watts  &  S.  451;  Calderon  v.  Martin, 
50  La.  Ann.  1153,  23  South.  909;'  Nailer's 
Children  v.  Nailor,  4  Dana,  339;  Gray  v. 
Obear,  59  Ga.  675;  McCammon  v.  Cunning- 
ham, 108  Ind.  545,  9  N.  E.  455;  Flscus  v. 
Turner  (Ind.  Sup.)  24  K  B.  662;  In  re  Bar- 
ker, 2  Johns.  Ch.  232.  On  the  other  hand, 
although  the  mind  may  not  be  sound,  "if 
there  be  capacity  to  manage,  as  the  result  of 
consecutive  reasoning,  although  the  manage- 
ment might  not  be  such  as  Intellectual  vigor 
and  skill  might  approve,"  the  party  retain- 
ing the  possession  of  bis  mental  faculties  to 
this  extent  would  not  come  within  the  pur- 
view of  the  statute.  Com.  v.  Schneider,  59 
Pa.  St  328. 

The  many  authorities  cited  by  counsel  for 
plaintiff  In  error  to  the  effect  that  partial 
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unsoundness  of  mind  on  the  part  of  tbosc 
executing  deeds,  wills,  and  contracts  would 
not  avoid  such  Instruments,  provided  it  ap- 
peared at  the  time  of  execution  that  the  party 
was  possessed  of  sufficient  mental  ability  to 
comprehend  in  a  reasonable  manner  the  na- 
ture and  effect  of  the  transaction,  does  not 
militate  against  our  construction  of  the  stat- 
ute in  question,  but  is  in  harmony  with  its 
spirit,  which  recognizes  that  the  degree  of 
Insanity  necessary  to  warrant  the  appoint- 
ment of  a  conservator  must  be  such  as  inca- 
pacitates from  properly  and  safely  managing 
ordinary  business  afCalrs>  Neither  is  our 
construction  a  violation  of  any  natural  or 
constitutional  rights.  Our  constitution  pro- 
vides that  all  persons  have  certain  natural 
and  inalienable  rights,  among  which  may  be 
reckoned  the  right  of  acquiring,  possessing, 
and  protecting  property.  It  also  provides 
that  the  enumeration  of-  rights  sliall  not  be 
construed  to  deny,  impair,  or  disparage  oth- 
ers retained  by  the  people.  Sections  3,  28, 
art  2,  Const  It  falls  to  the  state  to  take 
care  of  those  who,  by  reason  of  mental  in- 
capacity, cannot  take  care  of  themselves.  Ex 
parte  Cranmer,  12  Ves.  445. 

In  the  absence  of  any  statutory  provision 
on  the  subject,  a  court  of  chancery,  under 
the  rules  of  common  law,  would  undoubtedly 
have  authority  to  protect  the  estate  of  those 
who,  by  reason  of  mental  infirmities,  were 
unable  to  do  so^  and,  to  accomplish  this  end, 
could  appoint  a  proper  person  for  that  pur- 
pose. The  vital  question  which  the  jury  was 
required  to  determine.  If  it  appeared  that  the 
mind  of  plaintiff  in  error  was  affected,  was 
whether  or  not  It  was  deranged  to  such  a 
degree  that  he  was  incapacitated  from  safely 
and  properly  managing  his  estate.  When 
the  question  at  issue  involves  peculiar  skill 
or  the  knowledge  ot  a  particular  science.  In 
which  persons  instructed  by  study  or  experi- 
ence-may be  supposed  to  have  more  skill  or 
knowledge  than  the  average  person,  the  opin- 
ion of  an  expert  thereon  may  be  received. 
Where  the  question  at  issue  is  such  that  it 
would  be  impossible  for  a  witness  to  state  all 
the  facts  or  portray  all  those  matters  which 
created  an  impression  upon  his  mind,  his 
opinion  may  be  taken.  These  two  rules  arise 
from  the  necessity  of  the  case.  On  the  oth- 
er band,  when  the  facts  can  be  given  the 
jury  from  which  a  particular  inference  can 
be  drawn,  which  is  the  one  to  be  determined, 
and  concerning  which  persons  of  average  or- 
dinary intelligence  are  capable  and  compe- 
tent of  determining  for  themselves,  opinion 
evidence  is  not  admissible.  Mining  Co.  v. 
Broderlck,  25  Colo.  IG,  53  Pac.  169;  8  Tayl. 
BSv.  §S  1416,  1417,  1419;  Ferguson  v.  Hubbell, 
97  N.  Y.  507;  Graham  v.  Pennsylvania  Co., 
139  Pa.  St  149,  21  Atl.  151;  Stumore  v. 
Shaw,  68  Md.  11,  11  Atl.  360;  Hamrick  v. 
State  (Ind.  Sup.)  34  N.  E.  3. 

Applying  these  rules,  it  is  manifest  that 
che  opinions  of  the  witnesses  regarding  the 
Incapability  of  plaintiff  in  error  to  manage 


and  control  his  own  business  affairs  should 
have  been  expluded.  Those  who  had  seen 
and  conversed  with  him  could  properly  give 
their  opinion  on  the  question  of  his  Insanity, 
but  the  vital  one,  1.  e.  the  degree  of  bis  men- 
tal incapacity  on  that  account,  and  the  ex- 
tent to  which  he  may  have  been  incapacitat- 
ed thereby  from  managing  his  business,  the 
jury  should  have  determined  from  all  <he 
evidence  on  the  subject  It  was  not  a  ques- 
tion which  required  peculiar  skill  or  knowl- 
edge to  comprehend.  It  was  one  which 
men  of  ordinary,  average  intelligence,  after 
being  acquainted  with  the  hallucinations,  if 
any,  of  plaintiff  In  error,  his  acts  and 
thoughts  prompted  thereby,  could  ascertain 
for  themselves,  based  upon  their  own  expe- 
rience and  observations.  In  principle,  the 
Important  question  for  the  jury  to  determine 
was  the  same  as  in  cases  w^here  the  capacity 
of  a  testator  .to  make  a  will,  or  of  a  grantor 
to  execute  a  deed,  is  In  issue,  and  the  great 
weight  of  modern  authority  in. such  cases. 
In  the  absence  of  any  statutory  provision,  is 
that  such  capacity  is  not  properly  the  sub- 
ject of  opinion  evidence,  but  must  be  deter- 
mined from  the  probative  facts  bearing 
thereon. 

Other  errors  are  assigned  and  argued, 
which  we  do  not  deem  it  necessary  to  notice, 
further  than  to  indicate  that  within  reasona- 
ble limits,  a  witness  may  be  cross-examined 
for  the  purpose  of  showing  bis  possible  mo- 
tive, bias,  or  Interest  in  a  case  which  might 
have  some  influence  upon  his  statements,  or 
prompt  his  action;  that,  in  a  case  of  this 
character,  the  mental,  and  not  the  physical, 
condition  of  the  person  for  whom  a  con- 
servator Is  requested  is  the  main  feature, 
and  that  the  latter  can  only  be  considered  in 
so  far  as  it  may  affect  the  former;  that  in 
determining  the  degree  of  Incapability  of 
such  person,  the  character  of  his  business 
and  its  extent  should  be  taken  into  consid- 
eration. A  party  might  be  incapacitated  by 
reason  of  mental  disturbances  from  proper- 
ly and  safely  attending  to  a  complicated 
business,  but  capable  of  managing  one  which 
was  not.  Although  in  a  degree  mentally 
afflicted,  his  disposition  to  husband  or  waste 
his  estate  should  also  be  considered.  It  is 
not  the  province  of  the  trial  judge  to  ex- 
amine witnesses  further  than  to  ascertain 
if  he  has  a  correct  understanding  of  what 
they  may  have  stated.  All  things  being 
equal,  the  court  should,  so  far  as  consonant 
with  duty,  select  a  conservator  agreeable  to 
the  wishes  of  the  ward.  Especially  is  this 
true  If  the  latter  Is  not  so  Insane  that  he 
cannot  exercise  a  sensible  opinion  upon  that 
question.    Allis  v.  Morton,  4  Gray,  63. 

Counsel  upon  both  sides  have  urged  with 
considerable  warmth  the  respective  merits 
of  this  case.  As  already  indicated,  we  can- 
not determine  the  mental  capacity  of  the 
plaintiff  in  error.  The  subject  is  contro- 
verted. It  must  be  determined  by  the  statu- 
tory method,  but  in  so  doing  the  rules  of  evt- 
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deuce  must  be  observed.  The  alleged  mental 
condition  of  plaintiff  In  error,  and  other  un- 
fortunates of  like  character  which  the  stat- 
ute Is  designed  to  protect,  demands  that 
great  care  should  be  exercised  by  the  courts 
In  determining  whether  the  control  of  their 
estate  should  be  taken  out  of  their  hands  or 
not.  The  Judgment  of  the  county  conrt  Is 
reversed,  and  the  cause  remanded  for  fur- 
ther  proceedings.    Reversed  and  remanded. 


(28  Colo.   IST) 

BUCKHRS  IRB.,  MILL.  &  IMP.  CO.  et  al 

V.  PI^TTE  VAUJ3Y  IRR.  00. 
(Snpreme  Court  of  Colorado.     Dec.  22,  1900.) 

WATERS  AND  WATEHl  C0URSB3— JUDGMENTS— 
KKS  JUDICATA— APPEAL. 

1.  Where  a  suit  to  restrain  a  water  company 
from  using  the  water  of  a  lake  is  met  by  the 
defense  that  the  defendant  has  largely  increas- 
ed the  flow  of  water  into  the  lake,  and  a  de- 
cree is  rendered  for  defendant,  but  it  is  found 
that  the  stream  from  the  lake  is  a  natural  wa- 
ter course,  a  decision  reversing  such  decree  on 
the  ground  that  defendant  was  only  entitled 
to  a  part  of  the  water,  and  ordering  a  new 
trial  to  determine  the  amount  thereof,  is  not 
an  adjudication  of  the  rights  to  the  waters  col- 
lected in  the  lake,  which  will  bar  a  subsequent 
suit  between  the  parties  to  determine  the 
rights  thereto. 

2.  Where  suit  is  brought  to  enjoin  a  water 
company  from  using  the  waters  of  a  certain 
lake,  as -intercepting  the  water  flowing  into  a 
c^tain  stream,  and  it  is  denied  that  the  lake 
is  tributary  to  the  stream,  it  is  reversible  er- 
ror to  rule  that  the  burden  of  showing  that  the 
lake  is  not  tributary  to  the  stream  Is  on  de- 
fendant. 

3.  Where  a  supplementary  answer  is  filed  on 
the  retrial  of  a  case,  asking  for  a  modificution 
of  a  former  decree,  to  permit  the  defendant  to 
use  a  certain  water-feed  pipe,  which  was  de- 
nied by  the  former  decree,  and  the  right  to 
have  such  a  modification  is  not  denied,  the 
decree  should  affirmatively  state  the  grant- 
ing of  such  relief. 

Appeal  from  district  court.  Weld  county. 

Injunction  by  the  Platte  Valley  Irrigation 
Company  against  the  Buckets  Irrigation, 
Milling  &  Improvement  Company  and  thu 
Beaver  Lake  Irrigation,  Milling  &  Improve- 
ment Company.  From  a  Judgment  In  favor 
of  plaintitr,  defendants  appeal.    Reversed. 

Joseph  W.  Taylor  and  Hayt  &  Dawson, 
for  appellants.    J.  W.  McCreery,  for  appellee. 

6ABBERT,  J.  This  action  was  commen- 
ced by  appellee,  as  plaintiff,  against  appel- 
lants, as  defendants,  to  restrain  the  latter 
from  diverting  water  from  the  South  Platte 
rlvw  by  means  of  a  ditch  known  as  "Feeder 
No.  1,"  and  Its  extension,  and  also  to  re- 
strain them  from  Intercepting  water  flowing 
from  Beaver  Lake  and  adjacent  swamps 
tlxrongh  a  ditch  designated  "Beaver  Lake," 
tbe  stream  from  which  sources,  It  was  aver- 
red, was  a  tributary  of  this  river.  As  a  de- 
fense to  the  claim  of  plaintiff  to  the  waters 
of  the  stream  flowing  from  Beaver  Lake  and 
vicinity,  the  appellants  (1)  denied  that  such 
stream  was  a  tributary  of  the  river;  (2) 
averred  that  the  waters  derived  from  this 
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source  were  obtained  by  draining  lands  ad- 
jacent to  Beaver  Lake,  which  were  In  no 
sense  a  source  of  supply  of  the  river  or  any 
of  its  tributaries.  The  result  of  the  first  trial 
was  a  judgment  in  favor  ct  appellants  for  the 
waters  obtained  by  means  of  the  ditch  des- 
ignated as  "Beaver  Lake,"  which  was  con- 
strncted  from  the  point  where  It  Intersected 
Feeder  No.  1  to  Beaver  Lake  and  beyond. 
The  court  gave  them  this  relief  upon  the 
ground  that  by  their  efforts  and  expenditures 
they  had  drained  lands  lying  adjacent  to 
Beaver  Lake,  and  thereby  largely  Increased 
the  water  supply  flowing  from  that  source, 
but  also  found  that  the  stream  from  the  lake 
was  a  natural  water  course  and  tributary  of 
the  river.  From  this  Judgment  the  plaintiff 
appealed  to  this  court,  where,  upon  consider- 
ation of  this  branch  of  the  case,  it  was  held 
that  the  court  erred  in  decreeing  the  present 
appellants  all  the  water  from  this  source, 
because  they  were  only  entitled  to  the  water 
flowing  from  Beaver  Lake  to  the  extent  they 
bad  increased  its  average  continuous  flow. 
For  this  reason  the  Judgm«it  was  reversed 
and  the  cause  remanded  for  farther  proceed- 
ings. Platte  Val.  Irr.  Co.  v.  Buckers  Irr., 
Mill.  &  Imp.  Co.,  25  Colo.  7T,  53  Pac.  334. 
On  the  second  trial  of  the  cause  the  issues 
between  the  parties  with  reference  to  the 
water  flowing  from  Beaver  Lake,  as  also  Its 
increase  by  virtue  of  the  efforts  of  appellants, 
were  the  same  as  before.  With  respect  to 
the  rights  of  appellants  to  maintain  the  ditch 
known  as  "Feeder  No.  1,"  they  filed  a  sup- 
plemental answer,  in  which  it  was  averred 
that,  by  reason  of  natural  physical  changes 
in  the  bed  of  the  river.  It  became  necessary 
for  them  to  maintahi  that  portion  of  the  ditch 
for  the  purpose  of  supplying  their  main 
ditch  directly  from  the  river.  It  Is  unnec- 
essary to  state  the  facts  upon  which  appellee 
bases  its  right  primarily  to  maintain  this 
action,  because  these  matters  were  disposed 
of  In  the  former  Judgment  of  this  court  On 
the  second  trial  the  court  found  the  Issues 
with  reference  to  the  waters  collected  by 
Beaver  Lake  ditch  In  favor  of  the  plaintiff, 
and  decreed  that  defendants  were  not  enti- 
tled to  the  use  of  any  of  the  waters  from 
this  source,  as  against  the  plaintiff.  From 
this  Judgment  the  defendants  appeal.  Theref 
Is  also  Involved,  by  reason  of  the  judgment 
of  the  lower  court,  the  right  of  appellants  to 
maintain  Feeder  No.  1,  which  will  be  no- 
ticed later. 

At  the  outset  there  is  presented  this  ques- 
tion: What  was  the  effect  of  the  order  in 
our  former  opinion,  remanding  the  cause  for 
further  proceedings,  on  that  branch  of  the 
case  relating  to  the  waters  of  the  stream 
flowing  or  alleged  to  flow  from  Beaver  Lake? 
Our  answer  Is  that  It  remanded  the  case  for 
a  new  trial  on  tl^ls  question,  and  that  no 
finding  of  fact  made  by  the  lower  court,  or 
which  this  court  said  was  supported  by  the 
evidence,  was  res  adjudicata  of  any  fact 
upon  which  the  rights  of  the  parties  to  the 
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■waters  collected  by  Beaver  Lake  ditch  de- 
pended. The  issues  made  by  the  pleadings 
upon  this  branch  of  the  case  were  plain  and 
simple.  The  appellee  averred  that  the  stream 
flowing  from  Beaver  Lake  was  a  tributary  of 
the  Platte  river.  The  appellants  denied  this 
averment,  and  further  claimed  the  right  to 
divert  the  waters  of  this  stream  to  the  ex- 
tent they  had  Increased  its  natural  flow. 
Under  these  issues  it  therefore  became  in- 
cumbent upon  the  appellee,  in  order  to  show 
it  was  entitled  to  relief,  to  establish  that  the 
stream  from  Beaver  Lake  was  a  tributary  of 
the  river.  To  defeat  this  claim,  defendants 
were  entitled,  under  the  pleadings,  to  make 
two  defenses:  First,  that  It  was  not  such 
tributary;  second,  that  they  had  added  to  Its 
volume  waters  which  were  not  theretofore 
wont  to  flow  down  the  natural  stream.  It 
appears  from  the  record  that  the  trial  court 
ruled  that  the  burden  of  proof  was  upon  the 
appellants,— In  other  words,  they  must  show 
that  the  stream  from  Beaver  Lake  was  not  a 
tributary  of  the  river.  This  was  certainly  er- 
roneous, because  the  very  ground  upon  which 
appellee  based  Its  right  to  relief  was  that 
appellants  were  diverting  the  waters  of  a 
natural  stream  and  tributary  of  the  river,  to 
Its  injury.  L'uless  they  established  this  fact 
in  the  first  instance,  their  action  must  fail. 
It  is  not  every  error,  however,  which  will 
result  in  reversing  a  cause  upon  review.  The 
error  must  be  prejudicial,  and  an  error  Is 
presumed  to  be  prejudicial  to  the  party 
against  whom  It  is  made,  unless  it  affirma- 
tively appears  that  It  was  harmless.  George 
V.  Railroad  Co.,  53  Iowa,  503,  5  N.  W.  615; 
Machine  Co.  v.  Jacobson,  73  Iowa,  546,  35  N. 
W.  627;  Jackson  v.  Water  Co.,  14  Cal.  19; 
Du  Bols  v.  Perkins,  21  Or.  189,  27  Pac.  1044; 
dark  V.  Fairley,  30  Mo.  App.  335;  State  v. 
Security  Bank  of  Clark,  2  S.  D.  538,  51  N.  W. 
337;  Hayne,  New  Trials  &  App.  i  287;  2 
Bnc.  PI.  &  Prac.  532.  The  evidence  upon  the 
question  as  to  whether  or  not  this  stream 
was  a  tributary  of  the  river  was  conflicting. 
If  the  court  had  adopted  the  proper  theory 
as  to  where  the  burden  of  proof  rested  upon 
this  issue,  and  had  found,  as  it  did,  that  the 
water  flowing  from  Beaver  Lake  was  a  natur- 
al stream  and  a  tributary  of  the  river,  per- 
haps the  evidence  is  suflScient  to  sustain  this 
finding.  But,  as  it  was  conflicting  on  the 
subject,  we  are  not  able  to  say  that  the  error 
of  the  trial  court  in  placing  upon  appellants 
the  burden  It  did  was  not  prejudicial;  for, 
with  this  burden  placed  upon  appellee.  It 
might  have  found  that  the  preponderance  of 
the  evidence  on  this  subject  was  with  appel- 
lants, or  that  appellee  had  failed  to  estab- 
lish as  a  fact  that  which  It  was  incumbent 
upon  it  to  do  in  order  to  make  a  prima  facie 
case.  For  this  error  the  Judgment  must  be 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

We  are  urged,  however,  to  determine  the 
rights  of  the  parties  to  the  water  claimed  to 
•have   been   collected  by  appellants   through 


and  by  means  of  Beaver  Lake  ditch.  It  is 
claimed  on  the  part  of  appellee  that  tills  ditch 
is  constructed  from  the  point  where  it  In- 
tersects F.eeder  No.  1  to  Beaver  Lake  prac- 
tically upon  the  line  of  the  bed  of  a  stream 
fiowlng  from  that  source,  designated  "Beaver 
Brook,"  and  that  the  water  so  collected  in 
part  Is  from  the  source  of  supply  of  this 
stream,  as  also  from  the  stream  Itself.  It 
being  denied  by  appellants  that  the  latter  is 
a  tributary  of  the  river,  and  In  fact  claimed 
that  there  is  no  such  stream,  and  that  the 
water  collected  is  not  from  any  natural  sup- 
ply, It  Is  manifest  from  the  Issues  between 
the  parties  that  their  rights  to  this  water 
would  be  dependent  in  part,  at  least,  upon  the 
fact  as  to  .whether  what  is  termed  "Beaver 
Brook"  Is  a  natural  stream  and  tributary  of 
the  river  or  not,  and  from  whence  the  water 
flowing  In  the  ditch  is  collected.  Therefore 
any  opinion  we  might  express  on  this  prop- 
osition would  necessarily  be  In  the  alterna- 
tive. As  the  question  presented  Is  of  great 
importance,  and  far-reaching  in  Its  effect, 
we  do  not  deem  It  wise  to  e:(press  our  views 
thereon  until  squarely  presented  for  adjudi- 
cation, and  for  this  reason  we  must  decline 
to  pass  upon  it  at  this  time. 

In  the  former  opinion  the  Judgment  of  the 
lower  court  rendered  at  the  first  trial,  direct- 
ing that  Feeder  No.  1  be  abated,  was  aflBmi- 
ed.  This  Judgment  was  sustained  for  the 
reason  that  this  portion  of  the  ditch  of  appel- 
lants drew  water  by  percolation  directly  from 
the  river.  By  a  supplemental  answer  which 
they  filed  when  the  cause  was  remanded  for 
a  new  trial,  appellants  aver  that  a  change  in 
the  channel  has  occurred,  which  makes  It 
necessary  for  them  to  establish  their  head 
gate  to  the  Buckers  ditch  at  a  point  further 
up  .the  stream,  and  for  this  reason  they  de- 
sire a  modification  of  the  former  Judgment, 
by  which  they  will  be  permitted  to  utilize 
Feeder  No.  1  for  the  purpose  of  divettlng  the 
water  to  supply  their  Buckers  ditch.  It  la 
also  claimed  upon  their  part,  and  so  stated  In 
the  answer,  that  this  feeder  will  not  draw 
any  water  from  the  river,  except  through  its 
head  gate.  This  answer  was  permitted  to  be 
filed,  and  issue  was  Joined  thereon.  After  all 
evidence  was  Introduced,  the  trial  Judge  an- 
nounced that  It  was  unnecessary  to  argue  the 
matters  set  up  in  the  supplemental  answer, 
as  there  was  no  controversy  about  them. 
Evidently  the  court  was  of  the  oplnlMi  that 
appellants  were  entitled  to  a  modification  of 
the  original  decree  in  so  far  as  It  affected 
Feeder  No.  1.  It  Is  claimed  by  counsel  for 
ai^Uants  that  In  the  decree  finally  render- 
ed the  court  did  not  grant  such  relief.  Coun- 
sel for  appellee  contends  that  it  did.  From 
an  examination  of  the  decree,  we  do  not 
think  it  does.  The  relief  to  which  appellants 
were  entitled  by  reason  of  the  facts  set  up 
In  the  supplediental  answer  was  affirmative 
In  its  nature.  It  contemplated  tJie  modifica- 
tion of  the  original  decree,  by  which  they 
would  be  permitted  to  maintain  Feeder  No. 
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1,  and  that  portion  of  the  Beaver  I^ke  ditch 
from  where  It  Intersected  this  feeder  down 
to  the  point  where  connection  was  made 
with  the  Buckers  ditch.  As  a'ppellants  were 
clearly  entitled  to  this  relief,  It  should  have 
been  granted,  and  the  decree  should  have 
affirmatively  so  stated.  The  decree  further 
provided  that  appellants  should  so  maintain 
that  portion  of  their  ditch  which  has  been 
designated  as  "Feeder  No.  1,"  and  the  part 
of  Beaver  Lake  ditch  thence  down  to  the  in- 
tersection with  the  main  Buckers  ditch,  as 
not  to  Interfere  with  the  water  flowing  down 
Beaver  brook.  MTiether  or  not  this  Is  Jus- 
tlfled  win  depend  upon  the  rights  of  the  par- 
ties to  the  water  in  dispute.  The  judgment 
of  the  district  court  is  reversed,  and  the 
cause  remanded,  with  directions  to  enter  a 
decree  giving  appellants  the  relief  demanded 
by  their  supplemental  answer,  and  for  a  new 
trial  on  the  Issues  made  by  the  pleadings 
with  respect  to  the  rights  of  the  parties  to 
the  water  flowing  in  Beaver  Lake  ditch  above 
the  point  where  It  Intersects  Feeder  No.  1, 
and  upon  the  final  determination  direct.  If 
necessary,  how  that  part  of  the  ditch  of  ap- 
pellants between  the  river  and  the  Buckers 
ditch  which  intercepts  the  waters  from  Beav- 
er brook  shall  be  maintained  with  respect  to 
the  flow  of  the  water  from  that  source. 
Reversed  and  remanded. 


(28  Colo.  126) 

JONES  V.  VAN  HORN  et  al. 

(Supreme  Court  of  Colorado.     Dec.  17.  1800.) 

RKFERENCK— NECBSSITY  FOR  REVIEW  OP  TES- 
TIMONY BY  COURT— APPEAL  AND 
ERROR— REVIEW. 

1.  Civ.  Oode,  §§  212-214,  provide  that  the 
clerk  of  court  shall  enter  judgment  on  a  ref- 
eree's report,  in  the  same  .'iianner  as  if  the  ac- 
tion had  been  tried  by  the  conrt,  after  five  days' 
notice  to  the  parties  of  the  filing  of  such  re- 
port, unless  objections  are  interposed  within 
that  time,  in  which  case  the  court  may  grant 
a  new  trial,  or  modify  the  findings  of  the  ref- 
eree and  enter  such  judgment  as  is  proper. 
A.  reference  was  ordered  for  examination  of 
plaintiff's  report  as  administrator.  Plaintiff 
filed  objections  to  the  sufficiency  of  the  evi- 
dence to  sustain  the  referee's  findings,  within 
the  proper  time,  which  the  court  overniled, 
-without  an  examination  of  the  testimony  taken 
before  the  referee.  Held,  that  a  judgment  for 
defendants,  based  on  the  referee's  report,  would 
be  reversed,  since_  the  court  had  no  authority 

•  to  pass  on  the  objections  without  a  review  of 
the  testimony  and  findings. 

2.  An  objection  that  the  evidence  taken  by 
a  referee  on  which  a  judgment  is  based  is  not 
abown  to  have  been  wholly  incorporated  in  the 
bill  of  exceptions  will  not  be  noticed  on  ap- 
P€!al,  if.  through  the  court's  error  in  not  exam- 
ining the  testimony  taken  by  the  referee,  no 
findings  were  made  that  can  be  reviewed. 

Appeal  from  district  court,  Arrfpahoe  coun- 
ty. 

Action  by  James  A.  Jones,  administrator, 
against  M.  A.  De  L.  Van  Horn  and  others. 
From  a  judgment  for  defendants,  plaintiff 
appeals.    Reversed. 


H.  P.  Bennett,  Jr.,  and  W.  C.  Kingsley, 
for  api>ellant.  Charles  J.  Hughes,  Jr.,  and 
Branch  H.  Giles,  for  appellees. 

GABBERT,  J.  The  Issue  between  the  par- 
ties In  the  court  below  was  raised  by  excep- 
tions filed  by  appellant  to  the  report  of  the 
referee,  as  administrator  of  the  estate  of 
Isaac  Cooper,  deceased.  A  reference  was- 
ordered,  and  the  referee  directed  to  examine 
the  accounts,  take  testimony,  and  report  the 
facts  on  items  in  report  of  administrator 
which  were  contested,  together  with  the 
testimony  taken.  On  the  filing  of  the  re- 
port of  the  referee,  the  administrator  object- 
ed and  excepted'  thereto,  which,  so  far  as 
necessary  to  notice,  were  to  the  effect  that 
the  findings  of  fact  and  conclusions  of  law 
that  the  administrator  was  not  entitled  to 
Item  charged  for  his  services  rendered  the 
estate  were  against  the  evidence,  and  that 
the  finding  that  the  sum  paid  by  the  admin- 
istrator to  certain  attorneys  was  excessive 
was  not  supported  by  the  evidence.  We  no- 
tice these  two  for  the  purpose  of  showing 
that  the  exceptions  were  In  the  proper  form. 
They  appear  to  have  been  filed  In  apt  time. 
The  record  discloses  that  the  court  passed 
upon  these  exceptions,  and  overruled  them, 
without  examining  the  testimony  taken  be- 
fore the  referee,  and  upon  which  he  based 
his  report. 

Our  Civil  Code  provides  that,  when  the 
reference  Is  for  all  jjurposes,  the  clerk  shall 
enter  judgment  upon  the  referee's  report  in 
the  same  manner  as  If  the  action  had  been 
tried  by  the  court,  after  five  days'  notice 
to  the  parties  to  the  action  of  the  filing 
of  such  report,  unless  objections  thereto  are 
Interposed  within  that  time,  and  that,  if 
such  objections  are  filed,  the  couit  may 
grant  a  new  trial,  or  may  modify  the  find- 
ings of  the  referee,  and  enter  judgment  ac- 
cordingly, when  It  Is  manifest  from  the  evi- 
dence what  the  findings  or  judgment  should 
be.  Sections  212-214,  Civ.  Code.  When 
proper  exceptions  are  filed,  the  findings  of 
the  referee  do  not  become  tlie  fiudlugs  of 
the  court,  unless  approved  by  the  court.  If 
the  sufllclency  of  the  evidence  to  sustain  the 
findings  of  the  referee  Is  challenged,  the 
court  cannot  determine  this  question  with- 
out an  examination  of  the  testimony  taken 
and  reported  by  the  referee.  The  object  of 
permitting  exceptions  to  be  filed  Is  to  give 
the  party  filing  them  an  opportunity  to  point 
out  to  the  court  wherein  the  reiwrt  of  the 
referee  is  erroneous.  The  authority  of  the 
court  thus  invoked  cannot  be  exercised 
capriciously.  It  cannot  act  Intelligently 
without  an  examination  of  the  questions 
raised  by  the  exceptions,  and,  when  they 
challenge  the  sulHclency  of  the  evidence  to 
sustain  the  findings  of  the  referee,  it  is  both 
the  province  and  duty  of  the  court  to  ex- 
amine the  testimony,  and  review  the  con- 
clusions of  the  former.    Failing  to  do  this, 
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over  proper  exceptions,  It  bas  no  authority 
to  approve  the  report. 

It  Is  urged  on  behalf  of  appellees  that  the 
blU  of  exceptions  falls  to  show  that  all  the 
evidence  taken  before  the  referee  is  Incor- 
porated therein.  If  we  were  required  to 
examine  the  testimony  upon  which  the  ref- 
eree based  his  report,  this  would  be  a  ma- 
terial question;  but,  the  court  having  failed 
to  examine  the  testimony  returned  by  the 
referee,  no  findings  have  been  made  which 
we  can  review.  In  other  words,  .until  the 
•court  has  regularly  approved  or  modified  the 
report  of  the  referee,  we  are  not  required 
to  do  so,  for  the  reason  that  this  court  can- 
not review  findings  of  fact  and  conclusions 
of  law  which  have  never  been  made.  The 
judgment  of  the  district  court  is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings.    Reversed  and  remanded. 


(28  Colo.  156) 

McAIiLISTBR  v.  PEOPLE,  to  Use  of 

BRISBANE. 

(Supreme  Court  of  Colorado.    Dec.  17,  1800.) 

PRINCIPAL  AND  SURETY— RELEASE  OP  SURE- 
TY —  ADMINISTRATION    BONDS  —  ACTIONS  — 

■  ITBiUZED  STATEMENT— HARMLESS  ERROR- 
DOCUMENTARY  EVIDENCE  —  RECORDS  AND 
CERTIPIBD  COPIES. 

1.  Where  the  remedy  against  a  surety  is 
reserved  by  taking  a  default  judgment  against 
him,  a  dismissal  as  to  the  priccipal,  even  if  it 
operates  to  release  him,  does  not  release  the 
sui-ety. 

2.  Under  2  Mills'  Ann.  St.  i  4807  (Gen.  St. 
1883,  §  3632),  and  Gv.  Code,  f  13,  permitting 
the  obligee  m  an  administrator's  bond  to  sue 
any  or  all  the  obligors,  a  dismissal  as  to  the 
principai,  sued  with  a  surety,  is  not  a  release 
of  the  surety;  the  effect  being  the  same  as 
though  the  action  had  been  brought  against 
the  surety  only. 

3.  Where  the  breach  of  a  bond  sued  on  con- 
sisted in  the  failure' of  the  obligor,  an  adminis- 
trator, to  account  to  the  estate  for  certain 
moneys,  a  copy  of  his  report,  furnished  by  idain- 
tiff,  showing  the  balance  due  as  it  appeared 
from  an  itemized  statement  of  his  receipts 
and  expenditures,  is  a  sufficient  compliance 
with  Civ.  Code,  {  03,  requiring  an  itemized 
statement  to  be  furnished, 

4.  On  a  trial  to  the  court,  in  an  action  by 
an  administrator  de  bonis  non  against  the 
surety  of  his  jiredecessor,  error  in  permitting 
plaintiff  to  testify  that  his  predecessor,  at  the 
time  of  plaintiff's  appointment,  handed  to  him 
a  book  in  which  he  kept  his  accounts  as  ad- 
ministrator, and  allowing  him  to  testify  there- 
from, without  introducing  the  book,  is  barm- 
less,  whore  the  record  of  the  county  court  in 
which  the  same  items  appeared  was  after- 
wards introduced. 

5.  Under  1  Mills'  Ann.  St.  |§  1101-1103  ((Jen. 
St.  18.'^,  a  512-514),  making  record  entries 
in  probate  matters,  or  a  certified  copy  there- 
of, evidence  in  all  courts  of  the  state,  if  the 
county  court  permits  one  of  the  books  of  its 
office  to  be  taken  into  another  court  as  evi- 
dence, it  cannot  be  objected  that  the  original, 
and  not  a  certified,  copy  is  produced. 

Appeal  from  district  court.  Lake  county. 

Action  by  the  people,  etc.,  to  the  use  of  W. 
H.  Brisbane,  administrator  de  bonis  non  of 
the  estate  of  Charles  Leitzman,  deceased, 
against  H.  D.  McAllister.  From  a  Judgment 
for  plaintiff,   defendant   appeals.    Affirmed. 


A.  W.  Stone  and  N.  Rollins,  for  appellant 
J.  E.  Havens,  for  appellee. 

CAMPBELL,  C  3.  Edward  Forbes  was 
the  administrator  of  the  estate  of  Charles 
Leitzman,  deceased.  For  his  failure  well 
and  tnily  to  administer  its  assets,  the  coim- 
ty  court  of  Lake  county,  having  jurisdiction 
of  the  matter,  removed  him,  and  appointed 
W.  H.  Brisbane  administrator  de  bonis  non. 
This  action  was  brought  by  the  latter  against 
Forbes  as  principal,  and  H.  D.  McAllister  as 
surety,  on  Forbes'  official  bond,  to  recover 
the  amount  due  the  estate  because  of  the  ad- 
ministrator's default  Both  Forbes  and  Mc- 
Allister were  served  with  process.  The 
plaintiff  voluntarily  dismissed  as  to  Forbes, 
and  took  Judgment  against  McAllister,  who 
had  suffered  default.  Afterwards,  this  de- 
fault and  Judgment  were  set  aside,  and,  up- 
on a  trial  to  the  court  without  a  jury,  a 
Judgment  for  $3,422.69  was  rendered  against 
the  surety. 

1.  The  first  objection  to  the  Judgment  is 
that  the  action  of  the  plaintiff  In  dismissing 
the  action  as  to  Forbes  operated  as  a  release 
of  the  principal  in  the  bond,  and  consequent- 
ly a  discharge  of  the  surety.  Whether  the 
dismissal  released  the  principal  we  need  not 
inquire.  The  remedy  against  the  surety  was 
expressly  reserved  by  the  obligee  by  taking 
Judgment  against  him,  and  the  surety,  there- 
fore, was  not  discharged.  1  Brandt,  Sur.  { 
147.  Whatever  the  law  be  elsewhere,  our 
statute  (2  MiUs'  Ann.  St  S  4807;  Gen.  St 
1883,  {  3632)  permits  the  obligee  In  an  ad- 
ministrator's bond  to  sue  all,  or  any  one  or 
more,  of  the  obligors  at  bis  pleasure.  When 
the  action  was  dismissed  as  to  the  principal, 
and  continued  as  to  the  surety,  it  was  the 
same  as  though  the  action  in  the  first  In- 
stance had  been  brought  by  the  obligee 
against  the  surety  only.  This  is  permitted 
by  section  13  of  the  Civil  Code,  as  well  as 
by  the  section  of  the  General  Statutes  cited. 

2.  Complaint  Is  made  that  in  response  to 
the  demand  of  the  defendant,  the  itemized 
account  furnished  by  the  plaintiff  was  inade- 
quate, and  the  court  improperly  allowed  the 
trial  to  proceed  without  a  sufficient  state- 
ment. It  is  contended  by  plaintiff,  as  this  Is 
an  action  upon  a  bond,  and  not  upon  an 
account,  that  section  03  of  the  Code,  pro- 
viding for  an  Itemized  statement  in  an  ac- 
tion on  account  is  not  applicable.  Tbat 
question  is  not  Important  here,  for  a  suffi- 
cient Itemized  statement  was  furnished.  The 
breach  of  the  bond  consisted  in  the  fail- 
ure of  the  administrator  to  account  to  the 
estate  for  certain  moneys  which  came  into 
his  hands,  and  the  statement  furnished  was 
a  copy  of  the  report  which  the  administrator 
filed  in  the  county  court,  showing  the  bal- 
ance due.  as  it  appeared  from  an  Itemized 
statement  of  his  receipts  and  expenditures. 

3.  It  is  urged  that  the  trial  court  erred  in 
admitting  certain  evidence  introduced  by  the 
plaintiff.    Brisbane,  the  administrator  de  bo- 
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nb  non,  was  permitted  to  testify  that  the  ad- 
ministrator, Forbes,  at  the  time  of  the  for- 
mer's appointment,  handed  to  him,  as  his 
successor,  a  book  in  which  were  kept  Forbes' 
accounts  as  administrator,  and  Brist>ane  was 
permitted  to  testify  therefrom,  without  intro- 
ducing the  book  in  evidence.  Whether  this 
was  erroneous  or  not  is  not  material,  for  the 
record  of  the  county  court,  in  which  precise- 
ly the  same  items  of  account  appeared,  was 
afterwards  introduced  in  evidence.  As  the 
trial  was  to  the  court  without  a  Jury,  the 
testimony  of  the  administrator  de  bonis  non 
was  not  prejudicial,  even  if  erroneous.  But 
It  is  said  that  the  court  Improperly  ruled 
in  permitting  the  record  itself,  rather  than 
a  certified  copy,  to  be  introduced  in  evidence. 
We  are  not  now  considering  the  question 
whether  the  Judge  or  Clerk  of  the  county 
court  can  be  compelled  to  produce  in  the  dis- 
trict court  its  record  as  evidence  when  the 
statute  makes  a  certified  copy  admissible. 
If  the  county  court  permits  one  of  the  books 
«t  Its  oflSce  to  be  taken  into  another  court 
as  evidence,  the  objection  that  the  original, 
and  not  a  certified  copy.  Is  produced.  Is  not 
tenable.  1  Mills'  Ann.  St.  U  1101-1103  (Gen. 
8t  1883,  i!  512-614).  There  is  no  merit 
wliatever  In  any  of  the  objecOons  urged 
against  this  jadgment,  and  It  is  accordingly 
affirmed. 


(28  Colo.  178) 

BREWSTEB  v.  SHOEMAKER  et  aL 

(Sapreme  Court  of  Colorado.     Dec.  17,  1000.) 

HWES  AND  MINERALS-LOCATION  OF  CLAIMS- 
CONFLICTING  CLAIMS— DISCOVERY 
AFTER  LOCATION. 

1.  Where  the  location  of  a  mining  claim  is 
void  because  of  the  absence  of  a  valid  dis- 
tovery  of  mineral,  a  subsequent  discovery  of 
mineral  after  the  filing  of  the  location'  certifi- 
cate, and  after  all  acts  of  location  have  been 
performed,  will  validate  it,  if  such  subsequent 
discovery  is  made  before  the  rights  of  any 
tliird  party  have  attached. 

2.  Where  a  vein  is  discovered  in  driving  a 
tannel  at  a  point  250  feet  below  the  surface, 
a  valid  location  of  the  claim  can  be  made  by 
marking  the  boundary  on  the  surface  at  the 
place  at  which  the  vein,  if  continued  to  the 
surface,  would  be  disclosed,  though  no  sur- 
face work  is  done,  and  no  actual  tracing  of  the 
vein  to  the  surface  is  attempted,  and  though 
tile  tnnnel  was  not  being  located  under  the  tun- 
nel site  act  of  congress,  and  was  driven 
through  patented  propertj-,  not  belonging  to  the 
owners  of  the  lode  discovered. 

Appeal  from  district  court,  San  Miguel 
county. 

Action  by  Arthur  Brewster  against  George 
W.  Shoemaker  and  another.  From  a  judg- 
ment in  favor  of  defendants,  plaintiff  appeals. 
Affirmed. 

The  action  concerns  a  strip  of  ground  in 
conflict  between  the  Bootjack  and  Contention 
lode-mlnlng  claims,  situate  in  San  Miguel 
county.  The  Bootjack  is  the  earlier  location 
in  point  of  time.  When  its  owners  (defend- 
ants) applied  in  the  land  oflSce  for  a  patent, 
plaintiff,  the  owner  of  the  Contention  lode, 


filed  his  adverse  therein,  and  brought  this 
action  in  its  support.  The  facts  material  to 
the  present  controversy  may  thus  be  stated: 
The  location  of  the  Contention  lode  was  made 
on  May  1,  1S88.  No  question  is  raised  as 
to  its  validity,  provided  It  was  unappropri- 
ated public  domain  at  the  time  of  plalntlETs 
entry.  The  location  of  the  Bootjack  lode  is 
claimed  as  of  the  9th  day  of  November,  1897, 
and  also  January  28,  1808.  The  first  dlscov- 
eiy  of  mineral  was  upon  patented  ground, 
and  not  within  the  boundaries  of  the  Boot- 
jack claim,  as 'staked.  It  was  therefore  void. 
On  the  28th  of  January,  1898,  a  valid  dis- 
covery of  mineral  was  made  within  these 
boundaries,  and  an  amended  location  certifi- 
cate filed.  Both  these  discoveries  of  mineral 
were  at  a  point  about  250  feet  below  the 
surface,  and  upon  the  same  vein,  and  were 
made  in  driving  a  tunnel;  the  latter  dis- 
covery being  at  a  point  on  the  vein  uncovered 
by  running  the  tunnel  further  into  the  moun- 
tain. It  was  not  a  statutory  tunnel,— that  Is, 
not  located  under  the  tunnel  site  act  of  con- 
gress,—but  was  driven  by  the  owners  of  the 
Bootjack  lode  through  patented  property,  not 
belonging  to  defendants,  and  into  the  terri- 
tory in  dispute,  under  an  arrangement  made 
between  the  patentee  and  the  tunnel  owners. 
The  vein  In  the  tunnel  dipped  about  three  de- 
grees from  the  vertical.  A  calculation  was 
made,  based  upon  the  dip  of  the  vein  as  thus 
disclosed,  and  at  a  point  on  the  surface 
where,  according  to  such  calculation,  the 
vein  should  come  to  the  surface,  a  discovery 
notice  was  posted,  containing  the  statement 
required  by  statute,  and  also  a  recital  that 
a  like  notice,  which  is  admitted,  was  at  the 
place  of  discovery  (de3crlblng  it),  and  infor- 
mation was  given  how  to  reach  It  through 
the  tunnel.  Starting  with  this  discovery 
stake  on  the  surface  as  the  initial  point,  the 
boundaries  of  the  claim  were  designated,  and 
the  stakes  set,  as  the  statute  prescribes.  No 
tracing  of  the  vein  upwards  was  done,  and 
no  surface  work  performed,  by  the  locators 
of  the  Bootjack  claim.  The  vein  found  in 
the  tunnel  was  not  by  actual  exploitation 
shown  to  apex  within  the  limits  of  the  claim, 
but  only  as  might  Inferentiaiiy  appear  from 
the  calculation  to  which  reference  has  been 
made.  When  the  plaintiff  appeared  upon  the 
ground  and  made  his  attempted  location  of 
the  Contention  lode,  the  posted  notice  and 
boundary  stakes  of  the  Bootjack  were  In 
place,  and  the  location  certificate  was  on  file. 
Updn  this  state  of  facts,  and  with  evidence 
as  to  other  acts  necessary  to  constitute  a 
valid  location  of  a  mining  claim,  the  case 
was  submitted  to  the  Jury,  under  the  instruc- 
tions of  the  court,  and  a  verdict  returned  for 
the  defendants,  upon  which  judgment  was 
entered. 

Gerry  &  Taylor  and  W.  H.  Tripp,  for  ap- 
pellant   Hogg  &  Hamili,  for  appellees. 

CAMPBELL,  C.  J.  (after  stating  the  facta). 
Upon  this  appeal  two  questions  only  are  Im- 
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portant,  and,  as  stated  by  appellant's  coun- 
sel, they  are:  (1)  Can  a  location  admittedly 
void,  because  of  an  absence  of  a  ralid  dis- 
covery of  mineral,  but  regular  In  all  other 
respects,  be  made  good  by  a  subsequent  valid 
discovery  of  mineral  within  the  limits  of  the 
location,  made  before  the  rights  of  third  par- 
ties attach,  but  after  the  filing  of  the  loca- 
tion certificate  and  all  acts  of  location  have 
been  performed?  (2)  May  a  location  of  a 
valid  mining  claim  be  liased  upon  an  under- 
ground discovery  of  mineral  made  upon  the 
dip  of  the  vein  at  a  distance  of  250  feet  be- 
low the  surface,  or  any  other  distance, 
through  a  tunnel  not  statutory,— that  is,  not 
claimed  under  the  tunnel  site  act  of  congress. 
— ^where  the  vein  has  never  been  opened  up- 
on the  surface,  or  shown  by  actual  working 
to  haye  its  apex  witliin  the  limits  of  the 
claim  as  staked? 

1.  Plaintiffs  rely  upon  Upton  v.  Larkin,  6 
Mont.  600,  6  Pac.  66;  Id.,  7  Mont  449,  17 
Pac.  728,— which  was  afterwards  affirmed  in 
Larkin  v.  L'pton,  144  U.  S.  19.  12  Sup.  Ct. 
014,  36  Lf.  Ed.  330.  In  the  opinion,  as  re- 
ported in  5  Mont,  and  6  Pac,  supra,  it  was 
said  that  a  location  void  at  the  time  It  Is 
made,  because  of  no  discovery,  or  because 
the  discovery  was  made  on  a  claim  already 
located  and  patented,  continues  and  remains 
voidv  and  Is  not  cured  or  made  effectual  by 
a  subsequent  discovery  on  the  claim  located. 
Upon  a  second  appeal  of  the  same  case,  re- 
ported In  7  Mont,  and  17  Pac,  supra,  the 
learned  court  seems  to  recognize  the  doctrine 
laid  down  by  Mr.  Justice  Sawyer  In  the  case 
of  Jupiter  Min.  Co.  v.  Bodie  Consolidated 
Mln.  Go.  (C.  C.)  11  Fed.  600,  wherein  it  was 
said  that  in  such  a  case  a  subsequent  valid 
discovery,  made  before  any  other  person  has 
acquired  any  rights,  will  make  such  a  loca- 
tion good.  But  the  court  proceeds  at  the  sec- 
ond hearing,  with  the  case  then  in  hand,  to 
say  that  the  evidence  sought  to  be  introduced 
at  the  trial  to  show  a  subsequent  valid  dis- 
covery was  properly  rejected  because  It  ap- 
peared—or at  least  it  was  not  clear  that  the 
contrary  was  true— that  the  subsequent  dis- 
covery to  which  the  evidence  was  directed 
was  made  after  the  application  for  patent 
was  filed.  And  the  court  held  that  a  patent 
ought  not  to  issue  upon  a  discovery  made 
after  application.  It  also  declared  that  the 
offer  of  evidence  was  not  made  in  good  faith, 
but  to  enlist  the  sympathy  of  the  Jury.  In 
the  review  of  the  case  by  the  supreme  court 
of  the  United  States  there  is  nothing  said  to 
give  color  to  the  position  taken  here  by  ap- 
pellant's counsel.  Whether  the  owners  of 
the  Bootjack  lode.  In  connection  with  the  sec- 
ond discovery  of  mineral,— the  one  within  its 
exterior  boundaries,— in  January,  1808,  sup- 
posed they  were  merely  amending  the  former 
attempted  location  by  correcting  the  descrip- 
tion and  filing  an  amended  location  certifi- 
cate, or  whether  they  intended  to  make,  and 
supposed  they  were  making,  a  relocation  of 
an  abandoned  claim,  is  immaterial;   for,  be- 


fore the  rights  of  third  persons.  Including  the 
claimant,  attached.  It  is  admitted  that  they 
had  taken  all  of  the  steps  which,  under  the 
federal  and  state  statutes,  constitute  an  ap- 
propriation of  a  lode  mining  claim.  The  or- 
der of  time  in  which  these  several  acts  are 
performed  is  not  of  the  essence  of  the  require- 
ments, and  it  is  immaterial  that  the  discovery 
was  made  subsequent  to  the  completion  of 
the  acts  of  location,  provided  only  all  the 
necessary  acts  are  done  before  intervening 
rights  of  third  parties  accrue.  All  these  oth- 
er steps  having  been  taken  before  a  valid 
discovery,  and  a  valid  discovery  then  follow- 
ing, it  would  be  a  useless  and  idle  ceremony, 
which  the  law  does  not  require,  for  the  lo- 
cators again  to  locate  their  claim,  and  reflle 
their  location  certificate, -or  file  a  new  one. 
In  the  case  of  Beais  v.  Cone,  62  Pac  948, 
we  have  ruled  against  appellant's  contention. 
The  United  States  circuit  court  of  appeals 
for  the  Eighth  circuit,  in  Erwln  v.  Perego, 
35  C.  C.  A.  482,  93  Fed.  608,  in  a  case  com- 
ing up  from  Utah,  has  reached  the  same  con- 
clusion. We  know  of  no  statutes  of  this 
state  that  require  a  different  ruling.  Other 
authorities  sustaining  our  conclusion  are 
Craig  V.  Thompson,  10  Colo.  517,  10  Pac.  S4; 
North  Noonday  Mln.  Co.  v.  Orient  Mln.  Co. 
(C.  a)  9  Morr.  Mln.  R.  529,  1  Fed.  522;  Stre- 
pey  V.  Stark,  7  Colo.  614,  5  Pac.  Ill;  Mining 
Co.  V.  Mahler,  4  Morr.  Min.  R.  390;  Jupiter 
Min.  Co.  V.  Bodie  Oonsol.  Min.  Co.  (C.  C.) 
4  Morr.  Mln.  R.  411,  11  Fed.  606;  1  LindL 
Mines,  §  335  et  seq.;  Morr.  Mln.  R.  (9th  Ed.) 
28,  and  cases  cited. 

2.  In  Ellet  v.  Campbell,  18  Colo.  510,  33 
Pac.  521,  It  was  held  that  when  a  tunnel 
claim  lias  been  duly  located  under  the  pro- 
visions of  the  acts  of  congress,  and  the  own- 
er thereafter  discovers  a  mineral  lode  there- 
in, he  is  not  bound  to  make  another  dis- 
covery and  location  of  the  lode  from  the 
surface,  in  order  to  be  protected  against  a 
subsequent  surface  location  of  the  same 
lode.  This  case  was  afiirmed  by  the  su- 
preme court  of  the  United  States  in  Camp- 
bell V.  EUet,  167  U.  8.  116,  17  Sup.  Ct  7«!>, 
42  li.  Ed.  101.  This,  however,  is  not  con- 
trolling of  the  proposition  now  under  con- 
sideration. In  the  case  at  bar  the  defendants 
were  not  attempting  to  locate  a  tunnel  site 
under  the  acts  of  congress.  The  mouth  of 
the  tunnel  was  not  upon  the  Bootjack  claim, 
and  the  entire  work  was  uone  upon  patented 
land  by  the  plaintiffs  under  agreement  with 
the  patentee.  The  point  of  discovery  was 
over  800  feet  from  the  mouth  of  the  tunnel. 
As  well  said  by  Mr.  Morrison  In  his  work 
on  Mining  Rights  (9th  Ed.)  30:  "The  fact  of 
discovery  Is  a  fact  of  Itself,  to  bo  totally 
disconnected  from  the  idea  of  discorery 
sliaft.  The  discovery  shaft  Is  a  part  of  the 
process  of  location,  subsequent  to  discovery." 
Certainly  there  Is  no  requirement  of  the 
federal  statute  that  a  vein  shall  be  discover- 
ed from  the  surface.  The  only  requirement 
in  that  respect  is  that  the  place  of  discov- 
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ety  shall  be  within  the  limits  of  the  claim. 
Under  our  statute  (Mills'  Ann.  St.  {  3154; 
Gen.  St.  1883.  f  2403)  where  a  lode  is  cut 
at  a  depth  of  10  feet  below  the  surface  by 
means  of  an  open  cut,  cross  cut,  or  tunnel, 
it  is  the  same  as  if  a  discovery  shaft  were 
sunk  on  the  vein  to  that  depth.  Gray  v. 
Truby,  6  Colo.  278;  Development  Co.  v.  Van 
Auken,  9  Colo.  204,  11  Pac.  80.  The  ques- 
tion here  is  not  whether  a  subsequent  dis- 
covery on  the  apex  of  the  lode  would  take 
precedence  of  the  prior  discovery  on  the 
dip,  for  there  is  no  claim  here  that  plain- 
tltPs  subsequent  location  is  on  the  apex  of 
the  same  lode  on  whose  dip  defendants'  dis- 
covery was  theretofore  made.  But  the  ques- 
tion is  whether  a  valid  location  can  be  made 
by  a  discovery  at  a  point  250  feet  beneath 
the  surface,  when  it  is  followed  up  by  a 
marking  of  the  boundaries  on  the  surface 
as  though  the  discovery  had  been  made  from 
the  Biirface,  and  by  the  doing  of  the  other 
acts  which  the  statute  requires,  though  no 
surface  work  is  done,  and  no  actual  tracing 
of  the  vein  to  the  surface  attempted.  The 
precise  question  has  not,  to  our  knowledge, 
been  decided  by  a  court  of  last  resort,  but 
we  do  not  see  why  a  location  such  as  has 
been  made  by  the  defendants  Is  not  good. 
It  has  been  held  that  where  the  discovery 
is  made  in  a  discovery  shaft  along  the  course 
of  a  vein,  and  the  surface  boundaries  mark- 
ed with  reference  to  its  course  or  strike  as 
disclosed  in  the  discovery  shaft,  the  pre- 
sumption is  that  the  vein  continues  on  the 
same  course  throughout  the  limits  of  the 
claim.  When,  as  in  the  case  at  bar,  the 
discovery  is  made  underground  upon  the 
dip  of  the  vein,  it  is  fair  to  assume,  in  the 
atoence  of  a  contrary  showing,  that  the  vein 
extends  upward  at  the  same  angle;  and  a 
marking  of  the  boundaries  by  making  the 
place  at  which  the  vein,  if  continued  to  the 
surface,  would  be  disclosed,  the  initial  point, 
is  a  sufiSclent  compliance  with  the  law.  That 
the  moutb  of  the  tunnel  was  not  upon  the 
claim  we  do  not  consider  important.  That 
the  tunnel  was  driven  through  patented  prop- 
erty, not  belonging  to  the  owners  of  the 
lode  discovered,  is  something  of  which  the 
plaintiff  cannot  complain.  If  the  owners  of 
the  land  through  which  the  tunnel  is  driven 
give  their  consent  thereto,  a  third  person 
may  not  object  Sufficient  notice  was  con- 
veyed to  the  public  of  this  location.  The 
defendants  not  only  placed  in  the  tunnel, 
at  the  point  of  discovery,. a  discovery  stake 
and  notice,  but  also  posted  the  discovery 
notice  on  the  surface,  containing  not  only 
the  things  required  by  statute,  but  in  ad- 
dition informing  the  public  of  the  exact  spot 
where  the  discovery  was  made,  and  furnish- 
ing information  how  to  reach  the  same 
through  the  tunnel,  where  inspection  might 
be  bad.  We  do  not  think  it  necessary,  in  a 
discovery  which  is  made  underneath  the  sur- 
face, that  the  locator  shall,  at  the  risk  of 
losing    his    claim,   demonstrate   by   actual 


working  that  the  top  or  apex  is  within  the 
limits  of  his  location.  In  the  absence  of 
some  proof  to  the  contrary,  the  court  will 
presume,  as  we  have  said  already,  that  the 
vein  continues  in  Its  upward  course  on  the 
same  angle  to  the  surface;  and  if  the  locator 
selects  and  traces  his  boundaries  with  refer- 
ence to  this  place  on  the  surface,  so  as  to 
include  it  within  the  limits  of  his  claim, 
nothing  further  in  this  respect  is  required. 
On  this  last  point  Armstrong  v.  Lower,  6 
Colo.  393,  and  Wakeman  v.  Norton,  24  Colo. 
192,  49  Pac.  283,  though  not  deciding  the 
precise  question,  are,  in  principle,  authority 
for  the  holding  here.  The  Judgment  of  the 
court  below  Is  in  harmony  with  our  views, 
and  it  Is  affirmed. 


(a  Colo,  uo) 
CITY  OP  DENVER  et  al.  v.  HAYES  et  al. 
(Supreme  Court  of  Colorado.     Dec.  3,   1000.) 
MUNICIPALITIES  —  AUTHORITY  TO   CONTRACT 
DEBTS— SUBMISSION  TO  ELECTORS— SEP- 
ARATE PROPOSITIONS— INTEREST. 

1.  Under  Const,  art.  11,  §  8,  and  Sesa.  Laws 
1893,  p.  200,  i  9,  and  Sess.  Laws  1899,  pp. 
371,  372,  requiring  the  question  of  incurring  a 
municipal  debt  to  be  submitted  to  the  qualified 
electors,  and  enumerating  eleven  purposes  for 
which  the  city  council  may  issue  Isonds,  an 
election  is  invalid  which  submits  more  than 
one  proposition  in  such  a  manner  that  the 
elector  must  vote  for  or  against  them  as  a 
whole. 

2.  Where  bidders  for  a  mumcipal  Ixjnd  issue 
make  a  deposit  as  guaranty  of  good  faith,  but 
afterwards  sue  to  recover  it  because  of  the 
Invalidity  of  the  bonds,  they  are  not  entitled 
to  interest. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  William  J.  Hayes  and  others 
against  the  city  of  Denver  and  others^  From 
a  Judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

J.  M.  Ellis,  aty  Atty.,  Guy  Le  Roy  Stevlck, 
Asst  Caty  Atty.,  S.  L.  (Jarpenter,  Asst  City 
Atty,,  and  N.  B.  Bachtell,  Asst  City  Atty. 
(Fred.  A.  Williams,  George  F.  Dunklee,  and 
James  H.  Brown,  of  counsel),  for  appellants. 
Bicksler,  McLean  &  Bennett  and  Thomas  W. 
Heatley,  for  appellees. 

p.\MPBELL,  C.  J..  The  ultimate  object  of 
this  action  Is  to  test  the  validity  of  an  issue 
of  so-called  "Auditorium  Bonds"  of  the  city 
of  Denver,  aggregating  $400,000.  Appellees, 
who  were  the  successful  bidders  therefor, 
accompanied  their  bid  by  depositing  with  the 
city  treasurer  $8,300  as  evidence  of  their 
good  faith,  which,  if  their  bid  was  accepted, 
was  to  be  applied  on  the  purchase  price.  Dis- 
covering, as  they  say,  the  invalidity  of  the 
bonds  after  the  deposit  was  made,  they 
brought  this  action  to  recover  the  same, 
when  the  city  refused  to  refund  it.  It  Is  a 
friendly  action,  but  the  controversy  is  real, 
and  the  pleadings  are  so  framed  as  to  de- 
mand a  decision  of  the  question  argued. 

The  constitutional  and  statutory  provisions 
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which  control  are  section  8  of  article  11  of  the 
constitution,  and  sections  154  and  156  of  the 
charter  of  the  city  of  Denver,— the  former 
of  -which  is  found  in  Sess.  Laws  1899,  pp. 
371,  372;  the  latter  in  Sess.  Laws  1893,  p. 
200,  S  9.  The  sections,  excluding  words  su- 
perfluous in  this  discussion,  are: 

"Xo  city  or  town  shall  contract  any  deht 
by  loan  In  any  form,  except  by  means  of  an 
ordinance  •  •  •  specifying  the  purposes 
to  which  the  funds  to  be  raised  shall  be  ap- 
plied. •  •  •  But  no  such  debt  shall  be 
created  unless  the  question  of  incurring  the 
same  shall  at  a  regular  election  for  council- 
men,  alderman  or  officers  of  such  city  or 
town,  be  submitted  to  a  rote  of  such  qualified 
electors  thereof  as  shall,  in  the  year  next 
preceding,  have  paid  a  property  tax  therein, 
and  a  majority  of  those  voting  on  the  ques- 
tion, by  ballot  deposited  In  a  separate  ballot 
box,  shall  vote  in  favor  of  creating  such  debt. 

•  •    •"    Const,  art.  11,  g  8. 

"No  loan  shall  be  made  and  no  bonds  shall 
be  issued  for  any  purpose  except  in  pursu- 
ance of  an  ordinance  authorizing  the  same; 

•  •  *  and  such  ordinance  shall  specify  the 
purposes  foi*  which  the  sums  to  be  raised 
shall  be  applied;  •  ♦  •  but  no  such  debt 
shall  be  created  nor  bonds  issued  unless  the 
question  of  incurring  the  same  and  issuing 
bonds  therefor  'shall  be  submitted  to  the 
vote  of  such  of  the  qualified  electors  of  the 
city  as  shall  in  the  next  year  preceding  have 
paid  a  property  tax  therein,  and  a  majority 
of  such  voting  upon  the  question  by  ballot 
shall  vote  in  favor  of  creating  such  debt  and 
Issuing  such  bonds."  Sess.  Laws  1893,  p. 
200,  i  9. 

"The  city  council  Is  hereby  authorized  to 
contract  an  Indebtedness  on  behalf  of  the 
city,  and  upon  the  credit  thereof,  by  bor- 
rowing money  and  Issuing  bonds  of  the  city 
at  a  rate  of  interest  not  exceeding  five  (5) 
per  cent  per  annum:  (a)  For  the  purpose  of 
erecting  public  buildings,  including  a  public 
auditorium,  (b)  For  the  purpose  of  con- 
structing and  maintaining  public  sewers  for 
the  city,  (c)  For  the  purpose  of  purchasing 
lands  for  parks  and  public  squares  within  or 
without  the  city  limits,  and  for  the  purpose 
of  condemning  sites  for  parks  and  public 
squares,  and  the  assessments  of  benefits  for 
the  same  and  for  sites  for  public  buildings 
for  said  city,  (d)  For  the  purpose  of  Im- 
proving existing  parks,  (e)  For  the  purpose 
of  building  and  constructing  viaducts  for  the 
city,  or  aiding  in  the  building  or  construction 
thereof,  (f)  For  the  purpose  of  constructing 
reservoirs  within  or  without  the  city  limits, 
for  the  storage  of  water  to  be  used  In  ir- 
rigating the  trees  in  said  city,  and  for  sani- 
tary or  domestic  purposes  in  said  city,  and 
to  acquire  lands  for  such  reservoirs,  (g) 
For  the  purpose  of  constructing  bridges  and 
their  approaches,  (h)  For  the  purpose  of  tak- 
ing up,  paying,  redeeming  and  refunding  any 
bonded  Indebtedness  of  the  city,  or  any  part 
thereof,     (i)  For   the   purpose   of   Improving 


tike  banks  and  channels  of  South  Platte  river, 
and  for  acquiring  a  right  of  way  for  a  new 
channel  for  Cherry  creek,  and  for  turning  the 
same,  (j)  For  the  purpose  of  constructing 
and  purchasing  a  channel  or  channels,  or 
ditches,  or  conduits,  or  some  suitable  system 
of  supplying  waters  in  the  city,  (k)  For  pay- 
ing the  city's  proportion  of  any  local  Improve- 
ments, where  by  this  act  any  part  of  the  cost 
thereof  is  to  b^  paid  by  the  city.  Said  in- 
debtedness and  bonds  for  all  said  purposes, 
together  with  all  general  indebtedness  and 
bonds  of  the  city  previously  Issued,  not  to 
exceed  In  the  aggregate  the  amount  limited 
by  the  constitution  of  the  state  of  Colorado." 
Sess.  Laws  1899,  pp.  371,  372. 

The  city  council  passed  Ordinance  No.  31  ' 
of  the  Series  of  18M,  which  provided  for 
submission,  at  the  regnilar  municipal  elec- 
tion of  that  year,  to  the  vote  of  the  qualified 
Sectors  of  the  city,  the  question  of  Incurring 
an  indebtedness  in  behalf  of  the  city  of 
$400,000  for  the  elevec  separate  and  distinct 
purposes  above  classified,  from  "a"  to  "k." 
The  form  of  the  ballot  as  therein  prescribed 
required  each  elector  to  designate,  by  a  cross 
mark  In  the  margin  of  the  ballot,  his  answer 
to  the  questions  submitted.  They  were  two, 
or  rather  the  question  was  only  one,  but  In 
the  alternative,— for  incurring,  and  against 
incurring,  the  Indebtedness.  The  eleven  sep- 
arate and  distinct  purposes  were  so  grouped 
in  one  proposition  that  an  elector  desiring  to 
vote  for  any  one  purpose  was,  to  accomplish 
it,  obliged  to  vote  for  all  collectively,  though 
he  might  favor  one  only,  and  be  against  the 
others;  and,  if  he  wished  to  vote  against  any 
one  purpose,  though  he  might  not  object  to 
any  of  the  others,  he  must  vote  against  all. 
In  other  words,  he  was  not  permitted  to  vote 
for  one  or  more  of  the  separate  purposes,  and 
against  the  others,  but  he  must  vote  for  all, 
against  all,  or  not  vote  at  alL 

A  majority  of  the  electors  voted  In  favor 
of  incurring  the  indebtedness  and  issuing  the 
bonds.  After  the  vote  was  taken  and  can- 
vassed, and  the  result  declared,  the  city 
council  proceeded  to  enact  Ordinance  No.  67. 
Series  of  1899,  whereby  it  assumed  to  create 
an  indebtedness  in  the  sum  of  $400,000,  and 
to  issue  bonds  therefor,  and  out  of  the  pro- 
ceeds received  from  their  sale  it  was  pro- 
posed to  set  aside  one-eighth  as  a  park  fund 
(the  charter  elsewhere  providing  that  one- 
eighth  of  all  proceeds  from  bonds  voted 
should  be  so  applied),  and  seven-eighths  lo 
the  building  of  a,  public  auditorium. 

There  are  four  particulars  In  which  the 
bonds  are  said  to  be  Invalid.  In  the  view 
we  take  of  the  controversy,  it  Is  necessary  to 
consider  only  one.  It  is  the  contention  of 
plaintiffs  that  the  bonds  are  invalid  be- 
cause Ordinance  No.  31,  providing  for  as- 
certaining the  will  of  the  voters,  and  the 
election  called  In  pursuance  thereof,  were  in- 
valid, In  that  In  the  ordinance  and  the  notice 
for  the  election,  and  in  the  form  of  the  bal- 
lot to  be  used,  eleven  separate  purposes  were 
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Included  as  one  proposition  to  "be  voted  upon, 
and  electors  were  not  able  understand!  ngly 
to  cast  their  ballot  Defendants,  on  the 
other  hand,  contend  that  several  purpose 
may  be  submitted  as  a  single  proposition  at 
the  same  election,  and,  it  a  majority  of  the 
quallfled  electors  authorize  the  creation  of  an 
indebtedness  in  a  lump  sum,  this  Is  a  due 
observance  of  the  regulations  prescribed  by 
law,  and  the  council  may  thereafter,  by  or^ 
dinance,  apportion  among  the  different  pur- 
poses the  proceeds  of  the  bonds  as  it  sees 
at,  or  may  apply  them  exclusively  (less  one- 
eighth  for  parks)  to  one  purpose.  A  careful 
examination  of  the  constitutional  and  statu- 
tory provisions  involved  will  disclose  that 
they  are  harmcmious.  Indeed  they  are  sub- 
stantially the  same.  The  precise  question 
for  determination,  therefore,  is  not  whether 
the  legislative  enactments  are  constitutional, 
— though  by  necessary  deduction  that  point 
Is  also  ruled  upon,— but  whether  the  city 
council.  In  Its  proceedings  leading  up  to  the 
issue  of  these  bonds,  has  observed  the  pro- 
visions of  the  charter. 

That  the  action  of  the  city  council  was 
fundamentally  wrong  we  have  not  the  slight- 
est doubt  The  purpose  of  the  framers  of 
the  constitution,  which  they  expressed  in  the 
section  under  consideration,  and  the  object 
of  the  general  assembly  which  is  embodied 
In  the  city  charter,  were  to  prohibit  munic- 
ipal authorities  from  creating  a  debt  for  mu- 
nicipal purposes,  and  from  issuing  bonds,  un- 
less a  majority  of  the  legal  electors  of  the 
city  gave  their  consent  thereto;  By  the  pro- 
ceedings under  review,  no  opportunity  was 
given  by  the  city  council  to  the  electors  to 
express  their  will  as  to  incurring  a  debt  for 
any  particular  purpose,  and  the  voice  of  the 
electors  has  never  been  heard.  Neither  the 
constitutlwal  limitation  nor  the  statutory 
provisions  expressly  declare  that  only  one 
purpose  may  be  submitted  at  the  same  elec- 
tion, nor  that  if  more  than  one  purpose  may 
thus  be  submitted,  each  shall  be  separately 
stated.  But  the  object  of  neither  con  be  at- 
tained, and  effect  to  the  language  in  which 
they  are  expressed  cannot  be  given,  unless 
such  purposes  be  separately  stated,  and  the 
amount  proposed  to  be  applied  to  each  par- 
ticular purpose  designated.  This  must  be 
done,  not  only  In  the  ordinance  which  pro- 
vides for  the  submission,  but,  in  the  election 
notice;  and  the  ballots  must  be  so  prepared 
that  every  elector  may  declare  his  choice  as 
to  each  purxiose,  and  the  amount  proposed  to 
be  applied  thereto  must  also  be  stated. 

To  combine  several  distinct  and  independ- 
ent purposes  Into  one  proposition,  without 
specifying  the  amount  which  is  to  be  devoted 
to  each,  is  a  clear  evasion  of  the  law,  and,  if 
permitted,  would  fritter  away  the  safeguards 
thrown  around  such  transactions.  As  al- 
ready Indicated,  under  the  provisions  of  Or- 
dinance No.  31,  and  in  the  form  of  the  ballot 
as  therein  prescribed,  an  elector  has  three 
alternatives:    First,  to  vote  for  all  the  pur- 


poses collectively;  second,  to  vote  against  all 
of  them  collectively;  third,  to  abstain  from 
voting.  If  he  wants  to  vote  for  one  or  more, 
and  against  the  others,  he  Is  not  able  to  do 
It  Voting  for  all  combined  is  not  voting 
for  any  one  or  more  separately,  and  so  the 
fact  that  a  majority  of  the  legal  votes  was 
cast  for  the  eleven  puri>06es  enumerated  in 
ordinance  No.  31  and  In  the  notice  of  elec- 
tion Is  not  equivalent  to  a  majority  for  any 
one  of  the  eleven  Independent  purposes.  If 
such  a  proceeding  can  be  tolerated  as  was 
attempted  by  the  dty  council,  then.  If  an 
aggregate  Indebtedness  of  $11,000,000  Is  au- 
thorized by  the  electors  of  the  city  for  the 
eleven  purposes  enumerated,  the  city  council, 
after  deducting  from  the  sale  of  bonds  one- 
eighth  of  the  proceeds  and  applying  the  same 
for  park  purposes,  which  the  charter  requires, 
might  devote  the  remainder  to  the  single  pur- 
pose of  constructing  bridges,  or  improving 
existing  parks,  or  Improving  the  banks  or. 
channels  of  the  Platte  river.  In  fact  that. 
Is  Just  what  In  principle,  was  done  In  this 
Instance,  when  seven-eighths  of  the  proceeds 
of  the  bond  sale  were -devoted  to  the  erec- 
tion of  a  public  auditorium.  By  combining 
the  advocates  of  each  of  the  eleven  proposi- 
tions submitted  a  majority  of  the  votes  was 
secured,  but  by  the  procedure  adopted  it  is 
impossible  to  ascertain  whether  a  majority 

'  of  the  electors  was  in  favor  of  any  one  of  the 
propositions  submitted. 

So  far  as  the  question  before  us  Is  con- 
cerned. It  makes  no  difference  whether  we 
hold  that  only  one  purpose  may  thus  be 
voted  upon,  or  that  two  or  more  may  be 
combined  and  submitted  at  the  same  elec- 
tion. It  would  seem,  under  the  decisions  of 
other  courts  under  constitutions  and  statutes 
somewhat  similar  to  ours,  that  the  better 
rule  Is  to  submit  only  one  such  question  at 
a  time.  By  statute  In  some  of  the  states.  It 
Is  expressly  provided  that  two  or  more  such 
propositions  may  be  combined,  but  if  they 
are,  each  must  be  sex>arately  stated,  and  an 
opportunity  given  the  electors  to  vote  upon 
each  purpose  separately.  The  electors  must 
have  the  right  which  is  theirs  alone,  of  sep- 
arately determining  each  purpose  for  which 
a  debt  shall  be  created,  and  what  amount 
shall  be  applied  thereto.  It  is  not  sufficient 
that  a  lump  sum  be  authorized  by  the  elect- 
ors, which  the  city  council  may  thereafter 
apportion  as  it  sees  fit  but  the  separate  pur- 
pose and  amount  devoted  to  each  must  be 
determined  by  them. 
Not  a  single  authority  has  been  cited  by 

,  the  city,  attorney  in  support  of  the  construc- 
tion which  we  are  asked  to  sanction,  but 
he  says  that  there  are  no  similar  constitu- 
tional and  statutory  provisions  in  other 
states  on  which  a  decision  might  be  expect- 
ed. This  may  be  true,  but  there  are  several 
decisions  which  we  consider,  m  principle,  to 
be  squarely  against  his  contention.  He  cites, 
however,  the  case  of  Thomas  v.  City  of 
Grand  Junction,  13  Colo.  App.  80,  5C  Pac. 
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665,  as  authority  for  the  proposition  that  an 
ordinance  which  authorizes  the  purchase  or 
construction  o(  waterworlts  is  not  void  on 
account  of  including  two  subjects.  But  the 
court  there  expressly  ruled  that  the  one  sub- 
ject and. one  object  of  the  ordinance  under 
consideration  was  to  secure  for  the  city  the 
ownership  of  Its  own  waterworlis.  "It  au- 
thorizes the  purchase  or  construction,  not  the 
purchase  and  construction."  This  language 
Impliedly  recognizes  the  rule  that,  if  there 
had  been  more  than  one  purpose  Included, 
the  ordinance  would  be  void.  Whether  the 
distinction  made  Is  sound  we  do  not  say. 
But  nothing  in  that  case  decided  Is  against 
the  conclusion  which  we  have  reached,  but. 
If  there  is,  it  must  give  way  to  the  ruling 
here.  The  following,  among  other,  cases  are 
In  harmony  with  our  resolution  of  the  ques- 
tion under  consideration.  Elyria  Gas  &  Wa- 
ter Co.  V.  City  of  Elyria,  57  Ohio  St.  374,  49 
N.  E.  335;  Trueisen  v.  City  of  Duluth,  61 
Minn.  48,  63  N.  W.  714;  Metcalfe  v.  City 
of  Seattle,  1  Wash.  St.  297,  25  Pac.  1010;  Pe- 
tros  T.  City  of  Vancouver,  13  Wash.  423,  43 
Pac.  361;  Board  of  Sup'rs  of  Fulton  Co.  v. 
Mississippi  &  W.  R.  Co.,  21  111.  338,  372;  Gray 
v.  Mount,  45  Iowa,  591. 

Under  the  laws  of  Iowa,  It  was  provided 
that,  upon  an  affirmative  vote  of  the  people 
at  any  general  or  special  election  upon  the 
proposition  submitted  to  them,  certain  land, 
or  proceeds  arising  from  its  sale,  might  be 
devoted  to  the  erection  of  county  buildings 
and  buildings  devoted  to  the  purpose  of  edu- 
cation. The  question  submitted  was  wheth- 
er the  funds  In  question  should  be  devoted  to 
the  erection  of  a  court  house  and  a  county 
high  school.  Speaking  to  the  objection  that 
such  a  submission  was  Invalid,  because  there 
was  a  union  of  two  objects,  and  two  separate 
appropriations  for  distinct  objects,  in  one 
proposition,  so  that  the  elector  could  not 
vote  for  one  and  against  the  other,  the  court. 
In  the  case  of  Gray  v.  Mount,  supra,  speak- 
ing by  Mr.  Justice  Beck,  said:  "The  ques- 
tion to  be  submitted  to  the  voters  was  not 
simply  whether  It  was  their  will  to  appro- 
priate the  fund,  but  there  must  be  an  object 
for  the  appropriation  in  order  to  constitute 
the  pr<^K>8ition  to  be  voted  upon.  The  ob- 
ject is  of  the  essence  of  the  proposition.  This 
cannot  be  denied.  The  appropriation  for  a 
given  object  is  the  proposition  submitted. 
If  there  be  two  objects,  and  a  specified 
amount  of  funds  to  be  devoted  to  each.  It 
is  very  plain  that  there  are  two  propositions 
submitted  at  the  same  election.  If  they 
are  submitted  together.  It  is  very  clear  that 
the  voter  cannot  vote  for  one  and  against  the 
other.  He  must  vote  against  both,  whereby 
he  may  defeat  one,  the  success  of  which  he 
desires,  or  he  must  vote  for  both,  whereby 
he  may  cause  the  success  of  one  which  he 
desires  to  be  defeated.  If  be  fails  to  vote 
he  may  thus  aid  in  causing  the  defeat  of  his 
favorite  measure,  and  the  adoption  of  the  one 
he   opposes.     Ue   has   thus    no   liberty   of 


choice.  The  plan  of  submitting  the  ques- 
tions, for  there  are  two,  resembles  more  the 
common  device  of  an  auctioneer  In  disposing 
of  worthless  goods,  whereby  a  good  article 
is  mingled  with  them,  and  made  to  draw 
bids,  or  the  cunning  tricks  of  gamesters  to 
Induce  wagers  of  the  unwary,  rather  than 
the  open,  direct,  and  fair  manner  that  always 
should  prevail  In  electlous  by  the  people. 
The  very  letter,  as  well  as  the  spirit,  of  our 
election  laws  condemns  this  plan.  It  has 
never  been  heard  of  that  electors  were,  by 
any  plan,  denied  the  right  of  choosing  one, 
and  rejecting  another,  candidate  for  office,  to 
be  voted  for  at  the  same  election."  We 
have  made  the  foregoing  excerpt  because  it 
so  clearly  and  concisely  presents  the  reasons 
for  holding  invalid  the  proceedings  of  the 
city  council  in  submitting  to  tne  electors  of 
the  city  of  Denver  the  proposition  of  creat- 
ing a  debt  for  eleven  distinct  and  Indepen- 
dent purposes,  without  giving  to  the  voter 
an  opportunity  to  express  his  will  as  to  any 
one  of  them. 

The  cross  error  assigned  by  appellees, 
that  the  trial  court  was  wrong  In  refusing 
to  allow  Interest  on  the  deposit  from  the 
date  of  the  demand  on  the  city  to  return  It. 
is  resolved  against  them.  This  is  not  a  case 
for  the  award  of  Interest.  The  Judgment 
of  the  district  court  being  In  accordance  with 
our  conclusion,  it  is  affirmed. 

(28  Colo.  87) 

C00PE3R  et  al.   v.  PEOPLE,   to  Use  of 
BOARD  OF  OOM'RS  OF  ARAP- 
AHOE COUNTY. 
(Supreme  Court  of  Colorado.     Nov.  19,  1900.) 

CLiERKS  OP  COURTS— OFFICIAL  BOND— VALID- 
ITY—PROPER  OBLIGBB^-CONDITION— CO-MPLI- 
ANCB  WITH  STATUTE— ACTION— PLAINTIFF— 
BVIDKNCE^ADMISSIBILITY. 

1.  Under  2  Mills'  Ann.  St.  i  3295  (Gen.  St. 
1883,  S  2477),  requiring  clerks  of  the  district 
courts  to  execute  bonds  to  the  people  of  the 
state  of  Colorado,  but  not  prescribing  the  form 
of  the  bond,  a  bond  running  to  the  state  of 
Colorado  is  good. 

2.  Under  2  Mills'  Ann.  St.  «  3295  (Gen.  St. 
1883,  §  2477),  requiring  the  clerks  of  the  dis- 
trict court  to  execute  bonds  for  the  faithful 
performance  of  their  duties,  but  not  prescrib- 
ing the  form  of  the  bond,  a  bond  conditioned 
that  defendant  should  faithfully  perform  the 
duties  of  clerk  of  the  district  court  of  the 
Second  judicial  district  is  a  sufficient  designa-. 
tion  of  the  office  of  clerk  of  the  district  court 
of  Arapahoe  county,  since  the  court  will  take 
judicial  notice,  under  the  statute  so  declaring, 
that  the  Second  judicial  district  and  Arapahoe 
county  are  coterminous. 

3.  2  Mills*  Ann.  St.  §  3295  (Gen.  St.  1883,  { 
2477),  provides  that  the  clerks  of  the  district 
court  shall  execute  a  bond  conditioned  for  the 
faithful  performance  of  their  duties.  Held,  in 
an  action  on  such  a  bond  for  tlio  clerk's  misap- 
propriation of  money,  that  the  fact  that  the 
bond  was  conditioned  for  faithful  performance 
of  his  duties  without  fraud,  deceit,  or  oppres- 
sion, did  not  relieve  the  sureties  from  liability, 
since  the  fact  that  the  condition  expressed 
was  less  onerous  than  the  statutory  require- 
ment did  not  render  it  not  a  subs^tantiai  com- 
pliance with  the  statute,  nor  relieve  the  sure- 
ties for  a  breach  of  the  condition  actually  ex- 
pressed. 
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4.  Where  clerks,  of  tiie  district  court  were 
required  by  law  to  pay  oyer  to  the  county  treas- 
urer fees  received  by  such  cleric  in  excess  of 
the  amount  of  his  salary,  a  clerk's  bond  con- 
ditioned that  he  should  pay  over  all  moneys 
coming  to  his  hanJs  as  such  clerk,  and  should 
deliver  to  his  successor  all  books,  moneys,  and 
pa|>ers  and  other  things  pertaining  to  his  office 
which  might  be  so  required  by  law,  was  not 
void  as  retiuiring  the  cl^rk  to  pay  over  to  his 
successor  moneys  which  the  law  required 
should  be  paid  to  the  county  treasurer,  since 
the  clause  requiring  him  to  deliver  to  his  suc- 
cessor all  moneys  which  might  be  so  required 
by  law  will  be  construed  to  include  only  the 
amount  in  his  hands  not  then  due  and  payable 
to  the  county  treasurer. 

5.  Under  2  Mills'  Ann.  St.  I  3295  (Gen.  St. 
1883,  §  247T),  requiring  clerks  of  the  district 
court  to  execute  bonds  conditioned  that  they 
■will  punctually  pay  over  to  the  person  entitled 
to  receive  them  all  moneys  coming  officially  to 
their  hands,  a  bond  conditioned  that  the  clerk 
shall  pay  over  all  moneys  coming  into  his  offi- 
cial hands  and  shall  deliver  to  his  successor  all 
moneys  pertaining  to  his  office  which  may  be 
so  required  by  law  is  not  void  for  the  omission 
of  the  word  "punctually"  from  the  condition, 
since  the  language  of  the  bond,  "which  may 
be  so  required  by  law,"  will  be  construed  to 
require  punctual  payment. 

6.  The  bond  of  the  clerk  of  a  district  court, 
conditioned  that  defendant  "shall  well  and 
faithfully  perform  and  execute  the  duties  of 
the  office  of  clerk  of  the  district  court  of  said 
Judicial  district  during  his  continuance  in  office 
by  virtue  of  said  appointment  without  fraud, 
'deceit,  or  oppression,  and  shall  pay  over  all 
moneys  that  may  come  into  his  hands  as  said 
clerk  of  said  district  court,  and  shall  deliver 
to  his  successor  all  books,  moneys,  and  papers, 
and  other  things  pertaining  to  his  office,  which 
may  be  so  required  by  law,  then  the  above 
obligation  shall  be  void,"  is  not  so  defective 
and  uncertain  as  to  be  void. 

7.  Under  2  Mills'  Ann.  St.  §  3295  (Gen.  St 
1883,  i  2477).  providing  that  clerks  of  the  dis- 
trict court  shall  give  official  bonds  running  to 
the  people  of  the  state  of  Colorado,  defendant's 
contention,  in  an  action  on  a  clerk's  bond  for 
failure  to  pay  over  moneys,  that  a  bond  so 
running  to  the  people  was  void  because  the 
county  treasurer  was  the  only  person  author- 
ized by  law  to  receive  moneys  collected  by  the 
clerk,  and  was,  therefore,  the  only  one  injur- 
ed by  the  failure  to  pay  over  the  money,  and 
should  have  been  named  as  obligee,  was  with- 
out merit. 

8.  2  Mills'  Ann.  St.  5  3295  (Gen.  St.  1883,  $ 
2477),  provides  that  the  clerks  of  the  district 
court  shall  give  official  bonds  running  to  the 
people  of  the  state  of  Colorado;  and  section 
3296  (section  2478)  provides  that  such  bonds 
niay  be  sued  on  in  the  name  of  the  people  for 
the  use  of  any  person  injured  by  a  breach.  1 
Mills'  Ann.  St.  «  791,  subd.  5  (Gen.  St.  1883,  § 
538),  gives  the  board  of  county  commissioners 
power  to  represent  the  county,  care  for  its 
property,  and  manage  its  business  and  con- 
cerns, where  no  other  provision  is  made  by 
law.  Held,  that  an  action  on  the  bond  of  a 
clerk  of  the  district  court  to  recover  public 
money  misappropriated  by  him  was  properly 
brought  by  the  people  of  the  state  of  Colorado 
for  the  use  of  the  board  of  county  commission- 
ers, since  no  special  provision  was  made  by 
law  as  to  who  should  sue  on  such  a  bond. 

9.  Mills'  Ann.  Code,  §  381,  requires  clerks  of 
the  district  court  to  keep  a  register  of  actions, 
in  which  he  shall  enter  the  title  of  actions, 
■with  notes  of  papers  filed  and  proceedings  had 
therein.  Beld,  that  entries  in  such  register  of 
fees  received  by  a  clerk  were  properly  admit- 
ted in  evidence  in  an  action  on  a  clerk's  bond 
for  failure  to  turn  over  fees  received  by  him 
as  required  by  law,  as  the  register  of  actions 
was  a  book   .-equired  by  law  to  be  kept,  and 


therefore  prima  facie  evidence  against  defend- 
ants. 
10.  Where  a  clerk  of  a  district  court  entered, 
in  a  book  in  which  he  was  not  bound  to  maku 
t  such  entries,  the  receipt  of  fees  collected  by 
him,  such  book  was  properly  admitted  in  evi- 
dence to  prove  the  receipt  of  such  fees  in  an 
action  on  the  clerk's  bond  for  fees  which  he 
failed  to  pay  over  as  required  by  law. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  the  people,  for  the  use  of  the 
board  of  commissioners  of  Arapahoe  county, 
against  Matt  Adams  and  others.  From  a 
judgment  in  fav<w  of  plaintiff,  defendants 
Cooper  and  Mcintosh  appeal.    Affirmed. 

The  title  of  this  case  below  was  "The 
People  of  the  State  of  Colorado,  for  the  Use 
of  the  Board  of  County  Commissioners  of 
the  county  of  Arapahoe,  in  the  State  of  Colo- 
rado, Plaintiff,  vs.  Matt  Adams,  Job  A.  Coop- 
er, and  Charles  L.  Mcintosh,  Defendants." 
The  object  of  the  action  was  to  recover  the 
penalty  of  the  official  bond  of  Matt  Adams 
as  clerk  of  the  district  court,  for  that  be 
misappropriated  certain  witness  fees,  Jury 
fees,  fines,  and  fees  collected  by  him,  ag- 
gregating about  $4,000.  Cooper  and  Mcin- 
tosh were  sureties  on' the  bond.  There  was 
a  judgment  against  the  defendants  for  the 
full  penalty,  to  wit,  $5,000,  to  be  satisfied 
by  the  payment  of  $3,299.46,  the  aggregate 
amount  of  the  clerk's  shortage.  The  sure- 
ties have  appealed  from  that  Judgment.  The 
statute  which  requires  clerks  of  district 
courts  to  give  bonds  reads  as  follows: 
"That  the  clerks  of  the  district  court  of  this 
state  be,  and  they  are  hereby  required,  to 
execute  a  bond  to  the  people  of  the  state 
of  Colorado  in  the  penal  sum  of  five  thou- 
sand dollars  each,  with  sufficient  surety,  to 
be  approved  by  the  judges  of  their  respec- 
tive districts,  conditioned  for  the  faithful 
performance  of  their  duties  as  clerk  of  said 
court,  and  that  they  will  punctually  pay 
over  to  the  person  legally  authorized  to  re- 
ceive the  same,  all  moneys  that  may  come 
Into  their  hands  by  virtue  of  the  said  office." 
2  Mills'  Ann.  St.  5  3295  (Gen.  St.  1883,  $ 
2477).  The  condition  of  this  bond  is:  "Now, 
the  condition  of  this  obligation  Is  such  that. 
If  the  said  Matt  Adams  shall  well  and  faith- 
fully perform  and  execute  the  duties  of  the 
office  of  clerk  of  the  district  court  of  said 
judicial  district  during  his  continuance  in 
office  by  virtue  of  said  appointment  without 
fraud,  deceit,  or  oppression,  and  shall  pay 
over  all  moneys  that  may  come  into  his 
hands  as  said  clerk  of  said  district  court, 
and  shall  deliver  to  his  successor  all  books, 
moneys,  and  papers,  and  other  things  per- 
taining '  to  his  office,  which  may  be  so  re- 
quired by  law,  then  the  above  obligation 
shall  be  void;  otherwise,  to  be  and  remain 
in  full  force  and  effect" 

A.  B.  Seaman  and  H.  S.  Silversteln,  for 
appellants.  A.  B.  McKlnley  and  Cass  B. 
Harrington,  for  appellee. 
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CAMPBELL,  C.  J.  (after  stating  the  facts). 
The  propositions  upon  which  appellants  rely 
to  reverse  the  Judgment,  and  which  they 
contend  should  have  operated  to  dlsmtes  the 
action,  are:  First  The  bond  upon  which  the 
action  is  based  Is  not  a  statutory  bond.  Sec- 
ond. It  is  not  a  good  common-law  bond;  that 
is,  it  is  invalid.  Third.  If  the  bond  Is  a 
valid  common-law  bond,  Devertbelesb,  under 
its  conditions,  the  plaintiff  in  this  case  can- 
not recover.  Fourth.  The  court  erred  in  ad- 
mlttini;  evidence  to  establish  the  misappro- 
priation charged.  The  particular  objections 
which  appellants  urge  will  more  clearly  ap- 
pear as  we  proceed  with  the  discussion.  As 
preliminary,  we  remark  that  the  principal 
was  inducted  into  office,  and  given  the  op- 
portunity to  receive  the  moneys  thereafter 
misappropriated  by  him,  upon  the  strength 
of  the  bond  signed  by  the  sureties,  who  are 
now  trying  to  escape  liability  thereunder. 
While  the  contract  of  a  surety  is  strictlssiml 
Juris,  courts  should  nol,  in  a  case  lilce  this, 
be  astute  to  furnish  an  avenue  of  escape. 
Sureties  who  sign  a  bond  are  estopjped  to 
deny  certain  of  its  recitals. 

1.  We  thinlE  the  bond  is  a  statutory  bond. 
The  statute  does  not  prescribe  its  form;  and 
In  such  case,  if  the  bond  substantially  con- 
forms to  the  statute,  that  is  all  that  is  re- 
quired. Murfree,  Off.  Bonds,  |  38.  Let  us 
examine  In  detail  the  objections  raised.  The 
obligee  in  the  bond  is  the  "state  of  Colorado." 
The  statute  makes  the  obligee  the  "people  of 
the  state  of  Colorado."  These  are  equivalent 
expressions.  Brown  v.  State,  b  Colo.  49& 
It  is  contended  that  there  is  and  was  no 
such  office  as  clerk  of  the  district  court  of 
the  Second  Judicial  district,  and,  if  so,  that 
the  bond  Is  void.  Appellants  say  the  proper 
title  is  "clerk  of  the  district  court  of  Arapa- 
tioe  county,"  while  appellee  insists  that  it  is 
"clerk  of  the  district  court,"  and  the  lan- 
guage describing  the  office  and  following 
the  expression  "clerk  of  the  district  court" 
may  be  treated  as  surplusage.  It  Is  a  mat- 
ter of  which  we  take  Judicial  notice,  because 
the  statute  so  declares,  that  the  Second  Ju- 
dicial district  of  the  state  of  Colorado  is  com- 
posed of  the  county  of  Arapahoe  alone;  so 
that  the  expression  In  this  bond,  "clerk  of 
the  district  court  of  the  Second  Judicial  dis- 
trict," l8  equivalent  to  the  expression,  "clerk 
of  the  district  court  of  Arapahoe  county."  It 
would  be  a  strained  construction  to  hold  oth- 
erwise. Again,  It  is  said  that  the  words 
"without  fraud,  deceit,  or  oppression"  limit 
the  faithful  performance  of  bis  duties  by  the 
clerk,  and  that  because  of  their  presence  the 
bond  Is  less  onerous  than  It  would  be  without 
them.  It  would  scarcely  be  argued  that  the 
misappropriation  of  public  money  by  the 
clerk  would  not  constitute  fraud  and  deceit, 
land  therefore  it  cannot  be  maintained  that 
bis  failure  to  pay  them  over  as  the  law  re- 
quires Is  not  a  fraud;  so  that  the  particular 
breach  alleged  Is  covered  by  the  conditions 
named  In  the  bond.    The  fact  that  the  bond. 


as  executed,  has  conditions  less  onerous  than 
the  statute  prescribes,  does  not  exempt  the 
sureties  from  liability  .for  a  breach  of  the  con- 
ditions that  ace  there.  Neither  does  It  con- 
stitute the  bond  not  a  statutory  bond.  Kin- 
cannon  V.  Carroll,  9  Terg.  11;  People  v.  Slo- 
cum,  1  Idaho,  02;  Fellows  v.  Gilman,  4 
Wend.  414;  SkeUinger  v.  Yendes,  12  Wend. 
306.  It  is  fnrtber  said  that  by  the  last  two 
clauses  of  the  bond  the  clerk  (the  principal) 
Is  required  to  do  something  which  is  in  direct 
violation  of  the  law.  Our  statutes  provide 
that  under  certain  conditions  the  clerk  Is  to 
pay  over  to  the  treasurer  of  the  county  cer- 
tain fees  received  and  collections  made  by 
him.  It  Is  said  by  appellants  that  this  bond, 
instead  of  requiring  the  clerk  to  pay  over  the 
moneys  that  come  into  his  hands  in  that  ca- 
pacity to  the  persons  legally  entitled  to  re- 
ceive them,  calls  for  their  payment  to  his 
successor  in  office,  for  which  there  Is  no  au- 
thority. We  do  not  so  construe  this  lan> 
guage.  The  clerk  Is  not  obliged  to  pay  over 
to  the  treasurer  the  monej's  that  come  to 
him  from  certain  fees  until  after  the  amount 
of  bis  annual  salary  has  been  met  therefrom, 
and,  after  that  sum  has  been  reached,  the 
balance,  or  excess,  only.  Is  to  be  paid  over  to 
the  county  treasurer.  Airy  v.  People,  21 
Colo.  144,  40  Pac.  302.  Bearing  this  in  mind, 
let  us  scrutinize  the  clauses  of  the  bond  al- 
leged to  be  repugnant  to  the  statute.  The  ex- 
pression therein  "which  may  be  so  required 
by  law"  refers  to  all  moneys  that  may  come 
Into  the  hands  of  the  clerk,  and  also  to  mon- 
eys, papers,  and  other  things  pertaining  to 
his  office.  All  moneys  which  the  law  directs 
him  to  pay  to  the  treasurer  this  bond  requires 
him  to  do;  and  the  books  and  papers  iter- 
talning  to  his  office,  and  such  moneys  as 
may  be  In  his  hands  at  the  time  his  successor 
Is  appointed,  and  which  then  are  not  due  and 
payable  to  the  treasurer,  shall  likewise  be 
delivered  to  his  successor.  This  Is  a  natural 
construction  of  the  language  in  view  of  the 
statutory  provisions  regulating  his  duty. 
That  is  to  say,  such  moneys  as  come  Into  his 
hands  are  to  be  paid  to  the  person  legally 
authorized  to  receive  the  same,  and  such  per- 
son Is,  under  certain  conditions,  the  treas- 
urer, and,  under  other  conditions,  the  succes- 
sor In  office.  The  bond,  therefore,  substan- 
tially conforms  to  the  statute.  It  Is  further 
said  that,  while  the  statute  requires  the  clerk 
punctually  to  pay  over  to  the  person  legally 
authorized  to  receive  the  same  all  moneys 
that  may  come  Into  his  hands  by  virtue  of  his 
office,  the  omission  in  the  bond  of  the  word 
"punctually"  constitutes  a  material  and  fatal 
variance.  With  this  we  cannot  agree.  The 
language  of  the  bond  "which  may  be  so  re- 
quired by  law"  means  that  he  Is  to  pay  over 
the  moneys  "punctually,"  If  such  be— as  It  i» 
—the  statutory  requirement;  but.  If  the  omis- 
sion of  that  word  from  the  bond  made  the  in- 
strument less  exacting,  in  that  the  principal 
might  more  leisurely  pay,  this  does  not,  as 
we  have  seen,  relieve  the  sureties  from  Ua- 
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blUty  under  the  bond  which  they  have  sign- 
ed, nor  does  it  destroy  its  character  as  a 
statutory  Instrument. 

2.  The  reasons  assigned  Why  this  bond  is 
not  good  as  a  common-law  bond  are  those  al- 
ready considered  under  the  first  general  bead. 
We  have  held  them  not  meritorious.  It  is 
also  said  that  the  bond  is  so  imperfect,  de- 
fective, and  uncertain  as  to  be  void;  but  we 
do  not  so  Interpret  Its  language. 

3.  But  It  Is  argued  that,  inasmuch  as  by 
the  law  the  county  treasurer  is  the  person 
who  is  legally  authorized  <  to  receive  moneys 
collected  by  the  clerk,  be  Is  the  only  one 
who  could  be  Injured  by  Its  breach,  and,  since 
be  has  not  been  named  as  the  obligee,  the 
bond  is  void;  but,  if  valid,  the  action  cannot 
be  brought  in  the  name  of  the  people  of  the 
state  of  Colorado  for  the  use  and  benefit  of 
tbe  board  of  county  commissioners  of  the 
county.  Neither  contention  is  tenable  at  all 
unless  the  bond  Is  a  common-law  bond,  which 
we  have  held  It  not  to  be.  Being  a  statutory 
bond,  our  statute  itself  provides  that  suit 
shall  be  brought  as  was  done  here.  Besides 
fbls,  the  Incapacity  of  the  plaintiff  to  sue. 
If  such  is  the  case,  appears  upon  the  face  of 
tbe  complaint;  and  that  is  an  .objection 
which,  under  our  Code,  must  be  taken  by  de- 
murrer, and,  if  not,  it  is  waived.  Further- 
more, there  Is  no  express  provision  of  the 
statute  that  the  county  treasurer,  in  a  case 
of  this  sort,  shall  bring  the  suit  On  th^ 
other  hand,  the  only  provision  we  have  is 
that  such  bond  shall  be  payable  to  the  peo- 
ple of  the  state  of  Colorado,  and  suit  shall  be 
brought  thereon  In  the  name  of  the  people 
to  tbe  use  of  any  party  injured  by  its  breach. 
2  Mills'  Ann.  St  i  3296  (Gen.  St  1883,  { 
2478).  And  by  section  791  (section  538)  it  Is 
provided  that  the  board  is  given  power  to 
represent  the  county,  and  have  the  care  of 
the  county  property,  and  the  management  of 
its  business  and  concerns  In  all  cases  where 
no  other  provision  is  made  by  law.  We  see 
no  valid  objection  to  the  action  being  brought 
In  the  name  of  the  people  for  the  use  of  the 
board.  The  money  belongs  to  the  county, 
and  the  board  is  Its  representative, 

4.  It  is  strenuously  insisted  that  the  court 
erred  in  admitting  in  evidence  the  register  of 
actions  kept  by  the  clerk.  The  court  per- 
mitted the  plaintiff  to  Introduce  this  book,  for 
It  appeared  therefrom  that  the  clerk  had 
received  In  his  of&cial  capacity  certain  fees 
and  other  collections  which  he  bad  not  turn- 
ed over  as  required  by  law.  The  defendants, 
however,  insist  that,  while  the  statute  re- 
qnlres  the  clerk  to  keep  a  fee  book,  in  which 
be  shall  put  down  all  these  collections,  ther^ 
Is  no  sach  requirement  that  he  should  put 
tbem  in  this  book  called  the  "register,  of  ac- 
tions." The  statute  does  not  expressly  pro- 
Tide  that  the  fee  book  shall  be  separate  and 
distinct  from  any  other  book  in  the  office,  and 
^re  think  that  its  fair  construction  is  that 
the  clerk  may  use  this  register  as  a  fee  book. 
But  section  381,  Mills'  Ann.   Code,  directs 


that  tbe  clerk  shall  keep  a  register  of  actions, 
and  that  he  shall  enter  therein  the  title  of 
the  action,  with  brief  notes  under  it,  from 
time  to  time,  of  all  papers  filed  and  proceed- 
ings had  therein.  A  part  of  the  proceedings 
in  any  action  is  the  receiving  of  certain  fees 
provided  for  by  statute,  and  therefore  the 
register,  showing  receipt  of  fees,  might  be 
considered  as  a  book  required  to  be  kept  by 
law;  and,  if  so,  as  conceded  by  counsel  for 
defendants,  entries  therein  would  be  at  least 
prima  facie  evidence  against  the  clerk,  and 
also  the  sureties  ui>on  his  official  bond.  If. 
however,  the  book  Is  not  one  expressly  re- 
quired by  the  statute  to  be  kept  still  it  is  a 
book  in  which,  as  a  matter  of  fact,  the  clerk 
(the  principal  of  this  bond)  made  entries  of 
fees  collected  by  him,  and  such,  it  seems,  has 
been  the  practice  of  the  ofllce.  Both  the 
clerk  and  his  sureties  are  prima  facie  bound 
by  the  entries  therein  found.  We  perceive 
no  substantial  error  In  this  record,  and  the 
Judgment  must  therefore  be  afitoned. 


(27  Colo.  469) 
KNOWLES   ▼.    LOWER   CLEAR   CREEK 
DITCH  CO.  et  al. 

(Supreme  Court  of  Colorado.    Dec.  IT,  1900.) 

SUPREME  COURT— JURISDICTION  OP  APPBATr- 

JUDGMENT  RELATING  TO  FREEHOLD 

OR  FRANCHISE. 

A  Stockholder  in  a  ditch  and  mill  compa- 
ny, whose  charter  had  expired,  brought  action 
for  the  appointment  of  a  receiver  to  take  pos- 
session of  its  property,  and  distribute  the  pro- 
ceeds among  its  stocliholders,  and,  a  demurrer 
to  the  complaint  having  been  sustained,  the  ac- 
tion was  dismissed.  Held  that  though  ditch 
and  water  rights  are  freehold  estates,  tlie 
judgment  did  not  deprive  him  oi  a  freehold 
or  franchise,  and  hence  did  not  relate  to  nor 
involve  either,  within  Mills'  Ann.  Code,  §§  388, 
406a,  authorizing  an  appeal  to  the  supreme 
court  where  it  does. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Joseph  C.  Knowles  against  the 
Lower  Clear  Creek  Ditch  Company  and  oth- 
ers. From  a  judgment  for  defendants,  plain- 
tiff appeals.  On  rehearing.  Former  opin- 
ion withdrawn,  and  appeal  dismissed. 

Appellant,  as  plaintiff,  brought  this  ac- 
tion in  the  court  below  for  the  purpose  of 
having  a  receiver  appointed  to  take  posses- 
sion of  and  sell  certain  ditch,  water  rights, 
and  other  property,  and  distribute  the  pro- 
ceeds among  the  stockholders  of  the  Clear 
Creek  Platte  River  Ditch  &  Mill  Company. 
He  claims  this  relief  upon  facts  stated  in  his 
complaint  which  are  to  the  effect  that  the 
above-named  company  was  a  corporation, 
organized  under  the  laws  of  this  state,  the 
charter  of  which  expired  by  limitation  on  the 
12th  day  of  July,  1893;  that  he  is  the  owner 
of  a  part  of  one  share  of  the  stock  of  the 
defunct  corporation;  that  at  the  time  of  the 
expiration  of  its  charter  it  owned  the  prop- 
erty which  be  seeks  to  have  disposed  of 
through  a  receiver;  that- at  the  time  of  the 
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expiration  of  the  charter  certain  o(  the  indl- 
Tldual  defendants  were  the  directors  of  the 
corporation;  that  these  defendants  have  nev- 
er entered  upon  the  performance  of  the  du- 
ties imposed  upon  them  by  law,  by  virtue  of 
their  relationship  to  the  company  at  the 
time  its  charter  e^cplred,  but  have  wholly 
refused  to  act  in  that  capacity,  or  as  trustees 
■of  the  stockholders  of  the  corporation  with 
respect  to  its  property;  that  they  and  the 
remainder  of  the  individual  defendants,  ex- 
cept Sigler,  have  conveyed  to  the  Lower 
Clear  Creek  Ditch  Company  their  individual 
interests  in  the  assets  and  property  of  the 
-defunct  corporation,  and  that  the  Lower 
Clear  Creek  Ditch  Company  has  taken  pos- 
session of  all  the  estate  and  property,  both 
real  and  personal,  of  the  Clear  Creek  Platte 
River  Ditch  &  Mill  Company,  anu  refuses  to 
recognize  his  right  in  and  to  any  of  such 
property.  To  this  complaint  a  general  de- 
murrer was  interposed  by  the  defendant  the 
Lower  Clear  Creek  Ditch  Company,  which 
was  sustained,  and,  plaintiff  electing  to  stand 
by  his  complaint,  on  motion  of  the  defend- 
ant demurring  bis  action  was  <llsmi8sed. 
From  this  Judgment  he  brings  the  case  here 
on  appeal. 

Section  -610,  1  Mills'  Ann.  St.,  provides: 
"Upon  dissolution  by  expiration  of  its  char- 
ter •  •  •  of  any  corporation,  •  •  • 
unless  some  other  person  *  *  *  he  ap- 
pointed by  some  court  of  competent  Jurisdic- 
tion, the  board  of  directors  •  •  •  of 
such  corporation,  •  •  •  acting  last  be- 
fore the  time  of  their  dissolution,  •  •  • 
shall  be  the  trustees  of  the  creditors  and 
stockholders  of  the  corporation  dissolved, 
and  shall  have  full  power  to  settle  the  affairs 
of  the  same;  •  •  •  to  have,  hold,  re- 
serve, sell,  and  dispose  of  property,  real  and 
personal,  of  any  such  corporation  dissolved; 
to  adjust  and  pay  all  the  debts  of  the  cor- 
poration dissolved;  to  divide  the  residue  of 
the  moneys  and  property  belonging  to  the 
corporation  dissolved,  after  payment  of  debts 
and  the  necessary  and  reasonable  expenses, 
among  the  stockholders  holding  stock  In  such 
corporation,  In  proportion  to  the  amount 
paid  upon  such  stock  of  each  stockholder." 
Counsel  for  appellees  contend  that  this  court 
has  no  Jurisdiction  to  entertain  the  appeal, 
for  the  reason  that  neither  a  freehold  nor 
franchise  is  involved. 

Frank  I.  Willsea,  for  appellant  Hugh 
Butler,  for  appellees. 

GABBERT,  3.  (after  stating  the  facts).  A 
rehearing  was  granted  for  the  one  purpose  of 
reconsidering  the  question  of  the  Jurisdiction 
of  this  court  to  entertain  this  appeal.  Coun- 
sel for  appellant  contends  that  the  action  re- 
lates to  both  a  franchise  and  a  freehold. 
Counsel  for  appellees  suggests  that  jurisdic- 
tion might  attach  on  error,  but  that  it  can- 
not on  appeal.  This  distinction  is  not  ten- 
able.   The  Code  of  Civil  Procedure  provides 


that  appeals  shall  lie  from  the  district  to  the 
supreme  court  in  all  cases  where  the  Judg- 
ment appealed  from  relates  to  a  franchise 
or  freehold.  Section  388,  MlUs'  Ann,  Code. 
This  provision  is  not  affected  by  the  act  creat- 
ing the  court  of  appeals.  The  latter  does 
provide,  however,  that  no  appeal  or  writ  of 
error  to  the  supreme  court  shall  lie  to  review 
the  final  Judgment  of  any  inferior  court,  un- 
less the  Judgment,  or.  In  replevin,  the  value 
found*  exceeds  $2,500,  exclusive  of  costs;  but 
this  limitation  does  not  apply  where  the 
matter  in  controversy  relates  to  a  franchise 
or  freehold.  Section  406a,  Id.  Measured  in 
money,  the  Judgment  rendered  In  this  cause 
is  only  for  costs.  Therefore  its  nature  Is 
such  that,  unless  some  question  is  presented 
which  gives  this  court  Jurisdiction,  it  is  with- 
out authority  to  review  it,  either  on  appeal 
or  error  (406a,  supra);  so  that,  under  the  act 
creating  the  court  of  appeals,  unless  a  free- 
hold or  franchise  is  Involved  (no  other  Juris- 
dictional question  being  suggested),  the  su- 
preme court  cannot  review  the  Judgment  of 
the  trial  court  in  either  of  the  ways  pro- 
vided by  the  Ode,  but,  if  there  is,  then  It 
may  be  reviewed  here,  either  on  appeal  or 
error.  Hitch  and  water  rights  are  freehold 
estates.  Wyatt  v.  Irrigation  Ck>.,  18  Colo. 
298,  33  Pac.  144;  Daum  v.  Conley  (Colo. 
Sup.)  58  Pac.  753.  The  question  as  to  when 
a  freehold  is  Involved,  within  the  sense  of 
the  statute  relating  to  appeals  and  writs  of 
error,  is  often  difficult  to  solve.  So  far  as  the 
decisions  of  this  court  are  concerned,  no  rule 
has  been  announced  which  would  be  an  in- 
fallible test  in  all  such  cases.  Perhaps  one 
cannot  be  formulated,  because  the  circum- 
stances under  which  the  question  may  arise 
are  so  varied.  Plaintiff  Is  not  seeking  to  re- 
cover an  interest  in  a  freehold.  No  title  to 
an  Interest  in  the  ditch  and  water  rights  men- 
tioned Is  vested  in  him  by  virtue  of  an  owner- 
ship of  stock  In  the  defunct  corporation.  If 
that  legal  entity  was  still  in  existence,  the 
title  to  such  ditch  and  water  rights  would 
be  vested  in  it  Mor.  Priv.  Corp.  {  233. 
According  to  the  theory  upon  which  the  com- 
plaint of  plaintiff  is  framed,  and  the  statute 
upon  which  he  relies  for  the  relief  demanded, 
the  title  to  such  property  Is  vested  in  certain 
Individuals.  The  ultimate  object  of  the  ac- 
tion is  to  wind  up  the  affairs  of  the  defunct 
corporation,  dispose  of  its  property,  and  have 
the  proceeds  distributed  among  Its  stockhold- 
ers. This  appellant  seeks  to  accomplish 
through  a  receiver.  In  a  measure.  It  may  be 
said  that  for  this  reason  the  cause  relates  to 
or  Involves  a  freehold,  but  these  terms  are 
synonymous.  Wyatt  v.  Irrigation  (2o.,  su- 
pra; McClellan  v.Hurd,  21  Colo.  197,  40  Pac. 
445. 

The  Judgment  of  the  trial  court  has  not 
devested  plaintiff  of  any  freehold  estate.  It 
is  only  to  the  effect  that  he  is  not  entitled  to 
the  relief  which  be  seeks.  True,  if  he  la 
granted  the  relief  demanded  by  the  method 
sought.  It  will  result  In  devesting  the  appel- 
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lees  of  wliatever  title  they  may  have  in  a 
freehold.  This,  however,  is  immaterial;  for 
they  are  not  complaining.  As  applied  to  the 
facts  in  this  case,  it  is  the  actual  efCect,  and 
not  the  result  of  a  Judgment  which  might  be 
rendered,  which  furnishes  the  test  of  wheth- 
er a  freehold  is  involved  or  not.  In  other 
'  words,  if  the  effect  of  the  Judgment  upon  the 
party  seeking  a  review  In  this  court  has  not 
been  to  deprive  him  of  a  freehold  estate, 
tben  one  is  not  involved,  within  the  sense 
of  the  statute  regulating  appeals  to  this 
court  Harvey  v.  Insurance  Co.,  18  Colo. 
354,  32  Pac.  835;  McClellan  v.  Hurd,  supra; 
Rose  V.  Clioteau,  11  111.  167.  For  the  same 
reasons,  a  franchise  is  not  involved.  We 
conclude,  therefore,  that  we  were  in  error  In 
previously  holding  that  this  court  had  juris- 
diction. The  former  opinion  is  withdrawn, 
the  Judgment  rendered  thereon  vacated,  and 
the  appeal  dismissed,  without  prejudice,  for 
want  of  Jurisdiction,    Appeal  dismissed. 


(28  Colo.   102) 

HEALEY  et  al.  v. 


RUPP. 


(Supreme  Court  of  Colorado.    Dec.  3,   1900.) 

PUBLIC   MINERAL    LANDS— ADVERSE  CLAIMS- 
INSTRUCTIONS— EVIDENCE. 

1.  Where  a  charge  that  a  discovery  of  the 
mineral  within  the  boundaries  of  a  mining 
claim  will  validate  a  location  has  been  given, 
at  defendants'  request,  in  an  action  to  estab- 
lish an  adrerse-  claim  to  a  mining  location. 
they  cannot  complain  of  a  refusal  to  charge 
that  a  discovery  at  any  point  other  than  in  the 
discovery  shaft  will  not  validate  the  location, 
though  the  latter  charge  may  be  correct,  since 
the  charge  given  .  ia-  inconsistent  with  the 
charge  refused. 

2.  In  an  action  to  establish  an  adverse  claim 
to  a  mining  location,  evidence  that  parties  who 
iivere  j;>ointed  out  in  the  court  room  had  visited 
the  discovery  shaft  on  defendants'  location  at 
night,  and  had  acted  in  a  suspicious  manner, 
was  admissible  to  sustain  plaintiff's  claim  that 
the  shaft  had  been  "salted,"  though  there  was 
no  evidence  that  such  parties  were  connected 
-with  defendants  or  interested  in  the  contro- 
versy. 

3.  In  an  action  to  establish  an  adverse  claim 
to  a  mining  location,  it  was  error  to  exclude 
defendants'  evidence  that  an  assay  of  a  sample 
of  ore  claimed  to  have  been  taken  from  the 
dump  of  the  discovery  shaft  on  their  location, 
showed  precious  minerals  in  appreciable  quanti- 
ties, offered  to  show  a  discovery  of  mineral  in 
the  shaft. 

Appeal  from  district  court.  Lake  county. 

Action  by  Albert  J.  Rupp  against  John  Heal- 
ey  and  others.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.    Reversed. 

The  subject  of  this  controversy  is  the  con- 
flict between  two  lode-mining  claims,  known 
as  the  "Canestota"  and  the  "Last  Batch." 
Appellee,  as  plaintiff,  and  owner  of  the  for- 
mer, brought  this  action  in  the  court  below 
In  support  of  his  adverse  against  the  applica- 
tion of  appellants,  as  defendants,  for  patent 
to  the  latter.  From  a  Judgment  In  favor  of 
plaintiff,  the  defendants  appeal.  The  Last 
Batch  bases  its  location  as  of  October  11, 
18S7,  and  the  Canestota  as  of  January  13, 
lSi)&    The  discovery  shaft  of  the  Canestota 


discloses  no  vein  or  mineral  whatsoever.  It 
is  the  point  designated  "Discovery"  on  this 
location.  The  exlstcuce  of  a  vein  in  the  dis- 
covery shaft  of  the  Last  Batch  is  controvert- 
ed. For  the  purpose  of  establishing  the  dis- 
covery of  mineral  within  the  boundaries  of 
the  Canestota,  evidence  was  introduced  on  be- 
half of  plaintiff  to  the  effect  that  in  a  shaft 
known  as  the  "Price,"  sunk  partially  within 
the  boundaries  of  that  location  and  an  adjoin- 
ing one,  known  as  the  "Salina,"  mineral  was 
discovered  in  that  part  within  the  Canestota. 
No  location  of  the  Canestota  was  made  upon 
this  alleged  discovery.  On  behalf  of  defend- 
ants the  following  Instruction  was  requested 
and  refused:  "The  Jury  is  instructed  that  a 
discovery  of  mineral,  within  the  meaning  of 
the  statute  of  the  state  of  Colorado  upon  that 
subject,  requires  that  such  discovery  shall  be 
made  In  the  discovery  shaft  upon  which  the 
location  Is  based.  A  discovery  of  mineral 
elsewhere  than  in  the  discovery  shaft  will  not 
avail,  and  if  you  believe  from  the  evidence 
in  this  case  that  there  has  been  no  discovery 
of  mineral,  as  hereinbefore  defined.  In  the  dis- 
covery shaft  of  the  Canestota  location,  In  such 
case  the  plaintiff  cannot  prevail  in  this  ac- 
tion." At  the  Instance  of  defendants  the 
court  instructed  the  Jury  as  follows:  "•  •  • 
To' make  a  valid  location  of  a  mining  claim, 
a  citizen  of  the  United  States,  or  one  who  has 
declared  his  Intention  to  become  such,  must 
enter  upon  the  unoccupied,  unappropriated, 
and  unclaimed  mineral  domain  of  the  United 
States,  and  discover  within  the  limits  of  the 
claim  located  a  vein,  lode,  ledge,  or  deposit  of 
mineral-bearing  rock  In  place,  and  substantial- 
ly comply  with  the  following  requirements: 
First,  sink  a  discovery  shaft  upon  the  lode  to 
a  depth  of  at  least  ten  feet  from  the  lowest 
part  of  the  rim  of  such  shaft  at  the  surface, 
or  deeper,  if  necessary  to  show  a  well-deflned 
crevice;  second,  post  at  the  point  of  di8<»v- 
ery  on  the  surface  a  plain  sign  or  notice  con- 
taining the  name  of  the  lode  and  the  name  of 
the  locator  and  the  date  of  discovery.  »  •  * 
(2)  The  court  further  instructs  yon  that  If 
you  believe  from  the  evidence  In  this  case 
that  the  defendants  or  their  grantors,  being 
citizens  of  the  United  States,  or  having  de- 
clared their  Intention  to  become  such,  made 
a  valid  discovery  of  a  vein  or  lode  of  mineral- 
bearing  rock  in  place,  carrying  gold,  silver, 
or  lead  In  appreciable  quantities,  within  the 
exterior  bounds  of  the  Last  Batch  lode-min- 
ing claim,  and  duly  located  their  said  claim, 
and  filed  a  location  certificate  thereof  as  re- 
quired by  law,  and  If  you  also  find  that  their 
discovery  of  such  vein  antedates  any  valid 
discovery  made  on  the  Canestota  claim  by 
plaintiffs,  then  the  defendants  have  the  bet- 
ter right,  and  are  entitled  to  a  verdict  in  their 
favor.  (3)  •  •  •  So,  in  this  case,  if  you 
find  from  the  evidence  that  the  Last  Batch 
location  in  all  things  conformed  to  the  law, 
save  and  except  the  finding  of  mineral  with- 
in the  discovery  shaft,  and  If  you  further  find 
from   the   evidence  that  such  mineral  was 
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found  on  the  Last  Batch  claim,  in  rocls  in 
place  in  the  general  mass  of  the  mountain, 
prior  to  the  finding  of  mineral  in  rock  in  place 
in  the  general  mass  of  the  mountain  on  the 
Canestota  lode-mining  claim,  then  and  in  that 
event  the  Last  Batch  location  is  entitled  to 
prevail  over  the  Canestota  location  as  to  pri- 
ority of  discovery  of  mineral.  And  if  you 
find  from  the  evidence  the  location  of  the  Last 
Batch  in  all  respects  to  be  prior  to  and  supe- 
rior to  the  Canestota  location,  and  you  fur- 
ther find  that  such  location  has  a  valid  dis- 
covery of  mineral  within  It,  as  herein  defined, 
prior  to  the  finding  of  mineral  in  the  Canes- 
tota location,  then  and  In  that  event  the 
Canestota  location  is  Invalid  and  of  no  force 
or  effect  in  so  far  as  the  sa)d  Canestota  loca- 
tion conflicts  with  the  Last  Batch  location." 
Defendants  made  no  claim  that  mineral  had 
been  discovered  on  the  Last  Batch  at  any 
point  other  than  in  the  discovery  shaft  of  that 
claim.  Counsel  for  defendants  contend  that 
a  valid  discovery  of  mineral  cannot  be  shown 
at  any  place  within  the  limits  of  the  claim  lo- 
cated other  than  the  discovery  shaft,  unless 
the  claim  be  relocated,  and  the  second  dis- 
covery made  the  basis  of  such  relocation.  On 
behalf  of  the  plaintiff  it  is  contended  that  de- 
fendants are  foreclosed  from  having  this  ques- 
tion considered  and  determined,  for  the  rea- 
son that,  under  instructions  given  at  their  re- 
quest, the  Jury  was  directed  that  a  discovery 
of  mineral  within  the  boundaries  of  the  Last 
Batch  at  any  point  would  render  the  location 
of  that  claim  valid,  if  made  prior  to  a  dis- 
covery upon  the  Canestota.  Defendants  of- 
fered to  prove  that  a  sample  of  ore  claimed 
to  have  been  taken  from  the  dump  of  the  Last 
Batch  discovery  shaft  showed  precious  min- 
erals in  appreciable  quantities,  which  offer 
was  refused.  It  appears  from  the  record  that 
plaintiff  attempted  to  establish  that  the  dis- 
covery shaft  of  the  Last  Batch  had  been 
"salted."  Norman  Estey,  Interested  In  a 
lease  on  the  Canestota,  employed  one  Ander- 
son to  watch  this  shaft  While  so  engaged, 
four  persons,  neither  of  whom  Is  a  party  to 
this  action,  or  in  any  manner  interested  In 
the  subject-matter  of  the  controversy,  came  to 
this  shaft  about  midnight,  and  acted  In  a 
suspicious  manner.  Anderson  did  not  see 
these  parties  do  anything  which  would  indi- 
cate that  they  did  any  salting,  nor  was  there 
any  evidence  tending  to  connect  them  with 
the  defendants.  Counsel  for  the  latter  moved 
to  strike  out  this  evidence,  which  was  re- 
fused. The  court  stated  in  its  instructions 
that  this  evidence  was  admitted  for  the  sole 
and  only  purpose  of  throwing  light  upon  as- 
says of  samples  claimed  to  have  been  taken 
from  the  Last  Batch  shaft, 

Phelps  &  Pendery  and  Patterson,  Richard- 
son &  Hawkins,  for  appellants.  T.  A.  Dick- 
son, for  appellee. 

OABBERT,  J.  (after  stating  the  facta). 
The  instruction  requested  on  behalf  of  de- 
fendants and  refused  was  to  the  effect  that 


the  discovery  of  mineral  at  any  point  other 
than  In  the  discovery  shaft  will  not  avail 
or  validate  a  location.  According  to  the  un- 
disputed facts,  the  point  of  discovery  and 
the  discovery  shaft  upon  each  claim  are  one 
and  the  same,  so  that  the  Important  ques- 
tion (Independent  of  the  disclosure  of  a  vein 
in  the  discovery  shaft)  which  defendants 
raised  by  the  instruction  refused  is,  must  a 
location  of  a  lode-mining  claim  be  based 
upon  a  specific  vein?  In  the  opinion  of  the 
majority  of  the  court,  they  are  precluded 
from  having  this  question  considered  and 
determined,  for  the  reason  that,  under  the 
Instructions  given  at  their  request,  the  Jury 
was,  In  effect,  directed  that  the  discovery  of 
mineral  within  the  boundaries  of  the  Last 
Batch  at  any  point  would  render  the  loca- 
tion of  that  claim  valid.  If  made  prior  to  a 
discovery  upon  the  Canestota.  If,  In  effect, 
the  Instructions  given  at  the  request  of  de- 
fendants are  susceptible  of  this  construction, 
then,  unquestionably,  they  are  precluded 
from  having  the  question  sought  to  be  raised 
by  the  Instruction  requested  and  refused  de- 
termined, for  the  obvious  reason  that,  if 
Instructions  given  at  their  request  do  not 
state  the  law  correctly,  they  cannot  com- 
plain of  the  refusal  of  the  court  to  give  .an 
instruction  which,  though  correct,  Is  incon- 
sistent with  those  given,  or,  in  other  words, 
states  the  law  differently  on  a  given  point 
from  those  given  at  their  Instance.  With 
the  conclusion  of  the  majority  that  the  In- 
structions given  at  the  request  of  counsttl 
for  defendants  state.  In  effect,  that  a  dis- 
covery of  mineral  at  any  point  within  the 
boundaries  of -the  Last  Batch  could  be  con- 
sidered as  a  discovery  which  might  validate 
that  claim,  the  writer  does  not  agree.  The 
Instructions  as  given,  and  which  appear  in 
the  statement,  must  be  read  and  construed 
as  a  whole.  From  Ihese  It  appears,  in  the 
Judgment  of  the  writer,  that  the  Jury  was 
directed.  In  effect,  that  a  discovery  shaft 
must  be  sunk  upon  the  vein;  that  a  notice 
must  be  posted  at*  the  point  of  discovery; 
that  It  must  appear  from  the  evidence  that 
a  valid  discovery  of  a  vein  was  made  within 
the  exterior  boundaries  of  the  Last  Batch, 
as  required  by  law  (from  which  It  must  be 
understood  that  a  vein  was  disclosed  In  the 
discovery  shaft);  and  that,  in  order  to  en- 
title the  defendants  to  recover,  it  must  ap- 
pear that  the  finding  of  mineral  within  the 
limits  of  their  claim  In  the  manner  defined 
In  the  instructions  (1.  e.  upon  the  vein  which 
they  claim  to  have  located,  and  at  the  point 
designated  "Discovery")  must  antedate  the 
finding  of  mineral  in  the  Canestota.  Aa 
an  additional  reason  why  this  construction 
should  be  given  these  Instructions,  It  must 
be  borne  In  mind  that  the  defendants  made 
no  claim  that  mineral  was  discovered  at  any 
point  on  the  Last  Batch  except  in  the  dis- 
covery shaft  The  conclusion  of  the  ma- 
jority precludes  a  consideration  of  the  action 
of  the  trial  court  In  refusing  to  give  the 
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instruction  requested.  The  fact  4:hat  the 
Price  shaft  was  only  partially  within  the 
boundaries  of  the  GancBtota  is  immaterial. 
The  simple  question,  so  far  as  that  location 
is  concerned,  was  whether  mineral  bad  been 
discovered  in  that  shaft,  within  the  bound- 
aries of  the  Canestota.  If  so,  and  It  ante- 
dated a  discovery  of  mineral  in  place  on  the 
Last  Batch,  then,  under  the  theory  upon 
which  the  cause  was  submitted  to  the  Jury, 
it  validated  the  Canestota.  As  this  was  a 
theory  which,  in  the  opinion  of  the  majority 
of  the  court, '  appears  to  have  been  adopted 
at  the  instance  of  counsel  for  defendants, 
whether  or  not  it  is  correct  we  do  not  pre-. 
tend  to  pass  upon;  and  the  conclusion  that 
the  discovery  of  mineral  In  the  Price  shaft 
might  validate  the  Canestota  location,  if 
made  before  mineral  was  discovered  on  the 
Last  Batch,  is  reached  for  the  reason  that 
the  instructions  of  the  court  that  it  would 
are  In  harmtmy  with  those  given  at  the  In- 
stance of  defendants  in  this  respect. 

In  the  opinion  of  the  majority  of  the 
court,  the  evidence  of  the  witness  Anderson 
was  admissible.  '  PlalntUf  claimed  that  the 
abaft  of  the  Last  Batch  had  been  "salted," 
and  therefore  any  evidence  trading  to  es- 
tablish this  claim  was  competent  Whether 
or  not  the  parties  who  visited  this  shaft  at 
the  time  mentioned  by  Anderson  did  so  at 
the  instance  of  the  defendants  was  a  mat- 
ter for  the  Jury  to  determine,  especially  In 
view  of  the  fact  that  Anderson  pointed  out 
at  least  one  of  them  in  the  court  room,  and 
the  defendants  did  not  place  him  upon  the 
sUnd  for  the  purpose  of  either  contradicting 
the  witness  Anderson,  or  showing  at  whose 
instance  or  for  what  purpose  they  visited 
the  shaft.  Neither  did  they  attempt  to  show 
that  these  parties  did  not  visit  the  premises 
at  their  request.  The  wtiter  does  not  be- 
lieve that  this  evidence  should  have  been 
admitted.  The  fact  that  the  defendants  did 
not  see  flt  to  attempt  to  show  that  these 
parties  did  not  visit  the  shaft,  or  do  the  acts 
as  detailed  by  Anderson,  at  their  request,  or 
did  not  call  the  witness  pointed  out  by  him 
In  the  court  room,  are  not  matters  which 
should  be  taken  into  consideration  in  deter- 
mining the  admissibility  of  this  testimony. 
Their  failure  to  contradict  it  or  explain  it 
in  any  way  does  not  affect  their  right  to 
object  to  that  which- is  immaterial  and  in- 
competent There  was  no  evidence  what- 
ever tending  to  show  that  these  parties  wno 
visited  the  Last  Batch  shaft  did  so  at  the 
instance  of  the  defendants,  or  were  in  any 
manner  connected  with  them,  or  interested 
in  the  subject-matter  of  the  controversy.  In 
the  absence  of  such  testimony  the  statement 
of  Anderson  tended  to  cast  suspicion  upon 
tbe  defendants,  that  they  were  guilty  of 
salting  the  shaft  of  tbe  Last  Batch,  by  the 
soepiclous  action  of'  parties  with  whom  they 
had  no  connection,  and  who,  so  far  as  dis- 
closed by  the  record,  may  have  visited  the 
proi>erty  at  the  instance  of  the  plaintiffs. 
63  P.— 21 


This  testimony.  In  the  opinion  of  the  writer, 
should  have  been  excluded. 

The  evidence  regarding  the  assay  of  a 
sample  of  ore  claimed  to  have  been  taken 
from  the  dump  of  the  Last  Batch  should 
have  been  admitted.  '  Whether  or  not,  as  a 
matter  of  fact,  such  sample  was  originally 
taken  from  the  shaft,  was  a  proper  matter 
for  argument  before  the  Jury,  and  for  it  to 
consider  in  determining  what  weight  should 
be  given  to  such  evidence.  For  the  error 
In  excluding  this  evidence,  the  Judgment  is 
reversed,  and  the  cause  remanded  for  a  new 
triaL    Reversed  and  remanded. 


(28  Colo.  161) 

PEOPLE  ex  pel.  LONG  et  al.  v.  DISTRICT 
COURT  OP  EIGHTH  JUDI- 
CIAL DIST.  et  al. 

(Supreme  Court  of  Colorado.    Dec.  17,  1900.) 

PROHIBITION  —  NEW  TRIAL  AS  MATTBR  OF 
BJOHT  —  RBPBALINQ  8TATUTB  —  CONSTITU- 
TIONALITY—VESTED  RIGHT  —  JURISDICTION 
OF  COURT— UNAUTHORIZED  TRIAL  OF  AC- 
TION—RESTRAINT— PROPER  REMEDY— WRIT 
OF  PROHIBITION. 

1.  Code  Clv.  Proc.  1887,  S  272,  prorides 
that  the  party  against  whom  a  judgment  was 
rendered  m  an  action  to  recover  possession  of 
real  property  might  at  any  time  before  the 
first  day  of  the  next  succeeding  term,  pay  all 
the  costs,  and  require  the  court  to  vacate  the 
judgment  and  grant  a  new  trial  as  a  matter 
of  right.  Sees.  Laws  1899,  p.  161,  repealed 
section  272,  bat  excluded  from  its  opferBtion 
actions  pending  in  courts  of  record  in  which 
one  trial  was  had  i)efpre  the  repealing  act  took 
effect.  Defendant  began  an  action  prior  to  the 
repealing  act,  but  it  was  not  tried,  nor  an  ap- 
plication made  for  a  new  trial  under  sectiou 
272,  until  after  the  repealing  act  had  gone  in- 
to effect.  Held,  that  the  repealing  act  was  not 
unconstitutional,  as  destroying  defendant's 
rested  right  to  a  new  trial,  since  he  still  retain- 
ed the  right  to  one  trial,  and  could  have  no 
vested  right  to  another  as  a  matter  of  course. 

2.  Where  the  district  court  after  overruling 
defendant's  motion  for  a  new  trial  as  of  course, 
and  after  the  statute  granting  the  losing  party 
a  new  trial  as  a  matter  of  course  had  been 
repealed,  set  aside  the  judgment,  and  gi'anted 
defendant  a  new  trial,  under  the  statute,  the 
supreme  court  will  grant  a  writ  of  prohibition 
to  restrain  the  trial  of  the  action,  since  the 
district  court  was  without  jurisdiction,  and  a 
judgment  in  the  action  would  be  a  nullity. 

Application  by  the  people,  on  tbe  relation 
of  Frederick  C.  Long  and  another,  for  a 
writ  of  prohibition  to  restrain  the  district 
court  of  the  Eighth  Judicial  district  from  en- 
tering on  the  trial  of  an  action.  Writ  grant- 
ed. 

This  is  an  application  for  a  writ  of  prohi- 
bition against  the  district  court  of  Boulder 
.county  to  restrain  It  from  entering  upon  the 
trial  of  an  action  which,  as  It  Is  alleged, 
the  court  has  no  Jurisdiction  to  try.  The 
complaint  was  filed  in  the  district  court  on 
the  19th  of  November,  1898.  The  action  was 
in  support  of  an  adverse  claim  protesting 
against  an  application  for  a  patent  to  a 
mining  claim.  It  was  tried  at  the  April 
term  of  the  district  court  of  Boulder  county 
before  a  Jury,  which,  on  the  7th  of  that 
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month,  returned  a  verdict  in  favbr  of  de- 
fendants there  (petitioners  here).  After- 
wards, and  on  the  14th  of  April,  1900,  plain- 
tiffs in  the  district  court  (respondents  here) 
filed  their  motion  for  a  new  trial  for  cause, 
which,  on  the  10th  of  June  following,  was 
overruled,  and  judgment  entered  awarding 
defendants  possession  of  the  land  in  dispute. 
On  the  17th  day  of  August,  plaintiffs,  con- 
ceiving that  they  were  entitled  to  a  new 
trial,  under  the  statute,  as  a  matter  of  right, 
upon  due  application  therefor  and  the  pay- 
ment of  costs,  filed  in  the  district  court  a 
motion  to  vacate  the  Judgment,  and,  hav- 
ing paid  the  costs,  the  court,  against  the  ob- 
jection of  defendants  below  (petitioners  here) 
that  it  had  no  power  so  to  do,  set  aside  the 
Judgment,  and  placed  the  cause  upon  the 
trial  docket  for  a  new  trial.  Section  272  of 
the  Code  of  Civil  Procedure  of  1887,  In 
force  at  the  time  the  action  was  begun,  made 
It  lawful  for  the  party  against  whom  a  judg- 
ment was  rendered  in  an  action  for  the  re- 
covery of  the  possession  of  real  property  at 
any  time  before  the  first  day  'of  the  next  suc- 
ceeding term  to  pay  all  costs  recovered  there- 
by, and  upon  his  application  the  court  was 
required  to  vacate  the  Judgment  and  grant 
a  new  trial  aa  of  right,  without  showing 
cause  therefor.  This  provision  was  repealed 
by  an  act  of  the  12th  general  assembly  (Sess. 
Laws  1899,  p.  161),  but  section  3  of  the  re- 
pealing act  excluded  from  Its  operation  pend- 
ing actions  in  courts  of  record  in  which  one 
trial  was  had  before  the  act  took  effect 
The  act  took  effect  June  22,  1899.  The  only 
trial  of  this  action— the  one  resulting  in  the 
Judgment  which  was  set  aside  by  ihe  dis- 
trict court  on  the  application  of  the  plain- 
tiffs—occurred nearly  a  year  after  the  repeal- 
ing act  took  effect. 

Sylvester  S.  Downer,  for  petitioners.    E.  I. 
Stirman  and  Edwin  H.  Park,  for  respondents. 

■  CAMPBELX.,  C.  3.  (after  stating  the  facts). 
The  petitioners  here  contend  that,  although 
the  district  court  originally  had  Jurisdiction 
of  the  subject-matter  of  the  action,  its  Juris- 
diction ceased,  so  far  as  the  question  here 
Is  concetned,  when  It  overruled  plaintiffs' 
motion  for  a  new  trial  for  cause,  and  ren- 
dered Judgment  for  defendants;  and  its  rul- 
ing on  the  subsequent  motion,  which  It  pro- 
I>08es  to  make  effective  by  entering  upon  an- 
othei:  trial,  being  wholly  beyond  the  realm  of 
its  authority,  this  writ  of  prohibition  should 
go.  Respondents  maintain  that  the  district 
court  had  Jurisdiction  of  the  subject-matter, 
which  still  continues,  and  which  Includes 
power  to  entertain  the  motion  attacked,  and 
this  Jurisdiction  involves  the  power  to  decide 
wrong  as  well  as  right  If  there  was  any 
error  at  all,  it  Is  insisted  that  it  was,  like 
any  other  error  occurring  in  tlie  trial  of  a 
cause  over  which  the  court  had  Jurisdiction, 
reviewable  by  writ  of  error  or  appeal. 
They  further  contend  that  since  their  action 


was  begun  while  section  272  of  the  Code  of 
1887  was  In  force,  they  had  a  vested  right, 
as  of  course,  upon  the  prescribed  conditions, 
to  the  remedy  of  a  second  trial  when  Judg- 
ment was  rendered  against  them,  which  it 
was  beyond  the  power  of  the  general  assem- 
bly to  devest.  We  are  clearly  of  opinion 
that  this  repealing  statute  Is  constitutional 
as  to  pending  actions,  since  a  sufficient  and 
adequate  remedy  of  one  trial  was  left.  The 
parties  to  an  action  for  the  recovery  of  the 
possession  of  real  property  had  no  vested 
right  under  section  272  to  the  mere  remedy  of 
more  than  one  trial  as  of  course.  It  was 
entirely  competent  for  the  general  a^embly, 
even  after  an  action  was  begun,  to  take 
away  the  unusual  remedy  given  by  the  for- 
mer law.  The  case  Is  brought  within  the 
provisions  of  the  statute;  and,  as  it  is  not 
within  the  exception,  the  right  to  a  second 
trial  as  of  course  was  gone  the  moment  the 
act  took  effect  Cooley,  Const  Llm.  (6th 
Ed.)  442  et  seq.;  Templeton  v.  Home,  82 
ni.  491;  Coffin  v.  Rich,  45  Me.  507;  Brown 
V.  Chains,  23  Colo.  145,  46  Pac.  679.  The 
fact  that  the  district  court  originally  had  Jti- 
rfsdictlon  of  the  subject-matter  is  not  con- 
clusive that  It  had  Jurisdiction  to  make  what- 
ever order  therein  It>  might  see  fit  When 
the  motion  for  a  new  trial  for  cause  was 
overruled,  and  judgment  entered,  the  court 
lost  Jurisdiction  of  the  action,  with  the 
exception  that  during  the  same  term  it  might 
have  modified  or  altered  its  Judgment,  and 
except  as  to  other  recognized  matters  by 
which-  the  present  discussion  Is  not  affected. 
When  the  court  assumed  to  grant  plaintiffs' 
application  for  a  new  trial  as  a  matter  of 
right,  It  had  no  Jurisdiction  whatever  to  do 
so,  for  there  is  no  statute,  and  no  principle 
of  the  common  law,  that  confers  such  right 
There  Is  thus  presented  a  clear  case  in  which 
the  court  having  original  jurisdiction  of  the 
subject-matter  of  an  action  entered  a  particu- 
lar order  therein  entirely  beyond  Its  authori- 
ty. Not  every  case,  however,  where  an  In- 
ferior court  acts  without  Jurisdiction,  In- 
vokes at  the  hands  ot  this  court  the  extra- 
ordinary remedy  of  prohibition.  In  People 
V.  District  Court  of  Larimer  Co.,  11  Colo. 
574,  19  Pac.  541,  we  declined  to  grant  a 
writ  of  prohibition  commanding  an  inferior 
court  to  desist  from  trial  of  an  action  npon 
the  ground  that  It  had  no  Jurisdiction  of  the 
subject-matter.  If  the  present  application 
were,  in  its  essential  facts,  similar  to,  or 
In  principle  the  same  as,  that  the  same  order 
would  be  entered  here.  In  the  opinion  In 
that  case  it  was  said  that  extraordinary  cas- 
es might  arise,  where,  In  the  exercise  of  a 
sound  discretion,  the  writ  of  prohibition 
would  be  allowed  for  the  purpose  of  consid- 
ering rulings  like  the  one  then  before  the 
court.  We  think  the  present  application  is 
such  a  case.  It  is  perfectly  clear,  as  already 
said,  that  the  district  court  had  no  power  to 
set  aside  the  Judgment  and  grant  a  new 
trial  as  a  matter  of  right  and  that  aacb 
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lack  of  Jurisdiction  Is  just  as  manifest  now 
as  it  could  be  made  to  appear  on  a  review 
of  a  final  Judgment  oa  the  merits.    The  par- 
ties to  the  action  should  not  be  put  to  the 
cost  and  Inconvenience  of  going  through  the 
farce  of  a  trial  which  could  do  neither  party 
any  good.    If  a  judgment  should  again  be 
rendered  In  favor  of  defendants,  they  would 
be  In  the  position  of  having  a  void  judgment, 
with   the   only   valid  judgment,   theretofore 
rendered  in  their  favor,  that  could  be  ren- 
dered in  the  action,  set  aside;   and,  If  plain- 
tiffs succeeded,  their  Judgment  would  be  of 
no  possible  benefit  to  them,  but  pould  be  set 
aside  by  a  reviewing  court.    As  will  be  seen 
from  the  opinion  reported  In  Louden  Irrigat- 
ing Oanal  Co.  v.  Handy  Ditch  Co.,  22  Colo. 
102,  43  Pac.  535,  when  the  case  referred  to 
In  11  Colo.,  supra,  came  before  this  court 
npon  appeal  from  the  final  judgment,  and 
again  as  reported   In  Handy   Ditch   Co.   v. 
South  Side  Ditch  Co.,  26  Colo.  333,  58  Pac.  30, 
the  jurisdictional  question  raised  Involyed 
tbe  consideration  of  some  exceedingly  Im- 
portant and   difficult  questions;    and   it   Is 
doubtful  if,  when  tbe  application  for  the 
writ  was  filed,  the  facts  said  to  show  lack  of 
jurisdiction  sufficiently  appeared.    Indeed,  a 
carefnl   examination   of  the  opinions   cited 
discloses  that  only  as  the  result  of  a  trial  of 
the  merits  could  these  facts  be  satisfactorily 
shown.    In  addition  to  this,  the  plea  of  the 
want  of  jurisdiction  was  closely  connected 
with  a  plea  of  res  adjudlcata,  and  this  court 
might  properly,  as  it  did  when  the  applica- 
tion for  prohibition  was  presented,  decline 
to  pass  upon  the  question  at  the  Inception 
of  the  litigation,  but  require  the  parties  to 
proceed  with  the  trial  where  all  the  facts 
necessary  for  the  court  to  know  could  be 
fully  exhibited.    Other  differences  might  be 
pointed  out,  but  enough  has  been  said  to 
dlfferentiiate  the  two  applications.    The  rem- 
edy by  appeal  or  error  is  not  plain,  speedy, 
and  adequate  In  this  cause.    While  we  jeal- 
ously guard  our  original  jurisdiction  In  ap- 
plications of  this  sort,  and  are  slow  to  com- 
ply with  such  requests,  still,  considering  the 
complications   that   might   arise   therefrom, 
and  the  hardships  that  thereby  would  be 
imposed  upon  the  petitioners,  it  would  seem 
useless  to  require  them  to  conduct  an  ex- 
pensive litigation  which  may  safely,  and  for 
the  benefit  of  all  parties,  stop  now.    The  liti- 
gants should  be  saved  unnecessary  expense; 
the  time  of  the  court  should  be  devoted  to 
the  disposition  of  matters  within  Its  pow- 
ers.   The  writ  is  a  preventive,  rather  than 
a  corrective,  remedy,  and  issues  usually  only 
to  prevent  the  commission  of  a  future  act, 
ratber  than  to  undo  an  act  already  perform- 
ed.   But  where,  as  here,  an  unauthorized  act 
of  an  Inferior  tribunal  has  been  performed, 
and  something  remains  to  be  done  to  give 
full  effect  to  that  judgment  of  the  court  In 
a   matter  l)eyond  its  Jurisdiction,  the  writ 
may  he  granted  to  prevent  such  further  ac- 
tion, and  also  to  undo  what  has  already  been 


done.  High,  Extr.  Rem.  (3d  Ed.)  S  706. 
The  permanent  writ  of  prohibition  will, 
therefore,  go  as  asked,  and  the  district  court 
is  directed  to  set  aside  its  order  heretofore 
entered  vacating  tbe  judgment  and  grant- 
ing a  new  trial,  and  to  enter  a  new  order  re- 
instating the  former  judgment  of  May  7, 
1900,  the  same  to  be  effective  as  of  that  date. 
The  costs  of  this  proceeding  will  be  taxed 
to  the  respondents.    Writ  allowed. 


(28  Colo,  m) 
STUART  v.  NANCE,  State  Treasurer. 

(Supreme  Court  of  Colorado.    Dec.  22,  1900.^ 

MANDAMUS     TO     STATE     TREASURER— PUBLIC 

OFFICES-COMPENSATION— PRIORITY 

OP   WARRANTS-APPKAIi. 

1.  In  proceedings  by  mandamus  to  compel 
the  state  treasurer  to  pay  a  warrant,  the  alter- 
native writ  must  allege  all  the  facts  making 
it  the  treasurer's  duty  to  pay  it;  and,  if  sncfi 
facts  are  put  in  issue,  the  burden  is  on  the  pe- 
titioner to  establish  them,  and  not  on  the  treas- 
urer to  negative  their  existence. 

2.  Where,  in  mandamus  to  compel  the  state 
treasurer  to  pay  a  state  warrant,  there  is  an 
issne  whether  there  were  enough  prior  regis- 
tered warrants  of  the  same  grade  as  that  in 
suit  to  consume  all  the  reTonues  in  the  treas- 
ury applicable  to  the  payment  of  such  war- 
rants, and  no  specific  finding  thereon,  the  caus@ 
will  be  remanded  for  findings  of  fact  on  such 
issue. 

3.  Appropriations,  whether  for  salaries  of 
constitutional  and  statutory  officers,  or  for  em- 
ployes of  the  executive,  legislative,  or  judicial 
departments  of  the  state  government,  or  for 
the  ordinary  Incidental  expenses  thereof,  are 
constituent  elements  making  up  expenses  o** 
the  state  government;  and  hence  no  preference 
attaches  to  a  warrant  drawn  for  a  judge'' 
salary  over  warrants  drawn  for  salaries  of 
such  employes. 

4.  All  preferred  appropriations  for  a  given 
fiscal  year,  whether  continuing  or  made  at  the 
legislative  session  for  such  year,  being  of  the 
same  relative  rank,  an  appropriation  for  e. 
judge's  salary  does  not  give  It  a  priority  over 
another  of  the  same  rank,  which  Is  subsequent- 
ly made  in  the  genial  appropriation  bill  at  n 
biennial  session  of  the  general  assembly, 

5.  In  mandamus  to  compel  a  state  treasurer 
to  pay  a  state  warrant,  he  cannot  be  held  re- 
sponsible for  the  derelictions  of  a  former  treas- 
urer or  auditor,  as  he  is  accountable  only  for 
the  fund  transferred  to  him  on  his  induction 
into  office. 

6.  Under  1  Mills'  Ann.  St.  §  1802  (Gen.  St. 
1883,  8  1358),  providing  that  every  fund  with 
the  treasurer  for  disbursement  shall  be  paid 
out  in  the  order  in  which  the  warrants  drawn 
thereon  and  payable  out  of  the  same  are  pre- 
sented for  payment,  where  there  is  a  shortage 
of  the  public  revenues  a  warrant  drawn  in  pay- 
ment of  a  preferred  claim,  though  registered 
subsequently  to  the  registration  of  a  warrant 
for  a  deferred  claim,  notwithstanding  its  later 
register,  must  be  paid  before  the  earlier  reg- 
istered deferred  claim 

Appeal  from  court  of  appeals. 

Mandamus  by  Thomas  B.  Stuart  against 
Albert  Nance,  state  treasurer,  for  whom  was 
substituted  George  W.  Kephart,  state  treao- 
urer,  to  compel  the  payment  of  a  state  war- 
rant. From  a  judgment  of  the  court  of  ap- 
peals (54  Pac.  8C7)  reversing  a  judgment  for 
petitioner,  be  appeals.    Affirmed. 
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ToIIes  &  Cobbey,  for  appellant.  B.  L.  Carr, 
Atty.  Gen.,  and  Calvin  E.  Reed,  Asst  Atty. 
Gen.,  for  appellee. 

CAMPBELL,  C.  J.  This  mandamus  pro- 
eeedlng,  begun  In  the  district  court  of  Arap- 
ahoe county,  was  to  compel  the  state  treas- 
urer to  pay  a  state  warrant.  The  judgment 
was  In  favor  of  petitioner,  which,  on  an  ap- 
peal to  the  court  of  appeals  by  the  state 
treasurer,  was  reversed,  and  the  cause  re- 
manded for  a  new  trial.  Nance  v.  Stuart,  7 
Colo.  App.  510,  44  Pae.  779.  Upon  a  second 
trial  judgment  was  again  rendered  against 
the  public  officer,  and  upon  his  second  appeal 
in  the  court  of  appeals  the  judgment  was 
also  reversed.  Nance  v.  Stuart,  12  Colo.  App. 
125,  54  Pac.  867.  The  petitioner  then  appeal- 
ed to  this  court,  having  properly  raised  a 
constitutional  question.  While  the  treas- 
urer is  content  with  the  judgment,  his  coun- 
sel criticises  certain  statements  of  fact  made, 
and  some  of  the  legal  propositions  laid  down, 
by  the  learned  writer  of  the  opinions,  upon 
which,  in  part  at  least,  the  judgment  was 
based;  while  petitioner,  dissatisfied  with  the 
conclusion  there  reached,  maintains  the  cor- 
rectness of  the  legal  propositions  attacked 
by  the  attorney  general.  In  the  briefs  filed 
In  this  court  only  one  question  is  much  dis- 
cussed, and  that  is  the  only  one  which,  in 
strictness,  we  are  required  to  determine. 
But  having  jurisdiction,  because  of  the  con- 
stitutional question,  we  are  permitted,  under 
our  practice,  to  go  Into  all  others  presented 
by  the  record.  And  in  view  of  prior  deci- 
sions of  this  court,  rendered  since  the  ruling 
upon  the  first  appeal  was  made,  and  In  'Arhich 
was  announced  a  doctrine  difterent  from  that 
then  declared  by  the  court  of  appeals,  we 
deem  it  a  wise  precautionary  measure  again 
to  enunciate  the  principles  by  which  pro- 
cedure In  trials  of  this  character  should  be 
governed,  and  the  substantive  law  appli- 
cable to  the  duty  of  the  state  auditor  and 
treasurer  In  the  issuing  and  payment  of  state 
warrants  in  cases  similar  to  the  one  at  bar. 

L  The  court  of  appeals,  as  will  be  observ- 
ed by  a  reading  of  Its  two  opinions,  held 
"that  where  mand/imus  proceedings  were  in- 
stituted against  the  state  treasurer  to  com- 
pel the  payment  of  a  warrant  which  was  a 
preferred  claim  under  an  actual  or  a  con- 
tinuing appropriation,  and  the  petition  ex- 
hibited the  fact  that  there  was  money  In  the 
treasury  unexpended  and  not  applicable  to 
the  payment  of  warrants  for  which  calls  had 
been  made,  if  the  treasurer  refused  payment 
because  other  warrants  of  the  same  class 
had  been  issued  and  were  duly  registered  in 
his  office,  and  therefore  entitled  under  the 
statute  to  priority  of  payment,  it  was  incum- 
bent on  bim  to  plead  a  registry  which  would 
exhaust  the  money  in  the  treasury."  Doubt, 
however,  was  expressed  as  to  the  soundness 
of  the  rule  promulgated,  and  It  was  said  that 
courts  might  well  difter  in  regard  to  It.  The 
rc-BSons  given  for  it  are  concisely  stated  in 


the  opinion.  Without  restating  our  reasons 
for  arriving  at  a  dlCTerent  conclusion,  we 
content  ourselves  by  referring  to  our  former 
decisions,  in  which  we  said  that,  in  a  proceed- 
ing by  mandamus  to  compel  the  state  treas- 
urer to  pay  a  warrant,  the  alternative  writ 
must  clearly  allege  all  the  facts  which  make 
it  the  duty  of  the  treasurer  to  pay  the  same, 
and  when  such  facts  are  put  in  issue  by  an 
answer  the  burden  of  proof  is  <m  the  peti- 
tioner affirmatively  to  establish  them,  and 
not  on  the  treasurer  to  negative  their  exist- 
ence. In  principle,  it  is  immaterial  whether 
it  be  a  preferred  or  a  nonpreferred  warrant, 
drawn  upon  a  fund  created  by  a  continuing 
or  biennial  appropriation.  Nance  v.  People, 
25  Colo.  252,  54  Pac.  631;  Kephart  v.  Same 
(Colo.  Sup.)  62  Pac.  946. 

2.  After  the  judgment  upon  the  first  ap- 
peal was  reversed  and  the  cause  remanded 
to  the  district  court  for  a  new  trial,  the  at- 
torney general,  though  insisting  that  the  ne- 
cessity of  stating  in  the  alternative  writ,  and. 
If  denied,  the  burden  of  proving,  all  the  facts 
necessary  to  show  the  duty  of  the  treasurer 
to  pay,  lay  with  petitioner,  nevertheless 
amended  the  return  to  correspond  to  the  di- 
rections of  the  court  of  appeals,  and  by  an- 
swer set  forth  the  fact  that  of  the  revenues 
of  the  year  188^,  against  which  the  warrant 
In  question  was  dtawn,  there  were  $89,000  in 
the  state  treasury,  but  before  it  was  Issued 
other  warrants  of  the  same  rank  had  been 
Issued  and  presented  to  the  treasurer,  coun- 
tersigned and  registered  by  him,  more  than 
sufficient  to  exhaust  the  entire  fund,  and 
therefore,  under  the  statute  requiring  him  to 
pay  warrants  in  their  order  of  presentation, 
this  one  should  not  be  paid.  There  was  no 
replication  to  this  answer,  and  it  stood  ad- 
mitted. But,  because  the  court  of  appeals 
'  had  ruled  that  the  burden  of  showing  these 
facts  with  reference  to  the  prior  warrants 
"was  upon  the  state  treasurer,  evidence  was 
introduced  by  him  in  support  of  his  answer. 
No  Issue  was  made  touching  the  validity  of 
the  warrant.  It  Is  conceded  that  it  was  for 
the  salary  of  one  of  the  district  judges,  and, 
as  such,  Is  part  of  the  necessary  expenses  of 
one  "of  the  three  great  departments  of  gov- 
ernment, and,  under  previous  decisions  of 
this  court,  hereinafter  referred  to,  constitntes 
a  preferred  claim  upon  the  public  revenues. 
Wholly  without  reference  to  the  evidence,  the 
judgment  rendered  upon  the  last  trial,  be- 
cause of  insufficiency  of  the  petition,  could 
not  stand,  were  It  not  that  the  defects  of  that 
pleading,  under  the  doctrine  of  express  alder, 
are  made  good  by  the  answer.  It  was  set 
aside,  however,  by  the  court  of  appeals,  for 
two  reasons:  First,  because  the  trial  court 
was  wrong  in  its  interpretation  of  the  law; 
and,  second,  because  no  findings  of  fact  were 
made  by  that  court  to  which  the  law,  as 
declared  by  the  court  of  appeals,  could  be 
applied.  It  was  also  stated,  as  the  opinion 
will  disclose,  that  that  tribunal  declined  to 
organize  itself  into  a  nisi  prlus  court  to  make 
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flndlngs  of  fact,  particularly  aa  the  evidence 
In  the  record  was  so  indefinite  and  uncertain 
that  It  was  impossible  to  determine  -whether 
enough  legal  warrants  of  the  same  grade  had 
l>eeu  previously  registered  by  the  treasurer  to 
consume  the  public  revenues  of  1888  then  In 
the  treasury,  and  applicable  to  the  payment 
of  -legal  warrants  issued  for  the  fiscal  year. 
We  cannot  agree  with  the  court  of  appeals 
as  to  some  of  the  particulars  mentioned  in 
that  opinion.  No  question  was  raised  as  to 
the  validity  of  the  warrant  sued  upon,  nor 
was  there  any  issue  as  to  the  validity  of  the 
772  prior  registered  warrants  described  in  the 
answer.  There  was  no  necessity,  therefore, 
for  determining  whether  or  not  any  of  them 
-were  valid  obligations  of  the  state.  It  must 
be  presumed  that  the  state  auditor,  whose 
duty  it  was  to  investigate  and  detei-mlne  the 
validity  of  the  claims  for  which  these  prior 
registered  warrants  were  Issued,  did  his  duty; 
and  his  determination,  evidenced  by  the  issu- 
ing of  the  warrants,  is,  under  the  issues  aa 
they  now  are,  conclusive  upon  the  courts  in 
this  proceeding.  Tet  we  have  reached  the 
same  conclusion  to  which  the  court  of  appeals 
came,  but  for  a  different  reason.  We  think 
the  case  should  be  sent  baclc  for  a  new  trial, 
I  and  the  court  below  directed  to  make  Specific 
findings  of  fact  upon  the  question  at  issue 
under  the  present  pleadings,  viz.  whether  or 
not  there  were  enough  prior  registered  war- 
rants of  the  same  grade  as  that  in  suit  to 
consume  all  the  revenues  in  the  treasury  ap- 
plicable to  the  payment  of  the  warrants  of 
that  year,  and  upon  such  other  issues  of  fact, 
if  any,  as  may  be  raised  by  any  amendments 
to  the  pleadings.  One  reason  for  the  omis- 
sion in  this  record  In  this  respect,  doubtless, 
is  that  the  trial  court  erroneously,  as  we  shall 
presently  see,  held  that  claims  of  legislative 
employ^  for  their  salaries,  and  for  ordinary 
expenses  of  the  three  departments,  (aside 
from  salaries  of  constitutional  and  statutory 
officers)  for  which  many  of  the  prior  register- 
ed warrants  were  Issued,  were  Inferior  In 
grade  to  the  one  In  suit.  Another  reason  Is 
that  upon  the  second  trial  the  parties  were 
endeavoring  to  comply  with  the  directions  of 
tbe  court  of  appeals  contained  in  its  opinion 
upon  the  first  review.  Both  parties  might 
'well  have  supposed  that  tbe  case  was  ulti- 
mately to  be  determined  in  accordance  with 
tliose'dlrectlons,  and  it  is  plain  that  neither 
party  tried  the  case  in  accordance  with  the 
true  theory.  There  was  not,  therefore,  such 
a  fair  and  full  trial  upon  the  issue  of  facts, 
under  proper  legal  rules,  as  would  enable  an 
appellate  court  satisfactorily  to  make  find- 
ings. 

3.  Without  noticing  in  detail,  or  In  the  or- 
der followed  by  counsel,  their  specific  argu- 
ments, we  proceed  to  announce  the  substan- 
tive law  governing  the  questions  in  this  case, 
some  of  which  were  raised  at  the  former 
trials,  and  others  will  become  material  If 
another  trial  is  had. 

It  l8  now  the  firmly-established  doctrine  in 


this  jurisdiction,  first  enunciated  In  Be  Ap- 
propriations by  General  Assembly,  13  Colo. 
316,  22  Fac.  464,  that  the  necessary  appropria- 
tions to  defray  the  expenses  of  the  executive, 
legislative,  and  Judicial  departments  of  tbe 
state  government  for  each  fiscal  year,  includ- 
ing Interest  on  any  valid  public  debt,  are  en- 
titled to  preference  over  any  other  appropria- 
tions from  the  public  revenues  of  the  state, 
without  reference  to  the  date  of  the  passage 
of  the  acts  of  the  general  assembly  by  which 
they  are  made.  Approving  these  principles 
are  the  subsequent  cases  of  Henderson  v.  Peo- 
ple, 17  Colo.  587,  31  Pac.  334;  Institute  v. 
Henderson,  IS  Colo.  06,  31  Pac.  714,  18  L.  R. 
A.  398;  Goodykoontz  v.  People,  20  Colo,  374, 
38  Pac.  473.  In  Parka  v.  Commissioners,  22 
Colo.  86,  43  Pac.  542,  In  a  comprehensive  op- 
inion by  Chief  Justice  Hayt,  the  doctrine  of 
the  principal  case  was  again  approved,  and 
Its  principles  applied  to  the  new  question 
then  before  the  court.  Bmphasis  was  laid  on 
the  previous  announcements  to  the  effect  that, 
in  the  event  of  deficiency  of  revenue  to  meet 
appropriations,  the  necessary  expenses  of  the 
executive,  legislative,  and  judicial  depart- 
ments of  the  state,  and  Interest  on  the  public 
debt,  are  entitled  to  preference.  The  principal 
question,  however.  In  that  case  was  what  offi- 
cers belong  to  the  executive  department,  and 
as  such  have  preferred  claims  against  the 
state.  The  conclusion  was  that:  "Every  offi- 
cer of  this  state  who  holds  Ills  position  by  elec- 
tion or  appointment,  and  not  by  contract,  and 
whose  duties  are  defined  by  statute,  and  are 
In  their  nature  continuous,  and  relate  to  the  ad- 
ministration of  the  afiahrs  of  the  state  govern- 
ment, and  whose  salary  la  paid  out  of  the  pub- 
lic funds,  is  a  public  officer  of  either  the  legis- 
lative, executive,  or  judicial  department  of 
the  government,  and  may,  In  the  discretion 
of  the  legislature,  properly  have  his  salary 
Included  In  tbe  general  appropriation  bill,  and 
have  the  appropriation  therefor  take  rank  ac- 
cordingly; and  as  the  priority  attaches,  not  to 
the  form  of  the  act  making  tiie  appropriation, 
but  to  the  office,  the  priority  of  a  particular 
appropriation  will  not  be  jeopardized  If  made 
by  a  separate  act.  Moreover,  as  the  officers 
established  by  the  constitution  and  those  cre- 
ated by  authorized  legislative  authority-  are 
usually  required  to  keep  offices,  records,  pa- 
pers, etc.,  It  Is  evident  that  expenses  for  these 
and  like  items  may  also  be  provided  for  as  a 
part  of  the  ordinary  expenses  of  tbe  legisla- 
tive, executive,  and  judicial  departments  of 
the  government."  The  court  further  said: 
"It  has  also  been  determined  that,  where  ap- 
propriations are  made  In  excess  of  the  reve- 
nue, priority  of  aate  of  the  taking  effect  of 
the  acts  making  such  appropriations  must 
govern  after  preferred  appropriations  are  dis- 
charged." It  will  be  observed  that  the  only 
constitutional  classification  of  claims,  as  hith- 
erto expressly  decided  by  this  court,  is  that 
of  preferred  claims  and  nonpreferred  claims. 
It  Is  the  position  of  petitioner  here  that  under 
the  principles  of  these  cases,  taking  warrants 
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as  evidencing  claims,  the  Implied  holding  was 
that  there  are  three  general  classes:  (1)  All 
warrants  Issued  for  salaries  of  those  filling 
constitutional  and  statutory  offices  under  the 
three  great  departments  of  government,  and 
for  which  there  are  continuing  appropriations; 
(2)  warrants  issued  In  payment  of  the  ex- 
penses of  said  offices;  (3)  warrants  drawn  for 
salaries  and  expenses  pertaining  to  educa- 
tional, penal,  and  reformatory  Institutions. 
A  distinction  is  also  drawn  between  officers 
and  employes,  the  latter  Including  those  who 
hold  their  positions  by  contract.  While  it  is 
conceded  that  warrants  for  salaries  or  wages 
of  employes  of  the  three  departments,  and  for 
all  their  contingent  and  incidental  expenses, 
constitute  or  represent  preferred  claims, 
which  must  be  paid  in  advance  of  salaries 
and  expenses  Included  within  the  third  class, 
yet  it  is  said  that  they  are  Inferior  to  war- 
rants for  preferred  claims  of  the  first  class, 
and  therefore  fall  under  the  second  class, 
since  they  properly  are  a  part  of  the  expenses 
of  first-class  offices.  We  may,  by  borrowing 
the  language  of  the  stocl:  exchange,  designate 
the  contention  by  classifying  claims,  and  war- 
rants Issued  for  them,  as  first  preferred,  sec- 
ond preferred,  and  common. 

It  Is  the  contention  of  the  attorney  general 
that,  so  far  as  the  question  of  priority  is  con- 
cerned, there  Is  no  distinction  between  war- 
rants Issued  for  salaries  of  constitutional  and 
statutory  officers,  for  salaries  of  employ6s  of 
the  three  great  departments  of  government, 
and  the  ordinary,  incidental,  and  contingent 
expenses  of  these  departments,  whether  the 
appropriations  are  continual  or  biennial. 
There  may  be,  for  some  purposes,  a  scientific 
basis  for  this  subdivision  into  two  classes  of 
preferred  claims,  as  well  as  for  the  distinc- 
tion between  officers  and  employes;  but,  so 
far  as  any  preference  In  time'or  order  of  pay- 
ment from  the  public  revenues  is  concerned, 
it  has  no  foundation  under  the  constitution  or 
laws  of  this  state,  or  the  decisions  of  this 
court.  The  question  before  the  court  In 
Parks  V.  Commissioners,  supra,  called  for  the 
determination  there  made,  and  it  was  there 
repeated  that  expenses  of  the  three  great 
departments  of  the  state  might  be  met  by 
the  ■  general  appropriation  bill.  This  neces- 
sarily implies  that,  as  to  liens  or  preferences 
on  public  revenue,  there  is  no  distinction  in 
ranlc  between,  or  difference  in  the  relative  im- 
portance of,  the  objects  for  which  appropria- 
tions therein  may  be  made.  The  state  could 
not  be  maintained,  and  Its  three  great  de- 
partments could  not  effectively  do  their  prop- 
er work,  without  assistance  of  employes,  and 
without  stationery,  rooms  in  which  to  work, 
and  the  various  facilities  which  the  perform- 
ance of  their  duties  demands.  It  is  no  con- 
vincing answer  to  the  proposition  under  con- 
sideration that  because  the  governor  is  the 
executive  head  of  the  state,  and  the  Judges  of 
the  supreme  court  are  memlsers  of  the  high- 
est Judicial  tribunal,  they  are  for  that  reason 
superior  In  rank,  dignity,  and  importance  to 


the  clerks  employed  to  do  clerical  work  for 
the  members  of  the  general  assembly  during 
the  session  of  that  body.  That  may  be  true 
in  one  sense,  but,  in  contemplation  of  law, 
salaries  of  such  empIoy6s  are  entitled  to  the 
same  preference  as  salaries  of  public  officers. 
Whether  the  appropriation  be  for  salaries  of 
constitutional  and  statutory  officers,  or  for 
employes  of  the  three  great  departments,  or 
for  ordinary  contingent  and  incidental  ex- 
penses thereof,  each  and  all  are  constituent 
elements  that  go  to  make  up  the  expenses  of 
the  state  government,  proper,  and  no  prefer- 
ence of  one  over  the  other  attaches  to  war- 
rants drawn  therefor. 

But  It  is  said,  since  the  appropriation  for 
the  salary  of  the  district  judges  Is  a  con- 
tinuing appropriation,  made  by  the  constitu- 
tion Itself  years  before  the  biennial  appro- 
priation was  passed  to  defray  the  ordinary 
expenses  of  the  three  departments  for  the 
year  1889,  under  the  established  doctrine 
that.  In  case  of  shortage  of  revenues,  appro- 
priations take  effect  in  the  order  of  the  pas- 
sage of  the  bills  making  them,  this  warrant 
takes  precedence  of  all  warrants  drawn 
against  the  fund  created  by  the  appropri- 
ation made  In  the  general  appropriation  bill 
of  thtit  year.  This  Is  a  misapprehension, 
for,  as  will  be  seen  from  the  language  above 
quoted,  this  priority  based  on  the  date  of 
the  taking  effect  of  the  respective  acts  does 
not  apply  to  preferred  appropriations;  and 
we  may  add  It  applies  to  subsequent  or  de- 
ferred appropriations  only  in  case  the  gen- 
eral assembly  has  not  otherwise  legally  pro- 
vided. This,  it  Is  said,  has  been  done  since 
the  foregoing  decisions  were  rendered,  but 
the  act  Is  not  retrospective,  as  counsel  agree. 
Sess.  Laws  1897,  p.  21.  All  preferred  appro- 
priations for  a  given  fiscal  year,  whether 
continuing  or  those  made  at  the  session  of 
the  legislature  for  that  particular  year,  are 
of  the  same  relative  rank  and  importance. 
The  fact  that  the  appropriation  for  one  such 
object  Is  a  continuing  one,  either  by  virtue 
of  the  constitution  or  statute  law,  does  not 
give  It  priority  over  another  of  the  same 
rank,  but  which  is  subsequently  made  in  the 
general  appropriation  bill  at  a  biennial  ses- 
sion of  the  general  assembly.  Counsel  seem 
not  to  distinguish— at  least,  are  not  disposed 
to  admit  of  a  distinction— between  the  Idea 
of  a  continuing  appropriation  and  a  prefer- 
red claim;  apparently  supposing  that  a  con- 
tinuing appropriation  is  necessarily  a  pre- 
ferred claim,  and  a  noncontinuing  or  bien- 
nial appropriation,  as  compared  with  a  con- 
tinuing one,  Is  necessarily  a  deferred  claim. 
An  illustration  will  serve  to  show  the  fallacy 
of  this  motion.  This  court  has  held  that  an 
appropriation  for  educational  Institutions  is. 
In  case  of  a  shortage  of  revenue,  postponed 
to  an  appropriation  for  the  salaries  of  the 
officers  of  the  three  departments  of  govern- 
ment. There  was,  years  ago,  a  special  levy 
of  a  fractional  mill  tax  made  by  statute  to 
support  the  state  university,  and  In  the  act 
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providing  for  the  levy  there  was  also  an 
appropriation  of  the  revenues  to  be  realized 
therefrom,  which  have  been  judicially  de- 
clared continuing  appropriations.  Appropri- 
ations for  the  salaries  of  a  number  of  the 
officers  of  the  three  departments  are  made 
at  each  session  of  the  general  assembly,  and 
not  by  continuing  appropriations;  but  a  sub- 
sequent biennial  appropriation  for  these  sal- 
aries. In  case  of  a  shortage  of  revenues, 
would  take  precedence  over  a  prior  continu- 
ing appropriation  for  the  state  university. 
So  It  will  be  seen  that  there  may  be  a  clear 
distinction  between  a  continuing  appropria- 
tion and  a  preferred  claim  against  the  rev- 
enues of  the  state. 

.  It  is  said,  moreover,  by  petitioner  that  the 
inability  of  the  treasurer  to  pay  this  war- 
rant arises  from  the  fact  that  a  large  num- 
ber of  Illegal  warrants  were  issued  by  the 
state  auditor  during  the  year  1889,  and  regis- 
tered ahead  of  his  legal  warrant,  presented 
to  the  treasurer,  and  by  him  paid,  and  thus 
the  fund  out  of  which  the  w^arrant  In  suit 
should  have  been. paid  was  Improperly  dis- 
barsed.  It  Is  further  said  that  it  is  the  duty 
of  the  auditor  to  issue  different  series  of 
warrants,— a  separate  series,  at  least,  for 
preferred  and  nonpreferred  claims,— and  to 
consecutively  number  each.  And  it  is  fur- 
ther contended  that  it  is  the  duty  of  the 
state  treasurer  to  divide  the  public  revenues 
into  separate  funds  or  accounts,  to  corre- 
spond to  the  separate  series  of  warrants.  We 
are  further  told  that  the  treasurer  and  audi- 
tor should  have  made  a  calculation  as  to 
the  probable  revenues  for  the  year  1889, 
and  ascertained  at  the  end  of  the  session  of 
the  general  assembly  held  that  year  the  to- 
tal appropriations  coming  within  the  first  or 
preferred  class,  and  thereupon  the  treasurer 
ought  to  have  set  aside,  in  a  separate  fund, 
enough  money  to  pay  all  preferred  claims. 
So  far  neither  of  these  questions  is  in  this 
case,  in  the  sense  that  they  affect  the  pres- 
ent judgment;  for,  whatever  may  have  been 
the  dereliction  of  duty  of  former  state  audi- 
tors and  treasurers,  the  present  state  treas- 
urer, who  has  been  substituted  as  respond- 
ent. Is  not  responsible  therefor.  He  Is  ac- 
countable only  for  the  fund  transferred  to 
him  on  his  induction  Into  office.  We  con- 
sider it  important,  however,  to  give  expres- 
sion to  our  views  concerning  the  statute  (1 
Mills'  Ann.  St.  S  1802;  Gen.  St.  1883,  f  1358) 
which  requires  the  treasurer  to  pay  war- 
rants in  the  order  In  which  they  are  present- 
ed for  payment.  In  Kephart  v.  People,  62 
Pac.  946,  we  held,  by  Implication,  at  least, 
that  the  treasurer  must  observe  this  statu- 
tory dhrection.  That  method  should  be  lim- 
ited to  cases  where  warrants  are  of  the 
same  rank.  There  was  no  intention  of  hold- 
ing that,  in  case  of  a  shortage  of  public 
revenues,  a  warrant  drawn  for  a  nonpre- 
ferred claim,  which  has  been  presented  and 
registered  by  the  treasurer,  is  to  be  paid  in 
advance  of  a  warrant  for  a  preferred  claim. 


though  subsequently  drawn  and  registered. 
This,  if  sanctioned,  would  subordinate  the 
constitution,  as  construed  by  this  court,  to 
the  statute,  and  permit  these  executive  offi- 
cers, by  arbitrary  action  In  registering  war- 
rants, to  nullify  the  decisions  of  the  judicial 
department  The  statute  itself  contemplates 
a  division  of  the  public  revenues  Into  differ- 
ent funds,  for  It  says:  "Every  fund  In  the 
hands  of  the  state  treasurer  for  disburse- 
ment shall  be  paid  out  in  the  order  in  which 
the  warrants  drawn  thereon  and  payable 
out  of  the  same  are  presented  for  payment." 
1  Mills'  Ann.  St.  §  1802  (Gen.  St.  1883,  § 
1358).  Compliance  with  this  direction  in- 
volves something  more  than  a  mere  question 
of  bookkeeping.  In  case  of  a  shortage  of 
the  public  revenues  a  warrant  drawn  in  pay- 
ment of  a  preferred  claim,  though  presented 
for  payment  and  registered  subsequent  to 
the  presentation  and  registration  of  a  war- 
rant for  a  nonpreferred  or  deferred  claim, 
must,  notwithstanding  its  later  registry,  be 
paid  before  payment  of  the  earlier  registered 
deferred  claim.  The  auditor  must  take  such 
steps  and  prescribe  such  regulations  and 
safeguards  In  the  Issuing  of  a  warrant,  and 
the  treasurer  must  do  likewise  as  to  the 
payment,  as  will,  In  case  of  such  deficiency, 
secure  this  result.  It  Is  scarcely  necessary 
to  remark  that  the  rank  and  Importance  of 
claims,  and  a  division  Into  preferred  and 
nonpreferred,  become  important  only  In  case 
of  a  shortage  of  revenue.  When  there  are 
ample  funds  to  pay  appropriations  of  all 
classes,  these  distinctions  are  practically  of 
no  consequence. 

There  was  another  question  raised  in  ar- 
gument, that  may  sometime  have  to  be  de- 
cided. Suppose  the  revenues  of  any  fiscal 
year  are  insufficient  to  pay  the  first-class  or 
preferred  appropriations;  should  warrants 
drawn  upon  the  fnnd  set  apart  for  their 
payment  be  paid  In  full  In  the  order  of  their 
presentation,  up  to  the  full  limit  of  the  rev- 
enues applicable  thereto,  even  though  the 
payment  of  a  portion  of  those  registered 
wIU  consume  the  entire  fund,  or  should  the 
amount  of  revenue  be  equitably  apportioned, 
and  the  warrants  paid  pro  rata?  That  situ- 
ation may  sometime  confront  us,  but  we 
must  not  assume  that  such  a  state  of  af- 
fairs now  exists.  We  decline,  therefore,  to 
consider  It  until  It  becomes  necessary. 

It  was  strongly  urged  at  the*  oral  argument 
that  If  the  court  should  determine  that  the 
wages  of  janitors  of  the  capitol  and  the  com- 
pensation of  the  clerks  and  other  employes  of 
the  general  assembly,  and  the  expenses  for 
carpets  and  for  cleaning  the  same,  and  ren- 
ovating the  rooms  In  w;hich  the  constitution- 
al officers  do  their  work,  and  the  expenses  for 
stationery  and  pens  and  ink,  are  all  of  the 
same  rank  and  dignity  as  the  salaries  of  tlie 
governor  and  of  the  officers  of  the  executive 
and  judicial  departments,  then  we  subordi- 
nate these  departments  to  the  legislative, 
and  put  It  within  the  power  of  the  latter. 
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either  b}  withholding  appropriations  for 
them,  or  by  increasing  the  number  and  sal- 
aries of  its  own  employes  and  enlarging  its 
ordinary  exitcnses,  to  consume  for  the  legis- 
lative department  alone  all  of  the  public  rev- 
enues  of  the  state.  This  may  be  a  pursua- ' 
sive  argument  to  address  to  the  members  of 
a  constitutional  convention,  to  dissuade  them 
from  intrusting  to  the  general  assembly 
plenary  power  of  this  nature.  But  it  is  no 
argument  against  the  existence  of  the  power 
under  the  constitution  as  it  is  written.  A 
similar  argument  could  be  made  against  the 
powers  which  unquestionably  lie  with  the 
executive  and  judicial  departments.  The 
governor  of  the  state  may  call  out  -the  mlUtla 
to  execute  the  laws,  suppress  insurrection,  or 
to  repel  Invasion.  He  might  be  tempted  to 
use  the  militia  to  enforce  some  personal  end 
of  his  own,  not  contemplated  by  the  consti- 
tution, or  to  subvert  the  constitution  itself. 
But  this  Is  no  argument  against  the  exist- 
ence of  the  power  which  he  undoubtedly  has 
to  call  out  the  militia  for  a  proper  purpose, 
and  we  are  n'ot  to  presume  that  the  governor 
would  violate  his  duty.  So,  too,  the  supreme 
court  of  this  state  may  pass  upon  the  con- 
stitutionality of  every  act  passed  by  the  gen- 
eral assembly.  Merely  because  it  has  this 
power  is  no  reason  for  supposing  that  it 
would  abuse  it,  and  declare  every  valid  act 
of  the  general  assembly  invalid,  or  hold  con- 
stitutional every  act  clearly  inhibited  by  the 
organic  act  Neither  are  we  Justified  in  sup- 
posing that  the  general  assembly  will  so  far 
forget  its  duty  as  to  neglect  to  make  provi- 
sion for  the  support  of  the  co-ordinate  branch- 
es of  government,  or  that  it  will  arbitrarily 
and  reclclessly  so  increase  the  expenses  of  the 
legislative  department  as  that  there  will  be 
no  revenue  left  to  defray  the  expenses  of  the 
others.  When  an  attempt-  of  that  kind  is 
made,  there  will  be  time  enough  for  the 
courts  to  pass  upon  its  action.  The  judg- 
ment of  the  court  of  appeals  is  affirmed,  and 
the  cause  remanded,  with  instructions  to  that 
tribunal  to  reverse  the  judgment  of  the  dis- 
trict court  and  remand  the  case  for  a  new 
trial,  with  further  directions  to  the  trial  court 
to  permit  the  parties  to  amend  their  plead- 
ings as  they  may  be  advised,  to  correspond 
to  the  rules  of  procedure  announced  in  this 
opinion;  and,  if  there  be  another  trial,  let 
it  be  in  accordance  with  the  law  as  declared 
in  this  opinion/    Affirmed. 


(16  Colo.  App.  2}1) 

OATLIN,  Superintendent,  ▼.  CHRISTIE  et  al.i 

(Court  of  Appeals  of  Colorado.    June  11,  1900.) 

COUNTY  SUPERINTENDENT  OF  SCHOOLS— CA- 
PACITT  TO  SUE— ACTION  TO  RESTRAIN  VIO- 
1.ATI0N  OF  SCHOOL  LAW— CO.MPLAINT— SUF- 
FICIENCY—CONCLUSION  OF  LAW. 

1.  Mills'  Ann.  St.  g  30S4,  imposes  on  coimt/ 
snperintpndents  the  duty  of  general  supervi- 
sion of  the  school  system  within  their  re- 
spective counticR,  and  makes  it  their  duty  to 


>  Reheartos  denied  December  24,  1900. 


see  that  ail  provisions  of  the  general  school 
law  are  observed  by  teachers  and  school  of- 
ficers. Held,  that  a  county  ssperiutendeut  of 
schools  has  the  legal  capacity  to  maintain  an 
action  to  restrain  a  board  of  directors  from 
employing  a  person  not  possessed  of  a  certifi- 
cate, to  teach,  since  public  officers  have  implied 
authority  to  sue  commensurate  with  their  pub- 
lic trusts  and  duties,  it  not  expressly  prohibit- 
ed by  statute  from  doing  so. 

2.  Mills'  Ann.  St  §  4024,  provides  that  no 
district  board  shall  employ  any  person  to  teach 
in  the  public  schools  of  the  state  unless  such 
person  shall  have  a  license  to  teach,  issued 
from  "the  proper  district  county,  or  state  au- 
thority, and  m  full  force  at  the  date  of  em- 
ployment Eeld,  that  a  complaint  which  al- 
leged that  a  board  of  directors  had  employed 
a  person  holding  a  valid  certificate  at  an  exor- 
bitant salary,  with  the  understanding  that  such 
person  was  to  employ  at  her  own  expense  an- 
other person  as  assistant,  who  did  not  possess 
a  valid  certificate  in  force  at  the  time  of  such 
employment,  and  that  such  arrangement  was 
made  for  the  purpose  of  evading  and  disregard- 
ing the  law  requiring  a  certificate,  stated  facts 
sufficient  to  constitute  a  cause  of  action  to  re- 
strain the  attempted  violation  of  the  statute. 

3.  Mills'  Ann.  St  S  4024,  provides  that  no 
person  shall  be  employed  to  teach  in  the  public 
schools  who  does  not  hold  a  valid  certificate 
in  force  at  the  time  of  such  employment  Beld, 
that  an  allegation,  in  a  complaint  to  restrain 
defendants  from  employing  J.  to  teach  in  the 
public  schools,  "that  J.  did  not  possess  a  cer- 
tificate to  teach  In  force  during  any  of  the 
times  mentioned  in  the  complaint,"  was  not 
objectionable  as  the  statement  of  a  legal  con- 
clusion, since  it  constituted  an  averment  of  an 
essential  fact  in  the  express  language  of  the 
statute. 

Error  to  district  court,  Montrose  county. 

Action  by  Alice  M.  Oatlin,  county  superin- 
tendent of  schools,  against  C!.  CI  Christie  and 
others,  to  restrain  defendants  from  violating 
the  school  law.  From  an  order  sustaining  a 
demurrer  to  the  complaint  plaintiff  brings 
error.    Reversed. 

F.  D.  Catlin,  for  plaintiff  in  error.  John 
Gray  and  S.  S.  Sherman,  for  defendants  In 
error. 

WILSON,  J.  This  suit  was  brought  by 
plaintiff,  as  county  superintendent  of  schools 
of  Montrose  county,  to  restrain  an  alleged 
attempted  violation  of  the  school  law  by  the 
directors  of  a  school  district  In  that  county. 
The  character  of  the  violation  charged  can 
best  be  seen  by  the  following  extract  from 
the  complaint:  "That  Miss  Jennie  Jones  is  a 
teacher  of  Montrose  county,  and  has  a  reg- 
ular certificate  as  such  from  the  county  su- 
perintendent; but  Miss  Leila  Jones,  her  sis- 
ter, has  no  teacher's  certificate  In  force  which 
would  entitle  her  to  teach  In  said  county,  or 
would  permit  the  directors  of  any  district  of 
said  county  to  employ  her  as  a  teacher.  That 
Miss  Leila  Jones  has  not  bad  any  certificate 
In  force  during  any  of  the  times  mentioned 
In  this  complaint  but  disregarding  the  law 
in  this  respect  said  defendants,  the  directors 
of  said  district  No.  15,  In  September,  1888. 
employed  Miss  Jennie  Jones  and  Miss  Leila 
Jones  to  teach  the  schools  of  said  district  un- 
der the  subterfuge  and  deceit  of  employing 
defendant  Miss  Jennie  Jones  kt  a  sahtry  of 
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$125  per  month  to  teach  the  schools  of  said 
district,  with  a  distinct  understanding  and 
agreement  that  she  (Jennie  Jones)  was  to 
employ  her  sister,  Leila  Jones,  to  teach  one 
of  the  schools;  all  with  the  knowledge  of  the 
fact  that  Miss  Leila  Jones  had  no  teacher's 
certificate,  and  with  the  intention  and  for 
the  purpose  of  evading  and  disregarding  the 
law.  That  Miss  Jennie  Jones'  services  were 
not  worth  more  than  $75  per  month,  and  It 
-wati  not  intended  to  pay  her  more  than  $75 
per  month  for  her  services;  but  the  other  $50 
■was  intended  for  Miss  Leila  Jones.  •  •  • 
That  said  two  schools  In  said  district  are 
necessarily  different  and  separate  schools  and 
separate  grades,  and  are  and  were  intended 
to  be  taugl-t  In  different  rooms;  and  it  is  a 
physical  impossibility  for  said  Jennie  Jones 
to  teach  both  said  schools,  and  It  was  never 
Intended  she  would  or  could.  That  said  di- 
rectors defendants  have  by  said  unlawful 
acts  attempted  to,  and,  unless  restrained  by 
order  of  this  court,  will,  disburse  the  funds 
of  said  district  unlawfully  and  fraudulently, 
and  will  delegate  the  employing  of  teachers 
to  an  agent,  and  pay  out  the  funds  of  said 
district  to  compensate  a  teacher  they  have 
not  iiired  and  could  not  hire,  and  who  could 
not  teach  in  the  county  because  she  is  not 
qualified  by  having  a  certificate  to  teach." 
The  suit  went  off  on  demurrer  to  the  com- 
plaint, and  two  questions  are  presented  to  us 
for  determination:  (1)  Did  the  plaintiff  have 
the  legal  capacity  to  sue?  (2)  Did  the  com- 
plaint state  facts  sufficient  to  constitute  a 
cause  of  action? 

The  constitution  contemplates  the  adoption 
and  maintenance  of  a  general  system  of  pub- 
lic schools,  and  the  general  policy  of  the  leg- 
islation in  this  state  is  and  has  been,  under 
such  constitutional  provision,  to  provide  a 
complete  and  harmonious  system  which  shall 
effectuate  to  the  greatest  extent  the  beneficial 
objects  desired.  Various  ofBcers  are  provided 
for,  each  charged  by  statute  with  the  per- 
formance of  some  Efpecial  duty,  and,  like 
other  public  otficers,  invested  by  the  state, 
Tvhose  instruments  and  agents  they  are, 
either  directly  or  impliedly,  with  the  powers 
necessary  to  discharge  the  duties  imposed 
upon  them.  Section  6,  art.  9,  of  the  constitu- 
tion provides  for  the  election  In  each  county 
of.  a  county  superintendent  of  schools,  and 
that  his  duties  shall  be  prescribed  by  law. 
In  furtherance  of  this,  the  legislature  has  im- 
posed upon  county  superintendents  the  duty 
of  general  supervision  of  the  school  system 
■within  their  respective  counties,  and,  among 
other  things,  has  specially  charged  them  with 
ttie  duty  "to  see  that  all  the  provisions  of 
this  act  [the  general  school  law]  are  observed 
and  followed  by  teachers  and  school  ofQcers." 
Section  aaSi,  MlUs'  Ann.  St.  The  statute  Is 
silent  as  to  what  powers,  If  any,  they  shall 
nave  In  "seeing"  that  the  school  laws  are  ob- 
served and  followed  in  their  cpunties.  It  docs 
not  specifically  give  them  any  power  to  en- 
force obedience  to  the  laws,  or  to  restrain 


their  violation;  but,  If  they  have  no  such 
power,  the  requirement  is  Idle  and  nugatory. 
It  is  never  to  be  presumed  that  the  legisla- 
ture intends  any  such  character  of  an  act. 
It  is,  therefore,  well  settled  by  the  over- 
whelming weight  of  authority  that  all  public 
ofiicers,  though  not  expressly  authorized  by 
statute.  If  not  expressly  prohibited,  have  a 
capacity  to  sue  commensurate  with  their  pub- 
lic trusts  and  duties.  Treasurer  v.  Bunbury, 
45  Mich.  84,  7  N.  W.  704;  School  Dist.  v. 
Arnold,  21  Wis.  666;  Supervisor  v.  Stimson, 
4  HlU,  136;  Haynes  v.  BuUer,  30  Ark.  70; 
Mechem,  Pub.  Off.  {  893.  The  last  author- 
ity cited  thus  lays  down  the  rule:  "Where 
the  law  has  not  created  prohibitions,  public 
officers  have  an  implied  authority  to  bring 
and  maintain  all  suits,  as  incident  to  theb: 
office,  wMch  the  proper  and  faithful  dis- 
cbarge of  the  duties  of  the  office  require." 
There  is  no  prohibition  in  our  statute  against 
county  superintendents  maintaining  suits 
which  are  required  or  which  may  be  neces- 
sary to  fulfill  the  duties  of  their  office;  and 
hence  it  follows  that  the  plaintiff  in  this  in- 
stance had  the  legal  capacity  to  sue  if  the' 
acts  charged  in  the  complaint  constituted  a 
violation  of  law.  The  law  further  contem- 
plates that  the  schools  shall  be  taught  only 
by  persons  of  proper  and  sufficient  moral  and 
educational  qualifications.  For  this  purpose 
it  provides  for  the  examination  of  those  de- 
siring to  teach,  and  for  the  issuance  to  those 
qualified  of  certificates  to  that  effect,  which 
shall  be  licenses  to  teach.  Section  3979,  Mills' 
Ann.  St.  Further,  to  more  effectually  accom- 
plish the  purpose  desired,  the  statute  ex- 
pressly provides  that  "no  district  board  shall 
employ  any  person  to-  teach  in  any  of  the 
public  schools  of  the  state,  unless  such  per- 
son shall  have  a  license  to  teach.  Issued  from 
the  proper  district,  county  or  state  author- 
ity, and  in  full  force  at  the  date  of  employ- 
ment." Section  4024,  Id.  Here  Is  a  direct 
and  positive  prohibition  of  the  employment  as. 
teachers  of  any  person  except  those  having 
the  proper  certificates.  It  has  been  repeat- 
edly held  that  contracts  made  in  violation  of 
this  statutory  provision,  which  exists  gener-. 
ally  in  the  states  having  a  public-school  sys- 
tem, are  wholly  void.  Any  attempted  act  of 
the  school  board  in  contravention  of  this  sec- 
tion Is  absolutely  null,  and  of  no  effect  It 
is  a  well-known  principle  requiring  no  dis- 
cussion that  what  a  public  officer  is  prohib- 
ited by  law  from  doing  directly  he  cannot  do 
indirectly.  The  complaint  clearly  alleges  an 
attempted  violation  of  this  statutory  provi- 
sion, and  hence  it  states  a  cause  of  action. 
The  contention  of  defendants  that  the  alle- 
gation in  the  complaint  to  the  effect  that 
Leila  Jones  did  not  have  any  certificate  "in 
force  during  any  of  the  times  mentioned  in 
the  complaint"  is  no  allegation  at  all,  but  a, 
legal  conclusion,  is  not  tenable.  It  is  a  proper 
allegation,  in  the  express  language  of  the 
statute,  of  an  essential  fact.  The  prohibi- 
tion, as  will  be  seen  from  the  part  of  the 
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statute  TThleh  we  have  quoted,  is  against  the 
employment  as  a  teacher  of  one  who,  not 
only  has  no  license  to  teach,  but  none  In  full 
force  at  the  date  of  attempted  employment. 
These  latter  words  were  necessary  allegations 
In  a  complaint  in  order  to  bring  the  alleged 
violation  within  the  terms  of  the  statute. 
This  provision  of  the  statute  is  a  wise  one, 
and  should  be  upheld.  School  directors  should 
not  be  permitted  to  violate  It,  either  directly 
or  by  evasion.  This  suit  is  not,  as  contended, 
an  attempted  Interference  with  the  discre- 
tionary power  of  the  board  In  the  selection 
of  a  teacher,  because  It  had  no  discretion  to 
employ  a  teacher  disqualified  by  law.  It 
docs  not  attack  the  selection  of  Miss  Jennie 
Jones,  who  Is  admitted  to  have  had  a  regu- 
lar certlflcate  as  teacher,  but  only  the  em- 
ployment, in  the  alleged  violation  of  the  stat- 
ute, of  Miss  Leila  Jones  as  an  assistant  It 
may  be  questionable  whether  the  former  had 
any  right  at  all  to  select  and  employ  an  as- 
sistant or  proxy.  Directors  v.  Hudson,,88  111. 
503;  State  v.  Williams,  29  Ohio  St.  163.  But, 
even  If  she  had,  It  is  unquestionably  true  that 
she  had  no  authority  to  engage  one  whose 
employment  in  such  capacity  was  expressly 
prohibited  by  statute.  If  this  was  done  with 
the  consent,  connivance,  or  permission  of  the 
school  board  of  the  district,  then  its  acts 
were  in  attempted  violation  of  the  statute, 
and  this  suit  could  be  maintained.  For  these 
reasons  It  follows  that  the  demurrer  should 
have  been  overruled,  and  the  Judgment  must 
be  reversed.  Such  will  be  the  order,  and  the 
cause  will  be  remanded  for  further  proceed- 
ings In  accordance  with  this  opinion.  Re- 
versed. 

(15  Colo.  App.  4<8) 

CRESWELL  T.  WOODSIDB  et  al. 

(Court  of  Appeals  of  Colorado.     Dec.  10, 
1900.) 

ATTACHMENT— REDELIVERY  BOND  —  RETURN 
OP  PROPERTY— DECREASE  IN  VALUE— LIA- 
BILITY OF  APPOINTME.NT— SALE  BY  SHERIFF 
—  SUM  RECEIVED  —  EVIDENCE  OF  VALUE  — 
CONCLUSIVENESS. 

1.  Where,  in  an  action  on  a  redelivery  bond 
in  attachment,  there  was  no  evidence  that  the 
diminutiou  in  value  of  the  goods  from  the 
date  of  their  release  to  the  date  of  their  rede- 
livery wa«  |3<jO,  an  instruction  that  if  the 
goods,  when  they  were  redelivered,  were  not 
in  substantially  the  condition  they  were  when 
reloaoed  to  the  defendants,  plaintiff  was  enti' 
tied  to  a  verdict  of  ?360,  was  properly  refused. 

2.  Where  goods  retained  by  defendants  un- 
der an  attachment  bond  were  returned  to  the 
sheriff  and  sold,  and  plaintiff  brought  an  ac- 
tion on  the  redelivery  bond  for  diminution  in 
their  value,  an  instruction  that  if  plaintiff  in- 
spected the  property  prior  to  its  redelivery, 
and  after  such  inspection  made  a  demand  for 
its  return,  without  objecting  to  its  quality  or 
quantity,  and  the  proper  officer  advertised  it 
and  sold  it  to  plaintiff,  and  defendants  were 
thereby  misled  and  prevented  from  taking 
steps  to  protect  themselves  by  electing  to  pay 
its  value,  plaintiff  was  estopped  from  assert- 
ing the  property  was  injured,  was  erroneous, 
since  the  goods  were  returned  to  the  sheriff, 
who  was  bound  to  receive  them,  and  plaintiff 
bad  nothing  to  do  with  their  inspection. 


3.  Where  property  retained  by  defendants 
under  a  redelivery  bond  was  retume<l  to  the 
sheriff,  and  advertised  and  sold  at  public  auc- 
tion, and  purchased  by  plaintiff,  who  subse- 
quently brought  an  action  on  the  redelivery 
bond  for  diminution  in  the  value  of  the  goods 
while  detained  by  defendants,  an  instrui'tion 
that  the  sum  for  which  the  property  sold  at 
the  sheriff's  sale  was  not  conclusive  as  to  its 
value  was  erroneous. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  John  Creswell  against  A.  J. 
Woodslde  and  another.  From  a  judgment  In 
favor  of  defendants,  plaintiff  appeals.  Re- 
versed. 

C.  J.  Blakeney,  for  appellant.  Thos.  W. 
Lipscomb,  for  appellees. 

THOMSON,  J.  In  an  action  brought  by 
the  appellant  against  0.  W.  Phelps  and  W. 
D.  Pennock,  a  writ  of  attachment  was  issued 
and  levied  upon  a  printing  press,  and  certain 
type  and  other  printing  material,  belonging 
to  the  attachment  defendauts.  The  latter 
procured  the  release  of  the  property  so  taken, 
by  executing  a.  bond  or  undertaking  as  pro- 
vided by  the  statute,  with  A.  J.  Woodslde 
and  S.  J.  McClanathan  as  sureties,  condition- 
ed for  the  redelivery  of  the  property  to  the 
proper  officer  in  case  the  plaintiff  should  re- 
cover judgment  in  the  action  and  the  attach- 
ment should  not  be  dissolved,  and  for  the 
payment  of  the  value  of  the  property  in  de- 
fault of  such  redelivery.  This  suit  was 
brought  upon  the  redelivery  bond.  The  com- 
plaint set  forth  the  Instrument;  alleged  that 
the  attachment  was  sustained,  and  that  the 
plaintiff  recovered  Judgment  In  the  action  for 
$546.63  and  costs;  and  averred  that  default 
was  made  in  the  redelivery  of  the  property, 
in  that,  when  the  property  was  released  to 
the  attachment  defendants,  it  was  new  and 
In  good  condition,  whereas,  when  it  was  re- 
delivered by  them,  It  was  injured  and  dam- 
aged by  the  use  which  they  had  given  It 
while  it  was  in  their  possession.  The  dam- 
age was  laid  at  $420.  The  denials  in  the  an- 
swer are  unintelligible.  Each  is  confined  to 
a  numberf>d  paragraph  of  the  complaint 
There  are  no  numbered  paragraphs  in  the 
complaint.  The  answer  alleged  that  st  the 
time  of  the  redelivery,  the  plaintiff  had  am- 
ple opportunity  to  examine  It  and  that  it  was 
accepted  by  the  officer  In  his  presence,  with- 
out objection  from  him.  The  trial  resulted 
In  a  verdict  and  judgment  for  the  defencltnts, 
and  the  plaintiff  appealed. 

At  the  trial  the  plaintiff  produced  evldeVe 
showing  that  the  property  had  been  used  If 
the  attachment  defendants  after  It  was  rt 
leased  to  them,  and  that  the  consequence  oi 
its  use  was  a  considerable  diminution  of  its 
value.    It  appeared  that  at  the  sheriffs  sale 
of  the  property  it  was  bid  in  by  the  plaintiff 
for  $250.    In  Creswell  v.  Woodslde,  8  Colo. 
App.  514,  46  Pac.  842,  a  former  proceetlinp 
upon  the  same  bond  by  the  same   plnintilT 
against  the  same  defendants,  although  we  ad 
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judged  the  complaint  bad,  -we  held  that  a 
return  of  property  worn  and  damaged  by  use, 
"Which  was  in  good  condition  when  received, 
was  not  a  return  of  substantially  the  same 
property,  and  constituted  a  breach  of  the 
conditions  of  the  bond.  The  plaintiff  re- 
quested an  Instruction  to  the  effect  that  U 
the  goods,  when  they  were  redelivered,  were 
not  in  substantially  the  condition  they  were 
in  when  released  to  the  attachment  defend- 
ants, and  that  If  the  difCerence  in  their  con- 
dition was  caused  by  the  use  made  of  them 
by  the  attachment  defendants,  the  plaintiff 
was  entitled  to  a  verdict  for  $300.  We  do 
not  entirely  understand  what  was  meant  by 
$360.  That  sum  was  possibly  intended  to 
represent  the  difference  between  the  judg- 
ment, with  interest  added,  and  the  amount 
for  ■which  the  goods  were  sold,  after  deduct- 
ing costs.  The  court  committed  no  error  in 
refusing  the  request.  The  utmost  to  which 
the  plaintiff  was  entitled  was  the  amount  of 
diminution  In  value  of  the  goods  between  the 
date  of  their  release  and  the  date  of  their 
redeliveix  resulting  from  their  use  by  the  at- 
tachment defendants,  not  to  exceed  the  un- 
paid residue  of  the  judgment,  and  that 
amount  could  be  ascertained  only  by  proof. 

Over  the  objection  of  the  plaintiff,  the  court 
Instructed  the  jury  as  follows:  "(7)  The  im- 
dertaking  given  by  the  defendants  herein  was 
in  the  alternative,  to  redeliver  the  attached 
property  on  demand  to  the  proper  officer  or 
pay  the  value  thereof;  and  the  defendants 
bad  the  right  to  do  either  the  one  thing  or 
the  other.  The  plaintiff  had  the  right,  if,  up- 
on Inspection  and  examination  of  said  prop- 
erty, he  found  It  to  be  injured  or  damaged, 
and  for  that  reason  in  a  worse  condition  than 
when  attached,  to  decline  to  receive  it  in  a 
damaged  or  Injured  condition,  and  In  that 
event  could  have  claimed  of  the  defendants 
the  value  thereof,  to  the  extent  of  the  amount 
actually  remainfng  at  that  time  unpaid  on  the 
Judgment  In  the  county  court  rendered  on 
June  6,  1882,  In  his  favor  against  Phelps  and 
Fennock.  If  the  jury  find  from  the  evidence 
that  the  plaintiff,  either  himself  or  through 
bis  agent,  examined  said  property,  or  had  the 
opportunity  and  means  of  examining  the 
same,  prior  to  said  redelivery,  and  after  such 
examination,  or  opportunity  to  examine,  him- 
self, or  by  his  agent,  made  demand  on  said 
phelpg  for  a  redelivery  of  said  property  under 
said  undertaking,  and  accepted  a  redelivery 
from  him,  without  objections  to  the  quantity, 
quality,  or  condition  thereof,  and  without 
maldng  any  claim  that  said  property  was  in- 
jured or  damaged,  and  that  the  proper  officer, 
■with  the  knowledge  of  the  plaintiff,  advertised 
said  property  for  sale,  and  sold  the  same  to 
the  plaintiff,  and  that  the  defendants  were 
thereby  led  to  and  did  believe  that  the  plain- 
tiff had  accepted  said  redelivery  as  a  com- 
pliance with  the  primary  condition  of  said 
undertaking,  and  were  thereby  misled  and  de- 
ceived or  lulled  Into  a  sense  of  feeling  of  se- 
cnrity  with  reference  to  their  liability  on  said 


undertaking,  and  thereby  prevented  from 
taking  steps  to  protect  themselves,  and  from 
exercising  their  right  of  election  to  pay  the 
value  of  said  property  to  the  extent  of  the 
amount  remaining  unpaid  on  said  judgment, 
and  retain  the  same,  such  conduct  on  the 
part  of  the  plaintiff  would  amount  to  an  ac- 
ceptance by  him  of  said  redelivery  as  a  com- 
pliance with  the  primary  condition  of  said 
undertaking,  and  he  woidd  thereby  be  estop- 
ped from  thereafter  asserting  that  said  de- 
fendants had  made 'default  therein,  or  that 
said  property  was  injured  or  damaged.  (8) 
The  liability  of  the  defendants  on  said  under- 
taking, in  case  of  a  failure  to  redeliver  said 
property,  was  to  pay  the  full  value  thereof, 
up  to  the  amount,  but  not  in  excess,  of  the 
judgment  recovered  by  the  plaintiff  against 
Phelps  and  Pennock;  and  if  the  jury  find  up- 
on the  evidence  that  the  value  of  the  attach- 
ed property,  when  redelivered  to  the  proper 
officer  by  Phelps,  on  May  10,  1893,  together 
with  the  cash  payment  of  $300,  made  by 
Willis  B.  Herr  to  the  plaintiff  oa.  December 
18,  1807,  equals  or  exceeds  the  amount  of 
said  judgment,  Including  interest  and  costs, 
in  that  event  the  plaintiff  is  not  entitled  to 
recover;  and  you  are  further  Instructed  that 
the  sum  for  which  said  property  8<rfd  at  sher- 
IfTs  sale  is  not  conclusive  of  Its  value,  but 
a  circumstance  merely  In  evidence,  which  yon 
may  consider  in  connection  with  all  the  other 
evidence  in  the  case." 

Both  these  Instructions  are  fatally  errone- 
ous. The  seventh  assumes  that  the  plaintiff 
accepted  the  property,  and  applies  to  him  a 
doctrine  which  obtains  in  the  case  of  a  debt 
payable  in  personal  property  in  good  condi- 
tion, and  which  doctrine  Is  that  it  devolves 
upon  the  payee,  when  the  property  Is  tender- 
ed, to  determine  whether  It  Is  In  good  order 
or  not,  and  that,  if  he  accepts  It,  he  Is  not 
permitted  to  question  its  condition.  Manu- 
facturing Co.  V.  Funge,  109  U.  S.  651,  3  Sup. 
Ct.  436,  27  L.  Ed.  1064.  Between  such  a 
case  and  the  one  at  bar  there  is  no  likeness 
or  analogy.  These  goods  were  not  delivered 
in  payment  of  a  debt.  With  their  acceptance 
or  rejection  the  plaintiff  had  nothing  to  do. 
They  had  been  levied  upon  by  the  sheriff,  re- 
leased to  the  attachment  defendants,  and 
were  returned,  not  to  the  plaintiff,  but  to 
the  sheriff.  Upon  their  receipt  by  the  latter. 
It  became  his  duty  to  sell  them,  and  apply 
the  proceeds  on  the  judgment.  Inasmuch  as 
the  identical  articles  released  were  brought 
to  him,  he  was  bound  to  receive  them.  In, 
the  matter  of  their  acceptance,  the  sheriff 
had  no  discretion.  And  a  refusal  by  him  to 
receive  the  property,  with  or  without  the  con- 
sent of  the  plaintiff,  would  have  discharged 
the  sureties.  It  was  the  right  of  the  latter 
that  the  property,  whether  damaged  or  not, 
should  be  received  and  sold,  and  the  proceeds 
applied  upon  the  judgment  in  reduction  of 
their  own  liability.  So  far  as  we  can  see,  in 
the  acceptance  of  the  property  and  the  subse- 
quent proceedings,  there  was  a  substantial 
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compliance  with  the  law.  See  Yelton  v.  Sllnk- 
ard,  85  Ind.  190.  The  Instruction  we  have 
been  considering  la  explicable  only  on  the 
hypothesis  of  a  complete  misconception  of  the 
case. 

The  eighth  Instruction  la  equally  bad.  lo 
glancing  over  the  record,  we  failed  to  discov- 
er any  evidence  of  the  payment  of  $300.  In 
so  far  as  we  have  observed,  the  only  Intima- 
tion of  such  payment  la  contained  In  this  In- 
struction. But  we  do  not  think  It  necessary 
to  make  this  feature  of  the  Inalructlon  the 
subject  of  criticism.  Our  objection  goes 
deeper.  Whether  the  recital  of  the  payment 
is  warranted  by  the  facts  or  not,  the  principle 
of  the  Instruction  is  the  same.  It  undertakes 
to  charge  the  plaintiff  with  the  value  of  the 
property  returned,  regardless  of  the  amount 
which  It  brought  at  the  sale.  A  general 
statement  of  the  proposition  would  be  that  a 
fflr  and  legal  sale  of  property  taken  on  execu- 
tion would  not  conclude  the  parties  to  the 
Judgment.  The  judgment  defendant  might 
say  that  It  was  worth  more  than  It  brought, 
submit  the  question  of  Its  value  to  a  Jury, 
and.  If  they  should  find  for  him,  compel  the 
judgment  plaintiff  to  account  to  him  for  the 
excess;  that  Is,  for  something  which  was  nev- 
er received.  This  Is  a  new  doctrine  to  us. 
If  a  creditor,  after  he  has  reduced  his  claim 
to  Judgment,  is  compelled  to  take  property 
he  does  not  want  at  a  valuation  fixed  by  a 
stranger,  or  If,  after  Its  sale  by  the  proper 
officer  in  conformity  with  law,  he  Is  compel- 
led to  make  good  to  the  defendant  such  ex- 
cess of  value  as  a  Jury  may  find  over  the 
amount  realized  at  the  sale,  his  situation  Is 
certainly  not  a  comfortable  one.  Upon  that 
theory,  It  behooves  every  person  to  avoid  be- 
ing a  creditor.  But  the  law  is  not  so.  Prop- 
erty which  has  been  released  to  the  attach- 
ment defendant,  where  the  attachment  is 
sustained  and  Judgment  recovered  against 
blm,  is  redelivered  to  the  sheriff  for  the  pur- 
pose of  being  applied  to  the  payment  of  the 
Judgment.  Mills'  Ann.  Code,  {  112.  The'  law 
provides  but  one  method  of  applying  property 
levied  upon  to  the  payment  of  a  judgment, 
and  that  Is  by  Its  sale.  And,  if  the  sale  is 
regular  and  fair,  the  amount  of  the  highest 
responsibte  bid  Is,  as  between  the  parties,  con- 
clusive of  the  value  of  the  property.  There 
Is  no  Bigniflcance  In  the  fact  that  In  this  case 
the  plaintiff  was  the  purchaser  at  the  sher- 
IfTs  sale.  He  was  under  no  disability.  He 
was  upon  the  same  footing  with  any  other 
bidder,  and,  If  the  sale  was  In  all  respects 
fair,  the  result  was  precisely  the  same  as  if 
be  had  been  a  stranger.  His  bid  was  the 
highest,  and,  surely,  these  defendants  cannot 
complain  of  an  act  by  means  of  which  the 
Judgment  received  a  larger  credit  than  It 
would  have  received  otherwise;  and  the  sup- 
position of  the  seventh  instruction,  that  they 
were,  or  could  have  been,  misled  or  deceived 
by  an  act  from  which  they  knew  they  de- 
rived a  l)eneflt.  is  not  to  be  entertained.  The 
Judgment  should  be  reversed.    Eeversed. 


03  Utah.  SC 

CAMP  r.  SIMON  et  al. 

(Supreme  Court  of  Utah.     Dec.  18,  1900.) 

CONTRAOT-^NTBRPRBTATION— FINDINGS— EV- 
IDENCE —  HEARSAY— ADMISSION  OF  IHHA- 
TERIALr-JGINT  CONTRACT— INSOLVENCY  OF 
SOME  NO  DEFENSE  FOR  OTHERS— ASSIQNEB 
OF  FOREIGN  EXECUTORS— RIGHT  OF  ACTION. 

1.  The  term  "ninety  days  from  the  expiration 
of  said  five  years,"  expressed  in  a  contract, 
and  referring  solely  to  a  time  limit  within 
which  the  obligees  therein  could  exercise  a  cer- 
tain option  therein  given  them,  can  be  given  no 
other  effect  than  to  fix  the  period  of  time 
within  which,  after  the  expiration  of  five  years, 
the  obligees  should  exercise  the  right  and  op- 
tion specified;  and  this  although  the  contract 
may  by  other  terms  provide  a  similar  option  up- 
on default  by  the  obligors. 

2.  When  findings  are  justified  by  the  evi- 
dence, and,  in  connection  with  facts  admitted 
by  the  pleadings,  support  the  judgment,  the 
judgment  must  be  affirmed,  unless  some  re- 
versible error  was  committed  in  the  course  of 
the  trial. 

3.  When  certain  facts  are  admitted  by  the 
pleadings,  the  admission  of  certain  letters  in 
evidence  as  additional  proof  of  such  facts  is 
not  revertiible  error,  although  such  letters  may 
be  hearsay  and  incompetent. 

4.  Defendants  all  being  principals  in  the 
contract  sued  on,  the  Insolvency  of  some  ot 
them  cannot  affect  the  plaintiff's  rights  regard- 
ing the  others,  and  no  delay  in  the  enforcement 
of  the  contract  short  of  the  statutory  period  ot 
limitation  can  defeat  his  claim. 

5.  Where  plaintiff  sues  as  the  assignee  of  tba 
executors  of  a  certain  estate  administered  ta 
New  York,  and  it  appears  that  under  the  law 
of  New  York  the  executors  had  authority  to 
transfer  the  contract  sued  on,  plaintiff  had  the 
right  to  sue  and  maintain  the  suit  as  such  as- 
signee, without  regard  to  any  administration  of 
the  estate  in  this  state. 

(Syllabus  By  the  Court) 

Appeal  from  district  court  Salt  Lake  coun- 
ty; Ogden  Hlles,  Judge. 

Action  by  E.  M.  Camp  against  Fred  Simon 
and  others.  Judgment  for  plaintiff.  Defend- 
ants appeal.     Affirmed. 

Brown  &  Henderson,  for  appellants.  8. 
McDowall  and  Richards  &  Varian,  for  re- 
spondent 

BASKIN,  J.  This  action  is  based  upon  a 
written  contract  entered  into  on  the  8th  day 
of  March,  1892,  by  and  between  T.  H.  Camp 
and  George  W.  Wiggins,  parties  of  the  first 
part  and  the  defendants,  who  are  the  ap- 
pellants in  this  action.  The  contract  la  set 
out  in  full  in  the  complaint,  and  Is  as  fol- 
lows, to  wit:  "Whereas,  the  undersigned  are 
interested  In  the  Union  Stock-Yards  Com- 
pany, of  Salt  Lake  county,  Utah,  and  are 
desirous  of  assisting  the  said  company  In 
securing  money  with  which  to  continue  im- 
provements now  in  progress;  and  whereas, 
T.  H.  Camp  and  Q.  W.  Wiggins,  both  of  Wa- 
tertown.  Jefferson  county.  New  York,  have 
agreed  to  subscribe  and  pay  for  one  hundred 
and  fifty  shares  of  the  capital  stock  of  said 
Union  Stock- Yards  Company:  Now,  there- 
fore, in  consideration  of  said  subscription  and 
payment  by  said  Camp  and  Wiggins  into  the 
treasury  of  said  company  of  the  sum  of  fif- 
teen thousand  dollars,  the  par  value  of  said 
stock,  and  in  fuitUer  consideration  of  the 


Digitized  by 


Google 


TTtah) 


CAMP  V.  SIMON. 


333 


sum  of  one  dollar  to  each  of  ns  In  band 
paid,  we  guaranty  and  covenant  that  we  will 
Vfty  or  cause  to  be  paid  to  the  said  Camp  and 
Wiggins  a  dividend  of  eight  per  cent  per 
annum  on  the  par  value  of  said  stock  for  the 
term  of  five  years,  from  the  21st  day  of 
March,  1892,  payable  at  the  Jefferson  County 
Ifatlonal  Banli,  of  Waterto*n,  Kew  York; 
-and  we  covenant  and  guaranty  to  pay  oi 
cause  to  be  paid  the  said  eight  per  cent, 
dividend  promptly  each  year  as  the  same  be- 
come due,  for  a  period  of  five  years.  It  is 
further  covenanted  and  agreed  by  the  under- 
signed that  within  ninety  days  of  the  expira- 
tion of  the  said  fire  years  said  T.  H.  Camp 
and  6.  W.  Wiggins  shall  have  the  right  and 
option  to  retain  said  stock  at  par  value, 
without  being  required  to  make  any  further 
or  other  payment  therefor  than  the  original 
amount  of  their  subscription  and  payment; 
or  they  (the  said  T.  H.  Camp  and  6.  W. 
Wiggins)  may  at  any  time  within  the  said 
ninety  days  from  the  expiration  of  the  said 
five  years  tender  the  said  stock  to  the  Utah 
National  Bank,  of  Salt  Lake  Oty,  Utah 
(transmission  by  mall  will  be  sufficient  ten- 
der), duly  assigned  In  blank  for  the  benefit 
of  the  obligors  upon  this  undertaking,  and 
thereupon  the  undersigned  covenant  and 
agree  to  pay  the  said  Camp  and  Wiggins  the 
full  sum  of  fifteen  thousand  dollars,  with 
accrued  interest  from  the  time  when  the  fifth 
annual  dividend  of  said  eight  per  cent,  was 
-due  and  paid.  And  the  undersigned  further 
covenant  and  agree,  if  said  interest  Is  not 
paid  promptly  at  the  time  and  place  herein- 
before mentioned,  that  the  entire  principal 
and  Interest  shall  then  and  there  become  due, 
and  upon  tender  of  the  stock  to  the  said 
Utah  National  Bank  in  the  manner  and  for 
tbe  purposes  aforesaid  payment  in  full  may 
be  demanded  and  collected  from  the  under- 
signed on  this  bond,  for  which  payment  of 
tbe  principal  sum  of  fifteen  thousand  dollars, 
and  the  interest  thereon  annually  at  the  rate 
of  eight  per  cent  per  annum,  which  Interest 
for  the  said  term  of  five  years  is  to  be  paid 
or  payment  thereof  secured  aa  dividends  on 
the  stock  aforesaid,  well  and  truly  to  be 
made,  we,  the  undersigned,  hereby  bind  our- 
selves, our  heirs,  administrators,  and  assigns, 
Jointly  and  severally,  firmly  by  these  pres- 
ents." The  following  allegations  of  the  com- 
plaint are  not  denied  by  the  answer,  and  are, 
therefore,  admitted,  viz.:  That  the  said  de- 
fendants, on  the  8th  day  of  March,  1892,  ex- 
ecuted and  delivered  to  T.  H.  Camp  and 
George  W.  Wiggins  said  obligation  in  writ- 
ing. That  In  pursuance  thereof  the  said 
Camp  and  Wlg^ns  subscribed  for  the  stock 
tberein  mentioned,  and  paid  into  the  treasury 
of  the  Union  Stock- Yards  Company,  for  said 
stock,  the  sum  of  $15,000.  That  no  dividends 
bave  been  paid  or  declared  by  the  Union 
Stock- Yards  Company,  or  at  all.  That  after 
the  first  dividend  was  due  on  said  stock  pur- 
suant to  the  terms  of  the  written  obligation 
berelnbefore  set  out,  and  beginning  on,  to 


wit  April  3,  1803,  and  at  divers  times  there- 
after, said  defendants  paid  in  all,  as  interest 
on  said  sum  of  $15,000  secured  by  the  obliga- 
tion hereinbefore  set  out,  the  sum  of  $3,200, 
Interest  up  to  and  including  November  21, 
18&1.  That  an  installment  of  interest  on  said 
obligation,  amounting  to  the  sum  of  $1,200, 
became  due  and  payable  on  March  21,  1895, 
and  that  said  defendants  paid  on  account 
thereof  only  $800,  and  as  to  $400  thereof  made 
default  and  neglected  and  failed  to  pay  the 
same,  or  any  part  thereof;  and  that  on  March 
21,  1896,  another  installment  of  interest  on 
said  obligation,  amounting  to  $1,200,  became 
due  and  payable,  but  said  defendants  made 
default  and  neglected  and  failed  to  pay  the 
same,  or  any  part  thereof.  That  on  the  9th 
day  of  October,  1896,  said  defendants  not 
having  paid  the  said  two  last-mentioned  in- 
stallments of  Interest  the  said  T.  H.  Camp 
(to  whom,  it  is  alleged  in  the  complaint  the 
said  Wiggins,  on  the  2oth  day  of  March, 
1892,  transferred  his  Interest  in  said  con- 
tract and  stock,  but  which  allegation  is  de- 
nied in  the  answer),  by  his  agent  and  attor- 
ney, tendered  said  stoclc,  indorsed  In  blank 
for  the  benefit  of  the  defendants,  to  the  Utah 
National  Bank  in  Salt  Lake  Ci^,  Utah,  and 
demanded  of  said  bank  payment  of  said 
$15,000,  with  the  interest  due  thereon,  but 
said  bank  refused  to  pay  the  same,  or  any 
part  thereof;  and  that  thereupon  the  said 
T.  H.  Camp,  by  his  said  agent  and  attorney. 
In  writing  notified  each  of  the  defendants  of 
said  tender  and  refusal,  and  demanded  of 
them  payment  of  said  $15,000,  and  the  ac- 
crued Interest  thereon,  but  that  said  defend- 
ants did  not  pay  the  same,  or  any  part  there- 
of, and  have  ever  since  failed  to  make  such 
payment  In  avoidance  of  these  admitted 
facts,  the  defendants,  in  their  answer,  allege 
that  the  said  T.  H.  Camp,  Instead  of  ten- 
dering said  stock  while  the  defendants  were 
in  default,  accepted  and  retained  said  stock 
as  his  own;  "that  on  the  21st  day  of  March, 
1895,  the  interest  on  said  obligation  became 
and  fell  due,  to  wit  the  sum  of  $1,200;  that 
the  said  defendants  did  not  pay  the  same, 
but  did  pay  thereupon  the  sum  of  $800,  and 
made  default  in  payment  of  the  remaining 
$400;  that  no  part  of  said  $400,  or  interest 
thereon  to  date,  was  then,  or  at  any  time 
since  has  been,  paid;  that  thereby,  by  the 
terms  of  said  bond,  the  principal  sum  of  said 
bond,  $15,000,  became  and  was  due,  and  re- 
mained thereafter  due  for  the  space  of  90 
days;  that  by  the  terms  of  said  bond  the 
holders  thereof  were  required  to  elect  within 
said  90  days  whether  to  retain  the  stock  or 
rely  upon  the  said  liability  xCpon  the  bond; 
that  at  the  expiration  of  the  said  90  days 
the  holders  of  the  bond  elected  to  retain  the 
stock,  and  not  to  rely  upon  the  personal  lia- 
bility of  the  signers  of  said  bond;  that  the 
said  holders  of  said  stock  did  retain  the  said 
stock  at  that  time  and  afterwards  until  the 
9th  day  of  October,  and  ever  since  1806,  and 
never  at  any  time  during  that  period  between 


Digitized  by 


Lnoogle 


334 


63  PACIFIC  REPORTER. 


CCtab 


the  21st  day  of  March,  1805,  and  the  9th  day 
of  October,  1896,  ludlcated  In  any  form  to  the 
defendants  that  ^he  then  holders  of  the  bond 
Intended  to  rely  upon  the  personal  security 
at  all,  but,  by  the  retaining  of  said  stock, 
elected  to  waive  any  suit  upon  said  bond." 
There  is  no  evidence  that  the  said  T.  H. 
Camp  in  expressed  terms  elected  to  retain  the 
stock,  and  release  the  defendants  from  liabil- 
ity; but  the  claim  that  he  did  so  ic  based 
solely  on  the  terms  of  the  contract  and  the 
admitted  facts  that  he  retained  said  stock 
for  more  than  00  days  from  the  first  default 
of  the  defendants,  which  occurred  on  March 
21,  1806,  and  did  not  tender  the  same  to  the 
Utah  National  Bank,  or  Indicate  any  inten- 
tion of  holding  defendants  liable,  on  account 
of  the  default,  for  the  principal  sum  men- 
tioned in  said  contract,  until  October  9, 
1896.  The  court  below  held  that  the  con- 
tract did  not  warrant  defendants'  contention 
that  such  retention  of  the  stock  and  the  fail- 
ure to  tender  the  same  to  the  Utah  National 
Bank  In  90  days  from  the  default  of  the  de- 
fendants was,  under  the  provisions  of  the 
contract,  an  election  by  the  said  T.  H.  Camp 
to  retain  the  stock,  and  release  the  defend- 
ants from  liability. 

The  following  statements  in  thie  appellants' 
brief  Indicate,  the  Important  points  presented 
by  the  assignments  of  error,  and  principally 
relied  upon  by  defendants:  "The  principal 
points  relied  upon  by  the  appellants  are  that 
the  court  erred  in  holding  that  the  grantee 
could  make  a  tender  ot  the  stock  at  any  time 
to  the  bank,  and  in  not  holding  that  the  gran- 
tee had  elected  to  treat  the  stock-  as  his  by 
not  tendering  it  within  ninety  days  after  de- 
fault; in  admitting  in  evidence  the  letters  of 
the  co-signers  to  the  bond  and  the  letters  of 
Mason;  in  ruling  that  defendants  could  not 
show  by  way  of  defense  that  some  of  the 
signers  had  become  Insolvent,  and  permitting 
the  plaintiff  to  sue  without  administration  of 
the  estate  of  T.  H.  Oamp  being  had  in  the 
state  of  Utah." 

As  the  facts  relating  to  the  first  point  men- 
tioned in  said  brief  are  not  disputed,  the  de- 
cision of  the  points  depends  solely  upon  the 
true  interpretation  of  the  contract.  Its  terms 
are  plain  and  unambiguous.  Defendants' 
counsel  claim  that  by  the  terms  of  the  con- 
tract the  obligees  were  required,  within  90 
days  from  the  date  of  the  first  failure  to  pay 
the  Interest,  to^makc  the  election  mentioned 
in  the  answer.  No  such  terms  are  expressed 
in  said  contract,  or  Implied  from  its  expressed 
terms.  The  words,  "ninety  days  from  the  ex- 
piration of  8a.id  five  years,"  expressed  in  the 
contract,  evidently  were  not  Intended  to  have, 
and  under  no  tenable  Interpretation  could  be 
given,  any  other  effect  than  to  fix  the  period 
of  time  within  Which,  after  the  expiration  of 
five  years,  the  obligees  should  exercise  the 
right  and  option  specified  in  the  contract  of 
cither  retaining  the  stock  or  tendering  It  to 
the  Utah  National  Bank.  T-lie  words  "ninety 
days"  do  not  occur  in  the  contract  except  in 


connection  with  the  expression  "from  the  ex- 
piration of  said  five  years."  The  contract 
provides  that,  If  the  interest  is  not  paid 
promptly,  both  the  principal  and  Interest  shall 
then  become  due;  and  Immediately  following 
this  provision  the  following  language  occurs: 
"And  upon  tender  of  the  stock  to  the  Utah 
National  Bank  in  the  manner  and  for  the 
purpose  aforesaid  payment  in  full  may  be 
demanded  and  collected."  Counsel  for  the 
appellants  claim  that  this  clause  of  the  con- 
tract requires  the  obligees  to  tender  the  8to<5k 
to  the  Utah  National  Bank  within  90  days 
after  default.  The  language  used  is  not  sus- 
ceptible of  such  a  construction.  While  the 
purposes  of  both  of  the  tenders  mentioned  in 
the  contract  are  evidently  the  same,  and  each 
was  required  to  be  made  In  the  same  manner, 
yet  as  the  right  to  make  the  first  tender  men- 
tioned depends  solely  upon  the  lapse  of  time, 
and  cannot  be  made  until  after  the  expira- 
tion of  five  years,  and  the  right  to  make  the 
second  tender  depended  upon  entirely  differ- 
ent events,  and  accrued  Immediately  upon  de- 
fault in  the  payment  of  the  interest,  the  words 
"In  the  manner  and  for  the  purpose  aforesaid" 
have  no  relation  whatever  to  the  period  of  90 
days  named  in  the  contract,  and  did  not  limit 
the  time  within  which  the  stock  might  be 
tendered  to  the  Utah  National  Bank  to  90 
days  after  default.  The  plaintiff  claims  to  be 
the  legal  owner  and  holder  of  said  contract 
and  stock  by  virtue  of  certain  assignments 
thereof.  It  Is  alleged  In  the  complaint  that 
on  the  23d  day  of  March  the  said  George  W. 
Wiggins,  for  the  consideration  of  |7,500,  to 
him  in  hand  paid  by  the  said  T.  H.  Camp, 
assigned  to  said  Camp  all  his  right,  title,  and 
interest  In  and  to  said  contract  and  stock; 
that  the  said  T.  H.  .Camp  died  in  the  county 
of  Jefferson,  state  of  New  York,  on  the  7th 
day  of  February,  1807,  leaving  a  last  will  and 
testament  and  an  estate  In  said  county,  and 
that  at  the  time  of  his  death  he  was  a  resi- 
dent thereof;  that  on  the  10th  day  of  Febru- 
ary, 1897,  Walter  H.  Camp,  George  V.  S. 
Camp,  and  Frederic  S.  Camp  were  appointed 
executors  of  the  last  will  and  testament  of 
the  decedent,  T.  H.  Camp,  by  the  surrogate  of 
said  Jefferson  county,  and  thereupon  said  ap- 
pointees qualified  as  such  executors;  that  on 
the  21st  day  of  June,  1897,  said  executors,  for 
a  valuable  consideration,  paid  by  plaintiff, 
did,  by  writing,  assign,  transfer,  and  set  over 
to  said  plaintiff  said  contract,  and  all  tbelr 
right  and  the  rights  of  the  said  decedent  ami 
of  his  estate  thereunder,  together  with  all 
sums  of  money  due'  or  to  become  due  thereon; 
that  by  the  laws  of  the  state  of  New  York 
said  contract,  and  all  the  rights  of  said  de- 
cedent thereunder,  passed  to  said  executors, 
to  be  used  and  disposed  of  by  them  accord- 
ing to  their  own  discretion,  without  the  onler 
of  any  court  In  the  premises.  The  foregoing 
allegations  are  denied  by  the  answer,  but  the 
trial  court,  In  Its  findings,  found  the  facts  a.s 
alleged  In  the  complaint.  The  findings  art; 
Justified  by  the  evidence,  and.  In  couut>ction 
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with  the  facts  admitted  by  the  pleadings,  sup- 
port the  Judgmeot  rendered  In  tayor  of  plain- 
tiff for  the  sum  mentioned  in  said  contract, 
■with  interest  thereon,  and  should,  therefore, 
be  affirmed,  unless  some  reversible  error  was 
committed  in  the  course  of  the  trial. 

The  second  principal  point  relied  npon  by 
appellants  is  that  the  court  erred  In  admitting 
In  evidence,  over  appellants'  objection,  the  let- 
ters of  the  co-signers  of  the  cpntract.  These 
letters  had  no  bearing  on  any  of  the  Issues 
formed  by  the  pleadings,  but  were  admissions 
by  the  co-signers,  who  wrote  the  letters,  of 
the  liability  of  the  defendants  to  the  obligees 
of  the  contract;  and  the  objectiob  urged  to 
the  admission  of  these  letters  in  evidence  was 
that  the  admission  of  liability  by  one  of  the 
co-signers  of  said  contract  could  not  bind  the 
other  signers.  As  the  liability  of  the  defend- 
ants to  the  obligees  of  said  contract,  as  before 
shown.  Is  admitted  by  the  pleadings,  the 
plaintiff  was  not  required  to  Introduce  any 
testimony  on  that  point;  so  that  the  intro- 
duction of  these  letters,  even  though  It  were 
admitted  that  they  were,  as  claimed  by  the 
appellants,  hearsay  and  Incompetent,  as  they 
related  to  facts  admitted  by  the  pleadings, 
their  admission  is  not  reversible  error.  See  2 
Enc.  Pi.  &  Prac.  (2d  Ed.)  653,  note  3,  and 
cases  cited. 

The  third  principal  point  relied  upon  by 
appellants  is  that  the  court  erred  in  ruling 
that  the  defendants  could  not  show  by  way 
of  defense  that  some  of  the  signers  had  be- 
come insolvent  The  defendants,  for  a  good 
and  sufficient  consideration  moving  to  them 
as  principals,  not  only  guarantied  the  annual 
payments  mentioned  In  said  contract,  but, 
as  principals,  covenanted  and  agreed  to  pay 
to  the  said  CJamp  and  Wiggins,  upon  the  hap- 
pening of  certain  events,  the  $15,000  men- 
tioned in  the  contract.  As  the  defendants 
are  principals  in  said  contract,  the  insolvency 
of  some  of  them  cannot  affect  the  plaintUTs 
rights  regarding  the  others,  and  no  delay  In 
the  enforcement  of  the  contract  short  of  the 
statutory  period  of  limitations  6aa  defeat  his 
claim. 

The  last  principal  point  relied  upon  in  the 
appellants'  brief  is  that  the  court  erred  In 
permitting  the  plaintiff  to  sue  without  admin- 
istration of  the  estate  of  the  said  T.  H.  Camp, 
deceased,  being  had  in  the  state  of  Utah.  As 
tbe  executors,  under  the  laws  of  New-  Yorli, 
bad  authority  to  transfer  said  contract  and 
stock  by  assignment,  and  did  so  transfer  the 
same,  the  plaintiff  had  the  right  to  sue  and 
maintain  the  suit  as  such  assignee,  without 
regard  to  any  administration  of  said  estate. 

It  is  not  necessary  to  pass  upon  the  remain- 
ing assignments  of  error.  No  reversible  er- 
ror Is  shown  by  the  record.  It  Is  therefore 
ordered  that  the  Judgment  of  the  lower  court 
be  affirmed,  and  that  the  appellants  pay  the 
costs. 

BARTCH,  C.  J.,  and  McCARTY,  District 
Judge,  concur. 


(13»  Cal.  350) 

In  re  LEVIN  et  al.    (3.  F.  1,304.) 
(Supreme  Oourt  of  CSUifornia.    Dec.  31,  1900.) 

INSOLVENCY  —  MARSHALING  ASSETS  -  MORT- 
GAOK  FOR  PART  OF  CLAIM— DEDUCTION 
—RIGHT  OP  CREDITORS. 
St.  1895,  p.  146,  provides'  that,  when  a 
creditor  has  a  mortgage  securing  payment  of 
a  part  of  his  debt,  he  shall  be  admitted  as  a 
creditor  in  insolvency  proceedings  against  the 
debtor  only  for  the  balance  of  his  debt  after 
deducting  the  value  of  the  mortgaged  property, 
li.  and  others,  doing  business  as  L.  Bros.,  were 
adjudged  insolvent,  and  property  occupied  by 
L.  was  set  off  to  him  as  a  homestead.  Prior  to 
the  insolvency  proceedings,  appellant  procured 
a  mortgage  on  the  homestead,  signed  by  L.  and 
wife,  securing  a  part  of  the  firm's  indebtedness  . 
to  appellant.  The  members  of  the  firm  had  no 
individual  creditors.  Held,  that  appellant  was 
entitled  to  be  admitted  aa  a  creditor  in  the  in- 
solvency proceedings  only  for  the  balance  of 
his  claim  after  deducting  the  mortgage. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  Charles 
W.  Slack,  Judge. 

Voluntary  proceedings  hi  insolvency  by  Isl- 
dor  Levin  and  others,  co-partners  as  Levin 
Bros.  From  an  order  settling  the  final  ac- 
coimt  of  the  assignee  in  Insolvency,  the  Anglo- 
Callfomian  Bank  appeals.    Affirmed. 

Jesse  *W.  lillenthal,  for  appellant.  Joseph 
Kirk  and  Walter  D.  Mansfield,  for  respond- 
ents. 

VAN  DYKE,  J.  Voluntary  proceedings  In 
Insolvency  were  commenced  herein  on  Jan- 
uary 7,  1897,  and  said  firm  and  the  individual 
members  thereof  adjudged  to  be  Insolvent. 
Prior  thereto,  to  wit,  April  20,  1893,  the  An- 
glo-Callfornian  Bank,  Limited,  procured  from 
Isldor  Levin  and  his  wife,  to  secure  to  It  the 
payment  of  all  sums  due  or  to  become  due 
from  said  Levin  Bros.,  a  mortgage  on  a  piece 
of  property  ovnied  by  said  Isidor  Levin,  Indi- 
vidually, and  occupied  by  him  and  his  wife 
as  a  domicile,  but  no  declaration  of  home- 
stead had  been  filed  prior  to  the  commence- 
ment of  the  proceedings  in  Insolvency.  Un- 
der section  64  of  the  insolvent  law  of  1895, 
the  court  in  such  Insolvency  proceeding,  on 
March  24,  1897,  set  apart  to  said  Isidor  Lev- 
in the  property  so  mortgaged  as  a  homestead. 
The  said  mortgage  which  was  so  held  by 
said  bank  Is  of  the  value  of  $6,000,  and  In 
the  settlement  of  the  final  account  of  the  as- 
signee in  said  insolvency  proceedings  the 
court  below  held  that  the  amount  of  said 
mortgage  security  should  be  deducted  from 
the  claim  of  said  bank.  From  this  portion 
of  the  order  settling  the  said  final  account 
the  bank  appeals.  The  mortgage  held  by  the 
appellant  was  not  displaced  by  the  home- 
stead, but  Is  superior  and  paramount  thereto. 
Further,  It  appears  there  are  no  separate 
creditors  of  any  of  the  members  of  said  part- 
nership firm.  The  claims  of  182  creditors  are 
ai^proved,  ranging  In  amount  from  a  few  dol- 
lars to  over  $27,000;  the  largest  being  the 
claim  of  said  appellant,  after  deducting  $0,- 
000  covered  by  its  security.    The  net  amount 
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to  be  distributed  among  these  numerous  cred- 
itors was  only  $21,714.82.  Section  48  of  the 
insolvency  act  provides:  "When  a  creditor 
has  a  mortgage  or  pledge  of  real  or  personal 
property  of  the  debtor,  or  a  lien  thereon,  for 
securing  the  payment  of  a  debt  owing  to  him 
from  the  debtor,  he  shall  be  admitted  as  a 
creditor  only  for  the  balance  of  the  debt, 
after  deducting  the  value  of  such  property," 
etc.  St.  1895,  p.  146.  It  Is  also  provided  by 
section  30  of  the  same  act  that  the  assignee 
shall  keep  separate  accounts  of  the  Joint 
stock  or  property  of  the  eo-partnership,  and 
the  separate  estate  of  each  member  thereof, 
and  the  net  proceeds  of  the  Joint  stock  shall 
be  appropriated  to  pay  the  creditors  of  the 
co-partnership,  and  the  net  proceeds  of  the 
separate  property  of  each  partner  shall  be  ap- 
propriated to  his  separate  creditors;  and  if 
there  shall  be  any  balance  of  the  separate 
estate  of  any  partner,  after  the  payment  of 
his.  separate  debts,  such  balance  shall  be  add- 
ed to  the  Joint  stock  for  the  payment  of  the 
Joint  creditors. 

It  Is  contended  on  the  part  of  the  appellant 
that  the  security  held  by  It  is  no  part  of  the 
assets  of  the  partnership,  "the  debtor,"  and 
that  such  security  was  upon  property  exclud- 
ed from  the  Jurisdiction  of  the  insolvency 
court  But  in  section  6G  of  the  insolvency 
law  it  is  expressly  provided  that  "words  used 
in  this  act  in  the  singular  include  the  plural, 
and  in  the  plural  the  singular,  and  the  word 
'debtor*  includes  partnerships  and  corpora- 
tions." The  individual  members,  as  well  as 
the  partnership,  are  before  the  court  in  the 
insolvency  proceeding,  and  subject  to  its  ju- 
risdiction. "Each  partner  owes  all  the  debts 
of  the  partnership,  and  his  goods  may  be  tak- 
en to  pay  them."  In  re  Straut,  123  Cal.  417, 
58  Pac.  62.  The  general  purpose  and  policy 
of  the  law  is  to  produce  equality,  as  far  as 
possible,  among  the  creditors  of  the  Insolvent 
debtors;  and  in  the  marsliallng  of  assets  to 
bring  about  this  result  our  Civil  Code  lays 
down  the  following  rule:  "Where  a  creditor 
is  entitled  to  resort  to  each  of  several  funds 
for  the  satisfaction  of  bis  claim,  and  anotlier 
person  has  an  Interest  in,  or  is  entitled  as  a 
creditor  to  resort  to  some  but  not  all  of  them, 
tbe  latter  may  require  the  former  to  seek 
satisfaction  from  those  funds  to  which  the 
latter  has  no  such  claim,  so  far  as  it  can  be 
done  without  impairing  the  right  of  the  for- 
mer to  complete  satisfaction,  and  without  do- 
ing injustice  to  third  persons."  Civ.  Code,  f 
3433.  See,  also,  section  2899,  Id.  This  dec- 
laration of  our  Code  represents  an  old  estab- 
lished principle  of  Jurisprudence  in  reference 
to  marshaling  of  assets.  In  Kent  t.  Wil- 
liams, 114  Cbl.  541,  46  Pac.  462,  it  is  said: 
"The  doctrine  of  the  marshaling  of  assets, 
under  which.  If  one  creditor  has  a  lien  on 
only  one  of  them,  the  former  must  first  pro- 
ceed against  that  upon  which  the  latter  has 
no  lien,  is  not  only  fully  established  by  gen- 
eral authority,  but  is  also  expressly  declared 
in  sections  2899,  3433,  Civ.  Code."    We  are 


of  opinion  that  the  court  below  correctly  held 
that  the  amount  of  security  In  question 
should  first  be  deducted  from  appellant's 
claim,  and  that  it  should  be  allowed  to  par- 
ticipate in  the  distribution  only  upon  the  bal- 
ance of  such  claim.  Whatever  may  have 
been  held  to  the  contrary  In  other  Jurisdic- 
tions in  reference  to  such  proceedings,  the 
statute  provisions  and  our  own  decisions 
thereunder  must  control  here.  Order  af- 
firmed. 


We  concur:    GAROUTTJQt  J.;   HARRISON, 


J. 


(Ul  Cal.  2U) 

OONTRERAS  T.  MEKOK  et  al.    (S.  P.  1.600.) 

(Supreme  Court  of  California.    Dec.  29,  1900.> 

EJECTMENT  —  MINING  CLAIM  —  COMPLAINT  — 
DEMURRER  FOR  UNCERTAINTY— HARMLESS 
ERROR— QE.NERAL  ISSUE— FACTS  PROVABLE 
—JUUOMBNT— FINDINGS— SUFFICIENCY. 

1.  Plaintiff  sued  for  possoasiou  of  a  mining 
claim,  alleging  that  defendants  unlawfully  took 
posseasion  of  and  ousted  plaintiff  tlierefroui, 
that  defendants  were  engaged  in  extrac-ting 
ore,  and  that  the  value  of  the  ore  wrongfully 
taken  was  $1,000.  Defendants  demurred  to 
the  complaint  for  uncertainty,  objecting  that 
the  ouster  was  alleged  to  be  from  only  a  por- 
tion of  the  miner,  and  did  not  describe  the  por- 
tion, that  the  damages  were  alleged  on  infor- 
mation and  belief,  and  that  there  was  no  al- 
legation that  any  cuts  had  been  made  by  de- 
fendants. The  demurrer  was  overruled,  and 
the   defendants   answered,    alleging   ownership 

I  and  right  of  possession  in  the  whole  claim. 
,  Held,  that  the  overruling  the  demurrer  was  not 
I  reversible  error,  since  the  defendants  could  not 
'  have  been  misled  by  the  uncertainty  in  the 
complaint. 

2.  In  ejectment  for  a  mining  claim  the  com- 
plaint contained  the  usual  allegations  of  plain- 
tiffs ownership  and  ouster  by  defendants,  but 
did  not  allege  ony  forfeiture  or  abandonment 
of  the  claim  by  defendants;  while  the  answer 
alleged  defendants'  ownership  of  the  entire 
claim.  Held,  that  findings  that  on  a  given  date 
defendants  claimed  to  own  the  tract  under  the 
United  States  location  laws,  hut  that  such  lo- 
cation had  lapsed,  and  become  void,  and  the 
land  was  at  that  time  vai:ant  public  mineral 
land,  and  that  on  that  date  plaintiff  located 
such  claim,  thereby  becoming  the  owner,  and 
was  such  owner  at  the  time  of  ouster,  were 
within  the  issues  raised  by  the  pleadings. 

3.  Defendants'  contention  that  such  findings 
were  equivalent  to  a  finding  of  abandonment  or 
forfeiture  by  defendants,  which  must  be  spe- 
cially pleaded,  could  not  be  sustained,  since 
the  term  "lapsed"  in  the  finding  had  no  well- 
defined  significance  in  mining  law,  and  might 
be  rejected  as  surpinsage,  and  the  jndgmeut 
allowed  to  rest  on  the  finding  that  the  land 
was  vacant  public  mineral  land. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Mariposa  coun- 
ty; John  M.  Corcoran,  Judge. 

Action  by  T.  G.  Contreras  against  Emelie 
Merck  and  others.  From  a  Judgment  in  fa- 
vor of  plaintiff,  defendants  appeal.    Afllrmed. 

Frank  H.  Farrar,  for  appellants.    Coogdon 
&  Congdon  and  O.  G.  Goucher,  for  respond- 
i  ent 

CHIPMAN,  C.  Action  to  recover  posses- 
sion of  a  mining  claim,  for  damages,  and  for 
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an  iujimction.  Plaintiff  had  judgment  for 
possession,  tor  one  dollar  damages,  and  per- 
petually enjoining  defendants  from  trespass- 
ing upon  the  premises  In  controversy.  The 
appeal  is  from  the  Judgment  on  the  judg- 
ment roll. 

1.  Appellants  contend  that  their  demurrer 
for  uncertainty,  ambiguity,  and  unintelUgl- 
blllty  should  hare  been  sustained.  The  com- 
plaUit  alleged  ownership  and  right  of  pos- 
session of  plalntlfC  in  nnd  to  a  certain  mining 
claim  Icnown  as  the  "St.  Gabriel  Mine,"  and 
alleged  that  defendants  unlawfully  "entered 
upon  and  took  possession  of  a  portion  of  said 
mining  claim  and  premises,  and  ousted  plain- 
tiff from  said  poi-tlon,  •  •  •  and  are 
now  engaged  in  wrongfully  digging,  mining, 
and  extracting  gold-bearing  quartz,  gold  spec- 
imens, and  gold  from  said  mining  claims,  and 
converting  the  same  to  their  own  use."  The 
complaint  further  alleges  that  plaintiff,  be- 
ing uninformed  as  to  the  exact  value  of  said 
gold-bearing  quartz  *  *  *  so  wrongfully 
and  unlawfully  dug,  mined,  •  •  •  con- 
Terted  by  defendants,  alleges,  on  said  lack  of 
Information  and  on  his  belief,  that  the  value 
thereof  is  one  thousand  dollars.'*  Appellants 
claim  uncertainty,  for  (1)  that  the  complaint 
alleges  unlawful  possession  by  defendants  of 
only  a  portion  of  the  mine,  and  docs  not  de- 
scribe such  portion;  (2)  the  allegations  of 
damage  are  on  loformation  and  belief;  and 
(3)  there  is  no  direct  allegation  that  "any 
holes  or  cuts  have  been  made  and  done"  by 
defendants.  The  answer  claimed  ownership 
and  right  of  possession  of  the  entire  premises 
to  be  in  defendant  Merck,  and  the  answer 
admitted  having  taken  possession,  and  by 
the  form  of  denial  as  to  the  alleged  extract- 
ing of  ores  therefrom  admitted  having  done 
so,  and  by  the  same  form  of  denial  admitted 
an  intention  to  continue  extracting  ores.  In 
short,  the  answer  put  in  issue  the  question 
of  ownership  or  right  of  possession  of  the 
entire  premises,  and  the  resulting  right  of 
defendants  to  occupy  the  premises,  and  do 
with  them  as  they  liked.  The  cause  was 
tried  on  the  Issues  presented  by  the  com- 
plaint and  answer,  and  we  cannot  see  that 
appellants  could  have  been  misled  or  injured 
by  the  form  of  the  complaint  In  speaking 
of  the  rule  where  the  demurrer  Is  for  uncer- 
tainty, the  court,  in  Alexander  v.  Mill  Co., 
104  Cal.  532.  38  Pa£.  410,  said:  "It  must  not 
be  mere  abstract  error,  but  it  must  be  preju- 
dicial and  injurious  error,  in  order  to  avail 
appellant;  for  otherwise  he  has  no  cause  of 
complaint."  See,  also,  Jager  v.  Bridge  Ck)., 
104  Cal.  542,  38  Pae.  413. 

2.  It  Is  contended  that  the  findings  are  not 
within  the  Issues.  The  claim  seems  to  be 
that  the  court  finds  forfeiture  as  a  fact  on 
the  part  of  defendant  Merck,  whereas  there 
is  neither  allegation  of  abandonment  nor  al- 
legation of  forfeiture  on  her  part  in  the  com- 
plaint.   The  finding  is  "that  on  the  10th  day 
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of  February,  189S,  the  defendant  Emelie  D, 
Merck  claimed  to  hold  the- tract  of  land  de- 
scribed •  •  •  under  the  location  laws  of 
the  United  States  relative  to  quartz  claims, 
•  •  •  but  the  said  location  had  lapsed  and 
become  void,  and  said  tract  of  land  was  at 
that  time  vacant  public  mineral  land."  The 
court  then  finds  that  plaintiff  was.  on  Febru- 
ary 19,  1898,  a  qualified  mineral  locator,  and 
located  the  premises  In  question  on  that  day, 
and  tliereby  became  the  owner  and  entitled 
to  possession  thereof,  and  was  such  owner 
when  subsequently  defendants  entered  upon 
said  premises  and  ousted  plaintiff  therefrom. 
The  principal  fact  at  issue  was  the  ownership 
of  the  mine.  It  was  not  necessary  for  plain- 
tiff to  allege  forfeiture  or  abandonment  by 
defendant  Merck.  The  complaint  contained 
sufiicicnt  allegations  in  an  action  In  eject- 
ment, which  defendants  concede  this  to  be. 
As  was  said  In  Harris  v.  Kellogg,  117  Cal. 
4S8,  49  Pac.  708:  "A  mining  claim  is  real 
estate,  and  the  rules  of  pleading  relative  to 
real  estate  are  applicable  to  it.  In  the  ordi- 
nary action  of  ejectment  it  is  suflaclent  for 
the  plaintiff  to  allege  that  he  was  the  owner 
of  the  land  in  question.  Such  an  averment 
carries  with  It  all  the  facts  essential  to  es- 
tablish his  ownership,  and  the  means  by 
which  he  became  the  owner  would  be  only 
evidence  of  bis  ownership,  and  should  not 
be  alleged."  The  same  rule  would  apply  to 
the  defendants  in  setting  up  ownership  in 
their  answer.  In  the  present  case  defend- 
ants averred  ownership  in  defendant  Merck, 
and  the  answer  is  deemed  to  be  denied.  It 
was  competent  for  plaintiff  to  show  that 
the  location  under  which  defendant  Merck 
claimed  ownership  "had  lapsed  and  become 
void,'*  and  that  when  plaintiff  initiated  his 
claim  the  land  was  "vacant  public  mineral 
land  of  the  United  States."  What  the  evi- 
dence was  from  which  the  court  made  its 
finding  we  do  not  know,  and  we  must,  on  this 
appeal,  presiune  that  it  was  sufficient  Ap- 
pellants contend  that  the  finding  that  the 
defendants'  claim  had  "lapsed"  was  equiva- 
lent to  a  finding  that  it  was  "forfeited,"  and 
this.  It  is  contended,  could  not  be  proved  un- 
der the  general  Issue,  but  must  be  specially 
pleaded.  Precisely  what  the  court  meant 
by  the  term  "lapsed"  may  not  be  easily  con- 
jectured, as  it  is  a  term  unknown  to  min- 
ing usage  or  laws;  but  we  have  no  right  to 
assume  that  it  meant  a  technical  forfeiture. 
The  judgment  may  rest  on  the  finding  that 
"the  land  was  vacant  public  mineral  land," 
and  the  finding  that  the  claim  had  "lapsed" 
may  be  rejected  altogether.  We  advise  that 
the  Judgment  be  affirmed. 

We  concur:    GRAY,  C;  HAYNES,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  is  af- 
firmed. 
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(131  Cal.  199) 

SAN  DIEGO  COUNTT  t.  DAUER  et  al. 
(L.  A.  789.) 

■(Supreme  Court  ol  California.    Dec.  29,  1900.) 

COUNTY  TREASURER— LIABILITY  ON  OFFICIAL 
BOND— LIMITATIONS. 
Code  Ov.  Proc.  8  337,  limits  the  right  of 
action  on  any  contract  obligation  to  four  years; 
and  County  Government  Act,  $  87  (St.  1891, 
p.  318),  retjuires  the  county  treasurer  to  keep 
the  county  funds  in  bis  own  possession  until 
disbursed  according  to  law.  Held,  that  an  ac- 
tion in  1896  on,  a  county  treasurer's  oUicial 
bond  for  money  lost  by  him  by  deposit  in  a 
:bank  in  1891,  which  was  then  known  to  the 
county,  was  barred  by  limitations,  though  his 
•term  of  office  did  not  expire  until  1893,  since 
the  cause  of  actign  arose  when  he  lost  control 
of  the  money,  and  not  at  the  expiration  of  bis 
term  of  office. 

Commissionei's'  decision.  Dei)artment  2. 
Appeal  from  superior  court,  San  Diego  coun- 
ty;  E.  S,  Torrence,  Judge. 

Action  by  the  county  of  San  Diego  against 
C.  K.  Dauer  and  others  to  recover  on  bis 
official  bond  as  treasurer.  E'rom  a  Judg- 
ment in  favor  of  defendants,  and  from  an 
order  denying  its  motion  for  a  new  trial, 
plaintiff  appeals.    Affirmed. 

Atty.  Gen.  Ford  and  T.  L.  Lewis,  for  ap- 
pellant. Sam  Ferry  Smith,  Haines  &  Ward, 
McDonald  &  McDonald,  H.  E.  Doollttle,  and 
Oscar  A.  Trlppet,  for  respondents. 

GRAY,  0.  Plaintiff  appeals  from  a  judg- 
ment, and  from  an  order  denying  its  mo- 
tion for  a  new  trial.  The  defendant  Dauer 
was  the  treasurer  of  San  Diego  county  from 
tbe  first  Monday  in  January,  1891,  to  the  2d 
day  of  January,  1893.  This  action  is  on  his 
official  bond,  and  was  commenced  against 
him  and  tbe  sureties  on  said  bond  on  tbe 
31st  day  of  December,  1896,  to  recover  tbe 
sum  of  $24,108.87,  which  it  is  alleged  In  tbe 
complaint  be  received  during  bis  term  of 
office,  and  did  not  deliver  to  his  successor 
or  leave  in  tbe  treasury,  but  converted  the 
same  to  bis  own  use.  Among  many  other 
defenses,  the  defendant  pleaded  tbe  statute 
of  limitations  (section  337,  Code  Civ.  Proc.), 
limiting  the  right  of  action  upon  any  con- 
tract obligation  or  liability  founded  upon  an 
Instrument  in  writing  executed  in  this  state 
to  four  years,  and  also  subdivision  1  of  sec- 
tion 338,  Id.,  limiting  an  action  upon  a  lia- 
bility created  by  statute  to  three  years. 
The  case  was  tried  on  an  agi-eed  statement 
of  facts,  from  which  we  gather  the  follow- 
ing: On  account  of  state. school  money  due 
tbe  said  county  the  defendant  Dauer  on  tbe 
13th  day  of  August,  1891,  received  from  the 
state  three  warrants  aggregating  $15,987.70, 
drawn  by  tbe  state  controller  upon  the  state 
treasurer,  and  payable  to  Dauer's  order  as 
county  treasurer.  On  the  same  day  Dauer 
indorsed  and  delivered  these  warrants  to  tbe 
California  National  Bank,  and  received  cer- 
tiflcates  of  deposit  therefor  from  said  bank 
to  tbe  extent  of  $10,97.^).70,  and  tbe  balance, 
$5,012,  in  cash.    Dauer  entered  in  his  books 


tbe  whole  amount  of  said  $15,987.70  as  re- 
ceived in  cash.  Again,  on  tbe  2d  day  of  No- 
vember, 1891,  said  Dauer,  as  county  treas- 
urer, received  from  H.  W.  Weineke.  the 
county  tax  collector,  in  making  his  monthly 
settlement,  certificates  of  deposit  for  $26,- 
114.85,  issued  by  tbe  said  California  Na- 
tional Bank  to  said  Weineke  for  county  tax 
collections  deposited  by  him  In  said  bank. 
At  tbe  same  time,  and  on  the  same  monthly 
settlement,  the  said  treasurer  received  from 
said  tax  collector  over  $10,000  in  coin,  and 
receipted  for  tbe  whole  amount,  including 
tbe  certificates  of  deposit,  as  cash,  and  so 
entered  It  in  bis  books.  On  tbe  dose  of 
business  on  the  11th  day  of  November,  1891, 
and  while  said  sums  aggregating  $37,090.55 
were  yet  on  deposit  therein,  no  demand  for 
tbe  same  having  been  made  by  Dauer,  said 
bank  closed  Its  doors  and-  ceased  to  do  busi- 
ness, and  has  not  since  resumed  business. 
Thereafter  a  receiver  of  said  bank  was  duly 
appointed  under  tbe  provisions  of  tbe  na- 
tional banking  laws,  and  a  suit  was  com- 
menced on  March  4,  1892,  by  the  said  plain- 
tiff herein  against  said  bank  and  Its  officers, 
and  such  proceedings  were  therein  had  that 
the  claim  of  tbe  said  county,  plaintiff,  was 
allowed  against  said  bank,  and  dividends 
amounting  to  the  txaa  of  $12,981.68  have 
been  paid  thereon  to  said  county,  which 
amount,  being  credited  on  the  aggregate 
amount  of  $37,090.55  on  deposit  when  tbe 
bank  closed,  leaves  $24,108.87  unpaid,  which 
is  the  amount  sought  to  be  recovered  here- 
in. On  January  30,  1892,  tbe  chairman  of 
the  board  of  supervisors,  together  with  the 
county  auditor  and  district  attorney  of  said 
county,  made  an  actual  count  of  tbe  fimds 
of  the  county  treasury  in  the  bands  of  said 
treasurer,  and  found  that  be  had  on  band  in 
coin  $139,882.17,  and  the  aforesaid  certifi- 
cates of  deposit,  representing  $37,090.55,  and 
that  he  should  have  bad  on  hand  $176,972.70. 
Each  month  thereafter  during  said  treas- 
urer's term  of  office  the  said  chairman,  dis- 
trict attorney,  and  auditor  made  a  similar 
count  of  said  funds,  and  found  and  certified 
to  the  fact  of  the  treasurer  having  said  cer- 
tificates of  deposit  on  hand,  and  having  an 
amount  in  coin  less  than  be  should  have,  in 
the  amount  represented  by  said  certificates 
of  deposit.  The  board  of  supervisors  of 
plaintiff  on  December  19, 1892,  passed  a  res- 
olution reciting,  in  substance,  that  "whereas, 
by  an  official  count  of  the  money  on  hand  it 
appears  that  Chas.  B.  Dauer,  county  treas- 
urer, has  certificates  of  deposit  in  his  pos- 
session issued  by  tbe  California  National 
Bank  (which  bank  has  suspended  payment) 
aggregating  $37,090.55;  that  all  of  said  mcm- 
ey  Is  county  money,  that  should  be  In  pos- 
session of  said  official:  Therefore,  be  It  re- 
solved that  the  district  attorney  be,  and  he 
is  hereby,  instructed  and  directed  to  forth- 
with bring  an  appropriate  action  against 
Treasurer  Dauer  and  the  sureties  on  his 
official  bond  to  recover  the  money  deposited 
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by  him  In  the  Califoniia  National  Bank  at 
the  time  of  Its  suspension."  In  pursuance 
of  the  foregoing  directions,  and  on  the  20tb 
day  of  December,  1892,  the  said  district  at- 
torney filed  a  complaint  and  commenced  an 
action,  in  which  the  same  parties  were  plain- 
tiff and  defendants,  respectively,  as  in  the 
present  action.  This  complaint  was  on  the 
said  official  bond  of  said  treasurer,  and 
sought  to  recover  the  said  137,090.55  from 
said  treasurer  and  his  sureties.  On  the  31st 
day  of  December,  1892,  the  board  of  super- 
visors, by  a  vote  of  three  to  two,  .directed 
the  district  attorney  to  dismiss  the  said  ac- 
tion they  had  so  recently  ordered  him  to  be- 
gin, and  the  said  action  was  accordingly 
dismissed  on  said  last-mentioned  date.  It 
wlU  be  seen  that  the  recovery  sought  in  the 
present  action  Is  on  account  of  the  failure 
of  said  treasurer  to  turn  over  to  his  succes- 
sor in  office  at  the  conclusion  of  his  term 
that  portion  of  the  said  $37,090.55  sought  to 
be  recovered  In  the  action  of  December  20, 
1892,  which  had  not  been  collected  from  the 
said  bank.  The  court  found  in  favor  of  de- 
fendants on  their  defenses  of  the  statute  of 
limitations  mentioned  above. 
'  It  is  contended  by  appellant  that  the  stat- 
ute of  limitations  did  not  commence  to  run 
until  the  expiration  of  Dauer's  term  of  office, 
and  that  the  action  would  not  be  barred  until 
the  expiration  of  four  years  from  that  time, 
but  we  think  this  contention  cannot  be  up- 
held. Section  87  of  the  county  government 
act  (St  1891,  p.  318)  provides:  "Tlie  county 
treasurer  must  keep  all  moneys  belonging  to 
this  state,  or  to  any  county  of  this  state,  in 
his  own  possession,  until  disbursed  according 
to  law.  He  must  not  place  the  same  in  the 
possession  of  any  person,  to  be  used  for  any 
purpose;  nor  must  he  loan,  or  In  any  man- 
n«r  use,  or  permit  any  person  to  use,  the 
same,  except  as  provided  by  law;  but  noth- 
ing In  this  section  prohibits  him  from  mak- 
ing special  deposits  for  the  safe  keeping  of 
the  public  moneys,  but  he  sl^all  be  liable 
therefor  on  his  official  bond."  That  was  the 
law  in  force  at  the  time  of  the  acts  com- 
plained of,  and  thereunder  it  was  the  duty 
of  the  treasurer  to  keep  the  funds  of  the 
county  under  his  own  personal  control;  and 
when  he  lost  that  control  by  his  own  neglect 
of  official  duty  a  cause  of  action  arose  on 
bis  official  bond  at  once,  and  the  statute  of 
limitations  began  to  run  against  such  cause 
of  action  certainly  as  early  as  that  condition 
of  affairs  was  brought  to  the  knowledge  of 
plaintiff.  Certainly  the  statute  began  to  run 
as  early  as  the  date  of  the  commencement  of 
the  first  action  on  the  treasurer's  bofld,  De- 
cember 20,  1892;  and,  more  than  four  years 
having  elapsed  thereafter  before  the  com- 
mencement of  the  present  action,  the  court 
below  was  correct  In  the  conclusion  that  the 
cause  of  action  was  barred.  The  failure  of 
Dauer  to  turn  over  to  his  successor  at  the 
conclusion  of  his  term  of  office  the  funds 
which  he  had  lost  some  months  prior  to  that 


time  did  not  constitute  a  new  or  different 
cause  of  action  on  behalf  of  the  county,  so 
as  to  affect  the  running  of  the  statute  of 
limitations.  Whether  the  suit  were  begun 
before  or  after  the  expiration  of  said  term, 
the  Judgment  must  be  the  same,  and  the  dam- 
ages In  either  case  would  be  measured  by 
the  amount  of  money  which  had  been  lost  by 
the  treasurer  and  not  previously  recovered 
from  the  bank;  and.  If  a  full  recovery  were 
bad  in  a  suit  brought  before  the  expiration  of 
Dauer's  term,  it  would  preclude  any  recovery 
thereafter,  as  the  amount  In  which  the  treas- 
urer was  in  default  could  be  recovered  but 
once.  Under' our  statutes  the  treasurer  is  the 
mere  custodian  or  bailee  of  the  funds  of  tile 
county,  and  his  failure  to  have  certain  funds 
iu  the  treasury  at  the  conclusion  of  his  term 
of  office  adds  nothing  to  his  previous  trans- 
gression of  having  allowed  the  same  funds  to 
remain  out  of  the  treasury  and  become  lost  to 
the  county.  It  is  only  because  of  the  original 
conversion  or  loss  of  the  funds  that  suit  can 
be  maintained  at  any  date.  The  continuance 
of  the  loss,  conversion,  or  absence  of  the 
funds  from  the  treasury  can  no  mote  be  treat- 
ed as  a  new  cause  of  action  than  can  the 
failure  to  pay  a  debt  on  June  1,  1900,  that 
was  due  a  year  before,  be  treated  as  a  new 
debt  for  the  purpose  of  fixing  the  period  of 
limitations. 

Appellant  cites  People  v.  Van  Xcss,  79  Cal. 
8*,  21  Pac.  554.  to  show  that  the  statute  of 
limitations  for.  the  breach  of  an  official  bond 
does  not  commence  running  until  the  expira- 
tion of  the  official  term,  but  an  examination 
of  that  case  will  show  that  no  breach  of 
official  duty  occurred  therein  until  the  expira- 
tion of  the  official  term.  This  is  clearly 
pointed  out  in  People  v.  Weineke,  122- Cal. 
535,  55  Pac.  579,  wherein  it  is  said  of  the 
former  case:  "Van  Xess  was  a  commission- 
er of  Immigration.  The  question  as  to 
whether  the  statute  commenced  to  run  when 
he  converted  the  funds  was  not  considered, 
but  It  was  assumed,  as  the  most  favorable  to 
defendants,  that  It  did  not  commence  to  run 
until  the  close  of  the  term  of  office.  When 
this  default  arose  there  was  no  law  requiring 
the  commissioner  to  pay  over  to  the  state 
treasurer  monthly  the  moneys  received  by 
him.  Section  2969  of  the  Political  Code,  re- 
quiring him  to  do  so,  was  passed  March  15, 
1883."  It  is  clear  that  tlje  case  cited  furnish- 
es us  no  guide  herein.  Appellant  also  cites 
Mason  v.  Luce.  110  Cal.  232,  48  Pac.  72.  and 
other  cases  of  the  same  character,  holding 
tha't,  where  there  Is  a  provision  in  a  note 
that  the  same  shall  become  immediately  due 
and  payable  on  default  In  the  payment  of 
any  installment  of  Interest,  the  statute  of 
limitations  begins  to  run  from  the  date  of  the 
expiration  of  the  term  of  credit,  and  not  from 
the  default  In  the  payment  of  interest.  An 
examination  of  those  cases  discloses  that  they 
are  based  on  the  theory  that  tlie  stipulation 
as  to  default  in  the  payment  of  interest  "is 
evidently  In  the  nature  of  a  penalty  Inserted 
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for  the  benefit  of  the  creditor,  and  when  he 
<loes  not  properly  claim  the  benefit  of  such 
penalty  be  icaiTes  it,"  and  thereafter  the 
rights  and  obligations  continue,  without  re- 
gard to  the  forfeiture.  Of  course,  no  such 
principle  can  apply  to  this  case. 

There  was  no  prejudicial  error  In  the  trial 
court  refusing  to  exclude  portions  of  the 
agreed  statement  as  requested  by  appellant 
It  becomes  unnecessary  to  determine  any  of 
the  other  Interesting  questions  discussed  in 
the  briefs,  because  the  cause  of  action,  as  it 
appears  from  the  agreed  statement,  is  barred 
by  limitations,  whichever  statute  may  be  held 
applicable;  and  this  defeats  ap'pellant's  right 
to  recoTM,  however  correct  It  may  be  as  to 
other  contentions  in  the  case.  The  Judgment 
and  order  appealed  from  should  be  afilrmed. 

We  concur:    HAYNES,  C;   CHIPMAN.  a 

PER  CnitlAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 

on  Cal.  MW  -=»^ 

In  re  SHAVER'S  ESTATE  et  aL    {&.  V. 

2,421.)i 

(Supreme  Court  of  California.    Dec.  29,  1900.) 

JUOOMSNT—COKBENT— APPEAL    AND    ERROR^ 
ESTOPPELr-AFFlDAVITS. 

1.  Where  distributees  filed  their  consent  to 
the  settlement  and  distribution  of  the  estate  of 
a  decedent,  and  accepted  the  benefits  going  to 
them  under  judgment  of  final  settlement  of  the 
administration  of  the  estate,  they  could  not 
then  appeal  from  such  judgment. 

2.  Afiidavits  of  appellants,  tending  to  show 
that  they  consented  to  the  judgment  from 
which  they  appealed  under  a  misapprehension 
of  fact,  will  not  be  considered  on  a  motion  to 
dismiss  their  appeal,  when  not  presented  to 
the  court  which  rendered  the  judgment. 

Department  1.  Appeal  from  superior  court, 
Marin  county;  F.  M.  Angellotti,  Judge. 

In  the  matter  of  the  estate  of  Aaron  Shaver, 
deceased.  From  a  decree  of  distribution, 
Annie  J.  Shaver  and  Jacob  Shaver,  distribu- 
tees, appeal.  On  motion,  the  appeals  were 
dismissed. 

T.  Z.  Blakeman,  for  appellants.  Lennon  & 
Hawlilns,  for  respondents. 

HARRISON,  J.  Motion  to  dismiss  the  ap- 
peal. The  executor  of  the  last  will  and  testa- 
ment of  the  above  decedent  presented  to  the 
superior  court  for  final  settlement  an  account 
of  his  administration  of  the  estate,  and  at 
the  same  time  a  petition  for  the  distribution 
of  the  estate  remaining  in  bis  hands,  setting 
forth  therein  the  provisions  of  the  will,  and 
the  names  of  the  persons  entitled  to  receive 
distribution,  and  also  the  shares  of  the  estate 
to  which  tbey  were  respectively  entitled. 
After  due  notice  of  the  time  and  pUice  ap- 
pointed for  bearing  the  same,  the  court  heard 
the  testimony  and  proof  submitted  In  sup- 
port of  the  account,  made  an  order  settling 
the  same,  and  thereupon  made  an  order  dis- 
tributing the  estate  In  accordance  with  the 

*B«liMrlns  denied  Januar/  21,  IML 


terms  of  the  petition.  The  decree  of  distri- 
bution was  entered  April  21,  1900.  June  20th, 
Annie  J.  Shaver  aifd  Jacob  Shaver,  two  of 
the  distributees  named  in  the  decree,  appeal- 
ed therefrom  to  this  court,  bringing  as  the 
record  here  the  petition  and  decree,  without 
any  bill  of  exceptions.  The  respondents  have 
filed  herein  copies  of  certain  records  and  pa- 
pers on  file  In  the  superior  court  in  the  matter 
of  the  administration  of  said  estate,  showing 
that  after  the  above-named  petition  was  filed, 
and  prior  to  the  day  appointed  for  its  hear- 
ing, the  appellants  signed  their  consent  to  the 
settlement  and  allowance  of  the  account,  and 
to  the  distribution  of  the  estate  in  accordance 
with  the  prayer  of  said  petition,  and  that  the 
same  was  .filed  In  court  before  the  hearing 
upon  the  said  petition;  and  that  on  the  next 
day  after  the  said  decree  of  distribution  waa 
entered  of  record,  viz.  April  24th,  the  execu- 
tor paid  and  delivered  to  each  of  said  appel- 
lants all  of  the  personal  property,  and  the 
possession  of  the  real  estate  distributed  to 
them  by  said  decree,  and  that  their  voucher 
therefor  was  filed  in  said  court,  and  that 
thereupon,  on  April  25th,  the  court  made  an 
order  discharging  the  said  executor  from  all 
further  duties  and  responsibilities  of  his  trust 
as  such  executor.  Upon  these  facts  the  re- 
spondents have  moved  for  a  dismissal  of  the 
appeals  upon  the  ground  that  the  appellants, 
having  accepted  the  provisions  of  the  Judg- 
ment and  voluntarily  satisfied  the  same,  were 
not  at  liberty  therenfter  to  appeal  therefrom. 

The  right  to  accept  the  fruits  of  a  Judg- 
ment, and  the  right  of  appeal  therefrom,  are 
not  concurrent.  On  the  contrary,  they  are 
totally  Inconsistent  An  election  to  talce  one 
of  these  courses  Is  therefore  a  renunciation  of 
the  other.  Bennett  v.  Van  Sycliel,  18  N.  Y. 
484.  The  precise  question  Involved  herein 
was  presented  in  Be  Baby's  Estate,  87  Oal. 
200,  23  Pac.  405,  and  upon  the  motion  of  the 
respondents  therein  the  appeal  was  dismiss- 
ed, the  court  saying:  'When  a  Judgment 
has  been  satisfied  it  has  passed  beyond  re- 
view, for  the  satisfaction  thereof  is  the  last 
act  and  end  of  the  proceeding."  And  upon 
the  authority  of  that  case  the  motion  most 
be  granted. 

The  appellants  have  presented  herein  cer- 
tain affidavits  tending  to  show  that  their  con- 
sent to  the  settlement  of  the  account  and  the 
entry  of  the  decree  of  distribution  was  signed 
by  them  under  certain  misapprehension  and 
misinformation  of  fact  and  'that  they  receiv- 
ed the  property  distributed  to  them  and  sign- 
ed their  receipt  therefor  by  reason  of  the  same 
misapprehension.  The  matters  presented  in 
these  affidavits  cannot,  however,  be  considw- 
ed  upon  this  motion  to  dismiss  the  appeaL 
Whether  tbey  could  have  been  considered  up- 
on a  motion  in  the  superior  court  to  set  aside 
the  decree  of  distribution  need  not  be  deter- 
mined. If  such  motion  bad  been  made  in 
that  court,  the  affidavits  would  then  have 
formed  a  part  of  its  records,  and  could  have 
been  authenticated  In  a  bill  of  exceptions,  and 
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"would  form  a  part  of  the  record  on  appeal 
from  the  order  made  upon  the  motion.  No 
motion  of  this  nature  was,  however,  made  be- 
fore that  court,  nor  was  any  matter  presented 
for  its  consideration  tending  to  impair  the 
validly  and  correctness  of  the  decree,  and, 
"While  the  decree  remains  as  the  Judgment  of 
that  court,  this  court  has  no  Jurisdiction  to 
<luestlon  its  sufficiency  or  force  by  reason  of 
any  matters  which  are  not  of  record.  The 
Aiqpeals  are  dismissed. 


We  concur:    VAN  DYKK,  J.;  6AKOUTTB, 


J. 


(131  Cal.  288) 

MOHR  T.  BYRNE  et  al.  (KOWALSKY,  Inter- 
vener.    S.  F.  1,843). 
<Snpreme  Court  of  California.    Dec.  31,  1900.) 

APPBAL    AND     ERROR— NOTICE— SERVICE     ON 

ATTORNEY— PROOF— AFFIDAVIT 

—SUFFICIENCY. 

Code  Qv.  Proc.  IS  940,  1015,  1011,  provide 
that  service  of  notice  of  appeal  may  be  made 
•on  a  party's  attorney,  if  personal,  by  delivery 
to  him,  and,  if  delivery  cannot  be  made,  it  may 
be  left  at  his  office  during  bis  absence,  by  leav- 
ing the  notice  with  his  cleric  therein,  or  with  a 
person  in  charge  thereof,  or,  if  no  person  is 
in  the  office,  by  leaving  the  notice  between  the 
honrs  of  8  in  the  morning  and  6  in  the  after- 
noon in  a  conspicuous  place  in  the  office,  or,  if 
the  otSce  is  not  open,  by  leaving  it  at  the  attor- 
ney's residence,  m  charge  of  some  person  of 
suitable  age  and  discretion.  The  alfldavit  of 
service  of  snch  a  notice  stated  that  a  copy  of 
it  was  left  at  the  office  of  the  adverse  party's 
attorneys,  but  did  not  show  whether  the  attor- 
neys were  absent  therefrom;  whether  a  clerk 
or  anybody  else  was  in  charge  thereof;  wheth- 
er the  office  was  open  or  closed;  whether  the 
notice  was  left  in  a  conspicuous  place  therein, 
or  at  what  time  in  the  day  it  was  left.  Held, 
that  the  affidavit  was  insufficient  to  show  serv- 
ice of  the  notice  of  appeal,  since  it  did  not 
show  compliance  with  the  statutory  require- 
ments for  service,  or  the  existence  of  condi- 
tions authorizing  service  in  the  mode  adopted, 
and  therefore  the  appeal  should  be  dismissed. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
James  M.  Seawell,  Judge. 

Action  by  Henry  Mohr  against  Kate  0. 
Byrne  and  others,  in  which  Henry  I.  Kowal- 
8ky  intervened.  From  a  Judgment  in  favor 
of  plaintiff,  intervener  appeals.    Dismissed. 

W.  A.  Kirkwood  and  W.  C.  Shepard,  for 
4ippellant  Hepburn  'Wllkins,  Wilson  &  Wil- 
son, T.  J.  Crowley,  W.  H.  H.  Hart,  and  Ay- 
lett  R.  Cotton,  for  respondents. 

HARRISON,  J.  Motion  to  dismiss  the  ap- 
peal This  action  was  brought  to  recover  the 
amount  of  certain  promissory  notes  executed 
by  the  respondent  Kate  C.  Byrne,  and  held 
by  the  plaintiff.  A  complaint  in  Intervention 
was  filed  by  Henry  I.  Kowalsky,  In  which  he 
claimed  an  Interest  In  one  of  said  notes. 
Judgment  was  rendered  in  the  action  in  fa- 
vor of  the  plalntifF,  and  against  the  defend- 
-ants,  and  that  the  intervener,  Kowalsky, 
"take  nothing  by  this  action."  From  this 
.judgment  the  Intervener  has  taken  an  appeal. 


A  motion  Is  now  made  in  behalf  of  the  de- 
fendants Kate  C.  Byrne  and  John  E.  Byrne 
to  dismiss  the  appeal  upon  the  ground, 
among  Qthers,  that  no  notice  of  the  appeal 
was  served  upon  them. 

The  only  evidence  of  service  of  the  notice 
of  appeal  upon  them,  or  either  of  them,  is 
contained  in  an  affidavit  of  Isidore  Golden,  a 
clerk  of  Kowalsky,  who  states  therein  that 
on  the  2d  day  of  December,  1898,  he  pre- 
pared typewritten  notices  of  the  appeal,  and 
"left  a  copy  at  the  office  of  Wilson  &  Wil- 
son, attorneys  for  Kate  C.  Byrne  et  al."  It 
appears  from  .the  record  that  Wilson  &  Wil- 
son were  the  attorneys  for  the  respondents 
Kate  C.  Byrne  and  John  E.  Byrne.  It  is  not 
shown  that  the  notice  of  appeal  was  ever  re- 
ceived 1^  these  attorneys. 

Section  910,  Code  Civ.  Proc.,  requires  the 
notice  of  appeal  to  be  served  "on  the  adverse 
party  or  his  attorney";  and  section  1015  de- 
clares that,  "in  all  cases  where  a  party  has 
an  attorney  in  the  action  or  proceeding,  the 
service  of  papers  when  required  must  be  up- 
on '  the  attorney  instead  of  the  i>arty."  Sec- 
tion 1011  provides  that.  If  the  service  is  per- 
sonal, it  is  to  be  made  by  a  delivery  of  the 
notice  or  other  paper  to  the  party  or  attor- 
ney on  whom  the  service  is  required  to  be 
made.  The  section,  moreover,  provides  for 
service  In  certain  instances  where  such  deliv- 
ery cannot  be  made,  as  follows:  "If  upon  an 
attorney,  it  may  b^  made  during  his  absence 
from  his  office  by  leaving  the  notice  or  other 
paper  with  his  clerk  therein,  or  with  a  per- 
son having  charge  thereof;  or,  when  there  is 
no  person  in  the  office,  by  leaving  them  be- 
tween the  hours  of  eight  in  the  morning  and 
six  in  the  afternoon,  in  a  conspicuous  place 
in  the  office;  or,  if  it  be  not  open  so  as  to  ad- 
mit of  such  service,  then  by  leaving  them  at 
the  attorney's  residence  with  some  person  of 
suitable  age  and  discretion."  The  affidavit 
of  service  must  show  that  all  the  require- 
ments of  the  law  to  effect  service-  have  been 
compiled  with,  and  also  the  existence  of  the 
conditions  authorizing  service  in  the  mode 
adopted.  In  the  present  case  the  affidavit 
fails  to  show  whether  the  attorneys  for  the 
respondent  were  absent  from  their  office,  or 
whether  any  clerk  was  present,  or  anybody 
in  charge  of  the  office,  or  at  what  time  in  the 
day  the  copy  was  left  Neither  does  it  show 
whether  the  office  was  open  or  closed,  and  the 
statement  that  the  affiant  left  it  at  the  office 
is  consistent  with  the  fact  that  the  office  was 
closed,  and  that  It  was  left  at  the  outside 
of  the  door.  If  the  office  was  open,  the  affida- 
vit does  not  state  that  the  notice  was  left 
"in  a  conspicuous  place  in  the  <^ce";  and,  as 
was  said  in  Doll  v.  Smith,  32  Cal.  476:  "For 
aught  that  appears  to  the  contrary.  It  may 
have  been  put  in  the  stove  or  some  other 
place  where  it  was  not  likely  to  be  found." 
In  that  case  the  statement  in  the  affidavit 
that  the  affiant  "served  the  within  notice  on 
the  plaintiflC  by  leaving  a  copy  of  the  same 
at  the  office  of  J.  Q.  Doll,  plaintiff's  attomej. 
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In  the  town  of  Red  Bluff,  on  the  23d  day  of 
July,  1866,"  was  held  to  be  Insufficient  proof 
of  service,  and  the  appeal  was  dismissed.  In 
Gallardo  ▼.  Telegraph  Co.,  49  Cal.  510,  tbe 
statement  of  the  affiant  that  he  "left  a  true 
copy  of  the  notice  at  the  office  of  Crane  & 
Boyd,  the  attorneys  for  tbe  defendant,"  was 
beld  not  to  show  serrfce  of  a  notice  of  tbe 
settlement  of  a  bill  of  exceptions.  See,  also, 
Dalzell  T.  Superior  Court,  67  Gal.  453,  7  Pac. 
910.  Under  these  authorities  it  must  be  held 
that  there  is  no  proof  of  the  service  of  the 
notice  of  appeal.  The  appeal  of  tbe  inter- 
vener, Kowalsky,  is  dismissed  as  to  the  re- 
spondents Kate  C.  Byrne  and  Jolin  B.  Byrne. 


We    concur: 
outtb;  J. 


VAN    DTKB,    J.;     GAR- 


asi  Cal.  30;  6  Cal.  Unrep.  61S) 

PBOPLB  ez  rel.  SILVA  v.  LBVBB  DIST.  NO. 

6    OF  SUTTER  COUNTY  et  al. 

(Sac.  687.)  > 

(Supreme  Court  of  California.     Dec.  20,  1900.) 
LEVEB  DISTRICTS-SPKClAl,  LAWS-VALIDITT. 

1.  A  levee  district  was  organized  under  Act 
March  25,  1868  (St.  1867-68,  p.  316),  providing 
a  method  for  the  organization  of  such  dis- 
tricts, and,  such  act  being  declared  void  as  to 
the  method  of  organization,  tbe  legislature,  by 
Act  March  30,  1872  (St.  1871-72,  p.  734),  rec- 
ognized the  existence  of  such  district.  Held, 
tliat  such  legislative  recognition  gave  legal  ex- 
istence to  such  district,  though  it  was  irregu- 
larly created,  since  the  legislature,  having  pow- 
er to  create  such  districts,  on  the  law  under 
which  it  was  created  being  beld  invalid  could 
give  it  legal  existence  by  positive  recognition. 

2.  Act  March  31,  1801  (St.  1891,  p.  235),  pro- 
viding a  new  form  of  government  for  a  cer- 
tain levee  district.  Is  not  violative  of  Const, 
art.  11,  i  6,  and  art  12,  {  1,  declaring  that 
neither  municipal  nor  private  corporations  sbuU 
be  created  bjr  special  laws,  since  such  levee  dis- 
tricts are  neither  municipal  nor  private  corpo- 
rations, but  are  mere  govemmeutal  agencies 
having  certain  of  tbe  attributes  and  functions 
of  corporations. 

8.  Act  March  31,  1891  (St.  1891„  p.  236),  pro- 
viding a  new  form  of  government  for  a  levee 
district,  does  not  contravene  Const,  art.  4,  { 
26,  snbd.  3,  forbidding  the  enactment  of  local 
or  special  laws  if  a  general  law  can  be  made 
applicable,  since  it  was  a  qnestion  for  the  leg- 
islature whether  a  general  law  was  applicable, 
and  its  determination  of  the  necessity  for  a 
special  law  will  not  be  interfered  with. 

Department  2.  Appeal  from  superior  court, 
Sutter  county;   El  A.  Davis,  Judge. 

Quo  warranto,  on  tbe  relation  of  John  F. 
Sllva,  against  levee  district  No.  6  of  Sutter 
county  and  others.  Judgment  for  defendants, 
and  relator  appeals.    Affirmed. 

Atty.  Gen.  Ford,  Hart  &  AMm,  and  Kirby 
S.  Mataon,  for  appellant.  W.  H.  (Tarlin  and 
M.  E.  Sanborn,  for  respondents. 

HBNSHAW,  J.  This  Is  a  proceeding  In 
quo  warranto  to  test  the  legal  existence  of 
levee  district  No.  6.  Tbe  other  defendants 
are  tbe  officers  of  the  district  The  case  was 
beard  and  determined  upon  an  agreed  state- 
ment of  facts,  which  are  tbe  findings  in  the 
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case.  Upon  these  facts  Judgment  was  ren- 
dered for  defendants,  and  plaintiff  appeals. 
Levee  district  No.  6  was  organized  under 
the  act  of  March  26,  1868  (St  1867-68,  p.  316). 
By  vli^tue  of  that  act  levee  district  No.  1  was 
created,  and  there  was  provided  a  sclieme 
for  the  organization  and  government  of  otber 
levee  districts  Which  might  thereafter  be 
formed.  But  section  21  of  the  act,  setting 
forth  tbe  method  of  organization  for  such 
districts,  has  been  declared  unconstitutional 
and  void.  Moulton  v.  Park,  64  Cal.  183,  30 
Pac.  613;  Brandeustein  v.  Hoke,  101  Cat  134, 
35  Pac.  562.  It  follows,  therefore,  and  is  con- 
ceded, that  the  organization  of  levee  district 
No.  6,  effected  under  section  21  of  tbe  act  of 
March  25,  1868,  was  irregular  and  void.  Not- 
withstanding this  fatal  irregularity  in  Its  or- 
ganization, tbe  legislature  made  distinct  rec- 
ognition of  the  existence  of  tbe  district  by 
an  act  approved  March  30,  1872  (St  1871-72, 
p.  734),  and  again  by  acts  approved  March  31, 
1891  (St  1891,  p.  235,  and  St  1891,  p.  237). 
Tbe  first  of  these  acts  of  recognition  was 
passed  under  the  constitution  of  1849,  and 
the  latter  two  nnder  the  present  constitution. 
That  they  are  positive  acts  of  recognition 
sufficient  to  Invest  the  district  with  the  func- 
tions and  attributes  which  it  bad  assumed 
to  exercise  under  tbe  law  of  1868  may  not 
be  doubted,  under  the  authority  of  People  v. 
Reclamation  Dlst  No.  108,  63  Cal.  346,  and 
Reclamation  Dlst  No.  108  v.  Gray,  95  Cal. 
005,  30  Pac.  779,  unless  it  can  be  said  that 
the  legislature  Itself  was  without  power  so 
to  validate  tbe  existence  of  a  levee  district 
thus  Irregularly  organized.  This  is  tbe  con- 
tention of  appellant.  But  legislative  action 
in  such  matters  is  only  circumscribed  by  tbe 
express  limitations  of  tbe  constitution.  It 
is  not  questioned  but  that  in  tbe  first  in- 
stance, by  direct  enactment,  tbe  legislature 
could  have  carved  out  levee  district  No.  6 
precisely  as  it  did  in  tbe  case  of  levee  dis- 
trict No.  1.  Where  the  exercise  of  a  particu- 
lar power  is  limited  by  tbe  constitution,  tbe 
legislature  must  act  in  the  mode  prescribed. 
But,  where  there  is  no  such  limitation,  if  the 
legislature  shall  prescribe  a  mode  for  its  ex- 
ercise which  is,  perchance.  Illegal,  it  may  by 
subsequent  ratification  or  recognition  vali- 
date the  acts  done  nnder  the  irregular  mode. 
To  illustrate,  tbe  present  constitution  forbids 
tbe  creation  of  corporations  for  municipal 
purposes,  except  by  general  law.  A  special 
law  creating  a  special  municipal  corporation 
.would  be  violative  of  this  constitutional  in- 
hibition, and  no  subsequent  act  of  ratification 
or  recognition  by  tbe  legislature  could  vali- 
date that  which  in  the  first  instance  It  bad 
no  power  to  do.  But  under  the  constitution 
of  1849  corporations  for  mnnlcipal  purposes 
could  be  created  by  special  law.  If,  then,  tbe 
legislature,  acting  under  that  constitution, 
should  80  by  special  law  create  a  municipal 
corporation,  and  for  some  reason  tbe  law 
lacked  validity,  the  legislature,  having  tbe 
power  thus  to  create  tbe  corporation,  could 
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by  ratification  or  recognition  of  its  corporate 
existence  erect  it  into  a  valid  municipality. 
If,  then,  levee  district  No.  6  be  considered  as 
a  coriwratlon  (a  matter  Inviting  later  atten- 
tion), it  was  a  corporation  created  for  munici- 
pal purposes,  and,  notwithstanding  this  Ir- 
regularity of  its  creation,  the  legislature 
eould,  as  It  did,  give  It  a  legal  existence  by 
its  positive  acts  of  recognition. 

Buty  appellant  still  further  contends  that 
levee  district  Xo.  6  was  a  corporation  for 
municipal  purposes  under  the  act  of  3.86S  and 
the  act  of  1S72  recognizing  its  existence; 
that  a  new  and  distinct  organization  was  per- 
fected for  it  under  the  act  of  March  31,  1891, 
passed  under  the  present  constitution;  that 
the  district  elected  to  come  under  this  act, 
and  to  exercise  the  corporate  functions  pro- 
vided for  by  the  act;  that  the  act  Itself  Is 
void;  and  that  therefore  the  district  is  im- 
properly exercising  corporate  functions,  from 
using  which  it  should  be  restrained.  Since 
levee  district  Xo.  6  was  a  legal  entity  before 
the  passage  of  the  act  of  March,  18&1,  if  that 
act  be  itself  void  It  would  not  interfere  with 
the  legal  existence  of  levee  district  Xo.  6; 
and  the  utmost  which  the  court  could  do 
would  be  to  require  It  to  exercise  the  powers 
which  it  had  theretofore  enjoyed  under  the 
act  of  1868,  and  the  acts  amendatory  thereto, 
and  restrain  it  from  exercising  any  new 
rights  or  powers  under  the  act  of  1891.  But, 
upon  the  other  hand,  respondent  insists  upon 
the  validity  of  the  act  of  1891,  and  upon  its 
right  to  exercise  the  powers  conferred  upon 
it  by  that  act,  and  thus  a  further  considera- 
tion of  the  question  is  demanded. 

Appellant's  argument  against  the  validity 
of  the  act  of  March  31,  1891,  Is  that  levee 
district  No.  6  is  a  corporation  for  municipal 
purposes;  that,  under  the  constitution,  cor- 
t>orations  for  municipal  purposes  shall  not  be 
created  by  special  laws;  and  that  the  act  of 
March  31,  1891,  dealing  as  It  does  with  levee 
district  Noi.  6  alone,  and  providing  a  new 
form  of  government  for  It,  is  a  special  law. 
•  Article  12,  {  1,  of  the  constitution,  having  ref- 
erence to  private  corporations,  provides  that 
they  may  be  formed  under  general  laws,  but 
shall  not  be  created  by  a  special  act.  Article 
11,  {  6,  of  the  constitution  declares  that  cor- 
porations for  municipal  purposes  shall  not 
be  created  by  special  laws.  The  act  of  1891 
Is  unquestionably  a  special  law.  If  levee  dis- 
trict No.  6  be  a  corporation,  it  is  certainly  not 
a  private  corporation,  and  must  come  under 
the  designation  of  article  11,  {  6,— "a  corpora- 
tion for  municipal  purposes."  And  If  it  be  a 
corporation  for  municipal  purposes,  within 
the  meaning  of  that  article  and  section,  then, 
indubitably,  the  act  of  March,  1881,  forcing 
npon  a  levee  district  a  new,  distinct,  and  dif- 
ferent organization,  is  special  and  Inhibited 
legislation.  But  is  levee  district  No.  6  a  cor- 
poration for  municipal  purposes,  within  the 
meaning  of  the  cofistitution,  or  is  levee  dis- 
trict No.  6,  in  strictness,  a  corporation  at 
all?    Expressions  will  be  found  In  the  cases 


where  such  organizations  have  been  desig- 
nated "corporations  for  municipal  pui"poses," 
or  "public  corporations,"  or  "corporations  for 
public  purposes,"  but  these  were  convenient 
phrases  of  designation  and  description,  rather 
than  judicial  declarations  as  to  the  nature 
and  character  of  these  agencies.  The  first 
question  propounded  is  conclusively  answered 
by  People  v.  Reclamation  Dist.  No.  561,  117 
Cal.  114,  48  Pae.  101&  It  is  there  held  that 
a  reclamation  district,  conceding  It  to  be  a 
corporation,  is  not  a  corporation  for  munici- 
pal purposes  within  the  meaning  of  the  con- 
stitution. But,  as  such  levee  districts  or 
reclamation  districts  are  distinctly  not  pri- 
vate corporations,,  it  mnst  follow  that.  If  they 
be  corporations,  they  are  corporations  In  a 
class  by  themselves;  and  the  general  powers 
of  the  legislature  for  their  creation,  organiza- 
tion, and  control  are  In  no  wise  limited  by  the 
constitution  of  the  state.  The  second  ques- 
tion Is  lllcewise  answered  in  People  v.  Rec- 
lamation Dist.  No.  551.  This  court  there 
said,  speaking  through  Mr.  Justice  Temple: 
"These  districts.  In  my  opinion,  belong  to 
neither  of  these  classes  [public  or  private  cor- 
porations]. They  are  special  organizations, 
formed  to  perform  certain  work  which  the 
policy  of  the  state  requires  or  permits  to  be 
done,  and  to  which  the  state  has  given  a 
certain  degree  of  discretion  In  making  the 
improvements  contemplated.  They  are  de- 
scribed by  Dillon  in  his  work  on  Municipal 
Corporations  (sections  24-2G).  He  calls  them 
quasi  corporations.  Perhaps  It  would  have 
been  more  accurate  to  say  that  they,  are  not 
corporations  at  all,  but  are  so  classed  because 
many  of  the  presumptions  and  rules  which 
apply  to  corporations  have  been  made  applica- 
ble to  them.  They  are  public  agencies,  which 
would  cease  to  exist  when  the  policy  of  the 
state  has  changed  so  that  they  are  no  longer 
required,  or  when  there  Is  no  further  func- 
tion for  them  to  perform.  And  there  is  noth- 
ing in  the  constitution  relating  to  municipal 
corporations  which  would  prevent  the  state 
from  so  changing  Its  policy  as  to  put  them 
out  of  existence."  We  think  that  what  was 
thus  tentatively  expressed  In.  the  above  quota- 
tion Is  a  strict  and  accurate  definition  of  the 
character  o^  these  organizations.  The  desig- 
nation of  them  by  Dillon  as  quasi  corpora- 
tions is,  in  itself,  a  distinct  denial  that  they 
are  corporations.  They  are  governmental 
agencies— mere  mandatories — having  certain 
of  the  attributes  and  functions  of  a  corpora- 
tion, but,  in  strictness,  not  corporations  at 
all.  They  are  created  to  perform  certain 
work  for  lands  districted,  for  the  benefits  to 
be  received.  Their  work  accomplished,  they 
cease  to  exist  They  have  grown  up  out  of 
our  new  conditions  and  progressive  civiliza- 
tion. It  is  concluded,  therefore,  upon  this 
point,  that  levee  district  No.  6  Is  not  a  cor- 
poration, and  that  the  constitutional  inhibi- 
tion against  creating  corporations,  private  or 
municipal,  by  a  special  law,  has  no  applica- 
bility.   Nor  can  It  be  perceived  how  the  act 
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of  1S91  contravenes  the  provisions  of  article 
4,  §  25,  subd.  3,  wbich  forbids  the  legislature 
to  pass  local  or  special  liiws  In  cases  'where 
the  general  law  can  be  made  applicable.  We 
would  not  overthrow  the  act  of  a  co-ordinate 
branch  of  the  government  under  this  provi- 
sion unless  It  clearly  appears  that  a  general 
law  could  be  made  applicable.  Considering 
the  nature  and  duties  of  such  districts,  It 
might  well  be  that,  for  the  proper  perform- 
ance of  their  worlc,  the  powers  to  be  con- 
ferred or  duties  imposed  upon  one  would  have 
no  value  If  Imposed  upon  another,  or,  if  Im- 
posed upon  all,  might  work  Injury  to  the 
many,  while  conferring  benefits  upon  the 
few.  It  is  a  case,  as  was  that  of  People  v. 
McFadden,  a  Cal.  489,  22  Pac.  851,  where 
the  legislative  determination  of  the  necessity 
for  a  special  law  will  not  here  be  interfered 
with.  The  Judgment  appealed  from  is  there- 
fore affirmed. 

We  concur:    TEMPLE,J.;McFARLAND,J. 


(181  Cal.  210) 

HEHMAN  T.  PAaPIC  JTJTE  M.  GO.    (S.  F. 

1,504.) 
(Supreme  Court  of  California.    Dec.  29,  1900.) 

TRIAt,— DISMISSAL  OP  ACTION— LACHES— SHAM 
ANSWER. 
Where  an  aflBdavit  of  plaintiff  ghowa  that 
the  defendant  haa  admitted  having  no  defense 
to  the  suit,  and  that  the  answer  on  file  is  a 
sham,  and  false,  and  was  filed  for  the  pur- 
pose of  delay,  and  no  counter  affidavit  is  filed, 
it  is  error  to  dismiss  the  case  for  plaintiff's 
laches  in  failing  to  prosecute  the  action. 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco;  J. 
M.  Seawell,  Judge. 

Action  on  a  note  by  Alexander  Herman 
against  the  Pacific  Jute  M.  Company.  From 
a  judgment  dismissing  the  case  for  failure 
of  prosecution,  the  defendant  appeals.  Re- 
versed. 

Wm.  B.  Sharp,  for  appellant.  Wilson  & 
WUson,  for  appellee. 

PER  CURIAM.  Appeal  from  a  Judgment 
dismissing  the  case  for  failure  of  prosecu- 
tion. The  suit  was  brought  by  the  plaintiff, 
aa  assignee,  to  recover  the  amount  due  on  a 
note  made  to  plaintiff's  assignor  by  the  de- 
fendant April  20,  1881.  The  sole  issue  rais- 
ed by  the  answer  was  as  to  the  plaintiff's 
ownership  of  the  note.  -  The  motion  was 
made  October,  1897,  on  the  "records,  flies, 
and  entries"  in  the  case,  from  which  it  ap- 
pears that  the  complaint  was  filed  June  6th, 
and  the  answer  October  31,  1883.  From  the 
affidavit  of  the  plaintiff— besides  matter  in 
excuse  of  delay,  which  need  not  be  passed 
on— it  appears,  in  effect,  that  the  defendant 
had  no  defense  to  the  action,  and  that  the 
answer  was  a  sham  or  false  answer,  known 
to  be  such  to  the  defendant  and  its  attor- 
neys; and  that  it  was  in  fact  filed  under  a 
resolution  of  the  board  of  directors  (which  is 


set  out  In  the  affidavit),  referring  to  a  letter 
of  its  attorneys  advising  that  the  case  be 
allowed  to  go  by  default,  but  instructing 
him  to  file  the  answer.  The  attorneys  re- 
ferred to  are  the  same  that  now  represent 
the  defendant.  There  was  no  affidavit  in 
rebuttal.  Without  discussing  other  ques- 
tions raised  by  appellant.  It  is  sufficient  to 
say  that,  conceding  the  power  of  a  court  to 
dismiss  a  case  for  laches,  there  was  an  abuse 
of  discretion  In  the  case  at  bar  in  exercising 
that  power  in  favor  of  a  defendant  who  ad- 
mittedly has  no  defense,  and  has  filed  a 
sham  answer  for'  purposes  of  delay.  The 
Judgment  appealed  from  la  reversed. 


(131  Cal.  178) 
BANK  OF  VISALIA  v.  CURTIS.  (Sac.  832.) 
(Supreme  Court  of  California.    Dec.  29,  1900.) 

APPEALr-JUDOMENT-CiONSTRUCTION— 
DISMISSAL.. 

Where  an  issue  raised  by-  a  pleading  was 
struck  out,  and  no  evidence  was  offered  to  sus- 
tain it,  the  judgment  entered  on  the  other  is- 
sues is  not  appealable  for  the  court's  refusal 
to  render  a  judgment  covering  the  issue  strick- 
en. 

Department  1.  Appeal  from  superior 
court,  Tulare  county;  W.  B.  Wallace,  Judge. 

Action  by  the  Bank  of  Visalia  against 
William  M.  Curtis,  administrator,  etc.  From 
a  Judgment  for  plaintiff  for  less  than  the 
relief  demanded,  plaintiff  appeals.  Dismiss- 
ed. 

Chaa.  O.  Lamberson,  for  appellant.  Brad- 
ley &  Famsworth,  for  respondent, 

HARRISON,  J.  Motion  to  diemiaa  the  ap- 
,peal.  Judgment  was  rendered  in  this  ac- 
tion .in  favor  of  the  plaintiff  for  a  specified 
amount  of  money,  and  declaring  the  same  to 
be  a  lien  upon  certain  lands,  and  also  upon 
a  certain  water  ditch.  Thereafter  the  plain- 
tiff served  and  filed  a  notice  of  appeal  "from 
all  that  portion  of  the  judgment  whereby 
the  court  refused  to  order,  adjudge,  and  de- 
cree that  five  shares  of  the  capital  stock  oC 
the  Wutchumna  Water  Company  were  mort- 
gaged by  the  terms  of  the  mortgage  set  out 
In  paragraph  6  of  the  complaint."  The  re- 
spondent now  moves  to  dismiss  the  appeal 
upon  the  ground  that  it  is  not  taken  from 
the  judgment,  or  from  any  part  thereof. 
The.  action  la  for  the  foreclosure  of  a  mort- 
gage, and  the  Judgment  follows  the  terms  of 
paragraph  6  of  the  complaint  The  Judg- 
ment does  not  in  terms  "refuse"  to  decree 
that  the  shares  of  stock  referred  to  in  the 
notice  of  appeal  were  mortgaged  by  the 
terms  of  the  mortgage  set  forth  in  the  com- 
plaint, but  la  silent  upon  that  subject;  and 
it  does  not  appear  in  any  part  of  the  record 
that  such  shares  of  stock  were  mortgaged. 
The  complaint,  as  originally  presented,  after 
setting  forth  the  mortgage  in  luec  verba, 
contained  an  averment  that  the  defendant 
was  the  owner  of  five  shares  of  the  capital 
stock  of  the  said  water  company,  and  that 
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said  five  shares  "was  Intended  to  be  and  was 
In  fact  included  in  the  said  mortgage,  and 
was  thereby  mortgaged"  as  security  for  the 
promissory  note.  Upon  the  motion  of  the 
defendant  the  court  ordered  that  this  aver- 
ment be  struck  out  of  the  complaint,  and  it 
thereafter  formed  no  part  of  the  record,  and 
the  cause  was  tried  upon  the  remaining  aver- 
ments of  the  complaint  The  court  does  not 
find  that  the  stock  was  included  in  the  mort- 
gage, nor  does  it  appear  that  any  evidence 
was  offered  at  the  trial  tending  to  show  that 
fact  The  plaintiff  could  have  had  the  ac- 
tion of  the  court  in  str^ing  out  this  aver- 
ment reviewed  through  a  motion  for  a  new 
trial,  but  he  is  not  entitled  to  appeal  from  a 
judgment  rendered  upon  findings  which  cov- 
er all  the  Issues  in  the  action,  upon  the 
ground  that  the  court  has  refused  to  render 
judgment  upon  Issues  which  were  not  pre- 
sented to  it  wr  tried.  There  is  no  authority 
for  an  appeal  from  the  refusal  of  a  court  to 
render  judgment  upon  matters  which  are 
supported  by  neither  averment  nor  evidence. 
The  motion  is  granted,  and  the  appeal  is 
dismissed. 

We  concur:  VAN  DYKE,  J.;  GAROUTTE, 


(131  Cal.  180) 

In  re  TAYLOR'S  ESTATE.    (S.  F.  1,691.) 

(Supreme  Court  of  California.    Dec.  29,  1909.) 

APPOINTMENT  OF  GUARDIAN— JURISDICTION— 

RESIDENCE  OF  MINOR— APPEAL— BILL 

OF  EXCEPTIONS— CONTENTS. 

1.  Code  Qv.  Proc.  §  1747,  declares  that  a 
minoT  mast  be  a  resident  of  the  county  in 
which  the  appointment  of  guardian  ia  made. 
Civ.  Code,  {  228,  declares  that,  after  the  adop- 
tion of  a  child,  the  person  adopting  and  tlie 
child  shall  sustain  to  each  other  the  relation  of 
parent  and  child.  Pol.  Code,  §  52,  subd.  4,  pro- 
vides that  the  residence  of  the  father  is  the 
residence  of  an  unmarried  minor  child.  Held, 
that  where,  pending  the  application  of  a  sister 
of  a  minor  for  appointment  as  his  guardian, 
he  was  properly  adopted  in  proceedings  before 
the  superior  court  of  another  county  by  per- 
sons residing  in  such  county,  an  order  thereaft- 
er made  in  the  county  of  the  sister's  residence, 
appointing  the  sister  gnardian,  was  improper. 

2.  On  appeal  it  is  to  be  presumed  that  the 
bill  of  exceptions  contains  «I1  the  evidence  rel- 
ative to  the  specifications  and  exceptions  of  the 
appellant 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Santa  Clara  coun- 
ty;  M.  H.  Hyland,  Judge. 

Application  by  Maud  Taylor  for  appoint- 
ment as  gnardian  of  the  person  and  estate 
of  Ralph  Russell  Taylor,  a  minor.  From  an 
order  granting  the  application,  W.  E  Park- 
hurst  and  another  appeal.    Reversed. 

A.  P,  Catlln,  for  appellants.  D.  W.  Burcb- 
ard  and  H.  F.  Duslng,  for  respondent 

COOPER,  C.  This  appeal  is  from  an  order 
of  the  superior  court  of  Santa  Clara  county 
appointing  a  guardian  of  the  person  and  es- 
tate of  Ralph  Russell  Taylor,  a  minor.     It 


appears  from  the  bill  of  exceptions  that  the 
said  minor  was  bom  in  October,  1890,  in 
Santa  Clara  county;  that  being  the  place  of 
residence  of  his  parents.  His  mother  died 
shortly  after  his  birth,  and  in  December, 
1890,  the  Infant  was  sent  by  bis  father  and 
placed  In  the  care  and  custody  of  W.  E. 
Farkfiurst  and  Hannah  E.  Parkhurst,  his 
wife;  the  latter  being  the  maternal  aunt  of 
the  child.  The  father  requested  the  Park- 
hursts  to  take  the  child,  stating  that  if  they 
did  not  take  it  he  would  have  to  send  it  to 
an  orphan  asylum.  They  first  agreed  to  take 
It  for  a  year  only,  but  they  have  furnished 
It  a  home,  kept  It,  and  it  has  continuously 
lived  with  them  in  their  care  and  custody 
up  to  the  present  time.  The  Parkhursts  at 
the  time  lived  In  Eldorado' county,  but  moved 
to  Sacramento  city  In  1891,  and  have  ever 
since  continuously  resided  there.  The  father 
of  said  minor  was  poor,  but  assisted  the 
Parkhursts  to  support  the  child  at  sundry 
times  up  to  the  time  of  his  death,  by  con- 
tributions in  money  and  clothing;  the  amount 
of  money  so  contributed  being  $115.  On 
June  15,  1897,  Maud  Taylor,  a  sister  of  the 
minor,  filed  a  petition  in  the  superior  court 
of  Santa  Oiara  county,  which  petition  was  ac- 
companied by  the  written  request  of  Samuel 
Taylor,  the  father,  asking  fo  he  appointed 
guardian  of  the  person  and  estate  of  said  mi- 
nor. On  July  18,  1897,  before  action  on  said 
petition,  the  father  died.  After  the  death  of 
the  father,  and  In  October,  1897,  by  proceed- 
ings in  the  superior  court  of  Sacramento 
county  the  said  minor  was  adopted  by  the 
Parkhursts,  who  entered  Into  and  executed 
the  agreement  required  by  the  Code  in  such 
cases.  The  record  is  silent  as  to  whether, 
or  not  the  Parkhursts  at  the  time  of  the  pro- 
ceedings for  adoption  had  any  notice  of  the 
application  of  Maud  Taylor  to  be  appointed 
guardian.  On  the  19th  day  of  March,  1898, 
the  said  Parkhursts  filed  a  written  answer, 
and  contest  to  the  petition  of  Maud  Taylor, 
In  which  they  denied  that  the  minor  was  a 
resident  of  Santa  Clara  county,  and  alleged 
that  he  was  at  the  time  of  filing  the  petition, 
and  continued  to  be,  a  resident  of  Sacramen- 
to county,  and  further  alleged  the  proceed- 
ings of  adoption,  showing  that  said  minor 
was  adopted  by  them  in  October,  1897.  After 
bearing  the  evidence,  and  upon  the  facts 
herein  stated,  the  court  made  an  order  ap- 
pointing Maud  Taylor,  the  sister,  guardian 
of  the  person  and  estate  of  the  said  minor. 
A  minor  must  be  an  inhabitant  or  resident 
of  the  county  In  which  the  appointment  of 
a  guardian  Is  made.  In  order  for  the  court  to 
have  jurisdiction  to  make  the  appointment 
Code  Civ.  Proc.  §  1747;  In  re  Raynor,  74 
Cal.  424,  16  Pac.  229;  Rodg.  Dom.  Rel.  § 
848;  Harding  v.  Weld,  128  Mass.  589;  Schou- 
ler,  Dom.  ReL  p.  424.  There  Is  no  different, 
principle  laid  down  in  Re  Danneker,  67  Cal. 
645,  8  Pac.  514.  In  fact,  in  that  case  it 
is  said:  "Letters  will  be  issued.  If  necessary, 
by  the  court  of  the  county  where  it  may  be 
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legally  determined  the  child  resides."  After 
the  minor  was  adopted  In  October,  1807,  hiS 
residence  was  that  of  the  Parkhursts,  who 
adopted  him.  Civ.  Code,  f  228;  Pol.  Code, 
S  52,  subd.  4;  Jacobs.  Dom.  §|  247,  248;  Young- 
er V.  Younger,  106  Cal.  379,  39  Pac.  779; 
Washburn  v.  White.  140  Mass.  569,  5  N.  E. 
813.  We  think  the  bill  of  exceptions  pur- 
ports to  glye ,  all  the  evidence  upon  which 
the  court  acted.  After  giving  certain  evi- 
dence and  facts,  It  is  recited  therein,  "Upon 
the  foregoing  facts  in  evidence,  and  the  testi- 
mony of  Maud  Taylor,  hereinafter  set  forth, 
the  said  matter  was  on  the  25th  of  March, 
3898,  submitted  to  the  court  for  its  decision." 
Then  follows  the  testimony  of  Maud  Taylor. 
In  the  specifications  and  exceptions  it  is 
stated  that  by  the  adoption  the  child  be- 
came, to  all  Intents  and  purposes,  the  child  of 
the  parents  adopting  it,  and  that  the  evi- 
dence shows  that  at  the  time  of  hearing  the 
petition  the  child  was  a  resident  of  Sacra- 
9iento  county.  It  is  presumed  that  the  bill 
of  exceptions  contains  all  the  evidence  rela- 
tive to  the  above-speclfled  points.  Associa- 
tion V.  Willard,  48  Cal.  610. 
It  follows  that  the  order  should  be  reversed. 

We  concur:    SMITH,  C;   GRAY,  0. 

PER  CURIAM.    For  the  reasons  given  In 
the  foregoing  opinion,  the  order  Is  reversed. 


(181  Cal.  215) 

RAISOH  V.  SAUSALITO  LAND  &  FERRY 

CO.    (S.  F.  2,458.) 

(Supreme  Court  of  California.    Dec.  29,  1900.) 

COURTS-JURISDICTION— APPEAL,   AND    ERROR 
—TITLE  TO  L.AND— MATTER  OP  RECORD. 

1.  Where  defendant,  in  an  action  before  a 
JDstice  ol  the  peace  for  a  mone^  demand  less 
than  the  amount  necessary  to  give  the  circuit 
court  original  jurisdiction,  failed  to  raise  the 
issue  of  title  to  realty,  and  have  the  case  cer- 
tified to  the  circuit  court,  as  required  by  Code 
CSv.  Proc.  i  838,  but  judgment  was  had,  and 
defendant  appealed  to  the  circuit  court  on 
questions  of  law  and  fact,  where  the.case  was 
tried  without  its  being  made  to  appear  of  rec- 
ord that  title  would  be  involved,  the  jurisdic- 
tion of  the  circuit  court  was  appellate,  and  not 
original,  as  where  the  case  is  certified  by  the 
justice;  and  hence,  under  the  constitution,  giv- 
ing the  supreme  court  jurisdiction  to  review 
judgments  of  the  circuit  court  only  where  its 
jurisdiction  is  original,  the  judgment  rendered 
by  the  circuit  court  was  final,  and  the  supreme 
court  was  without  jurisdiction  to  review  it. 

2.  Statement  of  counsel,  made  for  the  pur- 
pose of  having  the  evidence  taken  down,  that 
the  case  involved  title  to  land,  cannot  be  ac- 
cepted as  a  substitute  for  matter  of  record  to 
show  that  title  was  involved,  from  which  the 
jurisdiction  of  the  court  is  to  be  ajacertained. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  James  M. 
Troutt,  Judge. 

Action  by  A.  J.  Raisch  against  the  Sausali- 
to  Land  &  Ferry  Company.  From  a  judg- 
ment of  the  circuit  court  afHrming  a  Justice's 
judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Dismissed. 


Robt.  narrlson,  for  appellant.  D.  H. 
Whittemore,  for  respondent. 

HARRISON,  J.  Motion  to  dlaniss  the  ap- 
peal. The  plaintiff  brought  this  action  in  the 
justice's  court  to  recover  from  the  defendant 
the  sum  of  $299,  alleging  in  his  complaint 
that  his  assignor  had  entered  into  a  contract 
with  the  defendant  for  the  doing  of  certain 
work  in  improving  a  street  in  Sausalito,  and 
that  the  defendant  had  agreed  to  pay  the 
above  sum  therefor.  The  defendant  answer- 
ed the  complaint  by  a  general  denial,  and  al- 
so pleaded  as  a  separate  defense  a  former 
judgment  in  its  favor  upon  the  same  cause  of 
action.  The  cause  was  tried  In  the  justice's 
court,  and  judgment  rendered  in  favor  of  the 
plaintiff,  from  which  the  defendant  appealed 
to  the  superior  court  upon  questions  of  both 
law  and  fact  Upon  the  trial  in  the  superior 
court  Judgment  was  rendered  In  favor  of  the 
plaintiff,  from  which  the  defendant  has  ap- 
pealed to  this  court.  The  plaintiff  now  moves 
to  dismiss  the  appeal  upon  the  ground  that 
this  eourt  has  no  Jurisdiction  to  entertain  the 
same;  that,  the  amonnt  of  his  demand  being 
less  than  $300,  the  Justice's  court  had  Juris- 
diction of  the  case,  and  the  Judgment  of  the 
superior  court  uiwn  the  appeal  therefrom  is 
final.  The  motion  is  resisted  by  the  appellant 
upon  its  claim  that  the  case  is  one  wherein 
the  title  or  possession  of  real  estate  is  in- 
volved. 

The  constitution  gives  original  jurisdiction 
to  the  superior  court  and  appellate  Jurisdic- 
tion to  this  court  In  all  caaes  at  law  in  which 
the  title  or  right  of  possession  of  real  estate 
is  involved,  but  denies  such  Jurisdiction  la 
those  cases  at  law  in  which  the  demand,  ex- 
clusive of  interest,  is  less  than  $300.  The  ap- 
pellate Jurisdiction  of  this  court  over  the  Judg- 
ments of  the  superior  court  is  limited  to  the 
cases  in  which  that  court  is  entitled  to  exer- 
cise original  Jurisdiction,  and  does  not  extend 
to  a  review  of  its  action  in  which  it  exer- 
cises only  an  appellate  Jurisdiction.  If  the 
plalntifiTs  demand  is  less  than  $300,  the  su- 
perior court  win  have  no  original  jurisdiction 
to  try  the  case,  unless  it  appear  upon  the 
record  before  it  that  it  involves  a  question  of 
which  the  constitution  has  given  It  original 
Jurisdiction.  The  Jurisdiction  of  a  court  over 
any  subject-matter  that  is  not  included  with- 
in its  general  Jurisdiction  must  appear  upon 
the  record  of  its  proceedings.  A  plaintiff 
may  invoke  the  Jurisdiction  of  the  superior 
court  when  the  title  or  right  of  possession  of 
real  estate  is  involved,  irrespective  of  the 
amount  of  his  money  demand,  by  alleging 
that  fact  in  his  complaint,  and  setting  forth 
the  matters  out  of  which  the  question  arises 
(Holman  v.  Taylor,  31  Cal.  338;  Copertini  v. 
Oppermann,  76  Cal.  181,  18  Pac.  250);  but. 
when  his  demand  is  for  less  than  $300,  and 
he  brings  an  action  therefor  in  the  justice's 
court  without  showing  that  such  question  Is 
involved,  if  the  defendant  would  invoke  the 
jurisdiction  of  the  superior  court  he  must 
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comply  with  the  procedure  authorized  there- 
for (Boyd  V.  Railway  Co.,  126  Cal.  574,  58 
Pac.  1046).  The  mode  In  -which  the  Jurisdic- 
tion of  a  court  may  be  Invoked  by  a  litigant 
Is  regulated  by  the  legislature,  and  in  this 
state  Is  defined  In  the  Code  of  Civil  Proce- 
dure. Section  838,  Code  Civ.  Proc.,  declares 
that  the  parties  to  an  action  In  the  Justice's 
court  cannot  give  evidence  upon  any  question 
which  Involves  the  title  or  possession  of  real 
property,  and  that  that  court  cannot  try  any 
Issue  presenting  such  question.  It  also  pro- 
vides that,  "If  It  appear,  from  the  answer  of 
the  defendant,  verified  by  his  oath,  that  the 
determination  of  the  action  will  necessarily 
Involve  the  question  of  title  or  possession  to 
real  property,"  the  Justice  must  suspend  all 
further  proceedings  In  the  action,  and  certify 
the  pleadings  to  the  superior  court.  Under 
this  section  the  Justice  has  no  authority  to 
certify  the  pleadings  to  the  superior  court, 
nor  will  the  superior  court  obtain  Jurisdiction 
of  the  case  by  his  certifying  them  to  it,  un- 
less the  defendant  shall  have .  presented  In 
the  Justice's  court  an  answer,  verified  by  his 
oath,  that  such  question  is  necessarily  in- 
volved In  the  determination  of  the  action. 
When  the  case  is  thus  certified  to  the  su- 
perior court,  the  jurisdiction  exercised  by  it 
is  not  an  appellate  Jurisdiction,  but  is  the 
original  Jurisdiction  given  it  over  this  ques- 
tion by  the  constitution.  Arroyo  Ditch  & 
Water  Co.  v.  Superior  Court  of  Los  Angeles 
C5o.,  92  Cal.  47,  28  Pac.  54.  Section  838,  Code 
Civ.  Proc.,  declares  that  In  such  case  "the  su- 
perior court  shall  have  over  the  action  the 
same  Jurisdiction  as  If  It  bad  been  commenced 
therein.'*  Over  its  Judgment,  therein  render- 
ed, this  court  has  an  appellate  Jurisdiction. 

In  the  present  case  it  in  no  respect  appear- 
ed from  the  pleadings  in  the  justice's  court 
that  the  title  or  right  of  possession  of  real 
estate  was  involved  in  the  action.  The  com- 
plaint is  merely  a  money  demand,  alleged  to 
be  due  upon  a  personal  contract.  The  de- 
fendant did  not  file  a  verified  answer,  nor 
does  It  appear  that  any  evidence  was  offered 
in  the  Justice's  court  upon  any  question  which 
involved  the  title  or  possession  of  real  prop- 
erty. The  Justice  had  no  authority,  there- 
fore, and  was  not  aslted,  to  transfer  the  case 
to  the  superior  court;  but  the  parties  pro- 
ceeded to  a  trial  before  him,  In  which  Judg- 
aient  was  rendered  in  favor  of  the  plaintiff. 
From  tills  Judgment  the  defendant  appealed 
to  the  superior  court  upon  questions  of  both 
law  and  fact  The  Jurisdiction  of  the  su- 
perior court  to  try  the  ease  was,  therefore,  an 
appellate,  and  not  an  original.  Jurisdiction, 
and  It  proceeded  to  try  the  case  de  novo,  as 
required  by  section  976,  Code  Civ.  Proc.  No 
amendment  of  its  answer  was  asked  by  the 
defendant,  nor  was  it  made  to  apiiear  to  the 
court  by  any  matter  of  record  that  the  de- 
termination of  the  case  would  present  any 
question  involving  tl^e  title  or  possession  of 
real  property.  It  is  recited  In  the  statement 
of  the  case  that  at  the  opening  of  the  trial 


the  attorney  for  the  plaintiff  stated  that,  "as 
the  case  involved  the  title  or  possession  of 
real  property,  he  desired  that  the  evidence 
be  taken  by  the  reporter,  and  that  the  usual 
findings  be  made";  but  the  statement  of 
counsel,  made,  as  it  appears,  for  that  special 
purpose,  is  not  the  equivalent  of,  nor  can  it 
be  made  a  substitute  for,  matter  of  record, 
from  which  the  Jurisdiction  of  the  court  is  to 
be  ascertained.  Although  the  proceedings  at 
the  trial  in  a  matter  In  which  the  court  had 
only  appellate  Jurisdiction  cannot  be  consider- 
ed for  the  purpose  of  determining  whether  it 
might  not  have  had  original  Jurisdiction'  if 
it  had  been  properly  invoked,  yet  we  have 
examined  the  statement  of  the  case,  and  do 
not  find  that  evidence  was  offered  by  either 
party  upon  any  question  which  involved  the 
title  or  right  of  possession  of  real  estate,  or 
that  the  determination  of  the  case  involved 
such  question.  As  It,  therefore,  appears  from 
the  record  on  appeal  that  the  superior  court 
was  merely  In  the  exercise  of  Its  appellate 
Jurisdiction,  it  follows  that  the  appeal  from 
its  Judgment  therein  to  this  court  is  unau- 
thorized.   The  appeal  is  dismissed. 


We  concur:  VAN  DYKE,  J,;  GAROUTTE, 


J. 


(131  Cal.  231) 
PEOPLE  r.  ARLINGTON.     (Cr.  647.) 
(Supreme  Court  of  California.    Dec.  29,  1900.) 

CRIMINAL   LAW— CREDIBILITT   OF  WITNESSES 
—REASONABLE   DOUBT— INSTRUCTIONS. 

1.  Under  Code  Qv.  Proc.  S  2061,  subd.  3,  au- 
thorizing the  court  to  instruct  that  u  witness 
false  in  one  part  of  his  testimony  is  to  be  dis- 
trusted in  others,  it  is  not  error  for  the  court, 
after  instructing  in  the  language  of  such  sub- 
division, to  add  that,  if  the  jury  lind  that  any 
witness  has  willfully  testified  falsely  to  any 
material  matter,  they  have  a  right  to  entirely 
disregard  his  testimony. 

2.  Under  Ode  CSv.  Proc.  §  2061,  subd.  3, 
authorizing  the  court  to  instruct  that  a  wit- 
ness false  in  any  part  of  his  testimony  is  to 
be  distrusted  in  others,  the  court  cannot  single 
out  a  particular  witness,  and  apply  such  sec- 
tion to  him. 

3.  A  contention  that  the  court  erred  in  its  ia- 
struction,  as  not  based  on  evidence,  cannot  be 
sustained  where  the  bill  of  exceptions  does  not 
bring  up  all  the  evidence. 

4.  The  court's  instructing  that  the  accused 
was  presumed  to  be  innocent,  and  was  not  re- 
quired to  prove  himself  innocent  until  the  pros- 
ecution had  proven  his  guilt  beyond  a  reason- 
able donbt,  does  not  deprive  accused  of  the 
presumption  of  innocence  at  some  time  in  the 
trial,  where  it  was  further  stated  that  the 
presumption  abided  with  accused  throughout 
the  trial  of  the  case,  until  the  evidence  con- 
vinced the  jury  to  the  contrary  beyond  all  rea- 
sonable doubt. 

Department  2.  Appeal  from  superior  court, 
Alameda  county;  S.  P.  Hall,  Judge. 

A.  Arlington  was  convicted  of  grand  lar- 
ceny, and  from  the  Judgment  and  an  order 
denying  his  motion  for  a  new  trial  he  ap- 
peals.   AlBrmed. 

J.  E.  McElrath,  for  appellant  Atty.  Gen. 
Ford,  for  the  People. 
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PER  CURIAM.  Defendant  was  charged 
with  the  crime  of  grand  larceny  and  of  two 
prior  convictions  for  the  Ulce  offense.  He 
was  found  guilty  by  the  jury,  'and  the  court 
sentenced  him  to  Imprisonment  in  the  state 
prison  during  bis  natural  life.  The  appeal 
is  from  the  Judgment  and  from  the  order 
denying  defendant's  motion  for  a  new  trial. 
There  is  no  brief  for  respondent.  Appel- 
lant's points  reiate  exclusively  to  the  in- 
structions of  the  court 

1.  The  point  first  presented  arises  on  the 
following  instruction:  "I  Instruct  you,  gen- 
tlemen of  the  Jury,  that  a  witness  false  in 
one  part  of  his  or  her  testimony,  as  the  case 
may  be,  is  to  be  distrusted  in  others.  And  if 
you  find  that  any  witness  in  this  case  has  will' 
fully  testified  falsely  to  any  material  matter  in 
the  case,  you  have  a  right  to  entirely  disregard 
and  cast  aside  the  testimony  of  such  witness." 
The  first  part  of  the  instruction  is  In  the 
language  of  section  2061,  subd.  3,  of  the  Code 
of  Civil  Procedure,  and  is  not  objected  to; 
but  the  latter  part.  In  italics,  is  urged  as  prej- 
udicial to  defendant,  because  It  tended  to 
confuse  the  jury,  and  prevent  them  from 
giving  proper  consideration  to  the  facts  of 
the  case;  and,  besides,  is  erroneous  as  em- 
bodying any  part  of  the  law  of  this  state. 
Appellant's  counsel  review  at  some  length 
the  decisions  in  which  this  provision  of  the 
Code  has  been  commented  upon,  and  con- 
cludes that' much  confusion  exists  as  to  Its 
meaning;  and  the  learned  counsel  Insists 
that  the  rule  was  laid  down  In  People  v. 
Paulsen,  115  Cal.  6,  46  Pac.  734,  to  the  effect 
that  the  language  of  the  statute  should  be 
followed  without  ampllflcation  or  modifica- 
tion. We  do  not  so  understand  that  case. 
The  trial  court  had  used  the  phrase  "may 
be  distrusted,"  instead  of  "Is  to  be'  dis- 
trusted," and  It  was  with  reference  to  this 
change  In  phraseology  that  It  was  suggest- 
ed as  safer  and  better  to  follow  the  lan- 
guage of  the  statute.  That  the  trial  court 
may  amplify  the  Code  rule  substantially  as 
was  done  In  the  present  case  was  decided 
to  People  V.  Flynn,  73  Cal.  511,  15  Pac.  102, 
and  that  it  should  be  so  is  laid  down  In  Peo- 
ple V.  Plyler,  121  Cal.  160,  53  Pac.  553.  The 
instruction  there  read  as  follows:  "If  you 
are  satisfied  that  any  witness  has  willfully 
testlQed  falsely  in  regard  to  any  one  person, 
or  any  one  particular  fact  in  the  case,  then 
you  are  authorized  to  distrust  his  or  her  tes- 
timouy  in  all  particulars;  that  Is,  you  may 
reject  it  entirely,  if  you  choose  to  do  zo,  or 
you  may  reject  it  In  part  and  receive  it  In 
part,  as  you  find  it  contradicted  or  sustained 
by  other  testimony,  as  you  are  satisfied  ol  Its 
truth  or  falsity."  See,  also.  People  v.  Clark, 
84  Cal.  573,  24  Pac.  313.  where  a  similar  in- 
struction was  upheld;  and  the  rule  is  sus- 
tained by  what  was  said  with  considerable 
amplification  in  People  v.  Sprague,  53  Cal. 
491,  quoted  approvingly  in  White  T.  Disher, 
67  Cal.  402,  7  Pac.  826. 

2.  The  defendant  requested  and  was  re- 


fused the  following  Instruction:  "If  you  be- 
lieve that  the  prosecutrix  testified  falsely 
about  being  in  San  Francisco  on  the  night  of 
April  14,  ISOO,  she  Is  to  be  distrusted  in  other 
parts  of  her  testimony."  The  court  did  not 
err.  The  Instruction  first  above  considered 
applied  to  all  the  witnesses.  In  the  case,  and. 
besides.  It  would  have  been  improper  to  sin- 
gle out  a  partifcular  witness,  and  apply  to 
him  or  to  her  the  rule  In  question.  Thomas 
v.  Gates,  126  Cal.  1,  58  Pac.  315. 

3.  The  court  charged  the  Jury  as  follows: 
"Before  you  can  find  him  [defendant]  guilty 
of  grand  larceny,  you  must  be  satisfied  be- 
yond all  reasonable  doubt  that  he  stole  from 
the  prosecuting  witness,  Minnie  M.  Smith,  of 
her  personal  property,  money  in  excess  of 
the  value  of  fifty  dollars;  but  If  yon  find 
that  he  stole  such  money,  but  are  not  satis- 
fled  that  the  amount  thereof  exceeded  fifty 
dollars,  you  can  only  find  him  guilty  of  petit 
larceny."  Section  678,  Pen.  Code,  provides 
that,  "wherever  In  this  Code  the  character 
or  grade  of  the  offense,  or  its  punishment.  Is 
made  to  depend  upon  the  value  of  the  prop- 
erty, such  value  shall  be  estimated  exclu- 
sively in  United  States  gold  coin."  The 
court  elsewhere  in  Its  Instructions  referred 
to  the  Indictment  as  charging  defendant  with 
having  stolen  "two  hundred  and  fourteen 
dollars,  of  the  value  of  two  hundred  and 
fourteen  dollars,  In  lawful  money  of  the  Unit- 
ed States";  and  again  reference  is  made  to 
some  of  this  money  as  "bills  of  currency  o£ 
the  United  States,"  or  as  "greenbacks,"  or  as 
"fifty-dollar  bills."  but  the  court  does  not 
tell  the  Jury  In  estimating  the  value  of  these 
greenbaclcs  or  bills  that  they  are  to  "esti- 
mate their  value  In  gold  coin  of  the  United 
States."  The  evidence  was  that  the  money 
stolen  consisted  of  two  $60  greenbacks,  five 
$20  greenback  bills,  a  $10  piece  of  gold,  and 
$4.85  in  various  denominations  of  silver  coin. 
The  contention  Is  that  there  was  no  testi- 
mony offered  to  show  the  meaning  of  Uie 
word  "greenbacks,"  or  instruction  that  their 
value  was  to  be  estimated  In  gold  coin.  The 
bill  of  exceptions  does  not  bring  up  all  tb« 
evidence,  and  what  appears  is  stated  in  the 
bill  to  bear  only  "upon  the  defendant's  ex- 
ceptions hereinafter  to  be  stated."  We  find 
no  exception  on  the  point  now  raised,,  and, 
as  the  presumption  Is  that  there  was  evl> 
dence  to  meet  the  requirements  of  the  law. 
it  was  Incumbent  on  defendant  to  show  af- 
firmatively that  there  was  no  such  evidence. 
The  question  now  raised  is  not  necessarily 
Involved  by  the  appeal. 

4.  The  court  charged  the  Jury  as  follows: 
"The  charge  In  the  toformatlon  puts  upon 
the  prosecution  the  burden  of  provtog  that  he 
Is  guilty  of  the  charge  laid  in  the  Information 
beyond  all  reasonable  donbt.  In  other  words, 
gentlemen,  the  defendant  at  the  outset  of 
this  trial  Is  presumed  to  be  an  Innocent  man. 
He  Is  not  required  to  prove  himself  inno- 
cent, or  to  put  In  any  evidence  at  all  upon 
that  subject  until  the  prosecution  has  proven 
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to  your  satisfaction  and  beyond  all  reasonable 
doubt  that  be  is  guilty.  Now,  in  considering 
tbe  testimony  In  the  case,  you  must  look  at 
tbat  testimony,  and  view  it  in  the  light  of 
that  presumption  which  the  law  clothes  him 
with,  that  he  is  innocent,  and  it  Is  a  presump- 
tion that  abides  with  him  throughout  the  trial 
of  the  case,  until  the  evidence  convinces  you 
to  the  contrary  beyond  all  reasonable  doubt." 
It  is  claimed  that  the  effect  of  this  instruc- 
tion was  to  deprive  defendant  of  the  presump- 
tion of  Innocence  at  some  time  throughout 
the  trial,  before  the  Jury  should,  by  their 
verdict,  determine  to  the  contrary;  that  the 
Jury  were.  In  effect,  told  that  when  the  pros- 
ecution closed  ita  evidence,  and  the  defend- 
ant was  called  upon  to  put  in  his  defense,  at 
tbat  point  of  time  the  presumption  of  inno- 
cence with  which  the  defendant  was  cloth- 
ed ceased  to  operate.  There  is  no  doubt  but 
tbat  the  presumption  of  Innocence  continues 
not  only  during  the  tailing  of  the  testimony, 
but  during  the  deliberations  of  the  jury,  and 
iintU  they  "reach  a  verdict  (People  v.  Mc- 
Xamara,  94  CaL  606,  29  Fac  953);  and,  if 
It  could  fairly  be  said  that  the  instruction 
deprived  the  defendant  of  the  full  operation 
of  this  rule,  we  should  not  hesitate  to  hold 
the  error  to  be  preJudiciaL  But  we  cannot 
BO  Interpret  the  meaning  of  the  instruction. 
The  court  told  the  Jury  that  "it  Is  a  pre- 
sumption tbat  abides  with  him  throughout 
tbe  trial  of  the  case,"  and  we  do  not  think 
tbe  language  "until  the  evidence  convinces 
you  to  the  contrary  beyond  all  reasonable 
doubt"  cpnveyed  tbe  Impression  that  the  pre- 
sumption ceased  to  operate  at  the  close  of 
the  evidence  of  the  prosecution,  or  at  any 
time  before  the  Jury  had  finally  determined 
npon  a  verdict.  The  court  meant,  and  we 
think  must  have  been  by  the  Jury  under- 
stood to  mean,  that  the  presumption  remain- 
ed to  the  last  with  defendant,  and  until  in 
tbdr  deliberations  upon  tbe  evidence  they 
I>ecame  convinced  of  his  guilt.  When  the 
Jury  reached  'that  conclusion  on  the  whole 
evidence,  and  beyond  a  reasonable  doubt,  of 
course  the  presumption  disappeared,  and 
should  disappear.  Tbe  Judgment  and  order 
are  affirmed. 

(in  Csl.  263) 

BLANOHARD   v.    HARTWELL.   et   al. 
(L.  A.  1,018.) 

(Supreme  Court  of  Oaliforaia.    Dec.  2&,  1900.) 

MUNICIPAL.    CORPORATIONS— CHARTER— ADOP- 
TION—AMENDMENT. 

1.  Const,  art.  11,  §  8,  authorizes  a  city  to 
frame  a  charter  tor  its  own  government  by 
caosing  a  board  of  freeholders  to  be  elected  to 
prepare  a  charter,  which  may  be  adopted  by  a 
majority  vote  of  the  electors  and  by  tlie  legis- 
lature, and  provides  that  the  charter  may  aft- 
erwards be  amended  at  intervals  of  not  less 
than  two  years,  by  proposals  submitted  by  the 
legislative  authority  of  the  city.  Beld,  that  the 
payment  of  the  expenses  of  a  board  of  freehold- 
ers elected  by  a  city  already  having  a  freehold 
charter,  to  prepare  a  new  charter,  will  be  en- 
joined,  since  such  city   can  only   change  the 


charter  by  the  procedure  provided  for  making 
amendments. 

2.  Pol.  Code,  §  1188,  prescribing  the  methods 
of  nominating  candidates  for  office,  does  not 
authorize  proceedings  to  elect  a  board  of  free- 
holders, for  the  purpose  of  preparing  a  city 
charter,  to  be  instituted  by  citizens  of  the  city, 
as  Const,  art.  11,  S  8,  authorizing  the  election 
of  such  a  board,  requires  that  they  be  caused 
to  be  elected  by  the  city,  which  can  act  only 
through  its  council. 

Henshaw,  J.,  dissenting. 

In  bank.  Appeal  from  superior  court,  Los 
Angeles  county;  M.  T.  Allen,  Judge. 

Extended  (pinion.  For  original  opinion, 
see  62  Pac.  509. 

M.  L.  Graff,  for  appellant  R.  H.  F.  Varlel, 
for  respondents. 

TEMPLE,  J.  This  action  Is  by  a  taxpayer 
to  enjoin  the  city  treasurer  of  Los  Angeles 
and  the  city  from  paying  the  expenses  of  a 
certain  board  claiming  to  be  a  board  of  free- 
holders elected  to  prepare  a  charter  for  the 
dty.  The  city  of  l.«8  Angeles  already  had  a 
freeholders'  charter,  which  was  approved  by 
the  legislature  In  January,  1889.  In  that 
year  a  board  of  freeholders  was  again  elect- 
ed, which  formed  a  new  charter,  which  was 
submitted  to  the  Inhabitants  of  the  city  for 
their  approval,  but  was  rejected.  In  July  of 
tbe  present  year  another  board  was  elected, 
and  formally  gnallfled,  and  is  proceeding  to 
prepare  a  new  charter.  Tbe  case  was  sub- 
mitted upon  the  stipulated  facts.  The  de* 
fendants  had  Judgment,  and  plaintiff  appeals. 

The  constitutional  provisions  bearing  upon 
this  matter  are  contained  in  section  8,  art. 
11.  So  far  as  material  here,  it  is  as i follows: 
Any  city  having  the  requisite  population  may 
frame  a  charter  for  Its  own  government  by 
causing  a  board  of  15  freeholders  to  be  elect- 
ed to  prepare  a  charter,  which,  in  the  mode 
specified  in  the  section,  shall  be  submitted  to 
the  qualifled  electors  of  the  city;  and,  if 
approved  by  a  majority  of  them  and  by  the 
legislature.  It  will  become  tbe  charter  of  said 
city  and  the  orgiinic  law  thereof,  and  super- 
sede any  existing  charter  and  amendments 
thereof,  and  all  laws  Inconsistent  with  such 
diarter.  It  is  then  provided,  as  to  amend- 
ments: "The  charter  so  ratified  may  be 
amended  at  Intervals  of  not  less  than  two 
years  by  proposal  therefor,  submitted  by  the 
legislative  authority  of  the  city  to  the  quail- 
fled  electors  thereof,  at  a  general  or  special 
election,  held  at  least  forty  days  after  the 
publication  of  such  proposals  for  twenty  days 
in  a  daily  newspaper  of  general  circulation 
in  such  city,  and  ratified  by  at  least  three- 
fifths  of  the  qualifled  electors  voting  thereat, 
and  approved  by  the  legislature  as  herein 
provided  for  the  approval  of  the  charter.  In 
submitting  any  such  charter,  or  amendments 
thereto,  any  alternative  article  or  proposition 
may  be  presented  for  the  choice  of  the  voters, 
and  may  be  voted  on  separately  without  prej- 
udice to  others"  In  People  v.  Gunn,  85  Cal. 
238,  24  Pac.  718,  the  provisions  of  this  section 
In  regard  to  the  mode  of  framing  and  adept- 
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)ng  a  frwliolders'  charter  in  the  first  Instance 
were  discussed,  and  It  was  held  that  the  pro- 
cedure prescribed  mu8t  be  strictly  pursued. 
This  conclusion  was  based  largely  upon  the 
ground  that  the  procedure  was,  under  consti- 
tutional provisions,  expressly  declared  to  be 
mandatory  and  prohibitory,  and  it  Is  said, 
■"Under  such  provisions  the  mode  Is  the  meas- 
ure of  the  power.''  Upon  this  point  the  deci- 
sion has  never  been  questioned,  so  far  as  I 
am  advised.  Since  a  procedure  for  the 
amendment  of  such  a  charter  Is  expressly 
provided,  the  presumption  would  be  (inde- 
pendently of  the  declaration  that  all  the  pro- 
visions of  the  constitution  are  mandatory  and 
prohibitory  unless  the  contrary  is  expressly 
stated)  that  such  mode  is  exclusive.  Under 
such  a  constitution  this  seems  indisputable. 
The  one  mode  of  amendment  is  commanded, 
and  all  others  are  prohibited.  But  every  fea- 
ture of  the  prescribed  mode  indicates  that  It 
Is  exclusive.  It  can  be  amended  only  once  In 
two  years.  This  would  be  a  vain  restriction 
If  nevertheless  the  charter  can  be  amended 
by  framing  a  new  charter  (as  remarked  at 
the  argument)  every  00  days.  Here  Is  a 
clear  and  positive  constitutional  policy,  cal- 
culated to  Insure  some  degree  of  permanency 
and  to  prevent  frequent  clianges.  Such  is 
the  prescribed  policy.  People  may  difter  as 
to  Its  wisdom.  It  certainly  Is  the  law.  In 
the  second  place,  It  prescribes  a  different 
notice  from  that  required  upon  the  adoption 
of  the  charter  in  the  first  Instance,  and  pro- 
vides that  alternate  propositions  may  be  sub- 
mitted for  the  choice  of  electors.  These  are 
both  Important  matters,  not  only  providing 
for  greater  deliberation,,  but  enabling  the 
electors  to  decide  by  direct  vote  between  dif- 
ferent proposed  policies,  thus  bringing  local 
self-government  nearer  to  the  Individual  vo- 
ter. No  one  should  be  permitted  to  deprive 
the  electors  of  this  privilege  by  compelling 
them  to  vote  upon  a  dlfTerent  proposition,  to 
wit,  whether  they  will  adopt  a  new  scheme 
as  a  whole  or  not.  I  regard  the  right  to 
submit  specific  amendments  as  a  matter  of 
great  importance,  but,  whether  Important  or 
not,  such  is  the  constitutional  scheme.  In 
the  third  place,  the  amendment  must  be  ap- 
proved by  a  majority  of  three-fifths  of  the 
qualified  electors.  A  charter  may  be  adopted 
by  a  majority  vote  of  such  electors.  This  is 
also  a  provision  favoring  permanence,  and 
against  changes  made  under  temporary  ex- 
citement. What  a  fatuous  limitation  or  re- 
qulrement  this  would  be,  if  the  policy  thus 
clearly  indicated  could  be  defeated  by  adopt- 
ing a  new  charter  once  in  60  days  by  a  mere 
majority  vote!  A  new  charter,  if  It  could  be 
framed,  would  be  but  an  amendment  of  the 
charter  It  displaced.  In  the  mode  provided, 
every  section  of  an  existing  charter  could  be 
radically  changed.  A  newly-framed  charter 
could  adopt  all  sections  of  the  old,  save  one. 
If  it  was  thought  desirable  to  change  but  one 
simple  provision,  and  doubts  were  entertained 
whether  a  three-fifths  vote  could  be  obtained, 


schemers,  if  the  power  existed,  could  accom- 
plish their  purpose  by  framing  a  new  charter. 
In  view  of  such  a  proposition,  how  foolish 
this  carefully  prepared  provision  for  amend- 
ments, with  its  limitations,  which  has  been 
three  times  adopted  by  the  people  of  the 
state,  becomes!  The  principle  here  declared 
has  been  approved  in  numerous  cases,— 
among  them.  In  City  of  St.  Louis  v.  Dorr,  145 
Mo.  466,  41  S.  W.  1094,  46  S.  W.  976,  42  L.  B. 
A.  686;  State  v.  Ohase,  6  Ohio  St  528;  Ar- 
gentl  v.  City  of  San  Francisco,  10  Cal.  283; 
Zottman  v.  City  and  Coanty  of  San  Fran- 
cisco, 20  Cai  102;  French  v.  Teschemaiier. 
24  Cal.  550;  Gas  Co.  v.  Toberman,  61  CaL 
199;  Paving  Co.  t.  Hilton,  69  Cal.  479,  11 
Pac.  3. 

Reeves  v.  Anderson,  13  Wash.  17,  42  Pac. 
625,  is  not  altogether  in  point  A  freeholders' 
charter  there  was  like  ours  only  in  name. 
The  legislature,  which  could  amend  such 
charters  ad  libitum,  provided  a  mode  in 
which  the  city  councils  could  be  compelled  to 
call  an  election  to  elect  a  board  of  "freeholders 
to  frame  "a  new  charter  for  said  city  by 
altering,  changing,  revising,  adding  to  or  re- 
pealing their  existing  charter."  Since  the 
legislature  could  do  all  these  things  itself, 
the  most  Important  question  was  whether 
this  was  on  Improper  delegation  of  legisla- 
tive power.  The  court  held  that  it  was  not. 
and  this  really  settled  the  case.  The  chief 
Justice  took  that  view,  and  did  not  concur 
in  the  opinion  upon  the  point  here  involved. 
As  to  that  point  the  opinion,  which  was  not 
by  a  majority  of  the  court,  merely  states, 
without  argument  or  citation  of  authority, 
that  the  grant  of  power  to  frame  a  charter  is 
a  continuing  right  The  provisions  of  the 
constitution  of  the  state  of  Washington  are 
not  declared  to  be  mandatory  and  prohibi- 
tory, and  the  charter  was  at  the  mercy  of 
the  legislature;  and,  when  It  is  added  that 
the  (pinion  was  not  by  a  majority  of  the 
court  It  has  not  much  value  as  authority. 
But  there  a  mode  was  provided  by  which  the 
council  could  be  compelled  to  call  an  election 
upon  a-  mere  petition.  Here  the  movement 
can  only  be  initiated  by  the  city  council,— 
the  legislative  body  of  tlie  city.  The  consti- 
tution provides  that  the  city  shaU  cause  the 
election  to  be  held.  The  city  can  only  act 
through  its  legislature.  Counsel  asserted  at 
the  argument  that  the  people  could  initiate 
the  movement  under  section  1188  of  the  Po- 
litical Code,  but  did  not  stop  to  show  how 
imder  those  provisions  it  could  be  done. 
There  Is  no  mode  provided  In  that  section  or 
in  any  other,  and,  as  to  the  city  having  a 
freeholders'  charter,  it  is  at  least  doubtful 
if  such  a  law  could  be  enacted,  even  though 
It  were  held  that  tlie  right  to  frame  a  charter 
is  a  continuing  right  Nor  is  it  true  that  to 
hold  that  this  constitutional  mode  of  amend- 
ment Is  exclusive  restricts  to  any  extent  the 
power  of  the  pcc^le  to  cause  desired  amend- 
ments to  be  proposed,  except  that  this  can 
only  be  done  once  in  two  years.     It  would 
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seem  as  easy  to  Induce  the  conndl  to  submit 
desired  antendments  as  to  Induce  them  to 
call  an  election  for  a  board  of  freeholders, 
mpposlns  them  to  hava  that  power.  Judg- 
ment of  reversal  was  entered  at  the  October 
term,  1900,  at  hpa  Angeles. 

W*  concur:  HARRISON.  X;  UcFAB- 
UlND,  J.;   VAN  DYKE,  J. 

HENSHAW,  ir.  I  dissent,  under  the  con- 
viction that  the  constitutional  power  to 
frame  a  freeholders'  charter  Is  a  continuing 
one,  not  exhausted  by  Ita  single  exerdsa 


cm  Cal.  MO) 

PEOPLE  ▼.  RODLEY.    (Or.  643.)» 

(Supreme  Coart  of  California.    April  8,  1900.) 

PKRJURY— EVIDHNCa— SUFFICIHNCY  —  COMPB- 
TBNCT— INDICTMENT— JURY  — PANEL  —  UST 
-8BLBCTION— INSTRUCTIONS  —  CONSPIRACY 
—CO-CONSPIRATOR. 

1.  Defendant,  at  the  probate  of  a  will,  swore 
that  he  signed  in  the  presence  of  the  other  wit- 
Bess  and  the  testator,  at  testator's  request) 
who  declared  that  he  had  signed  it.  The  other 
'witness  pleaded  guilty  to  perjurr,  and  testified 
that  he  and  defendant  signed  the  will  several 
months  after  testator's  death;  that  defendant 
persuaded  him  to  do  so,  because  there  was  $5,- 
OOO  in  it  for  each  of  them.  Another  witness 
tcdd  of  defendant's  attempt  to  get  him  to  sign 
the  will  after  testator's  death,  and  that  Be 
'wonld  get  S3,000  for  so  doing.  Another  testi- 
fied that  the  principal  beneficial?,  who  also 
wrote  the  will  after  testator's  death,  offered 
him  $5,000  to  witness  it;  saying  that  she  was 
to  pay  defendant  that  amount  for  being  the 
other  witness.  Defendant,  whose  character 
'way  good,  denied  this  testimony,  but  was  un- 
corroborated. The  will  was  admitted  to  pro- 
bate, but  was  .afterwards  declared  invalid. 
JBda  sufficient  to  snstain  a  oonviction  for  per- 
jury. 

2.  Where  an  indictment  for  perjury  alleged 
that  the  statements  made  by  defendant  were 
then  and  there  false  and  untrue,  and  known 
by  him  to  be  so,  in  the  absence  of  a  demurrer 
it  is  a  sufficient  assignment  of  perjury,  with- 
in the  requirement  of  Pen.  Code,  |  966,  that 
the  indictment  contain  proper  allegations  of  the 
falsity  of  the  matter  m  which  perjury  is  -as- 
signed. 

3.  The  allegation  In  the  indictment  that  the 
testimony  alleged  to  be  false  was  then  and 
there  material  to  the  issue  and  matters  being 
beard  in  said  proceeding  is  a  sufficient  allega- 
tion as  to  materiality. 

4.  Where  the  grand  jury  presented  a  true 
bill  against  defendant  for  perjury  on  a  peti- 
tion for  letters  testamentary,  but,  after  retir- 
ing for  further  deliberation,  and  on  the  same 
day,  they  returned  into  court,  changing  the  in- 
dictment found  to  conform  to  the  fact  that  the 

E>tition  in  the  probate  proceedings  called  for 
tters  of  administration  with  the  will  annexed, 
on  which  amended  indictment  defendant  was 
mrraigned  and  tried,  there  was  nothing  of 
which  defendant  could  complain,  he  not  hav- 
ing been  arraigned  on  the  indictment  before 
stmendment,  since  such  a  mistake  may  be  cor- 
rected at  any  time  before  the  prisoner  has 
pleaded  and  the  jury  been  discharged. 

5.  Where  defendant  filed  an  affidavit  for  trial 
before  another  judge  because  of  prejudice,  as 
authorized  by  Code  Civ.  Proc.  |  1  lO.  and  coun- 
ter affidavits  of  the  judge  were  filed,  and  con- 
sidered by  the  court  in  determining  whether 
the  judge  was  disqualified,  without  objection  of 
defendant,  it  is  ton  late  to  make  such  ohjectlon 
on  appeal  from  conviction. 

'Bslwarlng  dralad  January  O,  IML 


6.  Under  Code  Civ.  Proc.  |{  206,  211,  provid- 
ing that  the  list  of  jurors  BhaJI  contain  the  num- 
ber ordered  by  the  conrt  to  be  sheeted  fron^ 
the  wards  and  townships  in  proportion  to  the 
number  of  inhabitants,  and  the  lists  to  he- 
kept  separate,  and  that  the  names  of  persons 
remaining  in  the  grand  or  petit  jnry  boxes  at 
the  end  of  the  year  who  haTe  not  been  drawn, 
and  have  not  served  as  jurors  during  the  year, 
may  be  placed  on  the  list  for  the  succeeding 
year,  though  the  number  fixed  In  the  order  can- 
not be  increased  by  the  names  left  in  the  jury 
box  at  the  end  of  the  previous  year,  it  was 
proper  for  the  supervisors  to  select  such  as 
possessed  the  necessary  qualifications,  and  had 
not  served  the  previous  year,  as  part  of  the 
list  for  the  current  year. 

7.  Under  Code  Civ.  Proc.  {  206,  authorizing 
the  list  of  jurors  to  be  selected  from  the  wards 
or  townships  of  a  county  in  proportion  to  the 
population  therein  as  nearly  as  can  be  esti- 
mated by  the  persons  making  the  lists,  it  was 
not  improper  for  the  supervisors,  in  making  the 
list,  to  estimate  the  population  by  the  number 
of  votes  cast  in  each  district  at  the  last  pre- 
ceding election. 

8.  Where  the  clerk  testified  that  the  75  bal- 
lots drawn  from  the  jnry  box  were  folded,  so 
as  to  conceal  the  names  therein  written,  the 
objection  that  the  name  of  one  of  the  jury 
was  not  properly  concealed  was  untenable,  and 
challenge  to  the  panel  was  properly  overruled. 

9.  In  a  prosecution  for  perjury  in  proving  a 
will,  the  affidavit  of  the  publication  of  notice 
of  hearing  of  the  petition  for  probate  and  let^ 
ters  was  properly  admitted  in  evidence  as  part 
of  the  record  of  the  matter  in  which  the  per- 
jury was  charged  to  have  been  committed,  and 
was  competent  evidence  of  the  matter  therein 
stated,  under  Code  Qt.  Proc.  St  2010,  2011, 
providing  that  evidence  of  publishing  of  a  no- 
tice required  by  law  may  be  given  by  the  print- 
er's affida-vit,  which  shall  be  prima  facie  evi- 
dence of  the  facts  stated  therein. 

10.  Where  a  will  had  not  been  signed  by  wit- 
nesses until  after  testator's  death.  In  a  proseca- 
tion  of  defendant  for  perjury  In  swearing  that 
the  will  was  duly  witnessed  by  him  it  was 
proper  to  admit  in  evidence  the  testimony  of 
the  beneficiary  of  the  will  and  the  other  sub- 
scribing witness  as  to  its  being  duly  witnessed, 
given  at  the  hearing  of  the  probate  matter, 
since  such  acts  and  declarations,  in  connec- 
tion with  defendant's  acts  and  declarations, 
tended  to  show  that  the  three  were  each  work- 
ing to  accomplish  one  criminal  purpose,  which 
tended  to  establish  a  conspiracy  to  rob  testa- 
tor's estate. 

11.  It  having  been  shown  that  the  will  had 
been  written  by  the  beneficiary,  and  that  de- 
fendant bad  been  endeavoring  by  improper 
means  to  secure  a  witness  to  the  will  after  the 
death  of  testator,  the  conversation  of  the  ben- 
eficiary with  the  party  wherein  she  attempted 
to  persuade  him  to  subscribe  the  will  of  the  al- 
ready deceased  testator  for  $5,000  was  prop- 
erly admitted  in  evidence,  since  there  was  suffi- 
cient proof  of  conspiracy  between  defendant 
and  the  beneficiary  to  make  her  acts  in  carry- 
ing out  the  common  criminal  purpose  competent 
against  him. 

12.  In  a  prosecution  of  a  witness  to  a  will  for 
perjury  in  swearing  that  he  duly  witnessed  it. 
there  was  no  error  in  permitting  evidence  of  a 
consiiiracy  between  the  beneficiary  and  sub- 
scribing wi^Jnesses  to  defraud  the  estate,  after 
the  admission  of  the  declarations  of  the  bene- 
ficiary that  she  had  offered  to  pay  another 
witness  the  amount  she  was  going  to  pay  de- 
fendant, where,  taking  all  the  evidence  to- 
gether, it  established  the  conspiracy,  since  the 
order  of  proof  rested  in  the  sound  discretion  of 
the  court 

13.  In  a  prosecntion  of  a  witness  to  a  will  for 
perjury  in  swearing  at  the  probate  thereof  that 
It  was  duly  witnessed,  testimony  by  a  witness 
Of  declarations  of  the  beneficiary  tending  to 
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show  a  conspiracy  to  defraud  testator's  estate 
by  establishing  a  fraudulent  will  being  proper- 
ly admitted,  it  was  not  error  to  admit  evidence 
of  declarations  in  the  same  conversation  by  her 
tending  to  show  that  defendant  was  a  party  to 
such  conspiracy,  oyer  an  objection  to  strike  oat 
the  whole  testimony. 

14.  An  instruction,  given  at  defendant's  re- 
quest, that  the  jury  should  not  consider  the 

,  declarations  of  the  beneficiary  to  the  party 
whom  she  tried  to  induce  to  sign  the  will  that 
she  had  agreed  to  pay  defendant  for  so  sign- 
ing, unless  they  first  found  that  there  existed 
a  con.spiracy  to  which  defendant  and  the  bene- 
ficiary w^ere  both  parties,  was  equivalent  to 
granting  a  motion  to  strike  out  the  portions  of 
the  declarations  as  to  defendant. 

15.  Where,  in  a  prosecution  of  a  witness  to  a 
will,  which  was  in  the  beneficiary's  handwrit- 
ing, for  perjury  in  swearing  at  the  probate 
thereof  that  it  was  duly  witnessed,  it  was 
claimed  that  there  was  conspiracy  between  the 
beneficiary  and  the  witnesses  to  defraud  the 
estate  by  a  false  will,  testimony  by  a  witness 

.  of  a  conversation  in  which  the  beneficiary  tried 
to  get  him  to  not  testify  before  the  grand  jury, 
that  she  had  offered  him  $3,000  to  sign  the  will 
as  a  witness,  was  properly  admitted. 

16.  In  a  t>i'osecution  of  a  witness  to  a  will 
for  perjury  in  swearing  that  it  was  duly  wit- 
nessed, it  was  proper  to  sustain  an  objection  to 
defendant's  answering  a  question  as  to  wheth- 
ed  he  stated,  after  testator's  death,  that  there 
was  such  a  will,  and  when  and  where  he  made 
such  statements,  since  they  were  self-serving 
declarations. 

17.  In  a  prosecution  of  a  witness  to  a  will  for 
perjury  In  swearing  that  it  was  duly  witnessed, 
evidence  of  declarations  by  deceased  that  he  in- 
tended to  remember  the  principal  beneficiary 
named  in  the  will  offered  was  properly  ex- 
cluded, since  such  declarations  are  not  admissi- 
ble on  questions  pertaining  solely  to  the  formal 
execution  of  the  will. 

IS.  In  a  prosecution  of  a  witness  to  a  will  for 
perjury  in  swearing  at  the  probate  thereof  that 
it  was  duly  witnessed,  it  was  proper  to  refuse 
to  instruct  that  defendant's  testimony  was  not 
material  to  the  matter  before  the  probate  court, 
the  decree  of  that  court  being  to  the  effect 
that  the  will  was  olographic,  and  was  executed 
as  a  nonolographlc  will  should  be. 

19.  In  a  prosecution  of  a  witness  to  a  will 
for  perjury  in  swearing  at  the  probate  thereof 
that  it  was  duly  witnessed,  whether  or  not  he 
was  sworn  in  the  usual  form  kt  the  probate 
proceedings  makes  no  difference,  under  Pen. 
Code,  i  121,  providing  that  it  is  no  defense  to 
a  prosecution  for  perjury  that  the  oath  was 
taken  or  administered  in  any  irregular  man- 
ner. 

20.  In  a  prosecution  of  a  witness  to  a  will 
for  perjury  in  swearing  at  the  probate  thereof 
that  it  was  duly  witnessed,  it  was  proper  to 
refuse  to  instruct  that  there  was  no  evidence 
that  the  probate  court  had  jurisdiction  of  the 
proceeding  in  which  the  perjury  was  commit- 
ted, where  the  decree  admitting  the  will  to 
probate  showed  that  the  court  had  jurisdiction 
in  the  matter. 

21.  Where  the  other  witness  to  the  will  testi- 
fied to  facts  and  circumstances  tending  to  show 
defendant's  guilt  other  than  the  direct  evi- 
dence he  gave  of  the  falsity  of  the  testimony 
charged  to  be  perjury,  since  Code  Civ.  Proc.  8 
1968,  requires  direct  evidence  only  as  to  the 
falsity  of  the  testimony  charged  to  be  perjury, 
and  as  to  which  sufficient  instructions  had  been 
given  at  defendant's  request,  it  was  not  error 
to  refuse  to  instruct  that,  if  the  jury  did  not 
believe  such  witness*  testimony,  they  must  ac- 
quit defendant,  as  they  might  believe  his  di- 
rect evidence  while  disbelieving  the  other. 

22.  Where  two  instructions  as  to  evidence  of 
defendant's  good  character  were  as  favorable 
as  defendant  could  reasonably  ask,  it  was  not 
error  to  refuse  to  add  a  third  instruction  on 


that  subject,  everything  stated  in  it  being  plain- 
ly implied  in  the  other  two. 

23.  Where  an  erroneous  instruction  cautioning 
the  jury  against  testimony  of  verbal  admissions 
was  given,  it  was  not  error  to  refuse  defend- 
ant's other  requested  instructions  that  the  jury 
view  -with  caution  testimony  of  a  w^itnesa  as 
to  oral  admissions  by  defendant,  and  also  the 
testimony  of  another  witness  as  to  oral  admis- 
sions of  the  beneficiary  of  the  will,  between 
whom  and  defendant  there  was  alleged  to  be 
a  conspiracy  to  defraud  the  estate,  since  the 
subject  of  such  instructions  had  been  treated 
in  the  first  one,  of  which  defendant  could  not 
complain,  he  having  requested  it. 

24.  It  was  not  error  to  refuse  an  instmction 
that  defendant  could  not  be  convicted  unless 
each  of  the  jury  was  satisfied  from  the  evi- 
dence that  he  was  guilty  beyond  all  reasonable 
doubt,  and  in  determining  such  question  it  'was 
the  duty  of  each  juror  to  decide  the  matter  for 
himself,  and  not  to  compromise  or  sacrifice  bis 
views  or  opinions  of  the  case  in  deference  to 
the  views  or  opinions  of  others. 

25.  Where,  in  addition  to  instructions  4hat  the 
burden  of  proof  was  on  the  prosecution,  and 
that  the  jur^  must  be  entirely  satisfied  of  de- 
fendant's guilt  before  the^  could  convict,  an  in- 
struction was  given  that  if,  on  the  proof  given, 
there  was  a  reasonable  donbt,  the  accused  -was 
entitled  to  an  acquittal,  and  the  evidence  must 
establish  the  truth  of  the  charge  to  a  reason- 
able and  moral  certainty.  It  was  not  error  to 
refuse  to  instruct  that  a  preponderance  of  ev- 
idence would  not  be  sufficient  to  jostify  a  con- 
viction. 

26.  It  was  proper  to  amend  defendant's  offer- 
ed instruction'  as  to  the  corroboration  neces- 
sary in  perjury  cases  by  striking  out  the  word 
"strong"  before  "corroborating  circumstances," 
to  make  it  accord  with  Code  ftv.  Proc.  i  196S, 
requiring  perjury  to  be  proved  by  the  testi- 
mony of  one  witness  and  corroborating  drcum- 
stances. 

27.  An  instruction  was  given  containing  the 
definition  of  perjury  in  Pen.  Code,  §  118,— that 
every  person  naving  taken  an  oath  that  he  will 
testify  truly  before  a  competent  tribunal,  who 
willfully,  and  contrary  to  such  oath,  states  as 
true  any  material  matter  known  by  him  to  be 
false,  commits  perjury.  Another  instruction 
was  given  that  the  jury  were  required  to  de- 
termine whether  or  not  the  testimony  was 
false,  and  known  by  defendant  to  be  false  at 
the  time  delivered,  and  given  willfully,  and 
contrary  to  the  oath  taken.  Held,  that  it  was 
not  error  to  refuse  to  instruct  that  defendant 
could  not  be  convicted  unless  they  found  be- 
yond reasonable  doubt  that  he  gave  the  testi- 
mony with  a  criminal  intent,  and,  if  they  had 
reasonable  doubt  that  he  had  a  specific  crim- 
inal intent,  he  should  be  acquitted. 

28.  An  instruction  was  given  that  there  must 
be  direct  testimony  of  at  least  one  credible 
witness,  directly  contradictory  of  defendant's 
oath,  and,  in  addition  thereto,  there  must  be 
testimony  of  another  witness,  or  corroborating 
circumstances  established  by  independent  evi- 
dence, and  of  such  character  as  to  overcome 
defendant's  oath  and  the  presumption  of  inno- 
cence. Another  instruction  was  that  the  addi- 
tional evidence  must  be  at  least  strongly  cor- 
roborative of  the  accusing  witness.  Hcla,  that 
it  was  proper  to  refuse  an  Instruction  that 
there  must  be  something  in  the  corroborative 
evidence  which  makes  the  facts  sworn  to  by 
defendant  not  true  if  the  corroborative  evi- 
dence be  true,  but,  if  the  corroboration  does 
not  go  to  that  extent,  defendant  must  be  ac- 
quitted, since  the  former  instructions  were  suf- 
ficient on  corroboration. 

29.  A  judgment  of  conviction  will  not  be  re- 
versed because  of  instructions  given  at  defend- 
ant's request. 

30.  Where,  in  a  prosecution  of  a  witness  to  a 
will  for  perjury  in  swearing  at  the  probate 
thereof  that  it  was  duly  witnessed,  when  it 
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was  not  witnessed  until  after  testator's  death, 
it  was  conceded  that  the  will  was  bogus,  and 
the  evidence  showed  that  the  will  was  not  val- 
id, a  remark  of  the  district  attorney  to  the 
jury  that  the  jury  in  the  will  contest,  within  an 
hour  after  retiring,  brought  in  a  verdict  that 
it  was  not  a  valid  will,  though  improper,  was 
not  prejudicial  to  defendant. 

Commlssioiiers'  decision.  In  bank.  Ap- 
peal from  superior  court,  Butte  county;  John 
C.  Gray,  Judge. 

J.  EUlls  Kodley  was-  convicted  of  perjury, 
and  from  such  conviction  and  an  order  deny- 
ing a  new  trial  be  appeals.    Afiirmed. 

George  D.  Collins,  for  appellant  Tlrey  L. 
Ford,  Atty.  Oen.,  for  the  People. 

tiBAY,  0.  The  defendant  was  convicted 
of  perjury,  and  sentenced  to  Imprisonment 
In  the  state  prison  for  the  term  of  12  years. 
He  appeals  from  the  Judgment  and  from  an 
order  denying  his  motion  for  a  new  trial. 

The  transcript  on  appeal  contains  a  bill  of 
exceptions.  The  defendant  was  a  practicing 
physician,  and  for  at  least  a  portion  of  the 
time  covered  by  the  evidence  he  was  the  may- 
or of  Chlco.  The  theory  of  the  prosecution 
is  that  the  defendant  committed  the  crime 
charged  to  assist  the  purpose  of  a  conspiracy 
entered  into  between  himself,  Mrs.  Houae- 
wortb,  and  J.  M.  Garner,  to  the  end  that  Mrs. 
Houseworth  might  succeed  to  the  estate  of 
one  A.  Fuller,  deceased,  by  means  of  a  false 
and  forged  will.  The  perjury  is  charged  to 
have  been  committed  by  defendant,  as  a  pre- 
tended subscribing  witness,  at  the  probate  of 
the  will.  The  alleged  will  was  shown  to  be 
In  the  handwriting  of  Mrs.  Houseworth,  and 
she  was,  by  the  terms  thereof,  to  have  re- 
ceived all  the  property  and  estate  of  deceased 
except  91,000;  said  estate  being  about  $32,- 
000  in  value.  The  accomplice.  Garner,  plead- 
ed guilty  to  the  charge  of  perjury,  and  there- 
after, at  the  trial  of  defendant,  he  testified, 
In  substance,  that  he  and  defendant  signed 
the  will  together  In  the  presence  of  each 
other,  and  without  the  request  or  presence  of 
Fuller,  in  the  summer  of  1898,  and  several 
months  after  the  death  of  said  Fuller;  that 
defendant  persuaded  him  to  sign  by  saying 
there  was  $5,000  in  it  for  each  of  them;  and 
that,  after  they  had  both  signed,  defendant 
wrote  the  attesting  clause  in  above  their  sig- 
natures. The  following  Is  a  copy  of  the  said 
alleged  will  and  the  attestation  thereto,  to 
wit: 

"June  9th,  1887.  I  desire  that  Mrs.  Min- 
nie Houseworth  have  all  my  property  at 
my  death,  except  I  reserve  one  thousand  dol- 
lars to  be  equally  divided  between  the  legal 
heirs  to  my  estate.    A.  Fuller. 

"Signed  as  witnesses,  after  being  requested 
to  do  so  by  A.  Fuller,  he  declaring  this  to  be 
his  will  and  that  he  had  signed  it  We  there- 
fore, in  his  presence,  and  In  the  presence  of 
each  other,  signed  our  names  as  witnesses, 
Aug.  3,  1887.    J.  E.  Rodley.    J.  M.  Garner." 

It  is  shown  that  Fuller  died  on  or  about 
October  18,  1897,  and  that  defendant  testl- 
63  P.— 23    . 


fled  at  the  hearing  in  the  matter  of  the  pro- 
bate of  said  alleged  will  that  be  signed  the 
will  as  a  subscribing  witness  on  August  3, 
1897,  in  the  presence  of  Fuller  and  Garner; 
and  that  Fuller  then  and  there  declared  that 
he  had  signed  the  will,  and  requested  defend- 
ant and  Garner  to  sign  as  witnesses.  H.  T. 
Batchelder,  county  clerk  of  Butte  county,  tes- 
tified that  in  February,  1888,  he  had  two  con- 
versations with  defendant;  that  in  tlie  first 
one  defendant  asked  him  If  be  was  acquaint- 
ed with  Fuller's  signatnre,  and,  on  his  reply- 
ing that  he  thought  he  was,  defendant  asked 
him  If  he  would  be  willing  to  certify  to  It  if 
he  knew  It  to  be  Fuller's  signature.  Defend- 
ant did  not  at  that  time  exhibit  any  docu- 
ment but  said,  "If  you  could  be  certain  that 
it  Is  bis  will,  it  would  be  to  your  interest  in 
the  sum  of  three  thousand  dollars."  In  the 
second  conversation,  bad  also  in  February, 
1888,— the  date  of  which  is  fixed  by  a  letter 
from  defendant,— the  defendant  exhibited  the 
Identical  will  which  was  subsequently  filed 
for  probate,  and  concerning  which  defendant 
gave  the  alleged  false  testimony.  The  wit- 
ness read  the  same  over  once  or  twice.  The 
defendant  asked  him  if  he  thought  that  was 
Fuller's  signature,  to  which  he  replied,  "I 
think  not  doctor."  The  defendant  then  said, 
"You  wouldn't  be  willing  to  sign  It  as  a  wit- 
ness?" and  Batchelder  answered  that  he 
would  not;  that  he  had  signed  but  few  wills, 
and  those  always  upon  invitation.  The  de- 
fendant was  the  family  physician  of  the  wit- 
ness Batchelder,  and  they  were  on  friendly 
terms  at  the  time  of  the  occurrences  nar- 
rated. The  defendant,  as  a  witness,  square- 
ly denied  that  he  had  ever  exhibited  any 
will  to  Batchelder,  or  bad  ever  asked  him 
anything  about  Fuller's  signature,  and  reaf- 
firmed the  truth  of  the  testimony  given  by 
him  at  the  probate  of  the  wUL  On  cross-ex- 
amination the  defendant  was  asked  if,  on  the- 
2Gth  day  of  October,  1899,  in  a  conversation 
with  8.  H.  Wilson,  the  sheriff,  be  (the  de- 
fendant) did  not  use  the  following  language; 
"There  is  nothing  in  that  Batchelder  matter 
that  has  been  before  the  grand  jury,  I  did 
go  down  to  Biggs  on  the  15th  day  of  Feb- 
ruary, 1898,  and  I  had  witnessed  a  will  for 
Alfred  Fuller,  and  it  was  lost;  so  I  made  a 
copy  of  It,  and  took  the  copy  down  with  me, 
and  showed  it  to  Batchelder,  and  asked  him 
if  he  thought  he  would  sign  that  as  a  wit- 
ness or  not,  and  he  told  me  be  wouldn't  have 
anything  to  do  with  It;  so  1  put  on  my  over- 
coat, and  went  out  and  on  the  road  home  I 
tore  the  copy  up."  In  reply  the  defendant 
said,  "I  think  I  did  make  that  statement" 
and,  when  asked  if  the  statement  was  cor- 
rect, be  said,  "I  think  so;  yes,  sh:."  Later 
in  his  cross-examination,  when  the  same 
matter  was  reverted  to  and  he  was  asked 
concerning  it  he  replied:  "I  don't  recollect 
saying  anything  of  the  kind."  Subsequently 
said  S.  H.  Wilson  was  called  by  the  prosecu- 
tion, and  testified,  in  substance,  that  the  de- 
fendant did  make  the  statement  substantially 
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as  quoted  In  the  question  above.  It  appeared 
from  the  evidence  that  Mrs.  Houseworth  and 
said  Gamer  were  also  witnesses  at  the  pro- 
bate of  the  will;  that  the  testimony  of  the 
latter  as  to  the  facts  surrounding  the  wit- 
nessing of  the  will  was  substantially  the  same 
as  that  of  the  defendant.  Mrs.  Houseworth 
presented  the  will  for  probate  October  19, 
1898,  In  her  petition  stating  that  she  believed 
It  was  In  the  handwriting  of  the  deceased, 
Fuller,  and  at  that  hearing  she  testified  that 
she  had  received  the  will  from  one  H.  Car- 
mack  on  October  17,  1898,  and  that  she  never 
saw  the  document  before  that  date.  In  May, 
1898,  as  testified  at  the  trial  by  one  J.  B. 
Swearingen,  Mrs.  Houseworth  stated  to  him 
that  she  had  a  will  that  Mr.  Fuller  had  left 
her,  and  she  had  received  it  In  a  letter  handed 
her  by  a  Mr.  Fimple;  that  It  did  not  have  any 
witnesses  to  It,  and  the  lawyers  told  her  It 
needed  two  witnesses;  "and  so  all  they  will 
have  to  do  Is  to  write  on  a  piece  of  paper 
that  they  had  signed  it  at  Fuller's  request, 
and  sign  their  names  to  It,  and  attach  It  to 
the  will."  "  'Now,'  she  said,  'I  want  you  to 
sign  as  one  of  the  witnesses.  Dr.  Rodley  has 
agreed  to  sign  It  for  one,  and  I  have  agreed 
to  give  him  five  thousand  dollars  to  sign  it, 
and  I  will  give  you  the  same.  I  would  not 
offer  you  any  less  than  I  agreed  to  pay  Mr. 
Rodley.' "  On  this  appeal  a  great  many 
points  are  made,  the  more  important  of  which 
we  will  take  up  and  dispose  of  in  the  order 
in  which  they  are  presented  in  appellant's 
brief. 

1.  The  indictment  is  in  the  following  lan- 
guage: "J.  Ellis  Rodley  ia  accused  by  the 
grand  jury  of  the  county  of  Butte,  state  of 
California,  by  this  Indictment,  of  the  crime  of 
perjury,  a  felony,  committed  as  follows,  to 
wit:  That  on  the  23d  day  of  November,  1898, 
and  before  the  finding  of  this  indictment,  at 
the  county  of  Butte,  state  of  California,  in 
the  superior  court  of  the  said  county  of 
Butte,  and  state  of  California,  Honorable 
John  0.  Gray,  Judge  presiding  therein,  there 
was  pending  and  on  trial  before  the  said  su- 
.perlor  court  of  the  county  of  Butte  a  certain 
proceeding,  to  wit,  the  matter  of  the  probate 
of  the  alleged  will  of  one  Alfred  Fuller,  de- 
ceased, and  the  petition  of  Mrs.  Minnie 
Houseworth  for  letters  of  administration 
with  the  will  annexed;  and  said  superior 
court  as  aforesaid  had  competent  Jurisdiction 
then  and  there  to  hear,  decide,  and  determine 
said  matter  and  proceeding  according  to  the 
law  of  the  state  of  Oalifornla,  and  was  then 
and  there  fully  empowered  to  administer  the 
law  in  said  matter  and  proceeding.  The  said 
J.  Ellis  Rodley  was  then  and  there  called  as 
a  witness  In  said  matter,  and  then  and  there 
took  an  oath  before  the  said  superior  court, 
and  under  the  direction  of  said  superior 
court  of  the  county  of  Butte,  state  of  Cali- 
fornia, in  due  form  of  law,  that  he,  the  said 
J.  Ellis  Rodley,  would  then  and  there  testify 
truly  as  a  witness  lil  the  matter  and  proceed- 
ing then  and  there  being  heard  by  said  su- 


perior court,  as  aforesaid;  said  oath  having 
been  then  and  there  administered  by  one  C. 
F.  Beiding,  who  was  then  and  there  a  duly 
appointed,  qualified,  and  acting  deputy  coun- 
ty clerk  of  said  county  of  Butte,  state  of  Cal- 
ifornia, then  and  there  an  officer  authorized 
by  law  to  administer  oaths,  and  to  adminis- 
ter an  oath  to  said  J.  Ellis  Rodley  as  a  wit- 
ness In  said  proceeding  then  and  there  pend- 
ing as  aforesaid.  He,  the  said  J.  Ellis  Rod- 
ley,  did  then  and  there,  and  being  so  sworn, 
at  said  county  of  Butte,  state  of  CaUfomia, 
and  in  said  proceeding  aforesaid,  in  a  matter 
material  to  such  issue  then  and  there  being 
heard  by  said  court  as  aforesaid,  he,  the  said 
J.  Ellis  Rodley,  having  so  taken  such  oath 
as  aforesaid,  willfully,  unlawfully,  corruptly, 
falsely,  feloniously,  and  contrary  to  such  oath 
by  him,  the  said  J.  Ellis  Rodley,  then  and 
there  taken,  and  he,  the  said  J.  Ellis  Rodley, 
then  and  there  Icnowing  the  same  to  be  false 
and  untrue,  state,  declare,  make  oath,  swear, 
and  testify  the  truth  to  be  in  substance  as 
follows,  to  wit."  Then  follow  some  nine  or 
ten  folios  of  the  testimony,  both  question  and 
answer,  of  the  defendant,  given  at  the  hear- 
ing of  the  said  probate  proceeding,  and  after 
that  the  indictment  continues  as  follows: 
"All  of  which  was  then  and  there  material 
to  the  issue  and  matter  being  heard  in  said 
proceeding,  and  that  said  statements  made 
as  aforesaid  by  said  J.  Ellis  Rodley  were  then 
and  there  false  and  untrue,  and  were  then 
and  there,  at  the  time  of  making  them  by 
said  J.  Ellis  Rodley,  known  by  said  J.  Ellis 
Rodley  to  be  so  false  and  untrue.  Whereby 
he,  the  said  J.  EUls  Rodley,  did  then  and 
there,  as  aforesaid,  willfully,  corruptly,  and 
contrary  to  his  oath,  and  knowing  his  testi- 
mony to  be  false,  swear  falsely,  and  feloni- 
ously commit  willful  i)ferjury,  contrary,"  etc. 
There  was  no  demurrer  to  the  Indictment,  but 
on  arraignment  the  defendant  pleaded  not 
guilty. 

The  objections  urged  to  this  indictment 
are:  (a)  It  omits  the  requisite  "assignment 
of  perjury";  (b)  there  is  no  adequate  aver- 
ment showing  the  materiality  of  the  testi- 
mony. The  requirement  of  the  law  as  to 
"assignment  of  perjury"  is  found  In  section 
966  of  the  Penal  Code,  and  requires  only  that 
there  be  "proper  allegations  of  the  falsity  of 
the  matter  on  which  the  perjury  is  assigned." 
The  allegations  to  the  effect  that  the  state- 
ments made  by  defendant  were  then  antl 
there  false  and  untrue,  and  known  by  him  to 
be  so  false  and  untrue,  are,  we  think,  in  the 
absence  of  a  demurrer,  a  sufficient  "assign- 
ment of  perjury"  under  the  Code  provision 
above  cited.  This  precise  question  has  never 
been  decided  by  this  court,  so  far  as  we  have 
been  able  to  ascertain.  In  People  v.  Ah 
Bean,  77  Cal.  12,  18  Pac.  815,  and  Same  v. 
De  Carlo,  124  Cal.  462,  57  Pac.  383,  the  in- 
dictment was  In  each  Instance  In  substan- 
tially the  same  form,  so  far  as  the  "assign- 
ment of  perjury"  Is  concerned,  as  it  la  in  this 
case.    But  in  neither  of  those  cases  was  any 
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question  made  as  to  the  sufficiency  of  the 
Indictment  in  this  respect.  However,  it 
seems  plain  here  that  the  indictment  states 
facts  constituting  an  offense,  and  the  worst 
that  can  be  said  of  It  Is  that  it  Is  not  as  spe- 
cific and  certain  as  it  should  have  been  in 
its  allegations  as  to  the  falsity  of  the  numer- 
ous statements  of  defendant  charged  to  have 
been  perjurous;  and  perhaps  the  indictment 
for  that  reason  does  not  conform  to  the  re- 
quirements of  sections  050,  952,  Pen,  Code. 
But  an  uncertainty  of  such  a  character  would 
be  waived  by  the  defendant's  failure  to  de- 
mur. He  cannot,  under  our  system,  lie  by 
until  he  shall  see  the  result  of  a  trial  of  his 
case  on  its  merits,  and  then  be  permitted  to 
take  advantage  of  a  mere  uncertainty  in  the 
indictment  by  motion  In  arrest  of  Judgment. 
Sections  1004,  1012,  1185,  Id.;  People  v.  Swen- 
son,  49  Cal.  388;  Same  v.  Chuey  Ylng  Git,  100 
Cal.  437,  34  Pac.  1080;  Same  v.  Mesa,  93  Cal. 
580,  29  Pac.  116;  Same  v.  Villarlno,  66  Cal. 
228,  5  Pac.  154.  It  is  specifically  alleged  in 
the  indictment  that  the  testimony  alleged  to 
be  false  "was  then  and  there  material  to  the 
issue  and  matter  being  heard  in  said  proceed- 
ing." This  is  a  sufficient  allegation  as  to 
materiality.  People  v.  De  Carlo,  124  Cal. 
462,  57  Pac.  383,  at  page  467,  124  Cal.,  and 
page  3S5,  57  Pac.  The  other  objections  to 
the  indictment  are  based  on  false  premises, 
and  will  each  disappear  on  a  careful  reading 
of  that  document. 

2.  It  appears  that  the  grand  Jury  made  a 
partial  report,  and  presented  a  true  bill 
against  defendant  for  perjury  on  December 
15,  1899,  and  the  clerk  was  directed  by  the 
court  to  file  the  same,  and  issue  a  bench  war- 
rant thereon  for  the  arrest  of  defendant; 
and  his  bail  was  fixed  at  the  sum  of  $5,000. 
The  Jury  then  retired  for  further  deliberation. 
At  3  o'clock  p.  m.  of  the  same  day  the  grand 
jury  returned  Into  court,  and,  after  being 
called,  the  court  stated  and  the  Jury  re- 
sponded as  follows:  "The  indictment  which 
was  presented  this  forenoon  in  the  case  of 
The  People  of  the  State  of  California  vs.  J. 
Ellis  Bodley,  Defendant,  was  resubmitted  by 
the  court  to  the  grand  jury  from  the  district 
attorney  to  correct  an  error  that  appeared 
upon  the  face  of  the  indictment,  in  this: 
that  it  appeared  from  the  indictment  pre- 
sented that  th^  matter  before  the  court  at 
the  time  that  J.  Ellis  Rodley  was  sworn  was 
a  petition  for  letters  testamentary  in  the  es- 
tate of  Alfred  Fuller,  deceased,  whereas  the 
fact  was,  and  it  is  in  the  knowledge  of  the 
court,  that  the  petition  called  for  letters  of 
administration  with  the  will  annexed.  Q. 
Have  you  now,  Mr.  Foreman,  the  indictment 
corrected  in  that  respect?  A.  Yes.  Q.  Has 
It  been  submitted  and  voted  upon  after  cor- 
rection? A.  Yes.  Q.  And  it  is  now  returned 
to  this  court  as  the  correct  indictment?  A. 
Yes."  The  clerk  was  thereupon  directed  to 
aie  the  Indictment,  and  that  the  record  show 
that  it  bad  been  resubmitted.  A  bench  war- 
rant was  ordered  to  issue  for  the  arrest  of 


said  J.  Ellis  Rodley,  with  ball  fixed  at  $5,000. 
It  was  upon  the  Indictment  as  amended  that 
the  defendant  was  arraigned,  pleaded  not 
guilty,  and  was  thereafter  tried.  He  was 
not  arraigned  on  the  indictment  prior  to  its 
amendment.  It  appears  from  the  foregoing 
that  there  must  have  been  a  variance  between 
the  Indictment  as  originally  presented  to  the 
court  and  the  evidence  upon  which  the  indict- 
ment was  found.  There  is  nothing  in  the 
law  that  will  prevent  the  correction  of  a  mere 
mistake  like  this,  the  result,  no  doubt,  of  an 
inadvertence.  The  defendant  is  Injured  in 
no  way  by  the  correction.  "There  is  no 
doubt  that,  with  leave  of  the  court  an  indict- 
ment may  be  amended  by  the  grand  Jury  at 
any  time  before  the  prisoner  has  pleaded,  and 
before  they  are  discharged."  Thomp.  &  M. 
Jur.  p.  704;  Lawless  v.  State,  4  Lea,  17)3; 
State  V.  Creight,  1  Brev.  169.  In  the  case  of 
Terrlll  r.  Superior  Court  (Cal.)  60  Pac.  38, 
tie  question  for  determination  was  whether 
the  court,  after  demurrer  sustained  to  the 
indictment,  could  resubmit  the  case  to  the 
same  grand  Jury  that  bad  found  the  first  in- 
dictment. It  was  held  that  this  could  not  be 
done  under  the  Code  provision  cited  therein; 
but  the  Judge  who  delivered  the  opinion  of 
the  court  in  the  course  thereof  remarked: 
"Perhaps,  before  the  defendant  has  been  ar- 
raigned, the  indictment  could  be  withdrawn, 
and  by  leave  of  the  court  sent  back  to  the 
Jury  for  amendment"  This  is  what  seems 
to  have  been  done  In  the  present  case,  and 
we  can  see  nothing  in  it  prejudicial  to  any 
right  of  defendant,  and  nothing  of  which  he 
can  be  heard  to  complain. 

3.  The  defendant  made  and  filed  his  affida- 
vit, intending  to  thereby  invoke  the  provi- 
sions of  section  170,  Code  Civ.  Proc,  and 
have  his  case  tried  before  a  Judge  other 
than  the  regular  judge  of  the  court  in  which 
the  same  was  pending.  The  counter  affida- 
vits of  the  district  attorney  and  of  the  judgo 
before  whom  the  defendant  objected  to  be- 
ing tried  were  also  filed.  The  court  decid- 
ed, after  reading  all  said  affidavits,  that  the 
regular  judge  was  not  disqualified  to  try  the 
case,  and  refused  to  secure  the  services  of 
another  Judge  for  that  purpose.  In  this  we 
cannot  see  that  the  court  erred.  There  was 
no  objection  made  by  defendant  at  the  hear- 
ing to  the  court  considering  the  affidavit 
made  by  the  Judge  as  to  the  condition  of  his 
own  feelings  towards  the  defendant  and  his 
case.  It  is  too  late  to  object  to  It  for  the 
first  time  on  appeal.  Higgins  v.  City  of  San 
Diego,  126  Cal.  303,  58  Pac.  700. 

4.  The  challenge  to  the  panel  was  properly 
overruled.  The  number  of  Jurors  fixed  In 
the  order  of  the  court  is  not  to  be  increased 
by  the  names  left  in  the  box  at  the  end  of 
the  previous  year,  but  the  supervisors  are  at 
liberty  to  select  from  such  names  as  many 
as  possess  the  necessary  qualifications  of 
Jurors  and  have  not  served  the  previous 
year,  and  make  them  part  of  the  list  for  the 
current  year.    Sections  206,  211,  Code  Civ. 


Digitized  by 


Google 


356 


83  PACIFIC  REPORTER. 


(Cal. 


Proc.  There  was  no  Impropriety  In  the  su- 
pervisors estimating  the  population  by  the 
number  of  votes  cast  in  each  district  at  the 
last  preceding  election.  We  cannot  say  that 
this  was  not  the  most  accurate  basis  they 
possessed  for  such  estimate.  Section  206,  Id. 
The  clerk  testified  that  the  T5  ballots  or  slips 
drawn  from  the  jury  box  were  folded  so  as 
to  conceal  the  names  of  the  persons  thereon 
written.  John  S.  Henrlson  being  one  of 
these  names.  It  follows  that  his  name  was 
duly  concealed.  There  was  no  substantial 
departure  from  the  forms  prescribed  by  law 
In  respect  to  the  drawing  and  return  of  the 
jury. 

5.  The  affidavit  of  the  publication  of  notice 
of  hearing  of  petition  for  probate  and  for 
letters  was  properly  admitted  In  evidence  as 
part  of  the  record  of  the  matter  in  which 
the  perjury  is  charged  to  have  been  commit- 
ted, and  was  competent  evidence  to  prove 
the  matters  therein  stated.  Sections  2010, 
2011,  Code  Civ.  Proc;  Heflin  v.  State  (Ga.) 
14  S.  E.  112,  30  Am.  St.  Rep.  147.  The  other 
a£Bdavlts  used  in  the  probate  proceedittg 
were  admissible  for  the  same  reason. 

6.  It  was  competent  to  put  in  evidence  the 
testimony  of  Mrs.  Houseworth  atad  Gamer, 
given  at  the  hearing  of  the  probate  matter, 
as  well  as  the  conversation  of  the  former 
with  the  witness  Swearlngen,  wherein  she 
attempted  to  persuade  said  Swearlngen  for 
^,000  to  subscribe  as  a  witness  the  alleged 
will  of  the  already  deceased  Fuller,  for  the 
reason  that  all  these  acts  and  declarations, 
taken  in  connection  with  the  acts  and  dec- 
larations of  defendant,  tended  strongly  to 
show  that  the  defendant  Mrs.  Houseworth, 
and  Gamer  were  each  working  to  accom- 
plish one  common  criminal  purpose.  Such 
concert  of  action  on  their  part  would  be  evi- 
dence tending  to  establish  a  conspiracy  be- 
tween them  by  the  circumstantial  method, 
which  Is  usually  the  only  way  a  conspiracy 
can  be  established.  People  v.  Bentley,  75 
Cal.  407,  17  Pac.  436.  Before  it  was  sought 
to  put  in  evidence  the  conversation  of  Mrs. 
Houseworth  with  Swearlngen,  It  had  been 
shot^n  that  the  will  was  false  and  fictitious, 
and  had  been  written  by  Mrs.  Houseworth, 
and  that  she  was,  according  to  Its  terms,  the 
beneficiary  thereunder,  and  that  the  defend- 
ant had  been  endeavoring  by  improper 
means  to  secure  a  witness  to  the  will  after 
the  death  of  the  pretended  testator.  This 
was  sufficient  proof  of  conspiracy  between 
the  defendant  and  Mrs.  Houseworth  to  make 
the  declarations  and  acts  of  the  latter  done 
in  course  of  carrying  out  the  common  crim- 
inal design  competent  evidence  against  the 
former.  People  v.  Lovem,  119  Cal.  88,  51 
Pac.  22,  638.  Much  evidence  tending  to  es- 
tablish the  conspiracy  was  introduced  after 
the  declarations  of  Mrs.  Houseworth,  and, 
taking  all  the  evidence  on  this  subject  to- 
gether, the  conspiracy  is  made  to  appear  be- 
yond any  doubt.  The  order  of  the  proof 
was  in  the  sound  discretion  of  the  trial  court, 


and  we  see  no  abuse  of  such  discretion. 
People  V.  Daniels,  105  Cal.  2G2,  38  Pac.  720; 
Same  v.  Fehrenbach,  102  Cal.  394,  36  Pac. 
678.  It  is  particularly  urged  that  the  con- 
spiracy could  not  be  proved  by  the  declara- 
tions of  Mrs.  Houseworth;  reference  being 
had,  donbtless,  to  her  declaration  that  the 
defendant  was  to  receive  $5,000  for  witness- 
ing the  will.  There  was  no  objection  made 
to  the  particular  portion  of  the  conversa- 
tion referred  to  above,  but  the  objection 
was  general  to  the  whole  of  It  Much  of  the 
conversation  was  competent  evidence  beyond 
any  question,  and  if  defendant  desired  those 
portions  of  it  which  tended  only  to  show  that 
the  defendant  was  a  party  to  the  conspiracy 
excluded  he  should  have  moved  to  strike 
out  those  portions.  The  motion  that  the  tes- 
timony of  Swearlngen  be  stricken  from  the 
record  was  certainly  too  broad.  However, 
an  instruction  was  given  at  the  request  of 
defendant  which  perhaps  had  the  same  effect 
as  would  the  granting  of  a  proper  motion 
to  strike  out  as  to  this  evidence.  This  in- 
struction reads  as  follows:  "You  are  In- 
structed that  the  alleged  declarations  of 
Mrs.  Houseworth  to  the  witness  Swearlngen 
cannot  be  considered  by  you  unless  you  first 
find  from  the  evidence,  and  beyond  all  rea- 
sonable doubt  that  there  existed  a  conspir- 
acy to  which  both  defendant  and  Mrs. 
Houseworth  were  parties."  In  view  of  this 
Instruction,  and  the  failure  to  object  In  the 
proper  time  and  manner,  it  is  not  necessary 
for  us  to  here  determine  whether  any  por- 
tion of  Mrs.  Houseworth's  declarations  were 
hearsay  evidence  of  the  part  that  defend- 
ant was  taking  in  the  conspiracy  or  not. 
That  portion  of  Swearingen's  testimony 
wherein  he  details  a  conversation  with  Mrs. 
Houseworth  in  which  she  sought  to  In- 
duce him  not  to  testify  before  the  grand  jury 
that  she  had  offered  him  $5,000  to  sign  a  will 
as  a  witness  was  properly  admitted,  because 
the  conspiracy  and  its  purpose  were  not  then 
accomplished.  The  object  of  the  conspiracy 
was  to  "loot"  the  estate  of  the  deceased,  IFul- 
ler.  The  perjury  of  defendant  and  the  oth- 
ers in  the  probate  proceeding  was  only  one 
step  to  this  end.  It  had  been  necessary  be- 
fore this  to  fabricate  a  will,  and  it  was  stlU 
necessary  for  the  conspirators  to  avoid  de- 
tection, keep  themselves  out  of  the  state 
prison,  and  keep  up  the  deception  that  they 
were  practicing  on  the  probate  court  in  or- 
der to  realize  anything  from  their  crimes; 
and  it  was  with  these  ends  in  view,  no  doubt 
that  Mrs.  Houseworth  approached  Swearln- 
gen on  the  subject  of  his  testimony  before 
the  grand  Jury.  We  think,  therefore,  that 
what  she  said  and  did  In  that  connection  was 
In  furtherance  of  the  purpose  of  the  con- 
spiracy, and  does  not  come  within  those  cas- 
es which  exclude  the  acts  and  declarations 
of  one  conspirator,  done  and  made  after  the 
"common  criminal  design"  Is  accomplished 
or  abandoned,  as  against  his  co-conspirator. 
Carter  v.  State.  32  a  B.  347,  106  Ga.  372; 
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Byrd  v.  Same,  68  Ga.  661;  Scott  v.  State,  30 
Ala.  503;  People  v.  Opie,  123  Cal.  294,  55 
Pac.  989.  See,  also.  People  v.  Ward,  77  Cal. 
113,  19  Pac.  873;  Same  v.  Winters,  125  CaL 
325,  67  Pac.  1067;  O'Neal  v.  SUte,  14  Tex. 
App.  582;  McFadden  r.  State,  28  Tex.  App. 
241,  14  S.  W.  128;  Allen  v.  State,  12  Lea. 
424. 

7.  The  defendant,  while  on  the  witness 
stand,  was  asked  by  his  counsel  the  follow- 
ing question:  "After  the  death  of  Mr.  Ful- 
ler, did  you  make  a  statement  to  any  one 
that  this  document  was  in  existence;  and, 
if  you  did,  how  soon  after,  and  to  whom, 
did  you  make  such  statements?"  to  which 
the  witness  answered:  "Well,  I  made  the 
statement  to  several  x>eople.  I  think  I  told 
Mr.  White.  I  told  several  people  right  after 
he  died."  Following  this  answer,  and  with- 
out any  motion  to  strike  out,  the  prosecution 
objected  to  the  evidence  as  Irrelevant,  imma- 
terial, and  incompetent.  After  argument, 
and  a  recess  of  the  court,  this  objection  was 
sustained.  Waiving  the  question  of  whether 
the  evidence  Is  shown  to  have  been  excluded, 
the  defendant  bad  already  testified  to  the 
existence  of  the  will  from  a  time  prior  to  the 
death  of  Fuller,  and  we  cannot  see  how  his 
testimony  as  to  a  statement  made  by  him 
after  the  death  of  Fuller,  showing  the  ex- 
istence of  the  will,  can  add  anything  to  the 
force  of  his  evidence.  Certainly,  such  testi- 
mony is  inadmissible  under  the  general  rule 
excluding  self-serving  declarations,  and  no 
exception  to  this  rule  has  been  called  to  our 
attention  under  which  it  might  be  admitted. 
For  all  that  appears  to  the  contrary,  the  de- 
fendant may  have  had  the  same  motive  and 
IHirpose  to  manufacture  evidence  the  day 
after  Fuller  died  that  he  and  his  confederates 
had  at  any  later  date  to  manufacture  a  will. 
To  make  it  admissible  at  all,  it  must  be 
shown  that  the  corroborating  statement 
sought  to  be  put  In  evidence  was  made  at  a 
time  when  defendant  had  no  motive  or  inter- 
est to  fabricate  such  statement  Here,  how- 
ever, there  is  nothing  to  show  when  the  crim- 
inal design  was  first  conceived.  Mason  y. 
Vestal.  88  Cal.  396,  26  Pac.  213;  People  v. 
Doyell.  48  Cal.  85. 

8.  That  the  deceased.  Puller,  in  his  life- 
time, declared  an  intention  to  remember  Mrs. 
Honseworth  for  the  kindness  she  had  shown 
him,  was  not  competent  evidence  in  this  case. 
The  defendant  is  charged  with  false  swear- 
ing as  to  the  execution  of  the  will.  The  dec- 
larations of  the  deceased  are  not  admissible 
on  questions  pertaining  solely  to  the  formal 
execution  of  the  wilL 

9.  The  petition  for  the  probate  of  the  will 
sets  forth  that  petitioner  believes  the  will  "to 
have  been  wholly  written,  dated,  and  signed 
by  said  testator."  It  also  states  facts  show- 
ing that  the  will  was  executed  and  attested 
as  wills  other  than  olographic  are  required 
by  law  to  be  executed  and  attested.  The  de- 
cree of  the  court  was,  in  effect,  that  the  will 
.was  olographic,  and  also  that  it  was  execut- 


ed as  a  nonolographlc  will  should  be.  There- 
fore, whatever  view  we  may  take  as  to  the 
sufficiency  of  the  allegation  of  the  petition 
to  show  that  the  will  was  olographic,  the  de- 
fendant's testimony  In  the  probate  court  was 
material  to  the  matter  before  it  beyond  any 
.question,  and  the  court  at  the  trial  herein 
properly  refused  to  Instruct  the  Jury  that  It 
was  not  material. 

10.  The  defendant  was  sworn  In  the  pro- 
bate proceeding  in  the  usual  form,  as  shown 
by  the  evidence;  but,  were  it  otherwise,  it 
would  be  no  defense  in  this  action.  Pen. 
Code,  i  121. 

11.  The  record  of  the  probate  proceeding 
is  the  evidence  upon  which  we  must  rely  to 
determine  whether  the  court  had  jurisdiction. 
2  Bish.  New  Cr.  Proc.  $  933b.  The  decree 
admitting  the  will  to  probate  was  placed  in 
evidence,  .and  it  contains  ail  the  necessary 
recitals  to  show  that  the  court  had  Jurisdic- 
tion In  the  m,atter.  Whart.  Cr.  £v.  §  e02a. 
The  iwtltion  for  probate,  filed,  as  it  is  shown 
to  have  been,  gave  the  court  jurisdiction  of 
the  subject-matter  of  the  action;  and,  even 
if  it  be  admitted  that  the  amdavlt  of  publi- 
cation of  the  notice  of  hearing  was  defective, 
the  court  bad  the  power  to  hear  the  evidence 
as  to  the  will,  and  permit  a  new  afildavit  of 
publication  to  be  filed  thereafter,  if  neces- 
sary. In  Smith  y.  State,  31  Tex.  Cr.  R.  315, 
20  S.  W.  707,  the  Jury  had  not  been  sworn 
at  the  time  of  the  alleged  perjury,  and  it  was 
held  that  the  correct  rule  is  "that,  if  the  court 
has  Jurisdiction  of  the  subject-matter  of  the 
suit,  and  the  oath  is  required  by  law,  Irreg- 
ularities in  the  proceeding  will  not  prevent 
perjury."  The  court  properly  refused  to  In- 
struct that  there  was  no  evidence  that  the 
court  had  jurisdiction  of  the  proceeding. 

IZ  The  court  refused  to  give  defendant's 
requested  instruction  No.  11,  which  reads  as 
follows:  "If  you  do  not  believe  the  testi- 
mony given  by  the  witness  Gamer,  or  if  you 
are  not  convinced  beyond  all  reasonable 
doubt  of  the  truth  of  what  he  has  testified 
to,  you  must  acquit  the  defendant."  The 
witness  Gamer  testified  to  facts  and  circum- 
stances tending  to  show  the  defendant's 
guilt,  other  than  the  direct  evidence  he  gave 
of  the  "falsity  of  the  testimony  charged  to  be 
perjury."  The  rule  laid  down  In  section 
1968,  Code  CSv.  Proc.,  requiring  direct  evi- 
dence In  perjury  cases,  means  that  there 
must  be  direct  evidence  only  as  to  the  falsity 
of  the  testimony  charged  to  be  perjury.  2 
Bish.  New  Cr.  Proc.  §  929.  Therefore,  if  the 
jury  believed  the  direct  evidence  of  Garner 
given  on  this  point,  they  might  doubt  his  tes- 
timony on  other  points,  and  still  be  entirely 
satisfied  from  all  the  evidence  in  the  case 
that  the  defendant  was  guilty,  and  thus  be 
warranted  In  convicting  him.  The  rule  in 
respect  to  the  matter,-  stated  as  broadly  as 
could  properly  be  asked,  was  given  by  the 
court  in  defendant's  requested  instruction 
No.  9.  We  can  see  no  error,  therefore,  in 
the  refusal  to  give,  the  offered  instruction 
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Xo.  11.  The  same  may  be  said  of  Instruction 
No.  15,  refused  by  tbe  court,  which  reads 
as  follows:  "If  you  distrust  the  testimony 
of  the  witness  Gamer,  you  must  acquit  the 
defendant."  The  court  had  already  told  the 
jury  that  "there  must  be  the  direct  testimony 
'of  at  least  one  credible  witness,  and  that  tes- 
timony, to  be  sufficient  must  be  positive,  and 
directly  contradictory  of  the  defendant's 
oath,"  etc.  Here  the  word  "credible"  is  add- 
ed to  the  statute  at  the  ^request  of  defend- 
ant Surely,  he  ought  to  be  satisfied  with 
this.  It  Is  not  a  rule  of  law  that  an  ac- 
complice is  never  to  be  believed,  nor  Is  it  the 
rule  that  he  can  never  be  the  one  witness 
giving  the  direct  and  positive  evidence  re- 
quired by  section  1068,  Code  Civ.  Proc.,  In 
cases  of  perjury.  His  credit  and  the  weight 
of  his  testimony  ard  questions  for  the  jury 
(People  V.  Gibson,  53  Gal.  €01)  In  such  cases 
as  In  others,  except  that  there  Is  a  positive 
rule  of  law  that  the  direct  evidence  of  one 
witness  must  always  be  corroborated  In  per- 
jury cases  to  warrant  conviction. 

13.  The  two  Instructions  given  by  the  court 
as  to  the  evidence  of  the  defendant's  good 
character  were  as  full  and  favorable  to  de- 
fendant as  he  could  reasonably  ask,  and 
there  was  no  error  in  refusing  to  add  the 
third  Instruction  on  that  subject  Every- 
thing stated  in  the  rejected  instruction  was 
plainly  implied  in  the  two  given. 

14.  The  defendant  requested  the  court  to 
Instruct  the  jury  that  the  testimony  of  the 
witness  Wilson  as  to  certain  oral  admissions 
of  defendant  ought  to  be  viewed  with  cau- 
tion, and  also  that  the  testimony  of  tbe  wit- 
ness Swearingen  as  to  alleged  oral  admis- 
sions made  by  Mrs.  Houseworth  ought  to  be 
viewed  in  the  same  way.  These  two  instruc- 
tions were  refused;  but  the  court  did  give, 
at  the  request  of  defendant,  as  the  record 
shows,  an  instruction  embodying  practically 
the  whole  of  section  200  of  1  Greenleaf  on 
Evidence,  cautioning  the  Jury  against  testi- 
mony of  verbal  admissions  and  statements. 
An  Instruction  In  effect  the  same  as  the  one 
last  referred  to  was  held  by  this  court  in 
KaufCman  v.  Maler,  94  Cal.  269,  29  Pac.  481, 
18  L.  R.  A.  124,  tb  have  been  given  in  dis- 
regard of  "the  provision  of  the  constitution 
that  'judges  shall  not  charge  juries  with  re- 
spect to  matters  of  fact,  but  may  state  the 
testimony  and  declare  the  law.' "  The  de- 
cision referred  to  was  undoubtedly  correct 
and  an  Instruction  of  that  Icind  should  not  be 
given  for  the  reasons  stated  in  that  case. 
If  any  Instruction  1b  given  on  the  subject  of 
oral  admissions,  it  should  be  confined  aa 
nearly  as  possible  to  the  language  of  subdi- 
vision 4,  i  2001,  Code  CUv.  Proc.  However, 
the  defendant  cannot  be  beard  to  complain 
of  the  Instruction  here,  for  the  reason  that  It 
was  given  at  his  own  request;  and,  having 
been  so  given.  It  covered  the  subject  treated 
of  In  the  two  Instructions  refused,  and  ren- 
dered them  unnecessary.  The  defendant  Is 
not  entitled  to  an  instruction  directed  to  tbe 


evidence  of  a  particular  witness,  and  naming 
him,  where  a  general  instruction  has  been 
given  covering  the  point  sought  People  v. 
Patterson,  124  Cal.  102,  56  Pac.  882.  The  de- 
fendant complains  of  the  instruction,  and 
seems  to  treat  It  as  having  been  given  of  the 
court's  own- motion;  but  a  careful  Inspection 
of  the  transcript  will  show  the  defendant's 
mistake. 

15.  The  jury  were  Instructed  at  some 
length  as  to  the  defendant's  right  to  the  bene- 
fit of  the  presumption  of  innocence  In  tbe  sec- 
ond and  third  of  the  tmnumbered  instructions 
and  In  the  tenth  and  thirty-fifth  of  the  num- 
bered instructions,  and  the  subject  did  not 
need  the  amplification  found  in  the  instruc- 
tions numbered  33  and  34  and  refused  by  the 
court. 

16.  The  court  refused  to  give  the  following 
Instruction:  "You  cannot  convict  the  defend- 
ant unless  each  of  you  is  entirely  satisfied 
from  the  evidence  before  you  that  defendant 
Is  guilty  beyond  all  reasonable  doubt  In  de- 
termining the  question  It  Is  the  duty  of  each 
juror  to  decide  the  matter  for  himself,  and  not 
to  compromise  or  sacrifice  his  views  or  opin- 
ions of  the  case  In  deference  to  the  views  or 
opinions  of  others."  There  was  no  error  in 
refusing  this  instruction.  Juries  are  impan- 
eled for  the  purpose  of  agreeing  upon  ver- 
dicts If  they  can  conscientiously  do  so.  They 
are  admonished  at  each  recess  of  the  court 
not  to  form  an  opinion  as  to  the  merits  of 
the  case  until  it  shall  be  finally  submitted 
to  them,  and  when  it  Is  so  submitted  it  is 
the  duty  of  jurors  to  deliberate  and  consult 
together  with  the  view  of  reaching  an  agree- 
ment If  they  can  without  violence  to  their 
Individual  understanding  of  the  evidence  and 
instructions  of  the  court  They  should  not 
be  lectured  by  the  court  to  make  them  strong 
and  steadfast  In  their  Individual  opinions; 
neither  should  they  be  exhorted  to  reach  an 
agreement;  and,  while  It  Is  probably  true 
that  "each  juror  must  decide  the  matter  for 
himself,"  yet  he  should  do  so  only  after  a 
consideration  of  the  case  with  his  fellow 
jnrors;  and  he  should  not  hesitate  to  "sacri- 
fice his  viewB  or  opinions  of  the  case"  wben 
convinced  that  they  are  erroneous,  even 
though  In  so  doing  he  defer  "to  the  views  or 
opinions  of  others."  There  Is  a  marked  dis- 
tinction between  this  instruction  and  the  one 
discussed  in  People  v.  Dole,  122  CaL  495,  55 
Pac.  881. 

17.  Defendant  complains  that  the  jury 
were  not  instructed,  as  requested  In  instruc- 
tion 39,  that  a  preponderance  of  evidence 
would  not  be  sufficient  to  justify  a  ctmviction. 
Besides  instructions  given  that  the  burden  of 
proof  Is  on  the  prosecution,  and  that  the  jury 
must  be  entirely  satisfied  of  defendant's  guilt 
before  they  can  convict  we  find  the  follow- 
ing In  the  fourth  unnumbered  instruction: 
"If,  upon  such  proof,  there  Is  a  reasonable 
doubt  remaining,  tbe  accused  is  entitled  to 
the  benefit  of  It  by  an  acquittal;  for  it  is  not 
sufficient  to  establish  a  probability,  though  & 
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strong  one,  arising  from  the  doctrine  of 
chances  that  the  fact  charged  Is  more  likely 
to  be  true  than  the  contrary,  but  the  evidence 
must  establish  the  truth  of  the  fact  to  a  rea- 
sonable and  moral  certainty,"  etc.  This  is 
a  very  plain  statement,  many  times  approved, 
and  certainly  it  is  the  equivalent  of  an  in- 
struction that  no  mere  preponderance  of  evi- 
dence would  warrant  a  conviction;  and,  while 
the  instruction  30  was  undoubtedly  sound, 
and  ordinarily  should  be  given  when  request- 
ed by  the  defendant,  yet,  in  view  of  the  very 
full  instructions  which  were  given,  substan- 
tially covering  the  important  points  contained 
in  that  instruction,  we  see  no  error  in  its  re- 
■fosal. 

18.  It  was  proper  to  amend  defendant's  of- 
fered instruction  44,  as  to  the  corroboration 
necessary  In  .perjury  cases,  by  striking  out 
the  word  "strong"  before  the  words  "corrob- 
orating circumstances."  The  amendment 
placed  the  instruction  in  accord  with  the  stat- 
ute.   Section  1968,  Code  Civ.  Proc. 

19.  The  court  refused  to  give  Instruction  45 
requested  by  defendant,  which  reads  as  fol- 
lows: "The  defendant  cannot  be  convicted 
if  you  do  not  find  from  the  evidence  before 
you,  and  beyond  all  reasonable  doubt  in  your 
mind,  that  when  be  gave  the  testimony  set 
forth  in  the  Indictment  he  did  so  with  a 
criminal  intent  If,  after  considering  all  the 
evidence  In  this  case,  you  entertain  a  rea- 
sonable doubt  as  to  whether  defendant  did 
give  such  testimony  with  a  specific  criminal 
intent,  then  you  must  return  a  verdict  that 
he  is  not  guilty."  In  the  fifth  unnumbered 
instruction  the  court  gave  the  definition  of 
perjury  contained  in  section  118,  Pen.  Code, 
and  in  instruction  50  the  jury  were  told: 
"But  you  are  required  to  determine  whether 
or  not  such  testimony  was  false,  and  known 
by  the  defendant  to  be  false  at  the  time  It 
■was  delivered,  and  that  said  testimony  was 
given  willfully,  and  contrary  to  the  oath  he 
had  taken."  The  words  "a  specific  criminal 
intent"  would  need  some  defining  to  make 
tliem  perfectly  Intelligible  to  a  jury  in  the 
connection  in  which  they  are  used  in  the  re- 
jected instruction.  We  understand  that  the 
"intent  to  swear  falsely"  is  the  "specific  crim- 
inal Intentf'  that  must  be  shown  to  establish 
the  crime  of  perjury.  2  Blsh.  New  Cr.  Law, 
S  1048.  If  the  testimony  was  "known  by  the 
defendant  to  be  false  at  the  time  It  was  de- 
livered," and  it  "was  given  willfully,  and  con- 
trary to  the  oath  he  had  taken,"  It  would  cer- 
tainly be  given  with  "intent  to  swear  false- 
ly." We  think  the  Instructions  given  on  the 
subject  rendered  the  rejected  instruction  un- 
necessary. 

20.  The  court  gave  two  instructions  on  the 
subject  of  corroboration  In  perjury  cases.  In 
Instruction  9  the  Jury  was  told:  "There  must 
be  the  direct  testimony  of  at  least  one  cred- 
ible witness,  and  that  testimony,  to  be  suffi- 
cient, must  be  positive  and  directly  contra- 
dictory of  the  defendant's  oath.  In  addition 
to  such  testimony,  there  must  be  either  an- 


other such  witness  or  corroborating  circum- 
stances established  by  Independent  evidence, 
and  of  such  a  character  as  clearly  to  turn  the 
scale  and  overcome  the  oath  of  the  defendant 
and  the  legal  presumption  of  his  Innocence; 
otherwise,  the  defendant  must  be  acquitted." 
In  Instruction  17  the  court  said  to  the  Jury: 
"The  additional  evidence*  must  be  at  least 
strongly  corroborative  of  the  testimony  of  the 
accusing  witness  In  this  case,  the  witness 
Gamer."  In  addition  to  these  two  Instruc- 
tions, the  defendant  requested  the  following: 
"You  are  Instructed  that  there  must  be  some- 
thing in  the  corroborative  evidence  which 
makes  the  facts  sworn  to  by  defendant  not 
true  if  the  corroborative  evidence  be  true 
also.  If  the  corroboration  does  not  go  to  that 
extent,  the  defendant  must  be  acquitted." 
There  was  no  error  in  refusing  the  instruction 
last  quoted.  The  former  instructions  were 
sufficient  on  the  question  of  corroboration. 

21.  Instructions  50,  50%,  and  52  are  com- 
plained of,  but  the  case  cannot  be  reversed 
on  account  of  the  giving  of  these  Instructions 
for  several  reasons,  the  first  being  that  the 
record  shows  them  to  have  been  given  at  the 
request  of  defendant;  and  we  think  we 
should  be  guided  by  this  record  in  the  matter 
notwithstanding  that  In  the  briefs  of  both 
parties  these  Instructions  are  treated  as  if 
not  given  at  defendant's  request.  Again,  the 
last  instruction  mentioned  Is  free  from  error. 
People  V.  Dolan,  96  Cal.  315,  31  Pac.  107. 
And  there  is  nothing  in  either  of  the  other 
instructions  on  which  the  case  should  be  re- 
versed, if  It  Is  read  and  construed  In  connec- 
tion with  all  the  other  instructions  g^lveu. 
People  V.  Chun  Heong,  86  Cal.  329,  24  Pac. 
1021. 

22.  The  verdict  is  not  contrary  to  the  in- 
structions, nor  Is  It  unsupported  by  the  evi- 
dence; but,  on  the  contrary,  the  case  made 
Against  the  defendant  was  a  strong  one,  as 
may  be  seen  by  a  reference  to  the  brief  sum- 
mary of  the  evidence  of  the  prosecution  con- 
tained In  this  opinion.  Against  this  evidence 
the  defendant  was  compelled  to  rely  almost 
exclusively  on  his  own  uncorroborated  testi- 
mony and  his  good  character.  The  Jury  were 
the  Judges  of  the  weight  of  the  evidence,  kni 
we  see  no  reason  to  Interfere  with  their  ver- 
dict. 

23.  The  defendant  excepted  to  the  remark 
of  the  assistant  district  attorney  to  the  Jury, 
which  reads  as  follows:  "The  jury  in  the 
will  contest  over  people's  Exhibit  A,  within 
an  hour  after  they  had  retired,  brought  in  a 
verdict  that  people's  Bxhibit  A  was  not  a 
valid  will."  This  statement  was  improper, 
and  should  not  have  been  made;  but  still  we 
cannot  see  how  the  defendant  could  be  in- 
jured by  it  when  it  was  virtually  conceded  by 
him  at  the  trial  that  the  will  was  bogus. 
When  It  was  sought  to  be  shown  that  the 
will  was  not  In  the  handwriting  of  the  de- 
ceased. Fuller,  tlie  defendant  admitted  the 
fact;  and  of  course  this  admission  involved 
the  signature  to  the  Instrument    In  addition 
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to  this,  It  was  Bhown  by  the  evidence,  with- 
out conflict,  that  the  will.  Including  the  sig- 
nature, was  In  the  handwriting  of  Mrs. 
Houseworth.  This,  with  the  other  evidence 
tending  In  the  same  direction,  established  the 
fact  that  "Exhibit  A  was  not  a  valid  will" 
beyond  any  question;  and  the  assertion  that 
a  jury  had  so  found  could  add  nothing  to  de- 
fendant's burden. 

24.  Several  other  exceptions  were  taken  to 
statements  of  the  prosecuting  attorneys  in 
their  arguments  to  the  Jury,  but  we  see  noth- 
ing in  any  of  them  calling  for  special  notice. 
It  is  deemed  suflScient  to  say  that  they  are 
free  from  prejudicial  error  under  the  recent 
decision  of  this  court  in  People  v.  Molina,  126 
Cal.  605,  69  Pac.  34. 

26.  A  number  of  objections  to  the  actloi. 
of  the  court  In  refusing  Instrdctions  have 
been  ignored  in  this  opinion  for  the  reason 
that,  after  a  careful  examination  of  them,  the 
conclusion  was  reached  that  they  were  en- 
tirely devoid  of  merit.  It  should  not  be  a 
matter  of  great  surprise  that,  where  upwards 
of  60  instructions  are  requested,  some  of  them 
should  be  refused.  The  Judgment  and  order 
should  be  affirmed. 

We  concur:    HATNES,  C;  CHIPMAN,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 


(131  Cal.  278) 

BLLBDGB  v.  SUPERIOR  COURT  OF  LAS- 
SEN COUNTY  et  al.  (Sac.  647.) 

(Supreme  Court  of  California.    Dec.  31,  1900.) 

CBRTIORABI— ORDER  MODIFYING  JUDGMENT— 

HBViErar. 

Code  Civ.  Proc.  §  1068,  denies  a  review  by 
writ  of  certiorari  where  an  appeal  may  b( 
taken.  Section  939  provides  that  an  appeal 
may  be  taken  from  a  special  order  made  after 
judgment.  Plaintiff  recovered  judgment,  and 
defendants  afterwards  filed  a  cost  bill,  which 
was  stricken  out  because  the  judgment  made 
no  provision  for  such  costs,  and  the  court  then 
made  an  order  deducting  an  amount  equal  to 
such  costs  from  plaintiff's  judgment.  Held, 
that  certiorari  would  not  He  to  review  such 
order,  since  it  was  a  special  order  after  final 
judgment,  from  which  an  appeal  could  be 
taken. 

Department  L 

Certiorari  by  Grace  Elledge  against  the 
superior  court  of  the  county  of  Lassen  and 
others.    Writ  discharged. 

Groodwln  &  Goodwin,  for  petitioner.  Spen- 
cer &  Raker  and  H.  D.  Burroughs,  for  re- 
spondents. 

PER  (TURIAM.  In  an  action  brought  by 
the  petitioner  against  D.  W.  Ridenour  et  al., 
in  the  superior  court  of  Lassen  county.  Judg- 
ment was  entered  in  his  favor  for  the  amount 
of  $290  damages.  Thereafter  the  defend- 
ants therein  filed  a  memorandum  of  costs, 
amounting  to  $02.    Plaintiff  thereupon  moved 


the  court  to  strike  this  memorandum  of  costs 
from  its  files,  upon  the  ground  that,  as  the 
judgment  made  no  provision  regarding  costs, 
the  defendants  were  not  entitled  to  recover 
their  costs.  The  court  granted  this  motion, 
but  immediately  thereafter,  of  its  own  mo- 
tion, made  and  caused  to  be  entered  the  fol- 
lowing order:  "Ordered  that  the  judgment 
entered  herein  be  reduced  the  full  amount 
of  defendants'  cost  bill  herein,  to  wit  ninety- 
two  dollars."  The  plaintiff  has  obtained  a 
writ  of  review  for. the  purpose  of  having  this 
order  annulled,  upon  the  grounds  that  it  was 
without  the  power  of  the  court  to  make  it 

The  order  -sought  to  be  annulled  was  a 
special  order  made  after  final  Judgment,  in 
direct  terms  modifying  the  Judgment  previ- 
ously given,  and  by  express  provision  of  the 
statute  is  made  appealable.  Code  Civ.  Proc 
{  939.  Although  the  cost  bill  Is  referred  to 
as  the  basts  of  its  action,  the  order  of  the 
court  applies  to  the  judgment,  and  not  to  the 
cost  bill.  The  order  could  have  been  re- 
viewed, either  upon  an  appeal  taken  directly 
therefrom.  Independent  of  an  appeal  from 
the  Judgment,  or  its  correctness  could  have 
been  determined  upon  an  appeal  from  the 
judgment  as  modified  in  accordance  with  its 
terms.  Being  an  appealable  order,  it  cannot 
be  reviewed  upon  a  writ  of  certiorari.  Id.  i 
1068.  This  subject  has  recently  been  very 
fully  considered  in  Southern  Ollfomia  By. 
Go.  V.  Superior  Court  of  San  Diego  Co.,  127 
Cal.  417,  59  Pac.  789,  and  this  rule  Is  there 
specifically  declared.    The  writ  is  discliarged. 

(in  CW.  236) 

GREEN  V.  BURR.    (L.  A.  751.) 

(Supreme  Court  of  California.    Dec.  29,  1900.) 

TROVER  AND  CONVERSION— TAKING  BT  8HKR- 
IFP— LIABILITY— OWNERSHIP  OP  PROPBRTT 
—  EVIDENCE  —  SUFFICIENCY  —  PLEADING  — 
AMENDMENT  TO  CONFORM  TO  PROOFS  — 
WHEN  ALLOWED. 

1.  Plaintiff  furnished  money  at  the  request 
of  H.,  made  through  plaintiff's  agent,  to  pay 
the  creditors  of  a  restaurant  company,  and  took 
a  hill  of  sale  of  the  restaurant  property,  giving 
H.  a  15-days  option  to  purchase  it.  H.  went 
into  possession  as  plaintiff's  agent,  and  while 
he  was  in  possession,  and  before  the  expiration 
of  the  15  days,  the  property  was  seized  by  de- 
fendant, as  sheriff,  in  attachment  against  H. 
by  one  of  his  creditors.  The  party  procuring 
plaintiff  to  advance  the  money  had  been  acting 
for  her  in  investing  her  money,  and  she  gave 
him  special  authority  as  her  agent  to  pur- 
chase the  property,  and  look  after  her  inter- 
ests in  the  matter.  H.  had  made  declarations 
that  the  property  belonged  to  him.  Held,  in  an 
action  against  the  sheriff  to  recover  the  valu» 
of  the  property  seized,  that  plaintiff  owned  it, 
and  was,  therefore,  entitled  to  recover. 

2.  Where  defendant  did  not  move  to  amend 
his  answer  to  conform  to  the  proof  until  after 
submission  of  the  case  to  the  court, — whether 
liefore  or  after  decision  not  appearing, — and  it 
did  not  appear  that  any  evidence  was  exclud- 
ed because  of  any  defect  in  the  answer,  or  that 
he  was  injured  by  the  want  of  anything  there- 
in, it  was  not  error  to  refuse  his  request. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county;  Waldo  M.  York,  Judge. 
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Action  by  L.  A.  Green  against  John  Burr. 
From  an  order  denying  a  new  trial,  defend- 
ant appeals.    Affirmed. 

Dillon  &  Dunning,  for  appellant.  Geo.  D. 
Blake,  for  respondent. 

GU.\Y,  C.  The  defendant  appeals  fi'om  an 
order  denying  a  new  trlaL  The  action  Is  to 
recover  the  value  of  the  furniture  and  con- 
tents of  a  certain  restaurant  In  the  city  of 
Los  Angeles,  alleged  to  have  been  wrongfully 
converted  by  defendant.  The  defendant  de- 
nies plaintiff's  title,  and  Justifies  the  taking, 
as  sheriff,  under  a  writ  of  attachment  Issued 
In  a  cause  entitled  "Q.  O.  De  Garmo  vs. 
George  F.  Harvat,"  and  alleges  that  the  de- 
fendant In  that  action  Is  the  owner  of  the 
property  In  controversy.  The  appellant  con- 
tends that  the  findings  in  favor  of  plaintiff 
as  to  the  ownership  of  the  property  are  not 
sustained  by  the  evidence.  The  evidence 
shows  that  the  property  In  dispute  belonged 
to  a  certain  restaurant  company,  of  which 
Sarvat  was  a  creditor,  in  a  small  amount. 
He  assigned  his  claim  to  one  Clark,  who 
brought  suit  thereon,  and  attached  the  said 
property.  Harvat  then,  fearing  the  restau- 
rant owners  would  be  thrown  into  insolvency, 
desired  to  purchase  the  property  In  contro- 
versy for  enough  to  pay  the  other  creditors  of 
the  restaurant  50  per  cent,  of  their  claims, 
which  they  had  agreed  to  accept  In  full  sat- 
isfaction thereof.  For  lack  of  funds,  Harvat 
was  unable  to  do  this,  and  so,  through  his  as- 
signee, Clark,  who  seems  to  have  been  a  mere 
agent  in  the  matter,  he  applied  to  the  plain- 
tiff herein,  and  she  conseuted  to  and  did  put 
up  the  money,  about  J500,  to  pay  the  cred- 
itors, and  took  a  bill  of  sale  of  the  property 
from  the  owners  of  the  restaurant.  The 
plaintiff  then  gave  Harvat  a  15-days  option 
to  purchase  the  property  from  her  for  $000. 
The  constable  who  had  the  property  under 
attachment  and  Glark,  the  plaintiff  In  the  at- 
tachment suit,  then  placed  said  property  in 
the  possession  of  Harvat  as  the  agent  of  the 
plaintiff;  and  while  the  property  was  so  in 
the  possession  of  Harvat,  and  before  the  ex- 
piration of  the  15-days  option,  the  defendant, 
as  sheriff,  seized  the  goods  as  the  property  of 
Harvat  in  an  attachment  suit  brought  against 
him  by  one  of  his  creditors.  It  further  ap- 
pears from  the  evidence  that  Clark  had  pre- 
vlonsly  been  acting  for  the  plaintiff  In  the 
Investment  of  her  money,  and  she  gave  him. 
special  authority  as  her  agent  to  purchase  the 
property  in  question  from  the  restaurant  com- 
pany, and  look  after  her  Interests  In  the  mat- 
ter. At  the  time  of  the  seizure  of  the  prop- 
erty by  defendant,  Harvat  was  running  the 
restaurant,  and  was  in  possession  of  the 
property  in  litigation  herein.  The  creditors 
of  the  restaurant  company  were  settled  with, 
and  they  are  making  no  claim  with  reference 
to  the  property.  The  foregoing  facts  were 
proven  without  substantial  conflict  in  the  tes- 
timony, except  that  there  was  evidence  tend- 


ing to  show  that  Harvat,  while  In  possession, 
had  made  some  declarations  of  his  proprietor- 
ship in  said  property.  On  the  evidence  as 
presented  the  court  was  fully  warranted  in 
finding  that  plaintiff  was  the  owner  of  the 
property  at  the  time  it  was  seized  by  defend- 
ant There  was  nothing  tending  to  show 
that  Harvat,  the  debtor  in  the  attachment 
suit,  was  the  owner  of  the  property,  except 
his  own  declarations  to  that  effect,  which 
seem  to  have  been  received  in  evidence  with- 
out objection  made  thereto.  As  against  the 
other  undisputed  facts  showing  that  plaintiff 
had  bought  and  paid  for  the  property,  these 
declarations  could  have  little  weight. 

The  remaining  contention  of  appellant  is 
that  the  court  erred  in  refusing  to  allow  the 
defendant  to  amend  his  answer  to  conform 
to  the  proofs.  It  appears  from  the  record 
that  the  request  to  be  permitted  to  amend 
the  answer  was  not  made  until  after  the  case 
was  submitted  to  the  court  for  decision. 
How  long  after  such  submission,  or  whether 
the  request  to  amend  was  made  before  the 
case  was  decided,  does  not  appear.  But, 
aside  from  this,  It  does  not  appear  that  any 
evidence  was  excluded  at  the  trial  on  account 
of  any  defect  In  the  answer.  Nor  can  we  see 
how  any  prejudice  or  Injury  accrued  to  de- 
fendant for  want  of  anything  in  his  answer, 
or  how  his  situation  might  be  bettered  if  his 
answer  were  in  any  way  changed.  The  de- 
fendant appears  to  have  lost  his  case  for 
want  of  evidence,  and  not  on  account  of  any 
defect  in  his  answer.  The  order  appealed 
from  should  be  affirmed. 

We  concur:    HAYNES,  a;   SMITH,  O. 

PEB  CURIAJI.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  appealed 
from  Is  affirmed. 


(131  Cal.   205) 
FBANZ  V.  MENDONOA.    (S.  F.  1,672.) 
(Supreme  Court  of  California.    Dec.  29,  1900.) 

BASEMBNTS— RIGHT  OP  WAY— DOMINANT  ES- 
TATE—NATURE— STATUTE  OF  LIMITATIONS- 
INTERRUPTION  —  NEW  TRIAL  —  WEIOIIT  OP 
KVIDBNCB-FINDINO  OP  PACT. 

1.  Where  plaintiff  pre-empted  government 
land,  hid  right  of  sole  possession  and  use  was 
sufficient  estate  in  him,  without  a  patent,  to 
start  the  statute  of  limitations  running  as  to  a 
right  of  way  claimed  in  behalf  of  such  lands 
over  lands  of  another. 

2.  Where  a  landowner  claimed  a  right  of  way 
over  lands  of  another,  the  fact  that  a 'lessee 
of  the  dominant  estate  was  at  the  same  time 
the  lessee  of  the  servient  estate  did  not  inter- 
rupt the  running  of  the  statute  of  limitations 
in  favor  of  the  dominant  estate. 

3.  Where,  in  an  action  to  enjoin  defendant 
from  obstructing  plaintiff's  right  of  way  across 
defendant's  lands,  there  was  a  findi>ig  that 
plaintiff's  use  of  the  right  of  way  wos  permis- 
sive only,  and  the  court  granted  a  new  trial 
on  the  ground  that  such  finding  was  aeainst 
the  evidence,  the  order  granting  a  new  trial 
will  not  be  disturbed  on  appeal,  since  the  ques- 
tion whether  the  use  was  adverse  was  one  of 
fact,  and  the  trial  court,  not  being  bound  by 
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the  rule  ns  to  a  conflict  of  evidence,  is  bound 
to  grant  a  new  trial  when  a  finding  of  fact  is 
against  the  weight  of  evidence. 

Coramlssloners'  decision.  Department  2. 
Appeal  from  superior  court,  Alameda  county; 
W.  E.  Greene,  .Tudge. 

Action  by  Sebastian  Fr&nz  against  Fran- 
cisco A.  Mendonca.  From  an  order  grant- 
ing a  new  trial,  defendant  appeals.  AfiSrm- 
ed. 

John  D.  Whaley,  for  appellant.  Reed  & 
Mesbaumer,  for  respondent 

HAYNES,  C.  Plalntier  brought  this  action 
to  enjoin  the  defendant  from  obstructing  his 
private  way  across  the  defendant's  land  and 
for  damages.  Upon  the  trial  defendant  had 
findings  and  Judgment.  Plaintiff  moved  for 
a  new  trial,  his  motion  was  granted,  and 
the  defendant  appeals  from  the  order  grant- 
ing said  motion.  Plaintiff  In  1858  settled  up- 
on and  entered  a  certain  quarter  section  of 
government  land,  situate  In  Washington 
township,  county  of  Alameda,  and  In  Au- 
gust, 1870,  obtained  a  patent  therefor.  Sub- 
sequently he  acquired  several  other  contigu- 
ous parcels,  and  plaintiff's  said  lands  In  part 
adjoin  the  land  of  defendant,  over  which  said 
private  way  is  claimed  to  exist.  Defend- 
ant's land  is  part  of  a  Mexican  grant  known 
as  the  "Vallejo  Grant,"  for  which  a  patent 
was  Issued  by  the  United  States  to  Vallejo 
In  1862;  and  in  February,  18(53,  Vallejo  con- 
veyed the  same  to  Jonas  G.  Clark.  On  De- 
cember 18,  1884,  Clark  conveyed  to  Jorgen- 
8on,  who  reconveyed  to  Clark  November  28, 
1890,  and  Clark  conveyed  to  defendant 
March  22,  1893.  Plaintiff's  lands  He  about 
a  mile  and  a  half  northerly  from  the  county 
road  leading  from  Haywards  to  Niles,  and 
defendant's  land,  consisting  of  a  tract  of* 
about  300  acres,  patt  of  said  Mexican  grant, 
lies  between  plaintiff's  land  and  said  high- 
way. The  court  found  that  "at  various 
times  during  the  period  of  thirty-seven  years 
next  preceding  the  commencement  of  this 
action,  plaintiff  has  used  and  traveled  over 
said  private  road  in  order  to  reach  his  lands 
ttom  said  highway,  and  return  therefrom, 
for  agricultural  and  pasturage  purposes;  but 
said  use  and  travel  over  said  private  road  by 
plaintiff  was  not  continuous  or  with  claim  of 
right  during  said  period  of  thirty-seven 
years,  or  during  any  period  of  five  succes- 
sive years  thereof,  but  was  with  the  permis- 
sion of  defendant's  grantors."  The  foregoing 
finding  is  the  only  one  that  need  be  quoted 
or  specially  noticed.  Plaintiff's  motion  for 
a  new  trial  specified  said  finding,  among  oth- 
ers, as  not  supported  by  the  evidence,  and 
also  specified  that  the  decision  was  against 
law.  The  plaintiff  testified,  in  substance, 
that  be  lived  on  the  land  he  entered  from 
1858  to  1872;  that  he  did  some  work  on  the 
road  in  18r>8,  and  on  the  Mendonca  land  In 
1862  and  18<i3;  that  from  1802  until  he  left  In 
1872  he  had  to  fix  the  road  every  spring; 
that  during  those  years  he  traveled  over  It 


with  a  team,— two  horses  and  a  wagon;  Hiat 
he  hauled  his  grain  to  Alvarado  over  this 
road;  that  after  Decoto  station  was  estab- 
lished he  hauled  his  groin  there,  and  made 
two  trips  a  day,  and  could  make  three; 
that  during  all  these  years  he  used  this  road 
to  take  bis  produce  out;  that  the  division 
fence  was  built  between  himself  and  the 
Mendonca  lands  a  year  or  two  I>efore,  be 
left;  that  "when  they  built  the  fence  they 
came  up  to  my  house  and  asked  me  where 
I  wanted  the  gate,  and  I  went  with  them 
down,  and  they  showed  me  the  gate;  and 
they  leave  the  board  on  the  sloe,  and  I  fix 
the  gate."  He  further  testified  that  since 
1872  he  leased  the  land  every  year,  and 
went  up  there  every  year  four  or  five  times, 
and  followed  that  road,  and  that  he  was 
first  prevented  from  going  over  the  land  in 
April,  1895. 

1.  Appellant  contends  that  an  adverse  use 
of  the  way  over  the  Mexican  grant  would  not 
set  the  statute  In  motion  until  the  grant  was 
confirmed  and  the  patent  Issued;  but,  as  the 
patent  Issued  the  same  year  the  road  was 
made,  It  may  be  conceded  that  the  statute 
did  not  begin  to  run  in  plaintiff's  favor  prior 
to  1862. 

2.  But  it  Is  also  contended  that  a  way 
appurtenant  to  plaintiff's  land  could  not  be 
initiated  by  adverse  use  until  plaintiff's  pat- 
ent for  the  dominant  estate  was  issued, 
which  was  not  until  1870.  It  is  conceded 
that  plaintiff  pre-empted  his  first  tract  in 
1858;  that  is,  his  title  under  the  government 
was  initiated  that  year,  and  he  then  had  a 
right  of  possession,  cultivation,  and  use, 
good  against  all,  and  that  was  sufficient. 

3.  It  is  also  contended  that  in  1866  the 
plaintiff  leased  defendant's  land  and  culti- 
vated it  for  two  years,  ending  In  1868,  and 
that  such  leasing,  possession,  and  control 
stopped  the  running  of  the  statute,  and  that, 
if  plaintiff  now  has  a  prescriptive  right,  it 
must  have  been  reinitiated  after  bis  tenancy 
terminated,  and  continued  therealter  for  the 

'  full  term  of  five  years.  3^is  may  be  con- 
ceded; but  said  tenancy  ceased  In  1868,  while 
the  use  of  the  way  continued  down  to  the 
date  of  the  Interruption  in  1895,  so  that  a 
new  period  commenced  In  1868,  and  we  do 
not  see  that  any  interruption  to  the  running 
of  the  statute  occurred  afterwards.  Certain- 
ly the  fact  that  Turkelson,  who  was  plain- 
tiff's tenant  in  1877  to  1879,  was  also  the 
lessee  of  the  servient  estate  at  the  same 
time,  could  not  affect  the  plaintiff's  right. 
Besides,  the  period  from  1868  to  1877  was 
more  than  suQicIent  for  the  running  of  the 
statute,  and  to  give  a  prescriptive  title,  if 
the  other  requisite  conditions  existed. 

4.  The  principal  question,  however,  is  sug- 
gested by  the  finding  that  plaintiff's  use  of 
the  road  "was  not  with  claim  of  right. 
•  *  •  but  was  with  the  permission  of  de- 
fendant's grantors."  In  American  Co.  v. 
Bradford,  27  Cal.  301,  367,  Mr.  Justice  Curry, 
speaking  for  the  court,  said:    "In  order  tbat 
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the  enjoyment  of  an  easement  In  another's 
land  may  he  concluslTe  of  the  right  claim- 
ed, it  must  have  been  adverse  in  the  legal 
sense  of  the  term;  that  is,  the  right  must 
have  been  asserted  under  a  claim  of  title, 
with  the  knowledge  and  acquiescence  of  the 
owner  of  the  land,  and  uninterrupted.  The 
burden  of  proving  this  is  on  the  party  claim- 
ing the  easement  If  he  leaves  it  doubtful 
■whether  the  enjoyment  was  adverse,  known 
to  the  owner,  and  uninterrupted,  it  is  not 
conclusive  In  his  favor."  This  case"  was  cit- 
ed and  followed  in  Water  Co.  v.  Hancock.  85 
Gal.  226,  24  Pac.  615.  In  Thomas  v.  Eng- 
land, 71  Cai.  460,  12  Pac.  493,  it  was  said: 
"To  perfect  an  easement  by  occupancy  for 
five  years,  the  enjoyment  must  be  adverse, 
continuous,  open,  peaceable.  It  must  be  ad- 
verse, and  under  claim  of  legal  right  so  to  do, 
and  not  by  the  consent,  permission,  or  indul- 
gence merely  of  the  owner  of  the  alleged' 
servient  estate.  This  is  quite  obvious  in  cas- 
es where  the  consent,  permission,  or  license 
is  expressly  given.  But  it  is  no  less  true 
where  the  permission  or  license  Is  implied, 
as  it  may  well  be  trom  facts  and  circum- 
stances under  which  the  use  was  enjoyed. 
The  question  is  one  for  the  jury,  or  for  the 
court  sitting  as  such,  to  determine  as  a  fact 
in  the  light  of  the  relations  between  the  par- 
ties and  all  the  surrounding  circumstances." 
As  to  the  facts  which  are  essential  to  the 
creation  of  an  easement  by  prescription  there 
is  no  controversy.  It  is  upon  the  facts  to  be 
inferred  from  the  use  under  the  circumstan- 
ces detailed  by  the  witnesses  that  the  bat- 
tle is  waged.  In  Washb.  Easem.  (4th  Ed.) 
p.  156,  it  is  said:  "And  if  there  has  been 
the  use  of  an  easement  for  twenty  years,  un- 
explained, it  will  be  presumed  to  be  under 
a  claim  of  right,  and  adverse,  and  be  suffi- 
cient to  establish  a  title  by  prescription,  and 
to  authorize  the  presumption  of  a  grant,  un- 
less contradicted  or  explained."  To  this 
statement  the  author  cites  a  large  number 
of  cases  from  different  states.  In  Oox  v. 
Forrest,  60  Md.  70,  the  court,  in  an  action 
to  recover  damages  for  obstructing  a  private 
right  of  way,  said:  "By  'adverse'  is  meant 
a  user  without  license  or  permission,  for 
an  adverse  .right  of  an  easement  cannot  grow 
out  of  a  mere  permissive  enjoyment;  the 
real  point  of  distinction  being  between  a 
permissive  or  tolerated  user,  and  one  which 
is  claimed  as  a  matter  of  right.  Where  one, 
however,  has  used  a  right  of  way  for  twenty 
years,  unexplained.  It  is  but  fair  to  presume 
the  user  is  imder  a  claim  of  right,  unless  it 
appears  to  have  been  hy  permission."  Mr. 
Justice  Story,  In  Ricard  v.  Williams,  7 
Wheat.  105,  5  L.  Ed.  406,  in  speaking  of  the 
inference  to  be  drawn  from  possession,  said: 
"Possession  per  se  evidences  no  more  than 
the  mere  fact  of  present  occupation  by  right, 
for  the  law  will  not  presume  a  wrong. 
From  the  very  nature  of  the  case,  therefore, 
it  must  depend  upon  the  collateral  circum- 
stances what  is  the  quality  and  extent  of  the 


interest  claimed  by  the  party,  and  to  that 
extent  only  will  the  presumption  of  law  go 
in  his  favor."  These  cases  lay  down  the 
general  principles  by  which  the  question 
whether  the  use  was  adverse  should  be  de- 
termined. The  question  is  one  of  fact  for 
the  trial  court,  and  it  Is  the  duty  of  the 
judge  of  the  trial  court  to  grant  a  new  trial 
whenever  he  is  satisfied  that  the  verdict 
or  finding  is  contrary  to  the  weight  of  the 
evidence.  The  rule  as  to  the  conflict  of  evi- 
dence does  not  api^y  to  the  trial  court.  Cur- 
tlss  V.  Starr,  85  Cal.  876,  24  Pac.  806;  Bjor- 
man  v.  Redwood  Co.,  92  Gal.  500,  28  Pac. 
691.  The  order  appealed  from  should  be 
afllrmed. 

We  concur:    GRAY,  C.;  CHIPMAN,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  appealed 
from  Is  affirmed. 


(131  Cal.  222) 

BRYAN  T.  ABBOTT  et  al.    (L.  A.  784.) 

(Supreme  Court  of  California.    Dec.  29,  1900.) 

LIENS  —  IMPROVEMENTS  —  REPUTED  OWNER—' 
NOTICEl— INCONSISTENT  — AMBIGUOUS  —  MU- 
NICIPAL C0RP0RATION3->IUDICIAL  NOTICE. 

1.  A  recorded  notice  of  a  lien  which  stated 
that  "8.  A.  is  the  name  of  the  reputed  owner 
of  the  premises,"  Bufflcieritly  named  the  own- 
er, where  S.  A.  owned  the  premises,  since  he 
could  not  liave  been  misled  by  bein^  describ- 
ed as  "reputed  owner." 

2.  Where  the  notice  of  a  lien  stated  that  no 
time  was  specified  for  the  commencement  or 
completion  of  the  work,  payment  to  be  made 
upon  completion  or  as  required  during  its 
progress,  and  the  complaint  alleged  that  no 
time  for  said  payment  was  or  is  stated  or  set 
forth  in  said  contract,  the  complaint  was  not 
demurrable  for  nncertainty  or  ambiguity,  since 
the  law  would  require  payment  on  completion 
of  the  work. 

3.  Where  the  lien  complaint,  to  which  was 
attached  a  diagram  of  tlie  premises,  stated 
that  a  contract  was  for  the  construction  of  a 
sidewalk  "in  front  of  and  adjoining  the  lot" 
descrii>ed,  and  the  contract  stated  that  the 
sidewalk  was  to  be  constructed  "aronnd  the 
premises,"  etc.,  a  demurrer  on  the  ground  of 
ambiguous  description  should  not  be  sustained, 
since  defendant,  being  the  owner  and  occupier 
of  the  premises,  could  not  have  misunderstood 
suoh  description. 

4.  As  under  Code  Civ.  Proc.  §  1875,  the  court 
is  authorized  to  take  judicial  notice  of  the  'in- 
corporation of  a  city,  a  complaint  for  a  me- 
chanic's lien  for  building  a  sidewalk,  describ- 
ing the  property  as  situated  in  a  certain  city, 
is  not  defective,  in  not  stating  that  said  prop- 
erty is  in  an  incorporated  city;  Code  Civ.  Proc. 
§  1191,  providing  for  a  lien  for  improving 
streets  or  sidewalks  in  front  of  any  lot  in  an 
incorporated  city. 

Commissioners*  decision.  Department  2. 
Appeal  from  superior  court,  San  Diego  county. 

Action  by  Solon  Bryan  against  Seth  Ab- 
bott and  Frances  Bill.  From  a  judgment 
for  defendants,  plaintifT  appeals.    Reversed. 

A.  D.  Jordan  and  Eugene  Daney,  for  ap- 
pellant. Sam  Ferry  Smith  and  McDonald  & 
McDonald,  for  respondents. 
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HAYNES,  a  Action  brought  to  enforce 
a  lien  for  work  and  materials  In  laying  ce- 
ment sidewalk  and  curb,  and  constructing 
cement  steps  on  the  sidewalk  leading  up  to 
the  doorways.  Defendants  severally  demur- 
red to  the  second  amended  complaint,  the  de- 
murrers were  sustained,  and,  plaintlfC  fail-" 
ing  to  amend.  Judgment  of  dismissal  was  en- 
tered, and  plaintiff  appeals.  The  contract 
was  made,  the  wo;rk  performed,  and  notice 
of  Hen  filed  by  William  McDonald,  who  as- 
signed his  claim  and  demand  to  the  plaintiff. 
The  demurrer  la  general  and  special. 

1.  The  notice  or  claim  of  lien  stated  "that 
Seth  Abbott  is  the  name  of  the  reputed  own- 
er of  said  premises,  and  caused  and  requested 
said  Wm.  McDonald  to  perfom  said  labor 
and  furnish  said  materials";  and  the  com- 
plaint alleges  "that  at  all  the  times  herein 
mentioned  said  defendant  Seth  Abbott  was 
the  owner  and  reputed  owner  and  in  posses- 
sion of,  and  personally  occupied,  the  follow- 
ing described  real  property"  (describing  it). 
Respondent  contends  that  the  recorded  notice 
of  lien  is  insufficient  because  it  does  not  state 
the  name  of  the  owner  of  the  premises  sought 
to  be  charged  with  the  lien.    It  is  sufficient 

'  if  the  name  of  the  reputed  owner  only  is  giv- 
en. Corbett  v.  Chambers,  109  Cal.  178,  184, 
41  Pac.  873.  The  case  of  Pavement  Go.  v. 
Lyons,  117  Cal.  212,  48  Pac.  1097,  cited  by 
respondent,  does  not  either  directly  or  indi- 
rectly hold  that  the  recorded  notice  of  lien 
must  state  the  name  of  the  owner;  but  the 
reasoning  of  the  case  and  the  conclusion 
reached  Is  entirely  consistent  with  Corbett 
r.  Chambers,  supra,  where  it  was  said:  "The 
provision  therein  that  the  claimant  shall  give 
the  name  of  the  owner  or  reputed  owner,  if 
known,  implies  that,  if  he  does  not  know  the 
name  of  the  owner,  he  may  state  this  fact, 
and  perfect  his  lien  without  naming  an  own- 
er (Lumber  Co.  v.  Newkirk,  80  Cal.  275,  22 
Pac.  231),  and  also  that,  if,  In  good  faith,  he 
gives  the  name  of  a  reputed  owner,  he  shall 
not  lose  his  lien  if  he  shall  afterwards  as- 
certain that  some  other  person  was  the  own- 
er." Here  the  demurrer  admits  that  Seth 
Abbott,  who  was  described  in  the  notice  as 
the  "reputed  owner,"  is  the  "owner"  of  the 
premises  sought  to  be  charged  with  the 
lien;  and  If  Seth  Abbott,  as  owner,  examined 
the  records  in  the  recorder's  office,  as  the 
law  presumes  he  did,  the  false  description, 
"reputed  owner,"  could  hardly  lead  him  to 
doubt  his  identity. 

2.  The  notice  of  lien,  after  describing  the 
work,  stated  there  was  "no  time  specified  for 
the  commencement  or  completion  of  the 
work;  »  •  •  payment  to  be  made  in  U. 
S.  gold  coin  upon  completion  of  the  work,  or 
as  required  In  Its  progress."  Attached  to 
the  complaint,  and  made  part  thereof,  is  a 
copy  of  the  notice  of  lien,  and  in  the  com- 
plaint it  is  alleged  "that  no  time  for  said  pay- 
ment was  or  Is  stated  or  set  forth  in  said 
contract  or  agreement"  It  is  contended  that 
the  allegations  of  the  complaint  are  inconsist- 


ent with  the  notice  of  Uen  attached  as  an  ex- 
hibit, and  that  the  complaint  is  therefore 
demurrable  for  uncertainty  or  ambignlty.  I 
think  no  one  could  be  deceived  or  misled  in 
this  particular.  The  allegation  in  the  com- 
plaint is  that  no  time  for  payment  was  or 
is  "stated  or  set  forth"  in  the  contract  That 
is  literally  true,  though  the  law  construes 
the  contract  to  require  payment  upon  tbe 
completion  of  the  work,  and  therefore  tbe 
time  of  payment,  though  not  the  date,  1> 
fixed. 

3.  The  complaint  states  that  the  contract 
was  for  the  construction  of  a  cement  side- 
walk and  cement  curb  "In  front  of  and  ad- 
joining tbe  lot"  described,  while  the  contract 
set  out  in  the  claim  of  lien  was  to  constmct 
a  sidewalk  and  curb  "around  that  certain 
premises,"  etc.;  and  respondent  makes  tbe 
point  that  tbe  complaint  is  uncertain  in  this 
respect  A  diagram  of  the  property  is  at- 
tached to  the  complaint,  showing  the  curb 
and  sidewalk  along  the  side  and  across  tbe 
end  of  the  property,  being  all  of  If  that  bor- 
dered on  any  street  We  would  not  like  to 
say  that  the  defendant,  the  owner  and  occu- 
pier of  the  property,  misunderstood  the  ex- 
pression "around"  as  here  used,  or  had  any 
doubt  as  to  its  meaning.  The  defendant  bad 
personal  knowledge  of  the  work  done,  and 
cannot  avail  himself  of  a  demurrer  upon  the 
ground  that  the  description  of  the  work  is 
ambiguous.  Doe  y.  Sanger,  78  CaL  150,  20 
Pac.  366. 

4.  Section  1191,  Code  Civ.  Proe.,  provides 
for  a  lien  for  improving  the  street  or  side- 
walk, etc.,  in  front  of  "any  lot  in  any  incor- 
porated city  or  town,"  and  It  is  objected  that 
in  the  notice  of  lien  and  complaiiit  it  is  not 
stated  that  said  property  is  in  an  "incorpo- 
rated city  or  tOTyn."  The  property  is  de- 
scribed as  "situate  in  the  city  of  San  Diego. 
county  of  San  Diego,  state  of  California,*' 
and  the  court  will  take  Judicial  notice  that 
the  city  of  San  Diego  is  Incorporated.  Code 
Civ.  Proc.  §  1875;  Dlgglns  v.  Hartshome,  108 
Cal.  157,  41  Pac.  283.  The  Judgment  should 
be  reversed,  with  directions  to  the  court  be- 
low to  overrule  the  demurrer. 

We  concur:    COOPER,  C;   CHIPMAN,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  is  re- 
versed, with  directions  to  the  court  below  to 
overrule  the  demurrer. 


(m  c«i.  JCT) 
MARR  V.  RHODES.    O.  F.  1,562.) 
(Supreme  Court  of  California.    Dec.  31,  1900.) 

VENDOR  AND  PURCHASER— CROPS— ESCROWS— 
SBT-OPF  AND  COUNTERCLAIM— AMEND- 
MENT—CONTINUANCE!. 
1.  Defendant  contracted  with  plaintiff  to  ex- 
change his  fruit  farm  for  certain  real  estate 
belonging  to  plaintiff,  and  deeds  were  made  out 
and  delivered  in  escrow,  to  be  delivered  to  the 
parties  when  the  title  to  the  properties  should 
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be  made  satistactory.  Thereafter  defendant 
recommended  to  plaintiff  tliat  ttie  person  then 
in  charge  of  the  orchard  was  a  competent  per- 
son to  continue  in  charge  thereof,  audiuform- 
■ed  such  person  that  thereafter  he  would  be 
working  for  plaintiff  instead  of  defendant; 
and  bills  for  the  expense  of  carrying  on  the 
orchard  were  sent  to  plaintiff  directly  or 
through  defendant,  the  bills  being  paid  by 
plaintiff.  Thereafter,  and  prior  to  the  delivery 
of  the  deeds,  a  crop  of  prunes  growing  on  the 
orchard  were  prepared  for  market  and  sold  by 
defendant,  who  refused  to  pay  over  .the  pro- 
ceeds to  plaintiff.  Subsequently  the  deeds 
were  delivered.  Held  that,  the  delivery  of  the 
deeds  relating  back  to  the  date  of  their  execu- 
tion, and  plaintiff  having  been  put  in  posses- 
sion of  the  premises  and  having  defrayed  the 
expense  of  the  crop,  he  was  entitled  to  the 
proceeds  thereof. 

2.  Where,  during  trial,  it  appeared  that  de- 
fendant was  entitled  to  a  set-off  which  he  could 
not  avail  himself  of  under  his  plea,  the  court 
should  have  permitted  an  amendment. 

3.  If,  by  reason  of  an  amendment  to  defend- 
ant's plea  during  trial,  plaintiff  is  taken  by 
surprise,  and  requires  further  time  to  prepare 
to  meet  the  defense,  a  continuance  may  be 
granted,  or  such  terms  may  be  imposed  as  are 
reasonable  under  the  circumstances. 

Department  1.  Appeal  from  superior  court, 
Santa  Clata  county;  A.  S.  Klttredge,  Judge. 

Action  by  Ben.  Q  Marr  against  M.  G. 
Bbodes.  From  a  Judgment  in  favor  of  plaln- 
till.  and  from  an  order  denying  a  new  trial, 
defendant  appeals.    Reversed. 

C.  X>.  Wright,  for  appellant  Archer  & 
Archer,  for  respondent 

VAN  DYKE,  J.  Prior  to  September  10, 
18^,  the  appellant  was  the  owner  of  a  tract 
of  land  In  Santa  Clara  county  containing 
about  20  acres  on  which  there  was  a  fruit 
orchard,  and  respondent  was  the  owner  of 
some  improved  property  In  Biverside  county 
Tmder  rental,  and  some  unimproved  property 
In  Los  Angeles  county.  At  that  time  the 
parties  agreed  upon  the  exchange  of  their 
properties,  the  appellant  selling  his  tract  of 
land  in  Santa  Clara  county  to  the  respondent 
and  the  respondent  selling  his  Biverside  and 
lAx  Angeles  property  to  the  appellant  and 
also  assigning  to  appellant  certain  certificates 
of  mining  stock,  and  a  payment  In  cash  of 
$750,  as  the  difference  between  the  proper- 
ties; and  a  written  agt«ement  was  entered 
into  between  the  parties,  and  at  the  same 
time  the  lease  of  the  Biverside  property  was 
assigned  to  the  respondent  Deeds  were 
made  by  the  respective  parties  conveying  the 
respective  pieces  of  property  according  to 
said  agreement  which  deeds  were  left  in  the 
bands  of  C.  D.  Wright,  to  be  delivered  when 
tbe  title  to  said  respective  pieces  of  property 
sbould  be  made  satisfactory.  After  the  exe- 
cution of  the  papers  and  the  delivery  of  the 
deeds  in  escrow,  the  parties  on  the  same  day 
went  i]];>on  the  property  in  Santa  Clara  coun- 
ty, and  the  appellant  pointed  out  and  ex- 
plained to  the  respondent  what  he  should 
know  concerning  the  orchard  property  In 
Question,  as  the  respondent  did  not  live  in 
-California,  but  in  Illinois.    The  appellant  also 


at  the  same  time  recommended  one  Bose,  who 
had  previously  cultivated  and  cared  for  the 
orchard  under  his  (appellant's)  employment 
as  a  good  and  competent  man  to  look  after 
and  cultivate  the  place  for  the  respondent; 
and  it  was  agreed  by  the  parties  at  the  time 
that  appellant  was  to  pay  the  taxes  on  the 
Los  Angeles  and  Biverside  property,  and  re- 
spondent was  to  pay  the  taxes  and  expenses 
on  the  Santa  Olara  property,  which  was  done. 
Tbe  expenses  of  cultivating  and  caring  for  the 
orchard  werg  to  be  paid  by  the  respondent 
Shortly  after  this,  the  appellant  saw  Bose, 
the  man  whom  he  had  reconmiended,  and  in- 
formed him  of  the  exchange  of  properties, 
and  tliat  thereafter  he  would  be  working  for 
Mr.  Marr,  and  not  for  himself,  and  directed 
him  (Bose)  to  attend  well  to  the  orchard,  and 
that  expenses  would  be  paid  by  Mr.  Marr. 
From  that  time  Bose  understood  that  he  was 
working  for  Marr,  and  not  for  Bbodes;  and 
the  biiis  for  the  expense  of  caring  for  the 
orchard  were  sent  to  Marr,  either  directly  or 
through  Bhodes,  which  bills  Marr  paid. 
Some  hitch  occurred,  causing  delay  in  pass- 
ing the  title  of  the  properties  sold  to  the 
appellant  so  that  the  deeds  were  not  deliv- 
ered to  the  resjpective  parties  until  Decem- 
ber 24,  1896.  In  the  meantime  a  crop  of 
prunes,  grown  on  tbe  orchard  in  question, 
were  prepared  for  market  and  In  November, 
1896,  were  sold  by  appellant  for  $1,089.95, 
and,  on  refusing  to  pay  over  this  sum  to  the 
respondent  Ihis  action  was  brought  to  recover 
the  same.  The  answer  denies  that  the  plain- 
tiff was  tbe  owner  or  in  possession  of  the 
prunes  In  question,  and  avers  that  the  de- 
fendant had  said  crop  of  prunes  on  band, 
which  was  the  product  of  tbe  orchard  for  the 
year  1896,  which  crop  he  sold  for  the  sum 
stated;  but  denies  that  he  received  said  sum 
to  (h:  for  the  use  or  benefit  of  the  plaintiff, 
or  to  or  for  the  use  of  any  other  person  than 
said  defendant  Tbe  court  found  in  favor  of 
the  plaintiff,  and  Judgment  was  entered  ac-' 
cordlngly,  from  which  Judgment  and  from 
the  order  denying  defendant's  motion  for  a 
new  trial,  defendant  appeals. 

When  all  the  conditions  of  the  agreement 
between  the  parties  had  been  complied  witli, 
and  the  deeds  delivered,  they  related  to  the 
day  of  tiielr  execution,  and  the  rights  of  the 
parties  existed  Just  as  if  tbe  deeds  had  been 
fully  delivered  on  the  day  of  their  date.  Mc- 
Donald V.  Huff,  77  Oal.  279,  19  Pac.  499. 
Besides,  here  the  plaintiff  was  pat  in  posses-  . 
sion  of  the  premises  on  which  the  prunes 
were  grown,  and  defrayed  the  expenses  of 
caring  for  and  gathering  the  crop.  The  court 
therefore,  correctly  held  that  the  plaintiff 
was  the  ovraer  of  the  cr(^  of  prunes,  and  en- 
titied  to  the  proceeds  thereof. 

It  developed  during  the  progress  of  the 
trial,  by  the  testimony  of  the  defendant,  that 
he  bad  paid  out  .for  labor  and  supplies  In 
raising  the  crop  of  prunes  the  sum  of  $278.64, 
and  the  defendant  sought  to  have  this  consid- 
ered as  an  offset  against  the  amount  of  the 
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proceeds  of  the  ^le  of  said  prunes.  The 
court  held  that  under  the  pleadings  the  de- 
fendant could  only  deduct  such  expenses  as 
be  was  put  to  In  marketing  the  prunes,  but 
the  claim  for  labor  and  materials  in  connec- 
tion -with  raising  the  prune  crop  could  not  be 
considered,  inasmuch  as  the  answer  contain- 
ed no  plea  of  such  offset  or  counterclaim; 
whereupon  counsel  for  defendant  moved  the 
court  for  leave  to  amend  the  answer  of  de- 
fendant by  setting  up  an  offset  in  his  favor 
against  the  plaintiff.  This  motion  the  court 
denied,  to  which  ruling  the  defendant  duly 
excepted.  We  think  the  court  should  have 
allowed  the  defendant  to  amend  his  answer 
to  enable  him  to  prove  facts  which  would 
have  constituted  an  offset  or  defense  to  plain- 
tiff's demand,  as  proposed;  and  If,  by  reason 
of  such  amendment,  the  plaintiff  would  have 
been  taken  by  surprise,  and  required  further 
time  to  prepare  to  meet  the  defense,  the  case 
could  have  been  continued,  or  such  terms  Im- 
posed as  might  seem  Just  under  the  circum- 
stances. Stringer  v.  Davis,  30  Cal.  321; 
Guidery  v.  Green,  95  Cal.  630,  30  Pac.  786. 
In  the  latter  case  the  court,  in  its  opinion, 
says:  "It  can  very  rarely  happen  that  a 
court  will  be  justified  in  refusing  a  party 
leave  to  amend  his  pleading  so  that  he  may 
properly  present  his  case,  and  obviate  any 
objection  that  the  facts  which  constitute  his 
cause  of  action  or  his  defense  are  not  em- 
braced within  the  Issues,  or  properly  present- 
ed by  his  pleading."  See,  also.  Burns  v. 
ScoofTy,  98  Cal.  271,  33  Pac.  86.  The  Judg- 
ment and  order  denying  a  new  trial  are  re- 
versed, and  the  cause  remanded. 


We  concur:    HARRISON,  J.;  GAROUTTE, 


J. 


031  Cal.  m) 

PALLBTT  et  al.  v.  MURPHY,     (L.  A.  80a) 

(Supreme  Conrt  of  California.     Dec.  29,  1900.) 

IRRIGATION  —  CONTRACT  —  CONSTRUCTION  — 
BREACH— MEASURE  OF  DAMAQES. 

1.  Defendant,  in  conaideration  of  being  al- 
lowed to  construct  an  irrigation  ditch  across 
plaintiffs'  lessor's  lands,  contracted  to  allow 
them  the  use  of  water  on  the  lands  on  the 
most  favorable  conditions  that  they  allowed 
the  use  to  others,  which  contract  was  recorded. 
Plaintiffs'  lease  gave  them  all.  water  riglits  of 
the  lessor,  and  the  amount  of  water  Bowing 
in  the  ditch  above  that  absolutely  sold  was 
sufficient  for  plaintiffs'  needs,  but  defendant  re- 
fused plaintiffs  the  right  to  use  the  water  on 
the  ground  the  water  had  previously  been  ap- 
plied for  for  temporary  use  by  others.  Held, 
that  plaintiffs  were  entitled  to  damages,  since 
the  lessor  had  given  consideration  for  the 
right  to  use  the  water,  and  others  desiring  it, 
having  notice  of  plaintiffs'  right,  could  not 
claim  priority. 

2.  In  an  action  by  a  tenant  of  land  against 
the  owner  of  an  irrigation  ditch  for  breach  of 
a  contract  to  deliver  water,  the  measure  of 
damage  was  the  difference  betM-een  the  rental 
vaine  of  the  land  with  and  without  water. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county;  Lucien  Shaw,  Judge. 


Action  by  William  A.  Pallett  and  others 
against  Simon  3.  Murphy.  From  a  Judgment 
in  favor  of  plaintiffs,  ahd  from  an  order  de- 
nying a  new  trial,  defendant  appeals.  Af- 
firmed. 

Works  &  Lee,  for  appellant.  H.  S.  Van 
Dyke  and  J.  S.  Chapman,  for  respondents. 

HAYNES,  C,  This  Is  an  action  to  recover 
damages  alleged  to  have  been  sustained  by 
the  plaintiffs  by  reason  of  the  failure  of  the 
defendant  to  supply  water  to  lands  occupied 
by  them  as  lessees.  The  plaintiffs  recovered 
judgment,  and  this  appeal  Is  taken  therefrom, 
and  from  an  order  denying  a  new  trial. 

The  principal  question  arises  upon  the  con- 
struction of  a  contract  executed  by  and  be- 
tween Charles  Prager  and  others,  the  own- 
ers of  the  Rancho  Paso  de  Bartolo,  and  the 
appellant,  Simoa  J.  Murphy,  whereby  the 
owners  of  said  rancho  granted  to  Murphy  a 
right  of  way  for  a  ditch  or  conduit  over  the 
same  for  the  conveyance  of  water  for  the 
purposes  of  irrigatiou,  the  plaintiffs  herein 
being  lessees  of  said  rancho,  or  portions  there- 
of, and  contending  that  the  terms  and  con- 
ditions of  said  grant  entitled  tliem,  as  such 
lessees  under  the  terms  of  their  lease,  and 
the  circumstances  alleged  In  their  complaint, 
to  be  supplied  by  defendant  with  water  for 
the  Irrigation  of  said  leaaed  lands;  and  that 
they  suffered  damage  by  the  failure  and  re- 
fusal of  defendant  to  furnish  the  water  de- 
manded by  them  in  the  sum  of  $1,552.  Said 
contract  for  the  right  of  way  for  said  ditch  is 
set  out  In  full  in  the  complaint.  It  was  made 
on  May  30,  1800,  and  was  duly  recorded. 
The  right  of  way  thereby  granted  to  Murphy, 
his  heirs  and  assigns,  was  specifically  de- 
fined as  to  location,  its  width  fixed  at  1  rod, 
and  Its  length  at  about  23.123  feet.  The 
right  w^as  given  the  grantee  to  enter  upon 
said  rancho  for  the  purpose  of  constructing 
the  ditch,  and  afterwards  for  the  purpose  of 
repairs  or  doing  any  necessiiry  work  thereon, 
and  specified  the  consideration  of  one  dollar. 
Said  contract  further  provided  as  follows: 
"It  is  further  agreed  and  stipulated  that  the 
party  of  the  second  part,  his  heirs  and  as- 
signs, hereby  agree  that  the  granting  of  the 
right  of  way  hereto  is  a  part  of  the  considera- 
tion of  this  indenture;  and  the  said  party  of 
the  second  part,  his  heirs  aud  assigns,  in  con- 
eideratlon  of  the  same,  agree  that  they  will 
always  allow  the  use  of  water  for  land. on  the 
Rancho  Paso  de  Bartolo  upon  the  lowest 
terms  and  most  favorable  conditions  that 
they  allow  the  use  of  water  to  others."  A 
large  portion  of  the  lauds  leased  to  the  plain- 
tiffs were  below  defendant's  ditch,  and  could 
be  irrigated  therefrom,  aud  from  no  other 
source,  and  their  lease  contained  this  clause: 
"The  lessor  herein  also  leases,  together  with 
the  lands  hereinbefore  described,  all  such 
water  rights  as  may  be  appurtenant  to  said 
lands;  but  the  said  lessor,  or  his  successors, 
shall  not  be  liable  for  any  water  rates  that 
might  be  charged  for  the  use  of  water  from 
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any  company  or  companies  supplying  water 
.to  said  lands,  but  such  charges  are  to  be  met 
by  the  said  lessees  herein."  It  is  not  serl- 
■oasly  questioned  bnt  that  plaintiffs  had,  under 
this  lease,  whateyer  right  to  demand  from 
•defendant  water  for  the  purpose  of  Irrigating 
the  leased  land  that  the  Indenture  for  the 
right  of  way  secured  to  the  owners  of  the 
lands  over  which  it  was  granted.  Plaintiffs' 
lease  was  executed  May  2, 18D4,  and  was  for 
the  term  ending  Decemlier  31,  ISM.  On  May 
I2th  the  plaintiffs  demanded  of  the  defendant 
the  use  of  water  upon  lands  described  in  the 
-complaint  upon  the  terms  and  conditions  stip- 
ulated In  said  iadenture,  and  offered  to  com- 
ply with  all  the  terms  and  conditions  Impos- 
ed thereby  upon  the  owners  of  the  land.  De- 
fendant refused  to  comply  with  this  demand, 
giving  as  a  reason  therefor,  In  substance,  that 
prior  to  this  demand  he  had  promised  all  the 
water  to  other  parties;  and  for  that  reason, 
and  no  other,  did  not  comply  with  the  de- 
mand. The  court  found  that  during  the  Irri- 
gating season  of  1884  there  were  300  inches 
.of  water,  measured  under  a  4-Inch  pressure, 
flowing  In  said  ditch,  and  being  managed, 
controlled,  and  dl^ibuted  by  the  defendant; 
tliat  of  said  quantity  about  60  Inches  were  re- 
quired to  supply  purchasers  of  absolute  wa- 
ter rights,  and  that  the  remainder  was  amply 
sufficient  for  the  Irrigation  of  the  lands  leased 
by  plaintiffs,  and  for  which  water  was  de- 
jnanded.  Some  extracts  from  the  testimony 
of  Mr.  Reed,  defendant's  agent  who  had  been 
In  charge  of  the  ditch  and  water  from  the 
time  the  ditch  was  constructed,  will  give  a 
clearer  idea  of  the  situation,  and  of  defend- 
ant's (Contention.  He  testified  that  up  to  the 
^ear  1804  perhaps  a  thousand  acres,  some 
wholly  and  some  partially,  had  been  supplied 
from  the  system;  that  portions  of  the  lands 
leased  by  plaintiffs  had  been  supplied  the 
previous  year;  that  defendant's  water  supply 
bad  been  disposed  of  first  to  actual  purchasers 
of  water,  and  the  surplus  to  parties  who  wish; 
«d  it;  that  they  sold  water  rights  at  so  much 
an  inch  with  their  own  land,  and  to  other 
parties  so  many  inches  or  parts  of  inches, 
.absolute  sale,  for  speciUed  land,  and  he 
thought  about  00  inches  had  been  disposed 
of  In  that  way;  and  that  the  balance  of  the 
"water  had  been  supplied  to  the  lands  of  peo- 
ple who  applied  for  it  temporarily,  and  gen- 
-erally  in  the  order  of  their  application.  "If 
-any  one  made  application  /or  a  run  of  water. 
It  was  given  to  him,  If  we  had  it."  That  the 
grantors  of  the  right  of  way  for  defendant's 
■ditch  acquired  some  right  to  the  use  of  water 
-to  be  furnished  by  the  defendant  from  his 
ditcb  would  appear  to  be  incontrovertible. 
The  ditcb  traversed  their  lands  for  the  dis- 
tance of  about  4%  miles,  and  occupied  nearly 
•O  acres  of  land.  It  was  agreed  and  stipu- 
lated by  the  party  of  the  second  part,  the  de- 
tfendant,  his  heirs  and  assigns,  that  the  grant- 
ing of  said  right  of  way  "is  a  part  of  the 
consideration  of  this  indenture,  and  the  said 
party  of  the  second  part,  his  heirs  and  as- 


signs, in  consideration  of  the  same"  agreed  to 
confer  some  right,  benefit,  or  privilege  upon 
the  grantors,  and  expressed  the  same  In  the 
following  language:  "That  they  will  always 
allow  the  use  of  water  for  land  on  the  Rancho 
Paso  de  Bartolo  ui>on  the  lowest  terms  and 
most  favorable  conditions  that  they  allow 
the  use  of  water  to  others."  It  is  argued  by 
appellant  that  "the  conditions  upon  which 
water  might  be  demanded  by  the  plaintiffs' 
lessors  is  that  upon  which  other  consumers 
were  allowed  the  use  of  water."  But  this 
construction  puts  the  grantors  of  the  right 
of  way  In  the  same  category  with  others  who 
paid  no  consideration  for  a  right  to  the  use 
of  water,  and  gives  the  grantors  nothing  for 
the  concession  of  a  valuable  and  essential 
right  of  way.  That  the  grantee  would  "al- 
ways allow"  the  grantor  and  his  heirs  and  as- 
signs "the  use  of  water"  is  as  much  a  part 
of  the  covenant  as  that  which  relates  to  the 
compensation,  and  must  be  given  Its  proper 
effect.  It  was  a  promise  in  advance  of  the 
construction  of  the  ditch  for  a  valuable  con- 
sideration, made  in  writing,  and  recorded; 
and  all  others  desiring  to  use  water  from  that 
ditch  were  charged  with  notice  of  the  plain- 
tiffs' rights,  and  could  not  claim  priority  over 
them.  It  Is  not  contended  by  respondents 
that  the  absolute  sales  of  water  by  the  de- 
fendant to  the  extent  of  50  or  60  Inches  was 
a  violation  of  his  covenant  with  the  owners 
of  the  ranch.  Plaintiffs  were  interested  only 
In  the  supply  for  their  leased  lands  for  that 
year,  and  were  not  authorized  to  litigate  for 
their  lessors  questions  in  which  they  had  no 
interest.  There  was  enough  water  flowing 
in  the  ditch,  aside  from  said  50  or  60  inches, 
to  have  supplied  the  demand  of  the  plain- 
tiffs; and  It  is,  therefore,  not  necessary  to 
consider  the  extent  to  which  the  defendant 
might  sell  absolute  water  rights  without  vio- 
lating his  covenant,  nor  the  quantity  of  wa- 
ter which  the  ^antors  of  the  right  of  way, 
or  those  claiming  under  them,  might  lawfully 
demand  under  all  conceivable  circumstances. 
The  case  here  Is  much  stronger  than  Merrill 
V.  Irrigation  Ck).,  112  Cal.  426,  44  Pac.  720. 
There  the  plaintiff  conveyed  to  the  defendant 
a  right  of  way  across  her  land  for  a  water 
pipe  for  a  nominal  consideration,  "but  the 
real  Inducement  for  the  conveyance  was  an 
understanding  [not  in  writing]  that  plaintiff 
could  have  water  from  defendant's  pipe  to 
irrigate  her  land."  Defendant  furnished  wa- 
ter for  a  time,  and  then  extended  its  pipe, 
and  sold  its  water  to  others,  and  refused  to 
furnish  the  plaintiff  needed  water,  though  re- 
quested so  to  do.  Mandamus  to  compel  the 
defendant  to  furnish  water  was  sustained. 

The  evidence  Introduced  by  the  plaintiffs 
to  ascertain  the  amount  of  their  damages 
was  based  upon  the  theory  that  the  true 
measure  of  damages  in  such  cases  Is  the 
difference  between  the  rental  value  of  the 
land  with  and  without  water  for  irrigation. 
Appellant  contends  that  such  is  not  the  true 
rule,  and  that  the  evidence  admitted  was 
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Incompeteat  That  plaintiffs  leased  the  land 
with  the  understanding  and  belief  that  it 
would  be  supplied  with  water  la  apparent 
from  the  provisions  of  the  lease  upon  that 
subject  The  refusal  of  the  defendant  to 
furnish  water  to  the  plaintiffs  did  not  abro- 
gate the  lease,  nor  deprive  the  plaintiffs  of 
all  ute  of  the  land.  They  remained  la  pos- 
session, and  were  obliged  to  pay  the  stipu- 
lated amount  of  rent,  and  had  all  the  benefit 
of  the  leased  land  that  they  could  have  with- 
out water  for  irrigation.  The  evidence  ob- 
jected to  and  received  by  the  court  was  con- 
fined to  the  i-ental  value  of  the  land  with 
and  without  water  for  irrigation.  This  was 
the  true  rule.  Evidence  as  to  the  value  of 
a  possible  crop  that  might  be  grown  with 
the  use  of  water  would  be  as  purely  si>ecu- 
lative  as  could  well  be  Imagined;  while  the 
rental  value  of  land  in  communities  where 
for  many  years  portions  of  the  land  are 
leased  or  occupied  without  the  possibility 
of  Irrigation,  and  other  portions  are  leased 
or  occupied  with  water  for  irrigation,  fixes 
a  standard  for  the  estimation  of  damages 
in  cases  such  as  .this  as  nearly  accurate  as 
it  is  possible  to  devise.  Appellant  has  not 
cited  any  authorities  upon  this  question,  nor 
made  any  reply  to  the  argument  of  respond- 
ents. In  8  Am.  &  Eng.  Enc.  Law,  p.  611, 
it  is  stated  in  the  text  that,  "where  the 
'damages  may  be  estimated  in  more  than  one 
way,  that  mode  should  be  adopted  which 
Is  most  definite  and  certain"  (citing  many 
cases).  In  Gilbert  v.  Kennedy,  22  Mich.  117, 
Chrlstlancy,  J.,  speaking  for  the  court,  said: 
"Where  elements  of  certainty  are  lacking  by 
which  damages  can  be  accurately  measured, 
resort  must  be  had  to  such  principle  or  basis 
of  calculation  applicable  to  the  circum- 
stances of  the  case  as  will  be  most  likely 
to  approximate  certainty,  and  which  may 
serve  as  a  guide  In  making  the  most  prob- 
able estimate  of  which  the  nature  of  the 
case  will  admit"  The  coitrt  did  not  err  in 
receiving  the  evidence,  and  the  finding  as 
to  the  amount  of  the  damages  is  Justified 
by  the  evidence. 

It  is  further  contended  by  appellant  that 
the  findings  are  not  justified  by  the  evidence. 
But  counsel  say  that  "there  is  no  coufiict 
whatever  as  to  the  manner  of  furnishing  the 
water,  or  of  the  reason  for  not  supplying 
the  water  to  the  plaintiffs";  so  It  is  ap- 
parent that  the  supposed  insufficiency  of  the 
evidence  to  Justify  the  findings  Is  but  an 
attack  upon  the  legal  construction  placed  by 
the  court  below  upon  the  covenant  contain- 
ed In  the  Indenture.  I  think  the  findings 
amply  sustained  by  the  evidence,  and  that 
the  Judgment  and  order  appealed  from 
should  be  affirmed. 

We  concur:    CHIPMAN,  O.,  COOPEB,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


on  CaL  lU) 
MDBPHT  V.  FARMERS'  &  MERCHANTS' 
BANK  OF  LOS  ANGELES.    (L.  A.  794.)i 
(Supreme  Court  of  California.    Dec.  27,  1900.)> 

ZXEX^UTORS  A^TD  ADMINISTRATORS  —  MORT- 
QAGB  OF  BSTATB  PROPERTY— PORHXJLOSURK 
—APPROPRIATION  OP  PROCEEDS— VAUDITT 
OF  F0RBCL03UBJB  SALB  —  APPBAL,  —  NBW 
TBlAlj. 

1.  Where  a  debtor  of  an  executor  knowingly 
receives  a  part  of  the  money  borrowed  by  the 
latter  on  estate  property  in  payment  of  the  ex- 
ecutor's Individual  indebtedness,  the  creditor 
holds  such  money  in  trust  for  a  devisee  who  Is 
injured  thereby. 

2.  Where  an  executor  mortgages  estate  proi;^ 
erty  to  a  bank  under  order  of  court  for  the 
purpose  of  borrowing  money  to  pay  estate 
debts,  and  the  money  is  paid  to  the  executor, 
but  a  portion  thereof  is  appropriated  by  the 
executor,  and  knowingly  received  by  the  bank, 
in  payment  of  an  individual  debt  of  the  exec- 
utor, and  the  mortgage  is  afterwards  fore- 
closed, and  the  land  sold  to  the  tuink,  the 
wrongful  receipt  of  the  money  will  not  render 
the  sale  void. 

3.  A  mortgage  of  land,  part  of  a  decedent's 
estate,  given  by  the  executor  by  order  of  court 
for  money  borrowed  for  the  payment  of  debts, 
is  not  void,  as  depriving  a  devisee  of  a  vested 
right  in  the  property,  because  St.  18S7,  p.  115, 
authorizing  the  mortgage  of  such  property, 
was  not  enacted  till  after  the  testator's  death, 
since  Code  Qv.  Proc.  §§  1546,  1563,  making  tes- 
tator's real  estate  subject  to  sale  to  pay  hi» 
debts,  was  in  force  at  his  death,  and  the  mort- 
gage was  but  a  change  in  form  of  the  debt,  and 
not  an  additional  burden,  though  the  interest 
was  increased  thereby. 

4.  Where  the  complaint  in  an  action  to  qniet 
title,  does  not  ask  for  general  relief,  and  the 
evidence  does  not  authorize  the  relief  prayed, 
but  shows  that  certain  money  Is  held  by  de- 
fendant In  trust  for  plaintiff,  the  court,  on  ap- 
peal, cannot  decree  the  payment  of  such  sum 
under  the  pleadings,  but  will  remand  the  case 
for  a  new  trial,  with  leave  to  the  plaintiff  to 
amend  his  pleadings. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
comity;   Lucien  Shaw,  Judge. 

Action  to  quiet  title  by  Alice  Winston  Mur- 
phy against  the  Farmers'  &  Merchants'  Bank 
of  Los  Angeles.  From  a  Judgment  in  favor 
of  the  plaintiff,  and  from  an  order  denying  a 
motion  for  a  new  trial,  defendant  appeals. 
Reversed. 

Graves,  O'Melveny  &  Shankland,  for  appel- 
lant Albert  M.  Stephens  and  Stephens  & 
Stephens,  for  respondent 

CHIPMAN,  a  Action  to  quiet  title. 
Plaintiff  is  one  of  10  children  of  WiiUam  H. 
Winston,  who  died  testate  In  May,  188a  In 
June,  1886,  his  surviving  widow,  Mary  E. 
Winston,  was  appointed  executrix.  Plaintiff 
is  a  devisee  nnder  the  will  of  deceased,  and 
claims  as  such.  She  brings  this  action  to 
quiet  her  title  to  an  undivided  one-eleventb 
Interest  In  a  certain  tract  of  land  In  Los  An- 
geles county,  as  property  of  the  Winston  es- 
tate. The  Judgment  was  that  plaintiff  is  the 
owner  in  fee  of  an  undivided  one-eleventh  In- 
terest In  the  property  In  question;  that  de- 
fendant has  no  right  or  Interest  In  said  one- 
eleventh  interest;  and  that  plaintiff's  interest 

■  For  supplemental  opinion,  see  63  Pao.  73L 
'Rebearlog  denlod  January  ii,  UOl. 
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"Is  subject  to  all  lawful  claims  that  may  be 
made  thereon  In  the  course  of  the  further  ad- 
ministration of  the  estate  of  said  William  H. 
Winston,  which  is  now  uncompleted."  The 
appeal  is  from  this  Judgment,  and  from  the 
order  denying  defendant's  motion  for  a  new 
trial. 

The  testator  made  certain  specific  bequests 
to  plaintiff  and  other  heirs  at  law,  and  pro- 
Tided  that,  after  the  legacies  mentioned  in 
the  wlU  were  paid,  the  residue  of  the  prop- 
erty should  be  equally  divided  between  the 
testator's  wife  and  children,  share  and  share 
alike.  The  court  found  the  following  facts: 
That  plaintiff  is  the  owner  of  an  undivided 
one-eleventh  interest  In  the  land  described  in 
the  complaint,  and  that  defendant's  claim 
thereto  is  without  right;  that  In  November, 
1S91.  the  executrix  filed  her  petition  for  an 
order  authorizing  ber  to  mortgage  the  real 
estate  in  dispute;  the  petition  showed  that 
of  the  money  coming  Into  her  hands  all  had 
been  disbursed  by  the  executrix  In  payment 
of  debts  of  the  deceased,  expenses  of  admin- 
istration, payment  of  the  legacies,  and  family 
allowance,  and  other  costs  and  charges 
against  said  estate;  that  certain  exempt- per- 
sonal property  was  set  aside  to  the  widow, 
and  there  remained  belonging  to  the  estate 
two  old  mules,  two  young  mules  and  one  colt, 
valued  at  $500.  The  petition  showed  accrued 
liabilities  amounting  to  $21,052.38;  and  debts, 
expenses,  and  charges  to  accrue,  $28,247.70; 
total,  $49,300.08.  The  petition  was  granted 
to  the  extent  of  authorizing  the  mortgage  for 
$45,000,  and  such  mortgage  was  executed  to 
defendant  bank  on  December  16,  1891;  and 
on  December  1,  1896,  there  was  due  and  un- 
paid thereon  $03,081.64.  Foreclosure  follow- 
ed, and  in  due  course,  in  Jime,  1898,  a  sher- 
IfTs  deed,  granting  the  premises  to  defend- 
ant as  purchaser,  and  the  land  has  been  in 
defendant's  possession  ever  since,  claiming  un- 
der this  deed.  No  question  arises  as  to  the 
form  of  the  proceedings  to  mortgage  or  the 
sale  on  foreclosure.  There  has  been  no  final 
account  or  settlement  of  the  estate  or  distri- 
bution, and  the  court  found  that  there  is  no 
property  of  the  estate  with  which  to  pay  to 
plaintilF  her  legacy,  and  the  executrix  is  in- 
solvent, and  was  serving  without  bonds.  At 
the  time  this  mortgage  was  executed  the  exe- 
cutrix owed  the  defendant  in  her  Individual 
capacity  $33,347.03,  which  was  made  up  of 
$24,000  and  accrued  interest,  being  money 
borrowed  by  her  from  defendant  some  years 
before  the  probate  mortgage  was  executed, 
and  she  used  this  money  to  purchase  the  en- 
tire Interest  of  six  adult  children  In  the  es- 
tate; and  the  personal  indebtedness  of  the 
executrix  also  Included  the  further  sum  of  $1,- 
175  borrowed  from  defendant  by  her  on  per- 
sonal account,  for  which  she  had  given  Ler 
note.  The  mortgage  was  executed  by  the 
executrix  as  such,  and  by  three  of  the  adult 
heirs,  who  had  not  sold  their  interest  to  Mrs. 
Winston,  and  by  ber  Individually;  thus  In- 
63  P.— 24 


eluding  ten-elevenths  of  the  interest  in  the 
property.  The  court  found  that  of  the  $45,- 
000  borrowed  by  the  mortgage  the  bank  paid 
her  only  $7,329.97,  and  applied  $4,323  In  satis- 
faction of  Its  own  claim  against  the  estate, 
which  was  justly  due  the  bank,  and  credited 
the  balance,  namely,  $33,347.03,  In  payment 
of  the  personal  debt  above  referred  to,  due 
it  from  the  executrix;  that  the  executrix  paid 
out  of  this  $7,329.97  the  legacies  of  two 
brothers  of  plaintiff,  amounting  to  $6,900,  In- 
cluding three  years'  interest  The  evidence 
was  that  the  $45,000  was  passed  to  the  credit 
of  the  executrix  on  the  books  of  the  bank  on 
the  day  the  mortgage  was  executed  and  de- 
livered, and  on  the  same  day  she  gave  the 
bank  her  checks  to  pay  her  individual  indebt- 
edness of  $33,347.03,  above  stated,  and  the  al- 
lowed claim  of  the  defendant,  $4,323,  leaving 
I  a  balance  to  her  credit  of  $7,329.97. 
I  1.  The  written  opinion  of  the  learned  trial 
i  judge  printed  in  the  briefs  discloses  the  the- 
;  ory  on  which  his  decision  rests,  and  it  was 
that  the  mortgage  money  was  impressed  with 
a  trust,  and  Its  application  to  pay  the  personal 
debt  of  the  executrix  was  a  breach  of  trust 
on  her  part;  that  the  defendant  had  notice 
of  the  fact  that  the  money  it  received  was 
held  by  the  executrix  in  trust,  and  could  not 
be  applied  to  the  payment  of  her  individual 
debt;  and  that,  therefore,  the  mortgage  was 
void  as  to  plaintiCT.  I  think  the  facts  war- 
ranted the  trial  court  in  concluding  that  the 
defendant  had  knowledge  that  the  money  it 
received  on  the  checks  of  the  executrix, 
drawn  upon  this  mortgage  loan,  belonged  to 
the  estate,  and  that  in  receiving  it  to  pay 
the  individual  debt  of  the  executrix  the  de- 
fendant became  a  party  to  the  violation  of 
the  trust,  and  acquired  no  right  to  the  money 
it  received  from  her  so  far  as  plaintiff  is  con- 
cerned, and  plaintiff's  right  to  the  money  was 
unaffected  by  the  mortgage  or  by  the  pay- 
ment to  defendant  But  it  does  not  follow 
that  the  deed  under  which  defendant  claims 
title  is  void,  or  that  the  proceedings  by 
which  it  acquired  title  can  be  set  aside  or  an- 
nulled upon  the  pleadings  and  evidence  now 
before  us.  The  petition  showed  legitimate 
charges  against  the  estate  amounting  to 
more  than  $45,000.  The  money  borrowed 
passed  to  the  credit  of  the  executrix,  and  was 
under  her  .control  as  executrix.  The  trans- 
action was  fair  and  open,  so  far  as  tJie  evi- 
dence shows,  and  the  mortgage  was  a  valid 
lien,  unless  void  for  the  reason  next  to  be 
noticed.  It  was  In  the  application  of  the 
money  thus  borrowed,  and  not  in  the  execu- 
tion of  the  mortgage  or  the  sale  under  fore- 
closure, that  an  implied  or  constructive  trust 
arose  under  which  defendant  must  account 
The  title  to  the  land  is  now  in  defendant 

2.  Respondent  contends  that  the  mortgage 
was  void  as  to  plaintiff  because  it  deprived 
her  of  vested  rights.  The  testator  died  in 
1886,  and  the  act  authorizing  the  mortgage 
was  passed  March  15,  1887  (St  1887,  p.  115), 
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and  was  an  act  adding  a°  new  article  to  the 
Code  of  Clril  Procedure  relating  to  mort- 
gages and  leases  of  real  property  of  dece- 
dents. Tbe  sections  relating  to  mortgages 
are  1577  and  1578.  The  proceedings  to  mort- 
gage the  property  being  regular  and  conform- 
able to  the  statute,  Its  provisions  need  not  be 
set  forth.  Respondent  relies  upon  Brenham 
V.  Story,  30  Cal.  179.  Upon  the  authority  of 
that  case,  it  was  held  in  Re  Paclcer's  Estate, 
125  Cal.  396,  58  Pac.  59,  that  under  section 
1537,  Id.,  as  amended  in  1893,  the  real  estate 
of  the  intestate  could  not  be  sold  where  the 
petition  showed  nothing  more  than  that  a  sale 
would  be  for  "the  advantage,  benefit,  and 
best  interests  of  the  estate  and  those  inter- 
ested therein,"  so  as  to  affect  the  title  of  an 
heir  that  had  vested  prior  to  the  passage  of 
the  act;  there  being  no  debts  or  charges  on 
tbe  estate.  Brenham  t.  Story  decided  that 
upon  the  death  of  the  ancestor  the  heir  at 
once  becomes  vested  with  the  full  property, 
subject  only  to  liens  then  existing  or  created 
by  statute  then  in  force.  See  cases  cited  in 
Re  Packer's  Estate,  supra.  In  the  present 
case  plaintiff  tooli:  subject  to  such  charges  on 
the  estate  as  tbe  law  authorized  at  the  death 
of  her  testate.  These  were  "debts  of  the  de- 
ceased, the  expenses  of  administration,  and 
the  allowance  to  the  family."  Section  1516, 
Code  Civ.  Proe.  "The  estate,  real  or  per- 
sonal, given  by  will  to  legatees  or  devisees, 
Is  liable  for  the  debts,  expenses  of  admin- 
istratica,  and  family  expenses.  In  proportion 
to  the  value  or  amount  of  the  several  devises 
or  legacies."  Section  1563,  Id.  All  the  prop- 
erty of  a  decedent  shall  be  chargeable  as 
above  stated,  and  "may  be  sold  as  the  court 
may  direct,  in  the  manner  prescribed  In  this 
chapter."  Section  1516,  supra.  There  was 
therefore  authority  of  law  for  disposing  of 
the  property  for  the  purposes  named,  namely, 
to  pay  debts  of  the  deceased,  expenses  of 
administration,  family  allowance,  and  lega- 
cies. The  real  property  belonging  to  tbe  es- 
tate could  be  sold  to  provide  money  to  dis- 
charge the  liabilities  above  enumerated.  The 
title  of  the  devisees  under  the  will,  "though 
a  vested  estate  in  a  general  sense,  was  in- 
cumbered by  the  lien  created  by  the  testator 
In  his  lifetime,  and  by  the  law  at  his  decease, 
and  was  therefore  a  qualified,  though  a  vest- 
ed. Interest"  (Wilkinson  v.  Leland,  2  Pet 
627,  7  L.  Ed.  542);  and  plaintiff  took  her  in- 
terest subject  to  the  power  of  tbe  probate 
court  to  sell  th6  property  for  the  purpose  of 
paying  tbe  charges  or  liens  resting  against 
it.  To  authorize  the  mortgage  of  the  prop- 
erty for  the  express  purpose  of  raising  jnoney 
with  which  to  pay  these  charges  is  but  to 
change  the  form  of  the  Hen,  and  adds  no 
new  burden  not  already  borne  by  the  prop- 
erty, or  to  which  the  property  may  be  sub- 
jected under  the  law  as  it  existed  when  the 
testator  died.  It  Is  true,  as  Is  claimed,  that 
the  mortgage,  under  the  statute,  may  bear  a 
greater  rate  of  interest  than  the  legacies  may 
bear.    But  the  increased  rate  of  interest  al- 


lowed by  law  Is  an  incident  of  the  power  bj 
which  the  burden  or  lien  already  on  the  prop- 
erty may  be  changed  by  changing  the  form 
of  the  statutory  burden  or  lien  to  a  mort- 
gage lien.  It  does  not  affect  the  question  of 
power,  nor  can  it  reasonably  be  said  to  be  a 
new  burden.  Presumably  the  mortgaged 
property  would  have  a  market  value  greater 
than  the  mortgage  debt,  for  the  lender  would 
rarely  loan  up  to  the  full  cash  value.  But 
the  mortgage  Is  not  a  sale,  and  the  creditors 
may  at  any  time  petition  to  sell  and  pay  the 
mortgage,  and  they  would  thus  have  an  op- 
portunity to  realize  the  margin  of  value 
above  the  mortgage  debt;  and,  if  a  sale  conld 
not  be  made  for  an  amount  in  excess  of  the 
loan,  it  would  show  that  the  estate  had  real- 
ized on  the  mortgage  all  the  property  was 
worth  in  the  market,  and  creditors  would 
have  no  cause  of  complaint,  for  no  deficiency 
judgment  can  be  entered.  The  mortgagee 
must  look  alone  to  the  property.  St.  1887, 
supra.  We  think  that  within  the  limitations 
placed  by  law  upon  the  power  to  sell  to  pay 
charges  against  the  estate,  as  the  law  ex- 
isted at  the  decedent's  death,  the  court  may. 
on  cause  shown  as  required  by  tbe  statute, 
authorize  the  mortgage,  whether  the  decedent 
died  before  or  after  the  passage  of  the  act  of 
1887.  This  view  of  the  statute  would  often 
save  the  estate  from  forced  sale  and  conse- 
quent sacrifice;  and,  under  the  wisely  exer- 
cised discretion  of  the  court,  would  result  In 
benefit  to  tbe  interests  it  was  designed  to 
conserve.  Cases  where  probate  mortgages 
have  been  upheld,  where  given  under  sec- 
tions 1577  and  1578,  are  the  following:  Thom- 
as V.  Parker,  97  Cal.  456,  32  Pac.  562;  Stow 
V.  Schlefferly,  120  Cal.  609,  52  Pac.  1000; 
Welnrelch  v.  Hensley,  121  Cal.  647,  54  Pac. 
254;  Past  v.  Steele,  127  Cal.  202,  59  Pac.  685. 
Upon  the  general  question  of  the  power  of 
the  legislature  to  authorize  the  mortgaging 
of  estates  of  decedents,  see  Oooley,  Const. 
Lim.  (6th  Ed.)  pp.  115-124;  2  Woerner,  Adm'n. 
i  345;  Woerner,  Guardianship,  §  86. 

Our  opinion  is  that  tbe  court  erred  in  de- 
ciding that  plaintiff  owns  an  undivided  in- 
terest in  the  land.  We  think,  however,  that 
the  money  received  by  defendant  In  payment 
of  the  individual  debt  of  tbe  executrix  was  a 
trust  fund,  as  to  which  defendant  must  ac- 
count to  the  estate  to  the  extent  of  plalntUTs 
right  thereto.  What  that  right  is  can  be  de- 
termined only  after  an  accounting  is  had,  and 
the  estate  is  in  a  condition  to  be  closed.  As 
the  complaint  now  stands,  it  Is  a  simple  ac- 
tion to  quiet  title,  without  even  a  prayer  for 
general  relief,  and  proceeds  on  the  theory 
that  plaintiff  owns  a  definite  interest  in  the 
land.  There  is  no  allegation  in  the  com- 
plaint that  would  support  a  Judgment  again.st 
defendant  for  any  definite  sum  of  money,  or 
for  an  accounting  to  the  estate.  The  evi- 
dence discloses  an  entirely  different  state  of 
facts  from  that  sued  upon.  This  court  can 
do  no  more  than  reverse  the  Judgment  and 
remand  the  cause,  with  leave  to  plaintiff  to 
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take  anch  further  proceedings  as  she  may  b« 
advised. 

We  concur:    HAYNES,  C.;  GRAY,  a 

PER  CURIAM.  For  the  leasons  glTen  in 
the  foregoing  opinion,  the  Judgment  is  ■  re- 
Tersed,  with  leave  to  plaintiff  to  proceed  fur- 
ther In  the  case  as  she  may  be  advised. 


(131  Cal.  226) 

CITY  or  OAKLAXD  t.  SOUTHERN  PAG. 

00.    (S.  F.  1,661.)  > 
(Supreme  Coort  of  Oalifomia.    Dec.  29,  1900.) 

TAXATION— POWERS  OF  BOARD  OF  EQUALIZA- 
TION—INCRBASE!  IN  A3SESSSMENT— BVIDSNCa 
OF  VALUES-NECBSSITY. 

Pol.  Code,  I  8673,  authoriEes  boards  of 
equalizatioii  to  increase  or  lower  the  entire  as- 
aessment  roll  so  as  to  equalize  the  assesgment 
of  the  property  contained  therein,  and  sec- 
tion 3677  provides  that  the  assessor  and  any 
depnty  whose  testimony  is  needed  must  be  pres- 
ent, and  may  malce  any  statement  or  introduce 
witnesses  on  qnestions  before  the  board,  and 
section  S679  declares  that  the  board  must  use 
the  abstract  of  mortgages  prepared  by  the 
county  recorder,  and  other  information  it  may 
gain  from  the  records  of  the  county  recorder 
or  elsewhere.  Beld,  that  the  plaintiff,  as  a 
board  of  equalization,  had  no  power,  in  the 
absence  of  evidence  of  the  value  of  defendant's 
property,  to  raise  defendant's  assessment. 

Department  2.  Appeal  from  superior  court, 
Alameda  county;   W.  B.  Greene,  Judge. 

Action  by  the  city  of  Oakland  against  the 
Southern  Pacific  Company.  From  an  order 
denying  a  new  trial,  and  from  a  Judgment 
In  favor  of  defendant,  plaintiff  appeals.  Af- 
firmed. 

W.  A.  Dow,  for  appellant.  H.  S.  Brown, 
for  respondent 

PER  CURIAM.  This  action  was  brought 
to  recover  taxes  claimed  to  lie  due  plaintiff 
by  defendant  upon  property  owned  by  It  on 
the  first  Monday  of  March,  1894.  Findings 
were  filed,  and  Judgment  entered  for  defend- 
ant. Plaintiff  appeals  from  the  Judgment 
and  from  an  order  denying  Its  motion  for  a 
new  trial. 

The  amount  of  taxes  that  were  due  by 
defendant,  according  to  the  assessment  as 
made  by  the  city  assessor,  at  the  rate  as 
fixed  by  the  proper  authorities,  has  been 
paid,  and  therefore  the  same  Is  not  Involved 
in  this  action.  The  council  of  plaintiff,  sit- 
ting as  a  board  of  equalization,  after  notice 
to  defendant,  bnt  without  evidence  or  testi- 
mony of  any  kind  as  to  the  value  of  de- 
fendant's property  described  in  its  assess- 
ment, increased  and  raised  the  assessment 
as  made  by  the  assessor  $681,500,  which 
amount  was,  by  resolution,  directed  to  I>e 
added  to  the  assessed  valuation  of  the  prop- 
erty which  had  been  so  assessed  by  the  as- 
sessor. The  main  question  in  the  case  Is 
•fl  to  whether  or  not  the  board  of  equaliza- 
tion had  power  to  so  increase  the  assessment 
without    beariuK   or   taking    an;    evidence 
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whatever.  The  board  of  equalization,  being 
an  inferior  tribunal  or  body  created  by  stat- 
ute, has  snch  Jurisdiction  and  powers  as  are 
given  to  ft  by  statute,  and  none  others.  The 
powers  of  the  board  in  regard  to  the  equal- 
ization of  taxes  are  prescribed  by  the  Politi- 
cal Code,  1  3672  et  seq.  It  is  provided  in 
section  3673:  "The  board  has  power  after 
giving  notice  in  snch  manner  as  it  may  by 
rule  prescribe,  to  Increase  or  lower  the  en- 
tire assessment  roll  or  any  assessment  con- 
tained therein,  so  as  to  equalize  the  assess- 
ment of  the  property  contained  In  said  roll, 
and  make  the  assessment  conform  to  the 
true  value  of  such  property  In  money."  Sec- 
tion 3677:  "Dnring  the  session  of  the  board 
the  assessor  and  any  deputy  whose  testi- 
mony is  needed  must  be  present,  and  may 
make  any  statement,  or  introduce  and  ex- 
amine witnesses,  on  questions  before  the 
board."  It  is,  by  section  3678,  made  the 
duty  of  the  recorder'  annually  to  transmit  to 
the  assessor  a  complete  abstract  of  all  mort- 
gages, deeds  of  trust,  contracts,  and  other 
obligations  by  which  any  debt  Is  secured, 
remaining  unsatisfied  on  the  records  of  his 
office,  not  barred  by  the  statute  of  limita- 
tions, on  the  first  Monday  of  March  of  each 
year.  Section  3679:  "The  board  must  use 
the  abstract,  and  all  other  information  it 
may  gain  from  the  records  of  the  county 
recorder  or  elsewhere.  In  equalizing  the  as- 
sessment of  the  property  of  the  county,  and 
may  require  the  assessor  to  enter  upon  the 
assessment  book  ahy  property  which  has 
not  been  assessed."  The  board  of  equaliza- 
tion, in  passing  upon  a  question  as  to  wheth- 
er an  assessment  Is  too  high  or  too  low,  acts 
in  a  Judicial  capacity,  and  its  decision  is  an 
adJOdication,  and  as  clearly  so  as  a  Judg- 
ment for  the  recovery  of  the  tax.  People 
V.  Goldtree,  44  Cal.  325. 

The  assessor  Is  the  officer  expressly  au- 
thorized by  law  to  fix  the  value  of  all  prop- 
erty for  the  purposes  of  taxation.  His  val- 
uation is  presumed  to  be  correct,  but  the  sec- 
tions of  the  Code  cited  provide  a  remedy  for 
the  correction  of  errors  of  Judgment  or  mis- 
takes made  by  him  in  his  valuations.  He  is 
not  required  to  hear  evidence,  but  must  use 
his  best  Judgment  in  the  first  place,  and  fix 
the  actual  cash  value  of  the  property  ac- 
cording to  the  rules  laid  down  for  his  guid- 
ance. In  so  doing  he  should  use  his  knowl- 
edge of  values  and  of  comparative  values, 
with  the  aim  and  purpose  of  assessing  ail 
property  at  its  full  cash  value,  no  matter 
who  the  owner  thereof  may  be.  The  legis- 
lature evidently  intended  to  provide,  not  a 
tribunal  to  reassess  the  property,  bnt  a 
body  clothed  with  the  authority  to  hear  and 
determine  if  the  assessor  has  equally  and 
Impartially  performed  his  duty.  The  board 
so  created  has  not  the  power,  of  °  Its  own 
volition,  and  on  its  opinion  or  the  opinion  of 
Its  members,  without  hearing  evidence,  to 
reassess  the  property.  If  it  had  such  power, 
there  ahould  be  some  tribunal  to  correct  the 
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assessments  so  made  by  the  board.  In  the 
early  case  of  People  t.  Reynolds,  28  Cal.  112, 
It  1b  said:  "When  the  party  Interested  ap- 
pears In  answer  to  the  notice  or  summons, 
he  Is  entitled  to  be  Informed  of  the  mat- 
ters which  he  may  be  required  to  meet; 
and  until  a  case  be  established  authorizing 
an  addition  to  be  made  to  the  assessed  valu- 
ation of  the  property,  he  will  have  nothing  to 
rebut,  but  may  rest  securely  upon  the  as- 
sessed valuation.  The  board  have  no  more 
right  to  add  to  the  assessed  valuation  of  the 
property,  without  evidence  authorizing  them 
to  do  so,  than  a  court  or  Jury  have  to  find 
facts  and  determine  the  rights  of  litigants 
without  evidence.  If  boards  of  equalization 
may  arbitrarily,  and  of  their  own  mere 
caprice,  Increase  the  assessed  valuation  of 
property,  then  they  possess  a  power  without 
prescribed  limits  which  may  be  used  for 
purposes  of  the  grossest  oppression  and  in- 
justice." The  above  decision  was  made  un- 
der the  revenue  act  of  1861  (St  1861,  p. 
427),  which  provided:  "The  board  of  equal- 
ization shall  have  power  to  determine  all 
complaiiits  made  in  regard  to  the  assessed 
value  of  any  property,  and  may  change  and 
correct  any  valuation,  either  by  adding  there- 
to or  deducting  therefrom,  if  they  deem 
the  sum  fixed  in  the  assessment  roll  too 
small  or  too  great,  whether  said  sum  was 
fixed  by  the  owner  or  the  assessor."  The 
act  of  1861  would  seem  to  give  the  board 
more  extensive  powers  than  any  change  in 
the  section  has  since  given  it  When  the 
Codes  were  adopted,  the  substance  of  the 
act  of  1861  In  regard  to  powers  of  the  board 
was  enacted  in  section  36T3,  Pol.  Code,  and 
read:  "The  board  has  power  to  determine 
all  complaints  in  regard  to  the  assessed  value 
■of  property,  and  may,  except  as  prohibited 
In  this  title,  correct  any  valuation  by  adding 
or  deducting  such  sum  as  may  be  necessary 
to  make  it  conform  to  the  actual  cash  val- 
ue." The  section  was  amended  in  1880  as  It 
now  reads,  and  has  ever  since  stood  in  its 
present  form.  It  is  argued  that  the  amend- 
ment of  1880  dropped  from  the  section  the 
words  "all  complaints  in  regard  to  the  as- 
sessed value  of  property,"  and  that  the 
board  may  now,  after  giving  Douce,  raise  an 
assessment  without  any  formal  complaint 
being  filed;  hence,  if  no  complaint  is  neces- 
sary, no  evidence  is  required.  We  do  not 
think  it  was  the  intention  to  dispense  with 
evidence.  In  City  and  County  of  San  Fran- 
cisco V.  Flood,  64  Cal.  508,  2  Pac.  267,  decided 
in  January,  1884,  it  is  said:  "The  action  of 
the  board  in  dealing  with  the  valuation  of 
the  property  listed  in  the  roll  is  based  upon 
evidence  which  may  be  adduced  before  the 
board.  Sections  3673,  3677,  Pol.  Code.  As 
to  Increase  of  amount  of  valuation  or  reduc- 
tion, the  board  can  only  act  on  evidence. 
We  cannot  see  how  it  could  act  otherwise." 
In  Hagenmeyer  v.  Board,  82  Cal,  218,  23  Pac. 
16,  it  is  said:  "The  record  does  not  show  by 
afflrmative  proof  that  the  board  did  not  act 


upon  evidence  before  It  Therefore  its  order 
in  the  premises  is  conclusive  that  it  did  act 
upon  such  evidence  as  was  necessary."  In 
Farmers'  &  Merchants'  Bank  v.  Board  of 
Equalization,  97  Cal.  325,  32  Pac.  314,  It  U 
said:  "The  board  had  no  power  to  order  a 
new  assessment  to  be  made  without  evi- 
dence." Under  the  above  decisions  it  has  be- 
come the  settled  rule  in  this  state  that  the 
board  can  only  act  upon  evidence  In  raising 
or  lowering  an  assessment  We  are  aware 
that  a  different  rule  has  been  announced  in 
some  states,  but  generally  the  rule  in  such 
cases  has  been  based  upon  the  peculiar 
wording  of  the  statute  under  which  uie  de- 
cision has  been  rendered.  But  when  such 
Is  not  the  case,  we  think  the  rule  as  herein 
announced  the  better  and  safer  one.  It  Is 
claimed  that  the  record  shows  that  there  was 
evidence  taken  before  the  board.  Counsel, 
in  his  brief,  under  this  claim  says:  "Mr. 
Ryan  was  called  upon  to  testify,  but  refused 
to  make  any  statement  why  the  assessment 
should  not  be  Increased.  Mr.  Martin,  in  be- 
half of  the  def^idant  testified  simply  that 
the  assessment  as  it  then  stood,  was  too 
high."  We  have  examined  the  record,  and 
do  not  find  that  Mr.  Martin  was  ever  sworn 
as  a  witness,  or  that  he  testified  before  the 
board.  The  finding  of  the  court  is:  "That 
said  resolution  was  adopted  without  the 
taking  or  hearing  of  any  evidence  or  testi- 
mony whatever  as  to  the  value  of  said  prop- 
erty, and  no  evidence  or  testimony  of  any 
Idnd  whatever  was  taken,  or  heard,  or  con- 
sidered." The  finding  is  supported  by  the 
testimony  in  the  record.  The  Judgment  and 
order  are  affirmed. 

(m  Cal.  2») 

OVERBND  V.  SUPERIOR  COURT  OP  CITX 

AND  COUNTY  OP  SAN  FRANCISCO. 

(S.  P.  1,680.) 

(Supreme  Court  of  California.    Dec.  31,  1900.) 

CONTEMPT  —  REFUSAL  OP  WITNESS  TO  AN- 
SWER QUESTION  —  QUESTION  FOR  COURT  — 
CRIMINATING  QUESTION— WAIVER— COMMTP- 
MBNT— VAUDITY  OF  ORDER. 

1.  A  witness  is  guilty  of  contempt  for  ar- 
bitrarily refusing  to  answer  a  question  on  the 
ground  that  it  tends  to  incriminate  him,  since 
the  question  whettier  such  question  would  tend 
to  convict  the  witness  of  a  felony  is  for  the 
court 

2.  A  witness  cannot  be  adjudged  guilty  of 
contempt  for  refusing  to  answer  a  criminat- 
ing question  in  a  criminal  case  because  he  tes- 
tified to  such  facts  on  a  preliminary  examina- 
tion, since  his  act  in  so  domg  was  not  a  waiver 
of  such  objection. 

3.  Under  Code  Civ.  Proc.  $  1211,  requirlnr  an 
order  of  commitment  for  a  contempt  committed 
in  the  presence  of  the  court  to  recite  the  facta, 
an  order  committing  a  witness  for  contempt  in 
refusing  to  answer  a  question  is  void  where  it 
does  not  recite  the  question  which  the  witness 
refused  to  answer. 

4.  Under  Code  C5v.  Proc.  !  1211,  requiring  an 
order  of  commitment  for  a  contempt  committed 
in  the  presence  of  the  court  to  recite  the  facta, 
an  order  committing  a  witness  for  a  contempt 
in  refusing  to  answer  a  question  is  void,  where 
it  does  not  recite  facts  showing  the  jurisdiction 
of  the  court 
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5.  The  refusal  of  one  from  whom  property 
has  been  embezzled  to  state  whether  he  knows 
the  defendant,  who  U  charged  therewith,  will 
authorize  a  commitment  for  contempt,  _  since 
such  question  is  material,  as  tending  to  identi- 
fy the  defendant,  and  an  unswer  thereto  does 
not  tend  to  incriminate  the  witness. 

8.  A  judgment  committing  a  witness  for_  con- 
tempt is  not  void,  as  being  double,  in  providing 
that  he  be  punished  by  fine  and  imprtsonmept 
for  a  certain  time,  and  also  that  he  be  impris- 
oned until  he  answers  a  certain  question,  wnich 
latter  part  has  been  held  void,  since  the  first 
part  is  separate  and  independent  from  the  last. 

7.  Where  certiorari  is  brought  to  review  three 
separate  commitments  for  contempt,  the  ob- 
jection that  all  were  based  on  a  single  con- 
tempt, which  would  only  sustain  one  judgment, 
U  without  merit,  where  two  of  the  commit- 
ments are  declared  inTaJid. 

Department  1. 

Oristnal  certiorari  by  Alfred  Overend 
against  the  superior  court  of  the  city  and 
county  of  San  Francisco;  Wallace,  Judge. 
Writ  sustained  In  part  and  dismissed  in  part 

J.  J.  Gullfoyle  (F.  W.  Van  Beynegom,  of 
coonsel),  for  petitioner.  Jones  &  O'Donnell, 
for  respondent 

GAROUTTB,  J.  This  Is  an  original  pro- 
ceeding in  certiorari  to  annul  three  certain 
orders  or  Judgments  made  by  the  trial  court 
The  facts  are  these:  On  June  15,  1898,  at  10 
a.  m.,  one  Minnie  Campbell  was  upon  trial 
in  the  Bui)erior  court  cliarged  with  the  com- 
mission of  a  felony.  Petitioner,  Overend, 
was  called  and  sworn  as  a  witness;  where- 
upon he  refused  to  answer  any  questions, 
upon  the  ground  that  his  evidence  would  tend 
to  criminate  him.  The  court  then  made  an 
order  which  recited  that  the  witness  was  the 
prosecuting  witness  In  the  case,  and  that  be 
bad  appeared  at  the  preliminary  examination 
of  defendant  and  testified  fully,  without  ob- 
jection; that  be  had  been  ordered  by  the 
court  to  answer  the  questions  which  had 
been  addressed  to  bim,  and  had  refused;  and 
thereupon  it  was  adjudged  that  he  was  guilty 
of  contempt  in  refusing  to  obey  the  order  of 
the  court  and  as  a  punishment  he  was  "com- 
mitted to  the  county  Jail  of  the  City  and  coun- 
ty of  San  Francisco  until  two  o'clock  p.  m., 
and,  moreover,  that  he  p&y  a  fine  of  five 
hundred  dollars  for  his  contempt  In  that  be- 
half." At  2:30  p.  m.  of  the  same  day  the 
trial  was  resumed,  and  Overend  was  again 
called  to  the  witness  stand,  and  asked  the 
following  question:  "Do  you, know  the  de- 
fendant Minnie  Campbell  7'  and  be  again 
refused  to  answer,  upon  the  ground  that  his 
answer  might  tend  to  convict  him  of  a  felony. 
The  witness  further  stated  that  he  would 
refuse  to  answer  any  and  all  questions  that 
might  be  propounded  to  him  as  a  witness  in 
tbe  case;  whereupon  petitioner  was  adjudg- 
ed guilty  of  contempt  and  ordered  to  be  punr 
Isbed  by  paying  a  fine  of  $500,  and  be  im- 
prisoned in  tne  county  jail  of  the  city  and 
county  of  San  Francisco  until  10  o'clock  a. 
m.,  June  10,  1808.  At  10  o'clock  a.  m.,  June 
Ktb,  petitioner  was  again  called  to  the  stand 


to  testify,  and  was  asked  the  following  ques- 
tion: "Do  yon  know  the  defendant  Minnie 
Campbell?"  He  again  refused  to  answer  the 
question,  upon  the  ground  that  bis  answer 
might  tend  to  convict  Iiim  of  a  felony,  and 
further  stated  that  he  would  refuse  to  answer 
any  and  all  questions  which  might  be  pro- 
pounded to  Iiim  as  a  witness  in  said  case; 
whereupon  the  court  made  an  order  reciting 
the  facts  found  In  tbe  first  order  made;  also 
reciting  the  question  asked  and  the  refusal 
to  answer  it;  that  it  was  indispensable  to  the 
prosecution  to  prove  that  petitioner  did  know 
the  defendant  Minnie  Campbell;  and  that 
if  petitioner  should  answer  the  question,  "Do 
you  know  the  defendant  Minnie  Campbell?" 
be  would  not  thereby  give  any  evidence 
which  would  tend  to  convict  him  of  a  felony; 
and,  by  reason  of  liis  refusal  to  answer  the 
aforesaid  question,  tbe  petitioner  was  de- 
clared guilty  of  a  contempt  of  court  and  waa 
ordered  to  pay  a  fine  of  $500,  and  be  im- 
prisoned in  the  county  Jail  of  the  city  and 
county  of  San  Francisco  for  the  period  of 
five-  days.  The  court  at  this  time,  and  as  a 
part  of  the  same  Judgment  also  ordered  pe- 
titioner to  be  confined  in  the  aforesaid  Jail 
until  he  answered  the  question,  "Do  you 
know  the  defendant  Minnie  Campbell?" 
This  latter  part  of  the  Judgment  has  been 
declared  void  by  this  court  Ex  parte  Over- 
end,  122  CaL  201,  64  Pac.  740. 

1.  It  may  be  declared  well  settled  that  th« 
witness  cannot  constitute  himself  an  arbi- 
trary or  exclusive  Judge  as  to  whether  or  not 
tbe  evidence  called  for  by  the  question  would 
tend  to  convict  him  of  a  felony.  It  is  a  mat- 
ter which  tbe  trial  court  is  to  decide,  and 
even  its  action  may  be  reviewed  upon  appeal 
to  this  court  It  is  said  in  Whart  Cr.  Ev.  | 
469:  "Tbe  witness  is  not  the  sole  Judge  of 
his  liability.  The  liability  must  appear  rea* 
sonable  to  the  court  or  the  witness  will  be 
compelled  to  answer.  •  •  ♦  But  In  orde* 
to  claim  tbe  protection  of  tbe  court  the  wit- 
ness is  not  requirpd  to  disclose  all  the  facts, 
as  this  would  defeat  the  object  for  which  he 
claims  protection.  It  is  not  Indeed,  enough 
for  the  witness  to  say  that  the  answer  will 
criminate  him.  It  must  appear  to  the  court 
from  all  the  circumstances,  that  there  is  a 
real  danger,  though  this  the  Judge,  as  we 
have  seen,  is  allowed  to  gather  from  the 
whole  case,  as  well  as  from  the  general  con- 
ception of  the  relations  of  the  witness.  Upon 
the  facts  thus  developed,  it  is  the  province 
of  the  court  to  determine  whether  a  direct 
answer  to  a  question  may  criminate."  It  la 
said  in  Ex  parte  Stice  by  this  court  in  bank 
(70  Oal.  53,  11  Pac.  459):  "Whether  the  an- 
swer to  this  question  would  be  or  might  be  of 
such  tendency  the  court  in  which  the  trial 
is  proceeding  must  adjudge,  •  •  •  and  It 
cannot  be  called  on  to  do  so  in  advance  of 
tbe  question  being  put  To  hold  that  the  rea- 
son stated  above  would  Justify  a  person  call- 
ed in  refusing  to  be  sworn  would  be  to  make 
such  a  person,  and  sot  the  court  the  final 
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jndge,  and  exclude  the  court  from  any  consid- 
eration of  the  matter  whatever.  Such  Is  not 
and  cannot  be  the  law."  In  the  case  of  In  re 
Rogers  (Oal.)  62  Pac.  47,  it  Is  decided:  "As 
to  the  relevancy  and  pertinency  of  the  ques- 
tions propounded,  It  is  suflielent  to  say  that 
the  decision  of  that  matter  rests  with  the 
judge,  and  not  with  the  witness,  but  the  deci- 
sion of  the  judge  at  nisi  prlus  Is  reviewable 
by  this  tribunal  under  the  writ.  Ex  parte 
Zeehandelaar,  71  Cal.  238,  12  Pac.  259.  Oth- 
erwise, the  production  of  evidence  would 
cease  to  be  under  the  control  of  the  court, 
and  would  depend  upon  the  opinion  of  the 
witnesses." 

2.  It  appears  that  the  trial  court  based  Its 
judgments  of  contempt  largely  upon  the 
ground  that  the  witness  had,  without  objec- 
tion, testified  at  the  preliminary  examination 
of  Minnie  Campbell,  and  for  that  reason  bad 
waived  his  right  to  refuse  to  testify  at  the 
trial  upon  the  ground  that  his  evidence  would 
tend  to  convict  him  of  a  felony.  The  posi- 
tion of  the  trial  court  in  this  regard  Is  un- 
tenable. This  question  of  waiving  the  privi- 
lege is  discussed  and  decided  in  Temple  v. 
Com.,  75  Va.  896,  and  CuUen's  Case,  24  Grat. 
624.  It  is  said  In  those  cases  that  the  wit- 
ness* statements  elsewhere  have  nothing  to 
do  with  the  question. 

8.  Section  1211,  Code  Civ.  Proc,  declares: 
"When  a  contempt  Is  committed  In  the  im- 
mediate view  and  presence  of  the  court,  or 
judge  at  chambers,  It  may  be  punished  sum- 
marily; for  which  an  order  must  be  made, 
reciting  the  facts  as  occurring  In  such  Im- 
mediate \iew  and  presence,  adjudging  that 
the  person  proceeded  against  Is  thereby  guil- 
ty of  a  contempt,  and  that  he  be  punished  an 
therein  prescribed.  When  the  contempt  Is 
not  committed  in .  the  immediate  view  and 
presence  of  the  court,  or  judge  at  chambers, 
an  affidavit  shall  be  presented  to  the  court  or 
judge,  of  the  facts  constituting  the  contempt, 
or  a  statement  of  the  facts  by  the  referees 
or  arbitrators,  or  other  judicial  officer."  It 
has  bebn  held  by  this  court  and  other  courts, 
with  entire  unanimity,  that  when  the  con- 
tempt is  a  constructive  contempt,  namely, 
committed  without  the  presence  of  the  court, 
then  the  affidavit  of  facts  forming  the  basis 
of  judicial  action  must  show  upon  its  face  a 
case  of  contempt,  and.  If  it  does  not,  then  the 
court  is  wanting  in  jurisdiction,  and  the  order 
of  contempt  is  void.  In  the  case  of  a  con- 
tempt committed  In  the  presence  of  the  court, 
the  section  says  that  the  order  adjudicating 
the  contempt  must  contain  a  recital  of  the 
facts.  This  provision  can  only  mean  that  the 
order  must  contain  a  recital  of  those  facts 
which  make  out  a  case  of  contempt;  that  Is, 
a  recital  of  those  facts  which  In  a  case  of 
constructive  contempt  the  law  says  must  be 
incorporated  in  an  affidavit.  In  People  v. 
Turner,  1  Cal.  155,  It  is  said:  "We  think  it 
follows,  from  the  distinction  above  consider- 
ed, that  the  final  order  of  the  court  by  which 
a  party  is  adjudged  to  have  been  guilty  of  a 


contempt  should  always  show,  upon  its  fact-, 
the  facts  upon  which  the  exercise  of  the  pow- 
er is  based  and  the  adjudication  is  made." 
In  Ex  parte  Eowe,  7  Cal.  183.  we  find  this 
language:  "If,  then,  we  have  the  right  to  sset 
aside  the  order  of  the  Inferior  court  in  a  case 
of  contempt,  it  would  seem  clear  that  the  war- 
rant of  commitment  should  state  all  the  ma- 
terial facts  upon  which  the  action  of  the 
court  Is  predicated.  In  the  present  case  it 
should  have  been  stated  that  the  grand  jury 
were  Inquiring  Into  a  certain  question,  stat- 
ing it;  ttiat  the  prisoner  was  sworn  as  a  wit- 
ness, and  certain  questions  propounded  to 
him,  stating  them;  that  be  refused  to  an- 
swer; that  the  facts  were  thereupon  present- 
ed to  the  court  by  the  grand  jury,  and  the 
prisoner  required  by  the  court  to  answer, 
which,  being  refused,  he  was  committed  for 
contempt"  Again,  in  Batchelder  v.  Moore, 
42  Cal.  415,  the  court  said:  "The  power  of  a 
court  to  punish  for  alleged  contempt  of  Its 
authority,  though  undoubted,  is  In  its  nature 
arbitrary,  and  its  exercise  is  not  to  be  upheld 
except  under  the  circumstances  and  in  the 
manner  prescribed  by  law.  It  Is  essential  to 
the  validity  of  proceedings  in  contempt,  sui>- 
jectlng  a  party  to  fine  and  imprisonment,  that 
they  show  a  case  in  point  of  jurisdiction  with- 
in the  provisions  of  the  law  by  which  such 
proceedings  are  authorized,  for  mere  presump- 
tions and  Intendments  are  not  to  be  Indulg- 
ed in  their  support."  In  Ex  parte  Zeehan- 
delaar, 71  Cal.  239, 12  Pac.  259,  JusUce  Sharp- 
stein  said:  "In  order  to  show  a  legal  cause 
for  the  imprisonment  of  the  petitioner,  the 
return  In  this  case  should  show  that  the  ques- 
tion which  he  refused  to  answer  was  perti- 
nent to  the  matter  in  issue  before  the  court, 
and,  as  this  is  not  shown  by  the  return,  no 
legal  cause  for  the  imprisonment  of  the  peti- 
tioner is  shown,  and  he  should  be  dischar- 
ged." This  conclusion  of  the  Justice,  in  sub- 
stance, was  indorsed  by  the  other  members 
of  the  court.  In  Schwarz  v.  Superior  Court. 
Ill  Cal.  112,  43  Pac.  580,  we  find  this  declara- 
tion: "The  ofCense  being  criminal  in  its  na- 
ture, both  the  charge,  and  the  finding  and 
judgment  of  the  court  thereon,  are  to  be 
strictly  construed  in  favor  of  the  accused." 

4.  Let  us  try  this  case  In  the  crucible  fur- 
nished by  the  law  as  declared  in  the  forejto- 
Ing  authorities.  The  questions  asked  a  wit- 
ness must  be  pertinent  and  material  to  the 
Issue.  The  court  has  no  power  to  compel  a 
witness  to  answer  any  others,  and  the  re- 
fusal to  answer  a  question  not  pertinent  and 
material  to  the  Issue  is  no  contempt  of  tlie 
court.  Yet  the  first  order  of  contempt  made 
by  the  trial  court  in  this  proceeding  which  is 
before  us  for  review  does  not  state  the  ques- 
tion or  questions  asked  of  the  witness.  It 
follows  that  this  court  does  not  know  any- 
thing about  either  their  materiality  or  perti- 
nency to  the  issue  on  trial.  As  far  as  this 
court  knows,  the  questions  asked  may  only 
have  had  the  purpose  of  ellciling  evldeni>o 
wholly  foreign  to  any  issue  bearing  upon  the 
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case.  There  Is  not  even  a  recital  in  the  order 
of  contempt  that  the  questions  and  answers 
thereto  were  material  and  pertinent  to  the 
issue.  The  section  of  the  Code  quoted  re- 
quires the  facts  to  be  stated,  and  that  require- 
ment demands  the  question  or  questions  ad- 
dressed to  the  witness  to  be  stated  in  the  or- 
der. In  a  proceeding  for  contempt,  the  Ju- 
risdiction of  the  court  to  make  the  order  must 
affirmatively  appear.  The  cases  stated  so  de- 
clare the  rule.  Here  there  is  no  affirmative 
showing  of  jurisdiction,  because  it  is  not 
shown  that  the  questions  were  material  and 
pertinent.  For  this  reason  this  order  ad- 
judging defendant  guilty  of  contempt  is  void, 
and  should  be  annulled. 

5.  We  pass  to  the  order  of  contempt  made 
at  2:20  p.  m.  of  the  same  day  by  the  court 
The  minutes  of  the  court  show  that  the  wit- 
ness was  asked  the  question,  "Do  you  know 
the  defendant  Minnie  Campbelir'  The  min- 
utes further  show  that  petitioner  refused  to 
answer  the  question.  As  to  this  contempt, 
the  order  made  by  the  court  adjudging  it  con- 
tains no  recital  of  any  jurisdictional  facts 
whatever.  The  statute  says  the  facts  show- 
ing the  contempt  must  appear  upon  the  face 
p(  the  order.  For  this  reason  we  hold  the 
second  order  of  contempt  void. 

6.  As  to  the  third  order  of  contempt  made, 
the  jurisdictional  facts  therein  recited  are 
fully  sofflcient  to  Invest  the  court  with  juris- 
diction to  make  it,  and,  that  being  so,  the 
questions  are  at  once  presented:  First  was 
the  question  asked  material  and  pertinent  to 
the  issue?  and,  second,  would  the  answer  to 
the  question  tend  to  convict  the  defendant  of 
a  felony?  Minnie  Campbell  was  uiwn  trial 
charged  with  embezzlement  Overend,  peti- 
tioner, was  the  party  whose  property  she  was 
charged  with  having  embezzled.  Under  these 
circumstances,  the  question,  "Do  you  know 
the  defendant  Minnie  Campbell?"  was  ma- 
terial and  pertinent  to  the  issue  as  a  means 
of  identifying  the  defendant  Petitioner's 
testimony  to  this  point  was  probably  abso- 
lutely necessary  In  order  that  the  charge 
might  be  established.  Second,  would  the  an- 
swer to  the  question,  "Do  you  know  the  de- 
fendant, Minnie  Campbell?"  tend  to  convict 
the  witness  of  a  felony?  If  bis  answer  was 
"No,"  it  certainly  could  not  have  any  such  ef- 
fect; and,  if  his  answer  was  "Yes,"  we  see 
nothing  in  that  evidence  which  would  tend  In 
any  material  degree  to  convict  the  witness  of 
a  felony.  If  this  question  and  answer,  stand- 
ing alone,  would  have  such  a  tendency,  we 
can  hardly  imagine  any  question  and  answer 
but  that  would  have  the  same  tendency.  A 
mere  acquaintance  with  defendant,  Minnie 
Campbell,  of  itself,  certainly  could  not  tend 
to  convict  the  witness  of  a  felony.  It  was 
not  for  the  witness  to  surmise,  "Another  ques- 
tion is  going  to  follow  which  will  tend  to 
convict  me  of  a  felony,  and  therefore  I  will 
refuse  to  answer  this  one."  He  cannot  know 
that  a  second  question  will  be  asked  at  all. 
It  Is  only   when  the   Important   question- 


some  question  tending  to  criminate— is  asked 
that  he  may  plead  this  privilege.  Perchance 
It  never  will  be  asked. 

Some  point  is  also  made  by  petitioner  that 
the  evidence  discloses  that  during  the  prog- 
ress of  the  trial  he  asked  the  prosecuting 
officer  to  dismiss  the  charge  against  the  de- 
fendiint,  Minnie  Campbell.  But  we  attach 
no  Importance  to  this  fact.  There  is  nothing 
to  Indicate  that  this  act  of  petitioner  was  in 
any  way  criminal,  even  conceding  that  a 
criminal  proposition  of  that  character,  made 
to  the  prosecuting  officer,  would  have  justified 
this  witness  in  refusing  to  answer  the  ques- 
tion, "Do  you  know  the  defendant  Minnie 
Campbell?" 

We  attach  no  importance  to  the  claim  that 
the  judgment,  under  the  third  order,  was  in 
the  nature  of  a  double  judgment  and  there- 
fore void.  The  court  has  already  decided  in 
Bx  parte  Overend,  supra,  that  the  second  por- 
tion of  the  judgment  was  void.  The  part  re- 
maining, being  separate  and  independent,  can 
therefore  stand  as  a  valid  and  binding  judg- 
ment. 

It  is  also  claimed  that  these  various  refus- 
als to  testify  constitute  but  a  single,  continu- 
ing contempt  which  may  only  be  satisfied  by 
a  single  judgment.  Ex  parte  Stice,  supra, 
appears  to  declare  a  contrary  doctrine.  But 
regardless  of  that  decision,  there  being  but 
one  valid  order  of  contempt  made  by  the  trial 
court  this  contention,  for  that  reason,  fails 
of  merit  ' 

For  the  foregoing  reasons,  the  court  con- 
cludes that  the  first  and  second  orders  of  con- 
tempt are  void,  and  they  are  hereby  annulled 
and  set  aside.  The  third  order  of  contempt 
made  is  valid  and  binding,  and  as  to  it  this 
writ  will  be  dismissed. 

We  concur:    VAN  DYKE,  J.;  HABRISON, 


(24  Mont  575) 

MUBPHY  et  al.  v.  PATTERSON. 

(Supreme  C!ourt  of  Montana.     Jan.   7,   1901.) 

PARTNERSHIP  —  REFERENCE  —  PINDINQS  — 
CONCLUSIVENESS  —  FINDINGS  AS  SPECIAL 
VERDICT  —  JUDGMENT  ROLL— PARTNERSHIP 
AGREEMENT— PROPER  CREDITS— FINDINGS. 

1.  Attorneys  in  an  action  for  the  dissolution 
of  a  partnership  stipulated  that  the  case  should 
be  submitted  to  a  referee,  who  should  have 
power  to  take  testimony,  and  report  findings 
thereon,  and  to  state  a  complete  account  be- 
tween the  parties,  and  that  the  cause,  together 
with  Buch  report  and  testimony,  and  the  books 
of  account  of  the  firm,  might  be  argued  before 
and  submitted  to  the  conrt.  Held,  that  the 
court  was  not  required  to  enter  a  formal  order 
setting  aside  the  findings  of  the  referee  before 
proceeding  to  determine  the  case  on  the  evi- 
dence, findings,  and  reports  submitted,  Bince  the 
referee  was  not  authorized  by  the  stipulation 
to  hear  and  determine  the  issues,  and  his  find- 
ings were  advisory  only,  and  not  conclusive  on 
the  court. 

2.  Code  Civ.  Proc.  i  1141,  provides  that, 
when  a  reference  is  to  report  the  facta,  the 
findings  reported  shall  have  the  effect  of  a  spe- 
cial verdict.  Heid,  that  where  the  reference 
provided  that  a  referee  should  take  testimony. 
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and  state  a  complete  account  between  the  par- 
ties, but  did  not  authorize  him  to  hear  and  -de- 
termine the  issuea,  his  findings  cannot  be  given 
;/he  effect  of  a  special  verdict,  since  the  scope 
of  the  referee's  authority  must  be  determined 
by  the  terms  of  the  order  of  reference. 

3.  Under  Code  Civ.  Proc.  §  1196,  providing  that 
the  findings  of  the  court  or  referee  must  be  in- 
cluded by  the  clerk  in  the  judgment  roll,  find- 
ings of  fact  under  an  order  of  reference  to  hear 
testimony  and  report  findings  of  fact  did  not 
become  a  part  of  the  judgment  roll,  since  sec- 
tion 1196  only  refers  to  findings  under  a  ref- 
erence to  hear  and  determine  the  issues  raised 
by  the  pleadings. 

4.  Defendant,  in  1879,  agreed  to  give  his  time 
to  the  management  of  a  partnership  for  five 
years  for  $25  per  month  and  one-fourth  of  the 
profits,  such  profits  to  he  credited  as  payments 
for  a  one-fourth  interest  in  the  business,  valued 
at  a  certain  sura.  In  1884  it  was  agreed  that 
defendant  should  continue  managing  the  busi- 
ness for  $100  per  month,  and  be  entitled  to  a 
one-fourth  interest  therein,  and  was  debited  on 
the  partnership  books  $3,116,  the  difference  be- 
tween one-fourth  of  the  preceding  five  years' 
profits  and  the  value  of  one-fourth  of  the  busi- 
ness. Held,  that  findings  that  a  new  partner- 
ship was  formed  in  1884,  and  that  defendant 
was  not  entitled,  on  dissolution  of  the  part- 
nership in  1S84,  to  credit  for  one-fourth  of 
the  profits  from  18T9  to  18S4,  were  proper, 
since  he  received  credit  for  such  profits  by  be- 
coming owner  of  one-fourth  of  the  business. 

Appeal  from  district  court,  Choteau  cotm- 
ty;  Dudley  Du  Bose,  Judge. 

Action  by  James  T.  Murphy  and  another 
against  George  D.  Patterson.  From  a  judg- 
ment in  favor  of  plaintiffs,  defendant  ap- 
peals.   Affirmed. 

Action  for  dissolution  of  partnership  and 
an  accounting.  Under  stipulation  of  parties, 
cause  was  referred  to  David  Q,  Brown  as 
referee  to  take  testimony,  state  an  account 
between  the  partners,  and  report  to  the 
court  testimony  taken  with  certain  findings 
of  fact  thereon.  Stipulation  further  provid- 
ed that  a  decree  of  dissolution  might  be  en- 
tered by  the  court,  all  objections  to  such 
dissolution  being  waived;  that  either  party 
might  take  exceptions  to  the  report  of  the 
referee,  or  to  any  finding  of  the  referee,  the 
same  as  if  the  reference  had  been  made  by 
the  court  of  its  own  motion;  and  tliat  the 
decree  or  any  order  of  the  court  in  the  prem- 
ises might  be  made  either  by  the  court  or 
the  judge  In  chambers.  Thereafter  testimo- 
ny was  taken  before  the  referee.  To  the  in- 
troduction of  any  evidence  relating  to  the 
value  of  the  property  of  Greenleaf  &  Co.  in 
July,  1884,  plaintiffs  objected  on  the  ground 
that  under  the  agreement  of  July  1,  1879, 
made  a  part  of  defendant's  answer,  defend- 
ant was  to  have  for  his  services  for  the  five 
years  it  was  in  force  one-fourth  of  the  prof- 
its, and  was  to  purchase  a  one-fourth  inter- 
est in  the  original  plant,  fixed  In  such  agree- 
ment at  $12,465.00;  and  the  books  of  the 
partnership  show  that  this  agreement  was 
carried  out,  that  none  of  the  profits  were 
withdrawn,  but  were  reinvested  in  partner- 
ship assets,  and  that  defendant,  not  having 
paid  for  his  interest  in  the  original  plant, 
was  charged  with  $3,095  therefor  as  an  orig- 
inal item,  thus  leaving  the  interest  of  each 


partner  to  be  determined  on  the  final  settle- 
ment of  the  affairs  of  the  partnei'ship.  De- 
fendant's testimony  was  directed  solely  to 
the  values  of  cattle  and  sheep  In  1884,  and 
was  admitted  subject  to  the  above  objec- 
tion. Defeudnnt  Introduced  no  evidence 
teudiug  In  any  way  to  prove  the  affirmative 
matters  of  his  answer,  nor  as  to  the  forma- 
tion of  the  partnership,  the  terms  thereof, 
nor  as  to  his  indebtedness  to  the  firm.  The 
other  facts  material  to  the  questions  pre- 
sented are  stilted  In  the  opinion. 

Toole  &  Wallace  and  Walsh  &  Newman, 
for  appellant  H.  G.  Mclntire  and  Massena 
Bullard,  for  respondents. 

WORD,  J.  (after  stating  the  facts).  The 
first  question  we  wiU  consider  is  whether  or 
not  the  court  below  erred  when  It  disregard- 
ed the  findings  of  the  referee,  and  made  its 
own  findings  of  fact  and  conclusions  of  law. 
Counsel  for  appellant  argue  that  under  the 
stipulation  entered  into  between  the  parties 
to  the  action,  and  by  virtue  of  which  the 
cause  was  referred,  Brown,  the  referee,  was 
empowered  to  hear,  try,  and  determine  the 
issues  presented,  and  to  make  bis  findings 
of  fact  and  report  the  same  to  the  court; 
and  that  under  these  circumstances  the  ref- 
eree became  a  special  tribunal,  and  therefore 
"his  findings  of  fact  could  not  be  set  aside 
or  disregarded  by  the  court  and  a  Judgment 
entered  inconsistent  therewith."  It  this  po- 
sition of  appellant  were  supported  by  the 
terms  of  the  stipulations  before  us,  we 
would  be  disposed  to  agree  with  counsel, 
and  to  follow  the  authorities  cited  by  them. 
Under  the  stipulation  of  February  23,  1894. 
as  we  view  it  the  referee  was  not  empow- 
ered to  bear,  try,  and  determine  the  Issues, 
but  rather  to  take  the  testimony,  and  report 
the  same,  together  with  his  findings  of  fact 
thereon,  to  the  court;  that  he  should  state 
an  account  between  the  parties;  and  that 
when  completed,  bis  examination  and  report 
were  to  be  filed,  and  either  party  should 
havd  the  right  to  bring  the  same  on  to  be 
heard  before  the  court  or  Judge  upon  10 
days'  notice.  The  language  of  the  stipula- 
tion is  that  the  referee  shall  have  power  "to 
take  testimony,"  and  "to  state  a  complete 
account"  between  the  parties.  Nowhere  in 
the  stipulation  is  the  referee  authorized  to 
"bear,  try,  and  determine"  the  Issues  be- 
.tween  the  parties,  as  was  the  fact  In  a  ma- 
jority of  the  cases  cited  by  counsel  upon  this 
proposition.  Thus,  in  Kimberly  'v.  Arms, 
129  U.  8.  612,  9  Sup.  Ct  355,  32  L.  Ed. 
764,  we  find  the  parties  consented  that  the 
case  should  be  referred  to  a  master  "to  hear 
the  evidence  and  decide  all  the  issues"  he- 
tween  them.  So,  in  Davis  v.  Schwartz,  155 
U.  S.  512,  15  Sup.  Ct  237,  39  L.  Ed.  289,  by 
consent  of  parties,  the  case  was  referred  to 
a  master  to  bear  the  causes,  and  report  not 
the  evidence  merely,  but  his  findings  of  facts 
and  his  conclusions  of  law.  And  In  Shutt 
Investment   Co.   v.   City  of   Pueblo   (Colo. 
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App.)  54  Pac.  644,— an  action  for  damages  to 
real  property,— It  was  a(n*eed  that  the  find- 
ing and  report  by  commissioners  selected  by 
the  parties  of  the  amonnt  of  damages  sus- 
tained, if  any,  should  be  final  and  conclu- 
sive. Under  section  1130  of  the  Code  of 
ClvU  Procedure  "a  reference  may  be  or- 
dered ui>on  the  agreement  of  the  parties,  fil- 
ed with  the  clerk  or  entered  In  the  minutes: 
(1)  To  try  any  or  all  of  tbe  Issues  in  an  ac- 
tion or  proceeding,  whether  of  fact  or  law, 
and  to  report  a  finding  and  Judgment  there- 
<»;  (2)  to  ascertain  a  fact  necessary  to  en- 
able tbe  court  to  determine  an  action  or  pro- 
ceeding." If  tbe  reference  was  made  under 
tbe  authority  of  this  section,  the  words  of 
tbe  Btipulatlcm  and  the  interpretation  given 
it  by  the  parties  Indicate  that  tbe  purpose  of 
tbe  reference  was  not  to  have  the  issues 
tried,  and  to  have  reported  findings,  and  a 
jndgment  thereon,  but  rather  to  ascertain 
certain  facts  necessary' to  enable  the  court 
to  determine  the  action.  But,  in  our  opin- 
ion, the  reference  more  properly  falls  under 
the  provisions  of  section  1131  of  the  Ck>de  of 
Civil  Procedure,  though  made  with  the  con- 
sent of  the  parties.  Weight  Is  given  to  this 
construction  by  the  stipnlation  of  February 
24,  1897,  wherein  the  parties  agreed  "that 
this  cause,  together  with  the  reports  of  the 
referee  herein,  and  the  testimony  taken  be- 
fore the  referee,  and  tbe  books  of  account 
of  the  firm  sought  to  be  dissolved,  may  be 
argued  and  submitted  to  said  court  at  the 
present  term  thereof  for  its  consideration 
and  determination,"  etc.;  thus,  in  effect,  de- 
claring that  It  was  not  the  referee,  but  the 
court,  which  was  to-  consider  and  determine 
the  Issues.  Authority  for  such  interpreta- 
tiaa  of  these  agreements  of  parties  is  found 
in  Bradshaw  v.  Morse,  20  Mont.  214,  50  Pac. 
53.  In  that  case— an  action  for  an  account- 
ing—the court,  of  its  own  motion,  referred 
the  cause  to  a  referee  to  take  tbe  testimony 
of  tbe  witnesses,  to  state  an  account  be- 
tween the  parties,  and  to  report  the  same  to 
the  court,  with  his  findings  thereon.  There, 
as  here,  it  was  argued  that  the  whole  case 
was  given  to  the  referee  for  determination, 
"and  that,  as  the  whole  issue  was  submit- 
ted by  order  of  reference  to  the  referee,  the 
findings  of  the  referee  became  the  findings 
of  the  cAurt,  and  that  the  court  could  not 
modify  or  correct  the  report  of  the  referee 
except  on  motion  for  a  new  trial;  in  other 
words,  that  the  court  was  bound  to  enter 
jndgment  in  accordance  with  the  findings  of 
the  referee,  and  could  only  disapprove,  cor- 
rect, or  modify  the  same  on  a  motion  for 
new  trial  after  Judgment."  This  court  held, 
however,  that  under  the  terms  of  the  order 
the  referee  was  given  "no  authority  to  try 
and  determine  the  whole  issue  or  case.  He 
was  not  clothed  with  the  power  of  a  tribu- 
nal to  that  extent  by  the  terms  of  the  order 
of  reference."  "Under  the  terms  of  the  or- 
der of  reference,  the  findings  which  the  ref- 
eree was  authorized  to  make  to  the  court 


could  only  be  advisory."  See,  also,  Basey 
V.  Gallagher,  20  WaU.  670,  22  I..  Ed.  452; 
Qulnby  v.  Conlon,  104  U.  S.  420,  26  L.  Ed. 
800;  Hardware  Co.  v.  Wolter,  91  Mo.  484,  3 
S.  W.  805;  Bremmerman  v.  Jennings,-  101 
Ind.  253;  Best  v.  Pike,  93  Wis.  408,  67  N.  W. 
697.  And  so,  in  the  case  before  us,  under 
tbe  order  of  reference,  of  which  tbe  first 
stipulation  of  the  parties  was  a  part,  the  ref- 
eree had  no  power  to  decide  any  of  the  Is- 
sues made  by  the  pleadings.  His  findings 
were,  therefore,  not  conclusive  upon  the 
court,  but  advisory  merely;  and,  being  ad- 
visory. It  was  not  necessary  for  the  court  to 
make  a  formal  order  setting  aside  the  find- 
ings of  the  referee  before  It  could  proceed 
to  make  findings  of  its  own;  and  by  taking 
such  action  the  court,  in  effect,  set  aside  the 
conclusions  dra-wn  by  the  referee  from  the 
testimony.  AU  tbe  evidence,  both  the  origi- 
nal and  supplemental  reports  of  tbe  referee, . 
together  with  his  findings  and  the  objec- 
tions and  exceptions  of  the  parties  thereto, 
were  before  the  court  for  consideration  and 
determination;  and,  In  so  far  as  any  action . 
of  the  court  below  was  concerned.  It  was  as 
If  the  case  had  been  argued  and  submitted 
to  the  court  upon  the  pleadings  and  evi- 
dence In  the -first  Instance.  The  court  was 
not  bound  by  any  act  of  the  referee.  With  . 
all  the  facts  before  it,  and  with  the  findings 
of  the  referee  advisory  only,  we  are  cited  to 
no  decision  which,  under  an  order  of  refer- 
ence similar  to  the  one  before  us,  holds  that 
tbe  court  In  an  equity  case  must  formally 
reject  or  adopt  as  its  own  the  findings  of  a 
master  or  referee.  On  the  other  hand,  where 
the  purpose  of  the  reference  was— as  we 
hold  It  was  In  this  case— to  have  tbe  referee 
report  certain  facts,  or  the  facts  upon  cer- 
tain Issues,  for  the  information  of  the  court, 
so  that  it  could  Intelligently  act  and  adjudge 
the  rights  of  the  parties,  or  where  the  mat- 
ter referred  to  the  referee  is  collateral  to 
the  main  issue,— as,  for  instance,  to  state  an 
account  between  the  parties,— then  the  find- 
ings of  the  referee  are  not  binding,  but  ad- 
visory merely,  and  so  may  be  disregarded 
by  the  court  in  reaching  Its  decision  upon 
the  merits.  Bradshaw  v.  Morse,  supra; 
Klmberly  v.  Arms,  supra;  Hardware  Co.  v. 
Wolter,  supra;  Erlsman  v.  Kerwln  (Okl.)  56 
Pac.  858;  Field  v.  Romero  (N.  M.)  41  Pac. 
517;  Palmer  v.  Palmer,  13  How.  Prac.  363; 
Muhlenbrtnck  v.  Pooler,  40  Hun,  526;-  Har- 
ris V.  Refining  Co.,  41  Cal.  404. 

Counsel  for  appellant  say  that  the  findings 
of  the  referee,  under  section  1141  of  the  Code 
of  Civil  Procedure,  have  the  force  and  effect 
of  a  special  verdict  We  are  of  oplulon  that 
the  reference  contemplated  by  this  section 
is  one  where  the  referee  Is  called  upon  to 
hear  and  try  the  issue,  and  report  tbe  facts 
thereon;  and  not  one  like  that  In  the  case  at 
bar,  where  the  referee  was  not  to  try  and  de- 
termine, but  to  take  the  testimony,  and  re- 
port the  same,  with  certain  findings  thereon, 
for  tlie  information  of  the  court     Section 
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1141,  supra,  is  to  be  read  In  the  light  of 
those  sections  of  the  Code  immediately  pre- 
ceding. And,  even  when  the  referee  is  to  re- 
port the  facts,  the  force  to  be  given  to  such 
report  must  depend,  not  only  upon  the  na- 
ture of  the  action,  but  upon  the  terms  of  the 
order  of  reference,  for  "the  terms  of  the  or- 
der of  reference  determine  the  scope  of  the 
referee's  authority."  Bradshaw  v.  Morse, 
supra.  Entertaining  these  views,  we  cannot 
give  to  section  1141,  supra,  the  broad  con- 
struction placed  upon  it  by  counsel  for  ap- 
pellant. 

Appellant's  counsel  next  contend  that  the 
findings  of  the.  referee  are,  by  section  1196 
of  the  Code  of  Civil  Procedure,  made  a  part 
of  the  judgment  roll.  The  "finding"  referred 
to  in  this  section  of  the  Code  is  the  "finding 
of  the  referee"  designated  in  section  1140  of 
the  Code  of  Civil  Procedure;  that  is,  one  up- 
on the  whole  Issue.  Faulkner  v.  Hendy,  108 
Cal.  15,  36  Pac.  1021.  Holding,  as  we  do, 
that  the  court  was  not  required  to  enter  a 
formal  order  setting  aside  the  findings  of  the 
referee  before  proceeding  to  determine  the 
case  upon  the  evidence,  findings,  and  reports 
submitted,  we  have  before  us  but  one  set  of 
findings,— those  of  the  court  below,— and 
these  we  will  now  consider.  Inasmuch  as 
counsel  entertain  widely  different  views  In 
regard  to  the  terms  of  the  partnership  form- 
ed In  July,  1884,  an  examination  of  the  con- 
ditions then  existing  becomes  material.  Un- 
der the  agreement  of  July  1,  1879,  to  con- 
tinue in  force  for  five  years  from  date, 
Greenleaf  &  Co.  contracted  to  give  the  appel- 
lant Patterson,  one-fourth  of  the  profits  of 
their  llve-stocli  business.  In  consideration 
thereof  Patterson  was  to  devote  his  entire 
time  and  attention  to  the  care  and  manage- 
ment of  this  business.  Out  of  his  share  of 
the  profits  be  was  to  buy  and  pay  for  a  one- 
fourth  Interest  in  the  sheep  and  other  prop- 
erty belonging  to  said  firm,  the  basis  of  pur- 
chase being  the  value  of  the  property  on  July 
1,  1879,  stated  in  the  agreement  to  be  $12,- 
465.60.  Patterson  was  to  pay  for  said  one- 
fourth  interest  as  rapidly  as  any  of  the  prof- 
Its  of  the  business  were  realized  and  deter- 
mined. Greenleaf  &  Co.  were  to  furnish 
Patterson  a  sum  not  exceeding  $25  per 
month.  Such  sum  was  to  be  an  advance  to 
him,  and  was  to  be  paid  back  by  him  out  of 
his  share  of  the  profits  as  they  should  be  de- 
termined. On  all  sums  furnished  him  in  ex- 
cess of  $200  per  annum  Patterson  was  to  pay 
the  current  rate  of  Interest.  Five  years  from 
the  date  of  the  agreement  a  final  settlement 
of  all  accounts  was  to  be  had,  and  final  prof- 
Its  were  to  be  arrived  at;  the  basis  of  calcu- 
lation being  the  value  of  the  company  prop- 
erty at  that  time.  All  profits  arising  from 
the  business  during  the  five  years  covered  by 
the  8£;reemcnt  were  to  be  reinvested  in  live 
stock.  The  agreement  further  provided  that 
a  settlement  of  all  accounts  and  a  statement 
of  the  business  of  the  firm  should  be  had  on 
the  1st  day  of  July  of  each  year,  or  as  soon 


thereafter  as  practicable.  At  the  hearing  be- 
fore the  referee  the  defendant  offered  no  evi- 
dence in  support  of  the  allegations  in  his  an- 
swer. His  testimony,  and  that  of  the  wlt- 
nessei^  called  in  his  behalf,  was  directed  sole- 
ly to  the  question  of  the  value  of  the  com- 
pany property  in  1884.  John  T.  Murphy,  one 
of  the  plaintiffs,  upon  matters  other  than  the 
value  of  the  property  in  1884,  testified,  in 
substance,  as  follows:  "Patterson  was  fa- 
miliar with  the  books.  In  1884,  Patterson, 
being  unable  to  pay  for  one-fourth  of  the 
original  plant,  it  ($3,095)  was  charged  to  him 
by  agreement.  The  other  partners  agreed  to 
carry  It  on  the  books  as  a  debit  against  him. 
It  was  at  his  request  and  bis  agreement  and 
consent.  The  contract  expired  July  15,  1884, 
and  was  not  completed  in  the  particular  that 
the  plant  was  wound  up,  and  sold  out,  and 
valued,  and  profits  arrived  at,  but  simply  by 
agreement  the  business  was  continued,  he- 
taken  in  as  a  partner,  and  given  one-fourth 
of  the  plant.  He  was  paying  for  one-fourth, 
of  the  original  plant,  he  being  takeu  in  as  a 
partner,  and  acquiring  one-fourth  of  the 
whole  plant  by  paying  for  one-quarter  of  the 
original  plant .  The  profits  remained  Intact; 
nothing  was  taken  out  by  any  member  of 
the  firm;  and  we  agreed  to  loan  him  the 
amount  on  the  books  to  buy  one-fourth  of 
the  original  plant  The  books  were  writtea 
up  on  that  basis,  and  the  business  continued' 
under  that  agreement;  and  the  further  agree- 
ment was  entered  into  that  he  was  to  have 
$100  per  month  for  his  personal  attention  to- 
the  business.  The  daily  detail  books  were 
kept  by  Mr.  Patterson,  and  they  were  writ- 
ten up  at  the  end  of  the  year,  and  copied  off 
by  my  bookkeeper.  Patterson  bad  fuU 
knowledge  of  and  participated  In  it  The 
books  were  written  up  from  the  original  en- 
tries, all  except  the  dosing  entries,— the  com- 
putation of  Interest  or  something  of  that 
kind,  at  the  close  of  the  year.  He  was  usual- 
ly present  at  the  annual  settlements.  The- 
subject  of  Interest  was  discussed  between 
us.  We  agreed  to  carry  him  for  the  amount 
be  owed  on  the  purchase  price  of  the  original 
plant  at  10  per  cent  Any  other  sums  be 
was  to  pay  12  per  cent  on.  This  was  by 
agreement  with  Patterson.  The  books  have 
been  kept  in  harmony  with  the  agreement. 
A  settlement  and  adjustment  of  the  accounts 
was  had,  and  a  trial  balance  struck  with 
Patterson,  and  with  his  concurrence  and  as- 
sistance, at  least  once  a  year;  I  representing 
myself,  Chipman,  and  Greenleaf.  This  tes- 
timony applies  to  each  of  the  annual  state- 
ments and  trial  balances  that  appear  In  the 
books."  It  further  appeared  on  the  cro8»- 
examlnation  of  the  witness  Murphy  that  no' 
settlement  was  had  in  1884,  since  this  would 
have  required  the  selling  out  of  the  property 
of  Greenleaf  &  Co.,  and  the  winding  up  of 
the  business;  that  Patterson  never  was  giv- 
en credit  in  dollars  and  cents  for  his  five- 
years  service  as  a  matter  of  bookkeeping,, 
but  that  Patterson  certainly  understood  that 
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he  became  possessed  of  one-fourth  of  all  the 
property  of  the  concern  after  he  was  charged 
with  one-fourth  of  the  value  of  the  property 
as  of  1879.  The  books  of  the  company,  as 
kept  by  Patterson  himself,  show  that  yearly 
settlements  of  his  account  with  the  firm  of 
CJeorge  D.  Patterson  &  Co.  were  had,  and 
that  the  amount  due  from  him  to  the  firm, 
while  only  |6,040.10  in  July,  1884,  was  the 
sum  of  $15,967.98  .on  January  27,  1894.  The 
referee,  after  hearing  the  testimony  and  ex- 
amining the  books  of  the  partnership,  found 
that  the  said  partnership  owed  George  D. 
Pattei-son  the  sum  of  $8,257.70,  with  Interest 
from  January  27,  1894,  the  date  the  receiver 
of  the  partnership  property  was  appointed; 
that  no  settlement  was  ever  had  between  the 
parties  of  the  transactions  under  the  con- 
tract of  1879,  nor  was  there  ever  any  balan- 
cing of  accounts  under  the  partnership  farm- 
ed and  existing  after  the  termination  of  said 
contract  Upon  the  matter  being  referred 
back  to  the  referee  for  a  further  report  he 
found,  in  addition  to  the  above  flndmgs,  that 
the  co-partnership  was  indebted  to  John  T. 
Murphy  in  the  sum  of  $677.79,  and  to  Henry 
L.  Chlpman  In  the  sum  of  $52.49;  that  the 
Interests  of  the  several  partners  were:  Mur- 
phy one-half,  Patterson  one-quarter.  Chip- 
man  one-quarter;  that  Murphy  and  Chlpman 
were  not  entitled  to  have  credited  to  them 
their  respective  shares  of  the  net  profits  of 
the  business  at  the  end  of  the  five  years 
mentioned  In  the  contract  of  1879,  for  the 
reason  that  said  contract  provided  that  all 
profits  shall  be  reinvested  In  live  stock,  and 
that  under  said  contract  Patterson  was  enti- 
tled to  a  credit  of  one-quarter  of  said  profits 
at  that  time  as  his  salary  as  superintendent; 
that  the  quarter  of  the  profits  thus  appropri- 
ated became  expenses,  and  so  could  not  be 
reckoned  among  the  profits.  The  court,  how- 
ever, refused  to  accept  or  adopt  the  findings 
of  the  referee  either  as  to  the  indebtedness 
of  the  firm  to  Patterson,  or  as  to  the  absence 
-of  any  settlement  between  the  partners,  or 
as  to  the  credit  given  Patterson  for  one- 
quarter  of  the  profits  as  salary,  but,  on  the 
other  hand,  found  that  the  partnership  was 
formed  In  1884;  that  Murphy  bought  out  the 
interest  of  Greenleaf  in  1888;  that,  in  addi- 
tion to  his  one-fourth  interest  in  said  part- 
nership, defendant  was  to  receive  $100  per 
month  for  his  personal  attention  to  the  busi- 
ness of  the  firm;  that  at  the  time  said  co- 
partnership was  originally  formed  each  part- 
ner contributed  one-fourth  of  the  assets;  that 
'defendant  Patterson  contributed  his  one- 
fourth  in  the  shape  of  the  profits  coming  to 
him  under  the  contract  of  1879  and  one- 
fourth  of  the  original  plant  such  one-fourth 
"being  $3,116.40,  for  which  be  was  debited  on 
the  books  of  the  co-partnership,  he  not  hav- 
ing paid  for  same;  that  in  addition  to  such 
debit  of  $3,116.40,  defendant  Patterson  also 
owed  the  partnership  at  the  time  it  was 
formed  in  1884  the  further  sum  of  $2,941.55 
for  moneys  theretofore  advanced  to  him. 


which  sum  was  also  charged  against  him  on 
the  books  of  the  firm.  The  court  further 
found  that  each  year  from  and  after  the 
formation  of  the  partnership  a  settlement 
and  adjustment  of  the  business  of  the  previ- 
ous year  was  had  between  Patterson  and 
Murphy;  that  at  the  times  these  yearly  set- 
tlements occurred  PattersMi  would  be  debit- 
ed with  what  he  had  drawn  out  of  the  busi- 
ness, and  a  balance  ascertained  in  the  ac- 
counts of  Patterson  and  the  other  partners 
with  the  partnership;  that  on  the  27th  day 
of  January,  1894,  Patterson  was  Indebted  to 
said  firm  in  the  sum  of  $15,967.93,  together 
with  interest  on  $12,872,31  thereof  from  said 
date  at  the  rate  of  12  per  cent  per  annum, 
with  annual  rests,  and  Interest  on  the  sum 
of  $3,095.62  thereof  from  said  date  at  the 
rate  of  10  per  cent  per  annum,  with  annual 
rests,— the  principal  and  Interest  amounting 
on  March  13,  1^7,  to  the  sum  of  $22,515.63, 
wholly  unpaid.  As  a  legal  conclusion  the 
court  found  said  Patterson  to  be  indebted  to 
said  firm  in  the  sum  of  $22,515.63  on  March 
13,  1897,  and  that  said  sum  constituted  a 
part  of  the  assets  of  said  firm.  The  other 
findings  and  conclusions  of  the  court  we 
need  not  now  consider. 

Counsel  for  appellant  attack  these  findings 
and  condusfons  on  the  ground,  among  oth- 
ers, that  they  are  unwatxanted  by  the  facts 
now  before  us.  After  a  careful  consideration 
of  the  whole  record,  we  cannot  agree  with 
counsel,  but  are  forced  to  the  conclusion  that 
the  deductions  drawn  by  the  court  below 
from  the  evidence  are  sound,  and  in  accord- 
ance with  the  acts  and  intention  of  all  the 
parties.  The  primary  error  in  the  calcula- 
tions of  the  referee,  and  to  which  his  mistake 
in  finding  that  there  was  due  from  the  firm 
to  Patterson  the  sum  of  $8,257.70  may  be  at- 
tributed, was  in  giving  Patterson  credit  for 
the  sum  of  $8,605.76  as  of  the  time  the  part- 
nership was  formed,  to  wit  July  15,  1884. 
Appellant  says  that  under  the  agreement  of 
1879  he  was  to  have  one-quarter  of  the  profits 
at  the  end  of  five  years.  This  is  true,  but  it 
is  also  true  that  he  was  to  buy  a  quarter  In- 
terest in  the  original  plant  at  a  stated  price, 
that  he  was  to  pay  for  this  Interest  out  of 
the  profits  as  they  were  realized  and  deter- 
mined, and  that  at  the  end  of  the  five  years— 
the  life  of  the  contract— a  final  settlement  of 
all  accounts  was  to  be  made,  and  final  profits 
arrived  at  and  determined.  The  evidence 
shows  that  at  no  time  during  this  five-year 
period  were  any  of  the  profits  of  the  busi- 
ness determined,  nor  did  Patterson  pay  any 
part  of  the  amount  he  owed  for  his  quarter 
interest  in  the  original  plant,  or  of  the  mon- 
eys that  had  been  advanced  to  him.  And 
when  the  contract  of  1879  was  at  an  end,  al- 
though under  its  terms  he  was  entitled  to 
one-quarter  of  the  profits  which  had  accrued. 
Patterson  nowhere  claims  he  asked  for  the 
settlement  of  accounts  provided  for  In  the 
contract.  Had  he  done  so,  and  had  the  prof- 
its of  the  firm  been  sold,  and  the  moneys 
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realized  therefrom  dlTided,  be  would  bave 
had  a  balance  in  bis  favor.  But  another 
course  was  adopted.  A  new  partnership  waa 
formed.  Of  this  new  partnership  Patterson 
became  a  member.  Of  Its  profits  he  was  en- 
titled to  one-fourth  under  the  contract  of 
1878,  and  of  Its  property  be  became  a  quarter 
owner  by  buying  such  interest  from  the  oth- 
er members  of  the  firm,  who  were  the  sole 
owners  of  the  original  plant.  This  quarter 
Interest  In  the  plant  Patterson  did  not  pay 
for  In  cash.  With  the  consent  of  all  the 
parties,  the  agreed  value  thereof  was  char- 
ged against  him  on  the  bool^  of  the  com- 
pany. With  this  charge  against  him, '  and 
with  the  debit  for  moneys  theretofore  ad- 
vanced to  bim,  Patterson  became  a  member  of 
the  firm  of  George  D.  Patterson  &  Co.  When 
the  last-named  firm  was  formed,  appellant 
says  that,  in  addition  to  the  quarter  Interest 
In  the  original  plant,  be  was  entitled  to  a 
quarter  Interest  of  the  profits  then  existing 
and,  after  this  Interest  in  the  profits  had  been 
set  aside  and  credited  to  him,  to  a  quarter 
Interest  In  the  profits  then  remaining.  The 
evidence,  the  acts  of  the  parties,  the  state- 
ments contained  In  the  boolss,  the  annual  set- 
tlements participated  In  by  Patterson,  are 
all  against  this  contention.  ^The  testimony 
of  Murphy  Is  clear  and  explicit  bn  this  point, 
and  we  refer  to  it  without  further  comment 
When  Patterson  took  charge  of  the  books  of 
the  firm,  or  at  least  when  he  was  present  at 
the  first  yearly  settlement  and  adjustment  of 
tbe  accounts  of  the  partnership,  he  must 
then  have  known  that  upon  the  partnership 
books  he  was  debited  with  the  amount  of 
money  advanced  to  blm,  and  with  the  value 
of  his  interest  in  the  original  plant.  If,  as 
be  now  claims,  he  should  have  been  credited 
with  a  quarter  of  the  profits  existing  In  1884, 
why  did  be  not  at  that  time  Insist  upon  such 
credit?  Or  If  it  was  the  understanding  of 
the  .parties  that  out  of  his  share  in  the  profits 
be  was  to  pay  what  was  due  from  him  to  the 
firm,  and  be  given  credit  for  any  balance  In 
.  his  favor,  Patterson  was  in  a  position  to 
ask  that  this  be  done.  But  for  10  years  tbe 
books,  of  which  he  had  knowledge,  because 
kept  by  him,  were  permitted  to  show  a 
charge  against  himself,  bearing  interest,  in- 
creasing with  each  year;  and  yet  nowhere 
do  we  nnd,  either  in  his  answer,  or  bis  tes- 
timony, or  on  tbe  books,  any  credit  claimed 
by  Patterson  other  than  that  of  being  a 
quarter  owner  in  the  firm  property.  The  fact 
that  after  the  partnership  of  1884  was  form- 
ed Patterson  waa  allowed  and  received  $100 
per  month  for  his  services  as  manager,  to- 
gether with  provisions  for  himself  and  fam- 
ily, tends  to  bear  out  the  testimony  of  the 
witness  Murphy  in  effect  that  the  partnership 
of  1884  was  a  new  agreement,  and  that  no 
attempt  was  made  to  carry  out  all  the  terms 
and  conditions  of  tbe  contract  of  1879.  An- 
other circumstance  leading  to  the  same  con- 
clusion is  this:  In  1884  it  is  admitted  that 
Greeuleaf  &  Co.  owned  the  whole  of  the  orig- 


inal plant  Under  the  contract  of  1879  the 
money  Patterson  was  to  pay  for  his  one- 
fourth  interest  therein  would  have  gone  to 
the  members  of  the  firm  of  Grcenleat  &  Co. 
It  appears  from  tbe  evidence,  however,  that 
it  was  agreed  the  value  of  this  quarter  inter- 
est should  be  charged  to  Patterson  on  the 
books  of  the  new  firm,  instead  of  remaining 
a  debt  due  to  the  members  of  the  old  firm 
of  Greenleaf  &  Co.,— a  course  manifestly  to 
the  advantage  of  Patterson,  since,  under  the 
plan  pursued,  he  is  only  called  upon  to  pay 
three-quarters  of  the  purchase  price,  with  in- 
terest, of  his  quarter  interest  in  the  original 
plant  Unaided  by  the  facts  before  us.  It 
would  be  difficult  to  give  force  and  effect 
to  ail  tbe  terms  of  tbe  contract  of  1879,  since 
there  is  a  conflict  between  certain  of  its 
provisions,  while  others,  as  we  have  shown, 
were  never  acted  on  or  carried  out  In  the 
light  of  events  subsequent  to  tbe  formation 
of  the  contract  of  partnership  of  1884,  w^ 
cannot  but  feel  that  the  findings  of  the  court 
below  are  in  accord  with  the  evidence  and 
understanding  of  the  parties,  and  so  will  not 
be  disturbed  on  this  appeaL 

Tbe  other  errors  urged  not  being  sufficient 
to  warrant  a  reversal,  the  judgment  and  order 
appealed  from  are  accordingly  affirmed. 

BRANTLT,  Q  J.,  concurs.  PIGOTT,  J., 
having  been  of  counsel,  did  not  hear  the  ar- 
grument  and  takes  no  part  in  this  decision. 


(U  Mont.  ssi> 

MURPHY  et  al.  v.  PATTERSON. 

(Supreme  Court  of  Montana.     Jan.  7,   1901.) 

PARTNERSHIP— RECEIVER'S    SALE— CONFIRMA- 
TION—APPEAL— QUESTIONS     RAISED— JUDG- 
MENTS-JURISDICTION OF  COURT. 

1.  Where  a  decree  determining  partnership 
accoimts  is  rendered  after  the  dissolution  of 
the  firm,  and  the  receiver  therefor  is  thereafter 
ordered  to  sell  the  partnership  property,  an  ap- 
peal from  an  order  confirming  such  sale  does 
not  raise  any  question  concerning  the  order  of 
sale,  since  such  order  is  a  special  order,  made 
after  final  iudnnent,  from  which  an  appeal  is 
authorized  by  Code  Qv.  Proc.  §  1720. 

2.  An  appeal  from  a  final  decree  in  an  ac- 
counting between  partners  after  an  order  dis- 
solving the  firm  does  not  devest  the  court  of 
the  power  to  order  the  receiver  to  sell  the  part- 
nership property,  and  to  confirm  such  sale, 
since  the  appeal  bond,  though  operating  as  a 
supersedeas,  only  stays  the  action  of  the  court 
as  to  the  matters  included  in  the  judgment, 
which  does  not  embrace  the  disposition  of  the 
partnership  property. 

8.  Under  Code  Civ.  Proc.  5  778,  requiring  the 
court  to  disregard  any  defect  in' the  proceed- 
ings which  does  not  affect  the  substantial 
rights  of  the  parties,  an  order  confirming  a  re- 
ceiver's sale  of  partnership  property  will  not 
be  set  aside  on  an  appeal  therefrom,  where  it 
is  not  shown  that  the  property  was  not  sold 
at  its  full  value,  or  that  the  appellant  was 
prejudiced  thereby. 

Appeal  from  district  court,  Choteau  county; 
Dudley  Du  Bose,  Judge. 

Suit  by  John  T.  Murphy  and  others  against 
George  D.  Patterson  for  the  dissolution  of  a 
partnership  and  for  an  accounting.    From  an 
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order  conflrmlng  a  recelrer's  sale  of  partner- 
ship property,  defendant  appeals.    Affirmed. 

Walsh  &  Newman  and  Toole  &  Wallace, 
for  appellant  U.  O.  Mclntire  and  M.  Bul- 
lard,  for  respondents. 

WORD,  J.  Appeal  from  an  order  confirm- 
ing sale  of  partnership  property.  Sale  was 
by  receiver  under  an  order  of  sale  made  after 
final  Judgment.  The  order  of  sale  and  the 
order  appealed  from  were  made  In  the  case 
of  Murphy  v.  Patterson  (this  day  decided)  63 
Pac.  375.  No  appeal  was  talien  from  the  or- 
der of  sale,  which  was  an  appealable  order, 
since  it  was  a  special  order  made  after  final 
Judgment.  Code  Civ.  Proc.  §  1722,  subsec.  2. 
In  the  absence  of  such  appeal,  questions  prop- 
erly presentable  on  an  appeal  from  the  order 
of  sale  cannot  now  be  considered.  Id.  |  1720. 
This  holding  disposes  of  the  material  qneth 
tlons  raised  on  this  appeal. 

An  examination  of  the  principal  case  shows 
that  the  conrt,  with  the  consent  of  parties, 
had  made  an  order  dissolving  the  partner- 
ship. An  accounting  was  necessary  to  deter- 
mine the  interests  of  the  parties  In  the  part- 
nership property.  This  property  was  in  the 
hands  of  a  receiver,— was  In  the  custody  of 
the  court  After  the  court  had  made  its  find- 
ings, and  rendered  Judgment  an  appeal  was 
taken  from  such  Judgment  to  this  conrt. 
Conceding  that  the  bond  on  appeal  in  this 
case  operated  as  a  supersedeas,  the  only  ef- 
fect of  the  appeal  was  to  stay  action  of  the 
court  below  as  to  those  matters  included  in 
the  Judgment  In  all  other  matters  wherein 
the  rights  of  the  parties  under  the  Judgment 
■would  not  be  affected  the  court  below  was 
left  free  to  act.  State  t.  Second  Judicial  Dis- 
trict Court,  22  Mont  241,  56  Pac.  281.  When 
the  appeal  from  the  Judgment  In  the  principal 
case  was  taken  to  this  court  the  xiartnershlp 
property  was  stni  in  the  hands  of  the  court 
through  its  receiver.  The  object  and  purpose 
of  appointing  a  receiver  of  the  partnership 
property  is  to  preserve  the  firm  property  until 
the  cause  can  be  determined.  The  court, 
through  Its  officer,  the  receiver,  has  charge 
of  the  firm  assets,  not  in  behalf  of  either 
party,  but  for  the  common  benefit  of  all. 
Wolbert  v.  Harris,  7  N.  J.  Eq.  603.  Nor  is  it 
the  province  of  a  court  of  equity  through  Its 
receiver  to  conduct  the  business  of  a  co-part- 
nership. "Its  legitimate  province  is  to  ad- 
Just  the  rights  and  settle  the  disagreements 
of  parties  growing  out  of  such  transactions." 
Allen  V.  Hawley,  C  Fla.  164;  Wolbert  v.  Har- 
ris, supra;  Jackson  v.  De  Forest,  14  How. 
Prac.  81.  The  court  below,  having  appoint- 
ed a  receiver  to  take  possession  of  the  proi>- 
erty,  was  vested  with  the  power  of  selling 
the  property  in  the  hands  of  the  receiver 
when  such  a  course  became  necessary  to  pre- 
serve the  interests  of  all  the  parties.  Allen 
T.  Hawley,  supra;  Jackson  v.  De  Forest  su- 
pra; Forsalth  Mach.  Co.  v.  Hope  MiUs  Lum- 
ber Co.,  109  N.  C.  380,  13  8.  B.  8(50.    In  the 


matter  before  us  we  have  seen  that  the  part- 
nership had  been  dissolved;  that  an  account- 
ing bad  been  ordered,  and  under  it  the  rights 
of  the  parties  in  the  assets  of  the  firm  deter- 
mined. No  matter  what  the  respective  inter- 
ests of  the  several  partners  in  the  partner- 
ship property  should  finally  be  adjudged  to 
be,  a  sale  of  all  the  assets  of  the  firm  had  to 
be  made  at  some  time,  so  that  the  money 
realized  therefrom  might  be  divided  In  ac- 
cordance with  the  determined  interests  of  the 
parties.  From  aught  that  appears  in  the  rec- 
ord before  us,  the  court  below,  acting  within 
the  powers  vested  in  it  as  a  court  of  equity, 
and  with  due  regard  for  the  best  Interest  of 
all  the  parties,  ordered  the  receiver  to  sell  the 
partnership  property,  and  to  hold  the  pro- 
ceeds of  such'sale  until  the  rights  of  the  part- 
ners therein  should  finally  be  adjudicated. 
Nowhere  In  the  record  is  it  Intimated  that  the 
amount  realized  from  the  sale  of  the  partner- 
ship property  was  not  the  full  value  thereof. 
Nor  was  it  urged  as  an  objection  to  the  con- 
firmation of  the  sale.  Nor  does  the  record 
show  that  in  directing  the  sale  of  the  firm 
property  and  the  retention  of  the  proceeds 
until  the  Interests  of  the  parties  therein 
should  be  ascertained  the  rights  of  the  ap- 
pellant were  prejudiced  in  the  slightest  de- 
gree. Appellant  does  not  presume  to  say 
that  if  another  sale  of  the  partnership  prop- 
erty were  ordered,  he  would  reap  any  benefit 
whatever.  But  since  he  has  not  appealed 
from  the  order  of  sale,  appellant  must  rely 
for  a  reversal  on  what  he  claims  was  a  fail- 
ure of  the  receiver  in  making  the  sale  to  con- 
form in  all  respects  to  the  order  of  the  court 
directing  the  sale  of  the  firm  property.  No 
error  in  this  regard  that  we  can  now  consid- 
er In  any  way  affects  the  substantial  rights 
of  the  appellant.  This  alone  would  warrant 
this  court  in  affirming  the  order  appealed 
from.  Code  Civ.  Proc.  §  778;  Cunningham  v. 
Bostwlck,  7  Colo.  App.  169,  175,  43  Pac.  151. 
Holding  that  the  order  of  sale  cannot  now 
be  complained  of,  and  that  there'  was  no  er- 
ror affecting  the  substantial  rights  of  the 
parties  in  the  proceedings  had  under  such  or- 
der, the  order  appealed  from  Is  accordingly 
affirmed.    Affirmed. 

BKANTLY,  C.  J.,  concurs.  PIGOTT,  J., 
having  been  of  counsel,  did  not  hear  the  ar- 
gument and  takes  no  part  in  this  decision. 


(7  Idaho,  408) 
NUMBERS  Y.   ROCKY   MOUNTAIN   BELL 
TEL.  CO. 

(Supreme  Court  of  Idaho.     Dec.  14,  1900.) 

APPEAL  FROM  JUSTICK'S  COtTRT— UNDERTAK- 
ING —  RXCKPTIONS  FOR  INSUFFICIENCT  — 
BOND  OF  SURETY  COMPANY— NOTICE. 

1.  On  appeal  from  a  Justice  court  to  the  dis- 
trict court,  respondent  excepted  to  the  sufficien- 
cy of  the  sureties.  Within  five  days  thereafter 
appellant  filed  a  new  undertaking  on  appeal,  in 
lieu  of  the  original,  executed  by  a  surety  com- 
pany, but  did  not  give  the  respondent  notice 
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of  the  filing  of  said  new  undertaking,  nnd  fail- 
ed to  file  with  said  new  undertaking  documen- 
tary evidence  showing  that  the  surety  company 
had  complied  with  the  provisions  of  the  act  of 
Kebruai-j-  ;i3,  1S99,  authorizing  such  surety  com- 
panies to  execute  such  undertakings.  Held, 
that  such  appeal  to  the  district  court  was  inef- 
fectual, nnd  was  properly  dismissed  by  the  dis- 
trict court  on  motion. 

2.  When  »n  undertaking  on  appeal  from  a 
justice's  judgment  to  the  district  court  is  ex- 
cepted to  on  the  ground  of  insufficiency,  the  ap- 
pellant may,  in  lieu  of  justification  ot  sureties, 
file  the  undei-taking  of  a  surety  company;  but 
such  undertaking  must  be  accompanied  with 
documentary  evidence  showing  prima  facie  that 
such  surety  company  has  qualified  to  do  busi- 
ness in  Idaho  by  complying  with  the  require- 
ments of  the  act  ot  February  23,  1899,  and  that 
the  execution  of  such  undertaking  has  been  au- 
thorized by  the  surety  company,  executed  by 
agents  or  officers  authorized  to  execute  it,  and 
notice  of  filing  such  undertaking  and  evidence 
given  to  the  respondent. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Washington 
county;   George  H.  Stewart,  Judge. 

Action  by  J.  R.  Numbers  against  the  Rocky 
Mountain  Bell  Telephone  Company.  From  a 
Judgment  of  the  district  court  dismissing  an 
appeal  from  the  judgment  of  a  Justice  court, 
defendant  appeals.    Affirmed. 

Hugh  E.  McElroy  and  W.  B.  Borah,  for  ap- 
pellant.    Geo.  P.  Rhea,  for  respondent. 

QUAItT.,ES,  J.  This  action  vras  commen- 
ced by  the  respondent  against  the  appellant 
In  the  justice's  court  of  West  Welser  precinct, 
in  and  for  Washington  county;  and  on  the 
2Cth  day  of  January,  1000,  judgment  was 
made  and  entered  therein  in  favor  of  the  re- 
spondent and  against  the  appellant  for  $102.- 
06  damages  and  costs,  taxed  at  $2.40.  There- 
after, and  on  February  21,  1900,  the  appel- 
lant served  and  filed  notice  of  appeal,  and 
executed  and  filed  undertaking  on  appeal  In 
said  justice's  court,  appealing  therefrom  to 
the  district  court  from  said  justice's  judg- 
ment. Thereafter,  February  23,  1900,  the  re- 
spondent served  and  filed  exceptions  to  the 
sufficiency  of  said  undertaking  in  said  jus- 
tice's court,  under  the  provisions  of  section 
4842  of  the  Revised  Statutes,  which,  inter 
alia,  provides  that  "the  adverse  party  may 
except  to  the  sufficiency  of  the  sureties  with- 
in five  days  after  the  filing  of  the  undertak- 
ing, and  unless  they  or  other  sureties  justify 
before  the  justice  or  judge  from  whom  the 
appeal  is  taken,  within  five  days  thereafter, 
upon  notice  to  the  adverse  party  to  the 
amount  stated  In  their  aflidavit,  the  appeal 
must  be  regarded  as  If  no  such  undertaking 
had  been  given."  Thereafter,  and  on  Febru- 
ary 17,  1000,  the  appellant  filled  a  new  under- 
taking. In  words  and  figures  as  follows,  to 
wit:  "Whereas  the  defendant  desires  to  give 
an  undertaking  for  payment  of  costs  on  ap- 
peal and  stay  of  proceedings,  as  provided  to 
be  given  In  section  4&42  of  the  Revised  Stat- 
utes of  the  state  of  Idaho:  Now,  therefore, 
we,  the  undersigned  sureties,  do  hereby  obli- 
gate ourselves,  jointly  and  severally,  to  the 


said  plaintiff,  under  said  statutory  obligations. 
In  the  sum  of  two  hundred  and  fifty  ($250) 
dollars.  This  is  given  In  lieu  of  original  un- 
dertaking excepted  to.  Dated  Boise,  Idaho, 
February  20th,  1900.  By  Dudley  Holland. 
Mgr.  Fidelity  and  Deiwsit  Company  of 
Maryland.  By  H.  C.  Wyman,  Its  Attorney  In 
Fact,  and  Member  ot  Local  Board.  [Seal.]" 
This  undertaking  was  stamped  with  a  three- 
cent  Internal  revenue  stamp,  which  was  can- 
celed, and  attested  by  Sherman  G.  King,  gen- 
eral agent  The  above  appears  from  the 
transcript  before  us  to  have  been  all  of  the 
proceedings  In  the  justice's  court.  March  13, 
1900,  the  respondent  moved  to  dismiss  the  ap- 
peal In  the  district  court  upon  the  following 
grounds:  "(1)  That  the  undertakings  for  an 
appeal  filed  by  the  defendant  in  said  action 
are  insufficient  to  justify  an  appeal  as  requir- 
ed by  law,  and  are  not  such  undertakings  as 
are  required  to  be  given  by  section  4S12  of 
the  Revised  Statutes  of  Idaho.  (2)  That  said 
appeal,  and  proceedings  in  procuring  said  ap- 
peal, Is  irregular  and  imperfect,  as  appears 
from  the  transcript  of  the  justice  of  the 
peace  before  whom  said  cause  was  tried,  and 
the  notices  and  undertakings  filed  before  said 
justice,  all  of  which  are  now  filed  In  this 
court,  and  are  a  part  of  the  record  and  files 
In  this  case,  and  the  affidavit  of  Geo.  P.  Rhea, 
attorney  for  plaintiff,  and  to  which  plaintiff 
refers  In  support  of  this  motion."  The  affi- 
davit referred  to,  among  other  things,  con- 
tains the  following:  "That  said  defendant 
failed  to  notify  this  affiant  or  the  plaintiff,  in 
person,  of  the  filing  of  said  last-named  under- 
taking, failed  to  serve  said  plaintiff  or  this 
affiant  with  a  notice  that  the  sureties  on 
either  of  said  undertakings  would  appear  be- 
fore said  court  or  justice  and  justify  as  such 
sureties,  and  wholly  failed  to  justify  before 
said  justice  or  this  court  or  any  other  court, 
as  appears  from  the  record  and  files  in  this 
case."  Thereafter,  and  on  March  15,  1900, 
the  appellant  filed  In  the  district  court  a  cer- 
tified copy  of  resolutions  of  the  Fidelity  & 
Deposit  Company  of  Maryland  authorizing  the 
execution  of  similar  undertakings  by  said  H. 
O.  Wyman,  for  and  on  behalf  of  said  com- 
pany. In  the  state  of  Idaho;  also,  the  certifi- 
cate of  M.  Patrle,  secretary  of  state  of  the 
state  of  Idaho,  showing  that  said  company 
bad  duly  qualified  to  do  business  as  a  surety 
company  under  the  act  of  February  23,  1899, 
entitled  "An  act  regulating  surety  companies 
and  authorizing  the  giving  and  guaranteeing 
of  judicial,  official  and  other  bonds  by  such 
companies."  Upon  hearing  the  motion  to  dis- 
miss, the  district  court  granted  said  motion, 
and  made  and  entered  judgment  dismissing 
the  said  appeal,  and  the  appellant  appeals 
therefrom  to  this  court. 

The  transcript  does  not  disclose  the  par- 
ticular ground  upon  which  the  district  court 
dismissed  the  appeal  from  the  justice's  court. 
But  we  are  satisfied  that  the  action  of  the 
district  court  was  correct.  That  portion  of 
section  4S42,  Rev.  St.,  quoted  above,  provides 
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that,  trtaere  the  undertaking  has  been  excep- 
ted to  in  the  Justice's  court  on  the  ground  of 
insufficiency,  the  sureties  to  the  undertaking, 
or  other  sureties,  shall  Justify  before  the  Jus- 
tice within  five  days  after  the  service  of  such 
exceptions.  Said  section  also  requires  the  ad- 
verse party,  the  appellant  in  the  Justice's 
court,  to  notify  the  adverse  party,  the  re- 
spondent, that  such  sureties  would  justify  be- 
fore the  Justice.  Applying  the  provisions  of 
said  section  to  the  case  at  bar,  we  are  of  the 
opinion  that  the  failure  of  the  appellant  to 
notify  the  respondent  of  the  filing  of  the  new 
undertaking,  with  prima  facie  evidence  of  its 
sufficiency,  within  Ave  days  aftec  the  service 
of  the  respondent's  exceptions  to  the  suffi- 
ciency of  the  original  undertaking  upon  ap- 
peal, rendered  the  appeal  from  the  Justice's 
court  to  the  district  court  Ineffectual. 

It  is  argued  on  behalf  of  the  appellant  that 
tbe  execution  of  said  surety  bond  in  lieu  of 
the  original  undertaking  on  appeal  answered 
the  requirements  of  the  statute  as  to  Justifica- 
tion of  sureties  upon  the  original  undertaking 
or  new  sureties,  for  which  reason  the  district 
court  erred  in  dismissing  the  appeal.  We  do 
not  think  so.  Under  the  provisions  of  tbe 
act  of  February  23,  1899  (see  Acts  1899,  p. 
337),  surety  companies  who  comply  with  the 
requirements  of  said  act  are  qualified  to  exe- 
cute undertakings  upon  appeal.  But  when 
an  undertaking  executed  by  such  surety  com- 
pany Is  offered  In  an  inferior  court  In  lieu 
of  an  original  undertaking  on  appeal  from 
such  conrt  to  the  district  court,  which  has 
been  excepted  to  on  the  ground  of  insuffi- 
ciency, it  must  be  accompanied  by  prima  fade 
evidence  showing  that  tbe  surety  company 
which  executes  it  has  complied  with  the  pro- 
visions of  the  act  of  February  23,  1899.  The 
new  undertaking  executed  by  tbe  surety  com- 
pany in  question  In  this  case,  unaccompanied 
aa  it  was  by  any  evidence  showing  prima 
facie  that  said  surety  company  was  authoriz- 
ed to  execute  such  undertaking,  and  without 
notice  of  the  filing  of  same  to  the  respondent, 
did  not  comply  with  the  requirements  of  sec- 
tion 4812,  Rev.  St. 

As  to  the  sufficiency  of  the  new  undertak- 
ing, in  substance,  we  deem  it  unnecessary  to 
express  an  opinion.  We  think  It  best,  bow- 
ever,  to  suggest  that  said  section  4812,  Rev. 
St.,  requires,  in  cases  of  appeal  from  Justices' 
courts  to  the  district  court,  where  execution 
of  the  Judgment  Is  to  be  stayed,  two  obliga- 
tions (maybe  in  the  same  undertaking),— one, 
in  the  sum  of  $100,  to  cover  costs  of  appeal; 
tbe  other,  for  double  the  amount  of  the  Judg- 
ment and  costs  in  the  Justice  court,  to  secure 
the  payment  of  whatever  Judgment  and  costs 
niay  finally  be  recovered  by  the  respondent 
against  the  appellant.  Query:  The  under- 
taking in  question  being  insufficient  In 
amount  to  cover  both  of  said  obligations,  can 
It  be  ascertained  with  certainty,  from  the  un- 
dertaking itself,  that  the  surety  undertook 
that  the  defendant  would  discharge  the  first 
obligation?    For  the  reasons  above  given,  the 


Judgment  of  tbe  lower    conrt    Is    affirmed. 
Costs  of  appeal  awarded  to  respondent. 


HUSTON,  C.  J.,  and  SULLIVAN,  J., 
cur. 


con- 


(7  Idaho,  370) 
SALISBURY  V.  LANE. 
(Supreme  CJourt  of  Idaho.     Dec.  8,  1900.) 

ASSESSMENT     OP     MINES— TAXATION— EXEMP- 
TIONS FROM  TAXATION— STATU- 
TORY CONSTRUCTION. 

1.  Mines  and  mineral  lands,  the  title  to  which 
is  in  the  private  owner  or  claimant,  and  not  in 
the  United  States  government,  are,  under  the 
revenue  laws  of  Idaho,  subject  to  assessment 
for  taxation. 

2.  Revenue  statutes  are  to  be  liberally  con- 
strued, under  section  4,  Rbv.  St.  Idaho,  so  as 
to  effect  the  object  of  such  statutes,  and  pro- 
mote justice,  while  exceptions  contained  in 
such  statutes  are  to  be  strictly  construed. 

3.  A  construction  of  a  statute  to  raise  reve- 
nue which  extends  the  terms  of  a  proviso  there- 
in contained,  making  exemptions,  so  as  to  ex- 
clude from  taxation  a  large  proportion  of 
property  in  the  state,  and  which  is  owned  and 
held  by  private  persona  for  their  individual 
benefit,  the  title  thereto  not  being  in  the  United 
States  government,  tends  to  defeat  the  object 
of  such  statute  (raisins  revenue),  and  does  not 
promote  justice,  and  therefore  violates  the  pro- 
visions of  section  4,  Rev.  St.,  which  provides 
that  statutes  must  be  "liberally  construed,  with 
a  view  to  effect  their  objects  and  to  promote 
justice," 

4.  It  is  the  policy  of  the  revenue  laws  of 
Idaho  to  tax  all  private  property  the  title  to 
which  is  not  in  the  United  States  government, 
and  this  policy  should  not  be  abridged  by  ju- 
dicial construction. 

5.  0)urts  should  not.  by  technical  or  strained 
construction,  extend  the  exemptions  of  proper- 
ty from  taxation. 

6.  To  exempt  certain  private  property  from 
taxation  under  a  statute  making  all  private 
property  taxable,  the  exemption  must  be  in 
terms  so  specific  and  certain  as  to  admit  of  no 
doubt. 

Sullivan,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Blaine  county: 
C.  O.  Stockslager,  .Tudge. 

Action  by  O.  J.  Salisbury  against  Carl 
Lane.  Judgment  for  plaintiff.  Defendant 
appeals.    Reversed. 

W.  E.  Borah,  for  appellant  Johnson  & 
Johnson,  for  respondent. 


HUSTON,  C.  J.  This  is  a  submission  of 
a  controversy  without  action.  It  is  imnoe- 
essary  to  set  forth  the  entire  stipulation  of 
facts,  as  shown  by  the  transcript.  The 
question  submitted  to  the  court  upon  this 
agreed  case  is  as  follows:  "Were  mining 
claims,  for  which  United  States  patents  had 
been  Issued,  exempt  from  taxation  In  1898 
when  the  mining  claims  hereinbefore  men- 
tioned were  assessed?"  This  submission  in- 
volves simply  the  construction  of  subdivision 
7,  S  1401,  Rev.  St.  Said  section  provides 
that  "the  following  property  is  exempt  from 
taxation:  •  •  *  Seventh.  Alining  claims, 
but  machinery,  property  and  Improvements 
upon  or  appurtenant  to  mining  claims  shall 
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not  be  so  exempt"  The  tenth  subdivision 
of  said  section  includes  "possessory  rights 
to  public  lands."  It  is  not,  as  we  consider 
It,  necessary  to  enter  into  a  philological  dis- 
cussion of  the  origin  or  general  meaning 
of  the  term  "mining  claim."  What  does  the 
term  mean  as  used  in  the  statute  under  con- 
sideration? The  organic  act  of  the  territory 
of  Idaho  contains  a  provision  similar,  if  not 
exact,  with  that  of  most  of  the  territories. 
Section  1851,  Rev.  St  U.  S..  provides:  "The 
legislative  power  of  every  territory  shall  ex- 
tend to  all  rightful  subjects  of  legislation, 
not  Inconsistent  with  the  constitution  and 
laws  of  the  United  States.  But  no  law  shall 
be  passed  interfering  with  the  primary  dis- 
posal of  the  soil;  no  tax  shall  be  imposed 
upon  the  property  of  the  United  States;  nor 
shall  the  lands  or  other  property  of  nonresi- 
dents be  taxed  higher  than  the  lands  or  oth- 
er property  of  residents."  Primarily,  the 
title  to  all  lands  in  this  country  is  in  the 
government  and  until  the  government  has 
parted  with  the  title  It  remains  "the  property 
of  the  United  States,"  and  as  such  is  n'ot 
subject  to  taxation.  And  it  was  In  recogni- 
tion of  this  law  that  the  first  legislature  of 
the  territory  exempted  "mining  claims,"  I.  e. 
claims  asserted  under  the  mining  laws  of  the 
United  States,  to  certain  lands  of  the  govern- 
ment supposed  to  contain  mineral  deposits. 
These  claims  might,  by  compliance  with  the 
provisions  of  the  United  States  laws,  ripen 
into  a  title,  at  the  option  of  the  locator  or 
claimant;  but  so  long  as  the  title  remained 
in  the  government  they  were  exempt  from 
taxation  by  the  territory  or  the  state.  When, 
however,  the  title  passed  from  the  govern- 
ment by  the  Issue  of  patent  they  were  no 
longer  within  the  purview  of  the  provisions 
of  the  federal  law.  They  were  no  longer 
the  property  of  the  United  States,  but  be- 
came Incorporated  Into  the  general  property 
of  the  citizen  or  citizens  of  the  territory  or 
state,  and  were  a  part  of  "all  property 
•  *  •  subject  to  taxation,"  under  the  pro- 
visions of  section  1400,  Rev.  St,  unless  ex- 
empted by  the  express  provisions  of  some 
statute  of  the  state.  The  claim,  which  was 
an  inchoate  right  had  by  the  acts  of  the 
claimant,  confirmed  by  grant  of  the  govern- 
ment ripened  into  complete  title.  The  title 
of  the  holder  of  mining  property  under  a 
patent  from  the  United  StateE^  government 
Is  In  no  way  different  from  the  title  by  pat- 
ent to  any  other  lands  granted  by  the  United 
States.  "  'Twas  mine;  'tis  thine."  By  vir- 
tue of  the  paramount  law,  while  It  was  the 
property  of  the  United  States  It  was  exempt 
from  taxation  by  the  local  law.  When  It 
passed  from  the  United  States  to  the  citizen. 
It  became  subject  to  the  same  general  law 
as  that  of  all  other  property  of  the  citizen. 
Section  1400,  Rev.  St,  which  is  the  existing 
law  In  this  state,  provides  that  "all  property 
In  this  territory  [state]  not  exempt  under  the 
laws  of  the  United  States,  except  as  enu- 
merated in  the  next  section.  Is  subject  to 


taxation  as  In  this  title  provided;  but  noth- 
ing in  this  title  shall  be  construed  to  require 
or  permit  double  taxation."  The  seventh 
subdivision  of  section.  1401  Is  as  follows  (aft- 
er defining  exemptions):  "Seventh.  Mining 
claims,  but  machinery,  property  and  im- 
provements upon  or  appurtenant  to  mining 
claims  shall  not  be  so  exempt"  Is  not  the 
intention  of  the  legislature  clearly  apparent 
in  the  language  of  this  section?  All  proper- 
ty which  the  legislature  was  authorized  to 
tax  they  would  tax.  In  obedience  to  the  rec- 
ognized principle  that  taxation  should,  so 
far  as  practicable,  be  equal.  The  mining 
Industry  was  the  dominant  Industry  of  the 
territory,  and  yet  It  Is  contended  that  It 
was  the  Intention  of  the  legislature  to  ex- 
empt It  from  taxation.  If  this  is  a  correct 
theory  of  taxation,  it  would  be  entirely  prop- 
sr  for  our  next  legislature  to  exempt  sheep 
from  taxation,  because  the  sheep  industry 
has  become  dominant  in  this  state.  We  are 
not  In  accord  with  the  position  taken  by 
counsel  for  respondent  that  In  construing 
statutes  In  pari  materia,  we  must  follow  the 
word,  and  not  the  purpose,  of  the  law.  All 
statutes  pertaining  to  revenue  are  to  be  con- 
strued most  strictly  in  favor  of  the  object 
of  the  statute;  that  Is,  In  favor  of  the  pur- 
pose of  the  statute.  Statutes  of  exemption 
are  to  be  strictly  construed  against  exemx>- 
tion  and  In  favor  of  revenue.  Statutes  pro- 
viding for  liens  are  to  be  construed  In  favor 
of  the  purpose  of  the  statute;  that  Is,  to 
secure  to  the  lienholder  or  claimant  the  right 
intended  by  the  statute  to  be  secured  to  him. 
If  it  was  the  intention  of  the  legislature 
to  exempt  from  tiv^atlon  the  most  valuable 
property  In  the  state,  such  intention  should 
have  been  clearly  and. unequivocally  express- 
ed in  the  statute,  and,  not  being  so  expressed, 
we  cannot  think  that  the  courts  would  be 
Justified  in  reaching  so  inequitable  a  con- 
clusion  by   construction. 

The  constitution  of  Nevada  (article  10)  pre- 
scribes the  taxation  of  "all  property,  real. 
personal,  and  possessory,-  excepting  mines 
and  mining  claims,  the  proceeds  of  wlilcb 
alone  shall  be  taxed."  It  Is  evident  that  the 
makers  of  the  constitution  of  Nevada,  as 
well  as  the  people  who  adopted  It,  recog- 
nized a  distinction  between  mining  claims 
and  mines.  In  State  v.  Kruttschnitt,  4  Nev. 
178,  the  court  says:  "Whenever  the  Inter- 
pretation of  a  statute  or  a  constitution  in 
a  certain  way  will  result  in  manifest  injus- 
tice, courts  will  always  scrutinize  the  stat- 
ute or  constitution  closely,  to  see  If  It  wIU 
not  admit  of  some  other  Interpretation." 
The  formulators  of  the  constitution  of  Idaho, 
with  an  experience  of  more  than  a  quarter 
of  a  century  before  them,  declined  to  follow 
Nevada,  and  provide  by  a  provision  In  the 
fundamental  law  of  the  state  for  the  exemp> 
tlon  from  taxation  of  what  was  known  and 
recognized  as  among  the  most,  if  not  the 
most  valuable  property  in  the  state,  when 
the  same  had  become  a  legitimate  subject 
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of  taxation.  Of  course,  so  long  as  the  title 
remains  in  the  government,  "mines  and  mln- 
tn;  claims,"  like  any  other  claim  to  land, 
are  not  the  subject  of  local  taxation;  but 
when  they  cease  to  be  property  of  the  United 
States,— when  the  fee  has  passed  from  the 
United  States  to  the  citizen,— then  they  are, 
as  all  other  property  of  the  citizen  is,  sub- 
ject to  taxation,  unless  exempted  by  positive 
and  unequivocal  law.  It  is  true  that  many 
of  the  richest  producing  mines  in  the  coun- 
try are  held  as  "mining  claims,"  the  owners 
thereof  electing,  presumably  for  the  very 
purpose  of  evading  local  taxation,  to  so  hold 
them,  rather  than  perfect  title  in  themselves 
by  securing  patents  thereto.  But  this  is  an 
option  resulting  from  the  policy  of  the  fed- 
eral law, — a  matter  which  we  are  not  permit- 
ted to  consider.  Uniformity  of  taxation  li! 
an  elementary  principle,  recognized  by  the 
constitution.  "The  legislature  may  allow 
snch  exemptions  from  taxation  from  time 
to  time  as  shall  seem  necessary  and  Just, 
and  all  existing  exemptions  provided  by  the 
laws  of  the  territory  shall  continue  until 
clianged  by  the  legislature  of  the  state." 
Const  Idaho,  art  7,  {  6. 

It  will  not  do.  In  the  consideration  of  this 
case,  to  place  too  much  reliance  upon  the  de- 
cisions in  California  and  Nevada.  The  condi- 
tions are  so  very  different.  We  have  no  law 
in  this  state  subjecting  the  product  of  mines 
to  taxation,'  and,  if  the  contention  of  re- 
spondent is  to  obtain,  the  result  is  that  all 
mining  property  in  the  state  escapes  taxation, 
except  the  "machinery  and  improvements 
thereon."  and  this  in  the  face  of  the  fact, 
well  luiown  to  all,  that  the  heaviest  burden 
of  the  expense  of  the  state  government  comes 
from  the  mining  counties,  not  only  in  the 
protection  of  property,  but  in  the  punishment 
of  crime. 

It  is  objected  tliat  many  patented  mines 
are  nuiproductive.  So,  also,  is .  much  other 
pn^rty  in  the  state.  But  the  law  provides 
(section  1,  p.  215,  Laws  1800):  "All  taxable 
property  must  be  assessed  at  Its  full  cash 
value."  If  A,  owns  ICO  acres  of  land,  all 
of  which  is  under  improvement,,  and  from 
which  he  is  receiving  a  large  yearly  revenue, 
it  is  not  presumable  that  B.,  who  owns  100 
acres  of  sage-brush  land  adjoining  him,  none 
or  bat  a  very  small  part  of  which  is  under 
improrement  and  from  which  B.  is  receiv- 
ing no  revenue  whatever,  will  be  assessed 
at  the  same  value  as  that  of  A.  And  It  la 
presumable  that  the  like  rule  will  obtain  In 
regard  to  mines,  certainly  if  regard  is  had  to 
the  law.  That  the  legislature  has  the  ab- 
solute authority  to  exempt  all  mines  and  min- 
ing property  from  taxation  is  unquestioned, 
but  such  intention  should  be  expressed  in  di- 
rect and  unequivocal  terms.  Questions  of 
snch  Importance,  involving  such  vital  conse- 
quences to  the  state  and  to  the  people,  ought 
not  to  be  left  to  the  fallibility  of  construc- 
tion. The  Judgment  of  the  district  court  is 
reversed,  and  cause  remanded,  with  Ins'truc- 
63P.-25 


tlons  to  enter  Judgment  in  favor  of  the  de- 
fendant dismissing  the  action,  with  costs  of 
appeal  to  appellant 

QUARLES,  J.  I  concur  in  the  views  so 
ably  expressed  by  Mr.  CUef  Justice  HUS- 
TON. The  theory  of  the  lower  court  and 
that  urged  here  by  counsel  for  respondent  in 
my  opinion,  overlooks  well-established  rules 
of  construction  In  construing  our  revenue 
statutes.  As  suggested  in  the  (pinion  formu- 
lated by  Sir.  Chief  .Tustice  HUSTON,  the  only 
question  to  be  determined  here  is,  what  did 
the  legislature  Intend  to  be  understood  by 
the  use  of  the  term  "mining  claims"  in  our 
revenue  statutes?  Title  10  of  the  Revised 
Statutes  is  entitled  "Revenue."  The  first 
chapter  of  that  title  is  entitled  "Property  Lia- 
ble to  Taxation."  The  first  section  of  the 
title  aforesaid,  and  of  the  first  chapter  there- 
of, is  section  1400,  which  is  as  follows:  "All 
property  in  this  territory  [state]  not  exempt 
under  the  laws  of  the  United  States,  except 
as  enumerated  in  the  next  section,  Is  sub- 
ject to  taxation  as  in  this  title  provided;  but 
nothing  in  this  title  shall  be  construed  to  re- 
quire or  permit  double  taxation."  The  fol- 
lowing section  (1401)  is  as  follows:  "The  fol- 
lowing property  Is  exempt  from  taxation: 
First  All  property  used  exclusively  for  pub- 
lic schools  and  such  as  may  belong  to  the 
United  States,  this  territory  or  to  any  coun- 
ty or  municipal  corporation  or  school  district 
within  this  territory.  Second.  Churciies, 
chapels,  and  others  buildings,  with  the  lots 
of  ground  aPPurtenant  thereto,  and  used 
therewith  belonging  to  any  church  organiza- 
tion or  society  and  used  for  religious  worship, 
and  from  which  no  rent  is  derived;  with 
their  furniture  and  equipments;  also  public 
cemeteries.  Third.  Buildings  or  parts  of 
buildings  owned  and  used  by  the  order  of 
Masons  or  Odd  Fellows  or  by  any  othei;  be- 
nevolent or  charitable  society  exclusively  for 
the  purposes  of  their  order,  and  their  furni- 
ture and  equipments.  Fourth.  The  property 
of  resident  widows  and  orphan  children,  not 
to  exceed  the  amount  of  one  thousand  dol- 
lars to  any  one  family,-  when  their  total  as- 
sessment is  less  than  five  thousand  dollars. 
Fifth.  Growing  crops.  Sixth.  Capital  stock 
of  corporations  where  the  property  of  the  cor- 
poration has  been  assessed.  Seventh.  Min- 
ing claims,  but  machinery,  property  and  im- 
provements upon  or  appurtenant  to  mining 
claims  shall  not  be  so  exempt  Eighth.  Pub- 
lic and  private  libraries.  Ninth.  Tools  of.  a 
mechanic,  farmer,  miner  or  prospector  and 
household  furniture  of  a  family  or  house- 
holder, not  exceeding  in  value  two  hundred 
dollars.  Tenth.  Possessory  rights  to  public 
lands."  Section  140o,  found  in  said  title, 
and  which  is  the  third  section  thereof,  is  as 
follows:  "Whenever  the  terms  mentioned  in 
this  section  are  employed  in  this  title,  they 
are  employed  In  the  sense  hereafter  afSxed 
to  them:  First.  The  term  'property'  includes 
moneys,  credits,   bonds,  stocks,  dues,   fran- 
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chlses  and  all  other  matters  and  tbings, 
real,  personal  and  mixed,  capable  of  private 
ownership.  Second.  The  term  'real  estate' 
Includes:  (1)  The  possession  of,  claim  to, 
ownership  of,  or  right  to,  the  possession  of 
land;  (2)  all  mines,  mineral  and  quarries  in 
and  under  the  land,  and  all  rights  and  priv- 
ileges'  appertaining  thereto;  (3)  improve- 
ments. Third.  The  term  'improvements'  in- 
cludes: (1)  All  buildings,  structures,  fixtures, 
fences  and  Improvements  erected  upon  or 
affixed  to  the  land;  <2)  all  fruit,  nut-bearing 
or  ornamental  trees  and  vines  not  of  natural 
growth.  Fourth.  The  term  'personal  proper- 
ty' includes  everything  which  is  the  subject 
of  ownership  not  Included  within  the  mean- 
ing of  the  term  'real  estate.'  Fifth.  The 
terms  'value'  and  'full  cash  value'  mean  the 
amount  at  which  the  property  would  be  taken 
in  payment  of  a  Just  debt  due  from  a  solvent 
creditor.  Sixth.  The  term  'credit'  means 
those  solvent  debts,  owing  to  the  person,  firm, 
corporation  or  association  assessed.  The 
term  'debts'  means  those  liabilities  owing  by 
the  person,  firm,  corporation  or  association 
assessed  to  bona  fide  residents  of  this  terri- 
tory, or  firms,  associations  er  corporations 
doing  business  therein." 

Without  specifying  or  enumerating  the 
well-known  rules  of  statutory  construction 
which  must  be  followed  in  deciding  the  ques- 
tion before  us,  I  will  make  some  general  ob- 
servations relative  to  the  question  here. 
Title  10,  supra,  Is,  strictly  speaking,  a  rev- 
enue statute.  Its  object  and  purpose  is  to 
raise  revenue.  Within  the  meaning  of  the 
various  sections  found  In  that  title,  the  word 
"real  estate"  Includes  possessory  claims  to 
the  public  lands  of  the  United  States,  wheth- 
er those  lands  are '  mineral  or  nonmineral. 
It  is  so  expressly  declared.  "All  mines,  min- 
erals and  quarries  in  and  under  the  land" 
are  real  estate,  in  the  language  of  the  stat- 
ute, and  the  same  Is  "property,"  and  so  de- 
clared to  be.  What  property  Is  taxable? 
The  statute  says:  "All  property  in  this  terri- 
tory [state]  not  exempt  under  the  laws  of 
the  United  States,  except  as  enumerated  In 
the  next  section.  Is'  subject  to  taxation." 
Careful  reading  of  the  whole  of  title  10,  and 
all  amendatory  acts  relating  thereto,  shows, 
to  my  mind,  that  It  was  the  Intention  of  the 
legislature-  to  tax  all  property  in  this  state, 
except  such  as  is  used  for  public  schools,  and 
public  property  belonging  to  the  United 
States  or  this  state  or  any  political  division 
thereof;  such  as  belongs  to,  and  is  used  by, 
churches  and  benevolent  societies  ^lely  for 
religious  or  benevolent  purposes,  and  public 
cemeteries;  such  as  Is  used  by  charitable 
Institutions,  Masons,  and  Odd  Fellows,  etc., 
exclusively  for  purposes  of  their  order;  prop- 
erty of  resident  widows  and  orphan  children 
to  the  extent  of  $1,000,  when  their  total  as- 
sessment is  less  than  $5,000;  growing  crops; 
capital  stock  of  corporations,  where  the  prop- 
erty of  the  corporation  has  been  assessed; 
mining    claims,    libraries,    and    possessory 


rights  to  public  lands.  The  legislature  evi- 
dently Intended  to  tax  all  private  property 
except  where  otherwise  specified  in  the  stat- 
ute. It  certainly  intended  to  tax  all  private 
real  property  which  was  used  by  the  owner 
thereof  for  his  own  private  purposes,  the 
title  being  in  himself.  But  It  was  certainly 
intended  to  exclude  from  assessment  for  tax- 
ation all  real  estate  the  title  to  which  might 
be  In  the  United  States  government.  To  my 
mind.  In  using  the  terms  "mining  claims" 
and  "possessory  rights  to  public  lands,"  the 
legislature  intended  to  exempt  both  mining 
property  and  agricultural  land  the  title  to 
which  was  In  the  United  States  government. 

The  act  of  congress  quoted  in  the  opinion 
of  Mr.  Chief  Justice  HUSTON  prohibits  th«» 
taxation  of  property  belonging  to  the  United 
States.  The  location  of  a  mining  claim  un- 
der tlie  laws  of  the  United  States,  If  properly 
made,  makes  the  locator  the  owner  of  such 
mining  claim  as  against  all  the  world  except 
the  United  States.  To  become  the  owner  of 
such  mining  claim  as  against  the  United 
States,  the  locator  must  comply  with  the 
conditions  required  of  him  by  the  act  of  con- 
gress by  making  $500  worth  of  Improve- 
ments upon  the  mining  claim,  etc.,  and  then 
apply  for  patent,  and  comply  with  all  the 
regulations  prescribed  by  law.  When  the 
locator  does  this,  he  is  then  entitled  to,  and 
receives,  a  patent  for  his  mining  claim,  and 
becomes  the  private  owner  thereof,  against 
the  government  and  all  the  world. 

Keeping  in  mind  the  object  and  purpose  of 
the  statute  under  consideration,— the  raising 
of  revenue,— and  keeping  in  mind  the  policy 
of  said  statutes  in  taxing  all  private  prop- 
erty used  for  the  purposes  of  the  private 
owner,  and  the  policy  of  the  statute  exempt- 
ing all  property  the  title  to  which  is  In  the 
United  States,  it  is  clear  to  my  mind  that  by 
the  term  "mining  claims,"  as  used  in  said 
statute,  only  mining  property,  the  title  to 
which  remains  in  the  government,  was  in- 
tended to  be  exempted  from  taxation. 

We  are  cited  by  counsel  for  respondent  to 
a  number  of  sections  In  the  Revised  Stat- 
utes where  the  term  "mining  claims"  is 
used  as  illustrating  the  meaning  of  the  term 
as  used  in  the  revenue  statute.  We  are  dt- 
ed  to  section  4542,  Rev.  St.,  in  this  connec- 
tion. That  section  authorizes  the  court  or 
Judge  thereof  to  order  a  survey  of  "any  real 
property  or  mining  claim.  Including  ledges 
thereof,"  which  the  claimant  believes  to  be 
In  the  possession  of  another  either  by  sur- 
face or  underground  holdings  or  workings, 
etc.  To  my  mind,  the  term  "mining  claim," 
ns  used  In  that  section,  was  not  Intended  to 
include  mining  property  the  title  to  which 
was  in  the  claimant;  for,  if  the  use  of  this 
term  "mining  claim"  had  been  omitted  en- 
tirely from  said  section,  the  language  there- 
in used  would  have  authorized  such  survey 
upon  a  mining  claim  held  subject  to  the 
paramount  title  of  the  United  State.s. 

We  are  referred  by  counsel  for  respondent 
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to  section  5125,  Rev.  St.,  relating  to  labor- 
ers' liens,  where  the  expression,  "who  per- 
forms labor  iu  any  mining  claim,"  Is  used  as 
iUiutratire  of  the  Intent  with  which  the 
term  "mining  claim"  Is  used  in  our  revenue 
law.  But  this  section  of  the  Revised  Stat- 
utes was  expressly  repealed  by  the  legisla- 
ture in  1893,  and  a  new  statute  upon  this 
subject  enacted,  wherein  this  language  is 
used  by  the  legislature,  "or  performs  labor 
In  any  mine  or  mining  claim";  and  by  this 
new  statute,  even  in  our  mechanic's  lien  law, 
it  appears  that  the  legislature  had  In  view  a 
distinction  between  mining  property  held  by 
the  private  owner  under  title  in  himself  and 
the  mere  location  of  mining  property  held 
subject  to  the  paramount  title  of  the  United 
States  government. 

We  are  also  referred  to  section  4,  Rev.  St., 
which  provides  that  "the  Revised  Statutes 
establish  the  law  of  this  [state]  respecting 
the  subjects  to  which  they  relate,  and  their 
provisions  and  all  proceedings  under  them 
are  to  be  liberally  construed,  with  a  view  to 
effect  their  objects  and  to  promote  Justice." 
To  my  mind,  counsel  for  respondent  fall  to 
apply  the  mle  of  construction  established  In 
this  state  by  this  statute  as  It  was  intended 
to  be  applied.  The  object  of  the  statute  un- 
der consideration  is  to  raise  revenue.  In 
this  connection.  It  Is  well  to  say  that,  by  all 
rules  of  statutory  construction,  sections  1400, 
1401,  Rev.  St,  must  be  regarded  as  one  stat- 
ute, of  which  section  1400  states  the  rule, 
and  section  1401  states  exceptions  thereto. 
Counsel  for  respondent,  in  applying  the  rule 
of  construction  established  by  section  4,  su- 
pra, applies  that  mle  to  section  1401,  and  not 
to  section  1400,  supra.  In  other  words,  the 
rule  of  liberal  construction  is  applied  by 
counsel  for  respondent,  not  to  the  rule  of 
the  statute,  but  to  a  proviso  creating  an  ex- 
ception to  the  rule  enunciated  In  the  stat- 
ute. The  rtile  of  construction  applied  by 
counsel  for  respondent  to  the  statute  under 
consideration  has  a  tendency  to  defeat  the 
object  of  the  statute  (the  raising  of  revenue), 
by  enlarging,  through  Interpretation  or  con- 
struction by  the  court,  the  exceptions  to  the 
rule  taxing  all  property.  The  construction 
contended  for  by  respondent  does  not  "pro- 
mote Justice."  More  than  that,  to  my  mind, 
it  contravenes  the  policy  of  our  revenue 
statutes.  The  legislature,  in  the  enactment 
of  the  statutes  in  question,  has  shown  no  in- 
tention of  adopting  a  policy  which  exempts 
the  mining  industry  from  Its  Just  proportion 
aod  share  of  the  burdens  of  taxation.  This 
is  apparent  from  the  fact  that  Improvements 
upon  possessory  claims  where  the  title  Is  In 
the  United  States  government,  whether  a 
"mining  claim"  or  a  possessory  claim  upon 
agricultural  lands,  are,  by  the  provisions  of 
said  statutes,  made  taxable.  If  it  was  in- 
tended to  favor  the  mining  Industry,  why 
tax  its  Improvements  upon  mining  claims? 
A  careful  study  of  the  statute  makes  it  clear 
to  my  mind  that  the  Intention  of  the  legisla- 


ture was  that  all  real  estate  to  which  title 
is  held  by  private  parties,  and  used  for  indi- 
vidual purposes  of  the  owner,  should  bear  hs 
proportion  of  taxation,  whether  mineral  or 
nonmlneral. 

The  rule  is  well  established  that  in  con- 
struing revenue  statutes  the  exceptions  there- 
to exempting  property  must  be  strictly  con- 
strued. This  rule  does  not  conflict  wlUi,  but 
carries  out  the  intention  of,  section  4,  Uev. 
St.,  cited  supra,  establishing  the  rule  of  liber- 
al construction  in  this  state.  But  the  rule  of 
construction  contended  for  by  the  respondent 
violates  these  rules  of  construction,  as  it 
tends  to  defeat,  to  some  extent,  the  raising 
of  revenue,  and,  instead  of  promoting  Justice, 
promotes  injustice.  There  is  no  Justice  nor 
reason  In  exempting  mines  owned  by  private 
individuals,  and  held  or  worked  for  their 
especial  benefit,  from  taxation.  I  do  not  be- 
lieve that  the  legislature  Intended  so  to  do, 
and  I  am  unwilling  that  this  court  shall,  by 
construction,  exempt  a  large  proportion  of  the 
property  in  this  state  which  is  owned  by  pri- 
vate individuals,  and  held  and  operated  for 
the  benefit  of  such  private  owners,  from  taxa- 
tion. 

SULLIVAN,  J.  I  cannot  concur  In  the 
conclusion  reached  by  my  associates.  In  the 
question  submitted  for  decision  herein  the  ex- 
pression "mining  claims"  is  used  twice,  and 
applied  to  patented  mining  land.  The  ques- 
tion Is  as  follows:  "Were  mining  claims  for 
which  United  States  patents  had  been  Issued 
exempt  from  taxation  In  1898,  when  the  min- 
ing claims  hereinbefore  mentioned  were  as- 
sessed If"  The  decision  must  turn  upon  the 
meaning  of  the  term  "mining  claims"  as  used 
in  section  1401,  Rev.  St  Counsel  who  prepared 
and  submitted  to  this  court  the  above-quoted 
questlim  uses  therein  that  term  twice,  and 
each  time  applies  it  to  patented  mining  land. 
It  Is  but  proper  to  state  here  that  Mr.  Borah, 
who  presented  this  case  on  the  part  of  the 
respondent  in  this  court,  did  not  appear  for 
him  in  the  court  below,  and  signed  the  stipu- 
lated facts  on  which  appears  the  foregoing 
question.  I  am  of  the  opinion  that  the  legis- 
lature that  enacted  said  section  1401  and 
other  sections  of  our  Revised  Statutes,  and 
the  several  legislatures  that  have  amended 
and  re-enacted  said  section.  Intended  to  and 
did  apply  said  term  to  patented  as  well  as 
unpatented  mining  claims.  It  Is  suggested  in 
the  opinion  of  Chief  Justice  HUSTON  that  It 
was  In  recognition  of  the  provisions  of  sec- 
tion 1851,  Rev.  St  U.  S.,  that  mining  claims 
the  title  to  which  was  In  the  United  States 
were  exempted  from  taxation  by  the  provi- 
sion of  said  section  1401,  as  property  belong- 
ing to  the  United  States  was  not  subject  to 
taxation.  On  an  examination  of  subdivision 
1  of  said  section.  It  will  be  observed  that  all 
property  belonging  to  the  United  States  is 
exempted  from  taxation  by  its  provisions. 
That  being  true,  and  unpatented  mining 
claims  being  property  of  the  United  States, 
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and  exempted  from  taxation  by  the  provi- 
sions of  said  subsection  1,  why  exempt  the 
same  property  the  second  time  In  the  same 
section?  First,  all  property  belonging  to  the 
United  States,  and,  second,  unpatented  mining 
claims,  which  are-  property  belonging  to  the 
United  States,  are  exempted,  according  to  the 
interpretation  of  my  associates.  While  tax- 
exemption  laws  should  not  tie  extended  to 
property  that  was  not  Intended  to  be  exempt- 
ed from  taxation  by  the  legislature,  yet  such 
laws  ought  to  be  so  Interpreted  as  to  exempt 
all  property  that  was  Intended  to  be  exempt- 
ed. Counsel  for  the  respective  parties  In  their 
briefs  have  spent  some  time  In  discussing  the 
proper  construction  and  interpretation  of  ex- 
emption laws.  While  technically  there  is  a 
clear  distinction  between  "construction"  and 
"interpretation,"  the  real  legislative  Intent 
or  meaning  should  be  ascertained  If  possible. 
"Interpretation  diSers  from  construction,  In 
that  the  former  is  the  art  of  finding  out  the 
true  sense  of  any  form  of  words,— that  Is, 
the  sense  which  their  author  Intended  to  con- 
vey,—and  of  enabling  others  to  derive  from 
them  the  same  idea  which  the  author  Intended 
to  convey."  Cooley,  Const.  Lim.  (6th  Ed.) 
51;  23  Am.  &  Eng.  Enc.  Law,  p.  296.  It  Is 
said,  in  the  concurring  opinion  of  Mr.  Justice 
QUARLES,  that  the  rule  Is  well  established 
that.  In  cqnstnilng  revenue  statutes,  the  pro- 
visions thereof  exempting  property  from  tax- 
ation must  be  strictly  construed,  and  that  rule 
In  no  wise  conflicts  with  the  rule  of  liberal 
construction  established  by  the  provisions  of 
section  4,  Rev.  St.  Idaho.  That,  to  me,  Is  a 
novel  proposition.  Stated  In  another  form,  it 
is  that  the  rule  of  strict  construction  is  not 
In  conflict  with  the  rule  of  liberal  construc- 
tion, as  contemplated  by  the  provisions  of 
section  4.  The  learned  Judge  holds  that  the 
rule  construing  exemiitlons  In  revenue  stat- 
utes In  this  state  is  that  exemption  provisions 
must  be  strictly  construed.  The  rule  estab- 
lished by  the  provisions  of  said  section  4 
makes  no  distinction  whatever  In  the  applica- 
tion of  the  rule  of  liberal  construction.  The 
language  of  that  section  Is  as  follows:  "The 
Revised  Statutes  establish  the  law  of  this 
state  respecting  the  subject  to  which  they  re- 
late, and  their  provisions  and  all  proceedings 
under  them  are  to  be  liberally  construed," 
etc.  All  of  their  provisions  must  be  liberally 
construed,  not  a  part  of  them. 

My  associates  hold  that  provisions  con- 
cerning exemptions  from  taxation  must  be 
strictly  construed,  thus  holding  that,  where 
said  section  declares  that  the  provisions  of 
the  Revised  Statutes  must  be  liberally  con- 
strued, the  expression  "their  provisions"  only 
means  a  part  of  the  provisions  of  the  Re- 
vised Statutes,  and  not  all  of  them.  The  ob- 
ject of  said  section  1401  was  to  exempt  prop- 
erty from  taxation,  and  that  was  to  promote 
Justice.  It  is  stated  that,  if  patented  mining 
claims  are  exempted  from  taxation,  great  in- 
justice would  be  done.  Whether  that  be  true 
or  not,  it  is  not  the  duty  of  this  court  to  run 


a  race  of  opinions  with  the  legislative  branch 
as  to  whether  certain  laws  are  Just  or  un- 
just The  legislature  Is  the  sole  Judge  of 
that  question.  It  Is  proper  to  suppose  that 
the  legislature  Intended  to  and  did  promote 
Justice  by  exempting  certain  property  from 
taxation.  Said  section  1401  ought  to  be  so 
Interpreted  as  to  Include  all  property  clearly 
Intended  by  the  lawmaking  power  to  be  ex- 
empted from  taxation  and  no  more. 

Much  has  been  said  by  counsel  as  to  the 
meaning  of  the  term  "mining  claims."  Un- 
der the  revenue  laws  of  Arizona  It  Is  held  that 
that  term  does  not  Include  patented  mining 
ground;  that  a  mining  claim,  after  the  patent 
of  the  United  States  Is  issued  conveying  it, 
then,  under  the  laws  of  that  territory,  be- 
comes "lands"  or  "real  estate."  See  Waller 
V.  Hughes  (Ariz.)  H  Pac.  122.  The  statute  of 
Arizona  defining  the  words  "land"  and  "real 
estate"  Is  different  from  ours,  and,  If  it  were 
not,  that  case  would  not  be  decisive  of  the 
one  at  bar.  The  supreme  court  of  the  Unit- 
e^L  States  in  Smelting 'Co.  v.  Kemp,  104  U.  S. 
649,  26  L.  Ed.  875,  defines  a  "mining  claim" 
as  a  parcel  of  land  containing  precious  metal 
in  Its  soil  or  rock.  It  is  said  in  1  Lindl. 
Mines,  S  327:  "The  words  'mining  claims' 
have  no  reference  to  the  different  stages  in 
the  acquisition  of  the  government  title.  They 
Include  all  mines,  whether  patented  or  not 
patented.  If  acquired  under  the  mining  laws." 
I  am  of  the  opinion'  that  the  several  legisla- 
tures of  this  state  who  have  used  that  term 
In  laws  enacted  by  them  Intended  to  and  did 
Include  both  patented  and  unpatented  mineral 
land.  We  find  that  term  used  several  times 
In  our  Revised  Statutes.  It  Is  used  In  section 
3300  In  defining  a  mining  partnership;  In  sec- 
tion 4542  In  relation  to  obtaining  an  order  for 
survey  or  inspection  of  premises  in  dispute; 
In  section  4547  in  regard  to  proof  In  actions 
respecting  mining  claims;  In  section  5125  in 
respect  to  liens.  It  is  evident  that  the  mean- 
ing of  the  term  "mining  claims,"  as  used  in  the 
four  sections  above  cited,  includes  patented 
as  well  as  unpatented  mining  ground.  The 
Revised  Statutes  of  Idaho  of  1887  contain  the 
laws  enacted  at  the  14th  session  of  our  terri- 
torial legislature,  and  It  is  above  shown  that 
the  legislature  used  the  term  "mining  claims" 
In  at  least  five  different  sections  of  the  Revis- 
ed Statutes!  and  there  Is  no  Intimation  that 
it  was  Intended  that  said  term  should  be  giv- 
en any  different  meaning  in  one  section  than 
should  be  given  to  It  in  another.  In  Pltte  v. 
Shipley,  40  Cal.  100,  It  is  said:  "It  Is  a  fa- 
miliar principle  of  construction  that  a  word 
repeatedly  used  in  a  statute  will  be  presumed 
to  bear  the  same  construction  throughout  the 
statute,  unless  there  is  something  to  show 
that  there  is  another  meaning  hitended." 
Suth.  St.  Const.  §  255.  The  Revised  Statutes 
were  passed  as  a  single  act.  My  associates 
hold  that  in  section  1401  the  term  "mining 
claim"  means  only  unpatented  mineral  land. 
To  apply  that  restricted  meaning  to  it  as  us- 
ed in  sections  3300,  4542,  4647,  5125.  Rev.  St, 
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would  certainly  violate  the  plain  latent  of  the 
legislature  In  enacting  said  sectlous.  The  ja- 
dldal  iitfcisions  of  this  court  speak  of  unpat- 
ented and  patented  "mining  claims"  (Min- 
ing Co.  T.Wlnchell  [Idaho]  58  Pac.  S33;  Mining 
Co.  V.  Clark  [Idaho]  54  Pac.  1007),  and  it  Is 
a  part  of  .the  history  of  this  state  that  mining 
contracts,  bonds,  and  deeds  concerning  pat- 
ented mining  claims  entered  into  and  made 
in  this  state,  use  the  expression  "mining 
claims,"  and  that  said  expression  is  in  com- 
mon use  among  lawyers  and  laymen,  when 
referring  to  patented  mining  ground  In  this 
State.  I  have  no  doubt  that  the  legislature 
understood  and  nsed  the  expression  "mining 
claims"  as  used  by  our  court,  mining  men, 
and  the  public  generally  in  this  state,  and  by 
Mr.  Lindley  In  his  work  on  Mines,  where  he 
says  that  the  term  "mining  claims"  "Includes 
all  mines,  whether  patented  or  not  patented. 
If  acquired  under  the  mining  laws."  The 
justice  or  Injustice  of  exempting  patented 
mining  claims  from  taxation  is  a  question 
with  which  this  court  has  nothing  to  do. 
That  is  a  matter  for  the  legislative  branch  of 
our  state  government  to  determine.  Courts 
bare  no  authority  to  override  the  legislative 
judgment  on  questions  of  expediency  or  ab- 
stract Justice  in  the  enactment  of  a  law.  The 
judgment  of  the  court  below  ought  to  be  af- 
firmed. 


(M  Hont.  666) 
STATE  ex  rel.  DEMPSET  v.  DISTRICT 
COURT  OF  SBOOND  JUDI- 
CIAL DIST.  et  al. 

(Supreme  Court  of  Montana.    Jan.  4,  1901.) 

MANDAMtra— TRANSCRIPT  OF  EVIDENCE— OR- 
DER FOR  TRANSCRIPT  —  STBNOORAPHER'S 
DELAY— BILL.  OP  EXCBa>TIONS— SETTLING— 
TIME. 

1.  Where  a  defendant  convicted  of  a  crime 
was  too  poor  to  pay  for  a  transcript  of  the 
proceedings  of  his  trial,  and  an  order  was  made 
as  authorized  by  Code,  S  373,  directing  the  of- 
ficial stenoerapher  to  furnish  defendant  with 
a  copy  of  the  evidence,  to  be  paid  for  by  the 
county,  in  order  that  lie  might  prepare  a  bill 
of  exceptions,  and,  after  numerous  extensions 
of  the  time  for  the  settling  of  the  bill  of  ex- 
ceptions, the  stenographer  failed  to  furnish  the 
transcript,  and  the  court  refased  to  make  an 
order  compelling  the  furnishing  of  such  tran- 
script, the  supreme  court  would  not  compel 
obedience  to  the  order  to  furnish  the  tran- 
script by  mandamus,  since  the  court  making 
the  order  alone  had  authority  to  punish  the 
Btenogi-apher's  contempt. 

2.  The  supreme  court  could  not  by  manda- 
mus compel  the  lower  court  to  enter  an  order 
extending  the  time  In  which  to  prepare  a  bill 
of  exceptions,  such  matter  failing  entirely  with- 
in the  discretion  of  the  trial  court. 

Mandamus  by  the  state  of  Montana,  on  the 
relation  of  Peter  Dempsey,  against  the  dis- 
trict court  of  the  Second  Judicial  district  for 
Silverbow  county  and  others,  to  compel  the 
stenographer  of  such  court  to  furnish  relator 
a  transcript  of  record  of  his  trial,  and  to  com- 
pel the  court  to  extend  the  time  for  settle- 
ment of  bill  of  exceptions.    Writ  denied. 


T.  A  Morrln  and  W.  W.  likens,  (or  re- 
lator. 

BRANTLY,  0.  3.  On  May  12,  1900,  one 
Thomas  E.  Morrln,  attorney  at  law,  was  ap- 
pointed by  the  above-entitled  court  to  defend 
the  relator  herein,  who  was  charged  with  the 
crime  of  murder.  The  trial  was  subsequently 
had  on  July  2d  and  3d,  and  resulted  in  a  ver- 
dict of  murder  of  the  first  degree.  A  motion 
for  a  new  trial  was  made  and  overruled  on 
July  18th.  Thereafter,  on  August  30th,  an 
inquisition  was  had  to  determine  the  sanity 
of  the  relator,  under  sections  224S-2251,  Pen. 
Code,  which  resulted  in  a  verdict  that  he  was 
sane.  On  September  4th  Judgment  was  pro- 
nounced upon  the  verdict  finding  the  relator 
guilty  of  murder,  and  immediately  thereafter 
an  appeal  was  taken  to  this  court  On  the 
same  date,  the  relator  being  without  means, 
the  court  made  an  order,  under  authority  of 
section  373  of  the  Code  of  Civil  Procedure, 
directing  William  W.  Wilson,  the  official  ste- 
nographer of  that  department  of  the  court,  to 
furnish  to  the  relator,  without  expense  to  him, 
a  copy  of  the  evidence  taken  at  the  trial, 
to  enable  him  to  prepare  bills  of  exception. 
The  same  order  was  made  as  to  the  evidence 
heard  ui>on  the  inquisition  into  relator's  sani- 
ty. At  the  same  time  an  order  was  made 
extending  the  time  for  the  preparation  of  the 
bills  of  exception.  This  order  was  renewed 
from  time  to  time,  the  last  renewal  extend- 
ing the  time  up  to  and  including  December 
8l8t  The  defendant,  Wilson,  up  to  that 
date,  bad  wholly  failed  and  neglected,  and 
still  fails  and  neglects,  to  comply  with  the 
order  made  on  Septeml)er  5th,  despite  repeat- 
ed demands  made  upon  him  In  that  behalf, 
and  despite  the  fact  that  the  attention  of  the 
court  and  its  Judge  has  been  repeatedly  called 
to  his  delinquency.  The  said  Wilson  has  nev- 
er at  any  time  complied  with  the  provisions 
of  section  372,  Id.,  requiring  him.  Immediately 
after  the  close  of  the  trial  of  eacli  case,  to 
write  out  at  length  "all  objections  made,  the 
rulings,  decisions  and  opinions  of  the  court, 
and  the  exceptions  taken  during  the  trial,  or 
hearing,"  and  to  file  the  same  with  the  clerk. 
On  December  31st  an  application  was  made 
to  the  Honorable  William  Clancy,  as  Judge  of 
said  court  for  an  order  to  compel  the  said 
Wilson  forthwith  to  furnish  the  transcripts 
of  evidence  required  by  the  order  of  Septem- 
ber 5th,  and  also  for  an  order  further  extend- 
ing the  time  for  the  preparation  of  bills  of 
exception.  This  application  the  said  Judge 
refused  to  grant  Upon  these  facts,  we  are 
asked  for  a  writ  of  mandamus  to  compel  the 
said  Wilson  to  furnish  the  transcripts  ordered 
by  the  district  court  on  September  5th;  to 
require  the  said  court  and  its  Judge  to  enter 
an  order  granting  such  further  time  as  may 
be  reasonable  and  proper  to  enable  the  re- 
lator to  prepare  and  serve  his  bills  of  excep- 
tion; and  to  require  the  said  court  and  its 
Judge  to  desist  from  proceeding  further  In  the 
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in'emises  nuiw  the  time  granted  by  tbis  court 
Bhall  bave  expired. 

The  application  must  be  denied.  We  are 
not  asked,  nor  was  the  district  court  asked, 
to  compel  the  defendant,  Wilson,  to  perform 
the  duty  required  of  him  under  section  372, 
supra.  If  this  were  the  ground  of  complaint, 
we  should  feel  inclined  to  issue  the  writ;  for 
though  an  application  in  this  behalf  should 
properly  be  addressed  to  the  district  court, 
owing  to  the  importance  to  litigants  of  hav- 
ing the  requirements  of  the  section  complied 
with  by  the  stenographer,  we  entertained  an 
application  under  somewhat  similar  circum- 
stances in  State  t.  Supple,  22  Mont.  184,  56 
Pac.  20.  What  we  are  asked  to  do  here  is  to 
require  an  officer  of  the  district  court  to  obey 
an  order  made  by  that  com't,  on  the  ground 
that  the  court  and  Its  Judge  refuse  to  compel 
obedience.  In  other  words,  the  district  court, 
upon  proper  application,  on  September  5th, 
made  an  order  which  Is  authorized  by  section 
373,  supra.  The  stenographer  failed  to  obey 
it.  Upon  the  facts  made  to  appear  to  us,  he 
has  been  and  still  is  in  contempt  To  punish 
this  contempt,  and  thus  enforce  obedience, 
belongs  to  the  authority  making  the  order, 
and  not  to  this  court  We  have  no  more  pow- 
er to  interfere  to  compel  obedience  to  tbis 
order  than  we  have  to  punish  the  contempt. 
The  proper  course,  and  the  only  course,  open 
to  relator  was  and  is,  upon  a  proper  showing, 
to  enforce  the  order  by  proceedings  in  con- 
tempt, which  would  be  more  adequate  and 
speedy  than  the  writ  now  sought.  If  the 
court  or  its  judge  should  then  refuse  to  pro- 
ceed, this  court  would  feel  Justified  In  inter- 
fering. Until  tbis  remedy  has  been  exhaust- 
ed, we  have  no  authority  to  act  in  the  prem- 
ises. 

In  the  second  place,  we  are  asked  to  compel 
the  defendant  court  and  its  judge  to  enter- 
an  order  extending  the  time  within  which  to 
prepare  bills  of  exception.  This  Is  a  matter 
which  falls  entirely  within  the  discretion  of 
the  trial  court  and  its  judge,  and  we  cannot 
control  this  discretion  by  mandamus.  We 
think  that  the  district  Judge,  when  It  was 
made  to  appear  to  him  that  his  stenographer 
failed  to  comply  with  the  order  of  September 
5th,  should  have  acted  promptly  and  enforced 
obedience,  especially  when  the  relator  is  un- 
der Judgment  Inflicting  the  death  penalty:  A 
proper  amount  of  self-respect,  and  a  due  re- 
gard for  the  position  he  occupies,  and  the 
rights  of  the  relator,  imperiled,  as  they  are, 
by  the  gross  and  wholly  unwarranted  neglect 
of  the  court  officer.  It  would  seem,  could  per- 
mit no  other  course.  It  is  fair  to  say,  bow- 
ever,  that  we  have  only  so  much  of  the  case 
as  the  relator  has  seen  fit  to  lay  before  us. 
These  considerations  being  conclusive  as  to 
this  application,  we  deem  it  unnecessary  to 
notice  the  double  and  rather  inconsistent  na- 
ture of  relief  demanded.  The  application  is 
denied. 

PIGOTT  and  WORD,  JJ.,  concur. 


(24  Mont.  433) 
STATE  ex  rel.  CLARKE  v.  MORAN,  Ooonty 

Clerk,  etc. 
(Supreme  Court  of  Montana.     Oct  29,  1901.) 

ELECTIONS— PARTIES  —  PACTIONS  —  CONVEN- 
TIONS —  UNAUTHORIZED  TICKET  —  INJUNC- 
TIONS—SUPREME COURT— ORIGINAL  JURIS- 
DICTION—CIVIL AND  POLITICAL  RIGHTS — 
COUNTY  CLERK— EXCESS  OF  DUTY. 

1.  Where  a  county  clerk  waa  about  to  print 
on  an  offldal  ballot  a  ticket  not  lawfully  au- 
thorized, the  supreme  court  had  original  juris- 
diction to  issue  a  writ  of  injunction  to  restrain 
such  officer  from  thus  exceeding  his  powers, 
since  substantial  civil  rights  of  citizens  and 
candidates,  and  not  their  political  rights  alone, 
were  involved. 

2.  Where  a  county  clerk  was  about  to  print 
an  unauthorized  ticket  on  an  official  ballot,  the 
proper  remedy  to  restrain  such  officer  from  ex- 
ceeding his  authority  was  by  Injunction,  and 
not  mandamus,  since  a  ministerial  officer  could 
not  be  restrained  from  such  excess  by  man- 
damus. 

3.  Where  a  county  clerk  was  about  to  print 
an  unauthorized  ticket  on  an  official  ballot,  the 
interests  of  the  whole  people  of  the  'state  in  a 
proper  enforcement  of  the  election  laws,  and 
in  the  proper  selection  of  legislators  for  the 
state,  would  thereby  be  affected,  and  hence  the 
state  was  a  proper  party  to  institute  proceed- 
ings to  prevent  such  action. 

4.  Where  a  county  clerk  was  about  to  print 
an  unauthorized  ticket  on  an  official  ballot, 
such  action  would  affect  both  the  public  and 
the  candidates,  and  hence  It  was  proper  for 
a  candidate  to  sue  in  the  name  of  the  state 
to  restrain  the  clerk  from  exceeding  his  duty, 
since  there  would  thus  be  some  one  answerable 
for  the  propriety  of  the  suit  and  for  its  costs. 

5.  A  regular  convention  of  the  Republican 
party  of  a  county  was  called  by  the  proper 
party  authorities.  A  rival  convention  was  call- 
ed without  authority.  Each  claimed  to  repre- 
sent the  party,  but.  after  the  delegates  elected 
by  the  latter  had  been  refused  recognition  by 
the  state  convention  of  the  party,  no  longer  as- 
suming to  represent  the  regular  organization, 
they  adopted  the  name  "Eight-Hour  Republi- 
can Party,"  and  nominated  a  ticket.  Held, 
that  a  demurrer  to  a  petition  for  an  injunction 
restraining  the  county  clerk  from  placing  their 
ticket  on  the  official  ballot  was  properly  over- 
ruled, since  the  convention  adopting  such  tick- 
et was  not  composed  of  delegates  selected  un- 
der the  regular  Republican  party  call,  and  its 
delegates  could  act  for  no  other  party,  having 
been  elected  as  delegates  to  a  Republican  con- 
vention. 

Pigott  J.,  dissenting. 

Injunction  by  the  state,  on  relation  of 
George  A.  Clarke,  against  John  Moran,  coun- 
ty clerk  and  recorder.    Granted. 

Original  application  for  an  injunction  to 
restr.ain  John  E.  Moran,  clerk  of  Sllverbow 
county,  from  printing  upon  the  official  ballot 
a  ticket  designated  as  the  "Eight-Hour  Rei)ub- 
lican  Party"  ticket,  which  named  candidates 
for  county  and  Judicial  offices,  and  for  mem- 
bers of  the  legislative  assembly,  for  Silver- 
bow  county.  The  petition  states  the  follow- 
ing facts:  On'  August  27,  1900,  there  assem- 
bled in  the  city  of  Butte,  pursuant  to  a  call 
of  the  regularly  constituted  authorities  of  the 
Republican  party,  a  convention  of  the  jmrty 
for  the  purpose  of  naming  party  candidates 
for  county  and  Judicial  offices  and  for  mem- 
bers of  the  legislative  assembly.  This  con- 
vention made  Its  nominations,  and,  through 
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Its  chairman  and  secretary,  filed  the  proper 
certificate  with  the  county  clerk.  The  peti- 
tioner herein  was  one  of  the  nominees  ot  this 
convention  for  the  oflSce  of  representative  In 
the  legislature.  On  the  16tb  of  the  same 
month  a  convention  was  called  by  one  John 
Bevan  and  one  W.  H.  Nichols,  signing  them- 
selves, respectively,  as  chairman  and  secre- 
tary, and  claiming  to  represent  the  regular 
party  organization,  to  assemble  In  Butte  on 
August  25th  for  the  purpose  of  malting  the 
party  nominations.  Another  purpose  of  this 
convention  was  to  select  delegates  to  repre- 
sent the  party  In  the  state  convention,  which 
was  to  sit  at  the  city  of  Helena  on  September  , 
5th.  In  the  call  of  this  convention  appor- 
tionment of  delegates  was  made  among  the 
various  precincts,  but  there  was  an  omission 
to  designate  places  for  holding  primaries  in 
14  out  of  48  precincts  in  the  county.  The  con- 
vention assembled  pursuant  to  the  call,  and 
organized  by  selecting  Samuel  H.  Treloar  and 
Joseph  M.  Pyle  as  chairman  and  secretary, 
adopted  a  platform  commending  the  national 
.  administration  and  declaring  in  favor  of  its 
policies,  and,  after  selecting  delegates  to  the 
state  convention,  adjourned  subject  to  the 
call  of  the  chairman  and  secretary.  The  dele- 
gates so  selected  sought  admittance  Into  the 
state  convention,  but  were  repudiated  on  the 
groimd  that  they  had  been  selected  by  a  con- 
vention called  without  authority,  and  had  no 
right  to  represent  the  party.  Delegates  se- 
lected by  the  convention  of  August  27th  were 
seated  in  their  stead.  On  September  26th, 
Samuel  H.  Treloar  and  Joseph  M.  Pyle,  as 
chairman  and  secretary  of  the  convention  of 
August  25th,  pubUshed  in  the  Butte  Miner,  a 
daily  newspaper,  the  following  notice:  "No- 
tice. The  Republican  convention  which  was 
beld  on  August  25th,  and  which  was  adjourn- 
ed subject  to  the  call  of  the  chair,  is  hereby 
called  to  reconvene  on  Wednesday,  26th  inst, 
at  12  o'clock  noon,  at  Sutton's  Family  Thea- 
ter, to  transact  such  business  as  may  come 
before  it."  At  the  Bour  fixed  a  portion  of  the 
delegates  assembled.  A  full  list  of  candi- 
dates for  county  and  judicial  offices  and  for 
tlie  legislative  assembly  was  named,  after  the 
adoption  of  the  following  resolution:  "We 
adopt  as  our  party  name  that  of  Bight-Hour 
Republican  Party,  and  that  it  be  used  at  the 
bead  of  our  ticket."  A  certificate  was  prop- 
erly executed  and  filed  with  the  defendant  as 
clerk  of  the  county,  under  the  designation 
stated  in  the  resolution.  It  is  further  alleg- 
ed. In  substance,  that  the  persons  composing 
the  convention  last  mentioned  claimed  to  rep- 
resent the  regular  Republicans  of  Silverbow 
county;  that  their  convention  was  called  aa 
a  Republican  convention';  that,  notwithstand- 
ing these  claims,  when  they  found  that  they 
were  not  recognized  as  such  representatives 
by  the  state  convention,  they  thereupon,  un- 
der the  resolution  aforesaid,  without  further 
consultation  of  the  people,  and  without  any 
call  or  caucuses  or  primaries  for  any  "Eight- 
Hour  Republican  Party"  convention,  assumed 


to  nominate  a  ticket  under  that  designation, 
when,  as  a  matter  of  fact,  no  such  party  had 
ever  had  any  existence  in  Silverbow  county  or 
the  state  of  Montana';  that  such  designation  is 
not  of  special  significance  or  distinctive  of 
any  principle,  inasmuch  as  all  the  conven- 
tions of  all  parties  in  the  state  of  Montana, 
and  especially  the  Republican  county  conven- 
tion of  Silver  Bow  county,  have  adopted  res- 
olutions favoring  an  eight-hour  day  for  labor; 
that  the  ticket  thus  named  was  intended 
and  designed  to  injure  the  regular  Republican 
ticket  by  drawing  votes  therefrom  to  the 
Democratic  and  Populist  fusion  ticket;  and 
that  the  defendant,  unless  restrained  from  so 
doing,  will  print  said  ticket  upon  the  official 
ballot,  to  the  injury  of  petitioner  and  those 
In  like  situation  with  bim.  The  petition  was 
filed  by  consent  of  the  attorney  general. 
Thereupon  an  order  to  show  cause  was  issu- 
ed, returnable  on  October  24th.  The  defend- 
ant Interposed  a  demurrer  to  the  petition,  and 
rested  upon  the  questions  thus  raised.  The 
grounds  of  the  demurrer  are  (1)  that  this 
court  has  no  jurisdiction  of  the  subject-mat- 
ter of  the  action;  (2)  that  the  state  has  no 
legal  capacity  to  sue;  and  (3)  that  the  peti- 
tion does  not  state  facts  sufficient  to  state  a 
cause  of  action. 

W.  H.  De  Witt  and  M.  J.  Cavanaugh,  for 
relator.  N.  W.  McGonnell  and  J.  B.  Clay- 
berg,  for  respondent 

BRANTLT,  C.  J.  (after  stating  the  facts). 
1.  The  argument  of  counsel  upon  the"  first 
ground  of  the  demurrer  is  that  this  court,  in 
injunction  proceedings,  sits  as  a  court  of 
equity,  and  that  as  such  its  powers  are  lim- 
ited to  the  protection  of  civil  rights  only; 
that  the  rights  involved  herein  are  purely 
political;  and  that  this  cuurt,  therefore,  has 
no  power  to  consider  or  adjudge  them,  wheth- 
er the  relator  be  aggrieved  or  not.  Although 
this  court,  in  the  exercise  of  its  original  ju- 
risdiction, under  article  8,  f  3,  of  the  consti- 
tution, has  frequently  granted  writs  of  in- 
junction to  restrain  ministerial  officers  from 
violation  of  their  duties  in  connection  with 
the  administration  of  the  election  laws  (State 
V.  Rotwltt,  18  Mont  502,  46  Pac.  370;  Same 
V.  looker,  18  Mont  540,  40  Pac.  530,  34  L. 
R.  A.  315;  Same  v.  Johnson,  18  Mont  548, 
46  Pac.  633,  34  L.  R.  A.  313;  Same  v.  Bailey, 
18  Mont  554,  46  Pac.  1116;  Same  v.  Johnson, 
18  Mont  556,  46  Pac.  440;  Same  v.  Reek,  18 
Mont  657,  46  Pac.  438;  Same  v.  Fisher,  18 
Mont.  560,  46  Pac.  1116),  the  first  question 
presented  by  the  demurrer  has  never  been 
decided.  The  power  of  this  court  to  issue 
any  original  writ  was  challenged  in  Re  Mac- 
Knight  11  Mont  126,  27  Pac.  336,  but  it  was 
there  held  that  the  provision  in  the  section 
cited:  "Said  court  shall  have  power  in  its 
discretion  to  issue  and  to  hear  and  determine 
writs  of  habeas  corpus,  mandamus,  quo  war- 
ranto, certiorari,  prohibition  and  injunction, 
and  such  other  original  and  remedial  writs 
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as  may  be  necessary  or  proper  to  the  com- 
plete exercise  of  Its  ai^ellate  Jurisdiction,"— 
Is  a  clear  grant  of  original  jurisdiction.  The 
purposes  for  -which  the  grant  was  made  are 
not  discussed,  Mr.  Justice  Harwood  content- 
ing himself  by  saying:  "The  writs  named 
are  defined  in  law,  and  their  use  in  the  ad- 
ministration of  Justice  is  fixed  by  long  usage 
and  well-settled  principles."  This  is  well 
said  of  all  the  other  writs,  except  Injunction, 
for  they  are  all  common-law  writs  of  well- 
defined  and  well-imown  functions.  It  Is  also 
true  as  applied  to  the  writ  of  injunction, 
used,  as  it  ordinarily  is,  as  a  judicial  writ 
by  courts  of  equity  in  aid  of  Jurisdiction,  and 
not  as  a  foundation  of  Jurisdiction.  But 
when  we  examine  the  constitution  for  other 
proTlsions  throwing  light  upon  the  purpose 
for  which  the  power  to  Issue  this  writ  was 
conferred  upon  this  court,  and  the  nature  of 
the  relief  to  be  granted  by  It,  we  find  that 
we  are  entirely  In  the  dark;  for  there  is  no 
other  jurisdiction  granted  anywhere  which 
this  writ  may  aid,  and  no  suggestion  outside 
of  the  use  of  the  word  Itself,  and  the  associa- 
tions In  which  it  is  found,  to  aid  us  In  de- 
claring and  defining  its  uses;  for  in  view  of 
other  provisions  (Const  art.  8,  §  11),  giving 
the  district  courts  original  Jurisdiction  "in  all 
cases  at  law  and  in  equity,"  and  to  this  court 
appellate  Jurlsdlotion  In  the  same  class  of 
cases  (article  8,  §  3),  we  must  conclude  that 
whatever  may  be  Its  appropriate  functions, 
it  Is  not  intended  to  be  used  as  a  Judicial 
writ  in  ordinary  equity  proceedings  for  the 
protection  or  enforcement  of  private  rights. 
The  contrary  assumption  would  render  the 
Jurisdiction  of  this  court  merely  concurrent 
with  that  of  the  district  courts,  and  Its  ap- 
pellate jurisdiction  of  no  practical  use.  For- 
tunately, however,  pressed  for  time  as  we  are 
In  a  decision  of  this  and  other  important 
questions  pending  before  this  court  we  find 
the  nature  and  functions  of  this  writ  discuss- 
ed and  defined  by  the  court  of  another  state 
having  a  similar  constitutional  provision. 
In  Attorney  General  v.  Chicago  &  N.  W.  Ry. 
Co.,  35  Wis.  425,  an  application  was  made  to 
the  supreme  court  for  a  writ  of  Injunction  to 
restrain  the  defendant  railroad  companies 
from  exacting  tolls  for  the  carriage  of  pas- 
sengers in  excess  of  the  rates  provided  by 
law.  After  calling  attention  to  the  fact  that 
this  nonjurlsdictlonal  writ  is  grouped  with 
other  Jurisdictional  writs,  the  court  proceeds 
to  discuss  the  anomalous  character  thus  im- 
pliedly given  it  and  concludes:  "And,  plain- 
ly recognizing  the  intention  of  the  constitu- 
tion to  vest  in  this  court  one  Jurisdiction,  by 
several  writs,  to  be  put  to  several  uses,  for 
one  consistent  congruous,  harmonious  pur- 
pose, we  must  look  at  the  writ  of  injunction 
In  the  light  of  that  purpose,  and  seek  its  use 
in  the  kindred  uses  of  the  other  writs  as- 
sociated with  it.  Nosdtur  a  sociis  is  an  old 
and  safe  rule  of  construction,  said  to  have 
originated  with  as  great  a  lawyer  and  judge 
as  liord  Hale,  peculiarly  applicable  to  this 


consideration.  Lord  Bacon  gives  the  same 
rule  In  a  more  detailed  form,  more  emphatic 
here.  'Copulatlo  verborum  indicat  accep- 
tionem  In  eodem  sensu.'  Here  are  several 
writs  of  defined  and  certain  application  classr 
ed  with  one  of  vague  Import.  We  are  to' be 
guided  In  the  application  of  the  uncertain 
by  its  certain  associates.  The  Joinder  of  the 
doubtful  writ  with  the  defined  writs  operates 
to  interpret  and  restrict  Its  use,  so  as  to  be 
accepted  In  the  sense  of  its  associates;  so 
that  it  and  they  may  harmonize  In  their  use 
for  the  common  purpose  for  which  It  is  mani- 
fest that  they  were  all  given.  And  thus,  in 
this  use  and  for  this  purpose,  the  constitu- 
tion puts  the  writ  of  Injunction  to  preroga- 
tive uses,  and  makes  it  a  quasi  prerogative 
writ" 

Thus,  along  with  the  common-law  preroga- 
tive writs  of  well-defined  uses,  we  have  a 
new  prerogative,  or  quasi  prerogative,  writ 
to  be  applied  to  uses  for  which  we  find  it 
most  appropriate;  and  the  result  of  that  case 
is  that  this  writ  is  the  equity  arm  of  the 
court's  original  Jurisdiction,  and  that  it  with 
the  other  writs  granted,  fully  arm  and  equip 
the  court  as  a  court  of  first  resort  on  all 
Judicial  questions  afTectlng  the  sovtireignty 
of  the  state,  its  franchises  or  pibrogatives, 
or  the  liberties  of  the  people.  The  writ  Is 
made  correlative  with  that  of  mandamus, 
and  thus  it  may  be  resorted  to  to  restrain  ex- 
cess, just  as  the  writ  of  mandamus  may  be 
used  In  the  same  class  of  cases  to  compel  ac- 
tion and  supply  defects.  The  language  of  the 
Wisconsin  court  is:  "And  it  is  very  safe  to 
assume  that  the  constitution  gives  injunctloa 
to  restrain  excess  in  the  same  class  of  cases 
as  it  gives  mandamus  to  supply  defect;  the 
use  of  the  one  writ  or  the  other  in  each  case 
turning  solely  on  the  accident  of  overaction  or 
shortcoming  of  the  defendant  And  It  may 
be  that  where  defect  and  excess  meet  In  a 
single  case,  the  court  might  meet  both,  in  its 
discretion,  by  one  of  the  writs,  without  be- 
ing driven  to  send  out  both,  tied  together 
with  red  tape,  for  a  single  purpose."  And 
these  views  are  adverted  to  and  approved  in 
subsequent  cases  by  the  same  court  Attor- 
ney General  v.  City  of  Eau  CSaire,  37  Wis. 
400;  State  v.  Cunningham,  81  Wis.  504,  51 
N.  W.  724,  15  L.  R.  A.  561;  Id.,  83  Wis.  90. 
53  N.  W.  35,  17  L.  R.  A.  145.  and  cases  cited. 
See,  also,  Wheeler  v.  Irrigation  Co.,  9  Oolo. 
248,  11  Pac.  103;  State  t.  Archibald  (N.  D.) 
00  N.  W.  234. 

The  execution  of  the  election  laws,  defend- 
ant insists,  is  a  pure  exercise  of  political 
power,  and  it  therefore  does  not  fall  within 
the  Jurisdiction  of  this  court  to  Interfere  with 
a  public  officer  in  the  discharge  of  his  duties 
under  them.  In  other  words,  as  no  property 
rights  are  Involved  which  may  be  injured  by 
a  wrong  on  bis  part  this  court  has  no  power 
to  restrain  him  by  means  of  the  writ  of  in- 
junction, but  the  relator  must  be  aided,  if  at 
all,  by  means  of  the  writ  of  mandamus. 
The  same  question  was  presented  and  urged 
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in  the  case  of  State  t.  Cunningham,  81  Wis. 
504,  61  N.  W.  724,  16  L.  R.  A.  561.  In  that 
case  an  application  was  made  upon  the  rela- 
tion of  Adams  county  for  an  injunction  to 
restrain  the  secretary  of  state  from  giving 
notice  to  proceed  to  the  election  of  members 
of  the  legislative  assembly  under  the  appor- 
tionment act  of  1881,  on  the  ground  that  the 
act  was  unconstitutional  and  void.  The  re- 
lief was  granted,  the  court  holding  that  the 
controversy  presented  involved  the  preserva- 
tion of  a  constitutional  legislature  as  well  as 
of  the  rights  of  the  people  of.  the  state  to 
equal  representation  In  the  legislative  as- 
sembly, and  as  such  fell  within  the  original 
prerogative  jurisdiction  of  the  court.  Mr. 
Justice  Plnney,  In  a  concurring  opinion,  says 
Is  this  connection:  "It  ma'y  well  be  conceded 
that  courts  of  equity  would  not,  by  reason  of 
their  original  jurisdiction,  have  authority  to 
interfere  by  Injunction  in  a  case  such  as  this; 
but  It  Is  to  be  borne  In  mind  that  the  writ  of 
injunction,  under  our  constitution,  is  put  to 
prerogative  uses,  of  a  strictly  judicial  nature, 
as  a  remedy  of  a  preventive  character  in 
case  of  threatened  public  wrong  to  the  sover- 
dgnty  of  the  state,  and  affecting  its  preroga- 
tives and  franchises  and  the  liberties  of  the 
people,  their  rights  being  protected  in  this 
court  by  information  In  the  name  of  the  state, 
on  relation  of  the  attorney  general."  And 
again,  in  another  place,  he  say's:  "The  truth 
is  that  the  power  qf  the  respondent  to  notify 
elections  Is  In  no  just  sense  whatever  politi- 
cal, and.  In  view  of  the  purely  ministerial  na- 
ture of  his  duty,  It  Is  a  misuse  Of  terms  to  as- 
sert that  his  power  or  duty  Is  In  any  sense 
political.  The  act  he  Is  reqiilred  as  a  minis- 
terial officer  to  assist  in  executing,  by  giving 
the  notice,  is  the  result  of  legislative  power, 
and  therefore,  it  may  be  said,  of  political 
power;  but  this  does  not  make  the  act  re- 
quired of  the  respondent,  In  giving  or  refus- 
ing to  give  the  notices,  which  is  a  mere  conse- 
quence of  the  exercise  of  political  power,  a 
political  act,  so  as  to  prevent  judicial  exam- 
ination of  his  conduct  in  acting,  or  refusing 
to  act,  for  that  reason.  If  the  law  is  void  for 
conflict  with  the  constitution."  So,  in  the 
present  case,  though  the  question  Is  presented 
In  a  different  way.  It  Is  not  here  a  question 
whether  a  law  is  unconstitutional,  and  the  de- 
fendant should  be  restrained  from  proceeding 
under  it,  but  a  case  where,  as  we  shall  pres- 
ently see,  he  Is  proceeding  under  a  valid  elec- 
tion law  to  act  In  excess  of  duty.  He  is  pro- 
ceeding to  print  upon  the  official  ballot  a  tick- 
et which  he  has  no  authority  of  law  to  print 
.upon  it  The  relator  is  a  candidate  for  public 
otfice.  He  is  entitled  to  have  his  name  ap- 
pear upon  the  ballot  under  the  proper  designa- 
tion equally  with  his  associates.  Equally 
with  them  and  all  the  other  voters  in  the 
county  he  is  entitled  to  vote,  and  to  the  use 
of  a  ballot  for  this  purpose,  with  the  tickets, 
and  those  only,  upon  it  which  the  law  author- 
izes to  go  upon  It.  Ho  is  entitled  to  Insist 
that  the  defendant  shall  not  only  do  his  duty 


In  causing  to  be  printed  the  tickets  properly 
nominated,  but  he,  In  common  with  aU  the 
other  voters,  may  also  insist  that  their  rights 
may  not  be  impeded,  and  perhaps  imperiled, 
by  having  the  ballot  weighted  down  by  other 
tickets  which  can  serve  no  purpose  other  than 
to  delay,  mislead,  and  confuse  them  in  the 
exercise  of  their  rights  at  the  ballot  box. 
The  rfght  to  vote  and  to  be  a  candidate  for 
office  are  political  rights.  The  duties  of  the 
defendant  to  prepare  and  print  the  ballot 
have  to  do  with  these  political  rights,  for 
they  are  the  media  through  which  the  citizen 
may  properly  and  safely  express  his  will  In 
the  choice  of  those  who  shall  serve  the  public. 
They  are  the  result  of  the  action  of  political 
power,  and  are  themselves  only  other  modes 
by  which  the  same  power  Is  given  expres- 
sion. They  nevertheless  Involve  substantial 
rights,  which  are  the  subject  of  judicial  ex- 
amination, protection,  and  enforcement,  just 
as  are  all  other  rights  which  are  guarantied 
and  protected  by  law. 

It  is  claimed  In  this  case  that  mandamus 
Is  a  proper  remedy,  and  therefore  that  Injunc- 
tion is  not  With  this  contention  we  do  not 
agree.  There  is  not  here  presented  a  case 
in  which  there  is  a  default  In  the  perform- 
ance of  duties  required  by  law,  but  one  In 
which  the  defendant  is  proceeding  to  do  what 
the  law  does  not  permit  To  restrain  this  ex- 
cess, as  prohibition  may  not  go  to  a  minis- 
terial officer  (State  v.  Hogan  [Mont]  62  Pac. 
493),  injunction  Is  best  suited. 

2.  It  is  urged  by  counsel  that  the  state  has 
no  legal  capacity  to  sue  in  this  case,  because 
It  appears  that  the  public  has  no  Interest  In 
this  controversy.  The  argument  is  that  this 
court  should  exercise  Its  original  jurisdiction 
under  the  writ  of  Injunction  only  In  cases 
public!  juris,  and  that  the  facts  stated  In  the 
petition  show  that  only  private  rights  are  In- 
volved, or,  at  most  that  only  the  people  of 
Sllverbow  county  are  interested.  Our  atten- 
tion is  called  to  section  23  of  the  Code  of 
Civil  Procedure,  which  provides  "that  •  •  • 
no  action  to  obtain  an  Injunction  must  be 
commenced  In  the  supreme  court  except  in 
cases  where  the  state  is  a  party,  or  In  which 
the  public  is  Interested,  or  the  rights  of  tne 
public  are  Involved,  but  the  proper  district 
court  has  jurisdiction  of  all  injunctions,  and 
the  commencement  of  all  actions  therefor, 
except  as  In  this  section  provided.  •  •  •" 
Waiving  the  question  as  to  the  power  of  the 
legislature  to  prescribe  the  cases  in  which 
this  court  may  issue  an  injunction,  the  argu- 
ment might  be  of  force  if  only  the  election  of 
local  officers  in  Sllverbow  county  were  In- 
volved in  this  case.  It  might  then  be  urg- 
ed, though  we  do  not  say  effectively,— for  It 
Is  not  necessary  to  decide  the  point-r-that 
the  case  affects  only  the  people  of  that  coun- 
ty, and  the  controversy  should  be  left  to  the 
district  court  In  the  ordinary  course  of  litla;a- 
tlon.  The  facts  stated  present  a  case  affect- 
ing directly  the  Interests  of  the  whole  peopU 
of  the  state.    In  our  representative  form  of 
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goTernmeiit,  the  whole  people  are  intereBted 
In  having  the  election  laws  eiiXorced,  to  the 
end  that  the  best  possible  results  may  be  ob- 
tained. Especially  Is  this  true  when  we  are 
engaged  in  the  selection  of  men  to  whom  we, 
at  the  same  time,  intrust  the  power  to  enact 
laws  for  the  state,  to  otherwise  regulate  pub- 
lic affairs,  and  to  proylde  for  the  collection, 
appropriation,  and  disbursement  of  the  pub- 
lic revenues.  Not  only  Is  every  patriotic  cit- 
izen interested  in  the  selection  of  suitable 
candidates  for  members  of  the  lawmaking 
body,  but  every  citizen  in  the  state  has  a  di- 
rect i)er8onal  interest  in  the  proper  conduct 
of  the  election  by  which  a  choice  of  candi- 
dates is  made.  Each  county  elects  its  own 
members  of  this  body,  but,  in  doing  so,  it 
acts  on  behalf  of  the  whole  people,  and  the 
state  is  Just  as  vitally  interested  in  the  ulti- 
mate result  aa  if  all  the  legislators  were  cho- 
sen by  the  people  at  large.  While,  in  settling 
such  controversies,  the  court  protects  the 
personal  rights  of  the  candidates,  it  also  per- 
forms the  much  more  important  function  of 
restraining  a  public  officer  to  the  bounds  of 
duty,  and  preserves  the  ballot  from  unlawful 
interference  by  sinister  influences,  the  ob- 
ject of  which  Is  to  injuriously  affect  the  re- 
sult to  accomplish  selfish  ends.  So  it  is  that, 
conceding  the  power  of  the  legislature  to 
lay  down  a  rule  limiting  the  classes  of  cases 
In  which  this  court  may  issue  the  writ,  this 
case  falls  clearly  within  the  class  of  those 
In  which  the  public  ta  interested  or  the 
rights  of  the  public  are  involved,  and  the  ob- 
jection that  it  is  one  in  which  the  court  has 
no  Jurisdiction  Is  not  sustained.  It  is  proper 
that  the  proceeding  should  be  instituted  in 
the  name  of  the  state.  It  la  none  the  less 
proper  that  in  a  case  like  the  present,  where 
public  and  private  rights  meet,  the  proceed- 
ing should  be  institutpd  upon  the  relation  of 
an  elector  who  seeke  rcilress  for  himself  and 
the  great  body  of  electors  to  which  he  be- 
longs. It  is  not  for  the  attorney  general  to 
determine  whether  such  a  proceeding  shall 
be  Instituted,  but  for  the  court  to  say  wheth- 
er It  will  entertain  it  when  the  case  is  pre- 
sented for  its  consideration.  A  relator  is  not 
Indispensable,  but  It  is  desirable  that  some 
one  should  stand  to  answer  for  the  propriety 
of  the  suit,  and  be  chargeable  with  costs  if 
It  be  determined  that  the  relief  sought  should 
be  denied.  State  v.  Cunningham,  83  Wis.  90, 
63  N.  W.  35, 17  L.  R.  A.  145;  Id.,  81  Wis.  604, 
61  N.  W.  724, 15  L.  K.  A.  661;  State  v.  Doyle, 
40  Wis.  185;  Merrill,  Mand.  |  233.  The  re- 
lator in  the  present  case  has  such  an  inter- 
est in  the  case,  both  as  a  citizen  and  a  can- 
didate, that  this  court  may  In  Its  discretion, 
and  at  the  relators  instance,  restrain  the  de- 
fendant from  a  violation  of  his  duty.  The 
writ  has  heretofore  been  Issued  by  this  court 
on  the  relation  of  private  parties,  as  appears 
from  State  v.  Rotwitt,  supra,  and  the  other 
cases  cited,  though  the  propriety  of  the  prac- 
tice was  not  considered  in  any  of  them. 
8.  The   facts  stated   In   the  petition  are 


clearly  sufficient  to  warrant  the  relief  sought 
It  appears  that  a  regular  convention  of  the 
Republican  party  was  called  by  the  proper 
party  authorities  in  SUverbow  county,  to 
assemble  in  the  city  of  Butte  on  August  27, 
1900.  Tills  la  not  controverted.  No  other 
persons  belonging  to  the  party,  although  they 
assumed  to  act  for  it,  were  clothed  with  au- 
thority to  assume  control  of  the  party  ma- 
chinery and  act  for  It  So  long  as  this  fact 
remains,  the  members  of  the  Republican 
party  of  that  county,  and  also  this  court  are 
concluded  by-  It  State  v.  Hogan,  62  Pac. 
583;  &ame  y.  Martin,  Id.  688;  Same  t. 
Smart  Id.  591.  For  there  can  be  only  mm 
regular  organization  of  a  party  under  a  par- 
ticular designation  representing  a  party  prin- 
ciple. It  Is  said  by  defendant  that  sufflclent 
appears  from  the  petition  to  show  that  there 
were  two  rival  factions  in  the  party;  that 
the  name  "Eight-Hour  Republican  Party" 
was  assumed  in  order  to  give  the  dissenting 
faction  a  distinguishing  designation,  for  the 
information  of  the  electors;  and  that  this 
case  falls  clearly  within  the  principle  of 
State  y.  Johnson,  IS  Mont  556,  46  Pac.  440^ 
Passing  over  the  allegation  of  the  relator 
that  as  a  matter  of  fact,  all  the  parties  in 
their  county  platforms  favored  an  eight-hour 
day  for  labor,  and  that  the  designation  as- 
sumed is  not  distinctive  of  any  principle,  we 
do  not  think  this  contention  sustained.  There 
were  rival  conventions,  the  one  called  by 
authority,  and  the  other  without  It  Each 
claimed  to  represent  the  party.  The  subse- 
quent behavior  of  the  convention  of  August 
25th  demonstrates  the  fact  however,  that 
it  did  not  after  the  meeting  of  the  state  con- 
vention, any  longer  assume  to  represent  the 
regular  organization.  If  authorized  to  act  at 
all,  the  delegates  composing  it  were  author- 
ized to  act  as  Republicans;  for  they  were  se- 
lected, so  far  as  selections  were  made  at  the 
county  primaries,  as  delegates  to  a  Republi- 
can convention.  They  had  no  authority  to 
name  any  other  than  a  Republican  ticket 
The  somewhat  summary  proceedings  of  Sep- 
tember 26th  were  taken  without  consultation 
with  the  party  electors  in  the  county,  and, 
so  far  as  appears  in  this  proceeding,  the  del- 
egates assumed  power  to  act  as  they  did  In 
venturing  to  adopt  a  name  and  to  nominate 
a  ticket  and  to  this  extent  acted  (or  them- 
selves only.  The  case  does  not  therefore, 
fall  within  the  principle  of  the  case  dted, 
but  Is  governed  by  the  principle  of  State  y. 
Hogan,  cited;  and  Same  v.  Tooker^lS  Mont 
541,  46  Pac.  530,  S4  U  R.  A.  815;  Same  y. 
Johnson,  18  Mont  648,  46  Pac.  633,34  U.  R. 
A.  313;  and  Same  y.  Bailey,  18  Mont  664. 
46  Pac.  1116.  The  convention  not  being  com- 
posed of  delegates  selected  under  the  regular 
party  call.  It  bad  no  authority  to  act  in  any 
capacity  for  the  Republican  party.  The  dele- 
gates could  acquire  no  anthorlty  to  act  for 
any  one  else  until  the  electors  were  again 
consulted,  and  a  representative  body  selected 
from  among  those  electors  who  entertained 
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political  o];^lons  in  sympatliy  with  those  en- 
tertained by  themselTes.  It  seems  that  the 
whole  purpose  sought  was  the  naming  of  a 
different  Republican  ticket  from  that  named 
by  the  regular  couTention,  and  to  secure  It 
a  place  upon  the  ballot  to  the  detriment  of 
tiie  regular  ticket  The  demurrer  Is  there- 
fore overruled.  The  defendant  having  stated 
to  the  court  at  the  hearing  that  he  does  not 
care  to  resist  the  issuance  of  the  writ  in  case 
the  questions  presented  by  the  demurrer  are 
decided  adversely.  It  Is  accordingly  ordered 
that  the  defendant  be  enjoined  and  restrain- 
ed from  printing  upon  the  official  ballot  the 
"Eight-Hour  Republican"  party  ticket,  and 
that  the  defendant  be  adjudged  to  pay  the 
coats  <rf  thla  proceeding.    Writ  granted. 

WORD,  J.,  concurs. 

PIGOTT,  J.  I  dissent  In  my  opinion, 
mandamus,  not  Injunction,  is  the  remedy  to 
compel  the  county  clerk  to  certify  the  proper 
list  of  nominations.  His  ministerial  duty, 
the  performance  of  which  the  law  requires. 
Is  to  Include  in  the  list  the  names  of  those 
candidates  who  have  been  nominated  con- 
formable to  the  statute  In  that  behalf  enact- 
ed, and  the  names  of  no  others.  Injunction 
will  not  lie  when  the  remedy  at  law  Is  plain, 
speedy,  and  adequate.  In  the  case  at  bar  in- 
junction is  used  to  accomplish  the  precise 
result  that  mandamus  would  effect  The  ex- 
traordinary Jurisdiction  of  the  chancery  arm 
of  the  court  should  never  be  exercised  except 
In  those  cases  where  the  remedy  which  the 
legal  arm  of  the  court  can  give  Is  Inadequate. 
I  am  of  the  opinion,  also,  that  section  3  of 
article  8  of  the  constitution  does  not  grant 
to  tbls  court  anthorlty  to  Issue  the  writ  of 
injunction  as  a  jurisdictional  writ  I  think 
the  writ  of  Injunction  mentioned  In  the  sec- 
tion I8  a  writ  which  may  be  issued  only  In 
a  pending  suit  It  Is  a  remedy  In  an  action. 
At  the  time  the  constitution  was  adopted, 
there  was  no  such  writ  of  Injunction  as  the 
one  Issued  In  the  present  proceeding,  nor  was 
such  a  writ  known  to  courts  of  chancery. 
While  I  concur  in  the  disposition  of  the  case 
iqiion  the  merits,  I  dissent  from  the  holding 
that  there  Is  a  Jurisdictional  writ  of  Injunc- 
tion provided  for  by  the  constitution,  and 
from  the  holding  that  mandamus  Is  not  the 
remedy. 

(24  Mont  E39) 

STATE   ex  rel.   WHITBSIDB  v.  DISTRICT 
COURT  OF  FIRST  JUDICIAL  DIST. 

(Supreme  Court  of  Montana.    Dec.  24,  1900.) 

COMMITMENT  BT  NOTARY  PUBLIC  —  DIS- 
CHARGE) UNDER  HABEAS  CORPUS— JURISDIC- 
TION OF  DISTRICT  COURT— REVIEW  BY  CER- 
TIORARI—SUPREME  COURT  —  SUPERVISORY 
CONTROL.  —  EKBRCISB  UNDER  ORIGINAL 
WRIT  —  LBOISLATIVE  AUTHORITT  —  NECES- 
SITY. 

1.  Const  art  8,  |  11,  confer*  on  the  district 
eonrt  and  the  judges  thereof  power  to  issue, 
hear,  and  determine  writs  of  habeas  corpus  on 


petition  of  any  person  in  actual  custody  in  their 
respective  districts.  Pen.  Code,  i  2740.  pro- 
vides that  every  person  unlawfully  imprisoned 
may  prosecute  a  writ  of  habeas  corpus  to  in- 
quire into  the  cause  of  his  imprisonment  and 
section  2742  aothorizes  the  district  courts,  on 
petition  by  any  person  restrained  of  his  lib- 
erty in  their  respective  ooujitiea  or  districts,  to 
frant  a  writ  of  habeas  corpus.  Code  Civ.  Proc. 
1941,  authorizes  the  supreme  court  to  grant 
a  writ  of  certiorari  when  an  inferior  tribunal 
exercising  Judicial  functions  has  exceeded  its 
jurisdiction.  Held,  that  where  a  witness,  who 
was  committed  by  a  notary  public,  was  dis- 
charged under  a  writ  of  habeas  corpus  issued 
by  the  district  court  of  the  district  wherein 
the  commitment  was  made,  the  supreme  court 
has  no  power  under  a  writ  of  certiorari  to  re- 
view the  action  of  the  district  court,  since  the 
district  court  bad  authority  to  make  the  dis- 
charge, and  was  acting  within  the  bounds  of 
its  appropriate  jurisdiction. 

2.  Const,  art.  8,  f  2,  provides  that  the  su- 
preme court  except  as  otherwise  provided  in 
this  constitution,  shall  have  appellate  Jurisdic- 
tion only,  which  shall  be  coextensive  with  the 
state,  and  shall  have  general  supervisory  con- 
trol over  all  inferior  courts,  and  shall  have 
power  in  its  discretion  to  issue,  hear,  and  de- 
termine writs  of  certiorari  and  other  original 
writs.  Held,  that  the  supreme  court  has  no 
authority,  by  virtue  of  Its  supervisory  control, 
to  vacate  under  a  writ  of  certiorari  an  order  of 
the  district  court  discharging  a  prisoner  in  ha^ 
beas  corpus  proceedings,  since  tne  snpervisoir 
control  constitutes  a  grant  of  power  independ- 
ent of  the  court's  appellate  jurisdiction  or  [K>w- 
er  to  issue  original  writs,  and  cannot  be  exer- 
cised under  an  original  writ. 

3.  Const,  art.  8,  §  2,  confers  on  the  supreme 
court  a  general  supervisory  control  over  all  in- 
ferior courts  under  such  regulations  and  limita- 
tions as  may  be  prescribed  by  law.  Code  Civ, 
Proc.  8  205,  provides  that,  when  jurisdiction  is 
conferred  on  a  court  or  judicial  officer  by  the 
constitution,  or  this  Code,  or  sny  other  stat- 
utes, all  the  means  necessary  to  carry  it  into 
effect  are  also  ^iven;  and  in  the  exercise  of 
its  jurisdiction,  if  the  course  of  proceeding  be 
not  specifically  pointed  out  by  the  Code  or  the 
statute,  any  suitable  process  or  mode  of  proceed- 
ing may  be  adopted  which  may  appear  most 
conformable  to  the  spirit  of  this  Code.  Held. 
that  the  contention  that  the  supervisory  control 
of  the  supreme  court  was  dormant  because 
there  was  no  legislation  prescribing  the  mode 
of  its  exercise  cannot  be  sustained,  since  sec- 
tion 206  was  sufficient  legislation  on  the  sub- 
ject 

Application  by  the  state,  on  the  relation  of 
Fred  Whiteside,  for  a  writ  of  certiorari  to 
review  the  action  of  the  district  court  of 
Lewis  and  Clarke  county  in  releasing  George 
L.  Ramsey  on  a  writ  of  habeas  corpus.  Ap- 
.plication  dismissed. 

Original  application  for  writ  of  certiorari. 
On  September  20,  1809,  an  action  was  pending 
in  the  district  court  of  Sllverbow  county.  In 
whlcb  the  relator  herein,  as  plalntift,  sought 
to  recover  from  the  Miner  Publishing  Com- 
pany and  others  damages  for  an  alleged  libel. 
On  that  day  notice  was  given  by  plaintiff, 
under  the  provisions  of  section  3342  of  the 
Code  of  Civil  Procedure,  that  the  depositions 
of  certain  witnesses  residing  at  Helena,  in 
Lewis  and  Clarke  county,  would  be  taken  by 
Albert  I.  Loeb,  a  notary  public  at  Helena,  to 
be  used  on  the  trial  of  the  cause.  The  no- 
tary thereupon  Issued  a  subpoena  requiring 
one  George  L.  Ramsey  to  attend  before  him 
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on  October  2,  1889,  the  time  fixed  by  the  no- 
tice, to  give  his  deposition,  and  also  to  bring 
certain  books  of  the  Union  Bank  &  Trust 
Company,  ot  which  the  witness  was  cashier. 
The  witness  attended,  but  failed  to  bring  the 
books,  giving  as  his  excuse  that  their  ab- 
sence from  the  bank  at  that  time  would  dis- 
turb and  hinder  the  business  for  the  day,  and 
that  he  thought  that  he  could  give  all  the 
information  desired  of  him  without  them. 
Thereupon  counsel  for  plaintiff  proceeded  to 
question  the  witness,  who  gave  his  answers 
promptly  and  readily.  Presently  the  follow- 
ing questions  were  put  and  answers  made: 
"Q.  I  think  you  stated,  Mr.  Ramsey,  that  you 
have  In  your  bank  a  record  sliowing  large 
bills  which  have  passed  through  your  bank, 
and  that  you  denominate  that  the  'Large 
Bills  Register*?  A.  Yes.  sir.  Q.  I  will  ask 
you,  Mr.  Ramsey,  if  you  can  state  from  your 
own  knowledge.  Irrespective  of  your  register 
of  which  you  have  spoken,  what.  If  any,  one 
thousand  dollar  bills  came  into  your  bank 
since  the  first  day  of  January,  1899,  and  prior 
to  the  first  day  of  June,  1S99,  and,  °  If  so, 
who  paid  the  bills  In,  and  to  whom  they 
went  out,  and  In  what  transaction.  (Object- 
ed to  as  Immaterial  and  Irrelevant.)  A.  I 
could  not  give  It  to  you  In  detail,  of  course, 
because  there  was  a  great  many  of  them 
through  us  all  the  time.  If  you  confine  the 
query  to  the  members  of  the  legislature,  I 
can  answer  the  question.  Q.  I  am  not  con- 
fining It  to  the  members  of  the  legislature. 
A.  I  couldn't  remember  them  all  In  detail. 
There  is  a  great  many  of  them.  We  get  them 
from  various  sources,  and  pay  them  out,  of 
course,  all  along.  I  would  like  to  state,  how- 
ever, that  none  of  them  were  received  from 
members  of  the  legislature  or  paid  to  mem- 
bers of  the  legislature.  Q.  I  will  ask  you, 
Mr.  Ramsey,  now  If  you  will  bring  your 
'large  bills  register'  and  the  'out  of  town 
drafts'  and  'checks'  register  before  I  can  ask 
you  any  further  questions?"  The  books  men- 
tioned in  the  last  question  were  among  those 
which  the  witness  had  been  required  by  the 
snbpuma  to  bring.  After  consultation  with 
counsel,  the  witness  refused  to  produce  them 
on  the  grounds:  (1)  That  they  were  not 
shown  to  be  material;  (2)  that  they  were 
not  shown  to  have  been  kept  with  the  knowl- 
edge or  under  the  direction  of  any  party  to 
the  suit  and  anything  contained  In  them  was 
hearsay;  and  (3)  that  they  were  the  private 
records  of  the  bank,  and  that  he  did  not  feel 
that  It  was  proper,  or  that  be  could  be  com- 
pelled, to  produce  them  for  the  inspection  of 
parties  to  controversies  with  which  the  bank 
had  no  connection.  Upon  request  of  counsel 
for  plaintiff,  the  notary  Informed  the  witness 
that  the  parties  would  not  be  permitted  to 
Inspect  the  books;  that  he  was  required  to 
bring  them  solely  for  his  own  use  to  aid  him 
In  stating  particularly  the  matters  about 
which  It  was  desired  to  question  him,  and 
that  he  was  required  forthwith  to  comply 
with  the  command  of  the  subpcena.    The  wit 


ness  refused  to  obey  the  order,  and  was 
thereupon  committed  to  the  custody  of  the 
sheriff  of  Lewis  and  Clarke  county,  to  be  Im- 
prisoned until  he  should  signify  a  willingness 
to  do  so.  On,  October  3,  1809,  upon  applica- 
tion to  the  district  court  of  Lewis  and  Clarke 
county,  the  witness  was  discharged  under  a 
writ  of  habeas  corpus.  The  purpose  of  this 
proceeding  is  to  have  the  order  of  the  dis- 
trict court  annulled  on  the  ground  that  it 
was  made  in  excess  of  Jurisdiction. 

T.  J.  Walsh  and  W.  S.  Hartman.  for  re- 
lator. CJorbett  &  Lee,  Culien,  Day  &  Cullen. 
and  Jesse  B.  Roote  (Clayberg  &  Gunn,  of 
counsel),  for  respondent 

BRANTLY,  Q  J.  (after  staOng  the  facts). 
1.  As  was  declared  In  State  v.  District  Court 
of  Second  Judicial  Dlst,  24  Mont  — ,  62  Pac. 
820,  under  a  proper  construction  of  section 
1941  of  the  Code  of  Civil  Procedure  there  are 
three  Indispensable  requisites  to  the  granting 
of  the  writ:  (1)  Excess  of  jurisdiction  in  the 
court  making  the  order  complained  of;  (2) 
absence  of  the  right  of  appeal;  and  (3)  lack 
of  any  plain,  speedy,  and  adequate  remedy- 
other  than  certiorari.  Under  Const,  art  8, 
8  11,  and  the  provisions  of  Pen.  Code,  §|  2740, 
2742,  the  witness,  Ramsey,  hod  the  right  to 
apply  to  the  district  court  of  Lewis  and 
Clarke  county,  or  to  either  of  Its  judges,  to 
have  the  cause  of  his  imprisonment  Inquired 
into;  and  it  was  within  the  j^ower  of  that 
court  or  its  judge  (it  was  likewise  Its  or  his 
duty)  upon  proper  application  to  undertake 
the  inquiry,  and  to  direct  the  prisoner  to  be 
released,  or  remanded,  In  conformity  with  the 
conclusion  reached  upon  his  rights  as  they 
were  made  to  appear.  Jurisdiction  means 
the  power  to  hear  and  determine  the  particu- 
lar case  presented  for  consideration,  as  well 
as  to  make  such  orders  and  to  render  such 
a  judgment  tiierein  as  the  law  authorizes  In 
the  class  of  cases  to  which  It  belongs.  State 
V.  District  Court  of  Second  Judicial  Dist, 
supra.  In  brief,  It  is  the  power  to  hear  and 
determine  the  questions  coram  judice  in  the 
particular  case.  It  therefore  follows  that  the 
conclusion  reached  and  the  Judgment  ren- 
dered in  the  particular  case  may  be  either 
riglit  or  wrong,  and  still  Jurisdiction  be  in  no 
wise  exceeded  (State  v.  Board  of  Oom'rs  of 
Uavalli  Co.,  21  Mont.  469,  54  Pac.  939);  other- 
wise, the  making  of  an  erroneous  order  or 
judgment  In  any  case  would  be  an  excess  of 
juriiidictlon  in  the  sense  tliat  It  would  be  the 
determination  of  a  question  coram  non  judtce. 
The  district  court  was  called  upon  to  decide 
upon  the  legality  of  the  Imprisonment  of 
Ramsey.  Having  Issned  the  writ  and  caused 
the  complainant  to  be  produced  before  it,  it 
was  authorized  and  required  to  pass  upon  the 
question  thus  presented;  and  it  is  immateri- 
al, upon  this  inquiry,  whether  It  decided  the 
question  right  or  wrong.  The  order  having 
been  made  that  the  complainant  be  released, 
this  was  an  adjudication  that  the  imprisoa- 
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ment  was  unlawful;  and  this  adjudication, 
though  not  binding  as  a  precedent  upon  any 
«ther  court,  was  final  and  concluslTe  for  all 
jiui'puses  upon  this  application  (Grady  ▼.  Su- 
perior Court,  64  Cal.  155,  30  Pac.  615;  Ex 
parte  Jilz,  64  Mo.  205;  Case  of  Yates,  6  Johns. 
337);  and  It  makes  no  difCerence  whether  the 
order  was  based  upon  tb&  ground  that  the 
notary  had  no  power  to  commit  the  witness, 
or  whether,  upon  the  merits  of  the  case,  no 
contempt  was  committed.  Therefore,  while 
no  appeal  might  be  taken  from  the  order 
(State  V.  Kennle,  24  Mont  — ,  60  Pac.  589), 
and  there  was  no  other  plain,  speedy,  and 
adequate  remedy,  still  the  order  was  not  in 
eccess  of  Jurisdiction  in  the  sense  that  It 
was  a  decision  of  a  matter  coram  non  Judice. 
Counsel  for  plaintiff  argues  that  this  conclu- 
don  should  not  be  reached,  for  the  reason 
that  it  might  lead  to  deplorable  results.  He 
instances  the  Judge  of  the  Third  district,  in 
which  our  state  prison  is  situated,  and  points 
out  how  this  Judge  might,  under  a  misap- 
prehension of  the  law,  release  many  of  the 
conylcted  criminals  confined  therein,  thus  set- 
ting at  naught  the  solemn  adjudications  of 
guilt  by  the  other  district  courts  throughout 
the  state  and  by  this  court.  As  a  case  in 
point,  be  cites  State  v.  Brantly,  20  Mont  173, 
SO  Pac.  410,  in  which  he  says  a  gross  wrong 
would  have  been  done  but  for  the  timely  in- 
terposition of  this  court  by  means  of  certi- 
orari to  annul  the  order  of  release  made  by 
the  district  court  We  think,  however,  that 
the  fears  of  counsel  are  more  Imaginary  than 
real.  As  we  shall  presently  see,  this  court 
has  ample  power,  under  its  constitutional 
grant  of  supervisory  control  over  the  district 
courts,  to  prevent  any  such  disaster.  Be- 
sides, we  must  presume  that  the  district 
courts  will  do  their  duty,  and  that  the  cases 
where  gross  and  palpable  wrong  is  done  or 
attempted  are  and  will  be  rare  exceptions, 
and  not  the  rule.  We  may  not,  therefore,  lay 
'down  a  rule  which  Implies  that  those  courts 
are  not  sensible  of  their  Important  duties,  and 
^re  not  disposed  to  administer  the  law  in 
accordance  with  the  principles  of  reason  and 
Justice.  Furthermore,  a  different  conclusion 
■would  deprive  these  courts  in  a  large  measure 
of  the  power  granted  to  them  under  the  con- 
stitution, and  would  lay  down  the  rule  that 
In  babeas  corpus  proceedings  at  least  they 
must  decide  right  always  or  be  held  to  have 
exceeded  their  Jurisdiction.  In  our  opinion, 
the  case  of  State  v.  Brantly  was  decided  up- 
on a  misconception  of  the  functions  of  the 
writ  of  certiorari.  The  decision  is  based  up- 
on the  theory  that  the  district  court  exceeded 
Its  Jurisdiction,  because.  It  being  made  to 
appear  that  the  prisoner,  Day,  was  held'  by 
virtue  of  process  issued  upon  a  final  Judg- 
ment of  a  court  of  competent  criminal  Juris- 
diction, that  coort  presumed  to  decide  the 
contrary.  This  was  tantamount  to  a  declara- 
tloo  that  the  latter  court  should  not  have 
-entertained  the  application  of  the  prisoner  at 
an.    It  Is  proper  to  say.  however,  that  oo 


question  was  made  by  counsel  at  the  bearing 
in  this  court  as  to  the  propriety  of  the  pro- 
ceeding; the  court  assuming  that  if  the  dis- 
trict court  was  In  the  wrong,  it  exceeded  Its 
Jurisdiction.  Under  the  weight  of  authority 
the  case  was  correctly  decided  upon  the  ques- 
tion considered,  and,  had  the  annulment  of 
-the  order  of  release  been  accomplished  by  an 
exercise  of  the  constitutional  power  of  super- 
visory control,  such  action  might  have  been 
Justified  under  the  rule  laid  down  in  some  of 
the  cases  cited  by  counsel  on  the  bearing  of 
this  case.  Ex  parte  Good,  19  Ark.  410;  State 
V.  Hemdon.  107  N.  C,  934.  12  S.  E.  208;  Ex 
parte  Croom,  19  Ala.  501;  In  re  Knox,  64 
Ala.  463;  In  re  Booth,  3  Wis.  1;  Field  v. 
Putman.  22  Ga.  93.  But  these  cases  were 
decided  under  constitutional  and  statutory 
provisions  materially  difTerent  from  ours,  and 
are  not  deemed  of  binding  authority.  The 
writ  used  as  it  was  in  State  v.  Brantly,  was 
Wrested  from  its  legitimate  functions,  and 
made  to  accomplish  an  object  for  which  It  is 
inappropriate;  for  the  case  is  rested  expressly 
upon  the  ground  that  the  district  court  had 
no  Jurisdiction  to  order  the  prisoner  released. 

2.  What  has  been  said  in  the  foregoing 
paragraph  disposes  of  this  case,  and  we 
would  rest  here  were  it  not  for  the  fact  that 
counsel  for  relator  so  earnestly  Insists  that, 
though  we  should  reach  the  conclusion  stat- 
ed, we  should  nevertheless,  in  this  case,  an- 
nul the  order  of  the  district  court  by  the  ex- 
ercise of  our  supervisory  power,  on  the 
ground  that  It  was  made  In  violation  of  law. 
The  defendant  Interposes  the  objection  that 
the  clause  of  the  constitution  conferring  up- 
on this  court  a  supervisory  control  over  in- 
ferior courts  is  not  self -executing;  that  this 
power  must  by  the  express  provision  of  the 
constitution,  be  exercised  "under  such  regu- 
lations and  limitations  as  may  be  prescribed 
by  law,"  and  not  otherwise;  and  that  as 
the  legislature  has  prescribed  certain  regu- 
lations and  limitations  under  which  the  wxit 
of  certiorari  may  be  used  to  inquire  Into 
questions  of  Jurisdiction  only,  we  may  not 
pervert  the  writ  from  this  use  to  review  and 
correct  mere  errors  appearing  upon  the  rec- 
ord certified  to  this  court.  The  contention 
is  also  made  that  a  notary  has  no  power  to 
commit  a  witness  for  contempt  This  brings 
to  our  attention  the  power  and  Jurisdiction 
of  this  court  as  declared  in  sections  2,  3,  art 
8,  Const,  which  follow: 

"Sec.  2.  The  supreme  court  except  as  oth- 
erwise provided  in  this  constitution,  shall 
have  appellate  Jurisdiction  only,  which  shall 
be  co-extensive  with  the  state,  and  shall 
have  a  general  supervisory  control  over  all 
Inferior  courts,  under  such  regulations  and 
limitations  as  may  be  prescribed  by  law. 

"Sec.  3.  The  appellate  Jurisdiction  of  the 
supreme  court  shall  extend  to  all  cases  at 
law  and  in  equity,  subject  however,  to  such 
limitations  and  regulations  as  may  be  pre- 
scribed by  law.  Said  court  shall  have  power 
in  its  discretion  to  Issue  and  to  hear  and  de- 
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termlne  write  of  habeas  corpus,  aumdamus, 
quo  warranto,  certiorari,  prohibition  and  in- 
junction, and  such  other  original  and  reme- 
dial writs  as  may  be  necessary  or  proper  to 
the  complete  exercise  of  its  appellate  Juris- 
diction. When  a  Jury  Is  required  in  the  su- 
preme court  to  determine  an  issue  of  fact, 
said  court  shall  have  power  to  summon  sucti 
Jury  in  such  manner  as  may  be  provided  by 
law.  Each  of  the  Justices  of  the  supreme 
court  shall  have  power  to  issue  writs  of  ha- 
beas corpus  to  any  part  of  the  state  upon  pe- 
tition by  or  on  behalf  of  any  person  held  In 
actual  custody,  and  may  make  such  writs 
returnable  before  himself,  or  the  supreme 
court,  or  before  any  district  court  of  the 
state,  or  any  Judge  thereof;  and  such  writs 
may  be  heard  and  determined  by  the  Justice 
or  court,  or  Judge,  before  whom  they  are 
made  returnable.  Each  of  the  Justices  of 
the  supreme  court  may  also  issue  and  bear 
and  determine  writs  of  certiorari  in  proceed- 
ings for  contempt  in  the  district  court,  and 
such  other  writs  as  he  may  be  authorized  by 
law  to  issue." 

Upon  a  proper  construction  of  these  sec- 
tions depends  the  disposition  of  counsel's  con- 
tention. As  we  understand  them,  they  confer 
upon  this  court:  (1)  Appellate  Jurisdiction, 
which  Is  coextensive  with  the  state;  (2)  a 
general  supervisory  control  over  all  inferior 
courts;  (3)  discretionary  power  to  issue,  hear, 
and  determine  the  various  writs  enumerated; 
and  (4)  the  power  to  issue,  hear,  and  deter- 
mine such  other  orIg;ina1  and  remedial  writs 
as  may  be  necessary  and  proper  to  a  complete 
exercise  of  the  appellate  Jurisdiction.  The 
fourth  power  enumerated  seems  to  be  entire- 
ly unnecessary,  and  appears  to  have  been 
added  out  of  abundance  of  caution,  so  that 
this  court  might  not  be  embarrassed  by  any 
question  as  to  a  want  of  means  to  aid  in  the 
complete  exercise  of  its  appellate  Jurisdic- 
tioB.  To  this  provision  we  shall  refer  la- 
ter. We  shall  most  conveniently  consider 
first  briefly  the  nature  and  purposes  of  these 
powers.  Though  there  has  been  no  decision 
In  this  state  defining  the  limits  to  which  the 
review  on  appeal  shall  go,  the  practice  and 
procedure  provided  by  law  and  the  character 
of  relief  uniformly  granted  by  this  court 
thereunder  since  its  creation  have  establish- 
ed the  proposition  that  this  court  has  no  pow- 
er to  try  questions  of  fact,  and  render  there- 
6n  such  Judgment  as  should  have  been  ren- 
dered by  the  trial  court  This  was  declared 
to  be  the  rule  by  the  territorial  supreme 
court  to  which,  under  section  9  of  the  organic 
act  "writs  of  error,  bills  of  exceptions,  and 
appeals,"  were  allowed  under  such  regula- 
tions as  should  be  prescribed  by  law.  Bark- 
ley  V.  Tleleke,  2  Mont  435;  Chumascro  y. 
Vial,  S  Mont  376;  Ingalls  v.  Austin,  8  Mout 
333,  20  Pac.  63T.  At  the  time  of  the  adoption 
of  the  constitution  in  1889  substantially  the 
same  procedure  which  had  been  provided  by 
the  legislature  under  the  practice  act  at  the 
time  of  these  decisions  was  continued  In 


force  by  that  Instrument  (Schedule  1.)  It 
was  re-enacted  substantially  In  the  0>de  of 
1885,  and  the  decisions  thoreunder  have  been 
in  conformity  with  the  rule  declared  in  the 
early  cases.  Barden  t.  Montana  Club,  10 
Mont  330,  25  Pac.  1042,  11  U  B.  A.  593,  cit- 
ing the  foregoing,  cases;  Boot  v.  Davis,  10 
Mont  228,  25  Pac.  105;  Bank  v.  Greenhood. 
16  Mont  395,  41  Pac.  250,  851;  Pearson  t. 
Harper,  16  Mont  143,  40  Pac  171;  State  t. 
i  Hurst  23  Mont.  484,  58  Pac.  911:  For  more 
than  10  years  this  court  has  proceeded  upon 
the  assumption  that  while  it  derives  its  ap- 
pellate powers  from  the  constitution,  these 
powers  are  In  no  respect  different  In  extent 
from  those  possessed  by  its  predecessor,  the 
territorial  court  and  that  they  are  to  be  In- 
terpreted and  applied  In  the  light  of  the  con- 
ditions existent  at  the  date  of  adoption  of 
that  Instrument;  in  other  words,  the  extent 
of  the  power  and  the  character  of  relief 
granted  has  become  established  and  defined 
by  uniform  contemporaneous  construction. 
Lord  V.  Dunster,  TO  Cal.  477,  21  Pac.  866; 
Styles  V.  Tyler,  64  Conn.  432,  80  Atl.  165. 

The  grant  of  the  appellate  Jurisdiction  from 
its  very  nature  Implies  also  all  the  instru- 
mentalities necessary  to  make  it  effective. 
"It  Is  an  established  doctrine  that  one  of  the 
essential  attributes  of  appellate  Jurisdiction 
and  one  of  the  inherent  powers  of  an  appel- 
late court  is  the  right  to  make  use  of  all  the 
writs  known  to  the  common  law,  and.  If  nec- 
essary, to  invent  new  writs  or  proceedings  In 
order  to  suitably  exerdse  the  Jurisdiction 
conferred."  Wheeler  v.  Irrigation  Co.,  9 
Colo.  248,  11  Pac.  103.  We  cite  to  this  point 
also:  Attorney  General  v.  Chicago  &  N.  W. 
By.  Co.,  33  Wis.  425;  State  v.  Archibald 
(N.  D.)  66  N.  W.  234;  U.  S.  v.  Dubuque  Co. 
Com'rs,  1  Morris,  31.  The  phrase,  "and  shall 
have  a  general  supervisory  control  over  all  In- 
ferior courts,"  contains  a  clear  grant  of 
power.  It  is  also  distinct  and  separate  from 
the  appellate  Jurisdiction.  This  is  made 
manifest  by  the  language  used.  This  clause 
and  the  one  conferring  appellate  Jurisdiction 
are  co-ordinate,  each  being  Independent  of 
the  other,  neither  limiting  nor  qualifying  in 
any  way  the  meaning  of  the  other,  and 
both  being  qualified  to  the  same  extent  by 
the  concluding  clause,  "under  such  regulations 
and  limitations  as  may  be  prescribed  by  law." 
Any  other  view  would  lead  to  the  conclusion 
either  that  the  second  clause  was  Intended 
as  a  mere  qualification  of  the  first  (which  the 
situation  of  the  clauses  in  the  sentence  will 
not  permit),  or  that  the  latter  clause  Is  a 
mere  nudum  verbum  (which  would  be  viola- 
tive of  the  familiar  canon  of  construction 
that  a  statute  or  constitution  must  be  so  con- 
strued that  every  word  of  It  may  be  made 
operative.  If  It  is  practicable  to  malce  it  so). 
State  V.  Began,  22  Mont  384,  56  Pac.  818; 
Cooley,  Const  Llm.  72;  Hyatt  v.  Allen,  54 
CaL  353;  Story,  Const  Law,  {  451.  A  similar 
clause  Is  found  in  thr  '>onsUtutlons  of  many 
of  the  states  of  the  Union,  and,  we  believe. 
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Om  courts  unanimously  agree  that  the  rarloua 
constitutional  conTentlons  used  the  lang^ge 
pniposely  to  confer  a  power  separate  and  In- 
dependent of  any  other  power  to  meet  ex- 
igencies to  which  the  ordinary  appellate  i)ow- 
era  of  the  court  are  not  commensurate.  A^ 
tomey  General  ▼.  Blossom,  1  Wis.  317;  Same 
T.  Chicago  ft  N.  W.  Ky.  Co..  35  Wis.  425; 
State  T.  Johnson  (Wis.)  79  N.  W.  1081;  Whee- 
ler ▼.  Irrigation  Co.,  9  Colo.  248,  11  Pac.  103; 
City  of  Huron  ▼.  Campbell  (S.  D.)  68  N.  W. 
182;  Vine  r.  Jones  (8.  D.)  82  N.  W.  82; 
State  ▼.  Archibald  (N.  D.)  65  N.  W.  234; 
State  T.  Lezams,  36  La.  Aon.  578;  In  re 
Ingersoll,  SO  La.  Ann.  748,  23  South.  889; 
Bx  parte  Croom,  19  Ala.  561;  People  ▼.  Court 
of  Appeals  (Colo.  Sup.)  61  Pac.  592;  Peo- 
ple ▼.  Richmond,  16  Colo.  278,  26  Pac.  929. 
It  ia  well  said  of  this  power  In  the  last  case 
dted:  "It  Is  hardly  necessary  to  add  that  the 
'snperlntendlng  control'  given  by  the  constl- 
tatlonal  provision  now  under  consideration 
refers  primarily  to  courts,  not  to  parties 
or  cases.  Its  purpose  is  to  keep  the  courts 
themselves  'within  bounds,'  and  to  Insure 
the  harmonions  working  of  onr  Judicial  sys- 
tem. It  was  not  designed  to  secure  the  re- 
view of  Judgments  in  connection  with  or- 
dinary appellate  Jurisdiction;  and,  in  so  far 
as  the  rights  of  suitors  Is  particular  causes 
may  be  affected,  the  effect  is  incidental 
jmrely.  To  say  the  'superintending  control' 
was  Intended  to  include  ordinary  appellate 
power  Is  to  render  the  preceding  clauses  su- 
perfluous in  so  far  as  they  constitnte  a  grant 
of  such  power."  Nor  is  this  power  to  be  con- 
fomided  with  the  other  original  Jurisdiction 
conferred  by  the  third  grant  This  clause 
was  examined  by  this  court  in  Re  MacKnight, 
11  Mont  128,  27  Pac.  83&  In  that  case  the 
contention  was  made  that  the  authorization 
to  Issue  the  six  writs  enumerated  was  not 
intended  as  a  grant  of  original  Jurisdiction, 
but  that  they  should  be  issued  in  aid  of  ap- 
pellate Jurisdiction  only.  It  was  there  point- 
ed out  however,  that  the  argument  of  coun- 
sel was  not  only  Inconsistent  with  the  nap 
ture  of  the  writs  themselves  as  original  writs, 
always  used  for  certain  well-known  and  well- 
defined  purposes,  but  that  the  writs  them- 
selves—some of  tbem  at  least— are  wholly 
nnsulted  for  the  performance  of  the  office  to 
which  it  was  sought  to  limit  them.  The  ar- 
gument in  tlie  opinion  as  to  tiie  well-deflned 
character  of  these  writs  and  the  purposes 
t<x  which  they  have  ever  been  used— that  is, 
as  original  prerogative  writs— Is  conclusive  as 
to  the  character  of  the  iwwer  this  court 
should  exercise  through  them,  except  as  to 
the  writ  of  Injunction.  This  appears  to  have 
been  Intended  for  some  undefined  use  differ- 
ent from  its  apprc^riate  function  under  the 
old  equity  practice.  The  fact  that  this  writ 
la  enumerated  with  fire  other  writs  totally 
different  in  their  nature  and  functions,  with 
so  appropriate  Jurisdiction  conferred  there 
or  elsewhere  in  the  constitution  indicating 
that  tt  was  intended  to  be  used  as  an  aid 


to  Jurisdiction,  rather  than  as  the  foundation 
of  Jurisdiction,  Just  as  its  associates  were  In- 
tended to  be  used,  seems  to  have  escaped  the 
attention  of  the  court  entirely.  The  peculiar^ 
ity  of  the  provision  in  including  the  injunc- 
tion In  this  list  of  original  writs,  and  the 
functions  thus  assigned  to  it  standing,  as 
It  does,  divorced  from  its  old  associates.  Is 
fully  considered  In  Attorney  General  ▼.  Chi- 
cago &  N.  W.  Ry.  Co.,  35  Wis.  423.  It  is 
there  held  that  It  Is  assigned  a  new  duty, 
and  Is  to  be  used  as  a  prerogative  or  quasi 
prerogative  writ  where  It  Is  a  proper  remedy 
In  matters  publld  Juris  at  the  instance  of 
the  attorney  general,  but  not  in  suits  between 
private  parties.  The  same  was  said  of  all 
these  writs  In  Attorney  General  v.  Blossom, 
1  Wis.  317,  and  these  cases  were  followed 
by  Mr.  Justice  Corliss  in  State  v.  Archibald 
(N.  D.)  66  N.  W.  234.  The  writ  of  injunc- 
tion has  heretofore  issued  from  this  court  as 
an  original  writ  at  the  instance  of  private 
parties  in  election  cases,  as  the  only  suitable 
remedy,  though  the  propriety  of  the  practice 
was  never  settled  by  express  adjudication 
until  the  decision  In  State  v.  Moran  (at  the 
present  term)  63  Pac.  390;  State  v.  Rotwitt 
18  Mont  602,  46  Pac.  370;  Same  v.  Tooker, 
18  Mont.  540,  46  Pac.  530;  Same  r.  Johnson, 
18  Mont  548,  4G  Pac.  533;  Same  v.  Bailey, 
18  MoDt  554,  46  Pac  1116;  Same  v.  John- 
son, IS  Mont  556,  46  Pac.  440;  Same  t. 
Reek,  18  Mont  657,  46  Pac.  438;  Same  v. 
Fisher,  18  Mont  560.  46  Pa&  1117.  But 
whatever  may  be  Its  legitimate  uses,  the 
briefest  exan^nation  of  it  and  all  the  others 
shows  that  they  are  intended  to  be  used  by 
this  court  in  Its  discretion  as  original  writs, 
each  in  its  appropriate  function,  and  not 
merely  as  instrumentalities  for  the  exercise 
of  any  other  Jurisdiction.  They  are  unsuita- 
ble as  a  dass  for  supervisory  purposes  with- 
in the  meaning  of  the  provision.  AU,  except 
'the  writ  of  injunction, had  well-defined  uses  at 
the  common  law,  and  all,  except  this  and  the 
writ  of  quo  warranto,  had  been  in  use  un- 
der the  territorial  government  performing 
their  common-law  functions  for  many  years  at 
the  time  the  constitution  was  adopted.  None 
of  them,  except  certiorari  and  prohibition, 
go  exclusively  to  courts,  or  tribunals,  or  of- 
ficers exercising  Judicial  functions,  and  these 
two  have  always  been  limited  to  an  inquiry 
into  questions  of  Jurisdiction  only.  State  v. 
District  Court,  24  Mont  — ,  62  Pac.  820; 
Same  ▼.  Hogan,  24  Mont  — ,  62  Pac  493; 
Same  v.  District  Court.  22  Mont  220,  56  Pac. 
219.  They  are  in  no  sense  of  the  term  writs 
suitable  for  the  purpose  of  correction  and  re- 
vision upon  mere  errors  in  procedure.  The 
writ  of  habeas  corpus  never  goes  to  courts, 
but  to  Individuals  only,  to  inquire  into  the 
legality  of  the  imprisonment  complained  of. 
The  writ  of  quo  warranto  also  goes  to  an 
individual  to  ingiUre  by  what  authority  he 
usurps  an  office  or  exercises  a  public  fran- 
chise. Mandamus  compels  the  performance 
of  an  act  on  the  part  of  a  tribunal,  board. 
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or  person  which  the  law  enjoins  as  a  duty 
resulting  from  an  office,  trust,  or  station,  but 
is  never  used  to  correct  errors  merely,  or  to 
control  discretion.  The  writ  of  injunction 
also  goes  'to  persons,  and  not  to  courts,  wheth- 
er it  be  limited  to  questions  publicl  juris  or 
extended  to  the  adjustment  of  private  rights. 
While  this  court  may  use  any  of  these  writs 
which  are  appropriate  as  aids  in  the  exercise 
of  its  other  powers,  it  may  not  pervert  them 
from  their  legitimate  uses,  or  restrict  their 
uses  to  purposes  for  which  they  were  not  in- 
tended. The  constitution  confers  powers  to 
be  exercised  by  them,  and  we  must  not  pre- 
scribe limits  where  there  are  none,  nor  as- 
sume authority  where  none  is  conferred.  We 
are  authorized  to  issue  these  writs,  in  our 
discretion,  for  whatever  purpose  they  are 
suitable,  without  limitation  or  qualification. 
Both  the  other  grants  are  "under  such  regula- 
tions and  limitations  as  may  be  prescribed 
by  law."  As  the  appellate  Jurisdiction  was 
granted  for  the  purpose  of  revision  and  cor- 
rection, and  the  original  -  jurisdiction  under 
these  writs  was  granted  to. enable  us  to  ren- 
der such  relief  as  Is  appropriate  under  them, 
so  the  supervisory  power  was  granted  to 
meet  emei^encles  to  which  those  other  pow- 
ers and  Instrumentalities  are  not  commen- 
surate. It  is  Independent  of  both,  and  was 
designed  to  Infringe  upon  the  functions  of 
neither.  It  has  Its  own  appropriate  func- 
tions, and,  without  undertalsing  to  define  par- 
ticularly what  these  functions  are,  we  think 
one  of  them  is  to  enable  this  court  to  con- 
trol the  course  of  litigation  In  the  Inferior 
courts  where  these  courts  are  proceeding 
within  the  jurisdiction,  but  by  a  mistake  of 
law,  or  willful  disregard  of  it,  are  doing  a 
gross  injustice,  and  there  is  no  appeal,  or 
the  remedy  by  appeal  is  Inadequate.  Under 
such  circumstances,  the  case  being  exigent, 
no  relief  could  be  granted  under  the  other 
powers  of  this  court,  and  a  denial  of  d 
speedy  remedy  would  be  tantamount  to  a 
denial  of  justice.  Cases  may  arise  also 
where  some  relief  could  be  granted  under 
some  one  of  the  other  original  writs  named: 
but  such  relief  would  not  be  complete  and 
adequate  twcause  of  some  error  which  could 
not  be  corrected  by  means  of  the  limited 
functions  of  the  particular  writ,  while  the 
supervisory  power  is  imllmited  In  the  means 
at  our  disposal  for  Its  appropriate  exercise. 

This  brings  us  to  the  consideration  of  the 
question  whether  the  power  is  dormant,  un- 
der the  restrictions  of  the  clause,  "under  such 
regulations  and  limitations  as  may  be  pre- 
scribed by  law,"  in  the  absenct  of  procedure 
provided  by  the  legislature.  Wnlle  the  legis- 
lature cannot  decrease  the  powers  granted  by 
the  constitution,  this  clause  evidently  Intend- 
ed that  that  body  should  provide  the  mode  of 
procedure  to  be  employed,  by  which,  and  the 
limitations  as  to  time  Within  wlilch,  both 
these  powers  should  be  Invoked;  for,  though 
the  power  of  the  court  is  plenary.  It  cannot 
be  exercised  until  a  mode  for  Us  exercise  has 


been  provided.  Tet,  by  this  statement  we  do 
not  concede  that  the  legislature,  by  failure 
to  act,  can  render  these  iMwers  of  no  avail. 
It  is  a  question  worth  consideration  whether, 
in  the  absence  of  action  on  its  part,  this 
court  has  the  power  to  establish  rules  for  the 
exercise  of  Its  appellate  and  supervisory  pow- 
ers. Some  procedure  must  be  provided  by 
which  the  Individual  litigant  may  avail  him- 
self of  the  relief  which  the  court  has  power 
to  grant.  It  is  in  this  sense  that  an  appeal  is 
the  creature  of  the  statute,  and  that  the  right 
to  It  does  not  exist  unless  It  is  provided  for. 
Hayne,  New  Trial  &  App.  {  181;  Appeal  of 
Houghton,  42  Cal.  52.  This  holding  we  be- 
lieve to  be  soimd,  and  in  conformity  with 
the  weight  of  authority.  Story,  ConsL  S 
1773;  In  re  Rules  Relative  to  Original  Cases 
(Neb.)  58  N.  W.  W5;  W^orks,  Jur.  170;  Teas 
V.  Robinson,  11  Tex.  777;  People  v.  Rich- 
mond, 16  Colo.  274,  26  Pac.  929.  By  analogy 
the  same  observations  apply  to  our  supervi- 
sory power.  But  conceding,  for  the  sake  of 
argument,  that  this  court  has  no  power  to 
proceed  In  the  absence  of  legislative  action, 
we  find  ample  provision  in  the  Code  for  the 
exercise  of  this  power.  Section  205  of  the 
Code  of  Civil  Procedure  provides:  "When 
jurisdiction  Is,  by  the  constitution  or  this 
Code,  or  any  other  statute,  conferred  on  a 
court  or  judicial  officer,  all  the  means  nec- 
essary to  carry  Into  effect  are  also  given; 
and  in  the  exercise  of  this  jurisdiction,  if  the 
course  of  proceeding  be  not  specifically  point- 
ed out  by  this  Code  or  the  statute,  any  suit- 
able process  or  mode  of  proceeding  may  be 
adopted  which  may  appear  most  conformable 
to  the  spirit  of  this  Code."  The  legislature 
having  fully  provided  for  appeals,  and  recog- 
nizing the  difficulty  to  be  met  with  in  defin- 
ing the  supervisory  power  and  the  mode  of 
Its  exercise,  thus  left  it  to  this  court  upon 
proper  occasion  to  adopt  such  means  as 
would  seem  to  It  to  meet  the  exigencies  of 
the  case;  for  there  is  no  other  jurisdlctirai 
vested  in  this  court  for  which  ample  provi- 
sion is  not  made  either  by  law  or  the  consti- 
tution Itself,  and  the  section  Is  of  no  signifi- 
cance unless  It  has  reference  to  the  jurisdic- 
tion In  question.  At  any  rate,  the  provision 
Is  broad  enough  to  cover  the  exercise  of  the 
power,  and  we  hold  that,  if  any  legislation 
is  needed,  this  section  Is  ample  to  authorize 
Its  use  In  Its  utmost  vigor.  As  we  have  seen, 
however,  the  writ  of  certiorari  Is  not  a  suit- 
able means  for  the  exercise  of  supervisory 
control  In  this  case,  for  the  reason  that  there 
has  been  no  excess  of  jurisdiction.  This  pre- 
cludes any  relief  under  this  writ.  It  must  be 
conceded  that  in  State  v.  District  Court,  22 
Mont.  220,  56  Pac.  219,  there  Is  an  Intimation 
contrary  to  the  view  we  here  take,  but  the 
statement  in  that  case  containing  this  InU- 
matlon  Is  a  dictum,  not  necessary  nor  perti- 
nent to  the  question  there  under  discnsalon. 
The  question,  therefore,  arises,  what  Is  the 
proper  instrument  by  which  to  exercise  this 
power?    The  only  answer  is  that  it  must  be 
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framed  when  the  case  properly  arlsea,  and, 
for  waut  of  a  better  name,  may  be  denominat- 
ed a  snpervlBory  writ.  It  must  be  suitable, 
not  only  to  examine  Into  questions  of  juris- 
diction, but  It  must  also  extend  to  the  review 
of  errors  of  law  and  abuses  of  discretion 
within  the  limits  of  jurisdiction.  Upon  the 
facts  of  the  case  presented,  the  supervisory 
writ,  or  one  of  the  others,  might  be  granted, 
according  to  the  relief  to  which  the  applicant 
might  be  entitled.  The  supervisory  writ,  be- 
ing broader  in  Its  scope,  would  afford  relief 
by  restraining  the  inferior  court  to  the 
bounds  of  Jurisdiction,  or  compelling  a  per- 
formance of  duty,  as  well  as  by  a  correction 
of  errors  and  abuses  of  discretion  requiring 
prompt  action;  but  relief -under  any  one  of 
tbe  other  writs  would  be  confined  to  the 
scope  of  the  particular  writ 

In  reaching  these  conclusions  we  have  not' 
overlooked  the  fact  that  the  courts  of  many 
of  the  states,  aa.appears  from  the  cases  cited, 
have  frequently  used  the  writs  of  certiorari 
and  mandamus  as  supervisory  writs.  We  do 
not  feel  inclined  to  follow  them,  for  this 
course  would,  under  our  view  of  the  well- 
Bettled  functions  of  these  writs  In  this  juris- 
diction, be  an  unauthorized  use  of  them.  It 
therefore  follows  that,  though  the  district 
court  may  have  erred  in  releasing  the  wit- 
ness Ramsey,  we  have  no  power  to  review  its 
action  under  the  writ  of  certiorari,  because 
It  was  acting  within  tbe  bounds  of  its  ap- 
propriate jurisdiction,  and  not  in  excess  there- 
of. From  the  foregoing  considerations  it 
becomes  unnecessary  to  consider  the  question 
■whether  the  notary  had  power  to  commit  the 
■witness  for  tbe  alleged  contempt  This  ques- 
tion is  reserved.  The  writ  heretofore  issued 
la  vacated,  and  the  application  is  dismissed, 
at  the  cost  of  the  relator.    Dismissed 

PIGOTT  and  WORD,  JJ„  concui; 


<24  Mont  447) 

STATE  ex  rel.  LANNEN  et  al.  T.  ARMS, 

Oounty  aerk. 

(Supreme  Court  of  Montana.    Nov.  1,  1900.) 

■UBCTIONS— PARTY    CONVENTION— MINORITT— 
NOMINATIONS— OFFICIAL  BALLOT- 
PARTY  DESIGNATION. 

1.  A  minority  faction  of  a  political  party  of 
a  county  left  a  convention  and  formed  an  or- 
ganization, and  issaed  a  call  for  a  gnbeequent 
convention,   which   apparently   excluded   those 

{>recinct8  which  were  represented  by  the  seced- 
Dg  delegates;  but  primaries  were  held  in  every 
precinct  of  the  county,  except  six,  which  were 
only  entitled  to  seven  delegates,  and  five  of 
mich  precincts  were  represented  in  the  con- 
vention by  delegates  elected  to  the  former  con- 
vention. Beld,  that  the  convention  had  in 
pursuance  of  such  call  was  a  representative 
body,  entitled  to  have  its  nominations  placed 
on  ttie  official  ballot 

2.  Where  minority  delegates  elected  to  a 
county  Democratic  convention  secede  on  the 
xronnd  that  the  majority  faction  is  dominated 
by  corporate  influences,  and  cause  a  separate 
convention  to  be  called,  at  which  a  ticket  des- 
ignated as  the  "Bryan  Democratic  Ticket"  is 
nominated,  such  ticket  is  entitled  to  a  place  on 

63  P.-2a 


the  official  ballot  under  such  designation,  since 
there  is  a  sufficient  distinctive  principle  in  such 
designation,  in  connection  with  tbe  facts,  to 
warrant  the  conclusion  that  the  differences  are 
actual  and  substantial. 

Mandamus  by  tbe  state,  on  relation  of  Ed- 
ward Lannen  and  others,  against  Daniel 
Arms,  county  clerk  and,  recorder,  to  restrain 
defendant  from  having  printed  on  tbe  official 
ballot  a  ticket  designated  as  tbe  "Bryan 
Democratic  Ticket"    Petition  dismissed. 

T.  J.  Walsh,  for  relators.  N.  W.  McDon- 
nell and  J.  B.  Clayberg,  tor  respondent 

BRANTLY,  O.  J.  Original  applicaOon  for 
injunction  to  restrain  the  defendant  as  clerk 
of  Granite  county,  from  printing  upon  the 
official  ballot  a  ticket  designated  as  the  "Bry- 
an Democratic  Ticket."  Under  an  order  to 
show  cause,  the  defendant  appeared  and 
filed  an  answer  admitting  many  of  the  alle- 
gations of  the  petition,  but  controverting 
others,  and  setting  up  matters  In  avoidance. 
To  this  relators  interposed  a  general  demur- 
rer,  and  upon  the  questions  arising  out  of  the 
facts  thus  admitted  the  parties  rested.  These 
admitted  facts  are:  The  county  Democratic 
convention,  under  regular  call  of  the  central 
committee,  assembled  at  the  court  bouse  in 
the  city  of  Phillipsburg  on  September  17, 
liKK),  and,  after  selecting  delegates  to  tbe 
state  convention  to  meet  in  Helena  on  the 
19th,  adjourned  to  October  Ist  at  which  time 
tbe  relators  Lannen  and  Lucas  were  selected 
as  candidates  for  tbe  legislature,  and  the 
other  relators  for  the  various  county  offices, 
A  proper  certificate  of  these  nominations  was 
filed  with  defendant  There  were  two  fac- 
tions In  this  convention,  the  points  of  differ- 
ence between  them  growing  out  of  charges  by 
19  of  the  43  delegates  composing  it  that  tbe 
majority  faction  was  dominated  by  corporate 
influences  which  Intermeddled  in  the  admin- 
istration of  the  affairs  of  the  state.  These  19 
delegates,  being  in  the  minority,  withdrew 
from  the  convention  on  September  17th,  and, 
proceeding  to  the  city  hall,  organized  another 
convention.  After  appointing  delegates  to 
the  state  convention,  a  central  committee  waa 
selected.  The  -convention  adopted  as  Its 
party  designation  "Bryan  Democratic,"  and 
thereupon  the  persons  selected  as  chairman 
and  secretary  of  the  central  committee  for- 
mulated an  address  to  the  "Bryan  Demo- 
crats" of  the  county.  In  this  address  all  who 
believed  in  tbe  principles  of  the  Kansas  City 
platform  of  the  Democratic  party,  and  who 
were  opposed  to  corporate  control  of  county 
politics,  were  invited  to  Join  with  that  faction 
at  an  adjourned  meeting  of  the  convention  to 
be  held  at  the  opera  house  on  October  2d. 
Delegates  were  apportioned  among  the  vari- 
ous precincts  In  the  county,  and  all  precincts 
not  represented  in  the  convention  on  that  day 
were  invited  to  send  delegates.  The  conven- 
tlon  then  adjourned  to  October  2d.  In  the 
meantime  the  call  was  duly  published,  and 
In  pursuance  thereof  primaries  were  held  in 
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all  save  6  small  precincts  In  the  county. 
When  the  convention  assembled  on  October 
2d,  full  delegations  were  present  from  all  pre- 
cincts, except  1,  entitled  to  1  delegate;  and  5 
small  precincts,  entitled  to  6  delegates,  not 
holding  primaries,  were  represented  by  dele- 
gates who  attended  tlie  first  convention.  The 
remaining  14  of  the  19  bolting  delegates  at- 
tended as  members  of  the  delegations  from 
the  various  precincts  in  which  they  were 
chosen  tinder  the  regular  call.  The  conven- 
tion duly  organized,  and  nominated  candl- 
<dates  to  the  legislature  and  a  full  county 
ticket. 

The  defendant  insists  that  the  admitted 
facts  present  a  case  fairly  within  the  prin- 
ciple of  State  V.  Johnson,  18  Mont  556,  46 
Pac.  440,  and  that,  as  no  confusion. can  pos- 
sibly arise  from  the  presence  of  the  ticket  in 
question  upon  the  ballot,  the  contention  in- 
volved may  well  be  left  to  the  electors  to  de- 
cide. We  are  not  inclined  to  extend  the  prin- 
ciple of  this  case  to  circumstances  not  Identi- 
cal with  those  presented  therein.  The  situa- 
tion presented  in  that  case  was  anomalous, 
and  we  are  inclined  to  doubt  its  correctness, 
in  view  of  conclusions  reached  In  other  cases 
decided  at  the  present  term.  State  v.  Moran, 
63  Pac.  390.  But,  whether  correct  or  not,  we 
do  not  think  It  applicable  to  the  facts  pre- 
sented here.  There  the  convention  divided 
into  two  factions,  and  each  acted  without 
consulting  the  electors.  In  this  case  the  se- 
ceding faction,  not  content  to  act  alone,  pro- 
ceeded to  call  to  their  aid  representatives  of 
all  others  In  the  county  who  were  of  like 
mind.  It  is  true,  the  call  apparently  exclud- 
ed from  the  convention  called  for  October  2d 
the  electors  In  those  precincts  which  were 
represented  by  the  seceding  delegates;  yet, 
as  a  matter  of  fact,  primaries  were  held  In 
all  the  precincts  in  the  county,  except  six,  and 
these  were  entitled  to  only  seven  delegates. 
All  save  one  of  these  were  represented  by  the 
delegates  to  the  former  convention.  Apply- 
ing a  strictly  technical  rule,  we  would  •  be 
compelled  to  say  tliat  the  convention  was  not 
a  representative  body;  for,  in  so  far  as  any 
of  the  electors  were  excluded  from  r^resen- 
tation  under  the  call,  the  convention,  to  that 
•  extent,  was  not  representative;  bnt  adopting 
a  less  technical  view,  and  bearing  in  mind 
that  It  is  often  the  case  In  these  political 
meetings  that  persons  who  happen  to  be  pres- 
'  ent  from  localities  that  are  unrepresented  are 
permitted  to  take  part,  we  are  inclined  to 
think  the  assemblage  was  a  fairly  representa- 
tive one,  and  that  the  ticket  named  by  It  Is 
entitled  to  a  place  on  the  ballot.  To  state  the 
proposition  In  a  different  way,  we  are  not  so 
■well  satisfied  that  the  meeting  was  not  such 
a  representative  one  as  that  the  ticket  should 
be  omitted  from  the  ballot.  We  are  more  In- 
clined to  this  view  for  the  reason  that  It  per- 
mits the  people  of  a  particular  county  to  con- 
test the  control  of  their  local  affairs  npon 
distinctive  principles,  which  are  often  im- 
portant, but  of  local  Interest  only,  and  do  not 


concern,  except  in  a  very  remote  way,  the 
public  at  large.  There  seems  to  be  enough 
of  a  distinctive  principle  In  the  designation 
chosen  for  the  ticket,  as  interpreted  by  the 
circumstances  attending  the  factional  strife, 
to  warrant  the  conclusion  that  these  differ- 
ences were  actual  and  substantiaL  In  any 
event,  we  have  concluded  that  under  the 
facts  stated  the  relators  are  not  entitled  to 
the  relief  sought.  Accordingly  the  demurrer 
is  overruled  and  the  petition  dismissed  at  the 
costs  of  the  relators.    Dismissed. 

PIGOTT  and  WORD,  JJ.,  concur. 


(26  Mont.  1) 

STATE  ex  rel.   KING  et   al.   v.   DISTRICT 

COURT  OP  SECOND  JUDICIAL 

DIST.  et  al. 

(Supreme  Court  of  Montana.     Jan.  14,  1901.) 

CERTIORARI— COSTS  —  STENOGRAPHER'S    FEES 
—COSTS  OP  PRINTING  BRIEF. 

1.  The  fee  bill  of  the  clerk  of  the  supreme 
court,  as  provided  by  Pol.  Code,  S  872,  making 
no  provision  for  an  appearance  fee  in  special 
proceedings,  none  can  he  charged  by  the  clerk 
m  a  certiorari  proceeding. 

2.  Since,  under  Code  Civ.  Froc.  f  1943,  the 
clerk  of  the  court  to  which  a  writ  of  certiorari 
is  directed  must  return  the  transcript' required 
by  the  writ  to  the  court  out  of  which  the  writ 
issued,  tlie  outlay  incident  to  the  carriage  of 
the  return,  maps,  etc.,  should  be  ultimately 
borne  by  tne  party  whose  fault  occasioned  the 
expense. 

3.  The  cost  of  expressing  briefs  to  the  su- 
preme court  is  not  properly  taxable  as  part  of 
the  costs. 

4.  Under  Code  Qv.  Proc.  i  1866,  awarding 
the  legal  fees  paid  stenographers  for  per  diem 
or  for  copies  as  costs  to  the  party  entitled  to 
costs,  and  section  373,  prescribing  the  legal 
fees  of  Btenographera  for  copies  of  the  testi- 
mony transcribed  from  their  notes,  since  the 
clerk  cannot  transcribe  the  stenographic  notes 
into  longhand  the  fee  paid  the  stenographer 
for  such  transcription  is  chargeable  as  part  of 
the  costs. 

5.  The  expense  of  printing  briefs  in  the  su- 
preme court  is  chargeable  as  part  of  the  costs. 

6.  Fees  paid  stenographers  in  taking  dicta- 
tion of  briefs  for  the  supreme  court  and  type- 
writing them  are  not  taxable  to  the  defeated 
party. 

Certiorari  by  the  state,  on  the  relation  of 
Silas  F.  King  and  others,  to  the  district  court 
of  the  Second  Judicial  district  and  the  judge 
thereof.  Motion  for  retaxatlon  of  costs. 
Sustained  In  part. 

McBride  &  McBride  and  E.  W.  Harwood, 
for  relators.  McHatton  &  Cotter,  for  de- 
fendants. 

■  PIGOTT,  J.  A  writ  of  certiorari  was 
quashed  and  this  proceeding  dismissed  at  the 
costs  of  the  plaintiffs.  24  Mont.  — ,  62  Pac. 
820.  The  defendants  having  filed  their  mem- 
orandum of  costs,  the  plaintiffs  object  to  each 
item  therein  contained,  and  move  that  it  be 
disallowed  upon  the  groimd  that  It  is  not 
a  proper  charge  against  them.  No  sugges- 
tion Is  made  that  any  charge  is  unreasonable 
in  amount,  nor  that  the  expense  has  not  been 
actually  Incurred. 
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The  first  item  Is  $5  for  the  appearance  fee 
of  the  defendants  in  this  court  Upon  the 
authority  of  State  v.  Second  Judicial  DIst 
Ct.,  24  Mont  — ,  C2  Pac.  688,  this  charge 
must  be  rejected.  The  next  items  of  Tvhlch 
complaint  Is  made  are  charges  amoimting  to 
90  cents,  paid  to  an  express  compoiiy  for 
transmitting  the  return  and  maps  used  on 
the  hearing  in  the  district  court  to  illustrate 
the  testimony  of  ivitnesses  to  the  office  of 
the  clerk  of  the  supreme  court.  This  we  be- 
lieve to  be  a  reasonable  and  necessary  ex- 
pense incurred  for  the  purpose  of  lodging 
the  return  in  the  office  of  the  clerk;  for  in 
certiorari  proceedings  the  clerk  of  the  court 
to  which  the  writ  is  directed  must  return 
to  the  court  out  of  which  the  writ  has  issued 
the  transcript  required  by  the  writ  (section 
1913  of  the  Code  of  Civil  Procedure),  and  the 
outlay  incident  to  the  carriage  should  ulti- 
mately be  borne  by  the  party  whose  fault 
occasioned  the  expense.  But  the  charge  of 
00  cents  for  "express  on  briefs"  is  not  prop- 
erly taxable,  and  is  stricken  out  The  next 
item  is  "Stenographer's  fees,  transcript  in- 
cluded in  return,  125.00."  The  plaintiffs,  it 
seems,  con.sidered  that  the  evidence  taken 
at  the  hearing  4n  the  district  court  might, 
upon  their  theory  of  the  case,  be  deemed  ma- 
terial here.  It  further  appears  that  the  evi- 
dence embodied  In  the  transcript  was  taken 
down  in  shorthand  by  the  official  stenogra- 
pher at  the  hearing,  and  was  afterwards, 
by  request  of  the  defendants,  translated  Into 
longhand.  A  copy  of  the  translated  notes 
of  the  evidence  is  included  in  the  transcript 
certified  by  the  clerk.  Section  18GG  of  the 
Code  of  Civil  Procedure  provides:  "A  party 
to  whom  costs  are  awarded  in  an  action  is 
entitled  to  include  in  his  bill  of  costs,  his  nec- 
essary disbursements  as  follows:  •  •  • 
The  legal  fees  paid  stenographers  for  per  diem 
or  for  copies.  *  •  •"  Section  373  of  the 
same  Code  prescribes  the  legal  fees  of  ste- 
nographers for  copies  of  the  testimony  and 
proceedings,  written  out  at  length  or  in  nar- 
rative form  from  their  notes.  Under  these 
circumstances,  In  view  of  the  Inability  of 
the  derk  to  transcribe  the  phonographic 
notes  of  the  official  reporter,  we  think  this 
Item  should  not  be  stricken  out;  and  State 
r.  Second  Judicial  Dist  Ct.,  supra,  is  to  be 
distinguished  in  this  respect  from  the  present 
case,  for  in  the  former  the  matters  required 
to  be  returned  by  the  clerk  of  the  district 
court  were  copies,  which  he  could  make,  of 
the  records  In  his  office.  There  the  fee  paid 
to  the  clerk  was  not  authorized  by  law,  while 
here  the  fee  paid  to  the  official  stenographer 
is  expressly  pre8crll)ed  by  statute.  Another 
item  Is  a  charge  of  $18  for  printing  briefs 
filed  in  this  court.  Such  charge  is  taxable, 
according  to  the  course  and  practice  of  the 
supreme  court.  Ryan  v.  Maxey,  17  Mont 
1C4,  42  Pac.  760;  Walte  v.  Vinson,  18  Mont. 
410,  45  Pac.  552;  State  v.  Second  Judicial 
Dist  Ct,  supra.  The  last  item  is  $20  paid 
to  a  stenographer  for  taking  in  shorthand 


the  dictation  of  briefs  and  typewriting  them. 
This  is  not  a  legal  cost  or  disbursement  tax- 
able to  the  defeated  party.  It  is  disallowed. 
It  is  therefore  ordered  that  the  following 
Items  in  the  memorandum  be  disallowed: 
Appearance  fee  paid  to  the  clerk  of  the  su- 
preme court  ?5;  express  on  briefs,  00  cents; 
stenographer's  fees  In  preparing  briefs,  $20. 
The  other  items,  amounting  to  $43.00,  are 
allowed,  and  taxed  in  favor  of  the  defendants 
and  against  the  plaintiffs. 

BKANTLY,  C.  J.,  concurs.    MILBUBN,  J., 
not  sitting. 


(28  Colo.  129) 
CITY  OP  DENVER  v.   HYATT. 
(Supreme  Court  of  Colorado.     Dec.  17,  1900.) 

MUNICIPAL  CORPORATIONS— ACTION  FOR  IN- 
JURIES-DEFECTIVE SIDEWALK— PLEADING- 
EVIDENCE  —  INSTRUCTIONS  —  EXCEPTIONS- 
HARMLESS  ERROR-NEGLIGENCE— QUESTION 
P'OR  JURY— DAMAGES— EXCESSIVE  VERDICT- 
JURY   ACT— CONSTITUTIONALITY. 

1.  A  complaint  in  an  action  ngainst  a  cit.r  for 
injuriea  caused  by  defective  sidewalli  is  not  de- 
murrable because  it  fails  to  aver  that  the  city 
had  notice  of  the  defect,  where  the  eouipluiut 
shows  that  the  defect  was  plainly  visible,  and 
that  it  had  existed  for  two  months  prior  to  the 
accident,  which  was  ample  time  within  which 
tlie  city  should  have  discovered  the  defect  and 
repaired  it.  ' 

2.  Evidence  for  plaintiff  that  there  was  no 
light  at  the  intersection  of  streets  adjacent  to 
the  place  of  the  accident  was  properly  ii<imit- 
ted  on  the  issue  of  contributory  negligence,  in 
an  action  against  a  city  for  injuries  caused  by 
defective  sidewalk,  where  it  was  shown  that 
the  accident  occurred  at  night. 

3.  Trial  courts  should  require  counsel  to  speci- 
fy alleged  errors  in  instructions  given,  when  ex- 
ceptions are  taken;  but  where  this  is  not  re- 
quired, and  the  instructions  are  paragraphed, 
a  mere  exception  to  eaeh  instruction  separately 
is  sufficient,  if  allowed  in  that  form. 

4.  An  instruction  in  an  action  against  a  city 
for  injuries  caused  by  defective  sidewalk  which 
stated,  in  sul)8tnnce,  that  notice  of  the  defect, 
only,  would  be  ample  to  establish  negligence  on 
the  part  of  the  city,  was  harmless,  where  the 
undisputed  evid<>nce  showed  that  the  detect 
was  plainly  visible  and  had  existed  for  from 
a  month  to  a  year  and  a  half  prior  to  the  ac- 
cident. 

5.  The  undisputed  evidence  showed  that 
plaintiff  was  wholly  incapacitated  for  work 
from  the  time  of  the  accident  to  the  time  of  the 
trial;  that,  from  her  then  physical  cuuditiou, 
it  was  probable  that  she  would  he  prevented 
from  following  her  occupation  for  some  time 
to  come;  and  that  her  ability  in  that  respect 
might  lie  more  or  less  impaired  in  the  future. 
The  instructions  given  stated  that,  in  estimating 
her  damages,  her  loss  of  time  resulting  from 
the  injury,  and  also  loss  of  time  which  it  ap- 
peared she  would  be  compelled  to  Bustain  in  the 
future,  as  well  as  her  impaired  earning  ability 
in  consequence  of  such  injury,  both  past  and 
future,  should  be  considered,  and  that  her  loss 
of  capacity  to  perform  the  duties  of  lier  oc- 
cupation, and  the  eurniugs  which  she  lost  in 
consequence  thereof,  were  proiier  elements  to 
consider  in  estimating  the  dam.nges.  Held,  that 
the  instructions,  when  considered  in  connection 
with  the  evidence,  did  not  authorize  the  re- 
covery of  danuiges  for  both  loss  of  time  and 
impaired  earning  ability  covering  the  same  pe- 
riod. 

6.  In  nn  action  against  a  cit.v  for  injuries 
received,  it  was  not  error  to  instruct  to  the  ef- 
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feet  that,  if  plaintiff  was  predisposed  to  a  dis- 
ease whith  was  aggravated  by  reason  of  tlie  ac- 
cident, she  was  entitled  to  recover  damages 
necessarily  resulting  from  such  aggravation, 
where  there  was  evidence  that  shortly  after  the 
accident,  and  down  to  the  time  of  the  trial,  she 
suffered  serious  pains,  supposed  to  have  been 
caused  by  disease  of  her  internal  organs. 

7.  An  instruction,  on  the  question  of  dam- 
ages for  personal  injuries,  that  the  jury  should 
consider,  "both  in  the  determination  of  their 
verdict  and  in  estimating  the  amount  of  plain- 
tiff's damages,"  any  predisposition  to  disease 
aggravated  by  the  injury,  if  such  ai>pear  to  be 
the  fact,  is  not  open  to  the  objection  that  it 
authorizes  the  jury  to  base  their  verdict  on 
such  fact,  instead  of  the  negligence  of  defend- 
ant 

8.  The  evidence  in  an  action  for  injuries  from 
a  fall  caused  by  a  defective  sidewalk  showed 
that  plaintiff,  a  nurse,  was  a  healthy,  vigorous 
woman  prior  to  the  accident.  At  the  time  of 
the  trial  she  was  suffering  from  a  deranged 
condition  of  her  internal  organs,  which  render- 
ed her  practically  helpless,  which  condition 
was  manifest  for  tne  first  time  shortly  after  the 
accident.  What  particular  organs  were  affect- 
ed was  not  shown.  One  witness  testified  that 
her  condition  was  caused  by  the  fall.  None  of 
the  others  stated  directly  that  it  was  not,  but 
they  stated  that  they  bad  never  known  such 
condition  due  to  an  accident  of  that  kind,  and 
that  her  condition  was  not  necessarily  caused 
thereby.  Held  sufficient  to  sustain  a  finding 
that  her  internal  injuries  were  caused  by  the 
accident. 

9.  The  question  whether  a  city  was  negligent 
in  failing  to  repair  a  defective  sidewalk  was 
properly  left  to  the  jury,  where  the  defect  was 
an  opening  20  inches  long  and  about  4  inches 
wide,  and  had  existed  for  from  a  month  to  a 
year  and  a  half  prior  to  the  accident. 

10.  The  jnry  act  of  1899  (page  244),  permit- 
ting a  verdict  in  a  civil  case  to  be  returned  by 
three-fourths  of  the  number  of  jurors  sitting 
in  the  case,  is  repugnant  to  the  state  constitu- 
tion (section  23),  providing  that  "a  jury  in  civil 
cases  in  all  courts  may  consist  of  less  than 
twelve  men,  as  may  be  prescribed  by  law," 
which  impliedly  limits  the  legislature  to  the 
one  act  of  providing  for  a  jnry  of  less  than  12, 
thus  preserving  the  essential  feature  of  una- 
nimity in  the  rendition  of  a  verdict,  as  estab- 
lished by  the  common  law. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Minnie  L.  Hyatt  against  the  city 
of  Denver.  From  a  Judgment  for  plaintiff, 
defendant  appeals.     Reversed. 

This  action  was  commenced  by  appellee,  as 
plaintiff,  to  recover  from  appellant,  as  de- 
fendant, damages  for  a  sprain  of  her  right 
ankle  and  back.  Impairment  of  her  sight,  and 
severe  internal  injuries,  resulting,  as  It  la 
alleged,  from  a  fall  caused  by  a  defective 
sidewalk.  From  a  verdict  In  her  favor  the 
«lty  appeals.  Regarding  the  time  and  place 
'Of  accident,  and  the  period  for  which  the  de- 
fect In  the  sidewalk  existed,  the  complaint, 
Inter  alia,  alleged  "that  on  or  about  the  2d 
day  of  May,  1899,  and  for  more  than  two 
months  next  prior  thereto,  there  existed  In 
-said  sidewalk,  along  the  northeast  side  of 
said  Twenty-Eighth  street,  •  •  *  an 
open,  unprotected,  and  dangerous  hole,  about 
twenty  Inches  In  length  and  four  Inches  in 
width."  To  this  complaint  the  city  filed  a 
general  demurrer,  which  was  overruled.    The 


accident  occurred  at  night.  Plaintiff  stepped 
Into  the  hole  in  the  sidewalk  in  such  way 
that  her  foot  became  fastened,  which  caused 
her  to  fall.  She  testified  that  at  the  time  of 
the  accident  there  was  no  light  at  the  Inter- 
section of  the  streets  adjacent  to  the  point 
where  the  accident  occurred.  At  the  in- 
stance of  the  plaintiff,  as  appears  from  in- 
structions numbered  14  to  19,  both  inclusive, 
the  court  Instructed  the  Jury,  in  substance, 
that  a  failure  on  the  part  of  the  authorities 
of  the  city  to  exercise  reasonable  care  to 
keep  Its  sidewalks  in  a  reasonably  safe  condi- 
tion for  travel  was  negligence,  which  would 
render  It  liable  for  damages  to  any  person 
who.  In  the  exercise  of  ordinary  care  and  dili- 
gence, and  without  fault  on  bis  part,  was  in- 
jured by  reason  of  a  defect  in  the  sidewalk 
of  which  the  authorities  had  notice,  or  which 
had  existed  for  so  long  a  time  previous  to  the 
Injury  that  they,  in  the  exercise  of  reasonable 
care,  should  have  taken  notice  of  such  defect, 
and  therefore  If  it  should  appear  from  the 
evidence  that  plaintiff,  without  fault  or  neg- 
ligence on  her  part,  received  the  Injuries  for 
which  she  sued  by  reason  of  such  a  defect  In 
the  sidewalk  as  rendered  it  dangerous  for 
travel,  she  would  be  entitled  to  a  verdict, 
provided  the  city  had  notice  of  such  defect 
In  either  of  the  ways  above  mentioned;  that 
if  it  appeared  from  the  evidence  that  she 
had  a  latent  disease  of  any  of  her  abdominal 
organs,  which  would  not  have  been  made 
manifest  except  for  the  injury  sustained  By 
the  accident,  and  that  such  disease  was  ag- 
gravated by  the  alleged  injury.  It  was  proper 
to  take  these  matters  into  consideration  in 
determining  the  verdict  and  estimating  her 
damages;  that.  If  the  issues  were  found  for 
plaintiff,  she  was  entitled  to  recover  such 
damages  as  would  fully  compensate  her  for 
the  Injuries  sustained,  and  which  she  would 
sustain  in  the  future;  that,  in  estimating  her 
damages,  her  loss  of  time.  If  any,  resulting 
from  the  injury,  and  also  loss  of  time  which, 
from  the  evidence.  It  appears  she  will  be 
compelled  to  sustain  in  the  future,  as  well 
as  her  Impaired  ability  to  earn  money  in 
consequence  of  such  Injuries,  both  past  and 
future,  should  be  taken  into  consideration; 
and  that  her  loss  of  capacity  to  perform  her 
duties  as  nurse,  and  the  earnings  which  she 
lost  in  consequence  thereof,  are  proper  ele- 
ments to  consider  in  estimating  the  amount 
of  damages  to  be  awarded.  The  exceptions 
to  these  Instructions  are  in  the  following 
language:  "To  the  giving  of  instructions  re- 
quested by  counsel  for  the  plaintiff,  •  •  • 
and  to  each  and  every  of  said  instructions, 
the  defendant,  by  his  counsel,  then  and  there 
duly  and  severally  objected  and  excepted." 
The  verdict  was  In  the  sum  of  $5,000,  which, 
it  Is  urged,  is  excessive.  The  immediate  re- 
sult of  the  accident  was  a  sprained  ankle 
and  a  bruised  back.  She  also  claimed  at  the 
time  of  the  trial  that  the  condition  of  certain 
abdominal  organs  was  attributable  to  the  ac- 
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cldent  This  condition  did  not  exist  prior  to 
tlie  accident,  but  was  manifest  stiortiy  after- 
wards. The  evidence  of  tJie  pliyslclans  was 
to  the  effect  that  tfley  couid  not  say  positively 
how  or  what  internal  orgaas  were  affected; 
that  an  exploratory  incision  would  be  neces- 
sary to  ascertain  what  the  trouble  was,  and 
even  that  might  not  dlsclo.'-e  it  One  physi- 
cian testified  that,  in  his  opinion,  her  con- 
dition IntemaJly  was  caused  by  the  fall.  An- 
other physician  stated  that  ail  of  her  symp- 
toms, excluding  the  sprained  anlde  and  back, 
could  be  traced  to  other  causes  than  a  fall. 
Another  physician,  appointed  by  the  co.urt 
gave  it  as  his  opinion  that  plaintiff  was  su^ 
ferlng  from  a  diseased  condition  of  interna] 
organs,  the  exact  nature  of  which  he  could 
not  determine,  and  that  he  had  never  known 
snch  a  condition  as  she  presented  due  to  an 
accident;  while  another  physician,  also  ap- 
pointed by  the  court,  stated  that  he  was  not 
.able  to  locate  her  internal  injuries  to  a  cer- 
tainty, and  that  her  present  condition  was 
not  necessarily  attributable  to  the  fall.  Pri- 
or to  the  accident  she  was  an  active  and 
healthy  woman.  At  the  close  of  the  testi- 
mony the  city  requested  the  following  In- 
struction, which  was  refused:  "The  Jury 
are  instructed  that,  for  want  of  sufficient  evi- 
dence of  negligence  on  the  part  of  the  de- 
fendant city  with  respect  to  the  allege<?.  de- 
fect in  the  sidewalk,  the  law  of  this  case  is 
with  the  defendant,  and  the  verdict  should 
be  for  the  defendant"  The  evidence  regard- 
ing the  defect  in  the  sidewalk  was  to  the  ef- 
fect that  it  was  caused  by  the  breaking  off  or 
■decay  of  a  portion  of  one  of  the  planks  of 
which  it  was  constructed,  lying  crossways; 
that  the  opening  thus  made  was  about  20 
Inches  In  length  and  about  3  inches  in  width. 
The  verdict  returned  was  agreed  to  by  only 
three-fourths  of  the  number  of  Jurors  to 
whom  the  cause  was  submitted.  The  law 
which  authorizes  a  verdict  so  to  be  returned 
is  as  follows:  "Section  1.  That  hereafter,  in 
all  civil  cases  in  courts  of  record  which  shall 
be  tried  by  a  Jury,  not  less  than  three-fourths 
of  the  number  of  Jurors  sitting  in  such  case 
may  concur  in  and  return  a  verdict  therein, 
and  such  verdict  shall  have  the  same  force 
and  effect  as  though  found  and  returned  by 
all  of  the  Jurors  sitting  In  said  case.  •  •  •" 
I^ws  1899,  p.  244.  Section  23,  Bill  of  Rights, 
provides:  "The  right  of  trial  by  Jury  shall 
remain  inviolate  in  criminal  cases;  but  a 
Jury  In  civil  cases  in  all  courts,  or  in  crim- 
inal cases  in  courts  not  of  record,  may  con- 
sist of  less  than  twelve  men,  as  may  be  pre- 
scribed by  law.  *  •  • "  The  errors  as- 
signed will  be  considered  under  the  follow- 
ing heads:  (1)  The  overruling  of  the  demur- 
rer to  the  complaint;  (2)  the  introduction  of 
testimony;  (3)  instructions  given;  (4)  suffi- 
ciency of  evidence  to  sustain  the  verdict;  (5) 
instructions  refused;  (6)  con*tltutIonallty  of 
the  act  permitting  a  verdict  to  be  returned  by 
three-fourths  of  the  number  of  jurors  sitting 
In  a  case. 


J.  M.  Ellis,  aty  Atty.,  S.  I*.  Carpenter, 
Asst  City  Atty.,  and  N.  B.  Bachtell.  Asst 
City  Atty.,  for  appellant.  Ben  B.  Lindsey 
and  Fred  W.  Parks,  amici  curlaj.  Charles 
H.  Toll,  D.  V.  Bums,  and  C.  M.  Garwood,  for 
appellee. 

6ABBERT.  J.  (after  stating  the  facts).  1. 
In  support  of  the  demurrer  to  the  complaint. 
It  is  urged  that  the  latter  is  insufficient,  for 
the  reason  that  it  contained  no  averment  that 
the  city  had  notice  of  the  condition  of  the 
sidewalk  at  the  place  where  the  accident  oc- 
curred. Notice  of  such  a  defect  may  be 
either  actual  or  constructive.  If  the  defect, 
such  as  is  alleged  in  this  case,  exists  for  a 
sufficient  length  of  time  before  the  happening 
of  an  accident  therefrom,  so  that  in  the  ex- 
ercise of  ordinary  diligence  by  its  proper  offi- 
cials, the  existence  of  such  defect  could  have 
been  ascertained  by  the  city,  it  is  presumed 
'In  law  to  have  that  notice  of  the  defect  which 
is  termed  "constructive."  City  of  Denver  v. 
Dean,  10  Colo.  375,  16  Pac.  30;  Todd  v.  City 
of  Troy,  61  N.  Y.  606;  City  of  Boulder  v. 
Niies,  9  Colo.  415,  12  Pac.  632.  The  defect 
alleged  to  exist  in  the  sidewalk  In  question 
was  not  latent.  On  the  contrary.  It  was  visi- 
ble. It  is  charged  that  it  existed  for  more 
than  two  months  next  prior  to  the  date  of 
the  accident  of  which  plaintiff  complains. 
Certainly  that  was  ample  time  within  which 
the  city,  through  it  proper  officers,  should 
have  discovered  the  defect  and  repaired  it. 
The  demurrer  to  the  complaint  was  properly 
overruled. 

2.  The  accident  to  plaintiff  occurred  in  the 
nighttime.  In  order  to  entitle  her  to  recover, 
she  must  have  been  in  the  exercise  of  due 
care  upon  her"  part  For  this  reason  it  was 
competent  for  her  to  show  there  was  no  light 
at  the  intersection  of  the  streets  adjacent  to . 
the  defective  sidewalk,  for  the  purpose  of 
showing  the  surrounding  conditions  at  that 
time.  Had  the  light  been  sufficient  to  render 
the  defect  visible,  slie  might  have  been  guilty 
of  contributory  negligence,  had  she  not  avoid- 
ed it.  If,  on  the  contrary,  it  was  not  visible 
because  of  the  darkness,  it  was  proper  to 
show  this  fact,  so  that  the  Jury  might  Judge 
of  the  degree  of  care  which  she  exercised. 

3.  Counsel  for  appellee  contend  that  the 
character  of  the  exceptions  to  the  instruc- 
tions which  we  are  asked  to  review  is  such 
that  they  should  not  be  considered.  The  in- 
structions were  paragraphed.  The  object  of 
an  exception  is  to  invite  the  attention  of  the 
trial  Judge  to  an  alleged  error  in  an  instruc- 
tion to  which  it  is  directed,  and  where,  as  in 
this  case,  the  exception  is  to  each  instruction 
separately.  It  is  sufficient  RItchey  v.  People, 
23  Colo.  314,  47  Pac.  272,  384.  We  have  had 
occasion  more  than  once  to  criticise  excep- 
tions of  this  character,  but  under  the  prac- 
tice which  has  t)ecome  fixed  by  repeated  de- 
cisions, it  appears  that  they  are  sufficient  if 
allowed  in  that  form.  The  trial  Judge  ought 
to  be  given  an  opportunity  to  review  and  cor- 
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rect  an  instruction,  if  found  to  be  erroneous. 
A  mere  exception,  while  It  cballeuges  the  cor- 
rectness of  an  instruction,  does  not  point  out 
specifically  wherein  it  is  incori-ect;  so  tbat, 
In  Justice  to  the  trial  Judge,  for  the  purpose 
of  glTlng  him  an  opportunity  to  correct  er- 
roneous Instructions,  and  thus  prevent  the 
mischief  caused  thereby,  trial  courts,  in  al- 
lowing exceptions  to  iustructions,  should  re- 
quire counsel,  at  the  time  of  talking  them,  to 
briefly  point  out  wherein  tlley  are  erroneous. 

The  first  objection  urged  by  counsel  for  ap- 
X)ellant  to  tiie  instructions  given  Is  that  they 
omitted  to  stale  that  the  defect  must  have  ex- 
isted such  a  length  of  time  before  the  happen- 
ing of  the  injury  as  would  give  the  officers  of 
the  municipality  sufficient  time,  by  the  exer- 
cise of  ordinary  diligence,  to  repair  It;  or, 
stated  In  substance,  that  notice  of  this  defect 
only  would  be  ample  to  establish  that  It  was 
guilty  of  negligence.  Mere  notice  on  the  part 
of  the  city  of  the  existence  of  the  defect  In 
the  sldewallc  would  not  be  sufficient  to  ren- 
der it  liable.  Its  failure  to  exercise  reason- 
able diligence  in  repairing  such  defect  after 
knowledge  of  its  existence  would  constitute 
the  negligence  which  would  malce  It  responsi- 
ble. City  of  Denver  v.  Dean,  supra;  Todd  v. 
City  of  Troy,  supra.  Were  it  not  for  the  tm- 
disputed  evidence  on  the  question  as  to 
length  of  time  this  defect  existed  before  the 
accident  to  plaintiff,  the  Instructions  com- 
plained of  would  be  serious  error.  We  find, 
however,  from  an  examination  of  the  record, 
that  all  the  witnesses  who  testified  on  this 
subject  state  positively  that  the  defect  had 
existed  for  from  one  mouth  to  a  year  and 
a  half  prior  to  that  date;  that  it  was  plainly 
visible.  It  appears,  therefore,  that  the  city 
not  only  was  bound  to  talie  notice  of  this 
defective  sidewalk,  but  that,  in  the  exercise 
of  ordinary  diligence  upon  its  part.  It  should 
have  been  repaired  before  the  accident  to 
plaintiff  occurred;  so  that  the  error  in  the 
instructions  under  consideration  was  without 
prejudice.  , 

It  is  contended  on  behalf  of  counsel  for 
the  city  that,  under  Instructions  given,  the 
Jury  was  authorized  to  assess  double  dam- 
ages, in  that  the  court  directed  that  plaintiff's 
loss  of  time  resulting  from  the  injury,  loss  of 
time  which  she  might  sustain  in  the  future, 
and  her  Impaired  ability  to  earn  money  In 
consequence  of  such  injuries,  both  past  and 
future,  should  be  taken  into  consideration  in 
estimating  the  amount  of  damages  to  be 
awarded.  The  court  also  directed  the  Jury 
that  her  loss  of  capacity  to  perform  her  du- 
ties as  nurse,  and  the  amount  of  earnings 
which  she  lost  In  consequence  of  the  inju- 
ries sustained,  were  proper  elements  of  loss 
to  be  considered  in  estimating  tlie  amount 
of  her  damages.  The  instructions  complain- 
ed of  are  not  as  clear  and  definite  as  they 
might  be,  but,  when  considered  in  connec- 
tion with  the  testimony,  we  do  not  believe 
they  are  susceptible  of  the  construction  that 
the  Jury  was  thereby  directed  to  award  dam- 


ages for  both  loss  of  time  and  impaired  abil- 
ity to  earn  money  covering  the  same  period. 
The  evidence  was  undisputed  that  plaintiff, 
from  the  time  of  the  Injury  down  to  the 
trial  of  this  cause,  was  wholly  Incapacitated 
from  performing  any  labor  whatever;  that, 
from  her  then  physical  condition,  It  was 
probable  she  would  be  prevented  from  per- 
forming her  duties  as  nurse  for  some  time 
to  come;  and  that  her  abilities  in  this  respect 
might  be  more  or  less  impaired  In  the  fu- 
ture. So  that  we  think  it  Is  fairly  deduclble 
from  these  instructions,  when  considered  In 
connection  with  the  testimony,  that  the  jury 
understood  she  was  entitled  to  recover  for 
her  loss  of  time,  both  past  and  future,  and 
her  loss  resulting  from  an  Impaired  capacity 
to  perform  her  duties  as  nurse  after  partial 
recovery;  and,  in  determining  the  amount  to 
be  awarded  for  these  Items,  her  ability  to 
earn  money  prior  to  the  accident  In  the  per- 
formance of  her  duties  as  nurse  should  be 
taken  into  consideration. 

It  Is  also  claimed  on  behalf  of  appellant 
that  It  was  error  for  the  court  to  Instruct 
to  the  effect  that  If  it  appeared  from  the  evi- 
dence that  plaintiff  bad  a  latent  disease, 
which  would  not  have  been  made  manifest 
or  caused  her  trouble  except  for  the  Injury 
sustained  by  the  fall,  or  that  such  condition 
was  aggravated  by  the  alleged  injury,  tbey 
were  matters  which  could  be  considered  by 
the  Jury  In  estimating  damages.  In  support 
of  this  contention.  Car  Co.  v.  Barker,  4  Colo. 
344,  is  cited.  In  that  case  it  was  determined 
that  the  plaintiff  was  not  entitled  to  recover 
damages  for  an  illness  resulting  from  ex- 
posure caused  by  an  accident  to  the  car  in 
which  she  was  riding,  for  the  reason  that  her 
then  physical  condition  was  the  immediate 
and  independent  cause  of  such  illness,  and 
therefore  not  the  approximate  result  of  the 
defendant's  negligence.  It  appears  from  the 
evidence  that  shortly  after  the  accident,  and 
down  to  the  time  of  the  trial,  plaintiff  had 
suffered  seriously  from  trouble  supposed  to 
have  been  caused  by  disease  of  internal  or- 
gans. The  Instruction  in  question  does  not 
pretend  to  direct  the  Jury  that  damages 
should  be  awarded,  except  for  injuries  direct- 
ly resulting  from  the  accident.  They  state. 
In  effect,  that.  If  plaintiff  was  predisposed  to 
a  disease  which  was  aggravated  or  accelerat- 
ed by  reason  of  the  accident,  she  was  entitled 
to  recover  the  damages  necessarily  resulting 
from  such  aggravation  or  acceleration;  in 
other  words,  that  to  the  extent  she  was  caus- 
ed to  suffer  from  the  effects  of  a  latent  dis- 
ease, above  that  which  she  would  have  suf- 
fered had  It  not  been  for  the  accident,  she 
was  entitled  to  recover.  The  sidewalks  of 
the  city  are  for  the  use  of  those  with  organic 
predisposition  to  disease  as  well  as  for  the 
healthy  and  robust,  and  any  injuries  whiclt 
the  former  may  sustain  by  reason  of  defoois 
in  such  sidewalks,  whIcL  result  in  aggravat- 
ing an  already  diseasc<l  condition,  are  results 
for  which  the  city  must  resiwnd,  if  otherwise 
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liable.  Stewart  t.  City  of  Rlpon,  38  Wis. 
5.S4;  Rail-n-ay  Co.  v.  Kemp,  18  Am.  &  Eng. 
K.  Cas.  220;  Railroad  Co.  v.  Buck,  96  Ind. 
346;  Brown  v.  Railway  Co.,  54  Wis.  342,  11 
X.  W.  356,  Oil;  5  Am.  &  Eng.  Enc.  Law  (Ist 
Ed.)  43.  It  is  also  urged  that  the  statement 
in  this  Instruction  that  the  Jury  should  take 
into  consideration,  "both  in  the  determination 
of  your  verdict  and  in  estimating  the  amount 
of  the  plaintiff's  damages,"  any  predisposi- 
tion to  disease  aggravated  by  the  Injury,  If 
such  appeared  to  be  the  fact,  is  erroneous, 
for  the  reason  that  the  Jury  may  have  under- 
stood therefrom  that  the  determination  of 
the  verdict  depended  upon  this  fact,  instead 
of  the  negligence  of  the 'city.  This  is  not 
fairly  deducible  from  the  statement  com- 
plained of,  although  it  would  have  been  bet- 
ter to  have  limited  It  to  the  question  of  es- 
timating the  amount  to  be  awarded.  Not- 
withstanding the  negligence  of  the  city, 
plaintiff  could  not  recover  unless  she  had 
suffered  damages;  and  therefore,  in  deter- 
mining whether  the  verdict  should  be  for  or 
against  her,  it  was  proper  to  consider  what 
injuries,  if  any,  she  had  sustained  from  the 
source  indicated. 

4.  It  is  claimed  on  behalf  of  appellant  that 
the  verdict  rendered  is  excessive,  unless  the 
evidence  is  sufficient  to  warrant  the  conclu- 
sion that  plaintiff  suffered  internal  injuries 
by  reason  of  the  accident.  The -evidence  is 
dear  that  at  the  time  of  the  trial  she  was 
suffering  severely  from  some  internal  diffi- 
culties, which  were  manifest  for  the  first 
time  shortly  after  the  accident  These  trou- 
bles were  of  such  a  serious  nature  as  to  ren- 
der her  practically  helpless.  What  particu- 
lar internal  organs  were  affected  is  not  clear. 
The  physicians  called  do  not  agree  upon  this 
proposition.  Neither  are  they  a  unit  as  to 
what  may  have  been  the  proximate  cause  of 
this  condition.  One  of  the  physicians  called 
gave  it  as  his  opinion  that  her  Internal  condi- 
tion was  caused  by  the  fall.  None  of  the  oth- 
ers stated  directly  that  it  was  not,  but  they 
stated  that  they  liad  never  known  such  a  con- 
dition as  she  presented  due  to  an  accident,  or 
that  such  condition  was  not  necessarily  at- 
tributable to  the  accident  It  appears  from 
other  evidence  that  plaintiff  prior  to  the  acci- 
dent was  a  healthy  and  vigorous  woman,  and 
had  never  suffered  from  a  deranged  condi- 
tion of  any  internal  organs  prior  to  that 
time;  that  shortly  after  the  accident  she 
-was  affected  internally.  This  fact,  in  connec- 
tion with  the  testimony  of  the  physicians,  we 
think,  is  amply  sufficient  to  warrant  the 
conclusion  by  the  average  layman  that  the 
deranged  internal  condition  which  she  mani- 
fested at  the  trial,  and  which  had  existed  a 
long  time  prior  thereto,  was  caused  by  the 
falL 

5.  Couns^  for  the  city  predicate  error  on 
the  refusal  of  the  court  to  peremptorily  in- 
strnct  the  Jury  to  return  a  verdict  for  the 
defendant  upon  the  proposition  that  the  shape 
and  size  of  the  break  in  the  sidewalk  which 


caused  the  injury  was  such  that  tlie  city  was 
not  negligent  in  failing  to  repair  it  It  was 
about  20  inches  in  length,  and  of  an  irreg- 
ular width,  averaging  about  3  inches.  It  is 
not  every  defect  in  a  sidewalk  which  can 
be  made  the  basis  of  an  action  for  an  injury 
occasioned  by  an  accident  resulting  there- 
from. The  defect  must  be  such  that  a  rea- 
sonably prudent  person  would  anticipate  dan- 
ger from  its  existence.  Its  character  must 
be  determined,  in  this  respect;  like  any  other 
question  of  negligence.  If  it  is  of  such  a 
nature  that  different  minds  might  honestly 
draw  different  conclusions  as  to  its  liability 
to  cause  an  accident,  and  the  dangers  which 
might  reasonably  be  anticipated  from  its  ex- 
istence, the  question  of  whether  or  not  it  is 
negligence  for  a  municipality  to  not  repair 
or  remove  such  a  defect  Is  a  question  which 
should  be  left  to  the  Jury.  Beltz  v.  City  of 
Yonkers,  148  N.  Y.  67,  42  N.  E.  401;  Lord  v. 
Refining  Co.,  12  Colo.  390,  21  Pac.  148;  2 
Thomp.  Neg.  1236;  Railroad  Co.  v.  Martin, 
7  Colo.  592,  4  Pac.  1118;  Shear.  &  R.  Neg.  S 
11.  Applying  this  rule  to  the  evidence  re- 
garding the  character  of  the  defect  which 
caused  the  accident  we  think  it  was  proper 
for  the  Jury  to  determine  whether  the  failure 
on  the  part  of  the  city  to  repair  it  for  this 
reason  was  negligence  or  not. 

6.  The  particular  reason  urged  by  counsel 
for  respondent  against  the  constitutionality 
of  the  jury  act  of  1899  is  that  the  essential 
feature  of  unanimity  in  the  rendition  of  a 
verdict,  as  established  by  the  common  law, 
is  preserved  by  the  constitution  of  the  state. 
We  have  been  greatly  aided  in  the  determina- 
tion of  this  question  by  the  able  brief  filed 
by  counsel  as  amici  curiae,  who,  although 
favoring  the  law,  have  fully  presented  the 
question  in  all  its  different  phases.  We  have 
also  had  recourse  to  the  concise,  but  logical, 
brief  and  argument  of  the  assistant  attorney 
general,  which  he  furnished  the  chairman  of 
the  senate  Judiciary  committee  of  the  last 
general  assembly  in  response  to  an  inquiry 
from  that  committee  regarding  the  constitu- 
tionality of  the  act  in  question,  and  in  which 
he  expressed  the  opinion  that  the  act  would 
not  be  constitutional.  It  Is  urged  that  the 
provision  of  the  act  permitting  a  verdict 
by  a  less  number  than  the  whole  is  a  wise 
one,  and  coincides  with  the  views  of  eminent 
Jurists  and  others  on  this  subject  and  that 
in  this  advanced  age  we  should  no  longer 
cling  to  what  is  termed  by  some  that  relic  of 
barbarism  and  superstition  which  requires 
that  a  verdict  must  be  unanimous.  Wheth- 
er the  innovation  is  wise  or  not  can  in  no 
manner  aid  in  the  solution  of  the  question 
presented.  The  sole  inquiry  is,  does  the  act 
conflict  with  the  constitution  of  the  state? 
The  Judiciary  can  only  arrest  a  statute  which 
is  unconstitutional.  As  said  by  Judge  Cool- 
ey,  "It  cannot  run  a  race  of  opinions  upon 
IK>int8  of  right,  reason,  and  expediency  with 
the  lawmsklng  power."  Cooley,  Const.  Lim. 
(5th  Ed.)  202.    The  tendency  of  recent  years 
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has  been  to  attempt  to  remedy  existing  con- 
ditions by  legislative  acts  Iiaving  in  view  this 
worthy  object  The  result  has  been  that 
many  laws,  wise  and  beneficent  in  character, 
when  tested  by  the  constitution  have  been 
declared  invalid,  solely  because  of  their  con- 
flict with  that  paramount  law.  Under  our 
system  of  government,  the  source  of  all  pow- 
er is  from  the  people  themselves.  In  their 
sovereign  capacity  the  people  of  this  state 
have  adopted  a  constitution  which  Is  intend- 
ed to  place  prescribed  limitations  upon  the 
dlfCerent  branches  of  the  state  government, 
and  any  law  which  conflicts  with  theh:  au- 
thority as  thus  manifested  is  unconstitutional, 
no  matter  what  its  object  may  be,  for  the  ob- 
vious reason  that,  if  upheld,  a  principle 
would  be  established  whereby  a  constitution- 
al barrier  would  be  removed,  which  would 
permit  legislation  on  the  same  line  that 
might  be  exceedingly  unjust  and  oppressive. 
It  is  no  argument  to  say  that  the  legislature, 
in  its  wisdom,  would  not  pass  laws  otBer 
than  those  which  were  beneficial,  because  the 
test  must  always  be,  when  the  question  is 
raised,  does  an  act  conflict  wltb  the  consti- 
tution of  the  state? 

The  origin  of  the  right  of  trial  by  Jury 
in  civil  actions,  as  recognized  and  established 
by  the  common  law,  is  involved  in  mystery. 
It  has  existed  for  centuries,  and  is  essentially 
an  Anglo-Saxon  institution.  Why  its  num- 
ber, the  necessity  of  unanimity,  and  other 
features,  became  fixed  at  common  law,  is  not 
clearly  Icnown;  but  these  requisites  have  al- 
ways been  an  object  of  deep  interest,  and  any 
encroachment  upon  them  has  l>een  regarded 
with  Jealousy.  Parsons  v.  Bedford,  3  Pet. 
441,  7  L.  Ed.  732,  8  Curt.  474.  It  is  a  privi- 
lege which  the  English-speaking  race  has 
come  to  loolc  upon  as  a  birthright, — so  much 
80  that  the  English  colonists  settled  here 
with  a  deep-rooted  regard  for  it  This  is 
evidenced  from  the  fact  that  all  that  has 
been  preserved  of  the  legislation  of  Plymouth 
Colony  for  the  first  five  years  of  its  existence 
Is  "that  all  criminal  facts,  and  also  all  man- 
ner of  trespasses  and  debts,  between  man 
and  man,  shall  be  tried  by  the  verdict  of 
twelve  honest  men,  to  be  impaneled  by  au- 
thority in  form  of  a  Jury,  upon  their  oath." 
1  Palfrey,  New  England,  340;  Profl.  Jury, 
i  82.  Ever  since  the  formation  of  our  gov- 
ernment it  has  been  guarded  with  the  ut- 
most care.  Its  omission  from  the  federal 
constitution  at  the  time  of  adoption  caused 
much  comment  and  dissatisfaction,— so  much 
so  that  the  First  congress  proposed  an  amend- 
ment, which  was  adopted,  and  which  pro- 
vided that  "in  suits  at  common  law,  where 
the  value  in  controversy  shall  exceed  twenty 
dollars,  the  right  of  trial  by  Jury  shall  be 
preserved,  and  no  fact  tried  by  a  Jury  shall 
be  otherwise  re-examined  in  any  court  of  the 
United  States  than  according  to  the  rules, 
of  tlie  common  law."  Seventh  amendment. 
An  examination  of  various  state  constitutions 
(except  Wyoming  and  our  own,  the  provi- 


sions of  which  on  the  subject  are  identical, 
and  also  except  Louisiana)  discloses  the  fact 
that  in  31  of  the  states  the  right  has  been 
preserved  inviolate,  as  it  existed  at  common 
law.  Except  in  a  few  instances,  the  amount 
in  controversy  and  the  character  of  the  ac- 
tion is  the  criterion  measuring  the  right  to 
a  trial  by  Jury.  In  11  of  the  states  the  right 
is  modified  in  one  or  more  of  the  following 
features:  The  legislature  is  authorized  to 
reduce  the  number,  the  constitution  provides 
for  less  tlian  the  common-law  number,  that 
a  certain  proportion  may  find  a  verdict,  or 
the  legislature  is  empowered  to  provide  for  a 
Jury  of  less  than  12.  It  will  be  observed 
that,  although  the  people  in  some  instances 
have  adopted  constitutional  provisions  where- 
by the  right  as  it  existed  at  common  law  has 
been  greatly  modified,  in  no  instance  have 
they  empowered  the  legislature  to  entirely 
abrogate  this  right,  but  have  carefully  in- 
dicated what  modifications  might  be  made, 
or  have  made  them  direct  That  it  has  been 
so  carefully  guarded  was  noticed  by.  Judge 
Caldwell  in  a  recent  address,  in  which  he 
said:  "While  trial  by  Jury  was  an  undoubt- 
ed heritage  of  the  people  of  this  country, 
they  were  unwilling  that  such  a  supreme 
and  vital  right  should  rest  on  the  unwritten 
or  common  law.  They  were  stem  and  In- 
flexible in  their  demand  that  the  right  should 
be  anchored  in  the  constitution  in  terms  so 
explicit  and  peremptory  as  to  make  any  eva- 
sion or  denial  of  it  Impossible,  except  by  ovw- 
throwing  the  constitution  itself.  When  the 
several  provisions  of  the  constitutions  are 
read  in  connection,  we  are  amazed  at  their 
fullness  and  completeness.  No  more  resolute 
and  inexorable  purpose  to  accomplish  a  par- 
ticular end  ever  found  expression  on  paper." 
The  American  Lawyer,  January,  1900,  p.  9. 
In  considering  this  question  the  remarks  of 
the  court  in  Work  v.  State,  2  Ohio  St  296. 
are  peculiarly  applicable:  "An  institution 
that  has  so  long  stood  the  trying  tests  of 
time  and  experience;  that  has  so  long  been 
guarded  with  such  scrupulous  care,  and  com- 
manded the  admiration  of  so  many  of  the 
wise  and  good,— Justly  demands  our  Jealous 
scrutiny  when  innovations  are  attempted  to 
be  made  upon  it." 

The  language  of  the  bill  of  rights  relating 
to  Juries  in  civil  actions  is  that  "a  Jury  In 
civil  cases  in  all  courts  *  •  •  may  con- 
sist of  less  than  twelve  men,  as  may  be  pre- 
scribed by  law."  So  far  as  the  constitution 
of  the  state  Is  concerned,  the  authority  of  the 
legislature  within-  its  sphere  is  supreme,  ex- 
cept as  limited  by  that  instrument  People 
V.  Fleming,  10  Colo.  553,  16  Pac.  298;  Same 
V.  Wright,  6  Colo.  92;  Same  v.  Rucker,  5 
Colo.  455;  Same  v.  Richmond,  16  Colo.  274,  2C 
Pac.  029.  Such  inhibition  may  be  express  or 
by  necessary  implication.  People  v.  Wright, 
supra;  Cooley,  Const  Lim.  (5th  Ed.)  20S; 
Page  V.  Allen,  58  Pa.  St  338.  There  are  no 
express  words  limiting  the  authority  of  the 
legislatm'c  with  respect  to    Juries    in    civil 
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cases,  and  the  inquiry  naturally  suggested  Is, 
does  the  language  employed  impliedly  limit 
the  legislature  to  the  one  act  of  providing  for 
a  Jury  of  less  than  12?  Unless  it  does,  the 
only  conclusion  which  can  be  reached  Is  that, 
with  respect  to  Juries  In  civil  cases,  no  limi- 
tation whatever  is  imposed  upon  the  legisla- 
ture by  the  constitution  of  the  state,  and  that 
it  may  pass  any  law  on  the  subject,  or  take 
away  the  right  entirely.  This  serves  to  illus- 
trate how  far-reaching  a  coijstltutional  ques- 
tion may  be.  Constitutional  inhibitions  aris- 
ing by  implication  are  aa  effective  as  though 
couched  in  express  language.  Page  v.  Allen, 
snprn.  To  illustrate  this  proposition  in  a 
manner  suggested  by  the  last  authority:  The 
executive  power  of  the  state,  according  to  the 
constitution,  is  vested  in  a  governor;  the  leg- 
islative. In  a  senate  and  house  of  representa- 
tives. It  would  clearly  violate  these  provi- 
sions of  the  constitution  If  the  general  assem- 
bly should  provide  for  the  election  of  two 
governors  or  two  senates  and  bouses  of  rep- 
resentatives; yet  it  would  be  unconstitutional 
only  by  implication,  there  being  no  express 
prohibition  on  the  subject  The  constitution 
Is  to  be  understood  and  interpreted  in  its 
plain,  untechnical  sense.  Page  v.  Allen,  su- 
pra. It  is  a  canon  of  construction  that  effect 
must  be  given  every  part  of  the  language 
employed  in  a  law,  unless  to  do  otherwise  is 
clearly  Justified;  and  the  same  rule  forbids 
the  reJc<>tion,  as  meaningless  or  superfluous, 
of  any  sentence  or  clause  of  a  written  law. 
Bnd.  Interp.  St.  {  23.  Applying  these  prin- 
ciples, what  Is  the  plain  meaning  of  the  sec- 
tion of  the  bill  of  rights  under  consideration? 
The  legislature  was  granted  authority  to  pass 
a  law  which  might  provide  for  a  Jury  in  civil 
cases  consisting  of  less  than  the  common-law 
nnmber.  If  it  was  intended  to  vest  the  legis- 
lature with  supreme  control  over  the  subject 
of  Juries  In  civil  actions,  why  grant  authority 
to  provide  for  the  number  only,  instead  of  em- 
ploying language  which  would  remove  all  re- 
strictions whatsoever?  To  hold  that  such  grant 
of  authority  removes  all  restrictions  would  be 
a  construction  which  renders  the  language 
employed  superfluous,— in  fact,  would  leave  it 
■without  any  effect  whatever;  whereas,  if  the 
intention  was  to  preserve  the  right  In  all  re- 
81>ect8,  except  aa  to  number,  every  word  em- 
ployed Is  given  full  force,  meaning,  and  effect. 
So  that,  reading  the  section,  and  applying  to 
the  language  employed  its  usual  significance, 
and  bearing  in  mind  the  doctrine  of  implica- 
tion, the  conclusion  Is  irresistible  that  a  fair 
construction  of  the  section  Is  that  thereby  the 
Tight  of  trial  by  Jury  in  civil  cases,  as  pro- 
vided by  the  common  law,  is  preserved  in  all 
Its  essentials,  except  the  one  of  number.  The 
constitution  being  but  a  limitation  upon  the 
authority  of  the  legislature,  it  was  wholly  un- 
necessary to  make  any  provision  on  the  sub- 
ject of  trial  by  Jury  In  civil  eases  if  it  was 
the  intention  to  adopt  a  constitution  which 
placed  no  restrictions  upon  the  power  of  the 
legislature  to  enact  laws  regarding  that  right. 


Having  mentioned  it,  the  plain  inference  is 
that  thereby  It  was  to  be  preserved  In  the 
modified  form  designated.  It  is  a  familiar 
maxim  of  the  law  that  the  mention  of  one 
thing  is  the  exclusion  of  the  other.  This 
maxim,  however,  is  only  applicable  under  cer- 
tain conditions,  to  determine  the  intention  of 
a  law  which  is  not  otherwise  manifest,  one 
of  which  is  that,  if  that  which  is  expressed  is 
creative,  then  it  is  exclusive.  Suth.  St. 
CSouEt  §  325.  Applying  this  maxim  to  the 
section  of  the  bill  of  rights  in  question,  the 
same  conclusion  is  reached.  The  authority 
to  reduce  the  number  of  Jurors  from  12  is 
thereby  created,  and,  in  the  absence  of  any 
express  declaration  of  the  further  intention 
regarding  trial  by  Juries  In  civil  actions,  it 
follows  that  the  legislature  was  granted  no 
other  authority  than  this,  and,  impliedly,  that 
all  other  rights  of  trial  by  Jury  in  civil  ac- 
tions were  reserved.  It  Is  significant  to  note 
that  section  23  of  the  bill  of  rights,  as  origi- 
nally prepared,  read  as  follows:  "The  right 
of  trial  by  Jury  as  heretofore  enjoyed,  shall 
remain  inviolate,  but  a  Jury  for  the  trial  of 
criminal  cases  in  courts  not  of  record  may 
consist  of  less  than  twelve  men,  as  may  be 
prescribed  by  law.  *  •  •"  The  committee 
on  revision  recommended  that  it  be  changed 
to  Its  present  form,  which  recommendation 
was  adopted.  As  originally  drafted,  it  is 
clear  that  the  right  of  trial  by  Jury  was  ex- 
pressly reserved,  with  all  its  essential  fea- 
tures, with  the  one  exception  that  in  criminal 
cases  in  courts  not  of  record  a  Jury  might 
consist  of  less  than  the  common-law  number. 
After  the  work  of  the  convention  was  com- 
pleted, a  committee  of  that  body  was  ap- 
pointed to  prepare  an  address  to  the  people, 
informing  them  of  its  salient  features.  In 
that  address  it  was  stated,  "The  petit-Jury 
system  has  been  so  modified  as  to  permit  the 
organization  of  a  Jury  of  less  than  twelve 
men  in  civil  cases,  thereby  materially  redu- 
cing the  expenses  of  our  courts."  This  lan- 
guage, especially  when  taken  in  connection 
with  the  section  under  consideration  as  origi- 
nally framed,  clearly  expresses  the  plain  im- 
port of  the  words  therein  employed,  and  In- 
dicates that  It  was  the  intention  to  preserve 
the  right  of  trial  by  Jury  in  civil  cases  with 
all  its  essentials,  except  as  expressly  modi- 
fied. 

Wyoming  has  a  constitutional  provision 
Identical  with  section  23  of  our  bill  of  rights. 
The  supreme  court  of  that  state,  in  Bank  v. 
Poster,  61  Pac.  466,  has  recently  held  that  a 
Jury  act  similar  to  our  own  la  unconstitution- 
al. From  the  opinion  of  Mr.  Justice  Ciorn 
In  that  case,  in  construing  the  section  of  the 
bill  of  rights  relating  to  Jury  trials,  we  quote 
the  following:  "In  civil  cases  the  language  is 
also  express  as  to  the  matter  of  number,— one 
of  the  three  essentials  of  a  Jury  trial  at  com- 
mon law, — and  the  legislature  is  empowered 
to  provide  by  law  for  juries  consisting  of 
less  than  twelve.  There  is  no  room  for  con- 
struction; but  there  is  no  specific  mention  In 
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the  section,  or  anywhere  In  the  constitution, 
of  the  third  essential  of  unanimity.  Is  It, 
then,  to  be  deemed  a  matter  unprovided  for, 
a  right  not  preserved,  leaving  the  legislature 
at  full  liberty  to  enact  such  laws  upon  the 
subject  as  It  may  deem  proper,  unrestrained 
by  the  constitution?  We  do  not  think  so. 
The  whole  section  must  be  construed  togeth- 
er. The  subject  of  it  is  the  right  of  trial  by 
jury;  and  we  think  the  intention  of  the  fram- 
ers  reasonably  appears  to  have  been  to  pre- 
serve the  right  Inviolate  in  criminal  cases, 
and  to  point  out,  by  way  of  permission  to  the 
legislature,  wherein  the  common-law  right 
might  be  Invaded  by  statute  In  civil  cases. 
•  *  •  There  Is  no  other  reasonable  con- 
struction; for.  If  a  rule  Is  to  be  applied,  that 
the  legislature  have  power  to  enact  any  laws 
upon  the  subject,  unless  prohibited  In  express 
language,  then  they  may  entirely  abolish  the 
right  and  practice  of  trial  by  Jury  In  clvU 
cases,  for  they  are  not  expressly  prohibited 
from  80  doing;  yet  there  appears  nowhere 
in  the  constitution  any  intention  to  abrogate 
the  right,  or  to  substitute  any  other  mode  of 
trial,  but  the  form  of  statement,  when  viewed 
in  the  light  of  the  surroundings,  makes  It 
manifest  that  the  Intention  was  to  preserve 
the  right." 

We  have  been  referred  to  decisions  of  this 
court  wherein  language  is  employed  which 
might  indicate  a  conflict  with  the  conclusion 
reached  in  this  case.  In  Huston  v.  Wads- 
worth,  5  Colo.  213,  the  question  presented 
was  whether  or  not  the  provision  of  the 
Code  was  constitutional  which  authorized 
a  reference  when  the  trial  of  an  issue  of  fact 
required  the  examination  of  a  long  account 
on  either  side.  It  was  held  that  no  consti- 
tutional right  was  Invaded  by  the  Code  pro- 
vision under  consideration.  It  was  said  that 
the  constitution  imposed  no  restriction  upon 
the  legislature  In  respect  to  the  trial  of  civil 
causes  by  jury.  The  decision  does  not  ap- 
pear, however,  to  have  been  based  upon  this 
proposition,  but,  rather,  upon  the  conclusion 
(following  New  York)  that  the  character  of 
the  action  was  such  that  a  trial  by  jui-y  could 
not  be  demanded  by  either  party  as  a  matter 
of  right.  In  Londoner  v.  People,  15  Colo.  557, 
26  Pac.  135,  It  was  said:  "Our  constitution 
does  not  declare  that  a  jury  may  either  be 
demanded  or  denied,  as  a  matter  of  course. 
In  the  trial  of  civil  cases;  hence  this  is  a 
proper  subject  for  statutory  regulation." 
The  language  of  an  opinion  must  always  be 
considered  in  connection  with  the  facts  or 
that  particular  case,  or  the  character  of  the 
action  in  which  it  is  employed.  That  action 
was  a  quo  warranto  proceeding.  At  common 
law  a  jury  could  not  be  demanded  as  a  mat- 
ter of  right  in  every  civil  action.  Londoner 
V.  People  was  not  a  cause  In  which  either 
party  was  entitled  to  a  trial  by  jury  at  com- 
mon law,  and  the  court  therefore  properly 
held  that,  in  tlie  absence  of  constitutional 
provisions  with  respect  to  the  trial  of  all  civil 
cases  by  jurj%  it  was  a  proper  subject  for 


regulation  by  statute,  which,  so  far  as  that 
case  was  concerned,  was  clearly  correct  In 
Corthell  v.  Mead,  19  Colo.  386,  35  Pac.  741. 
the  court  said,  "Trial  by  jury  in  civil  cases  Is 
not  guarantied  by  the  constitution  of  this 
state."  That  question  was  not  Involved. 
The  only  one  before  the  court  was  whether 
or  not  a  trial  before  a  jury  less  than  the 
statutory  number  called  before  a  justice  of 
the  peace  was  binding;  and  on  this  subject 
the  court  held  that.  In  the  trial  of  a  civil 
case  by  a  jury  before  a  justice  of  the  peace, 
the  jury  may  consist  of  any  number  of  the 
parties  agreed  upon  or  accepted,  without  ob- 
jection to  the  number.  In  none  of  the  fore- 
going cases  was  the  question  of  the  extent 
to  which  the  right  of  trial  by  Jury  in  civil 
actions  Is  preserved  by  the  constitution  In- 
volved; so  that  when  these  cases  are  re- 
viewed In  the  light  of  the  questions  pre- 
sented, and  the  character  of  the  controversy 
between  the  parties,'  they  are  entirely  distin- 
guishable from  the  case  at  bar,  and  do  not 
conflict  with  the  conclusion  reached  in  this 
case.  The  Judgment  of  the  district  court  is 
reversed,  and  the  cause  remanded  for  a  new 
trial.    Reversed  and  remanded. 


(28  Colo.  119) 

AME3EI0AN     REFRIGERATOR     TRANSIT 
(X).  et  al.  V.  THOMAS,  Governor,  et  al. 

(Supreme  Court  of  Colorado.    Dec.  17,  1900.) 

TAXATION  —  UNIFORMITY  —  RETROSPECTIVE 
OPERATION  OF  TAX  LAWS— CONSTITUTION- 
ALITY—DUE  PROCESS  OF  LAW— PLEADING. 

1.  Under  Scss.  Laws  1897,  p.  157,  declaring 
that  a  foreign  corporation  having  capital  stock 
divided  into  shares  shall  file  its  certitieate  or 
articles  of  incorporation,  and  pay  certain  fees, 
as  a  condition  precedent  to  the  exercise  of  any 
corporate  power  or  the  doing  of  business  in  tb6 
state,  a  plea  denying  the  ri^bt  of  certain  for- 
eign corporations  to  maintain  an  action  with- 
in the  state,  failing  to  allege  that  the  plain- 
tiffs are  corporations  having  capital  stock  di- 
vided into  shares,  thus  bringing  them  within 
the  class  of  corporations  designated  in  the 
statute,  is  insuiScient. 

2.  Sess.  Laws  1897,  c.  70,  requires  the  chief 
officers  of  every  corporation  owning  railroad 
cars,  other  than  railroad  companies  operating 
a  line  of  railway  in  the  state,  to  make  an  an- 
nual statement  to  the  board  of  equalization, 
showing  the  aggregate  number  of  miles  made 
by  their  cars  on  the  railway  lines  in  the  state 
during  the  preceding  year,  and  a  statement  of 
the  class  of  cars  used,  and  provides  that  the 
board  of  equalization  shall  ascertain  from  these 
statements  the  number  of  cars  required  to  make 
the  total  mileage  of  each  company  within  the 
year,  and  the  value  of  each  class  of  cars  used, 
and  the  number  found  necessary  to  make  the 
total  mileage  of  the  cars  of  each  corporation 
shall  be  assessed  to  such  company,  lleld,  in 
an  action  to  restrain  the  assessment  of  plain- 
tiff's cars,  tliat  the  act  was  not  unconstitution- 
al, as  retrospective  in  its  operation,  'though  the 
assessments  included  mileage  made  before  the 
act  took  effect,  since  the  cars  were  subject 
to  taxation  under  the  tlicn  existing  laws,  and 
the  Laws  of  1897  merely  provided  a  mode  of 
procedure  for  the  assessment  of  toxes. 

3.  Sess.  Laws  1807,  c.  70,  provides  for  a 
mode  of  procedure  for  the  taxation  of  railroad 
cars  owned  by  any  company  or  individual  oth- 
er than  those  operating  a  line  of  railway  in 
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the  state.  Assessments  under  the  act  included 
mileage  made  by  the  cars  before  the  act  took 
effect.  Held  that,  if  the  act  of  the  board  iu 
making  the  as.sessments  according  to  the  stat- 
ute for  time  preceding  its  taking  effect  was  un- 
authorized, it  was  incumbent  on  plaintiffs  to 
make  such  objection,  in  conformity  with  Sess. 
I-aws  1801,  p.  293,  §  2,  to  the  board  of  equali- 
zation, or  at  least  to  offer  to  pay  the  taxes  as- 
certained to  have  be^n  due  since  the  act  took 
effect,  to  entitle  them  to  an  injunction  restrain- 
ing the  collection  of  such  unauthorized  assess- 
ment. 

4.  The  act  was  not  unconstitutional,  as  vio- 
lating the  rule  of  uniformity,  in  excepting  from 
its  operation  cars  belonging  to  companies  oper- 
ating a  line  of  railroad  in  the  state,  since  ade- 
quate procedure  for  the  taxation  of  such  cars 
was  otherwise  provided,  and  the  act  merely 
provided  a  mode  of  procedure  for  taxing  cars 
of  the  particular  class. 

5.  Sess.  Laws  1897,  c.  70,  authorizing  tax- 
ation of  railroad  cars  owned  by  private  corpo- 
rations, is  not  in  violation  of  the  fourteenth 
amendment  of  the  federal  constitution,  in  fail- 
iog  to  provide  an  opportunity  to  the  owners  of 
the  cars  to  be  heard  before  the  assessment  is 
made,  since  such  opportunity  is  afforded  by 
Sess.  Laws  1891,  p.  293,  §  2,  providing  that,  at 
a  certain  meeting  of  the  board  of  equalization, 
opportunity  shall  be  given  "to  any  taxpayer 
to  appear  before  the  board  and  submit  any  in- 
formation or  objections  tending  to  aid  in  mak- 
ing an  equitable  assessment. 

Error  to  district  court,  Arapahoe  county. 

Action  by  the  American  Refrigerator  Tran- 
sit Company  and  others  against  Charles  S. 
THomas,  governor,  and  others.  From  a  judg- 
ment sustaining  a  demurrer  to  the  complaint, 
plaintiffs  bring  error.    Affirmed. 

On  May  9,  1898,  the  American  Refrigerator 
Transit  Company  and  12  other  foreign  com- 
panies, as  plaintiffs,  filed  in  the  district  court 
of  Arapahoe  county  a  complaint  asking  for 
tbe  Issuance  of  a  writ  of  injunction  restrain- 
ing the  defendants  therein  named,  as  the 
state  board  of  equalization,  from  assessing 
the  cars  of  any  of  said  13  foreign  companies 
under  the  act  of  1897  entitled  "An  act  to  pro- 
vide for  the  assessment  and  taxation  of  rail- 
road cars  other  than  those  which  are  the 
property  of  railroad  companies."  Chapter 
70,  Sess.  La^v8  1897.  The  act  requires  the 
president  or  other  chief  officer  of  every  com- 
pany or  corporation  other  than  a  railroad 
company  operating  a  line  of  railway,  and 
every  firm  or  individual  owning  any  cars,  on 
or  before  March  15th  In  each  year,  to  make 
to  the  state  board  of  equalization  a  statement, 
under  oath,  showing  the  aggregate  number 
of  miles  made  by  their  cars  over  the  several 
lines  of  railway  in  this  state  during  the  year 
preceding,  ending  on  December  31st,  and  a 
further  statement  showing  the  average  num- 
ber of  miles  traveled  per  day  by  tbe  cars  of 
a  particular  class  or  classes  covered  by  the 
statement  In  the  ordinary  course  of  business 
during  the  year;  and  also  requires  the  presi- 
dent or  other  chief  officer  of  every  railroad 
company  whose  lines  run  through  or  into  the 
state,  on  or  before  the  same  date,  to  furnish 
to  the  state  board  of  equalization  a  similar 
statement,  showing  the  total  number  of  miles 
made  by  such  cars  over  their  lines  in  this 
state   during   the   year  preceding   December 


31st,  and  showing  separately  the  name  of, 
and  aggregate  number  of  miles  traveled  over 
their  lines  in  this  state  by,  the  cars  of  each 
such  company  or  Individual;  and  provides 
that  the  state  board  of  equalization  shall  as- 
certain from  such  statements  the  number  of 
cars  required  to  make  the  total  mileage  of  the 
cars  of  each  company  or  individual  within  the 
year,  and  that  the  board  shall  ascertain  and 
fix  a  valuation  upon  each  particular  class  of 
such  cars,  and  the  number  so  ascertained  to 
be  required  to  make  the  total  mileage  of  the 
cars  of  each  company  or  individual  shall  be 
assessed  to  such  companies  or  individuals,  re- 
spectively; and  for  the  purpose  of  this  assess- 
ment tbe  board  is  authorized  to  base  the  same 
upon  the  returns  of  the  several  railway  .com- 
panies. On  June  7,  1898,  the  defendants  filed 
their  verified  plea  In  bar,  in  which  It  was  al- 
leged that  all  said  companies  were  foreign 
corporations,  regularly,  continuously,  and  per- 
manently engaged  In  the  transaction  of  busi- 
ness In  this  state;  that  no  one  of  said  com- 
panies had  a  known  place  of  business  or  an 
authorized  agent  within  this  state,  upon 
whom  process  may  be  served;  and  that  no 
one  of  said  companies  had  made  the  neces- 
sary filings  In  the  office  of  the  secretary  of 
state  or  recorder  of  deeds,  or  paid  the  fees 
required  by  law  of  foreign  corporations.  To 
this  plea  the  plaintiffs  filed  a  general  demur- 
rer, which  the  court  below  sustained,  and  car- 
ried the  demurrer  back,  and  sustained  It,  to 
tbe  complaint,  and  ordered  the  complaint  dis- 
missed. To  review  this  Judgment  of  the  dis- 
trict cotu^,  the  plaintiffs  prosecute  this  writ 
of  error. 

Percy  Werner  and  C.  M.  Kendall,  for  plain- 
tiffs In  error.  B.  L.  Carr,  Atty.  Gen.,  and 
Calvin  E.  Reed,  Asst  Atty.  Gen.,  for  defend- 
ants in  error. 

GODDARD.  3.  (after  stating  the  facts). 
1.  The  defendants  In  error  devote  their  en- 
tire brief  to  a  discussion  of  the  alleged 
error  of  the  trial  court  In  sustaining  the 
demurrer  to  their  plea  in  bar,  and  insist 
that  the  plaintiffs  in  error,  by  falling  to  com- 
ply with  the  requirements  of  the  consti- 
tution and  statutes  in  regard  to  foreign  cor- 
porations, and  especially  their  failure  to  com- 
ply with  the  provisions  of  the  act  of  April 
13,  1897  (Sess.  Laws  1897,  p.  157),  which  pro- 
vides, Inter  alia,  that  a  foreign  corporation 
having  capital  stock  divided  into  shares  shall 
file  Its  certificate  or  articles  of  incorporation, 
and  pay  to  the  secretary  of  state  certain  fees, 
as  a  condition  precedent  to  the  exercise  of 
any  corporate  power  or  the  doing  of  any 
business  In  the  state,  cannot  maintain  this 
action.  We  think  the  demurrer  was  properly 
sustained.  The  plea  is  insufficient.  In  failing 
to  allege  that  the  plaintiffs  In  error  are  cor- 
porations having  capital  stock  divided  into 
shares,  thus  bringing  them  within  the  class 
of  corporations  designated  In  the  statute; 
and,  it  also  appearing  from  the  admitted  alle- 
gations of  the  complaint  that  the  business 
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the  plea  avers  they  are  regularly,  continuous- 
ly, and  permanently  transacting  in  the  state 
is  the  furnishing,  to  such  shippers  as  may 
order  the  same,  their  cars,  to  be  used  in  the 
carrying  on  of  interstate  commerce,  it  Is 
questionable  whether  it  is  within  the  prov- 
ince of  the  state  legislature  to  exact  condi- 
tions upon,  which  they  should  carry  on  such 
business.  Crutcher  v.  Kentuclcy,  141  U.  S. 
47,  11  Sup.  Ct  851,  3.5  L.  Ed.  639. 

2.  The  right  of  the  board  of  equalization 
to  assess  the  cars  of  the  plaintifts  in  error, 
when  used  and  employed  as  they  are  in  this 
state,  was  upheld  by  this  court  in  the  ease  of 
HaU  V.  Transit  Co.,  24  Colo.  291,  51  Pac.  421, 
and  by  the  supreme  court  of  the  United 
States,  on  error,  in  174  U.  S.  70,  19  Sup.  Ct. 
699,  43  L.  Ed.  899.  Mr.  Justice  Shiras,  speak- 
ing for  a  majority  of  the  latter  court,  after 
reviewing  the  authorities  on  the  subject,  said: 
"It  having  been  settled,  as  we  have  seen,  that 
where  a  corporation  of  one  state  brings  into 
another,  to  use  and  employ,  a  portion  of  Its 
movable  personal  property,  it  is  legitimate  for 
the  latter  to  Impose  upon  such  property  thus 
used  and  employed  its  fair  share  of  the  bur- 
dens of  taxation  Imposed  upon  similar  prop- 
erty used  in  like  way  by  its  own  citizens,  we 
think  that  such  a  tax  maybe  properly  assess- 
ed and  collected,  in  cases  like  the  present, 
where  the  specific  and  individual  items  of 
property  so  used  and  employed  were  not  con- 
tinuously the  same,  but  were  constantly 
changing,  according  to  the  exigencies  of  the 
business,  and  that  the  tax  may  be  fixed  by 
an  appraisement  and  valuation  of  the  aver- 
age amount  of  the  property  thus  habitually 
used  and  employed."  After  the  commence- 
ment of  that  case,  and  pending  the  review, 
the  legislature  passed  the  act  referred  to  in 
the  foregoing  statement.  The  only  question 
presented  in  this  case  that  was  not  urged 
and  settled  adversely  to  plaintiffs  in  error 
in  the  Hall  Case  is  whether  this  act  infringes 
any  provision  of  the  constitution.  It  is  claim- 
ed that  it  Is  retrospective  in  its  operation, 
and  violates  the  provisions  of  section  11, 
art  2,  because  it  did  not  go  into  effect  until 
April  1,  1897,  and  the  board,  acting  under 
Its  provisions,  received  statements  from  the 
railroad  companies  operating  in  the  state  of 
the  mileage  made  by  the  cars  of  plaintiffs 
in  error  for  the  entire  year  ending  December 
31,  1897,  thereby  including  mileage  made  by 
such  cars  during  January,  February,  and. 
March,  before  the  act  took  effect  We  do 
not  think  this  objection  tenable.  The  cars 
were  subject  to  taxation  under  the  constitu- 
tion and  statutes  theretofore  in  existence; 
and  the  act  in  question  merely  provides  a 
mode  of  ascertaining  the  average  numtter  of 
cars  belonging  to  the  respective  companies 
used  in  this  state  during  the  year,  and  which 
were  liable  to  taxation  for  that  year,  under 
the  then  existing  laws.  Furthermore,  If  the 
board  was  not  authorized  to  resort  to  this 
mode  to  asoertnin  the  average  number  of 
cars  used  during  the  mouths  preceding  the 


taking  effect  of  the  act,  it  was  Incumbent 
upon  the  plaintiffs  to  avail  themselves  of 
such  objection  In  the  manner  provided  In 
section  2,  p.  293,  Sess.  Laws  1891,  or  at  least 
to  offer  to  pay  the  taxes  upon  the  average 
number  of  cars  ascertained  to  have  been  em- 
ployed during  the  remainder  of  the  year,  to 
entitle  them  to  the  relief  sought. 

3.  The  further  objection  that  the  act  vio- 
lates the  rule  of  uniformity  enjoined  by  sec- 
tion 3,  art  10,  of  the  constitution,  in  that 
It  excepts  from  its  operation  cars  belonging 
to  railroad  companies  operating  a  line  of 
railroad,  is  also  untenable.  As  was  said  in 
People  V.  Henderson,  12  Colo.  369,  21  Pat 
144:  "The  uniformity  required  is  a  uni- 
formity of  taxes,  not  a  uniformity  of  proce- 
dure, or  of  rules  or  regulations  to  govern  the 
levy  thereof.  To  demand  absolute  uniform- 
ity in  the  latter  regard  would  tend  strongly 
to  defeat  the  prior  and  supreme  require- 
ment The  constitution  leaves  this  matter 
with  the  legislature,  simply  directing  that 
the  regulations  shall  be  made  by  general 
law,  and  shall  secure  just  valuations."  As 
before  stated,  the  purpose  of  the  act  is  to 
provide  a  mode  or  means  of  ascertaining  the 
average  number  of  cars  belonging  to  plain- 
tiffs in  error  employed  In  the  state  during  the 
year.  The  particular  manner  in  which  tlieir 
cars  are  employed  gives  rise  to  the  neces- 
sity, and  affords  a  sufl3clent  reason,  for  the 
adoption  by  the  legislature  of  a  distinct 
method  for  ascertaining  such  fact;  and  the 
method  provided  being,  in  the  judgment  of 
that  body,  adequate,  and  It  being  compe- 
tent for  the  legislature  to  adopt  such  method 
as  It  may  deem  proper  for  such  purpose,  un- 
less such  method  is  calculated  to  produce 
gross  Injustice  in  the  assessment  the  courts 
will  not  Interfere.  We  can  see  no  such  o\y- 
jcction  to  the  method  provided.  The  reason, 
no  doubt,  why  the  act  excepts  from  its  pro- 
visions cars  belonging  to  railroad  companlee 
operating  a  line  of  railroad,  is  because  ade- 
quate procedure  for  the  taxation  of  such  cars 
has  been  otherwise  provided. 

4.  It  is  also  contended  that  the  failure  of 
the  act  to  provide  an  opportunity  to  the  own- 
ers of  the  cars  to  be  heard  before  the  assess- 
ment is  made  renders  the  law  obnoxious  to 
the  fourteenth  amendment  to  the  constitu- 
tion of  the  United  States.  While  It  Is  true 
that  the  act  Itself  does  not  provide  for  such 
a  hearing,  yet  we  think  that  such  an  oppor- 
tunity Is  afforded  by  the  act  of  1891,  under 
the  first  section  of  which  the  cars  In  question 
are  subjected  to  taxation.  Section  2,  Inter 
alia,  provides:  "At  the  April  meeting  of  the 
board  in  each  year  it  shall  be  the  duty  of 
the  board  to  afford  an  opportunity  •  •  • 
to  any  tax-payer  to  appear  before  the  board 
and  submit  to  It  any  facts  which  may  tend 
to  Inform  the  board  or  give  it  information, 
to  the  end  that  a  fair  and  equitable  assess- 
ment of  such  property  may  be  made."  Sec- 
tion 6  provides  that  the  board,  "at  its  Sep- 
tember meeting,  shall  also  be  authorized  to 
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make  any  necessary  cbange,  or  to  correct 
any  error  or  mistake  made  by  them  In  assess- 
ing the  property  required  to  be  assessed  by 
them  by  sec.  one  (1)  of  this  act"  In  the 
State  Riillruad  Tax  Cases,  92  U.  S.  575,  610, 
23  L.  Ed.  669,  where  the  assessment  of  a 
board,  whose  duty  was  similar  to  that  of  the 
board  of  equalization  in  this  case,  was  chal- 
lenged for  want  of  notice  and  a  hearing,  Mr. 
Justice  Miller,  who  delivered  the  opinion  of 
the  court,  said:  "This  board  has  its  time 
of  sitting  fixed  by  law.  Its  sessions  are  not 
secret  No  obstruction  exists  to  the  appear- 
ance of  any  one  before  It  to  assert  a  right 
or  redress  a  wrong;  and,  in  the  business  of 
assessing  taxes,  this  Is  all  that  caji  be  rea- 
sonably asked."  It  is  therefore  apparent  that 
this  objection  is  without  foundation. 

The  further  grounds  relied  upon  by  plain- 
tltfs  In  error  as  exempting  their  cars  from 
taxation  In  this  state  were  answered  In  the 
Hall  Case,  and  require  no  further  notice. 
It  follows  from  the  views  expressed  that  the 
court  below  properly  dismissed  the  action, 
and  its  Judgment  Is  accordingly  affirmed. 
Afflrzned. 


OS  Colo.  1«0 

In  re  SHELIi'S  ESTATB. 

(Supreme  Court  of  Colorado.     Dec.  17,  1900.) 

Wnj-S— UNDCE     INPLUKNCB— KVIDBNCB— PBR- 
KMPTORY  INSTRUCTIONS. 

1.  Testimony  in  a  will  contest  that  propo- 
nent entered  the  family  of  testator,  caused  an 
estrangement  resulting  in  a  divorce  between 
testator  and  the  mother  of  contestants,  and 
then  married  him,  is  too  remote  to  show  undue 
influence  in  the  execution  of  a  will  16  years 
after  snch  occurrence,  and  10  years  after  the 
marriage. 

_  2.  Aside  from  its  being  too  remote,  snch  tes- 
timony was  inadmissible  in  the  absence  of  s 
showing  of  continuation  of  undue  influence 
down  to  the  making  of  the  will,  and  of  the  ex- 
ercise of  nndne  influence  concerning  the  making 
of  the  will. 

3.  A  will  is  not  unnatural,  in  giving  the  tes- 
tator's entire  property  to  bis  second  wife,  with 
reqnest  that  she  should  will  it  to  their  chil- 
dren, to  the  exclusion  of  bis  children  by  a  di- 
vorced wife,  one  of  whom  (M.)  was  a  cripple; 
It  not  appearing  that  such  infirmity  incapacitat- 
ed her  from  earning  a  living,  and  the  testator 
explaining  in  his  will  that  he  had  already  made 
ample  provision  for  all  bis  children,  except  M., 
who  had  been  a  source  of  much  annoyance  to 
him  during  ail  her  life,  and  that  he  had  given 
to  his  first  wife  property  which  he  expected 
her,  by  her  will,  to  leave  to  M, 

4.  Though,  on  a  trial  in  the  district  court  on 
an  appeal  from  the  county  court  in  a  will  con- 
test, fM>ntestants  are  entitled  to  have  the  is- 
snes  submitted  to  a  jury,  the  court,  as  in  an  or- 
dinary civil  action,  when  the  facts  require  it, 
may  direct  a  verdict. 

5.  Testimony  that  testator's  wife  wished  it 
understood  that  she  preferred  that  his  children 
by  a  former  wife  would  stay  away  from  the 
honse,  and  that  testator  told  his  family  that 
he  coold  not  come  to  see  them,  on  account  of 
his  wife, — ^that  she  would  not  let  him, — and  that 
he  had  said  that,  if  he  had  it  to  do  over,  he 
would  not  marry  her,  is  insufficient  to  go  to 
the  jury  on  the  question  of  the  wife  exercising 
an  nndne  influence  over  testator  in  relation  to 
the  execution  of  Us  will. 


Appeal  from  district  court,  Arapahoe  coun- 
ty. 

In  the  matter  of  the  estate  of  Samuel 
Shell,  deceased.  From  a  Judgment  of  the 
district  court  affirming  a  Judgment  of  the 
county  court  admitting  the  will  to  probate, 
contestants  appeal.    Affirmed. 

George  W.  Miller  and  Daniel  Sayer,  for  ap- 
pellants.   Bislng  &  Marshall,  for  appellees. 

OAMPBELIi,  C.  J.  This  Is  an  appeal  from 
a  Judgment  of  the  district  court  of  Arapa- 
hoe county  In  proceedings  on  appeal  from  the 
county  court  In  which  the  will  of  Samuel 
Shell,  deceased,  was  admitted  to  probate. 
Objection  to  the  probate  was  upon  the  ground 
of  the  mental  incapacity  of  the  testator,  and 
undue  influence  over  him  exercised  by  bis 
wife,  the  proponent  and  executrix  of  the  will. 
On  full  bearing  the  Instrument  was  adjudged 
valid  in  both  courts..  No  question  Is  raised 
In  the  briefs  as  to  testator's  mental  capac- 
ity, and  under  the  evidence  no  reasonable 
charge  of  that  kind  could  be  sustained.  That 
feature  of  the  case  Is  therefore  eliminated. 
A  careful  reading  of  the  evidence  preserved 
In  the  bill  of  exceptions  satlsfles  us  that  there 
is  no  legitimate  testimony  by  a  competent 
witness,  other  than  that  given  by  Mrs.  Chan- 
dler, upon  which,  by  the  utmost  stretch  of  the- 
Imagination,  an  argument  can  be  based  to- 
sustain  the  charge  of  undue  Influence;  and, 
when  her  testimony  _  la  subjected  to  sound 
rules  of  evidence.  It  will  be  found  that  It  Is 
lacking  In  essential  elements.  It  Is  true  that 
some  of  the  contestants  (those  directly  in- 
terested In  the  will)  were  produced,  and  aa 
attempt  (which  was  thwarted  by  the  ruling 
of  the  court)  made  to  elicit  testimony  of  this 
sort;  but  such  testimony,  even  If  admitted, 
was  Incompetent,  under  our  statute,  and  not 
worthy  of  serious  consideration,  even  If  the 
ban  of  the  statute  did  not  exclude  it  Strict- 
ly speaking,  "fraud"  and  "undue  Influence" 
are  not  synonymous  expressions.  Undue  In- 
fluence is,  In  one  sense,  a  species  of  fraud; 
and  while  there  are  sometimes,  perhaps 
usually,  present  elements  of  fraud,  undue  in- 
fluence may  exist  without  any  positive  fraud 
being  shown.  Opposing  counsel  do  not  dif- 
fer as  to  what  constitutes  undue  Influence,  or 
the  rule  governing  the  admission  of  evidence 
to  sustain  it;  and  It  Is  only  respecting  the 
character  and  admissibility  of  evidence  In- 
troduced and  rejected,  and  the  application  of 
the  law  to  the  facts,  that  they  disagree.  In 
the  case  of  Clough  y.  Clough,  16  Colo.  App. 
— ,  51  Pac°513,  although  the  requirements  of 
the  decision  may  not  have  called  for  the  an- 
nouncement, yet  the  statement  of  the  rule 
found  in  the  opinion  governing  the  admission 
of  evidence  upon  such  an  Issue  is  substan- 
tially correct  The  court  says:  "A  charge 
of  undue  Influence  Is  substantially  that  of 
fraud,  and  It  can  seldom  be  shown  by  direct 
and  positive  evidence.  While  It  is  true  that 
It  must  be  proved,  and  not  presumed,  yet  it 
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can  be,  and  most  generally  Is,  proven  by  evi- 
dence of  facts  and  circumstances  which,  as 
to  themselves,  may  admit  of  little  dispute, 
but  which  are  calculated  to  establish  it,  and 
from  which  It  may  reasonably  and  naturally 
be  inferred."  And  It  was  also  said  that  a 
court  "should  be  liberal  in  admitting  evi- 
dence of  all  circumstances,  even  though 
slight,  which  might  tend,  in  conjunction  with 
other  circumstances,  to  throw  light  upon  the 
relation  of  the  parties,  and  upon  the  disputed 
-question  of  undue  influence."  Applying  this 
test,  we  are  of  opinion  that  the  rulings  of  the 
district  court  in  rejecting  testimony  offered 
by  contestants  were  clearly  right.  The  wlt- 
nef^s  Mrs.  Chandler  at  one  time  was  a  mem- 
ber of  the  family  of  the  testator.  He  was 
divorced  from  his  first  wife,  by  whom  he  had 
a  family  of  10  children.  He  died  December 
16,  1897.  The  will  was  executed  June  26, 
1S91.  The  attempt  was  made  to  show  that 
while  testator  was  living  with  his  first  wife 
the  proponent  entered  the  family  circle,  and 
as  a  result  of  her  machinations  an  estrange- 
ment took  place  between  the  husband  and 
first  wife,  which  afterwards  led  to  the  di- 
vorce, and  later  to  the  marriage  of  proponent 
and  testator.  As  near  as  we  can  ascertain 
from  the  meager  abstract,  the  time  to  which 
this  occurrence  relates  was  about  the  year 
1874  or  1875,  and  It  would  seem  that  the  sec- 
ond marriage  took  place  In  1880,  or  perhaps 
later.  While  it  Is  unwise  to  lay  down  any 
hard  and  fast  rule  respecting  the  time  to 
which  this  class  of  testimony  must  relate, 
we  are  of  opinion  that,  under  the  facts  of 
this  case,  these  circumstances  were  entirely 
too  remote  to  be  brought  within  the  category 
of  evidence  tending  to  establish  undue  in- 
fluence. Oases  very  much  in  point  upon  this 
proposition  are  Pierce  v.  Pierce,  38  Mich.  412; 
Batchelder  v.  Batchelder,  139  Mass.  1,  29  N. 
E.  61;  In  re  Langford's  Estate,  108  Cal.  e08. 
41  Pac.  701;  Webber  v.  Sullivan,  58  Iowa, 
260,  12  N.  W.  319.  But,  aside  from  this  ob- 
jection, the  testimony  was  clearly  inadmis- 
sible because  not  only  was  there  no  offer  to 
show  by  competent  evidence  a  continuance 
of  any  general  influence,  supposed  to  be  es- 
tablished by  this  class  of  testimony,  down 
to  or  near  the  time  of  the  execution  of  the 
will,  but  there  was  no  testimony  whatever 
showing  that  any  undue  Influence  was  exer- 
cised by  proponent  over  the  testator  concern- 
ing the  making  of  the  will  at  or  near  the  date 
of  its  execution,  or  at  any  other  time.  Tes- 
timony like  that  rejected,  in  order  to  be  ad- 
missible or  to  have  any  weight  or  signifi- 
cance, must  be  connected  with  direct  or  cir- 
cumstantial evidence  tending  to  prove  that 
undue  influence  existed,  and  that  it  was  ex- 
ercised at  or  hear  the  time  the  will  was  made. 
Indeed,  none  of  the  proposed  evidence  tend- 
ed to  show  that  any  Influence  was  exercised 
at  the  time  the  will  was  executed,  and  It  was 
properly  rejected.  Its  admission  could  not 
be  other  than  prejudicial  to  the  proponent. 
2.  Another  claim  of  contestants  is  that  the 


will  itself  was  unnatural;  that  is,  different 
from  what  it  might  have  lieen  expected  to 
be.  If  the  testator  bad  a  disposing  mind, 
and  was  free  from  undue  influence,  the  mere 
fact  that  the  will  might  have  been  otherwise 
cannot  vacate  It.  But  it  is  not  unnatural. 
To  establish  this  charge,  an  attempt  was 
made  to  show  that  Martha  Finn,  a  child  of 
testator  by  his  first  wife,  was  a  cripple  from 
Infancy,  and  that  no  provision  In  the  will 
was  made  fojr  any  of  the  children  of  the  firsC 
marriage,  and  particularly  none  for  her. 
The  proposition  is  that  the  Intrinsic  character 
of  the  will  Itself  may  be  considered  as  evi- 
dence showing  that  It  was  unnatural,  and 
that  it  was  proper  to  admit  extrinsic  evi- 
dence to  that  effect.  This  Is  true.  It  Is  to 
be  observed,  however,  that  It  does  not  ap- 
pear to  what  extent  this  child  was  crippled, 
or  that  her  Infirmity  In  any  respect  Incapac- 
itated her  from  earning  a  livelihood.  It 
would  seem  that  she  was  or  had  been  mar- 
ried, and,  for  aught  that  appears,  her  hus- 
band was  abundantly  able  to  care  for  her. 
The  will  itself  contains  testator's  reasons  for 
not  making  provision  for  any  of  these  chil- 
dren. It  states  that  he  had  already  made 
ample  provision  for  all  except  his  daughter 
Martha,  the  alleged  cripple,  and  that  as  she 
had  been  a  source  of  much  annoyance  to  him 
during  all  her  life,  and  since  he  had  already 
given  to  his  first  wife  property  which  he  ex- 
pected her,  by  her  will,  to  give  to  Martha, 
he  omitted  her  now  from  the  list  of  recipients 
of  his  bounty.  Neither  below  nor  upon  this 
review  was  an  attempt  made  to  controvert 
these  facts,  and  for  the  purposes  of  this  case 
we  may  presume  them  to  be  true.  Assum- 
ing the  truthfulness,  therefore,  of  the  facta 
which  actuated  testator  in  not  making  pro- 
vision for  the  children  of  his  first  wife,  there 
is  nothing  about  this  will  that  Is  at  all  un- 
natural. Indeed,  It  was  just  and  praise- 
worthy. If  such  provision  had  already  been 
made  for  the  older  children,  then  It  was  en- 
tirely proper  for  the  testator  to  give,  as  he 
did,  bis  entire  property  to  his  second  wife, 
with  a  request  that  she  should,  at  her  death, 
give  the  same  to  his  two  minor  children,  the 
issue  of  the  second  marriage. 

3.  At  the  close  of  the  testimony  for 'con- 
testants the  court  directed  the  Jury  to  find  a 
verdict  for  the  proponent  and  of  this  action 
contestants  now  complain.  Under  the  deci- 
sion of  this  court  In  Clough  v.  Clough,  59 
Pac.  736  (s.  c.  [App.]  51  Pac.  613).  it  was 
held  that,  upon  the  trial  In  the  district  court 
upon  an  appeal  from  the  county  coturt  in 
the  matter  of  the  probate  of  a  contested  will, 
the  contestants  were  entitled  to  have  the  is- 
sues submitted  to  a  jury.  But  it  does  not 
foUow  that  in  no  case  is  it  proper  for  the 
court  to  direct  a  verdict.  The  court  may.  in 
a  proceeding  of  this  sort,  as  in  an  ordinary 
civil  action,  when  the  facts  of  the  case  re- 
quire It,  direct  a  verdict,  and  a  failure  to 
do  so  would  be  a  palpaMe  evasion  of  duty. 
If  there  is  no  evidence  at  all  to  sustain  the 
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cbaj-ge  of  undue  Influence,  It  would  be  tlie 
clear  duty  of  the  court  to  direct  a  jury  to 
tliat  effect,  and  the  rule  governing  in  such 
cases,  as  stated  In  Lord  t.  Refining  Co.,  12 
Colo.  390,  21  Pac.  148,  is  applicable  here. 
If  th«  evidence.  In  the  most  favorable  light 
In  which  it  may  reaBonably  be  considered 
in  behalf  of  the  contestants,  shows  that  no 
undue  Influence  was  exercised  by  prc^tonent, 
and  If  the  case  had  been  submitted  to  the 
Jury  upon  that  evidence,  and  they  had  return- 
ed a  verdict  la  favor  of  contestants,  the  court 
would  have  been  obliged  to  set  it  aside  as 
nianlfeslly  against  the  weight  of  the  evi- 
dence, then  the  court  might  properly  in  the 
first  instance  direct  the  Jury  to  find  In  favor 
of  proponent.  It  is  true  that  if  the  question 
depends  upon  inferences  to  be  drawn  froin  a 
variety  of  facts  and  circumstances,  in  the 
consideration  of  which  there  is  room  for  a 
substantial  difference  of  opinion  between  in- 
telligent, upright,  and  reasonable  men,  then 
the  question  should  be  submitted  to  the  Jury 
under  appropriate  instructions,  even  though 
there  be  no  conflict  in  the  testimony.  Tested 
by  these  considerations,  we  are  of  opinion 
that  this  case  ought  not  to  have  been  sub- 
mitted to  the  Jury.  The  only  evidence  bear- 
ing ui>on  this  question  Is  to  be  found  in  the 
testimony  of  the  vrltness  Chandler.  She  tes- 
tifies that  some  time  in  1880  she  met  the 
proponent  in  a  store,  and  asked  the  latter 
how  her  husband  was,  to  which  the  propo- 
nent replied  that  he  was  very  poorly.  Mrs. 
Chandler  then  remarked  that  she  would  like 
to  visit  him,  but  was  given  to  understand 
that  proponent  preferred  that  his  family  (of 
wliich  the  witness  Chandler  seemed  to  consid- 
ed  herself  a  member)  would  stay  away  from 
the  house,  for  it  made  him  worse  whenever 
any  of  them  came.  Mrs.  Chandler  also  says 
that  at  one  time  she  met  testator  on  the 
street  car,  and  Inquired  of  him  as  to  his 
health,  and  asked  him  if  he  was  coming 
over  to  see  her,  as  had  been  promised,  to 
-which  he  replied  that  he  could  not  come, 
on  account  of  his  wife,  and  that  she  would 
not  let  him.  Mrs.  Chandler  also  says  that 
at  one  time  Mr.  Shell  remarked  to  her  that. 
If  he  had  this  thing  to  do  over  (meaning 
the  marriage  with  his  second  wife),  he  would 
not  do  it  again,  and  that  he  forgave  Mrs. 
Cliandler  for  marrying  contrary  to  his  wish. 
It  strikes  us  that  if  this  testimony  tends 
to  prove  anything,  it  is  that  proponent  did 
not  wish  the  witness  to  interfere  with  her 
opportunity  of  influencing  the  testator;  but 
the  dalm  Is  made  that  it  has  some  tendency 
to  establish  the  proposition  that  the  propo- 
nent not  only  bad  the  power  of  unduly  influ- 
encing the  testator,  but  that  she  exercised 
It  respecting  the  will.  To  this  we  reply  that 
■we  consider  it  too  well  settled  to  need  the 
citation  of  authorities  that  undue  influence 
cannot  be  inferred  alone  from  motive  or  op- 
portunity; that  there  must  also  be  some  tes- 
timony, either  direct  or  circumstantial,  to 
show  that  undue  Influence  not  only  existed, 


but  that  it  was  exercised  with  respect  to  the 
making  of  the  will  itself.  This  testimony 
does  not  in  any  degree  tend  to  show  that 
proponent  ever  exercised  any  undue  influ- 
ence, or  any  influence  at  all,  over  the  testa- 
tor in  relation  to  the  making  of  the  will. 
It  may,  and  possibly  does,  tend  to  show 
that  proponent  exercised  her  influence  over 
testator  to  dissuade  him  from  associating 
with  witness;  and,  from  an  examination  of 
her  testimony,  we  are  disposed  to  believe, 
and  constrained  to  remark,  that  this  influ- 
ence, instead  of  being  undue,  was  whole- 
some and  salutary.  Had  this  testimony  t>cen 
coupled  with  a  legitimate  offer  to  show,  ei- 
ther directly  or  by  way  of  inferehce  from 
legitimate  testimony,  that  proponent  had  the 
opportunity  to  wield  undue  influence,  or  did 
exercise  It,  with  respect  to  the  making  of  a 
will,  a  different  question  might  arise.  True, 
it  is  claimed  in  argument  by  contestants 
that  an  offer  was  made  to  show  that  the 
influence  obtained  by  proponent  over  her  hus- 
band continued  to  the  time  of  his  death;  but 
we  find  upon  examination  of  the  abstract 
to  which  counsel  refer  that  no  such  offer  was 
made,  and  the  contention  in  that  respect 
is  not  worthy  of  serious  consideration. 

To  summarize  our  conclusion:  It  is  not 
putting  it  too  strongly  to  say  that  the  court 
would  have  t)een  derelict  in  duty,  had  any 
question  of  fact  been  submitted  to  the  Jury. 
There  is  not  a  particle  of  legitimate  and  com- 
petent evidence  to  sustain  the  charge  of  un- 
due influence;  and  had  the  cause  been  sub- 
mitted, and  a  verdict  for  contestants  return- 
ed, we  would  have  no  hesitation  in  setting 
It  aside  upon  the  ground  that  there  was  not 
a  particle  of  proof  to  sustain  It.  In  this  con- 
nection the  remarks  of  Mr.  Justice  Paxson 
in  Cauffman  v.  Long,  82  Pa.  St.  72,  are  per- 
tinent, and  commend  themselves  to  our  Judg- 
ment as  a  wholesome  expression  of  the  law 
that  should  control  the  action  of  courts  in 
questions  of  this  character:  "The  growing 
disposition  of  courts  and  Juries  to  set  aside 
last  wills  and  testaments,  and  to  substitute 
in  lien  thereof  their  own  notions  as  to  what 
a  testator  should  do  with  his  pr(^>erty,  is  not 
to  be  encouraged.  No  right  of  the  citizen  Is 
more  valued  than  the  power  to  dispose  of  his 
properly  by  will.  No  right  Is  more  solemnly 
assured  to  him  by  the  law.  Nor  does  it  de- 
pend in  any  sense  upon  the  Judicious  exercise 
of  it  It  rarely  happens  that  a  man  be- 
queaths his  estate  to  the  entire  satisfaction 
of  either  his  family  or  friends.  In  many 
instances  testamentary  dispositions  of  pro{>- 
erty  seem  iiarsh.  If  not  unjust,— the  result, 
perhaps,  of  prejudice  as  to  some  of  the  tes- 
tator's kindred,  or  undue  partiality  as  to 
others.  But  these  are  matters  about  which 
we  have  no  concern.  The  law  wisely  se- 
cures equality  of  distribution  where  a  man 
dies  Intestate.  But  the  very  object  of  a  will 
is  to  produce  inequality,  and  to  provide  for 
the  wants  of  the  testator's  family,  to  protect 
those  who  are  helpless,  to  reward  those  who 
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have  been  affectionate,  and  to  ptmlsli  those 
who  bave  been  disobedient  It  Is  doubtless 
true  that  narrow  prejudice  sometimes  inter- 
feres with  the  wisdom  of  such  arrangements. 
This  Is  dne  to  the  Imperfections  of  our  hu- 
man nature.  It  must  be  remembered  that 
in  this  country  a  man's  prejudices  are  a  part 
of  his  liberty.  He  has  a  right  to  them.  He 
may  be  unjust  to  his  children  or  relatives. 
He  is  entitled  to  the  control  of  his  property 
while  living,  and  by  will  to  direct  its  use 
after  his  death,  subject  only  to  such  restric- 
tions as  are  imposed  by  law.  Where  a  man 
has  sufficient  memory  and  understanding  to 
make  a  will,  and  such  Instrument  is  not  the 
result  of  undue  influence,  but  is  the  uncon- 
trolled act  of  his  own  mind.  It  is  not  to  be  set 
aside  in  Pennsylvania  without  sufficient  evi- 
dence, nor  upon  any  sentimental  notions  of 
equality."  ^e  foregoing  is  as  applicable  in 
Colorado  as  in  Pennsylvania.  The  judgment 
of  the'court  below  is  right,  and  should  be  af- 
firmed. 

(IT  Colo.  ss») 

MORGAN  et  al.  T.  EINQ. 
(Supreme  0>urt  of  C!olorado.     Oct  IB,  1000.) 

CORPORATIONS— BANKS  AND  BANKING— PUR- 
CHASES BY  DIRECTORS  —  TRUST  FUNDS  — 
FRAUD— STOCKHOLDERS— LACHES  —  LIMITA- 
TION OP  ACTIONS-PLBADINO— ADMINISTRA- 
TORS —  PARTIES  —  HUSBAND  AND  WIPB  — 
FRAUDULENT  CONVEYANCES. 

1.  Mills'  Ana.  St.  {  2911,  provides  that  ac- 
tions based  on  fraud  Ehail  be  commenced  with- 
ia  three  years  after  the  discovery  thereof. 
Section  2912  provides  that  bills  of  relief,  in 
case  of  the  existence  of  a  trust  not  cognizable 
by  the  courts  of  common  law,  shall  oe  filed 
within  five  years  after  the  cause  thereof  shall 
accrue.  Held,  that  an  action  brought  by  a 
stockholder  of  a  bank  on  May  7,  1896,  to  set 
aside  a  sale  of  mining  stock,  made  by  the  bank 
to  some  of  its  directors,  Deceml>er  11,  1891, 
on  the  ground  of  fraud,  and  within  six  months 
after  the  discovery  thereof,  was  authorized  by 
either  statute,  and  hence  plaintiff  was  not 
guilty  of  laches. 

2.  Where  a  stockholder  of  a  bank  sued  to  set 
aside  a  sale  of  mining  stock  by  the  bank's  trus- 
tee to  some  of  its  directors,  for  fraud,  laches 
on  the  part  of  the  plaintiff  in  not  discovering 
the  fraud  by  examination  of  the  bank's  books 
could  not  be  set  up  by  the  directors,  who  had 
purchased  the  stock  and  received  dividends 
therefrom  equal  to  the  purchase  price,  since 
they  occupied  a  fiduciary  relation  towards 
plemtiS,  and  were  in  no  way  injured  by  his 
delay  in  discovering  snch  facts. 

8.  Where  directors  of  a  bank  procured  the 
■ale  of  mining  stock  held  by  the  bank  to  them- 
selves, which,  in  view  of  their  otUce  as  di- 
rectors, they  bad  no  right  to  purchase,  and 
plaintiff,  a  stockholder,  reqaested  the  bank  to 
■ue  to  set  aside  the  sale,  which  the  bank  re- 
fused to  do,  and  two-thirds  of  the  stockholders, 
which  were  necessary  to  elect  a  new  board  of 
directors,  were  not  disinterested,  the  plaintiff 
was  entitled  to  sue  on  his  own  behalf;  ne  hav- 
ing done  ail  that  could  be  reasonably  required 
to  induce  the  bank  to  sue,  without  avail. 

4.  Where  directors  of  a  bank  procured  the 
■ale  of  mining  stock  owned  by  the  bank  to  such 
directors  in  fraud  of  stockholders,  and  in  vio- 
lation of  their  duties  as  directors,  the  fnrt  that 
the  stock  bad  paid  dividends  exceeding  the 
purchase  price  which  the  director «  paid  to  the 
bank  showed  a  substantial  loss    of  profits  to 


the  bank,  instifying  a  stockholder  In  sning  to 
set  aside  tne  sale. 

5.  Where  directors  of  a  bank  were  enabled  to 
purchase  valuable  mining  stock  held  by  the 
bank  by  reason  of  their  position  as  directors, 
such  purchase  was  fraudulent  as  matter  of 
law,  and  the  fact  that  the  directors  acted  in 
good  faith  was  no  defense  to  a  stockholder's 
action  to  vacate  the  same. 

6.  Where  a  national  bank  made  a  loan  to  a 
mining  company  which  afterwards  became  in- 
solvent, and  a  new  corporation  was  organised 
to  take  over  its  assets,  and  issued  shares 
which  the  bank  received  in  payment  of  its 
claim,  the  bank  was  the  owner  of  snch  stock, 
notwithstanding  the  fact  Ihat  the  national 
banking  act  prohibited  it  from  dealing  in  the 
stock  of  other  corporations. 

7.  Mills'  Ann.  St  i  2911,  imposes  a  limitation 
within  which  actions  based  on  fraud  mnst  be 
commenced.  Section  2912  limits  the  time  with- 
in which  actions  based  on  the  existence  of  a 
trust  must  be  Instituted.  Beld,  that  these  sec- 
tions should  be  read  together,— the  former  ap- 
plying to  frauds  by  those  not  bearing  fiduciary 
relations  to  the  party  defrauded,  the  latter 
where  trust  relations  exist;  and  hence  an  ac- 
tion by  a  stockholder  of  a  bank  to  set  aside  a 
sale  by  It  to  its  directors  for  fraud  comes  with- 
in the  provisions  of  the  latter  section. 

8.  Where  a  motion  for  judgment  on  th« 
pleadings  was  interposed,  and  the  court  render- 
ed judgment  thereon  against  defendants,  they 
were  not  then  entitled  to  amend  their  answer, 
without  a  showing  in  support  of  the  applica- 
tion, since  the  amendments  came  too  late. 

9.  The  answer  of  the  administrator  of  a  par- 
ty defendant,  filed  after  judgment  in  the  plead- 
ings, was  properly  excluded  where  deceased 
had  interposed  a  defense,  and  had  not  lacked 
opportunity  to  amend  it,  since,  the  administra- 
tor being  properly  substitoted  for  deceased, 
defendant  had  no  right  to  make  a  defense  for 
the  deceased  which  he  could  have  made,  and 
did  not. 

10.  Where  an  administrator  was  substituted 
for  decedent  as  a  party  in  nn  action,  be  was  a 
proper  party  defendant  and  hence  a  judgment 
could  be  pronounced  against  liim  in  his  repre- 
sentative capacity. 

11.  Where  the  director  of  a  bank  transferred 
mining  stock  which  he  had  purchased  from  the 
bank  under  an  abuse  of  his  office  to  his  wife, 
the  wife  was  not  entitled  to  hold  the  same,  as 
against  stockholders  of  the  bank,  in  an  action 
to  set  aside  the  sale,  since  she  acquired  no  bet- 
ter title  than  her  husband  possessed. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Francis  G.  King  against  Edward 
B.  Morgan,  administrator,  and  others.  Front 
a  Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

This  action  was  commenced  May  t,  1896, 
by  appellee,  as  plaintiff  In  the  court  below, 
on  behalf  of  himself  and  other  stockholders 
of  the  State  National  Bank,  against  appel- 
lants, as  defendants,  except  Morgan,  adminis- 
trator, who  has  been  substituted  for  the  origi- 
nal defendant,  Samuel  B.  Morgan,  deceased, 
to  set  aside  a  sale  by  the  defendant  bank  to 
the  defendants  McNeil,  Toll,  Morgan,  and 
Edward  L.  Raymond,  of  stock  of  the  defend- 
ant mining  company,  and  for  an  accountlns 
of  the  money  received  by  these  defendants 
on  account  of  such  stock.  These  defendants 
were  directors  of  the  bank  at  the  time  of 
making  such  purchase.  The  facts  upon 
wtUch  he  relies  to  maintain  this  action,  a; 
stated  In  his  complaint,  so  tar  as  It  Is  neces- 
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sary  to  notice  la  order  to  understand  the 
question  to  be  determined,  are  subBtantlally 
as  follows: 

Xbe  plaintiff  owns  50  shares  of  the  capital 
stock  of  the  bank,  which  consists  of  3,000,  of 
the  par  value  of  $100  each,  and  was  such 
owner  at  the  time  of  the  wrongful  acts  com- 
plained of.  The  board  of  directors  of  the 
bank  consists  of  13  members,  a  majority  of 
whom  is  necessary  to  constitute  a  quorum  for 
the  transaction  of  business.  The  bank  had 
loaned  to  the  Agassiz  Consolidated  Mining 
Company  about  $75,000.  The  latter,  com- 
pany, having  failed,  assigned  its  property,  for 
the  benefit  of  its  several  creditors,  to  an  as- 
signee, who  caused  the  property  to  be  sold. 
At  this  sale  the  defendant  E.  B.  Hendrle  pur- 
chased on  behalf  of  the  creditors  of  the  Agas- 
siz Company.  Thereafter  the  defendant  cor- 
poration, the  Wolftone  Consolidated  Mining 
&  Milling  Company,  was  created  for  the  pur- 
pose of  receiving  conveyances  of  the  property 
purchased  by  Hendrle,  as  trustee,  for  the 
Joint  benefit  of  the  several  creditors  of  the 
Agassiz  Company,  and  issuing  to  them  shares 
of  stock  proportioned  to  their  interest  in  the 
property  so  purchased.  Under  this  arrange- 
ment the  shares  of  the  Wolftone  Company 
stock  Involved  in  this  action  were  Issued  to 
tbe  defendant  Hendrle  in  trust  for  the  bank. 
This  stock  never  was  Issued  to  the  bank,  its 
right  and  the  right  of  others  thereto  being  still 
evidenced  by  such  declaration  of  trust.  De- 
cember 11, 1881,  a  special  meeting  of  the  board 
of  the  bank  was  held,  at  which  11  members 
were  present,  including  the  directors  above 
named.  At  this  meeting  and  the  one  held  the 
following  day,  at  which  the  same  directors 
were  present,  an  arrangement  was  effected 
whereby  the  mining  stock  was  sold  to  Mor- 
gan for  the  sum  of  $86,000,  payment  therefor 
to  be  made  in  four  equal  installments,  of  0, 
12,  IS,  and  24  months,  to  be  represented  by 
promissory  notes  acceptable  to  tbe  bank. 
The  defendants  Toll,  McNeil,  Edward  I>. 
Raymond,  and  Quentln.  who  was  also  a  direc- 
tor and  present  at  the  alwve  meetings,  were 
Interested  In  this  sale  as  purchasers.  There- 
after the  sale  was  consummated,  and  the  in- 
dividual defendants  who  were  then  directors, 
except  Quentln,  executed  and  delivered  their 
notes  to  the  bank  In  accordance  with  ^be 
ternu  of  purchase  by  Morgan.  These  notes 
were  held  by  McNeil,  and  not  entered  on  the 
records  of  the  bank.  About  June  28,  1803. 
■One  dividends  upon  the  mining  stock  had  dis- 
charged them,  except  a  small  balance,  for 
which  the  obligors  gave  their  notes,  which 
were  duly  entered  on  the  books  of  the  bank. 
The  Wolftone  property  is  very  valuable. 
Since  the  purchase  large  bodies  of  valuable 
ore  have  been  discovered  and  extracted  by 
lessees  under  leases  obtained  from  the  Wolf- 
tone Company  prior  to  the  sale  of  the  stock 
in  question.  The  dividends  to  the  purchasers 
of  tbe  stock  are  largely  in  excess  of  the  sum 
paid  therefor.  After  the  sale  It  was  agreed 
between  the  purchasers  that  Hendrle  should 
«3  P.— 27 


continue  to  hold  the  stock  in  trust  for  tbnlr 
benefit.  Raymond  has  transferred  his  inter- 
est to  bis  wife,  without  consideration,  who 
took  it  charged  with  knowledge  of  the  above 
facts.  The  directors  making  the  purchase 
are  charged  with  actual,  active  fraud  in  con- 
nection with  the  transaction.  The  sufficiency 
of  the  averments  in  this  respect  is  not  chal- 
lenged, and  It  Is  unnecessary  to  state  them, 
either  in  substance  or  detail.  Plaintiff  bad 
no  notice  or  knowledge  of  tbe  facts  upon 
which  he  predicates  his  cause  of  action  until 
within  six  months  prior  to  the  time  lie 
brought  this  suit  No  meeting  of  stockhold- 
ers of  the  bank  for  the  purpose  of  electing 
directors  has  been  called  or  held  since  the 
annual  meeting  of  1894.  The  number  of  di- 
rectors has  been  reduced  to  eight,  and  con- 
sists of  the  defendants  McNeil.  Toll,  Morgan, 
Raymond,  and  four  others.  The  only  officer 
of  the  bank  is  the  defendant  McNeil,  as  presi- 
dent By  the  articles  of  association  of  the 
bank  it  is  provided  that  an  annual  meeting 
of  the  shareholders,  for  the  election  of  direc- 
tors, shall  be  held  annually  on  a  specified  day 
each  year.  In  the  event  of  an  election  not 
being  held  on  that  day.  It  may  be  held  on  any 
other  designated  by  the  board  of  directors. 
If  they  fail  to  fix  a  date,  the  shareholders 
representing  two-thirds  of  the  shares  of  stock 
of  the  bank  may  do  so.  The  defendants  Mc- 
Neil, Morgan,  Toll,  Raymond,  and  Quentln 
are  the  owners  of  and  control  more  than  one- 
third  of  the  shares  of  the  capital  stock  of  the 
bank.  On  the  4th  day  of  March,  1896,  a  spe- 
cial meeting  of  the  directors  of  the  bank  was 
called  for  the  purpose  of  acting  upon  the  re- 
quest of  certain  shareholders  to  bring  an  ac- 
tion to  recover  its  interests  in  the  Wolftone 
stock,  at  which  meeting  there  were  present, 
as  directors,  the  defendants  McNeil,  Toll, 
Morgan,  Glliuly,  Lewis,  and  Hallack.  At  this 
meeting  plaintiff  and  other  stockholders  pre- 
sented a  written  statement  to  the  board,  set- 
ting forth,  in  substance,  as  it  Is  alleged,  the 
facts  as  above  stated  relative  to  the  sale  of 
the  Wolftone  stock,  with  the  request  that  the 
board  authorize  and  direct  an  action  to  be 
brought  by  the  bank  against  the  defendants 
who,  as  directors,  participated  in  the  trans- 
action, and  others  who  had  become  inter- 
ested in  the  stock  of  the  Wolftone  Com- 
pany. Upon  the  presentation  of  this  state- 
ment and  request  It  was  moved  by  Lewis, 
and  seconded  by  Hallack,  that  an  action  be 
brought  The  defendant  Toll,  as  a  substi- 
tute for  this  motion,  moved  that  the  stock- 
holders presenting  the  request  be  required 
to  present  to  the  president  of  the  board  the 
written  statement  of  certain  of  the  direc- 
tors, who  were  present  when  the  sale  of  tjie 
stock  was  consummated,  but  who  had  no 
personal  interest  in  the  purchase,  with  ref- 
erence to  the  matters  and  things  set  forth 
in  the  request.  The  president  called  for  a 
vote  upon  the  substitute,  and  of  those  pres- 
ent but  three  voted,  namely,  McNeil,  Mor- 
gan, and  Toll,  who  voted  in  favor  of  the 


Digitized  by 


Google 


418 


63  PACTFIO  REPORTER. 


(Colo. 


substitute.  The  president  declared  the  sub- 
stitute adopted,  and  refused  to  call  for  a  vote 
upon  the  motion  of  Lewis.  Director  Gll- 
luly  refused  to  take  any  affirmative  action 
for  the  reason  that  bis  personal  and  busi- 
ness relations  with  one  or  more  of  the  de- 
fendants charged  with  having  fraudulently 
obtained  from  the  bank  the  stock  In  ques- 
tion would  not  permit  his  acting  in  the  mat- 
ter. Director  Hendrle  also  refused  to  act 
for  a  like  reason.  To  this  complaint  the  de- 
fendants, except  the  Raymonds,  filed  a  gen- 
eral demurrer,  which  was  overruled.  There- 
after the  defeudauts  answered,  from  which 
It  appears  they  admit  the  purchase  of  the 
stock  In  question  by  the  defendants  Morgan, 
Toll,  McNeil,  and  Raymond,  substantially  as 
charged  in  the  complaint,  as  to  time,  parties, 
and  terms,  but  deny  the  averments  of  the 
complaint  by  which  It  is  sought  to  estab- 
lish that  they  were  guilty  of  any  actual,  ac- 
tive fraud  In  effecting  such  purchase.  On 
behalf  of  the  Raymonds  it  Is  averred  that 
Mrs.  Raymond  has  purchased  the  Interest 
In  the  stock  belonging  to  her  husband,  for 
a  full  consideration,  without  any  notice  what- 
soever of  any  of  the  facts  set  forth  in  the 
complaint.  It  is  also  averred  that  many  of« 
the  shares  purchased  by  McNeil  and  Morgan 
had  been  sold  or  pledged  for  a  valuable  con- 
sideration prior  to  the  time  this  suit  was 
Instituted.  The  defendants  admit  that  prior 
to  the  time  this  case  was  commenced  a  sum 
considerably  in  excess  of  the  amount  paid 
for  the  stock  had  been  paid  In  dividends 
thereon,  which  they  have  received.  They 
also  aver  that  plaintiff  had  full  notice  of  the 
facts  and  circumstances  of  the  sale  to  them 
more  than  three  years  prior  to  the  commence- 
ment of  this  action.  As  a  further  defense, 
they  plead  that  plaintiff's  cause  of  action 
accrued  more  than  three  years  before  he 
brought  his  suit 

Upon  the  filing  of  these  answers,  plaintiff 
moved  for  an  interlocutory  decree,  for  the 
reason  that  it  appeared  from  the  complaint 
and  answers  that  the  defendants  Morgan, 
McNeil,  the  Raymonds,  Toll,  Quentin,  and 
Hendrle  hold  and  possess  the  stock  in  ques- 
tion in  trust  for  the  State  National  Bank  and 
its  stockholders,  and  also  requested  that  a 
referee  be  appointed  by  the  court,  to  ascer- 
tain the  sums  of  money  received  by  the  de- 
fendants, or  either  of  them,  as  dividends  on 
account  of  such  stock.  Thereafter  the  de- 
fendant Samuel  B.  Morgan  died;  and,  on  mo- 
tion of  the  plaintiff,  Edward  B.  Morgan,  his 
administrator,  was  substituted  In  his  place 
as  a  defendant,  and  the  action  ordered  con- 
tinued In  his  name.  Plaintiff  then  filed  an- 
other motion  for  an  Interlocutory  decree.  In 
the  same  form  as  theretofore  filed,  except 
that  the  name  of  the  administrator  was  in- 
serted in  place  of  Morgan,  deceased.  The 
motion  was  sustained.  After  the  court  an- 
nounced its  Judgment  on  the  motion  for  an 
interlocutory  decree,  the  defendants,  except 
Morgan,  administrator,  and  the  two  corpora- 


tions, moved  for  leave  to  file  an  amendment 
to  their  answers.  In  which  was  given  what 
purported  to  be  a  history  of  the  transaction 
with  the  Agassiz  Comi>any,  and  other  facts 
stated  from  which  the  conclusion  might  be 
deduced  that  the  purchase  by  the  defendant 
directors  was  In  good  faith,  for  a  full  con- 
sideration, and  for  the  benefit  of  the  bank. 
The  defendant  Morgan,  as  administrator, 
moved  for  leave  to  file  a  similar  answer,  and 
averred  that  deceased  had  sold  certain  shares 
of  the  stock  to  parties  named.  He  also 
sought  to  raise  the  question  that  there  was  a 
misjoinder  of  parties  in  this  suit,  and  that, 
not  having  pleaded  prior  to  the  date  when 
Judgment  was  ordered  on  the  pleadings,  he 
should  now  be  permitted  to  answer.  No 
showing  was  made  in  support  of  either  ap- 
plication. The  administrator  had  appeared 
and  participated  in  the  argument  of  motion 
for  the  interlocutory  decree.  Each  of  these 
amendments  was  refused.  Upon  the  coming 
in  of  the  referee's  report,  a  Judgment  was 
entefed  annulling  the  sale  of  the  Wolftone 
stock  to  the  defendant  directors,  and  for  the 
amount  against  the  several  defendants,  except 
the  corporations  and  Hendrle,  trustee,  respec- 
tively received,  over  and  above  the  amounts 
of  the  original  Indebtedness  to  the  bank  as  it 
existed  at  the  time  of  the  purchase,  and 
against  Hendrle,  trustee,  for  the  amount  of 
dividends  In  bis  hands  received  on  account  of 
such  stock.  From  this  Judgment  the  defend- 
ants appeal.  To  reverse  this  Judgment  and 
the  Interlocutory  decree,  counsel  for  defend- 
ants rely  upon  the  following  propositions, 
which,  for  convenience,  will  be  considered  in 
the  order  named:  (1)  That  the  complaint 
does  not  state  facts  sufSclent  to  constitute  a 
cause  of  action  in  this:  (a)  Because  It  ap- 
pears that  the  plaintiff  was  guilty  of  laches: 
(b)  that  plaintiff  did  not  state  the  nect  ssary 
facts  entitling  him  to  maintain  this  action  on 
behalf  of  himself  and  other  stockholders;  (c) 
that  he  failed  to-  show  any  injury  which 
would  Justify  the  exercise  of  equitable  Juris- 
diction. (2)  That  the  motion  for  Judgment 
on  the  pleadings  should  not  have  been  sus- 
tained, because  the  averments  of  actual,  ac- 
tive fraud  In  the  complaint  were  denied  by 
the  answers.  (S)  That  the  action  was  bar- 
red by  the  statute  of  limitations.  (4)  That 
the  defendants  McNeil,  Toll,  Raymond,  Quen- 
tin, and  Hendrle  should  have  been  allowed  to 
amend  their  answers.  (5)  That  the  defend- 
ant Morgan,  as  administrator,  should  have 
been  allowed  to  plead.  (6)  No  judgment 
should  have  been  entered  against  the  admin- 
istrator in  his  representative  capacity,  and 
against  the  other  defendants  as  individuals. 

Thomas,  Bryant  &  Lee,  WUlard  Teller,  J. 
F.  Valle,  Rogers,  Cuthbert  &  Ellis,  Wm.  R. 
Barbour,  and  Charles  H.  Toll,  for  appellants. 
Piatt  Rogers,  John  F.  Shafroth,  and  George 
Rogers,  for  appellee. 

GABBERT,  .T.  (after  stating  the  facts).  1. 
In  considering  the  demurrer  to  the  complaint. 
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we  shall  determtne  its  sufBcIency  only  In  the 
I>ai*ticulars  argued  by  counsel  for  the  defend- 
ants. The  first  of  these  relates  to  the  ques- 
tion of  laches.  The  sale  of  the  stock  took 
place  about  December  11,  1891.  This  action 
was  commenced  May  7,  1896.  Plaintiff  avers 
he  had  no  loiowledge  regarding  this  sale,  or 
of  the  frauds  charged,  until  within  a  few 
mouths  prior  to  the  time  he  brought  this 
suit.  It  appears,  therefore,  to  have  been 
brought  within  the  statutory  period  for  re- 
lief upon  the  groimd  of  fraud,  under  section 
29ll,  Mills'  Ann.  St.,  which  provides  that  ac- 
tions based  upon  fraud  shall  be  commenced 
within  three  years  after  the  discovery  by  the 
aggrieved  party  of  the  facta  constituting  such 
fraud.  If  section  2912,  Id.,  controls,  then  it 
was  brought  in  time;  for  that  section  pro- 
vides that  bills  of  relief,  in  case  of  the  exist- 
ence of  a  trust  not  cognizable  by  the  courts 
of  common  law,  and  in  all  other  cases  not 
provided  for  In  the  chapter  on  limitations, 
shall  be  filed  within  five  years  after  the 
cause  thereof  shall  accrue.  The  pertinent 
question,  then,  is,  does  it  appear  upon  the 
face  of  the  complaint  that  plaintiff  has  been 
guilty  of  such  delay  In  bringing  bis  action 
that  it  would  be  inequitable  and  unjust  to  the 
defendant  directors  to  permit  him  to  now 
prosecute  it?  12  Am.  &  Eng.  Knc.  Law,  545; 
Great  West  Mln.  Co.  v.  Woodmas  of  Alston 
MIn.  Co.,  14  Colo.  90.  23  Pac.  908;  Id.,  12  Colo. 
46,  20  Pac.  771;  Hamilton  v.  Dooly  (Dtah) 
49  Pac.  769;  Dunne  v.  Stotesbury,  16  Colo. 
89,  26  Pac.  333.  It  Is  contended  by  counsel 
for  defendants  that  It  appears  from  the  alle- 
gations of  the  complaint  that  plaintiff  has 
been  negligent  In  ascertaining  the  facts  upon 
which  he  now  relies  to  avoid  the  sale  of  the 
Wolftone  stock,  and  that  by  the  exercise  of 
a  reasonable  degree  of  diligence  upon  bis  part 
these  facts  could  have  been  ascertained  at  a 
much  earlier  date  than  4hey  were;  that  an 
examination  of  the  records  of  the  bank  would 
have  disclosed  the  transaction  of  which  he 
now  complains;  and  that  it  would  be  inequi- 
table to  permit  him  to  maintain  this  action, 
although  brought  within  the  statutory  period. 
Considerable  stress  Is  also  laid  upon  the  fact 
that  mining  stock  is  of  an  uncertain  an^ 
fluctuating  value.  A  party  cannot  be  negli- 
gent in  ascertaining  facts  upon  which  he 
bases  his  right  of  action  In  cases  of  the  char- 
acter under  consideration.  This,  however, 
Is  but  a  general  rule,  for  the  laches  which 
will  bar  a  recovery  In  a  particular  case  de- 
Iiends  to  a  considerable  extent  upon  the  char- 
acter and  nature  of  the  circumstances  con- 
nected with  the  transaction.  Brown  v.  Wil- 
son, 21  Colo.  309,  40  Pac.  688;  Sullivan  v, 
Ballroad  Co.,  94  U.  S.  806,  24  L.  Ed.  324; 
Townsend  v.  Vanderwerker,  160  U.  S.  171,  16 
Sup.  Ct  258,  40  L.  Ed.  383.  The  reason  that 
the  doctrine  of  laches  obtains  and  may  be 
Interposed  as  a  defense  In  actions  of  this 
kind  is  that  parties  against  whom  a  suit  is 
brought  shall  not  be  injuriously  affected  by 
delay  In  bringing  It,  or  their  position  altered 


to  their  prejudice  thereby.  12  Am.  &  Eng. 
Enc.  Law,  544,  549;  Old  Colony  Trust  Co.  v. 
Dubuque  Light  &  Traction  Co.  (C.  C.)  80 
Fed.  794;  Galliher  v.  Cadwell,  145  U.  S.  368, 
12  Sup.  Ct.  873,  36  L.  Ed.  738;  Chase  v.  Chase 
(H.  I.)  37  Atl.  804.  According  to  the  aver- 
ments of  the  complaint,  the  transaction  would 
not  have  been  disclosed  by  any  examination 
of  the  records  of  the  bank.  Conceding,  how- 
ever, that  by  the  exercise  of  ordinary  dili- 
gence upon  the  part  of  the  plaintiff,  In  con- 
nection with  the  affairs  of  the  bank,  he  could 
have  acquainted  himself  with  the  sale,  we 
are  not  aware  of  any  rule  of  law  which  would 
require  him  to  take  these  steps.  He  cer- 
tainly was  not  required  to  assume  that  the 
agents  of  the  bank  charged  with  the  manage- 
ment of  its  affairs  would  make  a  wrongful 
disposition  of  its  assets,  nor  does  the  law 
impose  upon  him  any  obligation  to  examine 
into  the  affairs  of  the  bank  for  this  purpose. 
If,  In  fact,  the  defendant  directors  have  been 
wrongdoers,  their  relation  to  the  plaintiff 
and  the  bank  was  such  that  they  are  not  in 
a  position  to  Impose  upon  the  plaintiff  any 
considerable  degree  of  vigilance  in  ferreting 
out  their  wrongs,  as  a  condition  precedent  to 
his  right  to  maintain  an  action  against  them 
on  account  of  their  wrongful  acts.  Fitzger- 
ald V.  Construction  Co.  (Neb.)  62  N.  W.  890; 
Jenkins  y.  Hammerschlag  (Sup.)  56  N.  Y. 
Supp.  534;  Light  Co.  v.  Lahey  (Ala.)  25  South. 
1006.  It  does  not  appear  that  defendants 
have  been  misled  to  their  Injury  by  the  fail- 
ure of  plaintiff  to  acquaint  himself  with  the 
facts  connected  with  the  transaction  at  an 
earlier  date.  They  have  expended  no  money 
in  the  development  of  the  Wolftone  proper- 
ty, or  Incurred  any  obligations  in  connection 
with  the  stock,  further  than  giving  their 
notes  for  its  purchase.  This  has  all  been 
fully  repaid  in  the  way  of  dividends.  Its  value 
has  not  been  enhanced  by  the  expenditure  of 
any  money  or  effort  on  their  part  The 
stock  is  still  held  in  trust.  Their  position  is 
such  that  they  can  be  placed  in  statu  quo. 
Their  liability  upon  the  notes  which  they 
gave  the  bank  for  the  stock  was  not  increased 
by  any  act  on  the  part  of  plaintiff.  In  brief, 
none  of  the  reasons  which  would  permit  them 
to  invoke  the  doctrine  of  laches  as  a  defense 
to  this  action  appear  upon  the  face  of  the. 
complaint,  either  affirmatively  or  by  implica- 
tion. The  usual  rule  Is  that  an  action  cannot 
be  maintained  by  stockholders  on  behalf  of 
the  coi-poratlon  unless  It  appears  that  the 
party  bringing  the  action  has  exhausted  the 
means  of  putting  the  corporation  in  motion. 
4  Thomp.  Corp.  §§  4499.  4500;  Dlmpfell  v. 
Railway  Co.,  110  U.  S.  209,  3  Sup.  Ct.  573,  28 
L.  Ed.  121.  Where,  however,  the  cause  of 
action  sought  to  be  maintained  on  the  part  of 
a  stockholder  belongs  to  the  corporate  entity, 
it  is  only  necessary  to  show  that  unless  the 
action  is  permitted  there  will  be  a  failure  of 
Justice,  and  that  the  corporation  actually  or 
virtually  refuses  to  institute  the  action  which 
the   stockholder   seeks   to   maintain.  -Miller 
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V.  Murray,  17  Colo.  408,  30  Pac.  46;  Majors 
V.  Fausslg,  20  Colo.  44,  36  Pac.  816;  Jones  v. 
Mining  Co..  20  Colo.  417,  38  Pac.  700.  The 
showing  which  he  must  make  Is  largely  de- 
pendent upon  the  attitude  assumed  by  the 
directors  of  the  corporation,  and  their  con- 
nection with  the  wrongs  sought  to  be  re- 
dressed. 2  Beach,  Corp.  i  88C.  From  the 
averments  of  the  complaint  it  is  clear  that 
plaintiff  has  brought  himself  within  these 
general  rules.  He  has  made  a  request  upon 
the  board  of  directors  to  bring  this  action; 
has  advised  them  regarding  the  matters  of 
which  he  complains,  and  on  account  of  which 
he  says  a  suit  should  have  been  Instituted  In 
the  name  of  the  bank.  A  motion  to  author- 
ize the  latter  to  bring  one  was  met  by  a  sub- 
stitute declared  carried.  The  directors  to 
whom  his  communication  was  addressed, 
while  not  aflElrmatlvely  refusing  to  direct  an 
action  to  be  brought  in  the  name  of  the  bank, 
have  impliedly  done  so.  One-half  of  the 
board,  as  It  existed  at  the  time  this  request 
was  presented,  were  directors  who  were  In- 
terested hi  the  purchase,  and  therefore  would 
object  to  any  such  action  being  brought 
They  represent  more  than  one-third  of  the 
entire  capital  stock  of  the  hank.  It  Is  not  to 
be  presumed  that  they  would  have  called  a 
special  meeting  of  the  stockholders,  If  re- 
quested, for  the  purpose  of  electing  a  new 
directory.  Any  further  efforts  on  behalf  of 
the  plaintiff,  according  to  his  statements,  for 
the  purpose  of  inducing  an  action  In  the 
name  of  the  bank,  would  have  been  unavail- 
ing. The  law  does  not  require  steps  to  be 
taken  which  It  is  manifest  would  be  useless. 
Landls  v.  Hotel  Co.  (X.  J.  Ch.)  31  Atl.  755; 
Smith  v.  Dom  (Cal.)  30  Pac.  1024;  Hlggins 
y.  Lanslngh  (111.  Sup.)  40  N.  B.  362;  Knoop  v. 
Bohmrlch  (N.  J.  Ch.)  23  Atl.  118.  The  al- 
leged fraudulent  conduct  on  the  part  of  the 
defendants  who  purchased  the  stock  has 
worked  a  substantial  injury  to  the  corpora- 
tion, for  the  reason  that,  except  for  this 
fraud,  the  bank  would  have  realized  a  much 
larger  sum  from  the  dividends  paid  on  the 
Wolftone  stock  than  the  amount  received  as 
a  consideration  for  Its  sale.  For  this  reason 
the  Injury  shown,  which  resulted  from  the 
alleged  frauds  perpetrated  by  the  purchasing 
directors.  Justifies  the  exercise  of  equitable 
Jurisdiction  to  undo  the  wrong.  4  Thomp. 
C!orp.  i  4492. 

2.  The  cause  of  action  in  this  case  is  based 
upon  two  grounds,  which,  under  the  rules  of 
pleading,  should  have  been  stated  in  two 
counts.  The  first  ground  is  that  the  direc- 
tors purchasing  were  guilty  of  a  constructive 
fraud,  by  reason  of  their  relationship  to  the 
bank  at  the  time  of  such  purchase;  and,  sec- 
ond, guilty  of  actual  active  fraud  in  effect- 
ing the  purchase  from  their  co-directors  of 
the  stock  in  question.  The  facts  upon  which 
plaintiff  relied  to  establish  the  constructive 
fraud  were  not  denied.  Those  tending  to 
show  actual  fraud  were.  On  the  part  of  coun- 
sel for  appellee  it  is  contended  that,  as  the 


facts  constituting  the  constructive  fraud 
were  admitted,  the  motion  was  properly  sus- 
tained. Their  reason  for  this  position  is,  as 
stated  in  their  brief:  "The  directors  were 
trustees.  The  assets,  including  the  stock  in 
question,  were  a  trust  fund.  The  stockhold- 
ers were  beneficiaries  or  cestuis  que  tnist- 
ent.  In  their  dealings  with  the  assets,  the 
directors  were  subject  to  all .  the  rules  of 
equity  applicable  to  trusts  and  trustees. 
In  the  absence  of  authority  from  the  stock- 
holders, they  were  absolutely  incapacitated 
from  selling  the  assets  to  themselves,  or  to 
one  or  more  of  their  number,  either  directly 
or  indirectly."  On  the  part  of  the  defend- 
ants, their  counsel  contend  that  as  to  direc- 
tor the  above  doctrine  does  not  apply,  and 
that  the  transaction  could  not  be  avoided  In 
the  absence  of  proofs  tending  to  establish  ac- 
tual fraud,  or  at  least  that  they  should  have 
been  permitted  to  show,  or  to  amend  their 
pleadings  so  as  to  show,  that  the  transac- 
tion was  bona  fide.  The  first  question  which 
is  naturally  presented  is,  what  are  the  legal 
relations  between  the  directors  of  a  corpora- 
tion and  its  stockholders?  Upon  this  prop- 
osition the  courts  have  universally  held  that 
the  relationship  to  the  legal  entity  which 
they  represent  and  its  shareholders  Is  fidu- 
ciary, and  treat  them  as  trustees  n  this  re- 
spect 3  Thomp.  C!orp.  §§  4009,  4010;  2 
Cooke,  Corp.  {  648;  1  Perry,  Trusts  (4th  Ed.) 
207;  Oil  Co.  V.  Marbury,  91  U.  S.  587,  23  I* 
Ed.  328;  Butts  v.  Wood,  37  N.  Y.  317.  Such 
being  the  relationship  between  the  defendant 
directors  and  the  stockholders  of  the  bank, 
the  familiar  rule  is  invoked  that  a  trustee 
cannot  become  the  purchaser  of  trust  prop- 
erty. This  proposition  is  not  seriously  con- 
troverted by  counsel  for  defendants,  but 
they  Insist  that,  on  account  of  the  Interest 
which  the  directors  have  in  the  corporation 
they  represent,  and'  Incidentally  their  inter- 
est in  the  subject-matter  of  the  trust  which 
It  is  their  duty  to  execute,  as  also  the  exigen- 
cies which  have  arisen  by  reason  of  the  multi- 
plication of  corporations,  and  that  a  large 
part  of  the  business  of  the  country  is  now 
carried  on  "by  this  means,  the  ordinary  rules 
governing  trustees,  as  between  themselves 
and  their  cestuis  que  trustent,  have  been  re- 
laxed. In  support  of  this  proposition  many 
authorities  have  been  cited.  A  careful  exam- 
ination and  analysis  of  these  cases  make  it 
clear  that  as  to  transactions  of  the  character 
under  consideration,  there  has  been  no  re- 
laxation whatever  of  the  rule  prohibiting  di- 
rectors of  corporations  from  purchasing  trust 
property.  In  other  words,  not  a  single  one 
of  the  cases  relied  upon  to  support  the  propo- 
sition as  to  the  purchase  by  directors  of  their 
co-directors  of  property  of  the  corporation 
which  they  represent  has  held  that  the  le- 
gality of  the  transaction,  when  attacked  by 
the  corporation  or  a  shareholder  (and  the 
directors  are  not  the  sole  stockholders  of  the 
corporation),  depends  upon  the  good  faith 
of  the  purchasers,  or  that  they  can  be  per- 
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mitted  to  malce  a  showing  to  that  effect  as 
a  defense  to  an  action  based  upon  a  construc- 
tive fraud.  It  would  be  Impracticable  to 
notice  these  cases  in  detail,  but  It  Is  sufficient 
to  say  that  the  facts  in  these  several  cases 
were  essentially  different  from  those  now 
under  consideration,  in  these  particulars: 
That  the  contract  entered  into  between  the 
corporation  and  certain  directors  through 
other  directors  was  of  an  entirely  different 
nature  from  that  in  the  case  at  bar;  that  the 
contract  was  entered  Into  with  ti»e  whole 
body  of  the  corporation,  namely,  its  share- 
holders; that,  while  In  some  Instances  the 
bona  fides  of  the  transaction  was  considered, 
the  decision  was  based  upon  circumstances 
intervening  between  the  date  of  the  contract 
and  the  time  when  an  action  was  commen- 
ced to  avoid  it;  or,  finally,  that  the  validity 
of  the  transaction  was  questioned  by  a  third 
party. 

From  an  examination  of  the  authorities 
cited  on  behalf  of  appellee,  we  are  convinced 
that  as  applied  to  the  facts  of  the  case  at  bar, 
namely,  a  consideration  of  the  relationship  of 
the  directors  purchasing  to  the  bank  at  the 
time  they  made  this  purchase,  the  rule  con- 
tended for  by  his  counsel  has  not  been  re- 
laxed In  the  slightest  degree.  In  1  Perry, 
Trusts  (4th  Ed.)  !  207,  It  is  said:  "The  di- 
rectors of  corporations  are  trustees  and 
agents  of  the  shareholders  and  of  the  corpo- 
Tation,  and  the  same  rules  are  applied  to  the 
contracts  of  directors  with  the  corporation  as 
are  applied  to  the  dealings  of  other  parties 
holding  a  fiduciary  relation  to  each  other." 
In  the  same  section,  in  discussing  contracts 
of  trustees  with  the  corporation,  It  Is  said: 
"Contracts  of  trustees  are  of  two  classes. 
One  class  consists  of  contracts  made  by  trus- 
tees with  themselves,  or  with  a  board  of  trus- 
tees or  directors  of  which  they  are  members. 
These  eontracts  are  void,  from  the  fact  that 
no  man  can  contract  with  himself."  Cook, 
Stock,  Stockh.  Corp.  Law,  i  653,  says:  "The 
law  Is  well  settled  that  a  director's  purchase 
of  property  from  a  corporation  Is  voidable, 
at  the  option  of  the  corporation,  even  though 
the  directors  paid  fully  as  much  as  or  more 
than  the  property  is  worth."  Many  quota- 
tions of  a  similar  character  from  the  text 
writers  and  the  opinions  might  be  made. 
The  reason  why  the  rule  obtains  as  between 
trustees  and  cestuis  que  trustent  is  that  a 
person  cannot  be  a  purchaser  of  property, 
and  at  the  same  time  the  agent  of  the  vendor. 
The  two  positions  Impose  different  obliga- 
tions, and  their  imlon  would  at  once  raise  a 
t-«nfllct  between  interest  and  duty,  "and,  con- 
stituted as  humanity  is.  In  the  majority  of 
cases  duty  would  be  overborne  in  the  strug- 
gle." Marsh  v.  Whltmore,  21  Wall.  178,  22 
I..  Ed.  482.  This  prohibitory  rule  was  adopt- 
ed to  prevent  fraud  and  remove  the  tempta- 
tions which  might  be  offered  in  case  a  trus- 
tee was  himself  permitted  to  purchase  the 
.^nbject-matter  of  his  trust.  If  persons  oc- 
(iipylng  a  fiduciary  relation  should  be  per- 


mitted to  take  advantage  of  knowledge  ac- 
quired In  that  capacity.  It  is  easy  to  under- 
stand that  self-interest  might  prompt  them  to 
conceal  their  information,  and  not  to  exercise 
It  for  the  benefit  of  persons  relying  upon  their 
Integrity.  Again,  if  this  were  not  the  rule, 
it  is' evident  how  dlfBcuIt  it  would  be  for  the 
cestui  que  trust  to  show  actual  fraud  in  or- 
der to  avoid  the  transaction,  or  how  com- 
paratively easy  it  might  be  for  the  trustee  to 
show  the  bona  fides  of  the  transaction,  when 
in  fact,  if  the  truth  were  known.  It  was  taint- 
ed with  fraud.  The  fact  that  the  numbec  of 
corporations  has  rapidly  Increased  within  the 
past  few  years,  and  a  large  volume  of  the 
business  of  the  country  Is  now  carried  on  In 
this  way,  is  no  reason  why  the  strict  rule,  as 
between  trustees  and  cestui  que  trust,  as  ap- 
plied to  the  facts  in  this  case,  should  be  modi- 
fled  in  any  particular.  On  the  contrary,  the 
very  fact  that  a  large  amount  of  capital  Is  in- 
vested In  corporations;  that  shareholders  are 
scattered,  who  must  depend  entirely  upon  tiie 
integrity  of  the  directors;  that  the  latter  are 
the  managers,  and  familiar  with  its  assets, 
their  values,  and  the  opportunities  which  the 
corporation  may  have  to  make  profits  In  cer- 
tain directions, — demand  that  the  rule  should 
be  enforced  with  all  Its  rigor;  otherwise,  the 
opportunities  to  commit  frauds  through  chan- 
nels which  the  policy  of  the  law  requires 
shall  remain  closed  would  be  augmented,  be- 
cause of  the  Increased  relations  of  trustee  and 
cestui  que  trust.  Any  deviation  from  this 
doctrine  would  result  in  placing  the  affairs  of 
a  corporation  practically  at  the  mercy  of  the 
few  who  happened  to  be  selected  as  Its  direc- 
tors. They  could  speculate  with  its  assets 
with  impunity,  and  in  many  Instances  would 
be  able  to  render  It  Impossible  for  their  bene- 
ficiaries to  establish  that  they  had  been 
guilty  of  any  breach  of  trust  In  so  doing.  As 
clearly  supporting  the  views  above  expressed, 
the  following  authorities  are  cited:  1  Perry, 
Trusts  (4th  Ed.)  8  427;  2  Pom.  Eq.  Jur.  §$ 
957,  958;  Mor.  Prlv.  Corp.  f  517;  Story,  Ag. 
(8th  Ed.)  §§  210,  211;  Story,  Eq.  Jur.  f  322; 
3  Thomp.  Corp.  8  4010;  MIchoud  v.  GIrod,  4 
How.  503,  11  L.  Ed.  1076;  Davoue  v.  Fan- 
ning, 2  Johns.  Ch.  252;  Iron  Co.  v.  Sherman, 
30  Barb.  553;  Munson  v.  Railway  Co.  (N.  Y. 
App.)  8  N.  E.  355;  Duncomb  v.  Railroad  Co., 
84  N.  T.  190;  People  v.  Township  Board  of 
Overyssel,  11  Mich.  222;  Railway  Co.  v.  Dew- 
ey, 14  Mich.  477;  Cook  v.  Mill  Co.;  43  Wis. 
433;  Goodin  v.  Canal  Co.,  18  Ohio  St.  169; 
Gerry  v.  Bank  (Mont.)  47  Pac.  810;  Higglns 
V.  Lanslngh,  supra;  Underh.  Trusts  (Am.  Ed.) 
325;  Stanley  v.  Luse  (Or.)  58  Pac.  75;  Schet- 
ter  V.  Improvement  Co.  (Or.)  24  Pac.  25.  Ap- 
plying these  principles  and  reasons,  it  is  clear 
that  the  purchase  of  the  stock  in  question 
cannot  be  upheld,  even  though  the  defendants 
were  able  to  show  that  the  transaction  was 
entirely  free  from  fraud,  was  entered  into  In 
good  faith  by  ail  concerned,  and  was  in  fact 
for  the  Interest  of  the  bank.  The  stock  be- 
longed to  the  bank;  none  of  the  shareholders, 
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except  the  directors  participating  in  the  trans- 
action, were  consulted  regarding  its  sale; 
part  of  the  directors  attempted  to  sell  to 
others;  and  a  stockholder  attacks  the  validity 
of  the  contract  thus  made. 

Ou  behalf  of  defendants  it  is  also  urged 
tiiat  the  bank  held  the  mining  stock  as- col- 
lateral security  for  the  payment  of  its  in- 
debtedness against  the  Agasslz  Company; 
that  it  was  prohibited  from  purchasing  such 
stock,  and,  even  if  it  was  the  owner,  it  could 
not  bold  it  for  a  longer  period  than  six 
mouths,  If  It  could  realize  the  actual  cost, 
which  In  this  Instance  was  the  amount  of  the 
indebtedness  of  the  Agasslz  Company.  It 
certainly  was  the  owner  of  this  stock.  The 
inception  of  the  transaction  by  which  It  be- 
came the  owner  was  a  loan  to  the  Agasslz 
Company.  The  latter  made  an  assignment 
for  the  benefit  of  its  creditors.  The  assignee 
sold  the  property  to  the  defendant  Hendrie, 
as  trustee,  for  the  benefl.t  of  the  creditors. 
LAter  the  Wolftone  Company  purchased  the 
IMfoperty,  issuing  in  payment  therefor  shares 
of  its  capital  stock  to  Hendrie  as  trustee. 
Under  this  arrangement  the  stock  in  ques- 
tion was  held  by  the  trustee  for  the  benefit 
of  the  bank.  That  this  made  it  the  owner 
of  such  stock  is  beyond  dispute.  It  became 
such  by  the  transfer  of  the  property  of  the 
Agasslz  Comx)any,  in  which  It  was  interested 
as  a  creditor  of  the  latter.  Whether  the 
transaction  satisfied  the  indebtedness  of  the 
Agasslz  Company  in  whole  or  In  part,  or  how 
the  bank  may  hare  treated  the  matter  in  this 
respect.  Is  Immaterial  in  this  suit  Such 
question  might  properly  have  been  raised  by 
the  Agasslz  Company  in  the  event  the  bank 
was  attempting  to  enforce  its  claim  against 
this  company  on  account  of  the  original  loan. 
The  act  of  congress  under  which  the  bank 
was  organized  prohibits  national  banks  from 
dealing  in  the  stocks  of  other  incorporated 
companies,  but  does  permit  them  to  take 
such  stock  when  pledged  as  collateral  for  a 
loan,  or  in  compromise  of  a  prc-cxisting  in- 
debtedness. The  provision  relative  to  real 
estate,  except  such  as  the  l>auk  may  hold  for 
its  immediate  accommodation,  in  which  to 
transact  its  business.  Is  similar.  Being  the 
owner  of  an  interest  in  the  mining  property 
assigned  by  the  Agasslz  Company,  it  had  a 
right,  by  virtue  of  its  incidental  powers,  to 
exchange  this  property  for  any  other  species 
which  It  might  think  was  more  desirable. 
Concede,  however,  that  under  its  charter  it 
liad  no  authority  to  become  the  owner  of  this 
stock;  that  cannot  affect  this  transaction. 
It  was  in  fact  such  owner,  and,  if  its  di- 
rectors had  violated  the  law  by  making  the 
exchange  they  did,  they  would  not  be  Justi- 
fied in  dealing  with  this  stock  in  any  manner 
different  from  that  required  If  the  transac- 
tion bad  in  all  respects  been  regular.  It  is 
asserted  that  under  the  act  of  congress  rela- 
tive to  national  banks,  and  the  laws  of  tills 
state,  the  bank  could  not  bold  the  stock,  be- 
yond a  specified  period.  If  It  was  possible  to 


realize  its  actual  cost  Concede  this  Is  a  cor- 
rect proposition;  it  cannot  avail  the  defend- 
ants. In  disposing  of  property  which,  under 
the  laws  governing  banking  corporations,  it 
is  the  duty  of  such  concerns  to  convert  into 
money,  the  same  conditions  under  which  the 
pm-chase  of  such  proiwrty  may  be  made  by 
directors  applies  as  in  other  cases.  If  it  is 
the  duty  of  the  directors  to  make  such  sate. 
this  is  a  circumstance  which  might  have 
been  given  great  weight  In  determining  the 
iK>na  tides  of  the  transaction,  If  they  had 
made  the  purchase  from  the  stockholders  In- 
stead of  dealing  with  the  directors  only. 

3.  In  his  complaint,  plaintiff  pleaded  facts 
from  which  it  appeared  that  the  action  was 
brought  within  three  yeai-s  after  the  date 
of  the  discovery  of  the  frauds  charged.  An 
Issue  having  been  made  upou  this  question. 
It  becomes  necessary  to  determine  which 
section  of  our  statute  of  limitations  applies. 
Section  2011,  Mills'  Ann.  St,  provides:  "Bills 
for  relief  on  the  ground  of  fraud  shall  be 
filed  within  three  years  after  the  discovery, 
by  the  aggrieved  party,  of  the  facts  consti- 
tuting such  fraud,  and  not  afterwards." 
Section  2912,  Id.,  reads:  "Bills  for  relief  In 
case  of  the  existence  of  a  trust  not  cognizable 
by  the  courts  of  common  law,  and  In  all 
other  cases  not  herein  provided  for,  shall  be 
filed  within  five  years  after  the  cause  thereof 
shall  accrue,  and  not  after."  It  Is  conceded 
that  the  action  was  brought  within  five  years 
after  the  purchase  was  consummated.  In 
the  abstract,  section  2911,  supra,  imposes  a 
limitation  within  which  actions  based  upon 
fraud  must  be  commenced.  Section  2912, 
supra,  limits  the  time  within  w^hlch  actions 
based  upon  the  existence  of  a  trust  must  tie 
Instituted.  There  Is  no  other  provision  limit- 
ing the  time  within  which  this  action  should 
have  l)een  commenced,  unless  it  Is  section 
2911,  supra.  These  two  sections  must  be 
construed  together,  and  when  so  read  it  is 
evident  that,  where  the  relation  of  trusti^ 
and  cestui  que  trust  exists.  It  was  the  Inten- 
tion of  the  legislature  to  give  the  latter 
the  right  to  bring  an  action  against  the  for- 
mer which  Involved  a  trust  at  any  time  with- 
in five  years  after  his  right  to  do  so  accrued; 
but  In  other  cases  based  upon  fraud,  where 
the  subject-matter  of  the  action  did  not  In- 
volve a  trust,  the  action  must  be  brought 
within  three  years.  In  brief,  the  former 
section  applies  to  frauds  perpetrated  by  those 
not  bearing  a  fiduciary  relation  to  the  party 
defrauded;  the  latter,  to  cases  where  the 
trust  relation  exists  between  the  parties  to 
the  action.  Wilson  v.  Brookshlre  CInd.  Sup.) 
25  N.  E.  131,  9  L.  R.  A.  792. 

4.  After  the  court  announced  Its  Judgment 
on  the  motion  for  an  interlocutory  decree, 
the  defendants,  except  the  bank  and  the  min- 
ing company,  tendered  an  amendment  to 
their  answers,  which  was  refused.  Those  de- 
fendants cannot  complain  of  this  Action  of 
the  trial  court,  for  two  reasons:  (li  For  rea- 
sons already  given,  these  answers  did  not 
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present  any  defense.  (2)  They  were  tender- 
ed too  late.  A  defendant  against  whom  a 
motion  for  Judgment  on  the  pleadings  is 
Interposed  Is  not  entitled  to  amend  his  an- 
swer as  of  course  after  the  court  has  an- 
nounced a  Judgment  adverse  to  him  upon 
such  motion.  The  defendants  should  at  least 
have  made  a  showing  In  support  of  their  ap- 
plication to  amend  their  answers.  Section 
75,  Code.    This  they  did  not  do. 

5.  The  foregoing  disposes  of  the  conten- 
tion of  the  defendant  Morgan,  as  administra- 
tor, that  be  should  have  been  allowed  to 
plead,  except  as  to  the  questions  raised  by 
his  answer  that  he  was  a  defendant  In  his 
administrative  capacity,  while  the  others  ap- 
peared Individually,  and  that  a  part  of  the 
stock  in  controversy  had  been  disposed  of  by 
deceased  prior  to  the  time  this  suit  was  com- 
menced. This  defendant  appeared  by  coun- 
sel and  participated  in  the  presentation  of  the 
motion  for  the  interlocutory  decree.  If  he 
desired  to  amend  his  answer,  he  should  have 
applied  for  leave  so  to  do  at  this  time  or 
before.  The  action  commenced  against  de- 
ceased did  not  abate  by  reason  of  his  death. 
It  became  the  duty  of  the  administrator  to 
defend.  Under  our  Code  (section  15)  he  was 
properly  made  a  party  defendant  The  mis- 
joinder which  may  be  taken  advantage  of  by 
demurrer  if  It  appears  upon  the  face  of  the 
complaint,  or  by  answer,  if  not,  does  not  apply 
to  cases  where  an  administrator  is  substitut- 
ed in  place  of  a  deceased  defendant  The 
original  answer  filed  by  deceased  asserted 
that  a  part  of  his  stock  had  been  sold  or 
pledged.  To  whatever  extent  this  plea  con- 
stituted a  defense,  it  could  be  asserted  under 
the  original  answer  of  deceased  as  fully  as 
that  tendered  by  the  administrator,  upon  the 
trial  of  the  questions  remaining  undisposed 
of  after  the  Interlocutory  decree  was  ordered. 
The  title  to  the  stock  was  still  In  Hendrie. 
trustee,  and,  if  the  parties  purchasing  did  not 
see  fit  to  make  a  defense,  the  administrator 
could  not  make  one  for  them. 

6.  The  administrator  being  a  proper  party 
defendant,  it  necessarily  follows  that  a  Judg- 
ment could  be  pronounced  against  him  In  his 
representative  capacity. 

One  further  question  is  presented  for  de- 
termination, namely,  could  a  Judgment  prop- 
erly be  entered  against  Mrs.  Raymond;  she 
having  denied  that  she  purcliased  her  shares 
of  stock  with  notice  of  the  facts  which  ren- 
dered the  purchase  by  her  vendor  Illegal? 
She  only  purchased  the  equitable  title,  for 
that  was  the  only  title  vested  in  her  husband. 
One  who  purchases  an  Imperfect  or  inchoate 
title  must  stand  or  fall  by  the  title  of  his 
vendor.  Sergeant  v.  IngersoU,  7  Pa.  St.  340; 
Shlrras  v.  Calg,  7  Cranch,  35,  3  Ll  Ed.  260; 
Wade,  Notice,  f  18. 

This  disposes  of  all  the  questions  present- 
ed by  counsel  for  defendants,  and,  finding 
no  error  In  the  record,  the  Judgment  of  the 
district  court  must  be  affirmed,  and  it  is  so 
ordered.    Affirmed. 


On  Petition  for  Rehearing. 
(Dec.  17,  1900.) 

PER  CURIAM.  On  the  part  of  the  appel- 
lant administrator  it  is  insisted  that  be  could 
not  be  Joined  with  his  co-defendants,  for  the 
reason  tliat  an  administrator  cannot  be  join- 
ed with  other  defendants  who  are  sued  In 
their  individual  capacity.  We  think  this  con- 
tention was  fully  answered  in  the  main  opin- 
ion. Another  reason,  however,  exists  why 
this  appellant  is  precluded  from  raising  this 
question  at  this  time.  He  was  duly  substi- 
tuted defendant  In  his  representative  capac- 
ity. Thereafter,  on  March  2, 1898,  the  record 
recited,  under  the  caption,  "King  v.  Morgan, 
Administrator,  et  al.,"  that  the  cause  was 
beard  on  the  motion  of  plaintiff  for  an  inter- 
locutory decree,  and  that  the  parties  to  the 
action  appeared  by  their  respective  attorneys. 
This  certainly  Indicates  that  the  administra- 
tor was  present  by  counsel.  The  following 
day,  according  to  the  record,  the  motion  was 
sustained,  and  an  order  entered  that  a  decree 
be  prepared  accordingly.  March  10,  1898, 
he  applied  for  leave  to  answer  the  complaint 
The  application  was  taken  under  advisement 
and  denied  April  6tb.  No  rule  had  been  en- 
tered requiring  him  to  plead,  but  appearing 
and  participating  in  the  argument  on  a  mo- 
tion for  a  Judgment  on  the  pleadings  must 
be  regarded  not  only  a  waiver  on  his  part 
to  plead,  but  a  waiver  of  the  right  to  raise 
the  question  of  misjoinder.  In  the  original 
opinion  an  expression  was  used  which  might 
indicate  that  the  application  of  the  adminis- 
trator was  for  leave  to  file  an  amended  an- 
swer. In  a  sense,  this  is  not  correct;  and 
yet  the  answer  he  asked  leave  to  file,  though 
the  first  tendered  in  his  representative  ca- 
pacity, was  in  fact  an  amendment  to  the  an- 
swer theretofore  filed  by  Samuel  B.  Morgan, 
deceased.  This  application  was  before  the 
interlocutory  decree,  in  its  details,  was  en- 
tered, but  after  it  had  been  ordered.  It  came 
too  late. 

The  objection  to  the  judgment  because  It  is 
Joint  is  not  tenable.  The  Interlocutory  de- 
cree, if  objectionable  in  this  respect  Is  cured 
by  the  final  decree,  which  Is  the  controlling 
one.  In  the  latter  the  judgment,  so  far  as 
It  affects  the  administrator,  is  limited  to  a 
specific  sum,  the  same  as  against  the  other 
defendants. 

On  behalf  of  the  other  appellants  it  is  sug- 
gested that,  according  to  the  opinion,  they 
stand  charged  with  having  committed  a  gross 
fraud.  All  questions  of  fraud  in  fact,  of  a 
character  involving  moral  turpitude,  are  elim- 
inated from  the  case.  The  averments  of  the 
complaint  on  this  subject  were  denied.  So 
far  as  the  decision  of  the  main  question  is 
concerned  (i.  e.  the  validity  of  the  transac- 
tion), it  Is  based  entirely  upon  the  proposi- 
tion that  the  relation  of  these  appellants  to 
the  bank  was  such  that  the  law  inhibited  the 
purchase  by  them  of  the  subject-matter  of 
controversy. 
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It  Is  also  urged  that  certain  of  the  direct- 
ors of  the  bank,  who  acted  on  Its  behalf  In 
making  the  sale  of  the  mining  stoclc  in  ques- 
tion, should  not  be  permitted  to  participate 
In  any  proceeds  realized  from  such  stock  by 
the  bank,  because  they  themselves  were  guil- 
ty of  a  wrong,  and  that  the  cause  should  be 
remanded,  with  directions  to  ascertain  who 
are  the  Innocent  stockholders,  and  a  decree 
entered  that  they  alone  are  entitled  to  par- 
ticipate in  the  fruits  of  the' Judgment.  With- 
out indicating  any  opinion  on  the  question  of 
law  suggested,  it  is  sufficient  to  say  that  this 
order  cannot  be  made,  for  several  reasons: 
ThlS'  proposition  was  not  advanced  in  the 
original  hearing,  and  cannot  be  urged  on  re- 
hearing. City  of  Durango  v.  Chapman,  60 
Pac.  635.  27  Colo.  — ;  Orman  v.  Ryan,  25 
Colo.  383,  55  Pac.  168.  The  object  of  the  ac- 
tion Is  not  to  distribute  the  proceeds  realized 
from  the  stock  among  the  shareholders  of 
the  bank.  The  directors  in  question  are  not 
parties  to  this  action.  The  petition  for  re- 
hearing is  denied.    Petition  denied. 


(15  Colo.  App.  479) 

PATTEN  V.   AMERICAN  NAT.  BANK  OF 
DENVER. 

(Court  of  Appeals  of  Olorado.    June  11,  1900.) 

INTKRE8T-MATCRITT  OP  DEBT-INABILITT  TO 
MAKE  DEMAND. 

The  temporary  suspension  of  a  bank  does 
not  excuse  demand  by  a  depositor,  so  as  to  ma- 
ture his  accoimts  and  permit  recovery  of  inter- 
est, under  Mills'  Ann.  St.  9  2252  (Laws  18)?9. 
p.  206,  !  2),  authorizing  such  recovery  on  mon- 
ey due  on  account  from  maturity. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  George  W.  Patten  against  the 
American  National  Bank  of  Denver.  From 
a  Judgment  for  defendant;  plaintiff  appeals. 
Affirmed. 

Henry  B.  Babb,  for  appellant  T.  J.  O'Don- 
nell  and  Milton  Smith,  for  appellee. 

WILSON.  J.  This  Is  an  appeal  from  a 
Judgment  on  the  pleadings  in  favor  of  the 
defendant  bank.  From  these  pleadings  it 
appears  that  on  the  22d  day  of  April.  1806, 
the  comptroller  of  the  currency  of  the  United 
States  suspended  the  current  business  of  the 
defendant  bank,  and  appointed  a  temporary 
receiver,  who  thereupon  took  possession  of 
defendant's  books,  records,  and  assets;  that 
said  temporary  receivership  and  suspension 
of  business  continued  to  the  8tb  day  of  Jan- 
uary 1897,  when  the  defendant,  upon  com- 
pliance with  certain  requirements  of  the 
comptroller,  was  permitted  to,  and  did,  re- 
sume its  general  banking  business,  and  has 
ever  since  continued  therein.  It  further  ap- 
pears that  at  the  time  of  suspension  the 
plaintiff  had  about  $700  on  general  deposit 
In  the  bank,  subject  to  check;  that  no  de- 
mand therefor  was  made  until  the  bank  re- 
sumed business,  on  January  8,  1897,  when 


he  demanded,  through  his  agent,  payment  of 
the  principal,  with  8  per  cent,  interest  there- 
on from  the  time  when  the  suspension  of 
business  first  occurred.  The  principal  was 
paid,  but  the  payment  of  interest  was  refus- 
ed. Thereupon  he  commenced  this  suit 
therefor.  It  has  been  repeatedly  held  in  this 
i  Jurisdiction  that  interest  in  (Colorado  is  a 
I  creature  of  statute,  and  re'gulated  thereby, 
and  that,  in  the  absence  of  contracts  to  pay 
the  same.  It  is  only  recoverable  In  the  cases 
specifically  enumerated  in  the  statute.  Rail- 
road Co.  v.  (Donway,  8  Colo.  16,  &  Pac.  142; 
De  Remer  v.  Parker,  19  Colo.  246,  34  Pac. 
980;  Pettit  V.  Thalhelmer.  3  Colo.  App.  355. 
33  Pac.  277.  Tlie  right,  therefore,  to  recover 
interest  in  this  state  is  purely  a  legal,  and 
in  no  sense  an  equitable,  one.  The  section 
of  the  interest  statute  bearing  upon  the  ques- 
tion at  issue  is  as  follows:  "Creditors  shall 
be  allowed  to  receive  interest  when  there  is 
no  agreement  as  to  the  rate  thereof,  at  the 
rate  of  eight  per  centum  per  annum,  for  all 
moneys  after  they  become  due,  on  any  bond, 
bill,  promissory  note  or  other  instrument  of 
writing,  or  on  any  Judgment  recovered  be- 
fore any  court  or  magistrate  authorized  to 
enter  up  the  same  within  this  state,  from  the 
day  of  entering  up  said  Judgment  until  satis- 
faction thereof  be  made;  also,  on  money 
due  on  mutual  settlement  of  accounts  from 
the  date  of  such  settlement  on  money  due 
on  account  from  the  date  when  the  same 
became  due,  and  on  money  received  to  the 
use  of  another  and  detained  without  the 
owner's  Imowledge."  Laws  1889,  p.  206,  { 
2;  Mills'  Ann.  St  S  2252.  If  recoverable  at 
all  In  this  case,  it  is  only  under  that  provi- 
sion of  the  statute  which  provides  for  its  al- 
lowance on  "money  due  on  account  from  the 
date  when,  the  same  became  due."  All  au- 
thorities agree  that  in  cases  of  general  depo- 
sits In  a  bank  like  the  one  under  considera- 
tion, unless  there  be  some  agreement  or  us- 
age to  the  contrary,— and  none  is  pleaded  in 
the  case  at  bar,— the  tudertaking  of  the  bank 
is  only  to  repay  upon  demand.  Such  an  ac- 
count, therefore,  does  not  become  due  until 
demand  is  made  for  it  and  the  bank  is  not 
in  default  or  liable  to  respond  in  damages, 
until  such  demand  and  refusal.  Girard 
Bank  v.  Bank  of  Penn  Tp.,  39  Pa.  St  92; 
Munnerlyn  v.  Bank,  88  Ga.  333,  14  S.  E.  554. 
Hence,  under  this  general  rule,  the  plaintiff 
was  not  entitled  to  receive  Interest  on  bis 
deposit,  unless  the  circumstances  were  such 
as  to  legally  excuse  him  from  making  a  de- 
mand prior  to  the  time  when  he  did  make  it 
This  Is  the  contention  of  the  plaintiff,  and 
presents  for  determination  the  sole  issue  in 
I  the  case.  His  argument  is  that,  since  a  tern- 
I  porary  receiver  appointed  by  the  government 
had  taken  possession  of  the  assets  of  the 
bank,  a  demand  would  have  been  unavailing 
and  futile,  and  that  the  law  does  not  require 
a  mere  idle  ceremony.  Only  one  authority 
directly  in  poiut  has  been  cited  by  counsel 
on  either  side,  and  this  is  against  the  post- 
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tlon  of  plaintiff.    Sickles  t.  Herold,  149  N.  Y. 
335,  43  N.  E.  852. 

We  think  the  better  reason,  especially  con- 
sidering the  special  provisions  of  our  statute 
and  the  decisions  thereon  of  our  supreme 
court.  Is  in  favor  of  the  doctrine  laid  down 
In  this  case.  It  would  seem  that  our  stat- 
ute, because  It  imposes  upon  the  debtor  an 
additional  burden  in  the  way  of  damages  for 
the  withholding  of  money  after  it  becomes 
due  on  account,  should  be  strictly  construed. 
If  there  be  any  doubt  about  the  maturity  of 
the  debt,  this  doubt  should  not,  in  reason  and 
Justice,  be  resolved  against  the  debtor.  If 
any  act  was  required  on  the  part  of  the  cred- 
itor in  order  to  bring  about  the  maturity  of 
the  Indebtedness,  we  do  not  believe  he  should 
be  excused  from  the  doing  of  tills  act  mere- 
ly upon  the  belief— however  well  grounded  It 
might  be— that  the  debtor  conid  not  satisfy 
the  debt  The  object  of  a  demand  is  not 
only  to  secure  payment  of  the  account,  if 
possible,  but  to  bring  about  the  maturity  of 
the  Indebtedness,  and  thereafter,  if  payment 
Is  refused,  to  secure  the  additional  right  under 
the  law  to  demand  and  receive  Interest— an 
additional  sum  of  money— as  damages  for 
withholding  payment  The  same  rule  should 
apply  In  the  case  of  a  bank  as  in  that  of  an 
individual,  and  it  certainly  could  not  reason- 
ably be  claimed  that  in  the  latter  case  a  de- 
mand would  be  excused  on  the  ground  that 
the  debtor  was,  or  was  believed  to  be,  unable 
to  pay  if  demand  should  be  made.  It  will  be 
observed  that  in  this  case  the  appointment  of 
a  receiver  was  only  temporary.  There  was 
no  allegation  of  Insolvency.  On  the  contrary, 
the  reasonable  presumptions  arising  from  the 
facts  stated  are  to  the  contrary.  It  is  not  to 
be  supposed  that  the  government  would  have 
permitted  a  resumption  of  business,  and  that 
the  bank  would  have  continued  in  business, 
as  alleged,  if  it  had  been  Insolvent  While, 
as  we  have  said,  the  right  to  recover  interest 
In  this  state  Is  purely  a  statutory,  legal  right, 
and  not  an  equitable  one,  still,  in  the  deter- 
mination of  whether  a  given  state  of  facts 
brings  the  case  within  the  statute,  the  re- 
sults of  such  a  construction  might  be  proper- 
ly considered.  If  the  doctrine  urged  by 
plaintiff  is  correct,  then  all  the  deposits  of  a 
bank  would,  without  demand,  bear  interest, 
no  matter  how  temporary  or  of  how  short  a 
duration  the  suspension  may  be.  The  sus- 
pension might  be  for  only  a  few  days  or 
weeks,  and  the  deposits  amount  to  millions 
of  dollars.  In  such  case,  the  loss  to  the  indi- 
vldual  depositor  would  be  trifling,  if  any,— 
to  many,  none  at  all,— but  the  burden  impos- 
ed upon  the  stockholders  of  the  bank  would 
be  unreasonable,  inequitable,  and  onerous  in 
the  extreme.  The  demand  was  not  impossi- 
ble, because  the  entity  of  the  corpoiutlon 
was  not  destroyed  by  the  appointment  and 
possession  of  the  temporary  receiver.  The 
proper  officers  of  the  bank  could  still  have 
been  reached  for  the  purposes  of  making  a 
demand.    We  see  no  reason,  either,  why  a 


demand  could  not  have  been  made  upon  the 
receiver,  if  he  were  in  charge  as  alleged  in 
the  complaint  The  authorities  cited  by 
counsel  for  plaintiff,  and  bearing  upon  the 
principles  Involved  in  the  case,  are  all  in 
cases  where  the  bank  was  Insolvent  and,  as 
such,  had  made  an  assignment  or  bad  been 
taken  possession  of  by  the  proper  parties  for 
the  purpose  of  liquidation.  We  can  see  some 
reason  why  a  demand  by  a  depositor  in  such 
case  should  not  be  necessary  to  bring  about 
the  maturity  of  his  debt  By  operation  of 
law  in  such  caae.  It  might  be  said  all  the  In- 
debtedness of  a  bank  matured  upon  the  com- 
ing about  of  such  a  state  of  affairs.  The  ob- 
ject of  the  assignment,  and  of  the  appoint- 
ment of  a  receiver,  would  be  for  the  express 
purpose  of  winding  up  the  affairs  of  the  bank 
and  discharging  all  of  its  indebtedness,- to 
the  extent  at  least  Its  assets  would  allow. 
This,  however.  Is  not  the  case  presented  here, 
and  we  express  no  opinion  upon  It  If  a  de- 
mand should  be  excused  on  the  assumption 
that  the  debtor  would  be  unable  to  pay,  why 
might  It  not  with  equal  propriety,  be  as- 
sumed that  by  a  failure- to  demand,  the  cred- 
itor elected  that  he  would  not  declare  the 
debt  to  be  due,  and  that  he  waived  any  right 
to  demand  interest?  We  do  not  say  that  In 
no  case  in  this  state  could  a  debt  due  upon 
demand  mature  until  a  demand  is  specifically 
made,  but  we  do  say  that  the  circumstances 
of  this  case,  as  presented  by  the  pleadings, 
were  not  sufficient  under  our  statute  and  un- 
der the  general  tenor  and  spirit  of  its  judi- 
cial interpretation  by  our  appellate  courts,  to 
have  excused  a  demand  by  plaintiff,  and  en- 
title blm  to  receive  Interest  upon  his  deposit 
account  as  claimed  by  him.  For  these  rea- 
sons, the  judgment  will  be  affirmed.  Affirm- 
ed. 

On  Rehearing. 

(Jan.  14,  1901.) 

The  relation  between  bank  and  depositor 
is  that  of  debtor  and  creditor,  the  debt  being 
payable  on  demand.  This  relation  exists 
only  during  the  will  and  pleasure  of  either 
party,  and,  when  the  creditor  desires  to  ter- 
minate It,  he  must  make  a  demand  upon  the 
bank  for  payment  This  Is,  In  effect  a  no- 
tice of  his  desire  and  Intention  to  terminate 
the  relation,  and  when  given  at  once  brings 
about  the  maturity  of  the  debt.  Upon  refu- 
sal by  the  debtor  to  pay  after  such  notice, 
the  right  is  then  conferred  upon  the  creditor 
for  the  first  time  to  maintain  an  action  against 
the  debtor  for  the  recovery  of  the  debt  and. 
under  express  provision  of  the  statute,  to  re- 
cover interest  thereon  from  the  time  of  such 
notice  of  intention  and  demand  of  payment. 
When  the  circumstances  are  such,  as  is  con- 
tended in  the  present  case,  that  the  demand 
would  be  unavailing  because  of  the  Inability 
of  the  debtor  to  pay,  and  would  therefore  be 
excused,  there  still  remains  the  necessity  that 
the  creditor  should  desire  and  intend  to  ter- 
minate the  relation  of  debtor  and  creditor  by 
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bringing  about  the  maturity  of  the  <lebt  be- 
fore interest  should  begin  to  run.  If  he 
does  not  desire  his  money,  nor  wish  to  terml 
nate  the  relation  of  debtor  and  creditor,  nor 
effect  the  maturity  of  the  debt,  we  know  of 
no  law  which  would  force  him  to  do  so. 
Such  desire  and  Intention  being  essential  in 
order  to  constitute  the  maturity  of  the  debt, 
It  would  seem  reasonable  that  some  notice 
thereof,  of  some  kind  or  character,  should  be 
given  to  the  debtor,  so  as  to  fix  the  time 
when  Interest  should  begin  to  run.  If  for  no 
other  reason.  It  could  hardly  be  contended 
that,  because  a  temporary  embarrassment 
disabljed  a  debtor  from  making  payment,  a 
creditor  could  come  In  at  any  time  after- 
wards, and  claim  interest  from  the  time  of 
such  disability,  solely  because  of  such  tem- 
porary disability.  It  is  a  matter  of  common 
knowledge  that,  in  the  history  of  the  large 
majority  of  banks  and  of  business  men,  there 
are  occasions  when,  If  suddenly  called  upon 
to  meet  their  demand  obligations,  they  would 
be  unable  to  do  so.  To  bold  that  In  such 
case  the  law  steps  in,  and  says  to  the  debtor, 
without  any  act,  application,  or  intervention 
of  the  creditor,  or  without  any  evidence  of 
an  Intention  on  his  part  to  invoke  a  privilege 
which  the  law  gives  him,  "All  of  your  de- 
mand obligations  are  now  matured,  and  shall 
bear  interest  henceforth  and  until  paid.  If 
the  creditor  should  at  aay  time  hereafter,  no 
iliatter  how  remote,  demand  it,"  would  be 
an  unconscionable  hardship,  as  well  as  a  doc- 
trine destitute  of  all  support,  either  In  rea- 
son or  legal  authority.  The  creditor  may  not 
desire  nor  need  his  money,  may  feel  amply 
secure,  and  have  no  Intention  of  terminating 
the  relation  of  debtor  and  creditor;  but  the 
law,  In  its  kindly  solicitude  for  his  inter- 
ests, says:  "You  may  need  It  at  some'future 
time,  and  then  you  may  demand  and  receive 
Interest  upon  the  debt  from  the  time  when. 
If  you  had  desired  your  money  and  made  a 
demand  for  It,  the  debtor  would  have  been 
unable  to  pay.  This,  too,  although  the  debt- 
or never  knew  or  had  reason  to  suspect  that 
you  Intended  to  exact  this  penalty,  and  al- 
though many  times  after  his  temporary  em- 
barrassment he  could  have  paid  If  you  bad 
manifested  the  slightest  desire  for  payment." 
This  occasion  might  arise.  If  the  principle  con- 
tended for  by  the  plaintiff  were  acknowledg- 
ed. We  do  not  believe,  however,  that  a  doc- 
trine which  will  permit  of  such  results  ever 
was,  or  ought  to  be,  the  law.  In  our  opin- 
ion, the  only  reasonable  construction  of  the 
law,  under  like  circumstances  to  the  case 
at  bar,  is  that  even  though  a  debtor  may  be 
unable  to  pay,  and  a  demand  therefor  be  ex- 
cusable to  that  extent,  still  there  must  be 
some  notice  to  him  of  some  kind,  either  by 
the  Institution  of  a  suit  or  otherwise,  of  the 
creditor's  intention  to  terminate  the  rela- 
tion of  debtor  and  creditor  by  declaring  the 
maturity  of  the  debt,  or  some  act  of  the  cred- 
itor evidencing  such  desire  and  Intention,  be- 
fore he  can  be  allowed  to  recover  Interest. 


In  the  case  at  bar  there  was  no  pretense  ol 
anything  of  the  kind.  During  nearly  nine 
months  of  the  alleged  temporary  Inability  of 
the  bank  to  pay,  the  plaintiff  neither  com- 
menced suit,  nor  gave  notice  in  any  manner 
of  a  desire  for  payment  to  any  officer  of  the 
bank,  or  to  the  temporary  receiver  or  custo- 
dian of  Its  assets.  When  be  did  give  such 
notice  for  the  first  time,  on  January  S,  1887 
by  the  presentation  of  a  check  for  the  full 
amount  of  his  deposit,  the  debt  was  promptly 
paid.  There  is  no  allegation  In  the  com- 
plaint that  plaintiff  desired  payment  of  his 
deposit  at  any  time  before  It  was  paid,  or 
that  he  would  have  so  desired  or  requested 
before  such  time  had  the  bank  been  trans- 
acting Its  business  aa  usual.  After  careful 
consideration  of  Che  able  arguments  present- 
ed by  counsel  on  rehearing,  we  see  no  reason 
to  change  our  views,  and  the  Judgment  will 
be  affirmed.    Affirmed. 


(62  Kan.  426) 

In  re  ROBINSOJTS  FIRST  ADDITION  TO 

CITY  OF  HUTCHINSOX. 

(Supreme  Court  of  Kansas.    Jan.  5,  1901.) 

MUNICIPAL    CORPORATIONS— LIMITS  —  ESCCLU- 

SION  OF  PROPERTY— FINDING  OF 

JURY— CONCLUSIVENESS. 

Where  the  owner  of  a  quarter  section  of 
farming  land  petitioned  that  it  be  excluded 
from  the  limits  of  a  city  under  Laws  1897,  c 
2G7.  providittK  that  if,  on  the  hearing  of  • 
petition  therefor,  the  court  be  «atislied  that  n» 
public  or  private  right  will  be  injured,  if  shall 
order  the  exclusion  of  such  lands,  it  was  error 
to  refuse  to  order  sneh  exclusion  on  the  ground 
that  rights  of  bondholders  of  the  city  would  be 
injured,  the  jury,  authorized  by  section  6  of  the 
chapter,  having  found  that  no  private  rights 
would  be  injured  or  endangered  thereby. 

Error  from  district  court,  Reno  county; 
M.  P.  Simpson,  Judge. 

Petition  by  J.  W.  Bums  for  the  vacation  of 
the  streets  and  alleys  of  an  addition  to  the 
city  of  Hutchinson,  and  for  the  exclusion  of 
such  addition  from  the  corporate  boundaries 
of  the  city.  From  a  Judgment  vacating  the 
streets  and  alleys,  but  refusing  to  exclude 
the  additions  from  the  limits  of  the  city,  peti- 
tioner brings  error.    Reversed. 

H.  Whiteside  and  W.  G.  Falrehlld,  f<» 
plaintiff  In  error.  W.  H.  Lewis,  for  defend- 
ant In  error. 

PER  CURIAM.  J.  W.  Burns  filed  a  peti- 
tion under  chapter  267,  Laws  1897,  praying 
for  the  vacation  of  the  streets  and  alleys  of 
Robinson's  First  addition  to  the  city  of 
Hutchinson,  and  for  the  exclusion  of  the  ad- 
dition from  the  corporate  boundaries  of  the 
city.  The  tract  In  question  embraced  an  en- 
tire quarter  section.  The  questions  of  fact 
Involved  were  submitted  to  a  Jury.  Such  of 
these  questions  as  are  necessary  to  quote, 
with  answers  thereto,  were  as  follows:  "Q. 
Is  the  bonded  Indebtedness  of  the  city  of 
Hutchinson  at  the  present  time  the  sum  of 
$257,500?    A.  About  $200,000.    Q.  Uow  much 
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of  said  bonded  debt  was  Issued  by  said  city 
-while  said  addition  was  a  part  thereof?  A. 
?196,500.  Q.  Win  the  assessed  value  of  the 
taxable  property  of  the  city  be  reduced  by 
exclusion  of  said  addition  from  the  city?  A. 
Yes.  Q.  Is  not  the  object  of  the  owner  of 
this  addition,  In  asking  Its  exclusion  from  the 
city,  to  escape  city  taxation?  A.  Tes.  Q. 
Has  any  party  but  the  plaintiff  any  private 
rights  in  the  land  in  controversy  that  would 
be  affected  by  the  vacation  of  said  plat  In 
controversy  and  excluding  the  same  from  the 
boundaries  of  the  city  of  Hutchinson?  A.  No. 
Q.  Does  the  public  use  any  part  of  the 
property  sought  to  be  vacated  for  any  pur- 
pose? A.  No.  Q.  Is  the  land  In  controversy, 
Bought  to  be  vacated,  of  any  value  except  for 
farming  purposes?  A.  No.  Q.  Is  the  land 
sought  to  be  vacated  used  other  than  for 
farming  purposes?  A.  No.  Q.  Is  not  the 
land  sought  to  be  vacated  on  the  outside  of 
and  away  from  any  of  the  resident  or  busi- 
ness portion  of  the  city  of  Hutchinson?  A. 
Yes.  Q.  Will  the  public  suffer  any  loss  or 
inconvenience  other  than  the  loss  to  the  city 
of  taxes?  A.  No.  Q.  Has  the  city  ever 
worked  or  used  any  of  the  streets  and  alleys 
sought  to  be  vacated?  A.  No.  Q.  Has  the 
city  ever  taken  and  asserted  any  possession 
over  the  streets  and  alleys  in  Robinson's 
First  addition?  A  No.  Q.  Is  the  public  now 
using  any  of  the  streets  and  alleys  of  Robin- 
son's First  addition?  A.  No.  Q.  Is  not  the 
prospect  of  the  public  ever  using  any  of  the 
streets  and  alleys  of  Robinson's  First  addi- 
tion for  travel  remote  and  uncertain?  A. 
Yes.  Q.  Will  there  he  any  public  right,  as 
defined  by  the  court,  injured  or  endangered 
by  the  vacation  of  Robinson's  First  addi- 
tion? A.  No.  Q.  Will  there  be  any  public 
right  injured  or  endangered  except  the  one  of 
taxes  which  i«ay  be  levied  by  the  excluding 
-said  land  from  the  corporate  limits  of  the 
city  of  Hutchinson?  A.  No.  Q.  Has  any  per- 
son other  than  the  petitioner  any  special  In- 
terest that  would  be  directly  Injured  by  the 
vacation  of  Robinson's  addition  and  its 
streets  and  alleys?  A.  No.  Q.  Is  there  a 
single  resident  or  business  house  in  said  city 
outside  and  beyond  said  addition?  A.  No. 
Q.  Does  any  person  in  said  city  live  outside 
and  beyond  said  addition?  A.  No."  At  the 
close  of  the  trial  the  court  concluded  from 
the  findings  of  the  jury  that  "the  rights  of 
the  bondholders  of  the  city  would  be  Injured 
if  the  premises  were  excluded  from  the  city, 
and  also  that  the  ability  of  the  city  to  pay 
and  sell  its  bonds  would  be  Injured" ;  where- 
fore it  refused  to  exclude  the  land  from  the 
limits  of  the  city,  but  ordered  that  the 
streets,  alleys,  etc.,  be  vacated.  Elrror  has 
been  prosecuted  to  this  court. 

We  have  a  right  to  complain  of  counsel  on 
both  sides  for  their  meager  presentation  of 
the  law.  The  stattite  provides  that,  "If  the 
court  be  satisfied  that  no  public  or  private 
right  will  be  Injured  or  endangered,  it  shall 
order  such  corporate  boundaries  to  be  chan- 


ged by  the  exclusion  of  such  lands  there- 
from;" and  also  it  declares  that,  "The  terms 
'public  loss  and  Inconvenience,'  or  'publit. 
right,'  shall  not  be  construed  to  extend  to 
the  taxes  which  may  be  levied  upon  the  land 
vacated  or  excluded."  So  far,  then,  as  con- 
cerns the  loss  of  taxation  to  the  city  by  the 
exclusion  of  the  tract  from  its  boundaries, 
the  statute  decrees  It  to  be  remediless;  but 
the  court  below  rested  its  judgment  upon  the 
ground  that  the  private  rights  of  the  hold- 
ers of  the  city's  bonds  would  be  injured. 
However,  the  question  whether  the  rights  of 
the  bondholders  would  be  injured,  and.  If 
they  would,  whether  they  are  of  that  class 
denominated  in  the  statute  "private  rights," 
and  which  the  statute  seeks  to  guard,  has 
been  discussed  by  counsel  only  in  the  briefest 
and  most  general  way,  and  without  citation 
to  authorities.  In  the  multiplicity  of  our  la- 
bors we  cannot  find  time  to  brief  cases  for 
litigants.  We  require  counsel  to  do  that. 
Nevertheless,  in  the  best  thought  we  have 
been  able  to  give  to  the  question,  our  judg- 
ment is  that  the  court  below  was  in  error. 
Section  6  of  the  statute  declares:  "Any 
party  to  any  proceeding  herein  shall  have 
the  right  to  have  any  matters  of  fact  In  con- 
troversy in  said  proceedings  submitted  to 
the  determination  of  a  jury  in  the  district 
court  of  the  county  where  the  property  is 
situate."  We  construe  this  statute  to  mean 
that  the  findings  of  the  jury  are  controlling 
upon  the  court,  and  we  think  that  the  impli- 
cation from  the  findings  made  is  that  no  pri- 
vate right  would  be  injured  or  endangered 
by  the  exclusion  of  the  tract  Whether  that 
be  so  or  not,  it  is  difficult  to  perceive  how 
the  exclusion  of  a  quarter  section  of  farm- 
ing land  from  the  boundaries  of  a  city  like 
Hutchinson  would  injure  or  endanger  the 
bondholders'  security.  The  judgment  of  the 
court  below  is  reversed,  with  orders  to  grant 
the  prayer  of  the  petitioner. 


(62  Kan.  867) 
FENAUGHTT  et  al.  v.  IX)OB  et  al. 
(Snpreme  Court  of  Kansas.    Jan.  5,  1901.) 

APPEAL  AND  ERROR  —  INCOMPLETE  TRAN- 
SCRIPT —  SPECIAL  JUDGE  —  APPOINTMENT— 
CASE-MADE— SERVICE  —  ADDITIONAL  TIME  — 
ORDERS  AND  MOTIONS— DISMISSAL  OP  AP- 
PEAL. 

Where  the  pages  of  a  case-made  designat- 
ed as  a  transcript  of  the  record  did  not  contain 
the  order  providinR  for  the  appointment  of  thp 
special  judRe  who  tried  the  cnse,  or  motions  and 
orders  allowing  additional  time  for  serving  a 
case-made,  the  appeal  will  be  dismissed  becanse 
of  the  incompleteness  of  the  transcript. 

Error  from  district  court,  Marshall  county; 
F.  W.  Sturges,  Judge  pro  tem. 

Action  by  Sarah  Fenaughty  and  another 
against  Patrick  Loob  and  another.  From  a 
judgment  in  favor  of  the  Litter,  the  former 
bring  error.    Dismissed. 

M.  W.  Terry,  T.  J.  Madden,  E.  A.  Berry, 
and  Gregg  &  Gregg,  for  plaintifFs  in  error. 
W.  W.  Redmond  and  C.  T.  Mann,  for  defend- 
ants In  error. 
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PER  OUEIAM,  WitlUn  the  authority  of 
Columbia  Mfg.  Co.  t.  Stoddard  Mfg.  Co.,  61 
Kan.  640,  60  Pac.  320,  the  case-made  herein 
was  not  settled  by  a  Judge  having  authority 
to  settle  It,  and  hence  It  cannot  be  consid- 
ered. The  attempt  to  convert  a  part  of  the 
casfe-made  Into  a  transcript  by  the  attached 
certificate  certifying  that  certain  pages  of  the 
case-made  contain  a  transcript  of  the  record 
of  the  cause  Is  not  a  success.  An  examina- 
tion of  the  document  presented  shows  that 
the  designated  pages  certified  as  a  transcript 
do  not  contain  all  of  the  record  of  the  pro- 
ceedings In  the  case.  The  order  providing 
for  the  calling  of  a  special  Judge  and  the 
election  of  a  Judge  pro  tem.  to  try  the  cause 
Is  not  Included.  Neither  are  the  motions  and 
orders  of  the  court  granting  additional  time 
in  which  t«  serve  a  case-made,  and,  instead 
of  these  entries,  which  are  properly  a  part 
of  the  record,  and  should  have  been  included 
in  any  transcript  made  of  the  same,  there 
are  inserted  on  the  designated  pages  matters 
which  cannot  be  regarded  as  a  'part  of  the 
record,  and  cannot  be  properly  Included  in  any 
transcript  of  the  same.  It  is  Important  that 
the  selection  or  appointment  of  the  pro  tem. 
Judge  should  be  affirmatively  shown  by  the 
record.  The  transcript  being  incomplete, 
there  Is  nothing  before  the  court  for  consid- 
eration, and  therefore  the  proceeding  will  be 
dismissed. 


(£2  Kan.  422) 


In  re  MURPHY. 


(Supreme  Court  of  Kansas.    Jan.  S,  1901.) 

INDDBTRTAL    HOME>— INCORRIOIBLB    INMATB— 
TRANSFER  TO  PENITENTIARY. 

1.  Under  the  authority  conferred  by  section 
14  of  chapter  134  of  the  General  Statutes  of 
1807,  the  board  of  managers  of  the  industrial 
reformatory  at  Hutchinson  may  lawfully  trans- 
fer an  incorrigible  prisoner  from  that  institu- 
tion to  the  penitentiary. 

2.  The  exercise  of  such  power  is  not  a  Ju- 
dicial act. 

(Syliabua  by  the  Court.) 

Application  of  Edward  Murphy  for  a  writ 
of  habeas  corpus.    Denied. 

O.  C.  Phillips,  for  petitioner.  A.  A.  Godard 
and  J.  S.  West,  for  respondent 

SMITH,  J.  This  application  is  based  on 
the  following  agreed  facts:  The  petitioner 
was  duly  convicted  of  grand  larceny  In  the 
district  court  of  Leavenworth  county,  Kan. 
On  the  2d  day  of  February,  1899,  he  was  sen- 
tenced by  said  court  to  the  state  industrial 
reformatory  at  Hutchinson,  Kan.,  In  accord- 
ance with  section  11  of  chapter  134  of  the 
General  Statutes  of  1897.  Thereafter,  on  the 
14th  day  of  September,  1900,  the  board  of 
managers  of  said  reformatory,  in  accordance 
with  section  14  of  chapter  134  of  the  Genera: 
Statutes  of  1807,  made  the  following  order: 
"At  a  meeting  of  the  board  of  managers  of 
the  Kansas  state  industrial  reformatory,  held 
at  said  reformatory  on  the  14th  day  of  Sep- 


tember, 1900,  the  following  resolution  was 
adopted:  'Whereas,  one  Edward  Murphy,  of 
Leavenworth,  Kansas,  was  sentenced  to  this 
Institution  on  the  2d  day  of  February,  1899, 
by  the  district  court  of  said  county,  for  the 
crime  of  grapd  larceny;  and  whereas,  the 
said  Edward  Murphy  is  apparently  Incor- 
rigible, and  the  board'  of  managers,  believing 
the  presence  of  the  said  Murphy  In  this  re- 
formatory to  be  seriously  detrimental  to  the 
welfare  of  the  Institution,  have  this  day, 
and  In  accordance  with  section  14  of  chapter 
134  of  the  General  Statutes  of  1807,  ordered 
the  superintendent,  J.  S.  Simmons,  to  take 
the  said  Edward  Murphy  to  the  penitentiary 
at  Lansing,  Kansas,  and  turn  him  over  to 
the  warden,  there  to  be  dealt  with  according 
to  law.'  In  witness  whereof,  I,  J.  W.  Llngen- 
felter,  secretary  of  said  board,  have  hereunto 
set  my  hand  and  affixed  the  seal  of  said  re- 
formatory at  Hutchinson,  Kansas,  this  14th 
day  of  September,  1900.  [SeaL]  J.  W.  Lln- 
genfelter,  Sec."  Thereafter  the  said  J.  S. 
Simmons,  superintendent  of  said  reformatory, 
by  virtue  of  the  aforesaid  order,  took  the  pe- 
titioner to  the  Kansas  state  penitentiary  at 
Lansing,  Kan.,  and  turned  him  over  to  J.  B. 
Tomlinson,  the  warden.  Edward  Murphy  is 
now  there  confined  under  the  charge  of  said 
J.  B.  Tomlinson. 

The  prisoner  must  be  denied  a  discharge 
from  his  imprisonment  When  he  committed 
the  felony  for  which  he  was  convicted,  and 
when  he  was  tried  and  sentenced  therefor, 
the  laws  in  force  regulating  his  punishment 
and  the  terms  and  conditions  of  the  same 
entered  Into  and  became  a  part  of  the  record 
of  the  sentence.  State  v.  Page,  60  Kan.  664, 
57  Pac.  514.  The  court  might  legally,  in  the 
first  instance,  have  sentenced  the  prisoner  to 
the  punishment  he  Is  now  enduring,  and 
would  probably  have  done  bo  had  his  incor- 
rigibility appeared  as  It  did  to  the  board  of 
managers  of  the  reformatory.  Under  the  de- 
cision in  State  v.  Clark,  60  Kan.  450,  56  Pac. 
767,  a  person  convicted  of  grand  larceny,  and 
sentenced  to  the  reformatory.  Is  deemed  In- 
famous to  the  same  degree  as  If  be  had  been 
sentenced  to  the  penitentiary.  In  State  t. 
Page,  supra,  the  court  said:  "It  Is  undeni- 
ably true  that  the  whole  power  to  provide  for 
the  punishment  of  offenders  belongs  to  the 
legislature.  It  alone  has  the  power  to  define 
offenses  and  affix  punishments.  Its  authority 
In  these  respects  is  exclusive  and  supreme^ 
Courts  are  empowered  only  to  ascertain 
whether  an  offense  has  been  committed,  and, 
if  so,  to  assess  punishment  within  the  terms 
of  the  law,  for  its  commission.  It  cannot  be 
doubted  that  the  legislature.  In  virtue  of  its 
exclusive  and  sovereign  authority  over  such 
matters,  may  affix  conditions  to  the  punish- 
ment it  ordains,  and,  among  other  things,  may 
set  to  it  limits  of  duration,  terminable  upon 
conditions.  To  these  conditions  the  courts. 
In  assessing  punishment  must  conform.  Into 
every  sentence  of  conviction  the  term.s  and 
conditions  which  beforehand  the  legislature 
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had  prescribed  enter  aa  much  as  though  they 
■were  written  Into,  and  made  a  formal  part 
of,  the  record  of  sentence.  Into  the  before- 
quoted  sentence  of  conviction  the  law  wrote, 
as  proylsoB  and  as  constituent  ports  of  it, 
sections  11  and  20  of  the  act  establishing  the 
state  Industrial  reformatory.  Miller  v.  State, 
14&  Ind.  60",  49  N.  E.  85H,  40  L.  R.  A.  109. 
It  Is  not,  therefore,  an  interference  with  Ju- 
dicial authority,  nor  an  assumption  of  judicial 
power,  for  the  supervisors  of  penal  institu- 
tions to  administer  the  very  conditions  of 
punishment  or  clemency  which  the  law  pre- 
scribed and  itself  wrote  into  the  Judge's  sen- 
tence. Where  conditions  of  punishment  are 
beforehand  prescribed,  and  lorm  constituent 
I>art  of  the  sentence  of  conviction,  it  Is  not  an 
assumption  of  Judicial  power  for  an  adminis- 
trative officer,  acting  within  the  law  and  the 
terms  of  the  sentence,  to  take  upon  himself 
the  task  of  ascertaining  whether  the  condi- 
tions have  been  observed."  This  court  has 
already  held  that  the  reformatory  is  a  penal 
Institution.  The  order  made  by  the  board 
was  merely  done  in  administration  of  such 
institution,  and  the  transfer  was  an  act 
which  was  within  the  contemplation  of  the 
law  under  which  the  prisoner  was  sentenced, 
and  inhered  In  and  became  a  part  of  the  sen- 
tence. The  law  authorizes  the  board  of  man- 
agers of  the  reformatory  to  employ  prisoners 
sent  there  at  "such  labor  as  will  best  con- 
tribute to  their  support  and  reformation."  In 
this  case  the  prisoner  could  have  been  detain- 
ed in  the  reformatory  during  the  maximum 
time  to  which  he  might  have  been  sentenced 
to  the  penitentiary,  and  required  to  work 
daring  the  whole  of  that  period.  His  situa- 
tion in  the  penitentiary  differs  little  from 
what  it  would  have  been  In  the  reformatory, 
except  that  in  the  latter  discretion  Is  lodged 
In  the  board  of  managers  to  discharge  him 
before  the  expiration  of  the  maximum  time 
to  which  he  might  have  been  sentenced  to 
the  penitentiary.  It  will  be  noted  that  under 
the  last  clause  of  section  14  of  said  chapter 
134  of  the  General  Statutes  of  1897  it  Is  pro- 
yided  that  "such  managers  may,  by  written 
requisition,  require  the  return  to  the  reforma- 
tory of  any  person  who  has  been  transfer- 
red." It  would  seem  from  this  that  the  act 
of  transferring  the  prisoner  to  the  peniten- 
tiary was  merely  disciplinary  in  character. 
It  will  be  presumed  that  when  the  prisoner 
becomes  tractable  the  board  of  managers,  not 
bavlng  lost  control  over  him,  will  require 
bis  return  to  the  reformatory.  A  claim  of 
illegality  tn  bis  present  detention  cannot  be 
fonnded  on  the  fact  that,  if  he  bad  remained 
In  the  reformatory,  the  discretion  of  its  man- 
agers might  have  been  exercised  to  reduce 
the  p^od  of  his  imprisonment  below  the 
maximum.  The  happening  of  such  contin- 
gency is  speculative  and  uncertain. 

The  argrument  that  the  board  of  managers. 
In  ordering  his  transfer  to  the  penitentiary, 
exercised  Judicial  powers,  is  not  sound.'  The 
point  made  was  decided   against  the   peti- 


tioner's contention  In  State  v.  Page,  supra. 
The  case  of  In  re  Dumford,  7  Kan.  App.  89, 
S8  Fac.  92,  relied  on  by  counsel  for  the  pris- 
oner, was  decided  before  the  case  of  State 
v.  Clark,  supra,  and  proceeded  on  the  theory 
that  a  sentence  to  and  confinement  in  the  re- 
formatory did  not  render  the  prisoner  In- 
famous. The  writ  will  be  denied,  and  the 
prisoner  remanded.  All  the  Justices  concur- 
ring. 


(62  Kan.  Sa8) 
IRETON  V.  IRBTON  et  al. 
(Supreme  Court  of  Kansas.    Jan.  5,  1001.) 

NEW    TRIAL— EVIDENCK— APPEAL. 

1.  Upon  an  application  for  a  new  trial  be- 
cause the  evidence  does  not  sustain  the  ver- 
dict, it  is  the  duty  of  the  trial  court,  though 
not  of  an  appellate  court,  to  hear  the  evi- 
dence, although  conSictinf ;  and  if  the  verdict 
is  clearly  against  the  weight  of  the  evidence, 
and  does  not  meet  the  approval  of  the  court, 
it  should  be  set  aside. 

2.  Where  a  new  trial  is  granted  upon  a  mo- 
tion alleging  several  grounds,  and  the  trial 
court  does  not  state  upon  what  particular 
ground  the  motion  was  sustained,  the  supreme 
court  will  sustain  the  order  if  it  can  be  sus- 
tained upon  any  one  or  more  of  the  grounds 
assigned  in  the  motion. 

(Syllabus  by  the  Oourt.) 

Error  from  district  court,  C!owley  county; 
W.  T.  McBride,  Judge. 

Action  by  Henry  S.  Ireton  against  Bridget 
Ireton  and  others.  Judgment  for  plaintiff. 
From  an  order  granting  a  new  trial,  he 
brings  error.    Affirmed. 

Madden  &  Buckman,  for  plaintiff  In  error. 
Pollock  &  Lafferty,  Jackson  &  Love,  and 
Chas.  W.  Roberts,  for  defendants  in  error. 

JOHNSTON,  J.  This  was  an  action  by 
Henry  S.  Ireton  against  Bridget  Ireton  and 
other  heirs  of  John  Ireton,  deceased,  to  re- 
cover a  tract  of  land  In  Cowley  county,  and 
also  damages  for  withholding  the  possession 
of  the  same.  The  land  was  purchased  by 
John  Ireton,  and  occupied  by  him  and  his 
family  until  his  death  in  1893.  Henry  S. 
Ireton,  a  son  of  John  Ireton  by  a  former 
wife,  claimed  title  to  the  property  through  a 
conveyance  alleged  to  have  been  executed 
by  bis  father  and  mother  on  September  4, 
1874.  He  contended  that  the  continued  pos- 
session of  his  father  was  by  virtue  of  a  lease 
executed  by  him  in  1890,  giving  his  father 
the  right  of  occupancy  during  his  natural 
life.  The  contention  of  the  widow  and  heirs 
of  John  Ireton  was  that  the  deed  had  never 
been  delivered,  and  therefore  never  became 
effectual,  and,  further,  that  the  occupancy 
of  the  premises  by  John  Ireton  and  his  fam- 
ily was  not  under  the  lease,  but  by  virtue 
of  ownership.  The  first  trial  resulted  In  a 
verdict  In  favor  of  the  defendants,  but  for 
errors  committed  the  Judgment  was  reversed, 
and  the  cause  remanded  for  further  trial. 
Ireton  v.  Ireton,  59  Kan.  92;  52  Pae.  74.  At 
the  last  trial  the  verdict  of  the  Jury  was  in 
favor  of  the  plaintiff  for  the  recovery  of  the 
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real  estate,  and  the  defendants  filed  a  mo- 
tion for  a  new  trial,  alleging  seven  different 
grounds  for  setting  aside  tbe  verdict  Among 
these  were  that  tbe  verdict  was  not  sustained 
by  sufficient  evidence  and  was  contrary  to 
law;  Irregularities  in  the  proceedings  of  the 
Jury;  misconduct  on  the  part  of  the  jury; 
errors  of  law  occurring  on  tbe  trial  of  the 
case;  tbe  fact  that  the  guardians  of  certain 
defendants  who  were  minors  were  not  made 
parties;  newly-discovered  evidence  which 
could  not  be  produced  at  the  trial.  The  court 
sustained  tbe  motion  setting  aside  the  ver- 
dict, and  granted  a  new  trial,  and  of  these 
rulings   tbe  plaintiff  complains. 

Tbe  plaintiff  in  error  contends  that  tbe  mo- 
tion for  a  new  trial  was  granted  by  tbe  court 
upon  tbe  theory  that  it  had  erred  in  refusing 
to  admit  in  testimony  statements  made  by 
John  Ireton  in  his  lifetime  as  to  tbe  execu- 
tion and  delivery  of  the  deed  to  his  son;  that 
the  statements  sought  to  be  introduced  did 
not  accompany  the  execution  of  the  convey- 
ance or  any  act  of  possession,  and  therefore, 
under  Crawford  v.  Crawford,  60  Kan.  126, 
65  Fac.  842,  It  is  contended  that  tbe  court's 
original  ruling  In  excluding  the  evidence  was 
right,  and  that  therefore  error  was  commit- 
ted in  granting  the  new  trial.  The  weakness 
of  this  contention  is  that  the  record  does  not 
show  that  a  new  trial  was  awarded  upon  this 
ground,  nor  does  it  disclose  which  of  the 
seven  different  grounds  alleged  was  the  basis 
of  the  ruling.  If  it  clearly  appeared  that  tbe 
ruling  rested  upon,  or,  rather,  raised,  a  pure, 
unmixed  question  of  law,  and  that  It  was  er- 
roneously made,  we  would  be  warranted  in 
reversing  the  order  and  in  directing  an  entry 
of  Judgment  on  the  verdict;  but  the  record 
does  not  show,  and  the  <n>posing  parties  do 
not  concede,  that  tbe  question  comes  to  us 
in  that  form.  It  may  have  been  granted 
because  tbe  court  concluded  that  the  evidence 
did  not  sustain  the  verdict.  The  granting 
or  refusing  of  a  new  trial  for  that  reason  is 
so  much  in  tbe  discretion  of  tbe  trial  court 
that  a  reviewing  court  will  be  slow  to  lntei> 
fere  with  an  order  which  grants  a  new  trial, 
and  especially  where  the  evidence  Is  con- 
flicting. Here  tbe  evidence  on  the  main 
question  Is  voluminous,  and  to  some  extent 
contradictory,  and  there  is  room  for  tbe  In- 
ference that  the  verdict  of  the  Jury  did  not 
meet  with  the  approval  of  the  court.  This 
court  will  not  disturb  a  verdict  if  there  Is 
substantial  testimony  to  sustain  it,  but  a  dif- 
ferent rule  applies  to  a  trial  court,  which  has 
equal  opiwrtunlty  with  the  Jury  to  observe 
the  manner  of  the  witnesses,  and  to  decide 
upon  their  credibility.  Where  a  motion  for 
a  new  trial  is  made  for  tbe  reason  that  It  Is 
contrary  to  the  evidence.  It  is  the  duty  of 
the  trial  court  to  consider  and  weigh  the  evi- 
dence on  which  tbe  verdict  rests;  and,  if  the 
verdict  Is  contrary  to  the  evidence,  it  should 
be  set  aside.  It  Is  true,  the  Jurors  are  the 
Judges  of  the  credibility  of  witnesses  and 
the  triors  of  tbe  facts,  and  that  the  trial 


court  will  not.  In  doubtful  cases,  set  up  bis 

own  Judgment  against  ^theirs,  nor  Interfere 
with  a  verdict  merely  because  his  Judgment 
inclines  again'st  theirs.  But  these  considera- 
tions do  not  warrant  him  in  abdicating  the 
important  function  of  supervising  verdicts. 
If  he  is  not  satisfied  with  tbe  verdict,  and  Is 
convinced  that  it  is  clearly  against  the 
weight  of  the  evidence,  no  duty  is  clearer 
than  the  granting  of  a  new  trial.  In  Mc- 
Creary  v.  Hart,  39  Kan.  216,  17  Fac.  839,  It 
Is  said  that  "where  a  verdict  by  the  Jury  Is 
founded  on  the  testimony  of  a  witness  di- 
rectly contradicted  by  another  witness,  and 
the  trial  court  sets  the  verdict  aside,  tbe  su- 
preme court  will  not  reverse  the  decision  or 
order  of  the  trial  court  granting  a  new  trial." 
In  Sanders  v.  Wakefield,  41  Kan.  11,  20  Fac. 
618,  It  was  decided  that  "a  new  trial  ought 
always  to  be  granted  whenever,  in  the  opin- 
ion of  the  trial  court,  tbe  party  asking  for  a 
new  trial  has  not  in  all  probability  bad  a  rea: 
sonably  fair  trial,  and  has  not  in  all  proba- 
bility obtained  or  received  substantial  Jus- 
tice." A  much  stronger  case  for  reversal  is 
required  where  a  new  trial  has  been  granted 
by  the  district  court  than  where  one  has 
been  refused,  and  since  tbe  motion  contains 
so  many  grounds,  and  the  court  did  not  state 
for  what  particular  reason  tbe  motion  was 
granted.  It  cannot  be  said  that  the  court  err- 
ed with  reference  to  some  pure,  simple,  un- 
mixed question  of  law.  Field  v.  Kinnear,  5 
Kan.  233;  Atyeo  v.  Kelsey,  13  Kan.  212; 
Day  V.  Harris,  23  Kan.  216;  Condell  v.  Bank, 
Id.  597;  City  of  Sedan  v.  Church,  29  Kan. 
190;  Brown  v.  Railroad  Co.,  Id.  186;  Mining 
Co.  V.  Stoop,  56  Kan.  426,  43  Fac  766.  If 
the  order  of  the  court  granting  a  new  trial 
can  be  sustained  upon  any  of  the  grounds  al- 
leged in  the  motion,  this  court  is  bound  to 
sustain  it  It  follows  that  tbe  order  and 
judgment  of  the  court  must  be  affirmed.  All 
tbe  Justices  concurring. 


(62  Kan.  412) 

WIIiLIAMS  et  al.  t.  HUTCHINSON  &  S.  HT. 
CO. 

(Supreme  Court  of  Kansas.    Jan.  5,  1901.) 

JT7D0MENT—Uinf— EMINENT      DOMAIN— COM- 
PENSATION. 

1.  A  Judgment  la  a  statutory  lien,  which  may 
be  modified  or  abolished  by  the  legislature  be- 
fore rights  become  vested  ander  it,  and  such 
a  lien  may  be  superseded  by  tbe  statute  author- 
izing the  taking  of  land  on  condemnation  pro- 
ceedings for  a  right  of  way  for  a  railroad  on 
payment  of  just  compensation  to  tbe  owner: 
and.  when  proceedings  are  completed  and  the 
compensation  paid,  the  railroad  company  will 
acquire  an  easement  free  from  all  judgment' 
liens. 

2.  A  jndginent  creditor  Is  not  an  owner,  with- 
in the  meaning  of  the  statutes  relating  to  con- 
demnntion  proceedings. 

3.  Tlie  condition  of  the  prepayment  of  com- 
pensation which  has  been  properly  awarded 
may  be  waived  by  the  owner,  and  ^-hen  it 
has  been  waived,  and  tbe  railroad  co.npany, 
relying  on  the  waiver,  proceeds  to  complete  its 
railroad  and  expend  large  sums  of  money  upoii 
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the  land  so  appropriated,  the  owber  will  be  es- 
topped to  reclaim  the  land  or  maintain  eject- 
ment for  its  recovery.  , 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Reno  county; 
M.  P.  Simpson,  Judge. 

Action  by  L.  T.  WlUlamB  and  F.  L.  Mar- 
tin against  the  Hutchinson  &  Southern  Ball- 
way  Company.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Affirmed. 

D.  H.  Martin  and  YandeTeer  &  Martin,  for 
plaintiffs  In  error.  A.  A.  Hurd,  O.  J.  Wood, 
and  W.  Littlefleld,  for  defendant  In  error. 

JOHNSTON,  J.  ,  This  was  ejectment, 
brought  by  L.  T.  Williams  and  F.  L.  Martin 
to  recover  from  the  Hutchinson  &  Southern 
Hallway  Company  a  strip  of  land  100  feet 
wide  through  a  farm  in  Reno  county,  and 
"Which  has  been  occupied  by  the  railway  com- 
pany as  a  right  of  way  for  Its  railroad  since 
1888.  While  Ben.  Blanchard  owned  the  land, 
and  in  April,  1888,  a  judgment  was  obtained 
against  htm,  which  became  a  lien'  thereon. 
An  execution  sale  of  the  land  to  satisfy  the 
judgment  was  made  on  March  6,  1894,  to  W. 
H.  Crawford,  who  conveyed  the  land  to  F.  L. 
Martin  In  August,  18SH,  and  Martin  in  turn 
conveyed  an  undivided  one-half  Interest  in 
the  some  to  L.  T.  Williams  on  July  26,  1898. 
On  these  proceedings  and  transfers  Williams 
and  Martin  based  their  claim  to  the  land  In 
controversy.  The  railway  company  founds 
its  right  to  the  strip  of  land,  which  it  has  oc- 
cupied aa  a  right  of  way  for  the  past  11  years, 
upon  condemnation  proceedings  and  the  pay- 
ment of  the  award  to  the  owner  of  the  land. 
The  plaintiffs  challenge  the  validity  of  the 
condemnation  proceedings  and  of  the  ease- 
ment acquired  by  the  railway  company.  The 
proceedings  to  condemn  the  land  were  Insti- 
tuted May  16,  18S9,  and  the  commissioners 
awarded  for  the  value  of  the  land  taken  and 
damaged  the  sum  of  $379.80;  but  the  money 
ao  awarded  was  not  paid  to  the  county  treas- 
urer within  90  days  after  the  filing  of  the  re- 
port of  the  commissioners,  nor  until  April  8, 
1883.  The  delay  in  the  payment  of  the 
award  was  occasioned  by  an  agreement  be- 
tween the  railway  company  and  the  owner 
of  the  land  that  payment  need  not  be  made 
until  the  owner  demanded  payment  thereof. 

The  trial  court,  upon  the  facts  presented, 
rightly  held  that  ejectm^it  could  not  be  main- 
tained, and  gave  judgment  for  the  defendant. 
The  judgment  creditor  had  no  title  to  or  es- 
tate in  the  land  when  the  condemnation  pro- 
ceedings were  had;  and,  within  the  meaning 
of  the  statute  regulating  such  proceedings, 
be  was  not  an  owner.  Ballroad  Co.  v.  Wild- 
er, 17  Kan.  239;  Goodrich  v.  Commissioners, 
47  Kan.  355,  27  Pac.  1006,  18  L.  R.  A.  113; 
Rand  t.  Railway  Co.,  50  Kan.  114,  31  Pac. 
«83;  Railroad  Co.  v.  Sheldon,  53  Kan.  160, 
35  Pac.  1105;  Ballroad  Co.  v.  Thayer,  54 
Kan.  259,  38  Pac.  266.  Under  the  decisions 
cited,  it'  was  held  that  a  mortgagee  who  had 


a  specific  Hen  upon  the  land  condemned  was 
not  an  owner  of  the  land,  nor  of  an  estate 
therein,  and  that  railroad  companies  by  con- 
demnation proceedings  obtained  an  easement 
free  from  the  lien  of  the  mortgage.  A  Judg- 
ment Is  a  statutory  lien  only,  and  it  is  within 
the  power  of  the  legislature  to  abolish  the  lien 
before  rights  become  vested  under  it.  It  was 
held  In  Watson  v.  Railroad  Co.,  47  N.  Y.  157, 
that  a  provision  causing  a  Judgment  lien 
which  had  not  ripened  Into  a  title  to  be  su- 
perseded by  taking  land  under  condemnation 
proceedings  on  payment  of  compensation  to 
the  owner  of  the  land  Is  valid,  and  that,  when 
the  proceedings  are  concluded  and  compen- 
sation paid  to  the  owner,  the  company  ac- 
quired the  easement  free  from  all  Judgment 
liens.  Uimbel  v.  Stolte,  69  Ind.  446;  Lewis, 
Em.  Dom.  §  325;  Mills,  Em.  Dom.  {  74.  The 
payment  of  Just  comi>ensatlon  to  the  owner 
is  a  condition  precedent  to  obtaining  any  ease- 
ment in  the  land,  and  as  against  the  owner 
the  proceedings  prescribed  by  statute  must  be 
valid.  The  proceedings  In  the  present  case 
appear  to  have  been  regular  and  sufficient, 
except  that  payment  of  the  award  was  not 
made  within  the  time  prescribed  by  the  stat- 
ute. The  condition  of  the  prepayment  of 
compensation,  however,  being  for  the  benefit 
of  the  owner,  he  may  waive  it;  and  If  he 
does  expressly  or  by  clear  Implication  waive 
prepayment,  or  allow  the  damages  to  remain 
a  debt,  and  the  railroad  company,  relying  on 
the  waiver,  proceeds  to  build  Its  road  and  ex- 
pend large  sums  of  money  upon  the  land, 
the  owner  Is  estopped  to  reclaim  the  land  or 
to  maintain  ejectment  for  its  recovery.  In 
Knapp  V.  McAuley,  39  Vt.  275,  it  was  held 
that  "where  the  owner  of  land  across  which 
a  railroad  has  been  surveyed  and  located  con- 
sents that  the  contractors  of  the  road  may 
proceed  on  the  land  before  his  damages  are 
X>aid,  and  under  an  agreement  that  they  shall 
be  subsequently  ascertained  and  paid,  and  the 
land  is  thereupon  taken  possession  of  by  the 
railroad  company  and  the  road  constructed 
over  it,  the  title  to  the  land  passes,  and  the 
owner  retains  no  lien  upon  it  for  his  dam- 
ages, but  must  look  for  payment  to  the  party 
to  whom  he  gave  credit."  Association  v. 
Jones,  68  Ala.  48;  10  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  1144.  Under  the  authorities  cited, 
it  was  competent  for  the  ownep  to  enter  into 
an  agreement  waiving  and  postponing  the 
payment  of  the  award,  and  certainly,  when 
the  money  was  paid  to  and  received  by  the 
owner,  the  condemnation  proceedings  were 
complete,  and  all  question  of  title  under  the 
proceedings  was  set  at  rest.  Payment  had 
been  made  and  accepted  by  the  owner  before 
the  sale  of  the  land  upon  execution,  and  the 
title  of  the  railroad  company  was  complete 
long  before  the  purchaser  at  the  execution 
sale  obtained  a  title  to  the  land.  When  the 
sale  was  made  the  railroad  company  had 
been  in  possession  of  the  land  for  about  five 
years,  and  had  expended  thousands  of  dol- 
lars In  the  construction. of  their  road  on  the 
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strip  In  controversy.  The  owner  of  the  land 
would  be  estc^ped  to  claim  that  the  proceed- 
ings were  void  because  the  money  was  not 
paid  within  the  time  provided  by  statute, 
and  those  who  had  no  title  or  interest  in  the 
land  in  controversy  when  the  payment  was 
made  and  title  completed  were  certainly  in 
no  condition  to  maintain  ejectment  for  a  re- 
covery of  the  land.  Whatever  rights  the 
plaintiffs  might  have  had  as  against  the  fund 
paid,  they  have  no  right  to  recover  the  land 
at  this  late  day.  For  more  than  nine  years 
before  this  proceeding  was  begun  the  i-ailroad 
company  had  entered  upon  the  land,  con- 
stn^cted  its  road  at  great  expense,  and  bad 
continuously  operated  the  same;  and,  under 
such  circumstances,  even  an  owner  of  the 
land,  if  no  damages  had  been  paid,  would 
be  regarded  as  having  acquiesced  therein,  and 
would  be  restricted  to  a  suit  for  damages. 
In  our  view,  the  condemnation  proceedings 
were  suflBclent  to  give  an  easement  to  the 
railway  company,  and  therefore  the  Judgment 
in  favor  of  the  defendant  must  be  affirmed. 
All  the  Justices  concurring. 


(62  Kan.  C16) 

ATOHISON,  T.  &  S.  F.  RT.  CJO.  v.  CONLON 

et  aL 

(Supreme  Court  of  Kansas.    Jan.  5,  1901.) 

WAY  OP  NECESSITY— LICENSEE— PRESCRIP- 
TIVE RIGHT. 
.  1.  A  grantor  in  a  deed  excepted  from  the 
land  conveyed  a  100-foot  strip  through  the 
same  theretofore  taken  by  a  railroad  company 
nuder  condemnation  proceedings,  by  virtue  of 
which  the  railroad  corporation  obtained  title 
in  fee.  Held,  that  the  grantee  was  not  entitled 
to  a  way  of  necessity  from  one  part  of  her  land 
to  another,  divided  by  the  strip  so  condemned. 
2.  A  railroad  company  constructed  a  crossing 
over  its  track  and  ties,  and  put  gates  in  its 
fences,  for  the  benefit  of  the  owner  of  land  so 
situated,  by  whom  the  same  were  used  in  pass- 
ing from  one  part  of  her  farm  to  the  other  for 
more  than  lo  years.  During  that  time  the 
railroad  company  maintained  said  crossing  and 
gates.  Held,  that  the  landowner  was  a  mere 
licensee,  and  could  not,  by  use  of  the  crossing 
for  the  time  stated,  obtain  a  prescriptive  right 
to  the  same. 
(Syllabus  by  the  Court) 

Error  from  court  of  appeals.  Northern  de- 
partment, Eastern  division. 

Action  by  the  Atchison,  Topeka  &  Santa 
F6  Railway  Company  against  Anna  Conlon 
and  others.  Judgment  for  defendants  was 
affirmed  by  the  court  of  appeals,  and  plaintiff 
brings  error.    Reversed. 

A.  A.  Hurd,  O.  J.  Wood,  and  W.  LltUefleld, 
for  plaintiff  In  error.  C.  J.  Conlon,  for  de- 
fendants in  error. 

SMITH,  J.  This  was  a  suit  brought  by 
the  railway  company  to  enjoin  the  owner  of 
a  farm  through  which  Its  road  runs  from 
removing,  breaking  down,  and  opening  the 
fences  inclosing  the  right  of  way.  The  facts 
may  be  briefly  stated:  The  farm  consists  of 
about  200  acres.    In  August,  1864,  the  Atchi- 


son &  Pikes  Peak  Railroad  Company  con- 
demned a  right  of  way  100  feet  wide  over 
and  through  it.  Thereafter  the  Central 
Branch  Union  Pacific  Railroad  Company  be- 
came the  successor  of  the  Atchison  &  Pikes 
Peak  road,  and  acquired  said  right  of  way. 
and  has  ever  since  run  its  trains  over  it.  At 
the  time  this  l(X>-foot  strip  was  so  condemned 
the  real  estate  was  owned  by  James  Baldwin. 
Under  the  law  as  it  then  existed,  the  railroad 
company  acquli^ed  a  fee-simple  title  to  the 
land  taken  by  condemnation  for  right  of  way. 
Chapter  124,  Laws  1804;  Railway  Co.  v.  Al- 
len, 22  Kan.  285.  In  September,  1S70,  James 
Baldwin  sold  the  farm  to  James  Conlon, 
with  the  following  exception  contained  In 
the  deed:  "The  right  of  way  has  been  given 
to  P.  P.  Railroad  by  said  Baldwin."  In 
June,  1S72,  James  Conlon  conveyed  to  Wil- 
liam Bowen,  with  the  same  recital  in  bis 
deed.  On  July  26,  1872,  Bowen  deeded  the 
land  to  Anna  Conlon  by  similar  conveyance. 
In  1872  the  Atchison,  Topeka  &  Santa  V6 
Railroad  Ck)mpany,  of  which  plaintiff  in  error 
is  the  successor,  acquired  by  condemnation  a 
strip  of  land  42'/^  feet  wide  on  the  south  side 
of  and  within  the  100-foot  strip  formerly  ac- 
quired in  fee  by  the  Atchison  &  Pikes  Peak 
Railroad  Company.  The  Santa  F6  road  was 
built  in  1873.  Before  the  latter  took  posses- 
sion of  the  42Vi-foot  strip  condemned,  the 
Ontral  Branch  Union  Pacific-  Railroad  had 
put  in  a  plank  crossing  over  its  rails  for  the 
accommodation  of  Mrs.  (Tonlon,  and  at  about 
the  same  time  fenced  the  track,  but  provided 
gates  through  which  the  owner  of  the  land 
might  go  from  one  part  of  her  farm  to  the 
other.  Immediately  after  constructing  Its 
road  over  the  land  in  1873,  the  Santa  F6 
Company  laid  a  crossing  of  planks  over  its 
track  and  ties  directly  south  of  the  crossing 
put  In  by  the  Central  Branch  Company,  and 
coiTespondIng  therewith.  This  crossing  was 
maintained  by  the  plaintiff  In  error  and  its 
predecessor  from  the  time  mentioned  until 
May,  1897.  In  1882  the  Santa  F6  Company 
inclosed  its  right  of  way  with  a  lawful  fence, 
and  built  therein  gates  opposite  the  crossing. 
This  crossing  has  been  in  use  by  the  owner 
of  the  farm  since  the  construction  of  the 
railroads,  principally  for  driving  cattle  from 
the  north  to  the  south  side  of  the  land,  and 
vice  versa.  In  February,  1897,  the  railway 
company  notified  Mr.  James  Conlon,  the  hus- 
band of  Anna  Conlon,  that,  unless  the  gates 
were  kept  closed  except  when  in  actual  use, 
they  would  be  taken  out  and  the  openings 
shut  In  May  following  the  company  caused 
the  gates  to  be  nailed  up  and  the  crossing 
removed,  notifying  Mr.  Conlon  of  its  action. 
Thereupon  the  latter  cut  down  the  wires  and 
left  the  space  open  where  the  gates  were 
located.  In  her  answer  and  cross  petition 
the  defendant  below  claimed  a  prescriptive 
right  to  use  and  enjoy  the  crossing,  and  the 
district  court  found  that  she  was  the  owner 
of  and  entitled  to  a  right  of  way  across  the 
right  of  way  of  plaintiff  under  such  title. 
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This  judgment  was  affirmed  by  tbe  court  of 
appeals.  After  the  commencement  of  the  suit 
in  the  court  below,  Anna  Coulon  died,  and 
tbe  action  has  been  revived  in  the  name  of 
her  heirs. 

It  is  claimed  by  counsel  for  defendants  In 
error  that  tbe  crossing  over  the  railroad 
tracks  was  Indispensable  to  the  use  of  the 
(arm,  and  constituted  a  way  of  necessity. 
It  is  unnecessary  to  dwell  on  this  contention. 
'When  James  Conlon  bought  the  land  his 
grantor  excepted  In  bia  deed  the  100-foot 
strip,  the  fee  of  which  had  been  taken  from 
him  by  condemnation  proceedings.  The  gran- 
tee obtained  no  title  to  it.  He  was  in  the 
same  situation  as  !f  Baldwin,  the  grantor, 
had  made  two  deeds,— one  to  the  ground  on 
the  south,  and  the  other  to  the  land  on  the 
north,  of  the  right  of  way.  Conlon's  deed  to 
William  Bowen  contained  the  same  excep- 
tion. The  conveyance  to  Anna  Conlon  by 
Bowen  also  excepted  the  100-foot  strip.  She 
bought  land  situated  on  both  sides  of  a  rail- 
way, with  a  fee-simple  proprietor  owning  an 
estate  between  the  two  tracts  at  the  time  she 
took  title.  No  rule  of  law  will  permit  her  to 
assert  a  dominant  estate,  from  necessity,  in 
any  part  of  the  intervening  property. 

The  question  remains  whether,  under  the 
circumstances  of  this  case,  a  prescriptive 
right  to  tbe  crossing  was  obtained  by  a  use 
of  the  same  for  more  than  15  years.  The 
testimony  shows  that  tbe  railroad  company 
made.  In  tbe  first  instance,  and  maintained 
during  all  the  time  of  its  use,  a  crossing  of 
planks  and  earth,  suitable  to  the  require- 
ments of  the  landowner.  Gates,  also,  were 
provided  and  kept  in  repair  by  the  company 
without  expense  to  her.  In  Jones,  Easem.  g 
282,  It  Is  said:  "If  the  use  of  a  way  over 
one's  land  be  shovm  to  be  permissive  only, 
no  right  to  use  it  Is  conferred^  though  the 
use  may  have  continued  for  a  century,  or 
any  length  of  time."  Defendants  In  error  as- 
sert a  right  of  easement  based  on  adverse  en- 
joyment Unless  their  ancestor  used  the 
crossing  under  a  claim  of  right,  and  not  as 
a  privilege  revocable  at  tbe  pleasure  of  tbe 
railroad  company,  they  have  no  defense  to 
the  action  brought  In  the  district  court  by 
plaintiff  in  error.  There  was  no  express  con- 
tract or  agreement  between  the  parties  at 
tbe  time  the  erossing  was  first  built  and  put 
into  use  by  the  landowner.  Tbe  latter  did 
not  at  the  beginning  claim  adversely  to  the 
railroad  company,  but,  on  the  contrary,  tbe 
conduct  of  the  parties  shows  clearly  that  a 
permissive  privilege  was  given  to  her  as  a 
licensee  merely.  This  status  of  the  parties 
originally  existing  was  in  no  wise  subsequent- 
ly changed,  unless  the  fact  of  the  continued 
use  of  the  crossing  for  more  than  15  years  by 
Anna  Conlon  finally  expanded  Into  greater 
rights  than  she  had  at  the  beginning.  A  pre- 
sumption of  continuance  obtains  when  a 
state  of  facts  is  once  shown.  In  Dewey  v. 
McLain,  7  Kan.  120,  133.  Mr.  Justice  Brewer 
quotes  approvingly  from  Jackson  v.  Parker, 
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3  Johns.  Cas.  124,  as  follows:  "An  entry 
adverse  to  the  lawful  possessor  Is  not  to  be 
presumed.  It  must  appear  by  proof.  •  •  • 
The  statute  of  limitations  could  not  begin 
to  run  until  the  possession  of  the  defendant 
was  avowedly  held  in  opposition  to  the  right 
of  the  heirs."  In  Kirk  v.  Smith,  9  Wheat. 
241,  288,  6  h.  Ed.  81.  02.  Chief  Justice  Mar- 
shall, delivering  the  opinion,  said:  "It  would 
shock  that  sense  of  right  which  must  be  felt 
equally  by  legislators  and  Judges  if  a  posses- 
sion which  was  permissive  and  entirely  con- 
sistent with  the  title  of  another  should  silent- 
ly bar  that  title.  Several  cases  have  been 
decided  in  this  court  in  which  the  principle 
seems  to  have  been  considered  as  generally 
acicnowledged,  and  in  the  state  of  Pennsyl- 
vania, particularly,  it  has  been  expressly  recog- 
,nlzed.  To  allow  a  different  construction  would 
be  to  make  the  statute  of  limitations  a  statute 
for  the  encouragement  of  fraud,— a  statute  to 
enable  one  man  to  steal  the  title  of  another 
by  professing  to  hold  under  it  No  laws  ad- 
mit of  such  construction."  Mere  use  under  a 
naked  license,  however  long  continued,  can- 
not ripen  into  a  prescriptive  right  In  Indi- 
ana an  appellant  alleged  in  his  complaint  that 
for  50  consecutive  years  a  way  had  existed 
over  the  appellee's  land;  that  for  20  years 
the  way  had  been  open  to  the  appellant  as  an 
easement,  and  that  he  and  his  grantors  had 
been  permitted  by  the  appellee  and  his  gran- 
tees to  unlnterruptedl.v  use  the  way  for  50 
years;  and  that  in  March,  1883.  the  appellee 
wrongfully  closed  up  the  way.  It  was  held 
that  under  the  facts  so  pleaded  the  appellant 
bad  a  mere  naked  license  to  use  the  land, 
and  such  license  was  revocable  at  the  pleas- 
ure of  the  licensor.  Parish  v.  Kaspare.  109 
Ind.  586.  10  N.  E.  109.  In  the  present  case 
there  Is  an  absence  of  hostility  to  the  right!> 
.of  the  railway  company. .  The  facts  proven 
show  that  the  possession  and  use  by  Anna 
Conlon  were  not  adverse  In  their  Inception, 
but.  on  the  contrary,  began  in  a  spirit  of  ac- 
commodation to  her  by  the  company.  The 
repair  of  the  crossing  and  the  maintenance 
of  gates  by  the  latter  for  more  than  15  years, 
and  the  landowner's  use  of  the  same,  show 
that  the  privilege  extended  in  1873  was  rec- 
ognized as  such  by  her  during  the  time  men- 
tioned. Dewey  v.  McLain,  supra:  Bennett  v. 
Biddle.  140  Pa.  St.  396.  21  Atl.  .'563;  Dexter  v. 
Tree,  117  III.  532.  6  N.  E.  506;  Rosseel  v. 
Wlckham.  36  Barb.  386.  The  judgment  of 
the  court  of  appeals  and  the  district  court 
will  be  reversed,  and  a  new  trial  granted. 
All  the  Justices  concurring. 


WEAKLEY  et  al.   v.   CHERBY  TP. 
(Supreme   Court   of   Kansas.      Jan.    5.    1901.) 

REFERENCE-VOLUMINOUS     ACCOUNTS-TOWNS 
—TREASURER— ACTION  ON  BOND— PROOF 

—MISCONDUCT   OF  REFEREE. 

1.  Where,  in  an  action  against  a  township 

treasurer  and  his  bondsmen,  a  jury  would  have 

had  great  difficulty  in  determining  the  ainouut 

of   the  indebtedness   of   the   trcusurer   to   the 
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township,    bpcaxise    of    voluminous    book    ac- 
counts, it  was  proper  to  appoint  a  referee. 

2.  Where,  in  an  action  against  a  township 
treasurer  and  his  bondsmen  to  recover  money 
belonging  to  the  township,  the  amount  for 
which  judgment  was  rendered  was  sliown  to 
have  boon  received  by  the  tre.isurer,  the  judg- 
ment was  proper,  since  if  an^  of  it  did  not 
come  into  his  hands  during  his  lust  term  of 
office  the  burden  was  on  defendants  to  estab- 
lish such  fact. 

3.  It  was  not  misconduct  for  a  referee,  who 
was  appointed  to  determine  the  amount  of  an 
Indebtedness,  to  loo);  over  banlc  books  and 
checks  received  in  evidence,  and  talk  with 
the  banker  who  had  them  in  custody,  after  the 
hearing,  where  beyond  what  was  contained  in 
the  books  such  witness'  testimony  amounted  to 
nothing. 

Error  from  district  court,  Montgomery 
county;    A.  H.  Skldmore,  Judge. 

Action  by  Cherry  tcwnshlp  against  T.  B. 
Weakley  and  others.  From  a  Judgment  in 
favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

A.  B.  Clark  and  P.  C.  Young,  for  plaintiffs 
In  error.  A.  L.  Wilson,  for  defendant  In  er- 
ror. 

PER  CURIAM.  There  was  no  error  In 
appointing  a  referee.  It  Is  apparent  that  a 
Jury  would  have  great  difficulty  in  determin- 
ing the  amount  of  the  indebtedness  of  the 
treasurer  to  the  township  from  the  volumi- 
nous book  accounts  gone  over  by  the  referee. 
The  evidence  Is  all  contained  In  the  case-made 
brought  here.  We  cannot  consider  Its  weight. 
We  think,  however.  It  sustains  the  findings 
.and  Judgment, 

The  amount  of  money  for  which  Judgment 
was  rendered  was  shown  to  have  been  re- 
ceived by  the  township  treasurer.  It  de- 
volved on  the  defendants  below  to  estab- 
lish that  the  amount  did  not  come  into  the 
treasurer's  hands  during  bis  last  term  of 
.ofiice.  Board  t.  Mnnger,  24  Kan.  206;  Bern- 
hard  T.  City  of  Wyandotte,  33  Kan.  465,  6 
Pac.  617. 

It  is  not  shown  that  the  referee  was  guilty 
of  misconduct.  After  the  hearing  before  him, 
be  merely  looked  over  bank  books  and  checks 
which  had  been  received  In  evidence.  The 
witness  with  whom  he  talked  waa  the  banker 
who  had  custody  of  the  books.  Beyond  what 
was  contained  in  the  books  of  the  bank,  his 
testimony  amounted  to  nothing.  The  affida- 
vit for  attachment,  while  not  alleging  that 
the  trustee  was  the  agent  of  the  township, 
yet  stated  facts  sufficient  to  show  his  author- 
ity to  make  the  affidavit.  The  Judgment  of 
the  court  below  will  be  affirmed. 


(«2  Kan.  385) 

COOPER  V.  IVES  et  al. 
(Supreme   Court   of   Kansas.     Jan.   6,    1001.) 

DESCENT  OP  REALTY— INSOLVENT  CORPORA- 
TION—LIABILITY OP  STOCKHOLDERS. 
1.  The  descent  of  real  property  is  governed  by 
the  laws  of  inheritance  in  the  state  w^here  the 
land  is  situated.  Title  to  the  same  cannot  be 
nffectod  by  the  decree  of  a  court  of  another 
state. 


2.  A  judgment  creditor  of  an  insolvent  cor- 
poration organized  under  the  laws  of  this  state, 
after  execution  returned  nulla  bona,  brought  a 
suit  here  against  the  widow  and  sole  heir  of  « 
deceased  stockholder  to  charge  her  with  tht; 
amount  of  her  husliand's  statutory  liability  as 
such  stockholder  to  the  value  of  land  inherited 
by  her,  and  to  appropriate  the  same  to  its  pay- 
ment. It  was  shown  that  the  widow  was  exec- 
utrix of  the  estate  of  the  deceased,  appointed 
in  New  York,  where  he  resided  at  the  time  of 
his  death,  but  that  all  debts  and  legacies  bad 
been  paid.  There  was  no  administration  in  this 
state.  Held,  that  she,  in  her  representative  ca- 
pacity as  executrix,  was  not  a  necessary  party 
defendant;  and  A«/d,  further,  that  the  action 
could  not  be  defeateid  by  showing  that  there 
was  sufficient  personal  property  in  New  York 
in  the  hands  of  the  executrix  for  the  payment 
of  the  creditor's  claim. 

3.  The  case  of  McLean  v.  Webster.  28  Pac 
10,  45  Kan.  614.  followed  and  applied. 

Johnston,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Cherokee  county; 
A.  H.  Skidmore,  Judge. 

Action  by  James  F.  Cooper  against  Lncina 
M.  Ives  'and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Reversed. 

This  was  an  action  brought  by  James  F. 
Cooper,  plaintiff  below,  who  is  plaintiff  in 
error  here,  to  subject  certain  real  estate  In 
Cherokee  county  belonging  to  the  estate  of 
Wlllard  Ives,  deceased,  to  the  payment  of  an 
Indebtedness  arising  out  of  the  fact  that  the 
deceased  was  a  stockholder  in  the  Western 
Farm  Mortgage  Trust  Company,  an  Insolvent 
corporation  organized  under  the  laws  of  the 
state.  Plaintiff  in  error  recovered  a  judg- 
ment against  the  trust  company,  on  which 
execution  was  issued  and  returned  unsatis- 
fied. Wlllard  Ives  In  his  lifetime  was  a 
stockholder  in  said  corporation,  holding  stock 
of  the  par  value  of  $5,000.  He  lived  in  the 
state  of  New  York,  and  died  in  April,  1896. 
The  Judgment  against  the  trust  company  in 
favor  of  Cooper  was  rendered  in  December, 
1806.  Ives  left  a  widow,  Lucina  M.  Ives, 
one  of  the  defendants  in  error,  but  no  chil- 
dren or  direct  descendants.  The  deceased 
made  a  will  In  which  he  bequeathed  about 
half  bis  estate  to  charitable  and  religious  so- 
cieties. Ross  C.  Scott  was  appointed  ex- 
ecutor In  the  surrogate  court  of  Jefferson 
county,  N.  Y.  In  June,  180&  plalnUff  In  er- 
ror filed  a  petition  In  the  court  below  mak- 
ing said  executor  a  party,  together  with  Lu- 
cina M.  Ives,  the  widow,  and'  a  large  num- 
ber of  other  persons,  designated  as  heirs  of 
the  deceased.  The  petition  set  up  the  Judg- 
ment against  the  corporation,  the  Issuance 
and  return  of  the  execution  thereon,  the  fact 
that  Ives  in  his  lifetime  was  the  owner  of 
shares  of  stock  aggregating  $5,000,  and  pray- 
ed judgment  for  that  amount  against  all  the 
defendants.  An  affidavit  for  attachment  was 
filed  at  the  beginning  of  the  suit,  alleging 
that  all  the  defendants  were  nonresidents  of 
the  state.  The  property  in  controversy  was 
then  attached.  Service  by  publication  was 
had  on  all  the  defendants.  On  July  13.  188S, 
plaintiff  below  amended  his  petition  by  In- 
serting a  description  of  the  land  owned  b} 
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iTes  In  Cherokee  county  at  the  time  of  his 
death,  and  alleging  further  that  no  let- 
ters testamentary  or  of  administration  had 
been  Issued  on  the  estate  of  Willard  Ives 
within  the  state  of  Kansas,  nor  any  copy  of 
the  appointment  of  Scott  as  executor  filed  in 
any  probate  court  In  this  state.  The  prayer 
aslied  that  the  described  real  estate  be  de- 
clared subject  to  the  payment  of  the  said 
indebtedness,  and  that  the  same  be  sold,  etc. 
Publication  service  was  again  bad  on  de- 
fendants after  this  amendment  was  made  to 
the  petition.  The  defendants,— some  46  in 
all,— with  the  exception  of  Koss  C.  Scott,  ex- 
ecutor, and  Lucina  M.  Ives,  the  widow,  an- 
swered. They  alleged  that  the  shares  of 
stock  in  the  trust  company  upon  the  death 
of  Ives  passed  to  Scott,  the  executor,  and 
liecame  assets  of  the  estate;  that  Ives  died 
in  Jefterson  county,  N.  Y.,  leaving  ample  per- 
sonal estate  sufficient  to  pay  all  bis  debts, 
including  plaintlfTs  claim;  that  the  supreme 
court  of  New  York,  sitting  In  Jefferson  coun- 
ty, had,  by  a  Judgment  and  decree  In  a  suit 
for  the  construction  of  the  will  of  said  Lves, 
decided  that  the  answering  defendants  were 
entitled  to  the  real  estate  left  by  said  Ives, 
Including  the  land  described  In  the  petition, 
and  that  the  construction  of  the  will  by 
the  New  York  court  Is,  by  a  rule  of  comity 
between  states,  entitled  here  to  full  faith 
and  credit;  that  by  reason  of  said  decree  the 
answering  defendants  are  tenants  In  common 
of  the  real  estate  In  Kansas,  and  that  Scott, 
the  executor,  has  no  Interest  therein.  Plain- 
tiffs reply  to  this  answer  was  In  effect  a 
general  denial.  After  the  issues  were  so 
made  up,  Ross  C.  Scott,  the  executor,  died, 
and  Lucina  M.  Ives,  the  widow,  was  appoint- 
ed executrix  in  his  stead  by  the  surrogate 
court  of  Jefferson  county,  N.  Y.  Thereon, 
and  on  May  25,  1809,  plaintiff  below  filed  an 
amended  and  supplemental  petition,  making 
no  change  in  the  parties  defendant,  except 
to  add  the  mime  of  Lucina  M.  Ives,  as  ex- 
ecutrix, and  making  the  religious  societies, 
legatees  under  the  will,  defendants.  There 
is  an  allegation  In  this  pleading  that  all  the 
legacies  and  debts  of  the  estate  have  been 
paid,  except  the  claim  of  plaintiff.  Service 
by  publication  was  again  had  on  all  the  de- 
fendants. All  of  them,  with  the  exception 
of  Lucina  M.  Ives,  personally  and  as  ex- 
ecutrix, filed  an  answer  substantially  like 
that  made  to  the  first  amended  petition.  In 
addition  they  stated  that  the  Western  Farm 
Mortgage  Trust  Company  was  indebted  to 
the  estate  of  Ives,  deceased.  In  the  sum  of 
about  $4,600  on  Its  guaranty  of  bonds  sold 
to  Ives  in  his  lifetime.  In  the  reply  these 
bonds  were  alleged  to  have  been  paid.  On 
the  trial  It  was  shown  that  all  the  debts  and 
legacies  due  from  the  estate,  except  plain- 
tiff's, bad  been  discharged,  and  about  $50,- 
<XK)  paid  to  Lucina  M.  Ives,  the  widow.  No 
administration  was  had  in  this  state.  There 
was  no  evidence  In  support  of  tlie  set-off 
pleaded  by  defendants.    After  the  evidence 


on  the  trial  had  been  Introduced,  the  plaintiff 
below  dismissed  his  action  as  to  Lucina  M. 
Ives,  administratrix  of  the  estate  of  Willard 
Ives,  deceased.  Thereon  the  court  rendered 
a  general  Judgment  in  favor  of  the  defend- 
ants below.  Cooper,  the  plaintiff  In  error 
and  plaintiff  below,  has  come  here  by  pro- 
ceedings In  error. 

Stebbins  &  Evans,  for  plaintifC  in  error. 
B.  M.  Cheshire,  for  defendants  In  error. 

SMITH,  J.  (after  stating  the  facts).  Un- 
der the  statutes  of  this  state,  where  the  real 
estate  in  controversy  is  situated,  Lucina  M. 
Ives,  the  widow  of  the  testator.  Inherited 
the  whole  of  it.  Gen.  St.  1899,  §  2159.  The 
descent  and  heirship  of  real  estate  are  ex- 
clusively governed  by  the  law  of  the  country 
within  which  It  Is  actually  situated.  Woer- 
ner,  Adm'n,  §  168.  The  decree  of  the  su- 
preme court  In  Jefferson  county,  N.  Y.,  la 
the  suit  brought  by  the  widow  against  the 
legatees  and  others,  in  which  there  Is  a  re- 
cital tliat  the  defendants  below  were  heirs 
of  Willard  Ives,  deceased,  and  entitled  to  par- 
ticipate in  the  distribution  of  his  estate,  can 
have  no  force  here.  The  deceased  left  sur- 
viving him  no  children,  brother,  sister,  nor 
descendants  of  any,  nor  father  or  mother, 
and  the  decree  rendered  in  the  New  York 
court  could  in  no  manner  affect  the  descent 
of  the  property  to  the  widow,  as  fixed  by  our 
statute;  nor  could  the  New  York  court  pass 
on  the  tiUe  to  real  estate  in  Kansas.  In 
the  case  of  Carpenter  v.  Strange,  141  V.  S. 
87.  105,  11  Sup.  Ct.  900,  906,  35  L.  Ed.  010, 
047,  It  was  held  that  tlie  supreme  court  of 
New  York  was  without  power  to  adjudge  the 
conveyance  by  a  testator  to  the  defendant  of 
lands  in  Tennessee  to  be  fraudulent  and  void, 
and  to  annul  tlie  same.  The  court  said:  "The 
real  estate  was  situated  in  Tonnessoe  and 
governed  by  the  law  of  its  situs,  and  while 
by  means  of  its  power  over  the  person  of  a 
party  a  court  of  equity  may,  in  a  proper  case, 
compel  him  to  act  in  relation  to  property  not 
within  Its  Jurisdiction,  Its  decree  doe's  not 
operate  directly  upon  the  property  nor  af- 
fect the  title,  but  is  made  effectual  through 
the  coercion  of  the  defendant,— as,  for  in- 
stance, by  directing  a  deed  to  be  executed  or 
canceled  by  or  on  behalf  of  the  party.  The 
court  has  no  Inherent  power,  by  the  mere 
force  of  its  decree,  to  annul  a  deed  or  to  es- 
tablish a  title."  See,  also,  McCartney  v.  Os- 
bum,  118  111.  403,  9  N.  E.  210;  Watkins  v.  Hol- 
man,  16  Pet.  25,  10  L.  Ed.  873. 

It  Is  stated  by  counsel  for  defendants  in  er- 
ror that  the  ground  on  which  the  court  below- 
rendered  Judgment  in  favor  of  the  parties  rep- 
resented by  him  was  that  after  the  dismissal 
of  the  action  against  the  executrix  the  plain- 
tiff below  was  In  the  position  of  seeking  to 
recover  on  a  stockholder's  liability,  with  no 
stockliolder  in  court  against  whom  a  Judg- 
ment could  be  obtained.  This  brings  us  to 
a  consideration  of  the  necessity  of  the  pres- 
ence of  the  executrix  of  the  estate  of  Wii- 
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lard  Ives,  deceased,  before  the  court  in  an 
action  to  enforce  such  a  liability.  It  will  be 
observed  that  Luclna  M.  Ives,  the  widow, 
was  a  party  In  her  individual  capacity  only, 
and  was  in  default  for  answer.  In  McLean 
V.  Webster,  45  Kan.  644,  26  Pac  10,  a  creditor 
of  a  decedent,  without  taking  out  letters  of 
admlnistrartion,  was  allowed  to  subject  real 
«state  in  the  possession  of  the  heir  to  the  sat- 
isfaction of  the  creditor's  claim,  there  being 
no  other  debts  against  the  estate.  The  peti- 
tion 19  the  McLean  Case  described  the  land 
which  descended  to  the  heir,  and  prayed  that 
the  same  be  held  subject  to  the  payment  of 
the  debt  sued  on.  There  was  an  attachment 
in  that  case,  as  in  this,  ancillary  to  the  main 
action.  In  both  cases  the  allegations  in  the 
petitions  and  the  relief  demanded  were  in- 
tended to  operate  as  an  equitable  attachment 
«f  the  real  estate  sought  to  be  appropriated. 
The  decision  in  the  McLean  Case  proceeds 
on  the  principle  that  the  heir  at  law  or  devi- 
see Is  personally  liable  for.  the  debts  of  the 
ancestor  to  the  value  of  the  property  receiv- 
ed by  him.  See,  also,  Rohrbaugb  v.  Ham- 
tolln,  57  Kan.  393,  46  Pac.  705. 

Counsel  for  defendants  in  error  lays  stress 
on  the  statutory  provision  that  permits  stodi- 
bolders  to  be  charged  by  motion,  or  that  per- 
mits the  plaintiff  in  the  execution  to  proceed 
by  action  to  charge  the  stockholders  with  the 
amount  of  his  Judgment.  Gen.  St.  1889,  S 
1192.  The  relation  between  a  stockholder  and 
the  corporation  is  contractual.  Woodworth 
T.  Bowles,  01  Kan.  569,  60  Pac.  331.  If,  in 
the  present  case,  the  creditor  bad  held  the 
note  of  Ives,  the  stockholder,  for  the  amoimt 
of  his  statutory  liability,  and  had  brought  an 
action  thereon  to  subject  this  land  to  its  pay- 
ment, his  rlgjit  to  recover  would  have  been 
sustained,  nnder  the  authority  of  McLean  v. 
Webster,  supra.  The  obligation  is  as  much 
contractual  in  its  nature  in  this  as  in  the  sup- 
posed case.  There  was  no  person  interested 
in  the  estate  of  Willard  Ives,  deceased,  ex- 
cept Luclna  M.  Ives,  his  widow,  to  whom  this 
land  descended.  There  was  nothing  more  to 
be  done  by  her,  as  executrix,  in  the  way  of 
administering  the  trust.  All  the  debts  and 
legacies  were  paid,  and  she  retained  the  bare 
title  of  executrix,  with  nothing  further  to 
administer  on.  Had  this  corporation  been  a 
going  concern,  dividends  earned  .on  its  stock 
could  safely  have  been  paid  to  her  as  an  In- 
dividual, free  from  all  liability  of  the  corpora- 
tion to  a  subsequently  appointed  executor. 
Vail  V.  Anderson,  61  Minn.  552,  &l  N.  W.  47. 
At  the  time  this  action  was  tried  below, 
Mrs.  Ives,  in  her  representative  capacity,  was 
a  mere  trustee,  nominally  for  creditors  and 
legatees,  but  in  fact  for  herself  alone.  She 
was  the  sole  beneficiary.  In  the  case  of  Rail- 
way Co.  V.  Mills,  57  Kan.  687,  47  Pac.  834,  a 
widow,  appointed  administratrix  of  the  estate 
of  her  dead  husband  in  Missouri,  in  such  ca- 
pacity brought  suit  in  our  courts  against  a 
railway  company  for  wrongfully  causing  her 
husband's  death,  which  occurred  in  this  state. 


Under  the  statutes  of  Missouri,  recovery  iu 
such  actions  is  limited  to  the  wife  of  the  de- 
ceased, where  such  relation  exists.  There 
being  an  allegation  in  the  petition  that  she 
was  the  widow,  it  was  held  that  the  right  of 
action  was  not  limited  to  her  in  her  represen- 
tative capacity,  but  that  she  could  recover  iu 
her  character  as  widow.  As  before  stated, 
the  heir  at  law  inheriting  property  is  chaige- 
able  with  the  debts  of  the  ancestor  to  the 
value  of  the  property  received.  Under  this 
rule,  Mrs.  Ives,  being  the  sole  heir  under 
our  law,  can  be  held  liable  as  an  individual 
up  to  the  value  of  the  property.  It  is  not 
necessary  that  the  liability  should  be  fixed^b7 
a  Judgment  against  the  representative  of  the 
dead  stockholder  in  such  case.  The  present 
action  assimilates  itself  to  that  of  a  proceed- 
ing in  rem.  In  no  event  can  the  inheritor  be 
compelled  to  pay  more  than  the  value  of  the 
property.  We  can  see  no  good  reason  for  re- 
quiring the  executrix  of  the  deceased  stock- 
holder to  be  made  a  party,  inasmuch  as  the 
relief  sought  Is  against  the  heir  alone,  by  rea- 
son of  her  heirship,  for  an  amount  measured 
by  the  worth  of  what  she  inherited  from  the 
stockholder.  We  think  Judgment  should  have 
been  entered  against  Mrs.  Ives  In  the  court 
below. .  It  follows  from  what  has  been  said 
that  the  land  having  been  attached  at  the 
commencement  of  the  action  as  the  prc^terty 
of  Luclna  M.  Ives,  and  she  being  liable  to 
the  extent  stated  for  the  debt  of  the  dece- 
dent, the  court  did  not  err  in  overruling  the 
motion  to  dissolve  the  attachment. 

Counsel  for  defendants  in  error  urges  that 
the  plaintiff  below  ought  not  to  be  allowed  to 
proceed  against  real  estate  in  Kansas,  be- 
cause there  was  personal  property  In  the 
hands  of  the  executrix  in  New  York  which 
should  have  been  first  exhausted.  We  cannot 
concur  with  him  in  this  contention.  In 
Woemer,  Adm'n  (2d  Ed.)  S  158,  it  is  said: 
"But  the  administration  in  each  state  is 
wholly  independent,  whether  in  the  hands  of 
the  same  or  of  different  executors  or  admin- 
istrators, in  no  wise  impaired,  abridged,  or 
affected  by  a  previous,  and  a  fortiori  Iqr  a 
subsequent,  grant  of  administration  in  an- 
other state."  In  the  case  of  Rosenthal  v. 
Renick,  44  111  203,  it  was  held  that  a  citizen 
of  another  state,  where  the  administration 
had  been  granted,  might  come  to  the  state  of 
Illinois  and  cause  administration  to  be  taken 
out  there,  a  claim  to  be  allowed,  and  real  es- 
tate sold  for  its  payment,  and  that  it  was  not 
necessary  to  show  that  the  personal  estate 
in  the  other  state  had  been  exhausted.  So,  in 
Lawrence's  Appeal,  49  Conn.  -411,  a  part  of 
the  syllabus  reads:  "Held  to  be  no  objection 
to  an  order  for  the  sale  of  real  estate  here  »o 
pay  debts  that  there  was  personal  property 
in  the  state  of  principal  administration  suffi- 
cient for  their  payment,  and  that  a  court  of 
probate  had  no  right  as  a  matter  of  discre- 
tion, to  refuse  to  order  a  sale  of  real  estate 
here  In  view  of  the  personal  property  there." 
The  claim  that  the  liability  must  be  enforced 
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l>y  a  receiver  of  the  Insolvent  corporation,  as 
provided  by  sections  14  and  15  of  cliapter  10 
of  tlie  Laws  of  1S9S,  has  been  decided  against 
the  contention  of  defendants  in  error  in  the 
case  of  Woodworth  v.  Bowies,  61  Kan.  569, 
60  Pua  331.  The  Judgment  of  the  court  be- 
low will  be  reversed,  with  directions  to  the 
district  court  to  proceed  further  In  accord- 
ance with  this  opinion. 

DOSTER,  C.  J.,  concurring. 

JOHNSTON,  X  (dissenting).  I  am  unable 
to  concur  in  the  Judgment  of  reversal.  The 
plaintiff  was  seeliing  to  establish  a  stock- 
holder's liability,  without  having  the  stock- 
holder in  court  to  answer,  or  against  whoib 
a  Judgment  might  be  rendered.  The  liabil- 
ity to  which  a  stockholder  is  subjected  is 
rigorous  enough,  without  adjudging  such  lia- 
bility against  him  when  he  is  not  a  party  to 
tbe  proceeding.  The  legal  title  to  the  stock 
upon  which  a  liability  was  sought  to  be  es- 
tablished was  in  tbe  executrix,  and  not  in  the 
belr.  The  statute  in  terms  authorizes  the  cor- 
poration creditor  to  proceed  against  the  stoclc- 
bolder,  and  against  no  one  else.  It  has  been 
held  that  the  stockholder's  liability  being  un- 
equal, limited,  and  several,  each  stockholder 
must  be  sued  separately.  Abbey  v.  Dry- 
Goods  Co.,  44  Kan.  415,  24  Pac.  426.  And, 
Instead  of  overlooking  such  serious  depar- 
tures from  statutory  methods,  "the  general 
mle  is  (from  which  we  think  there  is  no  dis- 
sent) that.  If  a  statute  prescribes  a  special 
mode  of  enforcing  the  individual  liability  of 
the  stockholders  of  corporations,  that  mode, 
and  that  alone,  can  be  pursued.  The  liabil- 
ity can  be  enforced  in  no  other  way."  Wood- 
■worth  V.  Bowles,  61  Kan.  569,  60  Pac.  331. 
The  necessity  of  the  presence  of  the  stock- 
holder is  sharply  presented,  because  the  plain- 
tiff, having  the  executrix  in  court,  voluntarily 
dismissed  her  from  the  proceedings,  and  Im- 
mediately asked  tbe  court  to  adjudge  a  lia- 
bility on  the  stock  which  she  hold  in  the  ca- 
pacity of  executrix,  and  in  no  other.  The  es- 
tate of  Ives'  was  unsettled,  and  the  debt,  or 
at  least  this  claim  against  Ives  as  stockhold- 
er, was  unpaid.  While  Inherited  property 
may  be  cliarKoable  with  the  debts  of  an  an- 
cestor, the  claim  in  question  is  not  a  llaMlUy 
against  the  heir  or  any  one  else  until  It  Is 
established  against  the  stocklinlder  as  the 
statute  prescribes.  The  stockholder  not  be- 
ing in  court,  I  think  tlie  district  court  nilt'd 
correctly  in  giving  Judgment  agalast  the 
plaintiff. 


<:2   Kan.   ZS4) 
BATTEY  v.  EUREKA  BANK  OP  EUREKA 
et  al. 

(Supreme  Court  of  Kansas.    Jan.  6,  1901.) 

BANKS-LOANS  TO  STOCKHOLDBRS-LIENS  ON 
STOCK. 

1.  While  tbe  oifioers  of  the  state  bank  are 
prohibited  from  making  loans  or  discounts  to  a 
stockholder  on   tbe   security   of  stock   in  the 


bank,  and  while  the  bank  cannot  thereafter 
become  the  purchaser  or  holder  of  loans  on 
such  stock  unless  it  shall  l>ecome  necessary  to 
prevent  loss  upon  a  debt  previously  contracted 
in  good  faith,  yet,  if  a  stockholder  has  become 
liable  to  the  bank  aa  principal,  surety,  or  oth- 
erwise on  debts  not  incurred  on  snch  security, 
it  will  be  entitled  to  a  lien  on  his  stock  for 
such  debts  as  are  due  and  unpaid,  and  while 
such  liability  continues. 

2.  The  clause  of  the  banking  statute,  "a  debt 
previously  contracted  in  good  faith,  means 
loans  and  discounts  honestly  made  in  the  be- 
lief that  they  were  safe  investments  for  tbe 
bank,  and  were  made  without  fraud,  pre- 
tense, or  any  purpose  to  injure  the  bank. 

(Syilabns  by  the  Court) 

Error  from  district  court,  Lyon  county;  W- 
A.  Randolph,  Judge. 

Action  by  the  Eureka  Bank  of  Eureka  and 
others  against  R.  T.  Battey.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

Laml)ert  &  Huggins  and  Cunttlngham  & 
Hamer,  for  plaintiff  in  error.  W.  S.  Marlin. 
L.  B.  Kellogg,  and  0.  B.  Graves,  for  defend- 
ants In  error. 

JOHNSTON,  J.  The  principal  question 
presented  for  decision  is  whether  the  Eureka 
Bank  is  entitled  to  a  lien  upon  the  capital 
stock  of  the  bank  owned  by  William  Martin- 
dale  for  an  indebtedness  owing  by  him  to  the 
bank.  The  Eurelka  Bank  is  a  corporation  or- 
ganized under  the  laws  of  the  state,  with  a 
capital  stock  of  $»},000,  divided  into  500 
shares.  WiUiam  Martiudale,  who  was  the 
owner  of  298  of  these  shares,  was  a  member 
of  its  board  of  directors,  and  its  president. 
Edwin  Tucker  was  cashier  of  the  bank,  and 
in  the  active  management  of  its  affairs.  On 
July  30,  1898,  Martindale  applied  to  Tucker 
for  a. loan  of  $10,000  from  the  bank,  which 
was  given  to  him  on  bis  unsecured  Individ- 
ual note.  On  August  8,  1808,  Martindale  ob- 
tained a  second  loan  from  the  bank  upon  his 
individual  note  for  $9,848.  At  the  same  time 
Martindale  was  a  stockholder  and  managing 
officer  of  the  First  National  Bank  of  Empo- 
ria, Kan.,  where  he  resided,  and  besides  he 
held  large  investments  in  lands  and  other 
property,  and  was  generally  regarded  to  be 
a  man  of  wealth.  On  November  16,  1898, 
the  First  National  Bank  of  Emporia  failed, 
and  its  property  and  busiqess  affairs  passed 
into  the  hands  of  a  receiver.  By  an  agree- 
ment between  the  creditors  and  Martindale, 
his  property  was  turned  over  to  a  trustee  to 
be  appointed  by  the  Judge  of  the  federal 
court;  but  in  the  agreement  it  was  stipulat- 
ed that  collateral  securities  or  liens  upon  the 
bank  stock  or  other  property  held  by  any 
creditor  on  Novemljer  16,  1898,  were  not  to 
be  disturbed,  waived,  or  in  any  way  affected 
by  the  agreement.  In  pursuance  of  tbe  agree- 
ment, R.  T.  Battey  was  appointed  as  trus- 
tee, and  to  him  Martindale  and  his  wife 
Joined  in  a  deed  of  trust,  which,  among  oth- 
er things,  conveyed  298  shares  of  Eureka 
Bank  stock,  ."subject  to  lien  of  Eureka  Bank 
thereon  tor  a  stoclkholder's  indebtedness  to 
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tLe  bank."  The  trustee  obtained  possession 
of  the  certificates  of  stock  for  the  298  shares 
In  the  Eureka  Bank,  and  demanded  of  the 
officers  of  the  bank  that  they  transfer  the 
same  to  him  as  such  trustee;  but  the  bank, 
claiming  a  lien  on  the  stock  for  the  In- 
debtedness of  Martindale,  refused  to  make 
the  transfer  until  the  Indebtedness  was  pai'd. 
The  bank  brought  an  action  against  Martin-  | 
dale  on  the  notes  heretofore  described,  as 
well  as  other  obligations  of  smaller  amounts, 
and  asked  to  have  his  indebtedness  enforced 
as  a  Uen  against  the  bank  stock  in  question. 
The  receiver  of  the  First  National  Bank  of 
Emporia  and  R.  T.  Battey,  as  trustees,  were 
made  defendants,  and  an  order  was  asked  re- 
quiring them  to  surrender  to  the  Eureka 
Bank  the  shares  of  stock  In  the  bank  which 
they  had  obtained  from  Martindale.  Upon 
the  testimony  the  bank  recovered  a  judg- 
ment against  Martindale  for  the  amount  of 
his  Indebtedness  to  it,  and  such  indebtedness 
was  held  to  be  a  lien  on  the  bank  stock 
which  stood  on  the  books  in  the  name  of 
Martindale. 

The  trustee  challenges  so  much  of  the  judg- 
ment as  gives  the  bank  a  lien  on  the  Mar- 
tindale stock.  It  is  to  be  noted  that  the 
agreement  under  which  the  trustee  was  ap- 
pointed provided  that  liens  on  bank  stock 
should  not  be  deemed  to  be  waived  or  affect- 
ed by  the  agreement,  and  also  In  the  deed 
conveying  his  property  to  Battey  Martindale 
specially  excepted  Hens  of  the  Eureka  Bank 
on  the  stock  in  question.  Battey  took  no 
more  than  the  deed  of  trust  conveyed  to  him. 
He  was  not  an  assignee  in  bankruptcy  or 
under  the  general  assignment  laws,  but  was  a 
trustee  of  an  express  trust,  and  his  right  In 
the  Martindale  property  was  measured  by 
the  terms  of  the  instrument  by  which  Martin- 
dale conveyed  the  property  to  him.  He  was 
to  take  that  property,  convert  It  into  money, 
and  apply  It  among  the  creditors  of  Martin- 
dale as  the  federal  court  might  direct.  By 
the  preliminary  agreement  and  the  deed  of 
trust  he  had  notice  that  Hens  on  the  stock 
were  claimed,  and  also  that  Martindale  recog- 
nized the  existence  of  a  lien  In  favor  of  the 
Eureka  Bank  upon  the  stock  in  question;  and 
of  necessity  the  stock  passed  into  his  hands 
subject  to  the  rights' and  equities  of  the  bank. 
Without  settling  the  question  of  estoppel  as- 
serted against  Battey,  we  pass  to  the  ques- 
tion of  the  validity  of  the  lien  asserted  by  the 
bank.  This  question  is  determined  by  the 
provisions  of  the  bank  act.  By  one  section  it 
Is  provided  that:  "The  shares  of  stock  of  an 
incorporated  bank  shall  be  deemed  personal 
property,  and  shall  be  transferred  on  the 
books  of  the  bank  in  such  manner  as  the  by- 
laws thereof  may  direct;  but  no  transfer  of 
stock  shall  be  valid  against  a  bank  so  long 
as  the  registered  holder  thereof  shall  be  li- 
able as  principal  debtor,  surety  or  otherwise 
to  the  bank  for  any  debt  which  shall  be  due 
and  unpaid,  nor  In  such  case  shall  any  divi- 
dend, interest  or  profit  be  paid  on  such  stock 


so  long  as  such  liabilities  continue,  but  all 
such  dividends.  Interests  or  profit  shall  be 
retained  by  the  bank  and  applied  to  the  dis- 
charge of  such  liabilities;  and  no  stock  shall 
be  transferred  on  the  books  of  any  bank  with- 
out the  consent  of  the  board  of  directors, 
wliere  the  registered  holder  thereof  Is  In  dt-lit 
to  the  bank  for  any  matured  and  unpaid  ob- 
ligation; and  no  transfer  of  stock  shall  be 
made  when  the  bank  Is  in  a  falling  condition, 
or  when  Its  capital  is  impaired.  All  trans- 
fers of  stock  shall  be  cer4:!tied  to  the  bank 
commissioner  immediately."  Gen.  St.  1890,  i 
458.  There  was  a  by-law  of  the  bank  which 
expressly  provided  that  the  bank  shall  have 
a,  first  and  prior  lien  upon  the  stock  for  debts 
due  to  the  bank  by  the  owners  of  such  stock. 
The  statute  already  quoted.  Independent  of 
the  by-laws,  clearly  gives  the  bank  a  lien 
upon  the  stock  wlien  the  stockholder  Is  liable 
as  principal  debtor,  surety,  or  otherwise  to 
the  bank  for  any  debt  due  and  unpaid.  If 
an  indebted  stockholder  were  to  transfer  his 
stock  free  from  any  lien  or  claim  of  the  bajik, 
it  might  result  In  an  impairment  of  the  capi- 
tal; and  so,  to  protect  the  capital  and  cus- 
tomers of  the  bank,  the  legislature  created  a 
lien,  and  placed  a  limitation  in  the  statute 
which  prevents  tlie  stockholder  from  trans- 
ferring his  stock  to  even  a  bona  fide  pur- 
chaser while  his  liability  to  the  bank  con- 
tinues. The  statute  goes  further  than  the 
giving  of  a  lien  to  the  tiank,  as  it  prohibits 
payment  to  the  stockholder  of  any  dividend. 
Interest,  or  profit  on  the  stock  while  he  Is  li- 
able to  the  bank  for  Indebtedness  of  any  kind. 
The  legislature  of  Michigan  iKisscd  a  statute 
containing  a  provision  almost  identical  with 
the  one  under  consideration,  and  the  supreme 
court  of  that  state  held  that  It  created  a  lieu 
In  favor  of  the  bank  against  which  a  bona 
fide  purchaser  of  the  stock  was  not  protected. 
Michigan  Trust  Co.  v.  State  Bank  of  Michi- 
gan, 111  Mich.  306,  69  N.  W.  645:  Citizens- 
State  Bank  of  MonroeviUe  v.  Kalamazoo  Co. 
Bank,  111  Mich.  313,  69  N.  W.  663;  Oakland 
County  Sav.  Bank  v.  State  Bank  of  Carson 
City,  113  Mich.  284,  71  N.  W.  453.  If  the 
section  quoted  stood  alone,  all  would  concede 
the  existence  of  the  Hen;  but  the  contention 
is  that  another  section  of  the  act  necessarily 
denies  a  lien  to  the  bank.  It  provides  that: 
"No  bank  shall  employ  Its  moneys,  directly 
or  Indirectly,  in  trade  or  commerce,  by  baying 
and  selling  goods,  chattels,  wares  and  mer- 
chandise, and  shall  not  Invest  any  of  its 
funds  in  the  stock  of  any  other  bank  or  cor- 
poration, nor  make  any  loans  or  discounts  on 
the  security  of  the  shares  of  Its  own  capital 
stock,  nor  be  the  purchaser  or  holder  of  any 
such  shares  unless  such  security  or  purctiase 
shall  be  necessary  to  prevent  loss  upon  a  debt 
previously  contracted  In  good  faith;  and  stot-k 
so  purchased  or  acquired  shall,  within  si.'c 
months  of  the  time  of  its  purchase,  be  soUl 
or  disposed  of  at  public  or  private  sale.  Aft- 
er the  expiration  of  six  mouths  any  su>  li 
stock  shall  not  be  considered  as  a  part  of 
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tbe  ussets  of  any  bank:  provided,  that  It  may 
hold  and  sell  all  kinds  of  property  which  may 
come  into  its  possession  as  collateral  security 
for  loans  or  any  ordinary  collection  of  debts, 
in  the  manner  prescribed  by  law:  provided, 
further,  that  any  goods  or  chattels  coming 
into  tbe  possession  of  any  bank  as  aforesaid 
shall  be  disposed  of  as  soon  as  possible,  and 
shall  not  be  considered  as  a  part  of  tbe  bank's 
assetii  after  the  expiration  of  six  months  from 
the  date  of  acquiring  same."  Gen.  St.  1899, 
S  417.  This  section,  standing  by  itself,  might 
I>erhapB  be  interpreted  as  prohibiting  a  bank 
acquiring  a  lien  upon  the  stock  of  Its  debtors. 
A  somewhat  similar  prorislon  in  the  national 
banking  act  of  1804  was  so  viewed  by  the  su- 
preme conrt  of  the  United  States.  Bank  v. 
Lanier,  11  Wall.  368,  20  L.  Ed.  172;  BuUard 
V.  Bank,  18  Wall.  588,  21  L.  Ed.  923.  These 
decisions  were  made  under  an  act  which  did 
not  expressly  give  a  lien,  as  is  done  in  our 
statnte.  On  the  other  band,  the  national 
banking  act  of  1863,  which  gave  a  bank  a  lien 
on  the  stock  of  Its  debtors,  was  modified  by 
the  act  of  1864,  and  in  place  of  the  lien  pro- 
vided in  the  former  act  there  was  substituted 
the  prohibition  against  a  bank  making  a  loan 
on  the  sliares  of  its  own  capital  stock.  As 
'was  remarked  in  Bank  v.  Lanier,  supra: 
"Congress  evidently  intended,  by  leaving  out 
of  the  act  of  1864  the  thirty-sixth  section  of 
the  act  of  1863,  to  relieve  the  holders  of  bank 
shares  from  the  restrictions  imposed  by  that 
section.  The  policy  on  the  subject  was  chan- 
ged, and  the  directors  of  banking  associations 
were,  in  effect,  notified  that  thereafter  they 
must  deal  with  their  shareholders  as  they 
dealt  with  other  people."  The  striking  out 
of  the  section  giving  a  lien,  and  the  substi- 
tution of  the  prohibitory  provision,  clearly 
evidenced  the  Intention  of  congress,  and  hence 
by-laws  of  banks  attempting  to  create  liens 
on  stock  were  held  to  be  in  conflict  with  the 
act,  and  therefore  void.  Our  statute  presents 
a  very  different  aspect.  As  has  been  seen, 
It  expressly  gives  a  lien  on  the  stock  of  an 
Indebted  stockholder,  and  in  another  section 
of  the  act,  passed  at  the  same  time,  it  de- 
clares that  a  bank  cannot  "make  any  loans 
or  discounts  on  the  security  of  the  shares  of 
Its  'own  capital  stock,  •  «  •  unless  such 
security  *  •  •  shall  be  necessary  to  pre- 
vent lose  upon  a  debt  previously  contracted  in 
good  faith."  What,  then,  was  the  legislative 
purpose  In  regard  to  creating  liens  on  the 
capital  stock  of  banks?  These  provisions,  be- 
ing included  in  the  same  act,  should  be  recon- 
olled,  and,  if  possible,  both  given  force  and 
effect.  In  our  view,  an  absolute  prohibition 
of  liens  on  bank  stock  was  not  within  the 
legislative  Intention,  and,  further,  that  there 
18  room  for  the  operation  of  both  sections. 
-Considered  together,  they  mean  that  a  bank 
Is  prohibited  from  making  a  loan  or  discount 
in  the  first  instance  on  tbe  security  of  its  own 
-Btock,  and  that  it  shall  not  thereafter  be- 
come the  purchaser  or  the  holder  of  loans 
-on  stock  unless  it  shall  become  necessary  to 


prevent  loss  upon  a  debt  previously  contract- 
ed in  good  faith.  It  would  result  in  this: 
that,  while  the  officers  of  the  bank  could  not 
accept  stock  as  a  specific  security  for  a  loan 
or  discount  when  the  debt  was  first  contract- 
ed, they  might  afterwards  accept  the  stock  as 
security  if  tbe  debt  had  been  previously  con- 
tracted in  good  faith.  This  provision,  as  will 
be  observed.  Is  mainly  an  admonition  to  the 
officers,  and  the  leading  purpose  was  to  pre- 
vent a  bank  from  using  its  money  in  trade 
or  commerce,  buying  or  selling  merchandise, 
or  in  the  purchase  of  stock  of  other  banks 
or  corporations,  or  dealing  in  its  own  stock; 
and  the  only  penalty  provided  in  the  section 
is  that  such  stock,  when  secured  by  it,  shall 
not  be  considered  as  a  part  of  the  assets  of 
the  bank  after  the  expiration  of  six  months. 
It  will  be  noted  that  there  is  nothing  in  the 
statute  itself  which  renders  a  security  taken 
by  the  officers  of  a  bank  in  violation  of  the 
provision  unenforceable.  And  when  the  sec- 
tion is  considered  in  connection  with  the  oth- 
er one,  which  absolutely  gives  the  lien,  it  fur- 
nishes strong  reasons  for  the  application  of 
the  doctrine  that  a  contract  made  contrary  to 
such  a  statute  Is  not  unenforceable  in  the  ab- 
sence of  a  declaration  in  the  statute  itself 
prohibiting  its  enforcement.  The  national 
banking  act  forbids  the  loaning  of  money  by 
national  banks  upon  mortgages  upon  real  es- 
tate, but  it  has  been  held  that,  where  such  a 
loan  was  made,  the  mortgage  was  good  and 
enforceable,  notwithstanding  the  violation  of 
this  provision;  that  the  disregard  of  the  pro- 
hibitory clause  did  not  vitiate  ,the  security 
taken  for  the  loan,  but  only  laid  the  bank 
taking  it  open  to  proceedings  at  the  Instance 
of  the  government.  Bank  v.  Matthews,  98 
TJ.  S.  621,  25  L.  Ed.  188;  Bank  v.  Whitney,  103 
TT.  S.  99,  26  li.  Ed.  443;  Bank  v.  Townsend, 
139  U.  S.  67,  35  L.  Ed.  107.  In  Union  Gold- 
Mln.  Co.  V.  Rocky  Mountain  Nat.  Bank,  96 
U.  8. 640,  24  L.  Ed.  648,  the  company  was  sued 
by  the  bank  for  money  which  was  loaned  to 
it,  and  they  set  up  as  a  bar  that  the  loan  was 
made  in  violation  of  the  banking  law,  be- 
cause it  exceeded  one-tenth  of  the  bank's 
paid-up  capital  stock;  but  the  court  held  that 
the  violation  of  the  prohibition  did  not  affect 
the  validity  of  the  loan,  and  that  the  viola- 
tion could  only  be  questioned  by  the  govern- 
ment. In  Thompson  v.  Bank,  146  U.  S.  240, 
13  Sup.  Ct.  66,  36  L.  Ed.  956,  the  bank  cer- 
tified a  check  for  a  customer  who  did  not 
have  a  deposit  to  meet  the  check,  and  receiv- 
ed therefor  bonds  as  collateral  security.  This 
was  in  violation  of  the  banking  law,  and  the 
right  of  the  bank  to  hold  its  lien  on  the  bonds 
was  contested  because  of  the  violation.  The 
court  held  that  the  bank  could  hold  the  bonds 
notwithstanding  the  certification  was  made 
in  contravention  of  the  act  of  congress,  and  in 
its  decision  said:  "Moreover,  It  has  been 
held  repeatedly  by  this  court  that,  where  the 
provisions  of  the  national  banking  act  pro- 
hibited certain  acts  by  the  banks  or  their 
officers  without  imposing  any  penalties  or  for- 
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feitores  applicable  to  particular  transactions 
which  have  been  executed,  their  validity  can 
only  be  questioned  by  the  United  States,  and 
not  by  private  parties."  If,  however,  we 
should  disregard  the  absence  of  a  prohibition 
in  the  statute  itself  prohibiting  the  enforce- 
ment of  a  security  taken  in  violation  of  the 
act,  and  should  accept  the  view  of  the  plain- 
tiff in  error,  we  would  be  unable  to  grant 
him  the  relief  which  he  asks.  If  the  section 
expressly  authorizing  a  lien  is  to  be  regarded 
as  modified  by  the  prohibition,  It  would  re- 
sult in  the  view  that  a  bank  could  never  have 
a  lien  where  a  loan  was  contracted  on  the 
specific  security  of  its  own  capital  stock,  and 
could  never  afterwards  claim  a  valid  lien  on 
stock  except  lb  prevent  loss  upon  a  debt  pre- 
viously contracted  In  good  faith.  In  the  first 
place,  it  must  be  held  that  the  loans  were  no . 
made  by  the  Eurelca  Bank  to  Martlndale  on 
the  security  of  the  stock  which  he  owned. 
The  certificate  was  npt  given  to  Tucker,  the 
cashier,  nor  was  any  reference  made  to  the 
stock  at  the  time  the  loans  were  negotiated. 
It  Is  true  that  Tucker  admitted  that  he  bad 
In  mind  at  the  time  that  Martlndale  was  a 
stockholder,  and  that  he  might  not  have  loan- 
ed him  so  large  an  amount  If  It  had  not  been 
for  bis  connection  with  the  bank.  He  claim- 
ed, however,  that  the  reason  that  the  money 
was  loaned  upon  his  Individual  note  was  the 
fact  that  Martindate  was  a  large  owner  of 
real  estate  and  other  banking  interests,  and 
was  regarded  by  him  to  be  a  man  of  great 
wealth.  The  district  court  concluded  from 
the  testimony  that  the  loan  was  not  made 
upon  the  faith  of  the  stock  as  a  specific  se- 
curity, but  was  based  rather  on  the  personal 
credit  of  Martlndale;  and  we  think  the  tes- 
timony sustains  this  conclusion. 

Was  the  debt  contracted  in  good  faith?  A 
greater  amount  was  loaned  to  Martlndale 
than  is  permitted  to  be  loaned  to  a  single 
Individual  under  the  by-laws  and  banking 
rules;  and,  besides,  no  security  was  taken, 
which  is  not  in  accord  with  the  usages  and 
requirements  of  banking.  The  nonoI)eervance 
of  these  usages,  rules,  and  requirements  does 
not  necessarily  Imply  dishonesty  and  bad 
faith  on  the  part  of  the  cashier.  Good  faith 
In  this  connection  means  that  the  loans  were 
honestly  made  by  Tucker  in  the  belief  that 
they  were  safe  Investments  for  the  bank,  and 
that  there  was  an  absence  of  fraud,  pretense, 
or  any  purpose  to  wrong  the  bank.  Docter 
V.  Furch,  91  Wis.  464,  05  N.  W.  161;  Winters 
y.  Haines,  84  III.  683;  14  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  1078.  If  the  loans  were  fraud' 
nlently  and  collusively  made,  and  the  claim 
that  Martlndale  was  financially  sound  and 
abundantly  able  to  meet  the  loans  was  not  In 
fact  believed,  but  was  a  mere  pretense,  there 
would  be  a  lack  of  good  faith,  which  would 
condemn  the  transaction.  Under  the  testi- 
mony and  the  finding  of  the  trial  court,  how- 
ever, it  must  be  held  that  the  loans  were 
honestly  made  lay  the  cashier  in  the  belief, 
that  Martlndale  was  not  only  solvent,  but 


that  he  was  financially  strong,  and  that  the 
loans  made  to  him  were  safe  investments; 
and,  further,  that  they  were  made  without 
any  intent  to  wrong  the  bank,  or  an^  one 
else,  and  therefore,  under  the  rules  hereto- 
fore stated,  were  made  In  good  faith.  None 
of  the  errors  assigned  can 'be  sustained,  and 
therefore  the  Judgment  of  the  district  court 
will  be  afllrmed. 

SMITH,  J.,  concurring. 

DOSTER,  C.  J.  I  concur  in  the  dedsion 
made  in  this  case,  and  In  all  of  the  opinion 
except  that  portion  which  applies  the  doctrine 
of  the  federal  courts  that  securities  which 
the  statute  prohibits  a  bank  from  taking  may 
nevertheless  be  taken  and  enforced.  How- 
ever, I  have  not  given  sufficient  thought  to 
such  doctrine  to  enable  me  to  reject  It  as 
unsound,  but  it  does  not  readily  commend  it- 
self to  me,  although  repeatedly  announced 
by  such  high  authority  as  the  supreme  court 
of  the  United  States,  and,  as  I  think,  con- 
curred In  by  the  courts  of  some  of  the  states. 
I  therefore,  for  the  present,  withhold  my  as- 
sent from  It.  I  think  the  evidence  failed  to 
show  that  the  bank  made  its  loan  to  Mr. 
MartindaU'  upon  the  security  of  its  stock 
owned  by  him.  and  for  that  reason  concur  In 
the  decision. 

(t2   Kan.    343) 

MITCHELL  et  al.  v.  SIMPSON. 
(Supreme  Court  of  Kansas.    Jan.  5,  1901.) 

BQUITY— ADVICH     OF     JURT— FEAUDtJliKNT 
CONVEYANCES-CONSIDERATION, 

1.  In  an  equity  case  the  court  may  take  the 
advice  of  different  juries  at  different  times  as 
to  the  issues  of  fact  involved,  by  submitting  to 
them  questions  for  their  consideration  and  an- 
swer. 

2.  A  daughter  remained  for  several  years 
after  attaining  her  majority  in  the  family  of 
her  parents,  and  performed  services  therein 
without  an  agreement  for  compensation;  but 
finally  the  father  agreed  with  her  that,  if  she 
would  continue  to  remain  and  take  charge  of 
the  household,  he  would  pay  her  not  only  for 
what  services  slie  might  thereafter  perform, 
but  for  what  she  had  already  performed,  to 
which  proposition  she  assented,  and  with  which 
she  complied.  Several  years  thereafter  the 
father  conveyed  land  to  the  daughter  in  ful- 
fillment of  the  agreement.  Held,  that  the  con- 
veyance was  upon  sufficient  legal  consideration, 
and  will  be  upheld,  though  prejudicial  to  the 
father's  other  creditors. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Bourbon  county; 
W.  L.  Simons,  Judge. 

Action  by  F.  J.  Simpson  against  C.  W. 
Mitchell  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

John  H.  Grain,  for  plalntUts  In  error.  W. 
R.  Blddle  and  J.  L  Sheppard,  for  defendant 
in  error. 

DOSTER.  C.  J.  This  was  an  action  brought 
by  the  defendant  in  error,  as  plaintiff,  against 
the  plaintiffs  in  error,  as  defendants,  to  ea- 
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join  the  sale  under  execution  of  a  tract  of 
land.  Judgment  was  rendered  perpetually 
enjoining  the  sale,  and  the  defendants  have 
prosecut-ed  error  to  this  court    Summarized, 

-  the  facts  were  that  the  plaintiff  below,  F.  J. 
Simpson,  or  Miss  Jessie  Simpson,  as  she  Is 
sometimes  designated  in  the  record,  became 
of  age  In  1883.  After  attaining  her  majority 
she  continued  to  live  with  her  father  and 
mother  as  a  member  of  the  family,  perform- 
ing In  It  the  ordinary  household  duties,  but 
receiving  no  compensation  therefor  other 
than  her  maintenance.  In  1891  her  mother 
became  ill,  and  died  In  about  a  year  there- 
after. During  the  mother's  illness  the  daugh- 
ter, at  the  solicitation  of  her  parents,  agreed 
to  remain  at  home  and  take  care  of  the 
bonsehold;  the  father  promising.  If  she  would 
do  BO.  to  pay  her  for  her  future  labor,  and 
also  for  what  she  had  already  done.  To 
this  she  assented,  and  thereafter  remained 
at  home  In  charge  of  the  household  nntU 
ber  mother's  death,  and  also  from  thence  on 
until  the  events  subsequently  narrated.  The 
mother  at  the  time  of  her  death  owned  000 
acres  of  land,  bnt  made  no  devise  of  It  At 
her  death  one  half  of  this  land  went  to  the 
husband  and  father,  under  the  statute  of 
descents  and  distributions,  and  the  other 
half  to  the  children,  of  whom  there  were 
several.  Miss  Jessie  being  the  oldest  In 
1884  the  father,  William  Simpson,  became 
Indebted  as  surety  for. another  to  the  State 
Bank  of  Ft.  Scott.  The  Indebtedness  was  not 
paid,  and  in  1896  Judgment  for  the  amount 
of  it  was  recovered.  A  few  months  preced- 
ing the  recovery  of  the  Judgment,  Simpson 
conveyed  his  half  interest  In  the  land  which 
had  belonged  to  his  wife  to  the  daughter 
Miss  Jessie,  in  fulflllment  of  the  promise  he 
had  made  to  pay  her  for  remaining  at  home 
and  for  the  household  services  rendered  by 
her.  In  the  meantime  the  State  Bank  had 
gone  into  the  hands  of  a  receiver,  who,  con- 
ceiving the  conveyance  from  the  father  to  the 
daughter  to  be  without  consideration  and 
fraudulent  caused  execution  to  be  issued 
upon  the  Judgment  and  levied  upon  the  land. 
To  enjoin  the  sale  of  the  land  upon  the  exe- 
'CUtlon  and  levy,  the  action  In  the  court  be- 
low was  brought  A  Jury  was  called  to  con- 
sider certain  matters  of  fact  in  Issue,  and  to 
advise  the  court  thereon,  but  not  to  render  a 
general  verdict  It  was  asked  the  following 
questions,  and  made  the  following  answers: 
"Question  1.  Were  the  deeds  In  question,  or 
either  of  them,  made  by  William  Simpson  to 
F.  J.  Simpson  for  the  purpose  of  hindering, 
delaying,  or  defrauding  the  receiver  of  the 
State  Bank  of  Ft  Scott?  Answer.  Xo.  Ques- 
tion 2.  Did  F.  J.  Simpson  receive  said  deeds, 
or  either  of  them,  with  the  purpose  of  aiding 

or  assisting  her  father  In  hindering,  delay- 
ing, or  defrauding  said  receiver?  Answer. 
No.  Question  3.  Did  F.  J.  Simpson  at  or  be- 
fore the  date  of  said  deeds  have  knowledge 

of  the  purpose  of  her  father  by  making  said 

deeds  to  hinder,  delay,  or  defraud  his  cred- 


[  itors?    Answer.   Xo.    QuestWn  4.   Did  F.  J. 
Simpson  at  or  before  the  date  of  said  deeds 
{  have  the  means  or  opportunity  of  asceitaiu- 
I  Ing  that  it  was  the  purpose  of  her  father  in 
I  making  said  deeds  to  hinder,  delay,  or  de- 
'  fraud  his  creditors?    Answer.  Xo.    Question 
I  5.  What  consideration.  If  any,  did  F.  J.  Simp- 
i  son  pay  her  father  for  the  deeds  In  questlou? 
I  Answer.  By    her   labor."     Upon   the   return 
I  of  the  above  interrogatories  and  answers,  the 
court  desiring  to  be  further  advised  upon 
other  matters  In  Issue,  of  its  own  motion  or- 
dered a  continuance  of  the  case,  and  at  the 
succeeding  term  submitted  other  questions 
to  another  Jury,  which,  with  the  answers 
thereto,  were  as  follows:    "Question  1.  What 
was   the   real   estate  conveyed   to   plaintiff 
worth?   Answer  to  Question  1.  $3,450.    Ques- 
tion 2.  What  was  the  amount  or  value  of  the 
consideration  which  said  plaintiff  paid  for 
the  land  so  conveyed?    Answer  to  Question 
2.  11,500."     The  court  thereupon   rendered 
Judgment  for  the  plaintiff  "upon  the  plead- 
ings, evidence,  and  answers  of  the  Jury  to 
the  special  questions  propounded  to  them." 
From  this  Judgment  as  before  stated,  error 
has  been  prosecuted. 

The  first  error  assigned  is  the  submission 
of  issuable  facts  to  two  different  Juries. 
This  method  of  practice  has  not  heretofore 
been  called  to  our  attention,  nor  have  any 
cases  In  other  states  approving  or  disapprov- 
ing It  been  cited  to  us.  We  are  unable  to 
perceive  In  It  alone,  any  prejudicial  error. 
The  case  was  one  In  equity.  Neither  of  the 
parties  was  entitled  to  a  Jury.  The  court 
might  have  heard  It  without  a  Jury.  It  was 
the  common  practice  of  the  equity  courts 
before  the  adoption  of  the  Ck>de  to  take  the 
advice  of  a  Jury  as  to  difficult  questions  of 
fact  especially  In  cases  Involving  charges 
of  fraud,  and  the  practice  of  doing  so  still 
prevails  under  the  reformed  procedure.  How- 
ever, In  such  cases  the  courts  are  not  bound 
to  rest  their  conclusions  upon  the  findings 
of  fact  made  by  the  Jury,  but  may  disregard 
them  wholly.  If  not  consistent  with  their 
view  of  the  evidence.  It  would  seem  to  fol- 
low, therefore,  that  until  the  court  feels 
sufficiently  enlightened  upon  the  meritorious 
Issues  of  the  case,  it  may  continue  to  ask 
the  advice  of  Jurors  concerning  them;  and, 
unless  it  be  shown  that  prejudice  to  a  suitor 
has  resulted  from  so  doing,  the  bare  fact 
that  the  court  submitted  some  of  the  Issuable 
facta  to  one. Jury,  and  others  to  another  one, 
will  not  constitute  reversible  error.  It  may 
be  remarked  in  this  connection  that  the  fact 
that  the  case  was  partially  tried  at  one  term 
of  court  and  concluded  at  another  one,  while 
mentioned  by  plaintiffs  in  error  as  an  Inci- 
dent of  the  proceedings,  Is  not  asserted  to  be 
In  itself  a  ground  of  error.  It  Is  the  fact 
that  It  was  tried  at  different  times,  not  that 
those  times  were  different  terms,  of  which 
complaint  is  made. 

The  plaintiffs  in  error  objected  In  the  court 
below  to  the  sufficiency  of  the  consideration 
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for  the  deed  to  the  land  from  the  father  to 
the  daughter.  This  they  did  by  objections 
to  evidence,  by  requests  for  Instructions  to 
the  Jury  which  were  not  given,  and  objec- 
tions to  Instructions  which  were  given.  In 
support  of  their  claim  of  error  they  urge  the 
familiar  doctrine  that  a  child  who  after  at- 
taining its  majority  continues  to  reside  with 
its  parents,  and  to  perform  for  them  house- 
hold or  other  labor,  Is  presumed  to  do  so  as 
a  member  of  tlie  family,  and  is  not  entitled  to 
payment  therefor  to  the  prejudice  of  the  par- 
ents' creditors,  unless  it  be  shown  that  the 
services  were  performed  in  pursuance  to  a 
contract  for  compensation.  That  such  is  the 
rule  will  not  be  questioned,  but  under  the 
facts  of  the  case,  as  specially  found  by  the 
jury  and  approved  by  the  court,  and  likewise 
as  generally  found  by  the  court  Itself  as  to 
matters  not  specially  submitted  to  the  juty, 
the  case  of  the  young  woman  falls  within 
•  the  exception  to  the  rule  which  allows  com- 
pensation, and  not  within  the  general  rule 
which  disallows  It.  That  is  to  say,  there  was 
an  agreement  by  the  father  to  pay  the  daugh- 
ter for  the  services.  As  previously  stated,  be- 
fore the  recovery  of  the  Judgment  upon  which 
the  execution  In  question  was  Issued,  and  to 
Induce  the  daughter  to  remain  in  the  house- 
hold and  continue  her  services,  the  father 
promised  to  pay  her  not  only  for  what  labor 
she  might  thereafter  perform,  but  for  what 
she  had  already  performed  since  attaining 
her  majority.  That  a  parent  may  compen- 
sate an  adult  child  for  remaining  in  the  fam- 
ily and  performing  labor  therein  cannot  be 
questioned.  We  think  it  never  has  been  ques- 
tioned. That,  after  an  adult  child  has  per- 
formed services  without  an  agreement  for 
compensation,  the  parent,  as  an  inducement 
for  it  to  remain  In  the  service  of  the  fam- 
ily, may  lawfully  promise  to  pay  for  what 
before  that  time  had  been  performed  with- 
out an  agreement,  cannot,  as  we  think,  be 
questioned.  Of  course.  In  such  last-mention- 
ed case  the  agreement  to  pay  for  past  serv- 
ices must  not  be  a  device  to  defraud  'cred- 
itors. It  must  be  bona  fide.  If  bona  fide, 
the  transaction  is  unassailable.  In  the  case 
under  consideration  the  court  below  found  .It 
to  be  bona  fide,  and  it  is  therefore  unassail- 
able, because  the  consideration  to  pay  for  the 
past  services  was  not  the  performance  of 
those  services,  but  It  was  the  agreement  to 
remain  In  further  service.  The  facts  in  the 
case  of  Graves  v.  Davenport  (D.  C.)  50  Fed. 
8S1,  were  quite  similar  to  the  facts  In  this 
case,  and  In  that  the  agreement  between  the 
parent  and  child  was  upheld.  Other  cases 
not  entirely  similar,  but  snfflclcntly  so  to  In- 
dicate the  Just  rule,  are  How^ard  v.  Rynear- 
son,  50  Mich.  309,  15  N.  W.  486;  Bank  v. 
Weston,  103  Iowa,  736,  72  N.  W.  542. 

Another  assignment  of  error  Is  that  the 
Judgment  of  the  court  below  was  contrary  to 
the  evidence.  The  argument  under  this  as- 
signment specialized  some  claimed  contra- 
dictory evidence  of  the  defendant  and  her 


witnesses,  and  some  facts  and  circum-stances 
supposed  to  be  indicative  of  fraud,  one  of 
which  was  a  disproportion  between  the  value 
of  plaintiff's  services  and  the  value  of  the 
land  deeded  to  her.  As  to  all  of  these  matters 
the  plaintiffs  in  error  are  concluded  by  the 
findings  of  the  Jury  and  the  court.  The  judg- 
ment of  the  court  below  is  affirmed.  All  the 
Justices  concurring. 


(62  Kan.  40d) 

CONSOLIDATED    MINING   &   PROSPECT- 
ING 00.  V.  HUFF. 
(Supreme  Court  of  Kansas.    Jan.  5,  1901.) 
CONDITIONAL    JUDGMENT— PLEADING— ISSUES. 

1.  A  judgment  against  a  corporation,  which 
orders  the  defendant  to  issue  certificates  of 
stock  to  the  plaintiff,  and  place  them  in  the 
hands  of  the  clerk  of  the  court  within  a  certain 
time  after  it  shall  be  served  with  a  copy  of 
the  order,  and  which  finds  the  value  of  the 
stock  to  be  a  certain  sum,  and  further  directn 
that  in  default  of  the  defendant's  compliance 
with  the  order  for  the  issuance  and  delivery 
of  the  certificates  the  plaintiff  have  judgment 
for  tlie  value  of  the  stock,  is  conditional  in 
form  and  effect,  and  as  to  the  money  award 
contained  in  it  should  be  vacated,  and  entered 
only  upon  proof  of  the  defendants  noncompli- 
ance with  the  main  order. 

2.  An  allegation,  in  a  petition  to  recover  the 
value  of  shares  of  stock  in  a  corporation,  that 
the  corporation  stock  "is  divided  into  one  hun- 
dred thousand  shares,  of  the  par  value  of  one 
dollar  each,"  does  not  tender  an  issue  of  fact 
as  to  the  market  value  of  the  stock  or  any 
special  value  possessed  by  it. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Cherokee  coun- 
ty; A.  H.  Skldmore,  Judge. 

Action  by  W.  W.  Huff  against  the  Con- 
solidated Mining  &  Prospecting  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Modified. 

Sapp  &  Wilson  and  S.  E.  Che«seman,  for 
plaintiff  in  error.  Blue  &  Glasse,  for  defend- 
ant In  error. 

DOSTER,  C.  J.  This  was  an  action 
brought  by  the  defendant  In  error,  as  plain- 
tiff, against  the  plaintiff  in  error,  as  defend- 
ant, to  compel  the  issuance  and  delivery  of 
certain  shares  of  stock  in  the  defendant  cor- 
poration, or,  in  the  alternative,  for  their 
value.  Judgment  was  rendered  for  the 
plaintiff  in  the  words  following:  "It  Is  there- 
fore considered,  ordered,  adjudged,  and  de- 
creed by  the  court  that  this  plaintiff  have  is- 
sued and  delivered  to  him  by  the  defendant 
herein,  the  Consolidated  Mining  &  Prospect- 
ing Company,  twenty-four  thousand  shares 
of  stock,  of  the  par  value  of  one  (11.00)  dol- 
lar each,  same  being  made  payable  to  the  or- 
der of  W.  W.  Huff,  within  ten  days  after  a 
certified  copy  of  this  decree  Is  served  by  the 
sheriff  of  Cherokee  county,  Kansas,  upon  the 
present  president  and  secretary  of  the  de- 
fendant corporation,  the  Consolidated  Mining 
&  Prospecting  Company.  Delivery  of  said 
stock  to  plaintiff  herein.  In  compliance  with 
this  order,  shall  be  made  within  the  time  re- 
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quired  by  this  order  by  the  defendant  corpo- 
ration depositing  with  and  In  the  hands  of 
the  clerk  of  this  court  said  twenty-four  thou- 
sand shares  of  stoclc,  to  be  by  said  cleric  of 
this  court  delivered  to  plaintiff  or  his  attor^ 
ueys  of  record;  and,  if  comi)llance  with  this 
order  be  made  in  manner  aforesaid,  then  the 
subsequent  part  of  this  decree  to  be  null 
and  void,  and  of  no  binding  force  or  effect; 
but  If  the  defendant  corporation,  the  Oonsoli- 
dated  Mining  &  Prospecting  Company,  fall  to 
comply  with  the  terms  of  this  order,  as  here- 
inbefore stated,  that  then  and  in  that  event 
plaintiff  have  and  recover  against  the  defend- 
ant, the  Consolidated  Mining  &  Prospecting 
Company,  a  Judgment  for  the  value  of  said 
stock,  amounting  to  the  sum  of  forty-eight 
hundred  ($4,800.00)  doUars,  with  Interest  at 
six  per  cent,  per  annum  from  the  17th  day 
of  January,  1900,  said  judgment  to  be  enter- 
ed as  of  the  date  of  January  17,  1000,  with 

costs  of  suit,  taxed  at  the  sum  of  | ,  and 

tbat  execution  Issue  therefor."  BrrcHr  has 
been  prosecuted  to  this  court. 

Can  a  judgment  conditional  In  form  like 
the  above  be  upheld?  The  defendant  In  er- 
ror contends  that  the  judgment  is  <iot  con- 
ditional, but  Is  alternative,  In  form,  and  that 
it  was  rightfully  rendered  and  enteried  In 
such  form,  and  in  support  of  the  contention 
be  cites  principally  to  Judgments  In  replevin. 
Such  kinds  of  Judgments  are  allowable  by 
statute  In  such  kinds  of  cases,  and  they  do 
not,  therefore,  constitute  precedents  for  Judg- 
ments the  form  and  regularity  of  which  de- 
pend upon  general  principles  of  practice. 
The  view  of  the  defendant  In  error  as  to 
the  character  of  the  Judgment  Is  incorrect 
The  Judgment  is  not  alternative.  It  is  con- 
ditional. It  first  orders  the  issuance  and  de- 
livery of  the  certiflcates  of  stock  within  a 
time  stated.  It  then  declares  that,  "if  com- 
pliance with  this  order  be  made  in  manner 
aforesaid,  then  the  subsequent  part  of  this 
decree  to  be  null  and  void  and  of  no  bind- 
ing force  or  effect"  The  said  subsequent 
part  of  the  decree  is  that,  "if  the  defendant 
fail  to  comply  with  the  terms  of  this  order  as 
Iiereinbefore  stated,  then  and  In  tbat  event 
plaintiff  have  and  recover  against  the  de- 
fendant a  Judgment  for  the  value  of  said 
stock,  amounting  to  the  sum  of  $4,800.00; 
said  Judgment  to  be  entered  as  of  the  date 
of  January  17,  1000."  This  money  judgment 
Is  plainly  conditional  in  existence  and  ef- 
fect upon  the  failure  of  the  defendant  to 
comply  with  the  previous  order,  and,  as  will 
t>e  observed,  a  compliance  with  tbat  ordet 
■was  to  be  evidenced  by  depositing  the  certif- 
icates of  stock  with  the  clerk.  Such  Judg- 
ment, therefore,  could  have  no  operation  or 
effect,  except  in  the  contingency  of  the  de- 
fendant's failure  to  deliver  the  certiflcates. 
Now,  in  the  language  of  the  Code,  "a  Judg- 
ment is  the  final  determination  of  the  rights 
of  the  parties";  and,  as  ruled  by  this  court 
In  Brown  v.  Smelting  Co.,  32  Kan.  528,  4 
Fac.  1013  (although  not  in  a  case  like  the 


present  one),  "a  fical  Judgment  Is  one  which 
finally  decides  and  disposes  of  all  the  merits 
of  the  case,  and  reserves  no  further  ques- 
tion or  direction  for  the  future  or  further 
action  of  the  court"  The  Judgment  in  ques- 
tion reserved  further  action  either  to  the 
court  or  to  the  clerk.  Some  one  must  be  au- 
thorized to  determine  whether  the  defendant 
had  complied  with  the  precedent  order  of 
the  coiurt  The  defendant  could  not  be  put 
in  default  of  compliance  with  the  order  until 
a  copy  of  such  order  was  served  upon  it,  and, 
had  a  copy  of  the  order  been  served  upon  It 
questions  might  have  arisen  as  to  the  regu- 
larity of  the  service,  the  correctness  of  the 
copy,  and  also  as  to  whether  compliance  had 
been  made  with  the  order.  Had  the  order 
been  duly  served,  a  question  might  have 
arisen  between  the  defendant  and  the  clerk 
into  whose  hands  the  certiflcates  were  to  be 
placed  as  to  whether  the  papers  placed  in  his 
hands  were  of  the  character  to  which  the 
plaintiff  was  entitled  and  which  the  court 
had  ordered  to  be  delivered;  and  In  such 
event,  if  the  order  be  valid,  the  clerk  must 
be  invested  with  the  judicial  power  to  de- 
termine the  defendant's  default  and  not  only 
to  enter,  but  to  render,  judgment  against  it 
because,  as  will  be  observed,  the  above- 
quoted  Judgment  for  the  value  of  the  stock 
is  not  a  judgment  in  prssenti,  but  is  a  di- 
rection to  enter  Judgment  in  future,  to  wit 
as  of  January  17,  If  the  main  order  be  not 
complied  with,  and  it  is  In  that  respect  an 
attempt  to  shift  to  the  clerk  the  judicial 
powers  of  the  court  It  is  Impossible  to 
sanction  the  conditional  portion  of  this  Judg- 
ment Judgments  must  be  certain.  Their 
validity  and  binding  force  must  rest  upon 
facts  existing  at  the  time  of  their  rendition. 
They  cannot  rest  upon  what  may  or  may  not 
occur  after  their  rendition.  Tbey  take  their 
validity  from  the  action  of  the  court  and  not 
from  what  persons  may  or  may  not  do  after 
the  court  has  rendered  them.  The  decisions 
of  the  courts  of  other  states  are  to  the  effect 
of  the  one  we  make.  "It  is  a  general  rule 
that  Judgments  must  not  be  conditioned  upon 
any  contingency,  and  it  bas  been  held  that 
an  alternative  or  conditional  Judgment  is 
wholly  void."  11  Enc.  Pi.  &  Prac.  904.  The 
case  of  Strickland  v.  Oox,  102  N.  C.  411,  0 
S.  K  414,  is  quite  like  the  present  one.  In 
that  case  it  was  ruled  that  "where  a  Judge 
granted  a  Judgment  for  plaintiff  in  an  actlou 
for  the  possession  of  laud,  to  be  stricken  out 
if  defendant  flled  a  proper  bond  in  30  days 
after  adjournment  of  court  the  judgment 
was  void."  It  Is  perhaps  not  necessary  to 
go  to  the  extent  of  that  case,  and  hold  the 
conditional  portion  of  the  Judgment  void, 
but  it  certainly  can  be  held  Irregular  and 
voidable  upon  direct  attack.  Farmer  v. 
Samuel,  4  Litt  1S7,  is  also  quite  similar  to  the 
present  case.  In  that  It  was  remarked:  "The 
Impropriety  of  leaving  a  decree  conditional, 
or  to  be  enforct^  conditionally,  and  of  leav- 
ing the  question  whether  the  condition  is  or 
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^s  not  compiled  with,  to  the  parties  them- 
selves, or  the  clerk  of  the  court,  must  be  ap- 
parent to  every  reflecting  mind.  It  yraa 
proper  that  the  chancellor  should  compel  the 
complainant  to  do  equity,  before  he  received 
It,  by  paying  the  money;  but  It  was  Incum- 
bent upon  him  to  see  it  done.  Who,  In  this 
instance,  was  to  decide  that  the  tender  was 
sufficient  or  that  a  payment  was  made?  It 
was  certainly  Improper  to  refer  to  the  deci- 
sion of  the  clerk  the  genuineness  and  valid- 
ity of  a  receipt.  In  short,  no  decree  but  a 
positive  one  ought  to  be  rendered  before  the 
court  dismisses  the  parties  without  day." 

There  are,  however,  decisions  which  seem 
to  lend  countenance  to  conditional  Judgments, 
but  they  are  the  exceptional  cases  noted  un- 
der the  text  above  quoted  from  the  Ency- 
clopedia of  Pleading  and  Practice.  They  are 
out  of  harmony  with  the  prevailing  view, 
and  contrary  to  sound  reason.  A  case  cited 
to  us  is  Telegraph  Co.  v.  Davenport,  97  U.  S. 
360,  24  L.  Ed.  1047.  It  was  a  case  in  equity 
in  which  the  complainants,  stockholders  in  a 
corporation,  filed  a  bill  to  compel  the  company 
to  cancel  on  its  books  an  unauthorized  trans- 
fer of  their  stock,  and  to  reissue  to  them 
shareholders'  certificates,  or,  upon  failure  of 
the  company  to  do  so,  for  a  decree  for  the 
value  of  their  stock.  The  court  held  that  the 
complainants  were  entitled  to  a  decree  can- 
celing the  unauthorized  transfer  of  the  stock, 
or  to  an  alternative  decree  for  its  value. 
But  what  form  these  decrees  took,  and  at 
what  time  it  was  proper  to  enter  the  alter- 
native decree,  was  neither  stated  nor  dis- 
cussed. We  do  not  doubt  that  equity  may 
entertain  the  complaint  of  a  corporation 
shareholder  for  the  transfer  to  him  of  the 
stock  to  which  he  Is  entitled,  and  the  issu- 
ance of  certificates  evidencing  the  fact,  or, 
in  the  alternative,  for  the  value  of  the  stock, 
because  equity  has  power,  as  ancillary  to  its 
main  Jurisdiction,  to  award  compensation 
in  money.  Hence  it  would  be  proper  in  the 
present  case  to  adjudge  that  the  plaintiff 
have  the  stock  to  which  he  showed  himself 
entitled,  and,  on  failure  of  the  company  to 
Issue  it  to  him,  that  he  have  Judgment  for  its 
value;  but  that  Judgment  for  its  value 
should  not  be  a  Judgment  rendered  by  the 
court  in  advance  of  knowledge  of  the  defend- 
ant's default  of  compliance  with  the  main 
order,  nor  conditional  upon  the  defendant's 
noncompliance  vrith  it,  but  such  Judgment 
should  be  rendered  upon  the  fact  of  defend- 
ant's noncompliance  with  the  order,  duly 
proved  and  Judicially  found.  To  this  end, 
the  court,  as  in  all  equity  proceedings,  hav- 
ing once  acquired  Jurisdiction  of  the  case, 
is  entitled  to  retain  It  until  Just  relief  can 
be  fully  had. 

.  Another  claim  of  error  is  that  the  plaln- 
tifTs  petition  did  not  tender  an  issue  as  to 
the  value  of  the  stock,  and  therefore  that  the 
court  could  not  rightfully  enter  upon  an  in- 
quiry as  to  that  matter.  This  claim  we 
think  is  correct    The  only  allegation  as  to 


values  contained  In  the  petition  was  that  the 
capital  stock  of  the  company  was  "divided 
into  one  hundred  thousand  shares,  of  the 
par  value  of  one  dollar  each."  This  was  not 
an  allegation  of  either  market  value  or  spe- 
cial value. 

Other  claims  of  error  are  made,  but,  inas- 
much as  they  may  not  again  arise,  we  deem 
It  unnecessary  to  give  them  consideration. 
It  is  ordered  that  the  Judgment  of  the  court 
below  be  modified  by  vacating  that  portion 
of  it  which  finds  the  value  of  the  stock,  and 
which  conditionally  awards  to  the  plaintiff 
its  adjudged  value,  and  that  further  proceed- 
ings be  had  in  accordance  with  the  views  ex- 
pressed in  this  opinion.  All  the  Justices  con- 
curring. 


MISSOURI  PAO.  RT.  00.  ▼.  PRESTON. 
(Supreme   Court  of  Kansas.     3a.n.   5,    1901.> 

APPEALr-SETTLINO   CASE-^UDOB   PRO   TEM.— 
CHANGE  OF  VENUE— BURDEN   OP  PROOF. 

1.  After  judgment  (or  the  plaintiff,  a  judge 
pro  tern.,  who  presided  at  the  trial,  made  an 
order  granting  time  to  defeudant  to  make  and 
serve  a  'case  for  this  court.  No  specific  time 
was  fixed  for  settlement,  nor  any  time  limited 
for  the  giving  of  the  notice  therefor.  The  case 
was  settiod  and  signed  after  the  expiration  of 
the  period  fixed  for  serving  the  case  and  sug- 
gesting amendments.  Bela,  following  Colom- 
bia Mfg.  Co.  V.  Stoddard  Mfg.  Co.,  00  Pac.  320, 

61  Kan.  &iO,  that  a  motion  to  strike  out  the 
case-made  will  be  sustained. 

2.  A  judge  of  another  district,  called  on  to 
sit  is  the  stead  of  a  disqualified  judge,  who, 
appearing  in  response  to  the  request,  is  chosen 
by  the  bar,  under  the  direction  of  the  court,  as 
a  judge  pro  tern.,  and  takes  the  prescribed  oath, 
acts  thereafter  in  the  capacity  of  judge  pro 
tern.,  and  does  not  derive  his  authority  under 
chanter  108  of  the  Laws  of  1897.    In  re  Uewes, 

62  Pac.  673.  G2  Kan.  — ,  followed. 

3.  A  motion  made  by  defendant  for  a  change 
of  venue  on  the  ground  of  the  disqaaiification 
of  the  regular  judge  was  overniied.  The  judge 
of  another  district  was  called  in,  who  pre- 
sided at  a  trial,  resulting  in  a  disagreement 
of  the  jury.  Thereafter  a  pro  tern,  judge  was 
chosen,  and  a  geoond  trial  had.  There  was  no 
objection  from  the  defendant  at  either  trial  to 
the  jurisdiction  of  the  court,  or  the  authority 
ot  the  judge  to  sit.  Held,  that  the  claim  of 
right  to  a  change  of  venue  was  waived. 

4.  A  pro  tem.  judge  was  selected  by  the  bar 
to  try  this  cause,  who  took  and  subscribed  an 
oath  that  he  would  faithfully  perform  the  du- 
ties of  such  judge  at  the  regular  May  term, 
1809.  The  case  was  continued  until  the  Octo- 
ber term.  Held,  applying  section  18S7  of  the 
General  Statutes  of  1809,  that  his  power  to  pro- 
ceed with  the  cause  at  the  October  term  was 
not  impaired. 

6.  Plaintiff  alleged  in  her  petition  that  she 
received  personal  injuries  through  the  fault 
of  the  defendant,  without  any  negligence  or 
want  of  care  by  her  contributing  thereto.  Beld, 
that  such  averment  did  not  shift  the  burden  of 
proof  onto  the  plaintiff  to  show  an  absence  of 
contributory  negligence  on  her  part. 

6.  A  complaint  that  excessive  damages  were 
awarded  cannot  be  considered  in  the  aiisence  of 
the  evidence  on  which  the  verdict  and  judgment 
were  based. 

Boster,  C.  J.,  dissenting  from  fourth  para- 
graph of  syllabus  and  corresponding  portion  of 
the  opinion. 

(Syllabus  by  the  Court) 
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Error  from  district  court,  Marshall  coun- 
ty. 

Action  by  Stella  M.  Preston  against  the 
Hissonrl  Pacific  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Affirmed. 

Waggener,  Horton  &  Orr,  B.  A.  Berry, 
Wm.  J.  Gregg,  and  Edward  D.  Osborn,  for 
plaintiff.  Irish  &  Brock  and  W.  W.  Red- 
mond, for  defendant 

SMITH,  J.  This  was  an  action  for  person- 
al injuries.  There  were  a  verdict  and  a 
Judgment  for  $5,000  against  the  defendant 
below.  The  railway  company  has  attached 
to  its  petition  In  error  a  case-made  purport- 
ing to  contain  the  evidence  introduced  on 
the  trial,  and  also  a  certified  transcript  of 
the  record.  The  defendant  In  error  has  pre- 
sented a  motion  to  strike  out  the  case-made, 
for  the  reason  that  the  same  was  settled  and 
signed  by  the  trial  Judge  after  his  term  of 
office  had  expired.  It  appears  that  the  regu- 
lar Judge  of  the  district  court  for  the  Twen- 
ty-First Judicial  district.  In  which  Marshall 
county  is  situated,  was  disqualified  to  sit  in 
the  cause.  Hon.  F.  W.  Sturgis,  judge  of  the 
Twelfth  Judicial  district,  was  called  on  to  at- 
tend and  sit  in  his  stead.  He  responded  to 
the  request,  and,  being  present,  under  direc- 
tion of  the  court  the  members  of  the  bar  pro- 
ceeded by  ballot  to  elect  a  Judge  pro  tem. 
to  try  this  and  other  cases,  "and  Judge  Stur- 
gis was  unanimously  chosen.  He  qualified 
by  taking  the  oath.  After  the  trial,  result- 
ing in  a  verdict  for  the  plaintiff  below,  a  mo- 
tion for  a  new  trial  was  overruled  on  the 
13th  day  of  October,  189&.  The  following 
order  was  then  entered  of  record:  "Upon 
application  of  the  defendant,  the  court,  for 
good  cause  shown,  did  by  order  extend  the 
time  imtll  and  Including  the  15th  day  of 
Uarcb,  1900,  within  which  said  defendant 
may  prepare  and  serve  a  case-made  herein 
for  the  supreue  court  in  the  above-entitled 
cause,  on  said  plaintiff  or  her  attorneys,  and 
the  plaintiff  was  allowed  twenty  days  there- 
after within  which  to  suggest  and  serve 
amendments  thereto;  said  case-made  to  be 
signed  on  ten  days'  notice  in  writing  by  ei- 
ther party."  The  case-made  was  served  on 
counsel  for  plaintiff  below  on  the  21st  day  of 
February,  1900;  and  on  the  11th  day  of  April 
following  a  notice  was  served  on  them  fixing 
the  23d  day  of  April,  1900,  as  the  time  when 
the  case-made  would  be  presented  for  sign- 
ing and  settling,  and  the  same  was  settled 
and  signed  on  said  date.  The  motion  to 
strike  out  the  case-made  must  be  sustained. 
The  facts  are  identical  with  those  in  Colum- 
bia Mfg.  Oo.  V.  Stoddard  Mfg.  C!o.,  61  Kan. 
640,  60  Pac.  320.  The  claim  that  Judge  Stur- 
gis derived  his  power  to  sit  by  virtue  of 
chapter  108  of  the  Laws  of  1897,  providing 
for  the  interchange  of  Judges,  is  without 
merit    The  point  made  was  decided  against 


the  contention  of  plaintiff  in  error  in  Re 
Hewes,  62  Kan.  — ,  62  Pac.  673.  It  was 
there  held  that  the-  authority  of  a  Judge 
similarly  situated  was  derivable  from  his 
election  as  Judge  pro  tem.  We  can  consid- 
er, therefore,  only  such  errors  assigned  as 
appear  to  be  matters  of  record,  and  which 
are  brought  to  our  attention  in  the  tran- 
script 

The  railway  company,  defendant  below.  In 
February,  1899,  before  the  first  trial  of  the 
case,  filed  a  motion  for  a  change  of  venue, 
based  on  two  grounds:  First  that  the  regu- 
lar presiding  Judge  was  Interested  and  had 
been  of  counsel  in  the  cause;  and,  second, 
that  by  reason  of  the  bias  and  prejudice  of 
the  inhabitants  of  Marshall  county,  it  could 
not  have  a  fair  trial  in  that  county.  In  rul- 
ing on  this  motion  the  court  held  that  the 
railway  company  was  entitled  to  a  change 
of  venue,  for  the  reason  that  the  presiding 
Judge  had  been  of  counsel  in  the  case,  but 
overruled  the  application  on  the  second 
ground.  The  Journal  entry  showing  the  ac- 
tion of  the  court  on  this  motion  states:  "The 
court  finds  that  the  defendant  Is  entitled  to 
a  change  of  venue  on  the  ground  that  the 
presiding  judge  was  of  counsel  in  this  case. 
The  court  finds  that  the  defendant  is  not 
entitled  to  a  change  upon  the  second  count 
set  forth  in  the  motion  for  a  change  of 
venue.  To  the  ruling  of  the  court  the  de- 
fendant thereupon  duly  excepted.  The  court 
thereafter  announced  that  by  reason  of  a 
promise  made  by  Judge  Charles  W.  Smith, 
of  Stockton,  Kansas,  to  appear  and  try  the 
causes  in  which  the  presiding  Judge  is  dis- 
qualified to  sit,  that  this  case  would  not  be 
sent  to  another  county,  but  that  Hon.  O. 
W.  Smith,  of  the  Thirty-Fourth  district  of 
Kansas,  would  be  required  to  appear  and 
try  this  cause."  Thereafter  Judge  Smith  ap- 
peared, and  was  selected  by  the  bar  as 
Judge  pro  tem.  to  try  this  and  other  cases. 
He  qualified  by  taking  the  oath,  and  a  trial 
was  had  before  him  without  any  objection 
on  the  part  of  the  railway  company.  The 
Jury  having  disagreed.  Judge  Sturgis  was 
called  in,  as  before  stated,  and  the  cause 
proceeded  to  trial  again,  without  any  objec- 
tion being  made  by  the  defendant  below  to 
the  Jurisdiction  of  the  court  or  the  author- 
ity of  the  Judge  to  act.  Under  these  circum- 
stances, it  seems  quite  clear  that  there  was 
a  waiver  of  the  claim  for  a  change  of  venue. 
4  Enc.  PI.  &  Prac.  p.  440,  note  2. 

It  is  further  contended  by  counsel  for 
plaintiff  in  error  that  under  section  20  of  ar- 
ticle 3  of  the  constitution,  which  requires 
the  selection  of  a  pro  tem.  Judge  by  the 
bar,  he  can  be  chosen  only  in  the  manner 
thus  pointed  out.  It  appears  that  after  the 
mistrial  before  Judge  Smith,  and  on  the  23d 
day  of  May,  at  the  regular  May  term,  1S99, 
Judge  Sturgis  was  selected  by  the  bar  as 
Judge  pro  tem.  He  took  and  subscribed  an 
oath  of  office  to  the  effect  that  he  would 
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faithfully  perform  tbe  dotles  of  such  Judge 
at  the  regular  May  term,  1890.  At  said  May 
term  the  case  was,  on  the  application  of 
the  railway  company,  continued  until  the 
October  term,  1809.  The  record  shows  that 
"both  plaintiff  and  defendant  agreeing  there- 
to, and  consent  to  the  trial  thereof  by  said 
Judge."  It  Is  insisted  that  this  consent  did 
not  confer  Jurisdiction,  In  the  face  of  the 
constitutional  provision  above  mentioned, 
and  that,  under  the  terms  of  the  oath  of 
office  taken  by  Judge  Sturgis,  his  dutiea 
were  limited  to  tbe  regular  May  term,  1899, 
and  could  not  be  extended  beyond  that  time 
by  agreement  This  claim  is  not  well  found- 
ed. The  ending  of  tbe  term  at  which  he  was 
selected,  and  during  which  he  qualified,  did 
not  devest  him  of  power  to  proceed  and 
try  the  controversy  committed  to  him  as 
Judge  pro  tem.  The  authority  which  he  ex- 
ercised Is  conferred  by  statute.  Gen.  St. 
1899,  1 1887.  See,  also,  SmaU  v.  Reeves  (Ky.) 
87  S.  W.  682. 

Several  instructions  are  complained  of, 
but  as  the  evidence  is  not  before  us.  we  can 
only  consider  snch  of  them  as  show  abstract 
propositions  of  law  to  have  been  presented 
erroneously  to  the  Jury  under  the  issues 
made  by  tbe  pleadings.  Town  of  Leroy  v. 
McConnell,  8  Kan.  273;  Railroad  Oo.  v. 
Owen,  Id.  409;  State  v.  English,  34  Kan. 
629,  9  Pac.  761;  Stetler  v.  King,  43  Kan. 
316,  23  Pac.  658;  Gray  v.  City  of  Emporia, 
43  Kan.  704,  23  Pac.  944.  Adhering  to  the 
rule  laid  down  In  the  above  cases,  we  find 
but  one  of  the  Instructions  refused  which 
can  properly  be  considered.  Defendant  be- 
low requested  the  court  to  charge  that,  the 
plaintiCt  having  alleged  In  her  petition  that 
the  Injuries  received  by  her  were  sustained 
wholly  on  account  of  the  negligence  of  the 
defendant  and  without  any  fault  or  want  of 
care  on  her  part  contributing  thereto,  by 
virtue  of  this  averment  the  burden  of  proof 
was  shifted  to  the  plaintifT,  and  that  it  was 
Incumbent  on  her  to  establish  by  a  pre- 
ponderance of  the  evidence  not  only  that  the 
defendant  was  guilty  of  one. or  more  of  the 
acts  of  negligence  alleged,  but  that  she  her- 
self was  without  fault  or  negligence  ap- 
proximately contributing  thereto.  It  is  tbe 
settled  doctrine  in  this  state  that  contribu- 
tory negligence  Is  an  affirmative  defense. 
Railroad  Co.  v.  Pbillibert  2S  Kan.  682;  RJiII- 
way  Co.  V.  Weaver,  35  Kan.  412,  11  Pac.  408. 
The  allegation  of  an  exercise  of  due  care  on 
tbe  part  of  the  plalntilT  was  unnecessary. 
Carrier  v.  Railway  Co.,  61  Kan.  447,  59  Pac. 
1075.  Without  such  averment  there  was  a 
presumption  that  plaintiff  below  was  not 
Itullty  of  contributory  negligence,  and  the 
language  employed  in  the  petition  added 
nothing  to  the  force  of  that  presumption. 

We  have  examined  the  findings  of  tbe  Ju- 
ry, and  think  they  fairly  support  the  verdict. 
The  complaint  of  excessive  damages  cannot 
be  considered,  in  the  absence  of  the  evidence 
on  which  the  conclusion  of  the  Jury  was 


based.     The  Judgment  of  tbe  coort  below 

will  be  affirmed. 

JOHNSTON,  J.,  concurring. 

DOSTER,  C.  J.  I  dissent  from  the  view 
that  the  powers  of  a  Judge  pro  tem.  extend 
from  th6  term  at  which  he  was  elected  to 
the  succeeding  terms.  There  Is  nothing  ta 
the  statute  which  enables  me  to  take  such  a 
view.  It  is  silent  upon  the  subject  The 
statute  containing  neither  express  statement 
nor  implication  regulative  of  the  matter,  I 
think  It  should  be  held  that  the  duration  of 
office  of  a  Judge  pro  tem.  Is  limited  to  the 
term  at  which  he  was  elected,  and  does  not 
extend  beyond  such  term,  except  for  the 
purpose  of  settling  and  signing  cases-made. 
If  this  be  tbe  correct  view,  then  the  only  au- 
thority possessed  by  Judge  Sturgis  to  try  the 
case  was  derived  from  the  consent  given  by 
the  parties.  This  consent  was  not  blndiUK 
upon  them.  The  parties  to  a  case  cannot 
confer  upon  any  one  the  power  to  adjudicate 
their  controversies  and  render  Judgmenta 
against  them.  Judicial  power  must  be  con- 
ferred by  law.  It  is  not  derivable  from  con- 
sent In  that  particular  the  case  of  Hlgby 
y.  Ayres,  14  Kan.  331,  is  grossly  erroneonai 
As  a  rule,  a  mere  question  of  practice,  un- 
like one  of  substantive  law,  is  too  unimpor- 
tant to  justify  a  dissent;  but  a  question 
which  involves  the  constitution  and  the  pow- 
ers of  judicial  tribunals,  although  arising 
as  one  of  practice,  constitutes  an  exception, 
and  should  be  carefully  considered. 


RANDOLPH  et  al.  ▼.  SPRAQUBL 

(Oonrt  of  Appeals  of  Kansas,  Southern  Depart- 
ment W.  D.    Jan.  12,  1901.) 

HOMESTBAD— CONVETANCE-JUDQUKNT 

LIENS. 

Where  a  hnsband  against  whom  a  jnd^ 
ment  has  been  obtained  acquires  realty  whidi 
is  actually  occupied  by  him  as  a  homestead. 
and  subsequently  conveys  it  the  purchaser  ac- 
quires title  free  from  any  lien  of  such  jud^ 
ment 

Error  from  district  court,  Loron  connty. 

Action  by  B.  F.  Sprague  against  W.  A. 
Randolph  and  another  to  restrain  the  sale 
under  execution  of  certain  realty.  From  a 
Judgment  for  plaintlfl.  defendants  bring  er- 
ror.   Affirmed. 

H.  D.  Dickson  and  Madden  Bros.,  for  platai- 
tlfls  in  error.  Chaa.  B.  Oraves,  for  defentV 
ant  In  error. 

PER  CURIAM.  This  case  waa  commenced 
In  the  district  court  of  Lyon  county,  and  was 
submitted  to  the  court  upon  the  following 
agreed  statement  of  facts:  "First.  On  the 
1st  day  of  August  1887,  the  defendant  W.  A. 
Randolph  obtained  a  Judgment  In  the  said 
district  court  at^inst  one  J.  H.  Wllhite  for 
the  sum  of  $820,  which  Judgment  was  when 
this  suit  was  commenced,  and  now  is,  a  valid 
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and  Bnbsistlng  Judgment  against  said  Wil- 
hite  to  the  amount  of  more  tlian  one  hundred 
dollars.  Second.  On  the day  of  Novem- 
ber, 1888,  the  said  defendant  W.  A.  Randolph 
caused  an  execution  to  be  issued  upon  said 
judgment,  which  ■was  placed  in  the  hands  of 
ilie  defendant  Thomas  O'Connor,  who  was 
and  is  sheriff  of  said  Lyon  county,  Kansas; 
and  the  said  sheriff  at  the  Instance  and  re- 
quest of  the  said  W.  A.  Randolph  levied  said 
execution  upon  the  lots  In  controversy,  to  wit, 
lots  120,  122,  and  the  south  half  of  lot  124, 
on  Mechanic  street,  In  the  city  of  Emporia, 
Lyon  county,  Kansas;  and  at  the  time  this 
raid  suit  was  commenced  said  sheriff  was 
about  to  sell  said  lots  under  said  levy,  and 
he  would  have  sold  the  same  by  virtue  of  said 
execution  and  levy  had  he  not  been  restrain- 
ed by  the  injunction  In  said  suit.  Third.  On 
and  prior  to  the  26tb  day  of  March,  1892, 
the  aforesaid  property  was  owned  by  one  I. 
C  Martin,  and  at  said  date  there  was  a  mort- 
gage upon  said  property  for  the  sum  of  $2,- 
350,  which  mortgage  was  thereon  In  said 
amount  at  the  time  said  property  was  con- 
veyed to  the  plaintiff  herein,  as  hereinafter 
stated.  Fourth.  On  and  prior  to  said  March 
26,  1892,  the  aforesaid  J.  H.  Wilhlte  was  a 
resident  of  the  state  of  Kansas,  Lyon  county, 
and  of  the  said  city  of  Emporia.  He  was  al- 
so the  head  of  a  family,  having  a  wife  and 
minor  children  living  together  with  him  as 
his  family  in  said  city,  county,  and  state. 
Fifth.  On  and  prior  to  the  26th  day  of  March, 
1882,  the  said  J.  H.  Wllhite  did  not  own  or 
occupy  any  homestead,  but  lived  In  a  rented 
house  In  said  city  of  Emporia.  On  the  said 
26th  day  of  March,  1802,  the  said  J.  H.  Wll- 
hite, for  the  purpose  of  acquiring  a  bome- 
Rtead,  and  with  the  Intent  to  use  and  occupy 
the  same  as  and  for  his  homestead  with  his 
family,  traded  horses,  estimated  In  the  trade 
to  he  of  the  value  of  $475,  to  said  I.  C.  Martin 
for  the  property  aforesaid;  and  for  said  con- 
sideration said  Martin  'conveyed  said  prop- 
erty to  said  J.  H.  Wllhlte,  subject  to  the 
mortgage  aforesaid,  and  the  said  Wllhite  im- 
mediately after  said  trade  moved  upon  said 
property  w<lth  his  said  family,  and  afterwards 
actually  used  and  occupied  It  as  a  homestead 
for  his  said  family.  Sixth.  Afterwards,  and 
■while  said  J.  H.  Wllhite  was  In  the  occupancy 
of  said  property  as  aforesaid,  he  conveyed  the 
same  to  the  plaintiff  herein,  who  has  ever 
since  been  and  now  is  the  owner  thereof  and 
In  the  possession  thereof.  The  said  convey- 
ance from  Wllhlte  to  Sprague  was  made  June 
20.  1803.  Said  Wilhlte  occupied  said  prem- 
ises as  aforesaid  continuously  from  the  time 
be  took  possession  from  said  Martin  as  afore- 
said until  he  surrendered  possession  to  the 
plaintiff  as  aforesaid.  Seventh.  While  the 
said  .T.  H.  Wilhlte  was  In  the  pos.scss!on  and 
occupancy  of  said  property  as  aforesaid,  and 
«  short  time  before  he  conveyed  said  property 
as  aforesaid,  he  received  a  back  pension.  In 
the  sum  of  $1,040;  and  for  the  purpose  of  se- 
curing for  himself  and  family  another  home- 


stead, which  would  be  free  and  dear  of  In- 
cumbrance, he  on  June  1,  1803,  with  $000  of 
said  pension  money,  purchased  twelve  acres 
of  land  In  said  Lj-on  county,  and  received  a 
warranty  deed  therefor,  which  was  recorded 
the  same  day.  At  the  time  of  said  purchase 
It  was  his  intention  to  make  said  twelve  acres 
his  future  homestead,  which  intention  he  con- 
tinued to  entertain,  and  carried  It  out  by 
moving  upon  said  twelve  acres  with  his  fam- 
ily and  making  It  his  home.  At  the  time  of 
said  purchase  he  was  uuable  to  take  immedi- 
ate possession  of  said  twelve  acres,  because 
the  dwelling  house  thereon  was  out  of  repair, 
there  was  no  barn  thereon,  and  It  required 
other  repairs  which  he  desired  to  make.  For 
the  purpose  of  obtaining  these  needed  repairs 
upon  the  said  twelve  acres,  he  on  June  20, 
1803,  sold  and  conveyed  by  quitclaim  deed  to 
the  plaintiff  herein  the  lots  aforesaid ;  and  the 
plaintiff.  In  consideration  of  {(aid  conveyance, 
furnished  labor  and  materials  for  and  made 
the  repairs  aforesaid,  to  the  value  of  $275, 
as  estimated  In  said  trade,  and  said  plaintiff 
took  said  lots  subject  to  the  aforesaid  mort- 
gage of  $2,350.  Immediately  after  the  com- 
pletion of  said  Improvements  the  said  Wllhlte 
removed  from  said  lots  to  said  twelve  acres 
with  his  family,  and  surrendered  possession 
of  said  lots  to  this  plaintiff,  who  has  ever 
since  been  In  possession  thereof.  Eighth. 
The  said  lots  levied  upon  by  said  sheriff  as 
aforesaid  are  situated  within  the  corporate 
limits  of  said  city  of  Emporia,  and  are  less 
than  one  acre.  The  residence  thereon  was 
the  only  homestead  the  said  J.  H.  Wllhlte  or 
his  family  bad,  after  the  purchase  thereof, 
until  the  said  twelve  acres  became  his  home- 
stead.   Said  Wllhlte  removed  from  said  lots 

to  said  twelve  acres  on  the day  of  July, 

1893,  which  has  ever  since  been  and  now  Is 
his  homestead  and  the  residence  of  himself 
and  family." 

On  the  20th  day  of  June,  1893,  J.  H.  Wll- 
hlte sold  and  conveyed  the  premises  In  con- 
troversy to  the  defendant  In  error.  The  only 
question  presented  for  the  consideration  of 
this  court  Is,  did  this  conveyance  carry  title 
to  the  defendant  In  error  free  from  said  Judg- 
ment? It  Is  contended  by  defendant  In  error 
that  he  purchased  the  property  of  Wllhlte 
while  It  was  actually  occupied  by  him  as  a 
homestead,  and  while  it  was  free  from  any 
Hen,  and  that  he,  therefore,  took  a  clear  title. 
This  contention  Is  in  harmony  with  the 
agreed  statement  of  facts  and  the  decisions  of 
our  supreme  court.  Morris  v.  Ward,  5  Kan. 
239;  German  Ins.  Co.  v.  Nichols,  Shephard  & 
Co.,  41  Kan.  130,  21  Pac.  Ill;  Monroe  v. 
May,  9  Kan.  466;  Wea  Gas,  Coal  &  Oil  Co. 
V.  Franklin  Land  Co.,  54  Kan.  533,  38  Pac. 
790;  Wilson  v.  Taylor,  49  Kan.  774.  31  Pac. 
097;  Roser  v.  Bank,  56  Kan.  129,  42  Pac.  341. 
Other  authorities  applicable  to  the  facts  in 
this  ease  may  be  cited.  Winter  v.  Ritchie, 
57  Kan.  214,  45  Pac.  595;  Elwell  v.  Hitch- 
cock,- 41  Kan.  132,  21  Pac.  109;  German  Ins. 
Co.  T.  Nichols,  Shephard  &  Co.,  41  Kan.  136. 
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31  Pac.  111.  Applying  tbe  authorities  cited 
to  the  facta  as  agreed  upon,  the  judgment  of 
the  district  court  will  be  affirmed. 


BTATB  T.  START  et  al. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.    Jan.  12,  1901.) 
CRIMINAL    LAW— INSTRUCTIONS— REFUSAL. 
Instructions  which  are  suf&ciently  covered 
b7  the  charge  are  properly  refused. 

Appeal  from  district  court.  Bush  county. 

Charles  Start  and  Milton  Shepard  were  con- 
victed of  petit  larceny,  and  they  appeaL  Af- 
firmed. 

H.  Fierce,  J.  W.  MeCormlclc,  S.  1.  Hale,  and 
G.  Polk  Cline,  for  appellants.  H.  L.  Ander- 
son, Co.  Atty.,  and  A.  A.  Godard,  Atty.  Gen., 
for  tbe  State. 

PEB  CURIAM.  The  appellants.  In  tbelr 
brief,  set  fortb  tbe  following  statement  of 
facts:  "At  tbe  May  term  of  the  district  court 
of  Rush  county,  Kansas,  the  defendants  were 
found  guilty  of  petit  larceny.  They  were 
tried  on  an  information  charging  them  with 
grand  larceny,  alleged  to  have  been  commit- 
ted in  Rush  county,  February  13,  1900,  and 
sentenced  to  pay  a  fine  of  $100,  and  to  be 
confined  in  tbe  county  Jail  one  year.  Tbe 
property  alleged  to  have  been  stolen  was  a 
saddle,  claimed  to  be  tbe  pri^erty  of  Hugh 
Moran;  ail  of  which  more  fully  appears  in 
the  information,  to  which  reference  is  herein 
made.  The  defendants  and  the  Moran  boys 
were  old  acquaintances,  and  had  known  each 
other  from  childhood.  On  the  night  In  ques- 
tion. Start  and  Shepard  came  to  the  store  of 
John  Moran,  and  were  In  and  about  the  store 
nearly  all  night,  and  a  number  of  other  per- 
sons were  also  there.  Start  and  Shepard 
came  there  on  horseback.  Shepard  was  rid- 
ing barebacked.  They  hitched  their  horses 
near  the  store,  and  went  in.  In  tbe  meantime 
William  rode  up,  dismounted,  tied  his  horse, 
and  went  into  the  store.  Charles  Start  took 
K  saddle  off  Wm.  Moran's  horse,  and  placed 
It  on  Milton  Shepard's.  This  was  done  In 
the  presence  of  Robert  Black.  It  was  all 
done  openly.  There  was  no  attempt  at  con- 
cealment At  the  tlSae  be  took  tbe  saddle, 
Start  said,  They  did  not  need  tbe  saddle, 
but  they  were  going  to  have  it  to  ride  on;' 
and  further  said,  'I  am  not  stealing  It;'  ^nd. 
after  placing  the  saddle  upon  Shepard's  horse. 
Start  went  into  the  store  with  Black,  to 
where  tbe  Moran  brothers  were,  and  asked 
Shepard  if  be  was  ready  to  go  to  tbe  dance, 
at  the  time  remarking  that  he  (Shepard) 
would  not  have  to  go  bareback.  The  appel- 
lants bare  never  denied  tbe  taking  of  the 
saddle,  but,  on  the  contrary,  admit  that  Start 
took  tbe  saddle,  and  placed  it  upon  Shepard's 
horse.  But  they  deny  that  such  taking  was 
with  the  intent  to  steal  it  and  they  claim 
that  tbe  taking  was  for  tbe  purpose  of  tem- 
porary nse  only  by  Shepard  to  ride  to  a 
dance;  and  they  claimed  in  tbe  court  below— 


and  they  now  dalm  in  this  court-miat  tbe 
elements  of  larceny  In  such  taking  are  wholly 
wanting,  and  that  therefore,  their  conviction 
should  not  stand." 

The  only  error  complained  of  Is  tbe  re- 
fusal to  give  certain  Instructions  and  In  over- 
ruling a  motion  for  a  new  trial.  The  Instruc- 
tions given,  after  statement  of  case  by  tbe 
trial  court  are  as  follows:  "No.  1.  The  Jury 
are  instructed  that  section  82  of  chapter  100 
of  tbe  General  Statutes  of  1897,  being  tbe 
crimes-and  punishment  act  provides:  'Every 
person  who  shall  be  convicted  of  feloniously 
stealing,  taking  and  carrying  away,  of  any 
money,  goods,  rights  in  action,  or  other  i>er- 
Bonal  property,  or  valuable  thing  whatsoever, 
of  the  value  of  twenty  dollars  or  more,  shall 
be  deemed  guilty  of  grand  larceny.'  No.  2. 
The  same  chapter  provides:  'That  any  person 
convicted  of  grand  larceny  shall  be  punished 
by  confinement  and  hard  labor  not  exceeding 
five  years.'  No.  3.  Tbe  Jnry  are  Instructed 
that  section  93  of  tbe  crimes  and  punishment 
act  provides:  'That  every  person  who  shall 
steal,  take  and  carry  away  any  money,  or 
personal  property,  or  effects  of  another,  under 
the  value  of  twenty  dollars,— not  being  a  sat>- 
Ject  of  grand  larceny  without  regard  to  value, 
—shall  be  deemed  guilty  of  petty  larceny  and 
upon  conviction  shall  be  punished  by  impris- 
onment in  the  county  jail  not  exceeding  aae 
year,  or  by  fine  not  exceeding  one  hundred 
dollars,  or  by  both  such  fine  and  imprison- 
ment' No.  4.  The  Jury  are  instructed  that 
unless  you  find  from  tbe  evidence  that  the 
value  of  the  saddle  was  twenty  dollars  or 
more,  you  cannot  convict  tbe  defendant  of 
grand  larceny.  No.  6.  Tbe  Jury  are  Instruct- 
ed tbat  if  they  find  tbe  value  of  tbe  saddle 
was  less  than  twenty  dollars,  tbe  crime,  if 
any,  would  be  petty  larceny.  No.  5%.  The 
Jury  are  instructed  that  tbe  information  In 
this  case  charges  grand  larceny.  There  is 
also  included  In  the  charge  of  grand  larceny 
the  lesser  offense  of  petty  larceny,  and  the 
defendants  can  be  convicted  of  petty  larceny 
under  the  Information,  If  the  evidence  so  war- 
rants. No.  8.  The  Jury  are  instructed  that  if 
you  find  from  tbe  evidence  that  9n  the  13tb 
day  of  February,  1900,  in  Rush  county,  Kan- 
sas, that  Milton  Shepard  and  Charles  Start 
did  unlawfully,  feloniously  steal,  take,  and 
carry  away,  with  the  intent  to  steal,  one 
double-clinch,  leather,  man's  riding  saddle, 
and  you  further  find  from  the  evidence  tbat 
the  said  saddle  was  tbe  property  of  Hugh 
Moran,  and  you  further  find  that  tbe  value 
of  said  saddle  was  twenty  dollars  or  more, 
then,  in  tbat  case,  the  defendants  would  be 
guilty  of  grand  larceny  as  charged,  and  yon 
should  so  find.  No.  7.  Tbe  jury  are  Instruct- 
ed that  to  constitute  the  offense  chai^ged  in 
this  case,  the  intent  alleged  in  the  informa- 
tion is  necessary  to  be  proved.  But  direct 
and  positive  testimony  is  not  necessary  to 
prove  the  intent;  it  may  be  inferred  from  the 
evidence  if  there  Is  any  fact  proved  which 
satisfies  tbe  jury  beyond  a  reasonable  doubt 
of  its  existence.     Na  &  Tbe  Jury  are  ia- 
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stracted  that  If  you  find  from  the  evidence 
that  the  saddle  described  In  the  Information 
was  stolen,  and  that  the  defendants  were 
found  in  the  possession  of  the  property  soon 
after  It  was  stolen,  then  snch  possession  is.  In 
law,  a  strong  criminating  circumstance  tend- 
ing to  show  the  guilt  of  the  defendants,  un- 
less the  evidence  and  the  facts  and  circum- 
stances proved  show  that  they  may  have 
come  honestly  Into  the  possession  of  the 
same.  No.  9.  When  there  Is  a  reasonable 
doubt  upon  any  material  fact  necessary  to  be 
established,  then  you  must  acquit;  for  the 
defendant  is  entitled  to  the  benefit  of  every 
reasonable  doubt.  It  follows,  of  course,  that 
each  and  every  Ingredient  and  element  that  is 
necessary  to  constitute  the  offense  charged 
must  be  established  beyond  a  reasonable 
doubt,  before  you  can  'convict  the  defendant. 
No.  10.  A  reasonable  doubt  does  not  mean  a 
mere  possible  doubt,  or  one  that  Is  sought 
after,  or  one  that  Is  the  result  of  sympathy, 
or  of  a  desire  to  find  a  doubt.  Everything 
pertaining  to  human,  affairs  is  susceptible  to 
doubt.  There  is  nothing  human  concerning 
which  there  could  not '  be  a  possible  or  im- 
aginary doubt  If,  after  a  careful  examina- 
tion of  all  the  evidence  in  the  case,  you  do 
not  have  an  abiding  conviction  to  a  moral 
certainty  of  the  defendant's  guilt,  then  you 
have  a  reasonable  doubt  of  his  guilt;  and 
such  a  doubt  as  entitled  the  defendant  to  an 
acquittal.  You  need  not  be  in  absolute  cer- 
tainty of  bis  guilt;  but  you  should  be  moral- 
ly certain  of  his  guilt  If  you  are  certain 
enough  of  the  existence  of  a  fact  to  act  uiwn 
it  In  matters  of  the  highest  Importance  to 
yoittselves,  then  you  are  morally  certain  of 
the  existence  of  the  fact;  but,  so  long  as 
this  moral  certainty  is  not  reached,  a  reason- 
able doubt  remains.  No.  11.  The  defendant 
is  presumed  to  be  Innocent  of  the  charge 
made  against  him,  and  each  and  every  one 
of  said  charges;  innocent  of  the  acts  char- 
ged to  have  been  done,  and  innocent  of  the 
guilty  intent  charged.  This  presumption  con- 
tinues until  the  contrary  is  proven  by  the 
evidence,  and  until  each  and  every  ingredi- 
ent necessary  to  constitute  the  crime  charged 
is  proven  by  such  evidence.  The  burden  of 
proof  rests  upon  the  state  to  establish  to  your 
satisfaction  every  such  necessary  ingredient 
and  this  burden  of  proof  does  not  shift  from 
the  state  to  the  defendant.  No.  12.  The  Jury 
are  instructed  that  larceny  is  the  felonious 
stealing,  taking,  and  carrying  away  of  per- 
sonal property  of  another.  No.  13.  The  jury 
are  Instructed  that  among  the  material  aver- 
ments contained  in  the  Information  neces- 
sary to  be  proved  in  order  to  warrant  a  con- 
viction is  the  one  ttiat  the  property  alleged 
to  liave  been  stolen  had  some  value.  No.  14. 
The  court  Instructs  the  Jury  that  every  unlaw- 
ful taking  and  carrying  away  of  the  personal 
goods  of  another  will  not  amount  to  larceny. 
To  constitute  larceny,  the  felonious  intent 
must  be  shown  to  have  accompanied  the  orig- 
inal taking;  that  is,  the  saddle  must  have 
8»P.— 28 


been  taken  with  the  Intent  to  steal  the  same. 
No.  15.  The  Jury  are  instructed  that  the  iws- 
session  of  stolen  property  recently  after  the 
theft  by  the  person  charged,  if  unexplained, 
is  a  circumstance  tending  to  prove  guilt;  and 
if  the  Jury  believes  from  the  evidence  that 
the  defendants,  Milton  Shepard  and  Charles 
Start  were  found  with  the  stolrai  property  In 
their  possession,  then.  In  determining  the 
weight  to  be  attached  to  that  circumstance  as 
tending  to  prove  guilt,  the  Jury  shall  consider 
all  the  circumstances  attending  such  posses- 
sion. No.  16.  The  defendant  is  a  competent 
witness  in  his  own  behalf,  and  the  same  tests 
should  be  applied  by  yon  to  his  testimony 
that  yon  'Would  apply  to  the  testimony  of  any 
witness.  No.  17.  Oentlemen  of  the  Jury,  yon 
are  the  exclusive  Judges  of  the  facts  estab- 
lished by  the  evidence,  and  of  the  credibility 
of  the  witnesses,  and  of  the  weight  which 
you  will  give  the  testimony  of  each  of  them. 
In  deliberating  on  and  considering  your  ver- 
dict you  can  take  into  consideration  not  only 
the  testimony  of  the  witnesses  as  given  in 
the  case,  but  also  their  manner  and  appear- 
ance upon  the  stand,  their  manner  of  testi- 
fying, their  candor  and  fairness,  their  want 
of  interest  in  the  result  of  your  verdict,  if 
any  such  has  been  proven,  their  means  of 
knowing  the  facts  whereof  they  have  testi- 
fied; and  from  these  and  all  circumstances 
appearing  on  this  trial  you  are  to  determine 
what  weight  yon  will. give  the  testimony  of 
each  of  them.  In  your  deliberations  upon 
your  verdict  in  this  case  you  can  also  call  to 
your  aid  such  knowledge  as  is  common  to 
mankind  in  general.  If  you  believe  that  any 
witness  that  testified  In  this  case  willfully 
and  corruptly  testified  to  any  material  mat- 
ter, you  are  at  liberty  to  wholly  disregard  the 
testimony  of  such  witness.  Candidly  con- 
sider the  evidence,  free  from  passion  and 
prejudice,  fear  or  favor,  and  arrive  at  your 
verdict  from  all  the  evidence  submitted  to 
you  and  from  the  law  as  the  court  has  given 
it  to  you.  You  will  now  be 'addressed  by 
counsel  for  the  state  and  the  defendant  to 
whose  arguments  you  should  give  careful  at- 
tention. It  Is  their  duty  to  ke^  fairly  with- 
in the  evidence  and  the  instructions  of  the 
court  and  to  endeavor  to  assist  you  in  arriv- 
ing at  a  cori'ect  verdict  After  the'arguments 
of  counsel,  you  will  retire  to  your  Jury  room, 
taking  with  you  these  instructions,  blank 
paper  for  balloting  purposes,  and  forms  of 
verdict  provided  by  the  court  You  will  there 
designate  one  of  your  number  as  foreman, 
who  will  sign  the  verdict  when  you  arrive  at 
one,  after  which  you  will  return  Into  court." 
The  following  instructions  were  refused: 
"Larceny  Is  the  stealing,  taking,  and  carrying 
away  of  the  personal  goods  of  another  with- 
out his  consent  with  an  Intent  to  convert 
the  same  to  one's  own  use,  and  deprive  the 
owner  permanently  of  his  property.  Tres- 
pass is  the  willful  violation  of  the  rights  of 
another.  Every  larceny  implies  a  trespass, 
but  every  trespass  does  not  Imply  a  larceuy. 
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To  take  and  carry  away  the  goods  of  another, 
by  force  or  otherwise,  without  the  consent  of 
the  owner,  Is  not  larceny,  unless  done  with 
the  Intent  to  deprive  the  owner  of  his  prop- 
erty permanently.  If  taken  as  Jest  or  as  an 
act  of  mischief,  without  any  design  to  con- 
vert the  same  to  one's  own  use  and  to  de- 
prive the  owner  of  his  property  permanently. 
Is  simply  a  trespass,  and  not  a  larceny.  In 
this  case.  If  the  defendants  took  and  carried 
away  the  saddle  described  In  the  information, 
and  converted  the  same  to  their  own  use,  or 
Intended  to  convert  the  same  to  their  own 
use,  without  the  consent  of  the  owner,  they 
should  be  found  guilty;  but  If  they  took  pos- 
session of  said  property  only  as  a  jest,  or 
took  It  temporarily,  intending  to  return  It,  or 
took  It  as  an  act  of  mischief,  with  no  design 
to  convert  the  same  to  their  own  use  and  de- 
prive the  owner  permanently  of  his  property, 
the  Jury  should  find  the  defendants  not  guil- 
ty. If  the  jury  entertain  a  reasonable  doubt 
as  to  whether  the  saddle  described  In  the 
complaint  was  taken  with  a  felonious  intent, 
as  defined  in  this  Instruction,  they  should 
find  the  defendants  not  guilty."  "Refused 
for  the  reason  that  It  Is  covered  snfllciently 
In  the  Instructions  given  the  jury  and  ex- 
cepted to.    W.  S.  Andrews,  Judge." 

From  onr  examination  of  the  record,  we 
are  satisfied  that  the  trial  court  stated  to 
the  jury  the  matters  of  law  which  were  nec- 
essary for  their  information  in  giving  their 
verdict.  There  is  no  error  so  prejudicial  to 
the  rights  of  the  appellants  that  it  would 
Justify  this  court  in  reversing  the  case.  The 
Judgment  of  the  district  court  is  affirmed. 


WEBSTER  V.  BOAJEID  OF  COM'RS  OF  HAS- 
KELL  COUNTY. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.    Jan.  12,  1901.) 

On  rehearing.    Affirmed. 

For  former  opinion,  see  53  Pac.  529. 

PER  CURIAM.  This  is  an  action  by 
Charles  E.  Webster  upon  county  warrants  ag- 
gregating $1,340;  each  warrant  being  In  the 
usual  form,  and  containing  the  words,  "For 
lease  of  court  house."  Judgment  was  in  fa- 
vor of  the  defendant  board  for  costs.  On 
proceedings  In  error  in  this  court  the  judg- 
ment was  affirmed.  Webster  v.  Board,  7 
Kan.  App.  764,  53  Pac.  529.  The  warrants 
were  given  for  a  payment  In  advance  of  the 
rent  of  a  building  for  court-house  purposes 
for  a  term  of  30  years.  In  deciding  the  case 
we  said:  "It  did  not  require  notice  to  Web- 
ster to  render  the  warrants  invalid,  and  he 
Is  not  now  suing  upon  the  lease.  Independ- 
ently of  the  lease,  there  was  a  liability  on 
the  part  of  the  county  commissioners  to  pay 
rent  as  upon  an  implied  contract  for  the  prop- 
erty while  It  was  occupied  for  county  pur- 
poses; and,  under  proper  pleadings,  Web- 
ster might  have  recovered  the  rental  from 


the  date  of  the  lease  until  entry  of  the  judg- 
ment In  the  injunction  action.  As  this  ac- 
tion is  predicated  upon  the  warrants,  and  not 
upon  the  contract,  express  or  implied,  to  pay 
rent,  it  seems  clear  that  the  Judgment  of  the 
trial  court  was  correct,  under  the  pleadings." 
It  has  been  earnestly  argued  on  the  rehear- 
ing by  counsel  for  plaintiff  In  error  that  the 
petition  may  properly  be  considered  as  stat- 
ing a  cause  of  action  against  the  county  com- 
missioners for  rental  due  the  plaintiff.  The 
pleadings  will  not  bear  this  construction,  and 
the  point  was  not  raised  on  the  first  hearing. 
We  adhere  to  our  former  views.  The  Judg- 
ment of  the  district  court  will  be  affirmed. 


(10  KaD.  App.  i'ii 
HOLYOKE  ENVELOPE  00.  v.  HEAGLER 

et  al. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.    Jan.  12,  1901.) 

FRAUDULENT    CONVEYANCE— LIABILITIBS    OP 
GRANTEE>— GARNISHMENT. 
Where  the  greater  part  of  the  considera- 
tion paid  for  the  transfer  of  a  stock  of  goods 
by  an  insolvent  firm  was  the  satisfaction  of  in- 
debtedness due  from  the  deceased  father  of  a 
member  of  the  firm,  and  where  the  firm  itself 
had  not  become,  as  a  matter  of  law,  Hable  for 
the   payment   of  such  indebtedness,   held,   that 
the  parchaser  of  the  goods  was  liable  in  gar- 
nishment proceedings   to  general  creditors  of 
such  firm  to  the  extent  of  the  amount  of  such 
Indebtedness. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Lyon  county. 

Action  by  the  Holyoke  Envelope  Company 
against  W.  R.  Heagler  and  others.  John 
Blank  was  summoned  as  garnishee.  From  a 
Judgment  of  a  justice  discharging  the  gar- 
nishee, plaintiff  brings  error  to  the  district 
court,  and  from  an  affirmance  thereof  brings 
error.    Reversed. 

W.  T.  Mccarty  and  X  G.  Hutchinson,  for 
plaintiff  In  error.  J.  Harvey  Frith,  for  de- 
fendants In  error. 

MILTON,  J.  Heagler  &  Co.,  a  firm  com- 
posed of  W.  R.  Heagler  and  B.  B.  Heagler. 
his  wife,  transferred  by  blU  of  sale  their 
entire  stock  of  goods  to  John  Blank  for  an 
expressed  consideration  of  $969.52,  and  Blank 
thereupon  entered  Into  possession  of  the 
goods.  Heagler  &  Co.  being  Insolvent  and 
ov,-ing  numerous  creditors,  and  the  plaintiff 
In  error  having  obtained  a  Judgment  upon  a 
claim  against  the  firm,  it  caused  Blank  to  be 
summoned,  as  garnishee;  and  a  trial  was  had 
under  the  statutes  as  to  the  truth  of  the  an- 
swer of  the  garnishee,  in  which  he  denied 
having  property  belonging  ^o  Heagler  &  Co.. 
and  denied  owing  them  any  sum  whatever. 
The  justice  discharged  the  garnishee,  and  the 
plaintiff  In  error  thereupon  filed  its  petition 
In  error  In  the  district  court  of  Lyon  county, 
which,  after  a  hearing,  affirmed  the  order  of 
the  justice  of  the  peace. 

It  appears  that  $608.60  of  the  consideration 
which  John  Blank  purported  to  pay  for  the 
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stock  of  goods  was  by  cancellation  of  Indebt- 
L-dness  due  Blank  from  John  Bay,  deceased, 
father  of  Mrs.  Heagler,  and  that  Ueaglcr  & 
Co.  were  Insolvent.  It  was  not  proven  that 
Ueagler  &  Co.  ever  bad  become,  as  a  matter 
of  law,  liable  for  the  payment  of  the  said  In- 
debtedness. It  must  therefore  be  held  that, 
to  the  extent  of  the  amount  of  such  indebt- 
edness, John  Blank  was,  by  reason  of  the 
possession  of  the  goods  transferred  to  him  by 
Heagler  &  Co.,  liable  to  the  general  creditors 
of  the  firm.  We  see  no  reason  to  doubt  that 
such  liability  could  properly  be  ascertained 
and  declared  In  the  garnishment  proceedings 
before  the  Justice  of  the  peace,  the  amount 
of  the  plaintiff's  claim  being  within  the 
Jarisdiction  of  the  court  The  Judgment  of 
the  district  court  afBrming  the  order  of  the 
Justice  of  the  peace  is  erroneous,  and  will 
accordingly  be  reversed. 


SUBSS  T.  BOARD   OP  COM'RS  OF  LANE 

COUNTY. 
(Court  of  Api>eal8  of  Kansas,  Southern  Depart- 
ment, W.  D.    Jan.  12,  1901.) 

DEMURRER  TO  EVIDENCE. 
Where  the  plaintiff's  evidence  tended  to 
prove  his  cause  of  action  as  alleged  in  the  pe- 
tition, it  was  error  to  sastain  the  defendant's 
demurrer  to  such  evidence. 
(Syllabus  by  the  Court.) 

EhTor  from  district  court.  Lane  county;  J. 
S.  Simmons,  Judge  pro  tern. 

Action  by.  Henry  C.  Suess  against  the  board 
of  commissioners  of  Lane  county.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Reversed. 

MlUer  &  Hosklnson,  for  plaintiff  in  error. 
V.  H.  Grinstead,  for  defendant  in  error. 

PER  CURIAM.  The  plaintiff  In  error,  a 
pbysiclan,  sued  the  defendants  in  error  to  re- 
cover the  sum  of  $401  for  medical  services  and 
medicines  furnished  by  the  plaintiff  in  the 
summer  of  1806  to  the  family  of  one  WiUard 
McDaniel,  a  resident  of  Cleveland  township, 
In  Lane  county;  the  plaintiff  claiming  that 
such  services  were  rendered  under  an  em- 
ployment by  William  Green,  trustee  of  said 
township,  and  that  McDaniel  and  his  family 
'were  "poor  and  Indigent  persons,  lawfully 
settled  therein."  The  family  consisted  of 
several  members,  all  of  whom  were  seized 
■with  typhoid  fever,  and  required  almost  con- 
stant attendance  on  the  part  of  the  plaintiff 
for  several  weeks.  The  principal  issues  aris- 
ing under  the  pleadings  were  whether  McDan- 
iel and  his  family  were  poor  persons,  within 
the  meaning  of  the  statute,  and  entitled  to 
public  aid,  and  whether  the  plaintiff  was 
actually  employed  by  the  township  trustee  to 
perform  the  said  services.  The  court  sus- 
tained the  defendant's  demurrer  to  the  plaln- 
tliTs  evidence,  discharged  the  Jury,  and  ren- 
dered Judgment  against  the  plaintiff  for 
costs.    A  careful  consideration  of  the  facts 


set  forth  in  the  record  has  led  us  to  con- 
clude that  the  evidence  demurred  to  tended 
to  prove  the  affirmative  of  the  aforesaid  Is- 
sues, and  that  the  court  erred  in  sustaining 
the  demurrer.  The  Judgment  of  the  district 
court  will  be  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 


SOOTT,  Constable,  et  al.  v.  BROWN. 
(CV>urt  of  Appeals  of  Kansas,  Southern  Depart- 
ment, a  D.    Jan.  12,  1901.) 

APPEALr-BRIBF    CONTAINING    ABUSIVE    LAN- 
GUAGE STHICKK.V  FROM  FILE. 
Where  a  brief  contains  abusive  language, 
it  will  be  stricken  from  the  files  by  the  appel- 
late court. 

Error  from  district  court,  Cowley  county; 
J.  A.  Bumette,  Judge. 

Action  by  J.  W.  Brown  against  M.  M. 
Scott  and  another.  From  a  Judgment  In  fa- 
vor of  plaintiff,  defendants  appeal.    Affirmed. 

Dalton  &  Dalton,  for  plaintiffs  in  error. 
Madden  &  Buckman,  for  defendant  In  error. 

PER  CURIAM.  This  is  an  action  com- 
menced by  defendant  in  error  (plaintiff  be- 
low) to  recover  the  possession  of  certain  per- 
sonal property.  For  abusive  language  used 
by  counsel  for  plaintiffs  in  error  their  brief 
Is  stricken  from  the  files.  We  have  consider- 
ed the  case  upon  its  merits,  as  presented  by 
the  record,  and  conclude  that  the  trial  court 
committed  no  error  that  would  justify  a  re- 
versal. The  Judgment  of  the  district  court  is 
affirmed. 


ISENHART  V.  HAZEN. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    Jan.  1,  1901.) 

PARTNERSHIP  OF  ATTORNEYS— DISSOLUTION- 
FEES  EARNED  —  RIGHT  THERETTO  —  ACTION 
FOR  ACCOUNTING— CHANGE  OF  VENUE— JU- 
RISDICTION—DISQUALIFICATION  OF  JUDGE— 
WAIVER— ACCOUNTING— COSTS. 

1.  Under  Gen.  St.  1897,  c.  95,  8  51,  author- 
izing a  change  of  venue  of  an  action  when 
the  judge  is  disqualified,  a  change  of  venue 
granted  by  a  judge  who  is  a  party  to  an  ac- 
tion confers  jurisdiction  on  the  court  to  which 
the  case  is  changed. 

2.  A  showing  that  a  judge  is  a  particular 
friend  of  the  (>laintiff,  and  might  be  uncon- 
sciously prejudiced  against  the  defendant,  is 
not  suilicicnt  to  authorize  a  change  of  venue. 

3.  Where  a  party  consents  to  a  case  being 
sent  to  a  referee  after  his  motion  for  a  change 
of  venue  has  been  overruled,  he  waives  the  er- 
ror in  the  ruling  on  the  motion. 

4.  A  lawyer  who  voluntarily  abandons  a  part- 
nership and  becomes  a  judge  is  not  entitled  to 
any  fees  earned  by  his  former  partner  for  serv- 
ices rendered  after  the  dissolution  in  cases 
commenced  either  before  or  after  the  dissolu- 
tion of  the  partnership. 

5.  A  lawyer  who  voluntarily  abandons  a  part- 
nership and  becomes  a  judge  is  not  chargeable 
■with  any  of  the  expenses  of  his  partner,  after 
the  dissolution,  in  prosecuting  cases  commenced 
before  the  partnership  was  dissolved. 

6.  Where  a  lawyer  voluntarily  abandons  a 
partnership  and  becomes  a  judge,  money  after- 
wards collected  by  him  or  paid  to  him  by  his 
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former  partner  as  his  share  of  the  fees  earned 
after  the  dissolution  of  the  partnership  in  cases 
commenced  before  the  dissolution  cannot  be  re- 
covered by  the  partner  in  an  action  for  an  ac- 
connting. 

7.  Where  each  of  two  partners  asks  for  an 
accounting  and  for  a  reference,  and  the  referee 
finds  that  an  accounting  and  division  of  the 
partnership  effects  is  necessary,  the  costs  may 
properly  be  divided  between  the  parties. 

Mahan,  P.  J.,  dissenting. 

Error  from  district  court,  Wabaunsee  coun- 
ty;  William  Thomson,  Judge. 

Suit  by  Z.  T.  Uazen  against  S.  B.  Isenhart 
for  the  appointment  of  a  receiver  for  part- 
nership property  and  for  an  accounting. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant brings  error.    AiUrmed. 

John  Martin,  W.  B.  Atchison,  and  a  B. 
Isenhart,  for  plaintiff  in  error.  Safford  & 
Williams,  for  defendant  in  error. 

PER  CURIAM.  This  action  was  commen- 
ced In  the  district  court  of  Shawnee  county 
by  Z.  T.  Hazen  against  S.  B.  Isenhart  for  the 
appointment  of  a  receiver  to  take  charge  of 
the  partnership  property  of  the  late  firm  of 
Hazen  &  Isenhart,  and  for  an  accounting. 
Tlie  defendant  also  prayed  for  an  account- 
ing and  for  Judgment  for  such  amount  as 
should  be  found  due  him.  The  defendant 
asked  for  a  cliange  of  venue  for  the  reason 
that  the  plaintiff  was  Judge  of  the  district 
court  of  that  county,  and  also  fiied  a  request 
for  the  election  of  a  Judge  pro  tem.  to  pass 
upon  such  application.  Afterwards  the  court, 
Z.  T.  Hazen  presiding,  made  an  order  that 
the  venue  In  the  cause  be  changed  to  Wa- 
baunsee county,  and  the  clerk  was  directed 
to  transmit  the  necessary  transcript  and  pa- 
pers to  the  clerk  of  the  district  court  of  that 
county.  The  defendant  afterwards  filed  a 
motion  to  set  aside  the  order  granting  a 
change  of  venue.  At  the  same  time  he  re- 
newed his  motion  that  a  Judge  pro  tem.  be 
elected  to  pass  upon  such  application.  No 
action  was  taken  upon  this  motion  and  ap- 
plication. The  defendant  objected  to  the  'Ju- 
risdiction of  the  district  court  of  Wabaunsee 
county,  alleging  that  the  order  changing  the 
venue  was  made  without  notice.  In  his  ab- 
sence, without  his  knowledge,  in  disregard 
of  his  rights;  that  thereupon  (1)  the  court 
had  no  jurisdiction  of  the  subject-matter  of 
the  action;  (2)  that  the  court  had  no  Juris- 
diction of  the  person  of  the  defendant  This 
motion  was  overruled.  Thereafter  defend- 
ant filed  a  motion  for  a  change  of  venue 
upon  the  grounds  that  there  was  a  very  close 
personal  friendship  existing  between  Hazen 
and  the  Judge  of  the  district  court  of  Wa- 
baunsee county,  and  that  for  that  reason 
the  court  might  unconsciously,  not  Intending 
to  do  so,  be  influenced  or  biased  against  the 
defendant  In  such  manner  as  to  prevent  de- 
fendant from  having  a  fair  and  impartial 
trial.  This  motion  was  overruled.  After- 
wards, on  the  3d  day  of  May,  1898,  the  dls- 
ti'ict  court  of  Wabaunsee  county,  by  and  with 


the  consent  of  both  plaintiff  and  defendant, 
appointed  Hon.  M.  T.  Campbell,  as  referee  to 
try  the  cause,  and  make  special  findings  of 
fact  and  conclusions  of  law.  The  referee 
beard  the  cause,  and  made  special  findings 
of  fact  and  conclusions  of  law.  Both  the 
plaintiff  and  defendant  filed  exceptions  and 
motions  for  a.  new  trial.  Judgment  was  ren- 
dered for  defendant  against  the  plaintiff  in 
the  sum  of  $216.11,  and  that  the  costs  of  this 
action  be  equally  divided  between  the  plain- 
tiff and  defendant  Tne  defendant  as  plain- 
tiff in  error,  presents  the  record  to  this  court 
for  review,  and  alleges  error  in  the  proceed- 
ings of  the  trial  court 

The  record  and  assignments  of  error  pre- 
sent but  two  questions:  First.  Had  the  dis- 
trict court  of  Wabaunsee  county  Jurisdiction 
to  hear  and  determine  the  case?  Second.  Is 
the  Judgment  sustained  by  the  findings  of 
fact?  As  a  rule,  if  the  Judge  Is  disqualified 
for  an^  cause,  a  change  of  venue  Is  a  mat- 
ter of  right  and  upon  suggestion  of  the  dis- 
qualification he  should  change  the  place  of 
trial  of  his  own  motion.  The  disqualifica- 
tion does  not  ipso  facto  work  a  change,  but 
the  Judge  retains  Jurisdiction  for  various 
purposes;  among  others,  to  change  the  venue. 
4  Enc.  PI.  &  Prac.  p.  409.  The  fact  that  the 
ground  assigned  for  the  change  of  venue  is 
disqualification  of  the  Judge  will  not  of 
necessity  preclude  his  granting  the  order. 
Notwithstanding  such  fact  he  may  make  the 
order  for  the  change  of  venue,  the  right  be- 
ing a  statutory  right,  and  no  discretion  In- 
volved therein,  except  for  the  purpose  of 
transferring  the  cause  for  trial  to  some  coun- 
ty where  such  objection  does  not  exist  In 
this  case  that  would  be  to  some  county  near 
and  conveni«it,  where  the  Judge  is  not  in- 
terested, or  disqualified  from  hearing  the 
case.  4  Enc.  PI.  &  Prac.  p.  464;  Gen.  St 
1897,  c.  95,  §  51.  There  is  nothing  in  Tootle 
V.  Barkley,  60  Kan.  446,  56  Pac.  755,  incon- 
sistent with  this.  In  that  case  the  trial  court 
exercised  a  Judicial  function  in  passing  upon 
the  application  for  a  review  of  a  dormant 
Judgment  but  in  the 'case  at  bar  there  is  no 
apparent  reason  why  the  Judge,  although 
disqualified  to  hear  and  determine  any  phase 
of  the  case,  should  not  make  the  order  al- 
lowing the  change  of  venue.  In  fact  the 
statute  seems  to  Imply  that  he  shall  make  the 
order  changing  the  venue,  or  that  he  desig- 
nate some  Judge  who  Is  not  under  disability 
to  hear  the  cause.  Of  course,  if  there  was 
any  legal  reason  why  the  Judge  presiding  at 
the  place  to  which  the  venue  is  changed 
should  not  hear  and  determine  the  cause, 
another  change  of  venue  could  be  had.  In 
the  case  at  bar  there  was  an  application  for 
a  second  change  of  venue.  HowevCT,  there 
was  no  sufficient  legal  showing  made  to  en- 
title the  party  to  such  change.  In  addition, 
after  this  second  application  was  overruled, 
the  party  consented  to  the  appointment  of  a 
referee  to  try  the  case.  The  court  had  Ju- 
risdiction of  the  cause  and  of  the  parties. 
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The  findings  and  conclusions  of  the  referee 
are  as  follows:  "First.  Plalntifl  and  defend- 
ant entered  Into  a  partnership  in  the  cltj  of 
Topeka,  Kansas,  In  the  year  1882,  for  the 
practice  of  law,  -without  any  agreement  as 
to  the  duration  of  said  partnership,  and  were 
to  devote  all  of  their  time,  siiill,  and  atten- 
tion to  the  business,  and  share  equally  in 
the  profits  ^d  losses  thereof.  Second.  Said 
partnership  continued,  each  party  doing  his 
.  full  share  to  make  It  successful,  till  the  15tb 
day  of  December,  1892,  when  plaintiff,  hav- 
ing in  the  preceding  month  been  elected 
jndge  of  the  Third  Judicial  district  of  Kan- 
sas, voluntarily  withdrew  from  the  firm  to 
jtrepare  for  the  duties  of  said  Judgeship,  and 
on  that  date  said  partnership  was  dissolved, 
without  any  express  agreement  between  the 
parties  In  regard  thereto,  or  in  regard  to  the 
unfinished  business  of  said  firm.  And  plain- 
tiff qnalifled  as  district  Judge  on  the  9th  day 
of  January,  1803,  and  has  been  the  duly 
qualified  and  acting  Judge  of  said  Judicial 
district  ever  since.  Third.  The  only  book 
accounts  kept  by  the  firm  were  the  accounts 
between  themselves,  and  these  were  kept  in 
three  books,  one  of  which  was  desig^nated  as 
Hazen's  Individual  account  book,  in  which 
were  entered  all  expenses  paid  by  him;  and 
one  as  Isenhart's  individual  account  book. 
In  which  were  entered  all  moneys  received 
by  him,  and  all  expenses  paid  by  him;  and 
one  was  designated  as  the  firm  book,  in 
■which  were  entered  the  aggregate  receipts 
and  exi>ense8  of  the  two  partners,— or,  in 
other  words,  the  receipts  and  expenditures 
of  the  firm.  And  the  intention  and  practice 
of  the  parties  during  the  whole  of  their  part- 
nership was  to  divide  receipts  and  expenses 
as  soon  thereafter  as  practicable.  Nearly 
all  the  entries  in  the  books  were  made  by 
Isenhart;  their  custom  being  to  meet  at  their 
office  desk  from  time  to  time,  and  each  name 
over  what  he  had  received  and  paid  out  since 
the  last  entries  were  made,  giving  dates,  as 
nearly  as  could  be  remembered,  and  Isenhart 
Tvould  then  enter  the  amounts  in  the  three 
books  above  named,  generally,  but  not  al- 
■ways,  as  of  the  date  they  were  so  entered; 
so  that  the  dates  in  the  books  are  not  neces- 
sarily the  actual  dates  of  the  receipts  or  ex- 
penditures there  noted.  The  balance  in  fa- 
vor of  either  party  at  such  times  would  be 
equally  divided,  and  in  this  way  the  part- 
nership profits  and  losses  were  intended  to 
be  kept  equally  divided  all  the  time.  And 
tbis  was  supposed  to  be  the  status  of  their 
accounts  and  business  at  the  date  of  the  dis- 
solution of  their  partnership,  but  in  fact,  as 
developed  by  the  evidence,  Hazen  was  then 
Indebted  to  the  firm  In  the  sum  of  $226.44. 
fourth.  After  the  dissolution,  clients  of  the 
old  firm  would  pay  fees  on  business  that  had 
been  commenced  by  the  firm,  sometimes  to 
Isenhart,  who  retained  the  books,  and  some- 
times to  Hasten,  who  was  then  Judge  of  the 
court,  and  who  would  report  the  fact  to  Isen- 
bart  from  time  to  time  as  formerly,  and  the 


latter  would  make  the  entries  in  the  books 
of  such  receipts.  Just  the  same  as  he  did  be- 
fore the  dissolution;  the  last  entry  so  made 
being  dated  26th  of  November,  1895,  of  a 
fee  of  $25,  received  by  defendant.  And  it 
was  the  Intention  of  the  parties  to  keep,  and 
they  did,  so  far  as  practicable,  keep,  these 
fees  equally  divided  as  collected,  as  was 
their  custom  before  the  dissolution;  but  noth- 
ing was  said  at  the  time  or  times  of  such 
division  of  receipts  about  the  divisions  of 
any  expenses  Incurred  by  Isenhart  after  such 
dissolution.  And  be  made  no  entries  In  the 
books  of  such  expenses,  accruing  after  the 
dissolution,  as  office  rent,  coal,  and  other 
running  expenses  of  the  office,  as  he  had 
done  before  the  dissolution,  except  office  rent 
for  January  and  February,  1893  ($25),  and  a 
ton  of  coal  ($10),. which  entries  were  treated 
as  correct  by  both  luirties  at  the  time  they 
were  made  on  February  14,  1893.  Fifth. 
After  the  dissolution  of  the  partnership,  Isen- 
hart continued  the  law  business  on  hia  own 
behalf  at  the  old  office  of  the  firm  for  some 
time,  and  gradually  bought  out  all  of  Ha- 
zen's interest  in  the  partnership  books  and 
office  furniture,  except  the  safe,  some  session 
laws,  and  atlas,  and  spool  case,  which  con- 
tinued in  Isenhart's  possession,  while  Hazen 
occupied  a  separate  office  furnished  him  by 
the  county.  And  while  then  practicing  law 
in  his  individual  capacity  Isenhart  contin- 
ued, with  the  consent  of  the  old  firm  clients, 
to  care  for  and  properly  attend  to  all  unfin- 
ished business  which  had  been  begun  by  Ha- 
zen &  Isenhart,  and  in  the  prosecution  of 
said  unfinished  firm  business  nearly  three; 
fou^hs  of  his  time  was  occupied  the  first 
year,  nearly  one-half  of  his  time  the  second 
year,  and  nearly  one-third  of  bis  time  the 
third  year.  And  in  the  prosecution  of  said 
unfinished  business  was  also  involved  a  part 
of  the  expenses  incident  to  the  running  of 
his  office,  such  as  rent,  fuel,  light,  typewrit- 
er, clerk  hire,  and  telephone.  The  portion  of 
such  expenses  above  named  incident  to  the 
prosecution  of  the  unfinished  business  of  the 
firm  the  first  year  was  $250,  the  second  year 
$150,  and  the  third  year  $50.  All  other  ex- 
pense incident  to  the  prosecution  of  such  un- 
finished business,  such  as  stamps,  stationery, 
traveling  expenses,  etc.,  did  not  exceed  $25; 
and  (except  as  heretofore  stated  in  regard  to 
January  and  February,  1893,  rent  and  ton 
of  coal)  no  book  accounts  were  kept  by  Isen- 
hart of  any  portion  of  such  office  expenses 
as  chargeable  against  the  firm  of  Hazen  & 
Isenhart,  nor  did  he  keep  any  book  account 
of  the  value  of  his  individual  services  In  said 
cases  after  such  dissolution  as  distinguished 
from  the  value  of  the  services  of  the  firm. 
Since  the  commencement  of  this  action  the 
receiver  therein,  and  the  same  person  mak- 
ing this  report,  has  taken  possession  of  said 
safe,  session  laws,  atlas,  and  spool  case. 
Sixth.  There  never  was  any  express  agree- 
ment between  plaintiff  and  defendant  for 
compensation  to  Isenhart  for  extra  services 
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In  looking  after  said  unfinished  business  of 
the  firm,  and  no  mention  of  anything  of  the 
kind  was  ever  made  by  either  party  at  any 
of  the  times  when  a  division  of  fees  was 
made  between  them.  Seventh.  The  estrange- 
ment between  plaintiff  and  defendant  origi- 
nated in  December,  ISOo,  in  connection  with 
the  disposition  of  the  cases  in  the  Shawnee 
county  district  court  popularly  known  as 
'The  Topeka  Club  Cases,'  when  Judge  Ha- 
zen  sentenced  Dick  Hodgins;  and  up  to  that 
time  there  never  bad  been  any  trouble  of  any 
kind  or  character  or  a  word  of  disagreement 
between  them.  Eighth.  At  the  time  of  the 
dissolution  of  the  partnership  there  were 
fees  amounting  to  $629.50  earned  by  and  dne 
to  the  firm  of  Hazen  &  Isenhart  In  cases  then 
disposed  of.  These  fees  were  afterwards  col- 
lected by  the  parties,  and  divided  between 
them;  the  intention  being  to  divide  them 
equally  as  collected.  Besides  these  fees, 
there  have  been  fees  collected  by  the  parties 
in  cases  that  were  commenced  by  the  firm, 
and  some  work  done  on  them  before  its  dis- 
solution, amounting  in  all  to  $1,485.  These 
fees  have  also  been  divided  between  the  par- 
ties, the  Intention  at  the  time  of  division  be- 
ing to  divide  them  equally,  but  in  fact,  as  It 
afterwards  developed,  Hazen  got  $50.79  more 
of  them  than  Isenhart  Of  the  $1,485  the 
firm  earned  $708  before  its  dissolution,  and 
Isenhart  earned  $782  after  the  dissolution. 
The  above— making  a  total  of  $2,114.50— are 
all  the  fees  collected  by  the  parties  since  the 
dissolution  of  their  partnership  as  shown  by 
their  books.  But,  besides  the  amount  the 
books  so  show,  plaintiff  collected  for  the 
firm  certain  fees  amounting  In  all  to  $175, 
and  Isenhart  collected,  and  not  shown  by 
the  books,  $20,  making  a  total  of  fees  col- 
lected by  both  parties  on  firm  cases  since 
the  dissolution  of  their  partnership  of  $2,- 
309.50,  of  which  Hazen  has  received  and  re- 
tained $1,370.87  and  Isenhart  has  received 
and  retained  $938.63,  leaving  a  balance  in 
Hazen's  hands  of  $432.23.  Ninth.  There  are 
still  a  number  of  cases  that  were  commenced 
by  the  firm,  and  that  have  been  prosecuted 
to  completion  by  Isenhart,  In  which  no  fees 
have  been  collected  by  either  party,  and  In 
some  of  them  never  will  be;  but  the  evi- 
dence shows,  if  collected,  would  amount  to 
$2,650.  Of  this  amount  the  firm  earned  one- 
third  before  its  dissolution,  and  Isenhart  the 
balance  after  such  dissolution.  Tenth.  Isen- 
hart's  first  demand  upon  Hazen  for  compen- 
sation for  extra  services  was  made  In  March, 
1896,  by  letter  in  response  to  letters  written 
to  him  by  Hazen.  They  had  never  spoken  to 
each  other  since  the  disposition  of  the  Tope- 
ka Club  cases,  and  the  sentencing  by  Judge 
Hazen  of  Dick  Hodgins  in  December,  1895. 
This  action  was  commenced  June  2,  1896. 
Eleventh.  At  the  time  when  fees  collected  by 
either  of  them  after  the  dissolution  were  di- 
vided between  them,  Hazen  did  not  know 
that  Isenhart  had  any  charges,  or  intended 
to  make  any  claim  against  him  for  extra 


services,  but  retained  and  received  at  such 
times  the  proportion  of  the  fees  he  did  so  re- 
tain and  receive  under  the  belief  that  the 
same  belonged  to  him,  just  as  he  had  for- 
merly done  during  the  partnership.  Twelfth. 
Owing  to  the  unsettled  condition  of  the  part- 
nership business,  and  the  different  views  en- 
tertained by  said  parties  in  regard  thereto, 
said  plaiutlff,  at  the  time  this  action  was 
commenced,  was  entitled  to  an  accounting, 
and  an  accounting  between  them  was  neces- 
sary to  the  closing  up  of  their  partnership 
business.  Thirteen.  Among  the  cases  com- 
menced by  Hazen  &  Isenhart  was  one  of 
Greaud  vs.  Greaud,  in  which  most  of  the 
services  were  performed  by  Isenhart  after 
the  dissolution,  and  In  which  the  fee  char- 
ged was  one  hundred  ($100)  dollars.  For 
this  fee  Isenhart  took  from  their  client,  after 
the  dissolution,  a  note  and  mortgage  payable 
to  Hi^en  &  Isenhart,  and  the  last  twenty 
dollars  ($20)  collected  on  said  note  and  mort- 
gage are  the  twenty  dollars  ($20)  mentioned 
In  finding  nine  as  being  collected  by  Isen- 
hart, 'and  not  shown  by  the  books.'  Said 
books  at  the  time  of  said  collection,  and  un- 
til taken  possession  of  by  the  referee  in  this 
case,  were  in  the  hands  of  plaintUf."  Con- 
clusions of  law:  "First.  Hazen,  by  volun- 
tarily abandoning  the  partnership  and  ac- 
cepting the  Judgeship,  not  only  incapacitated 
himself  from  rendering  any  further  profes- 
sional services  In  the  partnership  cases,  but 
also  from  receiving  any  fees  earned  by  Isen- 
hart for  services  rendered  after  the  dissolu- 
tion. Second.  Hazen  is  entitled  to  one-half 
of  all  fees  earned  by  the  nrm  up  to  Its  dis- 
solution, but  he  has  no  legal  claim  on  any 
portion  of  the  fees  earned  by  Isenhart  after 
the  dissolution.  Third.  The  portion  of  all 
fees  earned  by  Isenhart  individually  after 
the  dissolution  of  the  partnership  belonged 
to  him  Individually,  and  is  not  subject  to  an 
accounting  in  this  action,  and  Hazen  Is  in 
no  way  responsible  for  any  of  the  expenses 
Incident  thereto.  Fourth.  That  portion  of 
the  fees  voluntarily  paid  by  Isenhart  to  Ha- 
zen, and  also  that  portion  collected  by  Ha- 
zen and  retained  by  him  with  Isevhart's  full 
knowledge  and  consent  at  the  times  of  their 
division  of  fees,  cannot  be  recovered  back 
by  Isenhart  in  this  action.  Fifth.  Outside  of 
such  fees,  Hazen  has  in  his  hands  belonging 
to  the  old  firm  of  Hazen  &  Isenhart  the  sum 
of  $452.23,  and  is  indebted  to  Isenhart  In  the 
sum  of  one-half  thereof,  less  one-half  of  the 
$20  collected  by  Isenhart,  and  not  shown  on 
the  books.  Sixth.  Defendant  should  have 
Judgment  against  plaintiff  for  the  sum  of 
$210.11,  and  for  costs  of  suit" 

The  trial  court  approved  the  findings,  but 
modified  the  conclusion  of  law  In  respect  to 
the  payment  of  costs  by  dividing  the  costs 
equally  between  the  parties.  Both  plaintiff 
and  defendant  asked  for  the  appointment  of 
a  receiver,  an  accounting,  and  for  dissolution 
of  the  partnership  effects.  Besides  the  ref- 
eree found  that  an  accounting  and  division 
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of  the  partnership  effects  was  necessary. 
From  the  findings  of  fact  the  conclusions  of 
law  aa  modified  by  the  trial  court  are  cor- 
rect.   The  judgment  is  affirmed. 

MAHAN,  P.  J.  (dissenting).  The  Blxtb 
finding  of  fact  of  the  referee  who  tried  the 
cause  is  that  the  defendant  In  error  has  $391 
of  money  belonging  to  the  plaintiff  In  error, 
tlie  same  being  money  paid  to  the  defendant 
by  the  plaintiff  and  by  clients  of  theirs, 
which  waa  money  of  the  plaintiff  in  fact  and 
In  equity.  The  referee's  fourth  conclusion 
of  law  is  that  the  conscience  of  the  plaintiff 
(defendant  in  error)  Is  not  affected  by  this 
receipt  and  retention  of  a  fund  that  belongs 
to  his  partner,  because  the  partner-  did  not 
at  the  time  object.  It  was  not  allowed  as  a 
part  of  a  settlement  or  compromise  of  any 
disagreement  or  controversy.  The  utmost 
that  can  be  said  of  it  Is  that  it  was  a  mutual 
mistake.  The  court  approved  this  conclu- 
sion, and  refused  to  correct  the  account  by 
allowing  any  part  of  this  item.  My  under- 
standing of  the  rule  is  that  he  who  goes  into 
a  court  of  equity  seeking  Its  aid  to  enforce 
claims  against  his  adversary  must  purge  his 
own  conscience,  and  be  prepared  to  do  equi- 
ty by  his  adversary.  To  do  this  he  could  not 
be  permitted  to  fall  short  of  surrendering  to 
his  adversary  that  which  he  had  received 
and  retained  by  mistake.  The  account  and 
Judgment  should  be  corrected  by  allowing  to 
the  plaintiff  in  error  this  item  of  $391. 


<10  Kan.  App.  SeC) 

HULL  ▼.  JOHNSON.  Sheriff. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.    Jan.  12,  1001.) 

TAXATION— PERSONAL  PROPBRTT. 
Under  the  provisions  of  section  1,  c.  248, 
Laws  1899,  which  provides  that,  "when  any 
personal  property  shall  be  located  in  any  coun- 
ty of  this  state  after  the  first  day  of  March 
of  any  year  which  shall  acquire  an  actual  situs 
therein  before  tlie  first  day  of  September,  such 
property  is  taxable  therein  for  that  year,  and 
shall  he  assessed  and  placed  on  the  tax  roll  and 
the  tax  collected  as  provided  by  this  act,"  it  is 
held  that  cattle  brought  into  this  state  from 
the  state  of  Texas  in  May,  1899,  by  the  plain- 
tiff, a  resident  of  Greenwood  county,  and  which 
■were  thereafter  assessed  by  the  assessor  of 
the  township  in  which  they  were  located,  were 
taxable  for  the  year  1889. 
(Syllabus  by  the  Court.) 

Error  from  district  court.  Greenwood  coun- 
ty; a  W.  Shlnn,  Judge. 

Action  by  F.  H.  Hull  against  William 
Johnson,  sheriff.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

W.  S.  Marlln  and  B.  P.  Kelley,  for  plain- 
tiff in  error.  L.  H.  Johnson,  for  defendant 
in  error. 

MILTON,  J.  This  action  was  brought  by 
fbe  plaintiff  In  error  against  the  defendant 
in  error,  as  sheriff  of  Greenwood  county,  to 
enjoin  proceedings  under  a  tax  warrant  for 


the  collection  of  a  tax  on  certain  cattle  which 
were  purchased  by  the  plaintiff  and  brought 
Into   Greenwood   county   from   the   state   of 

Texas  about  the  day  of   May,   1899. 

The  property  was  assessed  under  the  provi- 
sions of  chapter  248,  Laws  1899,  entitled  "An 
act  providing  for  the  assessment  and  taxa- 
tion of  property  in  certain  cases."  Sections 
1-3  of  the  act  read: 

"Section  1.  When  any  personal  property 
shall  he  located  in  any  county  in  this  state 
after  the  first  day  of  March  of  any  year, 
which  shall  acquire  an  actual  ^ttus  therein 
before  the  Ist  day  of  September,  such  prop- 
erty is  taxable  therein  for  that  year  and  shall 
be  assessed  and  placed  on  the  tax  roll  and 
tax  collected  as  provided  by  this  act. 

"Sec.  2.  Whenever  any  live  stock  shall  be 
located  in  this  state  for  the  purpose  of  graz- 
ing It  shall  be  deemed  to  have  acquired  an 
actual  situs  therein  as  contemplated  by  this 
act.    . 

"Sec.  3.  When  any  person,  association  or 
corporation  shall  settle  or  organize  In  any- 
county  in  this  state  and  bring  personal  prop- 
erty therein  after  the  first  day  of  March  and 
prior  to  the  first  day  of  September  In  any 
year,  it  shall  be  the  duty  of  the  assessors  to 
list  and  return  such  property  for  taxation  that 
year,  unless  the  owner  thereof  shall  show  to 
the  assessors,  under  oath,  that  the  same  prop- 
erty has  been  listed  for  taxation  for  that  year 
in  some  other  county  In  this  state.  If  such 
property  is  brought  within  any  county  after 
the  assessor  has  made  his  returns  for  that 
year  to  the  county  clerk,  the  assessor  shall  at 
once  assess  such  property  and  return  the  same 
to  the  county  clerk,  and  the  same  shall  be  en- 
tered by  the  county  clerk  on  the  tax  books 
and  collected  as  in  other  cases.  The  per- 
sons so  assessed  shall  have  the  right,  If  as- 
sessed after  the  first  Monday  in  June,  to  ap- 
pear before  the  county  clerk  at  any  time  be- 
fore the  taxes  become  due,  and  the  county 
clerk  shall  equalize  such  person's  taxes  as 
provided  by  law  In  section  83,  article  7,  chap- 
ter 158,  of  the  General  Statutes  of  Kansas." 

The  remaining  provisions  of  the  act  relate 
to  the  collection  of  taxes  levied  under  the  pre- 
ceding section. 

The  defendant  filed  a  general  demurrer  to 
the  petition,  and  the  demurrer  was  sustained, 
and  a  Judgment  for  costs  entered  against  the 
plaintiff.  The  petition  alleged  that  the  plain- 
tiff was  at  the  commencement  of  the  action, 
and  for  several  years  theretofore  had  been, 
an  actual  resident  of  Eureka  township.  In 
Greenwood  county,  and  engaged  In  farming, 
and  in  feeding  and  selling  live  stock;  that  he 
listed  for  assessment  and  taxation  with  the 
assessor  of  the  said  township  all  the  personal 
property  owned  by  him  on  March  1,  11899,  and 
subsequently  paid  all  the  taxes  based  on  such 
assessment;  that,  after  such  assessment  was 
made,  plaintiff  borrowed  money  by  pledging 
as  security  therefor  certain  cattle  which  had 
been  so  listed  by  him  for  taxation,  and  with 
the    money   thus    borrowed.    In   May,    1899, 


Digitized  by 


Google 


456 


63  PACIFIC  BEPORTBR. 


(Kau. 


bought  and  shipped  Into  Greenwood  county 
from  the  state  of  Texas  350  head  of  cattle; 
that  such  cattle  were  thereafter  assessed  by 
the  assessor  of  the  said  township  at  the  value 
of  $1,700,  and  the  assessment  returned  to  the 
county  clerk;  and  that  the  tax,  the  collection 
of  which  the  plaintiff  seeks  to  enjoin,  was 
based  upon  the  assessment  so  made  and  re- 
turned. 

It  Is  contended  by  the  plaintiff  In  error 
that  chapter  248,  supra.  If  section  1  thereof 
be  given  full  force  and  effect,  is  in  conflict 
with  the  provisions  of  the  constitution  of  this 
state  and  with  the  constitution  of  the  United 
States.  It  is  further  contended  that  section 
1,  to  be  upheld,  must  be  construed  as  operat- 
ing only  in  the  manner  and  under  the  condi- 
tions stated  in  section  3.  In  considering  the 
questions  arising  in  the  present  case  It  has 
been  found  that  chapter  248  Is,  except  in 
some  unimportant  particulars,  copied  verba- 
tim from  article  5,  c.  45,  Laws  Okl.  1895,  and 
that  the  last-named  act  has  received  consid- 
eration by  the  supreme  court  of  Oklahoma  in 
three  cases,  namely.  Cattle  Co.  t.  William- 
son, 6  Okl.  488,  49  Pac.  937;  Wilson  v.  Wig- 
gins, 7  Okl.  522,  54  Pac.  717;  Collins  v.  Green, 
62  Pac.  813.  In  all  these  cases  the  property 
taxed  was  cattle.  In  the  first-named  case 
it  was  held  that,  the  proof  showing  that  cat- 
tle owned  In  another  state  or  territory  ac- 
tually ranged  and  grazed  in  a  certain  county 
in  Oklahoma  during  the  entire  year,  such  cat- 
tle had  a  situs  for  the  purpose  of  taxation 
in  that  county.  In  the  case  of  Wilson  v. 
Wiggins  the  plaintiff  resided  In  Kansas,  and 
brought  cattle  from  Texas  into  Woodward 
county,  Okl.,  for  grazing  purposes  after  the 
let  of  March.  On  the  Ist  day  of  August  the 
cattle  were  listed  for  taxation  by  the  assessor 
of  the  township  where  the  same  were  lo- 
cated, and  the  tax  sought  to  be  enjoined  was 
levied  on  the  basis  of  such  assessment.  The 
court  construed  the  act  there  in  question  so 
that  the  provisions  of  section  3  exempting 
property  under  the  circumstances  and  In  the 
manner  stated  therein  from  taxation  should 
apply  "equally  to  all  the  classes  of  property 
subjected  to  taxation  by  the  various  sections 
of  the  act,  regardless  of  whether  the  owner 
is  a  person  settled  in,  or  an  association  or 
corporation  organized  In,  the  county  where 
said  property  Is  sought  to  be  taxed."  It  was 
also  held  that  the  property  made  subject  to 
taxation  by  the  provisions  of  section  1  shall 
be  listed,  assessed,  and  placed  on  the  tax 
roll  in  accordance  with  the  provisions  of  sec- 
tion 3.  In  the  case  of  Collins  v.  Green  the 
court  held  that  the  first  two  sections  of  the 
'said  act  are  plain,  and  mean  precisely  what 
the  language  Imports,  and  are  not  suscepti- 
ble of  afay  other  construction,  and  that  sec- 
tion 1  fixes  the  general  rule  for  the  taxation 
of  all  property  brought  into  the  territory  be- 
tween the  dates  named  therein,  while  the 
first  sentence  of  section  3  makes  an  excep- 
tion to  such  general  rule.  The  construction 
given  in  the  case  of  Wilson  v.  Wiggins,  su- 


pra, to  the  first  three  sections  of  the  act,  was 
expressly  disaffirmed;  and  it  was  held  that 
the  legislature  intended  to  say  "that  if  any 
person,  association,  or  corporation  shall  set- 
tle in  any  county  in  this  territory  and  bring 
personal  property  herein  after  the  first  day 
of  March  and  prior  to  the  first  day  of  Sep- 
tember, such  property  shall  not  be  taxed  if 
the  owner  thereof  will  show  to  the  assessor, 
under  oath,  that  the  same  property  has  been 
listed  for  taxation  for  the  same  year  in  some 
other  state,  or  county  in  this  territory."  The 
court  further  said:  "It  is  sufficient  in  this 
case  to  say  that  section  1  of  the  transient 
property  act  is  general,  and  Includes  within 
its  provisions  all  of  the  property  brought  into 
the  territory,  whether  by  resident  or  nonresi- 
dent, while  the  first  sentence  of  section  3  of 
that  article  is  an  exception  to  the  general 
rule  provided  In  section  1;  and,  if  the  goi- 
eral  rule  and  the  exception  cannot  stand  to- 
gether, the  exception  must  fall,  leaving  the 
general  statute  in  full  force  and  effect"  We 
concur  in  the  foregoing  views  so  far  as  the 
same  are  applicable  in  the  present  caie.  The 
plaintiff  herein  does  not  come  within  excep- 
tion of  section  3.  It  is  not  necessuy  to  hold 
that  the  act  is  invalid  because  it  discriminates 
in  favor  of  the  persons  named  in  section  3, 
since  If  the  general  rule  for  taxation  estab- 
lished by  section  1,  and  the  exception  there- 
to as  stated  in  section  3,  cannot  both  stand, 
the  exception  falls.  If  the  legislature  Intend- 
ed that  all  persons  whose  property  may  be 
assessed  for  taxation  under  the  provisions  of 
section  1  may  obtain  exemption  by  making 
the  proof  required  under  section  3,  it  would 
doubtless  have  so  declared,  and  not  have  em- 
ployed language  which  cannot  by  any  reason- 
able construction  be  given  such  effect.  It 
must  be  held,  therefore,  that  the  legislature 
intended  to  establish  a  new  rule  governing 
the  taxation  of  personal  property,  so  that 
when  such  property  shall  be  located  in  any 
county  In  this  state  after  the  Ist  day  of 
March,  and  shall  acquire  an  actual  situs 
therein  before  the  1st  day  of  September,  it 
Is  taxable  therein  for  that  year.  It  specifical- 
ly declares  that,  if  live  stock  Is  located  in 
this  state  for  the  purpose  of  grazing,  it  shall 
be  deemed  to  have  acquired  an  actual  situs 
therein.  All  the  sections  of  the  act,  except 
sections  2  and  3,  appear  to  be  general  In 
their  nature.  The  present  act  does  not  at- 
tempt to  repeal  directly  any  other  laws  con- 
cerning taxation,  and  we  discover  no  neces- 
sary conflict  between  this  act  and  such  other 
laws.  The  objection  that  it  Is  unequal  in  Its 
operation,  for  the  reason  that  under  the  pro- 
visions of  sections  4,  6,  and  8,  the  tax  of  a 
person  assessed  hereunder  might  become  due 
and  payable  at  once,  and  before  the  tax  on 
property  assessed  as  of  March  1st  becomes 
due,  does  not  appear  to  be  well  founded,  for 
the  reason  already  stated,— that  the  provi- 
sions of  the  present  act  are,  with  the  excep- 
tion noted,  general  in  their  nature,  and,  as 
far  as  they  provide  new  methods  and  pro- 
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ceedlngB  for  the  collection  of  taxes  In  certain 
cases,  must  be  held  as  supplementing  the 
existing  laws.  We  are  not  prepared  to  say 
tliat  a  clear  case  of  unconstitutional  double 
taxation  Is  presented  by  flie  facts  in  the  plain- 
tiff's petition.  It  cannot  escape  notice  tliat 
the  act  in  question  is  defectively  constructed, 
especially  in  section  3,  but  it  has  not  suffi- 
ciently appeared  that  it  is  unconstitutional  or 
Invalid  to  warrant  a  reversal  of  the  Judg- 
ment of  the  trial  court. 

Since  the  foregoing  was  written  we  have 
read  the  per  curiam  decision  of  the  supreme 
court  In  the  case  of  Conklin  v.  City  of  Hutch- 
inson (Kan.  Sup.)  62  Pac.  1012,  which  was 
an  action  to  enjoin  the  assessment,  levy,  and 
collection  of  taxes  on  the  plaintiff's  real  es- 
tate, amounting  to  less  than  $100.  It  was 
beid  that  the  supreme  court  could  not  take 
jurisdiction  of  the  cause  on  proceedings  in  er- 
ror, the  amount  involved  being  insufficient, 
although  the  Journal  entry  of  Judgment  con- 
tained a  statement  "that  the  constitution  of 
the  state  of  Kansas  is  involved."  The  court 
also  declared  that,  since  it  appeared  from  the 
record  that  the  amount  Involved  was  less 
than  5100,  the  court  of  appeals  could  not 
take  Jurisdiction.  Xhe  petition  in  error  was 
accordingly  dismissed.  Following  that  deci- 
sion, the  present  proceedings  should  be  dis- 
missed; but,  to  avoid  a  possible  misconstruc- 
tion of  the  decision,  we  shall,  for  the  rea- 
sons already  stated,  affirm  the  Judgment  of 
the  trial  court. 


SELLERS  ▼.  BELL. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.    Jan.  14,  1901.) 

VBNDOR  AND   PURCHASKR— INVALID    CON- 
TRACT—RECOVERY OF  MONEY  PAID. 

Where  a  contract  for  sale  of  land  is  void 
either  for  want  of  power  to  make  it,  or  be- 
cause the  manner  of  contracting  is  not  that 
pointed  out  by  the  statute,  or  tor  any  other 
legal  reason,  the  party  receiving  benefits  there- 
from will  be  reqaired  to  account  to  the  party 
from  whom  such  benefits  had  been  received. 

Error  from  district  court,  Miami  county; 
John  T.  Bnrrls,  Judge. 

Action  by  A.  K.  Sellers  against  Sarah  Bell. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

B.  F.  Simpson  and  N.  W.  Wells,  for  plain- 
tiff in  error.  J.  B.  Maxwell,  for  defendant  in 
error. 


PER  CURIAM.  The  plaintiff  In  error  filed 
his  petition  In  the  district  court  of  Miami 
county,  and  for  his  first  cause  of  action  says: 
•That  on  or  about  the  28th  day  of  February, 
1896,  John  W.  Bell  was  the  duly  appointed 
and  legally  constituted  agent  and  attorney  in 
fact  for  the  defendant,  Sarah  P.  Bell,  fully 
authorized  and  empowered  to  sell  and  con- 
vey that  tract  of  land,  comprising  about  312 
acres,  lying  north  of  the  city  of  Paola,  Miami 


county,  Kansas,  familiarly  known  In  that 
vicinity  as  the  'Seth  Clover  Farm.'  Said  au- 
thority was  in  writing,  in  the  form  of  a 
power  of  attorney,  a  copy  of  which  power  of 
attorney  is  hereto  attached,  made  a  part  here- 
of, and  for  identity  marked  'Exhibit  A.'  (2) 
That  on  or  about  said  date  the  plaintiff  and 
the  defendant,  through  her  aforesaid  agent 
and  attorney  In  fact,  John  W.  Bell,  made  and 
entered  Into  an  agreement  for  the  sale  by  the 
defendant,  and  purchase  by  the  plaintiff,  of 
the  said  farm,  and  the  plaintiff  paid  the  said 
defendant,  through  her  said  attorney  in  fact, 
John  W.  Bell,  the  sum  of  $1,000,  which  pay- 
ment was  in  a  check  payable  to  the  order  of 
the  defendant's  said  agent  and  attorney  in 
fact,  upon  which  check  a  memorandum  of 
the  agreement  of  sale  and  purchase  was  writ- 
ten; ana  the  said  defendant,  through  her  said 
agent  and  attorney  in  fact,  accepted  the  said 
check  as  a  payment  of  the  sum  of  ?1,000  on 
the  said  sale  and  purchase,  and  the  said 
agent  and  attorney  In  fact  indorsed  the  said 
check,  and  signed  the  said  memorandum  of 
agreement,  by  writing  his  name,  to  wit,  'John 
W.  Bell,'  upon  the  back  of  said  check,  and 
the  said  defendant  received  the  money  on  the 
said  check.  A  copy  of  the  said  check,  with 
the  memorandum  of  agreement  and  the  In- 
dorsement of  the  same,  is  hereto  attached, 
and  fully  made  a  part  hereof,  and  is  for 
identity  marked  'Exhibit  B.'  (3)  That  there- 
after the  said  defendant,  Sarah  P.  Bell,  failed, 
refused,  and  neglected  to  convey  to  the  said 
plaintiff  the  said  farm,  or  any  part  thereof, 
but  before  the  commencement  of  this  action 
the  said  defendant,  Sarah  P.  Bell,  sold  and 
conveyed  and  yielded  up  the  possession  of 
the  said  farm  to  another,  all  without  the 
knowledge  or  consent  of  this  plaintiff,  and 
the  said  defendant  has  voluntarily  placed  her- 
self, and  the  title  to  the  said  farm,  in  such 
condition  tliat  it  is  now  impossible  for  her 
to  comply  with  the  terms  of  the  agreement; 
that  the  defendant  retained  the  said  $1,000 
so  paid  as  aforesaid,  and  the  whole  of  the 
same,  and  has  never  returned  the  same  to 
this  plaintiff,  and  the  same  is  now  due  and 
payable  to  this  plaintiff.  (4)  That  the  de- 
fendant is  a  nonresident  of  the  state  of 
Kansas,  and  is  the  owner  of  or  has  an  equi- 
table ownership  in,  the  following  described 
re.il  estate  in  tlie  city  of  Paola,  Miami  county, 
Kansas,  to  wit:  Commencing  forty-two  feet 
west  of  the  southeast  comer  of  lot  number 
seven,  in  block  number  thirty-two,  in  the  city 
of  Paola;  thence  west,  twenty  feet,  to  a 
stake;  thence  north,  one  hundred  and  twenty- 
seven  and  one-half  feet,  to  a  stake;  thence 
east,  twenty  feet,  to  a  stake;  theuce  south, 
one  hundred  and  twenty-seven  and  one-half 
feet,  to  the  place  of  beginning.  (5)  That  the 
plaintiff,  at  the  same  time  he  commences  this 
action,  commences  ancillary  proceedings  in 
the  nature  of  attachment  for  the  purpose  of 
securing  an  attachment  upon  the  said  real 
estate,  and  for  the  purpose  of  subjecting  the 
said  real  estate  to  the  payment  of  the  said 
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debt"  To  this  cause  of  action  a  demurrer 
was  filed  and  sustained  by  the  trial  court 

Counsel  for  plaintiff  in  error  In  tlieir  brief 
say:  "The  error  complained  of  Is  the  ruling 
of  the  court  below  on  the  demurrer  to  the 
first  cause  of  action.  We  do  not  claim  now, 
nor  did  we  claim  in  the  court  below,  that  the 
check  was  a  sufficient  memorandum  In  writ- 
ing to  take  the  contract  out  of  the  statute 
of  frauds.  We  do  not  bring  this  action  to 
enforce  specific  performance  of  the  contract. 
We  sue  to  recoTer  the  purchase  money  we 
paid,  because  the  defendant  in  error  refused 
to  stand  by  the  contract,  and  finally,  by  her 
own  act  made  It  Impossible  for  us  to  en- 
force her  to  carry  out  the  contract  The  pre- 
cise question  presented  by  this  demurrer  Is 
this:  If,  for  any  reason,  a  contract  for  the 
purchase  and  sale  of  land  Is  invalid  or  de- 
feated by  the  act  of  the  vendor,  can  the  pur- 
chaser recover  the  money  had  and  received 
by  the  vendor?  We  say,  'Yes,'  and  the  au- 
thorities seem  to  sustain  this  view.  It  may 
be  confidently  asserted  as  the  law  of  this 
state  that  where  a  contract  is  void  either  for 
the  want  of  power  to  make  It  by  either  party, 
or  because  the  manner  of  contracting  Is  not 
the  mode  pointed  out  by  the  statute,  or  for 
any  other  legal  reason,  the  party  receiving 
benefits  from  such  attempted  contract  will  be 
required  to  account  to  the  party  from  whom 
such  benefits  have  been  received.  Brown  v. 
City  of  Atchison,  39  Kan.  39,  17  Pac.  465; 
City  of  Ellsworth  v.  Rossiter,  46  Kan.  237, 
26  Pac.  674;  Columbus  Waterworks  Co.  v. 
City  of  Columbus,  46  Kan.  666,  26  Pac.  1046; 
Delsher  v.  Stein,  34  Kan.  39,  7  Pac.  608,  cit- 
ing Gregg  V.  Hamilton,  12  Kan.  333;  Hol- 
eomb  V.  Dowell,  15  Kan.  378;  Nay  v.  Mo- 
graln,  24  Kan.  75;  Becker  v.  Mason,  30  Kan. 
703,  2  Pac.  850;  Bard  v.  Elston,  31  Kaii.  274, 
1  Pac.  565;  Newkirk  v.  Marshall,  35  Kan.  78, 
10  Pac.  571. 

In  our  opinion,  the  contention  of  plaintiff 
in  error  Is  fully  sustained  by  the  authorities. 
The  judgment  of  the  district  court  will  be 
reversed. 


(10  Kan.  App.  510) 

ATCHISON,  T.  &  S.  F.  RY.  00.  t.  MOORE. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.    Jan.  14,  1901.) 

ACCIDENT  AT  CROSSING— CONTRIBUTORY  NEO- 
LIGENCE— DIREX3TING  VERDICT. 

"Where  a  traveler  on  a  country  highway 
comes  to  a  railway  crossing  with  which  he  is 
familiar,  and  knows  that  a  train  is  about  due 
at  that  point,  and  is  liable  to  pass  at  any  time, 
It  becomes  his  duty,  as  an  act  of  ordinary  pru- 
dence, to  look  and  listen  for  its  approach; 
and  if  the  sense  of  sight  be  unavailing  be- 
cause of  obstructions  to  the  view,  and  the 
sense  of  bearing  be  unavailing  because  of  pre- 
venting noises,  it  becomes  his  duty,  as  a 
further  act  of  ordinary  prudence,  to  stop,  in 
order  to  better  enable  him  to  look  and  listen 
before  entering  upon  the  crossing;  and  in  such 
a  case,  if,  by  stopping,  be  can  see  or  hear  the 
approaching  train,  but  fails  to  do  so,  his  neg- 
ligence in  such  respect  should  be  declared  as  a 
matter  of  law,  and  not  left  to  the  determina- 


tion of  the  jury  as  a  question  of  fact"    Rail- 
road Co.  V.  Willey,  58  Pac.  472,  60  Kan.  819. 

(Syllabus  by  the  Court.) 

Error  from  district  court  Allen  county;  L. 
SUllwell,  Judge. 

Action  by  George  F.  Moore  against  the 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 
pany. Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

A.  A.  Hurd,  for  plaintiff  In  error.  A.  H. 
Campbell,  for  defendant  in  error. 

SCHOONOVER,  J.  Defendant  in  error 
brought  this  action  In  the  district  court  of 
Allen  county  against  the  Atchison,  Topeka 
&  Santa  F6  Railroad  Company  to  recover 
damages  for  the  destruction  of  personal  prop- 
erty and  for  personal  injuries  sustained  by 
him  by  reason  of  a  collision  between  one  of 
the  railroad  company's  trains  and  his  team 
and  wagon  at  a  public  crossing.  The  case 
was  tried  to  a  jury,  which  returned  a  ver- 
dict in  favor  of  plaintiff.  Judgment  was  ren- 
dered upon  the  verdict  in  favor  of  plaintiff, 
and  the  railroad  company  brings  the  case 
here. 

In  addition  to  their  general  verdict,  the 
jury  returned  answers  to  special  questions 
submitted  by  counsel  for  the  railroad  com- 
pany. The  railroad  company  filed  a  motion 
asking  judgment  upon  the  special  findings. 
The  court  overruled  the  motion,  and  It  is  of 
this  ruling  that  the  plaintiff  in  error  com- 
plains. The  special  findln£;s,  so  far  as  ma- 
terial to  the  questions  to  be  determined,  are 
as  follows:  "(2)  State  what  time  of  day  the 
accident  occurred.  Ans.  Between  one  and 
two  o'clock  p.  m."  "(4)  Was  the  train  run- 
ning on  schedule  time  at  the  time  of  acci- 
dent? Ans.  Yes.  (5)  Was  the  engineer  In 
charge  of  engine  hauling  that  collided  with 
plaintiffs  wagon  a  competent  experienced, 
and  skillful  engineer?  Ans.  Yes."  "(26)  Did 
the  plaintiff  stop  before  attempting  to  cross 
the  track?  Ans.  No.  (27)  When  the  plain- 
tiff, with  the  team,  drove  on  the  right  of 
way  from  the  east,  and  before  his  team  reach- 
ed the  railroad  track,  if  be  had  looked  south, 
could  he  have  seen  the  approaching  train? 
Ans.  Yes."  "(30)  If  the  plaintiff  had  listened 
before  attempting  to  cross  the  railroad  track, 
could  he  have  beard  the  approaching  train? 
Ans.  No.  (31)  If  you  answer  the  preceding 
question.  No.  30,  in  the  negative,  then  state 
fully  why  he  could  not  have  heard  it  Ans. 
On  account  of  the  noise  of  his  wagon."  "(34) 
Was  the  plaintiff  well  acquainted  with  the 
crossing?  Ans.  Yes.  (35)  Did  he  cross  it 
frequently?  Ans.  Yes.  (36)  Was  plaintiff 
well  acquainted  with  the  time  passenger 
train  passed  the  crossing  where  the  acci- 
dent occurred?  Ans.  Yes.  (37)  Did  the  pas- 
senger train  that  struck  plaintiff's  wagon 
pass  the  point  of  accident  at  the  usual  time? 
Ans.  Yes."  "(42)  Did  the  plaintiff,  before 
attempting  to  cross  the  railroad  crossing 
where  the  accident  occurred,  take  any  pre- 
caution to  prevent  the  accident  to  himself? 
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Ana.  Yes.  (43)  If  yon  answer  the  preceding 
question  In  the  affirmative,  then  state  what 
was  done.  Ans.  Loolced  and  listened."  It 
is  not  urged  that  the  special  findings  show 
that  the  railroad  company  was  not  negli- 
gent Plaintiff  In  error  rests  its  case  upon 
the  proposition  that  the  findings  show  con- 
tributory negligence  upon  the  part  of  the 
defendant  in  error.  It  is  contended  by  plain- 
tiff in  error  that  defendant  In  error  failed  to 
stop,  look,  and  listen  before  attempting  to 
cross  the  track,  and  that  he  was,  therefore, 
guilty  of  contributory  negligence.  In  sup- 
port of  this  proposition  the  cases  of  Kallroad 
Co.  V.  Holland,  60  Kan.  209,  56  Pac.  6,  and 
Same  v.  Willey,  60  Kan.  810,  58  Pac.  472,  are 
cited.  The  first  paragraph  of  the  Holland 
Case  is  as  follows:  "A  person  who  sees  a 
railroad  track  upon  which  trains  may  pass 
at  any  time  is  already  warned  of  danger, 
and  It  Is  the  imperative  duty  of  one  about 
to  cross  the  tracks  of  a  railroad  at  least  to 
look  and  listen  for  approaching  trains.  If  he 
fails  to  look,  when,  by  looking,  he  could  see 
a  coming  train,  and  there  Is  no  excuse  for 
such  failure,  he  will  be  deemed  guilty  of 
negligence  per  se,  and  not  entitled  to  recover 
for  injuries  sustained  in  a  collision  with  a 
train,  although  those  in  charge  of  the  train 
failed  to  give  any  signal  of  Its  approach." 
In  the  Willey  Case,  the  syllabus  is  as  fol- 
lows: "When  a  traveler  on  a  country  high- 
way comes  to  a  railway  crossing  with  which 
he  Is  familiar,  knowing  tliat  a  train  is  about 
due  at  that  point,  and  liable  to  pass  at  any 
time,  It  becomes  his  duty,  as  an  act  of  or- 
dinary prudence,  to  look  and  listen  for  Its 
approach;  and  if  the  sense  of  sight  be  un- 
availing because  of  obstructions  to  the  view, 
and  the  sense  of  bearing  unavailing  because 
of  preventing  noises,  it  becomes  his  duty,  as 
a  further  act  of  ordinary  prudence,  to  stop, 
in  order  to  better  enable  him  to  look  and 
listen,  before  entering  upon  the  crossing;  and 
In  such  a  case,  if,  by  stopping,  he  can  see 
or  hear  the  approaching  train,  but  fails  to 
do  so,  his  negligence  in  such  respect  should 
be  declared  a  matter  of  law,  and  not  left  to 
the  determination  of  the  Jury  as  a  question 
of  fact"  The  evidence  is  not  Incorporated 
in  the  record,  and  every  reasonable  presump- 
tion must,  therefore,  be  indulged  in  favor  of 
the  general  verdict  Railroad  Co.  v.  Kem- 
per (Ind.  Sup.)  53  N.  B.  935;  Hobb  v.  Stone 
Co.  (Ind.  App.)  53  N.  Vi,  1065.  In  answer  to 
question  No.  42  the  jury  found  that,  before 
attempting  to  drive  upon  the  track,  the  plain- 
tiff looked  and  listened.  In  reply  to  ques- 
tion No.  27  the  jury  declared  that  when  the 
plaintiff  drove  upon  the  right  of  way,  and 
before  he  reached  the  track,  if  he  had  looked 
south,  he  could  have  seen  the  approaching 
train.  Here  is  an  apparent  conflict;  but,  ap- 
plying the  rule  that  every  reasonable  pre- 
sumption must  be  Indulged  in  favor  of  the 
general  verdict  we  must  assume  that  plain- 
tiff could  not  at  all  times,  while  passing 
from  the  line  of  the  right  of  way  to  the 


track,  see  the  train.  There  may  have  been 
obstructions  which  prevented  him  from  see- 
iug  the  track  except  at  some- particular  point 
and  It  may  be  true  that  plaintiff  did  look  and 
listen,  though  not  at  that  particular  place. 
But,  under  the  rule  laid  down  in  the  case 
of  Railroad  Co.  v.  WUley,  supra,  if  the  senses 
of  sight  and  hearing  were  unavailing  because 
of  obstructions  and  preventing  noises  It  be- 
came the  duty  of  the  plaintiff  to  stop.  In  or- 
der to  better  enable  him  to  look  and  listen, 
before  entering  upon  the  crossing.  In  answer 
to  question  No.  26  the  jury  found  that  plain- 
tiff did  not  stop  before  attempting  to  drive 
upon  the  track,  and  in  reply  to  questions  30 
and  31  that  he  could  not  hear  the  approach- 
ing train  because  of  the  noise  made  by  his 
wagon.  Under  these  circumstances  it  be- 
came his  duty  to  stop.  If  there  were  no  ob- 
jects which  obstructed  the  view,  then  the 
jury's  finding  that  plaintiff  looked  and  lis- 
tened before  attempting  to  drive  upon  the 
track  Is  manifestly  untrue,  for  the  jury  also 
found  that  plaintiff's  eyesight  was  good,  and 
that  the  day  was  dear.  Assuming  that  there 
were  obstructions,  It  became  the  plalntifTs 
duty  to  stop.  We  think  that  the  motion  of 
defendant  below  for  judgment  upon  the  spe- 
cial findings  should  be  sustained,  and  the 
judgment  of  the  district  court  will  therefore 
be  reversed,  and  the  case  remanded,  with  in- 
structions to  enter  judgment  for  defendant 


(10  Kan.  App.  558) 
PRAZIER  V.  JEAKINS. 
(&>nrt  of  Appeals  of  Kansas,  Southern  Depart- 
ment W.  D.     Jan.  12,  1901.) 

GUARDIAN— SAI/B  OP  WARD'S  LAND— RIGHT 
TO  PURCHASE. 
Since,  under  the  law  of  this  state,  the 
wife's  interest  during  marriage  in  the  real  es- 
tate of  her  husband,  while  a  contingent  one,  is 
unquestionably  property,  the  statutory  inca- 
pacity of  a  guardian  to  become  a  purchaser  at 
the  sale  of  the  ward's  property  is  held  to  ex- 
clude the  husband  of  a  guardian  from  becoming 
such  a  purchaser. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Butler  county; 
C.  W.  Shlnn,  Judge. 

Action  by  Clara  A.  Jeaklns  against  N.  F. 
Frazler.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

Buck  &  Spencer,  for  plaintiff  In  error. 
Redden  &  Kramer,  for  defendant  in  error. 

MILTON,  J.  This  Is  an  action  in  eject- 
ment brought  by  Clara  A.  Jeaklns  In  due  time 
after  attaining  her  majority  to  recover  the 
possession  of  an  undivided  one-twelfth  in- 
terest In  certain  lands  in  Butler  county,  Kan., 
and  the  rents  and  profits  thereof.  The  plain- 
tiff claimed  title  as  one  of  the  heirs  of  her 
mother,  Serena  J.  Jeaklns,  who  died  In  that 
county,  intestate,  in  1883.  Her  husband  and 
six  children  survived  her,  and  one  child  died 
In  infancy.  In  December,  1885,  Mrs.  Permllly 
Scheel,  a  sister  of  Mrs.  Jeakins,  was  duly 
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appointed  guardian  of  the  minor  children  of 
the  deceased.  The  several  Interests  of  Mr. 
Jeaklns  and  of  the  children,  except  those  of 
the  plaintiff  and  her  sister,  Effle,  were  pur- 
chased by  Mrs.  Scheel  between  February  1, 
18S6,  and  October  22,  1889,  Inclusive.  At  the 
time  such  interests  were  conveyed,  it  appears 
to  have  been  the  understanding  that  each 
of  the  children  owned  an  undivided  one- 
twelfth  of  the  property.  On  November  5, 
1881,  Mrs.  S'cbeel,  as  guardian  of  the  persons 
and  estates  of  Clara  and  Effle  Jealvlns,  and 
acting  under  an  order  of  the  probate  court, 
sold  the  undivided  Interests  of  the  said  wards 
at  private  sale  to  Carl  Scheel  for  three-fourths 
of  the  appraised  value  of  such  Interests,  and 
on  the  same  day  Mrs.  Scheel  executed  a 
deed  therefor  to  the  purchaser.  In  Novem- 
ber, 1891,  Mrs.  Scheel  and  Carl  Scheel,  her 
husband,  conveyed  the  entire  property,  by 
deed  of  warranty,  to  the  defendant  below. 
This  action  was  begun  on  January  26,  1807. 
The  petition  was  In  the  ordinary  form  In 
ejectment,  and  the  answer  contained  a  gen- 
eral denial  only.  The  defendant  admitted 
knowledge  of  the  fart  that  his  title  rested 
In  part  on  the  guardian's  deed,  and  of  the 
further  fact  that  Carl  Scheel  and  PermiUy 
Scheel  were  husband  and  wife  at  the  time 
that  deed  was  made.  It  was  not  denied  that 
they  had  borne  that  relation  for  many  years 
prior  thereto.  The  defendant  paid  full  value 
for  the  land,  and  had  occupied  It  for  a  little 
more  than  two  years  prior  to  the  commence- 
ment of  this  action.  The  verdict  was  in 
favor  of  the  plaintitt  for  the  recovery  of  an 
undivided  one-fourteenth  interest  In  the  land 
described  In  the  petition,  and  for  $90,  her 
portion  of  the  rents  and  profits. 

While  numerous  questions  are  discussed  by 
counsel,  we  find  only  one  question  for  deci- 
sion, and  that  is  whether  the  court  erred  In 
Instructing  the  Jury  as  follows:  "(4)  Under 
the  law  of  this  state  a  guardian  has  no  right 
to  directly  or  Indirectly  become  the  purchaser 
of  real  estate  of  the  ward,  sold  by  such 
guardian.  And  In  this  case.  If  the  land  of 
the  plaintiff  was  sold  at  guardian's  sale  to 
Carl  Scheel,  and  said  Carl  Scheel  at  the  time 
of  the  guardian's  sale  was  the  husband  of 
the  guardian,  then  the  sale  would  be  void  as 
between  the  said  Carl  Scheel  and  this  plain- 
tiff; and  if  defendant,  at  the  time  he  pur- 
chased the  land,  knew  that  Carl  Scheel  was, 
at  the  time  of  the  guardian's  sale,  the  hus- 
band of  PermlUy  Scheel,  the  defendant's  title 
would  be  void  as  against  plaintiff.  (5)  The 
purchaser  of  land  must  look  to  the  title  pa- 
pers under  which  he  purchased,  and  he  is 
chargeable  with  notice  of  the  facts  appear- 
ing upon  their  face,  and  also  with  knowl- 
edge of  the  facts  suggested  therein  which  he 
might,  with  the  exercise  of  reasonable  pru- 
dence and  diligence,  have  ascertamed.  And 
in  this  case,  if  you  believe  the  facts  recited 
in  defendant's  title  papers  were  such  as 
would  have  suggested  to  a.  reasonable  man 
that  Carl  Scheel  and  Permilly  Scheel  were 


husband  and  wife  at  the  time  of  the  purchase 
at  guardian's  sale  by  Carl  Scheel,  then  de- 
fendant would  be  chargeable  with  notice  of 
that  fact  (<5)  The  conveyance  from  Permil- 
ly Scheel,  guardian,  to  Carl  Scheel,  and  from 
Permilly  Scheel  and  Carl  Scheel  to  defend- 
ant, are  prima  facie  valid,  and  the  burden 
of  proof  Is  upon  the  plaintiff  to  show  that 
defendant,  at  the  time  he  received  the  con- 
veyance from  Permilly  Scheel  and  Carl  Scheel, 
knew  that  at  the  time  of  the  guardian's  sale 
said  PermiUy  Scheel  and  Cail  Scheel  were 
husband  and  wife,  or  that  the  recitals  in  de- 
fendant's title  papers  were  such  as  to  sug- 
gest that  fact  to  a  reasonable  man,  and  such 
as  would  have  put  a  person  of  ordinary  pru- 
dence upon  Inquiry  as  to  that  fact;  and. 
unless  plaintiff  does  show  these  facts,  you 
should  find  toe  defendant"  The  statute  pro- 
vides that  the  same  rules  that  are  prescribed 
In  the  sale  of  real  property  by  executors  and 
administrators  shall  be  observed  in  sales  by 
guardians,  and  as  to  sales  by  executors  and 
administrators  it  is  provided  that  the  execu- 
tor or  administrator  shall  not  directly  or  in- 
directly, become  the  purchaser  of  the  real 
estate  sold;  also  that  the  executor  or  admin- 
istrator shall  make  return  of  the  proceeding;s 
under  the  order  of  sale  to  the  court,  which 
report  shall  be  verified  by  afiidavit,  stating 
that  he  did  not  directly  or  indirectly,  pur- 
chase such  real  estat^,  or  any  part  thereof, 
or  any  Interest  therein,  and  that  he  Is  not 
Interested  In  the  prc^erty  sold  except  as 
stated  In  the  report  Such  an  affidavit  made 
by  Mrs.  Sched,  accompanied  her  report  of 
the  sale  in  the  present  case.  She  was  then 
the  owner  of  ten-twelfths  of  the  land  In  ques- 
tion, and  her  husband,  through  that  sale  and  ' 
the  deed  made  thereunder,  became  the  own- 
er of  the  remaining  two-twelfths.  It  does 
not  appear  from  the  record  that  the  fact  of 
their  relationship  was  known  to  or  consid- 
ered by  the  probate  court  It  is  clear  that, 
if  Mrs.  Scheel  was  directly  <tr  indirectly  In- 
terested In  the  property  sold  by  her  as  guard- 
ian to  her  husliand,  such  sale  was  clearly 
illegal,  and  an  Illegal  sale  made  by  a  guard- 
ian of  a  ward's  property  cannot  be  upheld 
as  against  the  claim  of  the  ward,  seasonably 
made,  unless  it  appears  that  the  rights  of 
innocent  third  persons  would  he  Injuriously 
affected  by  setting  aside  the  sale.  In  the 
case  of  Bassett  v.  Shoemaker,  46  N.  J.  £q. 
538,  20  Atl.  52,  which  was  a  case  where  the 
wife  of  an  executor  had  purchased  through 
a  third  person  certain  land  belooging  to  the 
trust  property  sold  at  the  executor's  sale, 
the  court  said:  "The  incapacity  of  the  trus- 
tee to  become  the  purchaser  at  his  own  sale 
rests  upon  the  ground  of  public  policy.  It  Is 
wholly  immaterial  whether  the  property 
brings  its  full  value.  Culver  v.  Culver,  11 
N.  J.  Eq.  215;  Mulford  v.  Bowen,  9  N.  J.  Eq. 
797.  The  exclusion  of  the  wife  as  a  pur- 
chaser, where  the  husband  sells  as  a  trustee, 
is  not  so  much  for  the  reason  that  be  may 
subsequently   become   entitled   to   some    in- 
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terest  In  her  land  aa  on  account  of  the  unity 
that  exists  between  fbem  In  the  marriage 
relation.  The  case  falls  clearly  within  the 
spirit  of  the  principle  which  excludes  the 
husband  himself."  See,  also,  Davoue  T. 
Fanning,  2  Johns.  Ch.  251.  In  the  present 
case  the  purchaser  of  the  ward's  interest  In 
the  land  was  the  husband  of  the  guardian 
who  made  the  sale,  and  by  such  purchase 
he  became  a  tenant  in  common  with  bis  wife, 
the  guardian,  in  the  ownership  of  the  es- 
tate; of  which  they  held  apparently  the  en- 
tire titl^.  We  think  the  guardian  thus  be- 
came interested  In  the  property  sold  beyond 
the  law's  permission.  As  to  the  general  in- 
capacity of  one  who  sells  property  in  the  dis- 
chaige  of  a  trust  to  purchase  the  same, 
directly  or  indirectly,  see  the  following: 
Mlchoud  T.  Glrod.  4  How.  503,  11  h,  Bd. 
1076;  Gardner  v.  Ogden,  22  N.  Y.  327;  Kid- 
dle V.  Roll.  24  Ohio  St  572;  Land  Go.  t. 
Eastman,  80  6a.  690,  6  S.  B.  586;  Hoffman 
V.  Harrington.  28  Mich.  90.  The  decision  by 
the  supreme  court  of  this  st&te  in  the  case  of 
Webb  T.  Branner,  59  Kan.  190,  52  Pac.  429, 
rests  on  the  same  principle  that  underlies 
the  .foregoing.  In  that  case  the  action  was 
by  a  ward  to  recover  an  undivided  interest 
in  a  lot  in  the  city  of  Topeka.  The  facts  in 
the  record  showed  that  the  administrator, 
-who  was  also  the  guardian  of  the  plaintiff, 
had.  by  means  of  a  third  person,  become  the 
purchaser  of  the  property;  the  intermediary 
having  paid  no  consideration  at  the  adminis- 
trator's sale.  The  court  said:  "It  was  shown 
that  a  fair  price  was  obtained  for  the  lot, 
but,  there  being  a  manifest  conflict  between 
fhe  duties  of  the  trustee  aQd  his  personal 
Interests,  the  courts,  for  the  purpose  of  re- 
moving all  opportunities  for  frauds,  generally 
hold  such  transfers  to  be  void,  whether  they 
appear  to  be  fair  or  not  The  general  rule 
is  that  the  trustee  is  disabled  from  purchas- 
ing trust  property,  whether  the  purchase  was 
made  directly  by  himself  or  through  another; 
and,  besides,  we  have  legislative  prohibition." 
In  addition  to  the  foregoing  it  may  properly 
be  observed  that  In  this  state  the  husband 
and  wife  have  an  Interest  either  direct  or 
Indirect,  In  each  other's  real  estate.  In  the 
case  of  Busenbark  v.  Busenbark,  33  Kan. 
572,  7  Pac.  245;  It  was  said:  "A  wife  resid- 
ing In  this  state  is  entitled,  upon  the  death 
of  her  husband,  to  the  half  of  all  the  real 
estate  owned  by  him  during  marriage  which 
has  not  been  sold  on  Judicial  sale,  and  is  not 
necessary  for  the  payment  of  debts,  and  of 
which  the  wife  has  made  no  conveyance; 
so  that  there  Is  no  Inchoate  Interest  to  the 
extent  of  one-half  given  to  the  wife  in  the 
real  estate  of  her  husband.  It  is  true  that 
this  Interest  in  the  real  estate  of  her  hus- 
band is  Inchoate  and  uncertain,  yet,  accord- 
ing to  the  authorities,  it  possesses  the  ele- 
cnent  .of  property.  •  •  •  We  now  go 
further,  and  declare  that,  although  the  wife's 
right  and  interest  In  the  real  estate  of  her 
busband  not  occupied  as  a  homestead  la  In- 


choate and  uncertain,  yet  it  possesses  the 
element  of  property  to  such  a  degree  that  she 
may  m^ntaln  an  action  during  the  life  of 
her  busband  for  its  protection,  and  for  re- 
lief from  fraudulent  alienation  by  her  hus- 
band.' In  Munger  v.  Baldridge,  41  Kan. 
236,  243,  21  Pac.  159,  where  the  wife  had 
given  the  husband  a  power  of  attorney  ao- 
thorizing  him  to  convey  her  Inchoate  interest 
la  his  real  estate,  the  court  said:  "The  in- 
terest of  a  wife  In  the  real  estate  of  her  hus- 
band during  marriage  Is  a  contingent  one, 
it  is  true;  but  it  is  unquestionably  property, 
and  no  reason  has  been  advanced  why  she 
may  not  employ  the  husband  to  act  for  her, 
and,  in  conjunction  with  himself,  convey  it 
away."  In  Warner  v.  Broquet,  54  Kan.  650, 
39  Pac,  228,  It  was  declared  that  both  hus- 
band and  wife  have  an  Interest,  eittier  direct 
or  indirect,  in  each  other's  real  estate.  The 
facts  in  the  record  show  that  Frazier  pur- 
chased the  land  from  Mrs.  Scheel  and  her 
husband  with  knowledge  that  the  tatter's 
interest  therein  had  been  acquired  under  the 
sale  made  by  Mrs.  Scheel  as  guardian,  and 
that  his  grantors  were  husband  and  wife  at 
the  time  of  that  sale.  His  title  papers  also 
were  su£9cient  to  charge  him  with  notice 
of  the  transaction  whereby  Carl  Scheel  be- 
came the  purchaser  of  an  interest  in  the  land. 
"A  purchaser  of  land  must  look  to  the  title 
papers  under  which  he  purchases:  and  he  is 
chargeable  with  notice  of  the  facts  appear- 
ing upon  their  face,  and  also  with  the  knowl- 
edge of  all  facts  suggested  therein,  and 
which,  with  the  exercise  of  reasonable  and 
prudent  diligence,  he  might  have  ascertain- 
ed." Knowles  r.  Williams,  58  Kan.  221,  48 
Pac.  856.  In  view  of  all  of  the  foregoing, 
we  hold  that  the  court  did  not  err  In  giving 
or  refusing  Instructions,  that  the  verdict  and 
the  Judgment  thereon  are  supported  by  the 
proven  facts  and  by  the  law,  and  that  the 
question  as  to  the  Jurisdiction  of  the  court 
to  render  the  Judgment  does  not  properly 
arise  upon  the  record.  The  Judgment  of  the 
district  court  is  afSrmed. 


BURNETT  et  al.  v.   HINSHAW. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment,. W.  D.    Jan.  12,  1901.) 
DIRKCTING  VERDICT. 
Where  there  was  some  competent  evidence 
tending  to  prove  the  defense  as  alleged,  k  was 
error  to  sustain  a  demurrer  to  the  evidence. 

Error  from  district  court  Reno  county. 

Action  by  W.  H.  RInshaw  against  J.  O. 
Burnett  and  others.  Judgment  for  plaintiff. 
Defendants  bring  error.    Reversed. 

Wm.  G.  Fairchlld,  for  plaintiffs  in  error. 
W.  M.  Whitelaw,  for  defendant  In  error. 

PER  CURIAM.  This  action  was  commen- 
ced In  the  district  court  of  Reno  county  by 
W.  ,H.  Hinshaw,  defendant  in  error,  against 
plaintiffs  in  error,  defendants  below,   upon 
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tbelr  liability  as  guarantors  on  a  certain 
promissory  note  for  $8,000.  The  defendants 
below  set  up  In  their  answer  two  defenses: 
First,  a  release  evidenced  by  two  alleged  ex- 
ecutory contracts  set  forth  in  their  answer; 
second,  that  M'.  H.  Hlnshaw  bad  become  a 
holder  of  stock  in  the  Sylvia  Milling  &  Grain 
Company,  and  therefore  could  not  sue  the  de- 
fendants below,  they  being,  as  claimed.  Joint 
stockholders  with  the  plaintiff.  The  plain- 
tiff, Hlnshaw,  filed  a  verified  reply.  The  bur- 
den of  proof  being  on  the  defendants  below, 
they  introduced  their  evidence,  and  rested. 
The  plaintiff,  Hlnshaw,  demurred  to  the  evi- 
dence of  defendants  below,  for  the  reason 
that  it  failed  to  show  facts  sufilcient  to  con- 
stitute a  defense  to  HInshaw's  claim  against 
them.  The  trial  court  sustained  the  demur- 
rer to  the  evidence,  withdrew  the  considera- 
tion of  the  case  from  the  jury,  and  rendered 
Judgment  for  Hlnshaw  in  the  sum  of  $1,281.- 
26  and  costs,  of  which  plaintiffs  in  error  com- 
plain. We  cannot  give  a  synopsis  of  the  evi- 
dence In  this  opinion,  but,  from  our  examina- 
tion of  the  record,  we  conclude  that  there 
was  introduced  some  competent  testimony 
tending  to  prove  the  defense  as  alleged,  and, 
as  against  a  demurrer,  under  proper  instruc- 
tions, the  issue  should  have  been  submitted 
to  the  Jury.  The  Judgment  of  the  district 
conrt  l8  reversed. 


RBA-PATTERSON  MILL.  CO.  v.  MYRICIC. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.     Jan.  14,  1901.) 
DAMAQES— EXCBSSrVB   VERDICT— APPEAL. 
Error  in  an  excessive  verdict,  in  an  action 
for  breach  of  contract,  may  be  cured  by  a  re- 
mission of  the  excess. 

Error  from  district  court,  Montgomery 
county;   A.  H.  Skldmore,  Judge. 

Action  by  W.  A.  Myrlck  against  the  Rea- 
Patterson  Milling  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Ergenbrigbt  &  Banks,  for  plaintiff  in  error. 
T.  H.  Stanford,  for  defendant  in  error. 

PER  CURIAM.  This  was  an  action  brought 
by  defendant  in  error,  as  plaintiff,  in  the  dis- 
trict court  of  Montgomery  county,  against 
plaintiff  in  error,  to  recover  damages  for  the 
breach  of  a  contract  of  hiring.  The  cose 
was  tried  to  a  Jury,  which  returned  a  verdict 
in  plaintiff's  favor  for  |2,183.  Upon  applica- 
tion of  plaintiff,  $239  of  this  amount  was  by 
the  court  remitted,  judgment  being  entered 
for  the  balance.  Defendant  brings  the  case 
here. 

It  is  first  contended  by  plaintiff  In  error 
that  "the  verdict  Is  not  supported  by  sufficient 
evidence,  and  Is  contrary  to  the  evidence." 
As  to  this  assignment  of  error,  it  is  sufficient 
for  us  to  say  that  there  was  some  competent 
evidence  to  support  the  verdict,  and  under  the 
well-settled  rule,  both  of  this  court  and  the 


supreme  court,  the  verdict  will  not  be  dis- 
turbed. 

It  is  next  contended  that  "the  Jury  was 
actuated  by  passion  and  prejudice  against  the 
defendant  in  the  rendition  of  an  excessive 
verdict"  Counsel  for  plaintiff  In  error  insist 
tliat,  because  the  Jury  returned  a  verdict  for 
an  amount  In  excess  of  the  amount  shown  by 
evidence  to  be  due  defendant.  It  was  clear 
that  such  verdict  was  tainted  with  passion 
and  prejudice,  and  that  the  court  should 
therefore  have  granted  a  new  .trial.  While 
It  is  true  that  the  Jury  brought  in  a  verdict 
in  excess  of  the  amount  shown  by  evidence 
to  be  due  the  plaintiff,  we  cannot  say  that 
this  fact,  of  itself,  is  sufficient  to  show  that 
the  Jury  was  actuated  by  passion  and  preju- 
dice. Our  supreme  court  has  in  some  In- 
stances held  an  excessive  verdict  to  be  evi- 
dence of  prejudice  and  passion.  An  exam- 
ination of  the  cases  will  show,  however,  the 
verdict  was  in  every  Instance  grossly  exces- 
sive, and  the  trial  court  recognized  this  fact 
by  remitting  a  large  part  of  the  verdict.  We 
cannot  say  that  the  verdict  in  this  case  was 
grossly  excessive.  We  think  that  the  error 
was  cured  by  the  remission  of  the  excess,  and 
we  so  hold.  See  the  cases  of  Railroad  Co.  v. 
Richards,  58  Kan.  344,  49  Pac.  436;  Drumm 
V.  Cessnum,  58  Kan.  332,  49  Pac.  78;  Rail- 
road Co.  V.  Dwelle,  44  Kan.  395,  24  Pac.  500; 
Railroad  Co.  v.  Cone,  37  Kan.  578,  15  Pao. 
499;  Stelnbuchel  v.  Wright,  43  Kan.  307.  23 
Pac.  560;  Cattle  Co.  v.  Mann,  130  U.  S.  60,  9 
Sup.  Ct.  458,  32  L.  Ed.  854. 

Complaint  is  also  made  of  a  certain  instmc- 
tion  of  the  court,  but,  viewed  in  the  light  of 
the  entire  charge,  we  do  not  think  that  the 
instruction  was  prejudicial.  The  Judgment 
of  the  district  court  is  affirmed. 


(131  Cal.  187) 
CITIZENS'   BANK   OF   LOS   ANGELES   v. 
LOS  ANGELES  IRON  &  STEEL 
00.  et  al.    (L.  A.  759.) 

(Supreme  Court  of  Oaiifbmio.    Dec.  29,  1900.) 

TRUST  DEEU)  SECVRINQ  BONDft-FORBCLO- 
8URB  BY  SINGLE  BONDHOLDER— CONDITIONS 
PRECEDENT— DEMAND  ON  TRUSTEE— OFFER 
OF  INDEMNITY  —  NECESSITY  —  COMPLAINT— 
AVERMXNTS— AMBIGUITY— REVIEW  I—  ACTIO.V 
ON  NEGOTIABLE  BONDS— DEMAND  FOP.  PAY- 
MENT—NECESSITY— PLBIADINO. 

1.  On  the  foreclosure  of  a  trust  deed  the  com- 
plaint alleged  that  plaintiff  was  the  owner  of 
Rome  of  the  Iwnds  and  coupons  secured  thereby. 
The  trustee  stated  in  his  answer  that  it  refused 
to  sue  solely  because  a  niajority  of  the  bond- 
holders had  not  requested  it  in  writing,  and 
an  issue  raised  as  to  plaintiffs  alleged  owner- 
ship was  determined  in  plaintiff's  favor.  Helil. 
that  the  failure  to  allege  that  plaintiff  notified 
the  trustee  of  the  number  of  bonds  held  by  it 
when  it  demanded  foreclosure  was  not  such  uu 
uncertainty  in  the  complaint  as  would  justify 
reversal  of  the  judgment  on  the  merits  because 
a  demurrer  for  uncertainty  and  ambiguity  was 
overruled. 

2.  Where  demand  on  the  trustee  to  foreclose 
a  trust  deed  is  made  by  an  owner  of  1)onds  se- 
cured therel)y,  an  offer  to  Indemnify  him  is  un- 
necessary U  the  trustee  maices  no  demand 
therefor. 
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3.  The  complaint  in  an  action  to  foreclose  a 
trast  deed  brought  b?  a  bondholder  secured 
thereby,  in  his  own  behalf  as  well  as  In  behalf 
of  all  the  other  bondholders,  need  not  set 
forth  the  several  owners  of  the  bonds,  if  it 
appears  that  they  are  unknown  to  him. 

4.  By  CSv.  Code,  i  3130,  "it  is  unnecessary  to 
make  a  demand  for  payment  on  the  principal 
'debtor  in  a  negotiable  instrument  in  order  to 
-charge  him";  and  hence,  in  an  action  on  ne- 
gotiable bonds,  demand  need  not  be  alleged  in 
the  complaint,  the  suit  being  all  the  demand 
required. 

5.  If,  in  an  action  on  bonds,  a  demand  for 
l>ayment  is  alleged,  a  failure  to  state  of  whom 
made,  or  that  it  was  made  improperly  or  of 
the  wrong  person,  is  matter  of  defense. 

6.  A  trust  deed  securing  bonds  may  be  fore- 
closed by  a  single  holder  of  unpaid  coupons  on 
the  refusal  of  the  trustee  to  do  so  on  request,  re- 

fardless  of  whether  or  not  the  refusal  was  ar- 
itrary  or  unlawful. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county;    Luclen  Shaw,  Judge. 

Foreclosure  by  the  Citizens'  Bank  of  Los 
Angeles  against  the  Los  Angeles  Iron  & 
Steel  Company  and  others.  From  a  Judg- 
ment for  plalntifT,  defendant  company  ap- 
peals.   Affirmed. 

.  W.  B.  Mi^thews  (Chas.  H.  McFarland,  of 
counsel),  for  appellant  F.  W.  Burnett,  for 
respondent. 

CHIPMAN,  C.  Foreclosure  of  deed  of 
trust.  Plaintiff  had  Judgment,  from  which 
the  defendant  the  Los  Angeles  Iron  &  Steel 
Oompftny  appeals.  The  only  question  pre- 
sented relates  to  the  correctness  of  the  or- 
der overruling  the  demurrer  of  defendant 
and  appellant,  the  steel  company.  On  May 
1,  1894,  the  steel  company  executed  a  trust 
-deed  to  the  National  Trust  Company,  as 
trustee,  to  secure  the  payment  of  the  prin- 
cipal and  interest  of  certain  bonds,  amount- 
ing to  $30,000,  payable  In  10  years,  and  In- 
terest coupons  payable  semiannually.  On 
September  25,  1897,  plaintiff  brought  this 
-action,  alleging  that  it  was  the  owner  of 
$5,000  of  these  bonds,  and  of  the  attached 
coupcms  maturing  May  1,  1895,  and  there- 
after. Foreclosure  was  asked  for  the  unpaid 
Interest  only,  but  the  complaint  was  framed 
so  as  to  authorize  the  sale  of  the  entire 
mortgaged  property  under  section  728,  Code 
Civ.  Proc.  It  was  alleged  that  plaintiff  was 
Ignorant  of  the  number  of  the  bonds  out- 
standing, and  the  owners  thereof;  that  the 
trustee  had  been  requested  to  bring  the  suit, 
ttut  had  refused  to  do  so;  and  that  payment 
of  the  coupons  had  been  demanded  more 
than  six  months  prior  to  the  commencement 
of  the  action.  An  accounting  was  asked  as 
to  the  number  and  ownership  of  the  out- 
standing bonds  and  coupons. 

1.  The  only  alleged  ground  of  ambiguity 
or  uncertainty  Is  that  the  complaint  fails  to 
show  what  proportion  of  the  bonds  alleged 
therein  to  have  been  Issued  by  the  steel 
company  Is  owned  and  held  by  plaintiff,  or 
vras  so  held  at  the  time  it  demanded  of  the 
J<>ationaI  Trust  Company,  trustee  under  the 


deed  of  trust,  to  bring  the  suit  to  foreclose. 
This  demand  was  made  August  15,  1897, 
and  the  complaint  was  filed  September  25, 
1897,  and  the  allegation  is  that  plalntifT  "Is 
the  owner,"  i.  e.  was  the  owner  at  the  filing 
of  the  complaint  Whether  plaintiff  in  fact 
owned  any  bonds  at  the  time  it  made  the 
demand  of  the  trustee  to  bring  the  suit  and. 
If  so,  how  many,  might  be  important  as  mat- 
ter of  defense,  should  its  ownership  at  that 
time  be  denied.  But  we  do  not  think  the 
failure  to  allege  that  plaintiff  made  known 
to  the  trustee  the  number  of  bonds  held  by 
plaintifC  when  the  demand  was  made  would 
be  such  uncertainty  as  would  Justify  a  re- 
versal of  the  Judgment  The  complaint  did 
allege  the  fact  of  ownership  of  certain  de- 
scribed bonds.  The  trustee  was  made  a 
party  defendant  and  answered,  and  in  its 
answer  it  stated  that  it  refused  to  bring  the 
suit  for  the  sole  reason  that  a  majority  of 
the  bondholders  had  not,  in  writing,  request- 
ed it  to  bring  the  suit  Defendant  and  ap- 
pellant, the  steel  company,  answered  the 
complaint,  denying  plaintiff's  ownership  of 
any  bonds;  and  this  issue  was  determined 
at  the  trial,  and  the  fact  was  found  to  be 
that  plaintiff  was  the  owner  of  certain  bonds 
and  coupons,  as  alleged  in  the  complaint. 
A  Judgment  on  the  merits  will  not  be  re- 
versed on  a  demurrer  for  uncertainty  and 
ambiguity,  under  the  circumstances  as  dis- 
closed here. 

2.  Objection  is  made,  presumably  in  sup- 
port of  the  general  demurrer,  that  there  is 
no  allegation  in  the  complaint  that  demand 
for  Interest  was  made  before  demand  on  the 
trustee  to  bring  the  suit;  no  allegation  that 
the  Interest  had  been  due  six  months  prior 
to  demand  upon  the  trustee;  no  allegation 
that  the  trustee  had  been  informed  when 
he  refused  to  bring  the  suit  that  Interest 
had  not  been  paid,  or  that  plaintiff  owned 
the  bonds,  or  that  a  majority  of  the  bond- 
holders had  requested  the  trustee  to  bring 
the  suit,  or  that  an  indemnity  bond  had  been 
offered  the  trustee.  These  objections  relate 
to  provisions  found  in  the  bond  or  in  the 
deed  of  trust  There  was  no  demurrer  for 
uncertainty  In  respect  to  these  matters.  The 
point  of  the  general  demurrer  seems  to  be 
that  the  showing  is  insufficient  to  Justify 
the  plaintiff  in  bringing  the  action,  thus  tak- 
ing the  control  of  the  matter  out  of  the 
hands  of  the  trustee.  It  appears,  however, 
that  the  trustee  answered,  alleging  that  the 
ownership  of  the  bonds  was  unknown  to  it 
and  admitting  that  it  had  been  called  upon 
to  bring  the  suit,  and  that  it  refused,  as 
already  stated,  for  the  sole  reason  that  a 
majority  of  the  bondholders  had  not  made 
a  written  request  for  it  to  bring  the  action. 
It  appears  from  the  decree  that  all  outstand- 
ing bonds  and  coupons  were  brought  for- 
ward by  their  respective  owners  at  the  trial, 
and  all  the  bondholders  concurred  In  the 
action  and  were  provided  for  In  the  decree, 
and  none  of  them  appeals,  nor  does  the  trus- 
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tee,  and  that  default  in  the  payment  of  in- 
terest bad  continued  for  over  two  years  prior 
to  request  on  the  trustee  to  bring  the  suit. 
No  demand  was  made  by  the  trustee  for 
indemnity,  and  an  offer  of  indemnity  to  him 
was,  therefore,  not  necessary.  Plaintiff 
coutd  not  allege  the  several  ownerships  of 
the  bonds;  for,  as  shown  by  the  complaint, 
plaintiff  did  not  know  who  were  the  own- 
ers; but  plaintiff,  in  effect,  brought  the  ac- 
tion for  the  benefit  of  all  bondholders,  and, 
as  we  have  seen,  they  were  all  ascertained 
at  the  trial,  and  they  surrendered  their  bonds 
and  coupons.  As  to  alleging  demand  upon 
the  steel  company  for  payment,  demand  was 
alleged,  and  that  such  demand  was  made 
more  than  six  months  prior  to  commencing 
the  action.  But  no  demand  on  the  steel 
company  was  necessary,  so  far  as  it  was 
concerned  (Clr.  Code,  {  3130),  the  suit  being 
all  the  demand  required.  Cousins  r.  Part- 
ridge, 79  Cal.  224,  21  Pac.  745;  Jones  v. 
NlchoII,  82  Cal.  32,  22  Pac.  878.  Further- 
more, as  demand  was  in  fact  alleged,  a 
failure  to  state  of  whom  made,  or  that  the 
demand  was  made  Improperly  or  of  the 
nrrong  person,  would  be  matter  of  defense. 
Appellant's  principal  contention  is  that  a 
single  bondholder  cannot  bring  the  suit  with- 
out having  shown  that  the  trustee  has  arbi- 
trarily and  unlawfully  refused  to  act;  citing 
General  Electric  Co.  t.  La  Grande  Edison 
Electric  Co.  (C.  C.)  79  Fed.  25;  Id.,  31  C. 
0.  A.  118,  87  Fed.  500;  and  other  cases.  It 
is  well  settled,  I  think,  that  any  holder  of 
unpaid  coupons  may  sue  upon  refusal  of  the 
trustee  to  do  so  after  request  upon  him. 
Kallroad  Co.  v.  Fosdick,  106  D.  8.  47,  1  Sup. 
Ct  10,  27  L.  Ed.  47,  and  cases  last  above  cited. 
The  cases  cited  by  appellant  do  not  require 
that  the  refusal  of  the  trustee  must  appear 
to  have  been  arbitrary  or  unlawful.  Where 
the  deed  authorizes  the  trustee  to  proceed 
upon  the  written  request  of  a  majority  of 
the  bondholders.  It  is  held  in  those  cases 
that  he  cannot  act  without  such  petition. 
But  the  bondholder  has  a  right  of  action 
upon  showing  that  the  trustee  has  refused 
to  bring  the  suit,  even  though  the  trustee 
may  have  been  Justified,  under  the  provisions 
of  the  deed,  in  refusing.  If  this  were  not 
so,  it  would  result  in  placing  tne  same  lim- 
itation on  the  right  of  the  individual  bond- 
holder to  bring  the  action  as  is  placed  on  the 
trustee,  namely,  the  written  request  of  a 
majority  of  the  bondholders;  and  this  would 
practically  make  it  possible  for  a  majority 
to  deprive  the  minority  of  the  remedy  of 
foreclosure  altogether.  There  is  no  provi- 
sion in  the  deed  of  trust  authorizing  any 
such  limitation  upon  the  bondholder's  rights. 
Apart  from  the  foregoing,  as  we  have  seen, 
it  appeared  that  all  the  parties  interested  in 
the  action,  including  the  trustee,  were  be- 
fore the  court,  and  the  bondholders  not  par- 
ties came  in  and  surrendered  to  the  court 
their  bonds  and  coupons.  Besides,  it  was 
made  to  appear  by  the  answer  of  R.  H.  Her- 


ron,  who  was  permitted  to  answer  aa  a  de- 
fendant, that  he  became  the  owner  of  aU 
of  the  steel  company's  property  at  a  re- 
ceiver's sale,  and  the  decree  refers  to  him 
as  the  successor  in  interest  of  appellant. 
This  answer  was  treated  as  a  cross  com- 
plaint, and  was  served  on  defendant  the 
steel  company,  and  was  not  answered  by 
It.  The  substantial  rights  of  appellant  have 
in  no  wise  been  injuriously  affected,  and  no 
good  purpose  can  be  subserved  by  a  retrial 
of  the  case.  The  Judgment  should  be  af- 
firmed. 

We  concur:     HAYNES,  C;    GRAT,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  is  af- 
firmed. 

on  Cai.  3U) 

PEOPLE  T.  BROOKS.     (Or.  646^) » 

(Supreme  Court  of  Oilifomia.     Jan.  8^  1901.) 

CRIMINAL  LAW— RBCORD— APPEAlr-EVIDENCB 
—  SUFFICIENCY  —  HOMICIDE  —  MURDEROUS 
DESIGN— POLICE  OFFICER— PRIVATE  CITIZEN 
—LAW  OF  ARREST  — INSTRUCTIONS  — SUFFI- 
CIENCY. 

1.  Only  such  evidence  which  the  record 
shows  to  have  been  introduced  in  a  criminal 
cose  will  be  considered  on  appeal. 

2.  Deceased  was  shot  at  by  a  policeman,  who 
testified  that  his  revolver  was  of  a  44-caliber, 
whereupon  defendant  pursued  deceased,  firing 
a  number  of  shots  at  him  with  what  his  close 
friends  testified  was  a  41-caliber  pistok  The 
pursuit  lasted  four  or  five  blocks,  and  it  was 
shown  that  after  defendant  fired  the  last  shot 
deceased  threw  up  his  hands,  and  exclaimed, 
"Oh,  my  God!"  and  that  he  was  found  lying 
a  short  distance  from  where  he  made  the  ex- 
clamation. On  examination  it  was  found  that 
deceased  was  hit  by  only  one  bullet,  which  was 
of  a  44-caliber.  Held  sufficient  to  show  that 
deceased  was  killed  by  defendant,  though  there 
was  no  positive  evidence  that  he  bad  a  44-cali- 
ber pistol,  since  the  jury  were  not  obliged  to 
believe  everything  to  which  defendant's  close 
friends  testified. 

3.  Defendant,  who  was  a  barkeeper,  left  his 
saloon  in  response  to  a  telephone  message,  go- 
ing to  another  saloon,  and,  after  a  whispered 
conversation  there  with  a  person,  left,  and  in 
10  or  15  minutes  returned  to  his  saloon,  ap- 
pearing to  be  in  a  state  of  great  excitement. 
He  hurriedly  procured  a  revolver,  and  went  to 
the  back  door,  whereupon  a  police  officer  fol- 
lowed him,  and,  seeing  deceased  In  the  back 
yard  with  a  revolver  m  his  band,  went  out, 
and  ordered  him  to  throw  np  his  hands.  The 
latter  fired  a  shot,  and  the  officer,  after  firing 
six  times  at  deceased,  dropped,  and  went  to- 
wards the  saloon,  saying  to  defendant,  "Help 
me,  and  shoot  him."  Defendant  emptied  hia 
revolver  at  deceased,  and  then  returned,  pro- 
cured another  pistol,  and  pursued  deceased,  fir- 
ing a  number  of  times,  deceased  falling  after 
the  Inst  shot,  and  dying  as  the  result  of  a  bul- 
let hole  in  his  body.  Held  that,  though  defend- 
ant may  have  pursued  deceased,  and  shot  at 
him,  through  a  high  sense  of  duty  imposed  on 
him  by  the  police  officer,  the  jury  were  war- 
ranted in  finding  that  he  was  actuated  by  a 
murderous  design  to  kill  him. 

4.  In  a  trial  for  homicide  the  court  charged 
that  a  citizen  must  assist  in  arresting  a  person 
when  called  on  to  do  so  by  a  peace  officer,  and 
that,  if  such  arrest  is  resisted,  such  citizen  may 
use  sufficient  force  to  effect  his  purpose,  even 
though  it  go  to  the  extent  of  taking  Ufe;   and 
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that  fleeing  from  arrest  constituted  a  resist- 
ance. Further,  that  if  the  jury  believed  trom 
the  evidence  that  defendant  had  a  right  to  be- 
lieve, as  a  reasonable  man,  and  did  believe, 
that  deceased  had  unlawfully  shot  at  or  mor- 
tally wounded  a  peace  officer  in  resisting  ar- 
rest, it  was  his  duty  to  pursue  and  arrest  de- 
ceased, and  use  all  necessary  means  of  effect- 
ing his  arrest.  Held  to  correctly  and  sufficient- 
ly state  the  law  as  to  a  private  citizen's  right 
to  assist  a  peace  officer  when  called  on  to  make 
an  arrest. 

5.  Under  Pen.  CJode,  {  671,  providing  that, 
where  the  punishment  is  imprisonment  for  a 
term  not  less  than  any  specified  number  of 
years,  and  no  limit  to  the  duration  of  the  im- 
prisonment is  declared,  the  defendant  may 
be  sentenced  to  imprisonment  during  his  nat- 
ural life,  the  conrt  may  sentence  one  found 
icuilty  of  murder  in  the  second  degree  to  im- 
prisonment for  life. 

In  bank.  Appeal  from  superior  court,  Fres- 
no county;  E.  W.  Risley,  Judge. 

Jack  Brooks  was  convicted  of  murder  In 
the  second  degree,  and  he  appeals.    Affirmed. 

Lewis  H.  Smith,  Prank  H.  Short,  W.  D. 
Tupper,  W.  P.  Thompson,  and  W.  D.  Crlch- 
ton,  for  appellant.  TIrey  L.  Ford,  Atty.  Gen., 
for  the  People. 

McFAKLAND,  J.  By  the  Information  the 
appellant.  Brooks,  and  one  Tony  Rice  were 
Jointly  charged  with  the  murder  of  Don  Don- 
elly.  Brooks  was  tried  separately,  and  con- 
victed of  murder  in  the  second  degree.  He 
appeals  from  the  Judgment  and  from  an  or- 
der denying  a  motion  for  a  new  trial. 

The  record  is  in  a  very  loose  and  unsatis- 
factory condition.  The  bill  of  exceptions,  aft- 
er showing  that  certain  witnesses  were  ex- 
amined at  the  trial,  and  certain  evidence  tak- 
en, contains  a  statement  of  the  contents  of  a 
certain  alleged  dying  declaration  of  the  de- 
ceased, which  was  used  at  the  preliminary 
examination  before  the  magistrate;  but  the 
record  does  not  show  that  snld  declaration 
•was  introduced  in  evidence  at  the  trial. 
There  Is  also  a  statement  of  a  recitation  of 
certain  evidence  and  facts  made  by  the  Judge 
at  the  time  he  pronounced  sentence,  but  the 
things  which  he  recited  do  not  appear  among 
the  evidence  taken  at  the  trial.  Of  course, 
this  Is  a  mere  statement  of  what  the  Judge 
said,  but  there  Is  nothing  to  show  that  the 
evidence  to  which  be  alludes  was  Introduced; 
and  these  things  cannot  be  considered  here. 
In  determining  this  appeal  we  can  consider 
only  the  evidence  which  the  record  shows  to 
baye  been  Introduced.  The  record,  as  we 
must  consider  it,  presents  only  two  conten- 
tions of  appellant  which  need  be  noticed: 
First,  that  the  evidence  Is  Insufficient  to  sus- 
tain the  verdict  of  guilty;  and,  second,  that 
the  court  erred,  to  appellant's  prejudice,  In 
refusing  to  give  certain  Instructions  to  the 
Jnry  which  apx)ellant  asked. 

1.  We  cannot  say  that  the  evidence  was  In- 
sofflclent  to  support  the  verdict.  Tlie  main 
facts  of  the  case  are  these:  On  the  morning 
of  June  27,  1809,  shortly  before  daylight,  ap- 
pellant was  in  the  Favorite  saloon  In  the  city 
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of  Fresno,  where  he  was  emplt^ed  as  a  bar- 
keeper, and,  after  some  conversation  through 
the  telephone,— in  the  saloon,— he  went  out, 
and  remained  away  about  10  or  15  minutes, 
when  he  returned.  When  he  left  the  Favor- 
ite he  went  to  another  saloon  across  the 
street,  and  in  the  immediate  neighborhood, 
called  the  "Golden  West,"  to  which  place  he 
had  been  summoned  through  the  telephone. 
He  had  there  a  whispered  conversation  with 
a  Mr.  Ardell,  and,  after  remaining  in  the 
Golden  West  a  minute  or  two,  be  went  out 
of  the  side  door  behind  certain  "cribs"  or 
houses  of  prostitution.  That  part  of  the  city 
is  known  generally  as  Chinatown,  and  is  oc- 
cupied to  a  great  extent  by  prostitutes.  It 
does  not  appear  where  he  went  immediately 
after  leaving  the  Golden  West,  but,  as  before 
stated,  in  about  10  or  IS  minutes  he  returned 
to  the  Favorite  saloon,  and  appeared  to  be 
in  a  state  of  gte&t  excitement.  He  hurriedly 
went  behind  the  bar,  and  got  a  pistol,  and 
went  to  the  rear  door  of  the  saloon.  At  that 
time  Bice,  who  was  a  police  officer,  and  was 
in  or  at  the  threshold  of  the  saloon,  followed 
the  appellant  to  the  back  door,  and  said  to 
him  something  like  "This  is  my  business," 
or,  "If  there  is  going  to  be  any  shooting,  I 
win  do  it"  Rice  looked  out  of  the  glass  door, 
and,  seeing  the  deceased,  Donelly,  with  a  pis- 
tol In  bis  band,  went  out  and  said  to  him, 
"Throw  up  your  hands;"  but  Donelly* im- 
mediately fired  one  shot,  either  at  Rice  (as 
the  latter  testified)  or  up  Into  the  air  (as  an- 
otlier  witness  testified),  and  Rice  then  fired 
six  shots  at  Donelly.  Rice  testified  that,  his 
pistol  being  then  empty,  he  dropped,  and 
went  into  the  saloon,  and  that  as  he  dropped 
he  called  on  appellant  to  "come  and  help 
him,"  and  said,  "My  impression  Is  that  I 
snld  'Help  me'  and  'Shoot  him,'  both."  Ap- 
pellant, who  had  gone  out  of  the  saloon  with 
or  closely  behind  Rice,  immediately  began  to 
fire  at  Donelly,  who  retreated;  and  appellant, 
following  him,  fired  six  shots  at  him,  which 
emptied  his  plstoL  He  then  returned  a  short 
distance,  and,  meeting  Ardcll,  got  another 
pistol  from  the  latter,  and  then  again  pur- 
sued the  deceased  for  about  four  blocks,  and 
fired  at  him  again  at  least  twice.  The  last 
shot  was  near  the  residence  of  Mrs.  Shober, 
who  was  awakened  by  the  shots,  and  who 
testified  that  she  got  up,  and  saw  Donelly 
running;  and  that  about  half  a  second  after 
the  last  shot  he  threw  up  bis  bands  and  ex- 
claimed, "Oh,  my  Gk)d!"  He  was  found  ly- 
ing about  a  block  from  Mrs.  Shober's  house, 
with  the  bullet  hole  in  his  body  which  catised 
his  death  a  few  days  afterwards.  He  had 
been  shot  only  once,  and  the  wound  was 
made  by  a  44-caUber  Smith  &  Wesson  pistol, 
and  Rice  testified  that  this  was  the  kind  of 
pistol  with  which  he  shot.  It  was  in  evidence 
that  the  pistol  with  which  appellant  fired  the 
first  six  shots  was  a  41-calIber  Colt,  and  It  is 
claimed  by  appellant  that  there  was  proof 
that  the  pistol  which  he  received  from  Ardell 
was  a  41-callber.    The  contentions  of  appel- 
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lant  are:  First,  that  the  deceased  must  have 
been  killed  by  a  44-caUbei-  bullet  from  Rice's 
pistol,  and  could  not  have  been  shot  by  ap- 
pellant, because  the  latter  had  no  pistol  of 
that  kind;  aud,  second,  that,  if  appellant 
killed  the  deceased,  he  was  justified  in  so  do- 
ing by  the  command  of  the  police  officer.  Bice. 
As  to  the  first  contention,  it  Is  sufficient  to 
say  that  appellant  had  more  than  one  pistol, 
and  that  there  was  sufficient  evidence  to  war- 
rant the  jury  In  finding  that  the  deceased  was 
killed  by  one  of  the  last  shots  fired  by  ap- 
pellant, although  there  was  no  positive  evi- 
dence to  the  point  that  he  had  a  44-caIlber 
pistol.  The  jury  were  not  compelled  to  be- 
lieve everything  testified  to  by  witnesses  who 
were  apparently  his  close  friends.  As  to  the 
second  contention;  it  Is  enough  to  say  that, 
while  it  might  be  Imagined,  perhaps,  that 
appellant  pursued  the  fleeing  Donelly,  and 
shot  at  him  at  every  opportunity,  solely 
through  a  high  sense  of  duty  imposed  on  him 
by  Rice,  still  the  facts  amply  warranted  the 
jury  In  finding  that  he  was  actuated  by  a 
murderous  design  to  kill  him.  Indeed,  what 
Rice  said  can  hardly  be  construed  as  a  request 
to  arrest  Donelly,  or  to  pursue  him  for  that 
purpose.  Rice  testified  that  while  he  himself 
was  shooting  at  Donelly  he  supposed  that 
the  latter  was  still  shooting  at  him,  which 
was  a  mistake,  as  Donelly  shot  only  once; 
and<what  he  said  to  appellant  when  his  own 
pistol  had  been  emptied  was  apparently  for 
the  purpose  of  asking  appellant  to  rescue  him 
from  his  supposed  present  danger.  At  all 
events,  it  was  for  the  Jury  to  say  why  appel- 
lant alone  pursued  the  deceased  so  far,  and 
from  all  the  evidence  they  were  justified  in 
finding  that  he  did  so  for  the  purpose  of  com- 
mitting murder. 

2.  We  do  not  think  that  appellant  was  at 
ail  prejudiced  by  the  refusal  of  the  court  to 
give  certain  instructions  asked  by. his  coun- 
sel. The  court  did,  at  the  request  of  defend- 
ant, give  to  the  jury  some  14  Instructions,  and 
these  instructions,  together  with  others  given 
by  the  court  of  Us  own  motion,  correctly  and 
fully  stated  the  law  applicable  to  the  case; 
and  these  Instructions  were  certainly  very 
favorable  to  the  appellant.  We  think  that 
all  of  the  Instructions  refused  which  were 
correct  were  substantially  included  in  the  In- 
structions given.  The  rejected  Instructions 
most  insisted  upon  by  appellant  as  correct  re- 
fer to  the  right  of  a  citizen  to  assist  a  police 
ofllcer  when  called  upon  to  make  an  arrest; 
but  as  to  this  matter  the  court  instructed  the 
jury  at  the  request  of  the  appellant  as  fol- 
lows: "A  citizen  must  assist  in  the  arrest  of 
a  person  when  called  upon  by  any  peace  offi- 
cer so  to  do,  and  when  so  called  upon  the  law 
clothes  such  person  or  citizen  with  the  rights 
and  duties  and  Immunities  of  such  officer. 
While  an  officer,  or  citizen  requested  by  an 
officer  to  assist  in  making  an  arrest,  must  use 
fls  little  violence  as  possible,  if  resisted  he 
may  use  sufficient  force  to  effect  his  purpose, 
even  though  it  go  to  the  extent  of  taking  life. 


Resisting  arrest  does  not  always  constitute 
tlie  use  of  physical  force.  A  person  may  re- 
sist arrest  by  fleeing  from  an  officer  attempt- 
ing to  arrest  him.  If  the  iuty  believe  from 
the  evidence  that  the  defendant  had  a  riglit 
to  believe,  as  a  reasonable  man,  and  did  be- 
lieve, that  the  deceased  had  unlawfully  shot 
at  or  mortally  wounded  the  officer,  Tony 
Rice,  In  resisting  arrest,  before  giving  pur- 
suit and  the  firing  of  the  fatal  shot,  then  the 
defendant  not  only  bad  the  right,  but  it  was 
his  duty,  to  so  pursue  and  arrest  the  deceas- 
ed, and  use  all  necessary  means  of  effecting 
his  arrest."  Under  these  Instructions  the 
jury  were  fully  Informed  as  to  the  law  on 
this  subject,  and  the  appellant  was  not  preju- 
diced by  the  refusal  of  the  court  to  give  the 
instructions  refused. 

There  Is  notliing  in  the  point  that  the  court 
had  no  authority  to  sentence  the  appellant  to 
imprisonment  for  life.  Section  671  of  the 
Penal  Code  expressly  provides  that,  where 
the  punishment  Is  imprisonment  for  a  term 
not  less  ttian  any  specified  number  of  years, 
and  no  limit  to  the  duration  of  the  imprison- 
ment Is  declared,  the  defendant  may  be  sen- 
tenced to  imprisonment  during  his  natural 
life.  There  are  no  other  points  requiring  no- 
tice. The  judgment  and  order  appealed  from 
are  affirmed. 

We  concur:  BEATTY,  O.  J.;  TEMPLE,  J.; 
HENSHAW,  J.;  VAN  DYKE,  J.;  GA- 
BOUTTE,  J.;  HARRISON,  J. 


(131  Cal.  183) 
GEORGES  V.  KBSSLBR  et  al.     (L.  A.  T7&) 
(Supreme  Court  of  California.     Dec.  29,  1900.) 
MECHANIC'S   LIEN— foreclosure;— TRIAXi— OB- 
JECTION TO  BVIDKNCE  —  COMPLAINT— AMBI 
OUITY— SUFFICIENCY  —  DETERMINATION     ON 
DEMURRBR^EXHIBIT— REVIEW— EVIDENCE- 
FINDING  OF  COMPLETION  OF  WORK. 

1.  In  determining  on  demurrer  whether  a 
complaint  on  forecTogare  of  a  mechanic's  lien 
sufficiently  alleges  the  contents  of  the  notice 
of  lien,  a  copy  of  the  notice  attached,  and  ex- 
pressly made  a  part  of  the  complaint,  must  be 
regarded  as  a  part  of  it  as  much  as  If  it  had 
been  get  fo'rth  in  the  body  thereof. 

2.  An  objection  to  a  complaint  to  foreclose 
a  mechanic's  lien  that  it  cannot  be  determined 
therefrom  whether  the  contract  was  made  by 
one  or  both  of  two  defendants  named,  is  with- 
out merit  where  it  expressly  alleges  that  the 
contract  was  made  "with  the  said  defendant," 
thereupon  naming  one  of  the  defendants  refer- 
red to. 

3.  Where  a  complaint  on  foreclosure  of  a 
mechanic's  lien  expressly  alleges  that  a  hus- 
band and  wife,  defendants  thereto,  are  the 
owners  of  the  land,  and  there  is  no  intimation 
that  she  wag  a  party  to  the  contract  otherwise 
than  that  she  absented  thereto,  an  objection 
that  the  complaint  Is  ambiguous,  in  that  it  can- 
not be  ascertained  whether  she  is  sought  to 
be  held  under  an  alleged  contract  made  with 
her,  or  on  account  of  some  interest  she  has  in 
the  land,  cannot  be  sustained. 

4.  On  foreclosure  of  a  mechanic's  lien,  where 
the  notice  of  lien  was  offered  in  evidence,  de- 
fendant objected  on  the  ground  "that  it  was  in- 
competent, irrelevant,  and  immaterial,  and  that 
it  was  a  variance  from  the  allegation  of  the 
complaint;    no  such  lien  having  been  pleaded, 
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and  no  contract  set  out  in  the  complaint  snch 
as  is  described  or  attempted  to  be  described  in 
said  lien."  Held,  that  the  objection  did  not 
point  out  to  the  court  wherein  a  variauce  ex- 
isted, or  w&B  supposed  to  exist;  and  was, 
therefore,  properly  orerruled. 

5.  The  finding  of  the  court  on  foreclosure  of 
a  mechanic's  lien  that  plaintiff  fully  com- 
pleted the  work  according  to  the  terms  of  the 
contract  was  objected  to  as  not  being  justified 
by  the  evidence,  because  plaintiff  did  not  jjut 
iu  an  electric  alarm  bell;  and  on  this  point 
piaintiS  testified  that  defendant  directed  him 
not  to  put  it  in,  saying  he  would  not  pay  for 
it,  while  defendant  testified  that  its  cost  was 
included  In  the  proposed  sum  for  which  the 
work  was  to  be  done.  Held  that,  the  evidence 
being  conflicting,  the  finding  could  not  be  dis- 
turbed. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county;  D.  K.  Trask,  Judge. 

Action  by  Ellis  P.  Georges  against  W.  3. 
Kessler  and  others.  From  a  judgment  for 
plalntift,  and  from  an  order  denying  a  new 
trial,  defendant  W.  J.  Kessler  appeals.  Af- 
firmed. 

Len  Claiborne,  Dunnlgan  &  Dnnnlgan,  for 
appellant.  -  F.  G.  Hentig  and  John  W.  Kemp, 
for  respondent 

HAYNES,  C.  Action  to  foreclose  a  me- 
chanic's Uen  under  a  contract  between  the 
plaintiff  and  defendant  W.  J.  Kessler  for  an 
improvement  upon  a  building  situate  upon 
premises  alleged  to  be  the  property  of  Mr.  and 
Mrs.  K«8sler.  Defendant  Hanna  was  alleged 
to  have  or  claim  some  Interest  therein,  but 
she  made  default,  and  will  not  be  further  no- 
ticed. The  plaintiff  had  findings  and  judg- 
ment, and  defendant  W.  J.  Kessler  appeals 
from  said  judgment  and  from  an  order  deny- 
ing bis  motion  for  a  new  trial. 

The  demurrer  to  the  complaint  is  general 
and  special.  tJndcr  the  general  demurrer  it 
Is  said  that  the  complaint  does  not  allege  that 
the  notice  of  lien  described  the  property 
sought  to  be  affected  by  the  lien,  nor  the 
terms,  time  given,  and  conditions  of  the  con- 
tract. The  complaint  fully  described  the 
property  as  the  westerly  82%  feet  of  lot  9  In 
block  F  of  the  Mott  tract,  and  Identified  It 
as  that  upon  which  the  building  whereon  the 
work  was  donte  was  situated,  and,  after  stat- 
ing the  work  agreed  to  be  done,  stated  the 
amount  to  be  paid,  and  that  it  was  agreed 
to  be  paid  upon  completion  of  the  work;  and, 
In  addition  to  these  allegations,  which,  we 
tblnk,  were  sufficient,  a  copy  of  the  notice  of 
lien  was  attached  to  and  expressly  made  part 
of  the  complaint,  and  became  part  of  its  alle- 
gations; "for  there  can  be  no  difference  be- 
tween setting  forth  such  instrument  in  the 
body  of  the  pleading  and  in  annexing  It  as  an 
exhibit,  and  making  it  a  part  of  the  pleading 
by  proper  reference.  In  each  case  the  copy 
is  a  part  of  the  pleading.  The  only  differ- 
ence is  in  the  arrangement  or  sequence  of 
the  parts,  and  this  difference  is  entirely  un- 
important upon  the  question  whether  the 
pleading  states  a  cause  of  action."    I^ambert 


V.  Haskell,  80  Cal.  612,  22  Pac.  328;  Ward  v. 
Clay,  82  Cal.  50«,  23  Pac.  50,  227.  See,  also, 
the  concurring  opinion  of  Mr.  Justice  Temple 
In  Society  v.  Thornton,  127  Cal.  577,  60  Pac. 
37. 

The  first  specification  of  ambiguity  is  to 
the  effect  that  it  cannot  be  determined  wheth- 
er the  contract  was  made  by  Mr.  Kessler,  or 
Mrs.  Kessler,  or  by  both.  It  expressly  alleg- 
ed that  the  contract  was  made  "with  the 
said  defendant  W.  J.  Kessler,"  and  the  same 
statement  is  made  in  the  notice  of  Hen.  It 
is  also  specified  that  the  complaint  Is  am- 
biguous In  that  it  cannot  be  ascertained 
whether  Mrs.  Kessler  is  sought  to  be  held 
under  an  alleged  contract  made  with  her.  or 
on  account  of  some  interest  she  has  in  the 
land.  It  was  expressly  alleged  that  Mr.  and 
Mrs.  Kessler  are  the  owners,  and  there  is  no 
Intimation  that  the  wife  was  a  party  to  the 
contract  otherwise  than  that  she  assented  to 
It  The  next  specification  is  a  repetition  of 
the  first  above  noticed.  The  next  is  that  the 
complaint  is  ambiguous  and  uncertain  in  that 
the  allegations  in  the  complaint  are  Incon- 
sistent with  the  exhibit  attached  to  It;  but 
in  what  respect,  or  in  what  particular,  Is  not 
specified.  When  the  notice  of  lieu  was  offer- 
ed in  evidence  by  the  plaintiff,  defendant  ol)- 
Jected  on  the  ground  "that  it  was  Incompe- 
tent, irrelevant,  and  immaterial,  and  that  it 
was  a  variance  from  the  allegation  of  the 
complaint,— no  such  lien  having  been  pleaded, 
and  no  contract  set  out  In  the  complaint  such 
as  Is  described  or  attempted  to  be  described 
In  said  lien."  This  objection  did  not  point 
out  to  the  court  wherein  a  variance  existed, 
or  was  supposed  to  exist 

Nor  do  we  think  there  Is  in  fact  any  vari- 
ance between  the  contract  stated  in  the  com- 
plaint and  that  stated  in  the  notice  of  lien. 
The  contract  was  oral,  the  proposition  and 
specifications  being  memoranda.  The  propo- 
sition made  by  plaintiff  was  to  do  the  work 
for  $138,  "ahirm  bell  and  battery  not  In- 
cluded." This  proposition  was  accepted  by 
defendant.  The  reference  to  the  alarm  bell 
shows  that  there  had  been  previous  conversa- 
tions, in  which  an  alarm  bell  was  spoken  of, 
and  the  evidence  confirms  the  inference. 
The  lien  filed  was  for  $138,  the  amount  or  val- 
ue of  the  work  stated  In  the  proposition  (the 
alarm  bell  and  battery  not  Included),  less  $5 
paid  on  account.  At  the  conclusion  of  plain- 
tiff's evidence  In  chief  the  defendants  moved 
for  a  nonsuit  on  the  ground  that  the  evi- 
dence was  not  sufilcieut  to  show  that  the 
work  was  done  according  to  the  specification 
and  contract  set  out,  and  on  the  further 
ground  that  there  was  no  testimony  tending 
to  prove  the  contract  set  out  in  the  complaint. 
This  motion  was  properly  denied.  It  was  but 
a  restatement  of  appellant's  contention  as  to 
the  supposed  variance  between  the  complaint 
and  the  notice  of  lien.  In  the  transcript  there 
are  several  specifications  of  alleged  insuffi- 
ciency of  the  evidence  to  support  the  findings, 
though  but  one  of  them  Is  noticed  In  appel- 
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laut's  brief.  The  court  found,  In  substance, 
that  plaintiff  fully  completed  the  work  ac- 
cording to  the  terms  of  the  contract;  and  It 
is  contended  that  this  finding  Is  not  Justified, 
because  the  plaintiff  did  not  put  in  said  elec- 
tric alarm  bell.  Upon  this  point  the  plaintiff 
testified  that  defendant  directed  him  not  to 
put  In  the  alarm  bell,  saying  he  would  not 
pay  for  it;  while  the  defendant  testlQed  that 
the  cost  of  the  alarm  bell  was  included  In  the 
proposed  sum  of  $138.  Upon  this  state  of  the 
evidence  the  finding  cannot  be  disturbed.  I 
advise  that  the  judgment  and  order  be  affirm- 
■ed. 

We  concur:    CHIPMAN.  C;    GRAY,  Q 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
-dei  are  affirmed. 


(131  Cal.  316) 

PEACHY  T.  WITTER  et  al.    (L.  A.  782.) 

(Supreme  Court  of  California.     Jan.  4,  1001.) 

MORTGAGES— AGREEMENT  TO  EXTEND  TIMB 
OP  PAYMENT— WANT  OF  CONSIDERATION- 
ATTORNEY'S  FEES  —  FORECLOSURE  SUIT  — 
BILL  —  EVIDENCE  —  ADMISSIBILITY  —  AD- 
JOURNMENT—INTERVENTION. 

1.  A  description  of  property  in  a  bill  to  fore- 
■close  a  mortgage  aa  lot  18.  block  16,  in  the  city 
-of  E.,  county  of  S.,  state  of  C,  as  per  map  of 
said  city  in  the  office  of  the  county  recorder  of 
said  county,  ia  not  so  uncertain  as  to  render 
the  complaint  demurrable. 

2.  Where  there  is  a  confiict  as  to  the  making 
of  an  agreement  extending  a  note,  a  finding 
will  not  be  reversed  on  appeal. 

3.  A  promise,  mude  without  consideration,  to 
extend  the  time  of  payment  of  a  note,  does  not 
prevent  suit  thereon  within  such  time. 

4.  Where  an  attorney  for  defendant  states 
that  be  is  a  witness,  and  requests  an  adjourn- 
ment until  afternoon,  to  secure  the  presence 
of  his  associate  counsel,  who  was  detained  by 
sickness  in  his  family,  the  cause  will  not  be  re- 
versed for  a  refusal  to  grant  such  request, 
where  it  is  not  shown  that  all  defenses  were 
not  fully  presented. 

5.  Wliere  a  note  containing  an  agreement  for 
attorney's  fees  ia  secured  by  a  mortgage,  it  is 
proper  to  grant  attorney's  fees  on  foreclosure. 

6.  Where  a  mortgagee  offers  to  settle  a  cause 
on  the  payment  of  the  principal,  and  after- 
wards brings  foreclosure,  a  letter  from  the 
mortgagor  accepting  such  offer  after  suit  was 
commenced  is  not  admissible. 

7.  Where  there  is  no  consideration  for  an 
agreement  to  settle  a  debt  secured  by  a  mort- 
gage for  less  than  the  amount  due,  evidence  of 
such  agreement  is  not  admissible  in  a  foreclo- 
sure snit. 

8.  Where  the  intervener  in  a  mortgage  fore- 
closure suit  contends  that  a  decree  in  favor  of 
the  complainant  would  cloud  his  title,  but  bis 
affidavit  does  not  disclose  the  date  of  his  title 
or  the  nature  of  his  ownership,  it  is  not  error 
to  deny  the  intervention. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Luis  Obispo 
•county;  E.  P.  Unangst,  Judge. 

Bill  by  William  T.  Peachy  against  G.  F. 
Witter,  Jr.,  and  others  for  the  foreclosure 
of  a  mortgage.  From  a  Judgment  in  favor  of 
plaintiff,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial,  defendants  appeaL  Af- 
firmed. 


a  Graves  and  O.  F.  Witter,  Jr.,  for  ap- 
pellants.   W.  H.  Spencer,  for  respondent 

GRAY,  C.  The  defendants  appeal  from  a 
Judgment  against  them  and  from  an  order 
denying  their  motion  for  a  new  trial  in  a 
suit  brought  by  plaintiff  on  a  promissory 
note  for  $400,  besides  Interest,  and  to  fore- 
close a  mortgage  given  to  secure  said  note. 
There  Is  also  an  appeal  from  an  order  deny- 
ing one  Charles  Orendorff  the  right  to  inter- 
vene. 

1.  Appellants  contend  that  the  description 
of  the  premises  alleged  to  be  mortgaged,  as 
it  appears  in  the  complaint,  is  uncertain,  and 
for  that  reason  the  demurrer  to  the  complaint 
for  uncertainty  should  have  been  sustained. 
A  part  of  the  property  Included  In  the  mort- 
gage, as  appears  from  the  complaint,  was  de- 
scribed as  lot  18  of  block  16  of  the  city  of  EI 
Paso  de  Kobles,  county  of  San  Luis  Obispo, 
state  of  California,  as  per  map  of  said  city 
on  file  In  the  office  of  the  county  recorder 
of  said  county.  This  description  Is  undoubt- 
edly plain  and  certain;  and,  as  to  the  descrip- 
tion of  the  rest  of  the  property  -included  In 
the  mortgage,  while  It  Is  not  as  certain,  per- 
haps, as  it  should  have  been,  yet  it  appears 
from  the  subsequent  course  of  the  case  that 
the  appellant  understood  Just  what  land  was 
meant  by  the  description,  and  was  not  misled 
or  even  inconvenienced  in  any  way  In  mak- 
ing his  defense  on  account  of  any  uncertainty 
In  the  description  of  the  premises  contained 
in  the  complaint  There  was  not  any  error, 
therefore,  in  overruling  the  said  demurrer 
that  should  lead  to  a  reversal  of  the  Judg- 
ment 

2.  Appellants'  next  contention  is  that  the 
action  was  prematurely  brought,  for  the  rea- 
son that  the  agent  of  plaintiff,  acting  within 
his  authority  and  on  behalf  of  his  principal, 
by  oral  agreement  extended  the  time  for  the 
payment  of  the  note  for  a  reasonable  time, 
which  reasonable  time  did  not  expire  nntll 
after  the  date  on  which  the  action  was  be- 
gun. There  is  a  confiict  in  the  evidence  as  to 
whether  the  agent  made  such  an  agreement 
and  for  that  reason  the  finding  of  the  court 
contrary  to  the  contention  of  defendants 
should  not  be  disturbed.  Again,  if  there  was 
any  such  an  agreement  for  extension  of  time 
as  dalmed,  it  was  made  without  any  consid- 
eration therefor,  and  Is  a  mere  nudum  pac- 
tum, and  cannot  be  enforced.  Hughes  t.  Da- 
vis, 40  Cal.  117. 

3.  On  the  calling  of  the  case  for  trial  one 
of  the  defendants,  who  had  signed  the  an- 
swer as  one  of  the  attorneys,  stated  that  he 
was  a  witness  in  the  case,  and  desired  the 
presence  of  his  associate  counsel,  who  was 
absent  on  account  of  sickness  in  his  family, 
and  asked  that  the  case  go  over  until  afteis 
noon,  when  his  said  associate  could  possibly 
be  present  The  court  denied  the  request 
We  here  repeat  what  was  said  by  the  conrt 
In  Bank  v.  Chester,  5.5  Cal.  49:  "Granting  or 
refusing  a  continuance  on  account  of  the  ab- 
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sence  of  counsel  Ib  a  matter  which  rests 
largely.  If  not  wholly,  In  the  discretion  of 
the  court,  and  we  cannot  see  that  there  was 
any  abuse  of  discretion  In  this  case."  The 
case  was  tried  before  the  court  without  a 
}ury.  The  defendants  were  represented  at  the 
trial  by  one  of  their  attorneys  of  record,  and 
apparently  their  defenses  were  presented  for 
all  they  were  worth.  We  see  no  error  in  the 
refusal  of  the  court  to  continue  the  case. 

4.  The  complaint  set  out  a  copy  of  the  note 
In  suit,  which  contained,  as  a  part  thereof,  a 
prorlalon  for  a  reasonable  attorney's  fee.  It 
was  also  alleged  in  the  com^daint  that  the 
mortgage  was  given  "to  secure  the  payment 
of  said  note."  These  allegations  of  the  com- 
plaint are  found  by  the  court  to  be  true,  and 
such  flndlng  Is  supported  by  the  evidence. 
The  agreement  for  an  attorney's  fee,  there- 
fore, appears  to  have  been  secured  by  the 
mortgage,  and  It  was  proper  to  so  treat  it  in 
the  decree  of  foreclosure.  Bank  ▼.  Goldtree 
{Cal.)  61  Pac.  785. 

5.  A  letter  was  offered  in  evidence,  dated 
February,  1S99,  written  by  defendant  Witter, 
Jr.,  some  days  after,  the  action  was  begun, 
and  purporting  to  accept  a  proposition  of 
plaintiff,  theretofore  made,  to  the  effect  that 
be  (plaintltO  would  release  the  mortgage  on 
payment  of  the  principal  of  bis  note.  This 
letter  was  properly  excluded  for  two  rea- 
sons: First,  because  it  was  written  too  late 
to  constitute  an  acceptance  of  the  alleged 
offer  of  plaintiff,  as  the  said  offer  had  been 
revoked  by  the  commencement  of  the  action; 
and,  second,  this  letter,  as  well  as  the  other 
evidence  touching  an  agreement  to  take  less 
tban  the  whole  amount  due  the  plaintiff, 
was  Immaterial,  because  It  appeared  that 
there  was  no  consideration  for  any  such  an 
agreement.  An  agreement  to  take  less  than 
the  full  amount  of  a  claim,  made  after  the 
same  is  due,  must  have  a  new  consideration 
t»  supi)ort  It,  or  such  agreement  cannot  be 
enforced.  There  was  no  error  in  the  exdu- 
Blon  by  the  court  of  evidence  offered  hy  ap- 
pellants. 

0.  Orendorff  seeks  to  Intervene  in  the  ac- 
tion for  the  reason,  as  stated  on  his  behalf, 
•that  a  part  of  the  premises  described  In  said 
complaint  Is  the  property  of  said  Chas.  Oren- 
dorff." and  "that  if  judgment  were  rendered 
In  this  action  pursuant  to  said  complaint, 
and  the  property  sold  as  described  In  said 
complaint,  it  would  cloud  the  title  of  the  snld 
Ghas.  Orendorff."  Orendorff  presented  no 
complaint  In  intervention  to  the  court,  and  he 
does  not  disclose  the  date  of  his  title  or  the 
nature  of  bis  ownership  In  the  affidavit  filed 
on  bis  behalf.  From  the  meager  showing 
made.  It  was  Impossible  for  the  court  to  de- 
termine that  his  title  was  one  that  could  be 
litigated  In  a  suit  for  foreclosure.  The  bur- 
den was  on  him  to  show  that  his  was  a  prop- 
er case  for  Intervention.  It  appears  to  be 
the  settled  law  that  an  adverse  claim  to  the 
land  in  opposition  to  the  mortgagor  and  mort- 
^gee  cannot  be  tried  in  the  equitable  action 


of  foreclosure.  Williams  t.  Cooper,  124  CaL 
666,  57  Pac.  577;  Murray  v.  Etchepare  (Cal.) 
61  Pac.  930.  On  the  showing  made,  the  court 
properly  denied  the  Intervention. 

The  other  points  urged  by  appellants  are 
not  of  sufficient  importance  to  require  special 
notice.  We  advise  that  the  judgment  and 
orders  appealed  from  be  affirmed. 

We  concur:    OHIPMAN,  O.;   SMITH,  C 

PER  CURIAM.  For  the  reasons  given  la 
de  foregoing  opinion,  the  judgment  and  ot- 
ders  appealed  from  are  affirmed. 


(131  Cal.  291) 

In  re  LUFKIN'S  ESTATE.     (Sac.  825.)  > 

(Supreme  Ooart  of  Oalifomia.     Jan.  8,  1901.) 

EXECUTORS  AND  ADMINISTRATORS— ALLOW- 
ANCB  TO  WIDOW  — TRIAL,  COURT  —  DI8CRB- 
TION  —  WIlii  —  CONSTRUCTION  —  LEGACY  — 
BLECTION. 

1.  Where  decedent's  estate  consisted  of  per- 
sonal property  worth  $0,500,  and  his  widow 
had  property  of  her  own  which  produced  an  in- 
come of  $204  per  annum,  an  allowance  of  $40 
per  month  to  the  widow,  pending  administra- 
tion, will  not  be  disturbed  as  unreasonable,  or 
as  constituting  an  abuse  of  discretion  on  the 
'part  of  the  trial  court. 

2.  Where  testator,  whose  estate  consisted  en- 
tirely of  personal  property,  devised  $1,000  to 
his  widoWj  on  the  payment  of  which  she  was 
to  relinquish  all  further  claim  on  his  estate, 
the  widow  was  entitled  to  an  allowance  ptod- 
iug  administration  of  the  estate,  since  her  eleo- 
tion  between  the  legacy  and  an  allowance  was 
not  to  be  exercised  until  payment  of  the  leg- 
acy. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Sacramento  coun- 
ty; Joseph  W.  Hughes,  Judge. 

Application  by  the  widow  of  D.  T.  Lufkin, 
deceased,  for  a  monthly  allowance  out  of  the 
estate  pending  administration.  From  an  or- 
der granting  the  allowance,  certain  heirs  ap- 
peal.   Affirmed. 

Holi  &  Dunn  and  A.  It.  Shinn,  for  appel- 
lants.   Albert  M.  Johnson,  for  respondent 


SMITH,  C.  Appeal  from  order  making  al- 
lowance to  widow  of  deceased  of  $40  per 
month  for  maintenance  pending  administra- 
tion. The  application  was  contested  by  the 
daughters  and  the  children  of  a  deceased  son 
of  a  former  marriage.  The  grounds  of  oppo- 
sition were  (1)  that  the  widow  had  separate 
property  sufficient  for  her  maintenance;  (2) 
that  there  was  no  property  in  the  estate  from 
which  the  allowance  could  be  paid;  and  (3) 
that  under  the  will  of  the  deceased  she  was 
put  to  her  election  between  her  right  to  fami- 
ly allowance  and  the  legacy  bequeathed  her. 

The  estate  consists  of  a  note  and  mortgage 
of  the  value  of  between  $7,000  and  $8,000, 
held  by  the  California  State  Bank  as  security 
for  an  Indebtedness  of  the  deceased  amount- 
ing, at  the  date  of  hearing,  to  $2,500.  The 
widow.  It  appears,  has  property  of  her  own 

*  Rehearing  denied  February  t,  UOL 
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amounting  to  something  over  $3,000,  consist- 
ing of  $1,621  In  bank,  and  the  balance  In  sol- 
vent promissory  notes,  and  she  has  also  the 
Interest  for  life  on  $2,000,  her  Income  being 
$2(M.73  per  annum.  With  regard  to  the  first 
point,  this  court  cannot  say  that  the  separate 
property  of  the  widow  was  sufficient  for  her 
maintenance.  Nor  can  It  entertain  the  ques- 
tion whether  It  was  the  duty  of  the  court  be- 
low to  consider  the  separate  prc^erty  of  the 
widow  In  fixing  her  allowance;  for  there  Is 
nothing  in  the  record  to  show  whether  it  did 
consider  it  or  not  And,  whether  it  did  or  did 
not  consider  it,  this  court  cannot  say  that 
the  allowance  was  not  reasonable,  or  that  it 
was  more  than  was  necessary  for  the  main- 
tenance of  the  widow.  By  the  provisions  of 
section  1466,  Code  Civ.  Proc,  the  function  of 
determining  those  questions  is  vested  in  the 
lower  court,  and,  from  the  nature  of  the  case, 
must  rest  largely  In  the  discretion  of  the 
court.  With  that  discretion.  If  not  exercised 
on  erroneous  principles,  we  cannot,  unless  in 
extreme  cases.  Interfere.  The  only  point  to 
be  considered,  therefore,  is  as  to  the  construc- 
tion of  the  will. 

The  provision  of  the  will  In  question  Is: 
"I  give,  devise,  and  bequeath  to  my  wife, 
Lucy,  the  sum  of  one  thousand  dollars  ($1,-. 
000),  on  the  payment  of  which  one  thousand 
dollars  she  relinquish  all  further  claim  to 
my  estate."  By  other  bequests  the  whole  of 
the  testator's  estate  was  disposed  of.  The 
term  "claim,"  in  its  usual  and  proper  sense. 
Is  broad  enough  to  include  the  statutory  claim 
or  right  of  the  widow  to  an  allowance  from 
the  estate  of  the  testator,  and,  wheic  a  differ- 
ent Intention  is  not  manifested  by  the  con- 
text, must  be  so  construed.  Code  Civ.  Proc. 
S  16.  It  was  doubtless  so  understood  and  in- 
tended by  the  testator  here,  and  this  inten- 
tion Is  the  more  manifest  from  the  fact  that 
there  was  no  community  property  or  real  es- 
tate from  which  a  homestead  could  be  allot- 
ted, and  In  fact  nothing  to  which  the  term 
could  apply,  except  the  claim  to  family  allow- 
ance. The  bequest  Is,  therefore,  to  be  con- 
strued as  conditional  on  the  relinquishment 
of  the  claim  of  allowance  for  maintenance, 
and  the  widow  is  thus  put  to  her  election  be- 
tween the  two.  The  case  also  comes  within 
the  reason  of  the  rule  "that  he  who  accepts  a 
Iteneflt  under  a  *  *  *  will  must  adopt  the 
whole  contents  of  the  Instrument,  conform- 
ing to  all  its  provisions,  and  renouncing  every 
right  Inconsistent  with  It."  IJarm.  Wills, 
385;  Story,  Eq.  Jur.  S{  1075,  1076;  Morrison 
r.  Bowman,  29  Cal.  316;  In  re  Stewart's  Es- 
tate, 74  Cal.  98,  15  Pac.  445;  In  re  Smith's 
Estate,  108  Cal.  115.  40  Pac.  1037;  Etcbe- 
bome  T.  Auzcrais,  45  CaL  121;  Eproson  t. 
Wheat,  53  Cal.  715. 

As  to  the  time  the  election  Is  to  be  exer- 
cised, the  will  is  equally  clear.  It  is  to  be 
exercised  only  "on  the  payment"  of  the  lega- 
C}-.  Until  then  the  widow  is  entitled  to  the 
enjoyment  of  her  statutory  rights,  and  to  the 


allowance  made  to  her  thereunder.    I  advise 
that  the  order  appealed  from  be  affirmed. 

We  concur:    GRAY,  C;   CHIPMAN,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  appealed 
from  is  affirmed. 


(131  Cal.  2»n 

HIGGINS  et  al.  v.   CITY   OF   SAN  DIB30 

et  al.    (li.  A.  724.) 

(Supreme  Court  of  California.     Jan.  3,  1901.) 

MUNICIPAL  CORPORATION— LEASE  OP  WATER 
PLANT  —  PAy.MENT  FOR  USE  —  PARTICULAR 
FUNDS  —  SURPLUS  —  FUNDS  DEPOSITED  IN 
BANK— FAILURE  OF  BA.NK— TREATMENT  OP 
FUNDS— PRIORITY  OP  CLAIMS— OPERATING 
EXPENSES— PAYMENT  —  LEGALITY  —  WATER 
COMMISSIONERS  —  APPOINTMENT  —  SALARY 
— OB^IERAL  FUND— STREET  FUND— STREEJT- 
BPRINKLINO  FUND. 

1.  Const,  art.  11,  i  18,  provides  that  no  city 
shall  incur  any  indebtedness  in  any  manner  or 
for  any  purpose  exceeding  in  any  year  the  rev- 
enue provided  for  it  for  such  year,  without  the 
assent  of  two-thirds  of  the  qualified  electors. 
Act  March  10,  1889  (Mnnicipal  Charters  Act) 
a  11,  12  (St.  1889,  p.  65S),  sabstnntiaily  re- 
enacts  the  provision  of  the  constitution.  Sec- 
tion 9  (page  707)  establishes  a  "  'fire  depart- 
ment fund,'  on  which  all  warrants  must  be 
drawn  for  fire  department  supplies  and  ex- 
penses whatsoever,  and  a  number  of  oth^r 
funds,  with  lilie  directions  as  to  warrants,  con- 
cluding with  a  provision  that  the  percentage  of 
each  annual  tax  levy  shall  be  named  for  each 
fund,  and  the  whole  amount  of  taxes  and  rev- 
enue apportioned  to  the  several  funds  accord- 
ingly, and  that  no  transfer  shall  be  made  from 
one  fund  to  another  except  as  otherwise  pro- 
vided by  the  charter,  unless  by  vote  of  the 
common  council,  and  in  no  case  shall  any  mon- 
eys be  transferred  from  the  school  or  library 
funds  to  any  other  fund.  Section  10  (page  70S| 
apportions  fines  to  the  police  department  and 
street  funds.  Section  11  (page  70S)  requires 
officers  collecting  city  moneys  to  malie  monthly 
statements  to  the  auditor,  and  pay  such  mon- 
eys to  the  treasurer;  the  auditor  to  apportiuu 
such  moneys  to  the  various  funds  to  which  tht-y 
belong.  Section  5  (page  705)  directs  the  man- 
ner of  apportionment  of  the  moneys,  and  of 
drawing  warrants  for  salaries  and  bills  al- 
lowed by  the  auditing  committee.  Sections  1 
and  2  (page  704)  relate  to  the  duties  of  the  au- 
diting committee,  requiring  that  they  designatf 
the  fund  from  which  claims  shall  be  paid.  Sec- 
tions 1  and  2  (page  69(>)  declare  that  the  audit- 
or shall  prepare  an  estimute  of  the  probable  ne- 
cessities for  the  city  for  the  current  fiscal  year, 
and  show  the  revenue  anticipated  and  the  prolt- 
able  expenditures,  when  the  council  shall  fix  a 
tax  rate  sufficient  to  raise  the  necessary  funds. 
Ord.  San 'Diego,  No.  128,  estnblislied  a  water 
fund;  section  9  of  the  ordinance  providing 
that  salaries  and  expenses  of  ail  Icinds  connect- 
ed with  the  water  department  should  be  paid 
from  such  fund.  Belti,  that  a  water  company 
which  leased  its  plant  to  the  city  of  San  Diep> 
could  enforce  payment  for  the  use  of  such 
plant  out  of  the  surplus  of  any  funds  of  such 
city  left  at  the  end  of  a  fiscal  year  after  pay- 
ment of  claims  chargeable  to  the  same,  wucre 
the  water  and  general  funds,  which  were 
primarily  liable,  were  exhausted. 

2.  A  bank  in  which  the  city  of  San  Diego  de- 
posited funds  of  the  fiscal  year  of  1891  failed, 
but  the  city's  booivs  showed  these  funds  as 
cash  in  the  treasury  for  two  years  thereafter, 
when  a  fictitious  account  was  entered  on  tbf 
books,  wiping  out  the  fund.    Part  of  the  fund 
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was  recovered  by  gait,  and  there  was  no  show- 
ing that  more  conld  not  .be  realized.  B^d,  that 
in  an  action  against  the  city  by  a  water  com- 
pany which  had  leased  ita  plant  to  such  city 
for  the  fiscal  year  of  1S91  for  the  use  of  such 
plant,  the  funds  primarily  liable  for  such  use 
being  exhausted,  the  whole  amount  of  the  de- 
posited fund  must  be  treated  as  in  the  treas- 
ury for  the  fiscal  year  181)1,  for  the  purpose  of 
fixing  the  amount  of  plaintiff's  judgment,  and 
not  merely  the  amount  recovered  from  the 
bank,  since  it  constituted  a  part  of  the  funds 
raised  to  meet  legitimate  claims. 

3.  Act  March  16,  1889  (Municipal  Charter 
Act),  gave  no  priority  of  right  among  claim- 
ants against  the  city,  dependent  on  the  order 
of  time  in  which  liabilities  are  incurred,  so  far 
as  the  city's  different  funds  were  concerned, 
except  as  to  the  water  fund,  in  regard  to  which 
it  was  provided  that  the  salaries  of  the  water 
commissioners  and  expenses  of  operating  the 
water  plant  should  be  paid  before  payment  of 
the  monthly  rental.  Held,  that  payments  on 
claims  accruing  subsequent  to  those  of  a  water 
company  which  leased  a  water  plant  to  the 
city  of  San  Diego,  out  of  the  water  fund,  were 
not  illegal,  and  might  properly  be  deducted 
from  the  amount  the  company  should  recover. 

4.  Though  a  lease  of  a  water  plant  by  a 
city  is  void,  the  city  is  liable  for  the  use  there- 
of; but  payment  of  the  operating  expenses 
of  snch  plant  by  the  city  is  not  illegal,  and  the 
water  company  cannot  recover  such  moneys 
paid  out  of  the  water  fund  primarily  applicable 
to  its  claims  for  the  use  of  such  plant. 

5.  Under  St.  18S9,  p.  (504  (Municipal  Charter 
Act)  c.  6,  §§  1,  2,  authorizing  the  appointment 
of  water  commissioners  when  the  city  shall  be- 
come the  owner  of  any  water  supply  or  shall 
decide  to  construct  a  system  of  water  supply, 
the  city  may  appoint  water  commissioners,  at 
a  salary,  where  it  leases  a  water  plant,  smce 
the  word  "owner"  is  used  in  the  sense  that  the 
cit?  should  have  control  of  the  water  supply. 

6.  Where  a  city  pays  the  salary  of  the  city 
justice  out  of  the  general  fund,  instead  of  the 
salary  fund,  which  was  primacily  liable  there- 
for, before  a  demand  on  the  city  by  a  water 
company  for  payment  for  the  use  of  a  water 
plant  leased  to  such  city,  out  of  such  general 
fund,  snch  payment  is  not  an  illegal  diminution 
of  snch  fimd,  since  the  company  conld  look  to 
such  fund  only  at  the  end  of  the  fiscal  year. 

7.  The  street  fund  established  by  St.  1889, 
p.  707  (Municipal  Charter  Act),  from  which 
must  be  paid  all  expenses  for  street  repairs, 
sprinkling,  cleaning,  and  improvements  for 
which  other  provision  is  not  made,  and  high- 
way and  bridge  repairs,  and  the  street-sprin- 
kling fund  established  by  ordinance,  out  of 
which  water  used  in  street  sprinkling  was  paid 
for,  as  well  as  labor  in  doing  so,  are  not  prima- 
rily liable  for  the  claim  of  a  water  company 
against  the  city  for  the  use  of  a  water  plant. 

GommisBioners'  decisioa  In  bank.  Ap- 
peal from  superior  court,  San  Diego  county; 
£.  S.  Torrance,  Judge. 

Action  by  T.  J.  Higglns  and  others  against 
the  city  of  San  Diego  and  others  and  the  San 
I>iego  Water  Company.  From  a  Judgment  in 
faTor  of  the  city  on  the  water  company's 
cross  complaint  and  the  city's  answer  there- 
to, plaintiffs  having  withdrawn,  defendant 
water  company  appeals.    Reversed. 

Works  &  Works  and  Works  &  Lee,  for  ap- 
pellant H,  E.  Doolittle,  City  Atty.,  for  re- 
spondents. 

CHIPMAX,  C.  Plaintiffs  brought  this  ac- 
tion, as  taxpayers  of  the  city  of  San  Diego, 
to  set  aside  a  contract  of  lease  between  the 


said  city  and  defendant  water  company. 
The  case  was  tried  on  the  cross  complaint  of 
the  water  company  and  the  answer  of  the  de- 
fendant city  thereto,  the  plaintiffs  having 
withdrawn  from  the  action.  The  court  found 
that  the  lease  in  question  was  void,  and 
that  the  company  was  not  entitled  to  recover 
the  reasonable  value  of  the  use  of  Its  prop- 
erty by  the  city,  nor  was  it  entitled  to  dam- 
ages for  that  breach  of  the  contract.  On  ap- 
peal the  decision  of  the  lower  court  was  af- 
firmed as  to  the  Invalidity  of  the  contract 
of  lease,  but  the  court  held  that  the  company 
was  entitled  to  recover  the  reasonable  value 
of  the  use  of  its  plant  and  water.  Higglns 
V.  Water  Co.,  118  Cal.  524,  45  Pac.  824.  On 
rehearing,  as  to  the  form  of  Judgment,  the 
court  held  that  the  company  was  entitled  to 
an  "ordinary  general  judgment  for  whatever 
amount  shall  be  found  due  it,  without  any 
direction  as  to  the  revenues  out  of  which 
the  judgment  shall  be  satisfied."  The  direc- 
tions given  to  guide  the  trial  court  will  be 
better  understood  from  the  following  excerpt 
from  the  court's  opinion  on  the  rehearing: 
"We  cannot  direct  the  superior  court  to  enter 
a  judgment  upon  the  findings  for  the  reason- 
able value  to  the  city  of  the  use  of  the  wa- 
ter company's  plant  and  of  the  water  sup- 
plied, because  it  does  not  appear  that  the 
claims  of  the  water  company  all  accrued  at 
a  time  when  there  were  unappropriated  rev- 
enues to  meet  them;  and  It  will  be  neces- 
sary for  the  court  to  ascertain,  as  the  basis 
of  its  Judgment  against  the  city,  Just  when 
the  claims  of  the  water  company  for  the  rea- 
sonable value  of  use  aforesaid,  etc.,  equaled 
the  amount  of  unappropriated  revenues  for 
respective  fiscal  years  during  which  the 
city  had  the  use  of  the  water  company's 
plant.  Claims  for  the  use  of  plant  and  the 
value  of  water  supplied  after  such  time  are 
like  other  claims  upon  exhausted  revenues. 
They  are  void,  and  will  not  warrant  a  Judg- 
ment of  any  character."  118  Cal.  528,  50 
Pac.  671.  At  the  first  trial  the  lower  court 
found  the  reasonable  value  of  the  use  of  the 
plant  and  water  per  month;  and  at  the  setv 
ond  trial  evidence  was  given  of  the  pay- 
ments made  from  time  to  time  on  account, 
and  the  money  in  the  treasury  to  the  credit 
of  the  various  funds  at  the  end  of  each 
montb,  and  also  showing  the  amounts  ac- 
cruing and  unpaid  each  month  during  the 
time  the  plant  was  held  by  the  city.  The  pe- 
riod of  use  was  from  June  1,  1801,  to  March 
7,  1893.  In  ascertaining  the  unappropriated 
revenues  to  meet  the  water  company's  claims, 
the  trial  court  found  that  there  were  but 
two  funds  provided  by  the  city  which  were 
applicable  to  their  payment,  to  wit,  the  wa- 
ter fund  and  the  general  fund;  that  there 
was  no  money  In  either  of  these  funds,  when 
the  unpaid  claims  of  the  comx)any  accrued, 
available  for  their  payment  for  the  year  1801; 
that  there  was  to  the  credit  of  these  two 
funds  for  the  year  1802,  available  for  the 
payment  of  the  company's  claims  for  that 
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yeat,  only  the  sum  of  $5,421.29;  that  for  the 
year  1803  there  was  available,  in  addition  to 
payments  made,  the  further  sum  of  $3,097.22 
to  the  credit  of  said  two  funds.  This  sum 
was  sufficient  to  pay  In  full  the  balance  due 
for  1893.  Upon  these  findings  the  court  gave 
Judgment  against  the  city  for  the  sum  of 
$11,418.51,  leaving  quite  a  large  sum  unpro- 
vided for.  From  this  Judgment  the  water 
company  appeals. 

The  constitutional  provision  Involved  is 
section  18,  art  11:  "No  county,  city,  »  •  • 
shall  Incur  any  Indebtedness  or  liability  in 
any  manner,  or  for  any  purpose,  exceeding  in 
any  year  the  Income  and  revenue  provided 
for  It  for  such  year  without  the  assent  of 
two-thirds  of  the  qualified  electors,"  etc.  Ap- 
pellant's contention  Is  that  all  contracts  or 
liabilities  Incurred  by  the  city  during  any 
fiscal  year  are  valid  and  binding  up  to  the 
amount  of  the  revenues  of  the  year,  and  that 
it  is  only  contracts  made  or  liabilities  Incur- 
red after  that  time  or  beyond  the. revenue  for 
the  year  that  are  void.  Applied  practically, 
the  contention  Is  that  there  were  certain 
funds  primarily  applicable  to  the  payment  of 
the  company's  claims,'  to  wit:  (1)  The  gen- 
eral fund,  the  street  fund,  the  street-sprink- 
ling fund,  and  the  water  fund;  and  (2)  that 
of  all  other  funds,  except  possibly  the  school 
fund,  all  surplus  remaining  on  hand  at  the 
end  of  the  fiscal  year  In  each  fund,  after  pay- 
ing the  liabilities  chargeable  against  that 
fund,  must  be  applied  to  the  payment  of  ^^ 
general  liabilities  of  the  city  for  that  fiscal 
year  before  being  carried  forward  to  the  next 
year.  This  is  the  principal  question  present- 
ed by  the  appeal,  and  we  give  appellant's 
statement  of  Its  position  still  further,  as  fol- 
lows: Conceding  that  moneys  apportioned 
to  any  fund  cannot  be  used  for  any  other 
puri)ose  until  the  object  for  which  it  has 
been  apportioned  has  been  accomplished,  the 
learned  counsel  say:  "But  what  we  Insist 
upon  is  that  when  the  object  for  which  It 
has  been  apportioned  has  been  accomplished, 
by  meeting  all  the  claims  specially  charge- 
able to  that  fund,  the  surplus  is  applicable 
to  the  payment  of  other  debts  or  liabilities 
of  that  year,  and  cannot  be  carried  over  into 
another  year,  leaving  debts  of  the  present 
year  unpaid."  If  the  municipal  revenues 
were  all  thrown  into  a  general  fund,  out  of 
which  all  Claims  could  be  paid  to  the  limit  of 
such  revenues,  the  solution  would  be  much 
simplified.  But  this  is  not  the  case.  Under 
the  charter  of  the  city  there  are  certain  des- 
ignated funds,  and  the  charter  requires  the 
revenues  raised  by  taxation  and  from  other 
sources,  such  as  licenses,  fines,  etc.,  to  be 
apportioned  to  these  various  funds.  In  a 
series  of  cases,  commencing  with  Gas  Co.  y. 
Brlckwedel,  62  Cal.  641,  this  court  has  decid- 
ed that  no  Indebtedness,  shall  be  incurred 
(except  In  the  manner  stated  in  the  constitu- 
tion) exceeding  in  any  one  year  the  revenue 
actually  received  by  the  municipality;  1.  e. 
that  each  year's  Income  must  pay  each  year's 


liability,  no  part  of  which  shall  be  paid  out 
of  the  Income  of  any  future  year.  Other 
cases  dealing  with  this  provision  of  the  con- 
sUtutlon  are  Shaw  v.  Stater,  74  Cal.  258.  15 
Pac.  833;  Schwartz  ▼.  Wilson.  75  Cal.  502,  17 
Pac.  449;  Smith  v.  Broderick,  107  Cal.  644. 
40  Pac  1033;  Weaver  v.  City  and  County  of 
San  Francisco,  111  Cal.  319,  43  Pac.  972;  Mc- 
Bean  v.  City  of  Fresno,  112  Cal.  159,  44  Pac. 
358v  31  L.  R.  A.  794;  Bradford  ▼.  City  and 
County  of  San  Francisco,  112  Cal.  537,  44 
Pac  912;  and  this  present  case  (118  Cal.  524. 
45  Pac.  824,  50  Pac  670).  The  precise  ques- 
tion now  before  us,  as  applicable  to  municipal 
expenditures,  has  not,  we  believe,  been  de- 
cided. 

looking  to  the  language  of  the  constitu- 
tion, we  find  the  only  inhibition  to  be  that 
"no  •  •  •  city  •  •  •  shall  Incur  any 
Indebtedness  or  liability  •  •  •  exceeding 
In  any  year  the  Income  and  revenue  provided 
for  it  for  such  year,"  etc.  The  natural  and 
reasonable  construction  to  be  given  this  lan- 
guage Is  that  all  legitimate  indebtedness  of 
the  municipality  for  any  year  must  not  ex- 
ceed all  the  revenues  and  income  provided 
for  that  year,  and  all  Indebtedness  beyond 
such  provision  becomes  void,  and  cannot  be 
paid  out  of  the  funds  of  a  succeeding  year, 
or  at  all,  except  by  the  assent  of  two-thirds 
of  the  qualified  voters.  In  the  case  before 
us  there  were  moneys  of  considerable  amount 
at  the  close  of  one  or  more  years,  when  the 
company's  claims  accrued  and  were  present- 
ed, against  which  there  were  no  other  claims 
made.  These  moneys  had  been  distributed  to 
various  funds,  created  by  the  charter,  or  by 
the  council  pursuant  to  the  charter;  but 
because  the  company's  claims  were  not,  on 
their  face,  payable  out  of  any  one  of  these 
funds,  payment  was  refused,  and  these  sur- 
plus moneys  were  carried  over  into  the  next 
year,  and  paid  out  as  moneys  belonging  to 
the  particular  funds,  on  claims  accruing 
against  those  funds  during  the  succeeding 
year.  In  our  opinion,  there  Is  nothing  in  the 
constitution  forbidding  the  payment  of  the 
company's  claims  at  the  end  of  the  year  out 
of  any  revenue  on  hand  in  the  various  funds 
against  which  no  claims  existed  which  had 
accrued  that  year.  If  there  is  anywhere  any 
Inhibition  against  payment.  It  must  be  found 
in  the  municipal  charter,  or  in  some  legisla- 
tive provision  elsewhere  to  be  found.  We 
know  of  no  legislation  applicable  to  the  case, 
outside  of  the  municipal  charters  act  (Act 
March  16,  1889;  St  1889,  p.  643).  Sections 
11,  12,  p.  058,  and  section  12.  p.  709,  are  sab- 
stantially  re-enactments  of  the  constitutional 
provision,  and  tliore  is  nothing  In  these  sec- 
tions that  goes  further  than  to  provide  that 
no  liability  shall  be  Incurred  "during  any 
fiscal  year  that  cannot  be  paid  out  of  the  rev- 
enues provided  for  such  fiscal  year."  This 
fiscal  year  begins  January  1st,  "for  taxation, 
assessment  and  all  other  purposes."  St.  1889, 
p.  698.  If  any  provision  is  to  be  found  in  the 
I  act  reaching  the  question  now  here,  it  is 
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found  in  the  section  establishing  so-called 
"funds"  (Id.  p.  707),  or  other  sections,  a  sum- 
mary of  which  win  next  be  given.  Section 
9  reads:  "The  following  funds  are  hereby 
established:  (1)  'Fire  department  fund,'  up- 
on which  all  warrants  must  be  drawn  foe 
fire  department  supplies  and  expenses  what- 
soever." Then  follow  13  other  funds,  with 
like  directions  that  all  claims  pertaining  to 
the  particular  fund  must  be  paid  by  warrants 
drawn  on  that  fund.  The  section  contains  a 
g^eral  provision  as  follows:  "The  common 
4M>iuicll  may,  from  time  to  time,  establish 
snch  other  funds  as  they  may  deem  neces- 
sary, and  shall  establish  and  continue  in  force 
all  Interest  funds,  bond  funds,  bond  redemp- 
tion funds,  and  other  funds  now  or  hereafter 
established  for  the  payment  of  all  Interest 
upon  and  the  payment  of  all  bonded  indebted- 
ness of  the  city;  and  the  percentage  of  each 
annual  tax  levy  shall  be  named  for  each 
fund,  and  the  whole  amount  of  taxes  and 
Tevenne  of  the  city  apportioned  to  said  sev- 
eral funds  accordingly;  and  no  transfer  shall 
be  made  from  one  fund  to  another  except  as 
otherwise  provided  in  this  charter,  unless  by 
a  vote  of  the  common  council,  by  ayes  and 
noes,  recorded  in  the  journal  of  proceedings; 
and  in  no  case  shall  any  moneys  be  transfer- 
red from  the  school  fund  or  library  fund  to 
any  other  fund.  The  common  council  shall 
by  ordinance  determine  and  designate  to  what 
funds  shall  be  apportioned  all  moneys  arising 
from  the  levy  of  all  license  taxes  in  the  city: 
provided,  that  none  of  such  moneys  shall  be 
apix>rtioned  to  either  the  school  fund,  li- 
brary fund  or  to  any  of  the  bond  funds,  in- 
terest funds  or  bond  redemption  funds  of  the 
city."  Section  10  (page  708)  requires  all  fines 
to  be  apportioned  to  funds  as  follows:  "One- 
half  thereof  to  the  police  department  fund 
and  the  other  half  into  the  street  fund." 
Section  11  (page  708)  requires  all  ofScers 
who  collect  moneys  belonging  to  the  city, 
except  moneys  collected  by  the  treasurer  on 
account  of  redemption  of  property  sold  for 
taxes,  to  make  monthly  statements  to  the 
auditor  and  pay  such  moneys  to  the  treasurer. 
TThe  auditor  must,  upon  filing  the  treasurer's 
receipt,  "forthwith  apportion  the  money  so 
paid  in  to  the  several  funds  to  which  it  be- 
longs, and  file  with  the  treasurer  his  state- 
ment of  such  apportionment"  There  is  no- 
where any  provision  that,  when  money  is 
once  apportioned  to  a  given  fund,  it  shall  be 
thenceforth  dedicated  to  the  paym«it  only 
of  warrants  authorized  to  be  drawn  upon 
that  fund.  The  nearest  approach  to  such 
provision  Is  the  following:  "In  no  case  shall 
any  moneys  be  transferred  from  the  school 
fund  or  library  fund  to  any 'other  fund."  Sec- 
tion 5  (page  705),  relating  to  the  duties  of 
the  auditor,  requires  that  he  "shall  apportion 
all  moneys  paid  into  the  treasury  of  the  city, 
in  accordance  with  the  annual  tax  levy  and 
ordinances  imposing  and  apportioning  license 
taxes,  fines,"  etc.,  "and  draw  all  warrants 
npon  the  treasury  for  salaries  as  fixed  by  the 


charter,  and  for  all  demands  and  bills  allowed 
and  ordered  paid  by  the  auditing  committee." 
He  must  keep  a  cash  book,  which  shall  show 
at  all  times  the  amount  of  moneys  received 
in  the  treasury,  by  whom  paid  in,  and  on 
what  account,  and  show  all  moneys  paid  out, 
giving  the  number  and  date  of  warrant  paid, 
and  show  the  balance  in  the  treasury.  He 
shall  ke^  in  ledger  form  a  just  and  correct 
account  with  the  various  funds  of  the  city, 
and  shall,  monthly,  make  and  report  to  the 
council  an  abstract  of  his  accounts  with  said 
funds  for  the  preceding  month,  showing  re- 
ceipts and  disbursements,  and  from  what  re- 
ceived and  for  what  paid  out,  and  the  bal- 
ances in  each  fund,  and  the  amount  received 
in  and  paid  out  of  the  treasury  during  said 
month.  Sections  1  and  2  (page  704)  prescribe 
the  duties  of  the  auditing  committee  in  the 
allowance  of  claims  and  the  ordering  of  war- 
rants in  payment,  and  they  must  "designate 
the  particular  funds  from  which  they  are  to 
be  paid,"  etc.  Bearing  upon  the  question  in 
some  measure  are  the  provisions  found  in  sec- 
.tlons  1  and  2  (page  696)  as  to  levying  the  an- 
nual tax.  The  auditor,  on  or  before  the  first 
Monday  of  April  In  each  year,  "shall  prepare 
and  transmit  to  the  common  council,  accom- 
panied with  the  estimates  and  reports  of  each 
department,  •  •  •  an  estimate  of  the 
probable  necessities  for  the  city  for  the  cur- 
rent fiscal  year,  giving  the  amount  required 
to  meet  the  •  •  •  probable  wants  of  all 
the  departments  *  *  *  in  detail,  and  show- 
ing the  necessities  of  each  of  the  several 
funds  to  be  provided  for  in  the  treasury." 
The  charter  directs  that  this  estimate  shall, 
as  near  as  may  be,  show  the  revenue  antici- 
pated and  the  probable  expenditures,  based 
on  the  exi>enditures  and  resources  of  the  pre- 
ceding year.  With  this  estimate  before  them, 
the  council  are  required  to  fix  the  tax  rate 
and  make  the  levy  "necessary  to  raise  suffi- 
cient revenues  to  carry  on  the  different  de- 
partments of  the  municipal  government  for 
the  current  fiscal  year." 

The  "water  fund"  was  established  by  ordi- 
nance Na  128,  by  which  the  lease  of  the  wa- 
ter company's  plant  was  accepted  pursuant 
to  the  lease  executed  April  18,  1891,  under 
the  authority  of  joint  resolution  No.  56.  The 
ordinance  created  a  water  department  and 
a  board  of  water  commissioners,  and  pre- 
scribed their  duties  and  fixed  their  compen- 
sation. Section  9  of  the  ordinance  provides 
as  follows:  "That  in  conformity  with  the 
provisions  of  the  city  charter  a  water  fund  is 
hereby  established  into  which  all  revenues 
derived  from  the  department  shall  be  paid, 
and  upon  which  all  warrants  shall  be  drawn 
for  salaries,  material,  supplies  and  expenses 
of  every  description  connected  with  the  wa- 
ter department,  including  the  monthly  pay- 
ment of  rent  as  stipulated  by  said  lease, 
which  warrants  shall  be  drawn  and  paid  in 
the  order  above  mentioned."  The  ordinance 
authorized  the  board  of  water  commission- 
ers to  "set  all  water  rates  for  takers  and  con- 
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Burners  In  accordance  with  such  ordinances 
88  are  aow  In  force  or  which  may  hereafter 
be  ado]itea,"  etc.;  and  It  provided  that  "all 
money  received  by  said  board  shall  be  paid 
to  the  city  treasurer,  who  shall  keep  dupli- 
cate receipts  therefor,  one  of  which  shall  be 
filed  with  the  city  auditor,  who  shall  keep 
accurate  accounts  of  all  receipts  and  disburse- 
ments." There  was  no  source  of  revenue 
specially  designated  upon  which  warrants 
were  authorized  to  be  drawn  for  the  support 
of  this  department  or  to  pay  the  lease  rent- 
als, except  this  water  fund.  The  general 
fund  was  avalhible.  If  at  all,  by  reason  of  its 
being  created  to  pay  "the  appropriations  and 
general  expenses  not  payable  from  other 
funds."  Apparently  the  strongest  expression 
In  the  charter,  as  alwve  synopsized,  tending 
to  support  the  view  taken  by  the  trial  court. 
Is  the  following:  "And  the  percentage  of 
each  annual  tax  levy  shall  be  named  for  each 
fund,  and  the  whole  amount  of  taxes  and  rev- 
enue of  the  city  apportioned  to  said  several 
funds  accordingly."  But  this  is  not  equiva- 
lent to  the  declaration  of  a  purpose  to  limit  ( 
any  particular  class  of  expenditures  to  the 
apportionment  made  for  that  class;  for,  if 
that  were  so,  there  could  be  no  transfer  from 
one  fund  to  another  to  re-enforce  an  exhaust- 
ed fund.  In  Potter  v.  Powzer,  78  Oal.  493,  21 
Pac.  118,  it  was  held  that,  where  the  law 
established  a  fund  and  expressly  limited  the 
amount  of  its  receipts,  the  board  of  super- 
visors could  not  transfer  money  from  the  gen- 
eral fund,  and  thus  Increase  the  expendi- 
tures under  this  limited  fund.  If  we  could 
find  In  the  charter  of  defendant  any  express 
limitation  upon  the  expenditures  under  a  par- 
ticular fund,  we  would  still  have  to  find  some 
provision  which  in  its  effect  prohibited  the 
use  of  any  surplus  there  might  remain  In  that 
fund  at  the  end  of  the  year  for  any  other 
purpose,  before  we  could  say  that  this  sur- 
plus could  not  be  used  for  some  other  object. 
It  l8  not  denied  by  either  party  that  this  sur- 
plus might  be  transferred  to  some  other  fund, 
even  though  that  other  fund  had  been  ex- 
hausted of  all  the  money  apportioned  to  it. 
But  this  could  not  be  done  If  the  money  ap- 
portioned to  each  fund  must  be  regarded  as 
dedicated  to  the  use  of  that  fund  alone.  The 
object  of  the  law  in  providing  for  transfer 
from  pne  fnnd  to  another  is  to  meet  a  case 
where  in  the  original  apportionment  the  coun- 
cil had  miscalculated  as  to  the  probable  re- 
quirements of  the  various  funds.  The  power 
to  create  other  than  the  funds  designated  In 
the  charter  shows  that  it  was  in  the  mind  of 
Its  framers  that  some  portion  of  the  revenue 
provided  for  the  fiscal  year  might  be  required 
for  purposes  not  embraced  In  funds  existing 
when  the  apportionment  for  the  year  might 
be  made.  The  form  of  demands,  bills,  and 
claims  against  the  city  prescribed  by  section 
3  (page  705)  requires  no  mention  by  the 
claimant  of  any  fund  to  which  he  must  look; 
and  when  he  receives  his  warrant,  drawn  as 
it  must  be  upon  some  designated  fund,  he 


enters  Into  no  agreement  to  look  alone  to 
that  fund.  Carter  v.  Tllghman,  119  Cal.  1(M, 
51  Pac.  34.  If  the  fund  Is  at  the  Ume  of 
presentation  exhausted,  the  claim  cannot  be 
paid;  but  the  council  may  transfer  money 
from  some  other  fund  and  thus  pay  It,  for  it 
Is  not  an  Illegal  claim  because  when  first  pre- 
sented there  were  not  moneys  to  meet  it 
Where  a  legitimate  indebtedness  has  been 
Incurred  for  one  of  the  various  objects  for 
which  the  mimicipality  was  created,  and  a 
claim  therefor  Is  duly  presented,  we  do  nqt 
think  It  is  within  the  power  of  the  munici- 
pality to  defeat  payment  by  drawing  a  war- 
rant on  some  exhausted  fund,  or  by  refusing 
to  draw  a  warrant  because  the  particular 
fund  applicable  to  Its  luiyment  Is  exhausted. 
Carter  v.  Tllghman,  supra.  If  at  the  close 
of  the  fiscal  year  there  is  a  surplus  In  any 
fund,  not  expressly  reserved  by  some  law  for 
the  payment  of  claims  upon  tliat  particular 
fund,  and  there  are  no  claims  existing  against 
that  fund  created  during  the  year,  such  sur- 
plus, and  any  other  surplus  remaining  In  any 
other  such  tund,  should  be  and  Is  available 
to  discharge  the  unpaid  legitimate  Indebted- 
ness of  that  fiscal  year;  and  we  find  nothing 
In  the  law  to  forbid  this  just  and  proper 
course  to  be  taken.  Let  us  not  be  misunder- 
stood. There  may  be  a  surplus— for  example. 
In  the  salary  fund— at  the  end  of  the  year, 
because  some  salaries  have  not  yet  been  actu- 
ally paid,  lliere  may  be  claims  presented 
and  allowed  at  the  close  of  the  year,  for 
which  warrants  have  not  yet  been  drawn, 
upon  other  funds.  In  such  case  the  surplus 
would  be  the  moneys  In  the  treasury  against 
which  there  was  no  Just  claim  presented  or 
existing  under  the  law,  as  In  the  case  of  sala- 
ries; and  this  surplus.  In  our  judgment, 
should  be  treated  as  money  applicable  to  the 
payment  of  any  just  debt  then  existing,  cre- 
ated during  that  year.  And  a  clainuint  can- 
not be  deprived  of  his  right  to  this  surplus 
simply  because  the  particular  fund  against 
which  his  warrant  Is  drawn  or  should  be 
drawn  has.  become  exhausted.  See  Stevens 
V.  Truman,  127  Oal.  155,  59  Pac.  397.  The 
city  cannot  defeat  the  payment  of  Its  honest 
debts  by  refusing  to  transfer  funds  to  an  ex- 
hausted fund,  or  by  accumulating  an  undue 
proportion  of  the  year's  revenue  In  any  one 
fund,  or  by  transferring  from  one  fund  to  an- 
other fund  In  order  to  defeat  the  claim 
against  the  fund  from  which  the  transfer 
was  made.  As  was  said  In  Carter  v.  Tllgh- 
man, supra,  the  council  has  "no  power  to 
Indulge  In  a  game  of  hide  and  seek  with  the 
funds"  of  the  city.  We  do  not  wish  to  Inti- 
mate that  the  council  In  the  present  case 
purposely  arranged  the  funds  at  the  close  of 
the  year  so  as  to  leave  nothing  in  the  water 
fund  or  general  fund.  But  it  must  be  obvi- 
ous that  by  a  simple  bookkeeping  process 
the  council  could  so  manipulate  the  funds  of 
the  city  as  to  work  great  Injustice,  if  they 
could  carry  over  into  another  year  the  sur- 
plus of  moneys  in  the  various  feuds  simply 


Digitized  by 


Google 


Cal.) 


HIGGINS  T.  CITY  OP  SAK  DIEGO. 


475 


because  there  were  no  claims  against  the  city 
which  were  primarily  payable  from  such 
fnnds.  We  think  the  creditors  of  the  city 
bare  the  right  to  contract  with  reference  to 
Itm  entire  revenue,  and,  while  it  may  be  that 
payment  cannot  be  enforced  so  long  as  the 
partlcnlar  fond  primarily  available  is  with- 
out moneys  to  make  payment,  still  if  at  the 
end  of  the  year  there  Is  a  surplus  in  any  other 
fond  not  claimed,  <Nr  not  by  the  charter  ex- 
pressly reserved,  It  should  be  used  to  pay 
the  debts  of  the  city,,  so  far  as  the  surplus 
will  go.  This  seems  to  be  all  that  was  de- 
-  signed  to  be  accomplished  by  the  constitu- 
tion or  by  the  charter,  and  If  Its  framers  de- 
sired to  go  further,  as  the  legislature  has  in 
■ome  cases  in  county  legislation  (Potter  r. 
Fowzer,  supra),  they  should  have  so  provided 
In  plain  and  unmistakable  terms. 

2.  It  appeared  that  abont  October.  1891,  a 
deposit  of  the  city's  funds  of  946,600  (presum- 
ably the  funds  of  the  fiscal  year  1891)  was 
made  by  the  treasurer  in  the  Oalifomla  Sar- 
Ings  Bank  of  San  Diego.  The  bank  failed  In 
November,  1891,  but  the  city  auditor  testified 
that  this  money  "was  carried  in  the  bank,  the 
same  as  if  it  was  cash  in  the  treasury";  that 
"the  books  showed  just  the  same  as  If  there 
was  cash  in  the  treasury."  It  so  remained  on 
the  books  until  March  31,  1893,  when  a  fictl- 
tions  account,  called  "Dividend  Fund,"  was 
entered  on  the  books,  by  which  the  Tarlous 
funds  which  had  been  credited  with  their 
proportion  of  this  $45,500  were  debited  with 
like  amounts,  aggregating  this  total  amount, 
and  this  so-called  "Dividend  Fund"  was  cred- 
ited, and  thus  the  credit  to  the  various  funds 
was  wiped  out  In  effect,  this  dividend  fund 
took  the  place  of  what  in  ordinary  bookkeep- 
ing might  be  called  "Proflt  and  Loss  Ac- 
count" An  effort  was  made,  by  suit  com- 
menced In  1892,  to  collect  some  of  this  lost 
money,  and  some  was  collected;  and,  so  far 
as  we  know,  still  other  payments  may  be. 
leallzed.  The  auditor  testified  that  the  ledger 
abowed  a  credit  by  collections  of  $4,327.50 
March  23,  1893,  and  $010  August  21,  180a 
The  trial  court  dealt  with  this  $45,600  as  un- 
available, except  as  to  the  amount  received, 
1>ecauBe  apparently  lost  to  the  city  through 
the  failure  of  the  bank.  In  this  we  think  the 
court  erred.  The  money  was  provided  by  the 
city,  and  became  a  part  of  its  funds,  against 
-which  liabilities  might  and  did  accrue.  Includ- 
ing the  claims  of  the  water  company.  It  was 
said  in  Montague  v.  Bngllsb,  119  Cal.  225,  51 
Pac.  327:  "The  contract  being  valid  In  Oie 
first  Instance,  we  are  unable  to  see  how  any 
event  happening  subsequent  to  that  time  can 
Tltiate  it  The  mere  fact  that  the  fund  upon 
which  the  party  has  relied  for  payment  has 
become  exhausted  after  he  has  furnished  the 
material  demanded  by  his  contract,  and  be- 
fore presentation  of  his  claim,  in  no  manner 
bears  upon  the  validity  of  the  contract  or  the 
legal  liability  of  the  city.  Such  unfortunate 
conditions  facing  the  claimant  only  affect  his 
remedy.     The  contract  exists,  and  the  lUu 


biUty  of  the  city  exists;  but  under  the  con- 
strnction  of  this  provision  of  the  constitution, 
which  declares  that  each  year's  revenue  o< 
the  municipality  must  pay  each  year's  indebt- 
edness, the  claimant  is  bound  to  look  for  safr 
isfaction  of  his  claim  in  the  year's  Income, 
and  only  there."  The  contract  here  is  implied, 
bat  It  is  none  the  less  valid  for  that  reason. 
Buck  T.  City  of  Eureka,  124  CaL  61,  S6  Pac. 
612,  was  also  an  Implied  contract  on  which  the 
plaintiff  was  allowed  by  the  court  a  general 
judgment  In  the  former  appeal  of  the  pres- 
ent case  (118  Cal.  and  60  Pac,  supra)  It  was 
held  that  plaintiff  was  entitled  to  an  "ordi- 
nary general  judgment  •  •  •  without 
any  direction  as  to  the  revenues  out  of  which 
the  judgment  should  be  satisfied."  And  the 
further  direction  was  given  to  ascertain  when 
the  plaintltrs  claim  "equaled  the  amount  of 
unappropriated  revenues  for  the  respective 
fiscal  years  during  which  the  dty  had  the  use 
of  the  water  company's  plant"  etc.  It  can- 
not be  said  that  the  funds  deposited  In  the 
bank  were  appropriated.  They  were  part  of 
the  funds  of  the  city  while  so  deposited,— as 
much  so  as  while  In  the  city  treasury,— and 
It  was  not  until  1893  that  they  were  written 
off  the  books.  It  is  true,  the  allowed  claims 
of  plaintiff  could  not  be  paid  out  of  these 
funds,  simply  because  the  money  for  the  time 
being  was  beyond  reach  of  the  dty;  but  this 
money  constituted  a  part  of  the  funds  of  the 
fiscal  year,  raised  to  meet  legitimate  claims, 
and  must  be  treated  as  In  the  treasury  for 
the  fiscal  year  1891,  for  the  purpose  of  fixing 
the  amount  of  plaintilTs  judgment 

8.  It  is  contended,  touching  the  right  of  the 
company  to  recover  all  moneys  paid  out  of 
the  fund  primarily  applicable  to  its  claims. 
(1)  that  all  payments  upon  claims  accruing 
subsequent  to  those  of  the  company  were  il- 
legally paid,  and  cannot  properly  be  deducted 
from  the  amount  It  shall  recover;  (2)  that 
the  payment  of  the  expenses  of  operating  the 
water  plant  under  the  lease  was  illegal,  be- 
cause the  lease  was  held  to  be  void,  and  that 
the  charter  authorizes  the  appointment  of 
water  commissioners  only  when  the  city 
"shall  become  the  owner  of  any  water  supply 
or  shall  decide  to  construct  a  system  of  wa- 
ter supply,"— citing  St  1889,  p.  694,  I  1.  It 
Is  hence  claimed  that  the  payment  of  the 
salaries  of  the  water  commissioners  and  the 
other  expenses  of  their  ofllces  was  wholly  Il- 
legal and  void.  Furthermore,  It  Is  urged  that 
the  salaries  of  these  officers  were  illegally, 
paid  out  of  the  water  fund,  because,  as  that 
fund  was  illegally  created,  the  money  there- 
in in  fact  became  a  part  of  the  general  fund, 
out  of  which  officers'  salaries  could  not  be 
paid;  and  (3)  that  the  city  justice  was  wrong- 
fully paid  out  of  the  general  fimd  during  the 
whole  time. 

We  find  nothing  in  the  charter  that  makes 
the  city  liable  in  the  order  in  which  claims  ac- 
crue against  it  In  the  absence  of  some  such 
provision,  "there  is  no  obligation  upon  the 
municipality,  any  more  than  upon  any  other 
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debtor,  to  pay  the  claims  against  it  In  the  or- 
der In  which  they  are  incurred,  unless  they 
are  presented  in  that  order  and  In  such  condi- 
tion and  with  such  formalities  as  entitle  the 
claimant  to  immediate  payment."  Weaver,  v. 
City  and  County  of  San  Francisco,  111  Cal. 
319,  43  Pac.  972.  There  is  no  priority  of  right 
among  claimants,  dependent  upon  the  order 
of  time  in  which  liabilities  are  Incurred,  giv- 
en by  the  charter,  so  far  as  the  different 
funds  are  concerned,  except  as  to  the  water 
fund;  and  there  the  provision  is  that  the 
salaries  of  the  commissioners  and  the  expen- 
ses of  operating  the  plant  shall  be  paid  be- 
fore payment  is  made  of  the  monthly  rental. 

As  to  the  point  that  the  payment  of  the 
operating  expenses  of  the  water  plant  was  Il- 
legal because  the  lease  was  void,  it  is  a  suf- 
ficient answer  that  these  payments  rest  upon 
the  same  ground  as  payments  for  the  reason- 
able use  of  the  plant  If,  as  was  held  here, 
notwithstanding  that  the  lease  was  void  the 
city  was  liable  for  the  use  of  the  plant,  the 
city  would  certainly  be  authorized  to  make 
provision  for  .payment,  which  it  did  by  the 
organization  of  the  water  d^artment  and  the 
water  fund,  and  by  the  appointment  of  com- 
missioners and  other  employes  to  conduct  the 
department  and  collect  the  revenues.  This 
was  done  under  the  provisions  of  the  charter 
found  In  sections  1,  2,  chapter  6  (St.  1889,  p. 
694).  But  it  is  objected  that  this  could  only 
be  done  upon  the  city  becoming  the  "owner 
of  any  water  supply,  or  shall  decide  to  con- 
struct a  system  of  water  supply,"  etc.;  and 
It  Is  contended  that,  inasmuch  .as  the  city 
never  became  the  "owner"  of  any  water  sup- 
ply, the  water  fund  and  the  water  depart- 
ment had  no  legal  existence.  "Ttie  owner- 
ship of  a  thing  Is  the  right  of  one  or  more 
persons  to  possess  and  use  it  to  the  exclusion 
of  others.  •  ♦  •"  Olv.  Code,  i  654. 
"The  ownership  of  property  is  either:  (1)  ab- 
solute; or  (2)  qualified."  Id.,  i  678.  We  do 
not  think  the  word  "owner,"  occurring  in  the 
charter,  was  used  in  the  sense  that  the  city 
must  be  the  holder  pf  the  title,  but  rather  in 
the  sense  that  it  should  have  the  control  of 
a  water  supply.  The  term  "owner"  includes 
any  person  having  a  claim  or  interest  in  real 
property,  though  less  tlian  an  absolute  fee. 
Lozo  v.  Sutherland,  38  Mich.  171.  Anderson's 
Dictionary  cites  numerous  cases  in  illustra- 
tion of  the  principle  that  the  term  may  des- 
ignate the  person  in  actual  possession  and  oc- 
cupancy of  premises. 

That  the  salary  of  the  "city  justice,"  so 
called,  was  paid  out  of  the  general  fund  for 
the  whole  period,  is  urged  as  an  illegal 
diminution  of  that  fund,  and  therefore  the 
money  so  used  was  available  to  pay  the  wa- 
ter company.  We  do  not  find  in  the  charter 
any  such  officer  named.  A  police  coutt  Is 
established,  to  be  held  by  a  "police  Judge," 
and  the  mayor  is  authorized  to  designate  in 
writing  any  justice  of  the  peace  of  the  city, 
who  "shall  have  power  to  preside  In  and 
hold  the  police  judge's  court,"  etc.,  in  certain 


cases.  Assuming  that  the  city  Justice  re- 
ferred to  is  the  one  or  the  other  of  these 
judicial  officers,  and  assuming  that  he  should 
have  been  and  could  have  been  paid  from 
the  salary  fund,  but  was  instead  paid  from 
the  general  fund,  what  then?  The  water 
company  could  look  to  the  general  fund  only 
at  the  end  of  the  year.  A  warrant  drawn 
upon  this  fund  after  it  had  become  exhausted 
could  not  be  paid,  and  this  would  be  true 
even  though  the  lund  had  become  exhausted 
by  payments  of  claims  primarily  payable 
from  some  other  fund.  The  fact  would  be 
the  same,— that  there  was  then  no  money 
available  In  that  fund.  If  the  right  to  the 
surplus  in  this  general  fund  had  attached, 
and  the  company  had  demanded  payment  be- 
fore the  alleged  illegal  payment  to  the  city 
justice,  the  case  might  be  different,  for  the 
reason  that  at  the  time  of  such  demand  there 
wonld  have  been  money  in  the  fund  available 
for  its  payment.  The  record  does  not  show 
the  t&cta  In  this  regard.  But  the  liability  for 
the  salary  of  the  city  justice  was  legally  in- 
curred, and  this  is  not  questioned;  and  so 
the  payment  out  of  the  general  fund  was  not 
the  payment  of  an  Illegal  claim,  but  at  the 
worst  was  the  payment  of  a  legal  claim  out 
of  the  wrong  fund.  If  there  was  no  author- 
ity for  so  paying  It,  the  remedy  was  to  trans- 
fer money  from  the  proper  fund  to  the  gen- 
eral fund  to  reimburse  the  latter  fund.  This 
was  not  done,  however,  and  we  see  no  way 
by  which  the  remedy  can  be  applied  in  this 
action.  What  was  said  in  Weaver  v.  City 
and  County  of  San  Francisco,  supra,  quoted 
approvingly  in  McBean  v.  City  of  Fresno, 
supra,  seems  appropriate  here:  "Whoever 
deals  with  a  municipality  does  so  with  notice 
•  •  ♦  that  all  other  persons  dealing  with 
the  municipality  have  the  same  rights  to 
compensation  and  are  subject  to  the  same 
limitations  as  he  Is.  Even  though  at  the  time 
of  making  his  contract  there  are  funds  in 
the  treasury  sufficient  to  meet  the  amount  of 
his  claim,  he  is  charged  with  notice  th^t  tb<ise 
funds  are  liable  to  be  paid  out  for  munic- 
ipal expenditures  before  his  contract  can  ma- 
ture into  a  claim  against  the  city;  and,  if 
others  whose  claims  have  accrued  subsequent 
to  his  are  able  to  Intercept  these  funds,  he 
is  in  the  same  condition  as  any  creditor  who 
has  dealt  with  one  whose  assets  are  exhaust- 
ed before  he  presents  his  claim.  •  •  •  In 
dealing  with  the  municipality  he  must  rely 
upon  the  integrity  of  Its  officers  that  they  will 
not  Incur  any  liabilities  during  the  year  In 
excess  of  the  income  and  revenues  provided 
for  that  year,  and,  as  a  prudent  man,  he  will 
ascertain  not  only  the  amount  of  the  income, 
but  also  the  amount  of  the  claims  already  ex- 
isting, and  of  those  that  are  likely  to  be  in- 
curred." In  a  concurring  opinion  in  the  for- 
mer appeal  of  the  case  now  before  us,  the 
chief  justice  expressed  some  dissent  to  this 
language,  as  too  broad;  but  the  court  has  not 
receded  from  the  position  taken  In  former 
cases,  and  we  do  not  see  how  It  can  do  so 
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■without  subjecting  the  municipality  to  a  pos- 
sible liability  In  excess  of  Its  revenues  pre- 
viously provided,  in  an  amount  which  may 
prove  to  be  yery  burdensome.  Appellant 
complains  of  payments  made  out  of  the  gen- 
eral fund  other  than  the  salary  of  the  city 
Justice,  but  they  were  legal  claims,  and  the 
same  thing  is  true  of  them  as  In  the  Instance 
of  the  salary. 

4.  We  are  brought  lastly  to  notice  the  con- 
tention that  not  only  were  the  water  fund 
and  the  general  fund  primarily  applicable  to 
the  payment  of  the  company's  claims,  but 
that  the  street  fund  and  the  street-q)rlnkllng 
fund  were  also  so  applicable.  The  charter 
established  a  "  'street  fund'  from  which  must 
be  paid  all  expenses  for  street  repairs,  street 
sprinkling  and  cleaning,  highway  and  bridge 
repairs,  and  all  other  street  improvements 
not  otherwise  provided  for  in  this  charter." 
0.'he  only  reason  stated  for  claiming  this  fund 
as  primarily  liable  Is  that  it  was  liable  for 
street  sprinkling.  The  street-sprinkling  fund 
Is  claimed  to  be  primarily  liable  because  the 
water  nsed  for  sprinkling  streets  was  pay- 
able out  of  that  fund.  This  latter  fund  waa 
not  established  by  the  charter.  The  ordi- 
nance establishing  it  does  not  appear  in  the 
record,  and  we  have  no  knowledge  as  to 
what  expenditures  were  by  the  ordinance 
made  payable  out  of  this  fund.  The  record 
contains  the  Items  of  expenses  paid  out  of  It, 
and  they  include  water  used  for  sprinkling 
streets,  labor  sprinkling  streets,  repairs  of 
hydrants  and  sprinklers,  purchase  of  hose, 
etc  The  answer  to  appellant's  contention, 
as  given  by  the  learned  trial  judge,  printed 
In  respondent's  brief,  was  as  follows:  "None 
of  the  company's  claims,  however,  are  found- 
ed on  liabilities  incurred  for  water  furnished 
for  street  sprinkling.  There  is  no  evidence 
that  any  of  the  water  furnished  was  used  for 
that  purpose.  Aside  from  that,  the  com- 
pany's claim  is  a  general  one,  arising  out  of 
the  liability  of  the  city  to  pay  for  the  use  of 
the  company's  plant  and  the  value  of  the  wa- 
ter supplied  during  the  time  the  city  retained 
possession  of  it"  This  seems  to  us  a  satis- 
factory answer.  There  is  nothing  in  the 
charter  or  in  any  ordinance  shown  to  us 
from  which  It  may  he  reasonably  inferred 
that  either  of  these  funds  was  primarily  li- 
able for  the  rent  of  the  company's  plant. 
The  Judgment  and  order  should  be  reversed, 
and  the  cause  remanded;  the  cause  to  be 
retried  on  the  evidence  used  at  the  last  trial, 
with  leave  to  either  party  to  submit  further 
evidence. 

We  concur:    OBAT,  C;  COOPE<R,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  reversed,  and  the  cause  remanded; 
the  cause  to  be  retried  on  the  evidence  used 
at  the  last  trial,  with  leave  to  either  party 
to  submit  farther  evidence. 


BEATTT,  C.  J.  I  concur  in  the  Judgment 
of  reversal,  but  there  are  some  points  in  the 
decision  and  some  things  said  in  the  opinion 
from  which  I  dissent.  A  passage  is  quoted 
from  the  opinion  In  Weaver  v.  City  and  Coun- 
ty of  San  Francisco  with  commendation. 
My  reasons  for  dissenting  from  that  doctrine 
are  fully  stated  in  my  concurring  opinion  up- 
on the  former  appeal  of  this  case.  118  Gal. 
529,  45  Pac.  824,  50  Pac.  670.  But  even  that  . 
doctrine  does  not  sustain  the  conclusion 
reached  in  this  case.  In  Weaver  v.  City  and 
County  of  San  Francisco  it  was  held  that  a 
Judgment  against  a  city  must  be  made  pay- 
able out  of  the  revenues  of  the  year  in  which 
the  claim  accrued;  but  it  was  not  held  that 
the  claimant  could  not  have  a  judgment  for 
the  amount  earned,  because  the  money  in 
the  treasury  at  the  time  he  made  the  con- 
tract, or  coming  In  afterwards,  had  been  mis- 
applied in  payment  of  claims  subsequently  ac- 
cruing, and  therefore  void.  Here,  however, 
as  I  understand  the  opinion,  it  Is  held  that 
the  claimant  upon  a  valid  contract  cannot 
have  a  judgment  for  more  than  is  left  In  the 
treasury  at  the  end  of  the  fiscal  year,  al- 
though it  be  shown  that  large  sums  were  paid 
out  after  Its  claim  accrued  upon  claims  that 
were  invalid.  This  is  a  doctrine  which  finds 
no  support  In  anything  that  has  ever  been 
decided  In  any  previous  case  In  this  court 
The  right  of  the  plaintiff  to  Its  Judgment  does 
not  depend  upon  the  ability  of  the  defendant 
to  pay  It,  or  the  means  of  enforcing  it  How 
the  judgment  is  to  be  collected  is  a  question 
wholly  foreign  to  this  case.  All  that  we 
have  here  to  decide  is  the  amount  of  the 
plaintiff's  valid  claim,  and  that  is  unaffected 
by  any  illegal  expenditures  made  by  the  de- 
fendant after  the  respective  monthly  claims 
matured. 


(131  Cel.  333) 

McFADDEN  v.   GOETTERT  et  al.     (S.   P. 

1,621.) 
(Supreme  Court  of  California.     Jan.  9,  1901.) 

LOST  CERTIFICATES  OF  STOCK— OWNERSHIP- 
WANT  OF  PROOF— EVIDENCE. 
Plaintiff  lost  two  certificates  of  mining 
stock.  Defendant  found  two  certificntea  of  tlie 
same  stock,  and  plaintiff  sued  him  for  couver- 
sion  of  the  shares.  Plaintiff  did  not  know  the 
numbers  of  his  certificates.  His  broker  testi- 
fied that  the  certificates  of  the  stock  purchased 
for  plaintiff  by  him  bore  the  same  numbers  as 
those  found  by  defendant,  basing  his  recollec- 
tion thereof  on  a  memorandum  which  he  made 
on  plaintiffs  bill  at  the  time.  Plaintiff  had 
thrown  back  the  bill  on  his  desk,  and  he  had 
kept  it  in  a  small  account  book  until  the  day 
before  the  trial.  The  bill  itself  showed  the 
writing  on  its  face  to  be  very  faint,  but  the 
numbers  of  the  certificates  were  written  very 
heavily,  which  discrepancy  the  broker  could 
not  explain.  The  bill  purported  to  be  for  300 
shares  of  stock,  while  the  numbers  on  the  re- 
verse side  represented  only  250  shares.  The 
broker's  assertion  that  it  was  his  custom  to  so 
write  the  numbers  of  certificates  on  his  bills 
was  contradicted.  No  other  evidence  tended 
to  identify  the  certificates  lost  with  those  found. 
Held,  that  a  verdict  for  defendant,   because 
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plaintiff's  ownership  of  the  certificates  was  not 
sufficiently  proven,  was  supported  by  the  evi- 
dence. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  Wm.  B. 
Palngerlield,  Judge. 

Action  by  one  McFadden  against  one  Goet- 
tert  and  others.  From  a  judgment  for  de- 
fendants, and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.    Affirmed. 

Thomas  E.  Curran  (Geo.  H.  Francoeur,  of 
counsel),  for  appellant.  Chas.  Q.  Nagle,  Wil- 
bur G.  Zeigler,  and  H.  H.  McPlke,  for  re- 
spondents. 

HARRISON.  J.  The  plaintiff  charges  the 
defendants  with  the  conversion  of  certain 
shares  of  stock  belonging  to  him,  and  seeks 
by  this  action  to  recover  damages  therefor. 
His  cause  of  action  is  based  upon  the  follow- 
ing facts:  At  some  time  in  the  early  part  of 
1886  he  owned  and  had  in  his  possession  two 
certificates,  representing,  respectively,  50  and 
100  shares  of  the  capital  stock  of  the  Con- 
solidated California  &  Virginia  Mining  Com- 
pany. These  certificates  were  in  an  envel- 
ope, which  he  carried  in  one  of  the  pockets 
of  his  coat,  and  which  was  lost  therefrom. 
At  some  time  after  he  last  saw  the  envelope 
be  missed  the  stock,  and  upon  making  in- 
quiries was  informed  that  the  defendant 
Goettert  had  found  two  certificates  of  the 
same  stock,  corresponding  in  the  number  of 
shares  to  those  which  he  had  lost  The  cer- 
tificates found  by  Goettert  were  numbered, 
respectively,  33,101  and  34,122,  and  were  de- 
livered by.  him  to  the  defendant  Herlngbi, 
who  claimed  to  be  the  owner  thereof,  and 
who  afterwards  sold  them  through  his  brok- 
ers, Stauf  &  Cooper,  the  other  defendants. 
The  plaintiff  in  his  complaint  alleged  that  he 
was  the  owner  of  the  shares  of  stock  evi- 
denced by  certificates  which  were  thus  num- 
bered, and  this  allegation  was  denied  by  the 
defendants.  The  cause  was  tried  before  a 
Jury,  and  a  verdict  rendered  In  favor  of  the 
defendants.  From  the  Judgment  entered 
thereon,  and  also  from  an  order  denying  a 
new  trial,  the  plaintiff  has  appealed. 

The  Issue  presented  for  trial  was  the  plain- 
tiff's ownership  of  the  shares  of  stock  repre- 
sented by  the  certificates  which  were  found 
by  Goettert,  and  the  burden  of  proof  was 
upon  the  plaintiff  to  show  such  ownership  in 
himself;  for,  unless  he  was  the  owner  of 
these  shares,  he  had  no  right  of  action  against 
the  defendants,  and  could  not  question  their 
title  thereto.  Upon  this  point  the  Judge  In- 
structed the  jury  as  follows:  "The  plaintiff 
is  obliged  to  establish  by  a  preponderance  of 
the  evidence  that  this  stock  f obnd  by  defend- 
ant Goettert  was  his  (plaintiff's)  stock.  It  Is 
not  sufficient  that  he  owned  one  hundred  and 
fifty  shares  of  Consolidated  California  &  Vir- 
ginia mining  stock,  but  that  he  owned  the 
Identical  shares  found  by  Goettert  You  are 
to  infer  the  identity  or  nonldentity  of  the 
stock  claimed  to  have  been  converted  with 


that  claimed  to  have  been  lost  from  all  the 
circumstances  in  the  case  on  both  sides." 
No  exception  was  taken  to  this  instruction; 
the  error  relied  on  by  the  appellant  being  that 
the  verdict  is  not  sustained  by  the  evidence. 

The  plaintiff  testified  that  when  he  pur- 
chased the  stock  he  did  not  take  the  num- 
bers of  the  certificates,  and  could  not  say 
what  the  numbers  were.  The  broker  through 
whom  he  .purchased  it  testified  that  he  had 
purchased  for  the  plaintiff  ISO  shares  of  the 
capital  stock  of  the  above-named  corporation, 
represented  by  certificates  with  the  above- 
named  numbers.  He  stated,  however,  that 
his  recollection  of  the  nimibers  was  based  en- 
tirely upon  the  bill  therefor  which  he  bad 
made  out  to  the  plaintiff  before  he  delivered 
the  stock  to  him,  and  that  his  reason  there- 
for was  that  he  checked  off  the  certificates 
by  writing  the  numbers  of  the  same  upon  the 
back  of  the  bllL  He  also  testified  that  when 
he  handed  the  bill  to  the  plaintiff  the  plain- 
tiff threw  it  back  upon  the  desk,  and  that 
he  (the  witness)  placed  it  in  a  small  account 
book  kept  by  hhn,  and  that  It  had  remained 
there  until  the  day  before  the  trial,  when, 
upon  a  search  among  his  papers,  he  found  it 
The  bill  was  produced,  and  upon  Inspection 
the  writing  upon  the  face  appeared  quite 
faint  while  the  numbers  upon  the  reverse 
were  written  very  heavily.  The  witness  stat- 
ed that  he  was  imable  to  account  for  this  dis- 
crepancy. He  also  stated  that  it  was  his  cus- 
tom to  indorse  the  numbers  of  cei-tiflcates 
sold  by  hUn  upon  the  back  of  the  bill  pre- 
sented to  his  customers,  but  a  bill  was  shown 
In  which  be  had  failed  to  observe  this  custom. 
Moreover,  the  bill  presented  to  the  plaintiff 
purported  to  be  for  300  shares  of  the  capital 
stock  of  this  corporation,  while  the  numbers 
of  the  certificates  written  ui>on  the  reverse 
thereof  represented  only  250  shares.  There 
was  no  other  evidence  tending  to  identify  the 
certificates  found  by  Goettert  with  those  lost 
by  the  plaintiff,  and,  in  view  of.  the  above 
testimony  of  the  broker,  it  may  well  be  as- 
sumed that  under  the  above  Instruction  of 
the  court  the  jury  disregai-ded  his  statements 
regarding  the  numbers  upon  the  certificates 
sold  to  the  plaintiff,  and.  if  so,  the  plaintiff 
failed  to  maintain  his  action. 

When  the  jury  brought  in  their  verdict  cer- 
tain of  the  jurors  stated,  in  answer  to  an  in- 
quiry from  the  court  that  they  doubted  tbe 
identity  of  the  stock.  We  cannot  review  the 
action  of  the  jury  in  determining  the  weight 
to  l>e  given  to  the  testimony  In  this  particu- 
lar, and  as  tbe  court  upon  the  motion  for  a 
new  trial  upon  the  ground  that  the  verdict 
was  against  the  evidence,  refused  to  set  aside 
the  verdict,  it  must  be  assumed  that  he  also 
was  satisfied  that  the  plaintiff  bad  failed  to 
show  his  ownership  of  the  stock  found  by 
Goettert  The  judgment  and  order  are  af- 
firmed. 


J. 


We  concur:   GAROUTTE,  J.;  VAN  DYKE, 
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(131  Cal.  3ZU 

McOORRAT    T.    STOCKTON    SAVINGS    ft 

LOAN  SOC.  et  al.    (Sac.  718.)  > 
(Sapreme  Conrt  of  California.     Jan.  8,  1901.) 

BANKS— DE»>OSITOR—INDORSBMENT  OF  CER- 
TIFICATE—RIGHT  TO  RECALX.  DEPOSIT— LJA- 
BIUTT  OF  BANK  FOa  PAYMENT— AFFEAlr- 
NOTICa. 

1.  Where  a  depositor  delivered  his  certifi- 
cate to  the  bank,,  indorsed  to  the  sheriff,  with 
directions  to  pay  him  the  money  whenever  he 
•honld  deliver  to  the  bank  for  deposit  a  cer- 
tiorate of  redemption  of  certain  lands,  and  the 
■heriS  never  complied  with  the  condition  or 
made  any  daim  to  the  money  or  certificate, 
the  depositor  may  recall  bis  deposit,  and  pay- 
ment of  the  money  to  him  by  the  bank  dia- 
charges  it  from  all  liabilitT. 

2.  Unless  notice  of  appeal  from  the  judgment 
was  made  within  six  months  after  its  entry, 
as  required  by  Code  Civ.  Proc.  {  939,  the  appeal 
cannot  be  considered. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Joaquin 
county;  Edward  I.  Jones,  Judge. 

Action  by  B.  McGorray  against  the  Stock- 
ton Savings  &  Loan  Society  and  another. 
From  a  Judgment  in  favor  of  the  defendant 
society,  and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.    Order  reversed. 

Elliott  &  Elliott  and  A.  H.  Carpenter,  for 
appellant.  Klcol,  Orr  &  Nutter,  for  respond- 
ents. 

CHIPilAN,  a  PlalnUff  brings  the  action 
to  recover  from  defendant  bank  ^12,778.05 
alleged  to  have  been  deposited  with  the  bank 
by  plaintiff  on  September  19,  1804,  with  In- 
■tmctlons  "to  pay  the  same  to  Thomas  Cun- 
ningham, sheriff  of  San  Joaquin  county,  pro- 
vided the  said  sheriff  called  for  the  same  and 
left  with  the  bank  for  plaintiff  a  certificate 
of  redemption  of  certain  real  property  on  or 
before  the  15th  day  of  November,  ISM." 
The  complaint  further  alleges  that  "the  said 
sheriff  having  failed  to  call  for  said  money 
and  leave  for  plaintiff  with  said  bank  said 
certificate  of  redemption,  and  the  time  for  so 
doing  having  elapsed,  the  plaintiff  demanded 
of  said  defendant  bank  •  •  *  the  amount 
of  money  deposited  with  It  as  aforesaid," 
which  was  refused,  etc.  This  demand  Is  al- 
leged to  have  been  made  about  November  15* 
1894.  Upon  this  complaint  Judgment  was  de- 
manded against  the  defendant  bank.  The 
bin  of  exceptions  shows  that  on  motion  of 
defendant  the  conrt  ordered  plaintiff  to  bring 
In  Cunningham  as  a  party  to  the  action,  by 
proper  amendment;  that  thereafter  plaintiff 
filed  an  amended  complaint.  In  the  title  of 
which  be  named  Cunningham  as  defendant; 
tbat  no  allegation  was  made  of  or  concern- 
ing Cunningham,  or  a;iy  interest  asserted  by 
blm  in  the  money  In  controversy;  that  Cun- 
ningham appeared  by  general  demurrer,  and 
It  was  sustained  by  plalntlfTs  consent,  and 
plaintiff's-  counsel  refusing  to  amend  as  to 
Cunningham,  and  plaintiff  consenting.  Judg- 
ment on  demurrer  was  given  in  favor  of 
Cunningham,  and  he  seems  to  have  passed, 
ont  of  the  case.    The  court  found:    That  on 

•Bahaaring  denied  Februanr  S.  UN* 


September  19,  1894,  plaintiff  deposited  with 
the  defendant  bank  $12,778,  and  at  his  re- 
quest the  bank  Issued  to  plaintiff  a  certificate 
of  deposit  as  follows:  "No.  61,57?.  Stock- 
ton Savings  &  Loan  Society.  Stockton,  CaL, 
September  19,  1894.  Certificate  of  Deposit 
15.  B.  McGorray  has  deposited  In  this  bank 
(]$12,778)  twelve  thousand  seven  himdred  and 
seventy-eight  dollars,  payable  to  himself  or 
order  on  return  of  this  certificate  properly 
indorsed.  S.  S.  Llttlehale,  Assistant  Cash- 
ier. This  certificate  does  not  bear  Interest. 
Not  subject  to  check."  That  subsequent  to 
the  issuance  and  delivery  of  the  certificate 
McGorray  indorsed  It  as  follows:  "Pay  to 
Thomas  Cunningham,  sheriff  of  the  county  of 
San  Joaquin.  [Signed]  B.  McGorray."  That 
thereafter,  and  with  said  indorsement  there- 
on so  made  by  him,  McGorray  delivered  said 
certificate  to  the  Innk.  With  Instructions  to 
bold  the  same  subject  to  the  order  of  Cun- 
ningham, sheriff  as  aforesaid,  and  to  deliver 
the  same  to  him  and  pay  him  said  money  "at 
any  time  when  he  (said  Cunningham)  should 
deliver  to  the  defendant  for  plaintiff  a  cer- 
tificate of  redemption  of  certain  lands  situ- 
ate in  the  county  of  San  Joaquin."  That  de- 
fendant has  ever  since  held  and  now  holds 
said  certificate,  and  it  has  been  during  all 
said  time,  and  is  now,  ready,  able,  and  will- 
ing to  deliver  the  same  to  Cunningham  upon 
bis  delivering  to  It,  for  McGorray,  a  certificate 
of  redemption  of  said  land,  and  defendant  has 
been  able  and  willing  at  all  said  times  to 
pay  the  money  represented  by  said  certificate 
to  plaintiff  upon  the  proper  indorsement 
thereof.  That  plaintiff  on  several  occasions 
Inquired  of  defendant  at  its  bank  how  he 
could  obtain  the  money  represented  by  said 
certificate,  and  on  each  occasion  was  informed 
by  defendant's  officers  that  such  money 
would  be  paid  on  the  Indorsement  of  said  cer- 
tificate by  said  Cunningham.  That  in  the 
month  of  May,  1898,  plaintiff  demanded  of 
defendant  payment  to  him  of  said  sum,  and 
at  the  same  time  defendant,  on  said  demand, 
offered  to  pay  plaintiff  said  money  upon  the 
written  order  of  said  Cunningham,  or  upon 
the  indorsement  of  said  certificate  by  Cun- 
ningham. That  such  order  or  Indorsement 
of  said  Cunningham  was  at  no  time  obtained 
or  made,  and  no  demands  other  than  as  above 
were  ever  at  any  time  made,  by  plaintiff,  and 
no  certificate  of  redemption  of  said  land  has 
been  delivered  to  defendant  for  plaintiff. 
As  conclusion  of  law,  the  court  found  that  by 
the  indorsement  of  said  certificate  of  deposit 
and  delivery  thereof  to  defendant,  plaintiff 
created  and  vested  In  Cunningham,  sheriff  of 
said  county,  an  apparent  Interest  in  said  cer- 
tificate and  the  money  represented  thereby; 
that  defendant  cannot  safely  pay  said  money, 
or  any  part  thereof,  without  the  order  or  in- 
dorsement of  the  certificate  by  Cunningham, 
and  plaintiff  can  take  nothing  by  his  action. 
Judgment  went  for  defendant  from  which, 
and  from  an  order  denying  plalntlffi  motion 
for  a  new  trial,  plaintiff  appeals. 
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Tbere  l8  no  evidence  whatever  tbat  Cun- 
ningham at  any  time  had  any  hiterest  or 
claimed  any  Interest  in  the  money  or  cer- 
tificate of  deposit.  He  was  not  in  privity 
with  either  the  plaintiff  or  the  banlc.  He  had 
nothing  to  do  with  malctng  the  deposit.  The 
Indorsement  of  the  certificate  to  Cunningham 
did  not  in  Itself  operate  to  transfer  any  title 
to  or  interest  In  it,  or  In  the  money  It  rep- 
resented, in  the  absence  of  any  act  of  Cun- 
ningham by  way  of  acceptance  or  confirma- 
tion. He  was  a  stranger  to  the  transaction 
and  In  ignorance  of  it,  and  it  was  only  in  the 
event  that  he  did  a  certain  thing  that  the 
certificate  was  to  be  delivered  to  him  and  he 
was  to  be  entitled  to  the  money. '  He  never 
did  this  thing,  and  it  Is  not  pretended  that 
he  was  prevented  from  doing  It  by  plaintiff, 
or  that  he  ever  offered  or  that  he  still  de- 
sires to  do  It  When  brought  Into  court  as 
defendant  he  made  no  claim  to  the  property, 
and  suffered  the  case  to  be  tried  without  an- 
swer by  him.  Defendant  asked  that  he  be 
made  a  party  to  the  action,  and  yet  when 
brought  In  It  took  no  steps  to  cause  Cun- 
ningham to  answer.  The  fact  Is  that  Cun- 
ningham made  no  dalm  to  the  property,  so 
far  as  the  evidence  discloses,  and  It  was  a 
matter  of  indifference  to  plaintiff  whether 
be  became  a  defendant  or  not.  Defendant 
asked  In  Its  answer  that  Cunningham  be 
made  a  party,  but  It  did  not  allege  that  he 
claimed  any  Interest  In  the  property,  or  that 
he  "made  demand  •  •  ♦  for  such  prop- 
erty" upon  defendant,  as  required  by  section 
386,  Code  Civ.  Proc.  Cunningham  was  not  put 
to  his  answer  by  either  party,  and,  so  far  as 
we  can  see,  the  case  stands  as  though  Cun- 
ningham at  no  time  had  anything  whatever 
to  do  with  the  matter,  and  was  wholly  ig- 
norant of  what  plaintiff  had  done.  The  ques- 
tion then  is,  could  plaintiff  recall  his  deposit, 
and  would  the  payment  of  the  money  to  him 
by  defendant  discharge  the  latter  from  all 
liability}  We  think  the  answer  must  be  In 
the  afilrraative.  The  bank  became  the  agent 
of  plaintiff  to  do  a  particular  act  (Civ.  Code, 
a  22.95,  2297),  and  the  principal  (plalntlft) 
could  terminate  the  agency  at  any  time  be- 
fore the  act  was  performed  and  before  any 
rights  of  third  persons  had  Intervened.  The 
agency  was  terminated  by  Its  revocation. 
Id.  f  2356.  The  evidence  was  that  the  con- 
dition on  which  the  partlctilar  act  was  to  have 
been  performed  never  happened,  and  that  the 
only  third  person  who  by  any  possibility  was 
concerned  In  the  matter  Is  not  shown  to  have 
acquired  any  rights,  or  to  have  been  In  any 
way  Interested  In  the  subject  of  the  agency. 
Upon  revocation  of  the  agency  by  plaintiff 
the  burden  was  on  defendant  to  show  that 
other  claim  was  made  upon  the  deposit,  and 
In  this  defendant  failed,  and  plaintiff  was 
entitled  to  have  the  money  paid  to  him. 

Respondent's  point  that  the  notice  of  ap- 
peal from  the  Judgment  was  not  made  within 
six  months  after  entry  of  Judgment,  and  such 
appeal  cannot  be  considered.  Is  well  taken 


(section  939,  Code  Civ.  Proc);  and  this  court 
cannot,  therefore,  direct  a  Judgment  to  be 
entered  for  plaintiff.  If  It  were  so  disposed. 
Plaintiff  gave  notice  of  a  motion  to  vacate 
the  Judgment,  and  enter  another  and  differ- 
ent Judgment,  and  correct  the  conclusions  of 
law  filed  In  the  action,  under  sections  663. 
tiC3%,  Id.  This  notice  was  separate  from  the 
notice  of  motion  for  a  new  trial.  The  mo- 
tion for  a  new  trial  was  heard  and  denied, 
but  the  motion  to  vacate  the  Judgment  and 
correct  the  conclusions  of  law  seems  not  to 
have  been  made,  nor  was  any  order  entered 
on  such  a  motion.  We  assume  that  appel- 
lant does  not  rely  on  this  motion.  No  ques- 
tion Is  raised,  however,  as  to  the  consider- 
ation of  the  motion  for  a  new  trial,  and  we 
will  raise  none.  It  was  specified  In  the  no- 
tice that  the  evidence  was  Insufficient  to 
Justify  the  decision,  and  that  the  decision  Is 
against  law.  Assuming  that  the  evldencs 
supports  the  findings,  still  It  must  follow, 
from  what  has  been  already  said,  that  the 
order  denying  a  new  trial  should  be  reversed. 

We  concur:    GRAY,  C;  HATNBS,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  is  reversed 
and  the  cause  remanded  for  a  new  trial 


(131  Cal.  271) 

NOLAN  BROS.  SHOE  CO.  t.  NOLAN.  (8.  F. 

1,455.) 

(Supreme  Cionrt  of  California.    Dec.  31,  1900.) 

THADE-MARKS  AND  TRADB-NAMES-INFRINGB- 

MBNT— DKCBPTION  OF  PUBLIC— FAMILY 

NAME— INJUNCTION. 

1.  Plaintiff's  acquiescence  in  defendant's  use 
of  a  certain  trade-name  for  a  number  of  years 
in  a  wholesale  shoe  business  does  not  preclude 
him  from  objecting  to  its  use  in  a  retail  shoe 
business,  since  the  mere  use  of  a  trade-name 
in  one  business  does  not  give  the  right  to  use 
it  in  another  business. 

2.  Where  a  retail  deal»  and  his  predecessors 
have  conducted  a  business  under  a  trade-name 
for  22  years  in  a  city,  another's  use  of  the 
same  name  in  the  same  business  may  l>e  re- 
strained as  an  infringement  of  the  former's 
rights. 

3.  In  an  action  to  restrain  the  use  of  "Xoian 
Bros."  as  a  trade-name,  that  the  name  "Nolan 
&  Sons"  was  used  by  complainant's  predecessor 
tor  a  time  does  not  show  an  abandonment  of 
the  term  "Nolan  Bros.,"  where  the  latter  name 
at  no  time  for  a  period  of  22  years  prior  to  the 
suit  was  absent  from  complainant's  place  of 
business. 

4.  In  a  suit  to  restrain  the  use  of  "Nolan 
Bros."  as  a  trade-name  in  a  retail  shoe  busi- 
ness, the  fact  tliat  defendant  was  successor  to 
a  wholesale  firm  doing  a  shoe  business  under 
the  name  of  "Nolan  Bros."  will  not  entitle  him 
to  the  use  of  such  name  in  the  retail  shoe  busi- 
ness as  successor  to  such  firm,  as  the  latter  is  a 
distinct  and  different  business. 

5.  In  a  suit  to  restrain  the  use  of  "Nolan 
Bros."  as  a  trade-name,  a  contention  that  "No- 
lan," being  a  family  name,  could  not  be  used 
as  a  trade-name,  so  as  to  exclude  its  ose  by 
another  of  the  same  name,  cannot  be  sustained, 
where  such  trade-name  was  used  by  defer-dant 
as  "W.  H.  Nolan  &  O).,  Successor  to  Noliin 
Bros.,  10-12  Sutter  Street,"  and  all  the  name 
except  the  "Nolan  Bros."  was  in  inconspicuous 
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charactei-s,  only  visible  tor  a  short  distance, 
so  as  to  deceive  the  public  into  believing  that 
it  was  complainant's  place  of  business. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco;  J. 
M.  Seawell,  Judge. 

BIU  l>y  Nolan  Bros.  Shoe  Company  against 
W.  H.  Nolan  to  restrain  the  latter  from  us- 
ing the  name  "Nolan  Bros."  In  connection 
with  his  business  as  a  retail  shoe  dealer 
From  a  decree  for  complainant,  defendant 
appeals.    Affirmed. 

W.  S.  Goodfellow  (Jas.  L.  Roblson,  of  coun- 
sel), for  appellant  Smith  &  Murasky  (C. 
\V.  I^nch  and  F.  G.  Drury,  of  counsel),  for 
respondent. 

GAROUTTE,  X  Two  brothers  by  the 
name  of  Nolan  were  engaged  for  10  years 
in  carrying  on  a  wholesale  shoe  business 
In  the  city  of  San  Francisco  under  the  name 
of  "Nolan  Bros."  One  brother  sold  his  in- 
terest in  the  business  to  the  other,  and  that 
brother  (W..  H.  Nolan)  shortly  thereafter 
closed  out  the  wholesale  business,  and  open- 
ed up  a  retail  shoe  business  at  another  point 
In  the  city,  under  the  name  of  "W.  H.  Nolan 
&  Co.,  successor  to  Nolan  Bros."  A  third 
brother,  P.  F.  Nolan,  had  been'  engaged  in 
the  retail  shoe  business  In  the  city  of  San 
Francisco  for  22  years,  some  of  this  time  In 
company  with  J.  C.  Nolan,  a  brother,  and 
some  of  the  time  joined  with  one  or  more 
of  his  sons.  In  the  year  1895,  and  shortly 
after  the  defendant  W.  H.  Nolan  had  launch- 
ed his  retail  shoe  business  upon. the  world, 
P.  F.  Nolan  placed  his  business  into  a  cor- 
poration under  the  name  of  "Nolan  Bros. 
Shoe  Company,"  and  thereupon  that  com- 
pany brought  this  action  to  restrain  defend- 
ant in  the  conduct  of  his  business  from  us- 
ing the  trade-name  "Nolan  Bros."  The  ac- 
tion is  based  upon  the  claim  that  such  use 
Is  an  Infringement  upon  the  rights  of  plaln- 
tifC  to  the  use  of  the  name  of  Nolan  Bros. 

It  is  asserted  upon  the  part  of  defendant 
that  plaintiff  allowed  him  to  use  the  name 
"Nolan  Bros."  In  the  conduct  of  bis  8ho« 
business  for  a  period  of  10  years  without 
obJectioB,  and  that  It  is  now  too  late  to  at- 
tack his  right  to  Its  use.  Whatever  legal 
effect  this  long  term  of  use  might  have  as 
against  plaintiff's  claims.  If  defendant  had 
been  engaged  in  the  retail  shoe  business, 
we  will  not  decide;  for  during  that  period 
of  time  defendant  was  only  engaged  In  the 
wholesale  shoe  business,  and  for  that  rea- 
son no  occasion  or  necessity  arose  for  plain- 
tiff to  make  any  objection.  The  use  of  the 
name  by  the  defendant  did  not  interfere 
with  plaintiff's  business,  and  hence  it  was 
an  Immaterial  matter  to  hlir<.  Plaintiff  was 
not  Injured  by  the  use  of  the  name  and 
therefore  was  not  concemecl  in  the  use.  If 
defendant  had  been  using  tiie  name  "Nolan 
Bros."  for  these  10  years  in  the  conduct  of 
the  plumbing  business,  plainuJ  surely  could 
not  have  objected.  It  does  not  appear  from 
63  P.— 81 


the  showing  here  made  that  defendant's 
wholesale  shoe  business  interfered  with 
plaintiff's  retail  shoe  business  to  any  degree; 
and  without  a  showing  of  Injury  plaintiff 
bad  ho  right,  under  these  circumstances,  to 
object  to  defendant's  use  of  the  name,  any 
more  than  If  the  defendant  had  been  en- 
gaged In  the  plumbing  business.  The  mere 
use  of  a  trade-name  In  one  business  does  not 
give  a  party  a  right  to  Its  use  in  any  other 
business.  We  therefore  attach  no  impor- 
tance to  the  use  of  the  name  "Nolan  Bros." 
by  defendant  for  10  years  without  objection 
upon  the  part  of  plaintiff,  and  we  hold  that 
the  case  stands  exactly  as  if  defendant  en- 
gaged in  the  retail  shoe  business,  never  hav- 
ing been  in  the  wholesale  business. 

Upon  the  foregoing  assumption,  has  plain- 
tiff such  an  interest  In  the  name  "Nolan 
Bros."  as  to  be  entitled  to  an  order  restrain- 
ing defendant  from  making  use  of  It?  And 
this  depends  upon  whether  or  not  plaintiff's 
predecessor  In  interest  had  established  a 
right  to  the  use  of  the  trade-name  "Nolan 
Bros."  in  the  retail  shoe  business  when  de- 
fendant started  his  retail  shoe  business.  We 
will  not  give  the  evidence  In  great  detail 
upon  this  question.  While  to  some  extent 
it  may  be  said  to  be  conflicting,  yet  we 
deem  It  ample  to  support  the  restraining  or- 
der made  by  the  trial  court  to  the  effect 
that'  the  defendant's  use  of  the  name  was 
an  Interference  with  plalntlfTs  rights.  Plaln- 
tlfTs  predecessor  In  Interest  had  been  carry- 
ing on  the  retail  shoe  business  In  the  city  of 
San  Francisco  22  years  or  more,  and  in  a 
great  many  ways,  and  certainly  for  a  great 
portion  of  that  time,  was  doing  business 
nnder  the  name  of  "Nolan  Bros."  The  evi- 
dence before  us  of  abandonment  of  the  name 
by  plaintiff's  predecessor  In  interest  does  not 
establish  the  fact  The  fact  that  the  name 
"Nolan  &  Sons"  was  used  as  a  trade-mark 
for  a  certain  period  of  time  by  plaintiff's 
predecessor  in  interest  is  but  a  circumstance, 
and  not  at  all  sufficient  of  itself,  to  prove 
an  abandonment  "A  person  may  tempora- 
rily lay  aside  his  mark  and  resume  It  with." 
out  having  in  the  meantime  lost  his  property 
In  the  right  of  Its  use.  Abandonment  In  the 
nature  of  a  forfeiture  must  be  strictly  prov* 
en."  Browne,  Trade-Marks,  i  681.  In  Juli- 
an V.  Drill  Co.,  Price  &.  St  Am.  Trade-Mark 
Cas.  672,  578,  it  is  said:  "Abandonment 
means  general  abandonment  to  the  public, 
and  must  be  shown  affirmatively  and  posi- 
tively as  affecting  the  interests  of  the  pub- 
lic." At  no  time  during  the  period  of  22 
years  was  the  name  "Nolan  Bros."  absent 
from  the  place  of  business.  For  14  years 
continuously  prior  to  the  commencement  of 
this  action  four  metallic  signs,  In  conspic- 
uous places  upon  the  front  of  the  store,  bore 
the  trade-name  "Nolan  Bros.";  for  13  years 
Immediately  prior  to  the  commencement  of 
the  action  within  the  doorway  of  the  store 
a  large  glass  sign  carried  over  its  front  the 
words  "Nolan  Bros.";   for  the  same  length 
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of  time  a  large  sign  bearing  the  words  "Xo- 
lan  Bros.,"  so  that  aU  could  gee  it  was  visi- 
ble {rom  the  office  door;  and  for  the  past 
2  years  prior  to  the  commencement  of  this 
action  it  la  concluslyely  establiahed  by  the 
affidavits  that  the  bnsinesB  was  in  all  snb- 
Btantlal  respects  carried  on  under  the  name 
of  "Nolan  Bros."  The  fact  that  other  trade- 
names may  have  been  used  by  the  plaintiff 
for  a  short  period  of  time  in  connection  with 
the  one  here  involved  cannot  neutralize  the 
effect  of  the  evidence  quoted.  Our  conclu- 
sion la  that  this  evidence  greatly  lacks  in 
showing  an  abandonment  of  the  right  of 
plaintiff  to  use  the  name  "Nolan  Bros." 
Coleman,  Burden  A  Warthen  Co.  t.  Dannen- 
berg  Oo.  (Ga.)  SO  S.  E.  C39,  41  L,  R.  A.  470, 
is  cited  to  support  the  contention  that  P.  F. 
Nolan  could  not,  by  using  the  name,  "Nolan 
Bros.  Shoe  Co."  two  years  before  incort>ora- 
tion,  acquire  any  right  to  the  use  of  the 
name  "Nolan  Bros."  It  is  claimed  upon  this 
point  that  the  use  of  tags  by  P.  F.  Nolan, 
conspicuously  Indicating  and  representing 
that  the  business  conducted  by  him  was 
owned  and  conducted  by  a  corporation,  was 
a  fraud  on  the  public,  by  which  be  could  not 
acquire  any  right  On  examination,  we  find 
the  case  cited  fails  to  support  the  contention, 
while  Block  v.  Distributing  Co.  (a  O.)  95 
Fed.  978,  is  the  other  way. 

It  Is  next  claimed  *that  defendant  had  the 
absolute  right  to  use  a  sign  Indicating  that 
lie  was  the  successor  to  Nolan  Bros.,  10-12 
Sutter  street  that  being  the  fact"  What 
we  have  already  said  is  opposed  to  this  con- 
tention. The  wholesale  business  carried  on 
by  defendant  and  bis  brother  in  another  por- 
tion of  the  city  Is  not  the  same  business 
now  carried  on  by  defendant  The  latter 
is  a  separate,  distinct  and  different  busi- 
ness, and  the  statement  upon  the  sign  that 
he  (defendant)  is  a  successor  of  the  business 
formerly  conducted  under  the  name  of  "No- 
Ian  Bros.,  10-12  Sutter  Street"  is  not  cor- 
rect No  one  succeeded  to  that  business, 
and  it  had  no  successor.  The  business  be- 
came extinct  and  the  sign  does  not  express 
the  facts. 

It  is  Insisted  that  "the  family  name  of  a 
tradesman  or  manufacturer  cannot  be  made 
a  trade-mark  so  as  to  exclude  the  right  to  its 
use  by  another  bearing  the  same  family 
name."  This  contention  is  sound  to  a  limit- 
ed extent  only.  If  the  name  is  used  in  • 
manner  clearly  indicating  an  intent  to  ml^ 
lead  and  deceive  the  public,  then  the  use 
of  the  name  will  be  restrained  by  a  court 
of  equity.  The  first  answer  to  appellant's 
contention  in  this  regard  is  found  in  the 
fact  that  it  is  not  a  use  of  the  family  name 
"Nolan,"  standing  alone,  to  which  objection 
is  made,  but  It  is  a  use  of  the  name  "Nolan 
Bros.,"  and  in  a  case  like  that  at  bar  the 
principle  of  law  invoked  seems  to  have  no 
application.  Furthermore,  it  is  shown  by 
the  affidavits  "that  the  said  defendant  estab- 
lislied  a  retail  boot'  and  shoe  business  at  No. 


1022  and  1024  Market  street  •  •  •  and 
over  such  store  placed  a  large  sign  contain- 
ing the  words  and  figures  following,  to  wit 
'W.  H.  Nolan  &  Co.,  Successors  to  Nolan 
Bros.,  10-12  Sutter  Street'  That  the  words 
'W.  H.  Nolan  &  Co.,  Successors  to,'  and  the 
words  and  figures  '10-12  Sutter  Street'  are 
In  such  small  and  inconspicuous  letters  and 
figures  that  the  same  cannot  be  read  at  a 
distance  of  more  than  seventy-five  feet  or 
one  hundred  feet  while  the  words  'Nolan 
Bros.'  are  In  such  large  and  conspicuous  let- 
ters, and  so  prominently  displayed,  that  the 
same  may  be  readily  seen  and  read  for  a  dis- 
tance of  nearly  three  hundred  feet  tbere< 
of."  It  is  also  stated  in  the  affidavits  of 
various  parties  that  said  sign  is  a  deceptive 
sign,  and  Is  calculated  to  deceive  the  public, 
and  lead  the  public,  the  dealers  and  buyers 
of  boots  and  shoes  and  footwear,  and  the 
patrons  and  customers  of  plaintiff,  to  believe 
that  the  plaintiff  is  conducting  a  retail  boot 
and  shoe  store,  and  a  branch  place  of  busi- 
ness, at  Nob.  1022  and  1024  Market  street 
It  Is  further  shown  that  almost  daily,  ever 
since  the  establishment  of  said  store  by  said 
defendant  at  Nos.  1022  and  1024  Market 
street  the  salesmen  of  plaintiff  have  en- 
countered many  of  the  buyers  of  boots  and 
shoes  and  the  customers  and  patrons  of 
plaintiff,  who  have  purchased  shoes  at  the 
store  of  defendant  under  the  impression  and 
belief  that  they  were  dealing  with  the  plain- 
tiff. Under  the  foregoing  facts  appellant's 
contention  upon  the  proposition  that  be  has 
here  advanced  is  undermined.  Elngland  v. 
Publishing  Co.,  8  Daly,  375. 

The  remaining  propositions  advanced  by 
appellant  are  not  considered  meritorious. 
For  the  foregoing  reasons,  the  order  is  af- 
firmed. 

We  concur:  VAN  DYKB,  J.j  HARRI. 
SON,  J. 


(181  Cal.  3») 

SBCDRITT  LOAN  &  TRUST  CO.  v.  IIAT- 
TERN  et  al.    (L.  A.  735.)' 

(Supreme  Court  of  Qilifornia.     Jan.  9.  1901.) 

UORTQAOES— ADDITIOKAL  BECURTTT— PLKAB- 
ING— ONE  CAUSE)  OF  ACTION— RBJLEASB  OF 
PART  OF  I.AND— MOBTQAOB  OF  THIRD  PAR- 
TY-CONSIDKRATION. 

1.  A  mortgagee  released  part  of  mor^pigor's 
land  at  bis  request  taking  a  mortgage  on  the 
property  of  B.  as  additional  security.  The 
agreed  payments  not  being  made,  the  mort- 
gagee sought  to  foreclose  tne  original  and  the 
snbseqaent  mortgage.  The  complaint  set  out 
the  making  of  the  mortgages.  In  a  first  and 
second  count  and  ayerred  that  each  mortgage 
was  given  as  security  for  the  same  note.  Held, 
that  only  one  cause  of  action  was  stated  against 
defendnnts,  though  different  counts  were  used 
and  different  relief  was  sought  from  different 
defendants. 

2.  Where  a  mortgagee  released  his  mortgage 
as  to  part  of  the  land,  taking  a  mortgage  oa 
another's  lands  as  additional  secnrity  for  the 
payment  of  the  mortgagor's  note,  the  second 
mortgagor  was  a  proper  defendant  In  an  actiMi 

*B«hmrlni  denied  February  t,  UOL 
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to  foreclose  the  first  mortg.ige,  since  he  was 
rrsponsible  for  any  deficieiu'y  that  might  arise 
on  foreclosure  of  the  first  mortgage. 

3.  Where  a  mortgage  stated  that  it  was  giv- 
en as  security  for  a  Dote  dated  March  1,  1^3, 
"according  to  its  terms,"  made  by  M.  in  favor 
of  plaintiff,  and  secured  by  a  mortgage  of  the 
same  date,  giving  the  date  and  place  of  record 
of  the  mortgage,  there  was  a  sufficiently  defi- 
nite description  of  the  obligation  for  which  it 
was  given,  and  hence  the  mortgage  was  not  in- 
valid for  want  of  definite  description. 

4.  Where  a  mortgage  was  executed  as  secu- 
rity for  the  payment  of  an  instrument  "accord- 
ing to  its  terms,"  which  were  set  forth  in  an- 
other recorded  mortgage,  the  fact  that  the 
instrument  was  not  a  note,  though  referred  to 
as  such  by  the  mortgage  for  security,  dors  not 
invalidate  the  mortgage,  since  the  mortgagor 
is  presumed  to  have  known  its  character,  it 
having  been  set  forth  in  the  public  records. 

5.  Where  plaintiff  released  a  part  of  mort- 
gaged premises  from  the  lien  of  its  mortgage 
on  condition  that  the  mortgagor  would  obtain 
another  mortgage  for  it  as  additional  security, 
and  a  third  party  executed  such  mortgage  at 
the  request  of  the  mortgagor,  there  was  a  suf- 
ficient consideration  for  tbe  execution  of  the 
latter  mortgage. 

6.  Whore  defendant  testified  that  he  had 
executed  a  mortgage  without  consideration,  evi- 
dence that  he  had  executed  such  mortgage  at 
the  request  of  another  mortgagor  in  order  to 
enable  the  latter  to  make  an  exchange  of  that 
portion  of  his  mortgaged  premises,  which  the 
mortgagee  released  in  consideration  of  the  new 
mortgage,  and  that  such  release  and  mortgage 
were  deposited  together  in  escrow,  and  then 
recorded  at  the  same  time,  was  admissible  to 
rebut  defendant's  testimony. 

7.  Where  a  mortgage  given  in  consideration 
of  the  release  of  a  portion  of  other  mortgaged 
premises  was  shown  to  be  one  transaction  with 
the  release,  the  release  did  not  absolve  defend- 
ant from  liability  on  his  mortgage. 

8.  Where  a  mortgage  was  given  aa  addition- 
al security  for  the  payment  of  a  note  secured 
by  another  mortgage,  an  agreement  by  a  third 
party  to  guaranty  the  obligation  of  the  latter 
mortgage  was  no  defense  to  plaintiff's  right  to 
foreclofie  the  mortgage  given  as  security. 

9.  Where  a  mortgage  was  given  as  addition- 
al security  for  the  pn.vment  of  a  note  secured 
by  a  mortgage  on  other  premises,  the  conveyance 
of  the  latter  premises  to  defendant,  who  had 
made  tlie  mortgage  for  additional  security, 
was  no  defense  to  an  action  to  foreclose  such 
mortgage  together  with  the  original,  since  such 
conveyance  was  not  of  record  or  delivered  at 
the  beginning  of  the  action,  though  its  date 
was  anterior  thereto. 

Department  1.  Appeal  from  superior  court, 
Los  Angelea  county;  Walter  Van  Dyke, 
Judge. 

Action  by  the  Security  Loan  &  Trust  Com- 
pany against  Lena  B.  Mattem  and  another 
to  foreclose  certain  mortgages.  From  a  judg- 
ment In  favor  of  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendants  appeal.  Af- 
firmed. 

Dunnigan  &  Dnnnlgan  and  Luke  D.  Bech- 
tel,  for  appellants.  Miller  Sc  Brown,  for  re- 
spondent. 


HARRISON,  J.  The  appellant  Lena  B. 
Mattem  executed  to  the  respondent  a  mort- 
gage bearing  date  March  1,  1893,  upon  cer- 
tain land  in  the  county  of  Los  Angeles,  to 
secure  payment  of  the  sum  of  f3,S00,  accord- 
ing to  tlie  terms  of  a  promissory  note  there- 


for executed  by  her  to  the  plaintiff  at  the 
same  time,  with  certain  coupons  for  interest 
therein  specified  and  described.  The  mort- 
gage was  recorded  March  18,  1803.  In  Au- 
gust, 1897,  the  mortgagee  executed  at  the 
request  of  Mrs.  Mattem  a  release  of  a  portion 
of  the'mortgaged  land,  and  at  the  same  time. 
In  consideration  thereof,  the  appellant  Bechtel 
executed  to  the  respondent  a  mortgage  upon 
certain  other  property  to  secure  the  payment 
of  the  note  executed  by  Mrs.  Mattem.  The 
release  bears  date  June  24.  1897,  and  the 
mortgage  of  Bechtel  bears  date  August  2, 
1897,  but  each  Instrument  was  delivered  and 
recorded  August  9,  1807.  Mrs.  Mattem  hav- 
ing failed  to  make  the  payments  as  agreed  by 
her,  the  present  action  was  brought  for  the 
foreclosure  of  her  mortgage;  the  plaintiff  al- 
so setting  forth  In  Its  complaint  the  execution 
by  Bechtel  of  his  mortgage  to  secure  the 
same  obligation,  and  praying  for  a  sale  of 
the  land  described  In  each  mortgage.  An- 
swers to  the  complaint  were  filed  on  behalf 
of  each  of  the  appellants,  and  the  cause  was 
tried  by  the  court,  and  judgment  rendered  In 
favor  of  the  plaintiff,  directing  a  sale  of  the 
property  described  In  the  Mattem  mortgage, 
and  that,  if  the  proceeds  thereof  should  be 
Insufficient  to  satisfy  the  amount  of  the 
plaintiff's  claim,  the  property  described  In  the 
Bechtel  mortgage  should  then  be  sold,  and.  If 
then  there  should  be  a  deficiency,  judgment 
therefor  should  be  docketed  against  Mrs. 
Mattem.  From  this  judgment,  and  from  aa 
order  denying  them  a  new  trial,  Mrs.  Mattem 
and  Bechtel  hare  appealed. 

Each  of  the  appellants  demurred  to  the 
complaint  upon  the  ground  of  misjoinder  of 
causes  of  action,  uncertainty,  and  want  of 
facts  to  constitute  a  cause  of  action.  The 
demurrers  were  chiefly  based  upon  the  theory 
that  two  distinct  causes  of  action  are  set 
forth  In  the  complaint,— one  against  Mrs. 
Mattem  and  one  against  Bechtel;  and  the 
demurrers  specified  several  objections  to  por- 
tions of  the  complaint  which  are  therein 
styled  as  counts,  but  which  are  treated  by 
the  demurrants  as  distinct  causes  of  action. 
The  court  properly  overruled  these  demurrers. 

Although  one  portion  of  the  complaint  Is  en- 
titled therein  "First  Count,"  and  another  por- 
tlon  "Second  Count,"  the  portions  so  entitled 
do  not  purport  to  set  forth  separate  causes 
of  action,  but  to  state  the  facts  by  which 
the  defendants,  Mattem  aud  Bechtel,  are  re- 
spectively related  to  the  plaintiff's  cause  of 
action.  A  complaint,  while  setting  forth  a 
single  cause  of  action,  may  at  the  same  time 
ask  for  different  relief  from  different  defend- 
ants, according  as  they  are  connected  with 
this  cause  of  action;  and  its  character  Is  to 
be  determined  from  Its  contents,  rather  than 
from  a  misnomer  on  the  part  of  the  pleader. 
The  averment  that  the  mortgages  referred  to 
In  the  different  counts  were  given  as  security 
for  the  payment  of  the  same  promissory  note, 
and  that  this  note  which  Is  set  forth  In  each 
of  the  counts  Is  the  same  note.  Indicates  with 
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sufficient  clearness  that  only  one  cause  of  ac- 
tion Is  set  forth  In  the  complaint,  tinder  the 
aTerment  that  the  Bechtel  mortgage  was  ex- 
ecuted as  additional  security  for  the  payment 
by  Mrs.  Mattem  of  the  notes  secured  by  her 
mortgage,  Bechtel  was  properly  made  a  de- 
fendant for  the  purpose  of  securing  to  the 
plaintiff,  according  to  the  terms  of  its  mort- 
gage, any  deficiency  that  might  arise  upon 
the  foreclosure  of  the'  Mattem  mortgage. 
See  Hall  v.  Arnott,  80  Cal.  348,  22  Pac.  200. 
The  statement  in  Bcchtel's  mortgage  that  it 
was  given  as  security  for  the  payment  of  a 
promissory  note  dated  March  1,  1896,  "accord- 
ing to  its  terms,"  made  by  Mrs.  Mattem  in 
favor  of  the  plaintiff,  and  secured  by  a  mort- 
gage of  the  same  date,  giving  also  the  date 
and  place  of  record  of  the  mortgage,  was  a 
sufficiently  definite  description  of  the  obliga- 
tion for  which  it  was  given. 

Neither  is  the  mortgage  invalidated  be- 
cause the  instrument  set  forth  in  the  Mattem 
mortgage,  to  which  It  refers,  is  not  strictly  a 
promissory  note,  within  the  definition  of  the 
Civil  Code.  Having  executed  his  mortgage 
as  security  for  the  payment  of  an  instrument 
"according  to  Its  terms,"  which  Is  set  forth 
ilk  a  public  record,  he  Is  presumed  to  have 
known  its  character,  and  will  not  be  relieved 
from  his  obligation  because  he  has  styled  it 
a  "promissory  note."  As  the  complaint  sets 
forth  at  length  the  instrument  for  which  the 
Mattem  mortgage  was  given,  its  designation 
as  a  promissory  note  is  Immaterial.  That  In- 
strament  expressly  provides  for  the  payment 
of  the  Interest  coupons  which  are  therein  de- 
scribed, and  no  uncertainty  is  created  by  sub- 
sequently setting  forth  at  length  the  form  of 
these  coupons. 

The  objection  to  the  averment  in  the  com- 
plaint in  reference  to  the  Item  of  $29.57  ad- 
vanced for  the  preservation  of  the  Mattem 
property  needs  no  consideration,  since  no 
claim  therefor  was  made  by  the  plaintiff  at 
the  trial,  and  the  item  is  not  included  in  the 
Judgment 

The  defendant  Bechtel  alleged  in  his  an- 
swer that  the  mortgage  executed  by  him  was 
'Without  any  consideration,  and  at  the  trial 
he  gave  testimony  to  the  same  effect  Aside 
from  the  consideration  which  Is  presumed 
from  a  written  instrument,  a  sufficient  con- 
sideration was  shown  for  the  execution  of 
his  mortgage.  It  was  shown  that  he  bad 
executed  it  at  the  request  of  Mrs.  Mattem, 
and  that  prior  to  its  execution,  Mrs.  Mattem 
being  desirous  of  effecting  an  exchange  of  a 
portion  of  the  mortgaged  premises  for  other 
property,  a  contract  for  that  purpose  was 
prepared  by  him;  that  the  plaintiff  agreed 
to  release  this  portion  of  the  premises  from 
the  lien  of  her  mortgage  upon  the  condition 
that  Bechtel  would  make  this  mortgage;  that 
he  executed  the  mortgage  at  the  request  of 
Mrs.  Mattem;  that  tho  mortgage  thus  made 
by  him.  together  with  the  release  by  the 
plaintiff,  were  deposited  in  escrow  <until  It 
was  shown  to  tbe  satisfaction  of  the  plain- 


tiff that  Bechtel's  property  was  unincumber- 
ed; and  that  the  two  instruments  were  placed 
of  record  at  the  same  time.  The  contention 
that  this  evidence  was  outside  of  the  plead- 
ings was  properly  overruled.  The  evidence 
was  admissible  in  rebuttal  of  Bechtel's  testi- 
mony that  he  had  executed  his  mortgage 
without  any  consideration.  The  further  ob- 
jection that,  by  introducing  the  release  of  a 
portion  of  the  mortgaged  premises,  Bechtel 
was  absolved  from  liability  upon  his  mort- 
gage, is  without  merit  since  it  appeared  that 
the  mortgage  was  given  for  the  purpose  of 
procuring  the  release,  and  was  a  part  of  tbe 
same  transaction,  and  that  this  transaction 
was  conducted  In  part  by  Bechtel  himself, 
and  was  carried  Into  effect  with  the  knowl- 
edge and  consent  of  all  the  parties  interested. 
As  the  release  was  given  at  the  request  of 
Mrs.  Mattem,  her  objection  that  the  action  is 
for  a  foreclosure  of  only  a  portion  of  the 
property  originally  mortgaged  -is  entitled  to 
no  consideration. 

The  agreement  by  Trexler  to  guaranty  the 
obligation  of  Mrs.  Mattem  was  not  available 
as  a  defense  to  the  plalntitTs  right  to  fore- 
close the  mortgage  given  by  Bechtel.  Nei- 
ther was  the  conveyance  of  the  mortgaged 
premises  to  him  from  Mattem  available  as  a 
defense  In  the  action.  This  cohveyance  was 
not  of  record  at  the  commencement  of  tbe 
action,  and,  although  bearing  date  prior  there- 
to, is  averred  by  Bechtel  In  his  answer  to 
have  been  delivered  to  him  and  recorded  June 
9,  180S,  subsequent  to  the  commencement  of 
the  action. 

Many  other  objections  to  rallngs  of  tbe 
court  in  receiving  or  excluding  evidence  are 
presented  by  the  appellants  in  their  brief,  as 
well  as  to  the  action  of  the  court  in  tbe  trial 
and  determination  of  the  cause,  but  they  are 
not  of  such  a  nature  as  to  demand  extended 
consideration.  The  objection  that  the  court 
erred  in  adjudging  the  attorney's  fee  allowed 
to  the  plaintiff  to  be  a  Hen  upon  the  land  of 
Mrs.  Mattern,  thereby  creating  a  greater  de- 
ficiency to  be  enforced  out  of  Bechtel's  land, 
is  not  sustained  by  the  record.  The  court 
finds  tbe  amount  due  upon  the  promissory 
note  for  principal  and  Interest  thereof,  and 
declares  that  that  amount  Is  a  lien  upon  tbe 
lands  described  in  her  mortgage,  and  In  its 
decree  directs  a  sale  of  sufficient  of  the  land 
"to  raise  tbe  amount  due  unto  the  plaintiff  for 
the  principal  and  interest  and  costs  of  this 
suit  and  the  expenses  of  sale."  The  court 
does  not  find  or  decree  that  the  attorney's 
fees  allowed  by  it  are  a  lien  upon  the  land  of 
Mrs.  Mattem,  or  direct  the  sale  of  any  prop- 
erty In  satisfaction  thereof.  The  court  was 
authorized  to  fix  the  amount  of  the  attorney's 
fees  without  receiving  any  evidence  upon  the 
subject.  Clancy  v.  Plover,  107  Cal.  272.  40 
Pac.  394.  The  Judgment  and  order  ore  af- 
firmed 

We  concur:  VAN  DTKB.  J.;  GAR- 
OUTTB,  J. 
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(3S  Or.  246) 

SHARP  ▼.  JOHNSON. 
(Supreme  Court  of  Oregon.    Jan.  14,  1001.) 

REPLEVIN  —  JOINT    OWNER  —  UNDIVIDED    IN- 
TEREST—ANlMAi.S— AGISTER'S  LIEN. 

1.  Bepleyin  will  not  lie  for  an  undiTidcd  in- 
terest in  personal  propurty. 

2.  Independently  of  the  statute  or  special 
agreement,  one  wtio  cares  for  an  animal  of  an- 
other has  no  lien  thereon  for  his  charges, 
since  he  does  not  impart  any  new  or  added  val- 
ue to  it,  and  does  not  come  within  the  policy 
of  the  law  giying  innkeepers  a  lien,  not  being 
bound  to  receive  all  animals  that  may  be 
brought  to  him  for  keeping. 

3.  Under  Kill's  Ann.  Laws,  S  3C84,  giving  one 
who  feeds  or  bestows  labor,  care,  or  attention 
on  the  live  stock  of  another  a  lien  thereon  for 
the  charges  for  the  care  bestowed,  feed  fur- 
nished, etc.,  one  is  not  entitled  to  such  lien 
when  the  feed  or  laiior  was  furnished  by  an- 
other, though  he  may  have  ^aid  for  the  same. 

4.  The  statute  does  not  give  a  lien  to  one 
joint  owner  of  a  race  horse  against  the  other 
for  freight,  entrance,  and  jockey  fees  paid, 
etc.,  these  arising  in  consequence  of  the  joint 
ownership. 

5.  Mere  possession  by  a  joint  owner  of  per- 
sonalty does  not  entitle  him  to  a  retnrn  of  the 
property  taken  in  attachment  against  the  inter- 
est of  the  other  owner,  such  possession  being 
that  of  the  co-owner,  and  the  officer  having  a 
right  to  levy  on  the  entire  property  to  enforce 
a  claim  against  the  co-owner. 

Appeal  from  dreuit  court,  Lane  county; 
J.  W.  Hamilton,  Judge. 

Action  by  Ola  Sharp  against  A.  J.  Johnson. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Beversed. 

This  action  was  brought  to  recover  posses- 
sion of  a  race  horse  called  Black  Alder.  The 
plaintiff  alleges  that  she  is  the  owner  of  an 
undivided  one-third  Interest  In  the  horse,  and 
that  B.  Ii.  Bradley  Is  the  owner  of  the  other 
two-thirds;  that  she  had  a  Hen  on  Bradley's 
Interest  therein,  for  the  keep  and  board  of 
the  horse,  under  section  3684  of  the  statute 
(Hill's  Ann.  Laws),  and  was  in  possession  of 
the  animal  on  the  2l8t  of  April,  1898,  when 
defendant  wrongfully  and  unlawfully  took 
him  from  her.  The  defendant  In  his  answer 
denies  all  {he  material  allegations  of  the  com- 
plaint, except  the  taking;  and  for  affirmative 
defenses  alleges  (1)  that  the  horse  belonged 
to  T.  C.  Sharp  and  B.  L.  Bradley,  who  were 
Indebted  to  R.  R.  Hays  for  the  purchase  price 
thereof  in  the  sum  of  $500;  that  on  the 
2lBt  of  April,  189S,  Hays  commenced  an  ac- 
tion against  Sharp  and  Bradley,  and  caused 
a  writ  of  attachment  to  be  issued,  under 
-which  the  defendant,  as  sheriff  of  Lane  coun- 
ty, attacbed  the  horse  as  their  property  by 
taking  him  into  bis  custody;  (2)  that  the 
plaintiff  Is  the  wife  of  T.  C.  Sharp,  and,  prior 
to  the  date  referred  to,  she  and  her  husband 
conspired  and  confederated  together,  with 
the  purpose  and  intent  to  cheat  Bradley  out 
of  his  interest,  and  Hays  out  of  bis  debt,  by 
■wrongfully  and  unlawfully  pretending  and 
claiming  that  Sharp  had  sold  his  interest  In 
the  horse  to  the  plaintiff,  and  that  she  bad 
an  agister's  Hen  on  Bradley's  Interest,  which 
she  was  attempting  to  enforce  at  the  time  the 


borse  was  seized  under  the  writ  of  attach- 
ment; that  T.  C.  Sharp  was  and  Is  Insolvent; 
that  there  was  no  consideration  for  the  al- 
leged transfer  from  him  to  the  plaintiff  of  his 
interest  in  the  horse,  or  for  her  alleged  lien 
on  Bradley's  interest;  and  that,  at  the  time 
the  horse  was  attached,  he  was  in  a  bam  on 
the  premises  occupied  by  the  plaintiff  and  her 
husband  as  a  residence.  The  allegations  of 
the  answer  were  put  in  issue  by  a  reply,  and, 
the  trial  resulting  in  a  judgment  for  plaintiff, 
the  defendant  appeals,  assigning  as  error  the 
OTemillng  of  his  motion  for  a  nonsuit,  and 
the  refusal  to  give  certain  instructions  re- 
quested by  him. 

W.  C.  Hale,  for  appeUant    John  M.  WU- 
liams,  for  respondent 

BEAN,  O.  J.  (after  stating  the  facts). 
The  motion  for  a  nonsuit  was  based  on  the 
theory  that  the  plaintiff  failed  to  prove  a 
cause  sufficient  to  be  submitted  to  the  jury, 
and  we  think  should  have  been  sustained. 
The  plaintiff  claims  title  to  an  undivided 
third  Interest  in  the  animal  In  controversy  by 
purchase  from  her  husband.  She  testified 
that  such  interest  was  transferred  to  her  on 
the  25th  of  January,  1897,  two  days  after  the 
purchase  from  Hays,  in  consideration  of  mon- 
ey she  had  previously  advanced  to  her  hus- 
band for  the  payment  of  certain  bills  and  ex- 
penses incurred  by  him.  She  gave  evidence 
tending  to  support  her  claim,  which,  while 
far  from  clear  or  satisfactory,  was  perhaps 
sufficient  to  authorize  a  finding  by  the  jury 
that  she  was  the  owner  by  purchase  of  her 
husband's  undivided  interest.  But  this  alone 
would  not  entitle  her  to  recover  possession 
of  the  animal,  because  replevin  will  not  lie  for 
an  undivided  Interest  In  personal  property. 
Shlnn,  Repl.  §  206;  Cobbey,  Hepl.  (2d  Ed.) 
S  238;  20  Am.  &  Eng.  Enc.  Law,  1050; 
Phlpps  V.  Taylor,  15  Or.  484,  16  Pac.  171; 
Huffman  v.  Knight  36  Or.  581,  60  Pac.  207. 
Unless,  therefore,  she  was  entitled  to  posses- 
sion as  against  the  creditors  of  Bradley,  the 
co-owner,  she  cannot  prevail  In  this  action, 
although  she  may  be  the  owner  of  an  un- 
divided Interest  therein.  The  interest  of  one  ' 
tenant  in  common  in  personal  property  may 
be  attached  for  his  individual  debt,  and  the 
officer  may  take  all  the  property  into  his 
custody  without  being  guilty  of  a  conversion 
as  to  the  other  tenant's  share.  "This,"  says 
Mr.  Freeman,  "Is  merely  one  of  the  disagree- 
able Incidents  of  their  joint  ownership.  In  , 
no  other  way  could  the  Interest  of  the  defend- 
ant be  subject  to  execution;  for  an  execu- 
tion sale  of  chattels  not  in  the  possession  of 
the  sheriff,  nor  present  at  the  sale,  would 
invite  their  sacrifice,  and  could  not  be  tol- 
erated. Taking  possession  is  not  optional 
with  the  officer.  He  must  take  possession, 
or  in  some  way  subject  the  pr<^erty  to  his 
control,  in  ordM  to  malce  a  valid  levy  and 
sale."  2  Freem.  Ex'ns  (3d  Ed.)  §  '254a.  See. 
also,  1  Freem.  Ex'ns,  {  V&;  Drake,  Attachm. 
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(6th  Ed.)  S  248;  Waldman  v.  Broder,  10  OaL 
378;  Bei-ual  t.  Hovlous,  17  Cal.  541;  Veaeh 
V.  Adams,  51  Cal.  609;  Remmlngton  v.  Cady, 
10  Conn.  44;  Gaar  v.  Hurd,  92  111.  315. 

Tills  brings  us  to  the  question  of  the  valid- 
ity of  the  plaintiff's  alleged  Hen  on  Bradley's 
Interest  for,  unless  she  -was  entitled  to  hold 
possession  as  against  him  by  reason  of  such 
lien,  her  action  must  fail.  It  seems  from  the 
testimony  that  the  plaintiff's  husband  Is  a 
horse  trainer,  and  that  he  and  Bradley  pur- 
chased Black  Alder  for  the  purpose  of  talc- 
ing him  around  the  country  to  the  various 
race  courses,  and  entering  him  for  races; 
that  Sharp,  or  the  plaintiff,  as  she  contends, 
was  to  have  charge  of  him  for  both  parties, 
and  to  be  allowed  $20  a  month  for  keeping 
and  training  him;  that  at  the  time  of  bring- 
ing the  action  she  claimed  a  balance  due  for 
such  services,  and  for  freight,  shoeing,  en- 
trance money,  and  Jockey  fees,  of  $410.72, 
and  a  Hen  on  the  horse  therefor.  This 
amount  is  made  up  of  a  charge  of  $20  a 
month  for  training  and  feed  from  January 
23  to  March  23,  1897,  $30  a  month  from 
March  23  to  November  23>  1897,  and  $20  a 
month  from  November  23,  1897,  to  March 
23,  1898,  besides  other  items  mentioned.  So 
it  will  be  seen  that  the  lien  Is  claimed  for 
feed  from  the  time  of  the  purchase  by  Sharp 
and  Bradley,  on  the  23d  of  March,  1897, 
down  to  a  few  days  before  the  attachment, 
without  any  statement  as  to  whether  such 
feed  was  furnished  by  the  plaintiff  or  by 
other  parties.  It  is  well  settled  that,  in- 
dependently of  the  statute  or  special  agree- 
ment, one  who  feeds  or  cares  for  an  animal 
of  another  has  no  Hen  thereon  for  his  char- 
ges, because  he  does  not  Impart  any  new  or 
added  value  to  it.  nor  does  he  come  within 
the  policy  of  the  law  which  gives  Innkeepers 
a  lien  on  the  baggage  of  their  guests,  be- 
cause he  is  not  bound  to  receive  all  animals 
that  may  be  brought  to  him  for  keeping,  but 
may  refuse  them  If  he  sees  fit,  or  Impose 
such  terms  as  he  pleases.  1  Jones,  Liens 
(2d  Ed.)  §  (>41;  2  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  12.  We  must  therefore  look  to  the 
statute  to  determine  the  question.  It  pro- 
vides that  "any  person  who  shall  depasture 
or  feed  any  horses,  cattle,  hogs,  she^,  or 
other  live  stock,  or  bestow  any  latmr,  care,  or 
attention  upon  the  same  at  the  request  of 
the  owner  or  lawful  iwssessor  thereof,  shall 
hare  a  lien  upon  such  property  for  his  Just 
and  reasonable  charges  for  the  labor,  care, 
and  attention  he  has  bestowed,  and  the  food 
he  has  furnished,  and  he  may  retain  posses- 
sion of  such  property  until  such  charges  be 
paid."  Hill's  Ann.  Laws  Or.  §  36S4.  Now, 
the  manifest  design  of  this  provision  is  to 
give  to  a  bailee  of  live  stock,  who  depas- 
tures, feeds,  or  cares  for  it,  at  the  request  of 
the  owner  or  lawful  possessor,  a  lien  there- 
on for  the  food  furnished  or  care  bestowed 
by  him,  and  the  right  to  retain  the  possession 
until  his  charges  are  paid.  To  come  within 
Its  purview,  it  wonld  seem  that  the  animal 


must  belong  to  another;  for  one  who  feeds 
and  cares  for  an  animal  of  which  be  Is  a  part 
owner  cannot  be  said  to  have  rendered  the 
care  and  furnished  the  feed  at  the  request  of 
the  owner  or  lawful  possessor,  and  this  is  an 
essential  ingredient  of  such  a  lien. 

But,  however  this  may  be,  the  statute  is 
intended  to  give  a  lien  to  one  who,  at  the 
request  of  the  owner  or  lawful  possessor, 
shall  feed,  depasture,  or  bestow  labor  and 
care  upon  an  animal  the  property  of  another, 
for  such  feed  or  labor  furnished  by  him,  but 
not  when  furnished  by  another,  although  he 
may  have  paid  for  the  same.  The  plaintiff 
has  manifestly  not  brought  herself  within  the 
law.  She  or  her  husband  had  possession  of 
the  horse,  as  a  part  owner,  for  the  use  and 
benefit  of  themselves  and  their  co-owner, 
Bradley,  and  the  feed  and  care  for  which  the 
Hen  is  claimed  were,  in  part,  at  least,  neces- 
sarily furnished  by  other  people  at  places 
where  the  horse  was  entered  for  races,  who, 
under  the  statute,  might  have  had  an  agis- 
ter's lien.  The  other  items  for  which  a  lien 
Is  claimed,  such  as  freight,  entrance,  and 
Jockey  fees  paid,  are  clearly  not  llenable. 
The  charges  made  by  plaintiff  or  her  husband 
against  Bradley,  and  for  which  they  claim  a 
lien,  arose  in  consequence  of  their  Joint  own- 
ership and  Joint  adventure.  For  such  ex- 
penses the  statute  gives  no  lien.  Thus,  In 
Auld  v.  Travis,  5  Colo.  App.  335,  39  Pac.  357, 
It  was  held,  under  a  statute  substantially  the 
same  as  ours,  that  one  partner  was  not  en- 
titled to  a  Hen  upon  the  cattle  of  the  partner- 
ship for  food  furnished  by  him,  the  court 
saying:  "The  lien  is  for  the  food  and  care 
expended  upon  the  cattle  of  another,  where 
the  cattle  are  intrusted  to  his  care.  They 
must  be  deUvered  into  his  possession  and  sub- 
ject to  his  control,  and  the  bailment  is  such, 
and  his  possession  so  exclusive,  that  he  may 
maintain  trespass  or  trover  against  a  wrong- 
doer for  any  injury  to  their  possession." 
And,  after  reviewing  the  facts  in  the  particu- 
lar case,  the  court  proceeds:  "This  brief 
statement  shows  the  ImpossIlUlitlds  of  main- 
taining a  Hen  where  the  requirements  are- 
First,  that  the  cattle  should  be  the  property 
of  another,  in  which  the  agister  had  no  rights 
of  ownership;  second,  that  the  stock  was  de- 
livered for  the  purposes  of  the  agistment,  un- 
der a  contract  of  hire,  with  an  agreement  to 
pay  for  the  food  and  care."  So,  also,  in 
Armltage  v.  Mace,  96  N.  Y.  638,  where  a 
mare  was  deUvered  to  another,  under  an 
agreement  by  which  be  was  to  take  her 
around  the  country  to  enter  her  for  races, 
the  owner  to  pay  all  expenses  and  the  earn- 
ings to  be  divided,  it  was  held  that  the  ex- 
penses Incurred  for  the  board  and  shoeing  of 
the  animal  while  traveling  with  her  did  not 
give  the  possessor  a  Hen  under  the  statute. 

The  contention  is  made  by  the  plaintiff  that 
the  property  was  in  her  possession  at  the 
time  It  was  attached,  that  the  defendant  was 
guilty  of  trespass  in  taking  It  into  his  custody, 
and  that  she  was  tlicrefore  entitled  to  recover 
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on  that  ground  alone.  The  horse  was  In  a 
barn,  In  the  possession  of  the  plaintiff  and 
her  husband,  and  within  the  curtilage  of 
their  dwelling  house,  when  taken  by  defend- 
ant, and  hence  the  presumption  Is  that  be 
-was  in  the  possession  of  the  husband  and 
was  his  property.  9  Am.  &  £ng.  Enc.  Law, 
801;  Stew.  Husb.  &  W.  {  119.  And  this 
TTouId  probably  be  sufficient  to  support  the 
attachment  under  the  statute.  But,  whether 
it  would  or  not,  mere  possession  by  the  plain- 
tiff would  not  be  sufficient  to  entitle  her  to  a 
return  of  the  property,  because  her  posses- 
sion was  that  of  her  co-owner,  Bradley,  and, 
as  we  hare  seen,  the  sheriff.  In  attaching 
Bradley's  Interest,  bad  a  right  to  take  the 
horse  Into  his  custody.  It  follows  from  these 
views  that  the  judgment  of  the  court  below 
must  be  reversed,  and  the  cause  remanded, 
with  directions  to  allow  the  motion  for  a  non- 
snlt. 


(38  Or.  273) 

KADDERLY  v.  FRAZIER  et  al. 

(Supreme  Court  of  Oregon.    Jan.  14.  1901.) 

QUIBTING   TITLE— SUFFICIENCY   OF   DBSCEIP- 
TION. 

In  a  suit  to  prevent  cloud  on  title,  a  com- 
plaint describing  the  property  as  "70  acres 
thereof,"  referring  to  a  farm  of  110  acres,  is 
insufficient. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; John  B.  Cleland,  Judge. 

Suit  by  A.  A.  Kadderly  against  William 
Frazier  and  another.  From  a  decree  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

This  Is  a  suit  to  prevent  a  cloud  upon  the 
title  to  real  property.  It  is  substantially  al- 
leged In  the  complaint  that  oa  March  14, 1882, 
one  Alma  Hall,  being  the  owner  In  fee  "of 
110  acres  of  land  situated  In  section  12,  T. 
1  S.,  K.  3  E.  of  the  Willamette  meridian,  the 
same  being  a  part  of  the  L.  B.  Morgan  D.  L. 
C,"  gave  a  mortgage  thereon  to  H.  W.  Hogue 
to  secure  the  sum  of  $3,500,  which  the  as- 
sessor of  Multnomah  county  duly  assessed 
the  same  year  to  the  mortgagee,  who  neg- 
lected to  pay  the  taxes  levied  thereon;  that 
in  1894  Alma  Hall  sold  and  conveyed  said 
real  property  to  the  plaintiff,  who  is  now  the 
owner  thereof;  that  In  March,  1899,  the 
defendant  William  Frazier,  as  sheriff  of  Mult- 
nomah county.  In  pursuance  of  a  warrant  at- 
tached to  the  delinquent  tax  roll  of  said 
county  for  the  year  1892,  "levied  upon  the 
real  property  of  this  plaintiff  first  described 
herein,  to  wit,  70  acres  thereof,"  and  adver- 
tised it  for  sale  to  satisfy  the  taxes  so  levied 
npon  the  mortgage  debt  and  security;  and 
that,  if  he  Is  permitted  to  do  so,  a  cloud  will 
be  cast  upon  plaintiff's  title  to  the  land.  A 
demurrer  to  the  complaint  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  suit  having  been  sustained,  and  the 
plaintiff  refusing  to  plead  further,  the  court 
dismissed  the  suit,  and  plaintiff  appeals. 


John  H.  Hall,  for  appellant  M.  L.  Pipes 
and  Alex  Bernstein,  for  respondents. 

MOORE,  J.  (after  stating. the  facts).  The 
question  presented  for  consideration  Is  wheth- 
er the  complaint  describes  plalntifTs  land 
with  sufficient  certainty  for  identification  so 
that  a  decree  can  be  predicated  thereon.  It 
would  be  very  difficult  to  say,  from  an  in- 
spection of  the  language  of  the  complaint  as 
quoted  above,  what  part  of  the  L.  B.  Morgan 
donation  land  claim  had  been  levied  upon  by 
the  sheriff.  In  Ward  v.  Janney,  104  Ala.  122, 
16  South,  73.— a  suit  to  quiet  the  title  to  real 
property,— the  complaint,  In  respect  to  the 
description  of  the  premises,  contains  this 
averment:  "The  following  real  estate,  situ- 
ated near  the  city  of  Montgomery,  Alabama, 
namely,  five  acres  of  land,  being  a  part  of 
lot  number  five  according  to  the  survey  made 
by  A.  J.  Pickett  of  the  land  of  Mrs.  West- 
cott;"  and  it  was  held  that  the  description 
was  Insufficient,  and  that  the  complaint  was 
vulnerable  to  a  demurrer  interposed  upon 
that  ground.  In  the  case  at  bar,  the  plain- 
tiff not  having  described  the  real  property 
with  sufficient  certainty  for  Identification,  no 
error  was  committed  In  sustaining  a  demur- 
rer thereto,  and  hence  the  decree  is  affirmed. 


(38  Or.  200) 
GAINES  V.  (HIIiDERS  et  al. 
(Supreme  Court  of  Oregon.    Jan.  7,  1901.) 

JtSCHAmCS'     LIENS-MORTOAaES— FRIORITT— 

DECREE. 

Hill's  Ann.  Laws,  S  415,  declares  that  any 

fierson  having  a  lien  subsequent  to  the  plaintiff 
a  proceedings  for  the  foreclosure  of  a  mechan- 
ic's lien  shall  be  made  a  defendant  in  the  suit. 
By  matual  mistake  on  the  part  of  the  owner 
of  property  and  his  mortgagee,  land  intended 
to  be  mortgaged  was  not  described  in  the  in- 
strument; and  thereafter  a  material  man  fore- 
closed a  mechanic's  lien  ou  a  building  erected 
on  the  land,  omitted  from  the  mortgage,  and 
purchased  the  property,  having  no  knowledge 
of  the  mistake  m  the  morteage  at  the  time  he 
furnished  the  material.  The  mortgagee  was 
not  a  party  to  the  proceedings.  The  mortga- 
gee brought  suit  to  have  his  mortgage  reformed 
and  foreclosed,  and  for  a  decree  giving  priority 
over  the  rights  of  the  material  man.  Beld,  that 
a  decree  reforming  the  mortgage,  but  holding  it 
subsequent  to  the  rights  of  the  material  man, 
and  that  the  mortgagee  was  entitled  to  redeem 
by  paying  the  amount  of  the  material  man's 
bid,  was  proper,  since  the  decree  in  the  fore- 
closure of  the  mechanic's  lien  was  not  invalid 
on  the  ground  that  section  415  had  not  been 
complied  with;  the  material  man  having  ob- 
taincd>the  legal  title  to  the  premises  subject  to 
the  rights  of  the  mortgagee  to  redeem. - 

Appeal  from  circuit  court;  Jackson  county; 
H.  K.  Hanna,  Judge. 

Suit  by  James  Gaines  against  Spencer 
Chllders  and  others.  From  the  decree  render- 
ed, the  plaintiff  appeals.    Affirmed. 

On  November  20,  1895,  the  defendants 
Chllders,  intending  to  execute  a  mortgage  to 
plaintiff  upon  certain  land  In  Jackson  county 
to  secure  the  payment  of  a  promissory  note 
for  $550,  by  mutual  mistake  of  the  parties 
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thereto  made  It  upon  another  and  different 
tract.  Thereafter,  and  between  the  11th  day 
of  August  and  the  10th  day  of  November, 
1806,  the  defendant  Woods  sold  and  delivered 
lumber  to  CSiilders,  to  be,  and  which  was, 
nsed  in  the  construction  of  a  building  upon 
a  portion  of  the  premises  intended  to  be  so 
mortgaged.  On  December  9,  1806,  be  filed 
his  claim' of  Uen  In  the  oiBce  of  the  county 
clerk,  and  on  the  2d  day  of  June,  1897,  com- 
menced a  suit  against  Chllders  and  wife  and 
a  subsequent  Judgment  lien  creditor  to  fore- 
close the  lien.  Such  proceedings  were  there- 
after had  in  the  suit  that  a  decree  was  enter- 
ed in  his  favor,  directing,  among  other  things, 
the  sale  of  the  building,  together  with  a  cer- 
tain described  portion  of  the  premises,  under 
which  decree  and  execution  thereon  the  prop- 
erty was  sold  by  the  sheriff  and  purchased  by 
Woods  on  the  28tli  day  of  August,  1897.  The 
plaintiff,  who  was  not  a  party  to  the  suit  to 
foreclose  the  mechanic's  or  lumber  mcr- 
cbant's  Uen,  commenced  this  suit  on  the  10th 
day  of  May,  1SS6,  against  Childers  and 
Woods  to  reform  and  foreclose  his  mortgage, 
and  for  a  decree  giving  it  priority  over  the 
right  acquired  by  Woods  at  such  sale,  alleg- 
ing that  Woods  knew  of  plaintiff's  rights  at 
the  time  be  sold  the  lumber  to  Childers.  Up- 
on the'trlal  the  court  below,  however,  found 
as  a  fact— and  we  think  Its  finding  is  support- 
ed by  the  testimony— that  Woods  had  no  no- 
tice or  knowledge  of  the '  plaintiff's  claim  at 
the  time  he  furnished  the  lumber  and  filed  his 
lien,  and  that,  although  Informed  before  the 
commencement  of  his  suit  that  the  plaintiff 
was  supposed  to  have  a  mortgage  on  the 
premises,  he  did  not  make  him  a  party,  be- 
cause be  was  advised  by  his  attorney  that 
it  was  not  necessary,  as  the  description  In 
the  mortgage  did  not  cover  the  property  to 
which  the  lien  attached;  and  therefore  the 
court  entered  a  decree  reforming  plaintiff's 
mortgage,  but  holding  that  it  was  subsequent 
and  subject  to  the  mechanic's  lien  filed  by 
Woods;  that  plaintiff  was  entitled  to  redeem 
from  Woods  by  paying  the  amount  bid  by 
him  for  the  premises  purchased,  together 
with  interest  and  costs,  and  that,  if  be  chose 
to  exercise  such  right,  the  entire  premises 
should  be  sold,  and  the  proceeds  applied: 
First,  to  reimburse  him  for  the  amount  paid 
on  such  redemption;  second,  to  the  costs  and 
disbursements  of  the  suit;  and,  third,  on  the 
plaintiff's  mortgage,— but  that,  if  he  did  not 
choose  to  redeem,  an  execution  should. issue 
for  the  sale  of  the  portion  only  of  the  prem- 
ises intended  to  be  mortgaged,  not  embraced 
In  Woods'  purchase.  From  this  decree  the 
plaintiff  appeals. 

Austin  S.  Hammond,  for  appellant  John 
A.  Jeffrey,  for  respondents. 

BEAN,  C.  J.  (after  stating  the  facts).  The 
statute  provides  that  no  mechanic's  lien  shall 
bind  any  building  for  a  longer  period  than 
six  months  after  filing,  unless  suit  be  brought 


in  a  proper  court  within  that  time  to  enforce 
the  same  (Hill's  Ann.  Laws  Or.  §  3675);  that 
all  persons  personally  liable  and  all  me- 
chanic's lien  holders  shall,  and  all  other  per- 
sons Interested  In  the  matter  In  controversy 
or  in  the  property  sought  to  be  charged  with 
the  lien  may,  be  made  parties,  but  such  as 
are  not  made  parties  shall  not  be  bound  by 
such  proceedings  (Id.  i  3677).  The  position 
of  the  plaintiff  is  that  under  the  statute  a 
mechanic's  lien  lapses  or  becomes  void,  as 
against  a  junior  mortgage  or  Judgment  lien, 
unless  the  lienholder  is  made  a  party  to  a 
suit  to  enforce  such  lien,  brought  within  tbe 
time  specified  In  the  statute.  But  the  stat- 
ute provides  that  the  pleadings,  process, 
practice,  and  other  proceedings  shall  be  the 
same  as  in  other  cases,  and  shall,  as  nearly 
as  possible,  be  made  to  conform  to  tbe  pro- 
ceedings of  a  foreclosure  of  a  mortgage  Uen 
upon  real  property.  Id.  §  3677.  Tbe  mani- 
fest  purpose  of  these  provisions  Is  to  assimi- 
late the  proceedings  in  a  suit  to  foreclose  a 
mechanic's  lien,  as  nearly  as  possible,  to 
those  In  a  suit  to  foreclose  a  mortgage  upon 
real  estate;  and  It  is  weU  settled  that  a  suit 
to  foreclose  a  mortgage  can  proceed  to  final 
decree  without  the  presence  of  other  lien 
claimants,  and  that  the  absence  of  such  par- 
ties from  the  record  does  not  render  the  serv- 
ice a  nullity.  It  is  true,  section  416  provides, 
"Any  person  having  a  lien  subsequent  to  the 
plaintiff  upon  the  same  property  or  any  part 
thereof  •  •  •  shall  be  made  a  defendant 
in  the  suit"  But  this  is  only  In  order  that 
a  decree  may  be  rendered  which  will  bind 
all  parties  interested  in  the  land,  and  under 
which  a  sale  may  be  effected  which  will 
transfer  the  title  to  the  purchaser  free  from 
liens  and  Incumbrances.  The  omission  of 
such  parties,  however,  wIU  not  Invalidate  the 
decree,  nor  will  a  bill  be  dismissed  on  ac- 
count thereof  for  a  defect  of  parties.  9  Enc 
Pi.  &  Prac.  300.  If  Incumbrancers  are  not 
made  parties  to  a  suit  to  foreclose  a  lien, 
they  are,  of  course.  In  no  respect  bound  by 
the  decree  or  proceedings  thereunder;  but 
the  decree  Itself  is  valid,  and  vests  In  tbe  pur- 
chaser the  legal  title  to  the  premises,  and  tbe 
right,  In  a  proper  proceeding,  to  compel  such 
lien  creditors  to  redeem.  Sellwood  v.  Gray, 
11  Or.  534,  5  Pac.  196;  Koerner  v.  Iron 
Works,  36  Or.  90,  58  Pac  803.  The  same  is 
true  In  a  suit  to  foreclose  a  mechanic's  Uen. 
Persons  holding  liens  upon  the  premises  by 
Judgment  or  mortgage  are  not  indispensable 
parties  to  such  a  suit.  The  only  effect  of  not 
Joining  them  with  the  owners  of  the  prem- 
ises Is  that  the  decree  Is  not  binding  upon 
them,  and  does  not  cut  oft  or  deprive  them 
of  the  right  of  redemption.  Osbom  v.  Logus, 
28  Or.  302,  37  Pac.  456,  38  Pac.  190,  42  Paci 
997;  Whitney  v.  Higglns,  10  Oal.  547;  Gamble 
V.  Voll,  15  Gal.  507.  The  failure,  therefore, 
to  make  the  plaintiff  a  party  to  the  suit 
brought  by  Woods  to  foreclose  his  Uen  did  not 
render  the  lien  or  the  rights  acquired  there- 
under Invalid  as  to  the  piaintilTs  mortgage. 
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but  tbe  purchaser  at  the  sale  under  such  de- 
cree obtained  tbe  legal  title  to  the  premises, 
subject  to  the  right  of  the  plaintiff  to  re- 
deem; and  therefore  there  was  no  error  in 
tbe  decree  of  the  court  below,  wUcb  is  af- 
firmed. 


(38  Or.  819) 

WASHINGTON  NAT.  BUILDING,  LOAN  & 
INVESTMENT  ASS'N  v.  STANLEY  et  al. 
(Supreme  Court  of  Oregon.    Jan.  7,  1901.) 

CORPORATIONS— FOREIGN  BUILDING  ASSOCIA- 
TIONS—DOMESTIC BUSINESS  —  CONTRACTS  — 
USURY— CORPORATE  EXISTENCE  —  DBJNIAlr- 
ESTOPPBL.— MORTGAGES— FORECLOSURE. 

1.  A  complaint,  in  an  action  to  foreclose  a 
mortgage  on  realty,  setting  out  the  note,  no 
part  of  which  was  paid,  and  averring  that  it 
was  secured  by  a  mortgage,  duly  recorded,  on 
certain  realty,  which  it  described,  states  a  cause 
of  action,  in  the  absence  of  specific  objection, 
though  it  does  not  set  up  the  mortgage  by  copy 
or  exhibit,  nor  state  the  purport  of  its  pro- 
visions. 

2.  Where  a  building  association  has  attempt- 
ed in  good  faith  to  comply  with  the  laws  gov- 
erning its  organization,  persons  who  have  bor- 
rowed from  it,  accepted  its  atoclt,  and  dealt 
with  it  in  its  corporate  capacity,  in  an  action 
by  it  to  foreclose  a  mortgage,  cannot  question 
its  corporate  capacity  to  enforce  the  obligation 
because  the  law  has  not  been  fully  complied 
Mith  in  its  organization. 

3.  Under  Sess.  Laws  1805,  p.  103,  providing 
that,  if  the  secretary  of  state  fs  satisfied  that  a 
foreign  building  association  has  complied  with 
the  requirements  of  the  laws  entitling  it  to  do 
business  in  the  state,  he  shall  issue  his  certifi- 
cate stating  such  compliance,  such  certificate 
is  snfi^cient  to  establish,  prima  facie,  the  au- 
thority of  a  building  association  holding  it  to 
do  business  in  the  state. 

4.  Sess.  Laws  1S&5,  p.  103,  g  4,  requires  the 
by-laws  of  building  associations  to  provide  for 
the  amount  of  premium  to  be  paid  for,  and  the 
rate  of  interest  on,  loans;  section  6  provides 
that  its  provisions  relating  to  bidding  on  loans 
shall  not  apply  to  associations  which  fix  the 
rate  of  interest  and  premium  in  their  by-laws; 
and  section  7  directs  that  any  premium  taken 
by  an  association  shall  not  be  treated  as  inter- 
est, or  render  the  association  amenable  to  usury 
laws.  Held,  that  a  contract  with  a  building 
association  stipulating  for  interest  at  6  per 
cent,  per  annum,  and  a  premium  at  the  rate  of 
6  per  cent,  per  annum,  is  usurious,  since  such 
laws  do  not  permit  tbe  fixing  of  a  premium  by 
a  rate  per  cent,  on  the  amount  of  the  loan,  and 
dependent  for  the  time  of  its  payment  on  the 
time  the  loan  may  remain  unpaid. 

5.  Where  a  contract  with  a  foreign  building 
association  authorized  to  do  business  in  Oregon 
is  made  in  the  latter  state,  and  is  secured  by 
mortgage  on  realty  situate  therein,  and  a  suit 
to  enforce  it  is  instituted  in  the  county  where 
tbe  mortgaged  premises  are  situated,  such  con- 
tract is  to  be  construed  by  the  laws  of  Oregon, 
though  it  stipulates  that  it  is  a  contract  of  such 
foreign  state. 

6.  Where  a  building  association,  in  contract- 
ing with  a  member,  has  acted  under  an  honest 
belief  that  a  stipulated  rate  included  as  premi- 
um in  addition  to  interest  was  recoverable  by 
Jaw,  in  wliich  it  was  mistaken,  and  it  appears 
that  the  law  governing  such  associations  is  of 
doubtful  import,  the  penalty  for  taking  usury 
'will  not  be  enforced. 

Appeal  from  circuit  court,  Polk  county; 
H.  H.  Hewitt,  Judge. 

Action  by  Washington  National  Building, 
Loan  &  Investment  Association  against  Hart- 


well  B.  Stanley  and  others.  From  a  decree 
dismissing  its  complaint,  complainant  ap- 
peals.   Berersed. 

This  Is  a  suit  to  forejslose  a  mortgage  up- 
on real  estate.  The  complaint  avers:  That 
plaintiff  Is  a  corporation  organized  under  tbe 
laws  of  the  state  of  Washington,  and  that, 
by  compliance  with  tbe  requirements  of  the 
laws  of  this  state,  it  Is  ehtitled  to  do  busi- 
ness herein  and  to  maintain  this  suit  That 
on  September  2,  1895,  Hartwell  B.  Stanley 
and  wife,  of  Seattle,  Wash.,  made  their  cer- 
tain promissory  note  to  plaintiff,  of  whlcb 
the  following  la  a  copy:  "On  or  before 
eighty-four  (81)  months  after  date,  for  value 
received,  I  promise  to  pay  tbe  Washington 
National  Building,  Loan  and  Investment  As- 
sociation, a  corporation  duly  oirganlzed  un- 
der the  laws  of  Washington,  the  sum  of  five 
hundred  ($500.00)  dollars,  with  six  per  cent 
Interest  per  annum,  and  six  per  cent  premi- 
um per  annum,  thereon  from  date  until  paid, 
principal,  interest,  and  premium  payable  in 
United  States  gold  coin  of  the  present  weight 
and  fineness,  payable  monthly  on  or  before 
the  last  Saturday  of  each  month,  principal. 
Interest  and  premium  payable  to  the  treas- 
urer of  the  Washington  National  Building, 
Loan  and  Investment  Association,  at  Seattle, 
Washington.  Any  failure  to  pay  Interest  or 
premium  when  due  shall,  at  the  election  of 
the  payee,  make  tbe  principal,  interest,  and 
premium  at  once  due,  and  any  waiver  of 
such  right  shall  not  prevent  the  payee  from 
enforcing  the  right,  at  its  election.  Tbe 
shares  of  stock  of  the  Washington  National 
Building,  Loan-  and  Investment  Association 
held  by  the  •  undersigned,  as  shown  by  the 
certificate  of  stock  No.  4,885,  are  hereby 
transferred  and  pledged  to  the  payee  as  col- 
lateral security  for  the  performance  of  the 
conditions  of  this  obligation  and  of  the  mort- 
gage securing  the  same.  And  It  Is  hereby 
especially  agreed  that  if  this  note  is  placed 
In  the  bands  of  an  attorney  for  collection, 
or  if  collected  by  suit,  I  agree  to  pay  such 
additional  sum  as  attorney's  fees  as  the 
court  may  adjudge  reasonable."  That  at  the 
same  time  the  said  Stanley  and  wife,  for  the 
purpose  of  securing  the  payment  thereof, 
duly  made,  executed,  and  delivered  to  plain- 
tiff their  certain  mortgage  upon  real  proper- 
ty (describing  it)  in  Polk  county.  Or.,  which 
was  duly  recorded  In  the  office  of  the  clerk 
of  said  county.  That  said  note  and  mort- 
gage were  made  with  reference  to,  and  In 
accordance  with,  the  laws  of  the  state  of 
Washington,  and  that  under  and  by  virtue 
of  said  laws,  they  are  each  valid  and  bind- 
ing obligations.  That  no  part  of  said  note, 
either  principal,  interest,  or  premium,  has 
been  paid.  That  the  shares  of  stock  refer- 
red to  in  said  mortgage  are  of  no  value 
whatever.  That  there  is  now  due  and  ow- 
ing from  the  defendants  Stanley  to  plaintiff 
the  sum  of  $500,  with  interest  thereon  at  the 
rate  of  6  per  cent  per  annum,  and  premium 
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at  ;the  rate  of  6  per  cent,  per  annum,  from 
September  2,  1895,  and  that  $75  Is  a  reason- 
able sum  to  be  allowed  as  attorney's  fees  for 
the  foreclosure  of  said  mortgage.  The  pray- 
er is  for  such  foreclosure,  and  a  cancellation 
of  the  defendant's  stock  in  the  association. 
The  defendants  Stanley  and  wife  Join  issue 
therewith,  and,  among  other  things,  deny 
that  the  plaintiff  had  complied  with  the  re- 
quirements of  the  act  of  February  K,  1895, 
entitling  building  and  loan  associations  of 
other  states  to  transact  business  within  this 
state  (Sess.  Laws  1895,  p.  103>,  or  that  said 
contract  was  made  or  executed  in  the  state 
of  Washington,  or  that  they  otherwise  ex- 
ecuted and  delivered  said  mortgage,  except 
as  stated  in  their  further  and  separate  an- 
swer, or  that  there  is  anything  due  or  ow- 
ing from  them  to  the  plaintiff.  As  a  sep- 
arate defense,  they  allege  that  no  rate  of 
premium  is  fixed  by  piaintifT's  by-laws,  as 
provided  by  section  6  of  said  act,  and  that 
the  agreement  to  pay  a  premium  of  6  per 
cent,  per  annum.  In  the  manner  specified  in 
said  note,  is  illegal  and  void;  that  said  note 
and  mortgage  were  executed  and  delivered 
in  Pollt  county.  Or.;  that  the  note  was  made 
and  delivered  upon  a  usurious  agreement 
between  the  plaintiff  and  the  defendants, 
and  that  said  corporation  has  not  complied 
with  the  provisions  of  said  act,  so  as  to 
entitle  it  to  transact  business  in  this  state. 
The  reply  denies  the  material  allegations  of 
the  answer,  and  further  alleges,  among  oth- 
er things,  that  plaintiff  fully  complied  with 
the  statute  authorizing  it  to  do  business  in 
this  state,  and  received  the  certificate  of  the 
secretary  of  state  to  that  effect.  The  trial 
resulted  in  a  decree  dismissing  the  suit,  and 
the  plaintiff  appeals. 

Guy  G.  Willis,  for  appellant  J.  L.  Collins 
and  Raleigh  Stott,  for  respondents. 

WOLVERTON.  J.  (after  stating  the  facts). 
One  of  the  grounds  upon  which  the  dismissal 
was  based  is  that  the  complaint  does  not 
state  facts  sufilcient  to  constitute  a  cause  of 
suit  Such  insufficiency  was  not  suggested 
by  the  defense,  but  was  so  found  by  the  court 
upon  Its  own  motion,  and  is  urged  here  as  a 
correct  holding  In  the  premises.  The  spe- 
cific objection  to  the  complaint  is  that  it  has 
neither  set  up  the  mortgage  by  copy  or  ex- 
hibit, nor  stated  the  substance  or  purport  of 
Its  provisions,  and  that  therefore,  the  court 
cannot  determine  what  are  its  conditions,  or 
whether  or  not  they,  or  any  of  them,  have 
been  broken  so  as  to  entitle  the  plaintiff  to  a 
foreclosure.  The  question  not  having  been 
raised  until  after  Joining  issue,  all  intend- 
ments must  be  taken  in  favor  of  the  com- 
plaint. If  it  shows  a  good  cause  of  suit 
though  defectively  stated,  it  will  support  a 
decree,  and  ought  to  be  allowed  to  stand,  at 
this  stage  of  the  proceedings.  But  if  it  hag 
omitted  an  allegation  material  and  necessary 
to  B  maintenance  of  the  suit  then  It  must 


be  iield  insufficient  Booth  ▼.  Moody,  30  Or. 
222,  46  Pac.  884.  It  must  be  admitted  that 
the  pleading  contains  but  a  meager  state- 
ment of  the  pialntifTs  cause,  which.  If  tested 
by  demurrer,  could  not  be  sustained;  but 
under  the  circumstances,  we  are  inclined  to 
think  that  it  will  support  a  decree.  It  was 
evidently  patterned  after  one  of  the  forms 
contained  in  2  Estee,  PI.  &  Prac.  (2d  Ed.)  265, 
Form  450.  This  court  has  held  a  complaint 
In  like  form  good  against  a  collateral  at- 
tack. Berry  v.  King,  15  Or.  165,  13  Pac  772. 
It  is  there  said,  by  Mr.  Chief  Justice  Lord, 
that  "it  may  be  well  doubted  whether  the 
allegation  complained  of  is  insufficient  in  the 
particular  noted."  While  that  case  is  per- 
haps not  authority  here,  as  the  question  has 
arisen  in  a  direct  proceeding,  yet  giving  the 
plaintiff  advantage  of  ail  intendments,  the 
complaint  must  be  held  to  state  a  cause  of 
suit. 

The  articles  of  incorporation  appear  to  have 
been  executed  and  acknowledged  by  only  six 
persons,  instead  of  ten,  as  required  by  the 
statute  of  Washington  in  the  organization  of 
such  an  association,  and  the  defendants  chal- 
lenge the  plaintiff's  corporate  capacity  to  en- 
force its  obligations,  because  the  law  has  Bot 
been  complied  with  in  the  particular  sug- 
gested. But  the  association  having  appar- 
ently and  In  good  faith  attempted  to  comply 
with  the  law  governing  the  organization,  and 
the  defendants  being  borrowers  of  the  con- 
cern, and  having  received  and  accepted  its 
stock  and  dealt  with  it  In  its  corporate  ca- 
pacity, they  cannot  now  be  heard  to  ques- 
tion Its  entity.  The  association  is,  at  least 
a  de  facto  corporation,  and  may  maintain 
suits  and  actions  against  those  who  have 
dealt  with  it  to  enforce  their  obligations,  and 
the  state  only  can  complain  of  Its  defective 
organization.  "When  a  body  of  men  are 
acting  as  a  corporation  under  color  of  appar- 
ent organization.  In  pursuance  of  some  char- 
ter or  enabling  act  their  legal  authority  to 
act  as  a  corporation  cannot  be  questioned  col- 
laterally." TayL  Priv.  Corp.  (4th  Ed.)  §  145. 
So  that.  If  there  has  been  an  apparent  at- 
tempt to  perfect  an  organization  under  the 
law,  and  there  has  been  user  in  pursuance  of 
such  an  attempt  the  organization  has  ac- 
quired a  de  facto  existence,  which  will  en- 
able it  to  maintain  its  Individuality  against 
all  attacks  that  may  arise  collaterally.  Fin- 
negan  v.  Noerenberg,  52  Minn.  239,  53  X.  W. 
1150.  And  this  rule  is  applicable  to  building 
and  loan  associations,  as  well  as  private  cor- 
porations generally.  Fayette  v.  Association, 
27  111.  App.  307;  Hagerman  t.  Association, 
25  Ohio  St  186. 

It  is  furtlier  Insisted  that  the  plaintiff  has 
not  complied  with  the  requirements  of  our 
statute  so  as  to  entitle  it  to  do  business  with- 
in this  state.  The  act  (see  Sess.  Laws  1895, 
p.  103)  provides  that  no  building  and  loan 
association  organized  under  the  laws  of  any 
other  state  shall  do  business  herein,  unless 
such  association  shall  have  securities  of  the 
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value  of  1100,000;  and  that,  before  com- 
mencing to  do  business  here,  such  associa- 
tion shall  file  with  the  secretary  of  state  an 
authenticated  copy  of  Its  charter  or  articles 
of  incorporation  and  by-laws,  a  duly-authen- 
ticated copy  of  a  resolution  adopted  by  the 
iKwrd  of  directors,  appointing  an  attorney 
therefor,  resident  within  this  state,  upon 
whom  legal  process  may  be  served,  and 
whose  name  and  residence  shall  be  stated 
therein,  and  an  agreement  that  said  asso- 
ciation will -pay  any  Judgment  that  may  be 
taken  against  It  within  60  days  after  the  final 
entry  thereof,  and  a  certificate  of  the  author- 
ized ofilcer  of  such  other  state,  showing  that 
securities  of  the  value  of  $100,000  are  on  de- 
posit with  the  proper  officer  or  trust  company, 
in  trust  for  all  the  members  and  creditors  of 
such  association.  It  is  further  provided  that 
every  such  association  doing  business  In  this 
state  shall,  on  or  before  the  Ist  day  of  Sep- 
tember of  each  year,  deposit  with  the  secre- 
tary of  state  a  report  of  Its  affairs  and  oper- 
ations for  the  year  ending  on  the  30th  day  of 
June  Immediately  preceding,  which  shall 
specify  certain  matters  named  in  the  act,  and 
that  thereupon.  If  the  secretary  of  state  irf 
satisfied  that  it  has  CMuplied  with  ail  the 
provisions  ot  the  act  and  is  entitled  to  do 
business  in  this  state,  he  shall  Issue  his  cer- 
tificate, stating  such  compliance,  and  that  it 
is  entitled  to  do  business  accordingly,  which 
certificate  shall  be  in  force  for  a  period  of 
one  year,  unless  sooner  rescinded.  By  stlp- 
Dlatlon  of  the  parties,  the  certificate  of  the 
Honorable  H  R.  Kincald,  secretary  of  state, 
bearing  date  August  29,  1805,  only  a  few 
days  prior  to  the  date  of  the  execution  of  the 
note  and  mortgage,  was  offered  and  admitted 
in  evidence,  subject  to  any  valid  objections 
thereto,  showing  that  all  the  provisions  of 
said  act  authorizing  such  associations  to  do 
business  in  this  state  had  been  complied 
with.  No  objections  having  been  urged  to 
the  competency  or  relevancy  of  the  certifi- 
cate, we  are  of  the  opinion  that  It  is  ade- 
quate to  establish,  prima  facie  at  least,  the 
authority  of  the  plaintiff  to  do  business  here. 
We  will  not  attempt,  therefore,  to  make  fur- 
ther Inquiry  as  to  what  was  In  reality  done 
by  the  association  to  the  end  that  it  might 
lawfully  transact  business  in  this  state. 

The  mortgage  recites  that  It  is  given  to 
secure  a  loan  upon  five  shares  of  stock,  the 
monthly  payments  on  which,  amounting  to 
^.25,  the  mortgagors  covenant  and  agree  to 
make  until  said  stock  becomes  fully  paid  up; 
and  the  conditions  thereof  are  that  If  the 
mortgagors  shall  well  and  truly  pay,  or 
cause  to  be  paid,  to  the  association,  at  its 
home  ofllce  at  Seattle,  Wash.,  the  sum  of 
$50U,  according  to  the  conditions  of  the  prom- 
issory note  set  out  therein,  with  Interest  be- 
fore and  after  maturity  at  the  rate  of  6  per 
cent,  per  annum  until  paid,  payable  monthly, 
and  a  premium  at  the  rate  of  6  per  cent,  per 
annum,  payable  at  the  same  time  and  in  the 
same  manner  as  the  interest,  or  shall  pay,  or 


cause  to  be  paid,  at  the  home  office,  all  in- 
stallments of  interest  and  premium  which 
become  due  on  such  stock  until  It  l>ecomes 
fully  paid,  and  before  any  of  said  install- 
ments shall  have  been  past  due  a  period  of 
six  months,  and  shall  surrender  such  stock  in 
payment  of  the  note,  then  said  mortgage  to 
become  void,  otherwise  to  be  and  remain  in 
full  force  and  effect.  The  stipulated  facts 
show  that  the  plaintiff,  by  resolution  of  Its 
board  of  directors,  appointed  Guy  G.  Willis, 
of  Portland,  Or.,  Its  attorney  for  the  state  of 
Oregon,  upon  whom  legal  process  might  be 
served,  to  hold  until  another  should  be  ap- 
pointed to  succeed  him;  that  the  defendants 
Stanley  were  not  In  the  state  of  Washington 
on  the  2d  of  September,  1805,  when  said  note 
and  mortgage  were  signed,  acknowledged, 
and  delivered;  that  on  the  7th  of  August  pre- 
ceding the  defendant  H.  B.  Stanley  made  ap- 
plication to  the  plaintiff  for  a  loan,  and  at 
the  same  time  applied  in  writing  for  10 
shares  of  stock  in  the  association;  that  plain- 
tiff issued  to  Stanley  its  certificate  for  10 
shares  of  stock,  and  at  the  date  of  execution 
of  the  note  and  mortgage  he  redelivered  the 
same  to  plaintiff  as  collateral  security  for  the 
loan;  that  said  application  for  a  loan  and 
stock  was  made  at  Dallas,  Or.,  through  one 
W.  G.  Wright,  who  represented  that  plaintiff 
had  money  for  such  Investment,  and  the  note 
and  mortgage  were  there  executed,  acknowl- 
edged, and  delivered  to  the  plaintiff.  The 
mortgage,  however,  contains  a  provision  that 
it  is  understood  to  be  made  with  reference  to 
and  under  the  laws  of  the  state  of  Washing- 
ton. 

This  brings  us  to  the  pivotal,  and  most  dif- 
ficult, question  in  the  case,  which  is  whether 
the  note  and  mortgage,  which  must  be  con- 
strued together  as  one  instrument,  are  taint- 
ed with  usury.  For  a  proper  determination 
thereof,  very  much  depends  upon  the  precise 
nature  and  purpose  of  a  building  and  loan  or 
savings  and  loan  association.  The  title  of 
the  act  granting  special  and  peculiar  privi- 
leges to  such  organizations  In  this  state  is, 
"To  regulate  the  Incorporation  and  business 
of  building  and  loan  and  savings  and  loan 
associations  doing  a  general  business."  Sess. 
Laws  1805,  p.  103.  There  is  no  distinction 
between  a  building  and  loan  and  savings  and 
loan  association,  and  the  two  appellations 
were  used  to  designate  but  one  class  of  so- 
cieties, viz.  those  doing  a  savings  and  loan 
or  Investment  business  on  the  building  so- 
ciety plan.  Associations  of  this  kind  enable 
persons  belonging  to  a  deserving  class,  whose 
earnings  are  small,  and  with  whom  the  slow- 
ness of  accumulation  discourages  the  effort, 
by  the  process  of  gradual  and  enforced  sav- 
ings to  become,  either  at  the  end  of  a  certain 
period,  or  by  anticipation  of  it,  the  owners  of 
homesteads.  It  is  by  reason  of  the  peculiar 
character  of  this  particular  class  of  associa- 
tions, and  because  of  their  capability,  when 
conducted  upon  the  plan  which  essentially 
distinguishes  them  from  other  organizations 
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and  business  enterprises,  that  they  hare  ac- 
quired, under  the  law,  distinct  and  peculiar 
rights  and  privileges.  The  act  was  designed, 
therefore,  to  encourage  and  extend  the  par^ 
tlcular  privileges  therein  designated  to  this 
peculiar  class  of  organizations.  None  other 
can  claim  the  benefits  and  Immunities  ac- 
corded them,  and  these  only  when  they  pur- 
sue the  especial  business,  and  observe  the  ex- 
ceptional rules,  which  characterize  them,  and 
make  them  i)eculiar,  as  compared  with  other 
business  enterprises. 

A  building  association,  as  now  existing,  Is 
defined  by  Thompson  as  "a  private  corpora- 
tion designed  for  the  accumulation,  by  the 
members,  of  their  money,  by  periodical  pay- 
ments into  its  treasury,  to  be  invested  from 
time  to  time  In  loans  to  the  members  upon 
real  estate  for  home  purposes,  the  borrowing 
members  paying  interest,  -and  a  preference  in 
securing  loans  oyer  other  members,  and  con- 
tinuing their  fixed  periodical  Installments  in 
addition;  all  of  which  payments,  together 
with  the  nonborrower's  payments.  Including 
fines  for  failure  to  pay  such  fixed  install- 
ments, forfeitures  for  such  contlnned  failure 
of  such  payments,  fees  for  transferring  stock, 
membership  fees  required  upon  the  entrance 
of  the  member  into  the  society,  and  such  oth- 
er revenues,  go  Into  the  common  fund  nntil 
such  time  as  that  the  installment,  payments, 
and  profits  aggregate  the  face  value  of  all 
the  shares  in  the  association,  when  the  as- 
sets, after  the  payment  of  the  expenses  and 
losses,  are  prorated  among  all  the  members, 
which,  in  legal  effect,  cancels  the  borrower's 
debt,  and  gives  the  nonborrower  the  amount 
of  his  stock."  Thomp.  Bldg.  Ass'ns  (2d  Ed.) 
{  3.  Mr.  Endllch  defines  such  association  as 
a  "private  corporation,  erected  for  such  a 
period  of  time  as  may  be  permitted  by  the 
laws  under  which  it  is  incorporated,  for  the 
accumulation,  from  fixed  periodical  contribu- 
tions of  its  shareholders  and  the  profits  upon 
their  investment,  of  a  fund,  to  be  applied, 
from  time  to  time,  in  accommodating  such 
shareholders  with  loans  or  advancements,  for 
the  purpose,  primarily,  of  acquiring  the  free 
possession  of  real  estate,  and  constructing 
dwellings,  under  terms  and  regulations  sanc- 
tioned by  experience,  and  prescribed  by  legis- 
lation, and  the  charter  and  by-laws  of  the  as- 
sociation, upon  principles  of  strict  mutuality 
and  equality  of  benefits  and  obligations,  with 
the  effect  of  gradually  extinguishing  the  lia- 
bility incurred  from  such  loans  and  advance- 
ments simultaneously  with  the  prescribed 
continuance  of  the  shareholder's  periodical 
contributions  upon  the  stock  held  by  him  in 
the  association;  the  said  periodical  contribu- 
tions being  80  calculated  as  to  amount,  in  the 
aggregate,  at  compound  interest,  to  the  par 
value  of  all  the  shares,  as  agreed  upon  at  the 
formation  of  the  society  and  fixed  by  Its  char- 
ter, within  the  period  allowed  for  tiie  antici- 
pated duration  of  the  society,  or  the  continu- 
ance of  the  contributions,  after  deduction  of 
all  the  necessary  expenses  of  the  business." 


End.  Bldg.  Ass'ns,  {  30.  See,  also.  State  v. 
AssoeiatlMi.  45  Minn.  154,  47  N.  W.  540.  The 
societies  in  this  country  .were  first  organized 
under  the  plan  evolved  In  England.  Lord 
Chancellor  Cranworth,  describing  their  opera- 
tions in  that  country  under  the  provisions  ot 
Act  6  &  7  Wm.  IV.  c.  32,  iS  1.  3-5,  says: 
"Members  subscribe  monthly  sums,  which  are 
accumulated  till  the  fund  is  sn£9cient  to  give 
a  stipulated  sum  to  each  member,  and  then 
the  whole  is  divided  among  them.  In  the  so- 
ciety now  in  question  the  sum  to  be  raised 
for  each  member  is  £100.  If  this  were  all. 
It  would  be  a  very  simple  transaction,— mere 
accumulation,— and  the  only  question  would 
be  bow  to  invest  the  sums  subscribed  to  the 
greatest  advantage.  But  this  is  not  all.  One 
main  object  is  to  enable  members  to  obtain 
their  £100  by  anticipation  on  their  allowing 
a  large  discount.  For  this  purpose,  when  a 
sufficient  fund  is  in  the  hands  of  the  treas- 
urer, the  members  who  desire  to  get  their 
shares  in  advance  bid,  by  a  sort  of  auction, 
the  sum  which  they  are  ready  to  allow  as 
discount,  and  the  highest  bidder  obtains  the 
advance.  Thus,  if  at  the  end  of  a  year  a 
'sum  of  £500  is  in  the  hands  of  the  treasurer 
arising  from  the  .monthly  subscriptions,  and 
the  holder  of  10  shares  is  willing  to  allow  a 
discount  of  50  per  cent  (no  one  offering 
more),  the  £500  is  or  may  be  advanced  to  him, 
being  £50  in  satisfaction  of  each  of  his  10 
shares.  For  this  accommodation  he  Is  bound 
to  pay  monthly,  till  a  ^und  is  raised  suffident 
to  give  £100  per  share  to  all  the  other  mem- 
bers, not  only  the  original  monthly  sabscrlp- 
tioD,  but  also  a  further  monthly  sum,  called 
'redemption  money.' "  Fleming  v.  Self,  3  De 
Gex,  M.  &  O.  997, 1012.  For  a  more  extended 
and  a  very  lucid  explanation  of  the  manner 
of  carrying  on  the  business  of  these  societies, 
see  End.  Bldg.  Ass'ns,  f  H  et  seq. 

Societies  of  this  description,  working  nndor 
the  plan  thus  defined  and  outlined,  are  such 
as  the  legislature  had  in  view  when  the  act 
was  passed  authorizing  their  incorporation, 
and  extending  to  them  peculiar  privileges 
withheld  from  other  badness  enterprises. 
Among  these  privileges,  is  one  by  which  a 
certain  premium  may  be  taken  from  the  bor- 
rower for  the  right  of  securing  a  loan  from 
the  organization,  without  entailing  the  conse- 
quences of  practicing  usury. 

Let  us  now  inquire  touching  the  nature  of 
the  premium  peculiar  to  this  class  of  asso- 
ciations. As  understood  by  text  writers,  it 
is  a  "bonus  charged  to  a  stockholder  wishing 
to  borrow,  for  the  privilege  of  anticipating 
the  ultimate  value  of  his  stock  by  obtaining 
the  immediate  use  of  the  money  his  stock  will 
be  worth  at  the  winding  up."  Wrlgley,  "The 
Worklngman's  Way  to  Wealth,"  67.  Aftw 
quoting  Wrigley's  definition,  Mr.  Endllch  ob- 
serves that  "in  effect  It  is  the  conventional 
difference  between  the  par  value  of  the  share 
advanced  and  the  amount  actually  received 
by  the  borrower."  End.  Bldg.  Ass'ns,  {  388. 
Messrs.  Thornton  and  Blackledge  define  It  aa 
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"the  amount  which  a  stockholder,  desiring 
to  borrow,  Is  willing  to  pay  for  the  privilege 
of  anticipating  the  ultimate  value  of  his 
stock,  by  obtaining  at  once  the  use  of  the 
amount  of  money  bis  stock  will  be  worth 
when  the  association  is  wound  up."  Thorn. 
&  Blackl.  Bldg.  &  Loan  Ass'ns,  i  222.  "It  Is 
the  difference,"  says  Wood,  J.,  in  SuIIlyan  v. 
Association,  70  Miss.  94,  12  South.  590,  "es- 
timated by  the  association  and  Its  borrowing 
member,  between  the  par  value  of  the  mem- 
ber's shares  of  stock  and  their  present  real 
yahie.  It  Is  the  bonus  which  appellant  might 
lawfully  agree  to  pay  for  a  present  advance- 
ment in  cash  of  a  sum  certain  for  the  virtual 
transfer  to  the  association  of  his  shares  of 
stock,  which,  in  the  final  winding  up  of  Its 
affairs,  may  realize  the  sum  actually  receiv- 
ed by  the  member,  together  with  the  premium 
bid,  or  which  may  not."  Mr.  Justice  Cooper, 
in  Patterson  v.  Association,  14  Lea,  677,  687, 
after  giving  briefly  the  history  of  tiiose  asso- 
ciations' and  the  maimer  of  their  operation, 
says:  "For  the  advance  upon  the  dividends 
by  way  of  anticipation,  and  the  amount 
which  the  member  was  willing  to  give  out 
of  the  final  dividend  for  the  preference  of  an 
advance,  the  words  'loan'  and  'premium'  or 
'bonus'  were  used."  Speaking  Interchange- 
ably of  the  nature  of  the  transaction  and  the 
.consideration  for  the  preference.  Green,  J., 
In  Ffeister  v.  Association,  19  W.  Va.  676, 
686,  says:  "Having  no  English  word  to  ex- 
press accurately  this  abatement,  they  might 
have  called  It,  as  they  did,  'the  premium  bid 
for  the  right  of  precedence  In  taking  the 
loan.'  And,  there  being  no  appropriate  word 
to  represent  this  transaction,  It  would  nat- 
arally  come  to  be  called  by  various  names, 
which,  with  more  or  less  accuracy,  would  In 
a  word  or  brief  phrase  give  an  Idea  of  It 
Some  a^ght  call  it  a  'redemption  of  his  In- 
terest In  the  association,'  as  the  ultimate  ef- 
fect of  It  would  be  that  he  would,  at  the  close 
of  the  association,  get  no  money  from  It,  be- 
cause what  would  be  otherwise  coming  to 
him  would  be  absorbed  by  the  payment  of  his 
note  and  this  abatement  he  had  agreed  to, 
or  his  'premium,'  as  It  is  generally  called. 
Sometimes  It  would  be  called  for  the  like  rea- 
son, but  with  still  more  Inaccuracy,  'a  pur- 
chase of  all  his  interest  In  the  association, 
by  the  association.'  And,  as  the  loan  Is  real- 
ly to  be  ultimately  paid  by  offsetting  his  in- 
terest In  the  association  against  this  note  to 
the  association.  It  would  sometimes,  with 
much  more  accuracy,  be  called  'a  loan  on  bis 
Interest  in  the  association.' "  And,  again.  In 
Association  v.  TVilcox,  24  Onn.  147,  in  speak- 
ing of  the  term  "bonus,"  as  used  in  the 
statute,  the  court  say:  "By  that  expression 
we  think  that  they  meant  something  definite; 
something  distinct,  and  independent  of  the 
interest,  in  the  ordinary  acceptation  of  the 
term;  *  •  *  a  definite  sum  for  a  loan  for 
a  specified  time,  and  not  anything  which  the 
parties  in  their  contract  might  choose  to  de- 
nominate a  bonus." 


It  Is  fairly  deducible  from  these  author- 
ities that  the  significance  of  the  term  "pre- 
mium," within  the  meaning  of  the  law  of 
building  and  loan  associations,  is  a  bonus  in 
reality,  or  a  definite  fixed  sum  or  amount 
agreed  upon  between  the  contracting  parties, 
—the  association  and  the  borrower.  Repre- 
senting, as  It  does,  the  conventional  differ- 
ence between  the  par  value  of  the  share  ad- 
vanced and  the  amount  actually  received  by 
the  borrower,  It  is  susceptible,  In  theory,  at 
least,  of  definite  and  exact  ascertainment, 
and  It  Is  a  part  and  purpose  of  the  scheme 
that  It  should  be  so  determined  and  settled 
at  the  outset,  and  stand  for  the  consideration 
upon  which  the  loan  or  advancement  is  made, 
The  usual  method,  and  the  most  satisfactory 
and  equitable  way,  of  arriving  at  the  premium 
to  be  paid  for  the  privilege  of  obtainmg  the 
advancement,  is  by  a  bidding  between  the 
members  wanting  the  accumulated  funds; 
the  highest  bid,  or  the  one  offering  the  lar- 
gest premium  or  bonus,  taking  the  funds  to 
the  amount  desired.  By  this  method,  the 
amount  of  the  premium  Is  ascertained,  and 
becomes  a  lump  sum,  to  be  paid,  or,  rather, 
to  l>e  retained,  by  the  association  from  the 
borrower  for  his  privilege  of  being  preferred 
over  other  members  desiring  the  use  of  the 
funds  of  the  association.  It  would  seem 
that  the  practice  of  charging  "fixed  premi- 
ums"—that  is,  premiums  prescribed  by  the 
by-laws  of  the  association  or  the  board  of 
directors,  and  not  determined  by  competitive 
bidding— has  become  prevalent  to  some  extent 
among  "national"  associations.  Thomp. 
Bldg.  Ass'ns  <2d  Ed.)  f  191.  But  the  author 
of  this  work  cites  no  case  where  the  practice 
has  been  upheld,  while  many  are  referred 
to  which  condemn  It  as  violative  of  one  of 
the  distinctive  and  most  salutary  principles 
characterizing  these  peculiar  associations, 
which  is  that  the  money  should  be  put  up  for 
sale,  usually  denominated  "auction,"  and  the 
highest  bid  fixes  the  amount  of  the  premium, 
and  determines,  as  between  members,  who 
shall  obtain  the  loan.  Trust  Cio.  v.  Whithed, 
2  N.  D.  82,  49  N.  W.  318;  Butler  v.  Invest- 
ment Co.,  94  Ga.  662,  20  S.  E,  101;  State  v. 
Association,  35  Ohio  St  258;  Bates  v.  Asso- 
ciation, 42  Ohio  St  655;  Brown  v.  Arcber, 
62  Mo.  App.  277;  Meroney  v.  Association,  116 
N.  C.  8S2,  21  S.  E.  924;  Boone  v.  Association 
(Sup.)  23  N.  Y.  Supp.  203;  McCauley  v.  Asso- 
ciation (Tenn.  Sup.)  35  L.  R.  A.  244  (s.  c, 
37  S.  W.  212).  In  a  footnote  to  the  last  case 
cited,  Mr.  Burdett  A.  Rich,  one  of  the  an- 
notators  of  that  valuable  series  of  reports, 
makes  this  observation:  "In  America  the 
reported  cases  which  have  discussed  the  mat- 
ter all  seem  to  condemn  fixed  premiums  or 
any  rule  to  limit  the  usual  scheme  of  free 
bidding." 

These  loans,  where  upheld  as  not  usurious, 
when  the  premium,  added  to  the  redemption 
money  or  Interest  exceeds  the  lawful  rate 
of  interest,  are  supported  upon  the  ground 
that  the  transaction  is  not.  In  all  of  its  es- 
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sentlale,  a  loan,  but  an  anticipatory  advance- 
ment, by  way  of  discount,  of  tlie  share  the 
member  would  otherwise  be  entitled  to  claim 
payment  of  on  the  termination  of  the  socie- 
ty, coupled  with  the  idea  that  it  Is  a  dealing 
with  what  Is  virtually  a  co-partnership  fund, 
or  one  in  which  all  the  members.  Including 
the  boiTower,  are  mutually  Interested.  Sea- 
grave  V.  Pope,  1  De  Gex,  M.  &  G.  783;  Sil- 
ver V.  Barnes,  8  Scott,  300.  This  Is,  In  brief, 
the  rationale  of  the  English  doctrine,  which 
has  been  adopted  by  many  of  the  states  of 
the  Union.  Association  v.  Martin,  13  N.  J. 
£q.  427;  Association  v.  Stephens,  26  N.  J.  Eq. 
351;  McLaughlin  t.  Association,  62  Ind.  261; 
Homestead  Co.  v.  Llnlgan,  46  La.  Ann.  1118, 
15  South.  369;  Robertson  v.  Association,  10 
Md.  397;  Massey  v.  Association,  22  Kan.  624; 
Sullivan  V.  Association,  70  Miss.  94,  12  South. 
590;  Merrill  v.  McInUre,  13  Gray,  157;  Til- 
ley  V.  Association  (a  C.)  52  Fed.  618;  Holmes 
T.  Smythe,  100  111.  413;  Association  v.  Lamp- 
son,  60  Minn.  422,  62  N.  W.  644;  Association 
V.  Gilbert,  23  Grat.  787. 

Our  statute  prescribes  (section  4  of  said 
act)  that  the  association  shall  adopt  by-laws, 
"Which,  among  other  things,  shall  "especially 
provide  for  the  character  and  methods  of  con- 
ducting the  business  of  the  association,  with 
rules  governing  the  admission  of  members, 
the  sale  of  Its  shares,  the  amount  of  admis- 
sion fee,  the  amount  of  and  the  periods  when 
dues  shall  be  paid  by  the  members  to  the 
association,  the  disposition  and  Investment 
of  the  funds  of  the  association.  Including 
loans,  the  amount  of  premiums  to  be  paid  for 
and  the  rate  of  Interest  on  loans,"  etc.  Sec- 
tion 6,  that  the  by-laws  shall  provide  for 
the  mode  In  which  the  application  or  bids  for 
loans  shall  be  made  aud  received,  and  who 
shall  be  entitled  to  preference  in  allotting  the 
same,  but  It  contains  a  proviso  as  follows: 
"That  the  provisions  of  this  section,  relating 
to  bidding  for  loans,  shall  not  apply  to  as- 
sociations which  fix  the  rate  of  interest  and 
premium  In  its  by-laws  or  annually,  by  resolu- 
tion of  the  board  of  directors,  at  a  rate 
which  win  keep  the  money  of  such  association 
at  all  times  safely  Invested  and  In  which  the 
sysfem  of  bidding  Is  not  allowed.  The  mini- 
mum amount  and  nature  of  premiums  to  be 
bid  or  asked  for  loans  shall  be  fixed  and  de- 
scribed in  the  by-laws,  but  the  same  may 
from  time  to  time  be  changed  by  a  two-thirds 
vote  of  all  the  members  of  the  board  of  di- 
rectors." Section  7  provides  that  "any  pre- 
mium which  has  heretofore  or  which  shall 
hereafter  be  taken  for  loans  *  •  •  made 
by  any  association  governed  by  this  act,  shall 
not  be  considered  or  treated  as  Interest,  nor 
render  such  association  amenable  to  the  lawsi 
relating  to  usury."  Does  this  statute  permit 
the  taking  of  a  rate  of  premium  such  as  is 
stated  in  the  obligation  set  out  in  the  com- 
plaint which  the  plaintiff  seeks  to  foreclose? 
Section  4  requires  the  by-laws  to  provide  for 
the  amount  of  the  premium  to  be  paid  for, 
and  the  rate  of  interest  on,  loans.    This  obvi- 


I  onsly  treats  the  premium  as  something  differ- 
i  ent  In  character  from  Interest,  and  is  in  per- 
I  feet  accord  with  another  provision  to  be  con- 
tained In  the  by-laws,  prescribing  the  mode 
by  which  bids  for  loans  shall  be  made,  ob- 
tained, and  received;  for,  when  the  two  are 
observed,  the  amount  of  the  premium  be- 
comes definitely  fixed  and  determined,  and  In 
that  respect  Is  well  distinguished  from  tbe 
interest 

But  when  we  come  to  the  proviso  of  sec- 
tion 6,  above  noted,  the  intendment  of  the 
legislature  is  not  so  clear.  It  may  be  con- 
ceded, for  the  purposes  of  this  case,— but  we 
must  by  no  means  be  understood  as  deciding 
it,— that  it  would  .  be  legitimate  for  the  as- 
sociation, through  Its  by-laws  or  by  resolntion 
of  Its  board  of  directors,  to  prescribe  a  mini- 
mum lump  premium,  or  name  a  certain  or 
definite  amount  per  share  to  be  paid  as  a 
premium,  upon  a  loan  or  advancement  to  be 
made;  but  even  this  could  not  be  held  to  au- 
thorize the  fixing  of  a  premium  by  a  rate  per 
cent,  or  by  a  percentage  upon  tbe  amount  ot 
the  loan,  and  dependent  for  the  time  of  Its 
continued  payment  upon  the  length  of  time 
the  loan  may  remain  unpaid,  or  the  stock  of 
the  borrower  be  not  fully  paid  In.  There  Is 
nothing  in  such  a  condition  to  distinguish  It 
from  Interest,  and  the  legislature  surely  did 
not  Intend  to  say-  that  Interest  shall  not  be 
treated  as  Interest,  or  that  Interest,  to  be  col- 
lected by  the  designation  of  premium,  shall 
not  be  treated  as  Interest  So  that  when  tbe 
statute  speaks  of  the  rate  of  premium!  it  does 
not  mean  the  same  thing  as  the  rate  of  In- 
terest The  more  natural  and  consistent  In- 
terpretation would  be  that,  when  the  legisla- 
ture speaks  of  a  rate  of  premium,  it  means 
a  proportional  or  pro  rata  distribution  of  tbe 
payment  of  a  premium,  fixed  by  tbe  by-laws 
or  by  resolution  of  tbe  board  of  directors  of 
tbe  association.  If  It  does  not  have  this 
meaning.  It  has  no  other  that  will  distinguish 
It  from  interest,  and  the  act  cannot  be  held 
to  sanction  the  taking  of  any  premium  at  all 
under  the  appellation  of  "rate  of  premium." 
The  Idea  of  a  rate  of  premium  corresponding 
to  rate  of  Interest  Is  not  within  the  spirit 
and  Intendment  of  tbe  law  of  building  as- 
sociations, and,  if  that  is  what  was  attempted 
to  be  sanctioned  by  legislative  edict,  so  as  to 
relieve  It  from  amenability  to  the  laws  re- 
lating to  usury,  it  would  be  very  question- 
able whether  It  could  secure  the  warrant  of 
the  constitution,  which  inhibits  the  adoption 
of  any  special  or  local  law  relating  to  Inter- 
est on  money.  Under  this  Interpretation  of 
the  act  it  is  plain  that  the  plaiutitt  was  not 
warranted  In  exacting  from  the  borrower  tbe 
6  per  cent,  premium  upon  tbe  amount  of  the 
loan,  as,  when  added  to  the  6  per  cent  in- 
terest. It  exceeds  the  lawful  rate  which  Is  per- 
mitted to  be  charged  in  this  state  as  Interest 
on  money.  The  device  has  the  characteristic 
of  a  shift  to  circumvent  and  avoid  the  law 
relating  to  usury,  and  cannot  receive  our 
sanction.    Meroney    t.    Association,    supra. 
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was  a  case  where  $3.25  per  month,  as  Inter- 
est and  premium,  was  contracted  to  be  paid 
upon  a  loan  of  $300,  and  It  was  held  that  the 
whole  transaction  could  not  be  characterized 
otherwise  than  as  "a  lending  of  $300  to  the 
plaintiff  at  12  per  cent,  per  annum."  So  It 
was  said,  in  Butler  v.  Investment  Co.,  supra: 
"It  [the  association]  claims  to  loan  money  at 
6  per  cent  per  annum,  payable  and  collecti- 
ble monthly;  but  under  the  name  of  pre- 
mium, which  is  but  another  name  for  usury, 
coUerts  another  6  per  cent,  monthly,  by  such 
device  collecting  really  12  per  cent  Interest 
per  annum,  payable  monthly,  on  loans;  thus, 
under  fancy  names,  carefully  eschewing  the 
name  of  Interest  which  said  charges  really 
are,  and,  with  the  object  and  Intent  to  do  so, 
contracting  to  take  and  collect  a  higher  rate 
of  interest  than  that  allowed  by  law."  These 
cases  Illustrate  the  principle  adopted,  and  It 
would  seem  that  plaintiff's  contract  Is  usuri- 
ous upon  its  face. 

The  plaintiff  contends,  however,  that  the 
agreement  must  be  treated  as  a  Washington 
contract  and  therefore  should  be  construed 
with  reference  to  the  usury  laws  of  that 
state,  and,  incidentally,  that  the  transaction 
of  making  the  loan,  and  taking  a  note  pay- 
able at  Seattle,  Wash.,  and  a  mortgage  up- 
on lands  in  Oregon,  to  secure  Its  payment, 
was  not  doing  business  within  this  state. 
It  is  strange  reasoning  to  insist,  on  the  one 
hand,  that  In  order  to  enable  the  plaintiff 
to  sue  In  our  courts,  it  has  compiled  with 
the  law  with  that  particularity  which  will 
enable  it  to  do  business  in  the  state,  and  yet, 
when  it  is  suggested  that  it  has  violated 
the  laws  of  usury  here  by  a  transaction  con- 
summated under  the  same  authority  that  au- 
thorizes the  suit,  to  insist  that  It  has  not 
done  business  within  the  state.  The  very 
purpose  of  the  act  is  to  enable  those  associa- 
tions having  their  domiciles  in  other  states 
to  do  and  transact  business  and  sue  and  be 
sued  here,  and  it  ought  to  be  alike  effective 
under  all  conditions.  When  they  come  here 
under  the  statute,  and  have  the  license  of 
the  secretary  of  state  to  do  business  here, 
they  become  pro  hac  vice  domestic  corpora- 
tions, and  must  operate  as  U  actually  domi- 
ciled in  the  state.  They  submit  and  render 
themselves  amenable  to  the  laws  of  the 
state,  which  must  be  taken  to  govern  all 
their  transactions  entered  Into  and  consum- 
mated therein.  Our  own  citizens  would  not 
be  permitted  to  make  contracts  here  payable 
in  another  state,  and  then  Insist  upon  having 
them  construed  here  according  to  the  laws 
of  such  state;  and  it  does  not  seem  con- 
sistent with  principle  and  reason  that  a  for- 
eign corporation,  securing  citizenship  in  this 
state  for  the  purpose  of  promoting  its  busi- 
ness, can  insist  upon  making  its  contracts 
payable  elsewhere,  and  then  invoke  the  au- 
thority and  process  of  our  courts  to  enforce 
them  according  to  laws  other  than  our  own. 
If  such  were  to  be  recognized  as  good  law. 
It  would   in  many  instances  give   foreign 


corporations,  although  domiciled  in  this 
state,  advantages  over  those  organized  under 
its  laws  and  having  their  principal  place  of 
business  here.  But  the  transaction,  under 
the  conditions  attending  It,  must  be  regard- 
ed as  doing  business  within  this  state.  Bank 
V.  Page,  6  Or.  431;  Hacheny  v.  Leary,  12 
Or.  40,  7  Pac.  329;  Manufacturing  Co.  v. 
Ferguson,  113  U.  S.  727,  5  Sup.  Ct  739,  28 
L.  Ed.  1137.  The  contract  was  made  in 
Oregon,  and  must  be  construed  and  enforced 
according  to  our  laws.  The  application  for 
stock  and  the  loan  was  made  In  Oregon,  ta 
and  by  an  association  domiciled  and  doing 
business  therein,  through  a  resident  solicitor. 
The  mortgage  was  given  upon  an  Oregon 
farm,  and  was  executed  and  acknowledged 
here.  The  money  was  used  here,  and  this 
suit  was  instituted  in  the  county  In  which 
the  mortgaged  premises  are  situated,  as  con- 
templated by  the  association  when  it  ac- 
quired the  license  to  do  business  In  the  state. 
All  this,  notwithstanding  the  mortgage  stip- 
ulation to  the  effect  that  It  is  a  Washington 
contract,  clearly  shows  its  Oregon  nativity, 
and  it  is  therefore  solvable  by  the  laws 
thereof.  Meroney  v.  Association,  supra; 
Martin  v.  Johnson,  84  Ga.  481,  10  S.  E.  1092, 
8  li.  R.  A.  170;  Dickinson  v.  Edwards,  77 
N.  T.  573;  Jackson  v.  Mortgage  CO.  (Ga.) 
15  S.  E.  812. 

But,  notwithstanding  the  contract  appears 
to  be  usurious  on  Its  face,  and  the  natural 
Inference  to  be  drawn  therefrom  Is  that  the 
parties  intended  the  result  of  their  own  acts, 
yet  there  Is  another  element  which  must 
attend  the  practice  of  usury.  It  must  be 
with  a  corrupt  Inte^it,  which  means  that  the 
parties  must  have  knowingly  agreed  upon  a 
rate  of  interest  greater  than  that  allowed 
by  law.  27  Am.  &  Eng.  Enc.  Law,  925;  Bal- 
four V.  Davis,  14  Or.  47,  12  Pac.  89;  Burwell 
y.  Burgwyn,  100  N.  C.  389,  6  S.  E.  409.  But, 
where  they  have  acted  under  an  honest  be- 
lief that  the  stipulated  rate  was  recoverable 
under  the  law,  in  which  they  were  mistak- 
en, It  has  l>een  held  that  the  penalties  x>t 
usury  would  not  be  enforced.  Thompson  v. 
Jones,  1  Stew.  (Ala.)  550.  There  Is  no  evi- 
dence In  this  case,  aside  from  that  which 
appears  upon  the  face  of  the  contract,  by 
which  we  are  or  can  be  advised  as  to  the 
true  Intent  of  these  parties.  Hence  we  may 
fairly  suppose  that  they  In  good  faith  de- 
signed to  act  within  the  legislative  intend- 
ment of  the  act  governing  the  management 
and  .conduct  of  building  and  loan  associa- 
tions, and  as  the  provisions  governing  in  the 
premises  are,  as  we  have  seen,  of  doubtful 
Import,  In  view  of  the  rule  that  forfeitures 
are  never  enforced  except  when  the  case  Is 
reasonably  free  from  doubt,  we  have  con- 
cluded to  decree  a  foreclosure  In  favor  of  the 
plaintiff  for  the  principal  sum,  with  Interest 
at  the  rate  of  6  per  cent  per  annum,  against 
which  defendants  will  be  allowed  credit  for 
the  $39  paid  upon  the  stock.  Plaintiff  should 
also  have  $60  as  an  attorney's  fee,  being  the 
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amount  found  to  be  reasonable  by  the  court 
below,  and  Its  costs  and  disbursements  In 
botb  courts. 


(38  Or.  253) 

DBKUM  et  al.  v.  MULTNOMAH 
COUNTY. 

(Supreme  Court  of  Oregon.    Jan.  14,  1901.) 

TAXATION  OF  MORTGAGES— INTEREST  IN  THE 

LAND— LIEIN  FOR  TAXES— EFFECT 

OF  RELEASE. 

'1.  Under  Mortgage  Tax  Law  (Laws  1S82, 
p.  64,  and  Laws  1891,  p.  130),  providing  tliat 
mortgages  on  land  or  real  property  shall  be  as- 
sessed and  taxed  to  tiie  owners  of  such  mort- 
gages, a  mortgage  of  real  property,  given  to 
secure  a  debt,  conveys,  for  the  purposes  of  as- 
sessment and  taxation,  an  interest  in  such  prop- 
erty, which  is  subject  to  the  lien  of  a  tax  lev- 
ied on  such  debt  and  security,  which  may  be 
sold  for  the  payment  of  any  taxes  due  thereon 
in  the  same  manner,  and  with  like  effect,  that 
real  property  is  sold  for  payment  of  taxes. 

2.  Under  Mortgage  Tax  Law  (Laws  1882,  p. 
64,  and  Laws  1891,  p.  130),  the  lien  of  the  tax 
on  a  mortgagee's  interest  in  mortgaged  prem- 
ises was  not  discharged  by  satisfaction  of  the 
mortgage,  since  such  release  was  an  equitable 
assignment  of  the  mortgagee's  interest  in  the 
land,  carrying  with  it  the  incumbrance  of  the 
lien  for  taxes. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; John  B.  Cleland,  Judge. 

Action  by  Adolph  A.  Deknm  and  others 
against  Multnomah  county.  From  a  judge- 
ment dismissing  the  suit,  plaintiffs  appeaL 
Affirmed. 

This  Is  a  suit  to  determine  an  adverse 
claim  to  real  property.  The  transcript  shows 
that  on  December  8,  1890,  one  Frank  Dekum, 
being  the  owner  in  fee  of  lots  1  and  2,  In 
block  48,  In  the  city  of  Portland,  Or.,  gave  a 
mortgage  thereon  to  the  German  Savings  & 
Loan  Society  to  secure  the  sum  of  $150,000, 
and  covenanted  therein  to  pay  all  taxes  that 
might  be  levied  on  the  mortgage,  which  in- 
strument was  duly  recorded  in  Multnomah 
county.  The  assessor  of  said  county,  in 
1892,  assessed  said  lots  to  Dekum,  after  ex- 
empting therefrom  a  sum  equal  to  the  mort- 
gage debt,  and  the  taxes  thereon  were  duly 
collected,  but  the  taxes  levied  on  the  mort- 
gage, amounting  to  $3,000.12,  have  not  been 
paid.  Dekum  having  died  testate,  the  title 
and  possession  of  said  lots  Inured  to  plain- 
tiffs, who  on  August  20,  1898,  having  paid 
said  debt,  secured  a  release  of  the  mortgage, 
which  was  thereafter  duly  recorded.  It  Is 
alleged  In  the  complaint  that  the  tax  levied 
on  the  mortgage  Is  claimed  by  the  defendant 
to  be  a  lien  upon  the  land,  and  that  such 
claim,  though  without  foundation.  Is  a  men- 
ace to  plaintiffs'  title,  which  they  pray  may 
be  quieted.  The  answer  avers  that  plain- 
tiffs are  not  entitled  to  the  relief  demanded, 
for  that  neither  they  nor  their  ancestor  com- 
plied with  the  covenant  to  pay  the  taxes 
levied  on  the  mortgas;e.  The  cause,  being 
at  Issue,  was  duly  tried,  resulting  In  a  decree 
dismissing  the  suit,  and  plaintiffs  appeal. 


E.  B.  Seabrook,  Wm.  A.  Munly,  and  John 
E.  Kollock,  for  appellants.  M.  L.  Pipes  and 
Alex.  Bernstein,  for  respondent 

MOORE.  J.  (after  stating  the  facts).  The 
question  presented  for  considurntlon  Is 
whether  a  mortgage  of  real  property  given 
to  secure  the  payment  of  a  debt  conveys,  for 
the  purposes  of  assessment  and  taxation,  any 
Interest  in  the  premises  affected  thereby  that 
may  become  subject  to  the  lien  of  a  tax 
levied  on  a  debt  and  security,  and,  if  so. 
does  a  satisfaction  of  the  mortgage  discharge 
an  existing  lien  for  such  taxes?  A  mortgage 
of  real  property  is  not  to  be  deemed  a  con- 
veyance so  as  to  enable  the  owner  of  the 
.mortgage  to  recover  the  possession  of  the 
land  without  a  foreclosure  and  sale  accord- 
ing to  law.  Hill's  Ann.  Laws  Or.  $  328. 
The  rule  Is  well  settled  In  this  state  that  a 
mortgage  of  real  property  does  not  convey, 
as  at  common  law,  an  estate  therein  upon 
condition,  but  creates  only  a  mere  lien  or  In- 
cumbrance thereon.  Anderson  v.  Baxter,  4 
Or.  1(»;  Renshaw  v.  Taylor,  7  Or.  315;  Sell- 
wood  V.  Gray,  11  Or.  534,  6  Pac.  190;  Thomp- 
son V.  Marshall,  21  Or.  171,  27  Pac.  957; 
Adair  v.  Adair,  22  Or.  115,  29  Pac.  198: 
Marx  V.  La  Kocque,  27  Or.  45,  39  Pac.  401. 
It  has  also  been  held  that  a  promissory  note 
was  the  substance,  and  a  mortgage  of  land 
given  as  security  therefor  the  shadow,  so 
that  an  assignment  of  the  evidence  of  the 
debt  necessarily  carried  the  mortgage  with 
it,  without  any  formal  transfer.  Bamber- 
ger V.  Geiser,  24  Or.  203,  33  Pac.  009.  In  the 
light  of  the  decisions  to  which  attention  has 
been  called,  we  will  examine  the  provisions 
of  the  statute  known  as  the  "Mortgage  Tax 
Law"  (Laws  1882,  p.  64;  Laws  1891,  p.  13t9. 
which  were  in  force  in  1892,  when  the  tax 
on  the  mortgage  In  question  was  levied,  but 
have  since  been  repealed.  Laws  1893,  p.  6. 
The  statute,  so  far  as  deemed  applicable 
herein.    Is    as    follows:     "And    a    mortgage 

*  •    *    whereby    land    or    real    property 

*  *  *  is  made  security  for  the  payment 
of  a  debt,  together  with  such  debt,  shall,  for 
the  purposes  of  assessment  and  taxation,  be 
deemed  and  treated  as  land  or  real  property." 
Hill's  Ann.  Laws  Or.  {  2730.  "And  •  •  • 
shall  be  assessed  and  taxed  to  the  owner  of 
such  security  and  debt  in  the  county  •  •  • 
in  which  the  land  or  real  property  affected  by 
such  security  Is  situated.  The  taxes  so  as- 
sessed and  levied  on  such  security  and  debt 
shall  be  a  lien  thereon,  and  the  debt,  together 
with  the  security,  may  be  sold  for  the  pay- 
ment of  any  taxes  due  thereon.  In  the  same 
manner  and  with  like  effect  that  real  property 
or  land  is  sold  for  the  payment  of  taxes." 
Id.  §  2735.  "And  in  all  cases  the  assessor 
shall  assess  such  debt  and  security  for  the 
full  amount  of  such  debt  that  appears  from 
the  record  of  such  security  to  be  owing,  un- 
less in  the  judgment  of  the  assessor  the  land 
or  real  property  by  which  such  debt  is  secur- 
ed Is  not  worth  as  many  dollars  as  still  ap- 
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pear  unpaid  of  such  debt,  and  then  in  that 
case  he  shall  assess  snch  debt  and  security 
at  whatever  sum  he  thinks  to  be  their  real 
cash  value."  Id.  |  2737.  "It  shall  be  the 
duty  of  the  assessor  to  deduct  the  amount 
of  indebtedness  within  the  state,  of  any  per- 
son assessed,  from  the  amount  of  nls  or  her 
taxable  property,"  Id.  S  2752.  "A  debt  se- 
cured by  land  or  real  property  •  •  • 
sbaU,  for  the  purpose  of  taxation,  be  deemed 
and  considered  an  Indebtedness  within  this 
state,  and  the  person  or  persons  owing  such 
debt  shall  be  entitled  to  deduct  the  same  from 
his  or  their  assessments  In  the  same  maimer 
that  other  indebtedness  within  the  state  is 
deducted."  Id.  {  2753.  "No  promissory  note 
or  other  instrument  of  writing  which  is  the 
evidence  of  a  debt  that  is  wholly  or  partial- 
ly secured  by  land  or  real  property  *  •  • 
shall  be  taxed  for  any  purpose  In  this  state." 
Id.  i  2754. 

The  ease  with  which  promissory  notes  se- 
cured by  mortgages  could  be  removed  from 
the  state,  prior  to  the  enactment  of  the  mort- 
gage tax  law,  and  the  evident  desire  of  for- 
eign owners  of  such  property  to  escape  tax- 
ation thereon,  to  the  detriment  of  resident 
money  loaners,  rebuts  any  inference  that  the 
taxes  imposed  upon  the  debt  and  security 
could  ever  have  been  intended  as  a  lien  upon 
the  mortgage  and  notes  secured  thereby,  as 
mere  evidences  of  indebtedness,  in  the  na- 
ture ot  a  common-law  lien,  to  secure  a  gen- 
eral balance  due  an  attorney  upon  a  bond 
and  mortgage  left  with  him  by  his  client  for 
foreclosure,  because  such  lien  was  predicated 
upon,  and  existed  only  while  the  attorney  re- 
tained, possession  of  the  choses  in  action.  1 
Jones,  Liens  (2d  Ed.)  S  113;  Bank  y.  Todd, 
62  N.  T.  489.  The  exemption  from  taxation 
of  a  promissory  note  secured  by  a  mortgage 
ot  land  tends  to  show  that  It  was  the  inten- 
tion of  the  legislative  assembly  not  to  treat 
the  evidence  of  the  debt,  and  the  mortgage, 
which  is  an  Incident  thereof,  as  a  chose  in 
action,  but  to  regard  the  mortgage  as  trans- 
ferring an  Interest  in  the  land  itself,  commen- 
surate with  the  debt  due  from  the  mort- 
gagor, as  shown  by  the  mortgage  record. 
And  the  exemption  allowed  the  mortgagor 
from  his  assessment  of  real  property  of  a  sum 
equal  to  the  debt  secured  thereon,  and  pro- 
viding for  the  assessment  of  such  debt  and 
mortgage  as  land,  furnished  a  method  of 
avoiding  a  double  taxation  of  real  property, 
and  evinced  a  legislative  intention  to  segre- 
gate the  mortgagor's  estate  in  the  premises 
into  a  fee,  represented  by  the  equity  of  re- 
demption, and  the  mortgagee's  interest  in,  or 
incumbrance  upon,  the  laud,  in  the  nature  of 
an  artificial  estate,  and,  as  the  fee  estate 
and  mortgagee's  interest  are  assessed  to  the 
owners  thereof,  respectively,  such  fee  or  in- 
terest upon  which  the  tax  Is  levied  may  be 
sold  for  the  nonpayment  thereof.  The  legis- 
lative assembly,  by  treating  the  debt  and  se- 
curity as  land,  to  be  taxed  in  the  county  in 
which  the  real  property  affected  by  the  mort- 
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gage  is  situated,  gave  to  the  debt  and  secu- 
rity a  situs;  thereby  changing,  for  the  pur- 
poses of  assessment  and  taxation,  the  theory 
adopted  by  this  court  that  a  mortgage  on 
real  property  was  a  mere  incident,  which 
necessarily  followed  a  promissory  note  se- 
ctured  thereby,  when  the  holder  of  the  note 
placed  it  beyond  the  taxing  power  of  the 
state  by  removing  thei:efrom.  The  mortgage 
tax  law,  when  considered  in  its  entirety, 
Induces  the  belief  that  the  legislative  assem- 
bly Intended  that  though  the  evidence  of  the 
debt,  and  the  mortgage  which  is  its  Incident, 
may  pass  beyond  the  boundaries  of  the  state, 
the  debt  and  the  lien  created  by  the  exe- 
cution of  the  mortgage  still  remain  (Mum- 
ford  V.  Sewall,  11  Or.  67,  4  Pac.  585)  and  are 
taxable  as  land  in  the  county  iu  which  the 
real  property  affected  by  the  mortgage  is  sit- 
uated, and  the  tax  levied  thereon  is,  by  the 
express  provisions  of  the  statute,  impressed 
as  a  lien  on  the  mortgagee's  interest  in  or 
incumbrance  upon  the  premises  which  may 
be  sold  for  the  payment  of  any  taxes  due 
thereon,  in  the  same  manner  and  with  like 
effect  that  real  property  or  land  is  sold  for 
the  payment  of  taxes.  Nor  do  we  think  the 
description  of  the  debt  and  mortgage  con- 
tained In  the  abstract  of  unsatisfied  instru- 
ments, furnished  by  the  recorder  of  convey- 
ances or  county  clerk  to  the  assessor,  and 
which  forms  the  basis  of  the  assessment,  and 
is  presumably  copied  into  the  assessment 
roll,  insufficient  to  create  a  lien  on  the  mort- 
gagee's interest  In  the  real  property  affected 
by  the  mortgage,  because  only  "a  brief  de- 
scription of  the  property  contained  therein,  to 
wit,  the  range,  township,  and  section  In  which 
it  is  situated,"  is  required  (Hill's  Ann.  Laws 
Or.  i  2755,  subd.  4);  for  an  observance  of 
the  other  subdivisions  of  that  section  would 
enable  a  competent  person,  by  inspecting  the 
book  and  page  where  the  mortgage  is  re- 
corded and  to  which  reference  is  made,  to 
identify  and  locate  the  real  property  subject 
to  the  lien  of  the  mortgage,  upon  which  In- 
cumbrance the  tax  Hen  Is  impressed,  and,  iu 
the  absence  of  a  statute  requiring  a  more  spe- 
cific description  of  the  property  assessed,  the 
means  indicated  Is  sufficient  for  identifica- 
tion if  the  record  to  which  attention  is  called 
affords  adequate  information  upon  the  sub- 
ject (1  Blackw.  Tax  Titles  [5th  Ed.]  §  241; 
Law  V.  People,  80  III.  268;  Fowler  v.  Same, 
03  111.  116;  Sloan  v.  Sewell,  81  Ind.  180;  Ad- 
ams V.  Larrabee,  46  Me.  516;  Inhabitants  of 
Orono  V.  Veazie,  61  Me.  431).  In  Savings  & 
Loan  Soc.  v.  Multnomah  Co.,  169  U.  S.  421,  18 
Sup.  Ct.  392,  42  L.  Ed.  803,  in  construing  the 
mortgage  tax  law  of  this  state,  it  was  held 
that  a  mortgage  of  land  given  to  secure  the 
payment  of  a  debt  conveyed  an  interest  in 
the  premises  thereby  Incumbered.  Mr.  Jus- 
tice Gray,  speaking  for  the  court  upon  this 
subject,  says:  "Taking  all  the  provisions 
of  the  statute  into  consideration,  its  clear 
intent  and  effect  are  as  follows:  The  per- 
sonal  obligation   of   the   mortgagor   to   the 
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mortgagee  is  not  taxed  at  alL  The  mort- 
gage and  the  debt  secured  thereby  are  taxed, 
as  real  estate,  to  the  mortgagee,  not  beyond 
their  real  cash  value,  and  only  so  far  as  they 
represent  an  Interest  In  the  real  estate  mort- 
gaged. *  *  *  The  result  Is  that  nothing 
is  taxed  but  the  real  estate  mortgaged,  the 
Interest  of  the  mortgagee  therein  being  taxed 
to  him,  and  the  rest  to  the  mortgagor." 

The  tax  impressed  upon  the  debt  and  secu- 
rity being  a  lien  upon  the  mortgagee's  inter- 
est in  the  real  property  subjected  thereto,  a 
release  of  the  mortgage  would  necessarily 
reinvest  the  original  estate  in  the  mortgagor, 
unless  the  tax  levied  on  the  debt  and  secu- 
rity had  not  been  paid;  and  it  remains  to  be 
seen  whether  the  lien  thereof  is  discharged 
by  canceling  the  incumbrance  or  foundation 
upon  which  it  rests.  When  the  release  of  a 
mortgage  is  made  to  a  party  whose  duty  it 
was  to  pay  the  debt,  and  there  are  no  super- 
vening equities  by  which  a  merger  of  the 
estate  and  Interest  would  defeat  the  rights 
of  either  party  to  the  contract,  such  release 
will  generally  operate  as  a  discharge,  and  not 
as  an  assignment  of  the  mortgage.  1  Jones, 
Mortg.  (4th  Ed.)  S  858.  A  nonmerger  of  such 
estate  and  Interest  will  be  decreed  in  equity, 
however,  when  a  union  thereof  would  be  con- 
trary to  the  intention  of  the  parties,  subver- 
'Sive  of  their  interests,  or  would  defeat  the 
demands  of  justice.  AVatson  v.  Investment 
Co.,  12  Or.  474,  8  Pac.  548;  Trust  Co.  v. 
Wrenn,  35  Or.  62,  66  Pac.  271;  James  v.  Mo- 
rey,  2  Cow.  246;  Franlilin  v.  Hayward,  61 
How.  Prac.  43;  Gardner  v.  Astor,  3  Johns. 
Ch.  63;  Sheldon  v.  Edwards,  35  N.  Y.  279; 
Hutchins  v.  King,  1  WaU.  53,  17  L.  Ed.  544; 
Hitchcock  T.  Nixon,  16  Wash.  281,  47  Pac. 
412;  Roberts  v.  Jacl^son,  1  Wend.  478. 

A  court  of  equity  will  not  permit  the  con- 
veyance to  a  reversioner  of  a  life  estate  bur- 
dened with  a  Hen  to  merge  such  estate  into 
the  fee,  when  by  doing  so  It  would  defeat  the 
charge  impressed  thereon.  16  Am.  &  Eng. 
Enc.  Law,  315;  Hasbrouck  v.  Angevine  (Sup.) 
1  N.  Y.  Supp.  788;  Browne  v.  Bockover,  84 
Va.  424,  4  S.  E.  746.  Upon  the  principle  thus 
announced,  the  lien  of  the  tax  levied  on  the 
debt  and  security  having  attached  to  the 
mortgagee's  Interest  In  the  premises  prior  to 
the  release  of  the  mortgage,  the  demands  of 
justice  ought  not  to  be  frustrated  by  permit- 
ting the  cancellation  of  the  incumbrance  to 
.merge  such  Interest  In  the  fee  so  as  to  defeat 
such  lien;  for  to  do  so  would  frustrate  the 
object  of  the  mortgage  tax  law,  by  compelling 
the  county  to  pay  the  state  taxes  levied  on 
the  debt  and  security  without  receiving  any 
portion  thereof  from  the  person  whose  duty 
it  was  to  pay  the  same,  thus  imposing  upon 
other  taxpayers  an  additional  burden  not  in- 
tended by  the  act  If  a  release  of  the  mort- 
gage discharged  the  Hen  of  the  taxes  im- 
pressed upon  the  debt  and  security,  the  col- 
lection of  the  tax  could  be  defeated  by  can- 
celing the  mortgage  for  the  sole  purpose  of 
renewing  the  4ebt  and  security.    The  plain- 


tiCTs  having  secured  no  greater  interest  than 
the  German  Savings  &  Loan  Society  had  in 
the  premises,  the  release  of  the  mortgage  was 
an  equitable  assignment  thereof,  which  leaves 
the  mortgagee's  Interest  still  subject  to  the 
lien  of  the  taxes,  and  hence  it  follows  that 
the  decree  Is  aftlrmed. 


(38  Or.  432) 
ALLIANCE  TRUST  CO.,  limited,  t.  MULT- 
NOMAH COUNTY  et  al. 
(Supreme  Court  of  Oregon.    Jan.  14,  1901.) 

TAXATION— MORTGAGES  —  SAL.K  —  PROPERTY 
MORTGAGED— VALIDITY  —  SATISFACTION  OF 
MORTGAGES— REPEAL  OF  TAX  LAW— INJUNC- 
TION—TENDER  OF  TAXES. 

1.  Where  mortgages  held  by  plaintitC  were 
taxed,  and  afterwards  some  of  them  were 
foreclosed,  and  the  property  became  the  prop- 
erty of  plaintiff,  the  satisfav;tion  of  such  mort- 
gages by  merger  did  not  invalidate  a  subse- 
(luent  sale  of  the  premises  to  the  county  to  sat- 
isfy the  taxes,  since  the  levy  of  the  tax  on  the 
debt  and  security  created  a  lien  on  the  mort- 
gagee's interest  in  the  premises,  which  the  re- 
lease of  the  mortgage  could  not  discbarge. 

2.  Where  taxes  had  lieen  assessed  on  mort- 
gages before  the  repeal  of  the  mortgage  tax 
law,  such  repeal  does  not  invalidate  a  subse- 
quent levy  and  sale  of  the  mortgagee's  interest 
in  the  mortgaged  property  to  satisfy  the  tax 
lien,  since  the  ropenling  act  (Laws  1893,  p.  (S, 
and  Laws  1893,  p.  85),  providing  that  the  tax- 
es of  1892  should  be  collected  as  taxes  prior 
to  the  repealing  act  had  been,  does  not  affect 
prior  valid  assessments. 

3.  Where  taxes  had  been  lawfully  assessed 
on  mortgages  held  by  plaintiff,  and  by  fore- 
closure and  voluntary  conveyances  plaintiff  had 
acquired  title  to  the  land,  which  had  been  lev- 
ied on  to  satisfy  the  tax  lien,  plaintiff  cannot 
maintain  an  injunction  to  restrain  the  sale  un- 
der the  levy  without  tendering  the  taxes  levied. 

Appeal  from  circuit  court,  Multnomah 
county;  John  B.  Cleland,  Judge. 

Suit  by  the  Alliance  Trust  Company,  Lim- 
ited, against  Multnomah  county  and  WilUam 
Frazier,  as  sheriff  of  Multnomah  county. 
From  an  order  sustaining  a  demurrer  to  the 
complaint  and  dismissing  the  suit,  plaintiff 
app'eals.    Affirmed. 

This  suit  was  originally  Instituted  to  en- 
join the  sale  of  real  property,  and  thereafter 
the  complaint  was  amended  so  as  to  remove 
a  cloud  from  the  title  thereto.  It  appears 
that  the  plaintiff,  a  private  foreign  corpora- 
tion,- loaned  $45,2(X)  in  various  snnts  to  sundry 
persons,  taking  as  security  therefor  mort- 
gages on  real  property  in  Multnomah  county, 
Or.,  which  having  been  duly  recorded  therein, 
the  assessor  thereof,  In  1890,  1891,  and  1892, 
assessed  said  debts  and  mortgages  ea  land  to 
the  plaintiff,  but  the  taxes  levied  thereon  for 
state,  county,  and  school  purposes,  to  wit,  the 
sum  of  $937.84,  including  costs,  have  never 
been  paid.  Defaults  having  also  been  made 
in  the  payment  of  the  sums  so  loaned,  plain- 
tiff, by  foreclosures,  sales,  confirmations,  and 
sberlflTs  deeds,  and  by  volimtary  conveyances, 
has  secured  the  legal  title  to  the  premises  so 
mortgaged  to  It.  In  1899  the  defendant  Wi!- 
liam  Frazier,  as  sheriff  of  said  county,  levied 
on  the  plaintiff's  interest  in  said  lands  as 
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racb  mortgagee,  and  adTertised  the  same  for 
■ale,  to  aatlsfr  the  taxes  so  leried  thereon; 
wherenpon  this  suit  was  institnted  to  enjoin 
wld  sale,  the  plaintiff  alleging,  In  substance, 
that,  prior  to  and  at  all  times  since  the  levy 
of  said  taxes.  It  had  personal  property  In  said 
county  upon  which  Frazier's  predecessors  In 
office  could  have  levied  and  collected  said 
taxes  under  the  original  warrants  attached 
to  the  tax  rolls  of  the  respective  years,  but 
that  no  levy  was  made  thereon,  and  that  the 
sbcrlCTs  returns  indorsed  upon  the  delinquent 
rolls  of  said  county  for  the  years  ISOO  and 
1881  were  false;  that  in  1892  no  return  what- 
ever was  made  under  the  original  warrant 
attached  to  the  tax  roll  of  that  year,  nor  had 
any  levy  In  pursuance  thereof  ever  been  made 
upon  plaintllTB  goods  and  chattels.  The 
plaintifr,  by  leave  of  court,  filed  an  amended 
complaint,  alleging  that,  after  this  suit  was 
begun,  Frazler,  In  pursuance  of  said  levy 
and  notice,  sold  said  interest  In  the  real 
property  to  said  county  for  the  amount  of  the 
taxes  and  costs,  and  Issued  to  it  a  certifi- 
cate of  sale,  whereby  It  claims  to  own  said 
mortgage  interest  In  the  land  to  the  extent 
thereof;  but  that  by  reason  of  the  satisfac- 
tion of  said  mortgages,  and  the  repeal  of  the 
mortgage  tax  law,  said  premises  could  not 
be  legally  sold  under  the  warrant,  and  the 
pretended  sales  thereof  conveyed  no  Interest 
In  said  land,  but  cast  a  cloud  on  the  title 
thereto,  which  It  prays  may  be  removed.  A 
demurrer  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  suit  having  been  sustained, 
the  suit  was  dismissed,  and  the  plaintiff  ap- 
peals. 

Wm.  D.  Fenton,  tor  appellant  H.  L. 
Pipes  and  Alex.  Bernstein,  for  respondents. 

MOORB,  X  (after  stating  the  facts).  The 
contention  of  plalntlfTs  counsel  that  the  re- 
lease of  the  mortgages  in  question  and  the 
repeal  of  the  mortgage  tax  law  rendered  the 
tax  sales  void  Is  without  merit;  for  In  De- 
kum  V.  Multnomah  Co.  (Just  decided)  63  Pac. 
496,  It  was  held  that  a  mortgage  of  real  prop- 
erty given  to  secure  the  payment  of  a  debt 
conveyed,  for  the  purpose  of  assessment  and 
taxation,  an  Interest  In  the  premises,  and 
that  a  tax  levied  upon  the  debt  and  security 
created  a  lien  upon  such  interest,  which  could 
not  be  discharged  by  releasing  the  mortgage. 
In  Smith  T.  Kelly,  24  Or.  464,  33  Pac.  642,  It 
was  held  that  the  repeal  of  the  mortgage 
tax  law  did  not  destroy  the  remedy  with  re- 
spect to  the  existing  mortgage  taxes,  because, 
by  the  tax  system  considered  as  an  entity, 
these  taxes  were  collectible  under  other  pro- 
visions of  the  statute;  that  when  a  tax  system 
Is  revised,  and  a  former  law  repealed,  the 
legislative  Intent  Is  assumed.  In  the  absence 
of  any  provision  to  the  contrary,  to  be  of 
prospective  force  only,  and  prior  valid  as- 
sessments were  not  affected  thereby;  and 
that  Act  Feb.  21.  1863  <LawB  1893,  p.  85), 


read  In  connection  with  the  rqteallng  act  of 
February  10th  of  that  year  (Laws  1893,  p.  6), 
left  no  room  for  doubt  as  to  the  legislative  In- 
tent In  reference  to  the  collection  of  the  mort- 
gage taxes  levied  prior  thereto.  FlalntiflTa 
counsel  assign  many  other  reasons  tending 
to  show  that  the  tax  levied  upon  the  respec- 
tive debts  and  securities  is  invalid,  but,  inas- 
much as  It  has  not  tendered  the  sum  so  lev- 
led.  It  Is  not  entitled  to  equitable  intei-posi- 
tlon.  In  Welch  v.  CUttsop  Co.,  24  Or.  452,  33 
Pac.  934,  Mr.  Chief  Justice  Lord,  In  com- 
menting upon  this  principle,  says:  "In  viewt 
of  the  authorities,  the  considerations  which 
Infiuenced  a  court  of  equity  to  restrain  the 
collection  of  a  tax  are  confined  to  cases  where 
the  tax  Itself  Is  not  authorized,  or,  If  It  Is, 
that  such  tax  Is  assessed  upon  property  not 
subject  to  tazatlou,  or  that  the  persons  Im- 
posing It  were  without  authority  in  the  prem- 
ises, or  that  they  bad  proceeded  fraudulent- 
ly." It  will  be  remembered  that  this  Is  s 
suit  by  a  taxpayer  to  escape  the  burden 
which  the  law  Imposed  upon  it,  and  In  such 
case  the  rule  Is  well  settled  that  a  court  of 
equity  will  not  Interfere  by  Injunction  to  re-' 
strain  the  collection  of  the  tax  until  the  plain- 
tiff has  tendered  the  amount  that  can  be 
shown  to  be  due.  Goodnough  v.  PoweH  23 
Or.  625,  32  Pac.  396;  Society  v.  Kelly,  28  Or. 
173,  42  Pac.  3;  Dayton  v.  Multnomah  Co.,  34 
Or.  239,  65  Pac.  23.  Plaintiff's  debts  and 
mortgages  were  proper  subjects  of  assess- 
ment, and  the  tax  levied  thereon  was  author- 
ized by  law  and  Imposed  by  officers  upon 
whom  the  duty  devolved,  who  did  not  pro- 
ceed fraudulently  In  the  premises.  If  any  Ir- 
regularity occurred  or  fraud  was  practiced 
In  the  attempt  to  collect  the  tax,  whereby  ex- 
penses were  improperly  or  unlawfully  Incur- 
red, It  was  nevertheless  Incumbent  upon 
plaintiff,  as  a  condition  precedent  to  equita- 
ble relief  from  such  expenses,  to  tender,  at 
least.  Its  ratable  share  of  the  public  revenue, 
based  upon  the  value  of  Its  property  which 
bad  been  protected  nnder  the  law.  Much 
stress  Is  laid  by  counsel  for  the  appellant 
upon  the  case  of  Hughes  t.  Linn  Co.  (Or.) 
60  Pac.  843,  In  which  It  was  held.  In  a  suit 
to  prevent  a  dond  upon  the  title  to  real  prop- 
erty. Instituted  by  a  party  who  succeeded  to 
the  owner's  estate  therein  by  a  conveyance 
thereof  In  satisfaction  of  a  mortgage,  that 
It  was  not  necessary  to  tender  the  taxes  lev- 
led  upon  an  assessment  of  said  property,  and 
charged  against  the  former  owner,  as  a  con- 
dition precedent  to  equitable  Interference, 
Mr.  Justice  Dean  saying:  "It  Is  well  to  ob- 
serve at  the  outset  that  this  Is  not  a  suit  to 
enjoin  the  collection  of  taxes,  nor  Is  It  a  con- 
troversy between  the  taxpayer  and  the  coun- 
ty authorities."  In  the  case  at  bar  the  pri- 
mary object  of  the  suit,  when  Instituted.  wa« 
to  enjoin  the  collection  of  the  taxes;  but 
after  the  sale  of  the  plalntlfTs  Interest  in  the 
premises  It  became,  by  amendment,  a  suit  to 
remove  a  cloud  from  Its  title,  but  at  all  times 
it  was  a  controversy  between  the  taxpayel 
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and  the  county  authorities,  and  hence  It 
should  have  tendered  the  taxes  levied  upon 
its  property.  Not  having  done  so,  the  decree 
is  affirmed 

(23  Wash.  601) 

RUSH  T.  SPOKANE  FALLS  &  N.  RT.  CO. 

(Supreme  Court  of  Washington.     Dec.  13, 
1900.) 

MASTER  AND  SERVANT— EXPLOSIVES— NEGLI- 
GENCE—DEFECTIVE  APPLIANCES  —  FELLOW 
SERVANTS  —  INSTRUCTIONS  —  SAFE  PLACE- 
HIGHEST  DEGREE  OF  CARE— EXCESSIVE  VER- 
DICT. 

1.  Where  a  complaint  alleged  that  an  engine 
was  defective,  and  that  through  the  negligence 
of  the  defendant  it  emitted  large  quantities  of 
sparks  from  its  smokestack  in  close  proximity 
to  an  explosive  substance  in  the  caboose,  and 
that  the  use  of  the  engine  in  such  condition  was 
gross  carelessness,  causing  an  explosion,  by 
which  plaintiff  was  injured,  such  averments  of 
negligence,  being  conclusions  from  the  facts 
stated,  did  not  preclude  proof  of  other  negli- 
gence alleged  in  the  complaint  that  defendant 
was  careless  in  placing  the  explosive  in  the 
caboose,  and  in  not  warning  plaintiff  of  its 
presence. 

2.  In  an  action  by  an  employ^  of  a  railroad 
for  injuries  caused  by  an  explosion  of  dynamite 
carried  in  the  caboose,  whether  evidence  that 
"sparks  were  flying  all  the  time"  tended  to 
show  that  the  engine  was  in  a  defective  condi- 
tion was  a  question  for  the  jury. 

3.  An  employfe  who  is  given  charge  of  dan- 
gerous instruments,  such  as  dynamite,  repre- 
sents his  master  in  the  care  and  custody  there- 
of, and  is  not  a  fellow  servant,  and  hence  the 
master  is  liable  for  injuries  to  employes  through 
negligence  in  the  care  of  such  articles. 

4.  In  an  action  for  injuries  to  a  railroad  em- 
ploye the  alleged  negligence  consisted  in  placing 
a  box  of  dynamite  in  an  open  caboose,  which 
carried  its  employes.  An  instruction  that  it 
was  the  duty  of  the  master  to  ascertain  and 
make  known  to  his  servants  the  danger  of  this 
explosive,  and  the  proper  method  of  handling 
it  with  safety,  and  that  the  ignorance  of  the 
master  thereon  would  furnish  no  excuse  if  he 
could,  by  reasonable  diligence  and  ordinary 
care,  have  obtained  such  knowledge,  was  not 
objectionable  as  irrelevant  to  the  issues. 

5.  An  instruction,  in  an  action  for  injuries, 
that,  if  the  jury  believed  it  was  dangerous  to 
ship  and  handle  dynamite  in  the  caboose  car  of 
a  train  with  the  doors  open,  and  that  such 
danger  could  have  been  avoided  if  a  safer  way, 
known  or  easily  capable  of  being  learned  by 
the  muster,  had  been  adopted,  then  it  was  the 
duty  of  the  master  to  his  servants  to  adopt 
such  safer  way,  was  not  erroneous  on  the 
ground  that  no  allegation  or  proof  of  a  safer 
method  was  shown,  since  there  was  a  patent 
danger  in  so  shipping  such  an  explosive. 

6.  Where  an  instruction,  otherwise  proper, 
does  not  fully  cover  a  point  in  issue,  the  remedy 
is  to  ask  for  further  instructions  thereon. 

7.  Where  an  objection  to  a  part  of  an  in- 
struction on  the  ground  that  it  was  outside  the 
case  was  valid,  but  the  objection  went  to  the 
whole  instruction,  which  was  not  subject  to 
such  objection,  it  was  not  error  to  overrule  the 
same. 

8.  Where  an  employ^  of  a  railroad  company 
was  injured  by  an  oxploMion  of  dynamite  in  a 
caboose  furnished  to  employes  to  convey  them 
to  work,  an  instruction  that  the  master,  in  em- 
ploying a  servant,  impliedly  engages  with  him 
that  the  place  in  which  he  is  to  work  or  in 
which  he  is  to  be  placed  shall  be  reasonably 
safe,  was  not  erroneous  as  not  bearing  on  the 
issue,    since    the   company    impliedly    engaged 

-with  the  employe  that  such  caboose  was  rea- 


sonably safe  for  the  purpose  for  which  it  was 
used. 

9.  Where  there  was  some  evidence  that  em- 
ployes were  smoking  cigarettes  and  scuffling  in 
a  caboose  in  which  an  expljMion  of  dynamite 
occurred,  by  which  plaintiff,  an  employ^,  was 
injured,  refusal  to  give  an  instruction  that  if 
the  jury  found  the  explosion  might  have  been 
caused  thereby,  and  that  there  was  just  as 
much  probability  that  it  happened  in  that  way 
as  by  sparks  from  the  engine  coming  through 
the  open  door  of  the  caboose,  then  they  should 
find  for  the  defendant,  was  not  error,  since 
the  railway  company  had  not  exercised  the 
highest  degree  of  care  imposed  on  it  by  reason 
of  its  custody  of  such  dangerous  explosive. 

10.  A  verdict  for  $1,200  for  injuries  sustained 
by  plaintiff  in  an  explosion,  whereby  he  was 
stunned,  bruised,  and  otherwise  injured,  was 
not  so  large  as  to  indicate  passion  and  prejudice 
on  the  part  of  the  Jury,  and  hence  not  reversible 
error. 

Appeal  from  superior  court,  Spokane  coun- 
ty; William  B.  Richardson,  Judge. 

Action  by  James  Rush  against  the  Spokane 
Falls  &  Northern  Railway  Company  to  re- 
cover for  personal  injuries.  From  a  Indg- 
ment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Albert  Allen  and  Jay  H.  Adams,  for  appel- 
lant. William  H.  Ludden  and  James  Z. 
Moore,  for  respondent. 

ANDERS,  J.  In  April,  1897,  the  respond- 
ent, James  Knsh,  was  In  the  employ  of  the 
Spokane  Falls  &  Northern  Railway  Comjiany, 
appellant.  In  the  capacity  of  a  common  labor- 
er, and  was  engaged  with  others  In  rlprapping 
and  repairing  its  roadbed  in  the  vicinity  of 
Marcus  and  Bossburg,  in  this  state.  It  was 
the  duty  of  the  respondent.  In  the  course  of 
bis  employment,  to  load  and  unload  rock, 
which  was  transported  on  appellant's  cars 
from  a  quarry  near  the  railroad  track  to 
places  where  it  was  needed.  Dynamite  or 
giant  powder  was  used  In  blasting  rock  at 
the  quarry,  but  the  respondent  had  nothing 
to  do  with  blasting,  or  with  handling  or 
using  explosives.  It  was  the  custom  of  the 
railway  company  to  convey  its  employes  from 
their  boarding  camp  to  their  work  on  Its  cars, 
and,  accordingly,  on  April  28,  1897,  a. caboose 
attached  to  an  engine  was  taken  to  the  camp 
where  the  respondent  and  from  10  to  14  other 
laborers  were  boarding  and  lodging  for  the 
purpose  of  transporting  them  to  the  place 
where  they  were  required  to  work  on  that 
day.  Before  the  train  reached  the  place 
where  these  workmen  were,  a  box  containing 
dynamite  and  fuse  had  been  placed  In  the 
caboose  near  one  of  its  two  side  doors  (both 
of  which  were  left  open)  by  one  Harklerode, 
who  was  at  the  time  the  foreman  of  this 
gang  of  laborers.  The  fuse  was  wrapped  la 
paper,  and  laid  on  top  of  the  giant  powder, 
and  the  box  containing  both  of  these  sub- 
stances was  left  uncovered.  After  the  re- 
spondent and  the  other  men  of  bis  gang,  their 
foreman,  and  Rogers,  the  superintendent  of 
the  work,  bad  boarded  the  calxwse,  and  pro- 
ceeded several  miles  towards  their  destina- 
tion, it  was  discovered  by  some  one  in  the 
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'Car  that  the  paper  covering  the  fuse  was  on 
are.  When  the  men  became  aware  of  the 
danger  to  which  they  were  thus  exposed,  they 
were  greatly  alarmed  and  confused,  and  In- 
stantly undertook  to  get  off  the  caboose. 
Some  of  them.  It  appears,  jumped  off  at  once, 
regardless  of  consequences.  At  the  time  the 
fire  was  discovered,  the  train  was  running 
at  Its  usual  rate  of  speed,  but  it  was  "slowed 
up"  almost  Immediately  thereafter.  On  di»- 
covering  his  perilous  situation,  the  respondent 
passed  out  of  the  car  by  way  of.  the  rear  door, 
and  sat  down  on  the  step  or  platform.  Intend- 
ing to  jump  off  as  soon  as  the  speed  of  the 
car  would  permit  him  to  do  so  with  safety. 
While  the  respondent  was  In  that  position, 
and  the  train  still  In  motion,  the  powder  ex- 
ploded with  such  violence  that  the  top  and 
sides  of  the  car  were  entirely  destroyed,  and 
the  respondent  was  thrown  upon  the  ground, 
and  thereby  stunned  and  bruised,  and,  as  he 
claims,  otherwise  injured.  This  action  was 
Instituted  to  recover  damages  for  the  injuries 
ttans  sustained  by  the  respondent,  on  the 
theory  that  the  explosion  was  caused  by  the 
negligence  of  the  appellant.  The  particular 
acts  of  negligence  or  breaches  of  duty  charged 
against  the  appellant  are  set  forth  In  the  com- 
plaint ad  follows:  "(C)  That  the  engine  to 
which  saH  caboose  was  attached  was  In  a 
defective  and  wornout  condition,  and  was  so 
negligently  and  carelessly  managed  by  de- 
fendant that  it  emitted  large  volumes  of 
smoke  and  sparks  from  the  smokestack  and 
furnace  thereof;  that  the  use  of  said  engine 
In  such  condition  and  In  the  proximity  to 
said  explosive  substance  was  gross  careless- 
ness on  the  part  of  said  defendant;  that.  If 
defendant  had  exercised  ordinary  care  In  and 
about  the  construction  and  care  of  said  en- 
gine, said  sparks  would  not  have  been  emit- 
ted, and  the  explosion  hereinafter  mentioned 
would  not  have  occurred.  (7)  That  on  the 
said  28th  day  of  April,  1897.  while  the  plain- 
tiff was  on  board  of  said  caboose,  and  riding 
thereon  to  his  place  of  labor,  as  directed  by 
said  defendant,  said  explosive  substance  was 
ignited  by  the  sparks  and  Are  emitted  by  said 
engine,  and  without  warning,  and  without 
plaintiff  having  an  opportunity  of  saving  him-  i 
self  from  injury,  the  said  explosive  substance 
exploded  with  terrific  force  and  violence,  and 
caused  the  Injury  to  plaintiff  herein  mention- 
ed; and  that  said  explosion  and  the  injury  re- 
ceived by  plaintiff  hereinafter  mentioned 
"were  caused  by  gross  carelessness  and  negli- 
gence of  the  defendant,  and  without  negli- 
gence or  fault  on  the  part  of  this  plaintiff. 
(8)  That  said  explosive  substance— giant  pow- 
der or  dynamite— was  concealed  In  said  ca- 
boose, and  covered  up  In  sncb  a  way  by  de- 
fendant that  plaintiff  was  unable  to  learn  or 
discover  that  the  same  was  an  explosive  sub- 
stance; and  the  said  explosive  substances  and 
ttie  scanner  In  which  they  were  covered  up 
land  concealed  from  this  plaintiff  constituted 
a  latent  danger  then  well  known  to  the  de- 
fendant, but  unknown  to  the  plaintiff;   and 


while  said  latent  danger  existed  on  said  ca- 
boose as  aforesaid  the  said  defendant  ordered 
plaintiff  on  board  of  said  caboose,  and  placed 
him  In  close  proximity  to  said  explosive  sutr- 
stance,  and  put  him  in  imminent  danger  of 
his  life.  That  the  defendant  was  grossly 
careless  and  negligent  In  storing  and  carrying 
said  explosive  substance  in  said  caboose,  and 
in  ordering  plaintiff  near  it  without  plaintiffs 
knowledge,  and  in  using  a  defective  engine, 
and  In  the  negligent  and  careless  manage- 
ment of  said  engine;  and  that  defendant  was 
grossly  careless  and  negligent  in  not  warning 
plaintiff  of  the  danger  to  which  he  was  ex.- 
posed;  and  defendant  was  negligent  and 
careless  in  allowing  said  explosive  substance 
to  remain  In  a  place  where  it  was  probable 
and  likely  that  It  would  be  exploded  by 
sparks  coming  from  said  engine,  which  would 
be  likely  to  fall  therein  and  thereon."  The 
appellant,  in  its  answer,  admitted  that  it  was 
a  corporation  operating  a  railway  as  a  com- 
mon carrier,  as  alleged  by  respondent,  but 
denied  all  the  remaining  averments  of  the 
complaint.  And  by  way  of  defense  the  ap- 
pellant alleged  that,  if  the  respondent  was 
Injured  in  any  manner  while  in  the  employ 
of  the  appellant,  such  injury  was  occasioned 
by  bis  own  want  of  care  and  contributory 
fault,  and  that  any  such  Injury  so  received 
was  the  result  of  the  ordinary  risk  which  the 
respondent  assumed  by  reason  of  his  employ- 
ment The  new  matter  set  up  in  the  an- 
swer was  controverted  by  the  reply.  A  trial 
of  the  Issues  Involved  was  had  to  a  jury,  re- 
sulting in  a  verdict  and  judgment  for  the 
plaintiff  (respondent  here)  for  $1,200. 

At  the  close  of  respondent's  testimony  the 
appellant  challenged  the  legal  sufficiency  of 
the  evidence,  and  moved  the  court  to  take  the 
case  from  the  jury,  in  accordance  with  sec- 
tion 4994,  Ballinger's  Ann.  Codes  &  St  This 
motion  was  denied,  and  the  appellant  ex- 
cepted. The  motion  was  renewed  at  the  close 
of  the  evidence,  and  again  denied  by  the 
court  and  the  appellant  now  contends  that 
the  trial  court  erred  in  refusing  to  discharge 
the  jury,  and  direct  the  entry  of  judgment  in- 
favor  of  appellant,  as  requested.  In  support 
of  this  contention  it  Is  urged  tliat  there  was 
absolutely  no  proof  at  the  trial  of  the  par- 
ticular negligence  with  which  appellant  was 
charged  in  the  complaint  and  that  there  was, 
therefore,  as  a  matter  of  fact  aothlng  for  the 
jury  to  determine.  In  proof  of  appellant's 
position  it  is  asserted  that  paragraph  6  of  the 
complaint  not  only  designates  the  specific  neg- 
ligence on  the  part  of  the  appellant  which  Is 
relied  on  for  a  recovery,  but  avers  that  such 
negligence  was  the  proximate  and  only  caused 
of  the  explosion  which  resulted  in  the  Injiury 
to  the  respondent;  and  that  In  view  of  these 
particular  allegations  of  negligence,  all  the 
other  averments  of  the  complaint  respecting 
the  placing  of  the  giant  powder  in  the  ca- 
boose, and  the  want  of  knowledge  on  the 
part  of  the  respondent  of  Its  presence  there, 
are  mere  matters  of  Inducement  and  are 
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made  to  show  that  the  respondent  did  not  aa- 
Bume  the  risk  of  an  explosion  by  riding  In 
the  caboose.  This  objection  was  made  and 
decided  adversely  to  the  contention  of  the 
appellant  in  AUeud  v.  Railway  Co.,  21  AVasb. 
324,  58  Pac.  244,  In  which  case  the  plaintiff 
sued  the  appellant  here  to  recover  damages 
occasioned  by  the  same  explosion,  and  in 
which  the  complaint  contained  substantially 
the  same  allegations  of  negligence  as  are  set 
forth  in  the  complaint  herein,  and  now  under 
consideration.  In  that  case  It  was  held  that 
the  plaintiff  was  not  precluded  by  such  alle- 
gations as  those  set  out  in  paragraph  6  ot 
the  complaint  from  proving  any  other  negli- 
gence alleged  in  the  complaint.  That  case  Is 
declsiveof  the  point  here  in  question,  and  no 
further  argument  of  the  proposition  is  neces- 
sary. 

It  is  true,  as  claimed  by  appellant,  that 
there  was  no  proof  whatever  at  the  trial  that 
the  engine  in  question  was  negligently  man- 
aged, but  there  was  certainly  some  proof, 
which,  unexplained  as  it  was,  tended  to  show 
that  it  was  in  a  defective  condition;  the  un- 
disputed testimony  being  that  "there  were  a 
lot  of  sparks  flying  all  the  time"  from  the 
engine.  It  is  claimed,  however,  that,  inas- 
much as  there  was  no  evidence  that  any  one 
saw  a  single  spark  from  the  engine  come  Into 
the  caboose  or  fall  upon  the  paper  which  was 
Ignited  In  the  box  of  dynamite,  no  inference 
that  the  locomotive  engine  was  defective 
could  be  drawn  from  the  mere  fact  that  it 
emitted  sparks.  It  is,  we  think,  a  sufficient 
answer  to  this  proposition  to  simply  observe 
that  that  was  a  question  for  the  Jury  to  de- 
termine, in  view  of  all  the  circumstances, 
under  proper  instructions  by  the  court.  But 
it  is  further  insisted  that,  even  if  it  be  true 
that  the  emission  of  sparks  raised  a  pre- 
sumption that  tile  locomotive  was  defective, 
still  no  actionable  negligence  Is  made  to  ap- 
pear in  this  case,  for  the  reason  that  the  acts 
of  Harklerode  and  other  employes  of  the  ap- 
pellant were  those  of  a  fellow  servant,  for 
which  the  railway  company  is  not  responsi- 
ble. For  the  reasons  given  in  the  opinion  in 
the  AUend  Case,  this  position  is  entirely  un- 
tenable. EJven  If  It  were  conceded  that  Har- 
klerode was  a  fellow  servant  with  the  re- 
spondent when  engaged  in  loading  and  un- 
loading cars  in  the  ordinary  course  of  his 
employment,  yet  it  would  by  no  means  neces- 
sarily follow  that  he  was  such  fellow  servant 
while  acting  as  custodian  of  dangerous  In- 
struments, such  as  dynamite.  In  that  capac- 
ity he  undoubtedly  represented  the  appellant, 
and  his  negligence  was  legally  imputable  to 
the  appellant. 

The  court  Instructed  the  Jury  to  the  effect 
that  before  using  or  handling  a  dangerous 
explosive  it  is  the  duty  of  the  master  to  as- 
certain and  make  known  to  his  servants  the 
dangers  to  be  reasonably  apprehended  from 
its  use,  and  the  proper  method  of  handling 
It  with  reasonable  safety;  and  the  Ignorance 
of  the  master  as  to  the  danger  to  be  appre- 


hended from  Its  use  or  the  proper  method 
of  handling  it  will  furnish  no  excuse  If  the 
master,  by  the  exercise  of  such  reasonable 
diligence  and  ordinary  care  as  a  reasonablt? 
and  prudent  man  under  like  circumstances 
would  use,  could  have  obtained  such  knowl- 
edge. That  this  instruction  announced  the 
law  correctly,  as  a  general  proposition,  Is  not 
disputed;  but  appellant  Insists  that  It  was 
misleading,  and,  therefore,  erroneous,  be- 
cause it  was  neither  applicable  to  the  plead- 
ings nor  to  the  testimony  adduced  at  the 
trial.  It  Is  no  doubt  true,  as  appellant  con- 
tends, that  the  instructions  of  the  court  to 
the  jury  should  be  relevant  to  the  Issues  and 
pertinent  to  the  evidence  in  the  case;  and 
the  question  to  be  determined  is  whether  the 
Instruction  in  question  la  so  clearly  violative 
of  this  settled  rule  as  to  warrant  the  reversal 
of  the  judgment.  We  are  not  satisfied  that  it 
is.  One  of  the  principal  questions  for  deter- 
mination at  the  trial  in  the  court  below  was 
whether  the  appellant  was  guilty  of  negli- 
gence In  placing  the  box  of  dynamite  in  the 
car  in  the  place  and  In  the  condition  above 
mentioned,  and,  In  order  to  enable  the  jury 
to  determine  that  question  properly,  It  was 
necessary  for  the  court  to  instruct  them  as 
to  the  duty  of  the  appellant  to  its  servants 
before  using  or  handling  dangerous  explo- 
sives. It  is  admitted  that  the  respondent  and 
the  other  men  who  were  with  him  in  the  ca- 
boose were  appellant's  servants,  and  the  tes- 
timony shows  that  the  respondent  was  not 
Informed  as  to  the  presence  of  the  dynamite 
In  the  car,  and  had  no  knowledge  of  It  until 
the  fire  was  discovered.  Upon  this  state  of 
facts  It  can  hardly  be  said  that  this  Instruc- 
tion was  Inapplicable  to  the  pleadings  or  to 
the  evidence. 

Instruction  numbered  2  given  by  the  court 
to  the  jury  Is  to  the  effect  that,  if  the  Jury 
believe  from  the  evidence  that  It  was  dan- 
gerous to  ship  and  handle  dynamite  in  the 
caboose  car  with  the  doors  open,  and  that 
such  danger  conld  be  avoided  and  greatly 
reduced  by  shipping  It  In  some  safer  way 
which  was  in  easy  reach  of  the  master,  and 
that  the  existence  of  such  danger  and  the 
means  of  avoiding  or  reducing  it  were 
known  to,  or  could  have  been  known  by,  the 
master  by  the  exercise  of  reasonable  care 
and  diligence,  it  was  the  duty  the  master 
owed  his  servants  to  adopt  such  method  of 
shipping  such  dynamite  as  was  reasonably 
safe;  and  any  other  method  which  was  not 
reasonably  safe  will  not  excuse  the  master 
for  Injuries  to  the  servant  resulting  there- 
from. It  Is  urged  that  this  Instruction  is  er- 
roneous for  the  reason  that  it  does  not  ap- 
pear from  the  allegations  or  proof  that  any 
safer  method  existed  for  handling  or  ship- 
ping dynamite  or  giant  powder  than  that 
made  use  of  in  the  case  at  bar,  or  that,  if 
any  safer  way  existed.  It  was  within  the 
reach  of  the  railway  company.  We  are  un- 
able to  discover  any  merit  In  appellant's  criti- 
cism of  this  instruction.    It  would  be  difflccit 
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to  Imagine  a  more  unsafe  method  of  shipping 
dynamite  than  that  adopted  In  this  instance 
by  the  appeiiant.  It  is  perfectly  apparent 
that  the  danger  of  an  explosion  would  have 
been  greatly  reduced,  if  not  absolutely  avoid- 
ed, by  putting  an  ordinary  wooden  cover  on 
the  box,  and  which  was  presumably  within 
reach  of  the  appellant 

Error  is  also  predicated  upon  the  third  In- 
struction given  to  the  jury.  In  that  Instruc- 
tion the  Jury  were  charged  that  the  servant 
assumes  the  ordinary  risk  incident  to  the 
service  after  the  master  has  used  such  care 
as  a  reasonable  and  prudent  man  would  ex- 
ercise under  like  circumstances,  when  using 
dynamite  or  giant  powder,  for  the  safety 
and  protection  of  the  servant,  commensurate 
with  the  danger  to  be  reasonably  apprehend- 
ed 'from  the  service;  and  if  the  master  fails 
to  use  such  care  and  caution,  and  an  Injury 
results  therefrom.  It  Is  not  a  risk  incident 
to  the  employment,  and  the  master  is  liable 
therefor,  unless  the  danger  was  open  and 
apparent,  or  the  servant  had  actual  knowl- 
edge thereof.  It  is  not  contended  that  the 
court  did  not  state  the  law  correctly  in  this 
Instruction,  but  It  Is  claimed  that  it  should 
have  gone  further,  and  explained  to  the  jury 
the  application  of  the  law  to  the  case  on 
trial  In  view  of  the  pleadings  and  evidence. 
All  that  need  be  said  in  answer  to  this  ob- 
jection is  that.  If  appellant  desired  further 
instructions  upon  this  point,  it  should  have 
requested  the  court  to  give  them  at  the  prop- 
er time. 

It  Is  also  claimed  that  the  court  erred  in 
charging  the  jury  that  in  using  high,  danger- 
ous explosives  the  master  owed  a  duty  to 
the  servant  to  employ  experienced  agents 
who  knew  the  danger  ordinarily  Incident  to 
Its  use,  and  the  proper  method  of  manipulat- 
ing it  with  reasonable  safety,  and  have  the 
servant  whose  duty  it  Is  to  come  In  contact 
therewith  properly  Instructed  and  Informed 
as  to  such  danger.  It  is  urged  by  the  appel- 
lant that  this  Instruction  Is  objectionable  for 
the  reason  that  there  is  no  allegation  or 
proof  respecting  the  particular  matters  there- 
in mentioned.  Had  the  appellant  limited  his 
exception  at  the  trial  to  that  part  of  instruc- 
tion numbered  4  here  complained  of,  there 
would  be  more  force  In  its  contention.  But 
Its  exception  went  to  the  entire  Instruction, 
which,  as  a  whole.  Is  not  subject  to  the  only 
objection  urged  against  It,  namely,  that  it  Is 
outside  of  the  case  as  made  before  the  Jury. 

Nor  do  we  see  any  substantial  merit  in  ap- 
pellant's objection  to  that  part  of  the  sev- 
«nth  Instruction  wherein  the  jury  were  trid 
that.  If  they  believed  from  the  evidence  that 
eaid  dynamite,  by  the  negligence  of  the  de- 
fendant railway  company,  was  exploded  with- 
out any  fault  of  this  plaintiff,  and  that  the 
plaintiff  sustained  Injuries  by  reason  of  such 
explosion,  then  they  should  find  a  verdict 
-for  the  -plaintiff.  The  contention  that  the 
court  erred  in  giving  this  Instruction  la  based 
solely  on  the  proposition  that  It  failed  there- 


in or  elsewhere  to  define  the  negligence  for 
which  the  appellant  would  be  liable  In  the 
case  at  bar.  This  Is  but  another  Instance  of 
an  objection,  not  to  what  the  court  did  say 
to  the  jury,  but  to  what  It  did  not;  and  we 
have  already  pointed  out  the  remedy  which 
ought  to  be  pursued  in  sucb  cases.  See,  also, 
Allend  v.  Railway  C!o.,  supra. 

It  Is  further  contended  that  the  court  erred 
In  charging  the  jury  that  the  master.  In  em- 
ploying a  servant,  impliedly  engages  with 
him  that  the  place  In  which  he  Is  to  work, 
and  the  tools,  machinery,  and  surroundings 
of  his  work,  or  in  which  he  is  to  be  placed, 
shall  be  reasonably  safe.  In  support  of  this 
contention  It  Is  urged  that  the  question 
whether  the  respondent  had  been  furnished 
with  a  safe  place  in  which  to  do  his  work 
was  In  no  wise  involved  in  the  case.  It  must 
be  conceded,  as  claimed  by  appellant's  coun- 
sel, that  the  respondent,  when  he  was  riding 
In  the  caboose,  was  not  in  a  place  provided 
him  wherein  to  work;  but  It  was,  neverthe- 
less, a  place  where  he  had  a  right  to  be  at 
the  time,  and  we  think  It  Is  quite  clear  that 
when  the  appellant  furnished  him  a  caboose 
in  which  to  ride  it  Impliedly  engaged  with 
him,  as  the  learned  trial  court  observed,  that 
It  was  "reasonably  safe"  for  that  purpose. 

The  instruction  given  to  the  jury  upon  the 
question  of  fellow  servants  is  also  complain- 
ed of,  but,  aa  what  we  have  already  said 
upon  that  subject  disposes  of  the  objection, 
no  further  comment  Is  necessary. 

There  was  some  testimony,  upon  the  trial 
to  the  ^ect  that  before  the  explosion  in 
question  occurred  some  of  the  men  who  were 
in  the  caboose  were  smoking  cigarettes  and 
scuffling,  but  whether  these  men  were  near 
the  box  of  dynamite  or  in  some  other  part 
of  the  caboose  at  the  time  Is  not  disclosed 
by  the  evidence.  In  view  of  this  testimony 
the  appellant  requested  the  court  to  charge 
the  jury  that:  "If  you  find  from  the  evidence 
that  the  co-empIoy6s  of  the  plaintiff,  while 
riding  In  the  caboose  where  the  giant  po'^v- 
der  or  other  explosive  was  being  carried,  and 
that  some  of  the  co-employ6s  or  fellow  serv- 
ants of  plaintiff  were  smoking  cigarettes  in 
such  caboose,  and  scuffling  therein,  and  that 
the  said  explosive  might  have  become  Ig- 
nited from  the  fire  In  smoking  cigarettes,  and 
that  there  Is  as  much  probability  that  the 
explosion  happened  In  that  way  as  from 
sparks  from  the  engine,  then  you  should  find 
for  the  defendant."  The  court  refused  to  In- 
struct the  jury  as  thus  requested,  and  this 
ruling  of  the  court  Is  assigned  as  error.  At 
first  blush  we  were  Inclined  to  the  opinion 
that  this  instruction  should  have  been  given 
as  requested,  and  that  the  refusing  to  give 
it  was  prejudicial  error;  but  upon  further 
reflection,  and  in  view  of  the  duty  imposed 
by  law  upon  those  who  use  or  have  the  cus- 
tody of  dangerous  Instruments  or  agencies  to 
exercise  the  greatest  care  to  prevent  others 
from  being  Injured  thereby,  we  have  con- 
cluded that  the  request  was  properly  re- 
fused.   According  to  the  better  authorities. 
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It  was  the  duty  of  the  railway  company  to 
exercise  the  highest  degree  of  care  and  dili- 
gence in  the  custody  of  the  dynamite.  In  or- 
der to  protect  those  who  were  in  the  caboose 
from  Injuries  which  would  probably  and 
naturally  result  from  an  explosion  of  it,  and, 
not  having  done  so,  it  must  be  held  liable  for 
the  consequences  of  its  want  of  care.  It  is 
said  by  Shearman  &  Redfield,  in  section  154 
(5th  Ed.)  of  their  work  on  Negligence,  that  "a 
master  who  Intrusts  a  servant  with  the 
charge  of  some  inherently  dangerous  thing 
(e.  g.  an  explosive)  Is  responsible  for  the 
omission  of  the'  servant  to  keep  it  safely, 
and,  therefore,  for  his  malicious  use  of  it  for 
mischievous  purposes."  And  In  Railway  Co. 
v.  Shields,  47  Ohio  St.  387,  24  N.  E.  658,  It 
was  held  (quoting  from  the  syllabus,  which 
correctly  states  the  conclusions  of  the  court) 
that:  "The  law  requires  of  those  who  use 
dangerous  agencies  In  the  prosecution  of 
their  business  to  observe  the  greatest  care 
in  the  custody  and  use  of  them.  This  duty 
cannot  be  shifted  by  the  master  from  himself 
to  his  servants,  so  as  to  exonerate  him  from 
the  negligence  of  the  servant  In  the  use  and 
custody  of  them.  Where  they  are  so  In- 
trusted, the  proper  custody,  as  well  as  the 
use  of  them,  becomes  a  part  of  the  servant's 
employment  by  the  master;  and  his  negli- 
gence In  either  regard  is  Imputable  to  the 
master  in  an  action  by  one  Injured  thereby." 
In  that  case  the  railway  company  was  held 
liable  for  injury  to  a  small  boy,  caused  by 
the  explosion  of  a  torpedo  negligently  and 
wantonly  left  on  Its  track  by  one  of  Its  serv- 
ants at  a  place  where  children  and  others 
living  along  the  line  of  the  track  were  In  the 
habit  of  passing  with  the  knowledge  and  ac- 
quiescence of  the  company.  The  torpedo 
was  picked  up  by  one  of  the  companions  of 
the  plaintiff,  and  caused  to  be  exploded  by 
hitting  it.  In  the  well-considered  case  of 
Powers  v.  Harlow,  53  Mich.  507,  19  N.  W. 
257,  In  which  the  opinion  of  the  court  was 
delivered  by  Judge  Cooley,  an  owner  of  land 
was  held  liable  for  injuries  occasioned  to  a 
child  by  the  explosion  of  a  dynamite  cart- 
ridge which  he  bad  left  in  an  open  shed  on 
his  premises  in  a  box  of  sawdust,  and  which 
the  child  discovered  and  exploded  by  strik- 
ing It  with  a  rock.  And  In  Tissue  v.  Railroad 
Co.,  112  Pa.  St.  01,  3  Ati.  667,  It  was  ruled 
that  It  Is  the  duty  of  the  master  to  know,  as 
far  as  It  Is  possible  to  know,  the  character 
of  such  material  as  dynamite  which  he 
places  In  the  hands  of  his  agents;  and.  If  be 
negligently  places  it  In  such  a  position  as  to 
expose  his  servants  to  a  danger  to  which 
they  might  not  be  exposed,  he  Is  liable  for 
any  damages  resulting  from  such  negligence. 
And  it  was  there  held  that  it  was  a  question 
for  the  Jury  to  determine  whetlier  it  was 
negligence  on  the  part  of  the  railroad  com- 
pany to  permit  a  large  quantity  of  dynamite 
to  be  stored  In  such  a  position  that  an  acci- 
dental explosion  of  it  might  result  in  death 
or  Injury  to  its  servants.  In  that  case  a 
eerrant  of  the  defendant  company  was  killed 


by  the  explosion  of  dynamite  which  was 
used  In  the  business  of  the  defendant,  and 
stored  near  the  railroad  track  where  the 
servant  was  required  to  work.  What  caused 
the  explosion  was  not  disclosed  by  the  evi- 
dence, and  the  trial  court  directed  a  verdict 
for  the  defendant,  but  on  appeal  to  the  su- 
I  preme  court  the  Judgment  was  reversed. 
See,  also,  Allison  t.  Railroad  (Do.,  64  N.  C. 
382. 

Although  It  appears  to  us  from  the  evi- 
dence that  the  Jury  was  somewhat  liberal  in 
awarding  damages  to  the  respondent,  the 
amount  is  not  so  large  as  to  Indicate  passion 
or  prejudice  on  their  part,  and  we  therefore 
do  not  feel  at  liberty  to  disturb  the  verdict 
on  the  ground  of  excessive  damages. 

It  is  claimed  by  appellant  that  the  court 
erred  in  the  reception  and  rejection  of  testi- 
mony during  the  trial,  but  we  are  of  the 
opinion  that  the  objection  to  the  ruling  of  the 
court  In  that  regard  Is  not  well  taken.  The 
Judgment  is  affirmed. 

REAVIS  and  PULLERTON,  JJ.,  concur. 

DUNBAR,  O.  J.  I  am  unable  to  under- 
stand the  application  of  the  authorities  cited 
in  the  opinion  to  the  Instruction  last  com- 
mented upon.  It  seems  to  me  that  the  quo- 
tations from  Shearman  &  Redfleld  and  from 
the  case  of  Railway  Co.  v.  Shields,  47  Ohio 
St.  887,  24  N.  E.  658,  amount  to  nothing  more 
than  an  announcement  of  the  general  rule 
that  the  master  is  liable  for  the  negligence 
of  the  servant,  just  as  he  would  be  If  a  con- 
ductor negligently  operated  a  train.  In  such 
a  case  the  custody  and  use  of  the  train  be- 
come a  part  of  the  servant's  employment  by 
the  master,  and  the  master  cannot  escape  re- 
Bponslblllty  to  one  who  is  injured.  The 
same  may  be  said  of  Powers  v.  Harlow,  33 
Mich.  607,  19  N.  W.  257.  In  none  of  these 
cases  is  the  question  of  fellow  servant  in- 
volved. The  plaintiffs  who  were  injured 
were  all  strangers,  and  the  rule  is  laid  down 
with  reference  to  the  responsibilities  of  the 
masters  to  strangers.  Tissue  v.  Railroad 
Co.,  112  Pa.  St.  91,  3  AU.  667,  bears  more 
nearly  on  the  question  involved,  but  it  does 
not  seem  to  me  that  it  is  exactly  in  point,  for 
it  does  not  appear  there  that  the  explosion 
was  caused  by  the  action  of  a  fellow  serv- 
ant. But  the  rule  Is  announced  that  the 
company  is  responsible  to  its  servants  when 
it  permits  a  dangerous  explosive  to  be  placed 
in  such  quantity  and  position  that  an  acci- 
dental explosion  may  result,  and  that  the 
master  will  be  responsible  to  his  servant  for 
damages  arising  fr<»n  such  negligent  placing. 
I  think,  liowever,  that  any  one  who  handles 
dangerous  explosives  should  be  held  to  the 
highest  degree  of  care;  that  he  should  be  as 
careful  of  the  safety  of  his  servants  as  of 
the  safety  of  strangers;  and  that  when  the 
defendant  shipped  the  powerful  explosive 
which  It  did  in  this  case  In  the  manner  which 
the  testimony  Indicates,  without  sufficient 
covering.  It  was  guilty  of  willful  negligence. 
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and  ought  to  be  held  resiMoslble  for  the  in- 
juries Inflicted  upon  the  plaintiff  In  this  case, 
even  If  it  be  conceded  that  It  was  the  negll- 
Sent  act  of  a  fellow  serTant  which  caused 
the  expiosIOD,  when  It  Is  shown,  as  it  is  in 
this  case,  that  the  plaintiff  was  not  aware 
of  the  exposed  condition  of  the  dynamite. 
The  duty  should  not  be  imposed  upon  him  to 
contemplate  the  existence  of  such  a  hidden 
danger,  or  to  guard  against  it  For  this  rea- 
son I  concur  In  the  judgment  announced. 


(23  Wash.  «ll» 

HALL  T.  UNION  CENT.  LIFE  INS.  00. 
(Supreme  Court  of  Washington.    Dec.  27,  1900.) 

INSURANCE— PRINCIPAL  AND  AOENT— ADMIS- 
SIBILITY AGAINST  PRINCIPAL— LIMITATIONS 
ON  AGENT'S  AUTHORITY  —  SEX^RET  AGREE- 
MENT—VALIDITY— TIME  TO  SUE— WRONGFUL 
DELAY. 

1.  Where  D.  was  appohited  agent  of  defend- 
ant, and  was  held  out  by  defendant  as  such 
agent,  and  no  revocation  of  his  agency  was 
shown,  D.'s  testimony  was  not  objectionable  on 
the  'ground  that  a  principal  cannot  be  bound 
by  the  admissions  of  a  discharged  agent. 

2.  Where  it  was  an  agent's  duty,  under  his 
contract  with  defendant,  to  collect  premiums, 
the  Introduction  in  an  action  on  a  policy  of  such 
agent^s  admissions  in  reference  to  the  collection 
of  premiums  was  not  objectionable  as  hearsay, 
and  as  not  within  tlie  scope  of  the  agent's  au- 
thority. 

3.  Where  an  agenf  s  contract  clothed  him  with 
anthority  to  solicit  insurance  and  collect  pre- 
miums for  defendant,  the  fact  that  his  contract 
of  employment  provided  that  he  should  be  agent 
of  defendant's  general  agent,  and  that  no  liabil- 
ity was  created  by  such  conlxact  against  the  de- 
fendant corporation,  did  not  relieve  defendant 
from  liability  for  the  agent's  acts,  since  a  prin- 
cipal cannot  escape  liability  by  secret  arrange- 
ments with  its  agents  of  which  the  public  can 
have  no  knowledge. 

4.  A  policy  of  insurance  provided  that  no  ac- 
tion should  be  maintained  on  it  after  one  year 
from  the  death  of  the  insured.  Defendant's  gen- 
eral agent  r^resented  to  the  beneficiary  that,  if 
she  would  wait  until  the  agent  to  whom  the  in- 
sured paid  his  premiums  had  returned  from 
Klondike,  the  policy  would  be  paid  if  such  pay- 
ments were  made;  and  the  agent  did  not  return 
until  after  tiie  expiration  of  the  year.  Beld,  that 
the  representation  of  the  general  agent  excused 
^aiutiffs  delay  in  briuKing  suit. 

5.  A  finding  of  the  jury,'  under  such  evidence, 
that  a  suit  brought  within  one  year  and  nine 
months  after  the  death  of  the  insured  was  not 
an  unreasonable  delay,  cannot  be  set  aside  on 
the  ground  that  such  a  delay  was  unreasonable 
as  a  matter  of  law. 

Appeal  from  superior  court.  King  county; 
E.  D.  Benson,  Judge. 

Action  by  Wlsa  H.  Hall  against  the  Union 
Central  Life  Insurance  Company.  Prom  a 
judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Affirmed. 

John  B.  Humphries  and  Harrison  Bost- 
wlck,  for  appellant.  Martin,  JosUn  &  Grif- 
fin, for  respondent 

DUNBAB,  C.  J.  This  Is  an  action  by  the 
respondent  against  the  appellant  on  a  policy 
of  insurance  Issued  upon  the  life  of  her  bus- 
band,  George  E.  Hall,  deceased.  On  a  trial 
by  jury,  verdict  was  rendered  in  favor  of 


the  plaintiff  for  the  amount  sued  for,  and 
judgment  was  entered  in  accordance  with 
the  verdict  from  which  this  appeal  is  taken. 
There  are  some  21  assignments  of  error 
set  forth  in  appellant's  brief,  thu  most  of 
which  are  discussable  under  the  second  and 
third  assignments,  viz.  that  the  court  err- 
ed in  denying  the  motion  of  appellant  for 
nonsuit  and  that  the  court  erred  in  deny- 
ing the  motion  of  appellant  in  the  challenge 
to  the  whole  evidence,  and  in  not  taking 
the  case  from  the  jury.  The  substance  of 
these  objections  might  have  been  raised  on 
error  alleged  in  allowing  Incompetent  tes- 
timony. It  Is  contended  by  the  appellant 
that  defendant's  challenge  to  the  sufficien- 
cy of  the  testimony  ought  to  have  been  sus- 
tained, for  the  reason  that  there  was  no 
testimony  that  the  deceased  had  complied 
with  the  provisions  and  conditions  of  the 
policy;  the  only  testimony  introduced  being 
declarations  and  admissions  of  one  John 
Doser,  who,  it  Is  admitted  by  the  appellant, 
had  formerly  been  a  district  agent  for  the 
appellant  and  who.  It  Is  maintained  by  the 
respondent  was  the  agent  at  the  time  the 
declarations  were  made.  Many  authorities 
are  cited  by  the  appellant  to  sustain  the  prop- 
osition that  the  admissions  of  a  dischargee! 
agent  are  not  competent  evidence  to  bind  such 
agent's  former  principal.  Conceding,  for  the 
purpose  of  this  investigation,  the  correctness 
of  the  rule  contended  for,  the  cases  are  not 
applicable  to  the  tacts  proven  in  this  case, 
as  determined  by  the  jury.  As  to  the  ex- 
istence of  Doser's  agency,  Ihe  plaintiff  showed 
his  appointment  by  the  company,  and  there 
was  no  proof  that  such  agency  had  been 
revoked.  Under  the  rule  that,  where  an 
agency  is  shown  to  exist  it  will  be  pre- 
sumed to  continue  until  the  contrary  is 
proved,  it  must  be  concluded  that  Doser  was 
the  agent  of  the  company  at  the  time  these 
alleged  admlssiohs  were  made.  His  first  ap- 
pointment was  mode  In  December,  1896,  and 
was  to  continue  for  10  years,  unless  terminat- 
ed by  service  of  notice  upon  him  by  the  com- 
pany. If  there  Is  anything  in  the  proof  that 
would  indicate  that  he  had  been  removed,  it 
would  be  his  second  appointment  in  Decern- 
ber,  1898,  where  he  is  appointed  by  P.  F. 
Leavy,  general  agent  of  the  Union  Central 
Life  Insurance  Company;  and  It  is  not  shown 
that  this  appointment  was  revoked  prior  to 
the  time  the  alleged  declarations  were  made. 
We  think  sufficient  evidence  went  to  the  jury 
to  sustain  the  verdict  on  that  ground.  In 
any  event  the  testimony  shows  that  the  com- 
pany held  him  out  as  an  agent  and  it  is 
bound  by  bis  acts.  But  It  Is  contended  by 
the  appellant  that  these  admissions,  if  made, 
were  not  of  the  res  gestse,  were  not  within 
the  scope  of  the  agent's  authority,  and  were 
mere  hearsay;  and  many  cases  are  cited  in 
support  of  the  contention  that  the  admission 
of  an  agent  must  be  made  at  the  time  of  the 
contract  We  do  not  think  these  cases  are 
applicable  to  the  case  at  bar.    Doser's  admls- 
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slons  were  not  with  reference  to  the  mak- 
ing or  effect  of  any  contract,  but  with  rela- 
tion to  the  payment  of  the  premiums  during 
the  decedent's  lifetime.  Under  the  contract 
It  was  his  duty  to  collect  and  pay  to  the  com- 
pany these  Identical  premiums.  Under  such 
circumstances  an  admission  In  relation  to 
such  collections  would  be  within  the  scope 
of  his  duties  as  agent,  and  the  evidence  was 
competent  to  bind  the  principal.  Wright  v. 
Stewart,  19  Wash.  179,  52  Pac.  1020.  It  Is 
true  that  under  the  conditions  of  the  contract 
between  P.  F.  Leavy,  who  was  the  general 
agent  of  the  company,  and  Doser,  It  is  pro- 
vided that,  "although  the  said  John  Doser 
shall  be  styled  and  addressed  as  agent  for 
said  company,  it  Is  yet  distinctly  under- 
stood to  be  the  purport  and  intent  of  this 
agreement  that  he  shall  be  the  agent  o.'  said 
P.  F.  Leavy  alone,  and  that  no  Uabllliy  is 
hereby  created  against  said  company;  nor 
shall  said  John  Doser,  party  of  the  second 
part,  create  any  such  liability."  It  would 
seem  that  comment  upon  such  a  stipula- 
tion In  an  agreement  was  unnecessary.  It  is 
too  late  In  the  history  of  jurisprudence,  if 
aucb  time  ever  existed,  to  allow  corporations 
or  Individuals  to  escape  their  honest  liabil- 
ities by  secret  understandings  uetween  prin- 
cipals and  agents  of  which  the  public  has, 
and  can  have,  no  knowledge.  Under  this  con- 
tract, which  provides  that  Doser  shall  work 
for  the  company,  although  be  was  to  be  the 
agent  of  Leavy  only,  be  Is  clothed  with  au- 
thority, not  only  to  solicit  and  procure  per- 
sons to  Insure  with  said  company,  but  to 
collect  and  pay  over  the  premiums  to  the 
agent  of  the  company;  and  the  company 
cannot  escape  Its  responsibilities  when  he 
does  collect  them  from  his  patrons,  and  falls 
to  turn  them  over  to  the  company.  Hart  v. 
Insurance  Co.,  9  Wash.  620,  88  Pac.  213,  27 
L.  R.  A.  86. 

Another  question  Involved  raises  the  ques- 
tion of  limitation  of  the  commencement  of 
the  action.  The  policy  provides  that  the 
action  shall  be  commenced  within  a  year 
from  the  death  of  the  insured.  The  death 
of  the  insured  occurred  on  October  27,  1897, 
and  the  action  was  not  commenced  until 
June  13,  1899,  and  It  Is  contended  by  the 
respondent  that  the  action  Is  barred.  But 
the  testimony  shows  that  the  respondent 
was  attempting  to  get  her  policy  paid  without 
the  expense  of  a  lawsuit;  that  she  was  told 
by  Mr.  Newbegin,  who  was  then  the  general 
agent  of  the  company,  that  the  money  would 
be  paid  If  it  was  found  that  the  payments 
bad  been  made,  and  that  It  was  best  to  wait 
until  Mr.  Doser,  whom  It  was  claimed  the 
payments  had  been  made  to,  and  to  whom 
the  testimony  shows  the  payments  were  ac- 
tually made,  returned  from  the  Klondike 
country.  On  this  proposition  the  evidence 
Is  conclusive  and  undisputed  that  the  re- 
spondent was  led  by  these  representations 
on  the  part  of  the  agent  of  the  company  to 
wait  until  after  the  year  bad  expired.    It 


is  insisted,  however,  by  the  appellant,  that, 
even  If  that  be  true,  the  length  of  time  was 
unreasonable.  But  that  matter  was  sub- 
mitted by  the  court  to  the  ]i"t  By  their 
verdict  they  have  found  that  it  was  not  un- 
reasonable, and  the  court  cannot,  as  a  mat- 
ter of  law,  under  all  the  circumstances  of 
the  case,  say  that  It  was. 

Many  objections  to  the  Instructions  of  the 
court  are  made,  and  error  Is  based  upon  the 
refusal  of  the  couit  to  grant  the  instruc- 
tions asked  for;  but  we  think  the  court  gave 
instructions  that  were  applicable  to  the  plead- 
ings and  circumstances  proven  upon  the 
trial,  that  the  law  was  properly  given  to  the 
jury,  and  that  without  particularly  travers- 
ing them,  the  Instructions  asked  by  the  ap- 
pellant, and  which  were  mostly  based  upon 
the  theory  of  the  case  which  we  have  been 
discussing,  were  properly  refused. 

It  is  insisted  that  the  court  erred  In  giving 
certain  oral  Instructions  after  the  request 
to  have  the  Jury  chargec:  by  written  instruc- 
tions. In  answer  to  this  assignment  It  Is 
sufficient  to  say  that  it  does  not  appear  from 
the  record  that  any  oral  instructions  were 
given  by  the  court. 

There  is  also  an  asslgiunent  to  the  effect 
that  the  .court  erred  in  overruling  a  demur- 
rer to  the  respondent's  complaint,  but  from 
the  record  we  are  unable  to  discover  that 
any  demurrer  to  the  complaint  was  Intei^ 
posed. 

There  seems  to  be  no  meritorious  defense 
to  this  action,  and,  no  prejudicial  error  of 
law  having  occurred,  the  Judgment  will  be 
affirmed. 

ANDERS,  REAVIS,  FULLERTON,  and 
WHITE,  JJ.,  concur. 

(23  Wasb.  32S) 
ROBERTS  V.  SPOKANE  ST.  RT.  CO. 

(Supreme  Court  of  Washington.    Nov.  28,  1900.) 

STREET     RAILWAYS— COLLISION— NEOLIOENCK 

—CONTRIBUTORY  NKQLIOENCE— 

INSTRUCTIONS. 

1.  The  court  cannot  determine,  as  matter  of 
law,  that  a  speed  of  2^  miles  an  hour  is  not  ex- 
cessive for  a  street  car  with  defective  appliances 
for  control,  where  passing  at  a  street  crossing 
another  car  going  in  the  opposite  direction. 

2.  Where  a  street  car  is  equipped  with  defect- 
ive appliances  for  control,  to  the  knowledge  of 
the  company,  it  Is  not  freed  from  responsibility 
for  collision  with  a  person  coming  suddenly  in 
front  of  it,  by  the  motormnn,  on  discovering 
such  person,  doing  all  that  he  could  with  the 
equipments. 

3.  Failure  to  look  and  listen  before  crossing 
tracks  of  an  electric  railway  in  a  public  street 
Is  not  negligence,  as  matter  of  law. 

4.  A  requested  instruction,  in  case  of  coliisina 
of  a  street  car  with  plaintiff  at  a  street  crossing, 
that  If  he  was  guilty  of  an  act  of  negligence  di- 
rectly contributmg  to  the  injury,  or  of  any  lack 
of  ordinary  care,  or  an  omission  to  do  what  he 
on^ht  to  nave  done_  under  the  circumstances, 
which  net  or  omission  directly  contributed  to 
the  accident,  it  would  defeat  a  recovery,  is 
properly  refused,  as  reqairing  more  tiian  ordi> 
nary  care. 

5.  The  question  of  negligence  in  one  street 
car  passing  another  at  a  street  crossiug  is  one 
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of  fact,  in  the  light  of  all  the  eyideuce  iu  the 
case. 

6,  On  the  questions  of  contributory  negligence 
of  one  who,  riding  on  a  bioycle  close  behind  a 
west-bound  street  car,  turns  suddenly  at  a 
street  crossing  iu  front  of  an  east-hound  car, 
which  he  could  not  see  till  he  was  on  the  track, 
the  fact  that  he  was  less  than  11  years  old  is 
to  be  considered. 

7.  Though  there  wis  want  of  ordinary  care  in 
getting  in  front  of  a  street  car,  if  this  does  not 
contribute  to  the  injury,  bat  is  a  mere  condition 
before  the  accident,  the  proximate  cause  of 
which  is  the  negligence  of  the  street  railway, 
there  mar  be  a  recovery. 

Appeal  from  superior  court,  Spokane  coun- 
ty; William  E.  Ulchardson,  Judge. 

Action  by  Edward  Roberts,  an  infant,  by 
Edward  J.  Roberts,  his  guardian  ad  litem, 
against  the  Spokane  Street-Rallway  Compa- 
ny. Judgment  for  plaintiff.  Defendant  ap- 
peals.   Affirmed. 

Stephens  &  Bunn,  for  appellant  C.  S. 
Voorhees,  Keese  U.  Voorhees,  and  Albert  Al- 
len, for  respondent 

REAVIS,  J.  Plalntur,  by  bis  guardian  ad 
litem,  commenced  an  action  against  defend- 
ant a  street-railway  company  of  Spokane, 
for  personal  injuries  sustained  through  neg- 
ligence of  the  company,  and  alleged  that  Spo- 
kane was  a  city  with  a  population  of  over 
30,000;  that  Riverside  avenue,  where  the  In- 
jury occurred,  was  one  of  the  prindiwl  thor- 
oughfares and  public  streets  of  the  city,  on 
which  a  large  amount  of  business  was  trans- 
acted, and  across  which  all  the  people  of  the 
city  were  accustomed  and  had  a  right  to 
travel;  that  by  reason  of  the  public  use  of 
the  street  It  was  the  duty  of  the  defendant 
to  uite  great  care  and  caution  In  keeping  Its 
cars  and  machinery  in  proper  condition  and 
repair,  as  well  as  great  caution  in  the  opera- 
tion and  running  of  the  cars  over  its  tracks 
on  Riverside  avenue;  that  for  a  long  time 
prior  to  the  injury  of  plaintifC  the  defendant 
carelessly  and  negligently  used  and  operated 
a  car  upon  Riverside  avenue  which  was 
broken,  defective,  and  out  of  repair,  in  that 
the  controller  handle  thereon  (being  the  han- 
dle used  for  the  purpose  of  turning  the  cur- 
rent of  electricity  off  and  on  and  controlling 
the  car)  was  broken,  and  on  account  of  such 
defect  the  power  of  the  motorman  operating 
the  car,  to  control  and  regulate  the  current 
of  electricity  and  to  control  the  car  in  case 
of  an  emergency,  was  rendered  uncertain; 
that  by  reason  thereof  it  wa^  dangerous  to 
operate  such  defective  car  upon  the  street; 
that  defendant  was  careless  and  negligent  In 
operating  such  car  in  such  dangerous  and 
defective  condition;  that  defendant  at  the 
time  of  the  injury  was  running  such  car  at 
a  high  and  dangerous  rate  of  speed  along 
one  of  its  tracks  on  Riverside  avenue,  meet- 
ing another  car  coming  In  the  opposite  direc- 
tion on  a  parallel  track,  causing  the  two  cars 
to  meet  and  pass  each  other  at  a  point  where 
Riverside  avenue  is  crossed  by  another  pub- 
lic street  and  which  point  of  crossing  was 
much    frequented    by    public    travel    with 


tenuis,  bicf  ciet),  and  uu  foot;  and  thai:  on  the 
8th  of  May,  1895,  while  plaintiff  was  lawful- 
ly traveling  with  a  bicycle  along,  upon,  and 
across  Riverside  avenue,  at  the  crossing  of 
the  streets  at  the  time  of  the  meeting  of  the 
cars,  he  was  caught  knocked  down,  and  run 
over  by  the  defective  car  and  severely  in- 
jured. Defendant  answered  the  complaint, 
denying  its  negUgence,  and  setting  up  that 
the  Injury,  If  any,  received  by  plaintiff  was 
caused  directly,  proximately,  and  solely  by 
his  fault  and  negligence,  and  without  any 
fault  or  negligence  of  defendant  and  that 
the  father  and  guardian  ad  litem  and  the 
mother  of  plaintiff  were  guilty  o'  contribu- 
tory negligence,  canslng  the  Injury,  In  allow- 
ing the  minor  plaintiff  to  escape  beyond  their 
custody  and  control. 

In  mentioning  the  facts  established  at  the 
trial,  where  the  evidence  is  conflicting  only 
those  facts  will  be  considered  which  are  sub- 
stantially shown  from  the  evidence  adduced 
by  plaintiff.  At  the  time  the  injury  occurred 
the  plaintiff  was  between  10  years  and  10 
years  and  9  months  old.  He  was  a  boy  of 
average  caimcity  of  that  age,  was  accustom- 
ed to  ride  a  bicycle  iu  the  streets  o."  Spokane, 
and  knew  It  was  dangerous  to  collide  with  a 
street  car  in  motion  In  the  streets  while  rid- 
ing his  bicycle.  Prior  to  the  accident  he  was 
holding  to  the  west-bound  car,  in  riding  his 
bicycle,  until  within  about  a  block  and  a 
half  of  the  place  where  the  accident  occur- 
red. The  east-bound  car,  which  collided 
with  plaintiff,  was  running  at  a  speed  of 
about  2^  miles  per  hour.  If  the  plaintiff  had 
looked  before  going  on  the  track  of  the  de- 
fendant in  front  of  the  east-bound  car,  he 
could  not  have  seen  the  car  in  time  to  avoid 
the  collision.  The  motorman  on  the  east- 
bound  car  rang  his  bell  to  salute  the  passing 
west-bound  car  prior  to  the  accident  but  Just 
how  far  distant  does  not  appear.  The  motor- 
man  did  not  see  the  plaintiff  on  the  bicycle 
In  time  to  avoid  the  collision.  The  motor- 
man  had  been  in  the  employ  of  the  defendant 
company  for  about  two  years,  and  was 
shown  to  have  experience  and  capacity.  He 
testified,  in  substance,  that  the  car  had  eight 
wheels,  was  about  32  feet  long,  with  motors 
of  the  Thomson-Houston  system,  and  that  it 
was  controlled  by  an  upright  controller  In 
front,  the  reverse  and  controller  lever  resting 
on  the  same  stand,  but  not  on  the  same  staff 
(that  is,  on  tlie  outside  pipe);  that  there  was 
one  pipe  for  the  controller  part;  that  the 
center  staff  was  the  controlling  staff,  known 
as  the  "rheostat"  which  ran  down  to  the 
bottom  of  the  car  on  the  front  end  to  a 
sprocket  and  down  to  the  sprocket  wheel,  so 
as  to  control  the  connections  underneath, 
known  as  the  "rear  connection,"  by  a  sliding 
contact;  that  on  the  same  stand  was  the 
controller  lever;  that  the  controller  lever  had 
an  upright  handle;  that  there  was  a  steel  or 
wire  spindle  that  went  down  from  the  lever 
that  came  out  on  the  steel  spindle;  that  each 
was  worked  by  a-  loose  handle,  and,  the  han- 
dle being  held  tightly,  it  would  turn  on  the 
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aplncUe,  and  connect  the  sliding  contact  that 
was  on  the  rheostat,  which  was  about  a  half 
circle,  and  connected  with  a  cable  and 
sprocket;  that  the  purpose  of  the  controller 
handle  was  to  start  and  stop  the  car  by  the 
connection  underneath;  that  the  reverse  le- 
ver was  one  that  came  out  on  the  same  plan 
as  the  controller  lever,  only  that  It  had  no 
upright  handle  to  It;  that  there  was  an  over- 
head switch  above  the  motorman's  head, 
known  as  a  "cut-oft,"  to  either  connect  the 
electricity  with  the  motors  or  disconnect  it; 
that  there  were  brakes  on  the  car;  that  the 
controller  or  controller  handle  was  the  appli- 
ance ordinarily  used  for  starting  and  stop- 
ping the  car;  that  It  had  an  upright  handle 
•of  brass,  and  a  steel  or  Iron  rod  that  went 
through  and  riveted  underneath;  that  at  the 
time  the  controller  handle  or  upright  grip 
that  was  used  to  turn  on  and  oft  the  electrici- 
ty for  the  motors  was  wired  on  with  a  piece 
of  baling  wire,  and  that  the  rod  of  wire  or 
steel  that  went  down  through  the  handle 
slipped  from  the  staff;  that  the  staff  was 
brass,  and  there  was  a  hole  through  the  end 
of  It,  and  the  rod  went  through  that  hole 
and  was  6rdlnarlly  riveted  underneath,  but 
in  this  car  the  constant  working  of  the  hard 
metal  on  the  brass  had  worn  the  hole  so  that 
It  allowed  the  rod  to  pull  through,  and  It  had 
thus  been  wired  In  order  to  hold  it  on  (that 
Is,  to  hold  the  rod  In  the  proper  place).  The 
motorman  saw  the  plaintiff  about  halfway 
between  the  two  tracks,  a  foot  or  two  In  ad- 
vance of  the  front  end  of  the  car.  He  pot 
his  hand  on  the  controller  handle,  released 
about  a  half  turn  of  the  controller  staff  to 
throw  off  the  current,  and  at  the  same  time 
put  on  the  brake,  but,  In  making  the  motion 
to  throw  off  the  current  with  the  controller 
handle,  the  handle  fell  over  and  prevented 
him  using  the  reverse  lever.  The  reverse 
lever  was  nearly  under  the  disabled  con- 
troller handle.  His  next  effort  to  throw  off 
the  electricity  was  by  the  overhead  switch. 
The  northeast  corner  of  the  car  struck  the 
boy's  bicycle  and  knocked  him  forward  three 
or  four  feet  He  saw  the  boy  fall,  but  could 
not  specify  at  what  distance  he  was  from  the 
car  when  he  struck  the  ground.  When  the 
car  was  stopped,  plaintiff  was  lying  across 
the  north  rail,  and  his  left  log  under  the 
drive  wheel  of  the  car.  The  track  at  the 
time  was  dry,  and  slightly  inclined  to  be  up- 
grade. The  motorman  stated  that  he  made 
an  Immediate  effort  to  stop  the  car  when  he 
saw  the  plaintiff.  He  says  that  as  soon  as  he 
saw  the  plaintiff  he  made  an  effort  to  throw 
the  current  out  of  the  car  with  the  controller, 
and  the  handle  broke,— pulled  out  of  the 
socket,— because  wired  down.  Then  he  made 
an  effort  for  the  reverse  lever,  and  It  came 
in  contact  with  the  disabled  controller  han- 
dle. He  then  threw  the  overhead  switch, 
and  disconnected  the  current  from  the  trol- 
ley wire  to  the  motors.  At  the  time  the 
plaintiff  was  struck,  the  front  wheel  of  the 
car  was  on  or  near  the  west  crosswalk  or  a 


Uttle  west  of  him.  With  the  controller  in 
good  condition,  the  motorman  stated,  "the 
car  could  have  been  stopped  under  the  cir- 
cumstances, considering  the  place  and  rate 
of  speed,  very  nearly  instantly."  He  also 
said  the  disabled  controller  prevented  his 
operating  It,  and  prevented  him  from  oper- 
ating the  reverse  lever  successfully.  He  also 
said  that  the  plaintiff  would  not  have  gone 
under  the  front  end  of  the  car  had  the  con- 
troller been  in  sound  condition.  The  motor- 
man  was  corroborated  by  other  railway  em- 
ployes of  experience  In  bis  statement  that  if 
the  controller  had  been  In  sound  condition 
the  car,  under  the  circumstances,  could  have 
been  stopped  almost  Immediately;  some  of 
them  stating  two  or  three  feet  as  the  limit 
It  was  also  shown  that  the  defect  in  the  con- 
troller had  existed  for  some  time,  and  was 
known  to  the  oflBcers  of  the  company.  The 
plaintiff.  In  company  with  another  boy,  bad 
been  following  the  west-bound  car,  which 
was  a  box  car,  for  some  distance.  He  and 
his  companion  had  been  riding  behind  the 
box  car  on  their  bicycles,  each  having  hold 
of  the  end  of  the  car,  until  within  about  a 
block  and  a  half  of  the  crossing  where  the 
accident  occurred.  Itiey  had  then  ridden 
along  the  street  some  six  feet  north  of  the 
track,  still  following  within  a  short  distance 
of  the  west-bound  car,  until  near  the  place 
of  the  accident,  when  the  companion  of  plain- 
tiff turned  south  and  crossed  the  two  paral- 
lel tracks.  Inviting  plaintiff,  by  gesture  or 
voice,  to  follow  him.  The  plaintiff,  a  few 
feet  behind  the  west-bound  car,  turned,  go- 
ing south,  diagonally.  Plaintiff  testified  he 
was  about  six  feet  back  of  the  west-bound 
car  and  six  feet  towards  the  north,  when  his 
companion  left  him,  and  he  was  about  three 
feet  behind  the  west-bound  car  when  he 
crossed  the  track  southward.  When  he  got 
between  the  two  parallel  tracks  he  saw  the 
east-bound  car.  He  says  he  was  then  going 
diagonally  southwest  and  he  immediately 
turned  to  the  southeast  to  avoid  the  collision, 
when  he  was  stnick  by  the  east-bound  car, 
and  knocked  to  the  front  of  the  car  some  lit- 
tle distance;  that  be  was  riding  at  an  ordi- 
nary rate  of  speed  upon  his  bicycle,  and  had 
slackened  a  little  when  he  crossed  the  rail- 
way track,  but  attempted  to  ride  more  quick- 
ly, to  cross  ahead  of  the  car.  The  Jury  found 
that  the  car,  after  the  collision,  stopped 
within  14  feet 

1.  Counsel  for  defendant  requested  that 
the  Jury  be  Instructed  to  find  for  the  defend- 
ant. Of  the  several  instructions  requested 
by  counsel  for  defendant,  which  were  re- 
fused by  the  court  mention  will  be  made 
here  of  such  as  are  deemed  material.  The 
court  was  requested  to  instruct  that  the  al- 
legations of  the  complaint  confined  the  al- 
leged negligent  acts  of  the  defendant  ta 
defective  controller  handle,  excessive,  dan- 
gerous, and  high  rate  of  speed,  and  cars  pass- 
ing at  and  on  the  intersection  of  the  two 
streets,  and  that  the  evidence  disclosed  that 
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the  car  was  not  ranning  at  a  high,  danger- 
ous, or  excessive  rate  of  speed.  The  court, 
of  its  own  motion,  Instructed  as  follows: 
"There  are  but  three  acts  of  negligence  al- 
leged which  you  are  allowed  to  consider: 
First,  the  use  and  operation  on  Riverside 
avenue  of  a  car  with  a  defective  controller 
handle;  second,  running  said  car  with  such 
controller  handle  at  a  high  and  dangerous 
rate  of  speed  while  meeting  another  car  go- 
ing in  an  opposite  direction  on  a  parallel 
track;  •  *  *  third,  permitting  the  cars 
to  pass  at  a  street  crossing."  The  refusal 
of  defendant's  instruction  as  tendered  is  not 
erroneous.  The  court  could  not,  under  all 
the  circumstances  surrounding  the  accident, 
determine,  as  a  matter  of  law,  that  the  rate 
of  speed  was  not  excessive.  "It  is  well  set- 
tled that  at  crossings  street  cars  and  pedes- 
trians have  equal  rights  to  the  use  of  the 
street,  and  it  has  been  held  In  that  connec- 
tion that  what  is  proper  care  and  caution  on 
the  part  of  those  in  charge  of  cars  to  pre- 
vent accidents  is  a  question  of  fact  In  each 
case.  Schnlman  v.  Railroad  Co.  (Super.  N.  Y.) 
36  N.  Y.  Supp.  439.  •  •  •  The  facts  in 
the  present  case,  to  say  the  least,  fairly  raise 
a  question  for  the  jury,  whether  the  defend- 
ant was  in  the  exercise  of  due  and  reasonable 
caution  whrai  it  permitted  its  south-bound 
car  to  pass  the  standing  car  at  that  public 
crossing,  and  at  such  a  rate  of  speed,  under 
the  circumstances.  In  forming  a  Judgment 
upon  that  question,  there  were  subsidiary 
questions  equally  calling  for  consideration 
and  Judgment,  such  as,  was  it  the  duty  of  the 
motorman,  in  the  exercise  of  due  and  proper 
care,  as  he  approached  the  standing  car, 
which  would  obstruct  his  view  of  passengers 
or  pedestrians  who  might  be  waiting  to  pass, 
to  sound  his  bell  or  gong  as  a  warning? 
And  did  he  so  sound  his  bell  or  gong?  And 
should  he  have  had  his  car  under  control  at 
this  crossing?  And  did  he  have  It  under 
such  control  when  approaching  the  standing 
car?  These  facts,  and  the  inferences  to  be 
fairly  drawn  from  them,  under  the  principle 
before  alluded  to,  it  seems  to  me,  clearly 
were  matters  for  the  jury,  exdnslvely." 
Traction  Co.  v.  Scott  (N.  J.  Err.  &  App.)  34 
Atl.  1094.  The  evidence  had  disclosed  de- 
fective appliances  in  the  control  of  the  car, 
so  that  it  could  not  be  so  speedily  stopped  as 
where  the  machinery  for  operation  was  In 
sound  condition.  Safety  in  the  rate  of  speed 
is  nearly  always  relative.  In  Penny  v.. Rail- 
way Co.,  7  App.  Dlv.  595,  40  N.  Y.  Supp.  172, 
It  was  held:  "As  It  was  the  defendant's 
dnty  to  have  its  cars  under  control  at  street 
crossings,  the  jury  had  a  right  to  consider 
the  question  whether  the  car  could  have  been 
stopped  more  easily  If  the  sand  box,  approved 
for  use  under  such  circumstances,  had  been 
filled  with  sand."  Whether  the  collision  be- 
tween the  infant  plaintiff  and  the  car  was 
unavoidable  or  inevitable  was  properly  sub- 
mitted to  the  Jury.  Coimsel  also  requested 
an  instmction  that  if  the  evidence  showed 


that  the  bells  and  gongs  had  been  sounded, 
and  the  car  was  running  at  slow  and  mod- 
erate speed,  and  plaintiff,  without  warning, 
under  circumstances  which  were  not  reason- 
ably to  be  expected,  darted  suddenly  in  front 
of  or  against  or  in  close  proximity  to  the 
car,  then  the  defendant  would  be  liable  only 
for  the  use  of  ordinary  care  after  discover- 
ing the  infant  plaintiff,  with  such  car,  equip- 
ment, and  apparatus  as  the  defendant  knd 
its  motorman  then  had  for  stopping  the  car, 
if  the  motorman  did  all  he  could  with  the 
car  and  equipment  at  that  time,  after  discov- 
ering the  position  or  danger  of  the  infant 
plaintiff,  then  the  verdicrt  should  be  for  de- 
fendant. The  element  of  error  in  this  pro- 
posed instruction  is  that  the  duty  of  the  de- 
fendant in  the  exercise  of  ordinary  care  was 
measured  by  the  condition  of  the  equipment 
and  apparatus  of  the  car  at  the  time  of  the 
accident  It  omits  defective  appliances  for 
stopping  the  car.  ^  Counsel  requested  the 
charge  that,  if  the  plaintiff  failed  to  stop, 
look,  and  listen,  or  take  any  reasonable  pre- 
caution to  ascertain  whether  a  car  was  com- 
ing east,  it  was  contributory  negligence. 
The  court  gave  the  following  instruction: 
"You  are  Instructed  that  the  plaintiff  is  re- 
quired to  use  ordinary  care,— that  Is,  such 
care  as  an  ordinarily  prudent  person  would 
use  under  the  facts  and  circumstances  de- 
tailed in  this  case,  taking  Into  consideration 
the  age,  capacity,  knowledge,  and  experience 
of  the  Infant  plaintiff;  and  he  is  required 
to  use  the  same  care  as  the  average  careful 
and  prudent  boy  of  his  age,  capacity,  pru- 
dence, and  knowledge.  If  you  find  that  he 
possessed  such  knowledge,  capacity,  and  ex- 
perience, and  knew  It  was  dangerous  to  pass 
immediately  in  front  of  a  moving  street  car, 
and  that  he  attempted  to  do  so  without  look- 
ing and  listening,  when,  if  he  had  done  so, 
he  would  have  discovered  the  car  in  time  to 
have  avoided  the  accident  complained  of,  the 
presumption  is  that  he  was  guilty  of  con- 
tributory negligence."  It  is  not  negligence 
per  se  If  it  Is  not  shown  that  one  looked  and 
listened  In  crossing  a  street  railway.  The 
degree  of  care  required  in  crossing  a  high- 
way and  steam  railway,  in  looking  up  and 
down  the  track,  is  not  necessarily  the  test  of 
care  required  in  crossing  the  track  of  a  street 
railway  on  a  public  street.  Failure  to  look 
and  listen  before  crossing  the  tracks  of  an 
electric  railway  in  a  public  street,  where  the 
cars  have  not  exclusive  right  of  way,  is  not 
negligence,  as  a  matter  of  law.  Robbins  v. 
Railway  Co.,  165  Mass.  30,  42  X.  E.  334;  Trac- 
tion Co.  V.  Scott,  supra;  Shea  v.  Railway 
Co.,  50  Mtain.  395,  52  N.  W.  902.  Counsel  for 
defendant  also  requested  the  instruction  that 
if  the  plaintiff  was  guilty  of  an  act  of  negli- 
gence which  directly  contributed  to  the  in- 
jury, or  of  any  lack  of  ordinary  care  on  his 
part,  or  an  omission  to  do  what  he  ought  to 
have  done  under  the  circumstances,  which 
act  or  omission  directly  contributed  to  the 
accident.  It  would  defeat  a  recovery.     TVe 
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think  the  Instvnctlon  attempts  to  refine  the 
rule  of  ordinary  care  which  was  Imposed 
on  the  plaintiff.  Defendant  objects  to  the 
following  Instruction  given:  "That  if  yon 
find  from  the  evidence  that  the  plaintiff  was 
injured  by  one  or  more  of  defendant's  cars, 
at  or  near  a  street  crossing,  at  the  time  of 
tlie  passing  of  another  car,  It  Is  for  the  jury 
to  determine  from  all  the  evidence,  talking 
Into  consideration  all  of  the  circumstances 
of  the  ease,  whether  It  was  negligence  for 
the  defendant  motorman  operating  the  car 
which  did  the  Injury  to  pass  such  other 
car  at  that  place  and  at  the  time  at  which 
you  find  froin  the  evidence  he  did  that."  As 
we  have  seen,  the  question  of  negligence  in 
one  car  passing  another  at  a  street  crossing 
is  one  of  fact,  in  the  light  of  all  the  evidence 
In  the  case. 

2.  The  railway  company  was  negligent  In 
the  operation  of  the  car.  The  controller  han- 
dle was  defective,  and  the  car  could  not  be 
stopped  with  the  same  facility  as  if  the  ap- 
pliance bad  been  sound.  But  the  defendant 
alleges  contributory  negligence  upon  the  part 
of  the  Infant  plaintiff,— that  plaintiff  placed 
himself  in  a  dangerous  position  contributing 
to  bis  injury.  The  question  of  the  contrib- 
utory negligence  of  plaintiff  is  one  of  fact, 
and  for  the  Jury,  unless  the  undisputed  facts 
are  so  clear  that  all  reasonable  inferences 
point  to  one  conclusion.  It  was  observed  In 
'J'ractlon  Co.  v.  Scott,  supra,  which  case,  in 
Its  facts,  is  somewhat  similar  to  the  one  at 
bar:  "There  is  another  element  to  be  con- 
sidered as  affecting  juridical  action  upon  the 
question  of  contributory  negligence  In  this 
case,  and  one  that  I  think  clearly  makes  It  a 
guestion  for  the  jury  alone,  and  that  Is  the 
fact  that  the  plaintiflTs  intestate  was  a  boy 
of  tender  years.  He  was  described  as  a 
bright  boy,  but  he  was  so  young  that  nat- 
urally his  powers  of  reason  and  Judgment 
could  be  but  partly  developed.  He  had  not 
passed  far  beyond  the  age  of  seven  years. 
•  •  •  Where  there  is  a  guestion  whether 
the  child  is  of  sufficient  age  and  discretion 
to  be  capable  of  some  care  for  his  own  safe- 
ty, the  question  of  his  capacity  and  Its  degree 
is  for  the  jury.  •  •  •  And  when  a  child 
has  reached  the  age  of  discretion,  and  is 
considered  sul  juris,  as  a  matter  of  law,  the 
degree  of  care  and  caution  required  of  him 
will  be  no  higher  than  such  as  Is  usually  ex- 
ercised by  persons  of  similar  age,  judgment, 
and  experience;  and  whether  that  degree  of 
care  and  caution  has  been  exercised  by  the 
child  In  a  given  case  is  usually,  if  not  always, 
a  question  of  fact  for  the  jury.  4  Am.  & 
£ng.  Enc.  Law,  46,  and  cases  cited."  It  was 
said  in  Bedford  v.  Railway  Co.,  15  Wash.  419, 
46  Pac.  650,  that  when  the  defendant's  negli- 
gence is  the  proximate  cause  of  the  injury, 
while  that  of  the  plaintiff  is  only  a  remote 
cause  or  a  mere  condition  of  it,  the  defend- 
ant is  still  liable.  In  Mitchell  v.  Motor  Co., 
9  Wash.  120,  37  Pac.  341,  the  following  in- 
struction of  the  superior  court  was  approved: 


"In  determining  whether  the  plaintiff  or  de- 
fendant was  guilty  of  negligence,  if  either 
of  them  was,  you  should  take  Into  considera- 
tion the  age  and  Intelligence  of  the  plain- 
tiff. The  law  does  not  require  the  same  de- 
gree of  caution  from  a  child  of  tender  years 
as  would  under  like  circumstances  be  re- 
quired of  an  adult,  but  the  degree  of  caution 
required  is  to  be  determined  by  the  maturity 
and  capacity  of  the  child.  So  that  what  you 
might  consider  under  the  same  or  similar 
circumstances  would  be  negligence  on  the 
part  of  a  grown  person  would  not  necessarily 
be  so  considered  by  you  In  case  of  a  child  of 
tender  years."  It  was  also  ruled  In  that  case 
that  there  was  sufficient  evidence  to  refuse  a 
nonsuit  when  the  facts  shown  were  that  the 
gripman  did  not  keep  such  a  lookout  as  the 
circumstances  demanded,  nor  give  any  warn- 
ing of  approach,  and  that  after  discovering 
the  child  on  the  track  the  car  might  have 
been  stopped  sooner  if  the  brakes  had  been 
in  proper  condition;  and  It  was  observed: 
"The  mere  circumstance  that  the  car  ran  an 
unusual  distance  before  it  was  stopped  was 
some  evidence  either  of  Improper  manage- 
ment, or  that  It  was  out  of  repair,  or  that  the 
brakes  were  defective."  No  negligence  on 
the  part  of  the  parents  was  shown.  The 
real  question  here  arises  upon  the  motion  to 
instruct  for  the.  defendant  upon  the  gn^ound 
of  contributory  negligence  by  the  Infant 
plaintiff;  and,  conceding  there  was  want  of 
ordinary  care  In  the  plaintiff  preceding  the 
collision,  did  it  contribute  to  the  injury,  or 
was  It  a  mere  condition  before  the  accident? 
We  conclude  that  the  Important  Inquiry  de- 
terminative of  this  controversy  is,  was  the 
negligence  of  the  defendant  the  proximate 
cause  of  the  Injury?  The  facts  shown  by 
the  plaintiff  have  been  given,  and  do  all 
the  inferences  arising  from  them  show  to  all 
reasonable  minds  that  want  of  ordinary  care 
on  the  part  of  the  plaintiff  contributed  to  his 
Injury?  We  have  seen  that  It  was  not  neg- 
ligence per  se  for  plaintiff  to  pass  from  be- 
hind the  west-bound  car  for  the  purpose  of 
crossing  the  south  track.  In  the  case  of 
Thompson  v.  Rapid-Transit  Co.  (Utah)  oi,  Pac. 
92,  40  L.  R.  A.  172,  the  facts  are  very  similar 
to  those  In  the  case  under  consideration. 
There  the  defendant  sent  out  a  defective 
street  car,  and  maintained  that  the  plaintiff 
was  negligent  in  crossing  the  track  In  front 
of  the  car,  and  that  in  such  case  It  was  the 
doty  of  the  defendant,  after  discovering  the 
dangerous  situation  of  the  plaintiff,  caused 
by  his  own  negligence,  only  to  exercise  all 
reasonable  care  and  diligence  at  his  command 
at  the  time  of  the  Injury,  and  that  when  the 
motorman  did  all  he  could  to  stop  the  car,  al- 
though Its  brakes  were  defective,  the  defend- 
ant could  not  be  held  liable.  Of  this  the 
court  obseryed:  "The  result  of  such  a  doc- 
trine would  be  that  under  such  circumstances, 
when  the  defendant  discovered  negligence  In 
a  plaintiff,  It  could  legally  excuse  the  ex- 
ercise of  Its  own  want  of  reasonable  care 
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by  showing  that  its  appliances  and  brakes 
were  in  such  a  wretched  condition  at  the 
time,  on  account  of  its'  previous  and  continued 
negligence,  that  It  was  incapacitated  from 
preventing  the  injury  complained  of  at  the 
time  by  the  use  of  reasonable  care.  •  •  ' 
If  such  rules  were  applicable  to  contributory 
negligence,  his  [plaintiff's]  safety  In  crossing 
a  street  where  street  cars  were  operated, 
M'ith  his  right  to  recover  damages  in  case 
of  negligence,  would  largely  depend  upon  the 
option  of  the  company  to  keep  its  appli- 
ances in  good  repair."  The  question  of  con- 
tributory negligence,  under  all  the  circum- 
stances in  the  case,  was,  we  tblnk,  properly 
submitted  to  the  Jury,  and  its  verdict  must 
b«  conclusive.    Affirmed. 

FULLERTON,  J.,  concurs. 

DUNBAR,  C.  J.  I  concur  in  the  result 
I  think  the  action  of  the  respondent  consti- 
tuted contributory  negligence  as  a  matte:-  of 
law,  and  that,  if  there  had  been  no  fault  on 
the  part  of  the  appellant  which  was  the  prox- 
imate cause  of  the  Injury,  the  respondent 
could  not  recover.  But  whatever  the  fault 
of  the  appellant  may  be  termed,— wheth- 
er "comparative  negligence"  or  "wiUfnl  neg- 
ligence,"—companies  employing  dangerous 
agencies  like  electricity  must  be  held  to  the 
highest  degree  of  care,  not  only  in  operating 
their  cars,  but  in  what  is  of  even  more  im- 
portance, viz.  in  furnishing  their  servants 
with  suitable  equipment  for  properly  oper- 
ating the  cars;  for,  without  a  compliance 
with  this  first  and  most  important  requisite, 
the  skill  and  care  of  the  operators  would  be 
of  little  avail.  In  this  case,  if  the  controller 
t.andle  had  been  in  perfect  order,  and  the 
niotorman  liad  not  been  driven  to  the  neces- 
sity of  finally  resorting  to  the  over  switch 
to  throw  off  the  electricity,  thereby  losing 
precious  time,  the  injury  would  probably 
Iiave  been  averted.  The  imperfect  condition 
of  the  controller  handle  was  known  to  the 
company,  and  the  operation  of  the  car  with 
this  glaring  defect  in  an  appliance  so  impor- 
tant, and  upon  which  the  safety  of  the  travel- 
ing public  so  largely  depends,  placed  the 
company  in  the  attitude  of  operating  its  car 
in  willful  disregard  of  the  rights  of  the 
traveling  public;  and  such  acts  should  be 
held  to  he  willful  negligence,  in  their  ap- 
plication to  the  party  injured. 


(23  Wasb.  766) 

MARBLE  SAV.  BANK  v.  WILLIAMS  et  al. 

<Supreme  Oourt  of  Washington.    Jan.  11,  1901.) 

EVIDENCES  —  EXPLAINING  JUDICIAL  RECORDS 

BY    PAROL— C0NCLUS1VBNESS8 

OF  JUDG.MENT. 

In  mandamus  to  compel  a  school  district 
to  levy  a  tax  to  pay  interest  on  its  bonds,  the 
district  filed  three  separate  defenses:  (1)  That 
the  district  was  in  debt  above  the  constitutional 
limit;  (2)  fraud  in  the  issuance  of  the  bonds; 
and  (3)  that  since  issuance  portions  of  the  ter- 
ritory of  the  district  bad  been  cut  off  from  it. 


and  added  to  other  districts.  Demurrer  there- 
to being  overruled,  judgment  was  rendered  for 
defendant.  Held,  in  a  subsoquent  action  lor 
the  interest,  defense  of  res  judicata  being  in- 
terposed, that  p1ainti£E  could  show  by  parol  that 
the  court  based  its  decision  in  the  former  ac- 
tion on  the  sole  ground  that  the  money  then 
in  the  treasury  was  not  applicable  to  the  in- 
terest, and  hence  that  the  judgment  was  not 
conclusive  as  to  the  other  defenses  interposed. 

Appeal  from  superior  court.  Pacific  coun- 
ty;   H.  S.  Elliott,  Judge. 

Action  by  the  Marble  Savings  Bank  against 
W.  R.  Williams  and  others  as  the  board  of 
county  commissioners  of  Pacific  county,  and 
school  district  No.  4  of  Pacific  county.  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Welsh  &  Thorp,  for  appellants.  Hewen 
&  Stratton  and  Cotton,  Teal  &  Minor,  for 
respondent. 

DUNBAR,  a  J.  In  August,  1882,  school 
district  No.  4  of  Pacific  county,  in  consid- 
eration of  the  sum  of  $5,137.50,  paid  to  it  by 
Farson,  Leach  &  Co.,  issued  to  said  com- 
pany its  negotiable  bonds  in  the  sum  of 
$5,000,  payable  20  years  after  August  1, 
1S92,  bearing  interest  at  the  rate  of  7  per 
cent  per,  annum,  payable  semiannually.  In- 
terest installments  were  evidenced  by  inter- 
est coupons  attached  to  each  bond.  Said 
bonds  were  Issued  for  the  purpose  of  pur- 
chasing a  school-house  site  and  erecting  and 
furnishing  a  school  house  for  said  district. 
The  respondent  herein,  on  or  about  Decem- 
ber 8,  1802,  purchased  the  bonds  so  issued 
of  C.  H.  White  &  Co.,  who  had  become  the 
owners  of  the  same.  It  is  conceded  that 
none  of  the  Interest  sued  for  in  this  action 
has  been  paid.  In  October,  1898,  C.  H.  White 
&  Co.,  on  behalf  of  respondent  filed  a  peti- 
tion praying  for  a  writ  of  mandate  to  re- 
quire the  defendants  (appellants)  to  levy  a 
bond  Interest  tax  on  the  property  situated 
In  school  district  No.  4  sufllcient  to  pay  the 
interest  then  accrued  on  said  bonds,  amount- 
ing to  $1,060.  To  this  petition  the  school 
district  filed  an  answer  containing  three  sep- 
arate affirmative  defenses, — one  alleging  that 
the  school  district  was  In  debt  over  and 
above  the  constitutional  limitation  at  the 
time  the  bonds  were  issued;  one  alleging 
that  the  bonds  were  sold  at  private  sale, 
without  notice,  and  also  fraud  and  conspira- 
cy in  the  bidding  and  Issuance  of  the  bonds, 
and  that  the  plaintiff  was  a  party  to  the 
fraud;  and  the  third  that  at  the  time  the 
bonds  and  coupons  were  issued  the  school 
district  comprised  a  large  portion  of  land 
which  had  since  been  cut  off  therefrom,  and 
comprised  and  was  a  part  of  other  school  dis- 
tricts. To  these  defenses  the  plaintiff  inter- 
posed a  demurrer,  which  was  overruled,  and, 
the  plaintiff  electing  not  to  plead  further, 
judgment  of  dismissal  was  taken. in  favor  of 
the  defendants.  Subsequently  this  action  was 
brought  by  the  respondent  against  the  same 
defendants  for  the  recovery  of  the  interest 
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due  upon  the  coupons  of  the  aforesaid  bonds, 
and  the  Judgment  In  the  former  action  was 
pleaded  as  an  estoppel  to  the  action  now 
pending.  Upon  the  trial  of  the  cause,  over 
the  appellants'  objection,  testimony  was  in- 
troduced tending  to  show  that  the  court.  In 
dismissing  the  action  of  C.  H.  White  &  Co., 
did  not  rule,  adjudge,  or  decide  any  question 
involving  the  validity  of  the  bonds  or  in- 
terest coupons,  and  did  not  adjudicate  any 
of  the  issues  Joined  in  the  present  action, 
but  dismissed  said  suit  of  C.  H.  White  & 
Co.,  and  rendered  judgment  therein  on  the 
sole  ground  that  the  moneys  then  in  the 
hands  of  the  county  treasurer  were  not  ap- 
plicable to  the  payment  of  the  interest  cou- 
pons; and  the  finding  of  the  court  in  the 
present  case  Is  to  that  effect  The  reply  of 
the  respondent  alleged  that  the  district  ap- 
peared and  answered  the  complaint  In  the 
first  action  to  the  effect  that  none  of  the 
moneys  then  in  the  possession  of  the  county 
treasurer  were  applicable  to  the  payment 
of  the  coupons  sued  on,  and  that  the  court 
sustained  this  plea  of  the  defendants  in  that 
suit,  and  rendered  the  Judgment  pleaded  on 
that  defense  alone;  but  did  not  rule,  ad- 
Judge,  or  decide  any  of  the  other  defenses 
pleaded  by  the  defendants,  did  not  rule,  ad- 
judge, or  decide  on  the  validity  of  said 
bonds  or  Interest  cou^ns,  and  did  not  ad- 
judicate any  of  the  issues  joined  in  the  pres- 
ent action.  Upon  the  trial  of  the  cause 
Judgment  was  rendered  In  favor  of  the  re- 
spondent for  the  amount  demanded. 

There  are  but  two  questions  presented  by 
the  record  in  this  case:  (1)  Has  the  re- 
spondent, a  foreign  corporation,  a  right  to 
sue  in  the  courts  of  Washington  without 
appointing  any  agent  in  the  state  or  filing 
the  appointment  of  siich  agent  in  the  office 
of  the  secretary  of  state?  (2)  Is  respondent 
estopped  by  the  judgment  rendered  In  the 
case  of  C.  H.  White  &  Co.?  We  will  not  take 
time  to  discuss  the  first  proposition,  for  it 
has  been  twice  decided  by  this  court  against 
respondent's  contention;  first  in  Foundry  Co. 
V.  Augustlve,  5  Wash.  67,  31  Pac.  327,  and 
then  in  La  France  Flre-Engine  Co.  v.  Town 
of  Mt  Vernon,  0  Wash.  142,  37  Pac.  287,  38 
Pac.  80,  which  approved  the  former  case. 

The  second  proposition  is  of  broader  im- 
port as  the  decisions  upon  the  question  of  res 
adjudlcata  are  numerous,  and  somewhat  be- 
wildering. Certain  propositions  are  advan- 
ced by  the  appellants  which  It  is  claimed  the 
authorities  sustain,  viz.:  "While  parol  evi- 
dence may  be  received  to  show  what  was  liti- 
gated upon  the  trial.  It  must  be  consistent 
with  the  record,  and  cannot  be  admitted  to 
explain  or  contr^lct  it"  "Where  the  de- 
fendant pleads  res  adjudlcata.  parol  evidence 
Is  not  admissible  to  contradict  the  record, 
and  substitute  the  opinion  of  witnesses  a&  to 
the  meaning  and  effect  of  the  pleadings  and 
judgment  in  the  former  case."  "It  cannot 
be  shown  by  parol  evidence  in  opposition  to 
the  record  that  a  question  which  appears  by 


it  to  have  been  settled  was  not  in  fact  liti- 
gated." "Where  it  appears  by  the  record 
that  a  particular  Issue  was  determined,  all 
questions  of  fact  are  excluded,  and  the  court 
must  as  a  matter  of  law,  declare  such  de- 
termination to  exist,  and  to  be  conclusive." 
"A  judgm»it  bars  not  only  every  defense 
raised,  but  every  defense  that  might  have 
been  raised."  We  are  not  certain  but  that 
the  soundness  of  all  these  propositions,  with 
the  exception  of  the  last  might  be  conceded 
without  as  a  consequence,  working  a  reversal 
of  this  case.  As  to  the  last  proposition,  it  is 
rather  a  loose  expression  of  the  law,  which 
has  frequently  been  used  and  has  been  stated 
as  a  general  proposition  by  this  court  in  the 
cases  cited  by  appellants.  The  essential 
thing  to  determine  is  whether  or  not  the 
question  involved .  in  the  second  suit  was 
actually  litigated  In  the  first  The  doctrine 
of  res  adjudlcata  is  based  upon  this  proposi- 
tion. It  is  true  that  for  the  purpose  of  pre- 
serving the  verity  of  judgments,  and  making 
stable  and  enduriog  the  judgments  of  courts, 
the  law  employs  certain  presumptions  in 
favor  of  the  judgment;  but  these  presump- 
tions must  not  Interfere  with  InveatlgattMia 
which  elicit  the  truth.  Consequently,  if  it 
does  not  conclusively  appear  from  the  record 
that  the  matter  in  dispute  was  adjudicated, 
evidence  will  be  admitted  to  ascertain  that 
fact  All  the  authorities  hold  that  an  estop- 
pel will  not  be  pronounced  when  It  affirma- 
tively appears  from  the  whole  record  tliat  the 
point  in  controversy  was  not  actually  adjudi- 
cated, even  where  it  might  have  been  adjudi- 
cated under  the  pleadings:  that  is  to  say, 
■that  presumptions  will  not  balance  or  out- 
weigh the  affirmative  showing  of  the  record, 
—as  when,  for  Instance,  an  opinion  has  been 
filed  which  Indicates  upon  what  particular 
point  the  judgment  was  granted,  where,  un- 
der the  pleadings.  It  might  have  been  granted 
on  one  or  more  points  raised  by  the  pleadings. 
If,  in  this  case,  the  judge  had  rendered  an 
opinion  stating  that  the  demurrer  was  ovei^ 
ruled  because  it  appeared  that  the  funds 
sought  could  not  be  made  responsive  to  the 
judgment  asked,  and  that  it  was,  therefore, 
not  necessary  to  enter  into  an  Investigation  of 
the  other  defenses,  it  would  be  plain,  nnder 
all  authority,  that  estoppel  could  not  be  suc- 
cessfully invoked.  Not  having  done  that  the 
judge  in  this  case,  who  was  the  same  judge 
who  tried  the  former  case,  heard  testimony  to 
the  effect  that  the  judgment  which  he  an- 
nounced in  the  former  trial  comprehended 
only  the  question  of  the  applicability  of  the 
funds.  It  would  seem  that  there  could  be  no 
great  difference  in  principle;  It  is  true,  the 
lapse  of  time  and  the  interest  of  witnesses 
might  establish  the  fact  with  a  little  less  cer- 
tainty. SUU  we  think  less  harm  will  be  done 
by  adopting  such  rule  than  by  adopUng  the 
harsh  rule  tliat  all  questions  which  could 
have  been  litigated  under  the  pleadings  must 
be  condusively  presumed  to  have  been  liti- 
gated.   It  is  not  the  policy  of  the  law  to  take 
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snap  Judgment  on  litigants,  and  it  seems  to 
ua  that  great  Injustice  might  be  done  by 
precluding  an  Inreatlgatlon  of  the  point  actu- 
ally adjudicated  when  the  judgment  Is  con- 
sistent with  an  adjudication  of  one  or  all  of 
the  matters  In  issue. 

In  Smith  T.  Auld,  31  Kan.  262,  1  Pac.  d26, 
in  an  opinion  rendered  by  Justice  Brewer 
of  the  supreme  court  of  the  United  States, 
who  was  then  a  member  of  the  supreme  court 
of  Kansas,  it  is  said:  "The  whole  philosophy 
of  the  doctrine  of  res  ad  judicata  Is  summed 
up  in  the  simple  statement  that  a  matter 
once  decided  is  finally  decided,  and  all  the 
learning  that  has  been  bestowed,  and  all  the 
roles  that  have  been  laid  down,  have  been  for 
the  purpose  of  enforcing  that  one  proposition. 
One  rule  fully  established  is,  that  you  may 
examine  the  entire  record  of  the  prior  action 
In  order  to  determine  what  was  In  fact  ad- 
judicated. The  inquiry  is  not  limited  to  the 
mere  formal  Judgment  It  extends  to  the 
pleadings,  the  verdict,  or  the  findings;  and 
the  scope  and  meaning  of  the  judgment  is 
often  interpreted  by  pleadings,  verdict,  or' 
findings.  Indeed,  to  determine  the  matters 
which  were  adjudicated,  not  only  may  you 
look  to  the  entire  record,  but  also,  in  many 
Instances,  you  may  resort  to  parol  testimony." 
In  Cromwell  v.  County  of  Sac,  94  U.  S.  361, 
24  L.  Kd.  lt)5,— a  case  which  has  been  fre- 
quently cited  on  both  sides  of  this  contro- 
versy,—an  extract  from  the  opinion  in  the 
case  of  Packet  Co.  v.  Sickles,  reported  in  24 
How.  333,  16  Li.  Ed.  650,  is  approvingly  quot- 
ed, and  is  aa  follows:  "The  record  produced 
by  the  plaintifits  showed  that  the  first  suit 
was  brought  apparently  uimn  the  same  can- 
tract  as  the  second,  and  that  the  existence 
and  validity  of  that  contract  might  have  been 
litigated.  But  the  verdict  might  have  been 
rendered  upon  the  entire  declaration,  and 
without  special  reference  to  the  first  count. 
It  was  competent  to  the  defendants  to  show 
the  state  of  facts  that  existed  at  the  trial 
with  a  view  to  ascertain  what  was  the  mat- 
ter decided  upon  by  the  verdict  of  the  jury." 
So,  In  this  case,  the  judgment  of  dismissal 
might  have  been  rendered  upon  the  question 
of  the  Inapplicability  of  the  funds;  for,  if 
]t  was  found  that  the  funds  were  inapplicable, 
mandamus  would  necessarily  fail,  and  it 
would  not  have  been  necessary  for  the  court 
to  have  gone  into  an  investigation  of  the 
other  questions  raised  in  the  pleadings.  It 
seems,  then,  not  to  be  inconsistent  with  any 
equitable  rule  to  allow  the  court  to  deter- 
mine by  investigation  the  particular  matter 
litigated,  to  the  end  that  matters  which  had 
been  litigated  could  not  be  again  adjudicated, 
but  that  those  questions  which  had  not  been 
adjudicated  might  be  adjudicated  for  the  first 
time.  There  is  also  approvingly  quoted 
therein  the  case  of  Hewlett  v.  Tarte,  10  C. 
B.  (N.  S.)  S13,  which  was  an  action  for  rent 
wider  a  building  agreement.  The  defend- 
ant pleaded  a  subsequent  agreement  chan- 
ging the  tenancy  into  one  from  year  to  year, 
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and  its  determination  by  notice  to  quit  before 
the  time  for  which  tlie  rent  sued  for  was  al- 
leged to  have  accrued.  The  plaintiff  replied 
that  he  had  recovered  a  judgment  in  a  former 
action  against  the  defendant  for  rent  under 
the  same  agreement  which  bad  accrued  after 
the  alleged  determination  of  the  tenancy,  in 
which  action  the  defendant  did  not  set  up 
the  defense  pleaded  in  the  second  action. 
On  demurrer  the  replication,  after  full  argu- 
ment was  held  bad.  In  deciding  the  case 
Mr.  Justice  WiUes  said:  "It  is  quite  right 
that  a  defendant  should  be  estopped  from 
setting  up  in  the  same  action  a  defense  which 
he  might  have  pleaded,  but  has  chosen  to  let 
the  proper  time  go  by.  But  nobody  ever 
■heard  of  a  defendant  being  precluded  from 
setting  up  a  defense  in  a  second  action  be- 
cause he  did  not  avail  himself  of  the  oppor- 
tunity of  setting  it  up  in  the  first  action.  I 
think  we  should  do  wrong  to  favor  the  in- 
troduction of  this  new  device  into  the  law." 
Mr.  Justice  Biles  said:  "It  is  plain  that  there 
is  no  authority  for  saying  the  defendant  is 
precluded  from  setting  up  this  defense."  Mr. 
Justice  Keating  said:  "This  Is  an  attempt 
on  the  part  of  the  plaintitF  to  extend  the  doc- 
trine of  estoppel  far  beyond  what  any  of  the 
authorities  warrant"  In  Cromwell  v.  Coun- 
ty of  Sac,  supra,  a  distinction  is  made  be- 
tween the  effect  of  a  judgment  as  a  bar  or 
estoppel  against  the  prosecution  of  a  sec- 
ond action  upon  the  same  claim  or  demand, 
and  its  effect  as  an  estoppel  in  another  ac- 
tion between  the  same  parties  upon  a  differ- 
ent claim  or  cause  of  action;  and  it  Is  stated 
that  in  the  former  case  the  judgment,  if  ren- 
dered upon  the  merits,  constitutes  an  abso- 
lute bar  to  a  subsequent  action.  But  this 
is  no  more  than  an  announcement  of  the 
rule  that  in  such  case  that  which  was  ad- 
judicated upon  the  merits  of  the  action  could 
not  be  again  adjudicated;  and  while  it  is 
true  that  in  accordance  with  cases  cited  by 
appellants  and  many  others,  a  Judgment  up- 
on the  pleadings  is  said  by  the  courts  to  be 
a  Judgment  upon  the  merits,  it  is  not  true 
with  reference  to  the  announcement  made 
In  Cromwell  v.  County  of  Sac,  supra.  In 
Russell  V.  Place,  04  U.  S.  606,  24  L.  Ed.  214, 
in  an  action  at  law  for  damages  for  the  in- 
fringement of  a  patent  for  an  alleged  new 
and  useful  improvement  in  the  preparation 
of  leather,  which  patent  contained  two  claims, 
—one  for  the  use  of  fat  liquw  generally  in 
the  treatment  of  leather,  and  the  other  for 
a  process  of  treating  bark-tanned  Iamb  or 
sheep  skin  by  means  of  a  compound,  and  ap- 
plied in  a  particular  manner,— the  declara- 
tion alleged,  as  the  infringement  complained 
of,  that  the  defendants  had  made  and  used 
the  invention,  and  caused  others  to  make  and 
use  It  without  averring  whether  such  in- 
fringement consisted  in  the  simple  use  of  fat 
liquor  in  the  treatment  of  leather,  or  in  the 
use  of  the  process  specified.  Held,  that  the 
judgment  rendered  in  the  action  did  not  es- 
top the  defendant  in  a  suit  in  equity  by  the 
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same  plaintiff  for  an  injunction  and  an  ac- 
counting for  gains  and  profits  from  contest- 
ing ttte  validity  of  the  patent,  it  not  appear- 
ing by  tlie  record,  and  not  being  slio-wn  by 
extrinsic  evidence,  upon  'n'liicb  claim  the  re- 
covery was  had.  It  was  said  that  the  va- 
lidity of  the  patent  was  not  necessarily  in- 
volved, except  with  respect  to  the  claim 
■which  was  the  basis  of  the  recovery;  that 
the  patent  might  be  valid  as  to  a  single 
claim,  and  invalid  as  to  the  others;  and  that 
If,  upon  the  face  of  a  record  anything  is  left 
to  conjecture  as  to  wliat  was  necessarily  in- 
volved and  decided,  there  was  no  estoppel 
in  it  when  pleaded,  and  nothing  conclusive 
in  it  when  offered  as  evidence.  Said  the 
court  in  that  case:  "It  is  undoubtedly  set- 
tled law  that  a  judgment  of  a  court  of  com- 
petent jurisdiction  ui)on  a  question  directly 
Involved  in  one  suit  is  conclusive  as  to  that 
question  in  another  suit  between  the  same 
parties.  But  to  this  operation  of  the  judg- 
ment it  must  appear  either  upon  the  face  of 
the  record  or  be  shown  by  extrinsic  evidence 
that  the  precise  question  was  raised  and  de- 
termined In  the  former  suit.  If  there  be  any 
uncertainty  on  this  head  in  the  record,— as, 
for  example.  If  it  appear  that  several  distinct 
matters  may  have  been  litigated,  upon  one  or 
more  of  which  the  judgment  may  have  pass- 
ed, without  indicating  which  of  them  was 
thus  litigated,  and  upon  which  the  judgment 
was  rendered,— the  whole  subject-matter  of 
the  action  will  be  at  large,  and  open  to  a 
new  contention,  unless  this  uncertainty  be 
removed  by  extrinsic  evidence  showing  the 
precise  point  involved  and  determined.  To 
apply  the  judgment  and  give  effect  to  the 
adjudication  actually  made,  when  the  record 
leaves  the  matter  in  doubt,  such  evidence  is 
admissible."  The  doctrine  of  this  case.  If 
followed,  must  be  conclusive  of  the  case  at 
bar.  The  very  example  given  there  is  fur- 
nished by  the  case  at  bar,  viz.  that  several 
distinct  matters  may  have  been  litigated  ui>- 
(m  one  or  more  of  which  the  judgment  may 
have  imssed,  without  indicating  which  one 
of  them  was  litigated,  and  upon  which  the 
judgment  was  rendered.  It  will  also  be  ob- 
served that  the  court  there  places  the  bur- 
den of  proof  upon  the  party  Invoking  the  es- 
toppel to  show  that  in  such  case,  where  there 
are  several  defenses,  upon  either  of  which 
the  judgment  might  properly  have  been  based, 
the  judgment  was  actually  based  upon  the 
proposition  which  is  pleaded  in  bar.  The 
court  there  cited  an  expression  of  Coke  to 
the  effect  tliat  an  estoppel  must  be  certain 
to  every  intent,  and  added:  "And  If,  upon 
the  face  of  a  record,  anything  is  left  to  con- 
jecture as  to  what  was  necessarily  Involved 
and  decided,  there  is  no  estoppel  in  it  when 
pleaded,  and  nothing  conclusive  In  it  when 
offered  as  evidence;"  citing  Aiken  v.  Peck, 
22  Vt.  2C0,  and  Hooker  v.  Hul)l)ard,  102  Mass. 
245.  A  very  Instructive  case  Is  that  of 
Fahey  v.  Machine  Co.  (N.  D.)  44  Am.  St.  Rep. 
654  (s.  c.  05  N.  W.  580),  where  it  was  held 


that,  when  the  record  does  not  settle  the 
question,  oral  evidence  is  admissible  to  show 
what  was  in  fact  decided;  and  that,  if  a 
judgment  may  have  been  based  upon  either 
of  two  or  more  Issues  presented  in  the  plead- 
ings, it  Is  not  conclusive  upon  either  unless 
evidence  is  received  to  show  which  Issue  was 
in  fact  determined  as  the  ground  of  the 
former  adjudication;  that  uncertainty  as  to 
what  was  in  fact  decided  is  fatal  to  the  use 
of  a  judgment  as  an  estoppel.  It  would  he 
useless  to  make  excerpts  from  the  opinion 
in  this  case,  but  it  is  decisive  of  the  question 
at  issue,  and  Mr.  Freeman,  in  his  note  to 
the  case,  lias  collected  the  authorities,  and 
discussed  them  with  his  usual  force  and 
clearness,  showing  that  the  great  weight  of 
authority  is  to  the  ^ect  that  evidence  may 
be  introduced  to  make  certain  that  which 
is  uncertain  as  bearing  upon  the  question 
of  what  was  adjudicated  in  the  former  ac- 
tion. It  is  true  that  there  are  cases  holding 
to  the  stricter  rule  announced  in  the  ex- 
pression that  the  general  doctrine  is  that 
the  plea  of  res  adjudlcata  applies,  except  in 
special  cases,  not  only  to  points  upon  which 
the  court  was  actually  required  by  the  par- 
ties to  form  an  opinion  and  pronounce  a 
judgment,  but  to  every  point  which  proper- 
ly belonged  to  the  subject  of  litigation,  and 
which  the  parties,  exercising  reasonable  dili- 
gence, might  have  brought  forward  at  the 
time;  but  neither  in  those  cases  nor  In  the 
case  cited  from  this  court,  where  that  doc- 
trine seemed  to  have  been  approvingly  quot- 
ed, was  there  an  attempt,  as  in  this  case, 
on  the  part  of  the  party  resisting  the  plea, 
to  show  by  extraneous  testimony  that  the 
matter  pleaded  in  estoppel  had  not  actually 
been  adjudicated  in  the  former  trial;  and  In 
our  investigation  of  this  case— and  it  has  em- 
braced an  examination  of  all  the  cases  that 
were  available  to  us,  those  cited  by  the  ap- 
pellants and  respondent  as  well  as  many  oth- 
ers—we  have  been  unable  to  find  a  case 
which  holds  that,  where  the  judgment  which 
is  pleaded  as  a  bar  could  have  been  rendered 
.upon  one  of  many  defenses  or  affirmative  al- 
legations, the  party  would  not  be  allowed  to 
Introduce  testimony  showing  the  truth  and 
establishing  the  fact  as  to  what  bad  actually 
been  litigated  in  the  former  proceeding. 
The  judgment  will  be  affirmed. 

ANDERS,    FUIiLERTON,    and    BEAVIS, 
JJ.,  concur. 

(2S  Waab.  742) 
PRICE  V.  MITCHELL  et  al. 
(Supreme  Oonrt  of  Washington.    Jan.  10,  1901.) 

BILLS  AND  NOTES— EXTB:NSI0N  OF  TIME^-CO.\- 
SIDBRATION— NUDUM   PACTUM. 

The  agreement  of  the  payee  of  a  not<>. 
which  specified  interest  at  12  per  cent.,  anil 
which  "fell  due  September  4,  18S)1,  to  take  a 
lower  rate  of  interest,  and  to  extend  the  timv 
of  payment,  proTiding  the  makers  would  pay 
both  principal  and  interest  by  September  ItJ. 
190<).  was  a  nudum  pactum,  and  conatituttd 
no  defense  to  an  action  on  the  note. 
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Appeal  from  superior  court.  Pierce  county; 
J.  A.  Williamson,  Judge. 

Action  by  James  H.  Price  against  Joseph 
T.  Mitchell  and  another.  From  a  Judgment 
In  favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

Fogg  &  Fogg,  for  appellants.  Albert  E. 
Joab,  for  respondent. 

WHITEl  J.  The  question  for  the  consid- 
eration of  the  court  on  this  appeal  is  present- 
ed by  plalntifTs  demurrer  to  defendants' 
amended  answer  and  affirmative  defense  to 
plaintiff's  complaint  The  complaint  states 
as  plain tltTs  cause  of  action:  That  the  de- 
fendants, for  value  received,  made,  executed, 
and  delivered  to  plaintiff  herein  their  certain 
promissory  note  In  the  words  following: 
"$800.  Tacoma,  Wash.,  May  6th,  1891.  Six- 
ty days  after  date,  without  grace,  we  Jointly 
and  severally  promise  to  pay  to  the  order  of 
James  H.  Price,  at  the  Bank  of  British  Co- 
lumbia, in  this  city  eight  hundred  dollars,  for 
value  received,  with  interest  after  maturity 
at  the  rate  of  twelve  per  cent  per  annum 
until  paid;  principal  and  interest  payable  in 
U.  S.  gold  coin;  and,  in  case  suit  Is  insti- 
tuted to  collect  this  note,  or  any  portion 
thereof,  we  promise  such  additional  sums  as 
the  court  may  adjudge  reasonable  as  attor- 
ney's fees  In  said  suit  Joseph  T.  Mitchell. 
Susan  mizabeth  Mitchell.  Wilson  F.  Smith. 
Bank  of  British  Columbia,  Tacoma,  Wash- 
ington." That  that  note  Is  now  due,  and  that 
It  has  not  been  paid;  and  plaintiff  demands 
judgment  for  the  amount  claimed  to  be  due 
on  It  The  answer  of  the  defendants  to  this 
complaint  admits  the  making  of  the  note,  but 
denies  that  any  sum  is  now  due  thereon. 
As  an  affirmative  defense  to  the  action,  and 
as  a  reason  why  nothing  Is  now  due  on  said 
note,  defendants  allege  that  on  or  about  the 
16th  day  of  September,  1808,  these  answer- 
ing defendants,  being  then  unable  to  pay  the 
note  herein  sued  on,  and  being  desirous  of 
obtaining  an  extension  of  the  time  of  pay- 
ment of  the  same,  entered  into  an  agreement 
with  plaintiff,  said  agreement  being  partly 
oral  and  partly  In  writing,  and  made  and  en- 
tered into  In  consideration  of  their  mutual 
promises  and  agreements,  whereby  these  an- 
swering defendants  on  their  part  promised 
and  agreed  to  pay  to  said  plaintiff  interest  on 
the  principal  sum  set  forth  in  said  note  at 
the  rate  of  10  per  cent  per  annum  from  the 
date  of  said  note,  to  wit,  from  May  6,  1891, 
till  the  16th  day  of  September,  1898.  and  at 
the  rate  of  8  per  cent  per  annum  thereafter 
a  part  of  said  time,  to  wit,  from  May  6, 1891, 
to  July  5,  1891;  the  time  from  the  date 
till  the  maturity  of  the  note  being  a  period 
during  which  defendants  had  never  before 
promised  or  agreed  to  pay  any  interest,  and 
now  for  the  first  time  did  promise  and  agree 
to  pay  Interest;  and,  further,  to  pay  to  plain- 
tiff on  or  before  the  16th  day  of  September, 
1900,  the  whole  amount  of  the  principal  of 


said  note  and  the  interest  so  agreed  to  be 
paid;  it  being  agreed  that  In  case  of  their 
failure  so  to  do,  the  interest  was  to  stand  as 
stated  in  said  note,— 1.  e.  at  the  rate  of  12 
per  cent  per  annum  from  the  maturity  of 
said  note,  to  wit  from  July  5,  1891;  and 
whereby  the  said  plaintiff  on  his  part,  and  in 
consideration  of  the  said  premises  of  said 
defendants,  promised  and  agreed  to  extend 
the  time  of  payment  of  said  note  to  the  16th 
day  of  September,  1900,  and  to  accept  in- 
terest at  the  rates  In  said  oral  and  written 
agreement  by  said  defendants  promised  to 
be  paid.  As  a  part  of  said  extension  agree- 
ment the  said  James  H.  Price  then  and  there 
made,  executed,  and  delivered  to  these  de- 
fendants the  following  writing,  to  wit:  "Al- 
bert E.  Joab,  Attorney  and  Counselor  at  Law. 
Merchants'  National  Bank  Bmiolng,  Rooms 
508,  509,  and  510,  Cor.  Eleventh  and  Pacific 
Avenue.  Tacoma,  Wash.,  Sept.  16,  1898.  I 
hereby  agrree  to  accept  ten  per  cent.  Interest 
on  one  certain  promissory  note  due  me  from 
Joseph  T.  Mitchell,  Susan  Eaizabeth  Mitchell, 
and  Wilson  F.  Smith  from  the  date  thereof 
unUl  the  16th  day  of  September,  1898,  and 
eight  per  cent,  interest  from  said  16th  day 
of  September,  1888:  provided,  the  principal 
and  interest  shall  all  be  paid  on  or  before 
the  16th  day  of  September,  1900;  otherwise, 
the  interest  is  to  stand  as  in  the  note  stated, 
—twelve  per  cent  [Signed]  Jas.  H.  Price." 
In  the  making  of  said  agreement  the  said  de- 
fendant Joseph  T.  Mitchell  In  that  behalf 
acted  for  himself  and  as  agent  for  his  co- 
defendant  Susan  Elizabeth  Mitchell.  The 
court  sustained  the  demurrer,  and  gave  Judg- 
ment for  the  plaintiff.  The  error  assigned  is 
that  the  court  erred  in  sustaining  plalntiflTs 
demurrer  to  defendants'  amended  answer 
and  affirmative  defense,  and  In  grlvlng  Judg- 
ment for  plaintiff. 

When  there  is  a  sufficient  consideration  to 
support  an  agreement  to  extend  the  time  for 
the  payment  of  a  note,  such  agreement  may 
be  pleaded  In  bar  to  an  action  on  the  note. 
Was  there  anything  in  the  agreement  set  out 
In  the  answer  on  the  part  of  the  defendants 
Mitchell  and  wife  from  which  the  plaintiff 
would  derive  a  benefit  or  advantage?  If  so, 
there  Is  a  consideration  to  support  the  agree- 
ment; otherwise,  there  is  not  Staver  v. 
Mlssimer,  6  Wash.  173,  32  Pac.  995.  When 
this  agreement  was  made  there  was  a  defi- 
nite and  ascertainable  sum  due  upon  the 
note,  and  under  the  terms  of  the  note  there 
would  be  due  a  definite  and  ascertainable 
sum  on  September  16,  1896.  The  suih  the 
defendants  agreed  to  pay  amounted  to  much 
less  than  was  due  or  would  become  due 
.under  the  terms  of  the  note,  notwithstand- 
ing Interest  was  to  -  be  computed  for  two 
months  longer  time  than  provided  for  in  the 
note.  In  short  the  defendants  promised  to 
pay  a  less  sum  than  they  were  obligated  to 
pay;  and,  for  the  reason  that  the  computa- 
tion was  to  be  on  a  different  basis  from 
that  provided  for  in  the  note,  they  claim  a 
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sufficient  consideration  arises  to  support  the 
agreement  to  extend  the  time  of  payment 
What  benefit  or  advantage  was  it  to  the 
plaintiff  to  vaake  a  reduction  of  the  debt 
due  him  of  ¥102.04  up  to  the  16th  day  of 
September,  1898,  aijd  a  reduction  on  the  In- 
terest of  |32  per  annum  after  that  date? 
What  did  he  receive  for  this  but  the  mere 
naked  promise  of  the  defendants  to  pay  such 
less  sum,  when  they  were  obligated  by  their 
contract  to  pay,  not  only  the  smaller  sum, 
but  the  additional  sum  we  have  indicated? 
As  was  said  by  the  supreme  court  of  Indi- 
ana In  the  case  of  Wolford  t.  Powers,  85 
Ind.  294:  "A  money  consideration  is  capa- 
ble of  exact  and  definite  admeasurement. 
Its  value  is  fixed  and  unalterable,  and  there 
cannot  be  any  uncertainty  as  to  its  adequacy 
or  inadequacy.  The  parties  really  exercise 
no  Judgment  in  passing  upon  its  value,  for 
that  never  Is  in  doubt  Courts  can,  there- 
fore, pass  upon  Its  sufficiency  without  In- 
fringing the  rule  that,  where  the  parties 
have  for  themselves  determined  the  suffi- 
ciency of  the  consideration,  courts  will  not 
review  their  decision.  Schnell  v.  Nell,  17 
Ind.  29;  Shepard  v.  Rhodes,  7  R.  I.  470.  But, 
where  the  consideration  is  something  else 
than  money,  there  must  be  some  exercise 
of  Judgment  In  ascertaining  and  settling  its 
value."-  It  Is  a  well-settled  principle  of  law 
that  an  agreement  to  accept  a  smaller  sum 
In  payment  of  a  larger  one  Is  not  binding, 
because  there  is  no  sufficient  consideration 
to  support  the  agreement  "The  only  ques- 
tion here  Is  whether  this  promise  by  the- 
plaintiff  to  talse  a  less  sum  than  the  whole 
demand 'was  obligatory  on  the  party  ab 
origine,  or  whether  it  was  a  nudum  pactum 
for  want  of  a  consideration.  I  am  clearly  of 
opinion  that  it  was  a  nudum  pactum  In  its 
creation.  Here  there  is  a  debt  of  20  pounds 
due  from  the  defendant,  and  a  promise  by 
the  plaintiff  to  take  5  pounds  only,  which  Is, 
in  effect,  a  promise  to  give  the  defendant  15 
pounds;  for  a  promise  to  forgive  the  defend- 
ant 15  pounds  is  like  a  promise  to  give  that 
sum.  But  such  a  promise,  is  a  nudnm  pac- 
tum for  want  of  a  consideration,  and  there- 
fore Is  not  binding  unless  it  be  executed.  It 
Is  true,  indeed,  that  if  A.  promise  to  give 
B.  15  pounds,  and  he  actually  pays  It,  he 
cannot  recover  It  back  again;  but  here  the 
question  Is  whether  an  agreement  by  the 
plaintiff  to  take  a  less  sum  is  obligatory 
without  acceptance.  It  has  been  said  that  a 
tender  is  in  all  cases  equivalent  to  payment; 
but  that  is  not  so,  for,  if  a  tender  be  plead- 
ed in  bar  of  a  promise,  It  Is  not  taken  as 
a  payment,  but  as  a  bar  to  the  action.  This 
agreement  is  not  binding  in  law.  The  plain- 
tiff is  always  entitled  t<S  the  whole  demand. 
And  therefore,  as  this  agreement  has  not 
been  followed  up  by  an  actual  acceptance, 
which  is  negatived  by  the  record.  It  was  not 
obligatory;  and  the  plaintiff,  whether  from 
caprice  or  any  other  motive,  was  at  liberty 
to  refuse  taking  less  than  his  whole  de- 


mand." Heathcote  v.  Orookshanks,  2  Term 
R.  24.  See  Smith  v.  Bartholomew,  1  Mete. 
(Mass.)  270;  Harrlman  v.  Harriman,  12 
Gray,  341;  Shepard  v.  Rhodes,  7  R.  I.  470; 
Foakes  v.  Beer,  9  App.  Cas.  605.  In  Smith 
V,  Bartholomew,  supra,  two  were  Jointly  lia- 
ble. One  made  part  payment  The  creditor 
agreed  to  look  to  the  other  for  the  payment 
of  the  balance.  It  was  held  that  there  was 
not  a  sufficient  consideration  to  discharge 
the  one  paying,  because  it  was  a  payment  of 
his  own  debt;  that  this  was  not  a  merito- 
rious consideration  requiring  a  recompense. 
The  court  says:  "The  payment  of  a  debt  by 
a  debtor,  the  same  being  due  and  payable,  is 
not  a  sufficient  consideration  to  support  a 
promise.  It  is  not  considered  as  any  detri- 
ment to  the  debtor  or  benefit  to  the  creditor. 
The  one  pays  only  what  he  was  bound  to 
pay,  and  the  other  receives  no  more  than  his 
Just  debt  Such  a  consideration  la  merely 
nominal  and  insignificant  and  is  deemed  In 
law  no  consideration  at  all."  For  the  same 
reason  an  agreement  to  pay  a  less  sum  in 
money  than  was  due  is  no  consideration,  for 
the  defendants  were  under  obligation  to  pay 
the  same,  and  it  Is  no  detriment  to  the  debt- 
or or  benefit  to  the  creditor.  So  viewing  the 
agreement  pleaded  in  the  answer  of  the  de- 
fendants Mitchell  and  wife.  It  Is  unnecessary 
to  pass  upon  the  other  questions  discussed 
In  the  briefs.  'J.'he  Judgment  of  the  court  be- 
low is  affirmed 

DUNBAR,  a  J.,  and  EEAYIS,  FULLER- 
TON,  and  ANDERS,  JJ.,  concur. 

(23  Wash.  «») 
REINER  V.  CRAWFORD. 
(Supreme  Court  of  Wasliington.    Jan.  3,  1901.) 
ORAL  EVIDENCE  AS  TO  WRITTEN  CONTRACT- 
APPEAL.  —  REQUESTED   INSTRUCTION— WAIV- 
ER OF  BEROR— EXCEPTION. 

1.  Oral  evidence  to  show  that  a  contract  for 
the  snle  of  stock  was  delivered  to  take  effect 
only  on  condition  thnt  the  stock  had  not  be«i 
sold  by  a  certain  agent  was  properly  admitted, 
as  it  did  not  contradict  or  vary  the  terms  of 
the  writing,  but  merely  showed  that  it  had  not 
become  operative. 

2.  Where  plaintiff  failed  to  take  exception  to 
an  instruction  to  the  jury,  tiia  objection  there- 
to could  not  be  reviewed  on  appeal. 

3.  Where  plaintiff  requested  the  judge  to 
charge  the  jury  to  determine  the  issue  on  a  pre- 
ponderance of  the  evidence,  he  cannot  object 
to  such  instruction  on  appeal. 

4.  Where  there  was  some  substantial  evi- 
dence in  support  of  the  verdict,  the  appellate 
court  will  not  weigh  the  evidence  to  determine 
on  which  side  it  preponderated,  as  that  was  a 
question  for  the  jury. 

Appeal  from  superior  court,  Lincoln  coun- 
ty;   C.  H.  Neal.  Judge. 

Action  by  George  J.  Reiner  against  WUUain 
A.  Crawford.  From  a  Judgment  in  favor  ol 
defendant,  plaintiff  appeals.    Affirmed. 

Winston  &  Winston  and  Myera  &  Warren, 
for  appellant    H.  N.  Martin,  for  respondent 

FULLERTON,  J.  This  is  an  action 
brought  by  the  appellant  against  the  respond- 
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ent  to  recover  damages  alleged  to  have  ac- 
cmed  by  reason  of  the  failure  of  the  respond- 
ent to  comply  with  the  terms  of  a  written 
contract,  by  the  terms  of  which  the  respond- 
ent agreed  to  sell  and  deliver  to  appellant 
certain  shares  of  stock  in  the  Deer  Trail  No. 
2  Mining  Company.  The  Instrument  sued  on 
was  executed  at  Davenport,  Wash,,  and  the 
shares  of  stock  at  that  time  were  in  the 
hands  of  the  respondent's  agent  at  Spo- 
kane, Wash.,  who  had  authority  to  sell  and 
contract  for  the  sale  of  the  same.  The  re- 
spondent In  his  answer  to  the  complaint  ad- 
mitted the  execution  of  the  instrument,  but 
denied  that  it  ever  became  operative,  aver- 
ring that  it  was  delivered  to  appellant  upon 
the  express  understanding  and  condition  that 
It  was  not  to  take  effect  if  the  respdhdenf  8 
agent  at  Spokane  had  sold  the  stock,  or  en- 
tered into  a  contract  for  the  sale  of  the  same, 
prior  to  the  time  the  appellant  reached  Spo- 
kane and  notified  the  agent  of  the  contract 
of  purchase;  fuAher  averring  that  in  fact 
the  agent  had  contracted  to  sell  the  stock  on 
the  day  preceding  the  execution  of  the  writ- 
ing Boed'  on,  and  that  the  shares  of  stock 
were  delivered  to  the  purchaser  prior  to  the 
time  appellant  reached  Spokane.  Issue  was 
taken  on  the  answer,  and  a  trial  was  had  be- 
fore the  court  and  a  jury,  resulting  in  a  ver- 
dict and  Judgment  for  the  respondent 

On  the  trial  the  court  permitted  the  re- 
spondent, over  the  objection  of  the  appellant, 
to  prove  by  oral  evidence  the  conditional  de- 
livery of  the  writing.  This  Is  assigned  as  er- 
ror, being,  It  is  contended,  in  violation  of  the 
rule  that  parol  evidence  is  Inadmissible  to 
contradict  or  vary  the  terms  of  a  written  In- 
strument But  we  think  the  rule  Invoked  is 
not  applicable  to  the  question  here  suggested. 
To  show  that  a  writing  in  the  form  of  a  con- 
tract was  delivered  to  take  effect  on  the  hap- 
pening or  the  not  happening  of  a  condition, 
and  that  the  condition  on  which  it  was  made 
to  depend  has  happened  oi  has  not  happened, 
as_th«  case  may  be,  does  not  in  any  true 
sense  contradict  the  terms  of  the  writing  or 
vary  their  legal  import  but  is,  rather,  the 
showing  of  a  separate  agreement  constitut- 
ing a  condition  precedent  to  the  attaching  of 
any  obligation  under  the  writing.  In  other 
words,  while  parol  evidence  is  inadmissible 
to  vairy  or  contradict  the  terms  of  a  written 
Instrument  such  evidence  is  admissible  to 
show  that  a  writing  in  the  form  of  a  con- 
tract never  became  operative  as  a  contract 
This  principle  is  generally  approved  by  the 
authorities.  Whart  Bv.  {  J)27;  Wilson  v. 
Powers,  131  Mass.  539;  Ware  v.  Allen,  128 
U.  S.  590,  9  Snp.  Ct  174,  32  L.  Bd.  563;  Burke 
▼.  imianey,  ^53  U.  S.  228,  14  Sup.  Ct  816,  38 
I*  Ed.  608;  Benton  v.  Martin,  52  N.  Y.  570; 
Reynolds  v.  Hobinson,  110  X.  Y.  654,  18  N.  B. 
127;  McFarland  v.  Slkes,  54  Conn.  250,  7  Ati. 
406;  Refining  Co.  v.  Dunning  (Mich.)  73  N. 
W.  239;  Bank  v.  McAnulty  (Tex.  Civ.  App.) 
31  S.  W.  loot;  Bourke  v.  Van  Keuren,  20 


Colo.  95,  36  Pac  882;  Hurlburt  v.  Dusen- 
bery  (Colo.  Sup.)  57  Pac.  860. 

The  second  contention  is  that  the  trial 
court  erred  in  instructing  the  Jury  that  they 
v^onld  be  warranted  In  finding  for  the  de- 
fendant if  they  found  by  a  preponderance  of 
the  evidence  that  the  contract  was  delivered 
on  the  condition  set  out  in  the  answer, 
whereas  It  is  said  the  court  should  have  in- 
structed the  Jury  that  they  could  not  find 
for  the  respondent  unless  they  found  by 
clear  and  convincing  proof  that  the  contract 
was  so  conditionally  delivered.  Conceding 
the  law  to  be  as  the  appellant  here  contends, 
there  are  two  reasons  why  the  objection  can- 
not avail  him:  No  exception  was  taken  by 
him  to  this  part  of  the  charge  of  the  court 
and  an  inspection  of  the  record  shows  that 
the  charge  was  given  in  this  form- at  his  re-' 
quest 

Lastiy  it  is  Insisted  that  the  verdict  ot  the 
Jury  is  contrary  to  the  evidence.  On  this 
branch  of  the  case  the  appellant  argues  that 
a  conditional  delivery  of  the  contract  Is  not 
shown  by,  even  a  preponderance  of  the  evi- 
dence, when  nothing  less  than  clear  and  con- 
vincing proof  is  sufficient  On  which  side  the 
evidence  preponderated  was  a  question  for 
the  Jury,  and  this  court,  as  we  have  repeat- 
edly held,  will  not  weigh  the  evidence  for 
the  purpose  of  determining  whether  or  not 
the  Jury  arrived  at  a  correct  conclusion.  We 
will  do  no  more  than  examine  the  record, 
and.  If  we  find  some  substantial  evidence 
supporting  the  verdict  will  not  disturb  the 
Jury's  finding.  Whether  the  Jury  should  have 
been  instructed  to  find  for  the  respondent 
on  a  preponderance  of  the  evidence,  or  on 
clear  and  convincing  proof,  was  a  question  of 
law,  which  the  appellant  should  have  raised 
at  the  trial  in  the  court  below  before  the 
cause  was  submitted  to  the -consideration  of 
the  Jury.  By  requesting,  as  he  did,  that  the 
Jury  be  Instructed  that  they  might  find  on 
this  issue  on  a  preponderance  of  the  evi- 
dence, the  appellant  waived  his  right  to 
predicate  error  thereon,  either  on  a  motion 
for  a  new  trial,  or  on  appeal  to  this  court 
The  judgment  is  affirmed. 

DUNBAR,  C.  J.,  and  REAVIS,  J.,  concur. 


(23  Wash.  758). 

McOLAINE  V.  FAIRCHILD. 

(Supreme  Court  of  Washington.     Jan.  11, 

1901.) 

LIMITATION  OP  ACTIONS— AMENDING  DEMUR- 
RER TO  PLEAD  STATUTE— ACCRUAli 
OF  RIGHT  OF  ACTION. 

1.  An  order  permitting  the  filing  of  an 
amendatory  demurrer,  setting  up  the  bar  of  the 
statute  of  limitations,  is  within  the  discretion 
of  the  court. 

2.  A  subscriber  of  a  subsidy  proposal  to  aid 
in  the  constrnction  of  a  railway  reserved  to 
himself  the  right  to  pay  his  subscription  in  mon- 
ey or  real  estate.  The  subscription  was  to  be 
delivered  to  trustees  on  the  acceptance  of  the 
proposal  by  the  railway  company,  and  was  to 
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be  delivered  to  the  company  when  the  road 
was  completed.  Eeld,  in  an  action  to  recover 
the  subscription,  that  the  cause  of  action  ac- 
crued as  soon  as  the  subscriber  had  notice  of 
the  completion  of  the  railway. 

Appeal  from  superior  court,  Pierce  county 
J.  A.  Williamson,  Judge. 

Action  by  A.  F.  McClalne  against  Solomon 
Ffcirchild,  administrator  of  the  estate  of  John 
Saltar,  deceased.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

T.  O.  Abbott,  for  appellant.  Frederick  H. 
Murray,  for  respondent 

REAVIS,  J.  The  complaint,  for  cause  of 
action  against  defendant  (respondent),  al- 
leges, substantially,  that  In  1889  certain  resi- 
dents of  Pierce  county,  at  Steilacoom,  made  a 
proposal  id  writing  to  aid  in  the  constructior. 
of  a  motor  railway  between  Tacoma  and 
Steilacoom.  These  persons  were  designated 
as  the  parties  of  the  first  part,  and  througt 
certain  trustees  named  as  parties  of  the  sec- 
ond part  proposed,  to  any  company,  person, 
or  persons  who  might  accept  the  proposal, 
and  who  were  designated  as  parties  of  the 
third  part,  that  in  consideration  of  the  con- 
Btructlon  and  operation  by  the  parties  of  the 
third  part  of  a  motor  line  of  railway,  the  pow- 
er of  which  might  be  steam  or  electricity,  at 
the  option  of  the  third  parties,  from  the  city 
of  Tacoma  to  Steilacoom,  the  parties  of  the 
first  part  agreed  to  pay  the  amounts  set  op- 
posite their  names,  either  in  money,  labor, 
materials,  or  real  estate,  as  should  be  spec- 
ified with  each  signature  contributing  towards 
the  building  of  such  railway.  The  conditions 
upon  which  payments  were  to  be  made  were 
that  the  third  parties  should  agree  to  the  ac- 
ceptance of  the  subsidy  proposal,  and,  upon 
compliance  with  the  conditions  by  the -first 
parties,  the  thii-d  parties  were  to  construct 
and  operate  the  motor  line  of  railway  from 
Tacoma  to  Steilacoom,  and  to  commence 
work  of  grading  on  the  line  of  railway  with- 
in 30  days  after  the  necessary  right  of  way 
should  have  been  secured,  and  such  line  of 
railway  should  be  completed  and  in  operation 
within  six  months  from  the  time  It  was  com- 
menced. The  trustees,  the  parties  of  the  sec- 
ond part,  were  authorized  and  empowered  to 
present  the  proposal  for  acceptance  to  any 
responsible  company  or  person  that  the  trus- 
tees should  deem  responsible  for  the  faithful 
performance  of  the  contract,  and,  upon  the 
acceptance  of  the  contract  by  the  third  par- 
ties, each  of-  the  first  parties  agreed  to  exe- 
cute and  deliver  to  the  trustees  their  several 
promissory  notes,  payable  one  day  after  date, 
payable  to  the  third  parties  for  the  several 
sums  of  money  subscribed,  and  duebills  for 
materials  subscribed,  specifying  the  mate- 
rial and  labor,  and  deeds  for  the  real  estate 
subscribed,  and  the  trustees  were  instructed 
to  deliver  to  the  third  parties  such  notes, 
duebills,  or  deeds  to  real  estate  to  the  amount 
of  one  full  half  of  the  total  thereof  when  the 
railway  was  graded  and  the  ties  and  iron  laid. 


the  balance  to  be  delivered  when  the  first 
train  was  run  over  the  entire  line.  The  trus- 
tees were  authorized  and  empowered  to  grant 
to  the  parties  of  the  third  part  the  time  nec- 
essary to  secure  the  right  of  way,  and  such 
time  might  be  extended  by  the  trustees  in 
their  discretion,  but  the  acceptance  of  the 
proposal  by  the  third  parties  should  not  bind 
the  first  parties  any  longer  or  greater  length 
of  time  than  the  time  limited  by  the  trustees, 
and  should  not  preclude  the  trustees  from 
contracting  with  other  parties  for  the  con- 
struction of  the  railway  after  the  time  limit- 
ed by  the  trustees  for  securing  the  right  of 
way  should  expire,  and  the  parties  of  the 
third  part  waived  all  claims  and  demands  aft- 
er the  expiration  of  such  time  fixed  by  the 
trustees.  In  July,  1890,  the  trustees  having 
been  designated,  a  written  acceptance  was 
filed  with  them  by  the  assignor  of  plaintiff 
in  the  following'  form:  "I  hereby  accept  the 
foregoing  proposition  and  bonuses,  and  agree 
to  construct,  equip,  and  opeKte  a  line  of  elec- 
tric railway,  as  therein  required,  on  or  before 
February  28, 1891.  On  behalf  of  Tacoma  and 
Steilacoom  Railway  Company.  T.  O.  Abbott, 
President."  The  defendant's  Intestate,  Sal- 
tar,  was  one  of  the  persons  who  signed  the 
proposal,  and  in  the  following  form:  "John 
Saltar,  one  thousand  (|1,000)  dollars,  or  five 
lots  in  Steilacoom,  at  my  option."  About  the 
9th  of  February,  1891,  the  railway  company, 
plaintiff's  assignor,  performed  the  conditions 
on  its  part  to  be  performed  of  the  terms  of 
the  proposal  and  acceptance,  and  at  the  same 
time  duly  notified  said  Saltar  In  writing  of 
its  performance  in  all  the  matters  and  things 
by  It  to  be  performed,  and  demanded  of  Sal- 
tar that  he  make  the  election  in  the  agree- 
ment specified,  and  perform  the  condition  re- 
quired to  be  performed  on  his  imrt.  Saltar 
neglected  to  perform  such  condition  and  to 
make  his  election  as  to  the  payment  of  bis 
subscription,  and  again  about  the  6th  of  Oc- 
tober, 1891,  a  similar  further  demand  In  writ- 
ing was  made  upon  said  Saltar,  but  Saltar 
neglected  to  comply  with  the  demand,  and 
wholly  failed  to  perform  the  condition  of  the 
the  agreement  on  his  part  to  be  performed, 
and  failed  to  make  any  election  as  to  the 
manner  of  payment  of  bis  subscription  or  to 
make  payment  thereof.  On  the  20th  of  Feb- 
ruary, 1SQ9,  Saltar  died,  and  the  respondent 
herein  was  appointed  administrator  of  his 
estate.  On  the  8tb  of  August,  1899,  the  daim 
for  $1,000  against  the  estate  of  deceased  was 
duly  presented  to  the  respondent  as  admin- 
istrator thereof,  with  a  claim  of  legal  interest 
thereon  from  the  0th  day  of  February,  1891. 
The  claim  against  the  estate  was  rejected  by 
respondent.  Judgment  is  demanded  here  for 
$1,000,  together  with  legal  Interest  from  the 
9th  day  of  February,  1891.  It  Is  also  alleged 
In  the  complaint  that  the  presentation  of  the 
claim  on  the  8th  day  of  August,  1899,  w^as  a 
reasonable  time  for  presentation  of  the  same, 
on  the  performance  of  the  condition  on  the 
part  of  the  railway  company,    A  general  de- 
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marrer  was  Interposed  to  the  complaint  by 
the  defendant,  and  was  afterwards,  by  the 
permiBslon  of  the  rourt,  withdrawn,  and  an- 
other demurrer  filed,  setting  up  the  addition- 
al ^ouud  that  the  action  was  barred  by  the 
statute  of  limitations.  The  demurrer  setting 
np  the  bar  of  the  statute  of  limitations 
against  the  cause  of  action  was  sustained, 
and  Judgment  of  dismissal  of  the  action  en- 
tered thereon. 

1.  AppellaMt  maintains  there  was  error  In 
the  order  permitting  the  filing  of  the  second 
demurrer  setting  up  the  bar  of  the  statute  of 
limitations.  It  Is  urged  that  the  statute  au- 
thorizing amendments  to  pleading  In  fur- 
therance of  justice  does  not  vest  the  court 
with  indiscriminate  discretion;  that  It  must 
always  be  with  a  view  of  the  promotion  of 
the  equitable  considerations  which  exist  be- 
tween the  parties;  and  It  is  particularly  In- 
sisted that  the  plea  of  the  statute  of  Iliplta- 
tions  is  not  viewed  favorably,  and  several 
authorities  are  cited  which  give  color  to  the 
contention.  But  such  view  of  the  statute  of 
limitations  is  not  now,  we  think,  usual  or 
supported  by  the  weight  of  authority.  In 
Morgan  v.  Morgan,  10  Wash.  99,  38  Pac.  1064, 
this  court  said:  "Under  the  weight  of  the  au- 
thorities, the  statute  of  limitations  is  not 
now,  at  least,  generally  regarded  as  an  un- 
conscionable defense.  We  regard  this  so  well 
settled  that  we  deem  a  citation  of  many  au- 
thorities unnecessary,  but  refer  to  Wood  v. 
Carpenter,  101  U.  S.  135,  25  L.  Ed.  807."  It 
is  observed  In  13  Enc.  PI.  &  Prac  p.  209: 
"Although  according  to  some  authorities  the 
plea  of  limitation  is  classed  among  those  not 
deemed  meritorious,  yet  the  statute  of  limita- 
tions la  not  now  generally  regarded  as  an  un- 
conscionable defense."  The  filing  of  the 
amendatory  demurrer  was  within  the  discre- 
tion of  the  superior  court.  See  Roche  v.  Si>o- 
kane  Co.  (Wash.)  60  Pac.  59. 

2.  It  is  further  maintained  that  the  bar  of 
the  statute  cannot  prevail  against  the  claim, 
because  no  date  certain  Is  fixed  in  the  con- 
tract when  the  promise  of  Saltar  became  en- 
forceable, and  therefore  Saltar  was  entitled 
to  a  reasonable  time  after  the  performance 
of  the  consideration  by  the  railway  com- 
pany within  which  to  make  the  election  of 
the  form  of  bis  payment  of  the  subscription 
which  be  had  reserved  to  himself;  and  that 
eren  if  there  was  no  election  reserved  to  Sal- 
tar, and  his  promise  had  been  simply  to  pay 
$1,000,  as  there  is  no  definite  date  fixed  the 
right  of  action  could  not  accrue  to  plaintiff 
until  after  a  reasonable  time  had  elapsed 
from  the  time  when  the  railway  was  actual- 
ly completed  according  to  the  agreement, 
and  that  as  long  as  appellant  is  content  to 
permit  the  right  of  election  to  remain  with 
Saltar  he  could  not  complain.  But  more 
than  a  reasonable  time  had  elapsed  after  It 
became  his  duty  to  make  the  election.  It 
is  also  urged  that  in  optional  contracts, 
where  the  election  must  be  made  before  a 
day  certain,  if  the  election  la  not  made  in 


the  time  specified  then  the  right  of  election 
passes  at  once  to  the  other  party.  And  In 
optional  contracts,  where  the  time  of  elec- 
tion is  uncertain  and  indefinite,  then  the 
party  reserving  the  option  must  exercise  his 
right  within  a  reasonable  time;  otherwise, 
the  right  passes  to  the  other  party.  But  it 
will  be  observed  the  contract  specifically 
provided  that  the  notes  and  deeds  to  the 
real  estate  and  other  things  mentioned  in 
the  subscriptions  were  to  be  delivered  to 
the  trustees,  the  parties  of  the  second  part, 
npon  the  acceptance  of  the  proposal  by  the 
railway  company,  and  were  to  be  delivered 
to  the  railway  company  completely  when 
the  first  train  was  run  over  the  entire  line. 
The  complaint  states  definitely  that  the  rail- 
way company  completed  its  entire  line,  and 
run  its  trains  over  the  same,  on  the  9th  day 
of  February,  1891.  Certainly,  under  the 
terms  of  the  contract,  the  $1,000  subscrip- 
tion by  Saltar  was  due  and  payable  at  that 
date,  in  default  of  the  delivery  of  the  deed 
to  the  real  estate;  that  is,  Saltar  must  make 
his  election  to  pay  by  deed  to  the  real  estate 
or  in  money  when  the  terms  and  conditions 
of  the  contract  were  completely  performed 
by  the  railway  company,  on  the  9th  day  of 
February,  1891,  or  as  soon  thereafter  as  he 
had  notice  or  demand,  and  such  notice  and 
demand  was  duly  given  to  him.  Russell  v. 
McCormlck,  45  Ala.  587,  6  Am.  Rep.  707; 
Roberts  v.  Beatty,  2  Pen.  &  W.  03,  21  Am. 
Dec.  410.  It  would  seem  that  the  obligation 
of  the  subscriber  as  set  forth  in  the  con- 
tract was  to  make  payment  of  his  subscrip- 
tion upon  the  completion  of  the  railway.  It 
does  not  seem  that  he  had  the  election  of 
the  time  when  he  would  pay.  He  must, 
however,  elect  at  the  time  what  he  would 
pay,  and  about  nine  years  had  elapsed  since 
the  accrual  of  the  cause  of  action.  Upon  the 
facts  stated  In  the  complaint,  the  superior 
court's  ruling  upon  the  demurrer  is  approved, 
and  the  Judgment  alBrmed. 

DUNBAR,   O.   J.,   and   FULLERTON  and 
ANDERS,  JJ.,  concur. 

(23  Waah.  777) 
PEOPLE  V.  BRUCE. 
SAME  V.  (CHAMBERS. 
(Supreme  Court  of  Washington.   Jan.  12, 1901.) 

MUNICIPAL  CORPORATIONS— RIDING  OP  BICY- 
CLES ON  TOWN  STREETS— LICENSE  ORDI- 
NANCE>-CONSTITUTI0NALITY. 
Ballinger'B  Ann.  Codes  &  St.  §  1011,  subd. 
4,  gave  the  town  councils  of  towns  of  the  fourth 
class  general  power  to  control  and  manage 
their  streets,  and  snbdivision  17  anthorized 
snob  connciis  to  make  all  soch  ordinances  and 
regulations  as  might  seem  to  further  the  peace, 
good  government,  and  welfare  of  the  towns. 
Held,  that  the  councils  had  no  power,  under 
such  provisions,  to  exact  a  license  fee  as  a  pre- 
requisite to  the  right  to  ride  a  bicycle  on  the 
town  streets;  the  streets  being  public  highways, 
and  the  bicycle  a  vehicle  reasonably  adapted  to 
travel  thereon. 

Appeal  from  supreme  court,  Chehalls  coun- 
ty;  Charles  W.  Uodgdon,  Judge. 
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Andrew  Bruce  and  L.  H.  Otaambers  were 
convicted  of  violating  a  town  ordinance  by 
riding  bicycles  on  the  town  streets  without 
having  paid  a  license  fee.  From  a  Judgment 
of  the  superior  court  reversing  the  convic- 
tions by  a  Justice  of  the  peace,  the  town  ap- 
peals.   Affirmed. 


James  H.  Parker,  for  appellant 
Bridges,  for  respondents. 


Irwln  & 


FULIiERTON,  J.  The  town  of  Hoqulam, 
a  municipal  corporation  tf  the  fourth  class, 
passed  in  due  form  an  ordinance  malcing  It 
unlawful  for  any  person  to  ride  any  bicycle, 
tricycle,  velocipede,  tandem,  companion,  or 
vehicle  of  lllce  character  within  the  corporate 
limits  of  the  town  of  Hoquiam,  "until  the 
owner  thereof  shall  have  paid  unto  the  city 
of  Hoquiam  annually  the  sum  of  one  dollar, 
and  obtained  a  license  therefor";  further 
mailing  a  violation  of  the  ordinance  a  misde- 
meanor punishable  by  fine.  The  respondents 
were  charged  in  separate  complaints,  made 
before  a  Justice  of  the  peace,  with  having 
violated  the  ordinance,  and  upon  a  trial  were 
'convicted  and  fined.  From  the  Judgments  of 
conviction  they  appealed  to  the  superior  court, 
where  the  Judgments  were  set  aside  on  the 
ground  that  the  ordinance  was  invalid.  The 
town  brings  the  cases  here. 

By  subdivision  4,  {  1011,  Ballinger's  Ann. 
Codes  &  St,  the  town  councils  of  towns  of  the 
fourth  iClaas  are  given  power  "to  establish,  lay 
out  alter,  widen,  extend,  keep  open,  open,  im- 
prove, and  repair  streets,  • .,  •  ♦  and  gen- 
erally to  manage  and  control  all  such  high- 
ways and  places";  and  by  subdivision  17  of 
the  same  section  power  is  given  to  the  town 
council  "to  make  all  such  ordinances,  by- 
laws, rules,  regulations  and  resolutions  not 
Inconsistent  with  the  constitution  and  laws 
of  the  state  of  Washington,  as  may  be  deem- 
ed expedient  to  maintain  the  peace,  good  gov- 
ernment and  welfare  of  the  town."  Un- 
doubtedly, under  these  general  provisions, 
municipalities  of  the  fourth  class  have  pow- 
er to  pass  all  reasonable  ordinances  necessary 
to  a  proper  regulation  of-  the  use  of  the 
streets.  They  can  prohibit  as  this  ordinance 
does,  the  riding  of  bicycles  on  the  streets  in 
the  manner  known  as  "coasting,"  or  "hands 
off,"  or  in  excess  of  a  reasonable  rate  of 
speed,  or  on  certain  of  the  sidewalks  of  the 
town,  and  may  prescribe  and  enforce  penal- 
ties for  the  violation  of  such  regulations.  But 
the  streets  of  the  town  are,  nevertheless,  pub- 
lic highways,  common  to  all  the  citizens  of 
the  state,  and  may  be  used  by  them  for  the 
purposes  of  travel  in  any  of  the  recognized 
methods  in  which  the  highways  of  the  state 
are  used.  A  bicycle  is  a  vehicle,  within  tlie 
meaning  of  the  law,  and  the  rider  thereof  on 
the  public  highways  is  entitled  to  the  same 
rights  and  privileges,  and  is  governed  by  the 
same  rules,  that  govern  .persons  riding  or 
driving  any  other  vehicle  thereon.  To  ride  a 
bicycle  on  the  public  highways  is  not  of  it- 


self unlawful,  nor  is  it  so  mncb  In  the  nature 
of  a  nuisance  as  to  require  special  police 
surveillance.  A  municipality,  under  its  gen- 
eral powers  to  manage  and  control  its  streets 
and  to  pass  ordinances  for  the  good  govern- 
ment and  welfare  of  the  town,  is  without 
power  to  exact  a  license  fee  as  a  prerequisite 
to  the  right  to  travel  on  its  streets,  if  the 
method  adopted  be  usual  and  reasonable,  and 
not  calculated  to  prevent  a  reasonable  use 
thereof  by  others,  and  is  without  power, 
therefore^  to  require  a  license  fee  as  prereq- 
uisite to  the  right  to  ride  a  bicycle  thereon. 
Whether  it  may  do  so  under  an  express  stata- 
tory  grant  of  power  we  do  not  now  deter- 
mine.   The  Judgments  are  affirmed. 

DUNBAR,  C  J.,  and  BEAYIS,  J.,  concur. 


(23  Wash.  4TS) 
GAFFNEY  v.   MEGRATH  (STANDARD 

FURNITURE  CO.,  Garnishee). 

(Supreme  Court  of  Washington.     Dec.  12, 

1900.) 

QARNISHMKNT  — PffriTION  TO  QUASH— HIOHT 
TO  JURY  TRIAL,— INCONSISTENT  RfiillBDIBS— 
ELECTION  —  ESTOPPKIi  —  SATISFACTION  OT 
JUDGMENT. 

1.  On  an  issue  as  to  whether  a  writ  of  gar- 
nishment should  be  quashed  on  the  ground  that 
plaintiff's  judgment  had  been  satisfied,  it  was 
not  error  to  refuse  the  judgment  debtor  and 
garnishee  a  jury  trial,  since  the  sufficiency  of 
the  ground  to  quash  the  writ  was  a  question 
for  the  court. 

2.  After  the  issuance  of  an  execution  on 
plaintiflf's  judgment  defendant  executed  to 
plaintiff's  attorney  a  bill  of  sale  for  a  certain 
quantity  of  brick,  under  an  agreement  that, 
in  case  plaintiff's  judgment  was  affirmed  on 
appeal,  the  brick  should  be  held  by  the  attor- 
ney in  trust  to  pay  a  mortgage  on  them,  and  in 
satisfaction  of  plaintiff's  judgment  and  in  con- 
sideration of  the  agreement  the  attorney  re- 
called the  execution.  After  affirmance  of  the 
judgment  and  refusal  of  the  attorney  to  pay 
over  the  proceeds  of  the  brick  to  plaintiff,  she 
sued  him,  and  obtained  jiidgment  tor  the  value 
of  the  brick  in  excess  of  the  mortgage.  Held, 
that  pl.aintiff's  suit  against  the  attorney  estop- 
ped her  from  maintaining  garnishment  pro- 
ceedings against  a  debtor  of  defendant  to  col- 
lect her  Judgment  against  him,  since,  by  elect- 
ing to  sue  the  attorney,  she  ratified  his  acts, 
and  could  not  thereafter  pursue  a  remedy  in- 
consistent therewith  against  defendant. 

3.  Plaintiff  having  obtained  judgment  against 
the  attorney,  it  was  error  to  refuse  to  quash ' 
the  writ  of  garnishment,   since  the  judgment 
against  the  attorney  operated  as  a  satisfaction 
of.  the  judgment  against  defendant. 

Appeal  from  superior  court  King  county; 
E,  D.  Benson,  Judge. 

Action  by  Mary  A.  Gaffney  against  John 
Megrath  and  another,  as  principal  defend- 
ants, and  the  Standard  Furniture  Company, 
garnishee.  From  a  Judgment  in  favor  of 
plaintiff,  and  from  an  order  denying  a  new 
trial,  defendant  Megrath  and  the  Standard 
Furniture  Company  appeal.    Reversed. 

Preston,  Carr  &  Oilman,  for  appellants. 
Brady  &  Gay,  for  respondent 

WHITE,  J.  On  August  19.  1899,  the 
plaintiff,  Mary  A.  Gaffney,  filed  in  the  su- 
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perior  court  of  the  state  of  Washington  for 
King  county  her  garnishment  affidavit,  in 
which  she  alleged,  in  substance,  that  the  de- 
fendants, John  Megrath  and  John  McGough, 
and  each  of  them,  were  indebted  to  her  upon 
a  judgment  rendered  against  them,  'and  each 
of  them,  in  said  court,  for  $861.29,  with  inter- 
est at  8  per  cent,  from  April  1,  ISM,  and 
costs  amounting  to  $35,  and  supreme  court 
costs  amounting  to  $41.50,  which  Judgment 
was  wholly  unsatisfied;  and  tliat  the  Stand- 
ard Furniture  Company,  a  corporation,  was 
indebted  to  the  defendant  John  Megrath  in  a 
sum  exceeding  the  amount  of  said  Judgment. 
Upon  the  filing  of  a  proper  bond  a  writ  of 
garnishment  was  issued,  directed  to  the 
Standard  Furniture  Company.  This  writ 
was  properly  served  upon  the  garnishee. 
The  answer  of  the  garnishee  raised  no  Is- 
sues which  need  to  be  considered  upon  this 
appeal.  The  defendant  John  McGough  made 
no  appearance  whatever  in  the  garnishment 
proceedings.  The  defendant  John  Megrath 
appeared  in  the  garnishment  proceedings, 
and  filed  therein  a  pleading  denominated  a 
"complaint  in  intervention,"  in  which,  for 
the  purpose  of  resisting  the  plaintiff's  claim 
in  the  garnishment  proceedings,  and  of  de- 
manding relief  adverse  to  the  plaintiff,  he 
set  up.  In  substance,  that  after  the  rendition 
and  entry  of  the  Judgment  referred  to  in  the 
plaintiff's  affidavit  for  garnishment,  and  be- 
fore the  Issuing  of  the  writ  of  garnishment, 
the  said  judgment  was  fully  paid  and  sat- 
isfied, including  all  costs  and  Interest,  ac- 
cording to  the  terms  of  the  judgment;  and 
that,  although  the  said  Judgment  was  fully 
paid  and  satisfied,  the  same  was  never  at 
any  time  satisfied  upon  the  records  of  the 
court,  and  that  the  records  of  the  court  did 
not  show  the  payments  made  thereon.  The 
said  pleading  further  charged  that,  after  the 
said  Judgment  had  been  fully  paid,  the  said 
plaintiff  wrongfully  sued  out  the  gaTnish- 
ment,  and  caused  the  same  to  be  served  upon 
the  garnishee,  and  that  there  was  no  sum  or 
sums  whatever  then  due  from  the  said  de- 
fendant to  the  plaintiff  on  account  of  or  by 
reason  of  the  rendition  and  entry  of  the  said 
Judgment  In  said  pleading  the  defendant 
prayed  that  the  writ  of  garnishment  be  dis- 
missed, and  that  the  garnishee  be  released 
from  all  liability  by  reason  of  the  issuance 
and  service  thereof.  To  this  pleading  the 
plaintiff  Interposed  a  motion,  by  which  she 
asked  the  court  to  require  the  defendant 
John  Megrath  to  malie  the  second  paragraph 
-of  said  pleading  more  definite  and  certain  in 
this:  "that  be  be  required  to  state  the  time, 
place,  and  manner  of  the  alleged  payment  of 
the  said  judgment"  Upon  the  hearing  of 
this  motion  the  court  ordered  the  defendant 
Megrath  to  make  his  pleading  more  definite 
and  certain  in  the  particular  demanded  by 
the  plaintiff;  and  thereafter,  in  compliance 
with  the  order  of  the  court  said  defendant 
filed  an  amended  pleading,  designated  as  his 
"amended    complaint    In    intervention."    In 


this  amended  pleading  the  defendant  Me- 
grath alleged  that  after  the  entry  of  the  orig- 
inal judgment  in  the  superior  court  of  King 
county.  Wash.,  In  the  action  in  which  Mary 
A.  Gaffney  was  plaintiff  and  John  Megrath 
and  John  McGough  were  defendants,  and  be- 
fore the  determination  of  the  appeal  taken 
by  the  defendants  from  said  judgment  to  the 
supreme  court  of  the  state,  the  plaintiff  caus- 
ed a  writ  of  execution  to  issue  on  said  Judg- 
ment against  the  property  of  the  defendants, 
and  caused  the  same  to  be  duly  levied  by 
the  sheriff  of  King  county  on  the  29tb  day  of 
May,  1894,  upon  460,000  bricks,  the  property 
of  the  defendant  John  Megrath,  and  the  said 
bricks  were  of  the  value  of  $2,000,  upon 
which  bricks  there  was  a  valid  mortgage  of 
$496.32;  that  said  bricks  were,  by  the  sher- 
iff, advertised  for  sale,  and  the  date  of  said 
sale  fixed  for  the  30tb  day  of  June,  1894; 
that  on  the  30th  day  of  June,  1894,  the  date 
fixed  for  said  sa'le,  said  John  Megrath  was 
prosecuting  an  appeal  to  the  supreme  court 
of  the  state  from  said  Judgment  and  that  on 
said  day,  for  the  purpose  of  avoiding  the 
necessity  of  the  making  and  filing  of  a  stay 
bond  or  supersedeas  bond  pending  the  de- 
termination of  said  appeal,  and  at  the  same 
time  giving  the  plaintiff  security  for  the  pay- 
ment of  her  Judgment  equally  as  good  as  a 
stay  bond  or  supersedeas  bond,  and  for  the 
purpose  of  enabling  sales  to  be  made  of  the 
said  bricks  without  loss  to  the  said  Me- 
grath in  respect  to  the  value  thereof,  and 
without  endangering  the  security  which  the 
plaintiff  had  by  virtue  of  the  levy  of  the  said 
execution  upon  said  bricks,  the  said  Me- 
grath entered  into  an  agreement  with  Rich- 
ard Saxe  Jones,  who  was  then  the  attorney' 
of  record  of  the  plaintiff  in  the  said  action 
of  Mary  A.  Gaffney  against  John  Megrath 
and  John  McGough,  as  follows:  It  was 
agreed  that  said  Megrath  should  make,  ex- 
ecute, and  deliver  to  the  said  Jones,  as  the 
attorney  of  the  said  plaintiff,  and  in  trust 
for  the  benefit  of  the  said  plaintiff  and  the 
said  Megrath.  a  bill  of  sale  of  said  bricks; 
and  that  the  title  to  the  said  bricks,  until 
the  seme  were  sold,  should  remain  In  the  said 
Jones  as  trustee;  and  that  the  said  bricks 
should  remain  where  they  then  were,  on  the 
land  of  said  Megrath;  and  that  sales  of  the 
said  bricks  should  be  made  by  the  said  R. 
S.  Jones  and  said  Megrath,  and  that  all  pro- 
ceeds of  the  sales  of  said  bricks  should  be 
paid  to  the  said  Jones  and  by  him  received 
in  trust;  and  that  the  proceeds  of  such  sales 
should  be  by  the  said  Jones  applied,  first 
towards  the  payment  and  satisfaction  of  the 
said  mortgage  on  said  bricks,  which  mortgage 
the  said  Jones  claimed  to  have  purchased  on 
the  said  day;  and  that  the  balance  of  the 
proceeds  of  the  sales  of  said  bricks  should  be 
deposited  by  the  said  Jones  in  a  depository 
to  be  agreed  upon  between  himself  and  the 
said  Megrath,  and  there  held  until  the  final 
determination  of  the  appeal  of  said  action; 
and  that,  lu  case  the  said  judgment  should 
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be  affirmed  by  tbe  supreme  court,  or  the  said 
I>IaIiitl£F  should  obtain  any  final  judgment  in 
said  action  against  tbe  said  John  Megratb, 
then  the  proceeds  of  the  sale  of  said  brick, 
over  and  above  the  amount  required  to  dis- 
charge said  mortgage,  should  be  applied  to 
the  satisfaction  of  such  Judgment;  and  that 
any  balance  of  said  proceeds  after  the  pay- 
ment of  said  mortgage  and  said  Judgment 
should  be  paid  to  the  said  Megratb;  and  that 
upon  the  execution  of  the  said  bill  of  sale 
and  of  a  written  agreement  of  the  tenor 
above  stated  the  execution  issued  upon  said 
Judgment  should  be  recalled,  and  tbe  levy 
made  thereon  released;  and  that  pending  the 
final  determination  of  said  action  no  execu- 
tion should  be  issued  on  said  Judgment,  but 
that  the  said  bill  of  sale,  under  the  said 
agreement,  should  have  all  the  force  and  ef- 
fect of  a  stay  or  supersedeas  bond.  It  was 
further  alleged  by  the  said  Megratb  that  at 
the  time  of  maldng  this  agreement  be  had 
implicit  confidence  In  the  honesty  and  In- 
tegrity of  the  said  Richard  Saxe  Jones,  and 
by  reason  6f  his  said  confidence  intrusted  the 
preparation  of  all  of  the  writings  necessary 
to  carry  said  agreement  into  effect  to  the 
said  Jones;  that  in  pursuance  to  said  agree- 
ment the  said  Jones  prepared  a  bill  of  sale 
from  said  Megratb  to  himself  of  the  said 
bricks,  which  said  Megrath  duly  executed' 
and  acknowledged,  and  thereupon  the  said 
Jones,  as  the  attorney  for  the  plaintiff,  re- 
called the  said  execution,  and  procured  the 
release  of  the  said  levy;  that  at  the  same 
time  the  said  Jones  prepared  a  written  in- 
strument, which  he  Informed  Megrath  truly 
recited  the  terms  of  the  said  agreement  re- 
garding the  selling  of  said  bricks,  and  the 
disposition  of  the  proceeds  arising  from  sales 
thereof,  and  that  Megrath,  relying  implicitly 
upon  the  honor,  honesty,  and  integrity  of  the 
said  Jones,  and  believing  bis  representations 
as  to  the  contents  of  said  written  agreement, 
signed  the  same  without  making  or  causing 
to  be  made  an  examination  as  to  its  contents; 
that  the  said  Jones  fraudulently,  and  for  the 
purpose  of  cheating  and  defrauding  Me- 
grath, prepared  the  instrument  in  the  man- 
ner shown  by  the  full  copy  of  said  agreement 
set  out  in  the  said  pleading.  The  particular 
in  which  It  Is  charged  in  the  amended  plead- 
ing that  the  written  instrument,  after  recit* 
ing  the  execution  of  the  bill  of  sale  from 
Megrath  to  Jones  of  tbe  bricks,  and  tbe  con- 
ditions under  which  the  bricks  should  re- 
main, and  under  which  sales  coqld  be  made 
by  Jones  and  Megrath,  and  after  providing 
for  tbe  payment  of  the  mortgage  from  the 
proceeds  of  sales,  provides  as  follows:  "And, 
second,  that  the  said  brick,  and  the  balance 
of  the  said  sum  so  derived  from  the  said 
brick,  shall  be  subject  to  the  payment  of  the 
Judgment  in  favor  of  the  said  Mary  A.  Gaff- 
ney,  so  far  as  tbe  same  may  apply,  and  that 
the  said  last-mentioned  sum  (if  any  such 
there  shall  be)  shall  be  held  In  such  deposi- 
tory until  the  time  for  the  appeal  from  such 


Judgment  shall  have  expired.  In  case  no  ap- 
peal Is  taken,  or  until  the  final  decision  of 
such  appeal,  should  one  be  taken,  in  the  su- 
preme court  of  the  state  of  Washington;  and 
if,  on  such'  appeal,  the  said  Judgment  shall 
be  reversed,  the  said  money  so  on  deposit 
shall  be  the  property  of  tbe  said  John  Me- 
grath, but.  If  said  appeal  shall  not  be  taken, 
or  shall  in  any  way  be  dismissed,  or  if,  on 
such  appeal,  the  said  supreme  court  shall 
find  that  the  said  Mary  A.  Gaffney  Is  entitled 
to  Judgment  against  the  said  John  Megp-ath 
for  as  much  or  more  than  the  said  sum  so  on 
deposit,  then  the  said  sum  shall  be  the  prop- 
erty of  the  said  Jones."  It  is  further  alleged 
in  said  amended  pleading  that  Megrath  did 
not  discover  the  fraud  and  deceit  which  bad 
been  practiced  upon  him  by  said  Jones  until 
after  all  of  the  bricks  had  been  sold,  and  that 
after  tbe  making  of  the  agreem^it,  and  be- 
fore Megrath  discovered  the  fraud  and  de- 
ceit which  had  been  practiced  upon  .him,  the 
said  Jones  sold  a  portion  of  said  bricks,  for 
which  he  received  the  sum  of  $1,030,  and  that 
Megrath  sold  a  portion  of  said  bricks  for  the 
sum  of  $275,  which  was  paid  to  said  Jones, 
and  that  Jones,  without  the  knowledge  or 
consent  of  Megrath,  converted  to  bis  own  use 
the  remainder  of  said  bricks,  which  remain- 
der were  of  the  value  of  ?700;  that  after 
tbe  sale  and  conversion  by  Jones  of  all  the 
bricks  Megrath  demanded  an  accounting  of 
him  In  regard  to  the  bricks  and  the  proceeds 
thereof,  and  demanded  that  Jones  apply  a 
sufficient  amount  of  the  proceeds  of  the  sales 
of  said  bricks  to  the  payment  and  satisfac- 
tion of  the  Gaffney  Judgment,  and  that  he 
pay  to  him  tbe  balance  of  the  proceeds  and 
value  of  said  brick  remaining  after  the  pay- 
ment and  discharge  of  said  mortgage  and 
said  Judgment,  which  demands  Jones  re- 
fused, claiming  that  the  agreement  t>etween 
him  and  Megrath  was  as  stated  In  the  last 
clause'  of  the  written  instrument,  and  that 
all  of  the  proceeds  of  the  sales  of  said 
brlclcs,  including  tbe  value  of  the  bricks  con- 
verted by  Jones  to  bis  own  use,  were  tbe 
sole  property  of  him,  the  said  Jones,  indi- 
vidually, and  not  In  trust  for  the  purposes 
contemplated  by  the  agreement  between  him 
and  Megrath.  It  is  further  charged  that 
thereafter  tbe  dispute  between  Megrath  and 
Jones  regarding  the  said  brick  and  the  pro- 
ceeds thereof  was  submitted  to  arbitration, 
and  the  arbitration  between  them,  as  Knights 
Templar  belonging  to  Seattle  Gommandery, 
No.  2,  was  upon  tbe  following  questions: 
"Who  owns  the  said  brick,  John  Megrath  or  ' 
R.  S.  Jones?  And,  If  the  said  arbitrators 
shall  decide  that  the  said  R.  S.  Jones  is  the 
owner  of  said  brick,  what  is  he  to  do  with 
the  money  arising  from  said  brick  under  the 
contract?"  And  further  showing  an  award 
upon  said  agreement  as  follows:  "First. 
That  tbe  brick  in  controversy,  or  the  pro- 
ceeds thereof,  are  the  property  of  R.  S.  Jones. 
Second.  That  tbe  value  of  said  brick  was 
$1,526.25;  the  amount  of  money  advanced  by 
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B.  S.  Jones,  with  Interest  one  year,  was 
¥540.64;  amount  of  money  or  yalue  of  brick 
Jones  had  use  of  about  one  year,  $985.61, 
with  Interest,  $1,085.61.  Third.  Whereas, 
both  the  parties  are  Knights  Templar  and 
Masons  in  good  standing,  and  considering 
that  Masonic  charity  should  ever  be  exer- 
cised and  maintained  between  members  of 
the  order,  that  It  is  better  to  mali:e  a  sacrifice 
than  to  stand  for  the  strict  letter;  and  where- 
as, strong  differences  have  arisen  between 
these  two  men  as  to  the  meaning  and  effect 
of  certain  Instruments  in  writing  which  they 
signed  affecting  the  brlclc  in  controversy, 
that  the  value  of  the  brlcl£  or  the  proceeds 
thereof  should  be  disposed  of  as  follows: 
<a)  R.  S.  Jones  to  reimburse  himself  for  mon- 
ey advanced  to  the  amount  of  $540.64,  and 
satisfy  the  chattel  mortgage  which  he  pur- 
chased; (b)  also  satisfy  Mrs.  Gaffney's  judg- 
ment against  John  Megrath."  It  Is  then  fur- 
ther alleged  in  the  said  amended  pleading 
that  the  plaintiff,  Mary  A.  Gaffney,  had  full 
knowledge  and  notice  of  the  agreement  be- 
tween Megrath  and  Jones  regarding  said 
bricks,  and  the  application  of  the  proceeds  of 
the  sales  thereof,  and  had  full  knowledge  of 
the  dispute  which  arose  between  Megrath 
and  Jones  regarding  the  true  meaning  of  said 
agreement,  and  had  full  knowledge  and  no- 
tice of  said  arbitration  and  the  said  award 
and  that  the  said  plaintiff,  having  such  full 
knowledge  and  notice  regarding  all  of  said 
matters,  adopted,  ratified,  and  confirmed  the 
acts  of  the  said  Jones,  and  ratified  and  con- 
firmed the  making  of  the  said  agreement  re- 
garding the  holding  and  sale  of  the  said 
bricks  and  the  application  of  the  proceeds 
and  value  thereof,  as  the  truth  of  the  said 
agreement  was  established  by  the  award  of 
said  arbitrators;  that  the  said  Jones  failed 
and  refused  to  comply  with  the  terms  of  said 
agreement,  and  failed  and  refused  to  perform 
the  award  made  by  said  arbitrators;  that, 
after  the  making  of  the  said  agreement,  and 
after  the  award  made  by  the  said  arbitrators, 
the  said  plaintiff,  Mary  A.  Gaffney,  brought 
an  action  in  the  superior  court  of  King  coun- 
ty against  the  said  Jones  for  the  purpose  of 
recovering  the  amount  which  was  then  claim- 
ed to  be  due  and  unpaid  upon  her  said  Judg- 
ment against  Megrath,  to  wit,  $896.29,  with 
Interest  thereon  at  the  rate  of  8  per  cent  per 
annum  from  the  26th  day  of  May,  1894,  which 
amount  the  said  plaintiff  claimed  and  alleged 
in  her  said  complaint  against  the  said  Jones 
that  the  said  Jones  had  obtained  and  received 
from  Megrath  in  payment  of  said  Judgment 
under  and  by  virtue  of  the  agreement  be- 
tween Jones  and  Megrath  (which  has  been 
above  referred  to),  which  agreement  the  said 
plaintiff, '  in  her  complaint  in  said  action, 
claimed  and  alleged  had  been  made  by  the 
said  Jones  as  her  attorney  and  for  her  bene- 
fit; that  the  said  Jones  answered  the  said 
complaint,  denying  liability  to  the  said  plain- 
tiff, and  that  upon  a  trial  of  the  said  action 
ot  Mary  A.  Gaffney  against  Richard  Saxe 


Jones  Judgment  was  rendered  In  the  said 
superior  court  in  favor  of  Mrs.  Gaffney  and 
against  Jones  for  the  amount  then  found  by 
the  Jury  to  be  due  and  unpaid  on  said  Judg- 
ment, to  wit,  the  sum  of  $829.:s8;  that  the 
said  Jones  prosecuted  an  appeal  from  Judg- 
ment, to  wit,  the  sum  of  $829.28;  that  the 
tliat  upon  a  hearing  of  the  said  appeal  the 
Judgment  was  tn  all  respects  affirmed. 

Upon  the  facts  above  recited  it  was  alleged 
by  the  said  Megrath  in  his  amended  plead- 
ing that  the  Judgment  in  favor  of  the  plain- 
tiff and  against  him  and  his  co-defendant, 
John  McOough,  was  fully  paid  and  satisfied,- 
including  all  costs  and  interest,  according  to 
the  terms  of  said  Judgment,  but  that  the 
same  had  not  been  satisfied  upon  the  records 
of  the  court,  and  that  the  said  records  did 
not  show  the  payments  made  thereon;  and 
the  said  Megrath  prayed  that  the  writ  of  gar- 
nishment be  dismissed,  and  that  the  gar- 
nishee be  released  from  all  liability  thereon. 
To  this  amended  pleading  the  plaintiff  filed 
a  motion  asking  the  court  to  strike  certain 
portions  thereof,  which  motion  was  denied, 
and  thereupon  the  plaintiff  filed  a  general  de- 
murrer to  the  said  amended  pleading,  which 
demurrer  was  by  the  court  overruled.  There- 
after the  plaintiff  answered  this  amended 
pleading,  denying  that  the  plalntlfTs  Judg- 
ment against  Megrath  and  McGough  was 
wholly  unpaid.  Megrath  filed  a  reply  to  this 
answer,  denying  the  affirmative  allegations 
regarding  the  Judgment.  Upon  the  trial  the 
defendant  Megrath  and  the  garnishee  de- 
manded that  a  Jury  trial  be  had  of  the  issues 
between  the  defendant  Megrath  and  the 
plaintiff,  which  demand  was  opposed  by  the 
plaintiff.  The  demand  for  a  Jury  trial  was 
refused  by  the  court,  and  thereupon  the  court, 
over  the  exception  and  against  the  protest  of 
Megrath  and  the  garnishee,  proceeded  to  hear 
and  determine  said  Issues  without  a  Jury. 
After  the  trial  of  the  action,  and  before  any 
findings  of  fact  and  conclusions  of  law  had 
been  made  or  signed,  the  defendant  Megrath 
and  the  garnishee  presented  to  the  court  cer- 
tain proposed  findings  of  fact  following  the 
allegations  of  the  defendant  Megrath's  amend- 
ed pleading  above  referred  to, -and  conclu- 
sions of  law  resulting  from  said  facts,  and 
requested  the  court  to  make  and  sign  the 
same,  which  request  was  refused  as  to  each 
and  every  of  the  said  findings  of  fact  and 
conclusions  of  law.  Thereupon  the  court 
made  and  entered  written  findings  of  fact 
and  conclusions  of  law  to  the  effect  that  on 
the  10th  day  of  May,  1895,  the  plaintiff  ob- 
tained Judgment  in  said  court  against  the  de- 
fendants, John  Megrath  and  John  McGough, 
and  each  of  them,  for  the  sum  of  $861.29, 
with  interest  and  costs,  and  that  no  part 
of  said  Judgment  had  been  paid  except  the 
sum  of  $492,  which  was  obtained  by  the 
plaintiff's  attorney,  Richard  Saxe  Jones,  as 
the  net  proceeds  of  certain  brick  turned  over 
by  the  said  Megrath  to  the  said  Jones,  and 
that  there  was  then  due  and  unpaid  on  the 
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said  Judgment  tbe  sum  of  $568.83,  and  that 
the  garnishee  was  Indebted  to  Megrath  In  a 
sum  In  excess  of  that  amount;  and  as  a  con- 
elusion  of  law  that  the  plaintiff  was  entitled 
to  Judgment  against  tbe  garnishee  for  the 
sum  of  $568.83.  Thereafter,  within  tbe  time 
limited  by  law,  the  defendant  Megrath  and 
the  garnishee  filed  their  written  exceptions, 
whereby  they  duly  excepted  to  the  maldug  of 
each  of  the  findings  of  fact  made  by  the 
court,  and  to  the  malting  of  the  coaclusloD 
of  law  made  by  the  court,  and  wherein  they 
duly  excepted  to  the  refusal  of  the  court  to 
make  each  of  the  findings  of  fact  and  con- 
clusions of  law  requested  by  them.  There- 
after, within  tbe  time  limited  by  law,  the 
garnishee  and  the  defendant  Megrath  duly 
moyed  for  a  new  trial,  which  motion  was 
by  the  court  denied,  to  which  denial  due  ex- 
ception was  taken  and  allowed.  Thereafter 
tbe  court  signed  a  Judgment  entry  containing 
findings  to  tbe  effect  that  there  was  due  and 
unpaid  on  the  plaintiff's  Judgment  the  sum 
of  $568.83,  and  that  the  garnishee  was  In- 
debted to  Megrath  at  the  time  of  serving  and 
filing  its  answer  to  the  writ  of  garnishment 
in  a  sum  In  excess  of  this  amount,  and  ad- 
Judging  that  tbe  plaintiff,  Mary  A.  Gaffney, 
have  and  recover  from  the  garnishee  the  sum 
of  $508.83,  with  Interest  and  costs.  From 
this  Judgment  the  defendant  Megrath  and 
the  garnishee,  the  Standard  Furniture  Com- 
pany, a  corporation,  have  appealed. 

The  first  error  assigned  is  that  tbe  court 
erred  in  denying  the  demand  of  the  defend- 
ant Megrath  and  the  garnishee  for  trial  by 
Jury  of  the  Issues  of  fact  made  between 
the  defendant  Megrath  and  tbe  plaintiff. 
Tbe  pleading  called  "amended  complaint  in 
intervention"  Is,  in  effect,  a  petition  to  the 
court  setting  forth  facts  which.  If  true, 
would  not  only  authorize,  but  require,  the 
court  to  recall  and  quash  the  writ  of  gar- 
nishment. Tbe  writ  of  garnishment  is  in 
aid  of  the  writ  of  execution.  It  Is  well  set- 
tled that  it  Is  a  ground  for  quashing  an 
execution  that,  before  it  was  issued,  the 
Judgment  which  is  relied  upon  as  authority 
for  Its  Issuance  had  beep  paid.  Tbe  supreme 
court  of  XlUuois,  In  Sandburg  v.  Papluean. 
81  111.  446,  says:  "There  Is  no  principle  of 
law  better  recognized  than  that  which  gives 
to  courts  of  record  power  over  tbe  process 
of  their  courts.  It  Is  essential  to  the  admin- 
istration of  Justice,  and  it  by  no  means  de- 
pends upon  statutory  enactment;  but  tbe 
power  is  coeval  with  the  common-law  courts, 
and  such  courts  will  recall  their  process,  and 
quash  the  same,  when  it  Is  shown  that  it 
would  be  illegal  or  Inequitable  to  permit  its 
further  use,  and  to  allow  it  to  be  enforced. 
If  a  Judgment  were  satisfied,  and,  through 
mistake  or  by  design,  an  execution  were  to 
Issue  upon  It,  does  any  one  suppose  tbe  court 
from  which  it  Issued  Is  powerless  to  recall 
and  quash  it?"  Tbe  Judgment  debtor,  upon 
the  Issuance  of  either  a  writ  of  execution  or 
a  writ  of  garnishment  upon  a  Judgment  that 


has  been  satisfied,  baa  the  right  to  petition 
tbe  court  to  recall  tbe  writ,  and  it  is  tbe 
duty  of  the  court  on  such  petition  to  inquire 
Into  the  facts  set  forth,  and  to  render  Judg- 
ment thereon  as  tbe  rights  of  tbe  case  de- 
mand. Harkins  v.  Clemens,  1  Port  30;  An- 
thony V.  Shannon,  8  Ark.  52;  Harper  v.  Gra- 
ham, 20  Ohio,  106;  Walratb  v.  Walratb.  27 
Kan.  395;  Sandburg  v.  Papineau,  supra.  Re- 
garding the  so-called'  amended  complaint  in 
intervention  as  a  petition  to  the  court  to  re- 
call and  quash  tbe  writ  of  garnishment,  we 
think  it  was  for  the  court,  and  not  for  a 
Jury,  to  determine  whether  there  existed 
sufficient  grounds,  lega]  or  equitable,  for  the 
exercise  of  this  power;  and  hence  no  error 
was  committed  by  the  court  in  refusing  a 
Jury  trial. 

The  second  assignment  of  error  is  that  tbe 
court  erred  in  finding  that  there  was  due 
upon  the  Judgment  rendered  In  favor  of  Mary 
A.  Gaffney  against  John  Megrath  and  John 
McGough  the  sum  of  $568.83,  and  erred  in 
finding  that  there  was  any  sum  whatever  due 
on  said  Judgment  The  evidence  in  this  case 
shows  that  as  early  aa  February,  1896,  Mrs. 
Gaffney  knew  of  tbe  contract  between  Jones 
and  Megrath  and  tbe  decision  of  the  arbitra- 
tors set  out  in  the  petition.  After  trying  to 
get  Jones  to  pay  to  her  the  amount  of  her 
Judgment  against  Megrath  and  McGough, 
and  failing  therein,  on  or  about  the  30th  of 
June,  1896,  she  commenced  an  action  In  tbe 
superior  court  of  IClng  county,  by  Allen  St 
Powell,  as  her  attorneys,  alleging,  in  sub- 
stance, her  employment  of  Mr.  Jones  as  her 
attorney  In  her  suit  against  Megrath  and  Mc- 
Gough, the  recovery  of  a  Judgment  for  $1,- 
161.28  and  costs  on  the  26tb  of  May,  1894,  in 
that  suit  the  issuing  of  a  writ  of  execution 
on  that  Judgment  at  tbe  instance  of  Jones, 
and  tbe  levy  of  the  same  on  May  29,  1S91, 
upon  460,000  bnck,  tbe  property  of  Megrath. 
which  she  alleges  were  of  the  value  of  $2,000; 
that  said  brick  were  advertised  by  the  sheriff 
for  sale  on  her  execution;  that  prior  to  tbe 
time  of  sale,  Jones,  as  her  attorney,  but  with- 
out  her  knowledge  or  consent,  directed  tbe 
sheriff  to  release  the  brick  from  the  levy  of 
the  writ  and  that  the  sheriff  did  so,  and  re- 
turned said  writ  unsatisfied;  that  Jones, 
without  her  knowledge  or  consent  entered 
Into  an  agreement  with  Megrath  whereby 
Megrath,  under  a  bill  of  sale,  delivered  the 
brick  to  Jones,  and  as  a  part  of  tbe  same 
transaction  made  the  agreement  which  is  set 
out  in  tbe  petition  herein.  She  further  al- 
leges that  Jones  topk  possession  of  tbe  brick 
without  her  knowledge  or  consent;  that  said 
brick  were  of  tbe  reasonable  value  of  $2,000; 
that  he  sold  a  part  for  $1,030;  that  a  part 
were  sold  by  Megrath  for  $275,  and  tbe  mon- 
ey turned  over  to  Jones,  and  that  tbe  remaia- 
der  of  the  brick,  of  the  value  of  $700,  were 
used  by  Jones  in  improvmg  his  own  property. 
She  further  alleged  that  Megrath  and  Mc- 
Gough prosecuted  an  appeal  on  tbe  original 
judgment,  and  that  it  was  modified  by  the 
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supreme  court  so  that  the  final  judgment  waa 
for  $861.29  and  costs.  She  further  alleged 
that  she  had  demanded  of  Jones  that  he  pay 
her  the  Talue  of  the  brick,  that  he  apply  the 
proceeds  derived  from  the  sale  of  brick  upon 
her  judgment,  and  that  he  pay  to  her  the 
amonnt  of  the  judgment  and  costs,  tvith  In- 
terest at  8  per  cent,  per  annum  from  the  date 
of  the  judgment;  and  she  prayed  judgment 
against  Jones  for  the  amount  of  the  Megrath- 
McGough  judgment,  with  Interest  at  8  per 
«ent.  per  annum  from  date  thereof.  Jones 
denied  that  he  had  entered  into  the  agree- 
ment with  Megrath  as  attorney  for  Mrs.  Oaff- 
ney,  but  alleged  it  was  solely  for  himself; 
and  he  further  alleged  that  the  agreement  did 
not  prc^rly  and  truly  express  the  agreement 
made  between  McGrath  and  Jones.  Ue  fur- 
ther alleged  that  Mrs.  Gaffney  had  no  inter- 
est in  the  agreement  He  admitted  that  there 
were  407,000  brick,  but  no  more^  and  he  de- 
nied that  they  were  worth  any  more  than 
$1,000.  He  denied  the  sale  of  the  brick  for 
the  sums  alleged  by  the  plaintiff,  and  he  de- 
nied any  improvement  to  his  own  property 
by  the  use  of  the  brickL  He  claimed  that  the 
writ  of  execution  was  released  at  Mrs.  Gafl- 
ney's  request.  It  is  not  necessary  to  set  out 
any  more  of  the  answer.  A  trial  was  bad  in 
the  superior  court  in  the  case,  which  resulted 
in  a  verdict  and  judgment  in  favor  of  Mrs. 
OaETney  against  Jones  for  $820.28.  An  ap- 
peal was  taken  to  this  court  (Gaffney  v. 
Jones,  18  Wash.  311,  51  Pac.  461),  and  the 
judgment  was  affirmed.  Megrath  at  all  times 
claimed  that  the  transfer  of  the  brick  to 
Jones  was  to  secure  the  payment  of  the  Gaff- 
ney judgment  against  him  and  McGoogh  in 
case  the  supreme  court  afflrmed  the  same. 
When  Mrs.  Gaffney  was  fully  informed  of 
the  entire  transaction,  she  assumed  the  same 
position  taken  by  Megrath,  and  brought  the 
suit  referred  to  against  Jones  to  recover  not 
only  the  monej  realized  by  Jones  in  the  sale 
of  a  part  of  the  brick,  but  the  value  of  the 
remainder  of  the  brick,  which  she  alleged 
went  to  improve  the  property  of  Mr.  Jones. 
The  mortgage  on  the  brick,  which  was  prior 
to  the  lien  of  the  execution  of  Mrs.  Gaffney, 
was  for  $437.32,  and  Jones  had  paid  sheriff's 
costs  and  <>ther  costs  on  the  execution, 
amounting  to  something  like  $60;  making  in 
all  about  $500.  In  the  case  of  Gaffney  v. 
Jones,  supra,  the  court  charged  the  jury  as 
follows:  "If  you  believe,  from  a  preponder- 
ance of  the  evidence  in  this  case,  that  the  de- 
fendant, Jones,  has  taken,  sold,  or  otherwise 
disposed  of  any  or  all  of  the  brick  described 
in  the  pleadings,  and  that  the  value  of  such 
brick,  if  any,  at  the  time  they  were  acquired 
by  the  defendant,  exceeds  the  sum  of  $500.20, 
then  you  will  find  a  verdict  for  the  plaintiff 
against  the  defendant  for  the  amount  of  such 
excess:  provided,  however,  that  you  will  not 
find  for  the  plaintiff  in  a  sum  greater  than 
$896.29,  with  interest  thereon  at  eight  per 
rent,  per  annum  from  May  26,  ISdi,  to  this 
time.    Should  you  find,  from  a  preponderance 


of  the  evidence  in  this  cause,  that  there  was 
no  such  excess,  you  will  find  a  verdict  for 
the  defendant."  The  court,  in  d^vering  its 
opinion,  speaking  of  the  bill  of  sale  and 
agreement  set  out  in  the  petition,  says:  "It 
is  true  that  in  this  bill  of  sale,  or  agreement, 
or  whatever  it  may  be  called,  between  the 
appellant  and  Megrath,  it  is  stated  that  un- 
der certain  conditions  the  proceeds  of  the 
brick  are  to  be  applied  upon  the  judgment 
of  Mrs.  Gaffney;  and,  if  this  plan  had  been 
carried  out,  and  the  appellant  had  receivea 
the  brick  for  the  respondent's  use  and  benefit, 
and  sold  them  as  her  agent  or  trustee,  then 
an  accounting  would  be  required,  and  he 
would  be  responsible  only  for  what  he  re- 
ceived for  the  brick.  But  the  whole  record 
shows  that  the  appellant  treated  these  brick, 
after  he  bought  them  of  Megrath,  as  his  own, 
and  that  he  eliminated  the  respondent's  in- 
terest from  them  entirely.  In  fact,  he  frank- 
ly testifies  that  he  did  not  consider  that  Mrs. 
Gaffney  had  any  interest  in  the  deal,  and 
that  the  purchase  of  the  brick  was  his  deal. 
This  being  admitted,  and  it  l>eing  true,  as 
we  think,  that  the  respondent  waa  deprived 
of  the  right  she  had  in  the  brick  by  the  action 
of  the  appellant,  there  was  nothing  left  for 
the  Jury  to  determine  but  the  amoimt  of  dam- 
ages under  the  instruction  of  the  court" 
After  Jones  came  into  possession  of  the 
brick,  he  disavowed  his  agency.  The  dis- 
avowal made  him  none  the  less  an  agent  un- 
der the  agreement  His  principal  treated  this 
disavowal  and  the  subsequent  sale  of  the 
brick  on  his  own  behalf  as  a  wrongful  con- 
version of  the  brl(^  by  Jones,  and  she  then 
sued  him  toe  their  value  to  the  extent  of 
her  demand  against  Megrath,  and  thereby 
made  the  agent's  acts  in  entering  into  the 
agreement  her  own  acts.  Mrs.  Gaffney  is 
certainly  estopped  by  her  suit  against  Jones 
from  denying  that  Jones  received  the  brick 
in  her  Interest,  for  her  benefit  and  as  her 
agent  She  claimed  In  that  suit  that  what- 
ever Jones  did  about  the  brick  he  did  as  her 
attorney,  but  without  her  knowledge  or  con- 
sent Section  4766,  2  Ballinger's  Ann.  Codes 
&  St(  reads  as  follows:  "An  attorney  and 
counsellor  has  authority,—!.  To  bind  his  cli- 
ent in  any  of  the  proceedings  in  an  action  or 
special  proceeding  by  his  agreement  duly 
made,  or  entered  upon  the  minutes  of  the 
court;  but  the  court  shall  disregard  all  agree- 
ments and  stipulations  in  relation  to  the  con- 
duct of  or  any  of  the  proceedings  in  an  ac- 
tion or  special  proceeding,  unless  such  agree- 
ment or  stipulation  be  made  in  open  court, 
or  in  presence  of  the  clerk,  and  entered  in 
the  minutes  by  him,  or  signed  by  the  party 
against  whom  the  same  is  alleged,  or  his  at- 
torney. 2.  To  receive  money  claimed  by  his 
client  in  an  action  or  special  proceeding  dur- 
ing the  pendency  thereof,  or  after  judgment 
upon  the  payment  thereof  and  not  otherwise, 
to  discharge  the  same  or  acknowledge  satis- 
faction of  the  judgment.  3.  This  section 
shall  not  prevent  a  party  employing  a  new 
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attorney,  or  from  issuing  an  execution  upon 
a  judgment,  or  from  taking  other  proceedings 
prescribed  by  statute  for  its  enforcement." 
Counsel  for  respondent  claims  that  under  this 
section  Jones  had  no  authority  to  receive  the 
brick  in  payment  of  the  Judgment  of  Mrs. 
Gaffney  against  Megratb  and  McGough. 
There  is  no  doubt  that  Mrs.  GafCney  herself 
could  have  entered  into  the  arrangement  that 
Jones  entered  Into  with  Megrath.  And  while 
it  may  be  conceded  that  under  the  limited 
power  given  to  an  attorney  by  the  statute  he 
could  not  make  such  an  agreement  so  as  to 
bind  his  client,  yet,  if  he  did  make  such  an 
agreement,  and  it  was  afterwards  ratified  by 
his  client.  It  would  be  as  binding  on  the 
client  as  if  made  by  the  client  in  the  first 
instance.  By  ratifying  the  unauthorized  act, 
the  principal  assumes  and  adopts  it  as  his 
own.  This  adoption  extends  to  the  whole  of 
the  act.  It  goes  back  to  its  inception,  and 
continues  to  its  legitimate  end.  The  ratifica- 
tion operates  ui>on  the  act  ratified  precisely 
as  though  the  authority  to  do  the  act  had 
been  previously  given.  The  principal  can- 
not avail  himself  of  the  benefit  of  the  act, 
and  repudiate  its  obligations.  Having,  with 
full  Imowledge  of  all  the  material  facts,  rati- 
fied, either  expressly  or  impliedly,  the  act  as- 
sumed to  be  done  in  his  behalf,  he  thence- 
forward stands  responsible  for  the  whole  of 
it  to  the  full  extent  to  which  the  agent'  as- 
sumed to  act,  and  he  must  abide  by  it  wheth- 
er the  act  be  a  contract  or  a  tort,  and  whether 
it  results  to  his  advantage  or  detriment. 
Mechem,  Ag.  §  167.  The  methods  by  which 
a  ratification  may  be  effected  are  as  numer- 
ous and  as  various  as  the  complex  dealings 
of  human  life.  Id.  §  149.  When  the  principal 
knowingly  accepts  of  security  taken  by  an 
agent  in  pursuance  of  an  arrangement  made 
with  the  debtor,  the  arrangement  so  made 
will  be  deemed  to  be  ratified.  Keeler  v.  Salis- 
bury, 33  N.  Y.  648. 

In  the  case  at  bar  the  principal  treated  the 
bill  of  sale  and  agreement  between  Megrath 
and  Jones  as  transferring  the  brick  to  her 
agent  for  her  benefit,  and,  the  agent  having 
failed  to  account  to  her  for  them,  she  sued 
him  for  their  value  to  the  extent  of  her  in- 
terest in  them,  and  this  was  a  prima  facie 
ratification  of  the  acts  of  the  agent  in  re- 
ceiving them  from  Megrath  under  the  agree- 
ment heretofore  referred  to.  Where  an 
agent  without  authority  had  consigned  his 
principal's  goods  for  sale,  and  the  principal 
brought  an  action  against  the  agent  for  the 
price  and  value  of  the  goods  so  consigned, 
it  was  held  to  be  a  prima  facie  ratification  of 
the  consignment  Frank  v.  Jenkins,  22  Ohio 
St.  697.  Megrath  at  all  times  claimed  that 
the  delivery  of  the  brick  to  Jones  was  for 
Mrs.  GafFney's  benefit  in  case  her  judgment 
against  him  and  McGough  was  affirmed. 
Mrs.  Gaffney  knew  this  before  she  brought 
suit  against  Jones.  Had  she  declined  to  rat- 
ify the  agreement,  Megrath  would  have  been 
at  once  in  a  position  to  have  brought  suit 


against  Jones  for  the  value  of  the  brick.  By 
her  suit  against  Jones  she  made  her  election, 
and  justice  requires  that  she  should  adhere 
to  it  It  Is  a  well-settled  rule  of  law  that 
where  there  exists  an  election  between  in- 
consistent remedies,  a  party  is  confined  to 
the  remedy  which  he  first  adopts.  Roder- 
mund  V.  Clark,  46  N.  T.  354;  Morris  v.  Rex- 
ford,  18  N.  T.  552;  Brown  v.  littlefleld,  U 
Wend.  467;  MoUer  v.  Tuska,  87  N.  Y.  166; 
Hanly  v.  Kelly,  62  Cal.  155;  Hanchett  v. 
Distillery  Co.,  15  111.  App.  57.  In  Rodermund 
V.  Clark,  supra,  the  defendant,  Clark,  who 
was  the  sole  owner  of  a  sloop,  sold  an  undi- 
vided one-half  of  her  to  Ward,  and  agreed  to 
put  him  in  possession  of  the  vessel  in  the 
spring  of  1863,  and  afterwards  delivered  pos- 
session of  the  sloop  to  Ward  as  part  owner 
and  as  captain,  and  Ward  had  possession  of 
her  from  that  time  until  the  winter  of  1865- 
66,  and  navigated  her  for  the  Joint  benefit 
of  himself  and  Olark.  During  the  winter  of 
1865-66  the  vessel  was  laid  up.  On  the  10th 
of  February,  Clark,  having  previously  ad- 
vertised her  for  sale,  sold  the  entire  vessel 
at  public  auction,  "^ard  forbade  the  sale 
of  his  half.  At  the  time  of  the  sale  the 
sloop  could  not  be  removed,  being  Inclosed 
in  the  ice.  She  remained  there  until  the 
opening  of  navigation,  when  Ward  com- 
menced to  run  her  again.  After  making  two 
trips  with  her,  the  purchaser  at  the  sale  com- 
menced an  action  against  him  to  recover  pos- 
session of  the  sloop,  and  she  was  seized  by 
the  sheriff.  Ward  gave  a  counter  bond,  and 
she  was  redelivered  to  him.  So  far  as  the 
records  of  the  custom  house  showed,  the 
title  to  the  entire  vessel  was  in  Clark.  Aft- 
erwards the  purchaser  libeled  the  sloop  as 
owner  in  the  United  States  district  court 
claiming  her  under  bis  purchase  from  Clark, 
and  she  was  setaied  by  the  marshal,  and  tak- 
en from  Ward.  The  purchaser  obtained  a 
judgment  in  that  proceeding  by  default  and 
the  marshal  delivered  the  sloop  to  him.  The 
default  was  afterwards  opened,  bnt  the  pur- 
chaser retained  the  sloop,  and  she  never 
came  back  to  the  possession  of  either  Ward 
or  the  plaintiff.  Ward  gave  the  plaintiff  au 
assignment  of  all  his  interest  in  the  vessel, 
and  of  all  causes  of  action  against  Clark  for 
selling  the  sloop,  and  the  plaintiff  sued  dark 
to  recover  damages  for  the  conversion  of 
Ward's  half  Interest  in  the  sloop.  The  court 
says:  "When,  then,  the  defendant  after- 
wards sold  the  wholeof  the  sloop  to  Malcolm, 
Ignoring  the  rights  in  her  of  Ward,  his  act 
authorized  Ward  to  sue  for  a  conversion  of 
the  property,  *  •  •  and  this  although  the 
sloop  was  not  put  beyond  the  reach  of  Ward. 
•    •    •    Ward  then  had  two  courses,  either 

i  of  which  he  might  pursue:  He  could  sue 
the  defendant  for  the  conversion,  or  he  could 

I  assert  his  right  of  possession  by  keeping  a 
permanent  possession,  or  regaining  posses- 
sion if  it  was  interrupted.  The  effectually 
taking  of  either  of  these  two  courses  pre- 
cluded him  from  taking  the  other.    •    •    • 
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Ward  had  taken  his  position.  He  had  chos- 
en to  assert,  and  to  act  upon  the  assertion, 
that  the  defendant  had  no  right  to  sell  the 
whole  of  the  sloop,  and  that  his  attempt  to 
•Ao  80  bad  not  devested,  and  should  not  de- 
vest, the  Interest  of  Ward  in  her.  In  our 
Judgment,  he  had  then  gone  so  far  as  that 
he  could  not  afterwards  entirely  change  his 
position,  and  that  neither  he  nor  the  plain- 
tiff,  his  assignee,  recognizing  the  act  of  the 
defendant  as  having  worked  the  destruc- 
tion of  Us  half  of  the  sloop,  could  yield  to 
the  claim  of  Malcolm,  asserted  in  the  action 
In  the  United  States  court,  submit  to  the 
seizure  In  the  behalf  of  Malcolm  of  the  ves- 
sel In  that  action,  and  then  have  a  right  of 
.action  against  the  defendant  for  the  conver- 
sion. The  mode  Ward  bad  first  chosen  had, 
until  then,  been  effectual  to  preserve  to  him 
Ills  property  and  the  possession  of  It;  and 
when  that  was  Interfered  with  by  Malcolm 
in  his  suit  In  the  United  States  court  it  was 
the  duty  ot  Ward  and  the  plaintiff  not  to 
abandon  the  property,  but  to  persist  in  a  de- 
fense of  his  right  Where  there  exists  an 
.election  between  Inconsistent  remedies,  the 
party  is  confined  to  the  remedy  which  he 
:flrst  prefers  and  adopts.  The  remedies  are 
not  concurrent,  and,  the  choice  between,  them 
being  once  made,  the  right  to  follow  the 
other  is  forever  gone.  *  •  •  Any  decisive 
act  of  the  party  with  knowledge  of  his  rights 
4ind  of  the  fact  determines  bis  election  In  the 
case  of  conflicting  and  Inconsistent  reme- 
dies." Morris  v.  Rezford,  supra,  was  an  ac- 
tion of  assumpsit  for  goods  sold  and  deliver- 
ed. It  was  shown  that  after  the  sale  and  de- 
livery of  the  goods  the  plaintiff  had  brought 
two  actions  of  replevin  for  the  recovery  ot 
their  possession  for  failure  to  pay  the  pur- 
chase price.  Held  a  dlsaflarmance  of  the 
sale,  and  evidence  in  bar  of  a  subsequent 
action  for  the  purchase  money.  The  court 
says:  "The  law  tolerates  no  such  absurdity 
.as  a  seizure  of  goods  by  a  person  claiming 
that  he  has  never  sold  them,  and  an  action 
by  the  same  person,  founded  on  the  sale  and 
delivery  of  the  same  goods,  for  the  recovery 
■ot  the  price.  In  peculiar  circumstances  a 
party  may  take  either  one  of  these  courses, 
but,  having  rightfully  made  his  choice,  the 
right  to  follow  the  other  is  extinct  and 
gone."  It  might  well  be  said  in  the  case  at 
liar  that  the  law  would  tolerate  no  such  ab- 
surdity as  the  recovery  of  a  Judgment  by 
Mrs.  Gaffney  against  her  attorney,  Jones, 
-upon  a  claim  that  Jones,  as  her  attorney,  had 
received  from  Megrath,  her  judgment  debt- 
or, payment  of  her  Judgment,  and  the  sub- 
sequent enforcement  by  her  of  her  Judgment 
against  Megrath  upon  the  claim  that  the 
transactions  between  Megrath  and  Jones 
were  unauthorized  In  law  or  in  fact  In 
Hanly  v.  Kelly,  supra.  It  appeared  that  In  a 
former  action  between  the  plaintiff  and  the 
defendant,  James  Kelly,  the  plaintiff  had  al- 
leged the  deposit  with  Kelly,  In  trust,  of  the 
«um  of  IQOO,  to  be  returned  upon  demand. 


and  that  demand  had  been  made  and  refus- 
ed. In  that  action  be  recovered  judgment 
against  Kelly  for  the  sum  of  $600,  with  In- 
terest and  costs.  In  this  action  be  pleaded 
this  judgment  and  its  nonpayment  and 
averred  that  the  said  sum  of  $600  of  trust 
money  had  been  Invested  by  Kelly  in  part 
payment  of  a  lot  of  land  on  which  be  bad 
afterwards  filed  a  declaration  of  homestead. 
He  asked  that  a  trust  be  established  in  his 
favor  for  an  Interest  in  the  land  equal  to  the 
proportion  which  the  $600  bore  to  the  whole 
purchase  price.  The  trial  court  sustained 
demurrers  to  the  complaint,  and  the  appel- 
late court  said:  "The  demurrer  to  the  third 
amended  complaint  was  properly  sustained. 
•  •  ♦  For  aught  that  appears,  the  Invest- 
ment was  made  with  full  knowledge  on  the 
part  of  plaintiff  before  the  action  was 
brought  to  recover  the  amount  deposited, 
with  interest,  which  resulted  in  the  Judg- 
ment at  law;  and  facts  are  alleged  showing 
that  plaintiff  had  complete  Information  with 
respect  to  the  amount  and  condition  of  the 
trust  fund.  Under  such  circumstances  plain- 
tiff must  be  held  to  have  elected  his  remedy 
at  law,  and  to  be  estopped  from  pursuing 
in  equity  the  fund  into  the  homestead."  In 
Hanchett  v.  'Distillery  Co.,  supra,  it  is  said: 
"Where  one  purchases  goods  upon  false  rep- 
resentations as  to  his  financial  ability,  and 
the  vendor.  In  reliance  upon  such  representa- 
tions, makes  a  sale,  such  a  sale  Is  voidable 
at  the  option  of  the  vendor,  and  he  may  ei- 
ther rescind  the  contract  and  sue  to  recover 
back  the  goods,  or  he  may  sue  for  the  pur- 
chase money  according  to  the  contract  of 
purchase.  But  a  suit  brought  by  the  vendor 
against  the  vendee  for  the  price  of  the  goods 
with  knowledge  of  the  fraud  by  which  the 
sale  was  effected  affirms  the  sale,  and  he 
cannot  thereafter  rescind  the  same.  The 
election  to  rescind  or  not  rescind,  being  once 
made,  is  final  and  conclusive."  Where  two 
inconsistent  remedies  are  open,  an  election 
to  pursue  one  estops  a  party  from  thereafter 
pursuing  the  other.  Button  v.  Trader  (Mich.) 
42  N.  W.  834;  Connihan  v.  Thompson,  111 
Mass.  270;  Washburn  v.  Insurance  Co.,  114 
Mass.  175;  Black  v.  Miller  (Mich.)  42  N.  W. 
837;  Thomas  v.  Joslyn  (Minn.)  29  N.  W.  344; 
Stelnbach  v.  Insurance  Co.,  77  N.  Y.  498; 
Seanor  v.  McLaughlin  (Pa.  Sup.)  30  Atl.  717; 
Rogers  v.  Green,  35  Tex.  730;  Arbuckle  v. 
Hawks,  20  Vt  638.  In  Stelnbach  v.  Insur- 
ance Co.,  supra,  the  plaintiff  had  brought  an 
action  in  the  state  of  Maryland  upon  a  pol- 
icy of  fire  insurance,  which  action  had  been 
removed  to  the  United  States  circuit  court, 
in  which  court  be  was  defeated  upon  the 
ground  that  there  had  been  a  breach  of  a 
condition  of  the  policy  prohibiting  the  keep- 
ing of  fireworks.  Afterwards  he  brought 
this  action  in  the  New  York  court  asking  a 
reformation  of  the  policy  by  inserting  there- 
in a  permission  to  keep  fireworks,  on  the 
ground  that  said  permission  was  omitted 
from  the  policy  by  mistake,  and  to  recover 
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upon  the  policy  as  thus  reformed.  The  court 
said:  "»  •  •  The  plaintiff,  having  elect- 
ed to  sue  upon  the  contract  as  It  was,  and 
been  defeated,  Is  bound  by  that  election,  and 
cannot  now  maintain  this  action  to  reform 
the  contract"  The  institution  of  a  suit  Is 
such  a  decisive  act  as  to  determine  au  elec- 
tion. Connlhan  v.  Thompson,  111  Mass.  270; 
Butler  V.  Hildreth,  5  Mete.  (Mass.)  49;  Kim- 
ball y.  Cunningham,  4  Mass.  502;  Washburn 
y.  Insurance  Oo.,  114  Mass.  175;  Thompson 
y.  Howard,  31  Mich.  308;  Kenyon  y.  Wood- 
ruff, 33  Mich.  310.  Conceding  that  the  acts 
of  Jones  were  wholly  unauthorized,  the 
plaintiff  ratified  them  by  bringing  her  action 
against  him.  Knowiton  v.  School  CSty  of 
Logansport,  75  Ind.  103;  Kyser  v.  Wells,  60 
Ind.  261;  Eadle  v.  Ashbaugh,  44  Iowa,  519; 
First- Parish  In  Sutton  y.  Cole,  3  Pick.  232; 
Meyer  v.  Morgan,  24  Am.  Rep.  017;  Walker 
y.  Railroad  Co.,  34  Miss.  245;  Bank  v.  Con- 
rey,  28  Miss.  667;  Corser  y.  Paul,  77  Am. 
Dec.  753;  Benson  y.  Liggett,  78  Ind.  452.  In 
Knowiton  y.  School  City  of  Logansport,  su- 
pra, it  was  decided  In  the  action  for  con- 
version that  plaintiff,  by  suing,  ratified  the 
defendant's  act  in  making  collection  of  money 
for  plaintiff.  Why  is  It  not  equally  clear  that 
In  suing  Jones  for  the  value  of  the  brick  Mrs. 
Gaffney  ratified  his  action  in  receiving  them 
from  Megrath  to  the  extent  of  making  his  act 
in  taking  tliem  and  agreeing  to  account  for 
the  proceeds  of  their  sales  her  act,  thus  mak- 
ing her  answerable  to  Megrath  for  the  value 
of  the  brick  by  reason  of  Jones'  breach  of 
trust,  which  trust  she  had  elected  to  declare 
was  assumed  by  blm  for  her  benefit? 

As  to  the  value  of  the  brick  received  by 
Jones  under  the  agreement:  The  quantity 
was  about  407,000.  In  the  suit  of  Gaffney 
V.  Jones,  supra,  the  Jury  found,  in  effect, 
that  the  value  of  the  brick  was  1829.20  in  ex- 
cess of  $500.20.  That  would  make  the  value, 
according  to  the  verdict  of  the  jury  under 
the  instructions  of  the  court,  $1,329.48.  But 
It  must  be  remembered  that  Megrath  was 
not  a  party  to  that  action,  and  it  is  open  for 
him  in  this  proceeding  to  prove  the  value  of 
the  brick.  His  evidence  is  all  there  is  In 
the  case  as  to  value,  unless  the  testimony  of 
Mr.  Jones  as  to  what  he  sold  the  brick  for 
may  be  considered  In  that  connection.  Mr. 
Megrath  puts  the  value  of  the  brick  at  $1,- 
723.50.  Mr.  Jones  says  be  sold  the  brick  for 
$1,000  to  Mrs.  Judd,  a  client  of  his,  because 
he  was  in  need  of  money;  but  he  shows  that 
he  received  In  cash  for  Mrs.  Judd  from  oth- 
ers to  whom  he  sold  for  her  about  $1,132.30. 
and,  in  addition  to  that,  124,700  of  the  brick 
went  into  Mrs.  Judd's  house  at  Ballard. 
The  evidence  shows  that  these  brick  were 
worth  from  $4  to  $4.50  per  1,000  at  the  least 
Taking  the  testimony  all  together,  it  is  clear 
to  us  that  tlie  brick,  when  delivered  to  Jones, 
were  worth  more  than  enough  to  pay  the 
mortgage  on  them,  the  costs  assumed  by 
Mr.  Jones,  and  the  Judgment  of  Gaffney 
against  Megrath  and  McGougb,  au  finally  de- 


termined by  this  court  Tbat  being  the  case, 
from  our  view  of  the  law  as  herein  express- 
ed the  respondent's  judgment  against  Me- 
grath and  McGough  has  been  fully  satisfied. 
The  writ  of  garnishment  against  the  Stand- 
ard Furniture  Company  on  that  judgment 
was  improvldently  issued.  The  judgment  of 
the  court  below  against  the  Standard  Furni- 
ture Company  and  In  favor  of  the  respond- 
ent is  therefore  reversed.  It  is  further  or- 
dered that  said  writ  of  garnishment  be 
quashed  and  set  aside,  and  that  the  appel- 
lants recover  their  costs  herein. 

DUNBAR,  C.  J.,  and  FULLBETON,  BEA- 
YIS,  and  AND£RS.  JJ..  concur. 


(.13  Waah.  673) 

CROSS  et  al.  y.  CROSS  et  al. 

(Supreme  Court  of  Washington.     Jan.  8, 
1901.) 

WILLS-CONSTRUCTION-UNCKRTAINTT  OF  IN- 
TENT. 

Ah  illiterate  testator,  drawing  hia  own 
will,  first  distinctly  devised  $1,000  to  his  wife. 
If  livinK,  and  $300  each  to  grauddaughten 
named,  if  living,  "and,  if  not  Uving,  to  their 
heirs,  if  any,  living,  and,  if  none  living,  it  shall 
fall  to  the  following  named  heirs,"  naming 
them,  but  not  Indading  the  wife  or  grandchil- 
dren before  mentioned.  He  then  concluded. 
"I  also  appoint  the  above-named  heirs  to  choose 
their  own  executor."  Held,  that  his  intent  be- 
yond the  bequests  was  not  ascertainable,  and 
that  as  to  the  residue  of  his  property  he  died 
intestate. 

Appeal  from  superior  court,  Columbia  coun- 
ty;  Thomas  H.  Brents,  Judge. 

Petition  by  Lemira  Cross  and  others 
against  Solomon  Cross  and  others  for  the 
construction  of  a  will.  Petitioners  appeal 
from  the  decree.    Reversed,  with  directions. 

Will  H.  Fonts,  for  appellant  Mohmdro. 
Edmistoh  &  Miller,  for  appellant  Lemira 
Cross.  Sturdevant  &  Brown,  for  respond- 
ents. 


REAVIS,  J.     This  suit  Involves  tbe  con- 
struction of  tbe  following  will: 

"I  M.  Cross,  sr.  of  Dayton  Co  of  Columbia 

Washlngtoa  Territory 
piling  up  a  farmers'Eamlngs. 
Make  this  my  last  will. 
I  give  devise  bequeath  my  estate  and 
property  Real  and  Personal  as  follows 

that  is  to  say  after  my  debts  and 
Funeral  expenses  is  all  paid 
I  bequeath  to  my  wife  if  living 
first  one  thousand,  1000,  Dollars, 
and  to  Malvlna  Miller  Louisa  Donalson 
and  Lively  Fuller  all  the  Daughters  of 
Zepaniah  Deceased  three  300  hundred 
Dollars  each  if  living  and  If  not  Uving 
to  their  heirs  if  any  living 

and  if  none  Uving 
it  shall  fall  to  the  following  named 
heirs  of  the  said  M.  Cross,  sr.  if  living 
and  if  not  Uving   their  propotlouable  part 
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to  be  divided  equally  among  their  Lawful 
heirs,  to  wltt. 

W.  X.  Cross,  Luclnda  Crall. 
SolomoD  Cross,  James  H.  Cross. 
Mary  E.  Vallen,  and  M.  Cross,  Jr. 
I  also  appoint  the  above  named  heirs 
to  choose  their  own  Executor 
in  witness  whereof  I  have  signed  and 
sealed  and  Published  and  declared  this 

Last  will 
instrament  as  my^\  at  Dayton  Columbia 
County  Washington  Territory. 
Signed  and  Sealed.    M.  Cross  sr.  (eal) 
this  the  27th  day  of  Dec.  1887 
this  said  will  dated  at  Dayton 
Columbia  Co  Washington,  Territory 
on  tills  the  27  day  of  December  1887  signed 
and  sealed  this  instrument  and  pttblished 
and  declared  the  same  as  and  for  his  last 
will  and  we  at  his  request  and  in  his 
presence  and  in  the  presence  of  each  other 
hereunto  written  our  names  as 
subscribing  witnesses. 

••D.  C.  Guernsey. 

"F.  W.  Guernsey." 

The  Bui>erior  court  construed  the  testator's 
Intention  to  devise  to  the  wife,  I^mlra  Cross, 
$1,000,  and  to  Lively  Fuller,  Melvina  Miller, 
and  Louisa  Donolson  the  sum  of  $300  each, 
and  all  the  rest,  residue,  and  remainder  of 
the  estate  to  Solomon  Cross,  W;  N.  Cross, 
James  H.  Cross,  M.  Cross,  Jr.,  Luclnda  Crall, 
and  Mary  E.  Vallen,  share  and  share  alike, 
and  made  the  order  of  distribution  In  ac- 
cordance with  such  construction.  The  per- 
sons mentioned  in  the  will  were  all  living 
at  the  death  of  the  deceased.  The  deceased 
and  Lemira  Cross  were  married  In  1884. 
The  will  was  executed  in  1887.  There  was 
no  issue  of  the  marriage,  but  each  had  chil- 
dren by  former  marriages,  all  of  whom  were 
of  age,  and  living  separate  and  apart  from 
their  parents.  The  testator  died  in  Septem- 
ber, 1896.  The  will  is  entirely  in  his  hand- 
writing, and  the  estate  left  Is  of  the  value 
of  $40,000.  The  "Zepanlah  deceased"  men- 
tioned In  the  will  was  the  son  of  the  testator, 
and  the  three  daughters  of  "Zepanlah"  are 
the  granddaughters  of  the  testator.  Some 
testimony  was  heard  by  the  court,  which 
tended  to  show  that  deceased  was  careful 
and  prudent  in  his  business  transactions,  and 
that  the  relations  existing  between  deceased 
and  his  family  and  that  of  uis  wife  were 
friendly.  The  opinion  of  the  learned  Judge 
of  the  8ui>erlor  court  is  included  In  the  rec- 
ord, and  It  may  be  conceded  that  some  of 
the  authorities  mentioned  go  to  the  extent 
of  supporting  the  conclusion  of  the  court,  or 
rather  supporting  the  proposition  that  the 
coort  must  find  the  testator's  Intent  to  devise 
his  estate  differently  from  the  distribution 
made  by  the  statute  of  descents;  and  coun- 
sel for  respondents  have  cited  many  cases  il- 
lustrating the  application  of  the  accepted 
canons  for  the  interpretation  of  wills.  There 
is  no  substantial  controversy  In  the  author- 
ized rules  for  the  intepretation  of  wills. 
63P.-n34 


Our  statute  (section  4614,  Balllnger's  Codes 
&  St.)  declares:  "All  courts  and  others  con- 
cerned. In  the  execution  of  last  wills  shall 
have  due  regard  to  the  direction  of  the  will, 
and  the  true  intent  and  meaning  of  the  tes- 
tator, in  all  matters  brought  before  them." 
It  is  true  that,  in  the  interpretation  of  the 
will,  words,  phrases,  or  sentences  may  be 
transposed,  and  may  be  added  to  or  taken 
from  the  will,  when  It  becomes  necessary 
In  order  to  find  the  true  Intent  and  meaning 
of  the  testator,  and  to  carry  that  intent  and 
meaning  Into  effect.  It  Is  also  true  that  the 
presumption  exists  ttiat  the  testator  devises 
his  whole  estate  when  he  makes  his  will; 
and  we  think  the  language  of  the  will  under 
consideration  Indicates  that  the  testator  had 
in  mind  the  disposition  of  his  entire  estate. 
The  case  of  Murphy  v.  Carlin,  113  Mo.  112, 
20  S.  W.  786,  cited  by  re^Kjndents,  states  the 
principle  very  well:  "The  true  Intent  and 
meaning  of  the  testator  can  be  best  ascer- 
tained by  the  courts  and  those  concerned  In 
the  execution  of  wills  by  putting  themselves, 
so  far  as  may  be,  in  the  place  of  the  testator, 
and  reading  all  his  directions  therein  con- 
tained in  the  light  of  his  environment  at  the 
time  it  was  made."  There  are  also  other 
principles  which  are  present  at  the  construc- 
tion of  a  will.  As  said  In  Wilkins  v.  Allen, 
IS  How.  385,  15  L.  Bd.  396:  "The  rule  of 
law  gives  the  estate  to  the  heir  unless  the 
will  takes  it  from  him,  and  In  order  to  take 
it  from  him  It  must  give  it  to  some  other 
person."  It  Is  urged  by  counsel  for  the  re- 
spondents that  the  pronoun  "it"  in  the  sev- 
enteenth line  of  the  will  should  have  for  its 
antecedent  "estate";  that  the  disposition  of 
$1,000  to  the  wife  and  $300  each  to  the 
granddaughters,  being  specific  bequests  to 
the  heirs  mentioned,  allows  the  Inference 
that  the  other  six  children  of  the  deceased 
mentioned  should  take  the  residue  of  the 
estate;  that  the  pronotm  should  be  taken 
apart  from  its  grammatical  significance,  be- 
cause the  testator's  language  Indicates  that 
he  was  illiterate,  and  had  not  an  accurate 
knowledge  of  the  use  of  words  and  the  con- 
struction of  sentences.  It  is  conceded  that 
the  antecedent  of  the  pronoun  "it"  in  its 
logical  connection  would  be  the  $900  devised 
to  the  three  granddaughters,  but,  If  the  ante- 
cedent of  the  pronoun,  according  to  the  con- 
jecture of  counsel,  is  the  estate,  then  a  fair 
conjecture  might  be  that  a  contingency  was 
In  the  contemplation  of  the  testator;  that  Is, 
if  the  wife  and  granddaughters  nor  their 
heirs  were  living  at  the  death  of  the  testator, 
the  whole  estate  would  go  to  the  six  children 
mentioned  In  the  last  clause.  But  such  pro- 
vision would  take  care  of  only  the  $1,000 
devised  to  the  wife  and  the  $900  to  the  three 
grandchildren;  for  the  residue  of  the  estate 
on  the  demise  of  the  persons  mentioned 
would,  under  the  law,  pass  to  the  six  chil- 
dren. But,  In  the  contingency  that  some  of 
them  were  living  at  the  time  of  his  death, 
there  Is  nothing  said  of  any  portion  of  the 
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estate  other  than  the  $1,900  which  was 
carved  out.  It  was  said  in  Wright  v.  Hicks, 
12  6a.  155:  "111  the  absence  of  anything  in 
the  will  t<A  ine  contrary,  the  presumption  is 
that  the  ancestor  Intended  that  his  property 
should  go  where  the  law  carries  It,  which  Is 
supposed  to  be  the  channel  of  natural  de- 
scent. To  Interrupt  or  disturb  this  descent 
or  direct  it  in  a  different  course  should  re- 
quire plain  words  to  that  effect."  Mr.  Jar- 
man,  In  his  work  on  Wills  (page  405),  says: 
"The  heir  Is  not  to  be  disinherited  unless 
by  express  words  or  by  necessary  implica- 
tion, and  that  Implication  has  been  defined 
to  be  such  a  strong  probability  that  an  in- 
tention to  the  contrary  cannot  be  supposed." 
The  testator  seems  to  have  followed  one 
thought  in  his  devise.  That  was  to  bequeath 
to  his  wife  and  the  three  grandchildren.  The 
$1,900  Is  carved  out,  and  specifically  disposed 
of,  even  to  the  contemplation  of  the  residuary 
legatees.  No  mention  or  Intimation  of  any 
other  portion  of  the  estate  is  specified.  We 
fully  realize  the  duty  of  the  court  to  dili- 
gently inquire  Into  the  words  of  the  will, 
and  the  environment  of  the  testator.  If  those 
words  are  not  clear,  to  determine  his  inten- 
tion; and  that  such  Intention,  when  ascer- 
tained, must  be  given  effect.  But  the  court 
ought  not  to  make  a  will;  and  while  the  In- 
ference, as  stated,  Is  that  the  testator  in- 
tended to  devise  his  whole  estate,  it  is  equal- 
ly necessary  that  the  persons  to  whom  It  is 
devised  should  be  Indicated.  We  cannot, 
from  this  will,  gather  such  intention.  It 
would  be  mere  conjecture.  It  would  be  the 
direction  of  the  court,  rather  than  that  of 
the  testator.  It  may  be  well  to  consider 
that  in  this  state  nonintervention  wills  are 
not  Infrequently  executed,  and  powers  given 
to  executors,  so  that  the  administration  may 
not  be  within  the  probate  court  The  nat- 
ural and  ordinary  distribution  of  the  estate 
is  according  to  the  statute  of  descents,  and 
the  presumption  that  the  execution  of  a  will 
meant  that  the  testator  intended  to  devise  his 
estate  to  other  than  the  heir  probably  had 
greater  force  In  ancient  times,  when  the  In- 
equality of  the  larger  inheritance  of  the  heir 
was  recognized.  Here  the  testator  seems  to 
have  distinctly  devised  $1,000  to  his  wife 
and  $300  each  to  his  granddaughters,  and  ei- 
ther to  have  been  satisfied  with  the  lawful 
-distribution  of  the  residue,  or  to  have  omit- 
ted any  further  reference  to  it.  At  any  rate, 
there  Is  no  intelligible  designation  of  the  ob- 
jects of  further  bounty,  and,  as  has  been 
observed,  the  court  cannot  enter  Into  the 
£eld  of  conjecture,  and  Itself  determine  who 
should  take  the  estate.  The  cause  is  re- 
versed, with  direction  to  the  superior  court 
to  distribute  the  estate  as  follows:  $1,000 
to  the  wife,  $300  each  to  the  granddaugh- 
ters, and  the  residue  of  the  estate  to  the 
heirs  according  to  the  law  of  descents. 

DUNBAR,  C.  J.,  and  ANDERS  and  FUI.r 
liERTON,  JJ.,  concur. 


(23  Wash.  706) 
GRAY'S  "HARBOR  00.  ▼.  DRUMM  et  al. 

(Supreme  Court  of  Washington.     Jan.   4, 
1901.) 

PUBLIC  LANDS— ADVERSE  CLAIM— FINDING  BY 
LAND    OFFICE— CONCLUSIVENESS. 

Plaintiff's  grantor,  the  Northern  Pacific 
Railway  C^onipany,  claimed  indemnity  lands  in 
1885,  under  16  Stat.  379,  providing  that  such 
company  might  have  such  indemnity  lands  in 
the  event  of  there  not  being  at  the  final  loca- 
tion of  the  road  the  amount  of  lands  granted 
by  congress  to  the  company;  and  a  patent  is- 
sued therefor  in  1895,  a  part  of  which  were 
sold  to  piaintitE.  Defendants,  in  1S90,  settled 
on  the  lands  afterwards  sold  to  plaintiff,  ap- 
plying to  enter  them  as  a  homestead,  which 
application  was  held,  for  the  consideration  of 
the  claim  of  the  railroad  to  such  premises  as 
indemnity  lands.  In  1896,  after  defendants 
were  fully  heard,  the  commissioner  of  the  gen- 
eral land  office  determined  the  controversy, 
finding  that  the  premises  were  within  the  in- 
demnity limits  of  the  grant  to  the  company; 
that  they  were  selected  in  1685,  which  se- 
lection was  never  abandoned;  that  the  com- 
pany's right  attached  and  was  valid  from  the 
date  of  selection,  the  filing  of  record  of  wliich 
prevented  the  attachment  of  any  adverse  rights 
thereafter.  Held,  in  an  action  by  plaintiff  to 
recover  possession  of  such  lands,  that  a  judg- 
ment that  defendants  were  the  equitable  own- 
ers of  such  lands  was  erroneous,  since,  they 
not  having  shown  an  affirmative  finding  in  the 
land  department  of  such  fact  of  the  invalidity 
of  the  indemnity  selection  as  would  enable  the 
court  to  declare  as  matter  of  law  that  such  se- 
lection was  void,  the  findings  of  the  land  de- 
partment were  conclusive  on  the  question  of 
ownership. 

Appeal  from  superior  court,  Cbehalis  coun- 
ty;  Charles  W.  Hodgdon,  Judge. 

Action  by  the  Gray's  Harbor  (Company 
against  Ed.  Drumm  and  Hannah  E.  Drumm. 
From  a  judgment  In  favor  of  defendants, 
plaintiff  appeals.    Reversed. 

Sidney  Moor  Heath  and  Stephens  &  Bunn. 
for  appellant.    W.  H.  Abel,  for  respondents. 

REAVIS,  J.  Appellant  commenced  an  ac- 
tion to  recover  the  possession  of  certain  real 
estate  In  Cbehalis  county,  deralgning  title 
by  patent  from  the  United  States  to  ttae 
Northern  Pacific  Railroad  Company.  The 
usual  allegations  of  the  wrongful  possession 
of  the  defendants  and  the  rights  of  the  plaln- 
tift  were  stated.  Defendants  answered,  and 
set  up  an  affirmative  equitable  defense,  and 
claimed  equitable  ownership  of  the  premises 
In  controversy.  The  answer  averred  that 
defendants,  about  the  year  1890,  settled  upon 
the  premises  as  a  homestead;  that  applica- 
tion to  enter  the  same  as  a  homestead  was 
thereafter  made  by  defendant  Ed.  Drumm, 
and  proper  averments  are  made  of  the  com- 
petency of  the  claimant  to  make  a  homestead 
entry,  and  that  the  requisite  acts  of  settle- 
ment and  residence  were  duly  performed; 
that  such  application  was  held  for  the  con- 
sideration of  the  clflm  of  the  Northern  Pa- 
cific Railroad  to  the  premises  as  indemnity  in 
Ueu  of  lands  lost  in  the  original  grant;  that, 
pending  such  consideration,  the  patent  to  the 
railroad  company  was  inadvertently  and  by 
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mistake  Issued  from  the  general  land  office; 
that  the  Indemnity  claim  of  the  company  was 
first  made  In  18%,  and  that  the  claim  was 
filed  without  specification  of  the  lands  lost, 
and  not  in  accordance  with  the  requirements 
and  regulations  of  the  Interior  department;, 
that  the  premises  In  controversy  are  not  with- 
in the' Indemnity  limits  granted  to  the  rail- 
road company;  and  that  no  hearing  was  af- 
forded defendants  in  the  land  department. 
Evidence  was  heard,  and  the  court  found  the 
facts  upon  such  evidence  adduced  at  the  trial, 
and  judgment  was  entered  declaring  defend- 
ants the  equitable  owners,  and  that  plaintiff 
held  the  patent  in  trust  for  defendants.  The 
claim  for  indemnity  lands  was  made  under 
the  Joint  resolution  of  congress  of  May  31, 
18T0  (16  Stat.  379),  which  provides  as  follows: 
"*  •  •  And  in  the  event  of  there  not  be- 
ing in  any  state  or  territory  iip  which  said 
main  line  or  branch  may  be  located,  at  the 
time  of  the  final  location  thereof,  the  amount 
of  lands  per  mile  gi-anted  by  congress  to  said 
company,  within  the  limits  prescribed  by  its 
charter,  then  said  company  shall  be  entitled, 
under  the  directions  of  the  secretary  of  the 
interior,  to  receive  so  many  sections  of  land 
belonging  to  the  United  States,  and  desig- 
nated by  odd  numbers,  in  such  state  or  ter- 
ritory, within  ten  miles  on  each  side  of  said 
road,  beyond  the  limits  prescribed  in  said 
charter,  as  will  make  up  such  deficiency,  on 
said  main  line  or  branch,  except  mineral  and 
other  lands  as  excepted  In  the  charter  of  said 
company  of  eighteen  hundred  and  sixty-four, 
to  the  amount  of  the  lands  that  have  been 
granted,  sold,  reserved,  occupied  by  home- 
stead settlers,  pre-empted,  or  otherwise  dis- 
posed of  subsequent  to  the  passage  of  the  act 
of  July  two,  eighteen  hundred  and  sixty- 
four."  Counsel  for  appellant  maintain  that 
the  answer  does  not  show  what  the  actual 
findings  of  the  land  department  were;  that, 
in  the  absence  of  such  showing,  the  presump- 
tion is  in  favor  of  the  patent  This  conten- 
tion may  be  conceded,  if  the  allegation  in 
the  answer  that  a  sufficient  opportunity  for 
hearing  in  the  land  department  was  not  af- 
forded defendants  does  not  take  it  out  of  the 
rule  stated  in  Moore  v.  Cormode,  20  Wash. 
305,  55  Pac.  217.  But  It  does  not  seem  that 
the  objection  to  the  insufficiency  of  the  an- 
swer was  sufficiently  pressed  before  the 
court.  Beply  was  made  by  appellant,  and 
evidence  adduced,  including  the  record  of  the 
proceedings  in  the  contest  before  the  land 
department.  It  appears,  however,  from  the 
transcript  of  the  proceedings  in  the  land  de- 
partment, that  the  controversy  between  the 
railroad  company  and  defendants  was  heard 
and  determined  by  the  secretary  of  the  in- 
terior. Defendants,  together  with  a  number 
of  other  claimants  similarly  situated,  offered 
to  file  upon  lands  within  the  Indemnity  claim 
of  the  railroad  company.     Several  of  these 


cases  were  heard  and  determined  together, 
and,  while  It  is  true  the  patent  Issued  in 
1895,  before  the  formal  entry  of  a  determina- 
tion in  the  controversy  between  defendants 
and  tho  railroad  company,  yet  defendants 
were  afterwards  heai-d  fully,  and  all  the  facts 
were  found.  It  is  apparent,  upon  well-recog- 
nized authority,  that  the  facts  thus  found  in 
the  land  department  are  conclusive.  Wise- 
man V.  Eastman,  21  Wash.  163,  57  Pac.  398. 
The  honorable  commissioner  of  the  general 
land  office  in  March,  1896,  determined  the 
controversy  between  defendants  and  the  rail- 
road company,  and  found  that  the  premises 
in  controversy  were  within  the  Indemnity 
limits  of  the  grant  to  the  railroad  company, 
and  were  selected  by  the  company  in  May, 
ISSo,  according  to  a  ll!<t  rearranged  on  amend- 
atory lists  filed  in  September,  1887,  and  June, 
1898;  that  the  filing  of  the  rearranged  list 
was  not  an  abandonment  of  the  original  se- 
lection; that  the  railroad  company's  right 
attached  and  was  valid  from  the  date  of  the 
original  selection  in  1883;  that  the  filing  of 
the  indemnity  selection  of  record  prevented 
the  attachment  of  any  adverse  rights  there- 
after; and  that  such  original  filing  was  sev- 
eral years  before  any  rights  of  defendants  at- 
tached to  the  premises  in  controversy.  It  will 
thus  be  seen  that  the  averment  in  the  answer 
of  deirendants  that  the  indemnity  selection 
was  not  made  under  the  requirements  of  the 
land  department  is  not  sustained.  The  ques- 
tion ot,  abandonment  of  the  selection  Is  one 
of  fact,  and  within  the  jurisdiction  of  the 
land  department.  The  situation  of  the  prem- 
ises in  controversy  within  the  indemnity 
limits  Is  also  a  question  of  fact,  determined 
In  the  land  department  against  the  averment 
of  the  answer.  S(;ott  v.  Railway  Co.,  5  Land 
Dec.  Dep.  Int.  468;  O'Brien  v.  Bailroad  Co., 
22  Land  Dec.  Dep.  Int.  133;  Sage  v.  Swen- 
son  (Minn.)  67  N.  W.  544.  It  would  seem  that 
under  the  rule  stated  in  Moore  v.  Cormode, 
supra,  the  defendants  must  show  the  affirma- 
tive finding  in  the  land  department  of  such 
fact  of  the  invalidity  ot  the  Indemnity  selec- 
tion of  1885  as  would  enable  the  court  as  a 
matter  of  law  to  declare,  contrary  to  the  con- 
clusion of  the  secretary  of  the  Interior,  that 
such  selection  was  void.  Such  facts  have 
not  been  shown  by  defendants.  It  seems, 
under  the  indemnity  grant,  that  the  essential 
fact  upon  which  tlie  right  to  select  lieu  land  i» 
based  is  actual  loss  at  the  time  of  the  selec- 
tion. The  method  of  selection  Is  under  the- 
direction  of  the  secretary  of  the  interior. 
The  presumptions,  therefore,  are  all  in  favor 
of  the  decision  of  the  interior  department  and 
of  the  correctness  of  the  patent  Issued.  The 
cause  must  be  reversed,  with  direction  to 
enter  judgment  for  the  appellant  (plaintiff). 

DUNBAR,  C.  J.,  and  ANDERS  and  FUL- 
LERTON,  JJ.,  concur. 
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(23  Wasb.  .700) 

STATE  ex  rel.  WHITE  t.  BOARD  OF 

STATE  LAND  COM'RS  et  al. 

(Supreme  Court  of  Washington.     Jan.  4, 

1901.) 

PROHIBITION— STATE    LAND    COMMISSION— 
HARBOK   AREAS— LEASE. 

Laws  1897,  p.  255,  §  53,  provides  that  the 
harbor-line  commission  shall  have  power  to 
lease  the  right  to  build  wharves  on  or  within 
the  "harbor-line  area,  abutting  on  tide  or  shore 
lands,  directs  the  reservation  of  certain  rights 
in  such  leases,  and  gives  authority  to  cancel 
any  lease  for  breach  of  condition,  and  for  the 
leasing  of  harbor-line  areas  to  the  highest  bid- 
der if  any  person  having  a  preference  right  to 
such  lease  fails  to  exercise  such  right  within 
a  time  to  be  prescribed.  Ileld,  that  prohibition 
would  not  lie  .to  prevent  the  board  of  state 
land  commissioners,  acting  aa  the  harbor-line 
commission,  from  leasing  certain  harbor  areas, 
since  the  duties  of  the  board  in  leasing  such 
lauds  are  purely  administrative  or  executive. 

Original  application  in  the  supreme  court 
for  a  writ  of  prohibition  by  the  state  of 
Washington,  on  the  relation  of  0.  F.  White, 
against  the  board  of  state  land  commission- 
ers.   Writ  dismissed. 

Greene  &  Gritllths,  for  relator.  Thomas  M. 
Tance  and  Wlnstock  &  Israel,  for  respond- 
ents. 

WHITE,  J.  This  matter  comes  on  for  final 
determination  upon  the  application  of  the  re- 
lator for  a  writ  of  prohibition  against  tbe 
board  of  state  land  commissioners,  which 
writ  has  heretofore  issued,  and  Is  now  re- 
turnable. The  relator  briefly  claims  that 
heretofore,  and  while  he  was  a  taxpayer  In 
the  town  of  C!osmopolls,  Cheballs  county,  and 
engaged  In  the  lumbering  and  shipping  busi- 
ness along  the  water  front  of  the  harbor  area 
of  said  town,  Eugene  Bell  and  W.  H.  Abel 
made  a  written  request-  of  the  respondent 
board  for  permission  to  lease  from  tbe  state 
certain  harbor  areas;  that  the  board  made 
an  order  that  such  areas  should  be  let  to  the 
highest  and  best  bidder,  and  directed  tbe 
county  auditor  of  Cheballs  county  to  offer 
such  privilege  of  leasing  at  public  auction  to 
the  highest  bidder  on  the  2oth  of  June,  1898; 
that  said  auditor  some  time  between  the  24th 
and  25th  days  of  June,  1898,  posted  on  the 
wall  Inside  his  oflSce  three  paper  writings, 
containing,  respectively,  the  descriptions  of 
the  tracts  of  harbor  areas  so  to  be  offered, 
and  wherein  it  was  stated  that  the  same 
would  be  offered  at  public  auction  on  said 
25tb  of  June  to  tbe  highest  bidder;  that  on 
said  date,  In  the  afternoon,  said  auditor  of- 
fered said  privileges  at  public  auction,  and 
there  was  but  one  bidder,  and  one  bid,  at  $10, 
offered  for  each  of  the  tracts,  averaging  $30, 
the  same  being  made  by  and  on  behalf  of  one 
Eugene  Bell  for  one  of  said  tracts,  and  one 
Heniy  Rosmond  for  the  others;  that  after 
said  bids  had  been  accepted  by  said  county 
auditor,  and  said  privileges  sold  to  said  par- 
ties, this  relator  filed  with  the  said  auditor  a 
written  bid  of  $20  for  each  of  said  tracts; 
that  his  bid  was  forwarded  to  the  board  of 


state  land  commissioners,  with  the  returns 
of  said  sale,  and  that  he  filed  with  the  said 
board  a  protest  against  tbe  acceptatuse  of  the 
bids  made,  and  claimed  the  right  to  purchase 
the  privilege;  that  his  protest  was  objected 
to  by  said  Bell  and  Rosmond,  and  upon  hear- 
ing before  tbe  board  of  land  commissioners 
the  objection  Was  sustained,  and  the  jight.to 
lease  awarded  to  Bell  and  Rosmond.  Of  this 
action  of  the  board  he  complained  In  his  pe- 
tition, and  asked  the  writ  prohibiting  tbe 
board  from  further  acting  In  tbe  matter,  al- 
leging that  the  notice  of  the  Intention  to  so 
sell  such  privilege  was  Illegal  and  Insuffi- 
cient. Upon  the  respondent's  answer,  this 
board  referred  the  questions  of  fact  raised 
thereby  to  Hon.  O.  V.  Unn,  superior  Judge 
of  Thurston  county,  for  the  purpose  of  having 
the  evidence  taken  and  the  facts  determined. 
That  Judg^  heard  the  testimony,  and -filed  his 
findings  In  this  cause. 

This  court  directed  a  reargument  of  the 
case  on  the  demurrer  to  the  application  and 
writ,  as  well  as  on  the  findings  of  Judge 
Linn.  The  application  for  the  writ  was  or- 
iginally made  In  this  court  By  section  1, 
art.  4,  of  the  state  constitution,  this  court 
has  power  to  Issue  writs  of  prohibition. 
Wlien  our  constitution  was  adopted,  the 
courts  and  text  writers  of  this  country  gen- 
erally held  that  the  writ  was  to  restrain  the 
exercise  of  unauthorized  judicial  or  quasi  jn- 
dlclal  power,  and  that  the  remedy  might  be 
Invoked  against  any  court,  or  body  of  per- 
sons, board,  or  officers  assuming  to  exercise 
judicial  or  quasi  judicial  powers,  although 
not  strictly  or  technically  a  court  High,  Ex- 
tr.  Rem.  {  764a.  Undoubtedly  this  is  the 
function  the  writ  is  to  perform  under  our 
constitution.  The  writ,  as  so  understood, 
was  to  prohibit  proceedings  of  a  judicial  na- 
ture, but -not  to  prohibit  merely  administra- 
tive, executive,  or  ministerial  acts.  High, 
Extr.  Rem.  Sf  769,  782;  Spell.  Extr.  Rel.  » 
1722-1744.  "And,  to  warrant  granting  the 
writ  to  any  organized  body  other  than  a 
court.  It  is  necessary  that  the  acts  sought  to 
be  prohibited  are  purely  judicial,  and  not 
executive,  administrative,  or  legtslatlve." 
Spell.  Extr.  Rel.  i  1744.  If  the  court  or  or- 
ganized body  In  the  particular  is  acting  only 
In  an  administrative  or  executive  capacity, 
although  in  other  matters  it  may  exercise  ju- 
dicial powers,  a  writ  of  prohibition  Is  not  the 
proper  remedy,  however  Illegal  such  adminis- 
trative or  executive  acts  may  be.  SpeQ. 
Extr.  Rel.  {  1722;  State  t.  Justices  of  (31ark 
Co.  Ct,  41  Mo.  44.  In  some  particulars  the 
act  of  1897  confers  njwn  the  board  judicial 
powers.  In  the  matter  complained  of  by  the 
respondent,  the  powers  are  purely  adminis- 
trative or  executive.  Section  53  of  the  act 
provides  that:  "The  harbor  line  commission 
shall  have  the  power  to  lease  the  right  to 
build  and  maintain  wharves,  docks  and  oth- 
er structures  upon  or  within  any  harbor  line 
area  abutting  upon  tide  or  shore  lands  which 
have  been  sold,  or  which  may  hereafter  be 
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sold  or  leased  as  provided  In  this  act,  for  a 
term  not  exceeding  ttilrty  years,  upon  audi 
covenants  and  conditions  as  the  commlaeion 
shall  prescribe.  The  said  commission  in  any 
and  all  such  leases,  shall  reserve  to  th^  state 
of  Washington  the  right  to  regulate,  either 
under  roles  of  the  commission  or  legislative 
enactment,  or  by  both  methods,  the  rates  of 
Tvhaitage,  dockage  and  other  tolls  to  be  im- 
;K>sed  by  the  lessee  upon  commerce  for  any 
of  the  purposes  for  which  said  leased  area 
may  be  used,  and  the  right,  as  above  men- 
tioned, to  prevent  extortion,  discrimination 
and  exclusive  privileges.  Said  commission 
shall  require  a  bond  with  sufficient  surety,  to 
be  approved  by  the  commission,  in  such  sum 
as  may  be  prescribed  by  the  -  commission, 
conditioned  for  the  faithful  performance  by 
the  lessee  of  all  the  terms  and  conditions  of 
the  lease  under  such  rules  and  regulations  as 
the  commission  may  prescribe.  The  said 
commission  shall  have  power  at  any  time  to 
summon  sureties  upon  any  bond  and  to  ex- 
amine Into  the  sufflcieney  of  the  bond,  and  if 
found  by  the  commission  to  be  insufficient, 
the  commission  shall  require  the  lessee  to  file 
a  new  and  sufficient  bond  within  thirty  days 
after  receiving  notice  from  the  commission, 
under  penalty  of  immediate  forfeiture  of  the 
lease.  The  commission  shall  have  power  to 
annul  or  cancel  any  lease  upon  a  breach  of 
its  conditions  by  the  lessee.  The  state  here- 
by reserves  the  right  to  cancel  any  and  all 
leases  upon  payment  to  the  lessee  of  the  val- 
ue of  his  improvements  made  on  any  leased 
area:  provided,  that  this  section  shall  not  be 
held  to  apply  to  the  cancellation  of  leases  by 
the  commission  for  fraud  or  breach  of  any 
covenants  of  the  lease  or  failure  to  file  and 
keep  a  good  and  sufficient  bond  with  said 
commission;  but  In  all  such  cases  the  Im- 
provements, If  any,  shall  become  the  proper- 
ty of  the  state.  Any  lessee  desiring  to  erect 
any  wharf,  dock  or  other  structure  upon  any 
sncli  leased  area  shall  prepare  and  file  with 
the  said  commission  .plans  and  specifications 
of  such  proposed  Improvement  and  showing 
Its  proposed  location  on  the  leased  area,  and 
no  such  wharf,  dock  or  structure  shall  be 
constructed  until  such  plans,  specifications 
and  location  shall  be  approved  by  said  com- 
mission. There  shall  not  be  any  artificial  fill- 
ing in  of  such  area  or  any  deposit  of  rock, 
earth,  ballast,  refuse,  garbage  or  other  mat- 
ter within  such  area,  except  as  may  be  pro- 
vided by  law,  or  upon  approval  In  writing  by 
said  commission.  If  the  person,  association 
or  corporation  having  the  preference  right  to 
lease  any  of  the  harbor  line  areas  does  not 
exercise  such  right  within  such  time  as  may 
be  prescribed  by  the  commission  and  under 
Us  rules  and  regulations,  then  the  said  com- 
mission may,  In  Its  discretion,  provide  for 
the  leasing  of  such  harbor  area  to  the  high- 
est and  best  bidder:  provided,  that  the  com- 
mission may  reject  any  and  all  bids  when  In 
its  Judgment  the  sum  bid  is  too  low.  The 
Tent  derived  from  such  leases  shall  be  paid 


into  the  state  treasury  under  such  regulations 
as  the  state  commission  may  prescribe,  and 
shall  constitute  a  fund  to  be  used  as  the  leg- 
islature may  direct:  provided,  that  after  the 
expiration  of  one  year,  if  the  parties  who 
have  leased  any  of  said  areas  do  not  com- 
mence to  build  wharves,  docks  or  make  such 
other  improvements  as  provided  In  this  act, ' 
the  commission  may  cancel  the  lease  and  re- 
lease the  same  under  the  provisions  of  this 
act"  It  will  be  observed  that  the  commis- 
sioners, in  their  discretion,  may  reject  any 
and  all  bids,  if  too  low;  that  full  control 
relative  to  leasing  Is  given  to  the  board.  In 
leasing  they  are  not  acting  without  or  in  ex- 
cess of  their  powers,  and  if,  as  a  matter  of 
fact,  the  board  should  accept  the  bid  of  the 
relator  because  It  Is  a  better  bid,  or  should 
refuse  It,  In  so  doing  they  would  be  exercising 
executive  or  administrative  functions  only; 
and,  no  matter  bow  Illegal  such  action  might 
be,  the  writ  of  prohibition  would  not  restrain 
It.  "The  writ  of  prohlbiUon  will  not  be  Is- 
sued as  of  course,  nor  because  it  may  be  the 
most  convenient  remedy.  Nor  -wflU  It  be  al- 
lowed to  take  the  place  of  an  appeal,  or 
perform  the  offices  of  a  writ  of  review.  It  Is 
a  preventive  remedy,  and  as  such  Is  bound- 
ed by  rigid  rules,  and  Is  only  Issued  in  cases 
of  extreme  necessity.  The  remedy  is  employ- 
ed only  to  restrain  courts  and  Inferior  tribu- 
nals exercising  Judicial  functions  from  acting 
without  or  in  excess  of  their  Jurisdiction,  and, 
if  the  court  or  tribunal  sought  to  he  restrain- 
ed has  Jurisdiction  of  the  subject-matter  In 
controversy,  a  mistaken  exercise  of  Its  ac- 
knowledged powers  will  not  Justify  the  Is- 
suance of  the  writ"  State  v.  Hogg  (Wash.) 
62  Pac.  143;  State  v.  Moore  (Wash.)  62  Pac. 
441.  Of  course,  in  doing  these  acts  the  board, 
must  exercise  Judgment  but  this  does  not 
necessarily  make  the  act  Judicial.  As  was 
said  by  the  supreme  court  of  Indiana  In  the 
case  of  Wilklns  v.  State,  113  Ind.  514,  10  N. 
E.  102,  quoted  at  length  by  this  court  In 
Belllngham  Bay  Imp.  Co.  v.  City  of  New 
Whatcom,  20  Wash.  59,  54  Pac.  T74:  "If 
the  appellant  were  correct  In  his  assumption, 
then  every  school  examiner  who  examines 
an  applicant  for  license,  every  clerk  who  ac- 
cepts and  acts  upon  an  affidavit,  every  audi- 
tor who  accepts  an  abstract  of  title  when  he 
loans  school  funds,  and  every  officer  who  ap- 
proves a  report  would  exercise  Judicial  func- 
tions. That  they  do,  in  some  degree,  act  Ju- 
dicially, is  true,  and  so  does  every  officer, 
from  the  governor  to  constable,  who  Is  Invest- 
ed with  discretionary  powers;  for  the  gover- 
nor, when  he  issues  a  requisition  for  a  fugi- 
tive from  Justice,  decides  many  things,  and 
the  constable,  when  he  executes  a  writ  or  a 
warrant,  exercises  a  discretion,  but  no  one 
of  these  officers  exercises  Judicial  Judgment, 
In  the  sense  that  a  court  or  Judge  does."  For 
the  reason  that  in  leasing  the  land  In  ques- 
tion the  board  acts  only  In  an  administrative 
or  executive  capacity,  we  think  the  writ  in 
this  case  was  improperly  issued,  and  must 
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be  set  aside.  For  that  reason,  we  will  not  now 
pass  upon  the  legal  capacity  of  the  relator  to 
bring  this  action,  or  the  power  of  the  board 
to  lease  the  tract  In  question,  or  the  snfB- 
clency  of  the  notice  given.  Let  the  order  be 
that  the  writ  be  set  aside  and  this  action  t>e 
dismissed,  and  the  defendants  recover  their 
costs. 

miNBAR,  C.  J.,  and  REAVIS,  FULLER- 
TON,  and  ANDERS,  JJ.,  concur. 


(23  Wulu  393) 

WILLIAMS  T. 


NINEMIRE  et  al. 


(Supreme  Oonrt  of  Washington.    Dec.  6,  1900.) 

APPEAL,  AND  ERROR— REVIEW— STRIKING  OUT 
— IMPEaiTINENT  PLBl^DINOS— CUSTOMS  AND 
USAGES  —  EXCLUSION  BY  CONTRACT  —  EVI- 
DENCE OF  SALES— PLACE  OF  DELIVERY— IN- 
STRUCTIONS—PLEADING. 

1.  Where,  in  an  action  to  recover  for  cattle 
sold  defendants,  a  part  of  their  answer  raised 
improper  and  immaterial  issues,  a  reply  there- 
to was  .nnnecessary,  and  was  properly  stricken 
oot. 

2.  Where,  in  an  action  to  recover  for  cattle 
sold  defendants,  a  part  of  their  answer  raised 
improper  and  immaterial  issues,  the  action  of 
the  tnai  court  in  strilung  out  the  reply  to  such 
issues  will  not  be  reviewed  on  appeal. 

3.  Where,  in  an  action  to  recover  for  cattle 
sold,  which  were  lost  while  in  transportation  on 
board  a  scow,  plaintiff  alleged  that  the  cattle 
were  to  be  delivered  to  defendants  at  the  place 
of  shipment,  which  defendants  denied,  claiming 

■  that  they  were  to  be  delivered  at  the  place  of 
destination,  where  thej;  were  to  be  weighed, 
it  was  error  to  admit  evidence  of  a  custom  that 
the  place  where  cattle  were  weighed  was  the 
place  of  delivery,  since  the  parties  had  expressly 
agreed  on  a  place  of  delivery,  though  differing  as 
to  where  it  was,  thereby  excluding  usage. 

4.  On  an  issue  whether  title  to  cattle  passed 
at  the  point  of  embarkation  or  the  point  of  des- 
tination of  the  scow  in  which  they  were  ship- 
ped, where  they  were  to  be  weighed,  evidence 
that  "weighed  at  M.,"  in  the  contract,  meant 
that  title  did  not  pass  until  the  cattle  were 
weighed,  that  title  to  cattle  does  not  change 
untQ  they  are. weighed,  that  cattle  are  in  pos- 
session of  seller  until  weighed,  and  that  uiey 
are  not  delivered  until  weighed,  was  improper- 
ly admitted  to  show  a  custom  that  the  place  of 
weighing  cattle  is  the  place  of  delivery,  since 
they  did  not  testify  to  the  fact  of  a  cnstom 
but  merely  their  opinion  as  to  the  effect  of  an 
agreement  to  weigh  at  a  certain  place. 

5.  It  was  error  to  instruct  that  plaintiff  could 
not  recover  unless  he  proved  that  the  cattle 
were  not  only  delivered  to  defendant  at  the 
point  of  embarkation,  bnt  that  at  the  time  of 
delivery  title  vested  in  defendants,  and  that 
they  became  absolute  owners  of  the  cattle  at 
that  point,  since,  if  plaintiff  proved  an  absolute 
delivery,  he  proved  a  transfer  of  title,  and 
could  not  be  required  to  do  more;  whether  or 
not  title  vested  being  a  legal  conclusion  to  be 
drawn  from  the  facts  proved. 

Appeal  from  superior  court,  Chehalis  coun- 
ty; Charles  W.  Hodgdon,  Judge. 

Action  by  Fred  F.  Williams  against  George 
W.  Ninemlre  and  Thomas  Morgan.  From  a 
judgment  in  favor  of  plaintiff  for  the  amount 
tendered  by  defendants,  he  appeals.  Revers- 
ed. 

Hogan  &  Abel,  for  appellant.  Irwin  St 
Bridges,  for  respondents. 


WHITE,  J.  The  facts  in  this  case  suffi- 
ciently appear  from  the  pleadings.  The  sec- 
ond paragraph  of  the  complaint,  containing 
the  contract  sued  upon  in  this  action,  is  as 
follows:  "That  during  the  month  of  June, 
1899,  said  plaintiff,  at  the  special  instance  and 
request  of  the  said  defendants,  sold  and  de- 
livered unto  said  defendants,  at  London,  in 
said  county  and  state,  the  following  live 
stock,  to  wit: 

6  fat  cows,  wt.  7,500  lbs.,  at  3%  c. 

per  lb.,  value $202  50 

2  fat  stags,  wt.  2,900  lbs.,  at  3^  c. 

per  lb.,  value 101  50 

6  fat   steers,   wt   6,750  lbs.,   at  4  c. 

per  lb.,  value 260  00 

6  fat  calves,  wt.  1,200  lbs.,  at  5  c.  per 

lb.,  valne  .- 00  00 

Total  value  of  fat  cattle $684  Ov 

8  stock  cows,  at  $25  each $200  00 

4  two  year  old  stock  steers,  at  $20  each  SO  Wt 
2  stock  yearlings,  at  $15  each 30  00 

Total  value  of  stock  cattle $310  00 

Total  value  of  stock  cattle $310  00 

Total  value  of  fat  cattle 084  00 

Total  value  of  fat  cattle  and  stock 
cattle  $994  00 

—That  the  said  defendants  agreed  to  pay 
said  piaintifT  for  said  fat  cattle  and  stock 
cattle  the  prices  set  opposite  the  alxjve  re- 
spective descriptions,  but  have  failed  to 
make  payment  of  the  same  or  any  part  there- 
of, and  that  said  defendants  are  now  in- 
debted unto  this  plalntlfr  in  the  sum  of  $994 
for  said  cattle,  no  part  of  which  said  sum 
has  been  paid,  and  demand  therefor  has 
been  duly  made,  and  payment  refused." 

The  defendants  answered  as  follows:  "(2) 
They  admit  each  and  every  allegation  con- 
tained in  paragraph  2  of  the  said  complaint, 
in  so  far  as  the  same  has  reference  to  what 
is  therein  designated  'stock  cattle,'  except  as 
hereinafter  particularly  denied;    that  Is  to 

say,  they  admit  that  on  or  about  the 

day  of  June,  1809,  the  defendants  purchased 
of  the  plaintiff,  to  be  delivered  at  London, 
Chehalis  county,  Washington,  eight  stock 
cows,  at  twenty-flve  dollars  each,  four  two 
year  old  steers,  at  twenty  dollars  each,  and 
two  yearlings,  at  twenty-seven  and  fifty 
one-hundredths  dollars  for  the  two;  and 
they  deny  each  and  every  other  allegation 
contained  In  said  paragraph  2  6T  complaint, 
and  they  deny  each  and  every  allegation  in 
said  paragraph  2  wherein  the  same  has  ref- 
erence to  fat  cattle,  and  deny  that  piaintifT 
sold  to  defendants,  at  their  request  or  other- 
wise, any  of  the  fat  cattle  mentioned  in  said 
paragraph  2,  the  same  to  be  delivered  at  the 
London  therein  mentioned;  and  they  deny 
that  the  fat  cows  therein  mentioned  weighed 
7,500  pounds,  and  allege  that  they  did  not 
weigh  to  exceed  1,050  pounds,  on  the  aver- 
age, for  each  cow,  and  deny  that  the  fat 
steers  therein  mentioned  weighed  G.7r><; 
pounds,  and  allege  that  their  weight  was  not 
to  exceed  1,150  pounds,  on  the  average,  each; 


Digitized  by 


Google 


Wash.) 


WILUAMS  Y.  NINEMIRE. 


535 


and  they  deny  that  the  fat  stags  therein 
mentioned  weighed  2,900  pounds,  and  allege 
that  they  did  not  weigh  to  exceed  2,500 
pounds  for  the  two.  And,  further  answering 
unto  the  allegations  contained  In  said  para- 
graph 2,  the  defendants  allege  that  some 
time  prior  to  June,  1899,  there  was  an  agree- 
ment between  the  plaintiff  and  defendants 
whereby  the  defendants  agreed  to  and  did 
buy  of  plaintiff,  and  plaintiff  agreed  to  and 
did  sell  to  defendants,  the  certain  stock  cat- 
tle mentioned  In  the  said  paragraph,  such 
stock  cattle  to  be  delivered  at  London,  Che- 
halls  county,  Washington,  on  the  scow,  de- 
fendants to  pay  therefor  the  price  set  out 
In  the  complaint  herein,  except,  however,  by 
such  agreement  and  sale  defendants  were 
to  pay  $15  for  one  of  the  two  stock  year- 
lings mentioned  in  said  paragraph,  and  $12.- 
50  for  the  other  of  said  yearlings,  being  the 
sum  of  $307.50,  for  all  of  said  stock  cattle; 
that,  about  the  time  and  place  with  the  pur- 
chase of  said  stock  cattle,  these  defendants 
agreed  to  purchase  from  plaintiff,  and  plain- 
tiff agreed  to  sell  to  defendants,  various  fat 
cattle,  some  or  all  of  which  are  described  in 
said  complaint  as  fat  cattle,  and  such  fat 
cattle,  by  the  terms  of  such  agreement,  were 
to  be  delivered  to  the  defendants  by  plaintiff 
at  Hontesano,  Washington,  there  to  be  re- 
ceived by  defendants,  weighed,  and  paid  for 
per  pound  according  to  such  weight,  at  the 
various  figures  as  set  out  in  the  said  par- 
agraph 2  of  complaint,  except,  however, 
the  calves  therein  mentioned  were  to  be  paid 
for  at  four  and  one-half  cts.  per  pound,  and 
the  defendants  allege  that  the  plaintiff  has 
never  fulfilled  his  agreement  as  aforesaid 
with  relation  to  said  fat  cattle,  and  has  nev- 
er delivered  the  same  to  the  defendants,  nor 
has  he  ever  delivered  any  thereof  to  defend- 
ants, at  said  Montesano  or  elsewhere,  except, 
however,  one  fat  cow,  the  weight  of  which 
was  one  thousand  and  five  pounds,  and  for 
which  said  fat  cow  the  defendants  are  indebt- 
ed to  the  plaintiff  in  the  sum  of  $35.17;  that 
the  defendants  have  at  all  times  been  will- 
ing and  able  to  receive  the  said  fat  cattle  at 
said  Montesano,  and  to  pay  therefor,  and 
the  defendants  allege  that  they  have  receiv- 
ed from  plaintiff  none  of  the  said  fat  cattle, 
other  than  the  aforesaid  cow.  (3)  And,  fur- 
ther answering  unto  the  allegations  of  said 
paragraph  2,  the  defendants  admit  and  al- 
lege that  they  are  Indebted  to  the  plaintiff 
for  and  on  account  of  the  aforesaid  stock 
cattle  in  the  sum  of  $307.50,  and  no  more; 
that  they  are  indebted  to  the  plaintiff  for 
and  on  account  of  the  aforesaid  fat  cow  in 
the  sum  of  $35.17,  and  no  other  or  greater 
sam,  and  the  total  Indebtedness  of  the  de- 
fendants to  the  plaintiff  for  and  on  account 
of  the  matters  and  things  set  out  in  said 
complaint  Is  the  sum  of  $342.67,  and  no 
more;  that  heretofore  the  defendants  have 
tendered  to  the  plaintiff,  in  gold  coin  of  the 
United  States  of  America,  in  full  payment 
of  all  sums  due  and  owing  to  him  from  de- 


fendants, the  sum  of  $345.17,  and  the  plain- 
tiff refused  and  still  refuses  to  receive  the 
same  or  any  part  thereof.  And  the  defend- 
ants now  bring  into  court,  for  the  purpose  of 
keeping  the  said  tender  good,  the  last  afore- 
said sum,  and  tender  the  same  to  the  plain- 
tiff, and,  in  addition  to  the  said  sum,  they 
likewise  herewith  bring  into  court  and  ten- 
der to  the  plaintiff  the  sum  of  $6,  In  pay- 
ment of  his  costs  to  this  date  incurred  in  this 
action;  and  defendants  hereby  offer  to  pay 
to  plaintiff  the  aforesaid  sums  in  full  pay- 
ment of  all  sums  due  and  owing  to  the  plain- 
tiff for  and  on  account  of  the  matters  and 
things  herein  set  forth.  (4)  Further  answer- 
ing unto  the  allegations  contained  In  said 
paragraph  2,  these  defendants  allege  that 
they  are  informed  and  believe,  and  therefore 
allege  the  facts  to  be,  that  during  the  June 
mentioned  in  the  complaint  herein  the  plain- 
tiff started  to  bring  and  deliver  to  defend- 
ants. In  accordance  with  the  agreement  here- 
inbefore set  out,  certain  fat  cattle,  being 
all  or  a  part  of  the  fat  cattle  mentioned  in 
the  complaint;  that  such  fat  cattle,  together 
with  said  stock  cattle,  were  placed  on  board 
a  scow  at  said  London,  with  the  intention  of 
bringing  them  to  said  Montesano;  that  on  the 
voyage  to  said  Montesano  the  said  scow  cap- 
sized, and  all  of  said  cattle  except  the  one  fat 
cow  hereinbefore  mentioned  were  drowned; 
that  the  defendants  were  present  at  such 
drowning;  that  the  day  after  such  accident 
these  defendants  removed  the  hides  from  said 
stock  cattle;  that  in  the  absence  of  the  plain- 
tiff, and  for  the  sole  purpose  of  saving  to  the 
plaintiff  the  hides  of  said  fat  cattle,  and  as 
an  accommodation  to  plaintiff,  and  not  other- 
wise, defendants  removed  the  hides  from 
said  fat  cattle  so  drowned;  that  long  before 
the  commencement  of  this  suit,  and  since 
the  commencement  of  this  suit,  defendants 
have  tendered  to  plaintiff  all  of  the  hides  so 
by  them  removed  from  said  fat  cattle,  but 
plaintiff  has  at  all  times  refused,  and  still 
does  refuse,  to  receive  such  hides;  and  de- 
fendants still  have  such  hides,  and  they  are 
prepared,  ready,  willing,  and  anxious  to  de- 
liver to  plaintiff  the  said  hides,  at  any  time 
he  will  receive  the  same,  and  because  of  the 
bulk  of  said  hides,  and  their  nature,  defend- 
ants are  unable  to  bring  the  same  into  court 
and  make  the  usual  tender,  but  tender  them 
as  aforesaid,  and  hereby  bring  them  Into 
court  as  aforesaid  and  tender  them,  and 
their  tender  Is  made  because  of  inability  to 
tender  into  court  otherwise  than  as  herein- 
above tendered,  the  said  hides." 

To  the  answer  plaintiff  replied  as  follows: 
"(1)  Plaintiff  denies  that  part  of  paragraph 
2  alleging  an  agreement  to  deliver  any  of 
said  fat  cattle  at  Montesano,  but  reaffirms 
the  allegations  of  his  complaint  alleging  that 
a  delivery  was  to  be  made  at  London,  in 
Ghehalls  county,  Washington,  and  that  said 
delivery  was  so  made,  and  plaintiff  alleges 
that  he  has  complied  in  all  respects  with  his 
part  of  said  agreement,  and  did  deliver  the 
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said  fat  cattle  and  said  stock  cattle  to  the 
defeudantB  at  London,  and  as  agreed  up- 
on; and  plaintiff  denies  that  he  delivered 
any  fat  cow  unto  defendants  at  Montesano, 
and  denies  that  said  defendants  have  been 
willing  and  ready  to  pay  for  said  fat  cattle 
at  Montesano,  and  further  denies  each  and 
every  allegation  of  said  paragraph  2  contro- 
verting the  allegations  of  plaintiffs  com- 
plaint (2)  Beplylng  to  paragraph  4  of  de- 
fendants' answer,  plaintiff  alleges:  That  the 
agreement  was  that  said  stock  cattle  and 
said  fat  cattle  were  to  be  delivered  at  Lon- 
don, in  said  county,  and  were  there  delivered 
by  this  plaintiff  unto  the  said  defendants, 
and  that  the  said  defendants  then  and  there 
accepted  said  stock  cattle  and  said  fat  cat* 
tie,  and  proceeded  to  and  did  load  all  of  said 
cattle  upon  a  scow,  which  said  scow  was  un- 
der the  hire  of  said  defendants,  and  was  be- 
ing towed  by  a  tugboat  also  employed  and 
hired  by  these  defendants,  and  said  fat  cat- 
tle were  loaded  by  defendants  with  the  in- 
tention of  bringing  the  same  to  Montesano, 
and  the  said  defendant  Thomas  Morgan  bad 
charge  of  said  scow,  and  tJiat  naid  defend- 
ants carelessly  and  in  a  negligent  manner 
overloaded  said  scow,  for  the  purpose  of  sav- 
ing freight  on  said  cattle,  which  freight  was 
to  be  borne  and  paid  by  said  defendants. 
That  by  the  careless  and  negligent  overload- 
ing of  said  scow,  and  while  said  scow  load- 
ed with  the  cattle  was  en  route  to  Monte- 
sano, the  same  then  and  there  being  at  a 
point  in  the  Chehalis  river  near  the  poor 
farm  in  said  county,  by  virtue  of  the  negli- 
gence and  careless  handling  by  defendants 
then  and  there  capsized,  and  the  greater  por- 
tion of  said  cattle  were  then  and  there 
drowned;  but  that  at  all  times  from  the 
timie  of  delivery  of  said  cattle  by  this  plain- 
tiff unto  said  defendants  as  aforesaid  said 
defendants  had  full  and  complete  charge  of 
all  arrangements  of  Uvmsporting  said  cat- 
tle from  London  to  Montesano,  and  thht  the 
loss  of  said  cattle  was  due  to  tlie  negligence 
and  carelessness  of  the  said  defendants,  and 
not  unto  this  plaintiff.  The  plaintiff  called 
the  attention  of  the  defendant  Morgan,  at 
London,  to  the  fact  that  said  scow  was  over- 
loaded and  was  in  a  leaking  and  unsafe  con- 
dition, but  that  the  said  defendant  Morgan, 
for  the  purpose  aforesaid,  and  being  then 
and  there  in  charge  of  said  scow  loaded  with 
cattle,  and  for  said  defendants,  assumed  all 
risk  of  transporting  said  cattle  to  the  Mon- 
tesano market.  That  when  said  sale  and 
purchase  were  made,  as  alleged  in  the  com- 
plaint herein,  plaintiff  and  defendants  were 
unable  to  agree  as  to  the  weights  of  said  fat 
cattle,  and  that  at  the  place  of  delivery, 
to  wit,  at  London,  there  were  no  scales  by 
which  said  fat  cattle  could  be  weighed,  and 
that  plaintiff  and  defendants  then  agreed 
that  said  cattle  should  be  weighed  at  Mon- 
tesano, after  said  defendants  had  transport- 


ed them  to  that  place,  but  that  said  cattle 
were  lost  throogb  the  gross  negligence  and 
carelessness  of  said  defendants,  who  at  that 
time  had  said  cattle  in  charge,  and  who  ac- 
cepted all  of  said  fat  cattle  and  said  stock 
cattle  at  London  as  aforesaid,  there  took 
charge  of  the  same,  and,  at  their  own  risk 
and  expense,  undertook  to  transport  the 
same  to  Montesano.  That  plaintiff  was 
present  at  the  time  said  scow  was  capsized, 
but  that  defendant  Morgan,  for  said  defend- 
ants, had  full  charge  thereof.  Further  re- 
plying to  said  paragraph  4,  plaintiff  denies 
that  defendants,  as  an  accommodation  to 
plaintiff,  removed  the  hides  of  said  cattle, 
but  plaintiff  avers  that,  if  said  hides-  were 
removed  by  said  defendants,  it  was  for  their 
own  benefit,  and  was  done  without  the 
knowledge  of  plaintiff,  and  that  said  hides 
at  said  time  were  owned  by  said  defendants. 
(3)  Plaintiff  further  denies  each  and  every 
allegation  in  said  answer  contained,  contro- 
verting the  allegations  of  Us  complaint  here- 
in." 

On  defendants'  motion  the  court  struck 
from  the  reply  all  of  the  italicized  part,  to 
which  the  plaintiff  excepted.  The  case  was 
tried  before  a  Jury,  and  the  following  verdict 
was  returned:  "We,  the  Jury  duly  impaneled 
and  sworn  to  try  this  cause,  do  find  for  the 
plaintiff  In  the  sum  of  1345.17,  being  the 
amount  tendered  herein;  and  we  do  further 
find  for  the  plaintiff  that  he  is  entitled  to  re- 
cover from  the  defendants  the  hides  of  the 
fat  cattle,  as  tendered."  The  plaintiff  moved 
for  a  new  trial,  which  was  overruled,  and 
a  Judgment  was  entered  In  accordance  with 
the  findings  of  the  Jury.  From  this  Judg- 
ment this  appeal  is  taken. 

The  second  point  raised  by  the  appellant 
is  that  it  was  error  for  the  court  to  strike 
from  the  reply  the  Italicized  part  above  set 
out  The  answer  in  tills  case,  after  denying 
the  contract  alleged  by  the  plaintiff  as  to 
the  fat  cattle,  weight,  and  value,  and  after 
pleading  tender  of  payment  as  to  the  stock 
cattle,  raised  all  the  issues  proper  to  be  rais- 
ed under  these  pleadings.  All  that  part  of 
the  answer  which  attempts  to  set  up  the  de- 
fendants' version  of  the  contract,  and  that 
part  of  the  answer  that  sets  forth  that  plain- 
tiff started  to  bring  the  fat  cattle  to  Monte- 
sano, and  placed  them  on  a  scow,  and  they 
were  lost,  etc.,  were  improper  and  raised  Im- 
material issues.  The  reply  thereto  was  like- 
wise Improper.  AH  this  should  have  been 
stricken  from  the  pleadings.  The  territorial 
supreme  court  in  the  case  of  Iron  Co.  v. 
Worthington,  2  Wash.  T.  472,  7  Pac.  882,  886, 
states  the  rule  governing  the  pleadings  in 
this  kind  of  a  case  as  follows:  "But  the  re- 
ply was,  for  the  purposes  of  the  action. 
wholly  impertinent.  It  should  have  been 
stricken  from  the  cause.  It  was  no  more 
impertinent,  however,  than  the  affirmative 
defense  which  it  professed  to  reply  to.  Un- 
der our  system  of  pleading,  the  technical 
learning  of  the  common-law  pleader  is  of  but 
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Uttle  account  The  plaiatiff  Is  required  to 
state  bis  cause  of  action  with  sufficient  par- 
ticularity to  apprise  the  defendant  of  its  true 
character.  The  defendant,  In  his  answer, 
must  deny  the  facts  alleged  in  the  complaint, 
or  he  must  state  new  matter  in  avoidance 
or  by  way  of  counterclaim.  If  these  several 
pleadings  are  not  accurate  and  full,  the 
party  required  to  take  the  next  step  may 
have  them  made  more  definite  and  certain 
before  he  proceeds.  With  these  fundamental 
principles  kept  in  view,  there  ought  to  be 
Uttle  difficulty  In  framing  correct  pleadings. 
In  this  case  the  defendant  denied  all  the. mat- 
ters averred  In  the  complaint  His  affirma- 
tive defense  cannot  be  construed  as  doing 
more.  Neither  the  supposed  affirmative  de- 
fense, nor  the  reply  to  it  added  anything  to 
the  issue,  which  was  fully  and  completely 
made  up  when  the  defendant  denied  that  it 
made  the  contract  described  in  the  com- 
plaint It  added  nothing  to  that  denial  to 
set  out  affirmatively  the  version  of  the  con- 
tract which  defendant  Insisted  was  the  true 
one.  Seeking  no  affirmative  relief,  it  made 
no  dUtereuce  what  other  contract  it  had  made 
with  plaintiff,  if  it  had  not  made  the  one 
sued  on."  For  these  reasons,  we  will  not 
consider  any  alleged  error  founded  upon  a 
motion  to  strike  portions  of  impertinent 
pleadings. 

It  is  claimed  by  appellant  that  the  court 
erred  in  admitting  the  testimony  of  wit- 
nesses Morgan,  Woods,  J.  E.  Medcalf,  Keller, 
SoL  Medcalf,  and  Nlnemire,  as  tending  to 
show  a  custom  existing  among  cattle  dealers 
that,  where  cattle  were  sold  to  be  weighed 
at  Montesano,  the  title  to  the  property  was 
considered  as  not  passing  to  the  buyer  until 
weighed.  Morgan  testified  for  defendants: 
"Q.  Tom,  when  there  is  an  arrangement  be- 
tween the  buyer  and  the  seller  as  to  stock 
(cattle,  for  example).  In  this  county,  and  there 
is  an  understanding  that  the  cattle  are  to  be 
weighed  at  a  certain  place  (say,  Montesano), 
what  is  understood  by  cattle  bhyers  and 
sellers  as  belpg  meant  by  that  expression, 
with  relation  to  transfer  of  title?  Mr.  Scho- 
fleld:  We  object  to  the  question,  as  It  is  a 
question  of  law.  Mr.  Bridges:  The  Intention 
is  to  elicit  from  this  witness  what  the  ex- 
pression means,  'of  weighing."  Q.  What  Is 
nnderstood  by  the  expression  'of  weighing  at 
Montesano,'  or  any  other  particular  place? 
Judge:  Proceed.  Mr.  Schofleld:  We  object 
to  the  question  In  that  form,  for  the  reason 
that  general  customs  cannot  be  proven  in  as 
small  a  community  aa  Montesano,  and  can 
then  only  be  resorted  to  when  within  the 
knowledge  of  both  parties.  The  evidence 
(Sought  to  be  adduced  is  clearly  Incompetent 
irrelevant,  and  immaterial,  and,  under  the 
pleadings,  defendants  should  not  be  permi^ 
ted  to  attempt  proof  of  a  place  of  delivery 
by  resorting  to  custom  as  to  weight  Judge: 
Proceed.  A.'  The  expression  'weighed  at 
Montesano,'  or  weighed  at  any  place,  means 
that  the  title  to  this  stock—    Mr.  Schofleld: 


We  object  to  the  meaning  as  to  the  phrase 
formmg  Itself  into  an  absolute  conclusion  of 
law.  It  is  incompetent  irrelevant  and  im- 
material. Judge:  Proceed.  (Exception.)  A. 
(continued).  That  expression  means,  in  this 
locality,  or  any  other  locality  I  have  ever 
done  business,  that  the  title  to  anytlilng  does 
not  pass  until  they  are  weighed.  I  can  give 
Instances.  Mr.  Schofleld:  We  object  to  this 
answer  and  to  special  instances.  Judge:  We 
think  particular  instances  are  not  material." 
Woods  testlfled  for  defendants:  "Q.  I'll  ask 
you,  Mr.  Woods,  what,  among  the  cattle  men 
(stock  men)  of  this  community,  when  stock 
Is  being  bought  and  sold,— what  is  the  mean-  , 
Ing  of  the  expression  of  'weighing  the  stock' 
at  a  certain  place?  Mr.  Schofleld:  We  ob- 
ject to  the  question,  as  a  question  of  law. 
Irrelevant  and  immaterial.  (Overruled.  Elx- 
ception.)  A.  Custom  where  I've  been,  per- 
sons buying  cattle  or  persons  selling  cattle 
do  not  own  cattle  until  weighed."  J.  EJ,  Med- 
calf, witness  on  behalf  of  defendants:  "Q. 
I'll  ask  you,  Mr.  Medcalf,  as  between  buyer 
and  seller  of  cattle  in  this  community,  what 
is  meant  by  the  expression  'cattle  are  to  be 
weighed  at  Montesano.'  Mr.  Schofleld:  We 
object  to  the  question.  Irrelevant  immate- 
rial. (Overruled.  Bxception.)  A.  General 
condition  to  be  delivered  here;  they  are  in 
my  possession  until  weighed.  That's  always 
been  the  custom."  Mr.  Keller,  witness  on 
behalf  of  defendants:  "Q.  I  ask  you  whether, 
as  between  buyer  and  seller  in  this  commu- 
nity, what  is  meant  by  the  expression  that 
the  cattle  are  to  be  weighed  at  a  certain 
place.  Mr.  Schofleld:  We  object.  (Over- 
ruled. Exception.)  A.  What  cattle  I  bought 
I  expected  them  to  be  delivered  here,  where 
they  were  to  be  weighed."  Sol.  Medcalf, 
witness  on  behalf  of  defendants:  "Q.  Mr. 
Medcalf,  I  ask  you  what  is  meant  in  this 
community,  as  between  buyer  and  seller  of 
stock,  by  the  expression  or  understanding 
that  the  cattle  are  to  be  weighed  at  a  par- 
ticular place,— say,  Montesano?  (Question 
objected  to  by  Mr.  Schofleld.  Overruled. 
Exception.)  A.  I'd  expect  them  to  be  deliv- 
ered, before  they'd  be  mine.  And  they'd  be 
mine  until  delivered  to  somebody  else." 
George  Nlnemire,  one  of  the  defendants,  a 
witness  in  behalf  of  defendants:  "Q.  I  ask 
you,  Mr.  Nlnemire,  what,  in  this  community, 
as  between  buyer  and  seller  of  stock  (say, 
cattle),  is  the  meaning  of  the  expression  or 
understanding  between  them  that  cattle  are 
to  be  weighed  at  a  place  designated?  (Ob- 
jected to  by  Mr.  Schofleld.  Overruled.  Excep- 
tion.) A.  It  is  understood  by  cattle  men  that 
the  cattle  are  to  be  delivered  and  received  at 
a  particular  place  before  title  passes.  This 
is  the  cust<mi  all  over  the  state  of  Washing- 
ton and  Oregon."  In  this  case  an  issue  was 
raised  between  plaintiff  and  defendants  by 
the  allegation  of  the  pleadings  as  to  where 
the  cattle  were  delivered  under  the  contract 
of  the  parties.  The  plaintiff  alleged  that  the 
cattle  were  sold  and  delivered  to  the  defcnd- 
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ants  at  rxmdon.  The  defendants  denied  this. 
The  plaintiff  testified  that  the  agreement  be- 
tween himself  and  defendants  was  that  all 
the  cattle  were  to  be  delivered  to  the  defend- 
ants at  London,  and  that  he  did  deliver  them 
there,  and  he  testified  to  circumstances  tend- 
ing to  show  an  acceptance  there  by  the  de- 
fendants. The  defendant  Morgan,  who  made 
the  contract  with  plaintiff  on  behalf  of  de- 
fendants, testified  that  the  agreement  was 
that  the  fat  cattle  were  to  be  delivered  by 
the  plaintiff  to  defendants  at  Montesano.  The 
fat  cattle  were  to  be  weighed  at  Montesano. 
As  to  this  there  is  no  dispute.  Here  Is  an 
express  agreement,  according  to  the  claims 
of  both  sides,  as  to  the  place  where  the  fat 
cattle  were  to  be  delivered.  While  one  of 
them  claimed  the  delivery  was  to  be  at  Lon- 
don, and  the  other  at  Montesano,  yet  both 
alike  admitted  that  the  place  of  delivery  was 
a  subject  of  express  agreement  between 
them.  "If  parties  make  a  special  contract  in 
relation  to  a  mattea  which  would  otherwise 
be  determined  by  usage,  it  follows  that  they 
Intended  to  exclude  the  operation  of  usage, 
since  otherwise  they  would  not  make  the 
special  contract  Therefore,  whenever  it  ap- 
pears that  an  agreement  has  been  made  upon 
a  particular  point,  and  the  controversy  is  as 
to  the  terms  of  that  agreement,  such  terms 
cannot  be  shown  by  proof  of  the  usage,  re- 
specting them.  In  other  words,  the  special 
agreement  excludes  the  usage."  27  Am.  & 
Efig.  Enc.  Law,  716.  Simmons  t.  Law,  *42 
N.  Y.  217,  was  an  action  to  recover  the  value 
of  a  quantity  of  gold  dust  shipped  by  Sim- 
mons from  San  Francisco  to  New  York,  on 
Law's  line  of  steamers,  which  was  not  de- 
livered. An  attempt  was  made  to  limit  the 
liability  of  the  common  carrier  beyond  the 
terms  of  the  contract  In  the  bill  of  lading  by 
proof  of  the  usage  of  the  trade,  which  was 
well  known  to  the  shipper,  but  the  evidence 
was  rejected.  The  court,  In  commenting  on 
the  question,  says:  "A  clear,  certain,  and  dis- 
tinct contract  is  not  subject  to  modiflcation 
by  proof  of  custom.  Such  a  contract  dis- 
poses of  all  customs  and  practices  by  Its  own 
terms,  and  by  its  terms  alone  is  the  conduct 
of  the  parties  to  be  regulated  and  their  lia- 
bility to  be  determined."  Barnard  v.  Kel- 
logg, 10  Wall.  383,  19  L.  Ed.  987;  Boon  v.  The 
Belfast,  40  Ala.  184.  It  is  only  where  a  con- 
tract is  silent  in  some  particular  or  is  am- 
biguous that  proof  of  custom  is  admissible, 
and  such  proof  is  then  admissible  only  for 
the  purpose  of  finding  out  what  the  contract 
really  was,  and  not  to  overthrow  It  Proof 
of  custom  is  received  in  such  cases  npon  the 
assumption  that  as  to  those  matters  not  cov- 
ered by  express  stipulations  In  the  agree- 
ment, the  parties  are  presumed  to  have  made 
their  contract  with  reference  to  the  estab- 
lished custom  and  usage  of  that  place;  and 
these  the  law  will  incorporate  into  the  con- 
tract. In  order  to  explain  or  complete  it. 
But  it  is  always  within  the  power  of  the  par- 
tics  to  exclude  custom  from  their  dealings 


by  their  express  agreement,  as  was  done  In 
this  case.  This  precise  point  was  decided 
by  this  court  In  the  case  of  VoUrath  v.  Crowe, 
9  Wash.  374,  37  Pac.  474,  which  was  a  case 
analogous  In  all  respects  to  the  present  one. 
That  case  involved  the  purchase  price  of  saw 
logs  lost  during  shipment  In  Its  opinion 
the  court  said:  "The  controversy  was  as  to 
whether  the  title  had  passed.  The  plaintiff 
testified  that  the  logs  were  to  be  scaled  and 
delivered  at  his  mill  according  to  the  terms 
of  the  contract.  The  defendants  contended 
that  the  logs  were  to  be  accepted  sccording 
to  a.  scale  made  at  Priest's  Point  The  logs 
were  taken  from  this  place  and  were  lost  be- 
fore reaching  the  mill.  The  plaintiff  was 
allowed  to  Introduce  proof  to  show  a  general 
custom,  in  case  of  a  sale  of  logs,  to  scale  and 
deliver  them  at  the  mill.  This  testimony  was 
objected  to  by  the  defendants,  and  its  ad- 
mission Is  alleged  as  error.  We  think  the 
point  is  well  taken.  The  contract  was  not  in- 
definite. There  was  simply  a  controversy  as 
to  what  the  contract  was.  Both  parties  ad- 
mitted that  there  was  an  express  agreement 
as  to  where  the  logs  were  to  be  scaled  and 
delivered.  In  such  a  case  proof  of  a  custom 
to  scale  at  the  one  place  or  the  other  was 
inadmissible."  Swadllng  ▼.  Barneson,  21 
Wash.  099,  59  Pac.  506.  An  examination  of 
the  testimony  admitted  to  establish  an  al- 
leged custom  to  weigh  cattle  at  Montesano 
shows  that  It  amounts  only  to  the  opinion 
of  the  witnesses,  and  Is  not  proof  of  any 
such  custom.  For  Instance,  the  v^ltness  Mor- 
gan says.  In  substance,  "  'Weighed  at  Mcmte- 
sano'  means  that  title  does  not  pass  nntll 
the  cattle  are  weighed."  Woods'  testimony. 
In  substance.  Is  that  persons  selling  cattle 
have  not  parted  with  title  until  they  are 
weighed.  J.  E.  Medcalf's  testimony,  in  sub- 
stance, is  that  the  cattle  were  In  possession 
of  seller  until  weighed.  Keller's  testimony 
Is  substantially  that  they  were  not  delivered 
until  weighed.  NInemlre's  testimony.  In  sub* 
stance,  is  that  cattle  were  to  be  weighed 
before  delivery  was  completed.  "Usages  be- 
ing a  fact  and  to  be  proved  as  a  fact  it 
follows  that  the  existence  of  a  usage  cannot 
be  established  by  the  mere  opinions  of  wit- 
nesses as  to  what  the  law  Is,  as  applied  to 
the  case  in  hand.  It  often  happens  that 
what  is  supposed  to  be  a  usage  of  trade  Is 
merely  the  general  opinion  of  persons  as  to 
their  rights  and  llablUties  under  certain 
facts.  Snch  opinion  cannot  constitute  a 
usage.  »  *  ♦  It  must  be  a  method  of 
dealing  with  certain  facts,  and  not  a  conclu- 
sion as  to  the  rules  of  law  pertaining  to  those 
facts."  27  Am.  &  Eng.  Enc.  Law,  736.  See. 
also.  Cox  V.  O'Rlley,  58  Am.  Dec.  633;  Press 
Co.  V.  Stanard,  100  Am.  Dec.  255.  The  tes- 
timony of  these  witnesses  was  all  illegal,  and. 
no  doubt  going  as  it  did  to  the  very  ques- 
tion of  delivery,  prejudiced  the  case  against 
the  appellant 

One  of  the  instructions  given  by  the  court 
to  the  Jury  was  as  follows;     "The  plaintiff 
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cannot  recover  imless  he  prove  that  the  cat- 
tle were  not  only,  delivered  to  the  defendants 
at  I^iondon,  but  that  at  the  time  of  such  deliv- 
ery the  title  thereto  vested  in  the  defendants. 
In  other  words,  the  plaintiff  cannot  recover 
in  this  action  unless  and  until  he  proves  to 
the  satisfaction  of  the  Jury  that  the  defend- 
ants had  become  the  absolute  owners  of  the 
said  cattle  at  London."  The  foregoing  was 
an  unfair  statement  of  the  law  as  applicable 
to  the  case.  If  the  plaintiCC  proved  an  abso- 
lute delivery,  he  proved  a  transfer  of  title; 
but  here  the  court  led  the  jury  to  believe  that 
something  more  was  required,— that  the  plain- 
tiff must  prove  that  the  title  vested.  Wheth- 
er or  not  the  title  vested  was  a  legal  conclu- 
sion to  be  drawn  from  the  facts  proved.  If 
there  had  been  a  complete  delivery,  there  was 
a  vesting  of  title,  and  plaintiff  could  prove  no 
more;  yet  the  court  told  the  Jury,  in  effect, 
that  no  delivery  would  suffice,  but  more  must 
be  proved.  The  Jury,  in  considerhig  the  il- 
legal evidence  to  which  we  have  referred.  In 
connection  with  this  instruction,  could  not 
well  have  rendered  any  other  verdict  than 
the  one  It  did  render.  According  to  the  con- 
tention of  the  appellant,  the  fat  cattle  were 
sold  and  delivered  at  London,  and  were  th^i 
placed  under  the  control  of  respondents.  If 
that  was  a  fact,  the  sale  was  complete,  and 
weighing  was  not  necessary  to  pass  title. 
The  Jury  might  well  infer  from  this  instruc- 
tion. In  view  of  tlie  illegal  testimony  of  Mor- 
gan, Medcalf,  and  others  as  to  the  custom  of 
weighing  at  Montesauo,  that  the  title  did  not 
pass  when  the  cattle  were  delivered  to  re- 
spondents at  London.  It  is  manifest  that  in 
giving  this  Instruction  the  trial  court  acted 
upon  the  assumption  that,  since  the  cattle 
were  to  be  weighed  at  Montesano,  the  title 
had  not  passed  at  the  time  of  the  loss.  The 
court  applied  the  rule  that  the  title  to  prop- 
erty does  not  pass  by  sale  "If  some  act  re- 
mains to  be  done  in  relation  to  It"  But  that 
rule  applies  only  to  cases 'of  constructive  de- 
livery, and  does  not  apply  to  a  case  where 
the  property  has  been  actually  delivered  to 
the  purchaser,  and  nothing  remains  to  be 
done  by  the  seller.  Bogy  v.  Rhodes,  4  €1. 
Greene,  133.  "Where  the  goods  are  delivered 
with  the  Intention  of  passing  title,  and  the 
sale  Is  absolute  and  complete,  the  title  passes 
to  the  vendee,  although  the  weight  or  meas- 
ure of  the  article  sold  remains  yet  to  be  as- 
certained." 21  Am.  &  Eng.  Enc.  Law,  635. 
See,  also.  Riddle  r.  Vamum,  20  Pick.  280; 
Leonard  v.  Davis,  1  Black,  476,  17  L.  Ed.  222; 
Mining  Co.  v.  Senter,  26  Mich.  73;  Osborn  v. 
Lumber  Co.  (Wis.)  65  N.  W.  184;  Burke  t. 
Shannon  (Ky.)  43  S.  W.  223. 

There  Is  conflict  In  the  legitimate  testi- 
mony as  to  where  the  fat  cattle  should  have 
been  delivered.  If  this  had  been  the  only 
error  complained  of,  the  court's  ruling  would 
not  be  disturbed,  but  manifest  error  was  com- 
mitted in  admitting  the  testimony  of  Morgan, 
Woods,  J.  E  Medcalf,  Keller,  Sol.  Medcalf, 
and  Ninemire,  in  the  imrtlculars  heretofore 


pointed  out,  and  in  giving  the  instructions 
heretofore  mentioned;  aind  for  these  reasons 
the  Judgment  of  the  court  below  should  be, 
and  the  same  is,  reversed,  and  this  cause  is 
remanded  to  the  court  below  for  a  new  trial; 
the  appellant  to  recover  his  costs  on  this  ap- 
peal. 

DUNBAR,   C.  J.,   and  FCLLERTON  and 
REAVIS,  JJ.,  concur. 


(23  Wash.  <15| 
PETERSON  V.   SEATTLE  TRACTION   00. 

(Supreme  Court  of  Washington.    Dec.  27, 
1000.) 

MASTER  AND  SBSIV ANT— FELLOW  SERVANTS- 
STREET  RAILROADS  —  COLLISIONS  —  NEGLI- 
GENCE—PLEADING  —  CONTRACTS  —  LIMITA- 
TION OP  CARRIER'S  LIABILITY— PUBLIC  POL- 
ICY—EVIDENCB^EXPBJRTS— DAMAGES. 

1.  One  employed  to  lay  track  for  a  street- 
car company,  with  transportation  to  and  from 
work  as  part  consideration,  and  who  has  no 
duties  to  perform  in  connection  with  the  oper- 
ation of  the  car  on  whidi  he  rides,  and  whose 
contract  does  not  require  him  to  ride  on  any 
particular  car  or  on  any  car,  is  not  a  fellow 
servant  of  the  employfe)  operating  the  car  at 
the  time  of  an  Injury  received  by  him  while  so 
riding,  exonerating  the  company  from  liability 
therefor. 

2.  Where  two  street'  cars  meet  in  a  head-end 
collision  on  a  single  track,  in  the  absence  of 
other  showing  negligence  mnst  be  assumed  jn 
the  employes  operating  the  cars,  and  hence  in 
their  employer. 

3.  Plaintiff,  suing  for  injuries  sustained  in  a 
street-car  accident,  alleged  his  employment  by 
the  company,  by  which  it  was  to  pay  him  cer- 
tain wages,  and  transport  him  to  and  from  his 
work.  Defendant  denied  that  it  agreed  to 
furnish  him  transportation.  Held  that,  under 
the  denial,  defendant  could  offer  any  evidence 
to  defeat  the  alleged  contract  or  to  show  a  dif- 
ferent one,  and  hence  a  demurrer  to  a  separate 
answer  pleading  defendant's  version  of  the  al- 
leged contract  was  properly  sustained. 

4.  A  contract  between  a  street-car  company 
and  its  employes  limiting  its  liability  for  in- 
juries received  by  them  while  riding-  to  and 
from  work  on  its  cars  is  not  against  public 
policy;  the  employes  not  being  bound  to  enter 
or  remain  in  the  employ  of  the  company. 

5.  Where  an  employ^  of  a  street-car  com- 
pany, injured  in  a  collision,  claimed  that  he 
was"  employed  at  certaiii  wages,  with  trans- 
portation to  and  from  his  work,  unconditional- 
ly, and  the  company  claimed  the  contract  of 
transportation  was  limited  by  a  provision 
against  lisbility  for  injury,  though  ticket  books, 
with  the  limitations  thereon,  were  strong  proof 
to  substantiate  defendant's  contention,  they 
were  not  conclusive. 

6.  Testimony  of  lay  witnesses,  the  wife  and 
acquaintances  of  one  injured  in  a  collision,  that 
before  the  accident  he  was  a  healthy-looking 
man,  a  strong  laborer,  and  since  then  he  looked 
thin  and  pale,  was  more  quiet  in  manner,  and 
did  not  hear  so  well;  that  he  came  home  after 
the  accident  in  an  excited  condition,  and  com- 
plained of  pain  in  his  head  and  buck, — was  not 
objectionable  as  being  expert  opinion  evidence. 

7.  To  prove  impairment  of  plaintiff's  earning 
capacity  caused  Dy  an  injury,  testimony  as  to 
what  occupation  plaintiff  had  been  in  was  com- 
petent, as  showing  what  wages  would  be  open 
to  him  in  a  business  he  understood,  and  which 
he  could  resume  but  for  his  injuries,  though  he 
bad  not  been  engaged  in  it  for  several  years, 
and  did  not  claim  to  intend  to  return  to  it. 
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Appeal  from  euperlor  court,  King  county; 
E.  D.  Benson,  Judge. 

Action,  by  Paul  Peterson  against  the  Seat- 
tle Traction  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

Burlie,  Shepard  &  McGilvra,  for  appellant. 
Mllo  A.  Root  and  Brady  &  Gay,  for  respond- 
ent 

WHITE,  J.  Appellant  was  operating  a 
street  railway  in  Seattle,  and  respondent  was 
working  for  appellant  as  a  day  laborer  along 
its  traclt.  The  contract  of  employment,  as 
claimed  by  respondent,  gave  respondent,  per 
day,  ipi.50,  and  transportation  to  and  from 
his  worli:.  His  daily  work  cloaed  at -6  o'clock 
p.  m.  As  evidence  of  respondent's  right  to 
transportation,  appellant  furnished  him  a 
book  of  tickets,  which  tickets  he  used  when 
traveling  to  and  from  his  work.  This  Iraok 
had  a  stipulation  printed  thereon  exempting 
appellant  from  any  liability  for  injury  to  re- 
spondent. The  first  book  of  tickets  was  fur- 
nished respondent  a  few  days  after  bis  em- 
ployment. At  the  time  of  his  employment 
nothing  was  said  to  him  about  his  transpor- 
tation having  any  conditions  upon  it  exempt- 
ing the  company  from  liability,  and  the  con- 
tract of  employment,  it  was  claimed  by  re- 
spondent, did  not  provide  for  transportation 
so  conditioned.  Respondent  was  injured  by 
negligence  of  the  company  while  riding  on  its 
car  on  his  way  home  after  his  day's  work 
was  completed.  The  evidence  does  not  show 
what  particular  olflcer  or  employ^  was  guilty 
of  the  negligence  which  caused  the  injury. 
The  car  was  inward  bound  to  Seattle  on  the 
appellant's  single-track  Green  Lake  subur- 
ban line,  leaving  the  lake  end  of  the  line  Just 
after  6  o'clock  p,  m.,  and  the  accident  occur- 
red within  a  few  minutes  after  the  car  start- 
ed, being  caused  by  a  head-end  collision  with 
an  outward-bound  car  on  the  same  line  while 
the  cars  were  on  a  curve  rounding  a  project- 
ing bluff  on  the  side  of  the  lake,  which  pre- 
vented the  motorman  of  either  car  from  see- 
ing the  other  until  within  a  short  distance 
from  it.  The  respondent  was  riding  on  the 
rear  platform  of  the  inward-bound  car,  and 
received  his  injuries  from  the  shock -of  the 
collision,  being  thrown  against  the  rear  wall 
of  the  inclosed  part  of  the  car,  thus  receiving 
a  violent  blow  on  the  bead,  and  then  falling  or 
being  thrown  to  the  ground.  The  respondent 
recovered  Judgment  for  $3,000.  The  plaintiff 
(respondent)  only  testified  as  to  the  contract 
of  employment,  as  follows:  "On  the  25th  of 
January,  1899.  I  met  Under,  the  foreman  of 
the  defendant,  on  Fifth  avenue,  close  to  Pike, 
and  asked  him  for  work;  and  be  says,  'All 
right.  Come  in  the  morning.'  I  says,  'What 
do  you  pay?  And  he  says,  'A  dollar  and  a 
half  a  day.'  And  I  says,  'That  is  very  small, 
aint  it?  And  he  says,  'We  pay  a  dollar  and 
a  half  a  day,  and  transportation  to  and  from 
your  work.'  I  says,  'AH  right.  I  will  come 
In  the  morning.'    And  he  says,  'The  tool  box 


is  between  Western  avenue  and  Harrison 
street.  Come  down  there  to  the  morning.' 
And  I  walked  from  my  home  in  the  morning, 
and  walked  home  in  the  evening,  and  walk- 
ed out  again  the  next  morning,  down  to  the 
tool  box;  and  one  day  he  gave  me  a  book 
with  tickets  in  it.  The  foreman  of  the  com- 
pany gave  it  to  me.  I  never  had  any  differ- 
ent agreement  or  contract  than  that  one  made 
at  that  time."  On  cross-examination  he  testi- 
fied: "I  went  to  work  for  the  traction  com- 
pany about  the  26th  of  January,  last  year. 
The  foreman  of  the  track  gang  hired  me  on 
Fifth  avenue,  close  to  Pike.  I  did  not  see 
him  at  the  company's  office.  I  bad  not  work- 
ed for  this  same  foreman  before,  but  had 
seen  him.  He  was  working  for  the  traction 
company,  and  told  me  that  the  company 
would  pay  a  dollar  and  a  half  a  day,  and 
transportation  to  and  from  my  work.  They 
gave  me  a  book  of  ticketa  •.  •  •  1  don't 
know  what  the  printing  was.  I  received  that 
book  from  the  foreman  •  •  •  a  day  or 
two  after  I  went  to  wotk.  I  cannot  say  the 
date  when  I  received  my  last  book  from  ther 
company  while  I  was  at  work.  It  was  fur- 
ther back  than  Just  a  day  or  two  before  this 
accident  •  •  •  The  last  book  that  I  had 
—the  one  that  I  got  a  little  before  the  acci- 
dent—was  given  to  me  by  Linder,  the  fore> 
man,  •  •  •  out  at  Green  Lake.  I  know 
Mr.  Kempster,  the  secretary  of  the  company. 
He  did  not  give  me  this  book  in  the  com- 
pany's office.  •  •  •  I  did  not  sign  that 
condition  on  the  back.  If  I  went  to  the  of- 
fice and  got  a  book,  and  he  came  with  the 
book  and  pen  and  ink  and  said,  'Put  your 
name  on  the  back,'  I  put  my  name  on  It  and 
put  it  in  my  pocket  and  went  out  I  don't 
know  the  name  of  the  man  who  would  give  a 
book  to  me  at  the  office.  •  •  »  Before  this 
last  book'  was  issued  to  me,  I  had  received 
some  books  like  this  at  the  office,  and  signed 
my  name  on  the  back  when  the  clerk  told  me 
to.  I  suppose  that  this  book  that  was  given 
to  me  last  was  the  same  sort  and  had  the 
same  cover  as  those  others,  but  I  did  not  pay 
much  attention  to  it  I  never  looked.  •  •  • 
I  got  on  the  car  coming  into  town  that  night 
before  the  accident  because  I  was  going 
home  from  my  work.  My  day's  work  was 
done.  When  I  got  on  the  car  again  in  Fre- 
mont (this  was  the  returning  car  after  the  ac- 
cident) the  conductor  came  and  wanted  the 
ticket  and  I  had  one  In  my  pocket  and  I 
gave  him  one.  •  *  *  He  did  not  collect 
the  fares  before  the  cars  came  together,  he 
had  not  got  to  me  to  collect  the  ticket  then, 
and  had  not  taken  up  the  tickets  before  I 
was  hurt,  but  he  did  afterwards,  in  Fre- 
mont When  I  went  out  to  Green  Lake  on 
the  morning  of  the  day  I  was  hurt  I  rode 
out  there  to  my  work,  and  when  the  con- 
ductor called  for  my  fare  I  gave  him  a  ticket 
I  went  out  to  Green  Lake  that  morning  to 
go  to  work,  and  did  not  have  any  other  er- 
rand out  at  Green  Lake  that  day.  I  went 
Just  to  go  to  my  work,  and  when  I  came  in 
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it  was  to  go  home  from  my  work."  E.  Un- 
der, the  forcmaa  of  the  track  gang,  who  em- 
ployed the  plnintiet,  testified  for  the  appel- 
lant He  was  not  asked  any  question  relative 
to  the  employment  of  the  plaintiff,  but  his 
testimony  was  to  the  effect  that  about  the 
middle  of  June,  1889,  he  took  up  from  the 
plaintiff  an  employes'  ticket  book  which  the 
plaintiff  had  for  use  on  the  line,  and  that  he 
returned  to  Mr.  Kempster,  the  secretary  of 
the  company,  the  unused  part  of  the  book  tak- 
en up  from  Mr.  Peterson.  He  further  testi- 
fied as  to  the  accident,  and  that  he  and  the 
members  of  the  track  gang,  inclnding  Peter- 
son, were  in  the  car,  going  home,  at  the  end 
of  ^e  day's  work.  A.  L.  Kempster,  the  sec- 
retary of  the  appellant,  testified  that  he  is- 
sned  to  the  plaintiff  on  May  29,  1899,  a  book 
of  coupon  tickets,  and  he  identified  the  book 
taken  up  from  Peterson  as  the  book;  that 
when  it  was  Issaed  it  had  on  it  a  cover  with 
certain  printed  matter,  and  when  it  was  re- 
turned the  cover  was  off.  No  question  was 
asked  this  witness  aa  to  his  authority  to 
make  contracts  for  the  company,  or  as  to  bis 
authority  to  employ  workmen  for  the  com- 
pany. Except  as  hereinafter  stated,  the  fore- 
going Is  all  the  testimony  In  the  case,  or 
offered,  touching  the  emjdoyment  of  the  plain- 
tiff, or  relative  to  his  transportation.    There 

'  was  testimony  tending  to  show  that  the 
plaintiff  was  injured  by  the  accident,  and  the 
nature  and  extent  thereof. 

Was  the  plaintiff  a  fellow  servant  of  the 
operators  of  the  cars  at  the  time  of  the  ac- 
cident? The  case  of  Lundquist  v.  Railway 
Co.  (Minn.)  67  N.  W.  1006,  cited  by  appellant, 
was  as  follows:  The  defendant  was  a  street- 
railway  corporation  operating  a  street  rail- 
way In  Duluth.  The  plaintiff  was  one  of  a 
crew  of  men  employed  by  the  defenjlant,  who 
were  engaged  in  repairing  tracks  by  taking 
up  and  relaying  the  pavement  between  the 
rails  over  which  the  defendant's  street  cars, 
operated  by  electric  power,  passed  frequently 
at  irregular  intervals.  Operators  of  the  cars 
were  required  by  rule  to  give  warning  of 
their  approach  to  the  crew  of  track  repairers. 
Plaintiff  was  pursuing  his  work  in  reliance  on 
the  rule.  While  so  engaged,  and  without  no- 
tice, he  was  struck  by  the  car.  He  was  held 
to  be  a  fellow  servant  with  the  motorman. 
This  case  is  in  point  only  so  far  as  it  holds 
that  the  motorman  and  laborer  were  fellow 
servants  at  the  time  the  accident  occurred. 
In  the  case  at  bar  the  plaintiff  was  not  in- 
jured when  actually  performing  labor  as  a 
track  layer.  The  case  of  Bailroad  Co.  v. 
Hambly,  164  U.  a  349,  14  Sup.  Ct.  983,  38 
L.  Ed.  1009,  cited  by  appellant,  bQlds  that  a 
laborer  while  working  on  a  culvert  under  a 
foreman,  and  who  received  an  injury,  while 
at  work,  through  the  negligence  of  a  con- 
ductor and  engineer  in  moving  and  operating 

.a  passenger  train,  was  a  fellow  servant  of 
the  engineer  and  conductor.  The  case  of 
Railroad  Co.  v.  Conroy,  175  U.  S.  323,  20  Sup. 
Ct  86.  44  L.  Ed.  181,  cited  by  appellant,  holds 


that  a  brakeman  tvho  was  killed  by  the  negli- 
gence of  the  conductor  while  the  train  was 
being  operated,  and  the  brakeman  was  dis- 
charging his  duties  as  such  on  the  train,  was 
a  fellow  servant  with  the  conductor.  These 
cases  hold  that  a  common  employment  exist- 
ed at  the  time  the  accident  occurred,  and  then 
apply  the  doctrine  of  fellow  servants.  In  the 
case  at  bar  it  is  claimed  by  respondent  that 
the  relation  of  master  and  servant  did  not 
exist  between  the  parties  when  the  plaintiff 
received  the  injury.  If  this  was  the  case,  it 
is  useless  to  discuss  whether  or  not  a  track 
layer  and  operators  of  street  cars  are  fellow 
servants  during  the  time  they  are  actually 
engaged  In  their  common  employment  The 
real  question  to  be  determined  is,  was  the 
plaintiff  in  the  service  of  the  defendant  when 
on  the  street  car  at  the  time  the  accident 
occurred?  We  will  first  examine  the  cases 
cited  by  the  appellant  on  this  proposition. 

The  case  of  Bussell  v.  Railroad  Co.,  17  N. 
T.  134,  was  as  follows:  A  laborer  was  em- 
ployed by  a  railroad  company  to  work  in  con- 
nection with  a  train  of  cars.  The  laborer 
lived  in  New  York  City.  He  was  employed 
in  loading  gravel  and  sand,  at  the  pits  where 
they  were  dug,  upon  cars,  for  transportation 
to  places  upon  the  railroad  where  filling  was 
required.  He  and  others  employed  in  this 
kind  of  wortc  were  paid  monthly  at  a  certain 
per  diem.  It  was  the  practice  of  the  work- 
men who  lived  In  New  York  to  come  from 
home  in  the  morning  upon  the  cars  of  the 
company,  and  it  was  understood  that  they 
were  to  be  brought  back  at  night,  paying  no 
fare  either  way.  On  the  day  the  accident 
occurred,  the  plaintiff  went  upon  the  cars 
with  every  load  of  gravel  for  the  purpose  of 
assisting  to  unload  it.  After  the  last  load  of 
gravel  had  been  discharged,  some  paving 
stones  were  taken  upon  the  cars,  which  pro- 
ceeded towards  New  York.  The  stones  were 
thrown  off  a  short  distance  above  Spuyten 
Duyvel  creek,  and  the  plaintiff  had  then,  as 
was  testified,  no  further  duty  to  perform.  It 
appeared,  however,  that  some  of  the  work- 
met\  acted  as  brakemen  for  the  gravel  train 
upon  which  they  rode  home.  The  accident 
occurred  while  the  cars,  after  discharging  the 
gravel  and  stone,  were  on  their  way  to  New 
York  with  the  workmen  residing  there.  The 
court  decided  that  the  laborer  and  the  en- 
gineer of  the  train  through  whose  negligence 
the  accident  occurred  were  fellow  servants, 
and  in  so  holding  said:  "But  the  main 
ground  relied  upon  to  distinguish  this  case 
from  those  previously  decided  is'  that  at  the 
time  when  the  accident  occurred  the  plaintiff 
was  not  an  employ^  of  the  company,  but  a 
passenger  merely,  and  entitled  to  protection 
as  such.  By  the  arrangement  between  him 
and  the  defendants  he  was  to  he  taken  home 
to  the  city  upon  the  gravel  train  at  night; 
and  he  Insists  that  his  day's  work  was  com- 
pleted when  the  last  load  of  gravel  was  de- 
posited, and  that  he  was  under  no  further 
obligation  to  do  anything  for  the  company; 
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that  carrying  him  home  waa  a  aervlce  to  be 
performed  by  the  company  In  consideration 
of  the  iabor  previously  done,  and  constituted 
a  part  of  lils  wages;  and  that  it  was  entirely 
optional  -n-ith  him  to  avail  himself  of  this 
service  or  not.  It  is  not,  1  thinli,  entirely 
clear  that  the  defendants  -would  not  have  had 
a  right,  under  their  agreement  with  the 
plaintiff,  to  insist  upon  bis  returning  to  the 
city  at  night.  The  gravel  train  could  not  be 
properly  managed  by  the  engineer  alone. 
Men  were  required  to  act  as  brakemen  in 
case  of  accident.  It  appears  that  some  of  the 
same  men  who  worked  in  the  gravel  pit  also 
manned  the  brakes.  A  portion  of  the  bands 
employed  lived  in  the  city,  and  the  defend- 
ants may  have  relied  upon  them  to  work  the 
brakes,  in  case  of  necess'ty,  upon  the  return 
of  the  train,  and  may  have  taken  this  into 
consideration  in  agreeing  to  bring  them  home 
at  night.  But,  conceding  that  the  plaintlfl 
was  not  bound  to  return,  even  If  the  defend- 
ants insisted  upon  it,  it  does  not  follow  that 
while  actually  returning  to  the  city  with  the 
train  he  was  not  the  servant  of  the  company. 
If  he  was  a  mere  passenger,  he  was  not 
bound  to  do  anything  to  facilitate  the  return 
of  the  train.  If  an  emergency  arose,  requir- 
ing the  use  of  the  brakes,  he  might  refuse  to 
raise  bis  hand.  If  an  obstruction  was  met 
with  upon  the  track,  he  might  fold  his  arms 
until  the  company  removed  it;  and  what  he 
might  do  in  this  respect,  every  other  hand  re- 
turning to  the  city  under  similar  circum- 
stances might  also  do.  Such  could  not,  I 
think,  have  been  the  true  relation  between 
the  parties.  The  plaintiff  was  employed  by 
the  defendants  as  a  day  laborer.  He  was  to 
be  taken  up  at  the  city  where  ho  lived  in  tfie 
morning,  and  set  down  there  at  night;  and 
he  should,  I  think,  be  regarded  as  having 
been,  during  the  entire  interval,  the  servant 
of  the  company,  and  bound  as  such  to  render 
aid  if  necessary  in  promoting  the  passage  of 
the  train  both  to  and  from  the  city.  This  is 
decisive  of  the  case."  It  will  be  seen  that 
this  decision  rests  upon  the  theory  that  until 
the  train  returned  to  New  York  the  relation 
of  master  and  servant  continued,  and,  if  nec- 
essary, the  servant  was  bound  to  render  aid 
In  promoting  the  passage  of  the  train  both 
to  and  from  the  city.  It  is  clear  in  the  case 
at  bar  that  the  plaintiff  had  nothing  what- 
ever to  do  with  operating  the  cars  or  with 
dispatching  them  on  their  time  schedule. 
For  that  reason  the  case  cannot  be  held  to  be 
in  point  The  case  of  Gillshannon  v.  Rail- 
road Corp.,  '10  Cush.  228,  was  as  follows: 
The  plaintiff  was  a  common  laborer  employ- 
ed in  repairing  the  defendants'  roadbed  at  a 
place  several  miles  from  his  residence.  Each 
morning  and  evening  he  rode  with  other  la- 
borers to  and  from  the  place  of  labor  on  the 
gravel  train  of  the  defendants.  This  was 
done  with  the  consent  of  the  company,  and 
for  mutual  convenience;  no  compensation  be- 
ing paid,  directly  or  indirectly  by  the  labor- 
ers, for  the  passage,  and  the  company  being 


under  no  contract  to  convey  the  laborers  to 
and  from  their  work.  The  plaintiff  was  In- 
jured by  reason  of  a  collision  between  the 
train  and  a  hand  car  through  the  negligence 
of  those  having  charge  of  the  train.  It  was 
held  that  plaintiff  could  not  recover.  It  will 
be  observed  In  this  case  the  company  was 
under  no  contract  to  convey  the  laborer  to 
and  from  his  work,  and  no  compensation  was 
paid  directly  or  indirectly  by  the  latrarer  for 
his  passage.  In  Seaver  v.  Railroad  Co.,  14 
Gray,  467,  the  court  below  said:  "It  ap- 
peared that  the  plaintiff  was  employed  by 
the  defendants  to  work  as  a  carpenter  in  re- 
pairing fences  along  the  line  of  the  rood,  in 
repairing  bridges,  making  switch  frames, 
and  other  similar  work;  that  he  commenced 
1»  work  on  May  23,  1856,  at  the  rate  of  one 
dollar  and  fifty  cents  per  day;  that  he  lived 
In  Lawrence,  and  that  at  the  time  he  agreed 
to  work  for  the  defendants  at  the  above  rate 
he  asked  the  agent  who  employed  him  if  he 
could  be  permitted  to  ride  to  hla  place  of  work 
without  paying  fare,  and  was  told  that  he 
could,  and  that  none  of  the  workmen  employ- 
ed by  the  defendants  paid  fare;  that  he  work- 
ed for  the  defendants  from  May  23  till  Sep- 
tember 11,  1856,  when  the  accident  happened 
by  which  he  was  injured,  during  which  time 
he  was  paid  his  wages  monthly  at  the  rate 
aforesaid,  and  rode  dally  to  and  from  his 
place  of  work  without  paying  fare;  and  that 
he  was  so  riding  at  the  time  be  sustained 
the  injury  for  which  he  sought  compensation 
in  this  action.  Upon  these  facts,  I  waa  of 
opinion  and  ruled  that  the  plaintiff  could  not 
recover  for  injuries  sustained  by  him,  occa- 
sioned by  the  negligence  or  carelessness  sole- 
ly of  another  servant  of  the  defendants,  on- 
ployed  as  engineer  to  manage  and  nm  their 
locomotives."  The  supreme  court  affirmed 
this  ruling.  In  this  case  the  company  was  un- 
der no  contract  to  convey  its  employe  to  the 
place  where  he  worked,  and  it  received  no 
compensation,  directly  or  indirectly,  for  so 
doing.  In  the  case  of  Wright  v.  Railroad  Ca 
(N.  C.)  29  S.  E.  100,  the  facts  were  that  the 
plaintiff  was  a  section  uiaster  in  the  employ- 
ment of  the  defendant  and  slept  somellmes 
at  Gumberry,  the  northern  terminus  of  the 
road,  sometimes  at  Jackson,  the  southern  ter- 
minus, and  sometimes  at  Mowfleid,  an  inter- 
mediate station.  After  his  day's  work  was 
over  he  went  to  his  sleeping  place  on  a  hand 
car  or  on  the  defendant's  train,  as  suited  tiis 
convenience.  On  the  night  when  the  plain- 
tiff was  injured,  he  and  the  laborers  working 
under  him,  having  left  off  work  for  the  day. 
with  a  light  for  a  signal  on  the  side  of  the 
railroad,  were  waiting  for  the  train  on  its 
way  to  Gumberry.  All  were  taken  on;  the 
plaintiff  getting  on  the  engine,  and  the  hands 
on  the  flat  cars  loaded  with  logs.  No  fare* 
at  any  time  were  received  or  expected  from 
the  pklntlff.  The  court  held  that  the  plain- 
tiff was  not  a  passenger,  and  that  he  was  a 
fellow  servant  with  the  engineer,  citing  in 
support  tliereof  Gillshannon  v.  Railroad  Corp., 
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supra,  and  Seaver  t.  Railroad  Co.,  snpia; 
also,  State  v.  Western  Maryland  R.  Co.,  63 
Md.  433,  and  Tunney  v.  Railway  Co.,  L.  R. 
1  O.  P.  291.  In  the  last-mentioned  case  plain- 
tiff was  employed  as  a  laborer  to  assist  in 
loading  wliat  is  called  a  "pick-up  train"  with 
materials  left  by  plate  layers  and  others  upon 
the  Une.  One  of  the  terms  of  his  engagement 
was  that  he  should  be  can-led  by  the  train 
from  Birmingham,  where  he  resided,  and 
■whence  the  train  started,  to  the  BjKit  at  which 
tals  work  forithe  day  was  to  be  done,  and  be 
brought  back  to  Birmingham  at  the  end  of 
each  day.  As  he  was  returning  to  Birmlng- 
bam,  after  bis  day's  work  was  done,  the  train 
in  which  the  plaintiff  was,  through  the  neg- 
ligence of  the  guard  who  had  charge  of  It 
came  into  collision  with  another  train,  and 
the  plaintiff  was  injured.  It  was  held  that 
Inasmuch  as  the  plaintiff  was  being  carried, 
not  as  a  passenger,  but  In  the  course  of  serv- 
ice, there  was  nothing  to  take  the  case  out 
of  the  ordinary  rule  which  exempts  a  master 
from  responsibility  for  an  Injury  to  a  servant 
through  the  negligence  of  a  fellow  servant 
when  both  are  acting  In  pursuance  of  a  com- 
mon employment  In  this  case  plaintiff  was 
employed  In  connection  with  a  particnlar 
train,  and  was  to  travel  upon  It  in  perform- 
ance of  his  contract. 

The  case  of  State  v.  Railroad  Oo.,  supra, 
supports  the  contention  of  the  respondent  In 
tbis  case.  In  that  case  the  court  says: 
"Abell  [plaintiff]  was  employed  as  a  regular 
brakeman  on  a  passenger  train  that  left 
Union  Bridge  every  morning,  except  Sun- 
days, for  Baltimore  city,  and  returned  to 
Union  Bridge  every  afternoon,  Sundays  ex- 
cepted. Abell  was  employed  and  paid  by  the 
day,  and  w:as  liable  to  be  discharged  at  any 
time.  Union  Bridge  was  at  one  end  of  bis 
route,  and  Baltimore  city  at  the  other. 
When  the  train  reached  Union  Bridge  on 
Saturday  evening.  It  reipaalned  there  until 
Monday  morning,  and  Abell  was  expected 
to  be  at  Union  Bridge  from  Saturday  even- 
ing until  Monday  morning,  unless  he  had 
permission  to  leave.  Abell's  family  lived  in 
Baltimore,  and  he  had  permission  from  the 
conductor  to  go  to  Baltimore  on  Sunday,  2d 
of  September,  1883,  and,  while  traveling  to 
Baltimore  from  Union  Bridge  on  a  train  of 
the  appellee,  was  killed  by  a  collision.  The 
conductor  of  the  train  upon  which  Abell  act- 
ed as  brakeman  had  a  regular  pass  for  him- 
self and  all  his  crew  to  go  to  Baltimore  on 
the  train  upon  which  Abell  was  killed. 
Abell,  as  one  of  the  crew,  was  traveling  on 
this  pass,  and  paying  no  fare,  at  the  time  be 
was  killed.  The  deceased  was  not  paid  for 
the  Sundays,  unless  he  was  required  for 
duty.  He  was  not  required  for  duty  on  Sun- 
day, September  2,  1883,  the  day  he  was 
killed.  The  first  question  with  which  we 
have  to  deal  is  the  inquiry  whether  on  Sun- 
day, September  2,  1883,  Abell  was  in  the  em- 
ployment of  the  railroad  company.  In  such  a 
manner  that  the  company  Is  entitled  to  claim 


the  benefit  of  the  rule  that  would  exempt  It 
from  liability  for  the  negligence  of  its  other 
employ^.  A  case  very  similar  to  the  one 
before  us  has  already  been  decided  by  this 
court.  In  the  case  of  Baltimore  &  Ohio  R. 
Co.  V.  State,  to  Use  of  Tralnor,  33  Md.  5-12, 
Tralnor  was  employed  and  paid  by  the  day. 
At  six  o'clock  p.  m.  his  day's  work  ended; 
and  on  a  day  that  he  had  been  at  work,  but 
had  finished  his  day  and  laid  aside  his  tools, 
and  was  on  his  way  home,  and  not  on  that 
portion  of  the  track  upon  which  he  worked, 
the  Injury  occurred.  He  had  expected  to  re- 
sume his  work  the  next  morning.  With 
these  facts  before  it,  this  court  decided  that 
at  the  time  of  the  Injury  be  would  not  be 
considered  in  the  employment  of  the  com- 
pany. The  decision  in  Tralnor's  Case  pro- 
ceeds upon  the  assumption  that  he  was  not 
at  the  time  of  the  injury  acting  in  the  serv- 
ice of  the  company;  that  his  day's  labor 
was  over  for  the  day;  and,  although  he 
expected  to  resume  work  again  on  the  next 
day,  that  when  his  day's  work  was  over  he 
occupied  towards  the  company  the  position 
of  a  stranger,  and  was  entitled  to  all  the 
privileges  he  would  have  had  if  he  had  not 
been  an  employ^.  The  facts  in  this  case 
are  stronger  than  those  in  Tralnor's  Case. 
The  deceased  had  finished  his  week's  work 
on  Saturday  evening,  expecting  to  resume  it 
on  Monday.  He  had  been  expressly  relieved 
from  all  service  to  the  company  until  Mon- 
day, and  was  given  permission  to  go  to  Bal- 
timore. He  could  call  the  Sunday  on  which 
he  was  killed  entirely  his  own  day,  and  em- 
ploy himself  in  it  as  he  pleased,  and  he 
therefore  could  not  be  considered  on  that 
day  as  acting  In  the  service  of  the  compa- 
ny." 

The  case  of  Vlck  v.  Railroad  Co.,  95  N.  Y. 
267,  was  as  follows:  "The  evidence  shows 
that  he  [plaintiff]  bad  been  in  the  employ- 
ment of  the  defendant  as  a  foreman  in  Its 
tin  shops  at  Rochester,  prior  to  December, 
1876.  The  defendant  at  that  time  removed 
its  shops  from  Rochester  to  Buffalo,  but 
before  their  removal  the  deceased  bad  left 
defendant's  emplo}'ment  Many  of  the  em- 
ployes In  the  tin  shop  at  Rochester  contin- 
ued in  the  employ  of  the  defendant  after  it 
had  removed  its  shops  to  Buffalo,  but  still 
resided  at  Rochester.  By .  an  arrangement 
made  between  them  and  the  defendant  they 
were  to  be  taken  to  Buffalo  on  Monday 
morning,  and  brought  back  Saturday  even- 
ing, of  every  week,  in  the  defendant's  car. 
Sometimes  they  were  carried  In  a  baggage 
car,  sometimes  in  a  passenger  car,  and  after- 
wards In  a  passenger  car  called  a  'shop,'  in 
which  other  persons,  who  paid  fares,  were 
permitted  to  ride.  No  fare  was  required  of 
the  men  thus  employed  and  transported,  but 
by  agreement  a  deduction  was  made  from 
their  wages,  at  an  amount  fixed  per  hour, 
being  the  same  as  when  at  work,  for  the 
time  they  were  upon  the  train;  their  wages 
beginning  when  they  reached  the  shops  at 
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Buffalo,  and  ending  when  they  left  them. 
In  the  month  of  January,  18T7,  the  deceased 
applied  for  his  former  position  as  foreman, 
and  was  employed  accordingly  by  the  de- 
fendant. He  asked  If  he  could  go  with  the 
rest  of  the  men,  and  he  was  told  he  would 
be  passed  with  the  rest  of  the  men  In  the 
defendant's  shop  car.  Upon  these  terms  he 
again  commenced  working  for  the  defendant 
as  foreman  in  the  tin  shop  at  BufCalo.  The 
only  pass  given  was  one  to  the  master  me- 
chanic, Mr.  Gould)  under  which  all  the  men 
who  lived  at  Rochester  and  worked  in  the 
.shops  at  Buffalo  traveled.  There  was  no 
evidence  upon  the  trial  showing  that  the  de- 
ceased ever  saw  the  pass,  or  that  he  was 
acquainted  with  it  contents.  He  was  paid 
for  his  work  in  accordance  with  the  arrange- 
ment already  stated.  It  appears  that  the 
contract  for  his  employment  in  the  tin  shops, 
and  for  traveling  between  Rochester  and 
Buffalo  while  engaged  in  his  worlL,  was  one 
and  the  same  contract,  made  at  the  same 
time,  and  the  whole  must  be  taken  together 
as  an  entire  agreement  The  essence  of  the 
contract  was  that  the  deceased  should  work 
for  the  defendant  aa  foreman  of  the  tin 
shop,  and  in  consideration  thereof  it  should 
pay  him  a  price  fixed  per  hour,  and  should 
transport  him  from  his  residence  to  the 
place  where  the  work  was  to  be  done,  and 
back  again,  upon  its  railroad,  without 
charge.  At  the  time  of  the  accident  the  de- 
ceased was  in  the  shop  car  of  the  defendant, 
on  his  way  to  the  place  where  he  was  to 
perform  services.  As  his  transportation  was 
a  part  of  the  contract,  he  was  there  by  vir- 
tue thereof  as  an  employ^.  His  services  had 
then  commenced  under  the  contract  He 
paid  no  fare,  as  an  ordinary  passenger 
would  have  done,  but  was  being  transported 
under  the  pass  referred  to.  Under  these  cir- 
cumstances, the  deceased  was  at  the  time  oi 
the  accident  in  the  car  under  the  terms  ol 
the  contract  made  for  the  rendition  of  his 
services,  and  not  as  a  passenger.  It  was 
essential  that  he  should  be  in  the  car  at 
the  time  and  place  of  the  accident  to  enable 
him  to  perform  the  contract  of  service  into 
which  he  had  entered.  But  for  this  he 
would  not  have  been  there  at  the  time,  and 
his  traveling  on  this  occasion  was  in  the 
capacity  of  an  employe,  and  not  as  a  pas- 
senger. If  two  separate  contracts  had  been 
intended  to  have  been  made,— one  for  the 
services  of  the  deceased,  and  the  other  for 
his  transportation,— it  is  fair  to  assume  that 
the  amount  allowed  for  his  wages  would 
have  been  increased  sufficiently  to  pay  his 
fare  as  a  passenger.  Clearly  such  could  not 
have  been  the  intention,  as  the  contract  made 
was  a  single  one,  which  related  only  to  the 
services  of  the  deceased,  and  the  compensa- 
tion he  was  to  receive  for  the  same.  It  was 
part  of  this  contract  of  service  that  he  was 
to  be  carried  to  and  from  the  place  of  his 
work  every  week  on  the  defendant's  rail- 
road, and  on  a  train  which  was  usually  pro- 


vided for  that  purpose.  The  right  to  go  and 
return  being  inseparable  from  the  contract 
to  do  the  work,  it  is  not  obvious  that  any 
valid  ground  exists  for  claiming  that  the 
deceased  was  a  passenger  and  paid  his  own 
fare.  As  to  the  position  that,  because  his 
hours  of  lal>or  bad  not  coinmenced  at  the 
time  of  the  accident,  the  deceased  was  to 
be  regarded  as  a  passenger,  it  is  a  complete 
answer  to  say  that  his  conveyance  to  and 
from  his  work  was  incident  to  his  employ- 
ment and  was  part  of  the  contract  of  service 
under  which  he  was  engaged.  This  remark 
will  also  apply  to  the  position  of  the  re- 
spondent's counsel  that  traveling  to  the  shop 
where  work  was  to  be  done  was  not  the  be- 
ginning of  service,  but  an  act  done  to  obtain 
the  service.  If  it  was  a  part  of  the  con- 
tract then  obviously  it  cannot  be  said  that 
the  deceased  gave  a  portion  of  his  wages  as 
the  price  of  transportation,  independent  of 
his  contract  He  was  as  much  under  the 
control  of  the  defendant  when  traveling  aa 
any  other  employs  who  was  transported  by 
virtue  of  a  contract  with  the  company  for 
his  services,  which  contract  provided  foi 
the  right  to  go  and  come  upon  the  defend 
ant's  cars  to  and  from  the  place  where  he 
was  required  to  work.  Although  he  had  no 
particular  duty  to  discharge  while  traveling, 
yet  the  traveling  of  the  deceased  was  not  as 
a  passenger,  but  as  an  employ^  under  the 
contract  of  service  between  him  and  the  de- 
fendant" In  this  case  the  court  expressly 
held  that  the  principle  announced  in  O'Don- 
nell  T.  Railroad  Co.,  69  Fa.  St  239,  hereafter 
cited,  was  not  sound  law.  In  the  Yick  Case 
the  court  held  that  the  plaintiff,  when  trav- 
eling under  his  contract,  was  as  much  under 
the  control  of  the  defendant  as  any  other 
employ^.  It  will  be  observed,  also,  that  the 
plaintiff  was  to  travel  usually  on  a  train  pro- 
vided for  that  purpose;  that  it  was  essential 
that  the  plaintiff  should  be  in  the  car  at 
the  time  and  place  of  the  accident  to  enable 
him  to  perform  the  contract  of  service  into 
which  he  had  entered.  It  was  not  essential 
in  the  case  at  bar  that  the  plaintiff  should 
be  in  the  particular  car  he  was  in  when 
the  accident  occurred.  He  was  not  under 
the  necessity  of  riding  in  any  car  in  order 
to  perform  his  contract  of  track-laying.  He 
might  have  walked  to  bis  place  of  labor 
and  home,  had  he  seen  fit  without  violating 
any  of  the  terms  of  his  contract 

The  respondent  cites  several  cases  in  sup- 
port of  his  contention  that  when  the  injury 
occurred  he  was  not  acting  in  the  service 
of  the  appellant.  We  will  now  consider  them. 
The  case  of  Balrd  v.  Pettit  70  Pa.  St  4T7. 
was  as  follows:  The  plaintiff  was  employed 
as  draftsman  in  the  defendant's  locomotive 
works.  A  carpenter  employed  in  "Jobbing;" 
for  defendant  in  any  part  of  the  works  was, 
by  the  direction  of  the  defendant  superin- 
tending the  excavation  of  a  cellar  under  th<> 
building,  employing  and  paying  hands,  etc. 
He  had  a  large  pile  of  dirt  thrown  on  the 
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public  foot  walk.  The  plaintiff.  In  leaving 
the  house  in  the  dark,  after  ceasing  his  day's 
work,  fell  over  the  dirt  and  was  Injured. 
Held,  that  the  plaintiff  and  carpenters  were 
not  fellow  servants  in  the  same  common  em- 
ployment, BO  as  to  relieve  the  defendants 
from  liability  from  the  carpenter's  negli- 
gence. In  this  case  the  court  said:  "The  re- 
lation of  master  and  servant  did  not  exist 
between  the  parties  when  the  plalntifC  re- 
ceived the  injury.  He  was  not  then  in  the 
service  of  the  defendant  He  had  quit  work 
and  was  on  his  way  home.  He  was  no 
longer  subject  to  the  defendant's  control,  or 
bound  to  obey  his  orders.  As  soon  as  he 
left  the  building  he  was  his  own  master. 
He  was  then  no  more  in  the  defendant's 
service  than  any  other  citlsen  passing  along 
the  street,  and  he  was  entitled  to  the  same 
rights  and  immunities."  In  the  case  of  GU- 
lenwater  v.  Railroad  Co.,  5  Ind.  339,  the 
plaintiff  was  employed  to  frame  and  build  a 
bridge.  He  was  directed  by  defendant  to  go 
to  a  certain  station  to  help  load  some  tim- 
bers. He  was  traveling  free  of  fare  when 
injured  by  negligence  of  the  employes  who 
were  nurning  the  train.  Held,  that  he  could 
recover.  In  the  case  of  Fltzpatrick  v.  Rail- 
road Ck>.,  7  Ind.  436,  plaintiff  was  employed 
by  defendant  as  laborer  to  ballast  road.  De- 
fendant agreed  to  transport  him  to  and  from 
ills  home  to  where  he  should  be  working. 
While  being  so  carried  he  was  injured  by 
negligence  of  the  engineer  operating  the 
train.  Held,  that  the  defendant  was  liable. 
Among  other  things,  the  court  said:  "He 
was  not,  it  Is  true,  a  mere  passenger; 
•  *  •  butunder  an  agreement  with  the  de- 
fendants, he  was  to  be  regularly  conveyed 
to  and  from  his  work.  This,  ft  seems  to 
us,  involves  an  implied  'engagement  that 
they  would  convey  him  as  safely  and  se- 
curely as  if  he  had  been  a  passenger.  In  the 
ordinary  sense  of  the  term."  Upon  the  ques- 
tion of  liability  of  a  street-car  company  to 
an  employe,  working  as  track  repairer,  while . 
riding  upon  its  car,  tl>e  supreme  court  of 
Colorado,  in  the  case  of  Rapid-Transit  Co.  v. 
Dwyer,  38  Pac.  1106,  says:  "He  was  in  the 
defendant's  employ  at  the  time,  and  It  is  un- 
disputed that  It  was  the  defendant's  custom 
to  furnish  transportation  to  such  employes 
to  and  from  their  work,  and  that  upon  this 
occasion,  the  hand  car  being  out  of  order, 
the  foreman  substituted  transportation  by 
the  train.  Although  no  fare  was  collected 
or  expected  from  the  plaintiff,  the  evidence 
shows  that  he  was  lawfully  upon  the  train." 
And  the  court  held  that  he  was  entltied  to 
recover  against  the  company  for  Injuries  oc- 
casioned by  the  negligence  of  the  engineer  in 
managing  the  train.  In  the  case  of  Rosen- 
baum  V.  Railway  Co.,. 36  N.  W.  447,  the  su- 
preme ..court  of  Minnesota  held  that  a  man 
working  as  a  grader  in  ballasting  the  track 
conld  recover  for  injury  sustained  when  rid- 
ing on  the  train  of  defendant  without  hav- 
ing paid  any  fare,  and  at  a  time  when  he 
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might  be  considered  an  employe,  although 
not  actually  working  at  that  time;  it  ap- 
pearing that  the  company  was  in  the  habit 
of  carrying  these  workmen  to  and  from  their 
work.  In  Stnber  v.  Railroad  Co.  (C.  a)  102 
Fed.  421,  plaintiff,  who  was  a  skilled  ma- 
chinist, and  employed  by  defendant  to  keep 
its  pumps,  tanlis,  wells,  etc.,  in  good  work- 
ing order,  while  riding  on  one  of  defendant's 
engines  to  reach  a  point  where  his  duties 
called  him  was  injured  by  the  engineer's  neg- 
llgentiy  running  the  engine  into  a  freight 
train.  Held,  that  plaintiff  and  the  engineer 
were  not  fellow  servants  in  such  sense  as  to 
prevent  recovery  by  plaintiff  for  the  dam- 
ages sustained.  The  case  of  O'Donnell  v. 
Railroad  Co.,  59  Pa.  St.  239,  is  in  point,  if  the 
contract  was  as  claimed  by  respondent  In 
that  case  the  railroad  company  hired  O'Don- 
nell to  do  carpenter  work  upon  a  bridge  16 
miles  from  where  he  lived.  The  company 
agreed  to  pay  him  a  certain  price  per  day, 
and  transport  him  on  its  trains  to  and  from 
his  place  of  work  free  of  charge.  One  day, 
after  O'Donnell  had  finished  tUs  day's  work 
and  was  riding  home  on  the  train,  a  wreck 
occurred,  and  he  was  badly  hijured.  The 
supreme  court  of  Pennsylvania  held  tliat  be 
was  not  a  servant  of  the  railroad  company 
when  hurt,  but  was  a  passenger  for  hire. 
Among  other  things,  the  court  said:  ".O'Don- 
nell traveled  not  as  a  part  of  his  employ- 
ment as  a  carpenter  at  the  bridge,  but  as  a 
passenger  from  and  to  his  home.  He  was 
not  hired  to  pursue  his  business  on  the  train, 
but  was  carried  in  consideration  of  a  reduc- 
tion in  the  price  of  his  wages.  When  Ids 
day's  work  was  performed  he  was  no  longer 
in  the  service  of  the  company,  but  was  free 
to  go  or  to  stay,  and  when  he  traveled,  in 
effect,  paid  his  fare  out  of  his  wages." 

We  think  that  when  the  respondent  had 
ceased  his  day's  work  at  track-laying  he  was 
not  in  the  employ  or  under  the  control  of 
the  appellant  until  he  again  resumed  track- 
laying  under  the  superintendency  of  Linder, 
the  foreman  of  the  track  gang.  Linder  cer- 
tainly had  no  control  over  the  respondent 
while  going  to  and  from  his  work,  and  the 
respondent  was  not  under  any  obligation  to 
go  to  and  from  his  work  of  track-laying  on 
the  cars  of  the  appellant  At  6  o'clock  his 
day's  work  ended.  He  had  no  rights  and 
no  privileges  on  that  car,  other  than  or  dif- 
ferent from  those  of  any  other  i>a8senger. 
He  was  not  required  to  perform  services  on 
the  car.  He  was  under  the  control  of  the 
conductor  of  the  car,  and  not  of  his  own  fore- 
man. Just  as  any  other  passenger  on  the  car. 
As  was  said  by  the  court  in  Hutchinson  v. 
Railway  Co.,  6  Eng.  Ry.  Cas.  580,  cited  in 
State  V.  Railroad  Co.,  supra:  "•  •  •  We 
do  not  think  a  master  is  exempt  from  re- 
sponsibility to  his  servant  for  an  injury  oc- 
casioned to  him  by  the  act  of  another  serv- 
ant where  the  servant  injured  was  not  at 
the  time  of  the  injury  acting  in  the  service 
of  his  master.    In  such  a  case  the  servant 
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Is  sabBtantially  a  stranger,  and  entitled  to 
all  the  privileges  he  would  have  had  if  he 
had  not  been  a  servant."  Holding  as  we  do 
that  at  the  time  of  the  accident  the  respond- 
ent was  not  a  servant  of  the  appellant,  it  is 
unnecessarj-  for  us  to  consider  further  the 
doctrine  of  fellow  servants.  And  this  dis- 
poses of  the  first,  fourth,  and  sixth  assign- 
ments of  error,  because,  where  two  cars 
meet  in  a  head-end  collision  on  a  single-track 
railway,  there  must  be  negligence  some- 
where, by  somebody  or  other.  That  negli- 
gence, in  the  absence  of  other  showing,  must 
be  assumed  to  have  been  primarily  the  negli- 
gence of  the  defendant's  employes  in  charge 
of  the  cars,  who  caused  or  allowed  them  to 
come  into  collision.  It  being  primarily  the 
negligence  of  those  employ(^,  it  is  imputable 
to  their  employer,  and  that  employer  Is  In 
law  responsible  for  its  consequences. 

The  plaintiff,  in  his  complaint,  alleged  that 
the  defendant  hired  the  plalntiC  to  work  as 
a  laborer  on  its  roads,  agreeing  to  pay  him 
therefor  the  sum  of  $1.50  per  day,  and  trans- 
portation to  and  from  his  work  on  the  cars 
of  the  defendant.  The  defendant  denied 
that  it  agreed  to  pay  the  plaintiff  therefor 
the  sum  of  $1.60  per  day,  and  transporta- 
tion to  and  from  his  work  on  the  cars  of  the 
defendant;  and  the  defendant  denied  that 
it  then  or  at  any  other  time  agreed  to  pay 
or  furnish  to  the  plaintiff  transportation  to 
and  from  his  work  on  the  cars  of  the  defend- 
ant, or  transportation  at  all  on  its  cars,  or 
on  its  road  or  roads.  When  the  plaintiff  of- 
fered his  evidence  as  to  his  transportation, 
and  the  tickets  in  connection  therewith,  un- 
der the  denial  of  the  defendant,  it  was  com- 
petent for  it  to  offer  in  evidence  any  mate- 
rial matter  to  defeat  the  alleged  contract  or 
to  show  a  different  contract  The  fourth  sep- 
arate answer  to  the  complaint,  and  as  new 
matter  constituting  third  affirmative  defense, 
to  which  a  demurrer  by  the  plaintiff  was 
-sustained,  and  the  same  plea  as  finally 
amended,  and  to  which  a  reply  was  filed,  was 
an  attempt  on  the  part  of  the  defendant  to 
plead  its  version  of  the  alleged  contract  It 
added  nothing  to  the  denial  already  made. 
This  defense  cannot  be  construed  as  doing 
more  than  the  denial.  Iron  Co.  v.  Worthing- 
ton,  2  Wash.  T.  483,  7  Pac.  882,  886,  and 
Williams  v.  Ninemire  (filed  in. this  court  Dee. 
6,  1900)  63  Pac.  534.  The  defendant,  on  the 
cross-examination  of  the  plaintiff  and  in  its 
testimony  in  chief,  sought  to  show  that  the 
ticket  book  given  to  the  plaintiff  for  his 
transportation  to  and  from  his  work,  and  on 
which  he  was  being  carried  at  the  time  of  the 
accident  contained  the  following  condition: 
"In  consideration  of  this  pass,  I  hereby  agree 
to  assume,  and  do  assume,  all  risks  of  acci- 
dents, damages,  and  loss  sustained  by  me 
while  using  It  and  expressly  agree  with  the 
Seattle  Traction  Company  that  It  shall  not 
be  liable,  under  any  circumstances,  whether 
by  reason  of  negligence  of  Its  agents  or  oth- 
erwise, for  any  Injury  or  loss  to  me  as  afore- 


said." And  it  offered  further  to  show  that 
the  plaintiff,  when  the  book  was  delivered 
to  him,  was  told  by  the  secretary  of  the 
company  to  sign  it  on  a  line  at  the  foot  of 
the  condition  Intended  for  his  signature,  and 
that  the  plaintiff  did  sign  his  name  as  direct- 
ed, and  that  the  book  of  tickets  was,  after 
it  was  signed  by  the  plaintiff,  signed  by  the 
secretary,  and  that  the  ticket  book  so  signed 
was  the  one  plaintiff  was  using  at  the  time 
of  the  accident,  and  that  this  book  contained 
100  single-fare  tickets.  All  this  testimony 
was  excluded  on  the  ground  that  it  was  im- 
material, and  in  various  ways  the  defendant 
has  saved  exceptions  to  the  rulings  of  the 
court  as  they  were  made  during  the  progress 
of  the  trial,  excluding  this  evidence.  Was 
this  evidence  material,  under  either  the  de- 
nials or  the  affirmative  answer  of  the  defend- 
ant? The  defendant  sought  by  this  evidence 
to  show  that  the  plaintiff,  under  his  con- 
tract with  the  defendant  and  in  considera- 
tion that  the  defendant  would  employ  and 
pay  the  plaintiff  $1.50  a  day  for  track-lay- 
ing, agreed  to  accept  from  the  defendant 
transportation  on.  the  cars  of  the  defendant 
to  and  from  his  work,  on  employes'  tickets 
limiting  the  liability  of  the  defendant.  Was 
this  contract  against  public  policy?  In  the 
case  at  bar  the  plaintiff  was  traveling  on  the 
carrier's  line  not  as  an  ordinary  passenger, 
but  Incidentally  to  his  service  as  an  employ^. 
The  carrier  was  not  required  by  law  or  duty 
to  give  the  plaintiff  work  as  a  track  layer, 
and,  when  he  sought  to  obtain  such  work.  It 
seems  to  us  that  he  had  a  perfect  right  to 
contract,  as  an  incident  to  the  principal  con- 
tract, t^at  he  should  be  carried  by  the  de- 
fendant over  its  lines  to  and  from  his  work, 
subject  to  the  condition  that  the  plaintiff 
would  assume,  while  being  so  transported, 
all  risk  of  accidents,  etc.,  contained  in  the 
conditions  which  the  defendant  sought  to 
prove.  The  plaintiff  was  not  bonnd  to  enter 
or  remain  In  the  defendant's  employ.  Both 
parties  were  free,  the  one  owing  no  doty,  the 
other  being  under  no  obligation  to  travel  on 
the  defendant's  line  otherwise  than  as  an 
ordinary  passenger,  paying  fare,  and  entitled 
to  full  redress  for  injury  through  negligence. 
The  cases  of  Railroad  Co.  v.  Lockwood,  17 
Wall.  357,  21  I>.  Ed.  627,  and  Railway  Co.  v. 
Stevens,  95  U.  S.  665,  24  L.  Ed.  535,  have  been 
reviewed  by  the  supreme  court  of  the  United 
States  in  the  case  of  Railway  Co.  v.  Voigt, 
176  U.  S.  498,  20  Sup.  Ct  385,  44  L.  Ed.  600. 
In  that  case  the  railway  company,  being  en- 
gaged as  common  carrier  in  the  ^u^ness  of 
transporting  passengers  and  freight  for  hire, 
entered  Into  a  contract  In  writing  with  an  ex- 
press company  authorized  by  law  to  do,  and 
actually  doing,  the  business  known  as  "ex- 
press business,"  by  which  contract  the  rail- 
road company  agreed,  solely  upon  the  consid- 
eration and  terms  hereinafter  mentioned,  to 
fui-nish  for  the  exclusive  use  of  such  exprcs.s 
company.  In  the  conduct  of  Its  said  express 
business  over  said  railway  company's  lines. 
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certain  privileges,  facilities,  and  express  cars, 
to  be  used  and  employed  exclusively  by  said 
e.xpress  company  in  the  conduct  of  sucli  ex- 
press business,  and  to  transport  said  cars  and 
contents,  consisting  of  express  matter,  in  its 
fast  passenger  trains,  together  with  one  or 
more  persona  in  charge  of  said  express  mat- 
ter, Imown  as  "express  messengers,"  for  that 
purpose  to  be  allowed  to  ride  in  said  express 
cars;  to  transport  such  express  messengers, 
for  the  purposes  and  under  the  circumstances 
aforesaid,  fre«  of  charge.  And  by  said  con- 
tract it  was  agreed  on  the  part  of  said  ex- 
press company  to  pay  said  railroad  company 
for  such  privileges  and  facilities,  and  for  the 
furnishing  and  use  of  said  express  car  or 
cars,  and  for  such  transportation  thereof,  a 
compensation  named  in  said  contract;  and 
by  which  contract  it  was  further  agreed  by 
the  express  company  to  protect  the  railroad 
company  and  hold  it  harmless  from  all  lia- 
bility it  might  be  under  to  employes  of  the 
express  company  for  any  injuries  sustained 
by  them  wlille  helng  so  transported  by  said 
railroad  company,  whether  the  injuries  were 
caused  by  negligence  of  the  railroad  company 
or  its  employes,  or  otherwise.  Voigt  made 
application  to  said  express  company,  in  writ- 
ing, to  be  emi^oyed  by  it  as  express  messen- 
ger on  the  railroad  company,  between  which 
and  such  express  company  a  contract  as 
aforesaid  existed;  and  such  applicant,  pur' 
suant  to  his  application,  was  employed  by 
the  express  company  under  a  contract  in 
writing,  signed  by  him  and  it,  whereby  it 
was  agreed  between  him  and  the  express 
company  that  he  did  assume  the  risk  of  all 
accident  or  injuiy  he  might  sustain  in  the 
course  of  said  employment,  whether  occasion- 
ed by  negligence  or  otherwise,  and  did  under- 
take and  agree  to  indemnify  and  hold  harm- 
less said  express  company  from  any  and  all 
claims  that  might  be  made  against  it,  arising 
out  of  any  claim  or  recovery  on  bis  part  for 
any  damages  sustained  by  him  by  reason  of 
any  injury,  whether  such  damage  resulted 
from  negligence  or  otherwise,  and  to  pay  said 
express  company,  on  demand,  any  sum  which 
it  might  be  compelled  to  pay  in  consequence 
of  any  such  claim,  and  to  execute  and  deliver 
to  said  railroad  company  a  good  and  sufficient 
release,  under  his  baud  and  seal,  of  all  claims 
and  demands  and  causes  of  action  arising  out 
of,  or  in  any  manner  connected  with,  said 
employment,  and  expressly  ratified  the  agree- 
ment aforesaid  between  said  express  com- 
pany and  said  railroad  company.  Held,  that 
■  Voigt,  occupying  an  express  car  as  a  messen- 
ger in  charge  of  express  matter,  in  pursuance 
•of  the  contract  between  the  companies,  was 
not  a  passenger,  within  the  meaning  of  the 
case  of  Railroad  Co.  v.  Lockwood,  17  Wall, 
357,  21  L.  Ed.  627;  that  be  was  not  constrain- 
ed to  enter  into  the  contract  whereby  the  rail- 
road company  was  exonerated  from  liability 
to  him,  but  entered  into  the  same  freely  and 
voluntarily,  and  obtained  the  benefit  of  it  by 
securing  his  appointment  as  such  messenger; 


and  that  such  a  contract  did  not  contravene 
public  policy.  In  the  Voigt  Case  the  supreme 
court,  in  speaking  of  the  decision  of  the  court 
in  Railroad  Co.  v.  Lockwood  and  Railway  Co. 
V.  Stevens,  says:  '*The  principles  declared  in 
those  cases  are  salutary,  and  we  have  no  dis- 
position to  depart  from  them.  At  the  same 
time  it  must  not  be  forgotten  that  the  right 
of  private  contract  is  no  small  part  of  the 
lil>erty  of  the  citizen,  and  that  the  usual  and 
most  important  function  of  courts  of  justice 
is  rather  to  maintain  and  enforce  contracts, 
than  to  enable  parties  thereto  to  escape  from 
their  obligation  on  the  pretext  of  public  pol- 
icy, tmless  it  clearly  appear  that  they  contra- 
vene public  right  or  the  public  welfare.  It 
was  well  said  by  Sir  George  Jeasel,  M.  R,  in 
Registering  Co.  v.  Sampson,  Law  R.,  19  Kq. 
465:  'It  must  not  be  forgotten  that  you  are 
not  to  extend  arbitrarily  those  rales  which 
say  that  a  given  contract  is  void  as  being 
against  public  policy,  because,  if  there  is  one 
thing  which  more  than  another  public  policy 
requires,  it  is  that  men  of  full  age  and  com- 
Itetent  understanding  shall  have  the  utmost 
liberty  of  contracting,  and  that  their  con- 
tracts, when  entered  into  freely  and  volun- 
tarily, shall  be  held  sacred  and  shall  be  en- 
forced by  courts  of  Justice.  Therefore  you 
have  this  paramount  public  policy  to  con- 
sider,—that  you  are  not  lightly  to  interfere 
with  this  freedom  of  contract' "  In  the  Voigt 
Case  it  was  held  that  the  messenger  was  not 
constrained  to  enter  into  the  contract  where- 
by the  railroad  company  was  exonerated 
from  liability  to  him,  but  entered  into  the 
same  freely  and  voluntarily,  and  obtained  the 
benefit  of  it,  by  securing  his  appointment  as 
stich  messenger.  So  in  the  case  at  bar  the 
plaintiff  was  not  constrained  to  enter  into 
the  contract  whereby  the  street-car  company 
was  exonerated,  but  by  entering  into  it  he  ob- 
tained employment  as  a  track  layer.  There 
is  no  difference  in  principle  between  the  two 
cases.  This  court,  in  the  case  of  Huldoon  v. 
Railway  Co.,  7  Wash.  528,  35  Pac.  422,  22  L. 
U.  A.  794,  says:  "The  very  idea  of  a  public 
or  common  carrier,  with  its  features  of  mo- 
nopoly and  right  of  eminent  domin,  bears 
with  it,  to  the  modem  mind,  the  duty  of  con- 
veying passengers  with  safety,  so  far  as  its 
own  acts  are  concerned,  upon  the  payment 
of  reasonable  compensation.  The  duty  which 
the  carrier  owes  to  the  public  and  to  the  in- 
dividual Is  to  perform  the  service  safely  and 
without  any  limiting  conditions;  and  there- 
fore such  conditions,  when  the  Imposition  of 
them  is  attempted,  violate  an  implied  duty, 
and  are  Justly  held  void.  But  when  the  in- 
tending passenger  proposes  to  the  carrier  that 
it  do  something  for  him  which  it  is  not,  un- 
der any  conceivable  circumstances,  required 
by  law  or  duty  to  do,  viz.  to  carry  him  with- 
out any  compensation  whatever,  and  when 
the  whole  matter  Is  at  the  option  of  either 
party  to  agree  or  not,  It  is  difficult  to  see  why 
public  policy  should  step  in  and  deny  the 
right  of  the  carrier  to  limit  its  chances  of 
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/OSS  In  the  operation,  even  though  a  careless 
serrant  cause  unintentional  injury  to  the  pas- 
senger." In  the  case  just  cited  the  same  prin- 
ciple is  laid  down  as  in  the  case  ol  Railway 
Co.  V.  Volgt,  supra.  We  think  the  evidence 
offered  was  admissible,  as  tending  to  show  a 
contract  for  transportation  different  from  that 
alleged  In  the  complaint,  and  that  the  court 
erred  In  refusing  to  admit  the  same.  We  do 
not  mean,  however,  to  hold  that  the  mere 
signing  of  the  condition,  under  the  clrcum- 
atances  under  which  it  was  signed,  Is  conclu- 
sive on  the  plaintiff,  as  showing  that  the  con- 
tract of  transportation  was  as  claimed  by  the 
defendant.  The  allegations  of  the  complaint 
and  the  evidence  of  the  plaintiff  are  to  the  ef- 
fect that  the  transportation  was  to  be  uncon- 
ditional. If  such  was  the  case,  then  the  plain- 
tiff would  be  a  passenger  for  hire,  and  enti- 
tled to  all  his  rights  as  such.  The  fact  that 
the  plaintiff  was  employed  by  the  day,  and 
could  quit  at  any  time,  and  that  he  received 
from  time  to  time  ticket  books  with  condi- 
tions thereon  like  that  offered  to  be  proven, 
would  be  strong  circumstances  to  show  that 
the  contract  for  transportation  was  as  the 
defendant  contends,  but  It  Is  not  conclusive. 
It  must  be  remembered  that  there  was  no 
showing  or  offer  to  show  that  the  secretary 
was  authorized  to  enter  Into  contracts  for 
the  employment  of  track  layers,  or  that  he 
was  authorized  to  bring  about  a  modification 
of  the  contract  originally  made  by  Linder 
with  the  plaintiff,  and  that  at  the  time  Linder 
employed  the  plaintiff  nothing  was  said  to 
the  latter  about  his  transportation  having  a 
stipulation  attached  which  should  exempt  the 
company  from  liability.  All  these  facts  and 
the  dreumstances  under  which  the  plaintiff 
signed  the  condition  were  for  the  considera- 
tion of  the  jury,  under  proper  Instructions, 
from  which  they  might  determine  whether 
the  contract  of  transportation  was  uncondi- 
tional, as  claimed  by  the  plaintiff,  or  was  con- 
ditional, as  claimed  by  the  defendant. 

Dahl,  an  acquaintance  of  the  plaintiff,  tes- 
tified as  to  his  appearance  prior  to  the  ac- 
cident as  having  been  that  of  "a  healthy- 
looking  man,— a  strong  laborer,"— and  as  to 
his  appearance  since,  as  looking  more  thin 
and  pale,  and  not  seeming  to  hear  as  well  as 
before,  and  being  more  quiet  In  manner.  The 
plaintiff's  wife  testified  as  to  his  excited  con- 
dition when  he  came  home  on  the  evening 
after  the  accident,  and  his  complaining  that 
night  of  pain  In  his  head  and  back,  and  as  to 
his  impaired  condition  in  various  respects 
from  that  time  onward.  This  testimony  was 
admitted  over  the  defendant's  objection  and 
exception.  It  Is  claimed  by  defendant  that 
this  testimony  falls  under  the  head  of  expert 
and  opinion  evidence,  and  as  the  witnesses 
were  people  of  ordinary  observation,  and  not 
qualified  as  experts,  they  should  not  have 
been  allowed  to  testify  to  the  facts  recited. 
One  was  the  wife  and  the  other  an  acquaint- 
ance of  the  plaintiff.  They  had  observed  his 
appearance  and  conduct  before  and  after  the 


accident.  We  think  this  evidence  was  admis- 
sible. In  Hardy  v.  Merrill,  22  Am.  Rep.  441. 
the  court  says:  "Opinions  concerning  mat- 
ters of  dally  occurrence  and  open  to  common 
observation  are  received,  from  necessity. 
Com.  y.  Sturtivant,  117  Mass.  122.  And  any 
rule  which  excludes  testimony  of  such  a 
character,  and  falls  to  recognize  and  submit 
to  that  necessity,  tends  to  the  suppression  of 
truth  and  the  denial  of  Justice.  The  ground 
upon  which  opinions  are  admitted  in  such 
cases  is  that,  from  the  very  nature  of  the 
subject  in  issue,  it  cannot  be  stated  or  de- 
scribed in  such  language  as  will  enable  per- 
sons not  eyewitnesses  to  form  an  accurate 
judgment  in  regard  to  it.  De  Witt  v.  Borly, 
17  N.  Y.  340;  Bellows,  ;„  in  Taylor  v.  Rail- 
way Co.,  48  N.  H.  804,  2  Am.  Rep.  229.  How 
can  a  witness  describe  the  weight  of  a  horse, 
or  his  strength,  or  bis  value?  Will  any  de- 
scription of  the  wrinkles  of  the  face,  the  color 
of  the  hair,  the  tones  of  the  voice,  or  the 
elasticity  of  the  step,  convey  to  a  jury  any 
very  accurate  impression  as  to  the  age  of  the 
person  described?  And  so,  also,  In  the  in- 
vestigation of  mental  and  psychological  con- 
ditions, because  It  is  Impossible  to  convey  to 
the  mind  of  another  any  adequate  conception 
of  the  truth  by  a  recital  of  visible  and  tan- 
gible appearances,  because  yon  cannot,  from 
the  nature  of  the  case,  describe  emotions, 
sentiments,  and  affections,  which  are  really 
too  plain  to  admit  of  concealment,  but  at  the 
same  time  Incapable  of  description,  the  opin- 
ion of  the  observer  Is  admissible,  from  the 
necessity  of  the  case,  and  witnesses  are  per- 
mitted to  say  of  a  person,  'He  seemed  to  be 
frightened,'  'He  was  greatly  excited,'  'He  wa» 
much  confused,'  'He  was  agitated,'  'He  was 
pleased,'  'He  was  angry.'  All  these  emotions 
are  expressed  to  the  observer  by  appearances 
of  the  countenance,  the  eye,  and  the  general 
manner  and  bearing  of  the  indlvidnal,— ap- 
pearances which  are  plainly  recognized  by  a 
person  of  good  judgment.  But  which  he  can 
no  otherwise  communicate  than  by  an  ex- 
pression of  results  in  the  shape  of  an  opin- 
ion." See,  also.  Railway  Co.  v.  Oilland  (Wyo.> 
34  Pac.  953. 

The  plaintiff  testified  that  he  had  worked 
as  a  deckhand  on  a  steamboat  for  about  six 
years,  on  and  off,  ending  three  years  before 
the  day  of  the  accident.  Since  then  his  ac- 
tivities had  been  confined  to  fishing  in  the 
summer  season  and  working  as  a  track  hand 
on  street  railways  during  the  winters.  The 
defendant  claims  that  as  the  plaintiff  had  _ 
not  been  working  on  a  steamboat  for  three  ' 
years,  and  did  not  claim  to  Intend  returning 
to  that  calling,  it  could  not  fairly  be  regarded 
as  his  occupation,  or  as  one  of  his  occnpa* 
tions,  either  present  or  prospective,  when  he 
received  his  injuries;  that  therefore  the  earn- 
ings of  a  steamboat  hand  at  that  time  testi- 
fied to  by  the  plaintiff  had  nothing  to  do  with 
the  question  of  how  much  his  physical  impair- 
ment due  to  his  Injuries  might  deprive  him  of 
earning.    It  was  proper  to  show  what  waga 
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would  be  open  to  the~  plaintiff  In  a  business 
he  understood,  and  which  he  -would  bare  the 
right  to  resume  were  It  not  for  the  injuries 
which  prevented  blm  from  again  entering 
that  business.  This  disposes  of  the  third  as- 
signed error.  For  error  of  the  court  In  re- 
jecting the  testimony  hereinbefore  Indicated, 
the  judgment  of  the  court  below  must  be,  and 
the  same  Is,  reversed,  and  this  cause  Is  re- 
manded for  a  new  trial  In  accordance  with 
the  views  herein  expressed. 

ANDBRS  and  FTILLERTON,  JJ.,  concur. 

(23  Wash.  779) 

HARRIS  T.  HALVERSON. 

(Sapreme  Court  of  Washington.    Jan.  12, 

1901.) 

PLEADING  —  CONCLUSIONS  —  LANDLORD     AND 

TENANT  —  NOTICE  TO  QUIT  —  EVIDENCE  — 
HEARSAY— WITNESSES— LEADING  QUESTIONS 
—  INSTRUCTIONS  —  NOMINAL  DAMAOEB  — 
HAIUILESS  ERROR. 

1.  The  objection  that  a  complaint  fails  to 
state  a  cause  of  action,  in  that  it  states  con- 
clusions instead  of  facts,  should  be  raised  by 
motion  to  malie  the  averments  more  detinite, 
and  not  by  demurrer. 

2.  An  allegation  in  a  complaint  that  plaintiff 
is  a  "lessee"  of  certain  premises  is  a  stifficient 
averment  of  the  tenancy,  without  stating  the 
facts  constituting  it. 

3.  An  allegation  that  a  party  occupied  prem- 
ises under  a  verbal  lease  from  month  to  month, 
which  began  and  ended  on  the  1st  day  of  each 
month,  is  not  objectionable  because  such  a 
tenancy  cannot  begin  and  end  on  the  Ist  of 
each  month,  but  amounts  to  an  averment  of 
a  month  to  month  tenancy,  beginning  on  the 
1st  of  each  month,  the  allegation  as  to  the  end- 
ing being  treated  as  surplusage. 

4.  A  notice  to  terminate  a  tenancy  ending  on 
the  last  day  of  April,  being  served  more  than 
20  days  before  the  expiration  of  the  tenancy, 
as  required  by  statute,  is  sufficient,  though  it 
notifies  the  tenant  to  quit  at  the  expiration  of 
said  month  "ending  May  1st,"  the  words  quoted 
not  being  misleading. 

5.  Allowing  or  refusing  leading  questions  is 
not  generally  a  ground  for  reversal,  unless 
there  appears  to  be  a  clear  abuse  of  discretion. 

6.  Refusal  to  charge  on  nominal  damages  is 
not  prejudicial  error,  where  plaintiff  recovered 
only  nominal  damages. 

7.  Where  a  tenant  refuses  to  yield  possession 
at  end  of  his  term,  action  therefor  may  be 
maintained  by  a  lessee  whose  term  immediate- 
ly follows. 

8.  Testimony  of  a  witness  as  to  advice  given 
him  jby  an  attorney  regarding  the  method  of 
servmg  a  notice  to  terminate  a  tenancy,  and 
what  witness  understood  from  the  conversa- 
tion with  the  attorney,  is  inadmissible  as  hear- 
say. 

Appeal  from  snperlor  court,  Ellng  county; 
William  Hickman  Moore,  Judge. 

Action  by  S.  E.  Harris  against  N.  P.  Hal- 
verson.  From  a  judgment  for  plaintiff,  de- 
fendant aji^eala.    Reversed. 

Fred  H.  Peterson,  for  appellant  Fred 
Rice  Rowell,  for  respondent. 

WHETB,  J.  The  complaint  In  this  action, 
omitting  formal  parts,  is  as  follows-:  "(1) 
That  the  plaintiff  is  the  lessee  and  entitled 
to  the  possesalcm  of  that  second  and  upper 
story  of  that  certain  brick  building  located 


on  the  southwest  comer  of  2d  avenue  and 
Union  street,  in  the  city  of  Seattle  and 
state  of  Washington,  county  of  King,  kno-wn 
as  'Bigelow  Block,'  and  is  entitled  to  collect 
all  rents  due  and  owing  and  payable  from 
the  tenants  of  said  upper  story  6f  said  build- 
ing after  May  1st,  A.  D.  1900.  (2)  That  the 
defendant,  N.  P.  Halverson,  has  occupied 
room  numbered  7  in  said  second  and  upper 
story  of  said  block  -under  a  verbal  lease 
from  month  to  month,  made  by  I.  N.  Bige- 
low, the  owner  of  said  building,  and  that 
said  lease  began  and  ended  on  the  Ist  day 
of  each  and  every  calendar  month.  (3)  That 
on  the  9th  day  of  April,  A.  D.  1900,  and  more 
than  20  days  prior  to  the  expiration  of  the 
monthly  term  of  said  lease  for  the  month 
ending  May  1,  A.  D.  1900,  said  I.  N.  Bigelow, 
desiring  to  terminate  said  monthly  lease  of 
this  defendant  served  notice,  by  delivering 
a  copy  thereof  personaUy  to  this  defendant 
requiring  him,  this  defendant,  to  quit  the 
said  premises  at  the  expiration  of  said 
month,  ending  May  1,  1900.  (4)  That  said 
defendant  continues  in  possession  of  said 
room  No.  7  In  person  continually,  since  May 
1,  A.  D.  1900,  without  the  permission  of  this 
plaintiff,  and  by  reason  whereof  this  plain- 
tiff has  sustained  damages  in  the  sum  ot 
$50.00,"  etc.  To  this  complaint  a  demurrer 
was  Interposed,  upon  the  ground  that  it  did 
not  state  facts  su£Bclent  to  constitute  a  cause 
of  action,  which  demurrer  was  overruled, 
and  this  is  assigned  as  error.  No  motion  to 
make  the  complaint  more  definite  or  certain 
was  made.  The  appellant  contends  that  the 
allegation  that  plaintiff  "Is  the  lessee  and 
entitled  to  the  possession  of  that  second  and 
upper  story,  •  *  •  and  is  entitled  to  col- 
lect all  rents  due  and  owing  and  payable 
from  tenants  of  said  upper  story,  after  May 
1.  A.  D.  1900,"  Is  a  conclusion  of  law  that 
would  result  from  certain  facts^  such  that 
on  a  certain  date  the  plaintiff,  by  virtue  of 
an  agreement  had  become  the  tenant  of  said 
Bigelow,  and  whatever  her  rights  may  have 
been,  and  also  that  by  virtue  thereof  she 
was  entitled  to  all  the  rents,  and  that  there 
was  an  attornment  by  the  tenant;  but  to  al- 
lege  merely  that  she  was  the  lessee,  not 
stating  when  or  bow  it  happened,  or  what 
-was  done,  is  not  complying  with  the  statute, 
which  requires,  "the  complaint  must  set  forth 
the  facts  on  which  he  seeks  to  recover." 
Even  if  we  conceded,  for  the  purpose  of  this 
decision,  that  the  allegation  is  a  conclusion 
of  law,  yet  It  is  not  such  an  objection  as  can 
be  urged  upon  demurrer.  "Thus  If,  instead 
of  alleging  the  issuable  facts,  the  pleader 
should  state  the  evidence  of  such  facts,  or 
even  a  portion  only  thereof,  unless  the  omis- 
sion was  so  extensive  that  no  cause  of  action 
at  all  was  indicated,  or  If  he  should  aver 
conclusions  of  law  in  place  of  fact  the  re- 
sulting Insufficiency  and  imperfection  would 
pertain  to  the  form,  rather  than  to  the  sub- 
stance, and  the  mode  of  correction  would  be 
by  a  motion,  and  not  by  a  demurrer."    Pom. 


Digitized  by 


Lnoogle 


550 


63  PACIFIC  REPORTER. 


(Wash. 


Code  Rem.  g  549.  This  rule  was  adopted  by 
the  supreme  court  of  the  territory  of  Wash- 
ington in  the  case  of  Chambers  v.  Hoover, 
3  AVash.  T.  10.7, 13  Pae.  466,  and  reaffli-med  by 
this  court  in  Isaacs  t.  Holland,  4  Wash.  St 
54,  29  Pac.  976.  The  true  doctrine  Is  that 
every  reasonable  Intendment  and  presump- 
tion Is  to  be  made  In  favor  of  the  pleading, 
and  if  substantial  facts  which  constitute  a 
cause  of  action  are  stated  In  the  complaint, 
or  can  be  inferred  by  reasonable  intend- 
ment from  the  matters  which  are  set  forth, 
although  the  allegations  of  these  facts  are 
conclusions  of  law,  or  otherwise  imperfect. 
Incomplete,  and  defective,  such  insufllciency 
pertaining  to  the  form  rather  than  to  the 
substance,  the  proper  mode  of  correction  is 
not  by  demurrer  nor  by  excluding  evidence 
at  the  trial,  but  by  a  motion  before  the  trial 
to  make  the  averments  more  definite  and  cer- 
tain by  amendment.  Pom.  Code  Rem.  §§ 
547,  549.  This  court  has  held  that  an  allega- 
tion that  the  plaintiffs  are  "owners"  of  the 
premises  is  sufficient,  without deraignlng  their 
title.  Shannon  v.  Grindstafl,  11  W^ash.  536, 
40  Pac.  123.  We  think  the  allegation  that 
the  plaintiff  is  "lessee"  falls  within  the  same 
rule.  From  the  context  in  paragraph  2  of 
the  complaint,  it  is  manifest  that  the  allega- 
tion "that  said  lease  began  and  ended  on  the 
Ist  day  of  each  and  every  calendar  month" 
is  equivalent  to  alleging  that  said  tenancy 
began,  etc.  This  paragraph  alleges  that  de- 
fendant occupied  room  No.  7  under  a  verbal 
lease  from  month  to  month.  This  is  an  al- 
legation of  a  monthly  tenancy.  It  is  claimed, 
however,  that  no  such  tenancy  could  begin 
and  end  on  the  1st  day  of  every  calendar 
month.  The  allegation  of  this  paragraph, 
construed  under  the  rule  hereinbefore  stated, 
amounts  to  this:  That  appellant  was  a  ten- 
ant from  month  to  month;  that  his  tenancy 
began  on  the  1st  of  each  calendar  month. 
The  allegation  as  to  when  it  ended  is  there- 
fore mere  surplusage;  for  under  the  author- 
ities cited  by  the  appellant,  and  under  the 
law  as  we  understand  it  to  be,  if  the  month- 
ly term  began  on  the  first  day  of  the  month 
it  would  end  on  the  last.  The  allegation  of 
the  third  paragraph  of  the  complaint  is  to 
the  effect  tliat  on  the  9th  of  April,  1900,  prior 
to  the  expiration  of  the  monthly  term,  re- 
spondent served  on  the  appellant  notice  to 
quit  said  premises  at  the  expiration  of  said 
month  ending  May  1,  1900.  There  was  no 
tenancy  ending  on  May  1,  1900.  The  month- 
ly tenancy  ended  on  April  30th.  The  notice 
was  served  on  April  9,  1900.  As  we  have 
said,  the  proper  construction  of  the  second 
paragraph  of  the  complaint  is  that  the  ten- 
ancy began  on  the  1st  of  each  calendar 
month.  The  said  month  referred  to  in  par- 
agraph 3  means  the  calendar  month  of  April, 
and  under  it  the  notice  served  was  admissi- 
ble in  evidence,  and  the  words  "ending  May 
1,  1000,"  could  not  have  misled  the  appel- 
lant as  to  the  meaning  of  the  notice. 
The  notice  actually  served   was  as   fol- 


lows: "Notice  Is  hereby  given  and  extended 
that  you  are  hereby  required  to  quit,  sur- 
render up,  and  deliver  to  the  undersigned 
the  possession  and  occupancy  of  those  cer- 
tain premises  described  as  follows,  to  wit: 
Photographic  room  No.  seven  (7)  on  second 
floor  of  Bigelow  Block,  corner  of  2d  avenue 
and  Union  street.  In  the  city  of  Seattle,  state 
of  Washington,  which  you  now  hold  of  me; 
and  to  remove  therefrom  and  vacate  said 
premises  on  or  before  the  first  day  of  May, 
A.  D.  1900,  pursuant  to  the  statute  in  such 
case  made  and  provided;  and  you  are  fur- 
ther notified  that  on  said  first  day  of  May, 
A.  D.  1900,  that  the  relation  of  landlord  and 
tenant  heretofore  existing  between  the  un- 
dersigned and  yourself  will  thereupon  cease 
and  terminate.  You  are  further  notified  here- 
by that  In  case  of  your  failure  so  to  do  you 
will  be  guilty  of  unlawful  detainer,  and  lia- 
ble to  an  action  for  such  unlawful  detainer." 
The  tenant,  under  his  contract  of  lease,  had 
the  right  to  occupy  the  premises  until  12 
o'clock  midnight  of  April  30th.  The  mere 
fact  that  he  was  given  by  the  notice  all  of 
the  1st  day  of  May  to  remove  we  do  not 
think  vitiated  the  notice,  or  amounted  to  a 
new  contract  of  letting  for  another  month 
or  for  any  period  of  time.  He  was  entitled, 
under  the  law,  to  more  than  20  days'  notice 
to  quit  before  the  expiration  of  his  monthly 
tenancy.  This  be  received,  and,  in  addition, 
his  landlord  gtive  him  all  of  the  1st  day  of 
the  ensuing  month  to  remove.  This  day,  as 
the  evidence  shows,  corresponded  to  the  day 
upon  which  the  rent  was  payable;  the  re- 
ceipts showing  that  the  rent  was  paid  on 
the  1st  day  of  the  month  In  advance.  The 
statute  does  not  require  the  notice  to  specify 
the  time  at  which  the  tenant  must  remove. 
It  simply  requires  It  to  be  served  more  than 
20  days  before  the  expiration  of  the  tenancy. 
The  notice  In  this  case  required  the  tenant 
to  vacate  on  or  before  the  1st  day  of  May, 
and  was  a  sufilclent  notice  to  vacate  on 
April  30th,  the  day  his  tenancy  expired.  We 
are  aware  that  It  has  been  held:  "If  a  par- 
ticular day  Is  named  in  the  notice,  It  must  be 
the  day  of,  or  corresponding  to,  the  conclu- 
sion of  the  tenancy,  and  not  to  its  commence- 
ment." Tayl.  Landl.  &  Ten.  (8th  Ed.)  §  477. 
Bat  It  bos  also  been  held  that  where  ttiere 
was  a  letting  from  month  to  month,  and 
the  tenancy  began  on  the  18th  of  December, 
a  notice  to  quit  on  the  17th  of  January  was 
not  sufficient;  that  the  notice  should  have 
been  to  quit  on  the  ISth  of  January.  Waters 
v.  Young,  11  R.  I.  1;  Steffcns  v.  Earl,  40 
N.  J.  Law,  128.  We  think  that  all  the  tenant 
was  entitled  to  was  more  than  20  days'  no- 
tice before  the  30th  day  of  April  that  his 
tenancy  would  end,  and  that  givhig  an  ad- 
ditional day,  at  the  tenant's  option,  as  was 
the  effect  of  this  notice,  does  not  render  It 
Invalid. 

The  appellant  calls  attention  to  two  lead- 
ing questions,  one  of  which  was  answered 
over   his  objection.     Allowing   or   refosins 
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leading  questions  Is  not  generally  a  ground 
for  reversal,  unless  there  appeai-s  to  be  a 
clear  abuse  of  discretion.  We  are  not  pre- 
pared to  say  there  was  such  an  abuse  as  to 
prejudice  the  appellant  in  this  iustance. 

The  appellant  requested  Instructions  as  to 
nominal  da^iages,  and  error  is  assigned  for 
refusal  to  Instruct  on  this  point.  The  Jury 
fouud  nominal  damages,  and  therefore  the 
appellant  teas  not  prejudiced  by  the  refusal 
of  the  court  to  Instruct  on  that  subject.  The 
court  instructed  the  Jury,  In  substance,  that, 
if  they  found  the  appellant  was  not  entitled 
to  the  possession  of  the  premises,  they  should 
find  for  the  plaintiff  "such  sum,  not  exceed- 
ing fifty  dollars,  as  you  shall  find  from  the 
evidence  constitutes  the  damages.  If  any,  sus- 
tained by  the  plaintiff  by  reason  of  the  de- 
fendant's failure  to  surrender  the  premises  at 
the  time  indicated  In  the  notice."  The  court 
did  not  tell  the  Jury,  as  assigned  as  error, 
that  "they  could  find  such  damages  as  they 
might  see  fit."  The  record  does  not  show 
this  assigned  error,  and  we  will  not  further 
consider  it. 

There  was  evidence  tending  to  show  that 
from  the  1st  day  of  May,  1900,  the  plaintiff 
•was  the  lessee  of  the  owner  of  the  premises 
in  question,  and  In  Brewing  Co.  v.  Crosble 
(Wash.)  60  Pac.  652,  we  held  that,  where  a 
tenant  refuses  to  give  up  possession  at  the 
expiration  of  his  term,  an  action  may  be 
maintained  against  him  by  a  lessee  whose 
term  Immediately  follows.  The  seventh  as- 
signed error  Is  therefore  not  well  founded. 

We  will  consider  together  the  fourth  and 
fifth  errors  assigned,  which  are  as  follows: 
Permitting  hearsay  evidence  to  be  Introduced 
upon  the  trial,  and  refusing  to  strike  out  part 
qf  Blgelow's  testimony.  The  appellant  In  his 
answer  denied  that  notice  to  quit  was  served 
upon  him.  Bigelow,  the  owner  of  the  prop- 
erty, In  his  testimony  In  chief,  testified  posi- 
tively on  behalf  of  respondent  that  he  deliv- 
ered a  copy  of  the  notice  to  quit  personally 
to  appellant.  This  was  all  of  the  testimony 
in  chief  on  that  point  offered  by  respondent. 
The  appellant  flatly  contradicted  Bigelow,  and 
testified  that  no  notice  was  served  upon  him 
by  Bigelow,  but  that  his  (appellant's)  wife 
gave  him  the  notice  on  the  9th  of  April.  The 
wife  testified  that,  on  the  9th  day  of  April, 
Bigelow  came  into  their  reception  room,  and 
handed  the  notice  to  her,  and  she  afterwards 
gave  It  to  her  husband.  Under  the  undisput- 
ed facts  In  this  case,  the  service,  under  the 
statute,  could  be  made  only  by  delivering  a 
copy  personally  to  the  appellant.  •  2  Balling- 
er's  Ann.  Codes  &  St.  §  5529.  On  rebuttal, 
Bigelow,  over  the  objection  of  appellant,  to 
which  proper  exceptions  were  saved,  was  al- 
lowed to  testify  that  he  consulted  his  attor- 
ney, Mr.  Rowell,  and  ascertained  the  attor- 
ney's opinion  as  to  the  proper  method  of  serv- 
ing the  notice.  The  following  question  was 
then  asked,  and  answered  by  the  witness: 
"Q.  From  my   (Rowell's)  advice,  what  did 


you  do  when  you  went  to  serve  this  notice,— 
what  did  you  understind  that  you  must  do? 
I  will  put  that  a  little  different:  What  did 
you  understand  that  the  statute  of  the  state 
of  Washington  required  you  to  do  In  order  to 
make  a  service?  A.  I  understood,  according 
to  your  instruction,  and  I  supposed  you 
knew,  that  I  was  to  serve  personally  any  no- 
tice of  the  kind.  I  had  others  to  serve,  and 
I  was  to  serve  personally  on  the  parties  them- 
selves. You  also  Instructed  me  that  If  they 
did  not  take  it  from  my  hand,  and  I  would 
place  it  on  their  desk,  I  would  serve  It  as  ef- 
fectively, and  consequently,  when  I  went  In, 
I  gave  Mr.  Halverson  that  notice.  I  was 
passing  through  there,  and  If  he  had  not  been 
In  the  room  I  could  have  seen  him  in  the  oth- 
er room.  There  was  a  large  door  opening  In 
there.  There  was  no  reason  why  1  should  not 
give  it  to  him." 

The  fifth  assigned  error  Is  because  the  court 
did  not  strike  out  all  of  this  answer  after 
the  word  "consequently."  The  Jury  were  en- 
titled to  know  all  of  the  circumstances  at- 
tending the  service  of  the  notice,  but  conver- 
sations with,  and  advice  of,  attorneys  prior 
to  such  service  is  not  an  attending  circum- 
stance. Most  of  this  testimony  was  hearsay 
evidence,  and  Its  tendency  was  to  bolster  up 
Blgelow's  evidence.  "One  of  the  most  Impor- 
tant of  the  rules  excluding  certain  classes  of 
testimony  is  that  which  rejects  hearsay  evi- 
dence. By  this  is  meant  that  kind  of  evi- 
dence which  does  not  deprive  Its  value  solely 
from  the  (redlt  to  be  attached  to  the  witness 
himself,  but  rests  also  In  part  on  the  veracity 
and  competency  of  some  other  person  from 
whom  the  witness  may  have  received  his  In- 
formation. *  •  *  The  dangers  of  admit- 
ting hearsay  evidence  are  especially  obvious 
when  Issues  of  fact  are  to  be  determined  by 
Jurors  who  are  not  trained  to  discriminate  be- 
tween different  grades  of  testimony,— be- 
tween those  statements  which.  In  a  legal 
sense,  are  only  gossip,  and  others  which  are 
tested  by  cross-examination,  and  sanctioned 
by  the  solemnity  of  an  oath."  2  Jones,  Ev. 
{  299. 

Part  of  the  testimony  which  the  appellant 
moved  to  strike  was  the  conclusion  of  the 
witness,  and  as  to  that  the  motion  should 
have  been  granted.  But,  If  this  were  the.  only 
error,  we  would  not  consider  It  of  sufficient 
importance  to  reverse  the  Judgment.  The 
other  testimony  of  Bigelow,  as  to  the  advice 
of  his  attorney,  and  what  he  understood 
from  his  conversation  with  him,  was  clearly 
inadmissible,  and  from  Its  nature  must  have 
been  prejudicial,  and  It  should  not  have  been 
admitted  over  appellant's  objection.  For  that 
reason,  the  Judgment  of  the  court  below  Is 
reversed,  and  the  cause  Is  remanded  for  a 
new  trial,  appellant  to  recover  his  costs  of 
this  appeal. 

DUNBAR,  C.  X,  and  REAVIS,  ANDERS, 
and  FULLERTON,  JJ.,  concur. 
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STATE  «z  rel.  TAN^'ER,  Ooantr  Treasnrer, 
T.  CHEETHAM.  State  Auditor. 

(Sopreme  Court  of  Washington.    Dec  29, 
1900.) 

SCHOOLS    AND    SCHOOL    DISTRICTS  —  SCHOOL 

FUND— DEBT  DUB  TO  STATE— BTATBCS 

RIGHT  TO  RETAIN. 

Where  the  superintendent  of  public  in- 
■tmction  properly  apportioned  to  a  county  its 
■hare  of  tne  public  school  funds,  the  state  au- 
ditor could  not  retain  from  such  amount  a 
gum  claimed  to  be  due  from  the  county  school 
fund  to  the  state  on  account  of  moneys  levied 
and  collected  for  school  purposes  by  such  coun- 
ty. 

MandatnuB  by  the  state,  at  the  relation  of 
T.  J.  Tanner,  against  Neal  Cbeetbam,  state 
auditor.    Writ  granted. 

W.  W.  Felger,  for  relator.  Thomas  M. 
Tance,  for  respondent. 

REAVIS,  J.  Original  application  for 
mandamus.  Relator  shows  that, he  is  the 
treasnrer  of  Jefferson  county;  that  the  re- 
spondent is  the  state  auditor;  that,  during 
the  times  mentioned  in  the  application,  Hon. 
Frank  J.  Browne  was  superintendent  of  pub- 
lic Instruction  of  the  state,  and  U.  O.  Ed- 
wards  was  the  county  school  superintendent 
of  J'efferson  county;  that  in  May,  1900,  the 
state  auditor  certified  to  the  sui>erintendcnt 
of  pnblic  instruction  the  amount  of  the  state 
school  fund  subject  to  apportionment  for  the 
quarter  ending  May,  1900,  and  thereupon  the 
superintendent  duly  apportioned  the  same 
to  the  various  counties  of  the  state,  and  ap- 
portioned to  the  county  of  Jefferson  the 
sum  of  76,008.19;  that  the  apportionment  as 
aforesaid  was  duly  reported  by  the  superin- 
tendent of  public  instruction  to  the  auditor, 
with  direction  to  issue  warrants  to  the  treas- 
urers of  the  various  counties  for  the  respec- 
tive amounts  of  the  apportionment;  that  the 
superintendent  of  public  instruction  also 
reported  to  the  various  county  school  super- 
intendents the  sum  apportioned  to  each 
county,  and  that  such  report  was  made  to 
said  C.  O.  Edwards  as  superintendent  of  Jef- 
ferson county;  that  after  such  apportion- 
ment and  report,  and  direction  of  the  su- 
perintendent of  public  Instruction,  the  state 
auditor  refused  to  issue  the  warrant  for 
the  said  sum  apportioned  to  Jefferson  coun- 
ty, or  any  portion  thereof,  except  the  sum  of 
$4,297.61,  for  which  a  warrant  was  issued; 
that  the  state  auditor  retains  the  sum  of 
$800.61;  and  that  relator  has  duly  demanded 
the  warrant  for  such  sum.  The  respondent 
(the  auditor)  admits  substantially  all  the 
allegations  of  the  relator,  but  for  affirma- 
tive defense  sets  up  that  the  school  fund 
of  the  county  of  Jefferson  is  indebted  to  the 
state  of  Washington  in  the  sum  of  $2,401.74 
on  account  of  moneys  levied  and  collected 
for  school  purposes  by  the  county  of  Jeffer- 
son, which  moneys  were  retained  by  said 
county,  and  that  the  county  alleged  as  its 


reason  for  retaining  the  same  that  such 
money  was  security  for  certain  warrants  Is- 
sued in  anticipation  of  the  revenue  of  the 
county  from  said  source;  that  the  attention 
of  the  county  officers  had  been  called  to  the 
fact  that  such  county  was  indebted  to  the 
state  on  account  of  such  moneys  improperly 
retained;  and  that  the  auditor  suggested  to 
the  county  officers  that  the  amount  so  Im- 
properly retained  by  them  be  taken  out 
of  the  subsequent  apportionments  to  be 
made  to  the  county  by  the  proper  state  offi- 
cers, and  the  auditor  maintains  that  It  is  bis 
duty  to  adjust  the  differences  between  the 
county  and  the  state.  It  is  apparent  that 
a  legal  controversy  is  suggested  between 
the  county  of  Jefferson  and  the  state.  The 
superintendent  of  public  Instruction  is  char- 
ged with  the  duty  of  making  a  general  ap- 
portionment of  the  state  school  fund  when 
such  fund  is  collected  and  placed  in  the  state 
treasury.  Such  apportionment  when  made 
places  in  the  state  treasury  a  sum  of  money 
to  which  the  school  fund  of  each  county  is 
entitled,  and  the  law  requires  the  auditor  to 
issue  warrants  to  the  respective  county 
treasurers  for  the  amount  due  each  county. 
But  the  auditor  assumes  that  Jefferson  coun- 
ty has  retained  School  moneys  collected  by 
the  county  which  should  have  been  paid 
Into  the  state  treasury,  and  that  it  is  the 
duty  of  {he  auditor  to  determine  what,  if 
any,  sum  has  been  retained  by  the  county, 
and  to  deduct  such  indebtedness  from  the 
amount  apportioned  to  the  county  by  the 
superintendent  of  public  instruction.  The 
auditor  does  not  possess  ordinary  judicial 
functions.  He  may  imss  upon  the  validity 
and  amount  of  ordinary  claims  against  the 
state  as  provided  by  law.  The  treasurer 
surely  may  require  the  county  of  Jefferson 
to  pay  over  to  him  any  moneys  which  prop- 
erly belong  to  the  state,  and  there  Is  ample 
power  to  enforce  the  collection  of  such  mon- 
eys. The  revenue  law  has  segregated  the 
public  moneys  Into  various  funds.  Of  these 
different  funds  each  has  its  special  obliga- 
tion to  meet,  and  so  long  as  such  obligation 
exists  a  fund  may  not  be  diverted  to  an- 
other purpose.  The  county  maintains  that 
the  moneys  referred  to  by  the  auditor  in  his 
answer  were  collected  under  the  current 
revenue  law  to  meet  current  school  expenses 
(Laws  1895,  p.  297),  and  that  such  funds 
were  properly  distributed.  But  it  la  not 
necessary  to  construe  the  current  revenue 
law  to  determine  this  controversy.  Under 
the  law  directing  the  superintendent  of  pub- 
lic instruction  to  apportion  all  said  school 
funds  to  the  respective  counties.  It  becomes 
the  duty  of  the  state  auditor  to  issue  his 
warrant  to  the  proper  county  officer  for  the 
amount  due  each  county.  The  answer  of 
the  auditor  is  deemed  Insufficient,  and  the 
writ  will  issue. 

DUNBAR,  C.  J.,  and  FULLERTON,  ANI> 
EHS,  and  WHITE,  JJ.,  concur. 
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JONES  v.  CITY  OB"  SEATTLE. 

(Supreme  Ooart  of  Washington.     Jan.  11, 

1901.) 

MUKICIPAL  CORPORATIONS  —  APPROPRIATION 
FOR  STREirr  —  ASSESSMENT  OP  DAMAGES  — 
QRADINO  —  ACTION  FOR  NEX3UOENCE  —  IN- 
STRUCTIONS—RE.S  JUDICATA. 

1.  A  decree  in  favor  of  a  )ot  owner,  assess- 
ing damages  for  the  grading  of  a  street,  ren- 
dered before  the  grading  was  done,  and  special- 
ly confining  the  assessment  to  damages  result- 
mg  from  ordinary  grading,  is  not  res  judicata 
as  to  a  subsequent  action  by  the  lot  owner  for 
negligent  grading,  injuring  his  premises. 

2.  In  an  action  against  a  city  for  appropri- 
ating for  a  street  a  strip  off  an  abutting  lot, 
the  court  properly  instructed  that  the  jury 
might  consider  the  difference,  if  any,  between 
the  value  of  the  lot  after  and  before  the  strip 
was  taken  off,  and  that,  if  they  found  that  the 
lot  was  actually  benefited  by  the  grading,  they 
conid  set  off  such  benefit  against  the  value  of 
the  strip  taken. 

3.  In  an  action  for  negligence  in  grading  a 
street,  the  instructions  excluded  the  rule  of 
damages  of  the  difference  between  the  market 
value  of  the  property  before  and  after  it  was 
taken  or  damaged,  as  having  no  application 
thereto.  Held  misleading,  and,  the  court  not 
having  stated  any  rule  in  lieu  of  the  rule  re- 
jected, to  constitute  reversible  error;  there  be- 
ing a  substantial  conflict  in  the  evidence  as  to 
damages. 

Appeal  from  superior  court,  King  county; 
O.  Jacobs,  Jadge. 

Action  by  Isabel  C.  Jones  against  the  city 
of  Seattle.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

W.  E.  Humphrey  and  Edward  Von  Tobel, 
for  appellant.  Wm.  H.  Brinker,  R.  S.  Jones, 
and  John  Arthur,  for  respondent 

BEAVIS,  J.  There  are  two  causes  of  ac- 
tion stated  In  the  complaint  The  first  la  the 
appropriation  of  nine  feet  of  plaintiff's  prem- 
ises for  a  street;  the  second,  negligence  In 
grading  the  street  The  answer  to  the  first 
cause  of  action  set  up  certain  condemnation 
proceedings  taken  by  the  city  a  number  of 
years  before,  and  that  the  land  by  virtue  of 
■uch  proceedings  had  been  appropriated.  The 
answer  to  the  second  cause  of  action,  after 
denials,  was  the  former  adjudication  of  dam- 
ages In  a  suit  for  damages  to  plaintiff's  prem- 
ises in  the  grading  and  improvement  of  the 
street  The  objections  to  the  first  cause  of 
action  are  disposed  of  In  City  of  Seattle  v. 
Fidelity  Trust  Go.  (Wash.)  60  Pac.  133,  where 
It  was  determined  such  proceedings  for  con- 
demnation were  void.  The  decree  In  the  as- 
sessment of  damages  for  the  grading  of  the 
street  was  rendered  before  the  grading  was 
done,  and  specially  confined  the  assessment 
of  damages  therein  to  the  damages  resulting 
from  the  ordinary  grading  of  the  street.  The 
second  catise  of  action  in  the  present  suit  Is 
for  negligent  and  unskillful  grading;  that 
the  plans  were  so  inherently  bad  and  the 
work  so  unsklllfully  done  that  It  occasioned 
a  subsidence  of  the  soil  supporting  plain- 
tiff's lot  and  thereby  injured  plaintiff's  prem- 
ises.   The  instructions  offered  by  defendant 


have  all  been  examined,  and  we  find  no  evtoit 
in  their  rejection  by  the  court  The  Jury  re- 
turned a  verdict  of  $500  damages  on  the  first 
cause  of  action,  for  the  appropriation  of  the 
nine  feet  T^e  evidence  amply  sustains  the 
verdict  and  the  instruction  of  the  court  upon 
the  measure  of  damages  for  the  appropria- 
tion of  the  nine  feet  Is  correct  The  court  In- 
structed the  jury  that  they  might  take  into 
consideration  the  difference,  if  any,  between 
the  value  of  the  lot  after  the  nine  feet  were 
taken  off  and  before  they  were  taken  off,  and 
that  If  the  jury  should  find  that  the  lot  was 
actually  benefited  by  the  grading,  they  could 
set  off  such  benefit  against  the  value  of  the 
strip  taken  off.  Upon  the  second  cause  of 
action  the  court,  in  substance,  instructed  that 
if  the  city  brought  to  the  performance  of  the 
grading  ordinary  care  and  skill,  and  was 
guilty  of  no  negligence  In  either  the  plan  or 
the  execution  of  the  work,  then  the  amount 
recovered  as  damages  in  the  former  suit  was 
full  compensation,  but  if  the  city  in  doing 
the  work  had  not  exercised  ordinary  care  and 
skill  in  either  the  plans  or  performance  of 
the  work,  by  which  damage  resulted  to  plain- 
tiff, then  plaintiff  could  recover  all  the  dam- 
ages resulting  to  her  from  the  want  of  such 
care  or  sidll  on  the  pert  of  the  dty.  The 
court  then  added:  "The  rule  Invoked,  that 
the  true  rule  of  damages  Is  the  difference  be- 
tween the  market  value  of  the  property  taken 
or  damaged,  before  It  was  thus  taken  or 
damaged,  and  Its  market  value  after  it  was 
so  taken  and  alleged  to  be  damaged,  has  no 
application  to  the  second  cause  of  action  set 
forth  in  the  complaint,  which  pertains  prin- 
cipally to  the  sloping.  The  law  allows  no. 
such  defense  to  an  action  founded  on  negli- 
gence or  want  of  care,— due  care  and  proper 
skill.  This  Is  all  I  desire  to  say  to  you  on  ' 
the  second  cause  of  action  set  forth  in  the 
complaint."  The  defendant  excepted  to  the 
Instruction  given  upon  the  second  cause  of  ac- 
tion, in  the  following  form:  "The  defendant 
excepted  to  the  above  and  foregoing  charge 
for  the  reason  that  it  was  not  an  instruction 
upon  the  law  of  the  case.  It  had  no  applica- 
tion to  the  law  of  the  case,  and  had  a  tenden- 
cy to  mislead  the  Jury;  and  for  the  further 
reason  that  the  court  did  not  in  Its  Instruc- 
tions define  what  the  measure  of  damages ' 
would  be  under  the  second  cause  of  action, 
but  only  Instructed  the  Jury  that  the  measure 
of  damages  would  not  be  the  difference  In 
value  between  the  property  before  the  Injiury 
was  done  and  the  value  of  the  property  Im- 
mediately after  the  injury  was  done." 

The  last  exception  taken  is  the  only  one 
deemed  of  any  merit  It  Is  perhaps  unfor- 
tunate that  the  attention  of  the  court  and 
counsel  In  the  progress  of  the  trial  seems  to 
have  been  directed  almost  entirely  to  the  le- 
gal import  of  the  affirmative  defenses  to  the 
two  causes  of  action.  The  evidence  sustain- 
ing the  allegations  of  damage  under  the  sec- 
ond cause  of  action  was,  as  usually  in  proof 
of  damages,  somewhat  conflicting  in  the  val- 
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ue  placed  upon  the  premises  before  and  after 
the  grading  was  done;  but  substantial  testi- 
mony supports  the  verdict,  and,  If  a  correct 
rule  for  the  measurement  of  damages  had 
been. stated,  the  verdict  should  be  sustained. 
The  rule  rejected  was  not  wholly  inappli- 
cable. The  Instruction  of  the  court,  exclud- 
ing the  ruje  of  damages  of  the  dIfCerence  be- 
tween market  value  of  the  property  taken  or 
damaged  before  it  was  taken  or  damaged, 
and  the  market  value  after  It  was  so  taken, 
as  having  no  application  to  the  second  cause 
of  action,  was  certainly  misleading.  While 
it  Is  trtie  that  the  damages  for  the  taking  or 
appropriaOon  of  property  or  careful  grading 
thereof  are  properly  measured  by  the  differ- 
ence in  value  of  the  lot,  considered  as  a  unit, 
before  the  taking,  and  Its  value  after  the  in- 
juiy  done,  and  the  rule  for  the  negligent  or 
unsklllfid  performance  of  such  work  may  not 
be  the  same  (that  is,  in  damage  by  unskill- 
ful and  negligent  performance  of  the  work 
all  damages  proximately  arising  therefrom 
are  recoverable).  In  the  second  cause  of  ac- 
tion stated  in  the'  complaint  before  us  the 
elements  of  damage  stated  are  referable  to 
the  lot  and  improvements  thereon  alone.  For 
the  removal  of  lateral  support  to  land  the 
rule  is  stated  by  Mr.  Sutherland  in  his  work 
on  Damages  (volume  3  [2d  Ed.]  S  1053): 
"The  measure  Is  not  the  cost  of  restoring  the 
lot  to  Its  former  situation,  or  building  a  wall 
to  support  It,  but  It  is  the  diminution  of  val- 
ue by  reason  of  the  defendant's  act.  In  es- 
timating the  difference  in  the  value  of  the 
land,  the  entire  lot  and  the  improvements  on 
it  may  \>e  taken  as  the  value  of  the  land 
alone.  All  the  damages  which  may  reason- 
ably be  apprehended  to  result  from  the  wrong 
done  are  recoverable  in  one  action."  And  3 
'  Sedg.  Meas.  Dam.  (8th  Ed.)  g  939,  thus  states 
the  rule:  "In  an  action  to  recover  for  in- 
juries to  the  plaintiff's  land,  occasioned  by 
its  falling  in,  In  consequence  of  excavations 
made  by  the  defendant  in  his  own  land  ad- 
joining, the  measure  of  damages  is  not  what 
It  will  cost  to  restore  the  lot  to  its  former 
condition,  or  to  build  a  wail  to  support  it, 
but  the  amount  by  which  the  lot  is  diminish- 
ed in  value  by  reason  of  the  acts  of  the  de- 
fendant." See,  also,  Keating  v.  City  of  Cin- 
cinnati, 38  Ohio  St  141;  Williams  v.  Fur- 
nace Co.,  13  Mo.  App.  70.  The  court  can- 
not omit,  when  its  attention  is  directed  to 
the  issues  of  the  trial,  to  instruct  upon  a  ma- 
terial issue.  Certainly  an  instruction  upon 
the  measure  of  damages  alleged  in  the  sec- 
ond cause  of  action  should  have  been  given. 
It  will  be  observed  that  the  defendant's  ex- 
ception to  the  rejection  of  the  rule  and  to 
the  omission  to  instruct  was  duly  taken.  The 
court  stated  a  rule  which  It  deemed  inappli- 
cable, and  did  not  direct  any  rule.  The  Jury 
were,  therefore,  not  advised  as  to  how  the 
damages  should  be  estimated.     It  is  urged 


with  much  force,  however,  by  counsel  for 
respondent,  that  notwithstanding  this  error 
the  verdict  is  right  and  should  I>e  affirmed. 
But,  as  has  been  observed,  there  was  substan- 
tial conflict  in  the  evidence  as  to  the  estimate 
of  damages  by  the  witnesses,  and  we  cannot 
say  it  affirmatively  appears  that  there  was  no 
injury.  We  think,  aa  a  matter  of  legal  right 
the  defendant  was  entitled  to  have  the  jury 
instructed  properly  upon  the  measure  of 
damages,  and  upon  this  assignment  of  error 
alone  the  cause  Is  reversed  and  remanded  for 
a  new  trial. 

FULLERTON  and  ANDERS.  JJ.,  concur. 


(22  Wash.  6») 

HALE  V.  STENGER  et  al. 

(Supreme  Court  of  Washington.     Dec  27, 
1900.) 

BUILDING  AND  LOAN   ASSOCIATIONS  —  LOAN- 
CREDITS— INSOLVENCY— APPEAL 
— RBHEAKINQ. 

1.  Where  the  subscription  for  premium  stocL 
of  a  building  association  was  merely  a  contract 
of  borrowing  and  lending,  the  subsequent  in- 
solvency of  the  corporation  does  not  affect  the 
borrower's  right  to  be  credited  on  the  loan 
with  all  payments  made,  whether  as  premiums, 
fines,  or  otherwise. 

2.  Where,  on  reversal  on  appeal  of  a  judg- 
ment in  favor  of  defendants  in  an  action  to 
foreclose  a  mortgage,  the  appellate  court  omit- 
ted to  direct  that  plaintiff  be  allowed  in  the  de- 
cree of  foreclosure  the  attorney's  fee  provided 
for  in  the  mortgage,  the  omission  will  be  cor- 
rected on  rehearing. 

Appeal  from  superior  court  Whatcom  coun- 
ty;  H.  E.  Hadley,  Judge. 
On  rehearing.     Modified. 
For  former  opinion,  see  61  Pac  166. 

PER  CURIAM.  The  appellant  In  a  peti- 
tion for  rehearing,  requests  this  court  to  de- 
fine more  minutely  its  position  on  the  ques- 
tions whether  the  sums  paid  as  premiums  on 
the  so-called  premium  stock  subscribed  for 
are  to  be  treated  as  payments  on  the  loan, 
and  whether  the  rule  announced  In  the  main 
opinion  is  intended  to  apply  to  8<rfTent  build- 
ing and  loan  associations.  Both  of  these 
questions  are  answered  afBrmatively.  As  we 
have  construed  the  contract  it  is  one  of  bor- 
rowing and  lending  money;  and  the  borrower 
Is  entitled  in  equity  to  be  credited  with  all 
sums  paid  on  account  thereof,  no  matter  by 
what  name  the  payments  may  be  called  In 
the  contract  This  being  the  nature  of  the 
contract  in  its  inception,  the  subsequent  in- 
solvency of  the  corporation  is  immaterial.  In 
disposing  of  the  case  we  omitted  to  direct 
that  the  appellant  be  allowed  in  the  decree  of 
foreclosure  the  attorney's  fee  provided  for  in 
the  mortgage.  With  this  modification  of  the 
main  opinion,  the  cause  is  directed  to  be  re- 
manded forthwith. 
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VAN  DB  VANTBR  t.  DAVIS  et  al. 
(Supreme  Oourt  of  Washington.    Jan.  3,  1901.) 

ATTACHMEN'^— SHERIFFS  INDEMNITY  BOND- 
LIABILITY  OF  SURETIES— EXTENT. 
An  attachment  bond  indemnifying  the 
sheriff,  whose  duty  it  was,  under  the  attach- 
ment law  (2  Ballinger's  Ann.  Codes  &  St.  S 
53t>0  et  seq.),  to  retain  the  attached  property, 
and,  if  any  judgment  was  recovered,  to  sell  it 
as  in  other  cases  on  execution,  indemnified 
him  from  all  damages,  etc.,  he  might  sustain 
by  reason  of  the  attachment,  seizing,  levying, 
taking,  or  retention  in  his  custody  thereunder 
<.r  the  property  described  in  the  bond.  Ilcld,  that 
damages  resulting  from  a  sale  of  the  property 
under  an  execution  issued  on  the  judgment  pnr- 
snant  to  the  statute  were  within  the  meaning 
of  the  bond. 

Appeal  from  superior  court.  King  county; 
E.  D.  Benson,  Judge. 

Action  by  A.  T.  Van  De  Vanter  against  T. 
E^  Davis  and  others.  From  a  judgment  for 
plaintiff,  defendants  M.  h.  Farwell  and  an- 
other appeal.    Affirmed. 

Greene  &  Griffiths,  for  appellant  Farwell. 
Bauaman,  Kelleher  &  Emory,  for  appellant 
Agasslz.    Brady  &  Gay,  for  respondent. 

"WHITE,  J.  This  Is  an  action  to  recover 
damages  from  Davis  &  West,  as  principals, 
and  appellants,  as  sureties,  for  allege 
breach  of  an  attachment  indemnity  bond 
given  respondent  while  sheriff.  In  the  case 
of  Davis  &  West  against  Burton  Lumber 
Company  a  writ  of  attachment  was  issued 
July  12,  1880,  and  levied  upon  a  lot  of  lum- 
ber. The  bond  In  question  was  executed 
July  19,  1895,  the  condition  of  which  Is  as 
follows:  "The  condition  of  the  above  obli- 
gation Is  such  that  whereas,  under  and  by 
virtue  of  a  writ  of  attachment  Issued  out  of 
the  superior  court  of  said  King  county,  state 
of  Washington,  In  an  action  wherein  said 
T.  E.  Davis  and  C  E.  West,  partners  as  Da- 
vis &  West,  was  plaintiff,  and  the  Burton 
Lumber  Company,  a  corporation,  was  defend- 
ant, against  said  defendant,  directed  and 
delivered  to  said  sheriff  of  King  county, 
Washington,  the  said  sheriff  was  commanded 
to  attach  and  safely  keep  all  the  property 
of  said  defendant  within  his  custody,  not 
exempt  from  execution,  or  so  much  thereof 
as  may  be  sufficient  to  satisfy  plaintiff's  de- 
mand, amounting  to  $415.74,  as  therein  stat- 
ed, and  the  said  sheriff  did  thereupon  attach 
the  following  described  goods  and  chattels, 
to  wit,  268  bunches  of  siding,  522  bunches 
of  shingles,  and  about  60,000  feet  of  rough 
lumber;  and  whereas,  one  R.  L.  Oake  has 
claimed  the  said  goods  and  chattels,  or  a 
part  thereof,  as  his  property;  and  whereas 
there  are  other  persons  about  to  claim  other 
portions  of  said  property;  and  whereas,  the 
above-named  plaintiffs,  notwithstanding  said 
claims,  made  or  to  be  made,  require  of  said 
sheriff  that  he  shall  retain  said  property  un- 
der said  attachment,  and  keep  the  same  in 
his  custody  under  and  by  virtue  of  such 
writ:    Now,  therefore,  the  condition  of  the 


above  obligation  is  such  that  if  the  said  T. 
B.  Davis  and  C.  E.  West,  partners  as  Davis 
&  West,  plaintiffs  and  principals  above 
named,  and  the  said  M.  L.  Farwell  and  L.  A. 
Agasslz,  sureties,  their  heirs,  e.vecutM'S,  and 
administrators,  shall  well  and  truly  indem- 
nify and  save  harmless  the  said  sheriff,  his 
successors,  heirs,  executors,  and  administra- 
tors, of  and  from  all  damage,  expenses, 
costs,  and  charges,  and  against  all  loss  and 
liability  which  he,  the  said  sheriff,  his  suc- 
cessors, heirs,  executors,  or  administrators, 
shall  sustain  or  In  any  wise  be  put  to  for  or 
by  reason  of  the  attachment,  seizing,  levy- 
ing, taking,  or  retention  by  the  said  sheriff 
In  his  custody,  under  said  attachment,  all 
the  property  hereinbefore  described,  whether 
claimed  by  the  said  R.  L.  Oake  or  any  other 
person  or  persons,  then  this  obligation  to 
be  null  and  void;  otherwise,  to  be  ot  full 
force  and  virtue."  In  this  attachment  case 
Judgment  was  rendered  by  default  against 
the  Burton  Lumber  Company,  August  3,  1895. 
The  sheriff's  levy  of  the  writ  of  attachment 
was  made  July  12,  and  the  return  to  the 
writ  of  attachment  was  made  August  2  and 
filed  August  3,  1895.  On  this  last  day  a  writ 
of  execution  was  Issued  and  levied  upon  the 
attached  property,  the  sheriff  in  his  return 
reciting  that  it  was  already  In  his  posses- 
sion by  virtue  of  the  attachment,  and  on  Au- 
gust 19th  the  sheriff,  under  this  writ  of  exe- 
cution, sold  the  property.  Thereafter  one 
Campbell  and  one  Hatch,  claiming  to  own 
the  property,  sued  the  sheriff  for  Its  conver- 
sion, and  recovered  a  judgment  against  the 
sheriff,  which  judgment  the  sheriff  after- 
wards paid.  On  the  trial  by  jury,  respond- 
ent, over  appellants'  objection,  offered  oral 
and  documentary  evidence  tending  to  prove 
the  levy  of  the  writ  of  attachment  on  the 
12th  day  of  July,  1895,  the  levy  of  the  writ 
of  execution  August  3,  1895,  on  the  same 
property,  then  In  custody  of  the  sheriff  un- 
der said  attachment,  and  the  sale  of  the 
same  on  the  said  execution  on  August  19, 
1895.  At  the  conclusion  of  the  defendants' 
testimony  the  court  ordered  judgment  for 
the  plaintiff,  and  judgment  was  entered 
against  the  appellants  on  March  8,  1900,  for 
the  sum  of  $850. 

The  sole  point  presented  for  our  consid- 
eration is,  did  the  attachment  bond  cover 
the  damage  resulting  from  the  seizure  and 
sale  of  the  property  attached?  The  conten- 
tion of  the  appellants  is  that  on  the  issu- 
ance of  the  writ  of  execution  the  writ  of 
attachment  became  functus,  and  whatever 
damage  thereafter  occurred  was  by  reason 
of  the  sale  under  the  writ  of  execution,  and 
that  the  attachment  bond  did  not  cover  such 
damage.  The  law  relative  to  attachments 
provides  that: 

"All  moneys  received  by  the  sheriff  under 
the  provisions  of  this  chapter  and  all  other 
attached  property  shall  be  retained  by  him 
to  answer  any  judgment  that  may  be  recov- 
ered in  the  action,  unless  sooner  subjected 


Digitized  by 


Google 


556 


63  PACIFIC  REPORTEE. 


(Wash. 


to  execution  upon  another  JudgmeiA  recov- 
ered previous  to  the  issuing  of  the  attach- 
ment" 

"If  Judgment  be  recovered  by  the  plaintiff, 
the  sheriff  shall  satisfy  the  same  out  of  the 
property  attached  by  him  which  has  not  been 
delivered  to  the  defendant  or  claimant  as  In 
this  chapter  provided,  or  subjected  to  execu- 
tion on  another  judgment  recovered  previous 
to  the  issuing  of  the  attachnlent,  if  It  be  suffi- 
cient for  that  purpose,—!.  By  applying  on 
the  execution  issued  on  said  judgment  the 
proceeds  of  all  sales  of  perishable  or  other 
property  sold  by  him,  or  so  much  as  shall  be 
necessary  to  satisfy  the  judgment  2.  If  any 
balance  remain  due,  he  shall  sell  under  the 
execution  so  much  of  the  property,  real  or 
personal,  as  may  be  necessary  to  satisfy  the 
balance.  If  enough  for  that  purpose  remain 
in  his  hands.  Notice  of  the  sale  shall  be 
given  and  the  sale  conducted  as  in  other 
cases  of  sales  on  execution." 

"If,  after  selling  all  the  property  attached 
by  him  remaining  in  his  hands,  and  applying 
the  proceeds,  deducting  his  fees,  to  the  pay- 
ment of  the  judgment,  any  balance  shall  re- 
main due,  the  sheriff  shall  proceed  to  collect 
such  balance  as  upon  an  execution  in  other 
cases.  Whenever  the  judgment  sball  have 
been  paid,  the  sheriff,  upon  reasonable  de- 
mand, shall  deliver  over  to  the  defendant 
the  attached  property  remaining  In  his  hands 
and  any  proceeds  of  the  property  attached 
unapplied  on  the  Judgment." 

"If  the  defendant  recover  judgment 
against  the  plaintiff,  all  the  proceeds  of  sales 
and  money  collected  by  the  sheriff,  and  all 
the  property  attached  remaining  in  the  sher- 
iffs hands,  shall  be  delivered  to  the  defend- 
ant or  his  agent.  The  order  of  attachment 
shall  be  discharged,  and  the  property  re- 
leased therefrom." 

"If  the  defendant  at  any  time  before  judg- 
ment causes  a  bond  to  be  executed  to  the 
plaintiff  with  sufficient  sureties,  to  be  ap- 
proved by  the  officer  having  the  attachment 
or  after  the  return  thereof,  by  the  clerk,  to 
the  effect  that  he  ■will  perform  the  Judg- 
ment of  the  court,  the  attachment  shall  be 
discharged  and  restitution  made  of  property 
taken  or  proceeds  thereof.  The  execution  of 
such  bond  shall  be  deemed  an  appearance  of 
such  defendant  to  the  action." 

"Such  bond  shall  be  part  of  the  record,  and 
if  judgment  go  against  the  defendant  the 
same  shall  be  entered  against  him  and  sure- 
ties." 

2  Ballinger's  Ann.  Codes  &  St  §§  5366, 
.-.370,  5371,  5373-5.175. 

The  recital  in  the  bond  is  that  the  sheriff 
was  commanded  to  attach  and  safely  keep 
within  his  custody  all  the  property  of  the 
defendant  not  exempt  etc.,  sufficient  to  satis- 
fy plaintiff's  demand,  etc.;  and  the  sheriff 
did  thereupoii  attach  (here  follows  a  descrip- 
tion of  the  property  afterwards  sold).  By 
the  terms  of  the  bond  the  respondent  was  to 
be  indemnified  and  saved  harmless  from  all 


damages,  expenses,  costs  and  charges,  loss 
and  liability,  which  he  might  sustain  or  In 
any  wise  be  put  to  for  or  by  reason  of  the 
attachment,  seizing,  levying,  taking,  or  reten- 
tion in  his  custody,  under  the  attachment  the 
property  described  in  the  bond.  This  lan- 
guage, analyzed,  shows  that  the  sheriff  was 
protected  against  the  following:  (1)  He  was 
protected  against  all  damage  by  reason  of  the 
attachment  In  any  wise  occurring.  (2)  He 
was  protected  against  all  damage  by  reason 
of  seizing  the  property  under  the  writ  of  at- 
tachment (3)  He  was  protected  against  all 
damage  by  reason  of  levying  upon  the  prop- 
erty under  the  attachment  (4)  Ue  was  pro- 
tected against  all  damage  by  reason  of  taking 
the  property  under  the  attachment  (5)  He 
was  protected  against  all  damage  by  reason 
of  the  retention  in  his  custody  of  the  property 
under  the  attachment  An  examination  of 
the  sections  of  the  law  cited  shows  that  the 
very  object  of  the  writ  of  attachment  was  to 
seize  and  hold  the  property  of  the  debtor  for 
sale  to  satisfy  any  Judgment  recovered 
against  him;  that  the  lien  Justifying  the 
sale  of  the  property  for  Its  satisfaction  at- 
tached at  the  moment  of  the  levy  of  the  writ 
of  attachment,  and  remained  a  continuous 
lien  until  the  property  was  finally  sold.  Shep- 
pard  V.  Guisler,  10  Wash.  41, -38  Pac.  759. 
The  writ  of  execution  in  such  case  is  but  the 
means  to  discharge  the  lien,  and,  if  the  Judg- 
ment is  not  thereby  satisfied,  may  be  further 
executed  as  an  Independent  writ  as  In  other 
cases.  The  damage  that  was  caused  by  the 
sale  of  the  property  related  back  to  the  sei- 
zure of  the  property  under  the  attachment 
writ  for  the  purpose  of  sale  in  the  event  of 
a  judgment  against  the  debtor.  When  the 
sureties  on  the  bond  agreed  to  indemnify  and 
save  the  sheriff  harmless  from  any  damage 
by  reason  of  the  attachment  that  agreement 
obligated  them  to  protect  the  sheriff  against 
any  damage  arising  from  the  attachment 
Under  the  statute  it  was  the  duty  of  the  sher- 
iff to  retain  the  attached  property  to  answer 
any  judgment  that  might  be  recovered  in  the 
action,  and  when  the  Judgment  was  recov- 
ered the  sheriff  was  required  to  sell  the  prop- 
erty which  had  been  attached  by  htm,  and 
the  law  simply  directed  that  the  sale  should 
be  as  in  other  cases  on  execution.  These 
provisions  are  clearly  set  forth  in  the  attach- 
ment law.  This  law  was  In  force  when  the 
appellants  signed  the  bond.  When  the  ap- 
pellants executed  and  delivered  the  bond  to 
the  sheriff,  and  agreed  to  indemnify  and  save 
him  harmless  from  all  damage  by  reasoji  of 
the  attachment,  they  obligated  themselves  to 
protect  the  sheriff  against  each  and  every  act 
that  the  law  requii«d  him  to  do  under  the 
attachment  The  law  required  him  to  keep 
his  levy  and  seizure  good,  to  retain  the  proi>- 
erty  to  answer  any  judgment  that  might  be 
recovered  in  the  action,  and  to  satisfy  the 
judgment  out  of  the  property  attached,  and 
to  sell  the  same,  and  conduct  the  sale  as 
in  other  cases  of  sales  on  execution.    That  is 
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lUl  he  did  In  this  case.  By  reason  of  the  per- 
formance of  his  duties  In  seizing  the  prop- 
erty, and  In  retaining  It  to  satisfy  the  Judg- 
ment, and  In  selling  the  same  as  In  other 
cases  of  sales  on  execution,  he  was  damaged 
Im  the  amount  of  money  tbat  he  was  compel- 
led to  pay  Campbell  and  Hatch.  From  that 
damage  the  appellants  agreed  by  their  bond 
to  save  him  harmless.  It  was  within  the  con- 
templation of  the  parties  to  the  bond  that 
they  should  protect  the  sheriff  against  any 
damage  that  he  might  sustain  by  reason  of 
hl8  doing  what  the  law  requires  him  to  do 
under  the  attachment.  The  law  contemplates 
•  sale  of  the  property  attached  to  satisfy 
the  plalntitTs  claim.  If  the  property  be 
perishable,  or  in  danger  of  waste  or  decay.  It 
may  be  sold  by  order  of  the  court  before 
Jndgment  Is  obtained,  and  the  proceeds  re- 
tained by  the  sheriff,  and  applied  to  the  judg- 
ment when  recovered.  If  such  were  done  In 
the  case  at  bar,  the  appellants  could  with 
equal  couslstency  contend  that  they  were  not 
liable  because  the  sale  was  not  made  under 
the  attachment  writ,  but  under  an  order  of 
the  court,  and  that  the  order  of  court  author- 
izing the  sale  was  what  caused  the  damage 
to  the  respondent  The  fallacy  of  the  posi- 
tion Is  very  apparent  The  appellants.  In 
their  brief,  say  the  office  of  the  writ  of  attach- 
ment expired  as  soon  as  the  writ  of  execu- 
tion was  Issued,  and  In  fact  as  soon  as  the 
Judgment  was  rendered.  This  is  an  incorrect 
statement  of  the  law.  The  attachment  law 
specifically  directs  what  shall  be  done  under 
the  attachment  after  the  Judgment  has  been 
obtained,  and  that  Is  that  the  sberlflt  shall 
satisfy  the  Judgment  out  of  the  property  at- 
tached by  him  in  the  manner  provided  by 
statute.  The  sherlfTs  return  in  the  case  at 
bar  shows  that  the  property  at.  the  time  of 
the  receiving  of  the  execution  was  already  In 
his  possession  by  virtue  of  the  writ  of  attach- 
ment showing  thereby  the  continuous  hold- 
ing of  the  property  by  him  under  the  attach- 
ment law.  This  sale,  as  we  have  already 
said,  related  back  to  the  seizure  of  the  prop- 
erty for  that  purpose  under  the  writ  of  at- 
tachment; and  the  damage  resulting  there- 
from was  not  only  within  the  contemplation 
of  the  parties  to  the  bond,  but  is  within  the 
terms  and  limitations  of  the  bond.  The  Judg- 
ment of  the  court  below  Is  affirmed. 

DUNBAR,  a  J.,  and  FULLERTON  and 
fiEAYIS,  J  J.,  concur. 


at  Wasb.  6S6) 

STATE  V.  SURRY. 

(Supreme  Oonrt  of  Washington.     Dee.  29, 

1900.) 

ASSAULT  AND  BATTERY  —  CRIMINAL  LAW  — 
TRIAL  —  COMMENTS  ON  EVIDENCE  —  HARM- 
LESS ERROR  —  EVIDENCE  —  CHARACTER  — 
CRIMINAL  INTENT— PROOF— NECESSITY— AR- 
REST—WAKRANT— INSTRUCTIONS. 
1.  Const  art  4,  {  16,  provides  that  judges 
«hall  nut  charge  the  jury  with  respect  to  mat- 
ters of  fact,  nor  comment  thereon,  bat  shall 


declare  the  law.  Defendant  a  deputy  sheriff, 
shut  a  suspected  party  while  chasing  him  aft- 
er night  and  claimed  that  the  shot  was  fired  to 
scare  the'  party,  and  strucic  the  walk,  and 
glanced  upward,  hitting  him.  Held,  that  a  re- 
marie  by  the  court  to  the  attorneys,  in  over- 
ruling objections  to  testimony,  that  it  was 
common  Icnowledge  that  if  a  bullet  struck  the 
sidewalk  its  motion  would  be  much  Impeded, 
and  that  the  angle  it  described  after  it  left  the 
sidewalk  would  be  precisely  the  same  as  the 
angle  it  made  from  the  mouth  of  the  pistol, 
was  not  prejudicial  to  defendant  since  the 
remark  did  not  amount  to  a  comment  on  the 
evidence,  and  wns  not  addressed  to  the  jury. 

2.  Where  defendant,  In  an  action  for  assault 
with  a  deadly  weapon,  claimed  the  ball  glanced 
and  hit  the  prosecutor,  and  the  court,  in  decid- 
ing an  objection  to  the  introduction  of  testi- 
mony, made  a  statement  as  to  the  principle  of 

f)hysic8  in  regard  to  the  angle  at  -vvhieh  a  bnl- 
et  would  glance,  error  in  such  remark,  as  a 
comment  on  the  evidence,  was  cured  by  the 
court  informing  the  jury  at  the  time  that  they 
should  pay  no  attention  to  his  rnmurks. 

3.  \V'here  defendant,  who  was  hired  to  watch 
a  building  next  to  a  vacant  lot,  testified  that 
there  was  property  on  the  lot  remarks  by  the 
court,  in  overruling  objections  to  the  cross-ex- 
amination of  defendant  that  the  witness  had 
spoken  several  times  about  buildings  on  the  lot, 
was  not  prejudicial  to  defendant  as  a  comment 
on  the  evidence. 

4.  Defendant,  a  patrolman,  shot  the  prosecut- 
ing witness  while  chasing  him  after  night,  and 
the  l)all  entered  the  thigh,  glancing  upward. 
Defendant  claimed  that  be  did  not  intend  to 
shoot  the  witness,  but  that  the  ball  struck  the 
walk,  and  glanced  upward,  hitting  him,  and 
that  the  revolver  would  shoot  through  a  2V^ 
inch  fir  plank  at  160  feet  and  go  half  a  mile 
beyond.  Held,  that  the  refusal  to  admit  a 
cartridge  in  evidence  to  show  that  If  the  ball 
had  not  been  impeded.  It  would  have  produced 
a  much  greater  wound  than  was  received  by 
the  prosecutor,  was  not  prejudicial  error,  since 
it  could  not  have  enlightened  the  jury  as  to 
whether  the  witness  wfis  struck  by  a  glancing 
bail. 

5.  On  trial  of  defendant  a  patrolman,  for 
shooting  a  suspected  party,  whom  he  was  chas- 
ing after  night,  evidence  to  show  defendant's 
reputation  as  a  careful,  conservative,  and  con- 
scientious peace  officer  in  tl.e  community  in 
which  Jie  resided  was  properly  excluded,  since 
it  did  niit  tend  to  show  it  unlikely  that  he  would 
not  commit  the  particular  crime  with  which 
he  was  charged. 

6.  Defendant  a  patrolman,  shot  a  suspected 
party,  whom  he  was  chasing  after  night,  and 
was  indicted  for  assault  with  a  deadly  weapon 
and  for  assanlt  and  battery.  The  court  char- 
ged that  there  could  be  no  implied  criminal 
mtent  in  an  assanlt  to  do  bodily  barm,  and 
that  if  the  jury  were  satisfied  that  defendant 
did  not  aim  to  shoot  the  party,  and  that  the 
shooting  was  an  accident  or  mistake^  they 
could  not  find  him  guilty  of  the  highest  crime 
charged,  "but  that  doctrine  did  not  apply  to 
the  other  charges  embraced  in  the  informa- 
tion." Hdd,  that  the  instruction  was  not  ob- 
jectionable as  authorizing  a  conviction  even  if 
defendant  acted  without  criminal  intent,  since 
It  merely  told  the  jury  that  criminal  intent 
might  be  implied  in  assault  and  battery,  but 
not  in  assault  to  do  bodily  harm. 

7.  On  trial  of  defendant,  a  patrolman,  for 
assault  to  do  bodily  harm  in  snooting  a  sus- 
pected party,  whom  he  was  chasing  after  night 
it  was  proper  to  charge  on  the  right  to  arrest 
without  a  warrant 

Appeal  from  superior  court,  King  county; 
O.  Jacobs,  Judge. 

Henry  Surry  was  convicted  of  assault  and 
battery,  and  be  appeals.    Affirmed. 
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Wm.  Parmerlee,  tor  appellant.  James  F. 
McElroy,  John  B.  Hart,  and  Walter  S.  Ful- 
ton, for  the  State. 

ANDERS,  J.  The  appellant  was  charged 
by  Information,  under  section  23,  Hill's  Pen. 
Code  (Ballinger's  Ann.  Codes  &  St.  S  7058), 
with  an  assault  with  a  deadly  weapon  (a 
revolver)  upon  one  Edward  May,  with  Intent 
to  do  bodily  Injury,  no  considerable  provoca- 
tion appearing  therefor.  On  the  trial,  npon 
the  information,  the  Jury  returned  a  verdict 
of  guilty  of  assault  and  battery,  and  the 
court,  after  denying  his  motion  for  a  new 
trial,  sentenced  the  appellant  to  pay  a  fine 
and  to  imprisonment  In  the  county  Jail.  It 
appears  from  the  record  that  about  2  o'clock 
on  the  morning  of  October  7,  1898,  the  ap- 
pellant, who  was  then  a  "merchants'  patrol- 
man" and  deputy  sheriff,  and  two  police 
officers,  discovered  the  prosecuting  witness, 
Edward  May,  then  a  youth  of  the  age  of 
17  years,  together  with  three  companions,  in 
or  about  a  vScant  lot  near  Madison  street 
and  Second  avenue,  In  the  city  of  Seattle. 
Suspecting  from  their  movements  that  these 
four  young  persons  were  about  to  engage 
In  some  unlawful  transaction,  appellant  and 
the  two  policemen  concluded  to  apprehend 
them,  and  ascertain  what  they  were  doing 
at  that  place.  The  vacant  lot  seems  to  have 
been  considerably  lower  than  the  adjacent 
street  and  sidewalk,  and  was  approached  by 
a  flight  of  stairs  or  steps.  While  the  offi- 
cers were  loolvlng  at  these  boys,  three  of 
them  climbed  over  the  fence  Into  the  adjoin- 
ing vacant  lot  close  to  a  candy  and  cigar 
store,  while  the  fourth  remained  upon  the 
sidewalk.  Immediately  after  the  boys  went 
over  the  fence,  the  appellant  and  the  police- 
men left  the  place  where  they  had  been 
standing  unobserved  in  the  shadow  of  a 
building,  and  went  in  search  of  them.  One 
of  the  officers  went  down  to  the  lot,  and 
very  soon  thereafter  the  complaining  wit- 
ness. May,  came  up  the  steps  to  the  side- 
walk not  far  from  where  the  appellant  was 
standing,  and  ran  down  Madison  street  to- 
wards First  avenue.  The  appellant  ran  aft- 
er him,  and,  as  he  says,  called  upon  him  sev- 
eral times  to  stop.  After  he  had  pursued 
May  for  some  distance  without  overtaking 
him,  appellant  drew  his  revolver,  while  he 
was  running,  and  fired.  After  firing  the  shot 
he  continued  the  pursuit  for  the  distance  of 
a  block  and  a  half,  and  then  gave  up  the 
chase.  May  continued  running  until  he 
reached  the  residence  of  his  mother,  where 
he  Informed  her  that  he  had  been  shot. 
Physicians  were  immediately  summoned, 
and,  upon  examination.  It  was  ascertained 
that  the  bullet  from  the  pistol  struck  May 
in  the  back  part  of  the  thigh,  and,  passing 
upward,  lodged  near  the  groin. 

It  Is  claimed  by  api)ellant  that  the  court 
erred  In  commenting  on  the  evidence  in  the 
presence  of  the  Jury.  It  was  admitted  by 
the  appellant  at  the  trial  that  he  fired  the 


shot  that  struck  May,  but  he  claimed  as  a 
defense  that  he  did  not  shoot,  or  Intend  to 
shoot,  at  him;  that  he  fired  at  the  side- 
walk, and  that  May's  Injury  was  caused  by 
the  accidental  glancing  of  the  ball.  During 
the  course  of  the  trial,  appellant,  as  a  wit- 
ness In  his  own  behalf,  testified  as  to  the 
size,  style,  and  penetrating  power  of  the 
pistol  fired  by  him  on  the  morning  in  ques- 
tion, and  stated  that  it  "shoots  almost  like 
a  rifle";  and  thereupon  his  counsel  proposed 
to  Introduce  In  evidence  a  cartridge  like  the 
one  discharged  from  the  revolver,  for  the 
purpose  of  showing  that  such  a  ball,  having 
behind  It  such  a  charge  of  powder  as  the 
cartridge  contained,  and  fired  from  such  a 
powerful  weapon,  would  penetrate  a  great 
deal  further  than  the  ball  which  struck  May 
did,  unless  it  met  with  some  obstruction; 
and  also  to  show,  further,  "that  this  was  a 
glancing  shot,  and  could  not  have  come  di- 
rectly from  the  gun  of  Surry."  Counsel  for 
the  state  objected  to  the  Introduction  of  the 
cartridge  In  evidence  for  the  alleged  reason 
that  It  was  irrelevant.  Immaterial,  and  in- 
competent, and  then  proceeded  to  argue  to 
the  court  that  every  one  who  has  had  ex- 
perience with  pistols  and  firearms  knows 
that  loaded  cartridges  of  the  same  kind  do 
not  all  shoot  with  equal  strength;  that  some 
are  strong,  some  weak,  and  others  do  not  ex- 
plode at  all;  whereupon  counsel  for  appel- 
lant requested  the  court  to  direct  the  Jury 
to'  disregard  the  statement  of  the  prosecut- 
ing attorney  as  to  his  and  other  people's  ex- 
I  perlence  with  balls  of  this  kind,  as  being 
entirely  unfounded,  and  an  unwarranted 
j  statement,  for  the  purpose  of  prejudicing  the 
'  Jury.  At  this  Juncture  the  court  remarked: 
"I  don't  suppose  the  force  of  the  ball  chan- 
ged Its  direction.  I  don't  see  anything  so 
very  Improper  about  that  at  all.  Your  mo- 
tion is  refused."  The  court  then  observed. 
"The  Jury,  anyhow,  has  no  business  to  pay 
any  attention  to  It;"  and  continuing:  "I 
don't  think  the  testimony  Is  material  or  ad- 
missible to  prove  the  facts.  If  that  bullet 
struck  the  sidewalk,  its  motion  was  Imped- 
ed. It  Is  common  knowledge.  If  that  bullet 
struck  the  sidewalk.  Its  motion  was  very 
much  impeded,  and  on  the  same  angle  that 
It  went—  The  angle  that  It  described  after 
It  left  the  sidewalk  would  be  precisely  the 
same  as  the  angle  It  made  from  the  mouth 
of  the  pistol."  Counsel  for  api)ellant  then 
stated  to  the  court:  "The  defendant  desires 
to  except  to  the  statement  of  the  court  made 
before  the  Jury  as  to  the  angle  that  might 
have  been  taken  by  the  bullet,  or  as  to  Its 
motion,  as  a  comment  upon  the  evidence." 
Thereafter,  on  cross-examination,  appellant 
testified  that  there  was  property  on  the  va- 
cant lot  on  the  corner  of  Madison  and  Sec- 
ond avenue  (where  the  boys  were)  which  he 
was  employed  to  watch,  mentioning  particu- 
larly Thedinga's  hardware  store.  Counsel 
for  the  state  tlien  asked  him  the  question. 
"What  other  property  is  there?"  to  which. 
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lie  replied,  "The  Bnrke  Building,— Burke 
Block."  Question:  "And  you  wish  to  tell 
this  Jury  the  Burke  Block  Is  In  this  vacant 
lot?"  Answer:  "It  Is  adjoining  the  vacant 
lot,— have  to  go  through  the  vacant  lot  to 
get  to  that  property."  Appellant's  counsel 
then  objected  to  this  line  of  cross-examina- 
tion, and  said  to  the  court:  "He  has  an- 
sweited  those  questions  that  it  was  property 
adjoining  the  vacant  lot  he  was  employed  to 
watch,  not  necessarily  in  that  lot.  He  has 
testified  tp  that  time  and  time  again.  I 
don't  know  the  object  of  counsel  in  pressing 
the  matter,— a  matter  of  this  kind  that  Is  so 
plain  and  fully  understood  by  the  jury." 
In  response  to  this  objection  the  court  said 
to  connsel:  "Objection  overruled.  Witness 
stated  several  times  about  buildings  in  the 
vacant  lot  He  has  stated  that  there  were 
things  In  that  vacant  lot.  Go  ahead." 
These  remarks  of  the  court  were  also  object- 
«d  to  as  a  comment  on  the  evidence. 

Section  16  of  article  4  of  the  state  consti- 
tution provides  that  "judges  shall  not  charge 
the  Jury  with  respect  to  matters  of  fact,  nor 
comment  thereon,  but  shall  declare  the  law," 
and  this  court  has  uniformly  held  that  a  vio- 
lation of  this  provision  by  the  trial  court 
necessitates  a  reversal  of  the  judgment  See 
State  V.  Walters,  7  W^ash.  246,  34  Pac.  938, 
1008;  State  v.  Hyde,  20  Wash.  234,  55  Pac.  49. 
In  both  of  these  cases  It  will  be  observed 
the  objectionable  remarks  were  addressed  to 
the  jury,  and  hence  were  literally  violative 
of  the  mandate  of  the  constitution.  Here 
the  case  is  different  the  observations  ob- 
jected to  having  been  directed  to  counsel. 
We  do  not,  however,  wish  to  be  understood 
as  holding  that  a  judge,  under  this  provision. 
Is  at  liberty,  during  the  progress  of  a  trial, 
to  comment  In  the  presence  of  the  jury  on 
the  facts  which  the  jury  must  determine.  In 
a  way  calculated  to  Influence  their  action; 
yet  it  Is  manifest  from  the  language  of  the 
c-onstitution,  that  its  primary  and  special  ob- 
ject was  to  prevent  comments  on  the  facts 
in  evidence  in  connection  with  the  Instruc- 
tions by  which  the  Jury  are  to  be  guided, 
and  at  a  time  when  such  comments  would 
be  likely  to  affect  their  minds.  Prior  to  the 
adc^tion  of  the  constitution.  It  was  said  to 
be  the  custom  of  some  of  our  judges,  either 
Inadvertently  or  purposely,  to  indicate  their 
opinions  as  to  the  facts  in  cases  before  them 
In  their  instructions  to  the  Jury;  and  it  seems 
to  have  lieen  the  object  of  the  framers  of  the 
constitution.  In  formulating  the  provision  in 
question,  to  correct  this  supposed  evil.  But 
we  do  not  think  it  was  Intended  by  this 
provision  to  prevent  the  Judges  from  giving 
counsel  the  reasons  for  their  rulings  upon 
questions  presented  during  the  progress  of  a 
trial,  or  to  prohibit  them,  in  all  cases,  from 
stating,  when  necessary,  the  facts  upon 
which  they  base  their  conclusions. 

In  regard  to  the  objection  first  made,  that 
the  court  below  erred  in  making  the  state- 
ment in  the  presence  of  the  jury  respecting 


the  angle  described  by  the  bullet.  If  it  struck 
the  sidewalk,  all  we  deem  it  necessary  to 
say  Is  (1)  that  strictly  speaking,  the  observa- 
tions of  the  judge  did  not  amount  to  a  com- 
ment on  the  evidence,  but  simply  to  an  ex- 
pression of  his  opinion-  as  to  "a  well-known 
law  of  physics";  (2)  that  the  remarks  were 
directed  solely  to  counsel  for  appellant,  and 
were  not  intended  to  Influence  the  Jury  or  to 
be  considered  by  them;  and  (3)  that,  If  any 
possible  error  was  thereby  committed,  it  was 
cured  by  the  statement  of  the  judge  at  the 
time,  in  the  presence,  and  presumably  in  the 
hearing,  of  the  Jury,  to  the  effect  that  the 
Jury  had  no  business  to  pay  any  attention  to 
what  was  said. 

Nor  do  we  think  that  the  learned  counsel 
for  the  appellant  has  any  substantial  reason 
to  complain  of  the  declaration  of  the  Judge 
that  "witness  stated  several  times  about 
buildings  In  the  vacant  lot;  he  has  stated 
that  there  were  things  in  that  lot"  Coun- 
sel, as  we  have  seen,  was  objecting  to  the 
method  pursued  by  the  opposing  counsel  In 
cross-examining  the  witness,  and  was  in- 
sisting that  the  witness  had  testified  that  it 
was  property  adjoining  this  lot— not  in  or 
on  it— that  he  was  employed  to  watch,  and 
the  remarks  of  the  court  which  appellant's 
counsel  now  criticises  were  made  in  passing 
upon  his  objection,  and  as  a  reason  for  the 
court's  ruling.  And  in  view  of  the  further  fact 
that  the  witness  himself,  almost  immediately 
thereafter,  testified  that  he  had  stated  that 
the  property  he  was  referring  to  was  on  the 
vacant  lot,  but  meant  to  say,  and  to  be  un- 
derstood as  saying,  that  it  was  next  to  or 
adjoining  the  lot,  we  are  unable  to  see  how 
appellant  could  possibly  have  been  preju- 
diced by  the  statement  of  the  court.  Eiad 
the  statement  under  consideration  been  ad- 
dressed to  the  Jury  when,  or  even  before, 
the  cause  was  submitted  to  them,  the  case 
would  be  different,  and  the  rule  announced  In 
State  V.  Walters  and  State  v.  Hyde,  supra, 
might  reasonably  be  said  to  be  applicable. 
While  we  are  not  disposed  to  overrule  the 
prior  decisions  of  this  court  as  to  the  object 
and  scope  of  this  constitutional  provision,  we 
are  not  prepared  to  extend  the  rule  enunci- 
ated In  those  cases  so  far  as  to  hold  that 
every  casual,  inadvertent  or  unnecessary  re- 
mark mode  by  the  judge  In  reply  to  a  prop- 
osition or  suggestion  of  counsel  constitutes 
a  sufiicient  ground  for  reversing  the  judg- 
ment. In  our  opinion,  it  is  only  such  re- 
marks of  the  presiding  judge  during  the 
course  of  a  trial  as  might  reasonably  in- 
fluence the  mind  of  an  ordinary  juror  that 
can  justly  be  said  to  be  Inimical  to  the  con- 
stitution. And  whether  error  has  been  com- 
mitted In  a  given  case  must  therefore  depend 
upon  the  particular  facts  and  circumstances 
therein  disclosed. 

At  the  trial  the  appellant  offered  in  evi- 
dence a  cartridge  like  that  discharged  from 
his  revolver,  but  the  court  excluded  it  and 
its  ruling  is  assigned  for  error.    It  seems. 
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as  above  indicated,  that  the  object  of  the 
evidence  offered  was  to  show  that  a  ball 
propelled  by  such  a  charge  of  powder  as  the 
cartridge  apparently  contained  would  have 
inflicted  much  greater  injury  than  the  one 
did  which  struck  May,  if  it  was  not  Impeded 
or  deflected  from  its  course  by  striking  some 
solid  substance.  Before  the  appellant  pro- 
posed to  introduce  this  cartridge  in  evidence, 
he  had  shown  by  bis  testimony  that  be  had 
made  tests  of  the  power  of  the  pistol  when 
loaded  with  such  a  cartridge,  and  that  it 
would  penetrate  a  2i/6-inch  &r  plank  at  a  dis- 
tance of  150  feet,  and  then  go  about  half  a 
mile  further.  Under  this  state  of  facts,  it 
is  not  apparent  that  an  examination  of  the 
cartridge  by  the  jury  would  have  cast  any. 
additional  light  upon  the  question  whether 
May  was  struck  by  a  point-blank  shot  or  by 
a  glancing  ball.  We  think  the  evidence  of- 
fered was  properly  excluded,  but,  even  If 
it  was  not,  its  exclusion  was  not  prejudicial 
to  the  appellant. 

Complaint  is  made  of  the  action  of  the 
court  in  refusing  to  permit  the  appellant  to 
prove  bis  reputation  as  a  careful,  conserva- 
tive, and  conscientious  peace  officer  in  the 
community  in  which  he  resided,  and  it  is  in- 
sisted that  the  particular  trait  of  character 
sought  to  be  proved  was  in  issue,  and  hence 
admissible  in  evidence.  But  we  are  unable 
to  assent  to  that  proposition.  It  is  a  general 
rule  in  criminal  cases  that  evidence  of  the 
character  of  the  accused,  when  ottered  by 
him,  is  relevant,  and  therefore  admissible. 
But  the  character  or  reputation  he  is  enti- 
tled to  prove  must  always  be  such  as  would 
make  it  unlikely  that  he  would  commit  the 
particular  offense  with  which  he  is  charged. 
Whart  Or.  Ev.  (9th  Ed.)  §  60.  In  this  case 
the  appellant's  character  as  a  peace  officer 
was  not  involved,  but  his  character  as  an  In- 
dividual was  Involved  in  the  offense  charged 
against  him,  and  therefore  evidence  of  his 
reputation  as  a  peaceable  and  quiet  citizen 
in  the  community  where  he  resided  would 
have  been  admissible.  But  no  such  evidence 
was  offered.    State  v.  ECing,  78  Mo.  555. 

The  court.  In  its  instructions  as  to  the  sev- 
eral offenses  charged  in  the  information  and 
the  proof  necessary  to  a  conviction,  said  to 
the  jury:  "If  you  come  to  the  conclusion 
from  this  testimony,  or  from  the  examina- 
tion of  this  testimony,  you  have  a  reason- 
able doubt  as  to  whether  he  intended  to  shoot 
this  young  man,  why  you  should  acquit  him 
of  the  higher  offense.  In  other  words.  If  you 
are  satisfied  that  it  was  a  mistake  or  acci- 
dent, why  probably  you  would  have  the  right 
to  And  him  not  guilty  of  the  highest  offense 
stated.  But  that  doctrine  does  not  apply  to 
the  other  offenses  embraced  in  this  informa- 
•ilon  at  all."  And  it  is  urged  that  the  court, 
by  this  instruction,  virtually  told  the  jury 
that  they  might  find  the  defendant  gullt.v, 
even  though  they  found  he  acted  without 
any  criminal  intent.  If  the  above-quoted  ex- 
cerpt from  the  Instruction  constituted  all  that 


the  court  said  with  reference  to  the  different 
offenses  charged  in  the  information  and  the 
proof  necessary  to  sustain  a  conviction,  there 
might  perhaps  be  some  force  in  appellant's 
contention.  But,  when  the  part  objected  to 
is  read  in  connection  with  the  whole  Instruc- 
tion, it  does  not  appear  to  us  that  appellant 
has  any  just  cause  of  complaint.  The  court 
had  previously  defined  assault  and  assault 
and  battery  in  the  statutory  language,  and  at 
the  time  of  making  the  statement  complained 
of  was  explaining  to  the  jury  what  must  be 
proved  in  order  to  find  the  defendant  guilty 
of  the  highest  offense  charged  in  the  infor- 
mation, and  bad  already  stated  to  them  that, 
in  cases  of  assault  with  intent  to  do  bodily 
Injury,  there  can  be  no  implied  intent,  and 
that  "the  intent  necessary  to  sustain  a  con- 
viction must  be  an  express  and  positive  in- 
tent to  do  lx)dlly  injury,  and  must  be  proved 
by  competent  testimony,  like  the  other  facts 
in  the  case."  In  order  to  show  the  appli- 
cability of  the  law  as  thus  stated  to  the  case 
in  hand,  the  court  told  the  jury  that  if  they 
were  s!iti.>:fied  beyond  a  reasonable  doubt  that 
appellant  did  not  intend  to  shoot  May,  or.  In 
other  words,  if  It  was  an  accident  or  mis- 
take, they  should  find  him  not  guilty  of  the 
highest  offense  stated.  It  is  true  tiiat  the 
court  also  told  the  Jury  that  "that  doctrine 
does  not  apply  to  the  other  offenses  em- 
braced in  this  information."  But  obviously 
the  "doctrine"  referred  to  was  simply  what 
the  court  had  stated,  namely,  that  a  specific 
intent  to  do  bodily  harm  must  be  proved  in 
order  to  convict  the  defendant  of  the  high- 
est crime  stated,  and  it  was  not  error  to  say 
to  the  jury  that  that  doctrine  Is  not  appli- 
cable to  cases  of  simple  assault,  or  of  assault 
and  battery,  because  such  Intent  is  not  of 
the  essence  of  those  offenses,  and  need  not  be 
alleged  in  the  information.  1  Bish.  New  Cr. 
Law,  S  60. 

But  we  do  not  wish  to  be  understood  as 
saying  that  a  crime  may  be  committed  with- 
out a  criminal  intent  or  by  inevitable  acci- 
dent; for  it  is  a  well-established  rule  that, 
to  constitute  a  crime  in  law,  there  must  be 
an  act  coupled  with  an  evil  intent.  But  the 
intent  is  generally  inferred  from  the  doing  of 
the  act.  It  is  said  by  Mr.  Bishop  that  "there 
is  little  distinction,  except  in  degree,  between 
a  will  to  do  a  wrongful  thing  and  an  indif- 
ference whether  it  is  done  or  not.  Therefore 
carelessness  is  criminal,  and,  within  limits, 
supplies  the  place  of  the  affirmative  criminal 
Intent."  1  Bish.  New  Cr.  Law,  {  313.  And 
in  volume  2,  I  692,  of  his  work,  the  learned 
author  says:  "One  who  accidentally  kills  a 
man  by  discharging  his  gun  at  another's 
fowls  in  sport,  the  thing  he  supposes  himself 
to  be  doing  being  a  mere  civil  trespass,  in- 
curs the  guilt  of  manslaughter;  and  it  Is  tlie 
same  where  the  firing  of  the  gun  which  re- 
sults in  death  is  meant  simply  to  frighten 
another,  or  when  one  carelessly  discharges 
the  contents  of  firearms  into  the  street."  In 
State  v.  Myers,  19  Iowa,  617,  the  defendant 


Digitized  by 


Lnoogle 


Wash.) 


BBACKA  V.  FISH. 


561 


was  tried  and  convicted  of  an  assault  with  i 
Inteut  to  Inflict  a  great  bodily  Injury,  and  it  j 
was  held,  on  appeal,  that  recklessly  shooting  | 
into  a  crowd  of  people,  and  wounding  one  of 
them,  though  not  intended.  Is  criminal,  and 
the  conviction  was  sustained.    In  the  case  at  ! 
bar  the  appellant's  weapon  was  recltlessly 
and   wjllfuUy,   not  accidentally,   discharged, 
and,  nnder  the  authorities  and  the  evidence, 
It  seems  clear  that  he  was  rightfully  convict- 
ed of  assault  and  battery. 

Lastly,  It  Is  claimed  that  the  court  erred  In 
its  Instructien  as  to  the  right  to  arrest  with- 
out warrant.  The  particular  ground  of  error 
relied  on  In  this  connection  Is  that  the  In- 
strnctlon  given  has  no  application  to  the  evl; 
dence  in  the  case.  -  But  in  that  regard  we 
think  the  learned  counsel  for  the  appellant  is 
in  error.    The  Judgment  Is  affirmed. 

FULXiERTON  and  REAYIS,  JJ.,  concur. 


(23  Wash.  M6) 

BRACKA  V.  FISH  et  ux. 

(Supreme  Court  of  ^yashington.     Dec.  27, 
1900.) 

TAXATION— TAX  DBKD-RECORDING— ADMISSI- 
BILITY IN  EVIDENCE  —  PRIMA  FACIE  BVI- 
DBNCB  —  PARAMOUNT  TITLE  —  BURDEN  OF 
PROOF. 

1.  In  an  action  for  the  possession  of  real 
property,  plaintiff  offered  in  evidence  a-  tax 
deed  executed  June  26,  1895,  to  A.,  for  city 
taxes,  and  a  quitclaim  deed  from  A.  to  plain- 
tiff executed  December  27,  1897,  conveying  the 
grantor's  interest  in  the  property.  The  tax 
deed  and  certificate  were  not  recorded  as  re- 
quired by  Laws  1S)1,  §  5,  providing  that  pur- 
chasers of  real  estate  at  tax  sales  prior  to  Xo- 
vcmber  1,  1891,  shall  have  no  lien  on  the  realty 
aa  against  purchasers  for  value  and  in  good 
faith,  unless  they  shall  file  their  certificates  of 
purchase  or  tax  deeds  in  the  office  of  the  coun- 
ty anditOB  on  or  before  November  1,  1802. 
Held  that.  In  the  absence  of  evidence  that  de- 
fendant was  a  bona  fide  purchaser  for  value, 
the  refusal  to  admit  the  tax  deed  in  evidence 
was  erroneous,  since  it  was  prima  facie  evi- 
dence of  title  in  plaintiff  as  against  all  others. 

2.  Where,  in  an  action  for  possession  of 
land,  plaintiff  offered  in  evidence  a  tax  deed 
conveying  the  property  to  A.,  and  a  quitclaim 
deed  from  A.  to  plaintiff  conveying  A.'s  inter- 
est, the  burden  was  on  defendant  to  prove  a 
title  paramount  to  the  tax  title. 

Appeal  from  superior  court,  Spokane  coun- 
ty; WUUam  McDonald,  Judge. 

Action  by  A.  A.  Bracka  against  William 
H.  Pish  and  wife.  From  a  Judgment  in 
favor  of  defendants,  plaintiff  appeals.  Re- 
versed. 

Walter  E.  Leigh  and  Robertson  &  Miller, 
for  appellant  A.  D.  Wilson  and  James  Hop- 
kins, for  respondents. 

WHITE,  J.  The  complaint  In  this  action, 
omitting  formal  parts.  Is  as  follows:  "(1) 
That  the  plaintiff  is  seised  In  fee  of  the  fol- 
lowing described  premises:  Lot  eight  (8)  In 
block  four  (4)  of  Chamberlain's  addition  to 
the  city  of  Spokane  Falls,  now  Spokane, 
Spokane  county,  state  of  Washington.  (2) 
03P.-36 


That  the  defendants  are  In  the  possession 
thereof,  and  unlawfully  withhold  the  same 
from  him.  Wherefore  the  plaintiff  demands 
Judgment  for  the  possession,"  etc.  The  an- 
swer, omitting  formal  parts,  Is  as  follows: 
"Comes  now  William  U.  Fish,  one  of  the 
above-named  defendants,  who,  answering 
for  himself  and  himself  only,  says:  (1)  That 
he  denies  each  and  all  of  the  matters,  facts, 
and  things  set  up  and  alleged  In  plaintifTs 
complaint  herein  filed,  and  in  every  para- 
graph thereof.  (2)  Defendant,  further  an- 
swering, says  that  he  is  the  owner  In  fee 
simple,  and  for  a  long  time  past  has  been, 
and  Is  in  the  i>eaceable  possession  of,  said 
lot  eight  (8)  In  block  four  (4)  in  Chamber- 
lain's addition  to  the  city  of  Spokane  Fails, 
Washing^ton,  now  Spokane,  Spokane  county, 
Washington,  and  being  the  property  describ- 
ed in  the  plaintiff's  complaint,  sought  to  be 
recovered  by  the  plaintiff.  (3)  Defendant 
further  says  that  the  said  plaintiff  has  no 
right,  title,  or  interest,  of  any  kind  or  nature 
whatsoever.  In  or  to  said  property  or  any 
part  thereof;  that  he  has  no  legal  claim  of 
any  kind  whatever  therein  or  thereto;  and 
that  his  pretended  claim  for  possession  Is 
not  based  upon  any  legal  or  valid  instrument 
or  proceeding  or  any  color  of  right,  and  is 
wholly  false,  and  his  claim  for  one  hundred 
dollars  damages  for  withholding  the  posses- 
sion of  the  same  from  said  plaintiff  wholly 
imfounded.  Wherefore  the  said  defendant 
prays,"  etc.  The  reply,  omitting  formal 
parts.  Is  as  follows:  "Comes  now  the  plain- 
tiff, and,  for  replication  to  the  affirmative 
matter  set  up  In  paragraphs  two  and  three 
(2  &  3)  of  the  answer  of  the  defendants,  de- 
nies each  and  every  allegation,  and  all  of  the 
allegations,  therein  contained.  Wherefore," 
etc.  On  the  trial  of  the  cause  the  plaintiff 
testified  that  he  was  the  owner  of  the  prop- 
erty in  controversy,  and,  to  sustain  his  title 
to  the  property,  offered  In  evidence  a  deed 
dated  the  26th  day  of  June,  1895,  from  the 
city  of  Spokane,  formerly  the  city  of  Spo- 
kane Falls,  by  W.  H.  Wiscombe,  the  city 
treasurer  thereof,  as  grantor,  to  Louis  An- 
derson, as  grantee;  the  deed  reciting  as  fol- 
lows: "That  whereas,  In  the  assessment 
roll  of  the  city  of  Spokane  Falls,  now  Spo- 
kane, for  the  year  1890,  the  following  de- 
scribed real  estate,  to  wit,  lot  eight  (8)  In 
block  four  (4)  of  Chamberlain's  addition  to 
the  city  of  Spokane  Falls,  now  Spokane,  ac- 
cording to  the  recorded  plat  thereof  on  file 
with  the  county  auditor  of  Spokane  county, 
state  of  Washington,  the  county  and  state  in 
which  said  real  estate  is  situated,  was  as- 
sessed, entered,  and  taxed  by  the  proper 
authorities  of  said  city  for  the  municipal 
taxes  for  the  said  year  in  the  name  of  'un- 
known owner,'  for  the  sum  of  six  and  is/ioo 
(6  I'/ioo)  dollars;  and  whereas,  the  said  tax 
so  assessed  was  not  paid  when  the  same 
became  due  and  payable,  and  the  said  real 
estate  and  the  said  tax  due  thereon  was  duly 
entered  In  the  delinquent  list  of  all  the  per- 
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sons  and  property  owing  municipal  taxes 
for  tlie  said  year;  and  whereas,  J.  S.  Wat- 
son, treasurer  of  the  said  city  of  Spoltane 
Falls,  now  Spol<ane,  Washington,  did  on  the 
27th  day  of  April,  1891,  at  the  door  of  the 
city-hall  building  in  said  city,  pursuant  to 
notice  thereof  duly  given,  and  the  statutes 
In  such  cases  made  and  provided,  put  up 
and  strllte  off  and  sell  the  said  aforesaid  real 
estate  to  said  second  party,  Louis  Anderson, 
at  public  auction,  for  the  sum  of  six  and 
i»/ioo  (6io/ioo)  dollars,  the  same  being  the 
highest  and  best  bid,  and  the  same  having 
been  twice  before  offered  at  said  time,  and 
there  being  no  other  bid  for  any  parcel  or  lot 
of  such  premises  at  either  of  such  offers,  and 
such  sum  being  the  whole  amount  due  upon 
said  premises,  taxes,  penalties,  and  costs 
for  said  year  1890,  and  which  said  sum  was 
then  and  there  paid  by  the  said  purchaser 
to  said  city  treasurer;  and  whereas,  said 
city  treasurer  did  thereupon  issue  a  certifi- 
cate of  sale  as  required  by  law,  stating 
therein  the  name  of  the  person  to  whom  said 
property  was  assessed  as  aforesaid,  with  a 
description  of  said  real  estate  sold,  as  herein 
described,  the  amount  paid  therefor,  the 
name  of  the  said  purchaser,  that  It  was  sold 
for  the  said  taxes,  giving  the  amount  and 
the  year  of  the  assessment,  as  hereinbefore 
stated,  and  which  certificate  was  signed  by 
said  city  treasurer,  J.  S.  Watson,  after  the 
said  city  treasurer  had  duly  entered  in  the 
proper  book  the  description  of  the  land  so 
sold,  and  the  other  matters  required  therefor 
by  the  city  charter  of  the  said  city,  he  duly 
delivered  said  certificate  of  sale  to  said 
purchaser;  and  whereas,  more  than  three 
years  have  elapsed  since  said  tax  sale,  and 
no  person  has  redeemed  said  premises  with- 
in the  time  allowed  by  law  or  at  all,  nor  has 
offered  to  redeem  the  same  or  any  part 
thereof;  and  whereas,  said  purchaser  has 
returned  said  certificate  to  the  treasurer  of 
the  said  city,  and  has  demanded  and  is  en- 
titled to  a  deed  in  pursuance  of  said  sale  for 
the  said  premises,  and  has  established  to  the 
satisfaction  of  the  treasurer  of  the  said 
city  that  he  Is  entitled  to  a  deed  for  said 
aforesaid  premises:  Now,  therefore,  for  and 
In  consideration  of  the  sum  of  six  and  'Vioo 
(6  ii/ioo)  dollars,  the  amount  of  taxes,  pen- 
alties, interest,  charges,  and  costs,  for  which 
said  premises  were  sold,  the  said  first  party, 
by  virtue  of  the  law  In  such  cases  made 
and  provided,  has  granted,  bargained,  sold, 
and  conveyed,  and  by  these  presents  does 
grant  bargain,  sell,  convey,  and  confirm,  un- 
to said  Louis  Anderson,  party  of  the  second 
part,  his  heirs  and  assigns,  the  tract,  parcel, 
and  piece  of  real  estate  hereinbefore  de- 
scrilied,  together  with  all  and  singular  the 
tenements,  hereditaments,  and  appurtenan- 
ces thereunto  belonging  or  in  any  wise  ap- 
pertaining, and  all  rents.  Issues,  and  profits 
thereof,  and  all  right,  title,  and  interest  as 
well  In  law  as  in  equity  of  the  former  un- 
known owner,  and  of  all  owners  known  and 


unknown,  of,  In,  and  to  the  said  premises,  to 
have  and  to  hold  the  premises  to  the  said  par- 
ty of  the  second  part,  his  heirs  and  assigns, 
forever."  This  deed  was  recorded  in  the 
auditor's  office  of  Spokane  county  on  July  3, 
1895.  The  plaintiff  also  offered  in  e-»-ldence 
in  connection  with  said  tax  deed  a  quitclaim 
deed,  acknowledged  December  27,  1897^  from 
said  Louis  Anderson  to  the  plalntifli,  purport- 
ing to  convey  to  the  plaintiff  the  property 
described  in  said  tax  deed.  Objection  was 
made  by  the  defendant  to  receiving  in  evi- 
dence the  tax  deed  and  the  deed  from  Ander- 
son, and  the  court  excluded  the  same,  to 
which  proper  exceptions  were  taken.  The 
certificate  issued  by  the  treasurer  when  the 
property  was  sold  at  tax  sale  was  never 
filed  for  record  in  the  auditor's  office  of  Spo- 
kane county. 

The  appellant  assigns  as  error  the  refusal 
of  the  court  to  receive  in  evidence  the  tax 
deed  to  Anderson  and  the  deed  from  Ander- 
son to  him.  The  court  excluded  these  deeds 
because  the  tax  certificate  and  tax  deed 
were  not  recorded  as  provided  in  section  5 
of  the  Laws  of  1891,  being  an  act  entitled 
"An  act  to  cure  defective  titles  to  real  es- 
tate, by  providing  for  tlje  collection  of  un- 
paid taxes  and  assessments,  and  by  securing 
record  evidence  In  relation  to  real  estate 
sold  for  taxes  or  assessments,  in  the  offices 
of  county  treasurers  and  auditors."  As  pre- 
liminary to  the  exclusion  of  the  deeds,  the 
court  made  inquiry  whether  the  defendant 
claimed  title  subsequent  to  the  plaintitr,  and 
it  was  ascertained  that  defendant  claimed 
title  under  a  deed  dated  June  7, 1895,  from  P. 
A.  Klein,  as  grantor.  Section  5  of  the  Laws 
of  1891  is  as  follows:  "Purchasers  of  real 
estate  at  tax  sale  prior  to  the  first  day  of 
November,  1891,  shall  have  no  lien  against 
said  real  estate  for  the  amount*  of  their 
payments,  nor  any  title  to  said  land,  as 
against  purchasers  or  incumbrancers  for 
value  and  in  good  faith,  unless  they  shall 
duly  file  their  certificates  of  purchase,  or 
tax  deeds  in  case  the  same  may  have  been  Is- 
sued, for  record  In  the  office  of  the  county 
auditor  on  or  before  the  first  day  of  Novem- 
ber, 1892." 

The  respondent  claims  that  inasmuch  as 
the  appellant  had  not  filed  his  certificate  of 
purchase,  as  required  by  the  act  of  1801,  the 
court  committed  no  error  In  excluding  the 
tax  deed  and  the  deed  from  Anderson.  He 
further  claims  that  the  law  of  1891  was  a 
general  statute  to  secure  record  evidence  in 
relation  to  real  estate  sold  for  taxes,  and  ap- 
plied to  previous  tax  sales  by  cities  as  well 
as  to  sale  of  lands  for  delinquent  state  and 
county  taxes.  Appellant  contends  that  the 
law  of  1891  related  solely  to  sale  of  lands 
for  delinquent  .state  and  county  taxes,  and 
had  no  application  to  sale  of  lands  by  cities 
for  delinquent  city  taxes.  (It  is  an  establish- 
ed rule  in  the  construction  of  statutes  that  a 
subsequent  act  treating  a  subject  In  general 
terms,  and  not  expressly  contradicting  tbt 
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provlsiom  of  a  prior  si)«c]al  statute,  is  not 
to  be  considered  as  intended  to  affect  the 
more  particular  and  specific  provisions  of  tlie 
earlier  act,  unless  it  is  absolutely  necessary 
so  to  construe  it  In  order  to  give  its  words 
any  meaning  at  all.  Black,  Interp.  Laws, 
116.  Under  this  rule  the  appellant  contends 
that  the  act  of  1891  did  not  apply  to  the 
sale  of  lands  for  city  taxes.  Be  that  as  it 
may,  we  do  not  think  this  question  Is  fairly 
raised  on  this  appeal,  and  we  will  not  pass 
upon  It  at  this  time.  The  taxes  for  which 
the  land  in  question  was  sold  were  levied, 
sale  conducted,  and  deed  Issued  under  a  spe- 
cial act  of  the  legislature  of  the  territory 
of  Washiogton  approved  February  1,  1886, 
being  an  act  to  amend  an  act  to  incorporate 
the  city  of  Spokane  Falls.  The  act  in  ques- 
tion provides  for  a  city  assessor,  for  an  an- 
nual assessment  of  real  and  personal  proper- 
ty, and  the  levying  of  a  tax  thereon  for  mu- 
nicipal purposes.  It  was  provided  by  ordi- 
nance within  what  time  taxes  were  to  be 
levied. .  Within  live  days  from  the  expira- 
tion of  the  time  limited  for  paying  taxes  to 
the  city  treasurer,  the  treasurer  was  required 
to  return  the  tax  roll  to  the  council,  distin- 
guishing thereon  the  taxes  paid  and  those 
remaining  unpaid.  A  warrant  having  the 
force  of  an  execution  was  then  issued  to  the 
treasurer,  and  he  was  to  sell  personal  prop- 
erty to  pay  the  taxes.  On  the  first  Monday 
in  March  of  said  year  the  treasurer  was  also 
required  to  make  and  return  to  the  council 
a  delinquent  tax  roll.  The  city  clerk  with- 
in ten  daj's  entered  in  such  tax  roll  ah  or- 
der, under  the  seal  of  the  city,  commanding 
the  treasurer  to  sell,  for  the  payment  of  the 
delinquent  taxes,  the  real  estate  mentioned 
therein.  On  the  fourth  Monday  in  April  of 
such  year,  at  a  place  named  In  the  act,  the 
treasurer  or  his  deputy,  after  certain  notice, 
commenced  to  sell  the  real  estate  mentioned 
In  the  roll,  for  delinquent  taxes.  He  ex- 
ecuted to  the  purchaser  a  certificate  of  pur- 
chase for  the  lands  or  lots  sold  to  him,  stat- 
ing the  amount  paid  therefor,  etc.,  and  It 
was  provided  that  such  certificate  should  be 
prima  facie  evidence  of  the  regularity  of  all 
prior  proceedings.  The  former  owner  or  his 
grantee  might,  yvithin  three  years  from  the 
date  of  the  certificate  of  purchase,  redeem, 
etc.  "Should  no  redemption  be  made  within 
the  period  of  three  years,  the  treasurer  shall, 
on  demand  by  the  purchaser  or  his  assigns, 
and  the  surrender  of  the  certificate,  execute 
to  him  a  deed  for  such  lands  and  lots  there- 
in described.  Such  deed  shall  be  executed 
only  for  the  lands  and  lots  named  In  the 
certificate,  and  after  payment  of  all  subse- 
quent taxes  thereon.  The  deed  shall  be  ex- 
ecuted in  the  name  of  the  city  of  Spokane 
Falls,  and  sliall  recite  In  substance  the  mat- 
ters contained  in  the  certificate,  and  that  do 
redemption  has  been  made  of  the  property 
within  the  time  allowed  by  law.  Such  deed 
sliall  be  signed  and  acknowledged  by  the  city 
treasurer,   as   such,   and   shall   be   recorded 


within  six  months  from  Its  date.  The  deed 
shall  be  prima  facie  evidence  that  the  proi>- 
erty  was  assessed  as  required  by  law;  that 
It  was  equalized  as  required  by  law;  that 
the  taxes  were  not  paid;  that  tlie  property 
was  sold  as  required  by  law;  that  It  was 
not  redeemed,  and  that  the  person  executing 
the  deed  was  the  proper  oflBcer,  and  the  deed 
shall  be  conclusive  evidence  of  the  regular- 
ity of  all  other  proceedings  from  the  assess- 
ment by  the  assessor,  inclusive,  up  to  the  ex- 
ecution of  the  deed."  I^ws  1S85-8C,  p.  320. 
The  tax  deed  was  offered  in  evidence  as  the 
source  of  title  of  the  appellant  back  to  June 
21,  1801.  The  respondent  purchased  the  lot 
from  one  Klein  In  1895.  The  only  objection 
made  in  the  court  below  and  the  only  one 
urged  here  by  the  respondent  Is  that  the  cer- 
tificate of  purchase  was  not  recorded  as  re- 
quired by  the  law  of  1891,  and  therefore 
the  deed  founded  on  that  certificate  was  not 
admissible.  Conceding  that  the  law  of  ISO! 
is  as  claimed  by  respondent,  he  is  not  In  a 
position  in  this  case  to  avail  himself  of  the 
objection  he  makes.  It  will  be  observed  tliat 
the  act  of  1891  applies  only  to  purchasers  or 
incumbrancers  for  value  and  in  good  faith. 
Against  evei7  one  else,  Including  the  original 
owner,  the  certificate  and  deed,  whether  re- 
corded or  not,  are  prima  facie  evidence.  The 
plaintiff  does  not  plead  that  he  is  a  purohnser 
for  value  and  in  good  faith.  If  he  had  so 
pleaded,  he  could  show  these  facts  to  over- 
come the  title  resting  on  the  tax  deed.  But 
the  tax  deed  was  admissible  In  evidence  as 
prima  facie  proof  of  the  title  of  the  apix'l- 
lant  Ward  v.  Huggins,  7  Wash.  617,  32  Pac. 
740,  1015,  36  Pac.  285.  If  section  5  of  the 
law  of  1801  bears  the  construction  contended 
for  by  the  respondent,  this  deed  might  be 
overcome  and  its  effect  destroyed,  but  that 
could  be  done  only  by  the  respondent  show- 
ing affirmatively  that  he  was  a  p'urehaser 
for  value  and  in  good  faith.  Tlint  would  be 
a  question  of  fact  for  the  Jury.  By  "good 
faith,"  as  Judicially  interpreted,  is  meaut  a 
purchase  made  not  merely  for  a  considera- 
tion, but  also  without  notice  to  the  purchas- 
er of  an  adverse  claim  to  the  property  by 
others;  for  "the  taking  an  estate  after  notice 
of  a  prior  right  makes  one  a  mala  fide  pur- 
chaser." Kcllar  V.  Stanley,  80  Ky.  240,  5  S. 
W.  477;  Mendenhall  v.  Kratz,  14  Wash.  453. 
44  Pac.  872.  The  testimony  of  the  defend- 
ant shows  that  he  paid  a  valuable  consid- 
eration for  the  property  to  one  Klein.  Noth- 
ing is  shown  as  to  Klein's  title.  The  only 
evidence  of  title  the  respondent  offers  Is  a 
deed  from  Klein  to  himself  dated  June  7, 
1895,  and  that  he  was  in  possession  when 
he  purchased.  He  does  not  show  any  pos- 
session by  Klein,  or  how  long  he  was  In  pos- 
session. He  says  he  relied  upon  an  ab- 
stract of  title  when  purchasing  from  Klein. 
The  abstract  was  not  introduced  or  offered  in 
evidence.  He  further  says  he  did  not  ex- 
amine as  to  the  taxes,  but  relied  upon  tho 
statement  of  a  gentleman  he  paid  for  that 
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purpose.  This  evidence,  even  If  he  had  plead- 
ed that  he  was  a  purchaser  for  value  and  In 
good  faith,  falls  far  short  of  showing  that 
the  respondent  had  any  title  to  the  property 
or  that  he  was  a  purchaser  in  good  faith. 
If  the  respondent  desired  to  contest  the  reg- 
ularity of  the  tax  proceeding,  he  should  have 
pleaded  the  irregularity.  The  burden  of 
proving  the  same  is  cast  upon  him.  Ward 
V.  Huggins,  supra.  The  court  erred  in  re- 
cusing to  receive  in  evidence  the  deed  from 
Anderson  to  appellant  and  the  tax  deed  to 
Anderson;  and,  under  the  state  of  the  plead- 
ings, the  court  erred  In  holding  that  the  law 
of  1891  applied  to  lands  sold  by  municipal 
corporations  for  delinquent  taxes.  As  we 
have  before  Indicated,  the  court  reserves  the 
determination  of  the  question  whether  this 
act  applies  In  any  such  event  The  court 
erred  in  refusing  to  permit  the  jury  to  con- 
sider the  deeds  offered  in  evidence  by  the  ap- 
l)ellaut,  and  in  ihstrucling  the  jury  to  find 
from  a  fair  preponderance  of  the  evidence 
who  was  the  owner  of  the  land  described  in 
the  complaint  It  erred,  also,  in  not  holding 
that  the  respondent  must  prove  a  title  para- 
mount to  the  tax  title  of  appellant  The 
Judgment  of  the  court  below  Is  therefore  re- 
versed, and  this  cause  Is  remanded  for  a 
new  trial,  with  leave  to  respondent  to  amend 
his  answer  generally.  If  he  so  elects;  the  ap- 
pellant to  recover  his  costs  on  appeal. 

DUNBAR,  C.  J.,  and  REAVIS  and  FUL- 
LERTON,  JJ,  concur. 


(23  Wasb.  723) 

MITCHELL  et  nx.  v.  MATHESON  et  ux. 

(Supreme  Court  of  Washington.    Jan.  7,  1001.) 

IjAndix)rd  and  tenant— failure  to  sur- 
render—action FOR  DAMAGES  — WAIVBR 
OF  NOTICE  TO  QUIT— SPECIAL  AND  GENERAL 
VERDItrr— EFFECT  OF  INCONSISTENCY— SPE- 
CIAL FINDING— MATERIALITY— ANSWER  TO 
INTERROGATORIES— CONCLUSIVENESS. 

1.  In  an  action  begun  October  16,  1869,  for 
failure  to  surrender  the  premiseB,  based  on  a 
notice  to  do  so  within  30  days  from  July  2(i, 
1809,  "or  as  soon  thereafter  as  you  have  com- 
pleted the  harvesting  of  your  crop,"  a  special 
tinding  that  plaintiff  was  entitled  to  possession 
on  November  1,  1899,  is  material,  under  the 
notice,  to  determine  when  lessee  had  completed 
harvesting,  which  the  jury  found  was  on  Octo- 
ber 31,  1899,  and  to  show  action  prematurely 
brought. 

2.  Where  a  question  is  submitted  to  the  jury, 
the  party  submitting  it  is  bound  by  the  answer 
in  so  far  as  it  affects  the  general  verdict  in  his 
favor. 

3.  Special  findings  control  a  general  verdict 
if  inconsistent  with  it. 

4.  In  an  action  by  a  lessor's  assignee  against 
the  lessee  for  failure  to  surrender,  it  appeared 
that  prior  thereto  lessor,  pursuant  to  the  lease 
on  a  sale  of  the  premises,  gave  lessee  notice 
to  surrender  within  30  days  from  July  26,  1899, 
"or  as  soon  thereafter  aa  you  have  completed 
harvesting  your  crop,"  and  that  subsequent 
thereto,  and  prior  to  the  action,  plaintiff's  at- 
torneys wrote  lessee  that  the  premises  had  been 
sold  to  plaintiff,  and  that  they  had  been  retain- 
ed to  secure  defendant's  removal;  that  they 
imderstood  he  had  30  days  to  vacate  after  no- 
■tice  of  sale;    that  this  had  been  served  and 


received,  and  In  reply  defendant  wrote  that 
he  did  not  wish  to  enter  into  a  lawsuit;  that 
he  understood  that  he  had  rented' the  place  for 
a  year,  and  that  it  they  intended  to  force  bim 
off,  then  the  sooner  they  started  their  action 
the  better  it  would  suit  him.  Held,  that  he 
did  not  thereby  waive  the  notice  required  to  be 
given  under  the  lease,  or  the  notice  that  was 
actually  given  and  recognized  in  the  letter  of 
plaintiff's  attorneys. 

Appeal  from  superior  court  Lincoln  coun- 
ty; a  H.  Neal,  Judge. 

Action  by  W.  G.  and  L.  A.  Mitchell,  hus- 
band and  wife,  against  Dan  W.  and  Uarj 
Matheson,  husband  and  wife.  There  was  a 
verdict  for  plaintllfs.  and  from  an  order 
granting  a  new  trial  they  appeal.    Affirmed. 

Myers  &  Warren,  for  appellants.  Martin 
&  Grant  for  respondents. 

WHITE,  J.  This  Is  an  appeal  from  an  or- 
der granting  a  new  trial.  The  action  was  l)e- 
gun  to  recover  possession  of  certain  real 
property  and  for  damages.  At  the  trial  it 
was  stipulated  that  respondents  had  yielded 
possession  of  the  premises,  and  the  damages 
was  the  only  issue.  The  respondents  were 
lessees  In  possession  under  a  lease  providing 
for  vacation  of  the  premises  in  case  of  a  sale 
thereof.  The  appellants  were  purchasers  of 
the  premises  and  assignees  of  the  lease.  The 
Jury  signed  special  findings  and  a  general  ver- 
dict for  appellants  for  $100.  The  lower  court 
granted  a  new  trial  solely  upon  the  grotmd 
of  conflict  between  the  general  and  special 
verdicts;  the  order  of  the  court  t>elng  as  fol- 
lows: "Wherefore  It  is  hereby  ordered,  ad- 
judged, and  decreed  that  the  verdict  of  the 
Jury  In  the  above-entitled  cause  be,  and  the 
same  Is  hereby,  set  aside,  and  the  defendants 
are  hereby  granted  a  new  trial  on  the  grotinda 
that  the  general  and  special  verdicts  of  the 
Jury  are  In  conflict"  The  action  was  com- 
menced In  the  superior  court  of  Lincoln  coun- 
ty on  the  10th  day  of  October.  1899.  It  is  set 
forth  In  the  complaint  that  the  defendants 
entered  Into  possession  of  the  premises  by 
virtue  of  a  written  lease,  the  terms  of  which 
were  partially  set  forth.  There  Is  no  dispute 
as  to  the  terms  of  the  lease.  It  was  in  evi- 
dence. By  its  terms  the  premises  (farm 
lands)  were  leased  from  the  1st  of  March, 
1899,  to  the  Ist  of  March,  1900,  subject  to 
certain  covenants,  one  of  which  was  as  fol- 
lows: "It  Is  especially  provided  hereby  and 
agreed  upon  that  the  said  party  of  the  first 
part  shall  have  the  right  to  sell  this  land,  or 
any  portion  thereof,  at  any  time,  and  In  the 
event  of  any  such  sale  the  said  party  of  the 
second  part  is  to  remove  from  the  premises, 
or  from  any  such  part  thereof  as  may  have 
been  sold,  on  receiving  thirty  (30)  days'  writ- 
ten notice  to  so  remove;  And  It  Is  covenanted 
and  agreed  between  the  said  parties  hereto 
that.  If  such  sale  shall  be  made  prior  to  the 
first  day  of  May,  1899.  then,  and  in  that 
event  the  said  party  of  the  second  part  is  to 
be  paid  for  all  land  plowed  for  the  purpose 
of  being  cropped  at'  the  rate  of  $1.00  i»er 
acre,  and  also  to  be  paid  for  such  grain  or 
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other  seed  as  he  shall  have  sown  upon  such 
plowed  land  at  the  market  value  of  such  seed 
at  the  time  the  same  was  sown;  and  he 
shall  b«  paid  for  the  labor  of  seeding  the  same 
at  the  rates  customary  In  the  district  for 
such  work.    And  for  all  land  plowed  for  the 

purpose  of  being  summer-fallowed  ^ per 

acre  shall  be  paid  in  addition  for  each  time 
said  summer-fallowed  land  has  been  cultivat- 
ed after  being  plowed.  And,  should  such  sale 
of  land  take  place  after  the  first  day  of  May, 
1899,  then,  and  In  that  event,  said  party  of 
the  second  part  shall  have  the  right  *o  him- 
self and  his  heirs  to  harvest  the  crop  on  the 
conditions  above  set  forth;  but  in  any  and 
all  events  the  crop  grown  upon  this  land  is 
the  property  of  the  party  of  the  first  part, 
its  successors  and  assigns,  until  the  said  ren- 
tal share  thereof  has  been  delivered  over  as 
hereinbefore  provided,  anything  in  this  agree- 
ment to  the  contrary  notwithstanding."  The 
complaint  further  alleged:  "(5)  That  on  or 
about  the  10th  day  of  July,  1809,  the  said 
United  Trust,  Limited,  a  corporation,  sold  all 
of  the  above-described  land  to  the  plaintiff  W. 
O.  Mitchell,  who  Is  now,  and  ever  since  said 
time  has  been,  the  owner  and  entitled  to  the 
possession  of  said  premises.  (G)  That  a  few 
days  after  said  sale,  and  on,  to  wit,  the  20th 
day  of  July,  1899,  the  said  United  Trust, 
Limited,  a  corporation,  served  written  notice 
upon  said  Dan  W.  Matheson  that  said  land 
and  premises  bad  been  sold,  and  said  notice 
required  said  Matheson  to  remove  from  said 
premises  within  30  days  after  the  service  of 
said  notice,  as  provided  In  the  lease  afore- 
said;   and  said  notice  was  duly  received  by 

said  Matheson  on  or  about  the day  of 

July,  1899,  and  before  the  27th  day  of  said 
month.  (7)  That  after  the  sale  of  said  prem- 
ises to  plaintiff,  and  on,  to  wit,  the  8th  day 
of  September,  1809,  said  United  Trust,  Lim- 
ited, a  corporation,  the  lessor  in  the  lease 
aforesaid,  for  a  valuable  consideration,  duly 
sold,  assigned,  transferred,  and  delivered  said 
lease  and  all  its  right,  title,  and  interest 
therein  to  the  plaintiff,  who  thereupon  be- 
came, ever  since  has  been,  and  now  is,  the 
owner  thereof.  (8)  That  thereafter,  to  wit, 
on  the  13th  day  of  September,  1899,  this 
tdalntlff  demanded  of  defendant  that  he  de- 
liver possession  of  said  premises  to  plaintiff, 
which  demand  was  in  writing,  and  was  re- 
ceived by  said  Matheson;  but  said  Matheson 
refused  so  to  do,  and  notified  plaintiff  that  he 
would  not  deliver  possession  thereof,  but  that 
he  would  hold  said  premises  until  the  first 
day  of  March,  1900.  (9)  That  the  term  for 
which  said  premises  were  demised  as  afore- 
said, according  to  the  lease,  has  terminated, 
and  that  said  defendants  hold  over  and  con-- 
tinue  Id  possession  of  said  demised  prem- 
ises without  the  permission  of  plaintiff,  and 
contrary  to  the  terms  of  said  lease;  and  be- 
fore the  commencement  of  this  action  said 
Matheson  had  fully  completed  his  harvesting 
and  threshing  on  said  premises.  (10)  That 
more  than  30  days  have  elapsed  since  the 


making  of  the  demands  for  possession  as 
aforesaid,  and  the  defendants  have  refused 
and  neglected,  and  now  refuse,  to  deliver  up 
and  surrender  possession  of  said  premises. 
(11)  That  the  monthly  value  of  the  rents  and 
profits  of  said  premises  Is  the  sum  of  $100." 
These  allegations  are  denied.  Evidence  was 
Introduced  tending  to  show  that  between  the 
26th  and  29th  days  of  Jvdy,  1899,  the  lessor 
notified  the  defendants  In  writing  of  date 
July  20,  1899,  that  it  had  sold  the  land  de- 
scribed In  the  complaint  The  notice  contain- 
ed the  following:  "•  •  •  And  we  have 
now  to  give  you  notice  that  we  require  you 
to  surrender  possession  of  said  premises 
within  thirty  days  from  date,  or  as  soon  there- 
after as  you  have  completed  the  harvesting 
of  your  crop.  This  notice  is  given  you  in  ac- 
cordance with  the  terms  of  your  lease,  and 
we  hope  to  bear  from  you  at  an  early  date 
that  you  have  arranged  to  comply  herewith." 
On  September  13,  1899,  Myers  &  Warren,  at- 
torneys for  the  plaintiffs,  wrote  to  defendants 
as  follows:  "Dear  Sir:  The  farm  which  you 
have  leased  and  are  now  occupying  has  been 
sold  to  Mr.  Mitchell,  and  the  lease  assigned 
to  him.  We  have  been  retained  to  secure 
your  removal  from  the  premises.  We  under- 
stand you  have  30  days  to  vacate  aftervnotice 
that  the  place  has-been  sold,  which  notice  we 
understand  has  been  served,  and  received  by 
you.  We  do  not  desire  any  'litigation  over 
this  matter  unless  necessary,  and  hope  you 
will  vacate  the  premises  without  any  trouble. 
We  write  you  that  you  may  have  an  oppor- 
tunity to  know  and  understand  the  condition 
of  the  matter  before  action  Is  begun.  We 
send  this  by  register,  that  we  may  be  assured 
of  its  reception  by  you."  On  September  19, 
1800,  Mr.  Matheson  replied  to  this  letter  as 
follows:  "Dear  Sir:  I  am  Just  In  receipt  of 
your  letter  stating  that  you  are  retained  to  se- 
cure the  removal  of  me  from  the  place  that 
I  am  living  on.  Kow,  I  do  not  wish  to  enter 
into  a  lawsuit;  but  it  seems  that  I  am  to  be 
forced  into  one,  or  else  give  up  what  justly 
and  honestly  belongs  to  me.  My  under- 
standing when  I  rented  this  place  was  that 
I  leased  it  for  one  year,  and  that  is  my  un- 
derstanding yet.  So,  If  your  intention  Is  to 
force  me  off  this  fall,  the  sooner  you  start 
your  action  the  better  It  will  suit  me."  It 
will  be  observed  that  these  letters  refer  to 
the  notice  given  by  the  lessor,  and  the  notice 
given  by  the  lessor  required  the  defendants 
to  surrender  the  premises  within  30  days  from 
July  26,  1800,  "or  as  soon  thereafter  as  you 
have  completed  the  harvesting  of  your  crop," 
leave  being  given  to  the  defendants  by  this 
notice  to  remain  In  possession  of  the  prem- 
ises until  the  crop  was  harvested.  Under  the 
terms  of  the  lease  the  lessor  was  Interested 
in  the  crop,  and  the  lessee  was  to  care  for 
that  Interest.  One  of  the  material  questions, 
then,  was,  when  was  the  crop  harvested? 
The  lease,  according  to  the  allegations  of  the 
complaint,  was  assigned  to  the  appellants  on 
September  8,  1809,  and  the  appellants,  there- 
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fore,  stand  In  the  same  position  In  reference  to 
respondents  as  did  tlie  corporation  lessor  prior 
to  tbe  assignment  of  the  lease.  When  the  ease 
was  submitted  to  the  jury,  the  plaintiff  asked 
the  court  to  submit  the  following  Interroga- 
tories, which  request  was  granted :  "Was  the 
plaintiff  entitled  to  the  possession  of  the  land 
In  dispute  prior  to  March  1,  1900,  and,  If  so, 
when?"  "What  was  the  rental  value  of  the 
premises  in  dispute  from  the  time  plaintiff 
was  entitled  to  possession  of  the  same  until 
March  1,  1000?"  To  the  first  question  the 
Jury  answered,  "November  1,  1899;"  to  the 
second  question,  "One  hundred  dollars."  The 
defendants  also  asked  the  court  to  submit 
certain  questions,  and  this  request  was  grant- 
ed. The  questions  so  submitted,  with  the 
Jury's  answers,  were  as  follows:  "At  what 
time,  if  at  all,  was  the  30-days  notice  in  writ- 
ing mentioned  in  the  lease  given  by  plaintiff 
to  the  defendants,  or  either  of  them?  An- 
swer. September  19,  1899."  "On  what  day 
did  defendant  finish  harvesting  his  crop  rais- 
ed on  the  land  in  question  during  the  year 
1899?  Answer.  October  31,  1899.""  "What  is 
the  date  of  the  sale,  If  sale  was  made  of  the 
premises  In  question,  to  this  plaintiff?  An- 
swer. September  1,  1899."  "Who  are  the 
owners  of  the  premises  in  xjuestion  now,  and 
who  owned  it  at  the  date  of  the  commence- 
ment of  this  action?  Answer.  W.  G.  Mitch- 
ell." "When  did  the  lease  mentioned  In  the 
complaint  expire?  Answer.  October  31, 
1899."  "When  was  the  conveyance  from  the 
United  Trust  Company  to  the  plaintiff  de- 
livered to  this  plaintiff,  If  at  all?  Answer. 
September  1,  1899."  "At  what  time  during 
the  year  1899  was  plaintiff  first  entitled  to 
the  possession  of  the  premises  mentioned  In 
the  complaint?  Answer.  November  1,  1899." 
The  appellants  contend  that  the  finding  that 
plaintiff  was  entitled  to  possession  on  Novem- 
ber 1,  1899,  Is  Immaterial,  and  a  mere  con- 
clusion of  law.  We  think  it  became  material 
under  the  notice  to  surrender  the  premises, 
to  determine  when  the  respondents  had  com- 
pleted harvesting  their  crop.  The  Jury  found 
that  that  was  on  the  31st  day  of  October, 
1899,  and  from  that  fact  found  that  the  plain- 
tiff was  entitled  to  possession  on  November 
1,  1S99.  These  findings  arc  not  conclusions 
of  law,  but  are  facts  deduclble  from  the  evi- 
dence. The  appellants  submitted  the  inter- 
rogatory which  drew  forth  the  answer,  "No- 
vember 1,  1899,"  and  the  establishment  of 
the  right  of  possession  of  the  appellants  was 
one  of  the  principal  questions  in  issue.  The 
appellants  having  submitted  this  question  to 
the  Jury,  it  must  have  been  submitted  upon 
the  supposition -that  there  was  testimony  up- 
on the  subject,  and  the  appellants  are  bound 
by  the  answer.  Dixon  v.  Bausman,  17  Wash. 
304,  49  Pac.  540.  Special  findings  control  a 
general  verdict  when  the.v  are  inconsistent 
with  it.  Silsby  v.  Frost,  3  Wash.  T.  388,  17 
Pac.  887.  This  action  was  commenced  on  Oc- 
tober 16,  1899.  According  to  the  special  find- 
ings of  the  Jury,  the  appellants  were  not  en- 


titled to  possession  of  the  premises  until  No- 
vember 1,  1899.  The  action  was  prematurely 
brought  under  this  finding.  The  letter  of  the 
defendant  Matheson  to  the  attorney  of  the 
plaintiff,  dated  Septepjber  19,  1899.  did  not 
waive  the  notice  reqtilred  to  be  given  under 
the  lease,  or  the  notice  that  was  actually  giv- 
en and  recognized  by  the  appellants  In  the 
letter  of  their  attorneys  of  date  September 
13,  1899.  There  was  no  abuse  of  discretion 
In  setting  aside  the  verdict  and  granting  a 
new  trial.  The  Judgment  and  order  of  the 
court  below  In  granting  a  new  trial  is  there- 
fore afiRrmed. 

DUNBAR,  C.  J.,  and  REAVIS,  FULLER- 
TON,  and  ANDERS,  JJ.,  concur. 


(23  AYash.  €T»> 
WHEELER  V.  F.  A.  BUCK  &  CO. 
(Supreme  Court  of  Washington.    Jan.  3,  1901.) 

SALES  —  BROKERS  —  WITNESSBS  —  WRITTEN 
STATEMENTS  —  EXPUANATIO.V  THEREOF  — 
REASONABLE  COMMISSIONS  —  PROFITS— EVI- 
DENCE^RELEVANCY. 

1.  Where  plaintiff,  in  an  action  to  recover 
commissions  for  the  sale  of  goods,  introdncfd 
a  paper,  signed  by  the  buyers,  certifying  that 
plaintiff  took  them  to  the  sellers,  from  whom 
they  purchased  the  goods,  it  was  error  to  at- 
tempt to  impeach  the  testimony  of  one  of  tie 
buyers  by  introducing  such  ^aper  to  contradict 
him,  and  then  preventing  him  from  explaining 
his  motives  and  the  circumstances  of  signing 
the  paper,  since  the  paper  was  not  a  contract, 
but  a  mere  statement,  made  outside  of  court, 
by  persons  who  were  not  parties  to  the  suit. 

2.  In  an  action  to  recover  commissions,  de- 
fendant offered  to  prove  by  a  witness  that  the 
purchase  of  the  goods  by  the  witness  was  en- 
tirely unconnected  with  any  act  of  plaintiff. 
Held,  that  the  refusal  of  such  offer  was  error, 
since  such  evidence  would  tend  to  show  the 
improbability  that  the  sale  for  which  commia- 
sions  were  claimed  was  made  by  plaintiff. 

3.  Plaintiff  sought  to  recover  commissions 
under  a  contract  with  defendant.  Defendant 
denied  making  the  contract,  but  admitted  that 
plaintiff  had  sold  some  goods  for  it,  for  which 
It  owed  him  a  reasonable  commission.  HeUl, 
that  testimony  as  to  defendant's  profits  on  such 
sales  was  relevant  on  the  issue  of  what  were 
reasonable  commissions  for  the  sales  made, 
and  hence  admissible. 

4.  Where  plaintiff  alleged  a  contract  for  com- 
missions and  sales  made  thereunder,  and  de- 
fendant denied  the  contract,  but  admitted  some 
of  the  sales,  and  that  it  was  indebted  to  plain- 
tiff In  a  reasonable  sum  for  commissions  there- 
on, an  instruction  that,  if  the  jury  did  not  find 
that  there  was  a  contract,  then  they  should 
award  plaintiff  reasonable  commissions,  was 
proper,  such  issue  being  raised  by  defendant. 

Appeal  from  superior  court.  King  county; 
E.  D.  Benson,  Judge. 

Action  by  J.  0.  Wheeler  against  F.  A.  Buck 
&  Co.,  a  corporation.  From  a  Judgment  for 
plaintiff,  defendant  appeals.     Reversed. 

Preston,  Carr  &  Oilman,  for  appellant. 
Upton,  Arthur  &  Wheeler,  for  respondent. 

WHITE,  J.  This  action  was  brought  by 
the  respondent  to  recover  from  the  apiiellaut 
the  sum  of  $250.05,  with  Interest  at  the  legal 
rate  from  September  9,  18.99,  for  services 
alleged  to  have  been  rendered  by  the  re- 
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spondent  to  the  appellant  In  procuring  the 
tira>  of  Schmltz  &  Anderson  to  purchase 
from  the  appellant  a  bill  of  goods;  the  appel- 
lant, being  a  wholesale  liquor  merchant,  do- 
ing business  in  the  city  of  Seattle.  The 
complaint  alleged  the  employment  by  the  ap- 
pellant of  the  respondent  to  act  as  agent  in 
procuring  Schmitz  &  Anderson  to  purchase 
the  bill  of  goods  upon  an  agreed  commission 
of  10  per  cent  of  the  selling  price  of  all 
liquors  In  the  bill  except  alcohol  and  cham- 
pagne, and  5  per  cent,  of  the  selling  price  of 
alcohol,  champagne,  and  other  goods;  that 
In  pursuance  of  that  employment  he  procured 
Schmitz  &  Anderson  to  purchase  the  goods; 
that  the  compensation  agreed  upon  amounted 
to  $306.05,  of  which  he  had  been  paid  $50. 
The  answer  denied  the  employment,  but  ad- 
mitted that  the  respondent  procured  the  sale 
of  a  portion  of  the  goods,  to  wit,  $1,934.11 
out  of  $3,801.11,  and  that  he  was  entitled 
to  a  reasonable  commission,  not  greater  than 
the  sum  of  $100,  therefor.  The  case  was 
tried  brfore  a  jury,  who  returned  a  verdict 
In  favor  of  the  respondent  for  the  full 
amount  of  his  demand.  A  motion  for  a  new 
trial  was  interi>osed  on  the  following,  among 
other,  grounds:  Excessive  damages;  error 
In  the  assessment  of  the  amount  of  the  recov- 
ery, in  that  the  same  is  too  large;  lnsu£9- 
clency  of  the  evidence  to  Justify  .the  verdict; 
that  the  verdict  is  against  law;  and  error 
In  law  occurring  at  the  trial,  and  excepted 
to  at  the  time.  The  motion  for  new  trial 
was  denied,  and  judgment  entered  upon  the 
verdict,  from  which  judgment  this  appeal  is 
prosecuted. 

The  respondent  testified  to  the  agreement 
as  alleged  in  the  complaint,  and  that  he  pro- 
cured Schmitz  &  Anderson  to  purchase  the 
goods  from  tlie  appellant  His  testimony  as 
to  the  making  of  the  contract  was  corrobo- 
rated by  one  Richardson.  Appellant's  man- 
ager. Buck,  with  whom  the  respondent  testi- 
fied be  made  the  contract,  testified  in  rela- 
tion thereto  that  respondent  came  to  the 
store  of  the  appellant  on  the  4th  of  Septem- 
ber, 1899,  and  said  that  there  were  a  couple 
of  persons  in  town  going  to  buy  three  or 
four  thousand  dollars  worth  of  goods,  and 
said.  "If  I  bring  them  down,  will  you  give 
me  a  commission?"  and  he  (Buck)  said, 
"Yes."  He  further  testified  that  nothing  was 
said  as  to  the  amount  of  the  commission; 
that  the  two  persons  were  mentioned  as 
Schmitz  and  Anderson.  The  testimony  of 
Anderson  was  to  the  effect  that  the  respond- 
ent solicited  him  to  buy  from  appellant  be- 
fore he  knew  Mr.  Schmitz,  and  before  the 
partnership  of  Schmitz  &  Anderson  was 
formed,  but  that  he  Informed  respondent 
that  be  thought  he  would  buy  from  Mr. 
Goldstein,  but  that  he  had  not  determined 
yet;  that  after  the  partnership  was  formed 
be  left  the  buying  to  Mr.  Schmitz.  The 
partnership  between  Schmitz  and  Anderson 
was  formed  on  September  8,  1800.  It  ap- 
j)eared  from  the  evidence  that  Schmitz  or^ 


dered  from  Buck  &  Co.  a  bill  of  goods 
amounting  to  about  $2,000,  and  afterwards 
formed  a  partnership  with  Anderson,  and 
then  increased  the  original  order  until  it 
amounted  (Including  bills  bought  from  other 
merchants,  to  wit,  Schwabacher  Bros.  &  Co., 
Incorporated,  Schwabacher  Hardware  Com- 
pany, Harrison  &  Treat,  and  JE(ainier  Beer 
Ciompany,  and  Included  in  appellant's^  bill)  to 
$3,891.11.  Respondent  testified  that  prior  to 
the  giving  of  the  first  order  by  Schmitz,  he 
had  been  introduced  to  Schmitz,  and  bad 
suggested  to  blm  that  he  buy  his  bill  of 
goods  from  Buck  &  Co.  This  was  denied 
by  Schmitz,  who  testified  that  he  did  not 
meet  the  respondent  until  after  he  bad  given 
the  $2,000  order  to  appellant  and  by  Buck, 
who  testified  that  the  respondent  came  into 
the  store  while  Schmitz  was  ordering  the 
goods,  and  he  (Buck)  then  and  there  Intro- 
duced Schmitz  to  the  respondent,  they  not 
having  previously  met  The  respondent  a 
short  time  previous  to  the  formation  of  the 
partnership,  had  urged  Anderson  to  form  a 
partnership  with  Schmitz.  After  the  part- 
nership was  formed,  respondent  solicited  An- 
derson to  have  the  firm  buy  their  bill  from 
appellant  but  Anderson  answered  that 
Schmitz  would  do  all  the  buying  in  that  line 
for  the  firm,  and  the  uncontradicted  testi- 
mony Is  that  Schmitz  did  do  the  buying  by 
doubling  up  the  bill  which  he  testified  he 
had  ordered  from  appellant  before  he  form- 
ed a  partnership  with  Anderson,  and  before 
he  knew  the  respondent  Because  of  these 
facts,  appellant  conceded  that  respondent 
was  entitled  to  a  commission  upon  the  in- 
crease In  the  order  made  after  the  partner- 
ship was  formed,  designating  them  in  its 
answer  as  the  goods  bought  by  Anderson  as 
distlngnished  from  those  bought  by  Schmitz. 
Mr.  Schmitz  testified  positively  that  at  the 
time  he  gave  the  $2,000  order  he  did  not 
know  the  respondent,  and  that  the  respond- 
ent had  nothing  to  do  with  procuring  either 
that  order  or  the  increased  order.  He  fur- 
ther testified  that  the  $2,000  order  for  him- 
self was  given  several  days  before  he  form- 
ed a  partnership  with  Mr.  Anderson,  and 
that  while  giving  the  order  the  respondent 
came  into  the  appellant's  place  of  business, 
and  he  was  there  Introduced  to  him  for  the 
first  time.  The  final  order  was  given  on  the 
9th  of  September,  1899.  During  the  cross- 
examination  of  Mr.  Schmitz,  a  paper  writing 
to  the  following  effect  was  produced  by  the 
respondent  and  designated  "Exhibit  (3": 
"Seattle,  Wash.,  Sept  12th,  1899.  This  is  to 
certify  that  we  purchased  our  goods  from 
F.  A.  Buck  &  Co.  It  was  through  Mr.  B. 
Chllberg  that  we  were  introduced  to  Mr.  J. 
0.  Wheeler,  who  hi  turn  took  us  to  the 
above  firm.  H.  P.  Anderson.  A.  F.  Schmitz. 
Witnesses:  W.  T.  Moore.  F.  DImmock." 
The  respondent  testified  that  Mr.  E.  Chll- 
berg, mentioned  in  Exhibit  O,  was  the  per- 
son who  introduced  him  to  Anderson,  and 
made  known  to  him  that  Anderson  contem- 
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plated  going  to  Alaska  with  a  stock  of  liq- 
uors, and  that  he  was  not  Introduced  to  An- 
derson by  Chilberg  until  after  he  bad  made 
his  arrangement  with  the  appellant.  It  was 
also  shown  that  Chilberg  was  a  friend  and 
acquaintance  of  Anderson's.  Anderson  tes- 
tified that  Mr.  Wheeler  had  been  around 
quite  frequently,  and  wanted  him  to  sign  a 
paper  similar  to  E^xhiblt  C,  but  that  be  re- 
fused, and  told  him  if  there  was  any  com- 
mission coming  it  was  to  Mr.  Chilberg;  that 
he  was  the  man  who  was  actually  entitled 
to  it;  that  he  told  Mr.  Chilberg  the  circum- 
stances; that  Mr.  Chilberg  went  home,  and 
wrote  out  Exhibit  C;  that  Anderson  and 
Wheeler  looked  It  over,  and  he  (Anderson) 
signed  it;  that  he  signed  it  through  his  ac- 
quaintanceship with  Chilberg,  supposing 
that  he  would  enable  Mr.  Chilberg  to  get  a 
commission.  On  cross-examination,  he  tes- 
tified as  to  his  reasons  for  signing  it,  and 
the  circumstances  of  the  signing,  and  he 
further  testified  as  to  the  circumstances  and 
conversations  about  signing  It,  and  reasons 
for  Mr.  Schmltz  signing  it.  In  rebuttal,  Mr. 
Chilberg  was  called  as  a  witness  for  respond- 
ent. He  testified  that  Anderson  denied  that 
Wheeler  was  entitled  to  anything,  and  that 
the  writing  was  prepared  with  the  view  tliat, 
if  any  commission  was  paid,  he  (Chilberg) 
should  be  entitled  to  some  of  it  on  account 
of  Introducing  Mr.  Wheeler  to  Mr.  Anderson. 
The  paper  was  signed  on  the  steamship,  in 
the  hurry  of  departure.  No  representative 
of  appellant  was  present  when  it  was  signed, 
and  the  appellant  knew  nothing  about  the 
signing  of  this  paper.  Mr.  Chilberg  and  Mr. 
Moore  both  testified  for  the  respondent  in 
rebuttal  as  to  the  circumstances  of  the  sign- 
ing of  the  paper  by  Mr.  Schmitz.  This  paper 
could  not  have  been  introduced  as  evidence 
against  the  appellant,  and  was  admissible 
only  as  tending  to  contradict  and  impeach 
testimony  of  Schmltz  and  Anderson.  Yet  it 
Is  fair  to  presume  that  It  greatly  controlled 
the  action  of  the  jury.  Upon  cross-examina- 
tion of  the  witness  Schmitz,  counsel  for  the 
respondent  produced  liXhibit  C  aforesaid, 
and  examined  the  witness  In  relation  there- 
to. On  redirect  examination,  counsel  for  ap- 
pellant underto(A  to  inquire  from  the  wit- 
ness as  to  the  circumstances  surrounding  the 
execution  of  the  paper,  and,  after  many  ob- 
jections and  adverse  rulings  by  the  court, 
finally  obtained  a  i)art4al  explanation  of  the 
surrounding  circumstances,  and  then  asked 
the  following  question:  "Did  you  know  at 
the  time  you  signed  that  paper  that  It  con- 
tained anything  relating  to  the  subject  of 
the  instrumentality  through  whom— the  per- 
sons through  whom— you  made  the  purchase 
from  Buck  &  Oo.  Y'  This  question  was  object- 
ed to  by  counsel  for  respondent  as  leading, 
immaterial.  Irrelevant,  and  cross-examination 
of  his  own  witness.  The  objection  was  sus- 
tained. Counsel  for  appellant  then  ques- 
tioned the  witness  as  follows:  "Did  you 
know,  at  the  time  you  signed  that  paper—" 


At  this  point  the  court  uiterrupted,  and  ruled 
that  no  further  question  should  be  asked  the 
witness  upon  that  point,  saying  that  if  it  de- 
sired to  put  any  further  questions  on  any 
other  subject  It  might  do  so;  otherwise,  the 
witness  could  stand  aside.  "Any  further 
questions  in  reference  to  that  paper  the  court 
will  rule  out."  This  action  of  the  court  ap- 
pellant assigns  as  error.  This  signed  state- 
ment was  not  in  the  nature  of  a  contract  in 
writing.  It  was  a  mere  statement  or  dec- 
laration of  the  witness,  made  at  another 
time,  different  from,  and  inconsistent  with, 
that  made  by  him  on  the  witness  stand. 
"Since  such  attempted  impeachment  Is  a  di- 
rect attack  upon  the  testimony  of  the  wit- 
ness, and  may  result  in  serious  consequen- 
ces, it  Is  Important  that  the  practice  should 
be  so  regular  that  the  witness  may  have  full 
opportunity -to  admit,  deny,  or  explain  any 
statement  which  is  thus  assailed."  Jones, 
Bv.  §  818.  Notwithstanding  the  fact  that 
other  witnesses  testified  fully  as  to  the  cir- 
cumstances of  the  signing  of  the  writing  by 
Schmltz,  we  think  Schmitz  himself  should 
have  been  allowed  to  fully  explain  how  he 
came  to  sign,  and  bis  motives  In  signing. 
He  was  the  only  witness  who  could  testify 
as  to  his  reasons  for  signing  such  a  paper. 
We  think  that  the  court  erred  In  restricting 
the  examination  of  the  witness,  and  In  not 
allowing  the  witness  to  explain  at  length  and 
fully  why  be  signed  the  writing,  and  what 
he  Intended  to  accomplish  by  so  doing. 

The  appellant  asked  Schmltz,  during  the 
course  of  his  examination  In  chief,  the  ques- 
tion, "What  was  it  that  took  you  to  Buck  & 
Co.  to  buy  your  goods?"  to  which  the  court 
sustained  an  objectioiL  Thereupon  appellant 
offered  to  prove  by  the  witness  Schmltz  on 
the  stand  what  the  cause  was  that  took  him 
to  Buck  &  Co.  to  buy;  that  it  was  entirely 
disconnected  with  the  respondent;  that  the 
respondent  had  nothing  to  do  with  It  This 
offer  the  court  refused,  over  respondent's  ob- 
jection. This  is  assigned  as  error.  We  think 
this  was  a  proper  question.  THe  witness 
should  liave  been  allowed  to  show  the  cir- 
cumstances that  caused  him  to  go  to  appel- 
lant to  buy  his  goods,  as  rendering  Improba- 
ble the  testimony  of  the  respondent.  For  in- 
stance, that  he  had  dealt  with  Budc  &  Co. 
before,  or  that  some  one  else  procured  him  to 
go  there,  or  any  circumstance  showing  that  It 
was  improbable  that  It  was  through  the  so- 
licitation of  the  respondent  Such  testimony 
is  not  positive  In  its  character,  but  it  is  ad- 
missible, and  the  weight  of  it  Is  for  the  jury. 
Jones.  Ev.  §  901;  Insurance  Co.  v.  Weide,  11 
Wall.  440,  20  L.  Ed.  197. 

The  appellant's  answer  admitted  that  the 
respondent  procured  Anderson  to  purchase 
$1,934.11  worth  of  merchandise  from  appel- 
lant but  denies  that  It  was  on  the  contract 
alleged  by  respondent  And  the  appellant 
admits  that  the  respondent  by  reason  there- 
of became  entitled  to  receive  from  the  appe- 
lant $100  and  no  more.    Appellant  further 
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pleads  that  on  account  of  such  services  It 
has  paid  the  respondent  $50.  In  effect,  the 
appellant  pleaded  a  contract  of  qoantum 
meruit  between  it  and  the  respondent  for 
respondent's  services  in  procuring  Anderson 
as  a  purchase-.  The  court  accepted  this  the- 
ory, and  Instructed  the  jury  as  follows:  "If 
you  belieye  from  a  preponderance  of  the  evi- 
dence that  the  rate  of  commission— the  rates 
of  commission-^were  fixed  by  the  parties  In 
tb^r  conversation  on  September  4th,  then 
you  will  compute  the  amount  due  plaintiff  on 
tbe  basis  of  the  commissions  so  agreed  upon. 
If  you  do  not  believe  from  the  evidence  that 
the  parties  in  fact  fixed  the  rates  of  com- 
mission, then  you  will  determine  from  the 
evidence  what '  rate  of  commission  was  a 
reasonable  one  on  tbe  date  of  the  sale,  and  in 
tbat  event  you  will  compute  the  amount  due 
plaintiff  at  such  reasonable  rate  of  commis- 
sion." Portions  of  the  bill  of  goods  going  to 
make  up  the  total  of  $3,881.11  were  pur- 
chased by  Schinltz  &  Anderson  from  other 
merchants,  and  were  billed  to  Buck  &  Co., 
and  by  them  to  Scbmitz  &  Anderson.  Appel- 
lant offered  to  prove,  as  bearing  upon  the 
question  of  fact  as  to  whether  there  was  an 
agreement  to  pay  5  per  cent  commission  on 
these  goods,  that  the  commission  allowed  by 
the  other  merchants  to  Buck  &  Co.  was  less 
than  5  per  cent  The  court  excluded  the  evi- 
dence upon  respondent's  objection.  In  the 
exclusion  of  ttiis  evidence  error  is  assigned. 
As  bearing  on  the  same  question,  appellant 
sought  to  prove  the  profit  of  Buck  &  Co. 
upon  the  entire  transaction.  The  court  ex- 
cluded the  evidence,  and  error  is  assigned 
for  this.  The  witness  Buck  testified  that  one 
of  the  items  of  the  bill  (alcohol)  would  bear 
no  commission  whatever,  in  answer  to  an 
inquiry  as  to  what  was  the  reasonable  com- 
mission on  that  item.  The  answer  of  the 
witness  to  the  inquiry,  "Why?"  was  excluded 
by  the  court,  which  action  is  assigned  as  er- 
ror. As  to  another  Item  of  the  bill  (beer)  re- 
siwndent  asked  the  witness  Buck  what  was 
the  reasonable  commission.  He  answered: 
"'So  commission;  spot  cash.  They  had  gone 
to  the  brewery,  and  had  the  lowest  spot  cash 
price."  This  answer  was  stricken  out  by 
the  court,  on  motion  of  counsel  for  respond- 
ent Brror  is  assigned  for  this.  As  to  an- 
other item  of  'the  bill,  to  wit,  the  hardware 
bought  from  the  SchT^abacher  Hardware 
Company,  the  witness  Buck  was  asked  by 
appellant's  counsel  whether  appellant  had 
any  Interest  or  profit  in  that  item.  His  an- 
swer was  excluded  by  the  court,  and  error 
Is  assigned  for  so  doing.  The  same  assign- 
ment of  error  is  made  to  cover  the  same  ques- 
tion relating  to  the  Harrison  &  Treat  item, 
and  the  reasonable  commission  upon  tbe  item 
of  champagne.  We  will  consider  all  these  as- 
signments together. 

The  appellant,  by  his  pleadings,  denied  the 
special  agreement  alleged  by  resimndent,  and 
Mr.  Buck,  tlie  manager,  with  whom  the  re- 
spondent testified  he  made  tbe  contract,  de- 


nied in  his  testimony  that  any  agreement  was 
made  for  special  commissions,  and  the  ap- 
pellant by  its  pleadings  says  that  there  was 
no  agreement  to  pay  any  commissions  save 
reasonable  ones,  and  that  the  services  ren- 
dered by  the  Tesi>ondent  were  reasonably 
worth  $100,  and  no  more.  We  think  the 
testimony  was  relevant,  as  bearing  upon  the 
probabilities  of  the  alleged  contract  Was  it 
reasonable  to  suppose  that  the  appellant  who 
was  a  merchant  carrying  on  his  ordinary 
business,  would  pay  commissions  of  5  or  10 
per  cent  on  the  sale  of  goods  when  the 
profits  on  the  sales  would  not  justify  such 
payment  and  in  many  Instances  not  equal 
the  commissions?  The  authorities  sustain- 
ing the  admission  of  this  kind  of  testimony 
are  numerous.  In  an  action  on  a  contract 
for  work  when  the  testimony  is  confiictlng 
aa  to  the  price  agreed  upon  for  the  work,  it  is 
competent  to  show  the  value  of  such  work 
at  tbe  time  the  contract  was  made,  as  tend- 
ing to  show  what  tbe  agreed  price  was.  In 
the  case  of  Allison  v.  Homing,  22  Ohio  St 
138,  in  which  the  plaintiff  claimed  that  the 
agreed  price  for  the  work  was  $1.50  a  perch, 
and  the  defendant  claimed  that  the  contract 
price  was  $1.35  a  perch,  the  plaintiff  was  per- 
mitted to  prove  what  It  was  worth  to  do  the 
wMk  embraced  in  the  contract  The  court 
says:  "The  only  point  of  difference  between 
the  parties  was  the  price  for  which  it  was 
agreed  the  work  should  be  done.  The  evi- 
dence was  admitted  for  no  other  purpose 
than  to  enable  the  Jury  to  decide  which  of 
the  prices  claimed  by  the  respective  parties 
was  tbe  true  price  agreed  upon.  Of  course, 
the  weight  of  the  evidence  would  be  more  or 
less  affected  by  the  other  circumstauoes  of 
the  case,  and  Toe  increased  or  diminished  in 
proportion  to  the  difference  between  the  price 
claimed  and  the  actual  value  of  the  work. 
But  it  was  of  some  value,  as  tending  to  show 
the  improbability  of  the  claim  of  the  defend- 
ant and  to  enable  the  Jury  to  arrive  at  the 
truth  upon  the  point  at  issue  between  the  par- 
ties, and  was  therefore  admissible  for  what 
it  was  worth.  In  connection  with  the  other 
evidence  in  the  case.  We  are  sustained  In 
this  view  of  the  case  by  authority.  In  Kid- 
der V.  Smith,  34  Yt  294,  it  was  held  that 
'when  the  testimony  is  conflicting  as  to  the 
price  agreed  upon  in  the  sale  of  personal 
property,  it  is  competent  to  show  the  value 
of  the  pr<^>erty  at  the  time  of  sale,  as  tend- 
ing to  show  what  the  real  contract  was.' 
The  chief  Justice,  In  delivering  the  opinion, 
said:  'The  parties  were  In  dispute,  and  their 
evidence  conflicting,  whether  the  defendant 
was  to  pay  thirty-flve  or  sixty  dollars  for  the 
mare,  and  it  became  necessary  to  resort  to 
circumstances  and  probabilities  to  determine 
which  was  right.  As  showing  a  probability 
In  favor  of  the  defendant's  version  of  the 
trade,  we  think  it  was  competent  for  the 
defendant  to  prove  the  value  of  the  mare  to 
be  even  less  than  tbe  sum  be  agreed  he  was 
to  pay.    •    •    •    To  the  same  effect  are  the 
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cases  of  Kimball  v.  Locke,  31  Vt.  683;  Brad- 
bury V.  Dwlght,  3  Mete.  (Mass.)  31;  an^ 
Swain  V.  Cheney,  41  N.  H.  232.  The  action 
In  Swain  v.  Cheney  was  brought  on  a  special 
contract  for  drawing  lumber  over  a  particular 
route.  The  controversy  between  the  parties 
was  as  to  the  price  agreed  upon  for  the  work. 
The  plaintlft  claimed  that  it  was  one  dollar 
and  fifty  cents  per-  thousand,  and  the  defend- 
ant claimed  it  was  one  dollar  per  thousand. 
Each  party  gave  evidence  to  establish  his 
claim.  The  court  held  that  'evidence  was  ad- 
missible, as  bearing  upon  the  probabilities 
of  the  case,  to  show  what  was  the  usual  and 
common  price  paid  at  that  time  and  place 
for  similar  services.' "  Rubino  v.  Scott,  118 
N.  Y.  662,  22  N.  E.  1103,  was  an  action  brought 
upon  an  alleged  contract  of  employment  of 
plaintiff  by  defendant  to  assist  him. in  pur- 
chasing certain  railroad  bonds  for  an  agreed 
compensation.  The  making  of  the  agreement 
and  the  rendition  of  the  services  were  put  in 
issue.  The  judgment  in  the  court  below  was 
against  the  plaintiff.  The  supreme  court 
says:  "Defendant  was  allowed  to  prove,  un- 
der objection  and  exception,  the  usual  rates 
of  commission  In  the  city  of  New  York,  where 
the  agreement  was  alleged  to  have  been 
made,  for  buying  and  selling  railroad  bonds. 
The  court  say:  'In  Weldner  v.  Phillips,  114 
N.  Y.  458,  21  N.  E.  1011,  it  was  held  that, 
when  the  fact  of  an  agreement  for  the  sale 
of  property  for  a  specific  price  Is  In  dispute 
upon  the  trial,  evidence  of  its  value  may  be 
given  as  bearing  upon  the  question.  There  is 
no  reason  why  the  same  rule  may  not  be 
applicable  to  that  arising  out  of  the  disputed 
fact  whether  the  defendant  by  agreement, 
undertook  to  allow  and  pay  to  the  plaintiff 
the  amount  of  commissions,  etc.,  for  services 
as  claimed  by  him.  In  that  view,  the  excep- 
tions were  not  well  taken.'  "  In  Banghart  v. 
Hyde,  »1  Mich.  49.  53  N.  W.  915,  an  action 
to  recover  $100,  the  facts  as  claimed  were 
that  defendant  held  plaintiff's  note  for  $1,200, 
purchase  price  of  certain  property.  Plaintiff 
could  not  pay.  It  was  agreed  that  the  note 
should  be  surrendered  to  plaintiff  if  plaintiff 
would  turn  over  to  defendant  certain  prop- 
erty. This  was  done,  and  the  note  surren- 
dered. Plaintiff  claimed  that  in  addition  be 
was  to  receive  $100.  The  defendant  admitted 
the  transaction  as  stated,  but  denied  that  he 
agreed  to  pay  the  additional  $100.  For  the 
purpose  of  showing  the  reasonableness  of  his 
claim,  plaintiff  offered  to  show  by  his  own 
testimony  what  the  value  of  the  property 
transferred  by  him  to  defendant  actually  was. 
Defendant  was  also  asked  on  cross-examina- 
tion what  was  the  value  of  the  threshing  ma- 
chine and  all  the  other  property  at  the  time 
it  was  turned  over  to  him  by  plaintiff.  These 
questions  were  objected  to,  and  the  objections 
sustained  by  the  court.  Plaintiff  further  of- 
fered to  show  that  the  value  of  the  proi>erty 
was  $1,400  or  $1,500,  which  offer  was  exclud- 
ed by  the  court,  and  no  testimony  was  allow- 
ed upon  the  subject  by  the  trial  court,  who 


not  only  excluded  the  testimony,  but  charged 
the  jury  specially  that  It  must  not  consider 
it  The  court  said:  "We  think  this  testi- 
mony competent  If  the  property  largely  ex- 
ceeded in  value  the  note  which  defendant 
surrendered,  it  was  a  circumstance  which  the 
jury  had  a  right  to  consider  In  determining 
which  of  the  parties  was  entitled  to  belief.  It 
was  an  issue  sguarely  made;  one  testifying 
that  the  $100  was  agreed  to  be  paid,  and  the 
other  denying  It  In  toto.  As  was  said  in  Cam- 
pau  V.  Moran,  31  Mich.  282:  'When  the  par- 
ties were  thus  distinctly  at  issue  upon  the 
terms  of  the  contract  evidence  that  the  cost 
of  performance  of  such  a  contract  as  the  de- 
fendant set  up  would  be  greatly  in  excess  of 
the  contract  price  would  certainly  afford 
some  reasonable  ground  for  believing  that  de- 
fendant Is  In  error  on  the  facts.'  "  See,  also, 
Bauch  V.  Scholl,  68  Pa.  St  234;  Raymond  t. 
Day,  111  Mich.  443.  60  N.  W.  832;  Moore  v. 
Davis.  49  N.  H.  45;  Misner  v.  Darling,  44 
Mich.  438,  7  N.  W.  77.  "The  rule  of  law 
seems  to  be,  in  controversies  where  a  special 
agreement  is  alleged  to  have  been  made  on 
one  side  and  is  denied  on  the  other,  that  it 
is  relevant  to  put  In  evidence  any  circum- 
stances which  tend  to  make  the  proposition 
at  issue  either  more  or  less  Improbable;  and 
this,  not  to  change  the  contract  but  as  evi- 
dence of  what  It  was,  and  the  probabllitr 
that  the  agreement  or  one  of  the  other  was 
made."  Standish  v.  Brady  (City  Ct  N.  Y.) 
41  N.  Y.  Supp.  651. 

There  is  another  reason  for  the  admission 
of  the  proposed  evidence.  The  appellant  ad- 
mitted tliat  the  respondent— but  not  under  the 
alleged  contract— performed  services  for  It  In 
procuring  Anderson  as  a  purchaser,  but  al- 
leged. In  effect  that  such  services  were  rea- 
sonably worth  only  $1(X).  This  was  denied 
by  the  respondent  The  court.  In  consider- 
ing the  pleadings,  held  that  the  plaintiff  was 
entitled  to  recover  on  his  alleged  contract  or 
a  reasonable  rate  of  commission.  We  think 
the  pleadings  justified  such  Instruction.  That 
being  so,  the  appellant  had  a  right  to  show 
his  profit  on  the  transaction  as  a  basis,  among 
other  things,  upon  which  the  reasonableness 
of  the  commissions  might  be  computed.  Bar- 
ney V.  Puller,  133  N.  Y.  605,  30  N.  E.  1007. 

■It  Is  extremely  doubtful  whether  the  evi- 
dence justifies  the  recovery  ot  any  commis- 
sions on  the  goods  sold  by  Schwabacher  Bros. 
&  Co.,  Incorporated,  Schwabacher  Hardware 
Company,  Harrison  &  Treat  and  on  the 
Rainier  beer;  but  as  this  case  will  have  to 
be  retried,  we  will  not  now  pass  upon  that 
question. 

The  tenth  error  assigned,  to  the  effect  that 
the  court  instructed  the  jury  that,  if  they  did 
not  find  that  the  contract  was  made  as  al- 
leged by  respondent  they  should  award  re- 
spondent reasonable  commissions,  we  do  not 
think  Is  well  taken.  The  appellant  by  Its 
pleadings,  called  for  a  determination  of  this 
question.  The  answer  was  not  a  simple 
denial.    The  issue  of  the  reasonableness  of 
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compensation  was  made  by  the  appellant, 
ajid  It  cannot  now  complain  because  the  court 
instructed  on  the  iSBues  made  by  It  The 
judsinent  of  the  court  below  Is  reversed,  and 
this  cause  is  remanded  for  a  new  trial,  the 
api>ellant  to  recover  its  costs  on  this  appeal. 

REAVIS,    FULLEETON,    and    ANDERS, 
JJ.,  concur. 


(23  Wasb.  748) 

McGEE  et  al.  v.  WINEJHOLT. 

(Sapreme  Court  of  Washington.     Jan.  11, 

1901.) 

KES  JUDICATA— BREACH  OP  CONTRACT— DAM- 
AQES— INSTRUCTIONS. 

1.  A  judgment  by  default  in  foreclosure  for 
th£  sum  advanced  by  the  mortgagee  and  re- 
tained by  the  mortgagors  is  not  a  bar  to  a 
recoTcry  in  an  action  by  the  mortgagors  for 
damages  resulting  from  the  mortgagee's  breach 
of  his  agreement  to  loan  them  the  full  amount 
secured  by  the  mortgage,  though  that  issue  was 
tendered  by  bis  complaint  in  the  foreclosure 
suit,  such  issue  being  immaterial  in  that  suit. 

2.  Where  a  mortgagee's  breach  of  his  agree- 
ment to  loan  the  full  amount  secured  by  the 
mortgage  results  in  no  damages  other  than  that 
the  mortgagors  are  compelled  to  pay  a  higher 
rate  of  interest,  no  other  damages  should  be 
awarded. 

3.  It  is  error  to  refuse  to  give  instructions 
which  are  fairly  within  issues  made  by  the 
pleadings,  where  there  is  evidence  to  support 

them. 

• 

Appeal  from  superior  court.  King  county; 
O.  Jacobs,  Judge. 

Action  by  U.  J.  McOee  and  Lizzie  McGee 
against  George  H.  Wlneholt  Judgment  for 
plaintiffs.    Defendant  appeals.    Beversed. 

Frank  P.  Lewis,  for  appellant.  Wm.  0. 
Keith  and  Bo  Sweeney,  for  respondents. 

FULLERTON,  J.  This  Is  an  action  brought 
by  the  respondents  against  the  appellant  to 
recover  damages  for  the  breach  of  a  contract 
to  loan  money.  In  their  complaint  the  re- 
spondents alleged.  In  substance,  that  they 
were  the  owners  of  an  undivided  half  interest 
in  a  certain  lot  In  the  city  of  Seattle,  and  bad 
deeded  the  same  to  one  Sanders  to  secure  a 
loan  of  $225  made  to  them  by  Sanders;  that 
they  were  indebted  also  In  certain  other 
amounts  then  being  pressed  for  settlement, 
and  that  they  applied  to  the  appellant  for  a 
loan  of  1500  on  the  security  of  the  lot,  for 
the  purpose  of  paying  off  this  indebtedness; 
that  the  appellant  agreed  to  loan  them  the 
sum  of  $500,  whereupon  they  executed  and 
delivered  to  him  their  note  for  that  sum,  to- 
gether with  a  mortgage  upon  the  lot,  and  that 
appellant  paid  over  to  them  $300,  but  re- 
fused to  pay  ov6r  anything  more;  that  be- 
cause of  such  refusal  tliey  were  unable  to 
pay  off  the  Sanders  loan,  and  that  the  real 
property  was  for  that  reason  lost  to  them,  to 
their  damage  in  the  sum  of  $2,000.  It  was 
further  alleged  that  the  appellant  had  knowl- 
edge of  the  purpose  for  which  the  money  re- 
tained by  blm  was  intended  to  be  used,  and 
that  he  wantonly,  knowingly,  maliciously,  and 


fraudulently  withheld  the  same  for  the  pur- 
pose of  defrauding  respondents  of  their  in- 
terest In  the  mortgaged  property.  The  ap- 
pellant, answering  the  complaint,  put  in  issue 
by  general  denials  all  of  its  material  allega- 
tions, and  for  a  first  separate  answer  pl<£ided 
a  judgment  entered  in  his  favor,  and  against 
the  respondents,  in  an  action  brought  by 
Sanders  to  foreclose  his  lien  upon  the  mort- 
gaged property,  in  which  the  appellant  ap- 
peared, and  by  cross  complaint  obtained  a 
foreclosure  of  his  mortgage.  For  a  second 
separate  answer,  he  alleged  that  the  respond- 
ents represented  that  they  desired  to  obtain 
the  loan  of  $500  for  the  sole  purpose  of  ex- 
pending the  same  In  improving  the  property, 
paying  the  taxes,  and  insuring  the  building 
thereon;  that  they  agreed  that  they  would 
at  once  secure  a  segregation  and  partition  of 
the  lot  between  themselves  and  the  owner 
of  the  other  undivided  half;  that  when  he 
learned  that  they  did  not  desire  to  expend 
the  $200  in  improving  the  property,  but  to 
pay  the  Sanders  loan,  he  entered  Into  an- 
other agreement  with  respondents,  by  which 
It  was  agreed  that  the  full  sum  of  $500 
should  not  be  loaned,  but  that  the  loan  should 
stand  as  a  loan  for  $300,  and  that  the  $200 
retained  by  him  should  be  Indorsed  on  the 
note  and  mortgage.  The  respondents  put  in 
issue  the  new  matter  in  the  answer,  and  a 
trial  was  had,  resulting  in  a  verdict  and 
Judgment  for  respondents. 

The  learned  trial  Judge  refused  to  Instruct 
the  Jury  that  the  Judgment  in  the  foreclosure 
action  constituted  a  bar  to  a  recovery  in  the 
present  action,  and  his  refusal  to  so  charge 
Is  assigned  as  error.  The  record  of  the  fore- 
closure proceedings  Introduced  in  evidence 
shows  that  the  appellant  set  out  in  his  cross 
complaint  his  version  of  the  contract;  that 
the  complaint  was  duly  served  on  the  re- 
spondents, who  failed  to  answer  thereto;  and 
that  the  trial  Judge  found  that  $300  were 
actually  loaned,  and  that  on  "certain  condi- 
tions" the  respondents  were  to  have  $200 
more,  and  that  the  Judgment  was  silent  as 
to  any  of  these  matters,  being  in  form  that 
of  an  ordinary  decree  for  the  foreclosure  of 
a  mortgage.  It  is  contended  by  the  appel- 
lant that,  Inasmuch  as  he  tendered  the  issue 
of  the  breach  of  the  contract  in  that  case,  the 
respondents  were  obligated  to  litigate  it  with 
him  there,  under  the  penalty  of  being  barred 
from  maintaining  the  contrary  in  any  other 
action.  But  the  rule  invoked  Is  not  so  broad 
as  the  appellant  contends.  Issues  which  are 
not  material  to  the  controversy,  although  de- 
termined, do  not  become  res  Judicata.  As 
was  said  by  the  court  of  appeals  of  New 
York  in  People  v.  Johnson,  38  N.  Y.  63: 
"And,  although  a  decree  In  express  terms 
professes  to  afi9rm  a  particular  fact,  yet  if 
such  fact  was  immaterial,  and  the  controver- 
sy did  not  turn  upon  it,  the  decree  will  not 
conclude  the  parties  in  reference  to  that 
fact."  It  is  clear  that  the  issue  tendered 
was  not  material  In  the  action  to  foreclose 
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the  mortgage,  as  Us  maintenance  was  not 
an  essential  to  the  right  of  appellant  to  fore- 
close. Jones,  Mortg.  8  378.  When  the  ap- 
pellant refused  to  pay  over  to  the  respond- 
ents the  balance  of  the  loan,  the  respond- 
ents had  the  choice  of  two  remedies.  They 
could  either  return  the  money  advanced,  and 
require  a  return  of  the  note  and  a  cancella- 
tion of  the  mortgage,  or  they  could  retain  the 
money  advanced,  and  recoup  in  damages 
such  losses  as  they  suffered  because  of  the 
breach  of  contract,  which  were  directly  trace- 
able thereto,  and  which  could  not  bare  been 
prevented  by  reasonable  effort  on  their  part. 
By  electing  to  retain  the  money  advanced, 
they  affirmed  the  contract  in  so  far  as  it 
was  executed,  which  gave  the  appellant  the 
right  to  foreclose  for  that  amount,  when  his 
note  became  due  and  payable,  as  If  the  loan 
had  been  originally  made  for  that  sum.  The 
right  to  foreclose,  and  the  right  to  maintain 
an  action  for  damages,  were  thus  separate 
and  distinct  rights,  in  no  way  connected  with 
each  other,  and  the  respondents,  by  refusing 
to  accept  the  issue  tendered,  were  not  barred 
of  their  right  to  recover  for  the  breach  of  the 
contract  In  an  independent  action.  Allen  v. 
Wall.  7  Wash.  St.  316,  35  Pac.  65;  Long  v. 
Eisenbels,  21  Wash.  23,  56  Pac.  933. 

The  appellant  challenges  the  sufficiency  of 
the  evidence  to  sustain  the  verdict  and  In 
this  we  think  he  must  be  sustained.  After 
a  careful  examination  of  the  whole  record, 
we  are  unable  to  find  any  evidence  which, 
even  remotely,  tends  to  show  that  the  re- 
spondents lost  the  mortgaged  property  as  a 
result  of  the  failure  of  appellant  to  pay  over 
the  money  retained  by  him.  Taking  the  tes- 
timony in  Its  most  favorable  light,  it  shows  no 
damages  directly  resulting  from  the  breach  of 
the  contract  on  the  part  of  the  appellant,  other 
than  that  the  respondents  were  compelled  to 
pay  a  higher  rate  of  interest  on  $200  for  the 
time  between  the  execution  of  the  note  to 
appellant  and  the  time  it  fell  due  than  they 
would  have  been  compelled  to  pay  had  the 
appellant  advanced  to  them  the  full  amount 
of  the  loan  agreed  upon.  This  sum  was  ca- 
pable of  mathematical  demonstration,  and 
the  jury  should  have  been  confined  to  it  as 
the  measure  of  damages,  in  case  they  found 
the  Issues  on  which  the  right  of  respondents 
to  recover  depended  in  their  fiivor.  The 
question  of  excessive  Interest  charges,  the 
amount  due  upon  the  note,  and  in  fact  all 
matters  growing  out  of  the  transaction,' save 
only  the  damages  arising  from  the  retention 
of  the  $200,  were  conclusively  adjudicated  in 
the  action  brought  to  foreclose  the  mortgage. 

The  appellant  requested  the  court  to  charge 
the  jury  to  the  effect  that  if  they  found  from 
the  evidence  that  after  the  note  and  mortgage 
had  been  executed,  and  after  $300  of  the 
sum  named  therein  had  been  advanced.  It 
was  agreed  between  the  parties  that  the 
balance  of  the  loan  should  be  retained  by  the 
flpliellant  and  credited  upon  the  note,  then 
they  should  And  for  the  appellant    This  in- 


struction, or  one  of  similar  import,  should 
have  been  given.  It  was  fairly  within  the 
issues  made  by  the  answer  and  reply,  and 
there  was  evidence  tending  to  prove  that 
such  an  agi-eement  was  made.  The  Judg- 
ment is  reversed,  and  the  cause  remanded 
for  a  new  trial. 

DUNBAR,  C  J.,  and  REAVIS,  J.,  concur. 
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DOREMUS  V.  ROOT  et  al. 

(Supreme  Cpurt  of  Washington.    Jan.  7,  1901.) 

MASTER  AND  SERVANT— NEGLIQENCE— ESTOP- 
PEL—APPEAL. 

1.  Where  a  fireman  was  injured  in  a  colli- 
sion owing  to  a  train  conductor  failing  to  ober 
his  orders,  and  he  sued  the  railioad  and  the 
conductor  jointly,  and  a  verdict  was  rendered 
against  the  railroad  company,  nothing  being 
rioid  about  the  conductor,  and  the  court  entered 
judgment  in  favor  of  the  conductor,  it  was  er- 
ror to  enter  judgment  against  the  railroad, 
since,  if  the  conductor  was  not  negligent,  the 
railroad  could  not  be  liable,  and  the  judgment 
in  favor  of  the  conductor  operated  aa  an  estop- 
pel in  favor  of  the  railroad. 

2.  Xp  retrial  of  the  issues  between  the  con- 
ductor and  plaintiff  or  between  him  and  the 
railroad  could  be  ordered  on  appeal,  since,  even 
if  the  judgment  should  be  regarded  as  one  un- 
der Ballinger's  Aun.  Codes  &  St.  H  0300-6521, 
declaring  a  judgment  may  be  appealed  from  in 
part  there  was  before  the  appellate  court  only 
the  judgment  against  the  railroad;  and,  the 
judgment  in  favor  of  the  conductor  licing  at  the 
most  voidable,  it  could  not  be  reversed,  and, 
operating  as  an  estoppel  in  favor  of  the  rail- 
road company,  the  judgment  against  it  should 
be  reversed  without  retrial. 

3.  It  was  not  necessary  that  the  jndgment 
in  favor  of  the  conductor  should  be  pleaded 
and  proved  before  it  could  constitute  a  bar  to 
a  judgment  against  the  railroad,  since  the  court 
could  judiciously  notice  its  orders  and  judg- 
ments entered  in  the  cause  before  it. 

4.  A  contention  that  the  railroad  company 
could  not  avail  itself  of  the  judgment  in  favor 
of  the  conductor  because  it  did  not  except  to 
the  court's  construction  of  the  verdict  as 
amounting  to  a  verdict  in  favor  of  the  conduct- 
or was  not  well  taken,  the  railroad  not  being 
adversely  affected  by  such  construction. 

Appeal  from  8ui>erior  court  Whitman 
county;   William  McDonald,  Judge. 

Action  by  F.  C.  Poremus  against  Samuel 
Root  and  another.  From  a  judgment  against 
defendant  the  Oregon  Railroad  &  Navigation 
Company,  it  appeals.    Reversed. 

Cotton,  Teal  &  Minor,  for  appellant.  M. 
O.  Reed,  for  respondent 

FULLERTON,  J.  This  is  an  action  brought 
by  the  respondent  against  the  appellant,  the 
Oregon  Railroad  &  Navigation  Company,  and 
the  defendant  Samuel  Root  to  recover  dam- 
ages for  a  personal  injury 'alleged  to  have 
been  caused  by  the  negligence  of  Root  while 
acting  as  conductor  on  one  of  the  appellant's 
freight  trains.  The  respondent  and  the  de- 
fendant Root  were  employes  of  the  appel- 
lant the  one  In  the  capacity  of  fireman  and 
the  other  as  conductor.  On  November  13. 
1898,  a  freight  train  known  as  "Extra  14»." 
drawn  by  the  engine  on  which  respondent 
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was  acting  as  fireman,  left  Starbuck,  In  Co- 
Inmbla  county,  and  proceeded  in  the  direction 
of  Winona,  in  Whitman  county,  both  places 
being  in  this  state.  At  about  the  same  time 
a  freight  train  known  as  "Extra  151,"  on 
which  Root  was  conductor,  left  Winona,  and 
proceeded  in  the  direction  of  Starbuck.  The 
conductor  and  engineer  on  each  train  were 
notified,  before  leaving  their  respective  sta- 
tions, of  the  approach  of  the  other  train,  and 
were  instructed  to  meet  and  pass  at  a  sta- 
tion known  as  "Canyon  Siding,"  where  there 
was  a  side  track,  by  means  of  which  trains 
running  in  opposite  directions  could  pass 
each  other  with  safety.  The  rules  of  the 
company,  as  shown  by  the  evidence,  requir- 
ed the  train  first  reaching  a  station  where 
opposing  trains  were  ordered  to  meet  to  enter 
the  side  track,  and  there  wait  until  the  op- 
posing train  passed.  For  some  reasoi)  (Con- 
ductor Root  did  not  obey  his  orders,  but  per- 
mitted his  train  to  run  past  Canyon  Siding, 
and  collide  a  short  distance  from  that  place 
with  extra  149.  The  collision  caused  the  in- 
jury to  the  respondent  for  which  this  action 
was  brought.  In  his  complaint  the  respond- 
ent alleges  that  Root,  by  virtne  of  his  em- 
ployment,  had  the  charge  and  control  of  all 
trains  on  which  he  was  employed  as  con- 
ductor, and  of  all  persons  employed  on  It, 
and  is  responsible  for  its  movements  while 
on  the  road;  that  as  such  conductor  he  had 
charge  of  the  train  hereinbefore  mentioned 
known  as  extra  151,  and  negligently,,  care- 
lessly, and  recklessly  permitted  said  train  to 
mn  past  Canyon  Siding,  well  knowing  that 
the  same  was  liable  to  collide  with  the  train 
on  which  the  respondent  was  acting  as  fire- 
man; that  "by  reason  of  the  carelessness, 
negligence,  and  recklessness  of  the  said  Sam- 
ael  Root,  and  through  no  fault  of  this  plain- 
tiff whatsoever,"  the  injuries  suffered  by 
said  plaintiff  were  received.  While  there  is 
a  general  allegation  in  the  complaint  that 
tbe  appellant  itself  was  negligent,  the  com- 
plaint as  a  whole  negatives  the  idea  that 
tbere  was  any  negligence  on  the  part  of  the 
appellant,  or  any  of  its  ofQcers  or  employes 
other  than  the  negligence  of  the  defendant 
Boot.  Issue  was  taken  upon  the  allegations 
of  the  complaint  by  both  the  appellant  and 
tbe  defendant  Root,  each  answering  sepa- 
rately, denying  the  allegations  of  negligence. 
A  trial  of  the  cause  was  had  on  the  issues  as 
thus  framed,  and  tbe  following  verdict  was 
returned  by  the  Jury:  "We,  tbe  Jury  sworn 
and  impaneled  to  try  the  above-entitled 
cause,  find  for  the  plaintiff  and  against  the 
defendant  the  Oregon  Railroad  &  Navigation 
Company,  and  assess  his  damages  at  tbe 
sum  of  $1S,100  and  tbe  cos'ts  of  this  action." 
After  the  verdict  was  read,  but  before  the 
Jury  were  discharged,  the  attorney  for  de- 
fendant Root  Inquired  of  the  court  what 
construction  the  court  would  place  upon  the 
▼erdict  with  respect  to  the  defendant  Root, 
"and  thereupon,"  to  quote  from  the  record, 
"the  court  ruled  that  said  verdict  was  and 


should  be  considered  as  a  verdict  in  favor 
of  defendant  Root"  The  verdict  was  then 
recorded,  and  the  Jury  discharged.  After- 
wards, and  on  June  19,  1889,  a  judgment 
was  entered  in  favor  of  Root  and  against 
the  plaintiff  for  the  amount  of  Root's  costs. 
Within  the  statutory  time  after  the  return  of 
the  verdict  the  appellant  moved  for  a  new 
trial  and  in  arrest  of  Judgment,  which  mo- 
tion being  overruled,  it  moved  for  Judgment 
in -its  favor  on  the  whole  record,  which  wa» 
also  overruled,  and  on  July  23,  1900,  Judg- 
ment was  entered  against  it  for  the  amount 
of  the  verdict.  This  appeal  is  from  tbe  last- 
mentioned  Judgment 

The  general  rule  undoubtedly  Is  that  where 
one  has  received  an  actionable  injury  at  thft 
hands  of  two  or  more  persons  acting  in  con- 
cert, or  acting  independently  of  each  other 
if  their  acts  unite  in  causing  a  single  injury, 
all  of  the  wrongdoers,  however  numerous,  are 
severally  liable  to  him  for  the  full  amount 
of  damages  occasioned  by  such  injury,  and 
he  may  enforce  tbe  liability  in  an  action 
against  them  all  Jointly,  or  any  one  of  them 
severally,  or  against  any  number  of  them  les» 
than  the  whole.  While  the  wrong  committed 
is  the  Joint  wrong  of  the  several  parties  par- 
ticipating therein,  it  Is  also,  in  contemplation 
of  law,  the  several  wrong  of  each  of  the 
participants.  Cooley,  Torts  (2d  Ed.)  p.  153. 
On  this  principle,  at  common  law,  a  Jury  in 
actions  ex  delicto  against  several  persons, 
contrary  to  the  rule  in  actions  ex  contractu, 
were  permitted  to  find  against  one  or  mote 
of  the  defendants  and  in  favor  of  the  others. 
The  rule  with  regard  to  actions  ex  delicto  re- 
mains the  same  under  the  Code;  and  the 
practice  now  permits  the  Jury  In  an  action 
for  tort  against  several  defendants  to  return 
a  verdict  against  so  many  of  them  as  the 
proofs  show  are  guilty  of  the  wrong  charged, 
and  in  favor  of  the  others.  As  it  is  the 
peculiar  province  of  the  Jury  to  determine 
tbe  guilt  or  innocence  of  the  several  defend- 
ants, a  verdict  finding  in  favor  of  some  and 
against  others,  even  though  there  may  be 
no  very  apparent  reason  for  the  distinction 
made,  is  not  for  that  reason  alone  so  far 
arbitrary  or  inconsistent  as  to  require  a  re- 
versal of  tbe  Judgment  entered  thereon 
against  those  who  have  been  found  guilty. 
Railway  Co.  v.  James,  73  Tex.  12,  10  S.  W. 
744.  It  seems  to  be  equally  well  settled,  also, 
that  silence  of  tbe  verdict  as  to  one  of  the 
defendants  will  not  vitiate  it  as  against  the 
others.  Such  a  verdict  is  treated  as  a  find- 
ing in  favor  of  tbe  defendant  not  named  on 
aU  of  the  issues,  on  which  he  is  entitled  to 
a  Judgment  that  plaintiff  take  nothing  by  his 
action.  Howard  v.  Johnson,  91  Ga.  319,  18 
S.  E.  132;  Kinkier  v.  Junica,  84  Tex.  120, 
19  S.  W.  359;  Railway  Co.  v.  James,  73  Tex. 
12,  10  S.  W.  744;  Jones  v.  Orlmmet,  4  W. 
Va.  104;  Milling  Co.  v.  Abemathy,  8  Ind. 
App.  73,  35  N.  E.  399.  These  general  rules 
are  relied  on  by  the  respondent  to  sustain 
tbe  Judgments  entered  in  the  court  below. 
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It  must  be  borne  In  mind,  however,  that  there 
are  wide  distinctions  between  the  ordinary 
action  for  injuries,  where  all  of  the  defend- 
ants participated  in  the  wrongful  act  which 
caused  the  injury,  and  actions  lilie  the  cue 
before  us,  where  one  Is  liable  because  he 
committed  the  act  and  the  other  by  operation 
of  law,  both  with  respect  to  the  relations  of 
the  defendants  to  each  other  and  to  the  in- 
jured person.  Joint  tort  feasors  are  liable 
to  the  Injured  person  (other  than  that  he  may 
have  but  one  satisfaction)  as  If  the  act  caus- 
ing the  injury  was  the  separate  act  of  each 
of  them,  and  they  have,  except  in  certain 
special  cases,  no  right  of  contribution  among 
themselves.  But  the  defendants  In  this  char- 
acter of  action  are  in  no  sense  Joint  tort  fea- 
sors, nor  does  their  liability  to  the  plaintiff 
rest  on  the  same  or  like  grounds.  The  act 
of  an  employ^,  even  In  legal  intendment.  Is 
not  the  act  of  his  employer,  unless  the  em- 
ployer either  previously  directs  the  act  to  be 
done  or  subsequently  ratifies  It.  For  Inju- 
ries caused  by  the  negligent  act  of  an  em- 
ploye not  directed  or  ratified  by  the  employer 
the  employe  Is  liable  because  he  committed 
the  act  which  caused  the  injury,  while  the 
employer  is  liable,  not  as  if  the  act  was  done 
by  himself,  but  because  of  the  doctrine  of 
respondeat  superior,— the  rule  of  law  which 
holds  the  master  responsible  for  the  negli- 
gent act  of  his  servant  committed  while  the 
servant  Is  acting  within  the  general  scope  of 
Ilia  employment,  and  engaged  in  his  master's 
business.  The  primary  liability  to  answer 
for  such  an  act,  therefore,  rests  upon  the  em- 
ploye, and  when  the  employer  Is  compelled 
to  answer  in  damages  therefor  he  can  recover 
over  against  the  employe.  Oceanic  Steam 
iN'av.  Co.,  Limited,  v.  Compania  Transatlantica 
Espanola,  134  N.  Y.  401,  31  N.  B.  987;  note  to 
Village  of  CarterviUe  v.  Cook  (111.  Sup.)  16  Am. 
St.  Rep.  248  (s.  c.  22  N.  E.  14);  Shear.  &  R. 
Neg.  (5th  Ed.)  { "242;  2  Van  Fleet.  Former 
Adj.  p.  11C2.  So,  where  the  employer  Is  sued 
separately  for  the  wrong,  he  can  bind  the  em- 
ploye in  any  Judgment  that  may  be  obtained 
against  him  by  notifying  the  employe  to  come 
in  and  defend  the  action.  This  rule  is  well 
stated  in  Littleton  v.  Richardson,  34  N.  H. 
179,  in  the  following  language:  "But  when 
a  person  is  responsible  over  to  another,  either 
by  operation  of  law  or  by  express  contract, 
and  he  is  duly  notified  of  the  pendency  of 
the  suit,  and  requested  to  take  upon  him  the 
defense  of  it,  be  Is  no  longer  regarded  as  a 
stranger,  because  he  has  the  right  to  appear 
and  defend  the  action,  and  has  the  same 
means  and  advantages  of  controverting  the 
claim  as  if  he  was  the  real  and  nominal 
party  upon  the  record.  In  every  such  case, 
If  due  notice  is  given  to  such  person,  the  Judg- 
ment, If  obtained  without  fraud  or  collusion, 
will  be  conclusive  against  him,  whether  he' 
has  appeared  or  not."  See,  also.  Strong  v. 
Insurance  Co.,  62  Mo.  289;  City  of  Boston  v. 
Worthlngton,  10  Gray,  496.  So,  also,  in  such 
an  action,  whether  brought  against  the  em- 


ployer severally  or  jointly  with  the  employe, 
the  gravamen  of  the  charge  Is,  and  must  be, 
the  negligence  of  the  employe;  and  no  re- 
covery can  be  bad  unless  it  be  proven,  and 
found  by  the  jury,  that  the  employe  was  neg- 
ligent. Stated  in  another  way:  if  the  em- 
ploye who  causes  the  injury  is  free  from  lia- 
bility therefor,  his  employer  must  also  be 
free  from  liability.  This  was  held  in  Rail- 
road Co.  v.  Jopes,  142  U.  S.  18,  12  Sup.  Ct. 
109,  35  L.  Ed.  919.  In  that  case  the  plaintifT 
below  was  a  passenger  on  the  train  of  tbe 
defendant,  and  while  such  passenger  was 
shot  by  the  conductor  of  the  train,  and  seri- 
ously injured.  The  trial  court  ruled  that  the 
plaintiff  was  entitled  to  recover  compensa- 
tory damages  from  the  company,  even  though 
it  was  made  to  appear  that  the  conductor 
bad  reasonable  cause  to  believe  that  an  as- 
sault with  a  knife  was  about  to  be  made  on 
blm  by  the  plaintiff,  and  that  it  was  neces- 
sary; to  shoot  tbe  plaintiff  in  order  to  protect 
himself  from  great  bodily  harm;  holding  that 
such  belief  on  tbe  part  of  the  conductor 
would  not  relieve  the  company  if  the  facts 
were  that  the  plaintiff  had  no  design  to  in- 
jure the  conductor,  and  was  not  intentionally 
acting  so  as  to  indicate  such  design.  This 
was  held  error  by  the  supreme  court.  In  the 
course  of  the  opinion  it  was  said:  "It  would 
seem,  on  general  principles,  that,  if  the  party 
who  actually  causes  the  Injury  is  free  from 
all  dvil  and  criminal  liability  therefor,  bis 
employer  must  also  be  entitled  to  a  like  im- 
munity. *  *  *  If  the  Immediate  actor  is 
free  from  responsibility  because  his  act  was 
lawful,  can  his  employer— one  taking  no  di- 
rect part  in  the  transaction— be  held  respon- 
sible? Suppose  we  eliminate  tbe  employe, 
and  assume  a  case  in  which  the  carrier  has 
no  servants,  and  himself  does  the  work  of 
carriage.  Should  he  assault  and  wound  a 
passenger  in  the  manner  suggested  by  the  In- 
struction, it  is  undeniable  that,  if  sued  as  an 
individual,  he  would  be  held  free  from  re- 
sponsibility, and  the  act  adjudged  lawful. 
Can  it  be  that,  if  sued  as  a  carrier  for  tbe 
same  act,  a  different  rule  obtains,  and  be  be 
held  liable?  Has  he  broken  his  contract  of 
carriage  by  an  act  which  Is  lawful  In  Itself, 
and  which,  as  an  individual,  he  was  Justified 
In  doing?  The  question  carries  its  own  an- 
swer; and  it  may  be  generally  affirmed  that. 
If  an  act  of  an  employe  be  lawful,  and  one 
which  he  is  Justified  in  doing,  and  which 
casts  no  personal  responsibility  upon  bim.  no 
responsibility  attaches  to  the  employer  there- 
for." See,  also,  Whart.  N^.  {  157.  So,  too, 
from  the  principle  that  there  can  be  nonlia- 
bility on  the  part  of  an  employer  for  the  act 
of  his  employe  in  which  he  took  no  part.  If 
the  employer  Is  free  from  liability,  it  fol- 
lows that  a  Judgment  in  favor  ot  the  employe 
In  an  action  brought  against  him  for  an  in- 
Jury  caused  by  such  an  act  Is  a  bar  to  a 
recovery  against  the  employer  in  an  action 
brought  against  him  for  the  same  cause  of 
action.    And  it  has  been  held  that  an  em- 
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ployer  can  avail  himself  of  a  Judgment  In 
favor  of  his  employe,  when  subsequently 
sued,  without  calling  on  the  party  primarily 
liable  to  come  in  and  plead  the  Judgment  for 
him.  In  the  case  of  Emma  Silver  Mln.  Co. 
V.  Emma  Silver  Mln.  Co.  of  New  York  (C.  C.) 
7  Fed.  401,  the  rule  was  announced  as  fol- 
lows: "The  weight  of  authority,  however,  Is 
that  where  an  agent  In  a  transaction  Is  sued 
after  the  termination  of  his  agency,  and  upon 
a  trial  of  the  merits  the  Issue  is  determined 
against  the  plaintiff,  the  principal,  though  not 
a  party  to  the  salt,  can  avail  himself  of  the 
Judgment  as  a  bar,  when  he  is  sued  by  the 
same  plaintiff  on  the  same  cause  of  action. 
While  the  principal.  If  he  had  no  notice  of 
the  former  suit,  and  no  opportunity  to  de- 
fend it,  may  not  be  concluded  by  a  Judgment 
against  his  former  agent,  or  made  responsi- 
ble for  the  agent's  bad  pleading  or  blunders 
In  the  trial  of  the  cause,  because  so  to  con- 
clude him  would  be  to  deprive  him  of  his 
property  without  due  process  of  law,  yet,  as 
regards  the  plaintiff  who  has  before  sued  the 
agent  and  been  defeated,  there  Is  no  reason 
why  he  should  not  be  concluded  upon  that 
principle  of  public  policy  which  gives  every 
man  one  opportunity  to  prove  his  case,  and 
limits  every  man  to  one  such  opportunity. 
□e  has  had  his  day  In  court,  and  It  Is  Im- 
material whether  he  has  chosen  to  test  his 
right  as  against  the  principal  or  the  agent  In 
the  transaction,  provided  the  Issue  to  be  tried 
was  Identical  as  against  both."  In  ^ill  v. 
Bain,  15  R.  I.  75,  23  Atl.  44,  the  action  was 
for  personal  injuries  received  by  plaintiff 
•while  driving  on  a  highway,  caused  by  com- 
ing into  collision  with  an  obstruction  left  In 
the  highway  by  two  persons  named  Budlong. 
The  defendant  pleaded  In  bar  of  the  action  a 
Judgment  In  favor  of  the  Budlongs,  rendered 
on  the  verdict  of  a  Jury  In  an  action  brought 
by  the  plaintiff  against  them  for  the  injury 
complained  of,  alleging  that  the  Budlongs 
were  the  authors  of  the  obstruction  or  defect. 
On  demurrer  this  was  held  a  good  plea  by 
way  of  estoppel.  The  court,  after  citing  and 
reviewing  a  number  of  cases,  said:  "We 
think,  on  the  authority  of  these  cases,  It  Is 
competent  for  the  defendant  town  to  set  up, 
by  way  of  estoppel  in  the  case  at  bar,  the 
Judgment  recovered  by  the  Budlongs.  Cer- 
tainly, If  the  town  had  notified  the  Budlongs 
of  the  pendency  of  this  action,  and  the  Bud- 
longs had.  In  consequence  of  the  notice,  as- 
■umed  the  defense,  It  would  be  competent 
for  them,  on  the  authority  of  these  cases,  to 
plead  the  former  Judgment  In  bar;  for  they 
would  then  be  the  real  defendants,  though 
defending  In  the  name  of  the  town,  and  ought 
not  to  be  required  to  try  over  a  question 
which  they  have  already  tried,  with  the  re- 
sult of  a  final  Judgment  against  the  plaintiff 
In  their  favor.  But  the  Budlongs,  If  they 
assumed  the  defense,  would  have  to  make  it 
in  the  name  of  the  town,  and  we  see  no  good 
reason  why  the  town  should  not  be  permit- 
ted to  make,  without  calling  upon  them,  any 


defense  which  they  could  make.  If  called 
upon.  In  the  name  of  the  town."  In  Feather- 
ston  V.  President,  etc.,  71  Hun,  109,  24  N.  Y. 
Supp.  603,  the  facts  were  similar  to  the  case 
last  cited.  There  It  was  said:  "The  state- 
ment In  the  answer  shows  that  Shafer  was  the 
wrongdoer,  and  that  his  act  was  the  cause 
of  the  Injury  sustained  by  Uie  plaintiff.  So 
It  se^ms  to  follow  that.  If  Shafer  was  not  lia- 
ble for  creating  and  maintaining  the  obstruc- 
tion, the  defendant  cannot  be  liable  for  the 
failure  to  remove  them.  If  Shafer  was  not 
liable  because  the  plaintiff's  own  negligence 
produced  the  injuries  of  which  she  complains, 
the  defendant  Is  not  liable  for  the  same  rea- 
son. Shafer  and  the  defendant  were  not  Joint 
wrongdoers,  and  the  rule  that  one  wrongdoer 
cannot  recover  against  or  compel  contribution 
by  another  does  not  apply.  The  relation  be- 
tween Shafer  and  the  defendant  was  analo- 
gous to  that  of  principal  and  agent,  or  prin- 
cipal and  surety,  or  master  and  servant;  and 
the  rule  in  such  cases  Is  that  a  Judgment  In 
favor  of  the  principal  or  the  surety  upon  a 
ground  equally  applicable  to  both  should  be 
accepted  as  conclusive  against  the  plaintiff's 
right  of  action.  Herm.  liistop.  169;  Castle  v. 
Noyes,  14  N.  Y.  329.  •  •  •  Under  this 
rule  of  law  the  turnpike  compatiy  would  be 
entitled  to  recover  from  Shafer  any  amount 
the  plaintiff  might  recover  against  it.  Such 
right  would  rest  upon  the  principles  of  scb- 
rogation.  The  turnpike  company  would  be 
entitled  to  be  subrogated  to  pl^ntiffs  right 
of  action  against  Shafer,  but  the  Judgment  on 
the  merits  In  Shafer's  favor  in  the  plaintiff's 
suit  against  him  relieves  him  of  all  liability 
to  the  plaintiff,  or  any  person  claiming  under 
her,  for  the  san^e  cause  of  action.  The  plain- 
tiff, therefore,  by  being  barred  by  the  Judg- 
ment In  Shafer's  favor.  Is  equally  barred  from 
any  action  against  the  company  under  the 
rule  that  whatever  discharges  the  principal 
discbarges  the  surety.  As  she  had  no  cause 
of  action  against  Shafer,  she  can  have  no 
cause  of  action  against  the  defendant,  and 
therefore  the  portion  of  the  answer  to  which 
the  demurrer  relates  does  set  up,  in  our  Judg- 
ment, a  valid  defense  to  the  action,  and  the 
order  appealed  from  should  be  reversed."  In 
King  V.  Chase,  15  N.  H.  9,  It  was  held  that 
a  Judgment  In  favor  of  a  deputy  sheriff  Is 
conclusive  evidence  for  the  sheriff  In  a  sub- 
sequent action,  where  both  actions  are  for 
the  seizure  of  the  same  goods.  In  Emery  v. 
Fowler,  39  Me.  326,  It  was  held  that  a  Judg- 
ment In  favor  of  a  master  In  an  action 
against  him  for  the  act  of  his  servant,  ren- 
dered In  a  trial  of  the  action  on  the  merits. 
Is  a  bar  to  an  action  against  the  servant  for 
the  same  act.  In  that  case  the  court  said: 
"To  permit  a  person  to  commence  an  action 
against  the  principal,  and  to  prove  the  acts 
alleged  to  be  trespasses  to  have  been  com- 
mitted by  his  servant  acting  by  his  order,  and 
to  fail  upon  the  merits  to  recover,  and  sub- 
sequently to  commence  an  action  against  that 
servant,  and  to  prove  and  rely  upon  the  same 
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acts  as  a  trespass,  Is  to  allow  blm  to  have 
two  trials  for  the  same  cause  of  action,  to  be 
proved  by  the  same  testimony.  In  such  cases  I 
the  technical  rule  that  a  Judgment  can  only 
be  admitted  between  the  parties  to  the  record 
or  their  privies  expands  so  far  as  to  admit 
it  when  the  same  question  has  been  decided 
and  judgment  rendered  between  parties  re- 
sponsible for  the  acts  of  others.  A  familiar 
example  is  presented  in  suits  against  a  sheriff 
or  his  deputy,  which  being  determined  upon 
the  merits  against  or  in  favor  of  one  will  be 
conclusive  upoii  the  other."  See,  also,  Atkin- 
son V.  White,  60  Me.  396;  Spencer  v.  Dearth, 
43  Vt.  98;  Glaze  v.  Bank,  116  Ind.  492,  18 
N.  E.  450;  Williams  v.  McGrade,  13  Minn. 
46  (Gil.  39);  Inhabitants  of  Lower  AUoways 
Creek  v.  Moore,  15  N.  J,  Law,  146;  Railroad 
Co.  T.  Hutchins,  34  111.  108,  111;  Van  Fleet. 
Former  Adj.  i  572. 

From  these  considerations  it  is  clear  that 
the  trial  court  erred  In  entering  Judgment 
against  the  appellant  after  it  had  entered 
Judgment  In  favor  of  the  defendant  Root. 
It  becomes  important,  therefore,  to  inquire 
what  disposition  shall  be  made  of  the  case 
by  this  court  Were  the  Judgment  against 
Root  void,  or  were  it  before  us  for  review 
on  this  appeal,  or  on  a  separate  appeal  by 
the  present  respondent,  we  would  have  no 
hesitancy  in  reversing  both  Judgments,  and 
remanding  the  cause  for  a  retrial  on  the 
whole  of  the  issues.  But  the  judgment  in 
favor  of  Root  is  not  void.  True,  tlie  verdict 
of  the  jury  was  silent  as  to  him,  and  It  may 
be  that  the  rule  that  silence  of  the  verdict 
as  to  one  of  the  defendants  Is  a  finding  in 
favor  of  that  defendant  is  not  strictly  ap- 
plicable to  this  class  of  cases;  yet  the  ac- 
tion of  the  trial  court  in  construing  the  ver- 
dict as  one  in  his  favor,  and  entering  judg- 
ment thereon,  was  at  most  error  merely,  ren- 
dering the  Judgment  voidable,  and  subject 
to  be  vacated  or  reversed  if  seasonably  at- 
tacked by  some  one  or  more  of  the  methods 
pointed  out  by  the  Code  for  vacating  or  re- 
versing erroneous  Judgments.  Inasmuch, 
however,  as  it  was  not  so  attacked,  so  far 
from  being  void.  It  stands  as  a  conclusive 
bar  to  a  recovery  against  Root,  not  only  in 
the  present  action,  but  also  In  any  action 
brought  against  him  for  the  same  cause  of 
action.  As  against  a  collateral  attack  it  la 
as  conclusive  as  a  judgmeut  would  be  en- 
tered upon  a  verdict  finding  directly  or  in 
terms  in  his  favor.  Nor  Is  the  Judgment  be- 
fore us  for  review.  This  is  true  no  matter 
what  view  we  may  take  of  the  judgments 
entered  by  the  trial  court;  that  Is,  whether 
we  consider  them  as  separate  judgments,  or, 
taken  together,  as  constituting  but  one  judg- 
ment Under  the  statutes  of  this  state  a 
party  aggrieved  may  appeal  from  a  part  only 
of  a  judgment  entered  against  him  in  an 
action  not  triable  de  novo  in  this  court  (Bal- 
llnger's  Ann.  Codes  &  St  §g  GOOO,  6503,  6521); 
hence,  If  the  judgments  are  In  law  but  one 
Judgment,  this  appeal  brings  before  us  only 


that  part  of  it  which  affects  the  appellant 
W«  can,  therefore,  neither  reverse  nor  ignore 
the  judgment  In  favor  of  Root  and  are  pow- 
erless to  order  a  retrial  of  the  Issues  as  be- 
tween him  and  the  respondent  This  being 
so,  there  can  be  no  retrial  of  the  issues  be- 
tween the  respondent  and  the  appelant 
We  are  aware  that  the  principles  of  the  cases 
above  cited.  In  so  far  as  they  permitted  the 
party  secondarily  liable  to  plead  directly  In 
estoppel  a  Judgment  In  favor  of  his  principal 
on  the  same  cause  of  action,  have  been  criti- 
cised as  controverting  the  rule  that  estop- 
pels, to  be  binding,  must  be  mutual.  See, 
particularly,  Mr.  Freeman's  note  to  Hill  v. 
Bain  (R.  I.)  2  Am.  St  Rep.  873,  876  (s.  c.  23 
Atl.  44).  But,  if  we  were  to  accept  this  criti- 
cism as  Just,  It  can  have  no  application  to  a 
case  presenting  the  conditions  shown  by  the 
record  before  us.  Here  the  Judgment  con- 
stituting the  bar  to  a  recovery  was  entered 
in  the  action  then  being  tried  by  the  court 
Certainly  there  is  no  rule  of  law  which  re- 
quires that  such  a  Judgment  should  either 
be  pleaded  or  proved  in  order  to  make  it 
available  to  all  of  the  defendants  against 
whom  or  In  favor  of  whom  it  operates.  The 
contrary  view  would  imply  that  the  court 
could  not  Judicially  notice  its  orders  and 
Judgments  entered  in  the  very  cause  before  it 
We  have  not  overlooked  the  contention 
made  by  the  respondent  to  the  effect  that 
the  appellant  cannot  avail  itself  of  the  Judg- 
ment in  favor  of  Root  because  it  did  not  ex- 
cept to  the  construction  put  by  the  court  up- 
on the  verdict  of  the  Jury.  This  was  not 
however,  a  duty  which  devolved  on  the  ap- 
pellant It  was  the  respondent  who  was  ad- 
versely affected  by  that  construction,  and. 
Inasmuch  as  he  consented  thereto,  be  must 
abide  by  all  the  consequences  which  such 
construction  entails.  We  conclude,  there- 
fore, that  the  Judgment  appealed  from  must 
be  reversed,  and  the  cause  remanded,  with 
Instructions  to  enter  a  Judgment  for  the  ap- 
pellant In  accordance  with  the  prayer  of  its 
answer;   and  it  is  so  ordered. 

DUNBAR,  C.  J.,  and  ANDERS  and  BEA- 
VIS,  JJ.,  concur. 


(23  Wasb.  Tia) 

HAYS  V.  HILL  et  al. 

(Supreme  C!oart  of  Washington.    Jan.  0,  1901.) 

NAVIGABLE    WATERS— TIDB    LANDa-EXCATA- 

TION  OP  WATER  WAYS— EVIDENCE— 

PRESUMPTIONS— DAMAGES. 

1.  Under  Act  March  9,  1893,  authorijing  the 
excavation  of  water  Trays  through  public  lands, 
and  the  filling  in  of  tide  lands,  by  private  coa- 
tract,  and  giving  the  contractor,  on  the  com- 
pletion of  the  contract,  a  lien  on  all  tide  lands 
'that  he  may  fill  in,*'  subject  to  which  lien 
all  purchasers  from  the  state  shall  take,  the 
state  is  not  required  to  retain  all  the  land  in- 
cluded in  the  contract  until  its  completion,  but 
may  sell  lands  not  filled  in. 

2.  There  being  nothing  to  show  that  a  cor- 
poration taking  possession  of  tide  lands  includ- 
ed in  a  fill  contract  with  the  state,  /jnposing  m 
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lien  for  filling,  but  not  filled  in,  and  digging  a 
ship  canal  thereon,  had  no  license  from  the 
state,  it  will  be  presumed  that  authority  of  the 
state  was  first  obtained. 

3.  Where  a  contract  for  the  excaration  of  a 
water  way  through  public  tide  lands  reaerred 
the  right  to  the  land  commissioner  to  modify 
the  plans,  and  he  notified  the  contractor  to  sus- 
pend work  until  new  plans  should  be  prepared, 
which  the  latter  did,  but  he  was  not  ordered  to 
proceed,  and  took  no  steps  to  compel  the  fur- 
nishing of  new  plans,  his  interest  in  damages 
caused  thereby  was  too  uncertain  at  this  stage 
to  call  for  redress  at  la,w,  or  for  the  interposi- 
tion of  a  court  of  equity  in  his  behalf. 

Appeal  from  superior  court.  King  cotinty; 
O.  Jacobs,  Judge. 

Snit  by  W.  F.  Haya  against  James  J.  Hill 
and  otberg.  E^om  a  Judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

J.  F.  Hale,  Lewis,  Hardin  &  Albertson,  and 
W.  F.  Hays,  for  appellant  Burke,  Sbepard 
&  McGllTra  and  Will  H.  Thompson,  for  re- 
spondents 

WHITE,  J.  The  contract  and  modifications 
thereof  mentioned  in  the  complaint  are  there- 
in referred  to  and  made  part  of  the  same. 
The  complaint  alleges,  in  substance:  That  on 
the  3d  day  of  August  1895,  the  state  of 
Washington,  by  its  duly-authorized  agent, 
the  commissioner  of  public  lands,  entered  In- 
to a  contract  Trlth  the  appellant  and  re- 
spondent Frank  Shay,  and  on  the  28tb  day 
of  February,  1896,  made  and  entered  into  a 
modification  of  said  contract  which  said  con- 
tract and  modification  thereof  were  made  un- 
der and  by  ylrtue  of  an  act  of  the  legislature 
of  the  state  of  Washington  approve|d  March 
9,  1893,  entitled  "An  act  prescribing  the  ways 
In  which  waterways  for  the  uses  of  naviga- 
tion may  be  excavated  by  private  contract; 
providing  for  liens  upon  tide  and  shore  lands 
belonging  to  the  state;  granting  rigbts-of- 
,  way  across  lands  belonging  to  the  state,"— 
such  act  being  made,  by  reference,  an  integral 
part  of  said  contract,  and  embodied  therein, 
which  said  contract  so  made  was  duly  ap- 
proved by  the  governor  of  the  state  of  Wash- 
ington on  the  7th  day  of  March,  1896,  pur- 
suant to  said  act    That  afterwards,  on  the 

day  of  March,  1896,  appellant  and  said 

Frank  Shay  duly  filed  with  the  commissioner 
of  public  lands  a  bond  in  the  penal  sum  of 
$25,000,  the  same  being  the  amount  of  the 
bond  provided  by  said  contract,  which  said 
bond  was  then  and  there  duly  approved  by 
said  commissioner  of  public  lands  as  provid- 
ed by  law;  the  bond  being  conditioned  for  the 
faithful  performance  of  said  contract  That 
said  contract  provided  for  the  excavation  of 
a  certain  water  way,  and  the  filing  in  and 
raising  above  high  tide  of  certain  tide  lands 
belonging  to  the  state  of  Washington,  and 
provided  further  that  appellant  and  said 
Sbay,  and  their  heirs  and  assigns,  should 
have  a  lien,  as  in  said  act  provided,  upon  said 
tide  and  shore  lands  described  in  said  con- 
tract which  said  appellant  and  Shay,  their 
heirs  and  assigns,  should  fiill  above  high  tide 
63P.-S7 


under  said  contract,  and  that  the  said  state  . 
wouM  hold  such  tide  lands  subject  to  the 
operation  of  said  contract  pending  its  execu- 
tion, and  subject  to  the  ultimate  lien  there- 
under. That  said  contract  further  provided 
for,  and  specified  the  character  of,  the  re- 
taining walls  or  bulkheads  to  be  used  and 
constructed  in  carrying  out  such  contract; 
reserving,  however,  the  right  to  the  commis- 
sioner of  public  lands  to  modify  such  i^an 
of  bulkhead  or  retaining  wall,  as  to  "shape, 
form,  and  kind  of  material,"  as  might  be 
shown  necessary,  from  experiment  or  other- 
wise, with  ample  power  of  deviation  to  meet 
the  necessary  requirements,  etc.  That  said 
contract  further  provided  that  said  state 
should  appraise  the  title  and  shore  lands  af- 
fected by  said  contract  after  the  date  of  the 
execution  of  said  contract  forthwith,  at  their 
actual  value  at  the  time  of  the  letting  of  said 
contract  and  that  said  lands  so  appraised 
should  never  be  disposed  of  by  the  state  for 
less  than  said  appraised  value;  and  said 
state  further  undertook  and  agreed  In  said 
contract  that  all  of  said  lands  to  be  filled 
should  be  retained  by  the  state  in  the  same 
condition,  as  regards  necessary  cost  of  filling, 
as  they  were  In  at  the  date  of  the  execution 
of  said  contract  Said  act  of  the  legislature 
further  provided  that  the  commissioner  of 
public  lands  should  have  the  right  to  extend 
the  time  for  the  beginning  or  completion  of 
said  work  under  said  contract  That  on  the 
25th  day  of  July,  1895,  said  respondent  Shay, 
for  a  valuable  consideration,  duly  sold,  trans- 
ferred, and  assigned  to  the  appellant  all  his 
right  title,  and  interest  in  and  to  the  apiril- 
cation  made  for  said  contract,  and  for  all 
contracts  made  thereunder,  and  on,  to  wit, 
the  7th  day  of  March,  1896,  said  respondent 
Shay  sold,  transferred,  and  assigned  to  ap- 
pellant all  his  right  title,  and  interest  in  and 
to  the  above-described  contract,  which  said 
assignments  were  duly  filed  with  and  ac- 
cepted by  the  commissioner  of  public  lands, 
and  that  appellant  has  ever  since  been,  and 
now  Is,  the  ovraer  and  holder  of  said  contract. 
That  afterwards,  on  the  4th  day  of  May,  1896, 
and  within  the  time  provided  by  said  con- 
tract, appellant  duly  entered  upon  the  per- 
formance of  said  contract  and  commenced 
actual  work  thereunder,  but  that  on  the  5th 
day  of  May,  1890,  while  appellant  was  so  at 
work  under  said  contract  he  was  duly  no- 
tified by  the  commissioner  of  public  lands  of 
Washington,  as  was  his  right  under  the  law 
and  the  contract  above  referred  to,  that  said 
commissioner  had  elected  to  exercise  his  right 
under  said  contract  of  changing  the  form  of 
bulkhead  to  be  used  In  the  execution  there- 
of, and  would  proceed  to  formulate  and  pre- 
scribe plans  and  specifications  of  his  pro- 
posed change  for  the  construction  of  such 
new  style  of  bulkhead;  and  said  commis- 
sioner thereupon  notified,  required,  and  or- 
dered appellant  to  suspend  operations  under 
Bald  contract  until  such  plans  and  specifica- 
tions for  such  new  style  of  bulkhead  should 
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be  determined  upon  and  communicated  to  ap- 
pellant, -whereupon  appellant,  as  required  by- 
such  order  and  direction  of  said  commission- 
er, suspended  work  under  said  contract,  and 
neither  said  commissioner  nor  any  one  else 
acting  on  behalf  of  the  state  has  since  said 
last  date  advised  appellant  of  the  kind  of 
bulkhead  required,  or  -withdrawn  the  order 
made  as  aforesaid  for  suspension  of  -work. 
That  shortly  after  said  last-named  act  of  the 
commissioner,  commanding  appellant  to  sus- 
pend operation  -under  said  contract,  and  on  or 
about  the  13th  day  of  November,  1896,  said 
commissioner  further  notified  this  appellant 
to  further  suspend  operations  under  his  con- 
tract on  account  of  the  construction  of  the 
proposed  government  canal,  known  as  tb£ 
"North  Canal,"  referred  to  In  said  contract, 
but  continued  said  contract  In  all  Its  provi- 
sions, rights,  and  privileges.  In  every  wise, 
as  the  same  -was  theretofore.  That  there- 
after, and  prior  to  the  bringing  of  this  action. 
On  the  17th  day  of  November,  1898,  appel- 
lant duly  notified  the  state  of  Washington 
of  Improper  and  Illegal  encroachments  upon 
the  lands  covered  by  said  contract  by  the  re- 
spondents James  J.  Hill  and  said  railroad 
company.  That  after  the  execution  of  the 
contract  hereinabove  described  the  said  re- 
spondents James  J.  Hill  and  the  Seattle  & 
Montana  Railroad  Company  unlawfully  en- 
tered upon  certain  of  the  lands  covered  by  the 
terms  of  said  contract,  and  engaged  in  the 
wrongful  work  of  excavating  material  from 
said  land,  and  otherwise  infringing  upon  and 
Interfering  with  the  rights  of  appellant  under 
said  contract,  by  excavating  a  private  water 
way  or  ship's  channel  through  said  lands, 
1,500  feet  long,  200  feet  wide,  and  30  feet 
deep,  which  they  continued  to  keep  open, 
and  by  depositing  material  upon  such  lands, 
which  unlawful  acts  and  things  thus  being 
done  by  the  last-named  respondents  were  In- 
tended to,  and  would  materially,  Interfere 
with  the  rights  of  the  said  appellant  under 
said  contract,  to  his  Irreparable  damage. 
Appellant  further  alleges  that  said  resttond- 
ents  Hill  and  said  railroad  company  had  at 
the  date  of  the  commencement  of  this  action 
80  excavated  a  large  amount  of  material  in 
places  upon  lands  affected  by  this  contract  at 
the  date  of  Ita  execution,  and  had  created 
embankments  upon  such  lands  with  such  ma- 
terial, in  opposition  to  and  violation  of  ap- 
pellant's right  under  said  contract;  that  said 
Hill  and  said  railroad  company  would,  un- 
less, prevented  by  order  of  the  court,  by  the 
performance  of  the  unlawful  acts  and  tliing^s 
threatened  and  being  performed  by  them, 
withdraw  from  the  operation  of  appellant's 
said  contract  the  lands  described  In  appel- 
lant's said  contract  with  the  state  of  Wash- 
ington, and  would  cause  and  compel  appel- 
lant to  commit  a  breach  of  his  said  contract, 
and  a  forfeiture  of  the  bond  given  by  him  as 
aforesaid  to  the  state  of  Washington.  Said 
complaint  further  alleges  that  the  state  of 
Washington  did  not  appraise  the  lauds  em- 


braced in  said  contract  between  it  and  ap- 
pellant and  said  Shay,  as  required  by  law, 
Aor  has  it  at  any  time  since  the  letting  of 
said  contract  caused  any  appraisement  there- 
of, or  of  any  thereof,  to  be  made;  that  ap- 
pellant cannot  proceed  with  work  under  his 
contract  until  such  appraisement  is  made, 
and  until  the  state  has  determined  upon  the 
character  of  bulkheads  required  to  be  made 
in  connection  with  said  work,  and  until  said 
state  has  t>erformed  the  matters  and  things 
required  of  it,  by  keeping  and  maintaining 
the  lands  covered  by  such  contract  in  the  con- 
dition required  of  It  by  said  contract  and  act 
above  referred  to;  that  appellant  has  no 
plain,  adequate,  or  speedy  remedy  at  law. 
Appellant  claims  that,  by  reason  of  the  mat- 
ters and  things  complained  of  in  his  said 
complaint,  he  has  been  damaged  in  a  large 
amount  by  the  wrongful  acts  and  deeds  of 
the  said  respondents  Hill  and  the  railroad 
company,  wherefore  he  prays  (1)  that  said 
respondents  Hill  and  the  railroad  comxMiny, 
and  those  acting  through,  by,  or  under  them, 
be  permanently  enjoined  and  restrained  from 
further  proceeding  In  the  execution  of  the 
wrongful  things  complained  of,  and  from  In 
any  way  interfering  with  appellant  under 
his  said  contract;  (2)  that  respondent  Frank 
Shay  be  decreed  to  have  no  interest  In  said 
contract;  (3)  that  appellant  have  and  re- 
cover of  and  from  respondents  Hill  and  the 
railroad  company  the  damages  complained  of, 
and  for  the  costs  of  this  action;  (4)  that  the 
state  of  Washington  be  decreed  to  be  In  de- 
fault in  having  failed  to  appraise  said  lands 
as  required  by  law;  (5)  for  such  other  and 
further  relief  as  may  be  Just  and  equitable. 

On  the  17th  day  of  July,  1899,  respondent 
Frank  Shay  appeared  and  filed  in  this  case 
an  answer  disclaiming  any  Interest  whatev- 
er in  this  action,  or  In  the  contract  which  is 
the  subject  of  this  litigation.  On  the  13th 
day  of  January,  1000,  respondent  the  state 
of  Washington  appeared  and  filed  Its  de- 
murrer to  said  complaint  upon  the  following 
grounds:  "(1)  The  court  has  no  Jurisdic- 
tion of  defendant  herein  in  this  case;  (2) 
the  complaint  does  not  set  up  facts  sufficient 
to  constitute  a  cause  of  action  as  against 
this  defendant;  (3)  that  there  is  no  equity  in 
the  complaint  as  against  this  defendant,  and 
no  relief  asked  against  this  defendant  by  the 
plalutlfF,  in  the  power  of  this  court  to 
grant"  On  the  30th  day  of  January,  1900, 
respondents  Hill  and  the  railroad  company 
filed  their  demurrer  to  plaintiff's  complaint, 
setting  forth  the  following  as  the  grounds  of 
such  demurrer:  "That  there  is  a  defect  of 
parties  plaintiff  to  this  action,  in  this:  that 
Frank  Shay,  who  is  mentioned  in  said  fourth 
amended  complaint.  Is  a  necessary  party 
plaintiff  to  this  action.  Jointly  with  the  plain- 
tiff, William  F.  Hays.  (2)  That  there  is  a 
defect  of  parties  defendant  to  this  action, 
in  this:  that  the  state  of  Washington  Is  a 
necessary  party  defendant  thereto,  but,  al- 
though formally  Joined    as    such    in    eald 
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fourth  amended  complaint,  cannot  lawfully 
be  sued  herein  in  this  court  (3)  That  said 
fourth  amended  complaint  docs  not  state 
facts  suflScieut  to  constitute  a  cause  of  ac- 
tion against  these  demurring  defendants, 
or  either  of  them.  (4)  That  said  fourth 
amended  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action  in 
equity  against  these  demurring  defendants, 
or  either  of  them.  (5)  That,  if  any  cause 
of  action  -whatever  is  stated  in  said  fourth 
amended  complaint,  the  plaintlfF  has  a  plain, 
speedy,  and  adequate  remedy  at  law  there- 
on; and  this  court,  before  which  this  action 
has  been  brought,  and  the  plaintilTs  alleged 
cause  of  action  therein  has  been  set  forth 
in  said  fourth  amended  complaint  as  one  of 
equitable  cognizance,  has  no  Jurisdiction,  sit- 
ting as  a  court  of  equity,  of  the  matters 
and  things  alleged  in  said  fourth  amended 
complaint,  or  of  any  thereof."  On  the  24th 
day  of  March,  1900,  the  court  rendered  its 
decision  upon  said  demurrers,  in  which  he 
sustained  said  demurrers;  and,  the  plain- 
tiff having  elected  to  stand  upon  his  com- 
plaint, upon  motion  of  defendants  the  court 
dismissed  this  action  on  the  merits,  to  which 
order  and  Judgment  of  dismissal  plaintiff  at 
the  time  took  exception.  Thereupon  plain- 
tiff appealed  to  this  court  from  such  final 
order. 

The  errors  assigned  are  as  follows:  T*e 
lower  court  erred  in  sustaining  the  demurrer 
of  respondent  state  of  Washington,  and  In 
making  the  final  order  dismissing  appellant's 
complaint  herein.  The  lower  court  erred  in 
sustaining  respondents'  demurrer  to  plain- 
tiff's (appellant's)  complaint,  and  in  dismiss- 
ing this  case. 

The  appellant.  In  his  brief,  says:  "Frank 
Shay,  one  of  the  respondents,  is  easily  dis- 
posed of.  In  the  light  of  his  assignment  of  all 
his  right,  tJtle,  and  interest  in  the  contract 
in  question,  and  his  answer  herein,  in  which 
he  expressly  disclaims  any  interest  what- 
ever in  said  contract  or  in  this  case;  and 
these  actions  on  his  part  remove  any  ques- 
tion of  his  being  a  party  In  interest  either  in 
said  contract  or  in  this  case.  The  demurrer 
of  tlie  state  of  Washington  cuts  but  little, 
if  any,  figure  in  thjs  case.  The  question  as 
to  whether  or  not  the  court  has  Jurisdiction 
of  the  state  in  this  case,  or  as  to  whether 
or  not  the  complaint  states  a  cause  of  ac- 
tion against  the  state,  is  of  but  little  con- 
sequence to  the  appellant.  In  determining 
bis  right  to  the  relief  sought  against  re- 
spondents Hill  and  the  railroad  company. 
The  state  and  Frank  Shay  were  brought  into 
this  case  to  satisfy  the  requirement  of  the 
lower  court,  and  appellant  would  not  be 
damaged  or  his  case  weakened  if  they  were 
both  dismissed  from  this  case."  In  these  re- 
spects we  view  the  complaint  In  the  same 
light  as  the  appellant,  and  no  error  was  com- 
mitted by  the  conrt  below  in  sustaining  the 
demurrer  of  the  state  of  Washington  to  the 
complaint.    The  state  was  not  a  necessary 


party  to  the  action,  and  the  complaint  stated 
no  cause  of  action  against  the  state.  As  to 
whether  or  not  the  court  had  Jurisdiction 
over  the  state  in  this  action,  we  express  no 
opinion,  as  we  do  not  think  it  necessary  to 
pass  upon  that  question  at  this  time.  Shay, 
by  his  disclaimer,  is  no  longer  a  necessary 
party. 

We  have  examined  the  contract  in  this 
action,  it  being  made  part  of  the  complaint 
by  apt  reference.  There  is  nothing  in  the 
contract  on  which  to  base  the  allegation  of 
the  complaint  that  the  state  "undertook  and 
agreed  •  •  *  that  all  Of  said  lands  to 
be  filled  should  be  retained  by  the  state  in 
the  same  condition,  as  regards  necessary 
cost  of  filling,  as  they  were  in  at  the  date 
of  the  execution  of  said  contract."  The  law 
of  the  state  relative  to  the  excavation  of 
water  ways  by  private  contract,  under  which 
the  appellant  claims,  does  not  contemplate  a 
retention  of  the  tide  lands  by  the  state  until 
the  contract  of  filling  in  is  complied  with. 
The  state  retained  the  right  to  sell  its  tide 
lands  or  lease  Its  harbor  areas.  By  the  act 
in  question  there  was  reserved  to  the  con- 
tractor a  lien  only  on  the  lands  filled  in  un- 
der such  contract  The  complaint  now  un- 
der consideration  is  the  fourth  amended  com- 
plaint. The  license  or  right  of  Hill  and  the 
railroad  company  to  enter  the  lands  par- 
tially covered  by  the'  terms  of  the  contract, 
and  to  fill  in  the  same,  and  to  excavate  the 
private  ship  channel,  does  not  clearly  appear 
from  the  complaint  An  amended  complaint 
filed  In  this  action  before  the  complaint  un- 
der consideration,  and  brought  here  by  re- 
spondents by  way  of  a  supplemental  record, 
alleges  that  the  state  of  Washington  duly 
sold  and  conveyed  to  the  defendant  Hill  the 
lands  he  is  now  alleged  to  be  trespassing 
upon,  subject  to  the  lien  claim  and  right  of 
the  appellant  under  said  contract  It  may 
be  that  under  the  strict  rule  that  the  fourth 
amended  complaint  must  be  construed  with- 
out reference  to  former  pleadings,  we  should 
not  take  this  fact  into  consideration.  The 
allegation  of  the  fourth  amended  complaint 
that  Hill  and  the  railroad  company  unlaw- 
fully entered  Is  a  mere  conclusion  of  law. 
The  state  has  been  made  a  party,  and  has 
admitted  by  its  demurrer  all  matters  well 
pleaded.  The  character  of  the  work  alleged 
in  the  complaint  is  such  that,  if  the  parties 
doing  it  were  mere  trespassers,  the  ofiicers 
of  the  state  charged  with  the  sale  and  con- 
trol of  its  tide  lands  must  have  known  of 
the  work.  The  appellant  also  alleges  in  his 
complaint  that  he  notified  the  state  of  the 
acts  of  the  respondents  before  bringing  this 
action,  and  as  early  as  the  17th  of  Novem- 
ber, 1808.  It  is  presumed  that  the  board  of 
state  land  commissioners,  on  whom  devolves 
the  duty  of  looking  after  such  matters,  would 
not  have  permitted  the  respondents  Hill  and 
the  railroad  company  to  enter  upon  the  pub- 
lic lauds  and  commit  such  a  trespass  as  is 
alleged.    The  law  constantly  presumes  that 
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public  oflScen  charged  with  the  perform- 
ance of  official  duty  have  not  neglected  the 
same.  Kimball  v.  School  Dist  No.  122  (de- 
cided December  13,  1000)  63  Pac.  213;  Me- 
chem.  Pub.  OCT.  i  57&.  There  are  no  facts 
alleged  In  the  complaint  showing  that  the 
respondents  Hill  and  the  railroad  company 
luid  no  license  or  authority  to  enter  upon 
the  lands  and  excavate  the  channel  men- 
tioned; and,  as  the  state  has  the  right  to 
sell  notwithstanding  the  contract  of  the  ap- 
pellant, we  are  Justified  in  presumiug  that 
the  respondents  are  and  have  been  rightfully 
la  possession. 

The  respondents  contend  that  the  contract 
pleaded  was  invalid  originally;  that  it  has 
lapsed  through  nonperformance  and  the  ex- 
piration of  the  time  limit  therein  provided. 
As  we  view  this  case,  it  is  not  necessary  to 
pass  upon  these  questions  at  this  time,  and 
we  express  no  opinion  in  that  respect 

There  is  nothing  In  this  complaint  show- 
ing that  tbe  respondents  Hill  and  the  railroad 
company  have  in  any  way  compelled  the  ap- 
pellant to  desist  from  actual  work  under  his 
contract  The  contract  provides  and  reserves 
the  right  to  the  commissioner  of  public  lands 
to  modify  the  plans  and  specifications  of 
bulkhead  and  retaining  walls,  as  to  shape, 
form,  and  character  of  material,  as  might  be 
shown,  by  experiment  or  otherwise,  to  be 
necessary  to  Impound  In  a  secure  manner 
the  material  of  the  embankment  provided 
for  therein,  with  ample  power  of  deviation 
to  meet  the  necessary  requirements,  etc. 
The  complaint  further  alleges  that  on  the 
4th  of  May,  1896,  the  appellant  entered  upon 
the  performance  of  his  contract;  that  on  the 
5th  of  May,  1896,  appelhint  was  notified  by 
the  commissioner  of  public  lands  of  Wash- 
ington, as  was  his  right  under  the  law  and 
the  contract,  that  said  commissioner  had 
elected  to  exercise  his  right  under  said  con- 
tract of  changing  the  form  of  bulkhead  to 
be  used,  and  that  be  would  proceed  to  formu- 
late and  prescribe  plans  and  speclfk»tlons  of 
his  proposed  change  for  the  construction  of 
such  new  style  of  bulkhead,  and  said  com- 
missioner thereupon  notified,  required,  and 
ordered  appellant  to  suspend  operations  un- 
der said  contract  until  such  plans  and  speci- 
fications for  such  new  style  of  bulkhead 
should  be  determined  upon  and  communicat- 
ed to  appellant;  that  under  the  contract  the 
appellant  by  reason  of  such  notifications, 
suspended  work.  The  complaint  further  al- 
leges that  no  new  style  of  bulkhead  has  been 
furnished,  and  the  commissioner  has  not  ad- 
vised the  appellant  of  the  kind  of  bulkhead 
required,  and  that  the  commissioner  has  not 
withdrawn  his  order  commanding  the  plaln- 
titr  to'  cease  work,  etc.  There  Is  no  allega- 
tion In  the  complaint  that  the  appellant  has 
ever  requested,  or  that  he  has  taken  any 
steps  whatever  to  compel,  the  commissioner 
to  furnish  the  new  style  of  bulkhead.  The 
commissioner  may  never  furnish  such  new 
style,  or  It  may  be  years  before  he  furnishes 


the  same.  The  contract  In  the  meantime  Is 
In  a  state  of  suspension.  When  a  new  style 
of  bulkhead  Is  furnished,  and  the  appellant 
then  proceeds  with  his  contract  It  will  be 
time  enough  to  determine  what  damages  he 
has  sustained  or  may  sustain  by  reason  of 
the  acts  of  the  respondents.  The  damages 
now  claimed  may  never  belong  to  the  appel- 
lant and  his  Interest  in  the  same  depends 
wholly  upon  the  action  of  the  state  land  com- 
missioner in  furnishing  a  new  style  of  bulk- 
head. Tills  interest  Is  too  uncertain  to  now 
call  for  redress  In  a  court  of  law,  w  for  the 
Interposition  of  a  court  of  equity  In  his  be- 
half. The  Judgment  of  the  court  below  U 
therefore  affirmed. 

DUNBAR,  a  J,  and  RBAVIS,  FDLLGB- 
TON,  and  ANDERS.  JJ.,  concur. 


(9  Wyo.  IST) 

SHB3RL00K  t:  LEHQHTON.' 
(Supreme  Court  of  Wyoming.    Jan.  10,  1901.) 

MINES  AND  MINERALS  —  ADVERSE  CLAIM  — 
DEVELOPMENT— WORK  ON  ADJOININQ  CLAIM 
— FORFEITURB-CITIZENSHIP—PROOF. 

1.  Whore,  In  an  action  to  determine  the  own- 
ership of  a  mining  claim,  plaintiff  relies  on  a 
forfeiture  for  nonperformance  of  work  on  the 
claim,  and  shows  that  no  work  was  performed 
within  the  limits  of  the  claim  for  two  suc- 
cwsive  years,  he  establishes  a  prima  facie  case 
of  forfeiture,  casting  on  defendant  claiming 
the  performance  of  work  ontside  the  claim  for 
the  benefit  thereof,  the  burden  of  showinK  the 
performance  of  such  labor,  and  its  reasonable 
tendency  to  benefit  the  claim;  and  hence  plain- 
tiff may  show  in  rebuttal  that  the  work  relied 
on  did  not  benefit  the  claim. 

2.  An  adverse  claimant  of  a  mining  claim  re- 
lied on  a  forfeiture  for  neglect  for  two  snccessive 
years  to  perform  labor  in  its  development.  Tlie 
claimant  showed  work  done  in  a  tunnel  on  an 
adjacent  claim,  which  was  performed  in  good 
faith  for  the  development  of  the  claim  in  dis- 
pute. The  location  of  the  claim  and  the  direc- 
tion pursued  by  the  tunnel,  as  well  as  the  loca- 
tion of  the  vein  as  disclosed  by  the  outcrop- 
pings,  showed  that  if  the  tunnel  was  con- 
tinued on  its  course  as  laid,  it  probably  would 
have  intersected  the  vein  on  the  disputed  claim. 
The  adverse  clairannt  alone  expressed  the  opin- 
ion that  the  tunnel  did  not  l>enefit  the  claim. 
Held  insufficient  to  support  a  Judgment  of  for- 
feiture, since  the  conflict  in  the  evidence  as  to 
the  benefit  of  the  tunnel  to  the  claim  in  dis- 
pute was  not  such  as  to  autiiorize  the  court  in 
refusing  to  disturb  the  judgment. 

3.  In  an  action  by  an  adverse  claimant  bas- 
ing his  right  to  a  mining  claim  on  a  location 
after  an  alleged  forfeiture,  that  the  original 
locator  for  a  patent  failed  to  prove  dtisen- 
ship  cannot  entitle  the  adverse  claimant  to 
judgment,  since  the  absence  of  proof  of  citizen- 
ship authorized  the  refusal  of  a  judgment  for 
the  origlDal  claimant  but  did  not  authoriu  • 
Judgment  for  the  adverse  claimant. 

4.  Where  an  adverse  claimant  sues  for  pos- 
session of  a  mining  claim,  evidence  that  when 
the  claim  was  originally  located  the  four  cor- 
ners were  marked  by  posts  set  In  the  ground. 
indicating  the  particular  corner  which  each  rep- 
resented, and  that  a  party  acquainted  with  the 
claini  subsequently  noticed  that  the  comer 
and  side  posts  were  up,  is  sufficient  to  justify  a 
finding  that  the  original  location  was  so  dis- 
tinctly marked  as  that  its  boundaries  could  b« 
readily  traced. 

*For  opinion  on  rabearlDg,  ««•  a  Pas.  tH, 
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Error  to  district  court,  Fremont  county; 
Charles  W.  Bramel,  Judge. 

Action  by  George  H.  Lelghton  against  Pe- 
ter It.  Sherlock  for  possession  of  a  mining 
claim.  From  a  judgment  in  favor  of  plain- 
tiff, defendant  brings  error.    Beversed. 

M.  C.  Brown,  for  plaintiff  in  error.  Henry 
McAUlster,  Jr.  (Blackmer  &  McAllister,  of 
counsel),  for  defendant  in  error. 

POTTER,  C.  J.  Plaintiff  In  error  applied 
at  the  United  States  land  office  for  a  patent 
to  the  Cleveland  lode  mining  claim.  Defend- 
ant in  error  filed  a  protest  and  adverse  claim, 
and  instituted  this  suit  in  support  thereof  to 
determine  the  ownership  or  right  of  posses- 
sion. In  pursuance  of  the  provisions  of  section 
2326  of  the  Revised  Statutes  of  the  United 
States.  The  daim  of  defendant  in  error  is 
based  upon  a  location  of  the  Dewey  lode, 
July  11,  1898,  covering  practically  the  same 
ground  as  that  Included  within  the  exterior 
boundaries  of  the  Cleveland  lode.  Plaintiff 
In  error  and' his  grantors  had  been  in  pos- 
session of  the  Cleveland  lode  for  several 
years,  and  bad  done  considerable  work  in  the 
direction  of  Its  development.  By  an  amend- 
ment to  the  petition  It  was  alleged  that  dur- 
ing the  years  1896  and  1897  the  claimants  of 
the  Cleveland  had  neglected  to  perform  $100 
worth  of  labor  and  improvements,  or  any 
amount  upon  or  for  the  benefit  of  that  lode 
or  claim;  and  that  thereafter,  and  before 
resumption  of  work  thereon,  the  defendant 
In  error  located  the  Dewey  lode;  and  that,  in 
consequence  of  the  nonperformance  of  said 
work,  the  right  and  title  of  plaintiff  in  error 
or  his  grantors  was  forfeited,  if  any  such 
right  or  title  had  ever  been  acquired.  The 
case  was  tried  to  the  court  without  a  Jury, 
and  resulted  in  a  Judgment  for  defendant  In 
error,  who  was  the  plaintiff  below.  The 
trial  court  found  that  defendant  in  error  bad 
established  his  right  and  title  to  the  Dewey 
lode  mining  claim,  and  he  was  adjudged  to 
be  the  owner  and  entitled  to  the  possession 
ot  the  premises  in  controversy.  The  case  is 
brought  here  by  proceedings  in  error. 

In  support  of  the  averment  of  forfeiture  the 
plaintiff  below  confined  his  evidence  in  chief 
to  proof  that  in  1897  no  work  was  performed 
or  Improvements  made  within  the  boundaries 
of  the  Cleveland  claim.  The  defense  intro- 
duced evidence  showing  the  performance  of 
the  requisite  amount  of  work  during  that 
year  In  a  tunnel  outside  the  boundaries  of 
the  claim,  but  near  one  of  the  end  lines 
thereof,  upon  an  adjoining  patented  claim 
known  as  the  "Carisa,"  or  "Mono,"  and  that 
the  work  In  such  tunnel  was  performed  as 
assessment  work  upon  the  Cleveland,  as  well 
as  another  claim  known  as  the  "Sampson," 
and  fcff  the  purpose  of  developing  both  said 
claims.  According  to  the  testimony  produced 
by  the  defense,  the  object  of  working  the 
tnnnel  was  the  intersection  of  the  vein  upon 
the  Cleveland,  and  thereafter  a  continuance 


of  the  tunnel  by  the  owners  of  the  Sampson 
until  it  should  reach  their  claim,  which  was 
situated  beyond  and  adjoining  the  Cleveland. 
The  owner,  or  one  of  the  owners,  of  the 
Sampson  was  also  interested  In  the  Cleve- 
land. It  was  testified  by  the  witnesses  for 
the  defendant  (plaintiff  in  error  here)  upon 
this  subject  that  the  tunnel  was  dug  in  a 
favorable  place  to  reach  the  ore  on  the  Cleve- 
land lode.  In  rebuttal  the  plaintiff  was  per- 
mitted, over  objection,  to  introduce-  testi- 
mony to  the  effect  that  the  tunnel  did  not 
tend  to  the  benefit  of  nor  to  improve  or  de- 
velop the  Cleveland  claim.  The  ruling  of 
the  court  In  that  regard  is  assigned  as  error. 
It  Is  contended  that  the  burden  of  proof  to 
establish  forfeiture  rested  upon  the  plaintiff 
below,  who  had  alleged  the  same;  and  that 
the  evidence  permitted  to  be  Introduced  in 
rebuttal  was  Improperly  received,  as  it  should 
have  been  offered  In  chief  as  a  part  of  the 
plaintiff's  case.  It  Is  undoubtedly  well  set 
tied  that  the  party  relying  upon  a  forfeiture 
must  allege  and  prove  it,  and  the  burden  of 
proof  in  the  first  instance  rests  upon  him  to 
establish  the  forfeiture.  When,  however, 
such  party  shows  that  no  work  was  perform- 
ed within  the  limits  of  the  claim,  be  makes 
out  a  prima  t&<^e  case;  and  thereafter,  should 
his  adversary  depend  upon  labor  done  out< 
side  the  claim,  the  burden  is  cast  upon  him  of 
proving  the  performance  of  such  labor,  and 
that  Its  reasonable  tendency  la  to  the  benefit 
of  the  claim.  Hall  v.  Kearny,  18  Colo.  505, 
33  Pac.  373;  Mining  Co.  v.  Barclay  (C.  C.)  82 
Fed.  554.  If  the  work  has  in  fact  been  done 
for  the  development  of  the  claim,  it  may 
proi>erly  be  considered  as  annual  assessment 
work,  although  It  may  have  been  performed 
without  the  exterior  boundaries  of  the  claim. 
And  In  such  case  it  is  held  to  be  Immaterial 
whether  the  Improvement  Is  upon  patented 
or  unpatented  property,  except  as  this  may 
throw  light  upon  the  intention  of  the  parties 
in  doing  the  work.  Strasburger  v.  Beecher 
(Mont)  49  Pac.  740;  Hall  v.  Kearny,  supra; 
Mining  Co.  v.  Barclay,  supra;  Mining  Oo.  v. 
Cailison,  6  Sawy.  439,  9  Morr.  Min.  Bep.  616, 
Fed.  Cas.  No.  0,886.  The  reason  of  the  rule 
which  shifts  the  burden  of  proof  In  such 
cases  is,  we  think,  obvious.  It  Is  not  a  legal 
presumption  that  all  labor  done  outside  a 
claim  by  the  owner  is  performed  as  repre- 
sentation work.  If  so  performed,  and  it  was 
Intended  as  the  required  annual  labor,  the 
fact  must  be  peculiarly  within  the  knowledge 
of  the  claimant;  and  one  charging  a  for- 
feiture can  hardly  be  expected  to  be  infoirmed 
as  to  all  work  which  may  have  been  perform- 
ed off  the  claim,  or  as  to  the  intention  or 
purpose  thereof.  The  court  did  not  err, 
therefore,  in  admitting  the  testimony  intro- 
duced in  rebuttal  upon  the  question  of  the 
effect  or  tendency  of  the  work  done  in  the 
tunnel.  And  for  the  same  reason  it  was  not 
error  for  the  court  to  reject  the  testimony 
offered  by  the  defendant  below  in  surrebut- 
tal  to  show  that  such  work  did  tend  to  inure 
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to  the  benefit  and  development  of  the  claim. 
It  was  Incumbent  upon  the  defense  to  show 
that  fact,  as  a  part  of  its  main  case,  after  the 
plaintiff  had  made  out  a  prima  facie  case  by 
proof  of  the  nonperformance  of  work  within 
the  boundaries  of  the  claim. 

This  brings  us  to  the  questions  involved 
in  the  assignment  of  error  that  the  Judg- 
ment is  not  sustained  by  the  evidence.  In 
this  connection  it  Is  argued  on  behalf  of 
plaintiff  in  error  that  the  evidence  Is  Insuffi- 
cient to  establish  a  forfeiture  of  the  Cleve- 
land claim.  There  seems  to  be  no  question 
but  that  the  owners  of  the  Cleveland  made 
a  sufficient  expenditure,  in  1807,  in  the  way 
of  labor  in  the  tunnel;  and  that  such  labor 
was  performed  as  representation  or  assess- 
ment worli  for  the  Cleveland  lode.  The  con- 
tention of  the  locator  of  the  Dewey  lode 
(defendant  In  error)  is  that  such  labor  did 
not  tend  to  the  benefit  of  the  Cleveland.  It 
is  argued,  with  some  basis  therefor  in  the 
testimony,  that  a  continuation  of  the  tunnel 
in  Its  original  direction  without  a  shifting 
thereof  would  intersect  the  Cleveland  vein 
outside  the  boundaries  of  the  claim.  The 
direction  of  the  tunnel  originally  was  north- 
erly, and  slightly  to  the  east,  but  perhaps 
not  enough  to  the  east  to  st^ke  the  Cleve- 
land ground  upon  reaching  the  vein.  At 
least  that  may  be  assumed  to  be  the  case. 
Subsequently,  however,  the  tunnel  was  caus- 
ed to  proceed  more  sharply  towards  the 
Cleveland  end  line;  and  we  do  not  regard 
this  shifting  of  the  original  direction  as  In- 
dicating an  absence  of  purpose  at  the  in- 
ception of  the  work  In  the  tunnel  to  intersect 
the  vein  upon  the  Cleveland  ground.  The 
testimony  is  positive  that  the  work  In  the 
tunnel  by  the  owners  of  the  Cleveland  was 
performed  as  assessment  work  for  that 
claim,  and  with  the  purpose  and  intention 
of  intersecting  the  vein.  The  only  question 
which  requires  consideration  In  this  connec- 
tion, we  think,  is  the  effect  of  that  work,— 
whether  or  not  Its  tendency  was  for  the 
benefit  or  development  of  the  claim.  Mr. 
Williams,  who  owned  a  one-third  interest 
in  the  Cleveland,  and  was  foreman  of  the 
Carlsa,  or  Mono,  upon  whose  ground  the 
tunnel  was  located,  testified  that  when  the 
wo;:k  upon  the  tunnel  was  commenced  It 
was  believed  to  be  close  to  the  Cleveland 
line,  and  that  it  was  run  to  develop  that 
claim  as  well  as  the  Sampson;  that,  accord- 
ing to  his  original  calculation,  the  tunnel 
would  be  58  feet  below  the  surface  when 
it  should  strike  the  lead  upon  the  Cleveland. 
He  testified  that  it  was  run  in  a  proper  place 
for  the  discovery  of  ore  upon  the  Cleveland. 
Mr.  Sherlock's  testimony  was.  In  substance, 
that  the  object  of  the  tunnel  was  to  crosscut 
the  formation;  and  to  strike  a  lead  on  the 
Cleveland  that  would  pay.  Mr.  Luellan,  a 
miner  of  18  years'  experience,  testified  that 
the  tunnel  was  run  in  a  favorable  place  to 
discover  ore  on  the  Cleveland;  and  that,  as 
it  was  so  close  to  the  Carlsa  property,  it 


would  be  a  benefit.  Another  miner,  who 
had  been  In  that  country  since  1886,  testified 
that  the  tunnel  was  run  in  a  favorable  place 
to  reach  the  ore  on  the  Cleveland.  Stating 
his  reasons,  he  said  that  it  would  cut  the 
lead  of  the  Carlsa,  which  was  producing 
valuable  mineral;  and  It  was  presumed  to 
be  Just  where  the  lead  could  be  cut  through 
quicker  than  at  any  other  place.  His  opin- 
ion was  that  the  tunnel  would  intersect  the 
Cleveland  at  about  the  center  of  the  vein. 
Upon  being  questioned,  on  cross-examina- 
tion, whether  It  would  not  have  been  ad- 
visable to  start  the  tunnel  on  the  Cleveland, 
he  stated  that  he  did  not  know  as  that 
would  make  any  particular  difference.  He 
was  asked  if  another  method  of  working, 
mentioned  by  counsel  Interrogating  him, 
would  not  have  disclosed  the  vein,  and  be 
responded  that  he  thought  the  tunnel  much 
the  best.  It  appears  that  after  the  com- 
pletion of  the  work  done  in  1897  the  tunnd 
was  approached  by  an  open  cut  of  more  than 
20  feet,  and  was  about  60  feet  in  length 
under  ground.  In  explaining  bis  testimony 
Mr.  Williams  stated  that:  "It  was  a  favor- 
able place  to  run  a  tunnel  for  the  discovery 
of  ore  on  the  Cleveland.  The  distance  was 
less,  and  we  knew  more  of  the  existence  of 
the  ore -here."  Asked  from  where  the  dis- 
tance was  less,  he  said:  "From  where  we 
started  it  would  be  less  to  where  we  would 
find  the  ore.  We  were  near  the  Carlsa,  and, 
did  we  not  strike  ore,  we  were  that  much 
nearer  to  the  ore  bed."  In  opposition  to  the 
testimony  of  the  above-named  witnesses,  the 
defendant  in  error  was.  In  rebuttal,  produced 
as  a  witness  on  his  own  behalf,  and  also  a 
Mr.  Hinkley.  The  latter  was  asked  whether 
or  not  the  tunnel,  or  the  working  therein, 
tended  to  the  benefit  of,  or  to  imptove  or 
develop,  the  Cleveland  claim.  He  stated 
that  he  did  not  consider  it  of  any  benefit; 
that  he  did  not  consider  it  good  mining  to 
go  135  feet  to  strike  the  vein  30  or  35  feet 
away;  that  the  vein  was  already  exposed. 
He  also  testified  that,  had  the  tunnel  been 
extended  on  Its  original  course.  It  would 
have  passed  through  the  vein,  as  shown 
by  the  outcropping,  outside  the  Cleveland 
ground;  leaving  the  impression  that  it  would, 
however,  enter  the  Cleveland  before  inter- 
secting the  vein  by  pursuing  the  course  giv- 
en to  it  in  1S&7.  Upon  cross-examination 
the  witness  denied  saying  that  the  work  in 
the  tunnel  did  not  in  any  way  develop  the 
claim,  and  explained  by  stating  that  he  did 
not  consider  it  good  Judgment  to  run  the 
tunnel  In  that  way;  admitting  that  others 
might  differ  from  him.  The  effect  of  his 
testimony  is  exactly  what  he  finally  stated  it 
to  be,  viz.  that,  in  his  opinion,  work  might 
have  been  done  at  some  other  place  which 
would  have  accomplished  more  for  the  de- 
velopment of  the  claim.  Mr.  Leighton,  the 
defendant  in  error,  testified  that,  in  his  Judg- 
ment, the  tunnel  did  not  tend  at  all  to  the 
benefit  of  the  claim;  and  his  reason,  as  stat- 


Digitized  by 


Google 


Wyo.) 


SHERLOCK  V.  LEIGHTON. 


583 


ed,  was  that  the  ground  Is  so  flat  there  that 
he  did  not  see  how  the  tunnel  could  be  of 
any  benefit  He  stated  further  that,  had  be 
owned  the  claim,  be  would  not  have  done 
the  work  there.  The  finding  of  the  court 
was  general,  and  no  special  reference  was 
made  in  tha  findings  to  the  question  of  for- 
feiture. The  court  found  that  the  defendant 
In  error  bad  established  bis  right  and  title 
to  the  Dewey  lode,  and  adjudged  that,  as 
against  the  plaintiff  in  error,  he  was  the 
owner  and  entitled  to  the  possession  of  the 
premises  In  controversy.  The  finding  may 
have  been  based  upon  a  matter  yet  to  be 
considered;  but,  In  view  of  the  general  char- 
acter of  the  finding,  defendant  in  error  Is 
doubtless  entitled  to  rely  upon  the  alleged 
forfeiture.  If  the  evidence  Is  sufficient  to  es- 
tablish it. 

The  conflict  In  the  evidence  respecting  the 
beneficial  tendency  of  the  work  performed 
in  the  tunnel  is  not  of  such  a  character,  in 
our  Judgment,  as  to  authorize  a  court  of  er- 
ror to  refuse  to  disturb  the  Judgment  for  the 
sole  reason  that  it  was  based  upon  conflict- 
ing evidence.  The  work  in  the  tunnel,  as 
shown  by  the  undisputed  testimony,  perform- 
ed by  the  owners  of  the  Cleveland,  or  under 
their  direction  and  at  their  expense,  was 
done  as  assessment  work  upon  that  claim, 
in  good  faith,  for  the. purpose  of  developing 
the  same;  and  they  believed  at  the  time  that 
the  work  would  tend  to  develop  it.  All  the 
witnesses  on  behalf  of  the  plaintiff  In  error 
who  were  Interrogated  upon  the  subject  tes- 
tified that  the  tunnel  was  run  In  a  place  fa- 
vorable for  the  discovery  of  ore  In  the  Cleve- 
land claim.  In  addition  thereto,  taking  the 
expressed  Intention  and  purpose  of  the  par- 
ties running  the  tunnel,  and  the  location  of 
the  claim  and  tunnel,  and  direction  pursued 
by  the  latter,  as  well  as  the  location  of  the 
Teln  as  disclosed  by  the  outcropplngsi,  it  ap- 
pears probable  that,  if  continued  along  Its 
course  as  laid  out,  the  tunnel  will  intersect 
the  vein  upon  the  Clevdand  territory.  Mr. 
Hlnkley,  it  is  true,  testified  that  be  thought 
more  advantageous  work  could  have  been 
performed  elsewhere.  But  the  law  does  not 
require  that  the  annual  expenditure  to  pro- 
tect a  claim  shall  be  applied  In  the  way  of 
the  best  possible  development  of  the  claim. 
As  to  that  matter  miners  of  equal  experience 
and  Judgment  might  honestly  ditter.  The 
testimony  of  Mr.  Hlnkley  presents  no  ma- 
terial conflict  He  was  careful  to  deny  hay- 
ing stated  that  the  tunnel  did  not  tend  at  all 
to  the  benefit  of  the  claim.  In  the  case  of 
Mining  Co.  v.  Calllson,  5  Sawy.  439,  9  Morr. 
Mln.  Rep.  «16,  Fed.  Gas.  No.  9,886,  it  was 
said,  concerning  the  annual  labor  required 
upon  a  mining  claim  to  save  it  from  forfei- 
ture, "Congress  plainly  required  this  work 
to  be  done  by  way  of  a  continuous,  annual 
assertion,  or  renewal  of  the  original  claim 
and  location;  nothing  more;"  and  it  was  stat- 
ed that  the  amount  of  expenditure  reqqired 
Is  too  small  to  be  of  any  practical  conse- 


quence as  a  development  of  the  dalm.  With 
the  single  exception  of  the  testimony  of  the 
adverse  claimant  who  expressed  as  his  opin- 
ion that  the  tunnel  in  no  way  tended  to  the 
benfit  of  the  claim,  there  Is  no  support  In 
the  evidence  of  the  allegation  of  forfeiture. 
To  hold,  upon  the  strength  of  his  testimony 
alone,  as  against  all  the  other  facts  in  the 
case  and  the  Judgment  of  other  experienced 
miners,  that  there  had  been  an  abandonment 
or  forfeiture,  although  the  locator  had,  in 
good  faith,  made  the  required  expenditure, 
believing  that  the  work  done  would  inure  to 
the  advantage  of  his  claim,  and  assist  in  its 
development,  would  shock  our  sense  of  Jus- 
tice. It  would  amount  to  substituting  for 
the  honest  Judgment  of  the  locator  the  Judg- 
ment doubtless  equally  as  honest,  of  his  ad- 
versary, who  has  sought  to  get  possession 
of  the  property  by  taking  advantage  of  the 
supposed  forfeiture.  It  seems  to  us  that  in 
determining  the  question  as  to  the  beneficial 
character  of  a  tnnnel  such  as  was  construct- 
ed in  this  case,  where  the  opinions  of  expert 
witnesses  differ  upon  the  question,  some 
force  should  be  given  to  the  honest  Intention 
and  good  faith  of  the  locator,  and  In  a  doubt- 
ful case  that  might  be  sufficient  to  turn  the 
scale.  But  according  to  most  of  the  witness- 
es in  the  case  at  bar,  the  w(»rk  was  of  ben- 
efit and  that  opinion  appears  to  us  to  be 
supported  by  the  facts  In  the  case.  The 
great  weight  of  the  evidence  upon  the  prop- 
osition ia  clearly  opposed  to  the  theory  of 
the  defendant  in  error.  We  regard  the  con- 
flict, so  far  as  the  facts  are  concerned,  as 
so  slight  and  unimportant  that  the  case  does 
not  call  for  the  application  of  the  rule  by 
which  an  appellate  court  Is  guided  where  a 
decision  upon  a  question  of  fact  Is  found  to 
rest  upon  conflicting  evidence.  In  our  Judg- 
ment, the  evidence  Is  Insufficient  to  sustain 
the  allegation  of  forfeiture  of  the  Cleveland 
lode. 

But  counsel  for  defendant  In  error  urges 
that  the  Judgment  must  be  affirmed  for  the 
reason  that  plaintiff  in  error,  the  original 
locator  and  applicant  for  patent,  failed  to ' 
prove  citizenship  on  his  part  Proof  of  cit- 
izenship In  an  adverse  suit  Is  required  only 
to  enable  a  party  to  recover  a  Judgment  In 
his  own  favor.  Lee  Doon  v.  Tesh,  68  Oal. 
43,  6  Pac.  97,  8  Pac.  621;  Rosenthal  v.  Ives, 
2  Idaho,  244,  12  Pac.  904;  McFeters  v.  Pier- 
son,  15  Colo.  201,  24  Pac.  1076;  Keeler  v. 
Trueman,  15  Colo.  143,  25  Pac.  311;  Jackson 
V.  Dines,  13  Colo.  90,  21  Pac.  918;  1  Llndl. 
Mines,  |§  233,  234.  The  absence  of  such 
proof  may  prevent  a  recovery  by  the  one 
party,  but  it  does  not  operate  to  authorize  a 
Judgment  for  that  reason  alone,  In  favor 
of  his  adversary.  1  Llndl.  Mines,  I  234; 
Billings  V.  Smelting  Co.,  3  C.  C.  A.  60,  52 
Fed.  250;  Manuel  v.  Wulff.  152  U.  S.  505, 
14  Sup.  Ot  651,  38  L.  Ed.  502;  McCarthy  v. 
Speed.  11  S.  D.  362,  77  N.  W.  590.  The  re- 
sult of  the  authorities  upon  this  question  Is 
that  an  alien  locator  of  a  mining  claim  may, 
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until  "Inquest  of  office,"  hold  and  dispose 
of  the  same  In  like  manner  as  a  citizen.  His 
citizenship  ia  subject  to  question  only  by  the 
government;  but  proceedings  to  obtain  pat- 
ents, and  adverse  suits  brought  In  connection 
therewith,  are  held  to  have  the  effect,  or  to 
be  the  equivalents,  of  "Inquest  of  office,"  as 
the  government  is  interested  in  the  outcome 
of  the  proceedinlgs  or  suit;  and  so,  by  and 
through  the  right  of  the  government,  as  it  is 
said,  either  party  to  an  adverse  siiit  may 
question  the  citizenship  of  the  other.  After 
reviewing  the  authorities,  Mr.  Lindley  con- 
cludes: "That  a  qualified  locator  may  re- 
locate a  claim  in  the  possession  of  an  alien 
who  has  not  declared  his  intention  to  become 
a  citizen,  if  such  relocation  may  be  made 
without  force  or  violence,  and  prior  to  the 
naturalization  of  the  alien;  that  the  reloca- 
tor  would  then  be  in  a  position  to  contest  the 
alien's  right  to  a  patent;  but  that  the  alien- 
age of  the  original  locator  would  not  avail 
the  subsequent  citizen  locator  so  as  to  per- 
mit the  court  to  award  the  claim  to  him  for 
that  reason,  but  the  latter  would  be  enabled, 
through  the  patent  proceedings,  which  are 
the  equivalents  of  'Inquest  of  office,'  to  have 
alienage  established,  and  thus  clear  the  rec- 
ords." 1  Lindl.  Mines,  i  234.  An  objection 
on  the  ground  of  alienage.  If  sustained, 
would  only  defeat  the  claim  of  the  alien. 
"It  would  not,  in  any  sense,  sustain  the  titTe 
of  the  objector."  Billings  v.  Smelting  Co.,  3 
a  C.  A.  69,  52  Fed.  250.  The  effect  of  a  mere 
failure  of  proof  of  citizenship  cannot  be 
greater  or  more  far-reaching  than  an  affirm- 
ative showing  of  alienage.  The  absence  of 
evidence  on  the  question  of  the  citizenship  of 
plaintiff  In  error  authorized  the  court  to  re- 
fuse to  award  a  judgment  in  his  favor,  but 
it  did  not  authorize  a  judgment  In  favor  of 
defendant  in  error. 

It  is  further  contended  by  counsel  that  the 
evidence  is  not  sufficient  to  Justify  the  court 
In  holding  that  the  location  of  the  Cleveland 
lode  was  so  distinctly  marked  as  that  its 
boundaries  could  be  readily  traced.  We 
deem  it  unnecessary  to  rehearse  all  the  tes- 
timony bearing  upon  the  original  location. 
In  regard  to  maridng  the  boundaries,  Mr. 
Sherlock  testified  that  be  was  present  when 
the  claim  was  located  in  1885,  and  that  the 
four  comers  were  marked  by  posts  set  In  the 
ground,  and  that  each  post  was  marked  so 
as  to  Indicate  the  particular  corner  which  it 
represented;  the  post  at  the  northeast  comer 
being  marked  "N.  E.  Corner  of  Cleveland 
Lode,"  and  the  other  corner  posts  having 
similar  informatloD  marked  upon  them.  He 
was  not  positive  as  to  the  placing  of  posts 
on  the  side  lines.  Mr.  Williams  testified  that 
he  became  acquainted  with  the  claim  in  188a, 
and  noticed  that  "the  posts  were  up,— the 
comer  and  side  ones."  We  think  the  evi- 
dence sufficient;  especially  so  when  the 
length  of  time  is  considered  during  which 
the  locators  and  their  grantees  had  posses- 
sion of  the  property.    They  had  done  con- 


siderable work  upon  the  claim,  and,  so  far 
as  the  evidence  discloses,  had  been  in  undis- 
puted possession  until  the  location  of  the 
Dewey  lode  by  defendant  In  error.  More- 
over, the  defendant  In  error  did  not  seek 
by  testimony  to  dispute  the  sufficiency  of  the 
original  location.  It  Is  questioned  In  this 
court  apiKirently  for  the  first  time,  solely 
upon  the  evidence  produced  by  the  plaintiff 
in  error.  Our  conclusion  is  that  upon  the 
evidence,  the  defendant  in  error  was  not  en- 
titled to  a  judgment  in  his  favor,  and.  as 
such  a  judgment  was  rendered,  it  will  be 
reversed,  and  the  cause  remanded  for  a  new 
triaL    Reversed. 

CORN  and  KNIGHT,  33.,  concur. 


(»  wrou  310 

GOAD  T.  COWHIOK  et  al. 

(Supreme  Court  of  Wyoming.    Jan.  10,  1901.) 

BTATUTE  OP  ANOTHBR  STATE  —  ADOPTION  — 
CONSTRUCTION  —  JUDGMENT  OP  DISTRICT 
COURT— APTER-ACQUIRBD    JUIlNOS— LIKM. 

1.  Where  a  statute  adopted  by  enacting  the 
Code  of  another  state  was  not  peculiar  to  that 
state,  and  the  construction  placed  on  it  by  such 
state  was  contrary  to  that  generally  given  to 
similar  statutes  in  most  states,  the  rale  that 
the  adoption  of  the  statute  was  also  an  adop- 
tion of  the  construction  placed  on  it  by  the 
state  from  which  it  was  taken  does  not  apply. 

2.  Under  Bev.  St  §  3829,  providing  that 
"lands  and  tenements  of  a  judgment  debtor 
within  the  county  where  the  judgment  is  enter- 
ed shall  be  bound  for  the  satisfaction  thereof 
from  the  first  day  of  the  term  at  which  the 
judgment  was  rendered,"  a  judgment  of  tiie 
district  court  constitutes  a  lien  on  after-acquir- 
ed lands  of  the  judgment  debtor. 

Reserved  question  from  Laramie  county. 

Action  by  Mark  M.  Coad  against  Oscar  P. 
Cowhick,  as  administrator  of  the  estate  of 
Wlnfleld  Scott  Cowhick,  deceased,  and  others. 
The  question  whether  a  judgment  of  the  dis- 
trict court  constituted  a  lien  on  after-acquired 
lands  of  the  judgment  debtor  was  reserved 
for  the  supreme  court  Question  answered  in 
the  affirmative. 

John  W.  Lacey  and  Burke  &  Fowler,  for 
plaintiff.     Clark  &  Breckons,  for  defendants. 

CORN,  3.  The  sole  question  submitted  in 
this  case  is  whether,  in  this  state,  a  judgment 
of  the  district  court  Is  a  lien  upon  after-ac- 
quired lands.  Our  statute  upon  the  subject 
is  as  follows: 

Bev.  St  §  3828:  "Lands  and  tenements  in- 
cluding vested  interests  therein,  and  perma- 
nent leasehold  estates,  renewable  forever, 
and  goods  and  chattels,  not  exempt  by  law, 
shall  be  subject  to  the  payment  of  debts,  and 
shall  be  liable  to  be  taken  on  execution,  and 
sold  as  hereinafter  provided." 

Rev.  St  i  3^9:  "Such  lands  and  tene- 
ments, within  the  county  where  the  judgment 
is  entered,  shall  be  bound  for  the  satisfaction 
thereof  from  the  first  day  of  the  term  at 
which  judgmen:  is  rendercMl;  but  Judgments 
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by  confession,  and  judgment  rendered  at  the 
same  term  at  which  the  action  is  commenced, 
shall  bind  such  lands  only  from  the  day  on 
which  such  Judgments  are  rendered;  and  all 
other  lands,  as  well  as  goods  and  chattels  of 
the  debtor,  shall  be  bound  from  the  time  they 
are  seized  in  execution." 

At  common  law,  except  for  debts  due  the 
king,  the  lands  of  the  debtor  were  not  liable 
to  the  satisfaction  of  a  judgment  against  him, 
and  consequently  no  lien  thereon  was  ac- 
quired by  a  judgment.  But  by  St.  Westm.  IL 
(13  Edw.  I.),  c.  18,  the  judgment  creditor  was 
given  his  election  to  sue  out  a  writ  of  fl.  fa. 
against  the  goods  and  chattels  of  the  defend- 
ant, or  else  a  writ  commanding  the  sheriff  to 
deliver  to  him  all  the  chattds  of  the  defend- 
ant, except  oxen  and  beasts  of  the  plow,  and 
a  moiety  of  bis  lands,  imtU  the  debt  should 
be  levied  by  a  reasonable  price  and  extent 
When  the  creditor  chose  the  latter  alterna- 
tive, his  election  was  entered  on  the  roll,  and 
hence  the  writ  was  denominated  an  "elegit" 
Hutcheson  y.  Grabbs,  80  Va.  254.  While 
this  statute  did  not  in  direct  terms  create 
tbe  lien,  courts  so  construed  it  as  to  infer  a 
lien  from  the  power  to  take  the  lands  in  exe- 
cution. Scriba  v.  Deane,  1  Brock.  170,  Fed. 
Cas.  No.  12,559.  And  this  lien  has  been  held 
by  the  Eingllsh  courts  and  by  the  almost 
nnanimous  opinion  of  the  courts  of  this  coun- 
try to  extend  to  the  aifter-acqulred  lands  of 
the  debtor.  Most  of  the  states  have  enacted 
statutes  declaring  the  Hen,  and,  almost  with- 
out exception,  and  without  regard  to  whether 
such  statute  in  terms  extended  the  lien  to 
after-acquired  lands,  they  have  held  that 
such  lands  were  bound  by  tbe  judgment  from 
the  time  of  their  acquisition  by  the  debtor. 
Freem.  Judgm.  367.  So  far  as  I  can  find,  the 
only  two  exceptions  are  Pennsylvania  and 
OhiOL  There  was  also  a  similar  holding  in 
Iowa.  Harrington  v.  Sharp,  1  6.  Greene,  131. 
But  the  rule  laid  down  in  that  case  was  sub- 
sequently changed  by  an  amendment  to  die 
statute  expressly  providing  that  judgments 
should  be  a  lien  upon  after-acquired  lands, 
thus  bringing  It  into  line  with  the  mass  of 
<^inion  in  this  country.  Ware  v.  Delahaye, 
95  Iowa,  682,  64  N.  W.  610.  The  Mississippi 
court  is  also  cited  as  adopting  the  same  con- 
struction. But  an  examination  of  the  cases 
shows  that  that  court  simply  rejected  the  con- 
tention that  lands  subsequently  acquired  were 
bound  from  the  date  of  the  judgment,  and 
beld  that  "the  lien  attached  on  after-acquired 
property  from  the  time  It  was  acquired  by 
the  debtor."  Moody  v.  Harper,  25  Miss.  492; 
Cayce  v.  Stovall,  50  Miss.  402. 

But  It  is  contended  that  our  legislature 
baving  adopted  the  language  of  the  Ohio 
statute,  we  are  bound  by  the  construction 
given  to  It  by  the  Ohio  courts.  The  case  of 
Roads  v.  Symmes,  1  Ohio,  314,  which  settled 
tbe  law  in  that  state,  is  not  a  construction 
of  the  statute  under  consideration,  but  is  an 
exposition  of  tbe  rule  at  the  common  law  or 
under  St  Westm.  IL    Tbe  court  deem  it  un- 


necessary to  decide  whether  It  was  a  maxim 
of  the  common  law,  or  was  first  introduced 
by  St  Westm.  11.,  as  they  say  both  are  equal- 
ly the  law  in  Ohio.  And  the  decision  is  ex- 
pressly based  upon  the  reafionlng  in  the 
Pennsylvania  case  of  Oolhoun  v.  Snider,  6 
Bin.  145.  But  the  decision  in  the  Pennsyl- 
vania case  is  not  based  upon  the  common 
law  nor  St  Westm.  IL  The  author  of  Free- 
man on  Judgments'says  of  the  decision:  "As 
long  ago  as  the  year  1813,  in  the  case  of  Col- 
boun  V.  Snider,' the  judges  In  Pennsylvania, 
In  deference  to  a  long  course  of  decisions  In 
that  state,  were  constrained  to  decide  that 
no  judgment  could  ever  attach  as  a  lien  upon 
lands  in  which  the  judgment  debtor  had  no 
interest  at  the  date  of  its  rendition.  The 
judge  delivering  this  opinion  at  the  same 
time  said,  'I  am  well  satisfied  that  by  the 
EngHsb  common  law  lands  purchased  by  the 
defendant  after  judgment  but  aliened  before 
execution,  were  bound  by  the  lien.'  Forty- 
seven  years  later  It  was  said  in  the  same 
state  that  'whatever  may  be  thought  of  the 
doctrine  of  Colhoun  v.  Snider,  that  a  judg- 
ment lien  does  not  bind  after-acquired  real 
estate,  it  is  too  firmly  established  in  the  ju- 
risprudence of  this  state  to  be  shaken  at  this 
day.'  Waters'  Appeal,  35  Pa.  St  523.  The 
rule  thus  established  in  Pennsylvania,  and 
confessedly  repugnant  to  the  common  law, 
was  adopted  in  a  few  other  American  cases. 
It  Is,  nevertheless;  clearly  repudiated,  in  fa- 
vor of  tbe  common-law  rule,  by  the  vast  ma- 
jority of  the  American  decisions,  declaring 
judgments  to  be  liens  upon  real  property  ac- 
quired by  the  defendant  after  their  rendi- 
tion." Freem.  Judgm.  S  367.  The  Ohio  court 
in  1820,  in  Stiles  v.  Murphy,  4  Ohio,  92,  re- 
affirmed the  doctrine  as  laid  down  in  Roads 
V.  Symmes.  But  while  they  construe  the 
statute  then  in  force  In  that  state,  they  base 
their  decision  upon  Roads  v.  Symmes,  and 
they  say  in  conclusion:  "That  decision  may 
have  been  an  innovation  upon  established 
principles  of  law.  It  may  have  been  a  de- 
parture from  true  policy,  under  the  circum- 
stances in  whigh  we  are  placed.  But  it 
would  be  a  more  dangerous  Innovation,  and 
a  wider  departure  from  true  policy,  now  to 
disturb  it."  The  language  of  the  statute,  as 
quoted  in  Stiles  v.  Murphy  is,  "The  lands 
and  tenements  of  the  debtor  shall  be  bound 
for  the  satisfaction  of  any  judgment  against 
such  debtor,  from  the  first  day  of  the  term 
at  which  judgment  shall  be  rendered,"  and, 
It  will  be  observed,  is  not  In  terms  the  same 
as  the  one  subsequently  In  force  in  that  state, 
and  adopted  by  the  legislature  of  Wyoming. 
We  fully  concede  that  the  rule  relied  upon, 
that  in  adopting  the  statute  of  another  state 
we  also  adopt  the  construction  which  it  has 
received,  is  one  of  great  importance  and  very 
generally  applied;  but  it  Is  based  upon  a 
specific  and  sufficient  reason,  which  is  that 
the  legislature  are  presumed  to  have  known 
the  construction  which  the  words  of  the  stat- 
ute have  received,  and,  if  they  had  Intended 
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any  other  constrnction,  they  would  have 
used  apt  words  to  express  the  change.  But 
this  statute  Is  not  peculiar  to  the  state  of 
Ohio.  Other  states  have  the  same  provision, 
using  either  the  identical  words,  or  language 
which  Is  in  substance  the  same.  And  they 
have,  almost  without  exception,  given  to  the 
language  a  different  construction.  Must  it 
not  also  be  presumed  that  the  legislature 
knew  the  construction  given  to  it  generally 
by  the  courts  of  this  country  and  England? 
The  adoption  of  the  Identical  words  of  the 
Ohio  statute  is  not  specially  significant.  In 
view  of  the  fact  that  they  are  but  a  part  of 
our  Code  of  Civil  Procedure,  covering  more 
than  200  pages  of  our  Revised  Statutes,  and 
adopted  bodily,  almost  without  change,  from 
the  Code  of  Ohio.  This  construction  has 
from  time  to  tJme  been  urged  upon  the  courts 
of  other  states,  but  with  practical  unanim- 
ity they  have  declined  to  adopt  it  The  lan- 
guage of  the  Kansas  statute  was:  "Judg- 
ments shall  be  liens  on  the  real  estate  of  the 
debtor  within  the  county  In  which  the  Judg- 
ment is  rendered;  but  judgments  by  confes- 
sion and  judgments  rendered  at  the  same 
term  during  which  the  action  was  com- 
menced, shall  bind  such  lands  only  from  the 
day  on  which  judgment  was  rendered." 
Brewer,  J.,  In  delivering  the  opinion  of  the 
court,  says:  "Counsel  for  plaintiff  in  error 
contend  that  our  statute  resembles  the  Ohio 
statute,  and  that  therefore,  adopting  it,  wc 
adopt  the  construction  given  there.  Our 
statute  is  not  a  copy  of  the  Ohio  statute,  and, 
while  it  resembles  It  very  closely,  yet  little 
if  any  more  so  than  it  does  the  statutes  of 
some  of  the  other  states,— as,  for  Instance, 
Tennessee.  Nor  do  we  understand  the  Ohio 
court.  In  the  case  In  1  Ohio,  In  which  the 
question  was  first  decided,  as  resting  their  de- 
cision upon  the  peculiar  language  of  their 
statute.  It  should,  perhaps,  be  stated  that 
the  statute  now  in  force  in  Ohio,  and  from 
which  It  Is  claimed  ours  was  taken.  Is  not 
exactly  like  the  one  in  force  at  the  time  of 
the  decisions  quoted."  And  the  Kansas  court 
held  that  the  lien  did  bind  after-acquired 
lands.  Babcock  v.  Jones,  15  Kan.  233.  In 
Nebraska  the  statute  was  In  the  words  of 
the  Ohio  statute;  they,  like  ourselves,  hav- 
ing adopted  the  Ohio  Code  of  Procedure. 
The  supreme  court  of  that  state  had  stated 
In  Fllley  v.  Duncan,  1  Neb.  134,  that  the  lien 
of  a  judgment  did  not  attach  to  lands  ac- 
quired after  its  rendition,  so  as  to  affect 
bona  fide  purchasers.  But  upon  the  question 
being  presented  to  the  court  in  Colt  v.  Du 
Bois,  7  Neb.  392,  they  disregard  the  dictum 
in  FiUey  v.  Duncan,  and  hold  that  the  lien 
attaches  to  after-acquired  lands.  The  ques- 
tion again  came  before  that  court  in  Berkley 
V.  Lamb,  8  Neb.  302,  1  N.  W.  320,  and  the 
adoption  of  the  Ohio  view  was  insisted  upon. 
One  of  the  justices,  in  a  separate  opinion, 
not  only  maintained  that  the  Ohio  decisioa 
was  binding  upon  the  Nebraska  court,  but 


that  such  was  the  proper  construction  of  the 
language  of  the  statute  itself;  contending 
that,  as  lands  not  then  owned  by  the  judg- 
ment debtor  could  not  be  affected  by  the  lien 
on  the  first  day  of  the  term  at  which  the 
judgment  was  rendered,  the  expression  "all 
other  lands"  must  Include  lands  not  then 
owned  by  the  debtor.  But  the  Nebraska 
court  has  adhered  to  the  rule  as  stated  In 
Colt  V.  Du  Bols  and  Duell  v.  Potter,  51  Neb. 
241,  70  N.  W.  932.  And  the  true  construc- 
tion of  the  language  of  the  statute  seems  to 
be  found  In  the  fact  that  the  judgments  of 
the  English  courts  of  general  Jurisdiction 
were  liens  upon  the  lands  of  the  debtor 
throughout  the  kingdom,  whether  owned  at 
the  time  or  afterwards  acquired.  The  object 
of  the  American  statutes  was  to  limit  the 
lien  to  lands  within  the  county  where  thg 
court  was  held;  lands  without  the  county  to 
be  bound  only  from  the  time  they  are  seized 
in  execution.  That  this  Is  the  meaning  of 
our  statute  Is  still  more  apparent  from  the 
language  of  the  succeeding  section  (3830),  es- 
tablishing the  lien  of  judgments  of  the  su- 
preme court:  "A  Judgment  of  the  supreme 
court  for  money  shall  bind  the  lands  and 
tenements  of  the  debtor,  within  the  county 
In  which  the  suit  originated,  from  the  first 
day  of  the  term  at  which  Judgment  is  en- 
tered, and  all  other  land,  and  the  goods  and 
chattels  of  the  debtor,  from  the  time  they 
are  seized  In  execution."  Here  the  distinc- 
tion Is  very  clearly  drawn  between  lands 
within  the  county  and  all  other  lands,  and 
It  would  be  a  violent  assumption  to  suppose 
that  the  general  purpose  of  the  two  sections 
is  not  the  same.  The  decisions  in  Pennsyl- 
vania and  Ohio,  as  before  observed,  are  sub- 
stantially conceded  by  the  courts  of  those 
states  to  have  been  erroneous,  and  are  only 
adhered  to  under  the  rule  of  stare  decisis. 
That  rule  Is  not  in  any  measure  persuasive 
with  us;  the  question  not  having  been  pass- 
ed upon  before  by  this  court,  and  no  such 
rule  of  property  having  been  established  in 
this  state.  Most  of  the  states  have  enact- 
ments similar  to  our  own,  to  which  they 
have  given  a  construction  exteqding  the  lien 
to  after-acquired,  lands,  and  this  was  the  pre- 
vailing construction  long  prior  to  the  adop- 
tion of  the  statute  by  us. 

Our  conclusion  is,  therefore,  that,  having 
adopted  St  VVestm.  II.  Into  the  legislation  of 
this  state,  we  adopted  the  construction  given 
to  it  with  substantial  unanimity  by  the  courts 
of  England  and  this  coimtry,— that  the  lien 
of  the  judgment  attaches  to  the  after-ac- 
quired lands  of  the  debtor,— and  that  our  en- 
actment upon  the  subject  was  framed  for 
the  purpose  of  adapting  that  statute  to  our 
conditions  by  defining  the  territorial  limits 
of  the  lien  existing  by  force  of  It,  and  not 
to  change  the  character  or  extent  of  the  li<:ii 
in  any  other  respect 

POTTER,  0.  J.,  and  KNIGHT,  J.,  concur. 
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(22  Utah.  «8) 
FISSURE  MIN.  CO.  v.  OLD  SUSAN  MIN. 
00. 
(Supreme  Court  of  Utah.    Dec.  3,  1900.) 

EVIDENCBJ-SUFFICIENCY  '-  REVIEW—  MINING 
CLAIMS  —  CONSOLIDATION  FOR  DEVELOP- 
MENT—WORK ON  ONE  FOR  BENEFIT  OF  ALL 
—  TUNNEL  LOCATION  —  DISCOVERY  AND  DEl- 
VELOPMENT  —  ABANDONMEa>IT  —  EFFECT  — 
WITNESSES— CROSS-EXAMINATION  —  NOTICE 
OP  LOCATION  OF  MINING  CLAIM— DESCRIP- 
TION OF  GROUND— SUFFICIENCY. 

iT  Where  there  is  evidence  to  support  the 
finding!),  the  weight  of  such  evidence  being 
■within  the  province  of  the  trial  court,  its  de- 
termination thereof  will  not  be  disturbed  on 
appeal  unless  manifestly  erroneous. 

2.  Where  the  testimony  tends  to  show  that 
respondent's  mining  claims  were  consolidated 
or  worked  for  development  purposes,  that  work 
on  the  tunnel  and  shafts  was  done  to  apply  on 
the  respective  claims,  that  respondent  had  an 
interest  in  all  of  these  claims,  and  that  the 
development  work  was  a  benefit  to  all  the 
claims^  the  testimony  is  sufficient  to  sustain 
the  finding  that  the  work  done  in  the  tunnel 
and  shafts  was  beneficial  to  respondent's 
claims,  under  the  provisions  of  section  2324, 
Rev.  St.  U.  S.i 

3.  The  provisions  of  section  2323,  Bev.  St. 
U.  S.,  and  the  privilege  granted  thereby,  apply 
to  one  who  locates  a  tunnel  for  discovery  pur- 
poses as  well  as  for  development  purposes; 
but  failure  to  prosecute  work  on  such  a  tunnel 
for  six  months  works  an  abandonment  of  the 
right  to  all  undiscovered  veins  on  the  line  of 
such  tunnel,  and  the  owner  of  such  tunnel  is 
not  entitled  to  a  blind  vein  subsequently  dis- 
covered, but  only  to  the  bore  of  the  tunnel, 
and  a  space  of  surface  ground  50  feet  on  each 
side  of  the  mouth  of  the  tunnel,  and  100  feet 
extending  in  front  thereof  for  dumping  pur- 
poses. 

4.  A  party  has  a  right  upon  cross-examina- 
tion to  draw  out  anything  which  would  tend 
to  contradict,  weaken,  modify,  or  explain  the 
evidence  given  by  the  witness  on  his  direct  ex- 
amination, or  any  inference  that  may  result 
from  it  tending  to  support  in  any  degree  the 
opposite  side  of  the  case.' 

5.  The  construction  of  a  notice  for  a  mining 
location  should  be  liberal  and  not  technical, 
and  the  sufficiency  of  a  notice  with  reference 
to  natural  monuments  or  permanent  objects  is 
a  question  of  fact.s 

(Syllabus  by  the  Court) 

Appeal  from  district  court.  Fifth  diatrict; 
E.  V.  Hlggins.  Judge. 

Action  by  the  Fissure  Mining  Company 
against  the  Old  Snsan  Mining  Company. 
Judgment  for  defendant.  PlaiutlCf  appeals. 
Affirmed. 

J.  H.  Moyle  and  D.  H.  Wells,  for  appellant. 
E.  D.  R.  Thompson,  for  respondent. 


MIXER,  J.  This  action  was  brought  to 
determine  the  adverse  right  to  certain  min- 
ing claims  by  the  apiJellant  against  the  re- 
spondent, and  to  obtain  a  patent,  under  sec- 
tion 2326,  Rev.  St.  U.  S.  The  appellant 
claims  the  Fissure  and  Contrary  lodes,  which 
were  located  In  June  and  July,  1806,  respec- 
tively.    The  respondent  claims  the  General 

>  Wilson  V.  Mining  Co.,  66  Pac.  300,  19  Utah,  66. 

»  Calioon  V.  West,  57  Pac.  715,  20  Utah,  73. 

•Wilson  v.  Mining  Co.,  Bupra;  Farmlngton  Gold- 
Min.  Co.  V.  Rhymney  Gold  ft  Copper  Co.,  68  Pac 
t32,  20  Utah,  363. 


Sheridan  tunnel  site,  located  In  1892  on  what 
is  called  the  "Calumet  Claim,"  and  which. 
In  Its  course,  crosses  the  Franklin,  Calumet, 
and  Cltft  claims.  Respondent  also  claims  the 
Franklin  lode  claim,  located  in  1893,  the 
Calumet,  located  In  1899,  and  the  Calumet 
No.  1,  located  in  1899;  the  last  being  a  blind 
vein,  claimed  under  the  General  Sheridan 
tunnel  site,  which  was  discovered  during  the 
prosecution  of  the  work  In  said  tunnel,  and 
is  claimed  by  the  respondent  under  section 
2323,  Rev.  St.  U.  S.  A  conflict  Is  alleged  to 
exist  between  the  Contrary  and  Fissure  lodes, 
claimed  by  tlie  appellant,  and  the  Franklin 
and  Calumet  lodes  and  the  General  Sheridan 
tunnel,  claimed  by  respondent.  The  former 
overlap  the  latter  claims  In  part  All  of 
the  respondent's  claims  were  located  by  Den- 
nis Sullivan,  from  whom  title  was  derived. 
The  court  found,  among  other  facts,  that  Den- 
nis Sullivan,  respondent's  grantor,  perform- 
ed the  annual  assessment  work  for  the 
Franklin  lode  for  the  year  1895  by  work 
perfoi-med  in  the  General  Sheridan  tunnel, 
and  that  the  work  so  performed  was  worth 
more  than  $100,  and  that  since  the  year  1894 
the  work  on  the  Franklin  lode  has  been  done 
each  year  through  the  General  Sheridan  tun- 
nel, or  through  the  shafts  or  drifts  In  the 
Cllft  lode,  which  adjoins  the  Franklin;  that 
the  course  of  the  tunnel  is  across  and 
through  the  Franklin  and  Clift  lodes,  which 
belong  to  the  respondent,  and  which  adjoin 
each  other,  and  that  any  work  done  in  said ' 
tunnel  or  shafts  materially  tended  to  the 
development  of  the  Franklin  and  Clift  lodes; 
that  all  the  work  done  on  the  tunnel  and 
the  Franklin  claim  since  the  year  1895  was 
done  for  the  purpose  and  intention  of  hav- 
ing It  apply  upon  the  annual  assessment 
work  for  the  Franklin  and  Clift  lodes,  and 
not  for  the  purpose  or  Intent  to  use  said 
tunnel  as  a  means  for  the  discovery  of 
blind  veins  or  ledges,  but  that  the  work 
done  In  said  tunnel  was  not  performed  with 
such  diligence  as  would  entitle  the  owner  to 
any  blind  veins  discovered  therein,  under 
section  2323,  Rev.  St.  U.  S.,  and  that  the 
work  on  said  tunnel  has  not  been  abandoned; 
that  In  July,  1899,  the  defendant  located  a 
blind  vein  or  ledge  called  the  "Calumet  No. 
1,"  discovered  in  said  tunnel.  As  conclu- 
sions of  law  the  court  found  that  the  work 
on  the  said  tunnel  was  not  prosecuted  with 
such  diligence  so  as  to  entitle  the  defendant 
to  the  blind  vein  or  ledge  found  under  the 
tunnel;  that  the  respondent  Is  the  owner 
and  entitled  to  the  possession  of  the  Gen- 
eral Sheridan  tunnel  site,  and  to  50  feet  each 
side  of  the  mouth  thereof,  extending  In  front 
100  feet  for  dumping  purposes;  that  the 
bore  of  the  tunnel  had  not  been  abandoned; 
that  the  respondent  was  the  owner  and  en- 
titled to  the  possession  of  the  Franklin  lode 
mining  claim,  together  with  all  the  conflict- 
ing area,  and  that  the  appellant  was  not  en- 
titled to  any  part  of  the  Fissure  lode  mining 
claim    where    It    conflicts   or   overlaps    the 
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Franklin  lode,  but  was  entitled  to  the  bal- 
ance of  said  claim;  and  that  the  appellant 
was  tbe  owner  and  entitled  to  the  possession 
of  tbe  Contrary  lode  mining  claim,  except 
so  far  as  it  was  subject  to  tbe  ownership  by 
respondent  by  reason  of  the  location  of  tbe 
General  Sheridan  tunnel. 

Tbe  appellant  contends  that  the  testimony 
does  not  support  or  sustain  the  findings. 
We  have  examined  tie  testimony  with  ref- 
erence to  tbe  objections  made,  and,  while  we 
find  It  conflicting,  yet  It  Is  clear  to  our 
minds  that  there  was  testimony  given  upon 
which  the  facts  and  findings  could  (properly) 
be  predicated.  Under  such  circumstances 
this  court  will  not  review  tbe  facts  or  ques- 
tion tbe  findings.  Where  there  is  evidence 
to  support  the  findings,  tbe  weight  of  such 
evidence  being  within  tbe  province  of  tbe 
trial  court,  its  determination  thereof  will 
not  be  disturbed  on  appeal  unless  manifest- 
ly eiToneous.  Strickley  v.  Hill  (Utah)  62  Pac. 
893;  McOornlcIc  v.  Mangum  (Utah)  57  Pac. 
428;  Dooly  Bloclc  v.  Salt  Lal::e  Rapid-Transit 
Co.,  9  Utah,  31,  33  Pac.  229. 

Tbe  appellant  contends  that  tbe  work  on 
tbe  tunuel  and  the  shafts  of  the  Clift  claim 
should  not  be  credited  as  work  on  the  Frank- 
lin and  Clift  claims;  tbat  the  tunnel  was 
located  as  a  tunnel  site,  under  section  2323, 
Rev.  St  n.  S.,  and  not  for  the  development 
of  other  claims,  under  section  2324.  The  tes- 
timony tends  to  show  that  these  claims  were 
consolidated  or  worked  for  development  pur- 
poses, and  that  work  on  tbe  tunnel  and 
shafts  was  done  to  apply  on  tbe  respective 
claims;  that  the  respondent  bad  an  interest 
In  all  -of  these  claims,  and  tbat  tbe  develop- 
ment 'work  was  a  benefit  to  all  the  claims. 
Under  such  circumstances  tbe  testimony  sus- 
tains tbe  finding  that  the  work  done  in  tbe 
tunnel  and  shafts  was  beneficial  to  respond- 
ent's claims.  Section  2324,  Rev.  St.  U.  S.; 
Wilson  ▼.  Mining  Co.,  19  Utah,  67,  50  Pac. 
300.  It  is  true,  as  claimed  by  the  appellant, 
that  there  is  some  discrepancy  in  respond- 
ent's testimony  tending  to  show  that  the 
work  on  the  tunnel  was  not  prosecuted  with 
reasonable  diligence  for  a  period  of  six 
months.  Under  section  2323,  a  failure  to 
prosecute  tbe  work  on  tbe  tunnel  for  six 
months  Is  considered  an  abandonment  of 
the  right  to  all  undiscovered  veins  on  the 
line  of  such  tunnel.  Because  of  this  the 
court  properly  found  that  the  respondent 
was  not  entitled  to  the  blind  vein  discover- 
ed under  the  tunnel,  called  tbe  "Calumet  No. 
1,"  and  was  only -entitled  to  the  bore  of  the 
General  Sheridan  tunnel  site,  and  to  a  space 
of  surface  ground  50  feet  on  each  side  of 
the  mouth  of  tbe  tunnel,  and  100  feet  extend- 
ing in  front  thereof  for  dumping  purposes. 
The   balance   of   the   claim   on   which   the 


mouth  of  the  tunnel  is  located  was  awarded 
to  the  appellant.  We  are  of  tbe  opinion 
that  this  finding  Is  sustained  by  the  testi- 
mony. Tbe  owner  of  mining  claims  may  de- 
velop them  by  means  of  a  tunnel.  The  priv- 
ilege granted  by  section  2323  applies  to  one 
who  locates  a  tunnel  for  discovery  purposes 
as  well  as  for  development  purposes. 

Several  objections  are  urged  on  account  of 
the  improper  admission  or  rejection  of  testi- 
mony. We  have  given  these  questions  atten- 
tion, but  do  not  find  that  any  reversible  er- 
ror was  committed  by  the  court,  although 
greater  latitude  could  properly  have  been 
given  on  the  cross-examination  of  one  of 
the  witnesses.  A  party  has  a  right  upon 
cross-examination  to  draw  out  anything 
which  would  tend  to  contradict,  weaken, 
modify,  or  explain  the  evidence  given  by 
the  witness  on  bis  direct  examination,  or  any 
inference  tbat  may  result  from  it  tending  in 
any  degree  to  support  the  opposite  side  of 
the  case. 

It  is  next  claimed  by  the  appellant  tbat 
the  notice  of  location  of  the  Franklin  and 
Clift  claims  was  indefinite  and  uncertain  as 
to  locality,  and  should  not  have  been  re- 
ceived In  evidence.  It  appears  that  the  caift 
claim  was  located  in  1888,  and  was  a  reloca- 
tion of  the  Old  Susan  ledge.  It  was  where 
tbe  Old  Susan  mine  was  located.  The  testi- 
mony shows  that  tbe  Old  Susan  bad  been  a 
shipper  of  ore  and  a  dividend  payer  for 
years.  Tbe  notice  recites,  "This  claim  shall 
be  known  as  tbe  Clift  mining  claim,  and  was 
known  as  the  Susan  ledge,  about  2  mllet> 
south  of  Diamond  City,  Tintic  mining  dis- 
trict, Utah."  The  Franklin  dalm  was  locat- 
ed In  1893,  about  IV^  miles  south  of  Diamond 
City,  on  the  west  side  of  the  Clift  claim. 
One  was  located  adjoining  the  other.  The 
testimony  shows  that  Diamond  City  and  the 
Old  Susan  mining  ledge  had  a  notoriety  in 
that  vicinity,,  and  were  well  known.  Work 
had  been  performed  on  these  mines  to  keep 
up  the  assessment  work  since  their  location. 
Taking  all  the  facts  into  consideration,  we 
are  of  tbe  opinion  tbat  the  notices  were 
sufficient  The  construction  of  a  notice  for 
a  mining  location  should  be  liberal,  and  not 
technical,  and  the  sufficiency  of  a  notice 
with  reference  to  natural  monuments  or  per- 
manent objects  Is  a  question  of  fact  Wilson 
v.  Mining  Co.,  19  Utah,  60,  56  Pac.  300; 
Farmington  Gold-Min.  Co.  t.  Rbymney  Gold 
&  Copper  Co.  (Utah)  58  Pac.  832. 

Other  questions  are  presented,  but  they 
do  not  merit  further  discussion.  We  find 
no  reversible  error  in  the  record.  The  Judg- 
ment of  tbe  district  court  la  affirmed,  with 
costs. 

BARTCH,  C.  J.,  and  BASKIN,  J.,  concur. 
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(Supreme  Court  of  Utah.     Dec.  10,  1900.) 

ASSIGNMENT  IX)R  CREDITORS  —  OBLIGATION 
OF  CREDITOR— ACCEPTANCE  —  CONFLICTING 
RIGHTS— CREDITOR  NOT  ENTrTLED  TO  BOTH 
—  INSURABLE  INTEREST  —  ATTACHMENT 
CREDITOR  —  PROCEEDS  OF  •  INSURANCE  — 
TRUST  —  ASSIGNMENT  OR  REX:B1VER8HIP  — 
EXECUTION  CREDITOR  —  POSSESSION  OP 
PROPERTY  LEVIED  UPON— HOSTILE  CREDIT- 
OR-INSURANCE EFFECTED  BY  RECEIVER- 
BENEFIT  OF  THE  ESTATE. 

1.  While  a  creditor  is  under  no  obligation  to 
Accept  the  provisions  of  an  aHsignment  made 
for  his  benefit,  yet  he  cannot  bold  an  assign- 
ment good  in  part  and  bad  in  part..  Neither 
can  he  receive  the  benefits  of  the  assignment 
while  he  is  in  actual  hostility  to  It,  claiming 
in  the  courts  that  it  is  fraudulent  and  void, 
and  refusing  to  accept  its  benefits. 

2.  A  creditor  is  not  entitled  to  two  incon- 
sistent, adverse,  or  conflicting  rights.  If  he 
accepts  the  benefit  of  an  assignment  knowing 
the  facts,  he  cannot,  ordin.irily,  impeach  or 
repudiate  it  thereafter,  on  the  ground  that  it 
Is  illegal  and  fraudulent;  nor  can  he,  having 
repudiated  it,  take  under  its  provisions  as  oth- 
er creditors  who  have  accepted  it. 

3.  An  attaching  creditor  as  well  as  a  receiv- 
«r  has  an  insurable  interest  in  the  attached 
property,  but  in  either  instance  the  insurance 
would  be  a  personal  contract  between  the  com- 
pany and  the  party  insuring,  and,  unless  there 
be  some  contract  or  trust  relation  between 
them,  in  the  event  of  loss  the  insurance  money 
collected  would  belong  to  each  in  his  individ- 
ual or  official  right. 

4.  While  an  assignee,  or  a  receiver,  as  his 
fiuccessor,  holds  the  assigned  property  in  trust 
for  such  creditors  as  accept  the  provisions  of 
the  assignment,  the  trust  relation  cannot  exist 
tetween  the  receiver  and  a  creditor  who  re- 
pudiates the  assignment  as  well  as  the  trust 
relation. 

5.  An  execution  creditor  is  not  entitled  to 
possession  and  rents  of  the  property  levied 
upon,  before  sale  and  before  the  time  for  re- 
demption has  expired.! 

6.  An  attachment  creditor  who  sits  back, 
during  the  pendency  of  legal  proceedings,  and 
allows  the  receiver  of  the  estate  to  insure  the 
attached  property  for  the  benefit  of  the  estate, 
and  who  all  the  time  is  maintaining  a  hostile 
attitude  towards  the  receiver  and  the  assign- 
ment under  which  he  holds,  cannot,  after  mon- 
ey is  collected  by  the  receiver  on  an  insurance 
policy,  claim  a  trust  in  his  favor  on  account  of 
his  attachment  on  the  burned  building,  which 
might  have  satisfied  his  execution  had  it  not 
burned. 

(Syllabns  by  the  Court.) 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; Ogden  Hiles,  Judge. 

Action  by  Eklward  McLaughlin,  executor, 
against  the  Park  CSty  Bank.  D.  0.  McLaugh- 
lin was  thereafter  appointed  receiver  of  the 
defendant  bank.  Thomas  Cupit  filed  a  peti- 
tion of  Interrention,  and  from  the  Judgment 
appeals.    Affirmed. 

On  July  12,  1893,  the  Park  City  Bank 
made  an  assignment  of  Its  property  to  Eid- 
^irln  Kimball,  who  qualified  as  such  assignee, 
and  subsequently.  In  October  following,  said 
assignee  died.  On  July  12,  1893,  Thomas 
Cnplt,  the  petitioner,  and  a  creditor  of  the 
t>ank,  commenced  an  action  in  attachment 

*  CupIt  T.  Bank,  68  Pac.  83S,  20  UUh,  2S2.  ■ 


to  recover  $6,000  from  said  bank,  and  levied 
bis  attachment  upon  the  property  in  ques- 
tion in  this  case,  consisting  of  real  estate 
and  a  bank  building  located  thereon.  The 
attachment  proceedings  were  subsequently 
held  regular  by  a  decision  of  this  court.  See 
Oupit  V.  Bank,  10  Utah,  294,  37  Pac.  564. 
In  July,  1806,  Cuplt  recovered  Judgment  for 
$7,256.88,  and  $441.75  costs,  and  in  October, 
1897,  brought  a  suit  in  equity  to  set  aside  the 
assignment  of  the  bank,  claiming  that  It  was 
fraudulent  as  to  him,  and  to  subject  the 
property  levied  upon  to  his  attachment  lien, 
and  the  supreme  court  directed  a  decree  in 
his  favor,  and  for  the  enforcement  of  the 
lien  against  the  property.  See  58  Pac.  839. 
On  October,  1893,  after  the  death  of  Kim- 
ball, D.  G.  McLaughlin  was  appointed  re- 
ceiver to  hold  and  take  charge  of  the  as- 
signed property,  and  has  continued  to  act 
as  such  receiver  ever  since.  When  the  re- 
ceiver took  possession  the  bank  building  In 
question  was  Insured,  and  thereafter,  in  the 
years  1896,  1896,  1807,  and  1898,  said  receiv- 
er kept  the  property  insured  in  his  name  as 
receiver.  The  insurance  agent  knew  of  the 
situation  of  the  property  and  of  the  attach- 
ment npon  It.  The  premiums  were  paid  out 
of  the  funds  In  the  hands  of  the  receiver. 
In  June,  1896,  the  bank  building  was  de- 
stroyed by  Are,  said  building  being  covered 
by  $5,000  Insurance,  which  was  paid  to  the 
recover.  Mr.  Oupit  knew  of  the  insurance, 
but  paid  nothing  towards  the  premiums. 
The  receiver  occupied  the  building  after  his 
apxH>intment  for  his  own  purposes  as  receiver, 
and  for  the  benefit  of  the  bank,  and  collected 
rents  from  tenants  occupying  portions  of  It, 
and  paid  the  taxes.  Insurance,  and  for  the  re- 
pairs thereon.    The  appellant  claims: 

That  the  receiver  occupied  the  build- 
ing for  56  months,  and  that  a  fair 

rental  value  would  be $  2,800  00 

That  said  receiver  collected  rents  of  4,346  45 
Received  insurance  money 5,000  00 

Total   $12,146  45 

That  he  paid  for  taxes. .  $1,803  67 

Paid  insurance 240  00 

Repairs  281  91 

Heat,  light,  water,  etc...     2,768  40 

5,093  98 

Leaving  a  balance  in  his  hands  of  $  7,052  47 

On  January  29,  1900,  Mr.  Cupit's  Judg- 
ment aggregated  $10,266.55,  and  on  that  day 
the  land  was  sold  on  execution  for  $4,500, 
which  sum  was  credited  upon  the  Judgment, 
leaving  unpaid  thereon  $6,766.55,  with  inter- 
est. The  petitioner  In  this  proceeding  claims 
that  this  sum  should  be  paid  him  by  the  re- 
ceiver out  of  the  $7,052.47  so  claimed  to  be. 
in  his  bands. 

The  general  creditors,  with  the  exception 
of  Cupit,  have  all  assented  to  the  assign- 
ment, and  have  received  from  the  funds  of 
the  bank  their  respective  dividends,  amotmt- 
ing  to  25  per  cent,  of  their  respective  claims; 
but  Cuplt,  the  petitioner,  refused  to  receive 
any  of  said  dividends,  and  has  denied  the 
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Talldlty  of  the  assignment,  and  tbe  right  of 
the  receiver  to  the  title  or  possession  of  the 
property,  claiming  that  the  assignment  was 
fraudulent,  and  was  made  for  tbe  purpose 
of  'defrauding  the  creditors  of  the  bank,  and 
was  invalid.  Illegal,  and  inequitable.  In  his 
petition  In  Intervention  the  petitioner  alleged 
that  said  assignment  was  fraudulent  and 
void  as  to  the  petitioner,  and  that  he,  the 
said  Thomas  Cupit,  had  never  assented  or  In 
any  way  participated  In  said  assignment,  or 
tbe  benefits  thereof,  and  prayed  that  said 
assignment  be  declared  fraudulent  and  void 
as  to  the  petitioner  and  all  other  creditors 
joining  with  him  In  this  re(|uest,  and  that 
the  property  levied  upon  by  virtue  of  said 
execution  against  the  bank  be  discharged 
from  such  receivership.  This  court  held, 
on  appeal  of  said  cause,  that  neither  the  as- 
signee nor  receiver  acquired  any  title  to 
the  property  in  controversy,  and  that  it  was 
subject  to  petitioner's  attachment  lien.  The 
petition  In  intervention  in  this  cause  was 
denied  by  the  lower  court,  and  petitioner, 
Cupit,  appeals  to  this  court 

Richards  &  Varian  and  W.  I.  Snyder,  for 
appellant.  Brown  &  Henderson,  for  re- 
spondent 

After  stating  the  facts,  MINER,  J.,  deliv- 
ered tbe  opinion  of  the  court 

By  bis  petition,  Thomas  Cupit  seeks  to  ob- 
tain the  proceeds  of  the  fire  insurance  poli- 
cies, amounting  to  $5,000,  in  the  hands  of  the 
receiver  of  the  Park  City  Bank,  and  received 
by  him  at  a  time  when  Cupit,  by  virtue  of 
bis  attachment  levy,  had  a  lien  upon  the 
property  upon  which  the  buildings  were 
burned;  and  claims  that  McLaughlin,  the 
receiver,  was  a  trustee,  and  a  representative 
of  a  court  of  equity,  and,  whether  he  was 
Cupit's  trustee  for  any  other  purpose  than 
merely  to  see  that  this  Insurance  money 
should  go  In  satisfaction  of  the  debt  which 
the  property  It  represented  would  have  paid, 
and  to  see  justice  done,  be  was  certainly 
Guplt's  trustee  for  that  purpose,  and  should 
be  held  liable  for  the  insurance  money;  that, 
as  the  court  had  possession  of  the  property 
through  Its  receiver,  whose  title  Is  fraudu- 
lent as  to  Cupit  equity  will  convert  him  in- 
to a  trustee,  to  prevent  fraud,  and  to  re- 
store the  insurance  money  to  the  lienors; 
that  because  Cupit  had  rights  under  the  at- 
tachment as  a  creditor  of  tbe  bank,  and 
because  the  insurance  was  upon  the  proper- 
ty he  had  attached,  although  his  equity  of 
redemption  bad  not  expired,  he  was  still  en- 
titled to  the  insurance  money,  although  he 
paid  nothing  towards  the  premiums,  and  re- 
fused to  recognize  tlib  rights  of  the  receiv- 
er in  the  premises.  We  cannot  concede  such 
asserted  rights  upon  the  part  of  Mr.  Cupit, 
the  Intervener.  At  the  Inception  of  the  as- 
signment Mr.  Cupit  was  one  of  a  class  of 
creditors  who  were  entitled  to  its  benefits, 
and,  had  he  accepted  It  and  claimed  under  It, 


he  would  have  been  entitled  to  the  rights  of 
a  general  creditor.  So,  also,  after  the  attacb- 
ment  proceedings  against  the  property  of  tie 
debtor,  if  they  had  proved  unavailing,  or 
when  they  were  abandoned,  a  creditor  may, 
under  certain  circumstances,  still  assent  and 
take  under  the  assignment.  But  the  peti- 
tioner did  not  accept  or  claim  under  the 
assignment;  on  the  contrary,  he  rejected 
tlie  assignment,  and  has  continually  refused 
to  claim  under  it  and  has  obtained  a  de- 
cree of  court  which,  as  to  him,  rendered 
the  assignment  void.  ■ 

The  right  of  a  creditor  to  share  In  the  ben- 
efits of  an  assignment  is  based  in  part  upon 
his  assent.  This  Is  one  of  the  conditions 
upon  which  he  takes  under  an  assignment 
and  this  assent  Is  presumed,  unless  his  repu- 
diation is  made  known.  While  a  creditor  is 
under  no  obligation  to  accept  the  provisioDs 
of  an  assignment  made  for  his  benefit,  yet 
he  cannot  hold  an  assignment  good  In  part 
and  bad  in  part.  If  he  ratifies  It  at  all,  he 
must  stand  by  it.  He  cannot  accept  that 
part  which  Is  beneficial  to  him,  and  repu- 
diate the  balance  of  It  Nor  can  he  receive 
the  benefits  of  the  assignment  while  he  is 
In  actual  hostility  to  it,  claiming  In  the 
courts  that  it  is  fraudulent  and  void,  and  re- 
fusing to  accept  Its  benefits.  He  cannot 
claim  benefits  under  It,  and  at  the  same 
time  attack  it  for  fraud,  and  utterly  destroy 
its  validity  as  to  him.  Burrill,  Assignm.  Si 
476-479;  Jefteris'  Appeal,  33  Pa.  St  39: 
Valentine  v.  Decker,  43  Mo.  583;  Beifeld  v. 
Martin  (Colo.  App.)  37  Pac.  32;  Adler-Gold- 
man  Oommission  Co.  v.  People's  Bank  (Ark.) 
46  S.  W.  536;  O'Bryan  v.  Glenn  (Tenn.)  17  S. 
W.  1030.  If  a  creditor  accepts  the  benefits 
of  an  assignment  knowing  the  facts,  he  can- 
not, ordinarily.  Impeach  or  repudiate  it  there- 
after, on  the  ground  that  it  is  illegal  and 
fraudulent.  So,  having  repudiated  it  alto- 
gether, he  cannot  take  under  its  provisions 
as  other  creditors  would  do  who  have  ac- 
cepted It  The  reason  of  this  rule  Is  that  he 
Is  not  entitled  to  two  Inconsistent  adverse, 
or  conflicting  rights.  One  Is  necessarily  a 
denial  of  the  other.  Burrill,  Assignm.  (6th 
Ed.)  441;  .Adler-Goldman  Commission  Oo.  v. 
People's.  Bank  (Ark.)  46  S.  W.  536.  Because 
of  the  continued,  open,  and  hostile  acts  of 
the  petitioner  towards  the  assignment  and 
his  continued  refusal  to  accept  Ita  terms,  he 
Is  not  in  a  position  to  claim  benefits  under  it 
as  other  creditors  who  have  assented  to  it 
are  entitled  to. 

But  Mr.  Cupit  still  claims  that  he  is  entitled 
to.  the  $5,000  insurance  obtained  by  the  re- 
ceiver on  a  policy  of  insurance  procured  by 
said  receiver  when  he  held  an  attachment 
lien  upon  the  property.  The  property  in 
question  was  assigned  by  the  bank.  The  re- 
ceiver had  possession  of  It,  and  received  tbe 
rents,  and  repaired  it  as  receiver.  As  to  the 
creditors  of  the  bank  who  had  accepted  tbe 
assignment  the  receiver  had  title,  and  n-as 
entitled  to  take  charge  of  the  property,  and 
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bold  it  until  sucb  time  as  Mr.  Cupit's  attacli- 
ment  Hen  would  ripen  Into  title  by  sale  there- 
under, and  until  the  time  for  redemption 
from  the  sale  should  expire.  The  receiver 
had  the  same  right  to  the  property  that  the 
bank  would  have  had  had  no  assignment  been 
made.  As  such  receiver,  he  had  the  right  to 
insure  the  property  for  the  benefit  of  the 
creditors  of  the  bank,  and  to  pay  the  pre- 
miums from  any  assets  in  his  hands.  He 
bad  an  insurable  Interest  in  the  property,  and 
tvas  entitled  to  use  It,  receive  rents  from  it, 
repair  it,  and  preserve  it  from  loss,  the  same 
as  any  other  owner  would  have;  and  this 
right  would  continue  imtll  the  title  was  lost 
by  sale  on  the  execution  and  the  time  for  re- 
demption had  expired.  So  Mr.  Cuplt,  as  at- 
taching or  execution  creditor,  and  owner  of 
an  equity  of  redemption,  had  an  Insurable  in- 
terest in  the  propert}'.  1  May,  Ins.  i  83; 
Trust  Co.  v.  Boardman,  149  Mass.  158,  21 
X.  B.  230;  Insurance  Co.  v.  Stinson,  103. TJ. 
S.  25,  26  L.  Ed.  473;  Carpenter  v.  Insurance 
Co.,  16  Pet.  495, 10  L.  Ed.  1044.  The  receiver 
and  the  attaching  creditor  had  an  Insurable 
interest,  and  could  insure  the  property  for 
their  own  benefit.  Under  such  circumstances 
the  insurance  would  be  a  personal  contract 
between  the  insured  company  and  each  party 
insuring;  and,  unless  there  be  some  contract 
or  trust  relation  between  the  Insured  parties 
to  the  contrary,  each  would  hold  the  money 
derived' by  loss  of  the  property  by  fire  in  their 
Individual  or  official  right  In  such  cases  the 
contract  Is  personal,  and  does  not  run  with 
the  title  to  the  property.  As  held  in  Car- 
penter V.  Insurance  Co.,  16  Pet.  495,  10  L. 
£d.  1044,  the  insurance  is  a  mere  special 
agreement  with  a  party  seeking  to  insure 
himself  against  apprehended  loss  on  account 
of  his  interest  in  a  particular  subject-matter, 
and  not  at  all  Incidental  to  and  transferable 
with  the  subject-matter,  and  In  case  of  loss 
satisfaction  must  be  to  the  person  insured. 
2  May,  Ins.  i  6;  Trust  Co.  v.  Boardman,  140 
Mass.  158,  21  N.  E.  230;  Plimpton  v.  Insur- 
ance Co.,  43  Vt.  497;  King  v.  Insurance  Co., 
7  Cush.  1;  McDonald  v.  Black's  Adm'r,  20 
Ohio.  185;  Quarles  v.  Clayton  (Tenn.)  10  S. 
W.  505,  3  L.  R.  A.  170.  There  are  many  cases 
holding  that,  as  between  a  vendor  and  ven- 
dee, the  Insurance  money,  In  case  of  a  dis- 
tribution of  the  property,  represents  the  prop- 
erty itself,  because  of  some  express  or  Im- 
plied contract  relation  existing  between  the 
parties.  Many  cases  so  hold  because  of  a 
contract,  express  or  Implied,  existing  between 
the  parties.  In  this  case  no  such  relation  is 
shown  or  exists.  See  Grange  Mill  Co.  v. 
Western  Assur.  Co.,  118  111.  306,  9  N.  E.  274. 
Had  the  petitioner  insured  the  property  In 
bis  own  right  to  cover  his  Interest  therein,  it 
could  not  be  claimed  that  the  receiver  would 
have  any  right  therein.  So,  where  the  re- 
ceiver Insured  It,  and  paid  the  premiums  out 
of  funds  in  his  hands  belonging  to  the  estate, 
the  Insurance  became  a  personal  indemnity  to 
the  receiver  for  the  benefit  of  the  creditors 


of  the  estate  he  represented.  Mr.  Cuplt  is 
not  one  of  the  creditors  who  had  acquiesced 
in  the  assignment.  He  had  never  consented 
to  the  assignment  in  any  manner,  and  has 
continually  opposed  It  on  all  occasions,  and 
still  continues  to  do  so.  He  is  not  now  ask- 
ing to  come  in  as  a  common  creditor,  and  re- 
ceive his  just  proportion  of  the  estate,  includ- 
ing the  insurance  money,  in  accordance  with 
the  provisions  of  the  assignment;  but  he  now 
demands  at  the  bands  of  the  court  the  entire 
fund  received  under  the  policy  of  insurance, 
while  refusing  to  acquiesce  in  the  assign- 
ment, and  while  still  holding  the  proceeds  of 
.the  sale  of  the  real  estate  under  his  execu- 
tion. The  property  of  the  bank  was.  In  ef- 
fect, conveyed  In  trust  for  such  creditors  of 
the  bank  as  should  come  in  and  accept  the 
provisions  of  the  assignment  The  assignee 
and  receiver  no  doubt  held  the  property  in 
trust  for  such  creditors,  and  this  trust  rela- 
tion could  not  exist  between  the  receiver  and 
a  creditor  who  wholly  repudiates  the  assign- 
ment as  well  as  the  trust  relation.  There 
was  no  contract  relation  between  the  receiver 
and  Mr.  Cuplt  The  real  estate  In  contro- 
versy was  rightfully  held  by  the  receiver 
with  the  right  to  the  use,  rents,  and  profits 
thereof  for  the  benefit  of  the  estate  until 
Cuplt  should  acquire  title  by  a  sale  on  his 
execution.  He  held  an  equity  of  redemption, 
and  had  and  would  have  the  same  rights  aa 
the  bank  would  have  had  no  assignment  been 
made.  An  execution  creditor  is  not  entitled 
to  possession  and  rents  of  the  property  levied 
upon  before  sale,  and  before  the  time  for  re- 
demption has  expired. 

The  case  of  Cupit  v.  Bank  (Utah)  58  Pac. 
839,  is  not  In  confiict  with  this  position.  In 
that  case  it  was  no  doubt  the  intention  of  the 
c-ourt  to-  hold  that  the  receiver  acquired  no 
title  to  the  property  that  conflicted  with  the 
right  of  Cuplt  under  his  attachment  Hen,  and 
it  did  not  Intend  to  hold  that  Mr.  Cuplt  would 
have  the  right  to  the  title  of  the  property,  and 
the  possession  thereof,  before  sale  upon  his 
execution.  Under  such  circumstances  Cuplt 
had  no  right  to  charge  the  receiver  with  the 
rents  and  use  of  the  premises,  which  at  most 
would  about  cover  the  expense  of  operating 
and  keeping  the  building,  etc.,  In  repair;  nor 
has  he  any  right  to  recover  the  Insurance 
money  claimed  In  this  case.  As  said  in 
Collumb  V.  Read,  24  N.  Y.  515:  "If  the  plaln- 
tlfF  and  the  other  creditors  had  affirmed  the 
assignment  the  trustee  would  have  been 
compelled  to  account  for  these  rents  accord- 
ing to  Its  provisions;  but  the  plaintiff,  claim- 
ing In  hostility  to  it  must  treat  the  trustee 
as  a  stranger,  whose  only  fault  has  been  in 
suffering  himself  to  be  made  an  instrument 
by  means  of  which  the  debtor  has  been  en- 
abled to  apply  the  rents  towards  the  payment 
of  other  creditors."  The  receiver  was  not  a 
trustee  for  Mr.  Cupit  in  the  sense  that  it  was 
his  duty  to  see  that  the  money  collected  on 
these  insurance  policies  should  be  held  for 
the  benefit  and  be  paid  over  to  Mr.  Cuplt  to 
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satisfy  the  execution  which  the  property 
might  have  paiil  if  the  building  had  not  been 
consumed  by  flre.  After  careful  considera- 
tion pf  the  very  able  arguments  and  briefs 
of  counsel,  we  can  arrive  at  no  other  conclu- 
sion than  as  before  expressed.  The  Judg- 
ment of  the  district  court  is  affirmed,  with 
costs. 


BASKIN,    J.,    and 
Judge,  concur. 


Mccarty,    District 


(7  Idaho,  4Z1) 

THORN  T.  ANDERSON,  Sheriff,  et  al. 
(Supreme  CJourt  of  Idaho.    Dec.  17,  1900.) 

MARRIED  WOMAN'S  SEPARATE  PROPERTY— IN- 
CREASE—EXEMPTED  FROM   EXECUTION 

AGAINST  HUSBAND. 
Under  the  proTisions  of  section  4479,  Rev. 
St.,  the  increase  of  a  married  woman's  separate 
property  (In  this  case  consisting  of  cattle)  is 
exempt  from  execution  against  her  husband. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Cassia  county; 
C.  O.  Stockslager,  Judge. 

Action  by  Elizabeth  R.  Thorn  against  Oli- 
ver P.  Anderson,  as  sheriff,  and  others. 
Judgment  for  plaintiff.  Defendants  appeal. 
Affirmed. 

Hawley  &  Puckett,  for  appellants.  W.  L. 
Maginnis,  for  respondent 

SULLIVAN.  J.  This  action  was  brought 
by  the  respondent  against  the  appellants  to 
recover  the  sum  of  $2,500,  the  alleged  value 
of  48  head  of  cattle  taken  by  the  defendant 
Anderson,  as  sheriff,  under  a  writ  of  attach- 
ment, and  thereafter  sold  under  execution 
issued  out  of  the  district  court  of  Cassia 
county  against  the  property  of  A.  S.  Thorn, 
the  husband  of  respondent.  The  answer  put 
in  Issue  the  material  allegations  of  the  com- 
plaint The  cause  was  tried  by  the  court 
with  a  Jury,  and  a  verdict  was  rendered  in 
favor  of  the  respondent  for  the  sum  of  $832.- 
50  damages,  and  Judgment  was  duly  entered 
in  favor  of  respondent  for  that  sum  and 
costs  of  suit  A  motion  for  a  new  trial  was 
denied,  and  this  appeal  is  from  the  Judgment 
and  an  order  denying  the  motion  for  a  new 
trial. 

It  appears  from  the  record  before  us  that 
in  the  year  1888  George  Rutherford,  an  un- 
cle of  resiKmdent  made  her  a  birthday  pres- 
ent of  10  cows  and  10  calves,  which  were 
taken  to  the  ranch  of  her  husband,  A.  S. 
Thorn,  and  branded  with  his  brand  and  car- 
ed for  by  him,  and  the  Increase  branded  by 
him,  and  some  of  them  disposed  of  by  him 
up  to  the  time  of  the  levy  of  the  execution 
aforesaid.  It  is  conceded  that  all  of  the  cat- 
tle levied  upon  and  sold  as  aforesaid,  except 
5  head  thereof,  were  the  Increase  of  said  10 
cows  and  calves.  Counsel  for  appellants  do 
not  seriously  contend  that  said  original  10 
cows  and  10  calves  were  not  the  separate 
property  of  Mrs.  Thorn,  the  respondent;  but 
they  contend  that  the  Increase  of  the  sepa- 


rate property  of  the  wife  is  community  prop- 
erty, under  the  provisions  of  section  249T, 
Rev.  St.,  and  hence  liable  for  or  subject  to 
the  payment  of  the  husband's  debts.  Said 
section  is  as  follows:  "All  other  property 
acquired  after  marriage  by  either  husband 
or  wife,  including  the  rents  and  profits  of  the 
separate  property  of  the  husband  or  wife,  is 
community  property;  unless  by  the  instru- 
ment by  which  any  such  property  is  acquired 
by  the  wife  it  is  provided  .that  the  rents  and 
profits  thereof  be  applied  to  her  sole  and  sep- 
arate use;  in  which  case  the  management 
and  disposal  of  such  rents  and  profits  belong 
to  the  wife  and  they  are  not  liable  for  the 
debts  of  the  husband."  (Counsel  for  appel- 
lants, as  well  as  counsel  for  respondent 
overlooked  section  4479,  Rev.  St,  which  pro- 
vides as  follows:  "All  real  and  personal  es- 
tate belonging  to  any  married  woman  at  the 
time  of  her  marriage,  or  to  which  she  subse- 
quently becomes  entitled  in  her  own  right 
and  all  the  rents,  issues  and  profits  thereof 
and  all  compensation  due  or  owing  for  her 
personal  services,  is  exempt  from  execution 
against  her  husband."  Said  sections  2497 
and  4479,  having  been  adopted  as  one  act  of 
the  legislature,  must  be  construed  in  pari 
materia;  and  by  the  provisions  of  said  sec- 
tion 4479  the  rents,  issues,  and  profits  of  the 
separate  proi)erty  of  the  wife  are  exempted 
from  execution  against  the  husband.  The 
Judgment  of  the  court  below  must  be  afilrm- 
ed,  and  it  is  so  ordered.  Costs  of  this  appeal 
are  awarded  to  the  respondent 

HUSTON,  a  J.,  and  QUARLES,  J.,  concur. 


(7  Idaho,  4£l) 
ANDREWS  T.  BOARD  OP  OOM'RS  OF  ADA 
CXJUNT'r. 

(Supreme  Court  of  Idaho.    Dec.  28,  1900.) 

STATUTE— TITLE    OF    ACT— BRIDGHS— LETTING 
CONTRACT. 

1.  The  title  to  an  act  approved  March  14, 
1899  (Sess.  Laws  1899,  p.  443),  held  a  suffi- 
cient compliance  with  the  provisions  of  section 
16.  art  3,  Const.  Idaho,  in  that  it  states  the 
subject  of  said  act. 

2.  Under  the  provisions  of  section  1762,  Bev. 
St.,  before  the  tx>ard  of  commissioners  can  le- 
gally advertise  for  competitive  bids  for  the 
erection  of  a  bridge  they  must  adopt  plans 
and  specifications  of  such  bridge,  and  said  no- 
tice must  contain  explicit  specifications  of  the 
proposed  bridge, 

3.  If  no  plans  and  specifications  are  adopted, 
the  board  has  no  standard  by  which  the  lowest 
bid  can  be  determined. 

4.  In  the  matter  of  advertising  for  bids  and 
letting  contracts  for  public  buildings  or  im- 
provements, the  provisions  of  section  1702  ap- 
plicable thereto  must  be  substantially  followed. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ada  county; 
George  H.  Stewart  Judge. 

Action  by  De  Forest  H.  Andrews  against 
the  board  of  commisslofiers  of  Ada  county. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 
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S.  H.  Haya,  Atty.  Gen.,  and  H.  J.  Fraw- 
ley,  for  appellant.  Fremont  Wood  and  Mil- 
ton G.  Cage,  for  reH>ondent. 

SULLIVAN,  J.  This  i$  an  appeal  from  a 
judgment  of  the  district  court  that  reversed 
and  annulled  an  order  of  the  board  of  county 
commissioners  of  Ada  county  authorizing  a 
contract  with  the  GiUette-Herzog  Manufac- 
turing Company  for  the  construction  of  a 
wagon  bridge  across  Boise  river,  near  Boise 
City,  at  the  agreed  price  of  $15,335.  It  is 
stipulated  that  it  was  the  purpose  of  the 
board  of  commissioners  to  construct  said 
bridge  under  the  authority  of  the  provisions 
of  an  act  approved  February  7,  1889,  entitled 
"An  act  providing  for  the  issuance  of  nego- 
tiable coupon  bonds  for  the  funding  and  re- 
funding of  county  Indebtedness,  amending 
chapter  six,  title  13,  Revised  Statutes  of  Ida- 
ho, and  the  subsequent  amendment  thereto 
approved  March  14,  1899." 

First.  It  is  contended  that  the  title  of  said 
act  of  February  7,  1809,  is  not  suflacient  to 
support  the  provisions  of  section  3604  there- 
of, which  authorizes  the  construction  of 
l>rldges  and  other  public  improvements,  and 
the  issue  of  bonds  In  payment  therefor,  as 
that  subject  or  purpose  is  not  expressed  In 
the  title;  that  the  title  of  said  act  recites 
that  the  purpose  of  the  act  is  "for  the  issu- 
ance of  negotiable  coupon  bonds  for  the  fund- 
ing and  refunding  of  county  indebtedness"; 
and  that  the  issuance  of  bonds  for  the  pur- 
pose of  building  bridges  and  the  constrnctlon 
of  such  other  public  improvements  as  are 
named  -in  said  section  is  not  Included  in  said 
title,  and  for  that  reason  said  provisions  are 
Told,  nnder  the  provislohs  of  section  16,  art. 
3,  of  the  constitution  of  Idaho,  which  pro- 
vides that  every  act  shall  embrace  but  one 
subject  and  matters  properly  connected  tbere- 
"Wlth,  which  subject  must  be  expressed  in  the 
title.  Conceding,  for  the  purposes  of  this 
case,  that  said  title  refers  only  to  the  is- 
suance of  coupon  bonds  for  funding  and  re- 
funding coimty  indebtedness,  and  does  not 
Include  the  issue  of  bonds  for  the  purpose  of 
constructing  such  public  Improvements  as 
are  mentioned  in  said  section  3601  when  such 
proposed  indebtedness  exceeds  the  income  or 
revenue  of  the  county  for  that  year,  we  find 
that  said  act  of  February  7tb  was  amended 
by  an  act  approved  March  14,  1899,  the  title 
to  which  act  Is  as  follows:  "To  amend  sec- 
tion 3604  (concerning  issue  of  bonds  by  coun- 
ties for  certain  purposes  in  excess  of  the  in- 
come or  revenue  of  the  comity  for  the  year) 
In  section  1  of  an  act  of  the  legislature  of 
the  state  of  Idaho,  entitled  'An  act  provid- 
ing for  the  issuance  of  negotiable  coupon 
bonds  for  the  funding  and  re-funding  of  coim- 
ty Indebtedness,  amending  chapter  6,  title  13 
Revised  Statutes  of  Idaho,'  approved  Febru- 
ary 7tb,  1899,  by  adding  thereto  authority  to 
Issue  bonds  to  assist  any  city  or  village  in 
constructing  a  free  bridge  over  any  navigable 
stream,  within,  or  partly  within  or  adjoining 
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the  limits  of  any  such  city  or  village."  It 
will  be  observed  that  it  is  stated  in  the  title 
of  the  last-mentioned  act  that  it  is  an  act  to 
amend  section  3604,  and  also  recites  that  the 
subject  of  said  section  Is  concerning  the  is- 
sue of  bonds  by  counties  for  certain  purposes 
in  excess  of  the  Income  or  revenue  of  the 
county  for  the  year.  The  subject,  object,  or 
pui^ose  of  said  section  is  sufficiently  set 
forth  in  said  title,  and  comes  within  the  re- 
quirements of  said  seotion  16,  art  3,  of  our 
constitution.  We  therefore  hold  that  said 
title  Is  sufficient.  State  v.  Doherty,  2  Idaho, 
1105,  29  rac.  855.  See,  also,  23  Am.  &  Eng. 
Enc.  Law,  p.  234  et  seq. 

The  second  point  raised  involves  the  au- 
thority of 'the  board  to  provide  for  an  issue 
of  bonds  for  the  construction  of  the  bridge 
in  question  until  such  time  as  the  contract 
price  for  the  bridge  has  been  first  legally 
determined  by  the  board.  It  is  contended 
that  it  was  the  duty  of  the  board  first  to  de- 
termine the  necessity  for  the  construction  of 
said  bridge:  then  to  adopt  plans  and  speci- 
fications, advertise  for  proposals  for  construc- 
tion thereof  in  accordance  with  such  plans 
and  specifications,  and  thereafter  enter  into 
a  conditional  contract  for  the  construction  of 
such  bridge  subject  to  the  ratification  by  the 
electors  of  the  county,  and  then  submit  the 
question  of  the  Issuance  of  a  sufficient 
amount  of  bonds  to  pay  such  contemplated 
liability,  after  deducting  all  funds  in  the 
county  treasury  available  for  that  purpose. 
It  is  evident  that  the  amount  necessary  to 
construct  the  contemplated  improvement 
must  be  ascertained  in  some  manner  before 
the  amount  of  bonds  to  be  Issued  can  be  de- 
termined; and,  before  persons  desiring  to  bid 
for  such  contracts  can  make  competitive  bids, 
they  must  have  plans  and  specifications  of 
the  contemplated  public  Improvement  before 
they  can  malce  an  intelligent  bid.  It  there- 
fore follows  that  the  board  must  adopt  plans 
and  specifications  sufficient  to  enable  a  con- 
tractor to  make  an  Intelligible  estimate  of 
the  cost  of  such  public  Improvement.  If  each 
several  bidder  bids  on  separate  plans  and 
specifications,  it  will  not  be  contended  that 
such  bids  are  competitive;  and  where,  as  In 
the  case  at  bar,  bids  for  the  construction  of 
a  two-span  500-foot  bridge  were  called  for, 
and  a  three-span  bridge  less  than  500  feet 
long  was  let  under  said  call,  no  competitive 
bidding  was  allowed  or  had.  It  Is  evident 
that  said  contract  was  not  let  to  the  lowest 
responsible  bidder  for  the  reason  that  no 
proposals  were  invited  for  the  construction 
of  a  three-span  bridge  less  than  500  feet  In 
length.  '  In  tllscussing  the  question  of  com- 
petitive bidding  for  the  construction  of  a  pub- 
lic building,  the  supreme  court  of  California 
has  very  pertinently  stated  in  Ertle  v.  Leary, 
114  Cal.  2^8,  46  Pac.  1,  as  follows:  "To  per- 
mit each  bidder  to  propose  the  plans  and 
specifications  according  to  which  he  will  con- 
struct the  building  not  only  prevents  com- 
petition in  bidding  for  the  work,  but  gives  to 
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the  board  an  opportunity  for  the  exercise  of 
favoritism  in  awarding  the  contract,  instead 
of  being  required  to  let  It  to  the  lowest  re- 
sponsible bidder,  for,  since  neither  of  the  bid- 
ders can  know  the  plans  and  specifications 
under  which  the  others  are  making  their  bids, 
there  Is  no  standard  by  which  the  board  can 
determine  which  is  the  lowest  bid."  See, 
also.  Hardware  Co.  v.  Erb,  54  Ark.  645,  17 
S.  W.  7,  13  L.  R.  A.  353. 

The  tlilrd  point  raised  Involves  the  ques- 
tion of  procedure  in  submitting  to  tlie  elec- 
tors the  question  of  issuing  bonds.  It  Is 
shown  by  the  record  that  the  order  for  the 
election,  and  also  the  election  notices,  stated 
that  specifications  for  the  construction  of 
said  bridge  were  on  file  In  the  office  of  the 
■clerk  of  said  board,  when,  as  a  matter  of 
fact,  no  plans  or  specifications  had  been 
adopted.  The  disposition  of  the  second  point 
raised  disposes  of  this  specification  of  error 
in  favor  j)f  respondent's  contention. 

The  fourth  assignment  of  error  is  to  the 
effect  that  said  contract  was  void,  for  the  rea- 
son that  plans  and  specifications  for  said 
bridge  were  not  adopted  by  the  Itoard  prior 
to  the  notice  for  sealed  proposals  for  the  con- 
struMon  of  said  bridge,  and  for  the  further 
reason  that  the  bridge  contracted  for  does  not 
comply  with  the  plans  and  specifications 
adopted  by  the  board.  That  assignment  of 
error  is  well  taken.  The  contract  is  void  for 
ttoth  reasons  stated  in  said  specification. 
The  record  shows  that  the  contract  was  let 
to  the  GiUette-Herzog  Slanufacturlng  Com- 
pany upon  plans  submitted  by  it,  and  not 
upon  the  specifications  stated  in  the  notice 
Inviting  bids  for  the  construction  of  said 
'bridge.  No  standard  having  been  fixed  by 
the  board  by  which  to  determine  the  lowest 
1>td  made,  the  commissioners  could  not  de- 
termine who  was  the  lowest  bidder,  and  for 
that  reason  the  contract  was  not  let  to  the 
lowest  responsible  bidder,  and  is  void  for  that 
reason.  The  trial  court  held  that  said  con- 
tract was  void  for  the  reason  that  the  board 
failed  to  follow  the  provisions  of  section  947, 
Rev.  St,  in  letting  the  contract.  Said  sec- 
tion is  as  follows:  "No  bridge,  the  cost  of 
the  construction  or  repair  of  which  will  ex- 
ceed the  sum  of  one  hundred  dollars,  must  be 
constructed  or  repaired  except  on  order  of  the 
hoard  of  commissioners.  When  ordered  to  be 
-constructed  or  repaired,  the  contract  therefor 
must  be  let  out  to  the  lowest  bidder,  after 
reasonable  notice  given  by  the  board  of  com- 
missioners, through  the  road  overseer,  by 
publication  at  least  two  weeks  in  a  county 
newspaper;  and  if  none,  then  by  three  posted 
notices,  one  at  the  court  house,  one  at  the 
point  to  be  bridged,  and  one  at  some  other 
neighboring  public  place;  the  bids  to  be 
sealed,  opened,  and  the  contract  awarded  at 
the  time  specified  in  the  notice.  The  con- 
tract and  bond  to  perform  it  must  be  entered 
into  to  the  approval  of  the  board  of  commis- 
sioners." We  gather  from  the  record  that 
the  board  intended  to  let  the  contract  under 


the  provisions  of  section  1702,  Bev.  St, 
which  section  is  as  follows:  "When  a  petition 
signed  by  at  least  one  third  of  the  taxpayers 
who  are  qualified  voters  of  any  county  la 
presented  to  the  board  at  any  regular  meet- 
ing, asking  that  a  court  house,  jail,  or  other 
public  buildings  or  improvements  be  built 
for  the  use  and  benefit  of  the  county  the 
cost  of  which  will  exceed  one  thousand  dol- 
lars, the  board  must  not  act  upon  the  said 
petition  until  the  next  regular  meeting;  and 
at  least  for  four  weeks  before  the  next  meet- 
ing the  clerk  of  the  board  must  give  notice 
by  publication  in  a  newspaper  or  otherwise, 
as  ordered  by  the  board,  of  presentation  of 
said  petition,  and  the  nature  and  cost  of  said 
buildings,  or  Improvements  contemplated, 
and  that  the  petition  will  be  acted  upon  by 
the  board  at  their  next  regular  meeting.  If 
they  deem  the  interest  of  the  county  demands 
it,  the  board  must  order  the  said  improve- 
ments or  buildings  to  be  made  or  erected, 
and  must  thereupon  advertise  for  sealed  pro- 
posals for  making  said  improvements  or 
erecting  said  buildings.  Such  notice  for  seal- 
ed proposals  must  be  given  by  the  clerk  In 
a  newspaper  or  otherwise,  as  ordered  by  the 
board,  for  at  least  thirty  days,  and  must  con- 
tain explicit  specifications  of  the  improve- 
ments or  buildings  to  be  made  or  erected,  and 
state  the  day  when  said  proposals  will  be 
opened.  Proposals  may  be  received  until  the 
opening  of  the  session  on  the  day  they  are 
to  be  opened,  and  they  must  be  opened  and 
considered  publicly,  and  the  contract  let  to 
the  lowest  responsible  bidder,  unless  they  all 
be  rejected,  which  the  board  shall  have  power 
to  do  if  they  are  too  high;  and  the  board 
may  proceed  to  advertise  again  or  let  the 
same  by  private  contract,  provided  It  be  for 
a  less  sum  than  that  proposed  by  the  lowest 
bidder.  The  person  or  persons  awarded  the 
contract  must  give  a  good  and  sufficient  bond 
to  be  approved  by  the  commissioners  for  the 
completion  of  the  contract  according  to  the 
specifications.  The  building  or  Improvements 
may  be  paid  for  by  warrants  upon  the  prop- 
er fund,  or  by  the  levying  of  a  special  tax, 
not  exceeding  fifty  cents  on  each  one  hun- 
dred dollars  of  assessable  property,  to  be 
paid  into  a  special  fund  for  that  purpose; 
against  which  warrant  may  be  drawn  In  pay- 
ment for  buildings  or  other  improvements 
constructed  or  made  under  the  provisions  of 
this  section."  Said  sections  must  be  read  in 
the  light  of  the  provisions  of  section  3,  art 
8,  of  the  constitution,  which  section  is  as  fol- 
lows: "No  county,  city,  town,  township, 
board  of  education  or  school  district,  or  other 
subdivision  of  the  state,  shall  incur  any  in- 
debtedness or  liability  In  any  maimer  or  for 
any  purpose  exceeding  In  that  year  the  in- 
come and  revenue  provided  for  it  for  such 
year  without  the  assent  of  two  thirds  of  the 
qualified  electors  thereof,  voting  at  an  elec- 
tion to  be  held  for  that  purpose,  nor  unless, 
before  or  at  the  time  of  Incurring  such  in- 
debtedness, provision  shall  be  made  for  the 


Digitized  by 


Google 


Idaho) 


:H0MAS  ▼.  POCATELLO  POWER  &  IRRIGATION  CO. 


595 


collection  of  an  annaal  tax  sufficient  to  paj 
tbe  Interest  on  Euch  indebtednesB,  as  it  falls 
dae,  and  also  to  'constitute  a  sinking  fund 
for  the  payment  of  the  principal  thereof, 
■within  twenty  years  from  the  time  of  con- 
tracting the  same.  Any  indebtedness  or  lia- 
bility Incurred  contrary  to  this  provision 
shall  be  void:  provided,  that  this  section 
shall  not  be  construed  to  apply  to  the  or- 
dinary and  necessary  expenses  authorized 
by  the  general  laws  of  the  state."  Upon  a 
careful  consideration  of  this  matter  we  are 
of  the  opinion  that,  so  far  as  the  advertising 
for  bids  and  letting  contracts  like  the  one 
under  consideration  are  concerned,  the  provi- 
sions of  said  section  1702  must  be  substan- 
tially followed.  See  Dunbar  v.  Board  (Idaho) 
49  Pac.  409.  The  judgment  of  the  court  be- 
low is  affirmed.  No  costs  to  be  charged  in 
this  court  to  either  party. 

HUSTON,  C.  J.,  and  QUARLES,  J.,  con- 
cur. 


(7  Idaho,  43S) 

THOMAS  V.  POCATELIX)  POWER  &  IRRI- 
GATION GO. 
(Supreme  Court  of  Idaho.    Dec.  22,  1900.) 

NEQLIGENCB  IN  MAINTAINING  FOOT  BRIDGE- 
EVIDENCE    OF. 

1.  When  an  action  is  brought  to  recover  dam- 
ages for  the  negligent  and  careless  construc- 
tion and  maintenance  of  a  foot  bridge,  and  the 
evidence  wholly  fails  to  establish  the  allega- 
tions of  the  complaint  in  that  regard,  the  judg- 
ment for  plaintiff  must  be  reversed. 

2.  When  there  is  no  substantial  conflict  in 
the  evidence,  and  the  verdict  of  the  jury  is 
contrary  to  such  evidence,  a  judgment  based 
upon  said  verdict  will  be  reversed  upon  appeal. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Bannock  coun- 
ty; J.  O.  Rich,  Judge. 

Action,  by  David  B.  Thomas  against  the 
Pocatello  Power  &  Irrigation  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed. 

Dietrich,  Chalmers  &  Stevens,  for  appel- 
lant   Winters  &  Ouheen,  for  respondent 

SULLIVAN,  J.  This  is  an  action  brought 
by  the  respondent  to  recover  for  the  death  of 
his  minor  son,  alleged  to  have  been  drowned 
in  the  canal  of  appellant  by  reason  of  its 
carelessness  and  negligence  in  constructing 
and  maintaining  a  walk  across  said  canal. 
The  cause  was  tried  before  a  jury,  and  a 
verdict  was  rendered  In  favor  of  the  respond- 
ent for  the  sum  of  ?1,975,  and  judgment  en- 
tered for  that  amount.  A  motion  for  a.  new 
trial  was  denied.  This  appeal  Is  from  the 
judgment  and  order  denying  a  new  trial.  It 
Is  shown  that  the  appellant  constructed  a 
foot  bridge  in  question  for  Its  own  use  and 
convenience.  It  was  not  Intended  for  public 
use^  but  for  the  exclusive  use  of  appellant. 
The  bridge  was  constructed  In  a  manner 
salted  to  the  puipose  for  which  It  was  Intend- 
ed.   There  was  no  secret  mechanism  connect- 


ed with  It  Nothing  about  it  was  loose  or 
changeable.  It  was  built  on  the  upper  side 
of  one  of  appellant's  headgates  In  said  canal. 
Between  the  bridge  and  headgate  was  a 
space  of  9%,  inches  in  width,  left  there  for 
the  puriwse  of  breaking  the  Ice  away  that 
gathered  there.  The  lloor  of  the  bridge  was 
composed  of  three  planks  laid  lengthwise 
across  said  canal,  and  made  a  solid  floor  3 
feet  and  S  inches  wide.  It  had  been  in  that 
condition  for  about  four  years.  It  appears 
from  the  record  that  the  deceased  was  a 
boy  about  9  years  of  age,  and  that  he  and  a 
playmate  by  the  name  of  John  Picrpont  were 
playing  about  an  old  shack  situated  about 
75  feet  from  the  bridge  in  question.  The  boy 
Plerpont  testifled  tliat  he  and  the  deceased 
were  sitting  in  the  door  of  the  shack  eating 
cookies,  and  the  deceased  ran  from  him, 
stumbled,  and  fell  through  the  crack  between 
the  headgate  and  bridge  Into  the  water; 
that  his  foot  struck  a  board  In  the  middle 
of  the  bridge.  Witness  tried  to  help  him 
out  but  the  deceased  went  under  the  head 
gate,  and  was  drowned.  It  is  agreed  that  the 
place  against  which  deceased  stinick  his  foot 
is  a  cleat  on  the  framework  of  the  bead- 
gate,  about  2  inches  thick  and  C  or  8  Inches 
wide,  and  not  a  board  In  the  middle  of  the 
bridge,  as  testifled  to  by  the  boy  Plerpont; 
that  It  is  a  part  of  the  framework  of  defend- 
ant's headgate;  and  that  deceased  fell 
through  into  the  water  at  the  point  noted  on 
a  plat  Introduced  In  evidence  marked  "Ex- 
hibit A."  It  Is  shown  that  the  bridge  was 
not  unsafe  or  dangerous  even  for  children  to 
pass  over.  If  the  deceased  had  been  crossing 
said  bridge  In  the  ordinary  way,  he  would  not 
have  fallen  oflf  the  same.  The  evidence 
tends,  at  least  to  show  that  dewa.sed  ran 
carelessly  and  rapidly  upon  said  bridge  at  an 
angle,  and  struck  his  foot  against  said  cleat 
that  was  nailed  to  the  framework  of  the 
headgate,  stumbled,  and  fell  through  the  9%- 
Inch  opening  between  the  bridge  and  the 
headgate.  Had  he  gone  upon  the  bridge  In 
the  usual  way,  it  Is  very  evident  that  the  sad 
accident  would  not  have  happened.  He  was 
an  unusually  bright  lad,  over  9  years  of  age. 
He  bad  lived  with  his  parents,  within  2I3 
blocks  of  said  bridge,  for  7  or  8  years.  It  is 
shown  that  those  who  resided  near  the  bridge 
frequently  crossed  It  and  saw  children  play- 
ing about  and  upon  it,  and  never  warned 
them  to  stay  away,  or  cautioned  them  to  be 
careful.  The  father  of  the  deceased  did  not 
consider  the  bridge  dangerous,  as  be  was 
raising  a  family  of  small  children  near  It 
and  neltiier  warned  his  children  that  It  was 
dangerous  for  them  to  play  there,  or  suggest- 
ed to  the  appellant's  officers  that  he  consid- 
ered said  bridge  dangerous,  or  that  anj*  al- 
temtlon  be  made  therein.  This  action  was 
brought  and  tried  upon  the  theory  that  ap- 
pellant knew,  or  should  have  known,  that 
said  bridge  was  dangerous.  The  appellant 
was  charged  with  knowingly  maintaining  a 
dangerous  bridge.    The  record  contains  no 
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«vldeiice  that  shows,  or  even  tends  to  show, 
that  said  bridge  was  dangerous.  It  consisted 
of  a  solid  plank  floor,  3  feet  8  inches  wide, 
with  a  handrail  on  one  side;  and  deceased 
fell  therefrom  because  of  bis  own  careless- 
ness, be  having  carelessly  ran  upon  said 
bridge  at  an  angle,  and  struck  his  foot 
against  a  cleat  2  Inches  tbld:,  nailed  to  the 
headgate,  and  which  was  about  4%  feet  from 
the  handrail  on  said  bridge.  The  evidence 
fails  to  show  any  negligence  or  carelessness 
•on  the  part  of  the  appellant,  either  in  the 
construction  or  maintenance  of  said  bridge, 
and  for  that  reason  the  judgment  must  be  set 
aside.  The  evidence  shows  that  said  bridge 
was  constructed  In  a  substantial,  workman- 
like manner,  and  well  adapted  to  the  purpose 
for  which  it  was  constructed,  and  that  it  was 
safe  for  all  to  pass  over  who  desired  to  do 
so.  And  it  is  also  shown  that  the  death  of 
the  deceased  occurred  through  his  own  care- 
lessness or  recklessness  in  running  upon  said 
bridge  at  an  angle,  and'  striking  his  foot 
against  a  cleat  on  the  headgate.  There  is 
no  substantial  conflict  in  the  evidence,  but 
the  verdict  is  contrary  to  It  The  Judgment 
is  reversed,  and  the  cause  remanded,  with  in- 
structions to  enter  judgment  dismissing  this 
action.  Costs  of  this  appeal  are  awarded  to 
the  appellant 


HUSTON,  C. 
cur. 


J.,  and  QUARLES,  J.,  con- 


(7  Idabo,  460) 

WORK  et  al.  v.  KINNEY,  Sh^iff,  et  al. 

(Supreme  Court  of  Idabo.     Dec.  29,  1900.) 

ANSWER  —  DENIALS  —  MATTETRS  OF  RECORD— 
WAIVING  DEFECTIVE  PLEADING  —  PEREMP- 
TORY INSTRUCTIONS-SETTINO  ASIDE  VER- 
DICT—NEW  TRIAL. 

1.  The  denial  of  matters  of  record  which  are 
within  the  reach  of  the  defendant,  based  upon 
want  of  knowledge,  while  not  sufficient,  will  be 
so  treated  upon  appeal,  when  it  appears  that 
the  plaintiffs  treated  snch  denials  as  sufficient 
-on  the  trial. 

2.  Where  plaintiffs'  evidence  is  sufficient  to 
anthorize  a  verdict  for  the  plaintiffs,  and  the 
defendant  introduces  none,  the  trial  court 
should  direct,  peremptorily,  the  jury  to  find  for 
the  plaintiffs. 

3.  Ad  order  denying  a  new  trial  will  be  re- 
versed upon  appeal  where  the  evidence  is  un- 
■contradlctpd  and  sufficient  to  warrant  a  verdict 
in  favor  of  the  plaintiffs,  and  the  jury  never- 
theless find  for  defendant. 

(Syllabus  by  the  Court.) 

Appeal  from  district  cotirt  Blaine  county; 
C.  O.  Stockslager,  Judge. 

Action  by  Work  Bros.  &  Co.  against  P.  H. 
Kinney,  sheriff  of  Alturas  county,  and  oth- 
ers. Judgment  for  defendants,  and'plalntltrs 
appeal.    Reversed. 

S.  B.  Kingsbury  and  Geo.  M.  Parsons,  for 
appellants.  R.  F.  BuUer,  for  respondent 
Burns. 

QUARLES,  J.  This  action  was  commenc- 
ed by  the  appellants  against  the  respondents 
to  recover  damages  against  the  respondent 


Kinney  upon  his  ofilclal  bond  as  sheriff  of 
Alturas  county,  the  other  respondents  being 
sureties  of  said  sheriff  upon  said  official  bond. 
The  case  was  tried  before  the  court  and  a 
jury,  and  a  verdict  rendered  in  favor  of  the 
respondents.  The  appellants  moved  for  a 
new  trial,  which  was  denied,  and  they  appeal 
to  this  court  from  the  order  denying  them  a 
new  trial. 

The  facts  alleged  In  the  complaint  are, 
briefly  stated,  as  follows:  Febraary  9,  1888, 
appellants  commenced  an  action  against  one 
Callahan  to  recover  a  debt  amounting  then, 
as  alleged,  to  $1,685.85,  and  caused  a  writ  of 
attachment  to  issue  therein,  which  was  placed 
In  the  hands  of  said  Kinney,  as  sheriff  of 
said  county,  who,  under  said  writ,  seized  a 
stock  of  general  merchandise,  the  property 
of  said  Oallaban,  subject,  however,  to  a  cer- 
tain chattel  mortgage  upon  the  said  stock  of 
merchandise,  valued  at  $13,000  or  more.  A 
portion  of  said  merchandise  was  sold  to  satis- 
fy said  mortgage,  and  the  remainder  thereof 
inventoried  at  the  sum  of  $6,531.77.  The 
writ  of  attachment  was  not  returned  by  said 
sheriff  until  October  18,  1889,  when  the  fol- 
lowing return  was  made  thereon,  to  wit: 
"Sheriff's  Office,  County  of  Alturas— ss.:  I, 
P.  H.  Kinney,  .Sheriff  of  the  county  of  Al- 
turas, do  hereby  certify  that  under  and  by 
virtue  of  the  hereunto  annexed  writ  of  at- 
tachment by  me  received  on  the  9th  day  of 
February,  1888,  at  11  ao  o'clock  a.  m.,  I  did, 
on  the  9tta  day  of  February,  1888,  attach  the 
following  described  personal  property  in  the 
possession  of  Warren  P.  Callahan,  viz.  all 
of  his  stock,  consisting  of  general  merchan- 
dise, dry  goods,  clothing,  groceries,  and  fix- 
tures in  the  building  known  as  'Callahan's 
Store,'  In  the  town  Broadford,  county  of  Al- 
turas, temtory  of  Idaho;  which  writ  of  at- 
tachment was  the  first  attachment  levied  by 
me  upon  said  property,  and  attached  the 
same  by  taking  It  Into  my  custody  and  put- 
ting a  keeper  in  charge.  [Signed]  P.  H. 
Kinney,  Sheriff  of  Alturas  County,  by  P.  H. 
McPhee,  Deputy  Sheriff."  The  said  return 
was  dated  February  9,  1888.  but  not  filed  in 
the  office  of  the  clerk  of  the  district  court  un- 
til October  18,  1889.  On  October  4,  1889,  the 
appellants,  having  secured  a  judgment 
against  said  Callahan  for  the  sum  of  $1,618 
and  costs,  sued  out  a  writ  of  execution  there- 
on in  said  attachment  suit  and  placed  the 
same  in  the  hands  of  the  said  Kinney  as 
sheriff,  who,  on  the  18th  day  of  October,  1889, 
returned  said  execution  indorsed,  "Nothing 
made  on  this  execution."  The  facts  pleaded 
in,  the  complaint,  with  the 'exception  of  the 
partnership  between  the  plaintiffs,  are  matter 
of  record  in  the  district  court  of  Blaine,  tor- 
nterly  Alturas,  county,  yet,  strange  to  say, 
the  denials  are  not  based  on  knowledge,  but 
upon  want  of  knowledge.  This  is  not  good 
pleading,  and  such  denials  of  matter  of  rec- 
ord within  the  reach  of  the  defendants  la  in- 
sufficient But  the  plaintiffs  treated  said  de- 
nials as  sufficient,  and  treated  the  allegations 
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of  the  complaint  as  Iiavlng  been  denied,  and, 
nnder  the  rule  laid  down  In  Toulouse  v.  Bur- 
kett,  2  Idaho,  265,  13  Pac.  172,  we  will  re- 
gard the  answer  as  denying  the  allegations 
of  the  complaint. 

The  cause  came  on.  for  trial,  and  the  par- 
ties admitted  before  the  jury  that  the  plaln- 
tlCTs  were  and  are  partners;  that  the  defend- 
ant Kinney  was,  during  the  time  mentioned 
in  the  complaint,  sheriff  of  Alturas  county. 
The  Judgment  roll  in  said  cause  of  Worlc 
Bros,  against  said  Callahan  and  said  execu- 
tion weie  offered  and  received  in  evidence. 
Then  plaintiff  offered  in  evidence  the  said 
writ  of  attachment,  which  was  received  with 
the  return  thereto  as  hereinbefore  given. 
Then  plaintiffs  produced  witnesses  who  testi- 
fied. In  effect,  that  the  stock  of  goods  attach- 
ed as  aforesaid  was  of  the  value  of  about 
$13,000,  and  that,  after  satisfying  said  chattel 
mortgage,  the  goods  attached  were  appraised 
or  invoiced  by  the  sheriff  at  the  sum  of  $6,- 
531.77.  Plaintiffs  Introduced  S.  B.  Kings- 
bury as  a  witness,  who,  among  other  things, 
testified  that  the  defendant  Kinney  told  him 
that  be  (Kinney)  had  sold  the  goods  that  were 
attached,  and  had  the  money  to  pay  plain- 
tiffs' debt  when  they  got  their  Judgment,  and 
that  the  witness  frequently  urged  said  Kin- 
ney to  pay  the  debt  The  affidavit  of  attach- 
ment In  the  original  suit  and  the  unUertaking 
therein  were  In  the  usual  form.  The  under- 
taking for  attiichment  was  proven  to  have 
been  lost  The  ofUcial  bond  of  said  sheriff 
was  introduced  and  received  in  evidence,  and 
was  in  the  usual  form,  executed  by  the  de- 
fendant Kinney  as  principal  and  by  the  other 
defendants  and  others  as  sureties.  The  de- 
fendants introduced  no  evidence  whatever, 
and  the  court  Instructed  the  Jury,  which 
brought  in  a  verdict  in  favor  of  the  defend- 
ants. This  verdict  was  unauthorized,  con- 
trary to  the  evidence,  and  the  trial  court 
should  have  set  it  aside  without  motion.  The 
trial  court  should  have  directed  a  verdict  in 
favor  of  plaintiffs,  as  requested  by  the  plain- 
tiffs. There  was  no  conflict  in  the  evidence, 
and  the  evidence  was  sufficient  to  justify  a 
verdict  for  the  plaintiffs.  The  evidence  show- 
ed a  breach  of  official  duty  on  the  part  of 
the  said  sheriff;  showed  that  he,  under  a 
writ  of  attachment,  seized  goods  of  the  at- 
tachment defendant  of  the  value  of  three 
times  the  amount  of  plaintiffs'  debt;  that 
plaintfffs  had  a  first  lien  upon  merchandise  of 
the  value  of  over  $8,000  to  secure  about  $1,- 
600;  that  said  Kinney,  as  sheriff,  refused  to 
account  for  said  goods,  or  to  pay  the  value 
thereof,  and  more,  that  he  and  his  duly-ap- 
pointed deputy,  McPhee,  without  authority, 
sold  the  said  chattels  which  he  had  lawfully 
seized  under  and  by  virtue  of  the  said  writ 
of  attachment,  and  refused  to  pay  any  part 
of  the  plaintiffs'  debt  The  return  upon  the 
writ  of  attachment  was  sufficient  to  bind  the 
sheriff,  unless  he  could  show  the  loss  of  the 
attached  chattels,  and  that  such  loss  was  not 
on  account  of  bis  or  his  said  deputy's  negli- 


gence. Under  sections  401,  402,  Rev.  St,  the 
sureties  of  the  said  sheriff  were  liable,  and 
we  are  unable  to  see  why  this  verdict  was 
permitted  to  stand  in  the  tvisl  court  This 
is  the  second  time  that  this  cause  has  come 
into  this  court  on  appeal.  See  Work  v.  Kin- 
ney, 61  Pac.  745.  To  prevent  further  litiga- 
tion, we  feel  It  our  duty  to  reverse  the  order 
denying  the  plaintiffs  a  new  trial,  and  to  re- 
mand the  case  to  the  district  court  with  in- 
structions to  set  aside  the  verdict,  and  to 
enter  Judgment  in  favor  of  the  plaintiffs  for 
the  amount  of  their  Judgment  obtained 
against  said  Callahan,  $1,618,  with  interest 
thereon  from  October  2,  1S89,  at  the  rate  of 
10  per  centum  per  annum,  less  the  sum  of 
$344.10,  paid  thereon  by  said  defendant  Kin- 
ney December  17,  1889,  as  shown  by  the  evi- 
dence, and  costs  of  this  suit  (igalnst  the  de- 
fendants to  this  cause  who  are  before  the 
court;  and  it  is  so  ordered.  Costs  of  this  ap- 
peal awarded  to  appellants. 

HUSTON,  O.  J,  and  SUI^IVAN,  J.,  con- 
cur. 

(62  Kan.  363) 
STATE  V.  EASTMAN. 
(Supreme  Court  of  Kansas.    Jan.  6,  1901.) 

EMBEZZLEMENT— EVIDENCE— TENDER- 
VERDICT. 

1.  On  the  trial  of  a  prosecution  for  embezzle- 
ment brought  under  Gen.  St.  18»7,  c.  100,  g  95, 
against  an  agent  for  failure  to  deliver  to  his 
employer  on  demand  money  belonging  to  him, 
less  the  agent's  reasonable  charges,  etc.,  and 
when  it  appears  that  the  amount  due  the  em- 
ployer was  in  dispute  between  him  and  the 
agent,  it  is  error  to  reject  an  offer  by  the  agent 
to  prove  a  tender  of  the  sum  really  due,  for 
the  reason  that  such  tender  had  not  been  made 
untii  after  prosecution  began. 

2.  It  is  not  necessary,  in  a  verdict 'finding  a 
defendant  guilty  of  embezzlement  of  a  sum  of 
money,  to  state  the  value  of  the  money  in  or- 
der to  assess  the  panishment  as  for  grand  or 
petit  larceny,  because  money  is  not  to  be 
valued  in  its  own  terms,  and  the  courts  judi- 
cially know  that  the  different  kinds  of  money 
current  in  this  country  circulate  at  their  par 
value. 

(Syllabus  by  the  Court) 

Appeal  from  district  court  Lyon  county: 
W.  X.  Randolph,  Judge. 

J.  W.  £}Bstman  was  convicted  of  embezzle- 
ment, and  appeals.    Reversed. 

Chinniugham  &  Hamer  and  C.  B.  Graves, 
for  appellant  A.  A.  Godard,  Atty.  Gen.,  and 
J.  S.  West  Asst  Atty.  Gen.,  for  the  State. 

EMDSTER,  C.  J.  This  is  an  appeal  from  a 
Judgment  of  conviction  of  embezzlement  as 
defined  by  Gen.  St  1897,  c.  100,  §  95.  The 
case  has  been  once  before  In  this  court  State 
V.  Eastman,  60  Kan.  657,  57  Pac.  109.  The 
gravamen  of  the  offense,  under  the  statute 
cited.  Is  the  neglect  or  refusal  of  agents  to 
deliver  to  their  employers,  on  demand,  mon- 
eys and  other  property  which  may  have  come 
into  the  possession  of  the  agents  by  virtue  of 
their  employment    The  principal  ground  of 
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appellant's  contention  Is  the  refusal  of  tbe 
court  to  allow  him  to  prove,  and  the  Jury  to 
consider,  a  tender  of  the  amount  alleged  to 
have  bev'n  embezzled,  made  after  the  prose- 
cution was  begun.  The  appellant  was  the 
agent  of  L.  D.  Morris  to  rent  and  care  for 
real  property,  collect  rents,  etc.  He  did  so, 
^nd  out  of  rents  collected  made  expenditures 
in  the  interest  of  his  employer.  Morris  was 
absent  from  the  state  a  number  of  years. 
Upon  his  return  he  at  several  times  asked  for 
a  "settlement,"  at  all  of  which  times  excuses 
for  not  making  ft,  and  requests  for  delay  to 
make  it,  were  made  and  granted.  Finally, 
In  December,  1897,  appellant  exhibited  to  his 
employer  a  statement  of  account  of  moneys 
collected  and  disbursed  for  him,  showing  the 
amount  of  $164  still  due  and  in  his  hands. 
This  amount  was  not  then  demanded.  The 
Jury  found  that  a  demand  for  It  was  not 
made  until  January  1,  1898.  On  that  day 
Morris,  with  an  attorney,  called  upon  appel- 
lant, and,  as  they  say,  made  demand  for  tbe 
amount  shown  by  his  statement  to  be  due. 
The  making  of  the  demand  was  denied  by 
the  appellant.  His  excuse  for  failure  to  then 
pay  the  amount  was  that  he  had  in  the  mean- 
time discovered  the  stated  balance  to  be  in- 
correct; that  he  was  entitled  to  credits  not 
included  In  the  statement;  and  he  said  that 
Morris  and  tbe  attorney  left  w^ithout  giving 
him  an  opportunity  to  explain  and  to  tender 
the  sum  really  due.  Prosecution  was  insti- 
tuted against  him  on  the  12th  day  of  Febru- 
ary, Once  or  twice  thereafter,  and  before 
the  commencement  of  the  preliminary  trial, 
he  tendered,  as  he  says,  the  real  sum  due, 
to  wit,  $118.  At  one  point  In  his  testimony 
he  stated  the  making  of  this  tender  without 
objection,  but  afterwards,  upon  being  fur- 
ther questioned  by  his  counsel,  the  court  re- 
fused to  allow  him  to  again  state  the  fact 
of  the  tender,  not  because  he  had  already  tes- 
tified to  it,  but  because  It  appeared  to  have 
been  made  after  the  institution  of  the  prose- 
cution. To  this  refusal  exception  was  taken. 
The  Jury  was  not  at  that  time  directed  to 
disregard  his  testimony  previously  given  aa 
to  the  tender,  but  they  must  liave  imderstood 
the  court's  ruling  rejecting  it  when  latterly 
offered  as  tantamount  to  an  Injunction  to  not 
consider  it  as  previously  given.  At  tbe  prop- 
er time  appellant  requested  the  court  to  give 
to  the  Jury  the  following  instruction:  "While 
a  tender  by  the  defendant  after  the  com- 
mencement of  this  prosecution  would  not  ex- 
cuse him  for  any  offense  before  that  time 
commuted,  at  the  same  time  that  act  of  his 
Is  proper  for  you  to  consider,  in  connection 
with  all  the  other  evidence  In  the  case.  In  de- 
termining whether  or  not,  at  the  time  he  re- 
fused to  pay  over  to  Morris  upon  demand, 
such  refusal  was  made  with  a  criminal  In- 
tent, and  for  this  purpose  you  may  consider 
the  evidence  before  you  as  to  such  tender." 
This  request  was  refused,  and  exception 
taken. 
We  think  tbe  court  was  in  error  In  its  rul- 


ings upon  the  offer  of  evidence  and  upon  the 
refusal  of  Instructions  ask-cd.  It  Is  true  that 
restitution  of  property  stolen  or  embezzled,  or 
an  offer  to  return  it,  does  not  obliterate  the 
offense,  and  this  is  as  true  when  the  return 
or  offer  was  made  before  the  Institution  of 
the  prosecution  as  afterwards;  but  there  is 
no  rule  authorizing  the  rejection  of  evidence 
of  a  return,  or  offer  to  return,  stolen  or  em- 
bezzled property,  simply  because  the  return 
or  offer  was  made  after  prosecution  began. 
Such  evidence  may  possess  but  little  weight, 
but  nevertheless  it  goes  to  the  question  of  In- 
tent with  which  the  property  was  taken  or 
withheld.  It  cannot,  as  matter  of  law,  be 
said  to  manifest  mere  contrition  of  spirit,  or 
be  an  effort  to  avert  the  consequences  of 
wrongdoing.  In  the  case  of  embezziement,  it 
may  evidence  a  bona  flde  belief  by  the  defend- 
ant that  the  money  or  property  was  right- 
fully taken  or  rightfully  withheld  by  him, 
and  a  recent  discovery  of  mistake  as  to  tliat 
fact.  This  is  especially  true  in  cases  of  em- 
bezzlement arising  under  the  statute  cited. 
Under  ttiat  statute,  the  crime  is  not  complete 
until  demand  Is  made  by  the  employer,  and  a 
neglect  or  refusal  by  the  agent,  and  not  then. 
If  the  employer  had  permitted  the  agent  to 
use  the  money  or  property,  nor  if  the  demand 
was  of  a  sum  of  money  which  did  not  allow 
to  the  ^agent  "his  reasonable  or  lawful  fees, 
charges,  or  compensation  for  his  services." 
Now,  In  this  case,  the  Jury  found  the  amount 
embezzled  to  be  $118,  but  the  demand  by  thf 
employer  was  for  a  sum  largely  In  excess  of 
the  one  the  Jury  found  to  be  due,— was  for 
a  sum  which  did  not  allow  to  the  agent  cred- 
its to  which  he  was  rightfully  entitled.  Con- 
sidering the  fact  that  until  January  1,  189**. 
no  demand  upon  the  agent  for  money  bad 
really  been  made,  but  only  a  demand  for  a 
"settlement,"  and  that  on  that  day  the  de- 
mand was  for  a  sum  of  money  considerably 
greater  than  the  Jury  found  to  he  due,  al- 
though the  appellant  had  once  mistakenly  ad- 
mitted It  to  be  due,  it  would  seem  difficult  to 
find  ground  upon  which  to  rest  a  conviction: 
and  we  therefore  think  that  the  defendant,  in 
view  of  the  special  circumstances  of  the  casv. 
and  apart  from  the  general  rule  to  which  we 
have  adverted,  was  entitled  to  the  evident'* 
offered  and  the  instruction  requested. 

The  verdict  of  the  Jury  recited  "that  the 
amount  of  money  in  his  [tlie  defendantVJ 
hands  belonging  to  V.  L.  Morris  on  January 
1,  1898,  the  date  when  the  demand  was  made 
for  the  money,  was  $118."  Objection  was 
made  to  this  verdict,  because  it  did  not  state 
the  value  of  the  $118  embezzled.  Inasmuch 
as,  under  the  section  before  cited,  the  punisli- 
ment  for  the  offense  Is  the  same  as  for  grand 
or  petit  larceny,  according  as  the  value  of 
the  property  embezzled  may  be  above  or  bt?- 
low  $20,  it  Is  said  that  the  Jury  should  hav< 
found  the  value  of  the  money  In  question. 
No  cases  In  support  of  or  against  this  claiiii 
of  error  were  cited  to  us,  but  the  novelty  of 
the  proposition  induced  us  to  make  searcli 
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among  the  authorities.  We  found  none,  ex- 
cepting the  case  of  Gerard  v.  State,  10  Tex. 
App.  690.  That  case  supports  appellant's 
contention,  but  we  cannot  regard  It  as  an  au- 
thority to  follow.  Money  Is  not  a  thing  to 
be  valued  In  Its  own  terms.  It  Is  itself  the 
measure  of  values.  The  value  of  a  dollar  can 
be  ascertained  only  by  comparing  it  with  an- 
other dollar.  When  thus  compared,  they  are 
perceived  to  be  exact  equivalents,  but  their 
equivalence  was  as  well  known  before  the 
eompariaon  as  afterwards.  It  cannot  be  said 
that  the  verdict  was  uncertain  because  the) 
"dollars"  embezzled  may  have  been  In  the 
currency  of  some  other  nationality.  No  na- 
tions other  than  the  United  States  name  their 
units  of  value  "dollars."  They  give  them 
other  designations.  As  to  the  different  kinds 
of  dollars  of  this  country.  Issued  by  authority 
of  the  general  government,  we  take  judicial 
notice  that  by  the  practice  of  the  United 
States  treasury  department,  and  in  the  eco- 
nomic habit  of  thf  people,  such  dollars  are 
maintained  at  a  parity  of  value,  and  that 
they  circulate  at  par;  and  we  also  take  Ju- 
dicial notice  that  state  bank  money,  some  of 
which  was  formerly  not  accepted  at  its  face 
valne,  is  now  no  longer  In  circulation.  We 
therefore  conclude,  as  matter  of  law,  that  the 
$118  mentioned  In  the  verdict  of  the  Jury 
meant  $118  of  United  States  currency,  each 
one  of  the  actual  value  expressed  on  Its  face. 
Other  claims  of  error  are  made.  Some  of 
them  are  not  well  taken,  and  we  have  not 
considered  it  necessary  to  examine  as  to  the 
validity  of  the  remainder.  The  Judgment  of 
the  court  below  is  reversed,  with  directions 
for  a  new  trial.    All  the  Justices  concurring. 


(62  Kan.  349) 

LEROT   &  C.    VAL.   AIR-LINE   R.   CO.   v. 

SIDELL. 

(Supreme  Court  of  Kansas.    Jan.  6,  1901.) 

PROCESS— SERVICK—FORBnON  CORPORATION. 
A  railroad  company  was  organized  in  Kan- 
sas, after  which  it  built  a  line  of  railroad  in  the 
state.  When  the  road  was  built  the  company 
leased  and  surrendered  possession  of  the  same, 
together  with  all  other  property  owned  by  it, 
to  another  company  for  a  period  of  40  years. 
After  the  lease  was  executed  it  never  operated 
a  railroad  nor  held  any  business  relations  in 
the  state,  except  as  lessor  of  the  railroad.  An 
action  was  bronght  against  the  company,  and 
a  certified  copy  of  a  summons  was  served  by 
leaving  a  copy  thereof  at  the  depot  of  the  leas- 
ed line,  which  was  in  charge  of  an  agent  of 
the  lessee  company,  who  bad  no  connection  with 
the  lessor  company.  HelA,  that  the  service  was 
insufiicient. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Wilson  county; 
li.  Stillwell,  Judge. 

Action  by  (Cornelius  V.  Sidell  against  the 
Leroy  &  Caney  Valley  Alr-Llne  Railroad 
Company.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Reversed. 

J.  H.  Richards,  C.  E.  Benton,  and  N.  P. 
Wlllets,  for  plaintiff  In  error.  S.  S.  Klrk- 
pa  trick  &  Son,  for  defendant  in  error. 


JOHNSTON,  J.  This  proceeding  brings  np 
for  decision  the  sufflclency  of  the  service  of 
a  summons  attempted  to  be  made  upon  a  rail- 
way corporation.  In  1880  the  Leroy  &  Caney 
Valley  Air-Line  Railroad  Company  construct- 
ed a  railroad  through  Wilson  county,  and  at 
the  same  time  constructed  depots  at  various 
points  along  the  line,  one  of  which  was  at 
the  city  of  Fredonia,  In  Wilson  county.  When 
the  railroad  was  constructed  it  was  leased 
to  the  Missouri  Pacific  Railway  Company,  to- 
gether with  all  sidings,  depot  buildings,  and 
other  property  belonging  to  the  railroad  com- 
pany, for  a  term  of  40  years,  and  the  Mis- 
souri Pacific  Railway  C!ompany  Immediately 
entered  into  the  possession  of  the  property, 
and  has  continually  operated  It  ever  since 
that  time.  An  action  was  brought  against 
the  lieroy  &  Caney  Valley  Air-Line  Railroad 
Company  In  Wilson  county  upon  a  Judgment 
against  the  company  previously  recovered  In 
New  York.  A  summons  was  Issued,  and  the 
sheriff  In  whose  hands  it  was  placed  return- 
ed that  he  had  served  the  same  by  leaving  a 
certified  copy  thereof  at  the  depot  of  the 
company  at  Fredonia,  with  E.  E.  Munger, 
who  was  In  charge  of  It.  It  was  agreed,  how- 
ever, that  Munger  was  not  in  the  employ  of 
the  Leroy  &  (3aney  Valley  Alr-LIne  Railroad  ° 
Company,  but  was  in  the  employ  of  the  Mis- 
souri Pacific  Railway  Company,  and  that  he 
never  was  either  In  the  employ  or  under  the 
direction  and  control  of  the  Leroy  &  Caney 
Valley  Railroad  (Company.  While  the  last- 
named  company  maintained  an  organization 
in  the  state,  It  had  no  officers  or  agents  In 
Wilson  county,  and  was  not  in  possession  of 
or  operating  any  line  of  railroad  In  the  state, 
and  was  not  doing  business  In  the  state,  un- 
less the  mere  fact  that  It  was  the  lessor  of  the 
line  of  railroad  as  above  set  forth  shows  that 
It  was  doing  business  In  the  state.  There  is 
a  further  stipulation  that  it  had  never  desig- 
nated any  person  in  Wilson  county  upon 
whom  process  could  be  served. 

It  is  contended  that,  under  section  68c  of 
the  Civil  Code  (Gen.  St.  1889,  §  4147),  a  serr- 
ice  upon  any  one  In  charge  of  a  station  which 
was  built  and  Is  owned  by  the  company  Is 
sufficient  to  bind  the  company.  The  section 
cited  Is  to  be  read  and  interpreted  in  connec- 
tion with  the  two  sections  Immediately  pre- 
ceding, as  they  are  part  of  the  same  act,  and 
relate  to  the  same  subject  In  section  68a 
it  is  provided,  in  substance,  that  every  rail- 
road company  doing  business  In  Kansas,  or 
having  agents  doing  business  therein  for  the 
company,  is  required  to  designate  some  per- 
son in  each  county  through  which  its  rail- 
road runs  or  its  business  is  transacted  on 
whom  process  and  notices  may  be  served.  In 
section  6Sb  it  Is  provided  that  a  certificate  of 
the  appointment  of  the  person  so  designated 
shall  be  filed  in  the  office  of  the  clerk  of  the 
district  court,  and  that  service  upon  such  per- 
son shall  be  deemed  to  be  effectual  and  com- 
plete. In  section  68e  it  is  provided  that.  If 
any  company  fails  to  designate  such  person 
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aa  required,  process  "may  be  served  on  any 
local  superintendent  of  repairs,  freight  agent, 
agent  to  sell  tickets,  or  station  keeper,  of 
such  company  or  corporation  in  such  county; 
or  such  process  may  be  served  by  leaving  a 
copy  thereof,  certified  by  the  offlcer  to  whom 
the  same  is  directed  to  be  a-  true  copy,  at  any 
depot  or  station  of  such  company  or  corpora- 
tion In  such  county,  with  some  person  in 
charge  thereof  or  in  the  employ  of  such  com- 
pany or  corporation,  and  such  service  shall 
be  deemed  complete  and  effectual."  It  Is  ob- 
vious from  the  language  employed  that  these 
provisions  relate  only  to  companies  and  cor- 
porations doing  business  within  the  state.  A 
service  upon  the  oflScers  or  agents  enumerat- 
ed is  to  be  made  upon  the  officers  and  agents 
of  a  company  doing  business  in  the  state,  and 
a  service  by  leaving  a  copy  at  a  depot  or 
station  of  "such"  company  or  corporation 
certainly  contemplates  the  depot  or  station 
of  a  company  or  corporation  doing  business 
in  the  state,  and  which  is  in  charge  of 
some  person  connected  with,  or  employed  by, 
the  company.  It  is  stipulated  that  the  de- 
fendant company  was  not  doing  business  in 
the  state,  unless  the  fact  that  It  was  the 
lessor  of  the  railroad  shows  that  it  was  do- 
ing business.  The  mere  fact  that  it  had  ex- 
ecuted a  lease  to  another  company  for  a 
term  of  40  years,  and  had  surrendered  the 
possession  of  the  road  and  all  of  its  property, 
and  was  not  engaged  in  the  operation  of  any 
railroad  in  the  state,  is  strong  evidence  that 
It  was  not  doing  business  in  the  state.  Apart 
from  this  view,  however,  we  think  the  stat- 
ute contemplates  that  the  summons  shall  be 
left  at  a  depot  or  station  occupied  by  the 
company,  and  with  some  person  In  charge 
thereof  for  the  company,  or  who  is  in  the 
employ  of  the  company.  Evidently  it  was 
the  purpose  of  the  legislature  that  notice  of 
the  institution  of  an  action  should  be  brought 
to  the  attention  of  some  one  connected  with 
the  business  operations  of  the  company.  A 
summons  left  at  a  depot  occupied  by  another 
company,  or  by  a  stranger,  would  hardly 
serve  as  a  notice  to  the  defendant  company, 
which  had  neither  possession  nor  right  of 
possession  to  the  depot  or  the  railroad,  and 
which  was  not  engaged  In  operating  a  rail- 
road or  any  other  business  within  the  limits 
of  the  state.  Reasonable  notice  is  essential 
to  the  maintenance  of  an  action,  and  certain- 
ly the  legislature  did  not  Intend  that  notice 
served  on  one  corporation  or  person  should 
be  regarded  as  notice  to  a  different  corpora- 
tion or  person.  The  words,  "depot  or  station 
of  such  company,"  fairly  mean  the  building 
used  by  the  company  as  its  depot  or  station; 
and  the  words,>"with  some  person  in  charge 
thereof,"  mean  some  person  iu  charge  there- 
of for  such  company;  and  the  words,  "or  In 
the  employ  of  such  company  or  corporation," 
mean  in  the  employ  of  such  company  or  cor- 
poration, whether  in  charge  of  the  depot 
or  not    In  our  view,  jurisdiction  of  the  com- 


pany was  not  obtained  by  the  service  that 
was  made,  and  therefore  the  Judgment  of  the 
district  court  will  be  reversed,  and  the  cause 
remaotdcd,  with  directions  to  sustain  the  mo- 
tion of  the  defendant  to  set  aside  and  vacate 
the  service  of  summons.  All  the  Justices 
concurring. 


(£2  Kan.  SH) 

BOARD  OP  EDUCATION  OF  KANSAS  CITY 

V.  CITY  OP  KANSAS  OITT. 

(Supreme  Court  of  Kansas.    Jan.  5,  1901.) 

TOWN  SITES— DEDICATION— PtJBUC  USK. 

1.  A  tract  of  ground  belonging  to  a  town- 
site  company,  designated  as  "Seminary  Place" 
on  a  plat  of  the  town  site  filed  by  such  com- 
pany, and  on  which  plat  is  indorsed  a  memo- 
i-andum  made  by  the  company  stating  that  the 
square  of  ground  of  which  Seminary  Place 
forms  a  portion  has  been  set  apart  as  "public 
grounds,  will  be  presumed,  in  the  absence  of 
sufficient  contrary  evidence,  to  have  been  dedi- 
cated by  the  company  to  public-school  pur- 
poses. 

2.  In  a  case  as  above  staled,  the  right  of  tlie 
public  to  the  use  of  the  dedicated  ground  for 
school  purposes  cannot  be  strengthened  by  a 
resolution  of  the  council  of  the  city  in  whicli 
the  ground  is  situated  authorizing  its  use  for 
such  purposes,  nor  can  such  dty  council  law- 
fully devote  to  school  purposes  ground  which 
had  been  dedicated  by  the  original  owner  to 
other  public  purposes. 

(Syllabus  by  the  Court) 

Error  from  district  court  Wyandotte  coun- 
ty; H.  L.  Alden,  Judge. 

Action  by  the  city  of  Kansas  City  against 
the  board  of  education  of  Kansas  C!Ity. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Reversed. 

Hutcblngs  &  Keplinger,  for  plaintiff  In  er- 
ror. F.  D.  Hutchings  and  T.  A.  Pollock,  for 
defendant  in  error. 

DOSTEm,  G  J.  This  was  an  action  brongbt 
by  the  defendant  In  error,  the  city  of  Kan- 
sas Olty,  against  the  plaintiff  in  error,  the 
board  of  education  of  Kansas  City,  to  enjoin 
the  erection  of  a  high-school  building  upon 
what  the  plaintiff  hi  said  suit  claimed  to  be 
ground  dedicated  to  public  park  purposes, 
but  which  the  defendant  claimed  to  be 
ground  dedicated  to  it  for  school  purposes. 
The  defendant  in  Its  answer  prayed  for  af- 
firmative relief  quieting  its  title  to  the  dis- 
puted tract  Judgment  was  rendered  In  fa- 
vor of  the  plaintiff  denying  affirmative  relief 
to  the  defendant  and  in  addition  enjoining 
the  erection  of  the  school  building.  The 
facts  were  agreed  upon  In  the  court  below,  a 
summary  of  which  was  that  in  1857  a  num- 
ber of  persons  associated  themselves  togeth- 
er as  a  town-site  company,  under  the  name 
of  the  "Wyandotte  City  Company,"  for  the 
purpose  of  purchasing  lots  and  devoting  them 
to  town-site  purposes.  Among  other  things, 
the  town-site  company  appointed  one  John 
McAlpine  trustee  to  receive  conveyances  for 
It  and  to  plat  its  lands  and  to  execute  deeds 
to  its  lots.    In  1859,  McAIpine,  in  pursuance 
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to  the  authority  conferred,  platted  the  com- 
pany'a  lands,  and  filed  a  plat  designating 
the  streets,  alleys,  parks,  and  public  grounds. 
On  the  plat  was  indorsed  the  following  mat- 
ter. Indicating  a  dedication  of  some  of  the 
grounds  to  public  purposes:  "Public  Grounds. 
The  levee,  extending  from  the  northern 
boundary  of  the  ferry  tract  to  the  northern 
boundary  of  the  town,  and  from  the  front 
lots  of  the  river;  also  a  public  square  known 
as  'Oakland  Fane,'  bound  by  Washington 
avenue  on  the  north.  Eleventh  street  on  the 
west,  Kansas  avenue  on  the  south,  and 
Tenth  street  on  the  east,  said  SQiiare  being 
650  feet  long  by  628  feet  wide;  also  Huron 
Place,  excepting  a  lot  on  the  southwest  coi^ 
ner,  one  on  the  southeast  comer,  and  also 
one  on  the  northeast  comer,  which  are,  re- 
spectively, 160  feet  square,  and  dedicated 
to  church  purposes;  also  excepting  so  much 
aa  Is  occupied  by  the  Methodist  Ohurch  South, 
and  by  the  bnrying  ground  adjoining  said 
church,  as  represented  on  the  map."  The 
tract  now  In  dispute  and  the  adjoining 
grounds  were  represented  on  the  plat  as  fol- 
lows: 


Wjnnesota  Ayetiue 


:  f%Aem 


Ann  ,    AuEMoe 


The  city  of  Wyandotte,  the  predecessor  in 
municipal  interest  of  the  defendant  in  er- 
ror, immediately  upon  the  filing  of  the  .plat 
began  to  daim  and  exercise  authority  over 
the  tract  designated  by  the  above  plat,  and 
It  and  Its  successor,  the  defendant  in  error, 
have  continued  to  claim  and  exercise  an- 
t^iority  over  it.  However,  the  only  Instan- 
ces of  the  exercise  of  such  authority  were  in 
planting  shade  trees,  in  allowing  or  refu»- 
tng  the  use  of  the  grounds  for  circus  showa^ 
baseball  playing,  political  meetings,  and  the 
like.  These  uses  of  the  grounds,  under  the 
authority  of  the  city,  were  made  with  the 
knowledge  and  without  the  objection  of  the 
plaintia  in  error.  In  June,  1867,  the  board 
of  directors  of  school  district  No.  1  of  Wyan- 
dotte county,  the  predecessor  In  interest  of 
the  plaintiff  In  error,  filed  with  the  city  coun- 
cil the  following  petition:  "To  the  dty 
Council  of  Wyandotte— Gentlemen:  The  un- 
dersigned school  board  of  district  No.  1  for 
Wyandotte  county,  which  is  the  city  of  Wy- 
andotte^ request  yon.  If  It  Is  not  deemed  In- 


consistent or  improper,  to  convey  to  them 
that  portion  of  Huron  Place  dedicated  tot 
seminary  purposes,  In  their  official  capacity, 
for  the  purpose  of  erecting  a  school  bouse 
thereon,  in  such  manner  as  Oakland  Park 
has  been  conveyed  for  the  purpose  of  the 
state  asylum  of  the  blind."  The  city  council 
granted  the  prayer  of  the  petition  by  resolu- 
tion in  the  following  words:  "Resolved,  that 
Hie  mayor  be  authorised  to  execute  such 
papers  as  may  be  necessary  to  convey  to 
school  district  Na  1,  of  Wyandotte  county, 
for  the  erection  of  a  school  bouse  on  that 
part  of  Huron  Place  bounded  on  the  east 
by  Sixth  street,  on  the  north  and  south  by 
church  lots  named  on  plat  of  Wyandotte 
city,  and  west  by  a  line  drawn  from  the 
western  boundaries  of  said  church  lots,  re- 
serving twenty  feet  on  the  north  and  south 
sides  of  said  land  so  to  be  conveyed."  In  the 
month  following  the  board  of  school  directors 
addressed  another  petition  to  the  city  council, 
asking  an  additional  amount  of  ground  for 
school  purposes.  The  petition  was  In  the 
following  language:  "To  His  Honor  the- 
Mayor  and  OonncU  of  the  City  of  Wyandotte 
—Gentlemen:  We^  the  undersigned,  would 
respectfully  r^resent  that  If,  deeming  It  not 
Inconsistent  or  Improper,  yon  could  grant  ns 
an  additional  sixty-five  feet  on  the  baok  part 
of  the  ground  recently  granted  to  district 
No.  1  of  Wyandotte  county,  in  Huron  Place, 
It  wonld  greatly  benefit  said  school  district, 
and  allow  us  the  opportunity  to  erect  the 
proposed  school  house  in  said  district  in  a 
far  more  eligible  situation.  The  land  we 
seek  will  be  a  strip  65  feet  wide,  the  length 
of  the  original  grant,  on  the  west,  side  of 
said  tract"  Action  by  the  city  council  up- 
on the  last  petition  was  taken  as  follows: 
"Mr.  Washington  presented  a  petition  froni 
the  school  board  of  district  No.  1,  praying 
for  the  grant  of  an  additional  tract  in  Huron 
Place  for  the  same  purpose,  and  on  the 
same  terms,  as  for  the  tract  heretofore  gmnt- 
ed.  Whereupon  Mr.  Washington  moved  that 
a  strip  65  feet  wide  and  the  length  of  said 
original  grant  be  conveyed  to  said  school 
district  by  the  mayor  for  the  same  purpose 
and  on  like  conditions  as  for  the  conveyance 
heretofore  made.  Carried."  No  conveyances 
or  other  writings  were  ever  executed  by  the 
dty  In  pursuance  to  either  of  the  above- 
quoted  resolutions.  The  board  of  school  di- 
rectors entered  upon  the  grounds  designated 
"Seminary  Place,"  and  erected  thereon  a 
school  building,,  at  a  cost,  as  alleged  In  the 
defendant's  answer,  of  about  $10,000.  This 
building  is  Indicated  by  the  figure  drawn 
within  the  dotted  lines  in  the  above  plat 
The  fact  of  the  erection  of  this  school  build- 
ing was  admitted  In  the  agreed  statement 
but  the  time  of  its  erection  was  not  set  forth 
in  the  statement  The  time  was  alleged  in 
the  answer  to  have  been  the  latter  part  of 
1867,  and  the  case  was  discussed  before  ns 
upon  the  assumption  of  that  being  the  correct 
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time,  and  we  shall  therefore  accordingly  con- 
sider it  correct.  The  value  of  the  school 
building  erected,  -while  alleged  In  the  peti- 
tion, was  not  set  forth  In  the  agreed  state- 
ment This,  perhaps,  is  immaterial.  It  must 
be  assumed,  in  the  light  of  other  agreed  facts, 
to  haye  been  sufflciently  valuable  to  evi- 
dence the  expenditure  of  a  substantial  sum 
of  money,  and  to  evidence  in  a  substantial 
manner  claims  of  possessory  right.  Xlie  new 
school  building,  the'  erection  of  which  the 
defendant  enjoined,  will  cover  a  greater  area 
of  ground  than  the  old  school  building.  As 
to  its  exact  location,  the  language  of  the 
agreed  statement  Is  peculiar.  It  Is  either 
contradictory  or  ambiguous.  It  says:  "Such 
new  building  will  be  erected  partly,  if  not 
wholly,  within  said  dotted  lines,  and  partly 
within  the  tracts  described  in  said  resolu- 
tion." The  dotted  lines  are  the  lines  of  the 
irregularly  sliaped  tract  marked  "Seminary 
Place."  To  say  that  the  building  will  l)e 
erected  partly,  if  not  wholly,  within  such 
lines,  and  partly  elsewhere,  atfords  no  very 
satisfactory  idea  of  its  proposed  location. 
Since  the  city  brought  the  injunction  suit 
the  board  of  education  purchased  a  site  for 
the  high  school,  and  has ''nearly  completed 
the  construction  of  a  high-school  building 
thereon.  Previous  to  the  date  of  any  of  the 
matters  hereinbefore  mentioned  the  associa- 
tion called  the  Wyandotte  City  Company 
made  an  entry  upon  Its  records  as  follows: 
"Wyandotte,  April  18,  1857.  Association 
meet  pursuant  to  adjournment.  Reading 
minutes  of  the  last  meeting  dispensed  with. 
Members  present:  Silas  Armstrong,  Jo^ 
Walker,  Isaiah  Walker,  and  Thomas  H. 
Swope.  It  was  moved  and  carried  that  the 
park,  including  the  cemetery,  be  called  'Hu- 
ron Place.'  Moved  and  carried  that  the 
church  lot  of  the  southwest  corner  of  Huron 
Place  be  to  the  Methodist  Church  South,  aa 
applied  for  by  the  Bev.  Mr.  Scarrltt,  on  con- 
ditions to  be  attached.  [Signed]  Thomas  H. 
Swope,  Secretary  pro  Tern." 

The  above  are  all  of  the  agreed  facts  to 
which  it  is  necessary  to  advert  In  our  opin- 
ion, they  show  that  the  court  below  was  in 
error  In  refusing  the  affirmative  relief  asked 
by.  the  plaintiff  in  error,  and  In  enjoining  it 
from  the  erection  of  its  school  building  upon 
the  disputed  tract  The  question  is,  was 
there  sufficient  evidence  of  a  dedication  by 
the  Wyandotte  City  Company  of  the  tract  in 
dispute  for  seminary  purposes.  Board  t.  WU- 
Crus,  42  Kan.  457.  22  Pac.  615,  In  its  facts  is 
•o  nearly  like  the  present  case  as  to  consti- 
tote  sufficient  authority  without  looking  be- 
yond our  own  decisions,  and  without  under- 
taking to  reason  from  general  principles.  In 
that  case  a  town  company  bad  filed  a  plat 
designating  on  It  a  tract  as  "Seminary 
Square."  After  the  lapse  of  about  20  years 
the  town  company  assumed  to  convey  this 
•quare.  It  was  held,  however,  that  the  deed 
passed  no  title;  that  the  flling  of  the  plat  by 


the  town  company  designating  tbe  tract  a* 
"Seminary  Square"  sufficiently  evidenced  an 
Irrevocable  dedication  to  the  public  for  sem- 
inary purposes.  The  case  before  us  is  stnmg- 
er  than  that  one.  In  that  case,  the  tract  ded- 
icated had  not  been  entered  upon  and  used 
for  seminary  purposes;  in  this  one,  the  tract 
was  entered  upon  and  improved  and  used  for 
school  purposes.  The  only  question  that 
could  arise— and  that  question  has  not  been 
raised— is  whether  the  dedication  for  semi- 
nary purposes  meant  for  public-school  pur- 
poses. We  think  it  does.  In  tbe  case  of 
Board  V.  Wllgus,  supra,  it  was  remarked:  "A 
seminnry  Is  certainly  such  a  public  institution 
that  the  public  may  take  charge  of  and  op- 
erate the  same.  See  our  constitution  and 
laws  relating  to  schools  and  Institutions  of 
learning."  In  the  case  of  Chegaray  v.  Jen- 
kins, 5  N.  Y.  378,  It  is  said  that  "a  seminary 
of  learning  Is  a  school,  and  a  school  is  a  sem- 
inary of  learning."  In  the  case  of  Cnrling 
V.  Curling,  83  Am.  Dec.  475,  it  Is  held  that 
"a  devise  to  a  public  seminary  is  a  valid  char- 
ity"; and  see  the  definition  of  the  word  "sem- 
inary" in  any  of  the  dictionaries.  It  cannot 
be  claimed  that  the  dedication  for  seminary 
purposes  was  a  dedication  to  a  private  or 
denominational  school  of  learning,  because,  if 
so,  to  what  school,  or  in  the  interest  of  what 
denomination,  was  the  dedication  made?  It 
will  be  observed  that  the  tract  designated  on 
the  idat  for  seminary  purposes  is  a  part  of 
that  which  In  the  memorandum  indorsed  on 
the  plat  was  designated  as  "Public  Orounds." 
This  is  conclusive  evidence  that  the  seminary 
purposes  contemplated  by  the  donors  were 
to  be  public-school,  and  not  private  or  de- 
nominational school,  purposes. 

In  order  to  trace  tbe  history  of  the  tract 
of  ground  represented  by  the  above  plat,  and 
to  show  as  to  it  the  passing  of  a  somewhat 
general  and  Indefinite  intention  of  tbe  orig- 
inal proprietors  into  one  of  specific  and  set- 
tled character,  it  will  be  important  to  note 
the  action  taken  by  such  proprietors  at  sev- 
eral times,  as  evidenced  by  some  of  the  mat- 
ters above  quoted.  It  wotald  seem  that  by- 
the  minutes  of  the  town-site  company  dated 
April  18,  1857,  the  tract  of  ground  now  call- 
ed "Huron  Place"  bad  been  intended  as  a 
park,  because  on  that  day  it  was  ordered  that 
"the  park.  Including  the  cemetery,  be  called 
"Huron  Place.' "  How  much  ground  was  cov- 
ered by  the  tract  theretofore  called  the 
"Park,"  and  thereafter  to  be  called  "Huron 
Place,"  was  not  shown.  Presumptively  It 
covered  the  entire  square,— not  only  that 
which  was  designed  for  general  public  pur- 
poses, but  also  that  which  had  been  set 
apart,  or  was  Intended  to  be  set  apart  for 
specific  public  purposes.  The  cemetery 
grounds  which  had  theretofore  been  Included 
under  the  designation  "Park"  were  still  to  be 
Included  under  the  new  name  of  "Place,"  and 
a  certain  corner  of  the  old  "Park"  or  new 
"Place"  was  to  be  given  to  tbe  Methodist 
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Cburcb  South.  It  Is  fair,  therefore,  to  as- 
sume that  the  entire  square,  including  those 
portions  of  it  dedicated  to  special  public  pur- 
poses, was  to  be  designated  as  "Huron 
PUf-e."  In  1859  a  town-site  plat  was  filed. 
On  this  plat  Huron  Place  was  listed  under 
the  head  of  "Public  Grounds,"  excepting  the 
t-emetery  and  lots  on  the  four  corners  ded- 
icated to  church  purposes.  This  memoran- 
dum of  public  grounds  made  no  exception  of 
any  portion  of  Huron  Place  for  school  pur- 
poses, but  the  plat  Itself  made  such  exception 
by  noting  the  irregularly  shaped  tract  before 
spoken  of  as  "Seminary  (*lace."  Now,  semin- 
ary or  school  purposes  ai'e  public  purposes  in 
the  most  emphatic  and  siguiQcant  sense,  and 
it  was  entirely  proper  for  the  donors  to  omit 
under  the  designation  "Public  Grounds"  that 
portion  designed  for  school  puri)oses.  Had 
they  put  Seminary  Place  in  the  list  of  excep- 
tions out  of  the  public  grounds,  as  they  did 
the  cemetery  and  church  lots,  they  would 
have  contradicted  themselves  in  meaning, 
and  would  have  confused  every  one  as  to 
their  real  intention.  It  would,  of  course, 
have  been  proper  for  them  to  have  noted,  un- 
der the  list  of  public  grounds,  that  portion 
of  Huron  Place  which  they  designed  for 
seminary  purposes.  This,  however,  they  did, 
but  in  another  way.  They  did  it  by  indicat- 
ing It  on  the  plat,  and  calling  it  "Seminary 
Place." 

We  do  not  attach  importance  to  the  peti- 
tions of  the  school  authorities  for  the  allot- 
ment and  conveyance  of  portions  of  tbe  dis- 
IJUted  tract  for  school  purposes,  nor  the  reso- 
lutions of  the  city  council  granting  the  prayer 
of  such  petitions.  They  did,  however,  evl- 
■  dence  a  recognition  by  the  city  authorities  of 
the  fact  that  some  of  these  grounds  were 
rightfully  devoted  to  school  purposes;  but,  in 
onr  judgment,  the  school  authorities  did  not 
by  such  action  acquire  any  rights  they  did 
not  already  possess,  nor  did  the  city  lose 
any  rights  which  up  to  that  time  it  possessed. 
The  right  to  lands  dedicated  for  public  pur^ 
poses  is  acquired  from  the  dedicators,  and 
such  right  Is  likewise  limited  in  territorial 
extent  by  the  boundaries  of  the  donors'  grant. 
In  this  case  the  donors  granted  nothing  but 
the  tract  called  "Seminary  Place."  The  ad- 
joining grounds,  although  donated  by  the 
same  persons,  were  dedicated  to  other  public 
purposes.  For  what  public  purposes  the  ad- 
joining grounds  were  dedicated  is  Immate- 
rial. It  is  sufflclent  that  they  were  not  ded- 
icated to  seminary  purposes.  A  dedication  to 
eucb  purposes  of  a  particular  portion  of  the 
general  tract  implies  that  no  other  portion 
of  such  general  tract  was  Intended  for  the 
one  specific  public  purpose;  hence  the  city 
authorities,  in  so  far  as  they  attempted  to 
grant  portions  of  Huron  Place  outside  the 
particular  tract  designated  as  "Seminary 
Place,"  undertook  that  which  they  could  not 
rightfully  do,  viz.  to  divert  the  donors'  grant 
to  uses  other  than  those  designed  by  them. 
"After  a  complete   dedication  of  lands   to 


public  uses  lias  been  made,  neither  tbe  ded- 
icator nor  the  municipal  authorities  may  ap- 
ply them  to  other  uses.  It  is  only  by  the 
assent  of  all  those  for  whose  benefit  the 
dedication  was  made— that  is,  tbe  local  lot 
owners,  whose  private  interests  are  affect- 
ed, and  the  town  authorities,  as  representa- 
tives of  the  public  interests— that  any  change 
can  be  made."  9  Am.  &  £ng.  Enc.  Law  ('2d 
Ed.)  80. 

One  J.  V.  Lane,  who  was  made  a  party 
to  the  action  in  the  court  below,  testified 
that  he  had  resided  in  Wyandotte  county 
since  1837;  that  he  was  acquainted  with  the 
members  of  the  Wyandotte  City  Company; 
that  they  repeatedly  stated  to  him  that  they 
had  dedicated  Huron  Place  for  public  use  aa 
a  park,  and  never  stated  that  they  had  ded- 
icated any  part  of  it  for  school  purposes.  He 
further  testified  that  he  had  purchased  prop- 
erty abutting  one  of  the  streets  bounding 
Huron  Place,-  and  that  bis  principal  reason 
for  doing  so  was  that  Huron  Place  was  a 
park.  This  evidence  was  introduced  for  the 
purpose  of  showing  that  private  rights  had 
been  acquired  upon  the  faith  of  the  dedica- 
tion of  Huron  Place  as  a  public  park,  and 
that  such  rights  would  be  Impaired  by  its  di- 
version to  other  purposes.  We  do  not  stop 
now  to  inquire  whether  evidence  of  conversa- 
tions with  the  original  donors  was  admis- 
sible. It  is  sufficient  to  say  again  that  the 
intention  of  tbe  donors  of  tbe  disputed  tract 
of  ground  to  devote  such  tract  to  school  pur- 
poses, as  evidenced  by  their  public  and  re- 
corded acts,  is,  and  at  the  time  testified  to 
by  Mr.  Lane  was,  manifest.  The  Judgment 
of  the  court  below  is  reversed,  with  direc- 
tions to  ascertain  the  location  and  boundaries 
of  the  tract  designated  as  "Seminary  Place," 
and  to  refuse  the  injunction  restraining  the 
erection  of  the  school  building  on  such  tract, 
and  to  quiet  the  title  of  the  plaintiff  in  er- 
ror thereto  as  against  tbe  defendant  in  er- 
ror.   All  the  justices  concnrring. 


DOB  V.  CALLOW  et  al. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, B.  D.     Jan.  15,  1901.) 

NOTES— GUARANTY  ATTACHED— NEGOTIABH4- 
ITY. 
A  note  payable  to  order,  and  having  at- 
tached thereto,  on  a  separate  piece  of  paper,  a 
guaranty  thereof  by  the  payee,  was  not  nego- 
tiable. 

Appeal  from  district  court,  Bourbon  coun- 
ty;  W.  L.  Simons,  Judge. 

Action  by  L.  W.  Doe  against  Charles  W. 
(Tallow  and  another.  From  a  judgment  in 
favor  of  defendants,  piaintlft  appeals.  Af- 
firmed. 

Nelson  Case,  for  plaintifr  in  error.  C.  B. 
Cory  and  W.  D.  Burke,  for  defendants  in 
error. 

PER  CURIAM.  This  action  was  commen- 
ced by  L.  W.  Doe,  pkilntia  in  error,  in  the 
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district  court  of  Bourbon  county,  against  tbe 
defendants  in  error,  defendants  below,  to  re- 
cover upon  the  following  promissory  note: 

"Kansas  City,  Mo.,  May  23,  1880.  On  the 
first  day  of  June,  A.  D.  1895,  for  value  re- 
ceived, I  promise  to  pay  to  the  order  of  the 
Globe  Investment  Company,  at  its  oflSee  in 
Boston,  Massachusetts,  tbe  sum  of  two  hun- 
dred and  fifty  dollars  in  gold  or  its  equivalent 
In  United  States  money,  with  Interest  until 
maturity  at  the  rate  of  6  per  cent,  per  annum, 
payable  semiannually  according  to  the  terms 
of  ten  coupons  hereto  attached.  If  said  sum 
Is  not  paid  at  maturity,  the  amount  unpaid 
shall  bear  Interest  thereafter  at  the  rate  of 
10  per  cent  per  annum,  payable  semiannual- 
ly; and.  If  any  Interest  remains  unpaid  ten 
days  after  it  becomes  due,  the  principal  shall 
at  once  become  due,  at  the  option  of  the  hold- 
er, without  notice.    Charles  W.  Callow. 

"Attest:    B.  J.  Chapln." 

"This  note  Is  secured  by  a  first  mortgage 
on  the  W.  %,  W.  %,  S.  B.  %,  17—27-24  east, 
Bourbon  county,  Kansas." 

On  a  separate  piece  of  paper  attached  to 
said  note  is  the  following': 

"Guaranty.  In  consideration  of  value  re- 
ceived, and  the  agreements  hereinafter  made 
by  the  bolder  of  this  note,  the  Globe  In- 
vestment Company  hereby  guaranties  the 
payment  of  each  coup<>"^  hereto  attached  at 
maturity,  and  the  payment  of  this  principal 
note  within  two  years  after  June  1, 1895,  with 
interest  after  maturity  at  the  rate  of  6  per 
cent,  per  annum,  payable  semiannually.  Said 
holder  receiving  this  note  agrees  that  he  will 
assign  and  deliver  to  said  company  said  note 
and  deed  securing  It  on  the  payment  or  ten- 
der of  the  amount  thereof  with  accrued  In- 
terest at  the  rate  of  6  per  cent,  per  annum. 
He  further  agrees  that  In  case  of  default 
by  the  maker  In  any  condition  of  said  deed  he 
■win,  on  demand,  deliver  this  note  and  said 
deed  securing  it  to  said  company,  with  au- 
thority to  foreclose  said  deed  at  its  own  ex- 
pense, and  to  cause  the  premises  to  be  pur- 
chased at  the  sheriff's  sale  thereof  In  the 
name  of  its  chosen  trustee  for  said  holder 
and  said  company;  that  said  trustee  shall 
manage  and  sell  said  premises  subject  to  the 
approval  of  said  company;  and  that  payment 
of  the  amount  of  this  note  with  accrued  in- 
terest at  the  rate  of  8  per  cent  per  annum 
shall  cancel  and  satisfy  all  right  and  claims 
of  said  holder  in  and  to  said  premises  and 
to  the  proceeds  of  the  sale  thereof.  In  wit- 
ness whereof  said  Globe  Investment  Com- 
pany has  caused  its  corporate  seal  to  be  here- 
to afHxed,  and  this  guaranty  to  be  signed  In 
Its  name  and  behalf  by  its  treasurer  this  3lBt 
day  of  December,  1^2.  Globe  Investment 
Company,  by  Lowell  J.  Moore,  Treasurer. 
[Seal.] 

"Attached  to  note  206,1Q8." 

On  the  back  of  said  note  is  the.  following 

indorsement:     "Pay   to  the  order  of  

without  recourse.  Globe  Investment  Com- 
pany, by  Lowell  J.  Moore,  Treasurer." 


From  our  examination  of  the  authorities, 
we  are  satisfied  that  the  instrument  above 
set  forth  is  not  negotiable.  1  Daniel,  Xeg. 
Inst  §  151;  Briggs  v.  Latham,  36  Kan.  209, 
13  Pac.  129;  Killam  v.  Sboeps,  26  Kan.  310. 
and  cases  there  dted;  Lyon  v.  Martin,  31 
Kan.  413,  2  Pac.  790. 

The  only  other  question  presented  to  tbe 
trial  court  was  whether  the  Globe  Investment 
Company  was  the  agent  of  the  bolder  or  the 
note  and  mortgage.  The  court  found  In  the 
affirmative,  and  there  Is  sufficient  evidence  to 
support  the  finding.  The  Judgment  of  the 
district  court  Is  affirmed. 


(10  Kan.  App.  SK) 

HORNER  et  al.  v.   SIMPSON,  aerk   of 
District  Coart 
(Court  of  Appeals  of   Kansas,   Southern   De- 
partment <X  D.    Jan.  12,  1901.) 

BILLS  AND  N0TB<3— JAIL  SENTENCB— RBLBA8B 
—COSTS— NOTE  TO  SBCUEE  PAYMENT— VA- 
LIDITT— POWER  OF  BOARD  OP  COUNTY  COM- 
MISSIONERS. 

Gen.  St.  1897,  c.  102,  i  255,  provides  that 
any  person  imprisoned  for  failure  to  pay  any 
fine  or  costs  may  be  discharged  by  the  board 
of  county  commissioners  on  satisfactory  proof 
that  he  is  unable  to  pay  the  fine.  The  board 
of  county  commissioners  ordered  a  prisoner 
serving  a  jail  sentence  to  be  released  on  his  ex- 
ecution of  a  note  to  secure  payment  of  ail  costs. 
Held,  that  the  note  was  void,  and  without  con- 
sideration, the  board  having  no  authority  to 
require  its  execution. 

'Error  from  district  court,  Sumner  countr; 
J.  A.  Bumette,  Judge. 

Action  by  J.  D.  Simpson,  clerk  of  the  dis- 
trict court  against  8.  H.  Homer  and  an- 
other. From  a  judgment  in  favor  of  plain- 
tiS,  defendants  bring  error.    Reversed. 

O.  G.  Eckstein  and  Kos  Harris,  for  plain- 
tiffs In  error.  Herrlck  &  Rogers,  for  defend- 
ant In  error. 

PER  CURIAM.  This  action  was  brongbt 
by  defendant  In  error,  as  clerk  of  the  dis- 
trict court  of  Sumner  county,  against  plain- 
tiffs In  error,  to  recover  upon  a  promissory 
note  signed  by  them  as  sureties  for  one  B.  H. 
O'Connoi".  It  appears  from  the  record  that 
O'Connor  was  confined  in  the  jail  of  Sumner 
county  because  of  his  having  violated  the 
provisions  of  the  prohibitory  liquor  law.  A 
short  time  before  the  expiration  of  his  sen- 
tence he  made  application  to  the  board  of 
county  commissioners  to  be  released  from 
Jail,  and  the  board,  having  considered  the 
application,  made  the  following  order:  "Or- 
dered, that  Barney  O'Connor  be  released  from 
Jail  when  his  term  expires,  upon  the  payment 
of  all  costs,  or  the  securing  of  the  payment 
of  all  costs."  In  pursuance  of  this  order, 
O'Connor  executed  to  Simpson,  as  clerk  of 
the  district  court  of  Sumner  county,  his  note 
for  $208.75,  the  same  being  the  note  sued 
upon,  and  was  released.  Trial  was  had  be- 
fore the  court,  and  Judgment  rendered  In 
favor  of  the  plaintiff,  defendant  In  error 
herein.  In  the  sum  of  1236.03.    From  this 
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judgment  the  defendants  appealed,  and  bring 
the  case  here  'for  review. 

It  Is  contended  by  plaintiffs  In  error  that 
the  note  Is  "absolutely  void,  as  being  against 
pnbllc  policy,  and  also  that  it  was  given 
without  any  valid  consideration."  In  these 
contentions  we  concur.  Being  creatures  of 
Btatnte,  boards  of  county  commissioners  can 
only  exercise  such  powers  as  are  expressly 
conferred  upon  them,  or  are  clearly  and  nec- 
essarily Implied  to  enable  them  to  carry  out 
and  accomplish  the  objects  and  purposes  of 
their  creation,  and  such  grants  of  power 
must  be  strictly  construed.  7  Am.  &  Eng. 
£nc.  Law  (2d  Ed.)  976;  State  v.  Commission- 
ers of  Lincoln  Co.  (Neb.)  25  N.  W.  »1.  Un- 
der the  laws  of  this  state  a  person  confined 
in  jail  under  a  sentence  to  pay  a  fine  and 
costs,  and  to  stand  committed  until  such  fine 
and  costs  are  paid,  may  secure  bis  liberty- 
First,  by  paying  the  fine  and  costs,  or.  If  a 
jail  sentence  has  been  imposed,  by  serving 
bis  time  and  paying  the  costs;  and,  second, 
under  section  255,  c.  102,  Gen.  St.  1897,  which 
provides:  "Any  person  imprisoned  for  fail- 
ure to  pay  any  fine  or  costs  may  be  dischar- 
ged from  imprisonment  by  the  board  of  coun- 
ty commissioners  of  the  county  where  the 
conviction  took  place,  on  satisfactory  proof 
to  them  that  said  person  is  unable  to  pay  the 
same:  provided,  said  discharge  shall  not  dis- 
charge or  release  said  person  from  his  lla- 
billty  to  pay  said  fine  and  costs,  but  the 
same  may  at  any  time  thereafter,  be'ccdlect- 
ed  by  execution  as  on  judgments  in  civil 
cases."  It  was  upon  this  provision  that  the 
board  of  commissioners  evidently  relied  for 
anthorlty  to  direct  Simpson  to  take  the  note 
In  question.  There  certainly  is  nothing  in 
this  section  which  authorized  the  board  to 
take  a  note  In. payment  of  the  costs,  nor  can 
It  be  said  that  the  board  bad  any  implied 
power  to  take  the  note.  The  judgment  of 
the  district  c6nrt  will  be  reversed. 


MISSOURI,  K.  &  T.  RY.  CO.  v.  CAMBERN, 
Oonnty  Treasurer,  et  al. 

(Oonrt  of  Appeals  of  Kansas,   Southern  De- 
partment, K  D.    Jan.  14,  1901.) 

liEVEBS  —  DAMAOBS  —  COLLECTION  —  INJUNC- 
TION—ESTOPPEL— LEVEE  ACT— EMINENT  DO- 
MAIN—DELEGATION-CONSTITUTIONAL.   LAW. 

1.  Levee  Act,  g  4  (Laws  1893,  c.  104;  Gen. 
St.  1897,  c.  146,  art.  3),  provides  that  the  de- 
cision of  the  viewers  as  to  damages  and  ben- 
efits shall  be  deemed  the  decision  of  the  board 
of  county  commissioners,  and  an  appeal  may 
be  taken  therefrom,  as  from  the  board  in  other 
matters.  Held  that,  a  levee  having  been  con- 
atmcted  -withont  objection,  a  landowner  was 
estopped  to  enjoin  collection  of  the  amount 
levied  against  his  land  becanse  of  irregularity 
in  the  proceeding,  the  question  of  jurisdiction 
not  being  involved. 

2.  The  levee  act  (Gen.  St.  1897,  c.  146.  art. 
3),  authorizing  the  construction  of  levees  by 
boards  of  county  commissioners,  does  not  con- 
stitute an  unauthorized  delegation  of  the  leg- 
islative power  uf  eminent  domain,  in  violation 
of  Const  art  2. 


Error  from  district  court,  Neosho  county; 
L.  Stlllwell,  Judge. 

Injunction  by  the  Missouri,  Kansas  &  Tex- 
as Railway  Company  against  L.  S.  Cambem. 
as  county  treasurer,  abd  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

T.  N.  Sedgwick,  for  plaintiff  in  error.  C 
A.  Cox  and  W.  R.  Cllne,  for  defendants  in 
error. 

PER  CURIAM.  This  is  an  action  com 
menced  by  the  plaintiff  In  error  in  the  di» 
trict  court  of  Neosho  county  to  enjoin  tht 
collection  of  9331  levied  against  its  prop 
erty  in  said  county  under  the  provisions  of 
article  3,  c.  146,  Gen.  St  1897  (chapter  104, 
Laws  1893),  as  a  special  tax  for  the  con- 
struction of  a  levee  along  the  Neosho  river. 
In  the  judgment  of  the  viewers,  the  plaintiff 
In  error  was  damaged  in  the  sum  of  $1.80  by 
the  taking  of  .06  of  an  acre  of  land,  and  they 
estimated  the  sum  of  $300  as  its  benefits. 

The  principal  assignment  of  error  argued 
by  counsel  for  plaintiff  in  error  is:  "(1)  The 
court  erred  In  holding  and  deciding  that  the 
county  clerk  was  authorized  to  extend  the 
amoimt  of  the  tax  or  assessment  complained 
of  upon  the  tax  roll  against  the  property  of 
the  plaintiff."  The  case  was  tried  by  the 
court  without  a  jury,  and  the  prayer  of 
plaintiff's  petition  denied,  and  Judgment  ren- 
dered for  the  defendant  for  costs.  From  an 
examination  of  the  record,  we  conclude  that 
the  plaintiff  in  error  was  duly  served  with 
notice,  as  reqnlred  by  law,  of  the  time  and 
place  where  the  viewers  would  meet  to  con- 
sider the  question  of  laying  out  and  estab- 
lishing a  levee  district  Section  4  of  the 
levee  act  (Laws  1893,  c.  104)  provides:  "The 
decision  of  the  viewers  as  to  damages  and 
benefits,  shall  be  deemed  the  decision  of  the 
board  of  county  commissioners  and  an  ap- 
peal may  be  taken  therefrom  to  the  district 
court  in  the  same  manner  provided  by  law 
for  appeals  from  the  board  of  county  com- 
missioners in  other  matters."  No  appeal 
was  taken.  The  levee  was  constructed  with- 
ont objection  on  the  part  of  the  plaintiff  in 
error.  The  plaintiff  in  error  is  now  estop- 
ped. Hutchinson  S.  R.  Co.  v.  Board  of 
Oom'rs  of  Kingman  Co.,  48  Kan.  70,  28  Pac. 
1078;  Chicago,  K.  &  W.  R.  Co.  v.  Chase  C<5. 
Com'rs,  49  Kan.  399,  30  Pac.  456.  The  pro- 
ceedings in  this  case  may  not  be  free  from  ir- 
regularities, but,  "where  the  tribunal  has  ac- 
quired Jurisdiction  in  the  particular  case, 
its  proceedings  will  be  good  collaterally,  not- 
withstanding the  intervention  of  mere  errors 
or  irregularities." 

It  is  further  contended  that  the  law  au- 
thorlzldg  the  construction  of  levees  is  in  vio- 
lation of  article  2  of  the  constitution  of  the 
state.  In  that  it  makes  an  unauthorized  dele- 
gation of  legislative  power.  We  have  been 
unable  to  find  any  decision  of  our  supreme 
court  where  this  statute  has  been  conslder- 
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ed,  but,  from  our  examination  of  the  author- 
ities upon  similar  statutes  wherein  power  Is 
conferred  to  take  the  property  of  the  citi- 
zen for  public  use  under  the  law  of  eminent 
domain,  we  hold  the  act  constitutional.  The 
Judgment  of  the  district  court  will  be  af- 
firmed. 


SCHALLEHN  v.  HIBBARD. 
(Court  of  Appeals   of  Kansas,   Southern   De- 
partment, W.  D.    Jan.  12,  1901.) 

On  rehearing.    Affirmed. 

PER  CURIAM.  This  case  was  decided  by 
this  court  (53  Pac.  1132),  and  a  rehearing 
granted.  We  have  again  examhied  the  rec- 
ord and  considered  the  authorities  cited.  In 
our  opinion,  there  Is  no  error  sufficient  to 
require  a  reversal  of  this  case.  The  Judg- 
ment of  the  district  court  Is  affirmed. 


PONCJELOR  et  ux.  t.  CAMPBEIX  et  al. 
<C!ourt  of  Appeals  of   Kansas,   Southern   De- 
partment, E.  D.    Jan.  14,  1901.) 
HOMESTEAD— SALE  UNDER  EXECUTION. 
"Where    defendaats'    lots    were    separated 
from  the  homestead  by  a  fence,  and  were  with- 
in one  inclosure,  which  contained  three  frame 
houses,  rented,  with  the  grounds  and  outbuild- 
ings adjoining,  to  various  tenants  for  some  sev- 
en years  previous  to  the  execution,  and  never 
occupied  by  defendants  as  their  homes  or  their 
servants'  homes,  they  were  not  a  part  of  the 
homestead. 

Appeal  from  district  court,  Franklin  coun- 
ty;  Samuel  A.  Riggs,  Judge. 

Action  by  Martha  J.  Campbell  against  C.  J. 
Poncelor  and  others.  From  a  judgment  con- 
firming a  sale  of  defendants'  lands  on  execu- 
tion, defendants  Poncelor  appeal.     Affirmed. 

John  W.  Deford,  for  plaintiffs  In  error.  E. 
H.  Gamble,  for  defendaiits  In  error. 

PER  CURIAM.  Defendant  In  error  obtain- 
ed a  judgment  in  the  district  court  of  Frank- 
lin county  against  plaintiff  In  error  for  the 
sum  of  $1,200.  Execution  was  Issued,  and 
lots  5.  7,  9,  11,  13,  and  15  In  block  4  of  the 
city  of  Ottawa  levied  upon  and  sold  as  the 
property  of  C.  J.  Poncelor  and  Harriet  Ponce- 
lor. The  Foncelors,  defendants  below,  filed 
a  motion  to  vacate  and  set  aside  the  sale. 
Mrs.  Campbell,  defendant  in  error,  filed  a 
motion  to  confirm  the  sale  only  as  to  "all 
land  so  sold  south  of  the  fence  separating 
the  premises  and  residence  of  C.  J.  Poncelor 
aad  Harriet  Poncelor  from  the  property  ad- 
joining said  residence  on  the  south."  These 
motions  were  heard  by  the  court  below,  and 
Judgment  rendered  as  follows: 

"February  4,  1898.  Now.  on  this  day  of 
the  regular  January  term  of  this  court,  this 
cause  coming  on  to  be  heard  upon  the  motion 
of  the  defendants,  C.  .T.  Poncelor  and  Harriet 
Poncelor,  to  vacate  and  set  aside  the  sale  of 


lots  5,  7,  9,  11,  13,  and  15,  block  four,  Bowles, 
Sheldon  &  Topping's  addition  to  the  city  of 
Ottawa,  Franklin  county,  Kansas,  heretofore 
made  by  the  sheriff  of  said  county,  under 
and  by  virtue  of  an  execution  herein  to  him 
directed  out  of  this  court,  as  the  property  of 
the  said  defendants,  to  said  plaintiff,  Martha 
J.  Campbell,  on  the  15th  day  of  Novembw, 
1897,  as  shown  by  said  sherilTs  return  upon 
said  execution,  and  the  counter  motion  of 
said  plaintiff  to  confirm  said  sale.  The  plain- 
tiff, Martha  J.  Campbell,  appeared  by  her  at- 
torney, E.  H.  Gamble,  and  the  defendant's 
C.  J.  and  Harriet  Poncelor  also  appeared  by 
their  attorney,  John  W.  Deford.  Said  C.  J. 
Poncelor  appeared  In  person.  By  consent  of 
the  court  and  parties  hereto,  the  affidavits 
heretofore  filed  in  support  of  and  against  said 
motion  to  set  aside  said  sale  were  not  In- 
troduced nor  read  In  evidence,  nor  presented 
to  the  court,  but  the  hearing  was  to  and  by 
the  court  upon  said  execution,  the  return  of 
the  sheriff  to  the  same,  and  oral  evidence 
adduced,  and  first  upon  the  aforesaid  motion 
to  set  aside  and  vacate  said  sale.  And  now, 
the  evidence  having  been  heard,  the  said 
plaintiff,  who  is  also  the  purchaser  at  said 
sale,  Martha  J.  Campbell,  offered  to  remit  any 
and  all  claim  in  or  tO'  or  upon  any  or  all  of 
said  lands 'which  the  court  may  find  to  be  in- 
cluded in  the  liomestead  of  said  defendants, 
and  moves  the  court  to  treat  her  bid  at  said 
sale  as  a  bid  for  the  remainder  of  said  lands 
so  sold  to  her,  and  to  jcnfirm  said  sale  as  to 
the  remainder.  And  the  court,  having  beaid 
all  the  evidence  and  the  argument  of  counsel, 
and  having  examined  said  execution  and  all 
the  proceedings  connected  with  said  sale,  re- 
serves its  decision,  and  takes  all  the  motions 
under  advisement  until  the  4th  day  of  March, 
189& 

"March  4,  1888.  And  now,  upon  this  day, 
at  the  regular  January  term  of  this  court 
the  day  to  which  further  consideration  of  this 
cause  bad  been  continued  as  aforesaid,  said 
cause  came  on  for  decision  upon  said  motion 
to  vacate  and  set  aside  said  sale,  and  the 
counter  motions  of  the  plaintiff  to  confirm  the 
same.  The  plaintiff  appeared  by  K  H.  Gam- 
ble, her  attorney,  and  the  defendants  by  John 
W.  Deford,  their  attorney;  and  the  court 
having  fully  considered  the  said  motions,  the 
evidence  adduced  thereupon,  the  argument  of 
counsel,  and  being  fully  advised  in  the  prem- 
ises, doth  find:  That  the  said  sale  should 
be  confirmed  as  to  all  the  land  sold,  save  and 
except  that  portion  of  lot  five  lying  n<H-th 
and  east  of  the  following  described  lines: 
Beginning  at  a  point  in  the  west  boundary  of 
the  alley  in  block  four,  Bowles,  Sheldon  & 
Topping's  addition  to  the  city  of  Ottawa,  one 
foot  north  of  the  south  line  of  lot  5;  thence 
west  along  the  fence  running  parallel  to  tlie 
south  line  of  said  lot  to  the  cast  line  of  the 
house  which  stands  upon  lots  5  and  7;  thence 
north  along  the  east  line' of  said  house  (which 
is  known  as  'Xo.  929  North  Poplar  Street') 
to  the  north  line  of  the  same;   thence  west 
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aloug  tbe  north  line  of  said  bouse  to  tbe  west 
line  of  tbe  same;  tbence  northwest  along  the 
line  of  the  fence  extending  from  the  north- 
west comer  of  said  house  to  the  street  (Pop- 
lar street),  at  a  point  six  and  one- tenth  (61/10) 
feet  from  the  south  line  of  said  lot  five. 
That,  as  to  all  of  that  portion  of  lot  five  lying 
north  and  east  of  the  lines  above  described, 
the  said  sale  should  be  set  aside;  the  same 
being  a  portion  of  the  homestead  of  these 
defendants.  It  is  therefore  by  the  court  de- 
creed, ordered,  and  adjudged  that  the  said 
sale  be  vacated  and  set  aside  as  to  all  that 
part  of  lot  five  lying  north  and  east  of  the 
above-described  lines  of  said  fences  and  said 
bouse,  and  confirmed  as  to  all  of  said  lands 
lying  south  and  west  of  said  lines;  that  a 
certificate  of  purchase  Issue  to  said  Martha 
3.  Campbell,  the  purchaser  at  said  sale,  en- 
titling her  to  a  deed  for  that  portion  of  the 
lands  as  to  which  said  sale  Is  confirmed  as 
aforesaid,  at  the  expiration  of  eighteen 
months  from  said  sale,  unless  the  same  shall 
be  redeemed  as  by  law  provided." 

The  only  question  presented  Is  whether  or 
not  that  part  of  the  land  sold,  and  to  which 
the  sale  was  confirmed  by  the  trial  court,  was 
a  part  of  the  homestead  of  plaintiffs  In  error. 
It  appears  from  the  record  that  the  lots  to 
which  the  sale  was  confirmed  were  separated 
from  the  homestead  by  a  fence,  and  were 
within  one  Inclosure,  of  which  said  fence 
formed  the  north  boundary.  Within  this  In- 
closure were  three  frame  tenant  houses,  a 
a  well,  and  separate  outbuildings  for  each 
house.  The  houses  had  a  frontage  of  26  or 
28  feet,  and  had  been  there  for  at  least  seven 
years,  and  had  been  rented  to  various  tenants 
during  all  that  time,  and  were  never  person- 
ally occupied  by  Poncelor  or  his  family  In 
any  way.  These  tenants  bad  the  use  and 
possession  of  the  houses,  grounds,  and  out- 
buildings, and  occupied  them  as  their  homes, 
and  were  not  servants  or  employes  of  Ponce- 
lor. We  are  satisfied  from  an  examination 
of  the  record  that  no  error  was  committed. 
Tbe  Judgment  of  the  district  court  is  affirmed. 


(10  Kan.  App.  536) 

\^'ERNER  V.  VOGELI. 

(Court  of  Appeals  of  Kansas,   Southern  De- 
partment, C.  D.    Jan.  12,  1901.) 

LIBBI^BAD  DEBTOR'S  UST. 

Where  defendant  was  a  member  of  an 
organization  known  as  the  "Merchants'  Pro- 
tective Association,"  which  published  and  dis- 
tributed lists  to  members  of  names  of  persons 
unworthy  of  credit,  and  among  thera  that  of 
plaintiff,  who  was  not  indebted  at  the  time  to 
said  defendant,  as  alleged  on  the  list,  tbe  de- 
fendant will  be  liable  in  damages. 

Error  from  district  court,  Sedgwick  county; 
D.  M.  Dale,  Judge. 

Action  by  Rosalia  Vogeli  against  Emil 
Werner.  From  a  Judgment  for  plaintiff,  de- 
fendant brings  error.    Affirmed. 


Dyer  &  Day,  for  plaintiff  In  error.  0,  G. 
Eclisteiu  and  Adams  &  Adams,  for  defend- 
ant in  error. 

SCHOONOVER,  3.  It  is  conceded  by  coun- 
sel for  defendant  in  error  that  the  statement 
of  facts  in  the  brief  of  counsel  for  plaintiff 
in  error  Is  substantially  correct.  We  quote 
from  plaintiff  in  error's  brief:  "Statement  of 
the  Ose.  The  defendant  in  error,  plaintiff 
bolow,  filed  her  petition  in  the  district  court 
of  Sedgwick  county,  alleging  that  she  was  a 
married  woman,  and  the  wife  of  one  J.  L. 
Vogeli,  both  living  In  the  city  of  Wichita, 
state  of  Kansas,  during  the  months  of  April 
and  May,  18&3.  That  Emil  Werner,  plaintiff 
in  error,  caused  the  name  of  Mrs.  J.  L.  Vogeli, 
the  defendant  in  error,  to  be  placed  on  what 
Is  termed  the  'Bad-Pay  I^ist,'  or  the  list  of 
the  Merchants*  Protective  Association,  as  a 
person  unworthy  of  credit.  The  said  asso- 
ciation is  a  voluntary  association,  formed  for 
mutual  protection,  and  not  for  gain  or  profit, 
nor  Is  It  In  any  sense  a  collection  agency. 
The  pledge  of  the  persons  Joining  said  asso- 
ciation is  as  follows:  'We,  the  undersigned, 
hereby  pledge  ourselves  to  report  to  our  sec- 
retary, monthly,  the  name  of  every  person 
trading  with  us  who  has  proven  himself  or 
herself  unworthy  of  credit;  and  we  do  fur- 
ther covenant  between  ourselves  not  to  give 
any  credit  whatever  to  a  person  whose  name 
shall  thus  be  reported,  and  retained  on  the 
bad-pay  list  for  want  of  satisfactory  settle- 
ment.' Some  time  in  the  spring  of  1893,  Mrs. 
Vogeli,  In  company  with  her  mother,  Mrs. 
Sandleback,  went  to  the  hardware  store  of 
Emil  Werner,  plaintiff  in  error,  and  a  stove 
was  purchased  of  Werner  by  either  Mrs.  Vo- 
geli or  her  mother;  Werner  thinking  he  was 
trading  with  Mrs.  Vogeli,  but  Mrs.  Vogeli 
claiming  that  she  had  nothing  to  do  with 
buying  the  stove,  but  that  her  mother  pur- 
chased it  The  stove  was  delivered  to  the 
house  where  Mrs.  Sandleback  and  Mr.  and 
Mrs.  Vogeli  lived,  but  was  never  paid  for. 
Some  days  after  the  delivery  of  the  stove, 
word  was  sent  to  Mr.  Werner  that  the  stove 
was  not  satisfactory,  and  Mr.  Werner  went 
to  the  house  and  examined  the  stove,  and 
refused  to  take  It  back,  claiming  that  it  was 
all  right.  The  people  at  the  house,  after  one 
or  two  weeks,  set  the  stove  outside  the  house, 
and  refused  to  pay  for  It.  The  stove  had 
been  charged  to  Mrs.  Vogeli,  and  Mr.  Werner 
had  never  seen  either  lady  until  the  day  they 
went  to  see  the  stove.  Mr.  Werner  made  out 
a  bill  of  $23  for  the  stove,  and  first  placed 
it  in  the  hands  of  one  O.  G.  Eckstein,  an  at- 
torney at  law,  for  collection,  who  reported  to 
Mr.  Werner  that  the  debt  could  not  be  col- 
lected. He  said:  'They  have  got  nothing, 
and  you  will  have  the  costs  to  pay.'  Werner 
then  put  the  claim  in  the  hands  of  one  W.  S. 
Morris,  an  attorney  at  law,  for  collection. 
Mr.  Morris  was  also  at  this  time  secretary  of 
the  Merchants'  Protective  Associatioo.    Mr. 
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Morris  could  not  collect  the  bill,  and  returned 
It  to  Mr,  Werner,  without  bringing  suit  on 
the  account.  Some  time  afterwards  Mr.  Wer- 
ner reported  the  bill,  together  with  the  name 
of  Mrs.  J.  U  Vogeli,  to  Mr.  Morris,  as  secre- 
tary of  the  Merchants'  Protective  Associa- 
tion, in  accordance  with  the  pledge  of  each 
member  of  the  association.  Mr.  Werner  was 
a  member  of  this  association.  At  the  next 
meeting  of  the  board  of  directors  of  said  as- 
sociation, Mr.  Morris,  in  accordance  with  the 
custom  of  said  association,  and  carrying  out 
his  duties  as  secretary,  reported  the  name  of 
Mrs.  J.  L.  Vogeli  to  the  board,  with  the  bill 
of  $23  for  hardware,  and  the  board  ordered 
the  name  of  Mrs.  J.  L.  Vogeli  to  be  placed  on 
the  bad-pay  list."  A  trial  was  had  before  a 
jury,  and  a  verdict  returned,  and  judgment 
rendered  against  the  plalntifC  in  error,  de- 
fendant below,  for  $400  and  costs.  A  motion 
for  a  new  trial  was  overruled,  and  the  de- 
fendant below  brings  the  case  here  for  re- 
view. 

The  object  of  the  Merchants'  Protective 
Association,  as  declared  by  its  constitution, 
Is  as  follows:  "We,  the  undersigned,  hereby 
pledge  ourselves  to  report  to  our  secretary, 
monthly,  the  name  of  every  person  trading 
with  us  who  has  proven  himself  or  herself 
unworthy  of  credit;  and  we  further  covenant 
between  ourselves  not  to  give  any  credit 
whatever  to  a  person  whose  name  shall  thus 
be  reported  and  retained  on  the  bad-pay  list 
for  want  of  satisfactory  settlement"  It  Is 
also  provided  by  the  by-laws  of  the  associa- 
tion: 

"Sec.  4..  *  *  *  Bach  member  shall  hand 
his  pass  book  to  the  secretary,  together  with 
a  list  of  any  names  he  may  have  of  bad-pay 
customers,  the  10th  of  each  month. 

"Sec.  6.  No  member  shall  give  credit  to 
any  person  who  may  be  reported  by  one  or 
more  members  of  the  association  until  such 
a  one  shall  have  satisfied  all." 

"Sec.  7.  The  secretary  will  furnish  mem- 
bers of  the  association  with  a  full  and  com- 
plete list  of  all  names  reported,  and  each 
member  stands  pledged  to  refuse  all  so  re- 
ported any  credit  whatever." 

The  president  of  the  association  testified 
as  follows:  "Q.  What  action  must  a  party 
take  whose  name  appears  before  it  Is  taken 
off?  A.  They  must  pay  the  account  on 
which  the  name  was  placed  on  there.  *  •  * 
No  name  is  placed  on  except  by  order  of  the 
party,— member  of  the  association.  Q.  State 
what  the  object  of  placing  the  name  of  per- 
sons on  lists,— whether  for  collection  or  oth- 
erwise. A.  For  collection,  partly.  Q.  State 
what  other  object  there  Is  other  than  for 
collecting  accounts.  A.  To  aid  the  members 
In  regulating  their  credit" 

A  letter  written  by  Mr.  Morris,  secretary 
of  the  association,  was  introduced  in  evi- 
dence. The  letter  Is  as  follows:  "The  board 
of  directors  of  the  Merchants'  Protective  As- 
sociation has  ordered  me  to  buy  new  books. 


AH  the  names  now  reported  will  be  printed 
In  these  new  books,  except  those  who  have 
moved  away,  those  who  have  paid  up,  and 
those  who  pay  up  In  the  next  fifteen  days. 
Your  name  is  on  the  old  books,  and  I  would 
like  to  see  you,  and  help  to  arrange  with  the 
party  who  reported  you  to  have  your  name 
omitted  from  the  new  boolcs.  I  want  as  few 
as  possible  of  the  old  names  to  come  put  on 
the  new  books,  and  none  except  those  well 
known  to  be  very  poor  pay.  I  am  not  send- 
ing this  circular  to  any  one  except  those  I 
think  will  appreciate  it,  and  make  an  effort 
to  keep  their  names  clear.  The  old  books  are 
to  be  burned.  Now  is  a  good  diance  to  fix  up 
the  old  matter.    Please  call  soon." 

It  is  clear  from  the  record  that  the  defend- 
ant below  directed  the  officers  of  this  associa- 
tion to  place  the  name  of  Mrs.  J.  L.  Vogeli 
on  the  bad-pay  list,  which  was  published  and 
distributed  to  the  members  of  the  associa- 
tion. We  also  conclude  that  one  of  the  ob- 
jects of  the  association  was  the  collection  of 
bed  debts  due  its  members.  In  this  case  the 
machinery  of  the  association  was  used  in  the 
attempt  to  collect  a  debt  alleged  to  be  due 
from  Mrs.  Vogeli  to  Emil  Werner  for  the 
purchase  price  of  a  stove.  The  jury  found, 
in  answer  to  a  special  question,  that  Mrs. 
Vogeli  did  not  purchase  the  stove  in  contro- 
versy from  Emil  Werner.  The  trial  court  In- 
structed the  jury  as  follows:  "The  plaintiff, 
for  her  cause  of  action  against  the  defend- 
ant, says  that  she  Is  a  resident  of  the  city  of 
Wichita,  Sedgwick  county,  Kansas,  and  that 
she  has  always  been  a  woman  of  honor  and 
integrity,  and  paid  all  her  debts  and  obliga- 
tions; that  the  defendant,  Emil  Werner,  did 
on  or  about  the  15th  day  of  April,  1895,  in  the 
I  city  of  Wichita.  Sedgwick  county,  Kansas, 
:  falsely  and  maliciously  publish  the  hereinaft- 
I  er  libelous  words  of  and  against  the  said 
!  plaintiff;  that  the  said  defendant,  intending 
I  to  Injure  the  said  plaintiff  in  her  character, 
reputation,  and  feelings,  and  causing  It  to  be 
believed  by  merchants  and  citizens  of  the  said 
city  of  Wichita,  did  on  or  about  the  15th  day 
of  April,  1895,  have  published,  or  cause  to 
be  published,  In  a  certain  book  or  pamphlet 
issued  by  the  Merchants'  Protective  Associa- 
tion of  the  said  city  of  Wichita,  the  name  of 
the  said  plaintiff  under  the  name  of  Mrs. 
.1.  L.  Vogeli,  meaning  said  plaintiff,  and  that 
said  organization  or  association  was  contrib- 
uted to  by  members  belonging  thereto  by  buy- 
ing said  books  or  pamphlets  of  said  organiza- 
tion that  were  printed  from  time  to  time, 
which  said  books  contained  a  large  Ust  of 
names,  consisting  of  citizens  of  the  city  of 
Wichita  and  Sedgwick  county,  Kansas,  whose 
names  have  been  placed  in  said  book  or 
pamphlets,  and  caused  to  be  placed  in  said 
book  and  pamphlet  by  the  person  or  persons 
who  purchased  said  books  from  said  associa- 
tion; that  the  circulation  and  publication  of 
these  books  or  pamphlets  containing  said 
list  of  names  aforesaid  is  very  large,  and  the 
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same  has  been  sent  to  several  thousand  sub- 
scribers tbroughont  the  city  of  Wichita,  Sedg- 
wick county,  and  that  the  said  Emll  Werner 
was,  at  said  time,  and  has  been  for  several 
years  pest,  a  member  of  said  association,  and 
contributing  to  the  same,  by  buying  or  pur- 
chasing said  booli:  from  said  association,  and 
that  said  defendant  had  been  a  member  there- 
of at  said  time;  that  said  boolt  purported  to 
contain  the  names  of  persons  who  are  dis- 
honest, unworthy  of  credit,  dead  beats,  un- 
worthy of  the  confidence  of  their  fellow  men, 
and  persons  who  fail  to  pay  their  debts  or 
obligations,  and  that  this  was  also  the  ac- 
cepted meaning  and  interpretation  as  under- 
stood by  the  public  at  said  time,  by  reason  of 
individual  names  being  found  in  said  list  or 
published  In  said  book  or  pamphlet;  and  that 
the  said  defendant  herein,  knowing  all  these 
facts,  and  understanding  the  meaning  and 
Interpretation  as  understood  by  the  public  or 
people  who  read  said  book  or  pamphlet  as 
wliat  they  understood  by  the  individual's 
name  being  placed  or  published  in  said  lists 
as  aforesaid,  did  linowingly,  willfully,  ma- 
liciously, thereby  meaning  this  plaintiff,  and 
Intending  to  injure  her  in  her  g^ood  name,  rep- 
ataUon,  and  credit,  and  expose  her  to  ridicule, 
published,  and  caused  to  be  published  and 
promulgated,  to  the  public  generally,  at  the 
time  aforesaid,  of  and  concerning  this  plain- 
tiff, this  plaintiff's  name,  among  or  In  said 
list  of  names  aforesaid,  as  follows,  to  wit 
Mrs.  J.  L.  Vogeli,  meaning  this  plaintiff,  and 
did  so  set  forth  and  publish  in  said  book  as 
aforesaid,  and  at  the  time  of  the  commence- 
ment of  this  action  continued  to  have  said 
name  of  the  plaintiff  published  in  said  book 
or  pamphlet  as  containing  said  plaintiff's 
name  as  aforesaid,  was  issued,  published,  and 
sent  forth  by  the  defendant  to  a  large  num- 
ber of  individuals  throughout  the  dt^  of 
Wichita  and  Sedgwick  county  at  the  time 
aforesaid;  and  said  plaintiff  further  claims 
ttaat,  at  the  time  said  Emll  Werner  did  pub- 
llsli,  or  cause  to  be  published,  this  plaintia'6 
name  among  the  list  of  hames  as  aforesaid 
In  said  book  or  pamphlet,  this  plaintiff  was 
not  indebted  to  the  said  defendant  in  any  sum 
wliatever,  and  that  said  defendant  bad  no  au- 
thority or  right  to  pviblish,  or  cause  to  be 
published,  this  plaintiff's  name  iu  said  book 
or  pamphlet  as  aforesaid  among  said  list  of 
names  aforesaid,  but  that  the  same  was  done 
by  said  defendant  as  aforesaid,  and  for  the 
further  purpose  of  injuring  her  in  her  good 
name,  standing,  and  reputation,  and  for  the 
purpose  of  bulldozing  and  intimidating  the 
said  plaintiff  into  paying  said  defendant  mon- 
ey, when  said  plaintiff  was  not  indebted  to 
said  defendant  in  any  sum,  as  said  defend- 
ant well  knew.  Plaintiff  further  claims  that, 
by  reason  of  the  facts  aforesaid,  she  has 
been  greatly  damaged  and  Injured  in  her 
credit,  character,  good  name,  and  reputation, 
and  also,  by  the  ridicule,  humiliation,  mental 
anguish,,  and  distress  of  mind,  that  she  has 
been  damaged  in  the  sum  of  ten  thousand 
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dollars,  and  demands  Judgment  for  that 
amount.  The  defendant  has  filed  a  general 
denial  of  all  these  charges.  Tou  are  instruct- 
ed tliat  it  is  Incumbent  upon  the  plaintiff  to 
prove,  by  preponderance  of  the  testimony,  all 
the  material  allegations  in  the  plaintiff's  pe- 
tition, .and  this  includes  proof,  by  a  pre- 
ponderance of  the  evidence,  that  the  defend- 
ant caused  the  publication  of  the  acts  alleged 
in  plaintiCTa  petition  to  be  made;  and  that 
the  same  was  maliciously  done,  and  that  the 
plaintiff  was  damaged  thereby.  (1)  You  are 
instructed  that  a  libel  is  a  malicious  defama- 
tion of  a  person  made  public  by  any  printing, 
writing,  sign,  picture,  representation,  or  ef- 
figy tending  to  provoke  a  person  to  wrath,  or 
to  expose  her  to  public  hatred  or  contempt,  or 
to  deprive  her  of  the  benefits  of  public  con- 
fidence and  social  intercourse.  (2)  The  jury 
are  instructed  that  every  x>erson  who  makes 
or  composes,  dictates  or  procures  the  same  to 
be  done,  who  willfully  publishes  or  circulates, 
such  libel,  or  in  any  way  knowingly  and  will- 
fully assists  in  making  or  publishing  a 
pamphlet,  the  same  would  be  a  libel  to  the 
person  injured  thereby.  (3)  The  Jnry  are  in- 
structed that  no  printing,  writing,  or  other 
thing  is  a  libel  unless  there  has  been  a  publi- 
cation thereof.  But,  further,  the  delivery, 
selling,  reading,  or  otherwise  communicating 
the  libel,  or  causing  the  same  to  be  delivered, 
sold,  read,  or  otherwise  communicated,  to  one 
or  more  persons  or  to  the  party  libeled,  is  a 
publication  thereof.  (4)  The  Jury  are  In- 
structed that  if  you  find  from  the  evidence 
in  this  case  that  the  defendant,  Emll  Werner, 
.  at  the  times  charged  In  the  plaintiff's  peti- 
tion in  this  case,  was  a  member  of  the  organ- 
ization known  as  the  'Merchants'  Protective 
As.sociation,'  and  that  said  association  at 
said  time  published,  and  caused  to  be.  dis- 
tributed to  the  members  of  its  association, 
books  or  pamphlets  purporting  to  contain  a 
list  of  names  of  delinquent  debtors  or  per- 
sons unworthy  of  credit,  and  you  further  find 
that  at  said  time  said  plaintiff  was  not  in- 
debted to  the  said  Emil  Werner,  then  you 
are  instructed  such  publication  would  be  ma- 
licious and  libelous,  and  the  defendant  would 
be  liable  to  the  plaintiff  for  damages.  (5)  If 
the  jury  find  that  the  defendant  published,  or 
caused  to  be  published,  a  libel  of  and  concern- 
ing the  plaintiff,  as  charged  in  the  plaintiff's 
petition,  he  is  held  to  have  acted  maliciously 
in  law  against  her,  whatever  his  motive  in 
fact  niigbt  have  been,  and  the  law  presumes 
this  as  malicious  on  the  part  of  the  defend- 
ant against  the  plaintiff,  and  the  said  plaintiff 
does  not  have  to  prove  it  in  the  first  in- 
stance. (6)  If  the  Jiury,  under  the  evidence  and 
instructions  of  the  court,  find  the  defendant 
maliciously  published,  or  caused  to  be  publish- 
ed, a  libel  as  alleged  in  plaintiffs  petition,  in 
assessing  the  plaintiff's  damages  they  are  not 
confined  to  such  damages  as  will  simply  com- 
pensate the  plaintiff  for  her  injuries  as  the 
evidence  shows  that  she  has  received  from 
the  publication  of  the  libel  charged  in  the  pe- 
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tltlon,  but  you  may,  In  addition  thereto,  as- 
Bess  against  the  defendant,  by  way  of  pun- 
ishment and  as  an  example  to  others,  such 
damages  as  you,  in  your  sound  judgment,  un- 
der all  the  evidence  in  the  case,  believe  the 
defendant  ought  to  pay,  not  to  exceed,  in 
any  event,  the  amount  claimed  in  lier  peti- 
tion. (8)  The  jury  are  Instructed  that  malice 
in  lavr,  as  used  in  these  iustructions.  Is  not 
confined  to  personal  spite  of  one  individual 
agaiust  another,  but  it  consists  of  the  viola- 
tion of  the  law  to  the  prejudice  of  another. 
In  other  words,  malice.  In  its  common  ac- 
ceptance, means  ill  will  against  a  person,  but 
in  the  legal  acceptation  it  means  the  wrong- 
ful act,  done  intentionally,  without  Just  cause 
or  excuse.  You  are  exclusive  judges  of  all 
the  facts  appearing  in  the  case,  of  the  weight 
of  the  evidence,  and  the  credibility  of  witness- 
es, and,  in  determining  the  weight  to  be  given 
to  the  testimony  of  any  such  witness,  you 
may  properly  consider  the  testimony  of  any 
such  witness  In  the  result  of  the  trial,  his  ap- 
parent candor  or  lack  of  It,  his  demeanor  up- 
on the  witness  stand,  and  any  other  circum- 
stances properly  appearing  In  the  case.  If 
you  should  find  that  any  witness  willfully  tes- 
tified falsely  to  any  material  fact,  you  are 
Justified  in  disbelieving  all  that  such  witness 
may  have  testified  to,  unless  such  witness  is 
corroborated  by  other  witnesses  whom  you 
believe." 

These  instructions,  in  our  opinion,  state  the 
law  applicable  to  the  facts  as  they  appear  in 
the  record.  Many  decisions  are  cited  by  coun- 
sel for  both  parties.  From  our  examination 
of  the  authorities,  we  are  satisfied  that  the 
case  was  fairly  tried,  and  that  no  error  sufil- 
clent  to  Justify  a  reversal  of  the  case  ap- 
pears in  the  record.  The  Judgment  of  the 
district  court  will  be  affirmed. 


(38  Or.  261) 

HOFFMAN  V.  HABIGHORSfT  et  al. 

(Supreme  Court  of  Oregon.    Jan.  21,  1901.) 

BILLS  AND  NOTES— PAROL  EVIDENCE  OF 
SURETYSHIP. 

Where  several  parties  signed  a  note  as 
makers,  but  in  fact,  and  to  the  payee's  knowl- 
edge, were  mere  sureties  for  the  debt  of  anoth- 
er, parol  evidence  of  suretyship  should  not  be 
excluded  as  tending  to  vary  the  terms  of  a  ne- 
gotiable note,  even  though  the  principal  debt- 
or's name  did  not  appear  on  the  note,  since  it 
is  always  competent  to  show  that  any  obliga- 
tion, whatever  its  form,  was  made  in  fact  for 
the  debt  of  another. 

Appeal'  from  circuit  court,  Multnomah 
county;    Alfred  F.  Sears,  Judge. 

Action  by  Julia  E.  Hoffman,  as  executrix 
of  the  estate  of  Lee  Hoffman,  deceased, 
against  R  H.  Habighorst  and  others.  From 
a  judgment  in  favor  of  plaintiff,  certain  of 
the  defendants  appeal.    Reversed. 

This  action  was  brought  on  a  promissory 
note  for  $15,000,  executed  by  the  appealing 


defendants  and  five  others,  payable  to  Mra. 
Sarah  Wertheimer,  and  by  her  assigned  to 
the  plaintiflf  after  maturity.  The  complaint 
is  in  the  usual  form,  setting  out  the  note  in 
hiec  verba  as  follows:  "$15,000.  Portland, 
Oregon,  Feb.  29th,  1892.  One  year  after 
date,  without  grace,  we  Jointly  and  severally 
promise  to  pay  to  the  order  of  Mra.  Sarah 
Wertheimer,  fifteen  thousand  dollars,  for  val- 
ue received,  with  interest  from  date  at  the 
rate  of  eight  per  cent  per  annum  until  paid, 
principal  and  interest  payable  in  U.  S.  gold 
coin;  and.  In  case  suit  Is  Instituted  to  col- 
lect this  note,  or  any  portion  thereof,  we 
promise  to  pay  such  additional  sum  as  the 
court  may  adjudge  reasonable  as  attorney's 
fees  in  said  suit.  Interest  payable  quarter- 
ly. [Signed]  R  H.  Habighorst  G.  W.  WU- 
llams.  D.  L.  Edwards.  J.  P.  Looney.  S. 
A.  Stansbery.  Maria  A.  Smith.  G.  W.  Stav- 
er.  R.  Kelly.  Osmou  Royal.  John  Oorklsh, 
E.  P.  Fraser.  J.  P.  Rasmussen.  Alfred 
Kummer.  Thos.  Van  Scoy.  F.  L.  Posson." 
The  answering  defendants- deny  the  allega- 
tions of  the  complaint,  and  as  a  further  de- 
fense plead,  in  substance:  That  the  Fort- 
land  Guarantee  Company,  a  corporation,  de- 
siring to  obtain  from  Mrs.  Wertheimer  a 
loan  of  $15,000,  applied  to  them  and  their 
co-makers  to  act  as  its  sureties,  and,  by  way 
of  inducement  represented,  with  the  knowl- 
edge of  Mrs.  Wertheimer,  that  it  was  sol- 
vent, and  promised  that  If  they  would  sign 
the  note,  and  permit  it  to  be  pledged  as  col- 
lateral security  for  the  loan,  it  would  ex- 
ecute to  them  Its  own  note  for  a  like  amount 
and  secure  the  same  by  deed  to  real  prop- 
erty of  the  value  of  $30,000.  That  relying 
on  such  representations,  they  signed  the  note 
as  sureties  only,  without  any  consideration 
whatever  moving  to  them,  and  it  was  deliv- 
ered to  and  accepted  by  the  payee,  with 
knowledge  of  the  facts,  as  collateral  security 
for  a  loan  made  by  her  to  the  guarantee 
company.  That  the  company  failed  and  neg- 
lected to  keep  and  perform  its  contract  with 
the  defendants,  but  sold  and  disposed  of  a 
large  amount  of  its  property  and  applied  the 
proceeds  to  other  uses.  That  in  considera- 
tion of  an  increase  in  the  rate  of  interest 
from  8  to  10  per  cent,  to  be  paid  by  the 
guarantee  company,  and  additional  security 
by  deed  of  conveyance  to  her  from  the  com- 
pany of  100  lots  in  University  Park,  Mrs. 
Wertheimer,  the  payee  of  the  note,  after  its 
maturity,  and  without  the  knowledge  or  con- 
sent of  the  defendants  or  the  other  makers, 
entered  Into  the  following  contract  in  writ- 
ing with  the  guarantee  company:  "Where- 
as, Sarah  Wertheimer,  on  the  28th  day  of 
February,  1892,  loaned  to  E.  H.  Habighorst. 
G.  W.  Williams,  and  thirteen  others  the  sum 
of  $15,000  for  one  year,  and  took  their  prom- 
issory note  therefor,  bearing  interest  psy- 
able  quarterly,  at  the  rate  of  8  per  cent,  per 
annum,  and  said  note  remains  unpaid:  and 
whereas,  said  Habighorst  Wllliams,*and  oth- 
ers  boiTowed   said   sum   for  the   Portland 
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Guarantee  Company,  a  corporation,  and  said 
company  at  the  time  of  said  borrowing  re- 
ceived said  sum,  and  has  ever  since  bad  and 
used  the  same,  and  paid  to  said  Wertheimer 
tUe  interest  thereon  quarterly  as  It  has  fall- 
en due;  and  whereas,  said  company  desires 
a  further  extension  of  the  time  of  said  loan, 
and,  in  order  to  further  secure  the  repay- 
ment thereof  has  this  day  executed  and  de- 
livered to  said  Wertheimer  the  deed  convey- 
ing to  her  the  following  described  lands  In 
the  city  of  Portland,  county  of  Multnomah, 
state  of  Oregon,  to  wit,  all  of  bloclsLS  49,  51, 
53,  57,  as  shown  and  described  on  the  duly- 
recorded  plat  of  University  Parle,— in  consid- 
eration of  all  of  which  it  is  now  hereby 
agreed  by  and  betweeen  said  Wertheimer 
and  said  company  that  said  Wertheimer 
shall  and  will  extend  the  time  for  the  pay- 
ment of  said  loan  so  that  It  may  be  paid  by 
said  company  on  or  before  the  2&th  day  of 
August,  18&1;  that  she  will  reconvey  to  said 
company  all  of  the  lands  described  in  said 
deed  upon  the  repayment  of  said  loan  in 
full;  and  that  said  company  shall  and  will 
pay  or  cause  to  be  paid  to  said  Wertheimer, 
at  Portland,  Oregon,  interest  quarterly  on 
said  note  to  August  29,  1893,  at  the  rate  of 
10  per  cent,  per  annum.  Witness  our  names 
hereunto  set  by  our  authority  this  21st  day 
of  August,  1893.  Executed  In  duplicate. 
[Signedl  Sarah  Wertheimer,  by  Ben  Selling. 
[Signed]  Portland  Guarantee  Oompany,  by 
P.  L.  Willis,  Secretary."  That  afterwards, 
on  the  24th  of  September,  1895,  Mrs.  Werth- 
eimer, without  the  knowledge  or  consent  of 
the  makers  of  the  note,  released  to  the  guar- 
antee company  all  the  security  for  the  pay- 
ment of  such  Indebtedness  which  she  had 
previously  received  from  It.  That  the  se- 
curity so  released  was  worth  more  at  the 
time  than  the  amount  of  such  Indebtedness, 
and  was  wholly  lost  to  defendants.  That 
the  plaint! er,  at  the  time  she  received  the 
note  from  Mrs.  Wertheimer,  had  full  knowl- 
edge of  all  the  "foregoing  facts.  These  mat- 
ters are  pleaded  in  detail  as  three  separate 
defenses;  (1)  As  a  failure  of  consideration; 
(2)  as  a  release  and  discharge  from  liability 
thereon  because  of  the  agrefment  extending 
the  time  of  payment  in  consideration  of  an 
increase  In  the  rate  of  interest,  and  of  fur- 
ther and  additional  security,  and  the  subse- 
quent release  to  the  company  of  such  securi- 
ty without  the  knowledge  or  consent  of  the 
defendants  or  their  co-makers;  and  (3)  as, 
in  legal  effect  a  payment  by  the  guarantee 
company  of  the  debt  or  obligation  for  which 
the  note  was  executed.  A  demurrer  to  the 
first  and  second  further  and  separate  de- 
fenses was  sustained  by  the  court  below  on 
the  ground  tnat  they  did  not  state  facts  suf- 
liclcnt  to  constitute  a  defense,  and  a  portion 
of  the  third  was  stricken  out  on  motion.  A 
trial  was  subsequently  had  before  a  Jury, 
resulting  In  a  verdict  and  Judgment  in  favor 
of  the  plaintiff,  from  which  the  defendants 
appeal. 


W.  D.  Fenton  and  Dell  Stuart,  for  appel- 
lants.   P.  Ik  Willis,  for  respondent 

BP^^N,  C.  J.  (after  stathig  the  facts).  The 
position  of  the  plaintiff  is  that  the  demurrer 
to  the  answer  was  properly  sustained,  be- 
cause It  cannot  be  shown  by  parol  that  the 
defendants  were  in  fact  accommodation  mak- 
ers, or  sureties,  for  the  Portland  Guarantee 
Company.  It  is  argued  In  support  of  this 
position  that. to  permit  the  Introduction  of 
such  evidence  would  be  a  violation  of  the 
well-settled  rule  that  parol  evidence  is  not 
admissible  to  vary,  alter,  or  affect  the  terms 
of  a  written  contract  There  Is  some  con- 
flict In  the  authorities,  and  especially  among 
the  earlier  adjudications,  as  to  the  right  of 
one  who  appears  on  the  face  of  a  negotiable 
promissory  note  as  a  maker  to  show  at  law 
by  parol  that  he  was  in  fact  a  surety  for  a 
co-maker.  But  the  doctrine  of  this  court 
supported  by  the  great  weight  of  authority, 
Is  that  he  may  do  so  for  the  purpose  of  af- 
fecting the  creditor,  who,  having  notice  of 
the  true  relationship  of  the  parties,  is  bound 
to  act  80  as  not  to  Impair  the  legal  rights  or 
diminish  the  remedies  of  the  surety.  Find- 
ley  V.  Hill,  8  Or.  247;  Brown  v.  Rathbum, 
10  Or.  158;  1  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
343;  1  Brandt  Sur.  (2d  Ed.)  §  29;  Coleb. 
Coll.  Sec.  (2d  Ed.)  $  203;  Tied.  Com.  Paper, 
{  422;  2  Rand.  C^m.  Paper  (2d  Ed.)  §  909; 
Investment  Corp.  v.  Marquam  (C.  C.)  62  Fed. 
960;  Hubbard  v.  Gumey.  64  N.  Y.  457;  Riley 
V.  Gregg,  16  Wis.  666;  Holmes  v.  Goldsmith, 
147  U.  S.  150,  13  Sup.  Ct.  288,  37  L.  Ed.  118; 
Bank  v.  Kent,  17  Am.  Dec.  414,  and  note. 
The  question  first  came  before  this  court  In 
Flndley  v.  Hill,  supra,  which  was  an  action 
on  a  joint  and  several  promissory  note  exe- 
cuted by  two  parties.  One  of  them  set  up 
as  a  defense  that  he  was  a  surety  for  the 
other,  and  that  the  payee,  without  his  as- 
sent, had  entered  into  an  agreenient  with  his 
principal  by  the  terms  of  which  the  time  of 
payment  was  extended;  and  the  court  said: 
"If  this  was  a  valid  agreement  it  is  quite 
clear  that  It  operates  as  a  discharge  of  the 
appellant',  for  It  is  well  settled  that  where 
time  is  given  to  the  principal  debtor  without 
the  assent  of  the  surety,  by  a  valid  agree- 
ment which  ties  up  the  hands  of  the  cred- 
itor, the  surety  Is  discharged."  Brown  v. 
Rathburn,  supra,  was  also  an  action  on  a 
Joint  and  several  promissory  note,  and  it  was 
held  that  one  of  the  makers  might  allege  and 
prove  at  law  that  he  was  in  fact  a  surety, 
for  the  purpose  of  showing  that  he  had  been 
discharged  because  of  a  voluntary  relinquish- 
ment by  the  creditor,  with  knowledge  of  his 
suretyship,  of  collateral  security  of  equal  or 
greater  value  than  the  amount  of  his  debt 
And  in  the  recent  case  of  Hughes  v.  Pratt 
37  Or.  — ,  60  Pac.  707.  It  was  held  that  one 
Joint  maker  of  a  promissory  note  might  set 
up  and  prove  at  law  that  he  was  a  mere  sure- 
ty for  a  co-maker  who  had  subsequently  paid 
and  discharged  the  note,  but  caused  It  to  b« 
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assigned  to  another,  who  brought  an  action 
thereon  to  recover  from  the  surety.  The  ad- 
mission of  parol  evidence  to  show  the  true 
relationship  of  the  makers  of  a  promissory 
note,  and  that  the  payee  had  notice  thereof, 
does  not  alter  or  vary  the  terms  of  the  orig- 
inal contract,  or  affect  its  integrity.  It  is 
merely  proof  of  an  Independent  or  collateral 
fact,  which  operates  to  relieve  the  surety 
from  liability  when  the  creditor,  with  knowl- 
edge of  the  fact,  has  changed  the  original 
or  made  a  new  contract  with  the  principal 
debtor,  without  the  knowledge  of  the  sure- 
ty, or  released  any  security  he  may  hold  for 
the  payment  of  the  debt.  "The  fact  that  one 
debtor  is  a  surety  for  the  other  is  no  part 
of  the  contract  with  the  creditor,"  says  Mr. 
Chief  Justice  Gray,  "but  is  a  collateral  fact 
showing  the  relation  between  the  debtors; 
and,  if  it  does  not  appear  on  the  face  of  the 
instrument,  this  fact,  and  notice  of  it  to  the 
creditor,  may  be  proved  by  extrinsic  evi- 
dence." Guild  V.  Butler,  127  Mass.  386. 
The  creditor  may  rely  upon  the  note  as  It  Is 
made,  and  bold  the  makers  thereof  to  a  strict 
performance  of  their  contract,  and  it  cannot 
be  contradicted  or  varied  by  parol.  If  a 
creditor,  however,  has  knowledge  that  they 
are  in  fact  sureties  for  another,  he  may  not 
deal  with  such  person  in  relation  to  the  debt 
without  incurring  the  risk  of  releasing  the 
sureties.  The  right  of  the  surety  to  be  thus 
protected  against  the  acts  of  the  creditor 
does  not  depend  upon  the  terms  6f  the  con- 
tract, but  upon  the  equities  arising  out  of 
the  circumstances  of  the  case,  and  the  cred- 
itor Is  affected  by  the  knowledge  of  the  true 
relation  of  bis  debtors,  acquired  at  any  time 
before  he  does  the  act  altering  the  position 
of  the  surety. 

It  is  contended  that,  while  parol  evidence 
may  be  admissible  to  show  that  one  or  more 
of  the  makers  of  a  promissory  note  are  sure- 
ties, such  fact,  although  known  to  the  payee, 
cannot  be  shown  as  to  all  the  makers,  where 
the  real  debtor  does  not  Join  in  the  primary 
obligation.  But  within  the  meaning  of  the 
rule  under  consideration,  every  one  who  in- 
curs a  liability  in  person  or  estate,  for  the 
benefit  of  another,  without  sharing  In  the 
consideration,  stands  in  the  position  of  a 
surety,  whatever  may  be  the  form  of  his  ob- 
ligation. It  is  true  that  generally  the  pri- 
mary obligor  or  real  debtor  joins  in  the 
contract  with  the  sureties.  This  is  not,  how- 
ever, believed  to  be  necessary  or  essential. 
"The  relation  of  suretyship,"  say  the  ed- 
itors of  White  &  Tudor's  Leading  Cases  in 
Equity,  "grows  out  of  the  assumption  of  a 
liability  at  the  request  of  another,  and  for 
his  benefit.  It  may,  consequently,  arise,  al- 
though the  name  of  the  principal  does  not 
appear  in  the  instrument  Which  constitutes 
the  evidence  of  the  debt."  1  Lead.  Oas.  Eq. 
(4th  Ed.)  140.  And  in  2  Am.  Lead.  Cas.  (5th 
Bid.)  441,  it  la  said:  "In  this,  however,  as 
in  other  cases,  equity  has  regard  to  the  sub- 
stance of  the  transaction.    If  a  promise  be 


made  for  the  benefit  of  another,  without 
sharing  in  the  consideration,  the  promisor 
will  be  a  surety,  whatever  may  be  the  foAn 
of  the  agreement.  •  •  •  The  obligation 
of  the  surety  may  be  Indirect  that  another 
shall  perform  or  direct  that  he  will  perform 
himself;  he  may  be  jointly  bound  or  appear 
on  the  face  of  the  writing  as  the  sole  debtor 
without  his  being  on  that  account  less  a 
surety,  or  losing  the  equitable  rights  which 
belong  to  him  in  that  capacity."  And  Mr. 
Chief  Justice  Cooley,  in  speaking  to  the  same 
question,  says:  "Now,  a  surety,  as  we  un- 
derstand It,  is  a  person  who,  being  liable  to 
pay  a  debt  or  perform  an  obligation,  is  en- 
titled, if  It  is  enforced  against  him,  to  be 
indemnified  by  some  other  person,  who  ought 
himself  to  have  made  payment  or  performed 
before  the  surety  was  compelled  to  do  so. 
It  is  immaterial  in  what  form  the  relation  of 
principal  and  surety  is  established,  or  wheth- 
er the  creditor  is  or  is  not  contracted  with 
in  the  two  capacities,— as  is  often  the  case 
when  notes  are  given  or  bonds  taken.  The 
relation  is  fixed  by  the  arrangement  and  eq- 
uities between  the  debtors  or  obligors,  and 
may  be  known  to  the  creditor,  or  wholly  un- 
known. If  it  is  unknown  to  him,  his  rights 
are  in  no  manner  affected  by  it;  but.  If  he 
knows  that  one  party  Is  surety  merely,  it  is 
only  just  to  require  of  him  that  in  any  sub- 
sequent action  he  may  take  regarding  his 
debt  he  shall  not  lose  sight  of  the  surety's 
equities."  Smith  v.  Sheldon,  36  Mich.  42. 
Within  these  principles  there  seems  no  valid 
reason  why  it  may  not  be  shown  by  parol 
that  a  promissory  note  was  in  fact  made  to 
secure  the  debt  and  liability  of  another,  and 
thus  all  the  makers  be  entitled  to  the  rights 
of  a  surety  as  to  the  payee  of  such  note  hav-. 
ing  luiowledge  of  the  facts.  If  such  a  note 
is  enforced  against  the  makers,  they  would 
clearly  be  entitled  to  be  indemnified  by  the 
principal  debtor;  and  this  is  given  as  one  of 
the  tests  of  suretyship.  The  form  of  the 
obligation  would  not  prevent  the  introduction 
of  such  evidence,  because,  as  said  by  Mr. 
Justice  Campbell,  in  Bank  v.  Coumbe,  47 
Mich.  358,  11  N.  W.  196.  "it  Is  always  com- 
petent to  show  that  any  obligation,  whatever 
Its  form,  was  in  fact  made  for  the  debt  or 
liability  of  another;  and,  where  this  is  the 
case,  the  contract  is  one  of  suretyship,  and 
the  surety.  If  he  is  held  to  pay  it,  may  sue 
for  reimbursement  «  •  •  And  when  a 
creditor  knows  that  his  debtor  is  a  surety  he 
is  bound  to  take  no  steps  which  will  change 
the  liability  of  the  principal,  without  the 
surety's  consent.  •  •  •  This  doctrine  is 
too  elementary  to  require  any  discussion." 
Mr.  Brandt  says:  "The  sole  maker  of  a 
promissory  note  is  sometimes  entitled  to 
stand  in  the  position  of  a  surety."  1  Brandt 
Sur.  (2d  Ed.)  {  38.  This  statement  of  the 
t«t  writer  is  supported  by  McQuesten  v. 
Noyes,  6  X.  H.  19,  in  which  it  appeared  that 
some  time  before  the  date  of  the  note  sued 
on,  Noyes,  the  defendant  had  signed  a  note 
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to  a  bank  as  snrety  for  one  Wyatt;  that, 
shortly  before  It  became  due,  Wyatt,  who 
had  gone  from  home,  wrote  to  Noyes,  saying 
that  he  should  not  be  able  to  return  In  sea- 
son to  make  payment,  and  requesting  him 
to  obtain  the  money  of  plaintiff,  and  pay  the 
note,  promising  that  he  would  replace  it  on 
his  return.  Noyes  showed  the  letter  to  plain- 
tilf,  and  obtained  the  mone^  by  giving  his 
individual  note,  joined  in  by  a  third  party, 
and  paid  the  amount  received  over  to  the 
bank.  Wyatt,  on  his  return,  offered  to  pay 
the  note,  but  the  plaintiff  permitted  him  to 
retain  the  money,  and  agreed  to  wait  for  the 
amount  due  until  some  future  time.  It  was 
held  that  Noyes  was  entitled  to  stand  in  the 
position  of  a  surety,  and  that,  under  the  cir- 
cumstances, Wyatt's  offer  to  pay  should  be 
regarded  as  a  payment,  and  the  agreement 
to  wait  as  a  new  loan  to  him.  Bichardson, 
C.  J.,  speaking  for  the  court,  said:  "The 
defendants  in  this  case  gave  the  note  on  ac- 
count of  Wyatt,  who  promised  to  replace  the 
money  on  his  return  from  Canada;  and  all 
this  was  known  to  the  plaintiff.  The  de- 
fendants, then,  are,  in  our  opinion,  entitled 
to  stand  on  the  ground  of  sureties  with  re- 
spect to  the  plaintiff,  in  the  same  manner  as 
if  Wyatt's  name  had  been  upon  this  note  as 
a  principal."  The  doctrine  that  the  offer  of 
Wyatt  to  pay  the  note,  and  the  agreement  of 
the  holder  that  he  might  retain  the  money, 
were  sufficient  to  Justify  the  Jury  in  finding 
that  there  was  a  contract  for  an  extension 
of  payment,  has  been  doubted  (Hoyt  v. 
French,  24  N.  H.  198,  203),  but  the  holding 
that  Noyes  was  entitled  to  the  rights  of  a 
surety  has  not  been  questioned,  so  far  as  we 
are  advised.  It  is  a  familjar  rule  that,  when 
property  of  any  kind  is  mortgaged  or  pledged 
by  the  owner  for  the  debt  of  another,  it  oc- 
cupies the  position  of  a  surety  or  guarantor, 
and  anything  that  would  discharge  an  indl- 
vldoal  surety  who  was  personally  liable  will, 
under  similar  circumstances,  discharge  such 
property.  1  Brandt,  8ur.  (2d  Ed.)  i  S4;  24 
Am.  &  Eng.  Enc.  Law,  722.  And  no  reason 
Is  apparent  why  the  same  rule  should  not 
apply  to  one  who  has  loaned  the  credit  of 
his  name  as  security  for  the  payment  of  an- 
other's obligation.  There  is  no  greater  vir- 
tue, as  a  matter  of  law,  in  a  tract  of  land  or 
a  chattel  that  may  be  pledged  to  secure  the 
payment  of  a  debt  than  in  the  name  of  the 
owner.  According  to  the  answer,  the  Indi- 
vidual credit  of  the  makers  of  the  note  upon 
which  the  action  is  founded  was  given  for 
the  debt  of  the  guarantee  company,  to  the 
knowledge  of  the  payee;  and  under  such 
circumstances  the  principles  of  equity  and 
natural  justice  would  prevent  her  from  deal- 
ing with  the  real  debtor  In  any  way  so  as  to 
change  the  status  of  the  parties  or  the  con- 
tract without  the  consent  of  all.  Now,  It  Is 
elementary  law  that  a  surety  will  be  dis- 
charged where  a  valid  contract  is  made  be- 
tween the  creditor  and  the  principal  debtor 
extending  the  time  of  payment,  or  where 


securities  held  by  the  creditor  are  voluntarily 
surrendered  without  the  consent  of  the  sure- 
ty, at  least  to  the  value  of  such  securities. 
The  answer  alleges  and  the  demurrer  admits 
that  Mrs.  Wertheimer,  the  original  payee  of 
the  note,  not  only  made  a  contract  with  the 
guarantee  company  extending  the  time  of 
the  payment  of  the  debt,  but  at  the  same 
time,  took  a  mortgage  on  real  property  from 
it  as  additional  security,  of  greater  value  than 
the  amount  of  the  debt,  and  afterwards  re- 
leased such  mortgage  without  the  knowledge 
or  consent  of  the  defendants.  If  this  is  true, 
and  the  defendants  were  in  fact  sureties  for 
the  company,  or  entitled  to  stand  in  the  po- 
sition of  sureties.  It  is  a  complete  defense, 
for  the  reason,  stated  by  Mr.  Golebrooke, 
that:  "The  surety  Is  entitled  upon  pay- 
ment to  be  subrogated  to  the  collateral  secu- 
rities held  by  the  creditor  from  the  principal 
debtor,  whether  such  securities  were  re- 
ceived at  the  time  the  contract  of  suretyship 
was  entered  into  or  subsequently,  or  without 
the  knowledge  of  the  surety.  This  right  of 
the  surety  is  one  not  founded  upon  contract, 
but  is  supported  upon  principles  of  equity 
and  natural  justice,  and  the  tendency  is  to 
enlarge  and  extend  its  application."  Coleb. 
Coll.  Sec.  (2d  £d.)  {  212.  This  question  arose 
in  the  case  of  Baker  v.  Briggs,  8  Pick.  122, 
where  the  surrender  of  a  horse  and  gig  of 
the  principal,  which  had  been  received  from 
him  as  security  after  the  debt  was  con- 
tracted, was  held  to  exonerate  the  surety; 
and  it  was  said  that  this  result  would  follow 
whenever  the  creditor  relinquished  assets  or 
effects  of  any  description  which  might  have 
been  applied  in  payment  "Now,  it  seems  to 
be  a  well-settled  principle  In  equity,"  says 
Parker,  0.  J.,  "that  a  creditor  who  has  the 
];)ersonaI  contract  of  his  debtor,  with  a  sure- 
ty, and  has  also,  or  takes  afterwards,  prop- 
erty from  the  principal  as  a  pledge  or  secu- 
rity for  his  debt,  is  to  hold  the  property 
fairly  and  impartially  for  the  benefit  of  the 
surety  as  well  as  himself;  and,  if  he  parts 
with  it  without  the  knowledge  or  against  the 
will  of  the  surety,  he  shall  lose  his  claim 
against  the  surety  to  the  amount  of  the  prop- 
erty so  surrendered."  To  the  same  effect  Is 
Brown  v.  Rathbum,  supra;  also  Denny  v. 
Seeley,  34  Or.  364,  55  Pac.  976.  Under  the 
law,  then,  and  upon  the  facts  pleaded.  It 
seems  to  us  clear  that  the  defendants  stand 
in  the  position  of  accommodation  makers,  or 
sureties,  as  between  themselves  and  the  Port- 
land Guarantee  Company,  and  that,  if  the 
payee,  with  icnowledge  of  that  fact,  so  dealt 
with  the  company  as  to  relinquish  or  release 
to  it  any  securities  she  may  have  had  for  the 
payment  of  the  debt,  she  thereby  discharged 
the  defendants  from  liability  to  the  extent 
and  value  of  the  securities  so  released;  and, 
as  the  plaintiff  purchased  with  full  knowl- 
edge of  all  the  facts,  she  stands  in  no  better 
position  than  her  assignor.  In  our  opbiion, 
therefore,  the  court  below  was  in  error  in 
sustaining  the  demurrer  to  the  answer,  for 
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which  reason  the  Judgment  must  be  reversed, 
and  the  cause  remanded,  with  directions  to 
overrule  the  demurrer,  and  (or  such  further 
proceedings  as  may  be  proper,  not  incon- 
sistent with  this  opinion. 


(S!S  Or.  «8) 

BAYARD  et-al.  v.  STANDARD  OIL.  CO. 

(Supreme  Court  of  OreKon.    Jan.  14,  1901.) 

HIGHWAVS  —  ESTABLISHMENT  —  USER  —  EX- 
TENT—COLOR     OP      TITLE— NON  USER- 
ABANDONMENT— EVIDENCE. 

1.  In  order  that  a  highway  may  be  estal>- 
lished  by  public  user,  the  user  must  be  under 
a  claim  of  right,  adversely,  uninterruptedly, 
and  substantially,  by  way  of  a  defined  road, 
for  the  period  prescribed  by  limitations  beyond 
which  actions  for  the  recovery  of  real  property 
cannot  be  maintained. 

2.  Where  the  issue  was  whether  an  oil  tank 
beside  a  beaten  track  of  a  highway  was  within 
the  highway,  and  plaintiff  claimed  it  was  an 
obstruction  because  the  road  as  traveled  had 
been  used  for  the  period  necessary  for  limita- 
tions to  run  against  the  recovery  of  real  estate, 
and  under  color  of  title,  consisting  of  ineffectu- 
al proceedings  to  lay  out  a  highway,  but  it 
was  not  shown  that  the  beaten  track  at  the 
tank  was  within  the  boundaries  of  the  road  as 
attempted  to  be  laid  out,  it  was  error  to  admit 
the  proceedings  of  such  attempt,  since,  the  user 
not  naving  been  shown  within  the  boundaries 
of  the  road  as  attempted  to  be  laid  out,  the 
highway  was  established  only  to  the  extent  of 
actiml  use. 

3.  Where  the  evidence  tended  to  show  that  a 
highway  had  been  established  by  user  by  the 
public,  but  it  appeared  that  for  18  years  sub- 
sequent to  such  establishment  the  beaten  track 
of  a  portion  had  diverted  from  the  highway  as 
cstabliahed,  the  evidence  was  sufficient  to  show 
an  abandonment  by  nonuser  of  the  portion  di- 
verted from. 

Appeal  from  circuit  court,  Wasco  county; 
W.  L.  Bradshaw,  Judge. 

Action  by  C.  E.  Bayard  and  another,  as 
administrators  of  the  estate  of  Perry  Wat- 
kins,  deceased,  against  the  Standard  Oil 
Company.  From  a  Judgment  in  favor  of 
plaintiffs,  defendant  appeals.    Reversed. 

By  this  action  plaintiffs  seek  to  recover 
damages  for  injuries  resulting  in  the  death 
of  one  Perry  Watkins,  alleged  to  have  been 
caused  by  placing  an  unlawful  obstruction 
in  a  public  highway.  Prior  to  June  27,  1896, 
the  defendant  bad  constructed  a  foundation 
of  brick,  by  the  side  of  or  near  the  beaten 
track  of  a  publicly  traveled  highway,  and  on 
that  day  was  engaged  in  placing  an  oil  tank 
thereon,  10%  feet  in  diameter,  and  30  feet  in 
length,  cylindrical  in  form,  and  of  a  red  or 
light  brown  color.  When  the  tank  was  near- 
ly in  place,  one  .Tullan  was  driving  by,  and 
as  he  came  opposite  his  team  became  fright- 
ened, and  ran  upon  the  deceased,  Vho  was 
in  a  hack,  driving  ahead,  causing  his  death. 
The  theory  of  the  plaintiffs  is  that  the  high- 
way was  a  public  county  road;  that  the  tank 
constituted  an  ol>struction  and  a  public  nui- 
sance within  snch  road;  and  that  the  fright- 
ening of  Julian's  team  thereat  was  the  prox' 
imate  cause  of  the  injuries  complained  of. 
To  sustain  their  contention,  they  introduced 


in  evidence  the  records  of  the  attempted  es- 
tablishment by  the  county  court  of  Wasco 
county.  Or.,  in  1867,  of  a  county  road  from 
The  Dalles  to  the  Lower  Deschutes  bridge, 
consisting  of  the  original  papers  on  file  and 
record  proceedings  relating  to  the  matter. 
These  were  not  offered  for  the  purpose  of 
showing  a  valid  establishment  of  the  high- 
way, but  to  show  color  of  title  merely,  to  be 
followed  by  proof  that  it  had  been  opened 
up  and  used  by  the  public  for  about  28  years, 
regularly  and  continuously,  prior  to  the  ac- 
cident Other  evidence  was  produced,  tend- 
ing to  show  that  between  the  years  1867  and 
1880  there  was  a  road  leading  from  The  Dal- 
les to  the  Lower  Deschutes  bridge,  commonly 
known  as  "The  Dalles  and  Deschutes  Road." 
which  was  regularly  traveled  by  the  public: 
that  it  was  worked  by  the  road  supervisor 
from  time  to  time;  and  that  the  thread  or 
beaten  track  thereof  passed  over  the  ground 
where  tlie  oil  tank  was  being  placed.  The 
defendant  produced  evidence  tending  to  show 
that  one  Mary  Laughlln  was  the  donee  from 
the  general  government  of  the  locus  In  quo; 
that  on  July  12,  1881,  she  deeded  to  the 
Oregon  Railway  &  Navigation  Company  a 
strip  of  land,  comprising  the  premises,  upon 
which  the  oil  tank  was  placed;  that  the  Ore- 
gon Bailway  &  Navigation  Company,  some- 
time about  the  year  1882,  constructed  an  ice 
house  near  the  west  end  thereof,  and  a  few 
feet  to  the  east  of  where  the  oil  tank  was 
subsequently  erected;  that  since  said  time 
the  traveled  track  turned  to  the  south,  but 
in  close  proximity  to  the  ice  house,  after 
passing  which  it  gradually  bears  back,  until 
it  connects  with  the  old  way,  sevei-al  rods 
further  west.  The  tank  extends  south,  even 
with  the  ice  house,  but  not  upon  the  beaten 
track  of  the  road  as  now  used,  and  the  de- 
fendant claims  to  have  the  authority  of  the 
Oregon  Railway  &  Navigation  Company  for 
erecting  it  at  that  point.  There  was  a  mo- 
tion for  a  nonsuit  at  the  close  of  the  plain- 
tiffs' testimony,  and  again  at  tlie  close  of  the 
trial,  both  of  which  were  oveiTuled,  and,  the 
final  Judgment  being  favorable  to  the  plain- 
tiffs, the  defendant  appeals. 

H.  M.  Cake  and  W.  D.  Penton,  for  appel- 
lant   A.  S.  Bennett,  for  respondents. 

WOLVERTON,  J.  (after  stating  the  facts). 
The  plaintiffs'  cause  of  action  depends  upon 
whether  the  oil  tank  was  being  placed  within 
and  upon  a  public  county  road.  If  it  was. 
the  right  of  recovery  is  clear,  the  other  con- 
ditions being  that  it  mnst  have  been  the  prox- 
imate cause  of  the  injury,  which  must  have 
been  special  and  peculiar,— other  and  greater 
than  that  sustained  by  the  public  generally. 
Mllarkey  v.  Foster,  6  Or.  378;  Wakeman  ▼. 
Wilbur,  147  N.  Y.  657,  42  N.  E.  341. 

The  first  question  of  material  moment 
arises  upon  the  motion  for  a  Judgment  of  non- 
suit and  has  relation  to  the  competency  of 
the  ineffectual  road  proceedings,  as  showing 
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color  of  title  In  the  public.  The  only  way 
In  which  the  record  could  serve  the  plaintiffs 
Is  to  extend  possession  constructlTely  to  the 
whole,  if  there  has  been  occupancy  of  any 
part  ■within  prescribed  boundaries.  User  by 
the  general  public,  under  a  claim  of  right, 
adyersely,  and  not  by  mere  possession  of  the 
owner,  for  the  period  prescribed  by  the  stat- 
ute as  a  limitation  beyond  which  actions  for 
the  recovery  of  real  prof)crty  cannot  be  main- 
tained, will  establish  an  easement  in  faror 
of  the  public.  But  the  use  must  be  continu- 
ous and  uninterrapted,  and  substantially  by 
wiy  of  a  certain  and  well-defined  line  of 
travd,  for  the  entire  period.  Elliott,  Roads 
&  S.  (2d  Ed.)  §i  175,  176;  Jones,  Easem.  ! 
458;  State  t.  Auchard  (Mont)  55  Pac.  361; 
Shellhouse  v.  State,  110  Ind.  509,  11  N.  E. 
484;  Manrose  v.  Parlser,  00  111.  581;  State 
▼.  Keoicuk,  C,  St  J.  &  0.  B.  R.  Co.,  45  Iowa, 
139. 

It  is  not  material  to  the  present  inquiry 
whether  such  an  easement  Is  '  acquired  by 
prescription,  which  presupposes  an  establish- 
ment by  comi)etent  authority,  or  by  dedica- 
tion, which  implies  a  grant:  for  it  is  clear 
that  such  an  easement  may  be  acquired  by 
adverse  user,  by  whatsoever  name  the  pro- 
cess of  establishment  may  be  called.  As  a 
general  rule,  when  the  highway  depends 
solely  for  its  establishment  upon  adverse  and 
continuous  user  by  the  general  public,  its 
width  and  extent  of  servitude  are  measured 
and  determined  by  the  character  and  extent 
of  the  user,  for  the  easement  cannot,  upon 
principle  or  authwity,  be  broader  than  the 
user.  Marchand  v.  Town  of  Maple  Grove, 
48  Minn.  2T1,  51  N.  W.  606;  Paper  Co.  v. 
West  58  Wis.  5©9,  17  N.  W.  554;  Bartlett 
V.  Beardmore,  77  Wis.  356,  46  N.  W.  494; 
Scheimer  v.  Price,  65  Mich.  638,  32  N.  W. 
873;  Western  Ry.  v.  Alabama  G.  T.  R.  Co., 
96  Ala.  272,  11  South.  483;  Bank  v.  Stock- 
well,  84  Mich.  586,  48  N.  W.  174.  Other  con- 
ditions, however,  may  be  etTectlve  to  extend 
the  exterior  limits  beyond  the  thread  or 
course  of  actual  travel,  as  where  inclosures 
may  have  been  permanently  maintained  by 
persons  affected  with  reference  to  the  high- 
way, or  the  use  is  referaljle  to  a  survey  and 
plat  recognized  and  adopted  by  owners  of 
lands  over  which  the  way  extends,  or  was 
under  color  of  ineffectual  proceedings  to  es- 
tablish a  legal  road  under  the  statute.  White- 
sides  T.  Green  (Utah)  44  Pac.  1032;  Pills- 
bury  V.  Brown,  82  Me.  460,  19  Atl.  858,  9  L. 
R.  A.  94;  Sprague  v.  Waite,  17  Pick.  309; 
Bartlett  v.  Beardmore,  supra.  Even  where 
the  highway  is  founded  solely  upon  user,  its 
width  or  extent  of  servitude  Is  usually  a 
question  of  fact  for  the  jury.  It  would  seem 
that  it  ought  not,  where  the  topography  of 
the  locality  will  permit,  to  be  confined  ex- 
clusively to  the  beaten  track  or  thread  of  ac- 
tual travel,  because  of  the  exigency  that 
experience  has  shown  for  the  passing  and  re- 
passing of  those  in  the  use  of  It  And  cir- 
cumstances such  as  that  the  use  has  been 


with  reference  to  natural  objects  or  artifi- 
cial obstructions,  or  the  chai-acter  of  the  way 
requires  improvement  necessitating  access 
to  the  wayside,  are  pertinent  for  the  consid- 
eration of  the  Jury  in  determining  the  ques- 
tion. Davis  V.  City  of  Clinton,  58  Iowa,  389, 
10  N.  W.  768;  Marchand  v.  Town  of  Maple 
Grove,  supra. 

It  may  be  conceded,  for  the  purposes  of 
this  base,  thsrt  the  Irregular  and  ineffectual 
proceedings  of  the  county  court  constituted 
color  of  title,  so  that  a  claim  of  right  and 
continuous  possession  and  user  for  the  stat- 
utory i)eriod  would  give  establishment  to 
the  highway  for  the  full  width  designated 
In  the  supposed  proceedings.  Ordinarily, 
there  must  be  an  entry  under,  and  a  claim 
of  right  with  reference  to,  the  colorable  ti- 
tle, in  order  to  set  the  statute  of  limitations 
running.  In  such  a  case,  actual  possession 
need  not  be  of  the  whole,  but  may  be  of  a 
part  only,  and  It  will  be  extended  construct- 
ively to  the  whole,  by  reason  of  the  definite 
description  contained  in  the  defective  or  in- 
effectual muniment.  The  rule  must  have 
like  application  to  public  highways,  if  it  has 
any  at  all;  that  is  to  say,  user  by  the  pub- 
lic must  have  been  begun  and  continued 
with  reference  to  the  supposedly  valid  pro- 
ceedings. In  such  a  case,  if  there  was  user 
of  a  part,  within  defined  limits,  as  shown 
by  the  proceedings,  it  would  amount  con- 
structively to  an  occupation  of  the  whole, 
and  the  width  of  the  road,  when  thus  es- 
tablished, would  correspond  with  that  des- 
ignated by  the  authorities  or  by  the  law. 
From  the  very  nature  of  things,  there  must 
be  an  entry  and  a  user  with  reference  to 
the  color  of  title,  as  otherwise  it  could  not 
be  available  for  any  purpose.  Colorable  ti- 
tle forms  the  basis  upon  which  a  prescrip- 
tive right  to  the  full  width  of  the  defined 
limits  is  founded.  The  next  step  in  logical 
course  of  establishment  is  an  entry  and  a 
user  with  reference  to  it,  and,  when  this 
has  been  continuous  and  uninterrupted  and 
adverse  for  the  statutory  period,'  then  has 
the  right  ripened  into  a  valid  title  in  the 
public.  It  would  be  fallacious  reasoning, 
therefore,  to  indulge  a  presumption  that  a 
road  as  actually  worked  and  used  by  the 
public  was  within  and  upon  the  way  as  at- 
tempted to  be  located,  and  thence  to  con- 
clude that  Its  width  must  be  measured  by 
that  designated  in  th6  void  proceedings.  It 
must  be  proven  that  the  road  as  used  falls 
within  the  colorable  title,  and,  when  this  is 
done,  the  other  condition  follows;  that  is, 
the  possession  is  extended  constructively  to 
the  entire  designated  width,  or  occupancy 
of  a  part  is  then  equivalent  to  an  occupancy 
of  the  whole.  Where  the  highway  as  used 
runs  without  the  exterior  lines  of  that  as 
surveyed  and  attempted  to  be  located  and 
established  by  lawful  authority,  the  width 
must  then  be  determined  by  the  rules  herein- 
before ascertained,  and  the  ineffectual  pro- 
'  ceedings  can  have  no  bearing  whatever  up- 
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on  the  subject  Marcband  y.  Town  of  Maple 
Grove,  supra,  was  a  case  where  a  highway, 
four  rods  wide,  had  been  lawfully  estab- 
lished by  competent  authority,  but  at  one 
point  along  its  course,  by  reason  of  the 
marshy  character  of  the  soil,  the  travel  had 
been  diverted  wholly  without  the  limits  of 
the  road  as  laid,  and  so  continued  for  a  suf- 
ficient time  to  establish  an  easement  by 
user,  and  It  was  held  that  tbe>  width  of  the 
road  thus- acquired  should  be  measured  by 
the  use.  If  such  is  the  rule,  where  there 
is  a  diversion  from  a  road  laid  by  valid  pro- 
ceedings, It  must  be  so  by  a  much  stronger 
reason  where  the  proceedings  are  Invalid, 
and  constitute  color  of  title  merely.  So  that, 
in  order  to  make  the  easement  or  title  avail- 
able for  the  designated  width,  the  road  as 
used  at  the  point  in  question  must  be  shown 
to  Tall  within  the  limits  of  the  one  attempted 
to  be  laid,  otherwise  the  easement  cannot 
be  broader  than  the  use.  State  t.  Auchard, 
supra. 

In  this  view  of  the  law,  the  record  and 
flies  of  the  county  court  wei'e  not  competent, 
under  the  evidence  subsequently  developed. 
Mr.  0.  Schutz,  the  plalnttSs'  witness,  who 
was  a  surveyor,  attempted  to  relocate  the 
road  survey,  but  found  it  utterly  Impossible 
to  do  so.  He  says.  In  effect,  that  it  was  not 
possible  to  locate  the  ground  where  the  line 
would  run  from  the  field  notes,  and  that 
"all  of  his  efforts  put  the  Ice  house  and  oil 
tank  outside  of  the  road,  according  to  his 
survey."  Nor  does  the  evidence  of  the  de- 
fendant help  the  plaintiffs'  case.  So  that 
there  was  no  testimony  before  the  Jury  tend- 
ing to  show  that  the  road  as  used,  and  which 
traversed  the  immediate  ground  occupied  by 
the  ice  house  and  oil  tank,  was  within  the 
exterior  limits  of  the  road  as  attempted  to 
be  laid  at  that  point;  hence  the  Ineffectual 
record  was  not  pertinent  or  competent,  and 
should  not  have  been  allowed  to  go  to  the 
Jury. 

The  plaintiffs,  however,  produced  evidence 
tending  to  show  that  there  had  been  an  ad- 
verse and  continuous  user  by  the  public,  un- 
der claim  of  right,  of  a  way  passing  over 
the  ground  occupied  by  the  oil  tank  for  a 
period  of  time  extending  from  V:A7  to  1880, 
and  Insist  that  it  was  competent  for  the  Jury 
to  determine  from  the  nature  of  the  user 
whether  the  highway  had  been  established 
thereby.  If  so  established  In  1880,  the  title 
thus  acquired  must  be  presumed  to  have 
continued  up  to  the  time  of  the  accident, 
unless  the  contrary  is  shown.  There  was 
evidence,  upon  the  other  hand,  from  which 
it  may  reasonably  be  inferred  that  the  road, 
as  established  up  to  1880,  had  subsequently 
been  abandoned  at  the  point  referred  to  by 
nonuser,  caused,  perhaps,  by  the  encroach- 
ment of  the  Oregon  Railway  &  Navigation 
Company  in  constructing  the  ice  house  with- 
in and  upon  the  way.  It  was  held,  in  Grady 
v.  Dundon,  30  Or.  333,  47  Pac.  915,  that  unin- 
terrupted obstruction  of  a  county  road  for 


more  than  10  years  ban  the  right  of  the 
public  by  adverse  possession.  But  the  way 
at  this  point,  so  far  as  the  evidence  tends 
to  show,  was  established,  If  at  all,  by  pre- 
scription; that  Is,  by  user  under  claim  of 
right.  As  a  way  may  be  obtained  and  es- 
tablished by  user.  It  may  also  be  lost  to  the 
public  by  nonuser.  "Highways  may  be 
wholly,  and  there  Is  no  reason  to  bold  they 
loay  not  be  partially,  discontinued  by  non- 
user."  Gregory  v.  Knight,  50  Mich.  61,  61, 
14  N.  W.  700.  And,  in  a  later  case,  the 
court  say:  "It  has  been  settled  la  this  state 
that  a  highway  can  be  partially  discontin- 
ued by  nonuser,  and  that  it  stands,  as  against 
long  possession,  no  better  than  any  other 
property."  Coleman  v.  Railroad  Co.,  64 
Mich.  160,  163,  81  N.  W.  47.  So  It  was  held 
in  City  of  Peoria  v.  Johnston,  66  UL  45, 
that  the  public  loses  Its  right  to  a  highway 
where  it  has  abandoned  it,  and  has  accepted 
another  Instead,  for  such  a  length  of  time, 
and  under  such  circumstances,  as  to  give 
It  a  tiUe  to  the  substituted  road.  "But" 
say  the  court  "Independentiy  of  this  prin- 
ciple, conceding  this  highway  was  laid  out 
as  claimed  by  appellant  and  conceding  there 
was  an  Intention  to  dedicate  the  premises 
on  the  southeast  of  section  4,  we  are  of  opin- 
ion that  the  adverse  possession  of  the  appel- 
lee, open  and  exclusive  as  it  has  been,  and 
the  complete  nonuser  of  the  easement  by  the 
public  for  more  than  twenty  years,  are  a 
sufficient  answer  to  the  claim  now  made  by 
the  city.  It  Is  said  In  3  Kent  (11th  Ed.)  marg. 
p.  448,  that  mere  nonuser  for  20  years  af- 
fords a  presumption  of  extinguishment 
though  not  a  very  strong  one.  In  a  case  un- 
aided by  circumstances;  but  If  there  has 
been,  in  the  meantime,  some  act  done  by  the 
owner  of  the  land  charged  with  the  ease- 
ment Inconsistent  with,  or  adverse  to,  the 
right  an  extinguishment  will  be  presumed." 
To  the  same  purpose,  see,  also,  Beardslee  v. 
French,  7  Conn.  125;  Holt  v.  Sargent  15 
Gray,  97;  Amsbey  v.  Hinds,  46  Barb.  622; 
Hamilton  v.  SUte,  106  Ind.  861,  7  N.  B.  9; 
Slmplot  V.  City  of  Dubuque,  ^  Iowa,  636; 
State  V.  Culver,  65  Mo.  607;  Bank  t.  Stock- 
well,  supra. 

It  would  seem  that  by  reason  of  the 'con- 
struction of  the  Ice  house,  which  was  about 
the  year  1882,  and  which  has  probably  been 
maintained  in  the  same  position  ever  since. 
the  thread  of  travel  was  diverted  from  the  old 
highway  before  reaching  the  building  from 
the  east  and,  after  passing  close  by  on  the 
south.  It  again  approaches  the  old  way,  and 
comes  Into  It  a  few  rods  west;  that  this 
obstruction  had  existed,  and  this  new  way 
had  been  used,  for  more  than  10  years,  and 
at  the  same  time  and  during  all  the  while 
there  has  been  a  complete  nonuser  of  the  old 
way  between  the  points  of  divergence.  Now, 
if  tbese  are  facts  established  by  the  proof, 
the  Jury  would  be  warranted  in  finding  that 
there  was  br  had  been  an  abandonment  of 
the  old  way  by  nonuser,  and  an  acquirement 
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of  a  new  way,  wblcb  shonld  be  measured, 
as  re8i>ect8  Its  wldtb,  by  tbe  rules  Herein 
previously  ascertained.  If,  tlierefore,  the 
construction  of  tlie  oil  tank  was  without  the 
exterior  limits  of  the  uewly-acquircd  high- 
way, then  the  defendant  was  not  liable,  and 
no  recovery  of  damages  could  be  had.  The 
instructions  of  the  court  below,  as  we  un- 
derstand them,  do  not  proceed  under  this 
view  of  the  law,  but,  rather,  upon  the  idea 
that  the  adverse  occupancy  extends  no  fur- 
ther than  the  space  covered  by  the  Ice  house, 
and  that  the  construction  of  the  tanic  within 
the  limits  of  the  old  way,  although  not  with- 
in these  of  the  new,  would  constitute  an  ob- 
struction for  which  It  would  be  liable  if 
injury  ensued  on  account  of  it  These  consid- 
erations render  it  necessary  that  the  Judg- 
naent  of  the  court  below  should  be  reversed, 
and  a  new  trial  ordered. 


<ez  Kan.  363) 

PEUKER  V.  CANTER  et  aL 
<Sapreme  Court  of  Kansas.    Jan.  5,  1901.) 

NAVIQABLE  WATERS— MEANDERED  LINES- 
ALLUVION. 
1.  Plaintiff  is  the  owner  of  a  40-acre  tract  of 
land,  which  at  the  time  of  the  government  sur- 
vey in  1855,  and  presumably  -when  the  patent 
was  issued,  was  separated  from  the  Missouri 
river  on  the  west  by  two  fractional  40-acre 
tracts  belonging  to  defendant.  By  the  erosion 
of  the  water  a  part  of  defendant's  land  was 
washed  away  until  the  river  reached  the  plain- 
tififB  said  tract,  and,  by  eating  away  a  part  of 
it,  left  the  latter  a  shore  line  of  about  700  feet. 
The  river  then  receded,  forming  alluvion  from 


the  line  of  contact  with  plaintiff's  land  west- 
ward within  the  original  surveyed  lines  of  the 
defendant,  and  past  the  same  to  the  river. 
This  alluvion  also  attached  itself  to  what  was 
left  of  defendant's  land.  Held,  that  plaintiff 
was  not  only  entitled  to  such  alluvion  as  form- 
ed within  his  original  lines,  but  also  to  an  eq- 
uitable proportion  of  that  formed  within  the 
origin.  I  surveyed  lines  of  defendant's  land,  and 
beyond  to  the  river  bank. 

2.  Meandered  lines  along  the  shore  of  a  navi- 
gable river  represent  the  border  line  of  the 
stream,  and  show  that  the  water  course,  and 
not  the  meander  line  as  actually  run  on  the 
land,  is  the  boundary. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Doniphan  coun- 
ty;  W.  I.  Stuart,  Judge. 

Action  by  Charles  Penker  against  William 
J.  Canter  and  another.  Judgment  for  defend- 
ants, and  plaintifC  brings  error.    Reversed. 

This  was  an  action  in  ejectment  brought 
by  Charles  Peuker  to  recover  from  William 
and  Ella  Canter  the  possession  of  certain  al- 
luvial lands  formed  by  the  Missouri  river,  in 
the  process  of  accretion,  In  front  of  a  40-acre 
tract  owned  by  him.  Tlie  tract  in  contro- 
versy contains  about  124  acres.  The  plain- 
tiff's land,  to  which  he  claims  the  alluvion 
belongs,  is  described  as  the  N.  W.  %  of  the 
N.  E.  ^  of  section  SO,  town  4,  in  range  22, 
in  Doniphan  .  county.  He  has  owned  and 
been  in  possession  of  the  same  for  more  than 
30  years.  The  following  map  was  received 
in  evidence  by  the  court  below  as  a  truthful 
representation  of  the  plalntllTs  40  acres,  the 
alluvial  lands,  the  old  and  the  present  river 
bed,  and  the  government  survey  in  18K>: 


(9M.'/if8a^Zn-2l 


fSWK 
GfoHae 


WACvrren 

e^ST  '03  A- 

a.w.>v 


f  "jpET.  Carj 


S,>^.f^SK.ZO-¥-il 


Digitized  by 


Google 


618 


63  PACIFIC  REPORTEE. 


(Kan. 


The  evidence  on  the  part  of  both  plaintiff 
and  defendants  below  showed  that  the  allu- 
Tlon  in  dispute  was  formed  by  gradual  and 
imperceptible  additions  to  the  plaintiff's  land 
(the  40  acres  alwve  described)  by  the  action 
of  the  waters  of  the  Missouri  river.  It  was 
called  and  luiown  at  the  trial  as  the  "Mc- 
Lcllan  Land."  It  was  admitted  that  the  de- 
fendants below  were  the  owners  of  lots  1  and 
2  In  section  30,  township  4,  range  22.  It  ap- 
peared from  the  evidence  that  prior  to  1876 
the  river  receded  from  the  N.  W.  %  of  the 
N.  E.  %  of  section  30,  owned  by  plaintiff, 
Peuker,  and  also  from  lots  1  and  2  In  the 
same  section,  owned  by  the  defendants,  and 
had  made  a  large  tract  of  land  west  of  and 
adjacent  to  said  lots  prior  to  that  time.  The 
defendants  offered  in  evidence  a  certified 
copy  of  a  map  showing  the  government  sur- 
vey in  1855.    It  Is  as  follows: 


The  Jury  returned  a  verdict  for  plaintiff 
below,  and  made  findings  in  answer  to  par- 
ticular questions  of  fact.  Those  necessary  to 
be  considered  are  as  follows:  "(1)  Did  the 
original  government  survey  along  the  bank  of 
the  Missouri  river  west  of  the  land  known 
as  the  'McLellan  Land,'  to  wit,  the  nortli- 
west  quarter  of  the  northeast  quarter  of  sec- 
tion thirty.  In  township  four,  range  twenty- 
two.  In  Doniphan  county,  Kansas,  cross  said 
described  McLellan  land?  A.  No.  (2)  Did 
the  waters  of  the  Missouri  river  wash  away 
any  part  of  the  said  McLellan  land?  A. 
Yes."  "(4)  If  the  last  question  Is  answered 
in  the  affirmative,  then  did  the  Missouri  riv- 
er wash  across  any  of  the  land  known  as 
the  'McLellan  Land,'  to  wit,  the  southwest 
comer,  washing  away  ten  chains  and  forty- 
eight  links  out  of  the  west  line  of  said  forty- 
acre   tract?     A.  Yes.     (5)  Did   the   Peuker 
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land,  known  as  the  *McIiellan  land,'  at  one 
time,  and  after  the  meander  line  of  the  Mis- 
souri rlTer  was  washed  away,  have  a  river 
front  of  ten  chains  and  forty-eight  links?  A. 
Yes."  "(7)  Is  the  present  river  bank  in 
front  of  the  Mcliellan  land  one  hundred  and 
lifty-tbree  chains  and  eighty-eight  links?  A. 
ies."  "(IC)  State  the  time  since  which  Can- 
ter has  had  the  contlnuoas  possession  of  the 
accretions  immediately  in  front  of  the  Peu- 
ker  land.  A.  In  18S5.  (17)  Did  Canter  tell 
E.  A.  Miller,  in  substance,  that  he  and  Saun- 
ders did  not  own  all  the  land  they  had  In- 
closed by  their  fence  on  the  bar,— that  others 
owned  land  in  there,  as  well  as  they?  A. 
Yes."  "(1)  Did  the  northwest  quarter  of  the 
northeast  quarter  of  section  30,  township  4, 
range  22,  in  Doniphan  county,  Kansas,  at  the 
time  of  the  United  States  government  survey, 
border  on  the  Missouri  river?  A.  No.  (2) 
Did  lot  1  and  lot  2  in  section  30,  township  4, 
range  22,  In  said  county,  lie  between  said 
tract  mentioned  in  question  1  and  the  Mls- 
sonri  river  at  the  time  of  the  government 
survey?  A.  Yes.  (3)  Did  the  Missouri  riv- 
er, after  tht  government  survey,  wash  away 
a  part  of  said  lot  l,and  lot  2  in  said  section  30, 
township  4,  range  22,  in  said  Doniphan  coun- 
ty? A.  Yes.  (4)  After  the  survey  by  the 
government  of  the  United  States  of  the  said 
lands,  did  the  Missouri  river  wash  away  a 
part  of  the  northwest  quarter  of  the  north- 
east quarter  of  section  30,  township  4,  range 
22,  in  Doniphan  county,  Kansas?  A.  Yes." 
"(7)  Did  the  Missouri  river  at  any  time  wash 
away  all  of  lot  1  in  said  section  30?  A.  Xo. 
(8)  Did  the  Missouri  river  at  any  time  wash 
away  all  of  lot  2  In  section  30?  A.  Xo." 
The  court,  notwithstanding  the  verdict,  ren- 
dered Judgment  in  favor  of  the  defendants 
below.    This  action  is  assigned  as  error. 

W.  D.  Webb  and  Aicid  Bowers,  for  plain- 
tiff in  error.  A.  I*  Perry  and  Albert  Perry, 
for  defendants  in  error. 

SMITH,  J.  (after  stating  the  facts).  The 
40-acre  tract  of  land  owned  by  the  plaintiff 
in  error  at  the  commencement  of  this  action 
did  not  border  on  the  river  at  the  time  of  the 
government  survey  in  1855,  but  was  distant 
therefrom  the  width  of  lot  1,  now  owned  by 
Canter,  on  the  west.  Lot  2,  now  owned  by 
defendants  In  error,  then  bounded  the  Peu- 
ker  tract  on  the  south,  and  extended  west- 
ward to  the  river  bank.  These  facts  having 
been  found  by  the  Jury,  we  must  preurime 
that  when  the  land  was  patented  by  the  gov- 
ernment the  boundaries  were  the  same  as 
described  in  the  survey.  1  Greenl.  Ev.  §  41. 
This  state  of  facts  presents  for  consideration 
the  question  whether  the  plaintiff 'In  error, 
having  originally  no  riparian  rights,  after 
the  water  had  washed  away  a  part  of  the 
land  which  separated  him  from  the  river, 
and  also  a  part  of  his  own,  and  then  by  ac- 
cretion restored  bis  original  boundary  lines, 
together  with  those  of  the  defendants  in  er- 


ror, can  claim  title  to  any  part  of  the  allu- 
vion so  formed  within  Canter's  original 
lines,  and  beyond.  Lots  1  and  2,  as  describ- 
ed in  the  original  survey,  were  at  that  time 
fractional  40-acre  tracts  bordering  on  the 
river.  Their  shore  line  was  meandered.  The 
river,  not  the  meandered  line,  was  the  west- 
ern boundary.  Meandered  lines  are  not 
boundary  lines.  Gould,  Waters  (3d  Ed.)  {  76; 
Kraut  V.  Crawford,  18  Iowa,  549;  Railroad 
Co.  V.  Schurmelr,  7  Wall.  272,  19  L.  Ed.  74. 
In  the  last  case  it  is  said:  "In  preparing  the 
official  plat  from  the  field  notes,  the  mean- 
der line  Is  represented  as  the  border  line  of 
the  stream,  and  shows,  to  a  demonstration, 
that  the  water  course,  and  not  the  meander 
line  as  actually  run  on  the  land,  is  the 
boundary."  Page  287,  7  Wall.,  and  page  78, 
19  L.  Ed.  According  to  this  established  rule, 
when  the  western  limits  of  lots  1  and  2  mov- 
ed eastward  as  the  river  encroached  upon 
them,  ownership  followed  the  shore  line.  Fi- 
nally, by  continued  erosion,  the  40-acre  tract 
of  plaintiff  in  error  was  reached.  The  latter 
then  had  a  river  front  of  nearly  700  feet  on 
a  navigable  stream,  and  acquired  riparian 
rights.  In  Gifford  v.  Lord  Yarborough  (in 
the  house  of  lords)  5  Blng.  1G3  (a  decision 
cited  by  the  supreme  court  of  the  United 
States  in  Jefferis  v;  Land  Co.,  134  U.  S.  178, 
10  Sup.  Ct.  518.  33  L.  Ed.  87),  it  was  decid- 
ed, in  effect,  that  in  cases  of  alternate  accre- 
tion and  decretion  the  riparian  proprietors 
had  movable  freeholds;  that  is,  moving  Into 
the  river  with  the  soil  as  it  was  impercepti- 
bly formed,  and  then  again  receding  when 
by  attrition  it  was  worn  away.  In  the  case 
of  Steele  v.  Sanchez,  72  Iowa,  65,  33  N.  W. 
366.  2  Am.  St.  Kep.  233,  it  appeared  that 
the  defendant  was  the  owner  of  one  acre 
of  land  lying  on  the  Des  Moines  river.  He 
became  such  owner  In  1875.  After  this  the 
water  washed  away  some  20  feet  of  the  bank 
of  the  river  so  that  the  bed  of  the  stream 
was  changed  to  that  extent,  and  that  part 
of  the  land  originally  purchased  was  covered 
with  the  current  of  the  stream.  In  front  of 
this  land,  and  in  the  bed  of  the  river  below 
ordinary  high-water  mark,  but  within  the 
meander  line  of  the  original  survey  of  the 
lot  of  which  the  land  was  a  part,  there  was  a 
ledge  of  stone  which  could  be  quarried  by 
the  building  of  dams  to  change  the  current 
of  the  stream  and  keep  the  water  out  The 
plaintiff  quarried  stone  In  the  river  at  the 
place  above  described,  under  contract  with 
the  defendant,  by  which  he  was  to  pay  a  cer- 
tain price  per  perch,  and  payment  was  to  be 
made  by  delivering  stone  to  the  defendant  at 
one  dollar  per  perch.  He  delivere<l  the  stone 
for  which  the  action  was  brought,  and  de- 
manded payment  therefor  on  the  ground  that 
the  defendant  was  not  the  owner  of  the  quar- 
ry, because  It  was  In  the  bed  of  the  river, 
below  original  high-water  mark.  The  trial 
court  instructed  the  jury  that,  if  the  stone 
quarry  was  within  the  original  survey  line. 
It  was  the  property  of  the  defendant,  al- 
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though  the  channel  of  the  stream  bad  chan- 
ged 80  that  the  quarry  vraa  below  the  ordi- 
nary high-water  line,— in  other  words,  that 
the  original  meandered  line  of  the  stream  re- 
mained as  the  boundary  of  defendant's  land. 
This  instruction  was  held  to  be  erroneous. 
It  was  said:  "When  the  original  government 
surveys  were  made,  the  Des  Moines  river 
was  'meandered';  that  is,  the  banlis  of  the 
river  were  surveyed,  and  the  lines  thereof 
indicated  by  corners  and  distances.  The 
river  being  then  a  navigable  stream,  the 
then  owner  of  the  lot  now  owned  by  the 
plaintiff  had  no  title  beyond  ordinary  high- 
water  marlc.  The  title  to  the  whole  bed  of 
the  river  was  in  the  public.  •  •  •'  When, 
by  the  action  of  the  water,  the  river  bed  was 
changed,  the  line  of  ordinary  high-water 
marlc  was  changed,  and  the  defendant's 
ownership,  or  the  line  of  his  land,  changed 
with  it.  The  bank  of  a  stream  Is  what  re- 
tains the  water  in  its  channel,  and;  if  chan- 
ged either  by  natural  or  artificial  means,  the 
river  banlc  becomes  the  line."  Pages  67,  CS, 
72  Iowa,  pages  367,  368,  33  N.  W.,  and  pages 
234,  235,  Am.  St.  K^p.  The  riparian  owner 
In  tills  state  owns  only  to  the  hank,  and  not 
to  the  center  of  a  navigable  stream.  Wood 
V.  Fowler,  20  Kan.  682;  Perkins  v.  Adams. 
132  Mo.  131,  33  S.  W.  778.  In  Welles  v.  Bai- 
ley, 55  Conn.  292,  10  Ati.  565,— a  well-consid- 
ered ease,  in  which  elaborate  briefs  were 
presentSd,— the  court,  at  page  316,  55  Conn., 
and  page  566,  10  Atl.,  says:  "If  a  particular 
tract  was  entirely  cut  off  from  a  river  by  an 
intervening  tract,  and  that  intervening  tract 
should  be  gradually  washed  away  until  the 
remoter  tract  was  reached  by  the  river,  the 
latter  tract  would  become  riparian  as  much 
as  if  It  had  been  originally  such.  This  fol- 
lows necessarily  from  the  ordinary  applica- 
tion of  the  principle.  AU  original  lines  sub- 
merged by  the  river  have  ceased  to  exist 
The  river  is  Itself  a  natural  boundary,  and 
every  changing  condition  of  the  river  in  re- 
lation to  adjoining  lands  Is  treated  as  a  nat- 
ural relation,  and  is  not  affected  in  any  man- 
ner by  the  relations  of  the  river  and  the  land 
at  any  former  period.  If,  after  washing 
away  the  intervening  lot  It  should  encroach 
upon  the  remoter  lot,  and  should  then  begin 
to  change  its  movement  In  the  other  direc- 
tion, gradually  restoring  what  it  had  taken 
from  the  remoter  lot  and  finally  all  that  It 
had  talien  from  the  intervening  lot  the 
whole,  by  the  law  of  accretion,  would  belong 
to  the  remoter,  but  now  proximate,  lot  Hav- 
ing become  riparian,  it  has  all  riparian 
rights.  This  general  principle  Is  recognized 
by  all  the  text  writers  and  by  numerous  de- 
cisions of  the  English  and  American  courts. 
The  river  boundary  is  treated  In  all  cases  as 
a  natural  boundary,  and  the  rights  of  the 
parties  as  changing  with  the  change  of  its 
bed."  This  doctrine  was  approved  in  the 
case  of  Naylor  v.  Cox,  114  Mo.  ^2,  21  S.  W. 
580;  Wallace  v.  Driver,  61  Arlc.  429.  33  S.  W. 
041,  31  U  B.  A.  817;  Cox  t.  Arnold,  129  Mo. 


337.  31  S.  W.  692.  In  the  last-cited  case  the 
third  paragraph  of  the  syllabus  reads:  "A 
part  of  a  fractional  quarter  section  belonging 
to  plaintiff  and  bordering  on  the  Missouri 
river  was  washed  away  by  the  current  and 
a  'towhead'  formed  in  the  river  between 
plaintiff's  land  and  an  island  opposite  there- 
to, and  land  gradually  accrued  to  the  tow- 
head,  and  extended  toward  plalntllTs  quar- 
ter section,  and  within  the  limits  of  the  orig- 
inal government  survey  thereof.  Held  that 
as  the  land  sued  for  was  not  an  accretion  to 
plaintiff's  land,  be  had  no  title  to  it.  not- 
withstanding it  was  within  the  boundaries 
of  the  original  government  survey  of  said 
quarter  section."  In  Association  v.  Shrlvw 
(N.  J.  Err.  &  App.)  46  Atl.  690,  the  doctrine 
laid  down  in  Welles  v.  Bailey  is  held,  by  a  di- 
vided court  to  be  unsound.  The  Minnesota 
decision  (Gilbert  v.  Eldridge.  49  N.  W.  679, 13 
L.  B.  A.  411)  commented  on  to  sustain  the 
law  of  the  case  was.  however,  controlled  by 
the  conditions  under  which  the  respective 
parties  took  title  to  the  land. 

The  right  to  alluvion  is  founded  on  the 
principle  of  compensation;  that  the  owner 
of  land  subject  to  erosion  is  entitled  to  in- 
demnity for  the  loss  of  that  taken  away  by 
gaining  the  ttenefit  of  soil  added  to  his  bound- 
ary by  the  process  of  accretion.  Blackstone 
says  (2  Bl.  Comm.  262):  "And  as  to  lands 
gained  from  the  sea,  either  by  alluvl<»i.  by 
the  washing  up  of  sand  and  earth,  so  as  in 
i  time  to  make  terra  firma.  or  by  dereliction, 
as  when  the  sea  shrinks  back  below  the 
usual  water  mark,  in  these  cases  the  law  is 
held  to  be  that  If  this  gain  be  by  little  and 
little,  by  small  and  imperceptible  degrees,  it 
shall  go  to  the  owner  of  the  land  adjoining. 
For  'de  minimis  non  curat  lex';  and,  besides, 
these  owners  being  often  losers  by  the  break- 
ing in  of  the  sea,  or  at  charges  to  keep  it 
out,  this  possible  gain  is  therefore  a  recipro- 
cal consideration  for  such  possible  charge  or 
loss."  In  the  present  case  Peuker,  whose 
land  at  the  time  of  the  survey  was  remote 
from  the  river,  suffered  loss  by  erosion 
equally  with  Canter,  the  owner  of  the  ad- 
Joining  lots.  The  application  of  the  rule 
stated  would  not  deny  to  such  originally  re- 
mote proprietor  the  ownership  of  such  accre- 
ted land  in  front  of  his  shore  line,  although 
it  may  be  found  witiiin  the  original  bound- 
aries of  lots  1  and  2.  When  the  waters 
washed  the  land  of  plaintiff  In  error,  after 
eating  away  portions  of  lots  1  and  2,  Canter. 
the  owner  of  said  lots,  had  the  right  of  navi- 
gation and  fishery,  in  common  with  the  pub- 
lic, in  the  stream  which  displaced  the  land 
within  his  original  boundaries,  but  he  had  no 
ownership  In  the  bed  of  the  river.  Railway 
Co.  V.  Ramsey,  63  Ark.  314.  13  a  W.  931.  8 
L.  B.  A.  559.  He  could  not  prevent  othen 
from  enjoying  the  same  rights  therein  which 
the  law  accorded  to  him.  It  is  held  in  Eng- 
land that  if  the  sea.  by  gradual  and  imper- 
ceptible progress,  encroach  upon  the  land  of 
a  subject,  the  land  thereby  covered  with  wv 
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ter  belongs  to  the  crown.  In  re  Hull  &  Selby 
Railway,  5  Meea.  &  W.  327.  By  the  Ameri- 
can Revolution  the  people  of  feach  state  ac- 
quired the  absolute  right  to  all  their  navi- 
gable  waters  and  the  soil  under  them.  Mar- 
tin V.  Waddell,  16  Pet.  367,  10  L.  Ed.  997.  In 
Wood  V.  Fowler,  supra,  Mr.  Justice  Brewer, 
in  speaking  of  the  Kansas  river,  which  was 
held  to  be  a  navigable  stream,  said:  "The  ti- 
tle to  the  soil  being  in  the  state,  and  the 
stream  being  a  public  highway,  obviously 
the  ownership  of  the  ice  would  rest  in  the 
general  public,  or  in  the  state  as  the  repre- 
sentative of  that  public.  The  riparian  pro- 
prietor would  have  no  more  title  to  the  ice 
than  he  would  to  the  fish."  Page  600. 
When  the  river  encroached  on  the  Peuker 
land,  carrying  away  parts  of  Canter's  frac- 
tional tracts,  the  title  of  the  latter  to  the 
submerged  lands  was  gone.  So  was  the  title 
of  Peuker  In  that  part  of  his  40  acres  which 
the  current  had  eaten  away,  and  which  was 
submerged,  by  the  waters.  When  the  allu- 
vion began  to  form,  it  had  a  line  of  contact 
of  about  700  feet  on  the  land  ot  plaintiff  In 
error,  and  also  attached  itself  to  the  irregular 
shore  line  of  what  was  left  of  lots  1  and  2. 
The  plaintiff  in  error  is  not  entitled  to  all  the 
made  land,  but  only  to  an  equitable  propor- 
tion of  it.  There  are  not  facts  sufficient  pre- 
sented by  the  record  for  the  establishing  of 
a  rule  which  will  determine  to  just  what  pro- 
portion of  the  alluvion  the  parties  are  enti- 
tled. This  should  be  settled  by  the  court  be- 
low on  equitable  grounds.  Gould,  Waters 
(3d  Qd.)  if  162-165;  Johnston  v.  Jones,  1 
Black,  209,  17  L.  Ed.  117.  The  Judgment  of 
the  crfurt  below  will  be  reversed,  and  a  new 
trial  granted.    All  the  justices  concurring. 


(UO  Cal.  et» 

NAPHTALT  et  al.  v.  ROVEGNO  et  al. 
(S.  P.  1,654.) 
(Supreme  Court  of  Oallfomia.    Jan.  14,  1901.) 
In  bank.    On  rehearing.    Affirmed. 
For  opinion  in  department,  see  63  Fac.  66. 

PBH  CURIAM.    Rehearing  denied. 

BEATTY,  0.  J.  I  dissent  from  the  order 
denying  a  rehearing.  The  appellants  claimed 
that  the  issues  raised  by  their  answer  were 
properly  triable  by  jury.  When  the  cause 
was  first  entered  upon  the  trial  calendar  of 
the  superior  court,  there  was  a  controversy 
between  plaintiffs  and  defendants  as  to 
whether  it  was  a  court  or  jury  case;  and 
that  court,  holding  with  the  plaintiffs,  mark- 
ed it  as  a  court  case.  In  that  condition  it 
remained  on  the  calendar  until,  previous 
cases  being  disposed  of,  it  was  called  for 
trial.  The  appellants  did  not  then  ask  for 
a  continuance,  but  they  renewed  their  de- 
mand for  a  jury  trial,  supporting  their  de- 
mand by  an  argument  in  which  they  at- 
tempted to  show  that  the  nature  of  the  issues 
to  be  tried  entitled  them  to  a  Jury.    Noth- 


ing was  said  about  the  deposit  of  a  Jury  fee, 
and  it  is  perfectly  manifest  from  the  record 
that  the  rule  of  the  superior  court  in  respect 
to  that  matter  was  never  considered  as  hav- 
ing any  bearing  upon  the  point  to  be  decided. 
The  ruling  of  the  court  denying  a  Jury  trial 
was  based  simply  and  solely  upon  the  ground 
that  the  defendants  were  not  entitled  to  a 
Jury,  aJid,  this  ruling  being  made,  it  would 
have  been  a  perfectly  vain  and  useless  act 
to  deposit  or  tender  the  jury  fee.  The  rule 
merely  requires  the  Jury  fee  to  be  deposited 
by  the  party  demanding  a  jury  before  the 
commencement  of  the  trial,  and,  if  a  Jury 
trial'ls  denied  in  advance,  the  rule  can  have 
no  operation.  Besides,  the  party  making 
the  demand  has  all  the  time  before  the  com- 
mencement of  the  trial  to  make  his  deposit 
Here,  when  the  demand  was  made,  tliere  was 
no  jury  In  attendance,  and  the  trial  by  the 
court,  to  which  the  defendants  were  forced, 
began  and  ended  before  it  was  possible  for 
a  Jury  trial  to  have  commenced.  For  these 
reasons  I  think  the  failure  of  defendants  to 
deposit  or  offer  the  Jury  fee  Is  no  answer  to 
their  position.  It  Is  quite  as  clear  that  they 
did  not  waive  their  right  to  a  Jury  by  any  of 
the  proceedings  referred  to  in  the  department 
opinion.  There  can  be  no  waiver  of  a  jury 
except  in  one  of  the  three  modes  enumerated 
in  section  631  of  the  Code  of  Civil  Procedure. 
Swasey  v.  Adair,  88  Cal.  183.  25  Pac.  1119; 
Biggs  V.  Lloyd,  70  Cal.  449,  11  Pac.  831.  If 
these  conclusions  are  correct,  the  appeal  has 
been  disposed  of  by  an  erroneous  decision 
of  the  only  point  considered  in  the  opinion 
of  the  department,  and  the  serious  and  im- 
portant question  in  the  case— the  question 
decided  In  the  superior  court,  and  the  ques- 
tion most  elaborately  argued  by  counsel  here 
— is  left  untouched.  I  think  it  called  for  a 
decision,  and  that  the  appeal  should  not 
have  been  disposed  of  without  a  decision. 


(ISO  Cal.  631) 

SAN   MATEX)   COUNTY   t.   COBURN. 
(S.  F.  1,450.) 
(Supreme  Court  of  California.    Jan.  12,  1901.) 
In  bank.    Rehearing  denied. 
For  opinion  in  department,  see  63  Pac.  78. 

PER  CURIAM.    Rehearing  denied. 

BEATTY,  a  J.  I  dissent  from  the  order 
denying  a  rehearing.  A  county,  within  the 
meaning  of  section  14  of  article  1  of  the  con- 
stitution, is  either  a  municipal  corporation, 
or  it  is  not  a  corporation  at  all;  and  in  either 
case  it  is  entitled,  In  condemning  a  right  of 
way,  to  set  off  benefits  against  damages. 
Moran  v.  Ross,  79  C!al.  159,  21  Pac.  547; 
Moran  v.  Ross,  79  Cal.  549,  21  Pac.  958.  In 
my  opinion,  a  county  Is  a  municipal  corpora- 
tion, within  the  meaning  of  this  clause  of  the 
constitution;  and  the  decision  in  People  v. 
McFadden,  81  Cal.  489,  22  Fac.  861,  that  it  is 
not   a    municipal    corporation,    within    the 
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meanlnK  of  another  proTlBion  (I-  *■  the  prohi- 
bition of  the  creation  of  mnniclpal  corpora- 
tions by  special  laws),  is  not  inconsistent 
with  this  view.  The  term  "municipal  corpo- 
ration" has  a  broad  sense  and  a  restricted 
sense,  and  it  Is  used  In  these  dUTerent  senses 
In  the  two  clauses  of  the  constitution.  In 
one  it  comprehends  counties,  and  In  the  otb- 
er  it  does  not 


<131  Cal.  132) 

McCLAIN  T.  HTJTTON  et  aL    (Sac.  712.) 

OOXTINENTAL  BLDG.  ASS'N  t.  SAME. 
iSapreme  Court  of  Oailfomia.    Jan.  11,  1901.) 

In  bank.  On  motion  to  modify  Judgment 
Oranted. 

For  former  (pinions,  see  61  Pac.  273,  and 
63  Pac.  182. 

PER  CURIAM.  In  the  Judgment  of  the 
court  in  bank  in  this  case  it  was  directed 
that  the  costs  should  be  allotted  one-half  to 
the  appeals  of  Mrs.  Button,  and  one-half  to 
those  of  the  Continental  Building  &  Loan 
Association,— the  former  to  be  paid  by  the  re- 
spondents, including  the  appellant  Chandler, 
in  amounts  proportionate-  to  their  respect! re 
claims;  the  latter  by  the  respondents,  ex- 
cluding the  appellant  Chandler,  in  the  same 
proportions.  L.  H.  Holt  should  also  have 
been  excluded  with  Chandler.  The  Judg- 
ment is  therefore  modified  in  this  respect 
and  Mrs.  Button  will  be  allowed  to  recover 
the  costs  allotted  to  her,  in  the  proportions 
stated,  against  the  respondent  cross  com- 
plainants named  in  her  notice  of  appeal;  and 
the  Continental  Building  &  Loan  Association, 
the  costs  allotted  to  it  against  the  respond- 
ent cross  complainants  named  in  its  notices 
of  appeal,  with  the  exception  of  the  cross 
complainants  Chandler  and  Holt  as  to  whom 
Its  appeal  has,  in  effect  failed. 


(131  Cal.  36») 

LAVENSON  V.  WISE.     (S.  P.  1,451.) 

(Supreme  Court  of  California.    Jan.  14,  1901.) 

CONTRACTS— EKEX3UTION  —  SIGNING  —  ATTOR- 
NEY AND  CLIENT— FEES— QOAN- 
TUM    MERUIT. 

1.  A  writing  signed  by  an  attorney,  reciting 
the  receipt  by  him  of  a  certain  note  from  de- 
fendant for  collection  on  contingent  fee,  was 
binding  on  the  attorney,  though  not  signed  by 
defendant 

2.  Where  an  attorney  received  a  note  for  col- 
lection on  contingent  fee  and  assurance  that 
there  was  no  defense,  bat  on  the  obligors  set- 
ting np  fraud,  the  attorney  went  to  trial  with- 
out further  agreement  and  afterwards  pre- 
pared a  transcript  for  appeal,  he  could  not  re- 
cover on  a  quantum  meruit  for  his  services; 
the  trial  not  having  occurred  until  long  after 
the  answer  was  filed,  and  the  attorney  having 
t«d  knowledge  of  the  defense  and  the  amount 
ot  work  involved. 

(Commissioners'  decision.  Department  2. 
Appeal  from  superior  court  city  and  county 
of  San  Francisco;  J.  C.  B.  Heblwrd,  Judge. 

Action  by  J.  H.  Lavenson  against  J.  H. 
Wls&    From  a  Judgment  for  plaluUS,  and 


from  an  order  denyinf  >  new  trial,  defend- 
ant appeals.    Reversed. 

D.  B.  Whittemore,  for  appellant  Joseph 
Rothchild,  for  respondent 

CHIPMAN.  a  Action  for  services  as  at- 
torney at  law  rendered  defendant  by  Joeepli 
Rothchild,  Esq.,  plaintiff's  assignor.  Defend- 
ant denied  the  all&ged  indebtedness,  and,  aa 
a  separate  answer,  alleged  that  the  firm  of 
Christy  &  Wise,  composed  of  John  H.  Wise 
(defendant)  and  Harry  EI  Wise,  was  the  own- 
er of  a  promissoiy  note  for  $9,760,  made  by 
one  James  Murphy  and  one  B.  Bmalley;  that 
said  Rothchild  represented  to  said  firm  that 
he  could  collect  the  money  due  on  said  note, 
whereupon  It  was  agreed  between  Rothchild 
and  Christy  A  Wise  that  said  firm  should 
pay  said  Rothchild  $50,  which  was  then  paid, 
and  "should,  when  the  money  due  on  said 
note  was  collected,  and  only  out  of  the  pro- 
ceeds of  the  collection  of  said  note,  and  not 
otherwise,  further  pay  said  Rothchild  the 
sum  of  $500,  as  fee  in  and  for  the  collection 
of  the,  money  due  on  said  note,  by  suit  or 
otherwise";  that  Rothchild  commenced  suit 
on  said  note,'  but  failed  to  collect  the  same, 
or  any  part  thereof,  and  has  abandoned  all 
attempt  to  collect  the  said  note;  that  said 
unsuccessful  attempt  to  collect  said  note  was 
the  only  service  perfwmed  by  said  Rothchild 
for  said  firm  <v  for  defendant  The  cause 
was  tried  by  a  Jury,  and  plaintiff  had  a  ver- 
dict for  $1,000.  The  appeal  is  from  the 
Judgment  and  from  the  order  denying  motion 
for  new  trial. 

The  evidence  of  plaintiff  tended  to  show 
that  plaintiff's  assignor  performed  services  In 
relation  to  the  collection  of  the  note  referred 
to  in  the  answer  which  were  of  the  value  of 
$1,000;  also  services  in  relation  to  an  account- 
ing between  Wise  and  Murphy  and  Smalley, 
or  the  "Yellowstone  Saloon,"  as  the  place  is 
called,  the  sale  of  one-half  interest  in  which 
was  the  consideration  for  the  note;  also  serv- 
ices in  relation  to  the  sale  of  certain  goods  by 
Wise  to  Wise  and  Murphy.  Some  evidence 
was  given  as  to  the  amount  of  work  done  by 
Rothchild  In  relation  to  the  accounting,  and 
in  the  matter  of  the  sale  of  goods  by  Wise  to 
Murphy  and  Smalley.  Mr.  Rothchild  testlfled 
that  his  services  in  each  of  the  two  latter 
matters  were  reasonably  worth  $250,  and  this 
is  undisputed  by  the  evidence,  as  is  also  his 
estimate  of  the  value  of  his  services,  to  wit 
$1,000,  for  bringing  the  suit  on  the  note.  The 
principal  question  in  controversy  arises  In 
regard  to  the  agreement  to  collect  the  note. 
The  testimony  tended  to  show  that  when  he 
undertook  the  business  it  was  with  the  un- 
derstanding that  it  was  an  ordinary  case  on 
promissory  note,  to  which  there  was  no  valid 
defense,  and  that  Mr.  Rothchild  was  em- 
ployed because  he  had  Information  about 
Murphy's  business  and  property,  from  which 
he  was  assured  he  could  collect  the  Jnd^nent 
when  obtained.    I  think  It  fklriy  inferabl*- 
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from  the  evidence  that,  when  the  agreement 
presently  to  be  stated  was  entered  Into, 
Rothchlld  understood  from  what  Wise  told 
him,  or  led  him  to  believe,  that  the  case 
would  not  be  litigated.  With  this  under- 
standing Rothchlld  signed  and  gave  to  Wise 
the  following  paper:  "San  Francisco,  Dec. 
&th,  1805.  Received  of  Mr.  John  H.  Wise 
a  note  for  nine  thousand  seven  hundred  and 
sixty   <?9,760.00)    dollars,    dated    April   15th, 

1895,  payable  six  months  after  date,  with  in- 
terest thereon  at  the  rate  of  8  per  cent  per 
annum.  Said  John  H.  Wise  to  pay  upon  de- 
mand the  sum  of  fifty  ($50.00)  dollars  for 
court  costs  and  the  sum  of  five  hundred 
<$500.00)  dollars  as  a  fee  upon  collection  of 
the  same.  [Signed]  Joseph  Rothchlld."  On 
December  14,  1805,  Mr.  Rothchlld  filed  a 
complaint  In  the  action  on  the  note  referred 
to  In  the  receipt,  and  on  January  11,  1896, 
the  defendants  In  that  action  filed  an  answer. 
The  note  was  payable  to  D.  H.  Whittemore, 
or  order,  Indorsed  to  Christy  &  Wise  by 
Whittemore,  and  by  them  Indorsed  to  John 
H.  Wise,  who  brought  the  action  and  is  de- 
fendant here.  The  answer  admitted  the  ex- 
ecution of  the  note,  but  alleged  that  it  was 
without  consideration,  and  that  Wise  took  It 
with  full  knowledge  of  that  fact;  that  the 
consideration  was  a  half  Interest  In  the  Yel- 
lowstone saloon.  Its  fixtures  and  stock  of  mer- 
chandise, which  Christy  &  Wise  had  agreed 
to  sell  and  transfer  to  Murphy  and  Smalley, 
the  makers  of  the  note;  that  Christy  &  Wise 
neglected  and  refused  to  make  the  transfer 
of  the  saloon,  and  on  November  8,'  1895,  Mur- 
phy and  Smalley  notified  Christy  &  Wise  that 
they  had  rescinded  said  contract  of  purchase, 
and  declined  to  pay  said  note;  that  It  was 
agreed  between  Christy  &  Wise  and  Murphy 
and  Smalley  that  the  note  was  to  be  paid 
from  the  Income  of  the  saloon,  and  not  oth- 
erwise, of  which  Christy  &  Wise  had  full 
knowledge;  that  John  H.  and  Harry  E.  Wise 
falsely  represented  to  the  makers  of  the  note 
at  the  time  of  said  purchase  that  the  dally 
receipts  of  the  saloon  were  $100  per  day, 
whereas  they  were  but  $35  per  day,  and  that 
one  McCallum,  who  they  represented  was  an 
experienced  saloon  keeper,  had  agreed  to  buy 
the  other  half  of  the  saloon,  and  could  bring  In 
much  business,  etc.,— all  of  which  was  alleged 
to  be  false.  Other  false  and  fraudulent  repre- 
sentations were  set  up  In  the  answer,  on  ac- 
count of  which,  and  the  failure  on  the  part 
of  Christy  &  Wise  to  keep  their  contract. 
Murphy  and  Smalley  had,  in  November,  1805, 
rescinded,  and  notified  Christy  &  Wise  that 
they  would  not  pay  said  note.  The  trial  of 
that   action  commenced    on    December  10, 

1896,  and  lasted  several  days,  and  on  Febru- 
ary 25,  1887,  the  court  made  its  findings  in 
favor  of  defendants  in  the  action,  and  judg- 
ment followed  for  defendants.  The  evidence 
Is  that  Wise  directed  Rothchlld  to  take  an 
appeal  to  the  supreme  court,  and  the  latter 
gave  the  usual  notice,  and  prepared  the  tran- 
4Bcript,  comprising  3i0  pages  of  typewritten 


matter.  Wise  paid  the  reporter  for  this  work. 
Plaintiff  testified:  "I  then  made  a  demand 
on  Mr.  Wise  for  five  hundred  dollars  In  that 
matter,  and  he  declined  to  pay  It,  and  I 
never  received  a  cent."  Rothchlld's  connec- 
tion vrith  the  case  then  ceased,  and  what  be- 
came of  the  appeal  is  no;t  disclosed. 

It  appears  without  conflict  that  upon  the 
filing  of  the  answer  to  the  suit  on  the  prom- 
issory note  Rothchlld  had  knowledge  of  the 
nature  of  the  defense  set  up.  An  assistant 
In  his  office  devoted  several  days  to  looking 
up  questions  of  law  likely  to  arise  under  the 
Issues  presented  by  the  answer.  The  case 
was  not  tried  for  nearly  a  year  after  issue 
of  fact  was  Joined.  There  is  no  question 
but  that  Rothchlld  knew,  or  had  reason  to 
know,  that  the  defense  set  up  to  the  note 
would  defeat  iiayment  If  it  prevailed,  and 
that,  in  any  event,  It  meant  litigation,  which 
he  had  not  contemplated  when  he  entered 
into  the  agreement  with  Wise.  He  testified: 
"I  had  a  conversation  with  Mr.  J.  H.  Wise 
about  it  [the  answer]  and  he  told  me  it  was 
not  true.  These  things  could  be  disproved; 
they  could  not  prove  it."  He  testified  that 
he  received  the  note  "on  the  terms  set  out 
in  the  receipt"  and  continued  in  the  case 
until  after  the  trial;  that  after  the  trial  "I 
asked  him  [^Vlse]  what  he  proposed  to  do 
about  it,  and  he  said  he  would  take  the 
case  to  the  supreme  court.  Q.  You  had  not 
said  a  word  about  changing  this  agreement? 
A.  Not  a  word  at  all.  Q.  After  you  had  re 
ceived  that  transcript,  and  put  him  to  that 
expense,  that  was  the  first  time  you  sug- 
gested that  you  would  not  go  on  with  the 
case?  A.  I  did  nothing  of  the  kind.  I  told 
him  to  pay  the  $500.  Q.  Was  that  the  first 
intimation  that  you  gave  that  you  were  not 
going  on?  A.  After  the  trial.  I  never  both- 
ered him  during  the  trial,  because  I  did  not 
have  time.  Q.  You  never  bothered  him  dur- 
ing the  year  1806?  A.  Not  at  all.  Q.  You 
never  bothered  him  for  a  month  after  the 
trial,  did  you?  A.  Oh,  I  do  not  know  the 
time.  Some  time  after  the  trial  I  asked 
him  for  $500,  and  he  declined  to  pay  it  Q. 
That  was  the  first  time  there  was  any 
change  in  the  terms  of  the  agreement?  A. 
I  do  not  know  what  you  mean  by  'change.' 
The  first  time  I  ever  asked  him  for  money 
was  after  the  trial.  I  signed  an  agreement 
to  do  certain  things.  He  never  agreed  to  do 
anything.  Q.  Didn't  you  receive  the  note  on 
these  terms?  A.  I  suppose  so;  yes.  Q. 
Well,  was  not  that  the  agreement?  A.  I 
do  not  know.  I  do  not  see  how  yon  can 
pin  a  man  down  to  an  agreement  if  he 
[Wise]  did  not  sign  it.  I  was  willing  to 
trust  him.  I  did  not  ask  him  for  any  writ- 
ing. I  was  willing  to  take  It  that  way.  The 
receipt  merely  recites  the  terms,  and  Mr. 
Wise  had  a  doubt  about  the  propriety  of 
turning  over  a  $9,000  note,  and  I  bad  to 
satisfy  him  that  I  was  perfectly  responsible." 
At  another  part  of  his  testimony  he  testified: 
I  "I  went  on  because  John  H.  Wise  told  me 
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these  allegations  [referring  to  the  answer] 
■were  not  true.  He  could  prove  they  were  not 
true."  Again,  he  testified:  "Q.  Now,  Mr. 
Rothchlld,  did  you  inform  Mr.  Wise  in  any 
way  that  you  would  not  go  on  with  the  case 
on  these  terms?  A.  No,  sir.  Q.  You  never 
told  him  that,  did  you?  A.  No,  sir.  Q.  You 
went  on  through  tie  year  1896?  A.  Yes. 
Q.  Under  this  agreement?  A.  Yes.  Q.  You 
tried  the  case  under  this  agreement?  A. 
No,  I  did  not.  Q.  Did  you  tell  him  that  you 
would  not  continue  under  the  agreement?  A. 
No,  sir.  Q.  Did  you  ask  him  for  a'ny  other 
agreement?  A.  No,  sir.  Q.  Did  you  ever 
speak  to  him  on  any  occasion  about  another 
agreement?  A.  I  could  not  do  it,  because  I 
was  in  the  middle  of  a  trial.  I  never  linew 
the  true  state  of  the  facts."  Mr.  Rothchlld 
seems  to  have  been  of  the  impression  that 
his  receipt  to  Wise  was  not  a  contract  be- 
cause Wise  did  not  sign  it.  This  is  an  er- 
roneous view  of  the  receipt.  It  was  an 
agreement  on  Mr.  Rothchild's  part  to  take 
the  case  on  the  terms  proposed  by  him,  and 
Wise  became  bound  by  it  when  he  delivered 
the  note  to  Rothchlld  under  that  agreement 
It  was  not  necessary  for  Wise  to  sign  it 
He  acted  under  it  and  this  was  sufficient 
to  bind  him.  The  serious  question  is:  Could 
Mr.  Rothchlld  go  forward  under  his  con- 
tract, and  try  the  case,  after  he  knew  it  was 
to  be.  seriously  litigated,  and  might  be  de- 
feated, without  informing  Mr.  Wise  that 
this  new  phase  of  the  matter  would  involve 
labor  not  previously  contemplated,  and  that 
he  would  require  a  larger  contingent  fee,  or 
would  require  some  fee  in  the  event  of  fail- 
ure to  obtain  Judgment?  Upon  the  face  of 
the  agreement  the  fee  was  contingent  That 
agreement  was  not  changed  by  Mr.  Roth- 
child,  nor  attempted  to  be  changed,  until 
after  the  trial  and  Judgment  had  gone 
against  his  client  Mr.  Rothchlld  did  noth- 
ing and  said  nothing  which  would  lead  Mr. 
Wise  to  suppose  that  any  change  was  to  be 
made  in  the  contract  of  employment  It  is 
true,  Wise  told  him  the  allegations  of  the 
answer  were  untrue,  and  he  could  prove 
them  to  be  so,  and  that  the  defendants  in 
that  action  could  not  prove  what  they  had 
alleged.  Mr.  Wise  may  have  so  thought  and 
80  believed,  and,  whether  he  did  or  not,  it 
was  Mr.  Rothchild's  duty  to  inform  him 
that  the  answer  so  changed  the  matter  fpom 
its  original  aspect  that  a  new  agreement 
would  have  to  be  made  as  to  his  compensa- 
tion. Saying  nothing  and  dohig  nothing  to 
indicate  an  unwillingness  to  continue  as  he 
had  begun,  Mr.  Rothchlld  must  be  held  to 
have  continued  under  the  only  agreement 
then  existing  between  the  parties. 

Upon  this  phase  of  the  case  there  is  no 
conflict  In  the  evidence.  By  his  own  testi- 
mony, we  think,  Mr.  Rothcbild  has  shown 
that  he  ought  not  to  have  recovered  for  serv- 
ices in  the  case  brought  against  Murphy 
and  Smalley.  In  the  conversation  which 
preceded  the  signing  of  the  receipt  there 


was  nothing  said  about  paying  any  fee  in 
the  event  the  suit  was  litigated.  It  was  as- 
sumed by  both  parties  that  it  would  not 
be  litigated.  But  there  is  nothing  in  the 
evidence  which  would  warrant  the  assump- 
tion that  Wise  willfully  or  fraudulently  de- 
ceived Rothchlld  in  this  regard;  and,  if  be 
did  so,  still,  as  soon  as  the  fact  came  to 
Rothchild's  knowledge  (as  it  did  when  he 
was  served  with  the  answer),  he  should  have 
promptly  rescinded,  or  demanded  some  dif- 
ferent arrangement.  He  could  not  proceed 
with  the  case  as  though  the  contract  was 
still  in  force,  with  a  mental  reservation  that 
he  would  repudiate  It  or  rescind  it  .after 
the  trial,  should  his  client  be  cast  in  the 
suit  To  Justify  such  a  course  would  be  to 
allow  fraud  to  be  met  by  fraud,  and  this 
the  law  will  not  allow. 

Respondent  contends  with  much  confi- 
dence that  be  should  recover  in  this  action 
because  recovery  on  the  note  was  prevented 
by  Wise.  The  facts  on  which  this  claim 
rests  were  all  brought  to  Mr.  Rothchild's  at- 
tention in  the  answer  of  Murphy  and  Smal- 
ley to  Wise's  feuit  against  them^  and  in  the 
course  of  the  preparation  for  trial.  Elven 
though  Wise  gave  him  every  assurance  that 
he  could  overcome  this  defense,  it  did  not 
change  the  fact  that  the  contract  of  em- 
ployment still  bound  Mr.  Rothchlld,  and  con- 
tinued to  do  so  until  modified,  superseded  by 
another,  or  rescinded.  Mr.  Rothchlld  had 
good  cause  for  rescinding  the  contract  or 
for  refusing  to  proceed  under  it  but  it  was 
too  late  to'  rescind  after  it  had  been  per- 
formed. Under  the  facts  in  the  case  as  they 
now  appear,  we  are  unable  to  discover  any 
ground  upon  which  the  present  action  on 
quantum  meruit  can  rest  as  to  the  matter  of 
the  suit  against  Murphy  and  Smalley.  The 
verdict  was  general,  and  we  cannot  there- 
fore, determine  what  part  of  the  $1,000 
awarded  plaintiCt  was  for  services  other 
than  those  in  the  matter  last  above  mention- 
ed. The  cause  should  be  remanded  for  a 
new  trial,  and  we  advise  that  the  Judgment 
and  order  be  reversed. 

We  concur:    CX)OPER,  C;  SMITH,  C 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  reversed,  and  the  cause  remanded 
for  a  new  triaL 


(S  UonL  4t 
TALBOTT  V.  HEINZBl 
(Supreme  Court  of  Montana.     Jan.  21,  1901.) 

BILLS  AND  NOTES— PAILURB  OF  CONSIDERA- 
TION —  CONTEMPORANEOUS  CONTRACTS  — 
TIME  AS  ESSENCE— EVIDENCE— FAILCRE  OP 
PROOF— ALLEGATIONS    AND    PROOF— CORRK- 

SPONDENCE. 

1.  A  note  sued  on  was  given  in  consideration 
of  the  written  contracts  of  the  payee,  made  a 
few  dnys  before  the  date  of  the  note,  that  h* 
would,  on  or  before  a  certain  day,  parchaae  or 
procure  a  purchaser  for  the  maker's  interests 
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in  certain  mines  at  a  stated  price,  and  that,  if 
he  failed  so  to  do,  the  maker  would  be  absolved 
from  all  liability  to  convey  such  interests. 
Held,  that  these  contracts  were  admissible,  un- 
der Civ.  Code,  §  2207,  as  relating  to  the  same 
matters  as  the  note  in  suit  between  the  same 
parties,  and  as  parts  of  substantially  one  trans- 
action. 

2.  Where  a  note  was  given  in  consideration 
of  the  payee's  written  promise  to  pay  a  stated 
amount  for  the  mailer's  interest  in  certain  mines 
before  a  stated  time,  such  time  being  expressly 
declared  to  be  of  the  essence  of  the  agreement, 
or  that  otherwise  the  maker  would  be  released 
from  all  liability  to  convey  such  interests,  fail- 
ure to  show  that  the  interests  were  sold  within 
the  prescribed  time  and  for  the  stated  price, 
or  a  waiver  of  such  conditions,  was  fatal  to  a 
salt  on  the  note. 

3.  Where  a  note  sued  on  was  payable  only  on 
the  sale  of  the  maker's  interests  in  certain 
mines  according  to  the  terms  of  certain  con- 
tracts made  with  the  payee,  an  ofEer  to  prove 
that,  after  a  sale  of  such  interests,  which  did 
not  occur  until  the  time  expressly  limited  by 
the  contracts  had  expired,  the  maker  had  ac- 
knowledged the  note,  and  promised  to  pay  it, 
was  an  effort  to  prove  a  different  contract, 
and  inadmissible. 

Appeal  from  district  court,  Sllverbow  coun- 
ty; John  Undsay,  Judge. 

Action  by  James  A.  Talbott  against  F. 
Augustus  Helnze,  as  administrator  of  the  es- 
tate of  James  Larkin,  deceased.  From  a 
Judgment  for  defendant,  and  from  an  order 
denying  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

Geo.  A.  Clark,  for  appellant.  C  P.  Dren- 
nan,  for  respondent. 

PIGOTT,  J.  The  subject  of  this  action, 
as  alleged  In  the  complaint.  Is  a  supposed 
contract  or  promissory  note  payable  upon 
condition,  of  which  the  following  is  a  copy: 
"Butte  City,  Montana.  October  1st,  1881. 
For  value  received,  I  promise  to  pay  to  Rob- 
ert C.  Burton  the  sum  of  five  thousand 
dollars  upon  sale  of  the  Snohomish  or  Tram- 
way mines,  said  mines  being  in  Summit  Val- 
ley mining  district,  Sllverbow  county,  Mon- 
tana, and  under  bond, to  said  Robert  C.  Bur- 
ton. James  Larkin.  James  A.  Cummings, 
Witness."  The  plaintiff,  as  assignee  of  the 
note,  sued  to  recover  the  amount  thereof, 
the  complaint  stating  that  on  the  4th  day 
of  May,  1803,  Larkin  sold  and  conveyed  the 
Snohomish  and  Tramway  mines  to  the  Butte 
.  &  Boston  Mining  Company; '  that  thereafter 
Larkin  was  judicially  declared  to  be  of  un- 
sound mind,  and  the  defendant  Largey  was 
appointed  guardian  of  his  person  and  estate; 
that  on  the  12th  day  of  May,  1890,  the  plain- 
tiff presented  to  the  guardian  his  claims 
against  Larkin  upon  the  note,  which  claim 
the  guardian  rejected  by  omitting  to  take  ac- 
tion thereon  within  10  days  after  'its  pre- 
sentation; and  that  no  part  of  the  note  has 
been  paid.  The  defendants,  in  their  answer, 
denied  that  Larkin  executed  or  delivered 
the  note,  and  alleged  that,  If  Larkin  made 
the  note,  the  only  consideration  for  it  was 
an  agreement  on  the  part  of  Burton,  the 
payee,  to  sell  for  Larkin  his  Interest  in  the 
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Tramway  mine  for  the  sum  of  $65,000,  and 
by  such  sale  to  obtain  for  Larkin  that  sum 
on  or  before  the  10th  day  of  May,  1892,  and 
to  sell  for  him  his  interest  iii  the  Snohomish 
mine  for  the  sum  of  $25,000,  and  upon  such 
sale  to  obtain  for  him  that  sum  on  or  before 
the  day  last  mentioned;  that  Burton  never 
effected  such  sale  of  the  Interest  of  Larkin 
In  either  the  Tramway  or  Snohomish  lode 
claim,  and  never  obtained  for  him  the  price 
of  $65,000  for  his  interest  in  the  Tramway  ^ 
nor  the  sum  of  $25,000  for  his  interest  In  the 
Snohomish  mine;  that  Burton  wholly  failed 
to  comply  with  the  terms  of  his  agreement 
to  effect  a  sale  of  the  lode  claims,  whereby 
the  consideration  of  the  note  wholly  failed, 
and  the  note  Is  without  consideration.  The 
answer  contained  another  defense,  which 
need  not  be  stated.  In  reply  the  plaintiff  de- 
nied that  the  consideration  of  the  note  was, 
in  whole  or  in  part,  an  agreement  of  Burton 
to  sell  for  Larkin  his  interest  in  the  Tram- 
wdy  mine  for  $65,000,  and  by  the  sale  to 
obtain  for  Larkin  that  sum  on  or  before  the 
10th  day  of  May,  1892,  or  any  other  day,  and 
to  sell  and  obtain  for  Larkin  the  price  of 
$25,000  for  his  interest  in  the  Snohomish 
lode  claim  on  or  before  May  10,  1892,  or  any 
other  date.  He  denied  that  the  only  or  any 
part  of  the  consideration  for  the  note  was  an 
agreement  of  Burton  to  sell  and  obtain  for 
Larkin  any  fixed  sum  for  both  or  either  of 
the  mines,  or  on  or  before  any  date.  There 
was  a  verdict  and  judgment  for  the  defend- 
ants. The  plaintiff  appeals  from  an  order 
refusing  a  new  trial  and  from  the  judgment. 
Since  the  taking  of  the  appeal,  Larkin,  and 
Largey,  his  guardian,  have  died,  and  F.  Au- 
gustus Helnze,  as  administrator  of  the  es- 
tate of  Larkin,  has  been  substituted  in  their 
stead  as  the  defendant  and  respondent. 

Although  23  alleged  errors  are  specified, 
the  consideration  of  two  of  them  suiBces  to 
raise  a  question  the  answer  to  which  will 
obviate  the  necessity  of  determining  any 
other  point.  It  Is  conceded  that  prior  to 
May  4,  1893,  Larkin  was  the  owner  of  an 
imdivlded  two-thirds  interest  In  the  Tram- 
way lode  claim  and  of  an  undivided  one- 
half  Interest  in  the  Snohomish  lode  claim, 
the  remaining  interests  being  then  owned  by 
one  McNdmara.  Burton,  who  was  called 
as  a  witness  for  the  plaintiff,  testified  that 
"the  foundation  for  the  giving  of  the  note 
in  suit"  was  the  written  leases  and  contracts 
hereinafter  described,  dated  September  26, 
1801,  entered  into  between  Larkin  and  him- 
self in  respect  of  the  Snohomish  and  Tram- 
way lode  claims.  Before  these  contracts 
were  made.  Burton  asked  Larkin  to  sign  the 
note,  which  Larkin  agreed  to  do;  Burton  fur- 
ther testifying  that  the  note  was  intended 
"as  a  paft  of  my  commission  for  effecting  a 
sale  of  the  property  under  bond."  The 
"bond"  of  which  he  speaks  consists  of  the 
two  contracts  of  September  26,  1891.  It 
further  appeared  that  a  sale  of  his  interest 
in  the  Snohomish  and  Tramway  lode  claims 
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was  made  by  Larkln  to  the  Butte  &  Boston 
Mining  Company  on  the  3d  day  of  May, 
1893,  for  the  sum  of  ?22,100,  the  evidence 
tending  to  prove  that  Burton  assisted  in 
bringing  about  the  sale.  The  defendants 
then  offered  In  evidence  the  two  leases  and 
contracts  referred  to  by  Burton  in  his  testi- 
mony, made  on  the  26tb  day  of  September, 
1891,  five  days  before  the  date  of  the  note 
described  in  the  complaint  between  I^rl^in 
and  Burton,  by  which  Larlfin  let  to  Bur- 
ton for  a  term  ending  with  the  10th  day  of 
May,  1892,  his  interests  in  the  two  mining 
claims,  and  in  which  Larlsin  promised  that, 
in  the  event  Burton  should  on  or  before  the 
10th  day  of  May,  1802,  pay  to  him  the  sum 
of  |6i>,(KI0,— the  purchase  price  agreed  upon 
between  the  parties  for  Larlcin's  interest  in 
the  Tramway  lode,— or  the  sum  of  ?25,000 
for  his  Interest  In  the  Snohomish  lode  claim, 
or  the  sum  of  $90,000  for  both  interests,  he 
would  immediately  upon  receipt  of  the  mon- 
ey convey  to  Burton  the  property  so  pur- 
chased. Each  contract  further  provided  that, 
if  Burton  failed  to  pay  to  Larkln  the  pur- 
chase price  mentioned  therein  on  or  before 
the  10th  day  of  May,  1882,  Larlcin  should  be 
absolutely  released  from  his  agreement  to 
convey,  and  should  no  longer  be  held  or 
bound  thereby;  time  being  declared  to  be  of 
the  essence  of  the  agreement  to  convey. 
The  time  prescribed  in  the  lease  and  agree- 
ment with  respect  to  the  Snohomish  lode 
claim  for  performance  by  Burton  of  the  con- 
ditions was  extended  so  as  to  include  Octo- 
ber 1,  1892.  The  defendants  also  offered 
in  evidence  two  contracts  dated  September 
26,  1801,  between  McNamara  and  Burton, 
containing  the  same  provisions  as  those  set 
out  In  the  contracts  between  Larkin  and  Bur- 
ton, except  that  the  Interests  which  McNa- 
mara promised  conditionally  to  convey  were 
one-half  and  one-third,  respectively.  In  the 
Snohomish  and  Tramway  lode  claims,  the 
price  agreed  upon  thSrefor  being  $30,000 
for  McNamara's  interest  in  the  Snohomish 
and  $80,000  for  his  interest  In  the  Tramway. 
To  the  introduction  of  these  four  contracts 
the  plaintiff  objected  upon  the  grounds  that 
they  were  immaterial,  irrelevant,  and  Incom- 
petent, and  as  contradicting,  altering,  or 
varying  the  note  sued  upon  by  evidence  con- 
tained In  other  written-  agreements  which  do 
not  appear  to  have  been  contemporaneous 
therewith.  The  objection  was  overruled, 
the  plaintiff  excepting,  and  the  papers  were 
received  in  evidence.  The  admission  of 
these  contracts  is  specified  as  error. 

Whether  the  contracts  between  Burton  and 
McXamara  were  relevant,  we  do  not  inquire. 
If  irrelevant,  their  admission  did  not  prej- 
udice the  plaintiff.  The  contracts  between 
Larkin  and  Burton  of  September  26,  1891, 
and  the  contract  or  note  in  suit  related  to 
the  same  matters,  were  between  the  same 
parties,  were  made  as  parts  of  substantially 
one  transaction,  and  all  of  them  were,  there- 
fore, relevant  and  material.    They  should  be 


taken  together  as  one  contract.  This  com- 
mon-law rule  has  been  incorporated  Into  sec- 
tion 2207  of  the  Civil  Code.  So  reading  the 
contract  which  Is  the  subject  of  the  action, 
it  manifestly  appears  that  the  $5,000  therein 
mentioned  was  to  be  paid  by  Larkin  to  Bur- 
ton only  In  the  event  that  Larkln's  Interest 
In  the  Snohomish  lode  claim  should,  on  or 
before  Octolier  1,  1882,  be  sold  to  or  through 
Burton  for  the  sum  of  $2S,000,  and  his  inter- 
est in  the  Tramway  lode  claim  should  be 
sold  to  or  through  Burton  for  the  sum  of 
$65,000,  on  or  before  the  10th  day  of  May, 
18U2.  There  was  no  evidence  tending  to 
prove  that  a  sale  of  either  interest  was  made 
within  the  prescribed  perl6d,  nor  that  the 
purchase  prices  agreed  upon  In  the  contracts 
of  September  26th  were  ever  paid;  on  the 
contrary,  the  only,  sale  was  the  one  of  May 
4,  1803,  the  purchase  price  of  both  pieces  of 
projjerty  being  $22,100.  Time  was  expressly 
declared  to  be  of  the  essence  of  the  contract 
of  sale,  and  the  payment  of  the  full  sum  of 
$90,000  was  also  a  material  and  essential 
part  of  these  agreements.  For  aught  that 
appears  In  the  pleadings  or  evidence,  the 
conditions  of  the  contracts  of  September  26, 
1891,  had  not  been  performed  by  Burton. 
Unless  those  conditions  were  waived  by  Lar- 
kin, or  the  contract  was  modified,  or  a  new 
contract  made,  the  plaintiff  failed  to  make  a 
case  sufficient  to  go  to  the  Jury.  This  brings 
us  to  the  only  other  specification  of  error 
which  need  be  noticed.  Plaintiff  offered  to 
prove  by  Burton  that  on  May  4,  1893,  after 
the  sale  was  made  to  the  Butte  &  Boston 
Mining  Company,  the  witness  had  a  conver- 
sation with  Larkin,  In  which  Larkin  ac- 
knowledged the  note,  and  promised  to  pay 
It.  An  objection  to  the  offer  as  an  attempt 
to  prove  a  contract  other  than  the  one  sued 
upon  was  sustained,  the  plaintiff  excepting. 
In  this  there  was  no  error.  The  subject  of 
the  action  was  the  note  of  October  1,  1891, 
which,  as  the  evidence  disclosed,  was  pay- 
able by  Larkin  only  upon  the  performance 
by  Burton  of  certain  conditions  expressed 
In  two  other  contracts  of  date  September 
26,  1891.  The  cause  of  action  stated  was 
the  alleged  breach  by  Larkin  of  the  sup- 
posed obligation  imposed  upon  him  to  pay 
$5,000  upon  a  sale  being  made  of  his  Inter- 
ests in  the  mines  at  any  time  whensoever 
and  at  any  price  whatsoever.  The  plain- 
tiff's offer  was  an  effort  to  prove  a  subse- 
quent contract  by  which  Larkin  waived  the 
performance  by  Burton  of  the  conditions  im- 
posed upon  him,  and  not  the  contract  upon 
which  the  action  was  based.  The  plaintiff 
counted  _upon  one  contract  and  sought  to 
prove  a  different  contract  as  the  basis  of  his 
action.  No  new  contract  was  pleaded,  nor 
was  it  alleged  that  Larkin  had  waived  the 
performance  of  the  conditions  as  to  time  and 
price.  The  allegations  and  proofs  must  cor- 
respond. The  conditional  liability  of  larkin 
under  the  contracts  of  September  26  and  the 
note  of  October  1,  1891,  bad  ceased  by  the 
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Tery  terms  of  the  contracts  themselves  be- 
fore the  day— May  4,  1893— when  Larkln's 
interests  In  the  lode  claims  were  sold  for 
$22,100,  Instead  of  $90,000.  A  plaintiff  must 
recover  for  the  breach  of  the  contract  form- 
ing the  basis  of  his  action,  and  will  not  be 
permitted  to  prove  as  his  cause  of  action  the 
breach  of  a  different  contract  Although  the 
evidence  offered  would.  If  received,  have 
tended  to  support  the  averment  that  Larkln 
executed  the  note,  yet  this  'could  not  have 
aided  the  plaintiff,  for  upon  the  pleadings 
and  admitted  facts  he  was  not  entitled  to 
submit  the  case  to  the  Jury.  Though  the  de- 
fendants had  conceded  that  Larkin  made  the 
note,  the  vital  defect  in  the  case  would  still 
exist  The  llabhity  of  Larkin  depended  up- 
on the  performance  or  fulflllment  of  certain 
conditions  by  Burton.  Burton  confessedly 
failed  to  perform  them. 

Being  of  the  opinion  that  upon  the  evl- 
dence  the  plaintiff  did  not  make,  and  that 
under  the  pleadings  and  his  offers  of  evl- 
dence  he  could  not  have  made,  a  sufficient 
case  to  go  to  the  Jury,  we  refrain  from  de- 
ciding any  of  the  other  questions  presented 
by  the  record.  The  Judgment  wa^  clearly 
in  favor  of  the  party  entitled  to  It  The  or- 
der refusing  a  new  trial  and  the  Judgment 
are  therefore  affirmed.    Affirmed. 

BBANTLY,  a  J.,  and  MILBURN,  J,,  con- 
cur. 


(25  Mont.  U) 

STATES  T.  WHORTON. 
(Snpreme  Oonrt  of  Montana.    Jan.  21,  1901.) 

CIUUINAL  LAW— LARCENT— EVIDBaJCB— 
INSTRUCTIONS. 

1.  Evidence,  in  a  prosecntion  for  a  grand 
larceny,  showed  that  defendant  and  prosecut- 
ing witness  were  seen  together  on  the  day  of 
the  crime;  that  prosecutiug  witness  exiiibited, 
in  the  presence  of  defendant  and  others,  two 
$20  gold  pieces;  that  be  met  with  an  accident: 
that  defendant  and  a  physician  accompanied 
him  in  a  wagon  to  the  hospital;  that  during 
the  doctor's  absence  'from  the  room  defendant 
asked  prosecating  witness  for  more  money  "to 

.eat  on  ,  that  defendant  was  "pretty  handy" 
In  the  room  until  the  broken  leg  of  witness  was 
■et;  that  tvro  hoars  afterwards  the  two  $20 
gold  pieces  were  missing  from  the  pocket  of 
witness'  coat  where  he  carried  them  loose; 
that  a  few  days  thereafter  defendant  was  seen 
to  have  "a  lot  of  bills,"  and  two  $20  gold 
pieces,  while  he  had  claimed  to  have  no  money 
on  the  day  of  the  accident  Held,  that  such 
evidence  was  not  sufficient  to  convict  defend- 
ant 

2.  In  a  prosecution  for  grand  larceny,  an  in- 
struction that  "in  this  case  there  is  no  allegation 
In  the  information  that  the  property  was  in 
excess  of  fifty  dollars;  therefore  it  must  have 
been  taken  from  the  person  of  the  said  Q.,  or 
else  defendant  must  be  foond  not  guilty," — 
though  not  perspicaous,  correctly  stated  the 
law,  when  considered  with  other  instructions 
defining  grand  larceny. 

Appeal  from  district  court  Obotean  county; 
Dudley  Du  Bose,  Judge. 

Ben  Wborton  was  convicted  of  grand  lar> 
ceny,  and  he  appeals.    Reversed. 


Wm.  O.  Downing,  for  appellant  Jaa, 
Donovan,  for  the  Sitate. 

MILBURN,  J.  The  defendant  Ben  Whor- 
ton,  was  tried  In  the  district  court  of  Cbo 
teau  county  on  the  24th  day  of  February, 
1000,  upon  an  information  charging  him  with 
the  crime  of  grand  larceny,  In  that  as  it  was 
alleged,  he  did  feloniously  steal,  take,  and 
carry  away  from  the  person  of  one  George 
Pulltam  two  $20  gold  pieces,  coin  of  the 
United  States,  of  the  value  of  $20  each,  the 
property  of  the  said  George  Pulliam.  The 
record  recites  that  the  defendant  was  duly 
arraigned,  and  that  It  appearing  to  the 
court  that  he  was  without  means  and  with- 
out counsel,  the  court  assigned  counsel  to 
defi  -I  I  him;  that  thereafter,  it  appearing 
that  the  court  bad  been  misinformed  as  to 
the  poverty  of  the  defendant,  the  court  re- 
voked' its  order  assigning  counsel;  ttiat  as 
appears  from  the  record,  the  case  was  on 
February  23d  set  for  trial;  tliat  the  cause 
coming  up  for  trial  on  the  24th,  the  defend- 
ant elected  to  go  to  trial  without  counsel, 
and,  the  Jury  being  duly  Impaneled  and 
sworn,  the  cause  proceeded  to  trial,  and,  be- 
ing submitted  to  the  Jury,  the  defendant  was 
convicted,  and  sentenced  to  a  term  of  eight 
years  In  the  state  prison.  The  defendant 
having  employed  counsel  after  conviction,  a 
motion  for  a  new  trial  was  duly  made,  beard, 
and  denied,  and  an  appeal  taken  from  the 
Judgment  and  the  order  denying  such  new 
trial. 

The  points  relied  upon  by  counsel  in  his 
brief  and  argument  are  as  follows:  (1)  That 
the  verdict  is  contrary  to  the  law  and  evi- 
dence; (2)  that  the  defendant  was  not  ar- 
raigned as  required  by  law;  (3)  that  the  de- 
fendant was  not  represented  by  counsel  at 
the  trial;  and  (4)  that  instruction  No.  7  was 
against  the  law. 

This  court  is  of  the  opinion  that  the  ver- 
dict of  guilty  is  not  supported  by  the  evi- 
dence. Without  considering  the  evidence 
which  is  favorable  to  the  defendant  but 
taking  into  consideration  that  only  which 
might  tend  to  prove  his  guilt  It  appears 
from  the  evidence  that  on  the  day  of  the 
alleged  crime  the  prosecuting  witness,  George 
Pulliam,  and  the  defendant  had  been  In  a 
saloon  together  at  Fort  Benton,  where  the 
defendant  had  been  "hanging  around"  Pul- 
liam, and  where  they  had  been  gambling  to- 
gether, and  where  the  prosecuting  witness 
exhibited  certain  $20  gold  pieces  and  other 
money  to  several  persons,  including  the  de- 
fendant; that  in  the  night  of  the  same  day 
the  prosecuting  witness  engaged  in  a  scuffle 
with  some  one  not  the  defendant,  severely 
injuring  his  leg,  so  that  it  was  necessary  to 
take  him  to  the  hospital,  and  that  he  was 
carried  in  a  wagon  which  had  a  seat  ran- 
nlug  lengthwise  on  each  side  thereof;  that 
defendant  went  with  the  surgeon  and  the 
prosecuting  witness,  holding  the  head  and 
sbonlders  of  the  latter  while  the  doctor  beld 
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the  foot  and  ankle  of  fbe  Injured  man;  tbat, 
arriving  at  the  hospital,  the  doctor  went  to 
the  building  to  Inform  the  nurse,  and  while 
he  was  gone  the  defendant  aslied  the  pros- 
ecuting witness  to  give  him  some  money  "to 
eat  on";  that  the  prosecuting  witness  said 
that  he  would  give  him  some  money  after 
he  got  over  his  pain;  tbat  defendant  was 
"pretty  handy  there"  In  the  room  until  the 
leg  was  set;  that  the  prosecuting  witness 
had  two  $20  gold  pieces  loose  in  the  pocket 
of  his  mackinaw,  and  one  $20  gold  piece  in 
his  purse  besides;  that  the  prosecuting  wit- 
ness found  his  two  $20  gold  pieces  were  miss- 
ing and  gone  about  half  an  hour  after  bis 
leg  was  set  at  the  hospital;  that  two  or  three 
days  thereafter  the  defendant  was  seen  to 
have  "a  lot  of  bills"  and  two  $20  gold  pieces, 
which  he  was  "flourishing  around";  and 
that  on  the  day  of  the  accident,  and  before, 
defendant  had  been  heard  to  make  state- 
ments showing  that  he  was  without  money. 
These  appear  to  be  all  of  the  incriminating 
facts.  The  court  is  of  the  opinion  that  this 
■evidence  does  not  raise  more  than  a  suspi- 
cion of  the  alleged  guilt  of  tb'e  defendant, 
and  that  the  defendant  should  not  have  been 
convicted  thereon. 

Instruction  Xo.  7,  complained  of,  is  as  fol- 
lows, to  wit:  "In  this  case  there  la  no  alle- 
gatlcm  In  the  information  that  the  property 
was  In  excess  of  fifty  dollars;  therefore  it 
must  have  been  taken  from  the  person  of  the 
said  George  Pulllam,  or  else  the  defendant 
must  be  found  not  guilty."  When  read  with 
the  Instructions  defining  grand  larceny,  in- 
struction No.  7  correctly  states  the  law,  but 
Is  not,  perhaps,  a  model  as  to  ttie  style  of 
language  used  to  express  the  idea  intended 
to  be  conveyed  to  the  jury,  and  upon  a  new 
trial  may  well  be  remodeled  by  the  court. 
As  the  other  questions  raised  are  not  likely 
to  arise  upon  a  new  trial,  they  are  not  passed 
upon  In  this  opinion.  The  judgment  and 
order  appealed  from  are  therefore  reversed, 
and  the  cause  Is  remanded  for  a  new  trial. 
Reversed  and  remanded. 

BBANTLY,  0.  3.,  and  PIGOTT.  J,,  concur. 


(23  Utah,  1) 

LEBCHER  T.  LAMBERT. 

(Supreme  Court  of  Utah.     Dec.  10.  19C0.) 

TESTIMONY  ADMITTED  WITHOUT  OBJECTION 
—  OBJECTIONS  WAIVED  —  NEGOTIABLE  IN- 
STRUMENTS—TRANSFER WITHOUT  INDORSE- 
MENT —  EFFECT  —  ACTION  ON  NOTE  —  EVI- 
DENCE OF  NO  INDORSEMENT— HOLDER  IN 
POSITION  OF  ORIGINAL  PAYKEi— DEFENSE— 
EVIDENCE>-SUFFICIENT  TO  SUPPORT  VER- 
DICT—THEORY OF  CASE— CHANGE  BETWEEN 
TRIAL,  AND  APPEAL  —  PRACTICE  —  INSTRUC- 
TIONS—EXCEPTIONS— APPEAL. 

1.  Where  counsel  on  a  trial  remain  Bilent,  and 
permit  testimony,  now  complniiied  of,  to  go  to 
the  jury,  nil  objections  that  mielit  lefrally  have 
been  interposed  to  its  introduction  are  waived, 
and  this  court  will  not  review  the  same  on  ap- 
.peal.i 

>  Tblrkfleid  v.  Anoclatloo,  41  Pae.  SM,  U  Utah,  Tt. 


2.  A  transferee  of  a  note  made  payable  to 
order  without  indorsement  takes  it  subject  to 
all  equities  attached  to  the  note,  and  this  al- 
though the  holder  was  a  bona  fide  bolder  for 
value.  He  stands  in  the  position  of  an  as- 
signee. Ue  may  transfer  the  note,  but  he  owns 
and  transfers  it  subject  to  the  rules  applicable 
in  case  of  an  assignment  of  any  chose  in  action; 
and,  although  he  subsequently  obtains  the  in- 
dorsement, if  he  has  in  the  meantime  acauicvd 
knowledge  of  the  equities,  or  if  the  indorse- 
ment be  after  maturity,  be  still  holds  the  in- 
strument subject  to  the  same  defenses. 

3.  Respondent  having  produced  evidence  at 
the  trial  tending  to  prove  that  the  indorsement 
on  the  note  was  not  made  by  payee,  and  that 
appellant  purchased  the  note,  if  at  all,  after 
maturity,  ne  was  entitled  to  avail  himself  of 
and  prove  any  defense  that  he  could  have  in- 
terposed had  the  action  been  brought  by  payee. 

4.  Where  the  great  preponderance  of  the  evi- 
dence as  shown  by  the  record  supports  the  the- 
ory and  contention  that  the  indorsement  was 
not  made  by  payee,  but  was  a  forgery;  that 
appellant,  at  the  time  she  claims  to  have  par- 
chased  the  note,  was  the  wife  of  payee;  that 
no  attempt  was  made  to  collect  the  note  until 
after  the  death  of  payee,  and  for  more  than  a 
year  after  it  became  due;  that  payee  visited 
Salt  Lake  City,  the  residence  of  the  maker  of 
the  note,  and  after  its  maturity,  partly  on  busi- 
ness connected  with  it;  that  payee  retained 
the  note  after  maturity;  and  that  appellant 
was  not  a  bona  iide  holder  before  maturity,— 
there  is  sufficient  evidence  to  support  a  verdict 
by  the  jury  in  favor  of  respondent,  defendant 
below,  and  It  will  not  be  disturbed  on  appeal. 

5.  For  an  apellate  court  to  permit  a  party 
who  has  tried  his  case  in  the  lower  court  whol- 
ly or  in  part  on  a  certain  thoory,  which  theoir 
was  acted  on  by  the  trial  court,  to  change  his 
position,  and  adopt  another  and  different  the- 
ory on  appeal,  would  be  not  only  unfair  to  the 
trial  court,  but  manifestly  unjust  to  the  op- 
posing litigant;  especially  when,  as  in  the  case 
at  bar,  respondent  insisted  on  trying  the  case 
in  the  lower  court  on  the  theory  now  contended 
for  in  part  by  appellant,  but  which,  in  pur- 
suance of  objections  made  by  her,  was  over- 
ruled by  the  court. 

6.  An  appellate  court  will  not  review  in- 
structions given  or  refused  nnless  ezceptioni 
to  the  giving  or  refusal  are  taken  at  the  time. 

(Syllabus  by  the  Court) 

Appeal  from  district  court.  Salt  Lake  comt- 
ty;   A.  G.  Noirell,  Judge. 

Action  by  Luclnda  A.  Lebcher  against 
George  C.  Lambert  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

This  is  an  action  to  recover  on  a  prom- 
issory note  executed  and  delivered  by  re- 
spondent, George  O.  Lambert,  to  David  Leb- 
cher. The  note  reads  as  followg:  "$flOO.OO. 
Salt  Lake  City,  Utah,  May  11.  1892.  Two 
years  after  date,  for  value  received,  I  prom- 
ise to  pay  to  David  Lebcher,  or  order,  six 
hundred  dollars,  negotiable  and  payable  at 
Salt  Lake  City,  Utah,  without  defalcation  or 
discount,  with  six  per  cent  interest  per  an- 
num from  date  thereof  until  paid,  both  be- 
fore and  after  Judgment  Interest  payable 
at  maturity.  George  C.  Lambert"  David 
Lebcher  (payee)  died  on  the  28th  day  of 
March,  1895,  at  Akron,  Ohio,  where  plaintiff 
at  the  time  resided,  and  continued  to  reside 
up  to  the  time  of  the  commencement  of  this 
action.  Defendant,  Lambert,  refused  to  pay 
the  note,  and  Luclnda  Lebcher,  widow  of 
decedent,  Lebcher  (payee),  and  only  heir  to 
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hl8  estate,  brought  salt  In  the  district  conrt 
in  and  for  Salt  Lake  county,  Utah,  on  the 
11th  day  of  July,  1886,  to  recover  from  de- 
fendant the  principal  of  said'  note  and  Inter^ 
est  thereon,  claiming  to  be  the  legal  ovraec 
of  the  note  for  a  valuable  consideration. 
Lambert  answered,  admitting  the  execution 
of  the  note,  but  denied  that  the  same  bad 
been  duly  transferred  to  plaintiff,  Lucinda 
Lebcho:,  or  that  she  was  the  legal  holder  and 
owner  of  the  note;  also  denied  that  the  note 
was  sold,  or  transferred,  or  indorsed  to  plain- 
tiff by  the  owner  thereof  before  maturity, 
or  at  any  other  time,  or  that  the  plaiutlfiC 
was  a  bona  fide  owner  for  value.  Defendant 
further  answered  plaintiff's  complaint,  and 
in  substance  alleged  that  in  consideration  of 
the  execution  and  delivery  of  said  note  by 
George  C.  Lambert  to  said  David  Lebcher, 
be,  the  said  Lebcher,  undertook  to  and  agreed 
to  plant  seven  acres  of  grape  vines  In  good 
condition,  and  Insure  the  growth  of  said 
vines;  that  said  David  Liebcher  planted  said 
vines  In  the  spring  of  1892,  and  that  said 
vines  never  grew,  having  been  In  a  bad  con- 
dition at  the  time  of  planting,  and  having 
been  planted  a  month  later  than  they  should 
have  been;  that  David  Lebcher  promised  to 
but  failed  to  replace  said  vines;  that  defend- 
ant. In  addition  to  the  loss  of  said  vines,  lost 
the  use  of  the  land  upon  which  they  were 
planted  for  a  period  of  three  years;  that, 
therefore,  defendant  received  no  consider- 
ation for  said  note,  and  that  there  was  no 
other  or  further  consideration  for  the  same. 
Plaintiff  Introduced  in  evidence  the  note, 
which  puri)orted  to  be  indorsed  In  blank  by 
David  Lebcher,  and  rested.  Several  witness- 
es for  defendant  testified  that  they  were 
familiar  with  the  signature  of  David  Leb- 
cher, and  that  the  Indorsement  on  the  note 
In  question  was  not  made  by  Lebcher.  Oth- 
er witnesses,  s(»ne  of  whom  were  skilled  ac- 
countants, and  had  had  much  experience  in 
the  comparison  of  signatures,  examined  the 
indorsement  on,  the  note  and  compared  it  with 
the  signatures  to  certain  letters  and  docu- 
ments purporting  to  have  been  written  by 
David  Iiebcber,  one  of  which  was  admitted 
to  be  his  signature,  and  testified  that  In 
their  Judgment  the  signature  on  the  back  of 
the  note  and  those  to  the  letters  and  docu- 
ments were  not  made  by  the  same  person. 
One  witness— an  expert— testified  for  plain- 
tiff that,  in  his  Judgment,  the  Indorsement  on 
the  note  and  the  signature  to  the  letters'  and 
documents  referred  to  were  made  by  the 
same  person.  There  is  evidence  in  the  rec- 
ord showing  that  nearly  two  years  after 
plaintiff  claims  to  have  purchased  the  note 
It  was  still'  in  the  possession  of  and  owned 
by  David  Lebcher,  the  payee.  Defendant  all 
through  the  trial  persistently  offered  evi- 
dence to  prove  failure  of  consideration;  also 
offered  in  evidence  the  following  letter,  writ- 
ten to  the  defendant  by  C5.  'Welrick,  who  at 
the  time  was  the  agent  of  the  appellant 
(plaintiff    below):     "May    17th,    1806.     Mr. 


George  C.  Lambert— Dear  Sir:  Mr.  Lebchor, 
deceased,  of  this  place,  holds  a  note  of  $600 
against  you.  As  we  are  settling  up  the  es- 
tate as  fast  as  possible,  we  would  like  to 
know  when  you  can  meet  this  note.  It  Is 
past  due.  It  bears  interest  at  six  per  cent 
for  three  years.  Respectfully,  0.  Welrick. 
Box  104,  Akron,  Ohio."  This  letter,  together 
with  all  evidence  tending  to  support  the  al- 
legations in  defendant's  answer  of  failure  of 
consideration  for  the  note,  was  objected  to 
by  plaintiff;  her  counsel  at  the  time  an- 
nouncing that  they  relied  for  recovery  on  the 
ground  that  plaintiff  was  a  bona  fide  pur- 
chaser and  holder,  before  maturity,  of  the 
note,  whereupon  the  court  sustained  the  ob- 
jection, and  rejected  all  testimony  offered  by 
defendant  tending  to  show  failure  of  consid- 
eration for  the  note  on  the  part  of  David 
Lebcher  (payee).  Counsel  for  plaintiff  intro- 
duced in  rebuttal  depositions  wherein  she 
claims  to  be  a  bona  fide  legal  holder  and 
holder  before  maturity,  for  a  valuable  con- 
sideration, of  the  note  In  question,  ^he  tes- 
tified that  David  Lebcher  indorsed  the  note, 
but  did  not  know  where,  when,  or  in  whose 
presence  he  signed  his  name  on  the  back 
thereof.  The  evidence  showed  also  that 
after  maturity  of  the  note,  and  after  plaintiff 
alleges  she  became  the  owner  of  It,  David 
Lebcher  (payee)  came  to  Salt  Lake  City,  and 
consulted  the  defendant  and  other  parties 
about  the'  transaction  for  which  the  note 
was  given,  and  that  at  the  time  he  claimed 
to  be  the  owner  and  In  possession  of  the 
note.  The  Issues  were  tried  by  a  Jury,  who 
returned  a  verdict  for  defendant  of  no  cause 
of  action. 

B.  B.  Shepard  and  A.  T.  Sanford,  for  ap- 
pellant   Ferguson  &  Cannon,  for  respondent 

Mccarty,  District  Judge  (after  stating 
the  facts).  Appellant  relies  mainly  upon 
two  assignments  of  error  for  reversal  of  the 
Judgment  in  this  case.  The  first  error  al- 
leged is  that  the  court  erred  In  allowing  wit- 
nesses for  the  defendant  to  testify  as  to  the 
genuineness  of  the  signature  of  David  Leb- 
cher upon  the  back  of  the  note  in  question 
by  comparison  with  what  appellant  claims 
to  be  the  unproven  signatures  to  certain  let- 
ters purported  to  have  been  written  and 
signed  by  said  Lebcher.  No  objections  were 
made  nor  exceptions  taken  to  the  Introduc- 
tion and  admission  of  this  evidence.  Coun- 
sel for  appellant,  having  remained  silent 
and  permitted  the  testimony  complained  of 
to  go  to  the  Jury,  waived  all  objections.  If 
any,  that  might  legally  have  been  Interposed 
to  Its  introduction.  Therefore  this  court  will 
not  review  the  same  on  appeal.  Thlrkfleld 
V.  Association,  12  Utah,  76,  41  Pac.  564;  El- 
liott App.   Proe.  i  674,   and   cases   cited. 

In  their  second  assignment  of  error  coun- 
sel for  appellant  relying  on  the  rule  of  law 
that  possession  of  a  promissory  note  is  prima 
fade  proof  oi   j-srnership,  contend  that  It 
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waa  immaterial  whether  the  st^ature  oa 
the  back  of  the  note  under  consideration 
was  written  by  Letxiher  or  not;  that  plain- 
tiff, having  proved  Iier  possessloQ  of  the 
Dote  and  nonpayment  by  the  defendant,  was 
entitled  to  a  verdict;  and  that  the  court  err- 
ed in  refusing  to  set  aside  the  verdict  and 
grant  a  new  trial.  The  doctrine  is  elemen- 
tary that  the  title  to  a  promissory  note  drawn 
In  the  form  of  the  one  under  consideration 
passes  by  sale  and  delivery  without  Indorse- 
ment, and  that  the  possession  of  the  note  so 
transferred  Is  i»rlma  facie  proof  of  owner- 
ship, but  when  so  transferred  without  the 
Indorsement  of  the  payee  it  does  not  carry 
with  it  any  of  Its  otherwise  negotiable  feat- 
ures, and  the  party  purchasing  It  takes  It 
subjeot  to  all  equities  and  defenses,  if  any, 
that  evlst  between  the  original  parties  to  the 
note.  Mr.  Norton,  In  his  work  on  Bills  and 
Notes  (3d  Ed.,  p.  203),  lays  down  the  follow- 
ing terse,  and,  we  think,  correct,  rule:  "Tliat 
a  transferee  of  a  note  made  payable  to  order 
without  Indorsement  takes  It  subject  to  all 
equities  attached  to  the  note,  and  this  al- 
though the  holder  was  a  l)ona  fide  holder  for 
value.  The  transferee  stands  In  the  position 
of  an  assignee.  He  owns  the  note.  He,  in 
turn,  may  transfer  It,  but  he  owns  and  trans- 
fers it  subject  to  the  rules  applicable  In  case 
of  an  assignment  of  any  other  cbose  in  ac- 
tion; and  although  he  subsequently  obtains 
the  indorsement.  If  he  has  In  the  meantime 
acquired  knowledge  of  the  equities,  or  If  the 
indorsement  be  after  maturity,  he  still  holds 
the  Instrument  subject  to  the  same  defense." 
Bank  v.  Bingham,  118  N.  T.  349,  23  N.  E. 
180,  7  L.  R.  A.  595.  The  respondent  having 
produced  evidence  at  the  trial  tending  to 
prove  that  the  Indorsement  on  the  note  was 
not  made  by  David  Lebcher,  and  that  the 
appellant  purchased  the  note,  if  she  purchas- 
ed It  at  all,  after  maturity,  be  was  entitled 
to  avail  himself  of  and  prove  any  defense 
that  he  could  have  Interposed  had  the  action 
been  brought  by  David  Lebcher  himself. 
But,  as  shown  by  the  record,  appellant  all 
the  way  through  the  trial  of  the  case  persist- 
ently contended  that  she  was  a  bona  flde 
holder  In  due  course,  before  maturity,  of  the 
note,  and  that  she  based  her  right  to  recover 
on  that  ground;  and  In  pursuance  of  this 
contention  and  objections  made  by  counsel 
for  plaintiff  the  trial  court  excluded  all  evi- 
dence offered  by  defendant  tending  to  prove 
failure  of  consideration  on  the  part  of  David 
Lebcher, — evidence  that  was  both  competent 
and  material  for  that  purpose.  Rand.  Com. 
Paper,  {  666;  Hubbard  v.  Galusha,  23  Wis. 
898;  Jones  v.  Buffum,  50  111.  277.  In  order 
to  constitute  appellant  a  bona  flde  holder  in 
due  course  of  the  note  in  question,  both  in- 
dorsement and  delivery  of  the  same  before 
maturity  to  her  by  David  Lebcher  was  nec- 
essary. Rev.  St  {  1582;  2  Rand.  Com.  Paper, 
it  687,  689,  988w  The  great  preponderance 
of  the  evidence,  as  shown  by  the  record, 
supports  the  theory  and  contention  of  re- 


spondent that  the  Indorsement  on  the  back 
of  the  note  was  not  made  by  David  Lebcher, 
but  was  a  forgery.  The  jury  no  doubt  so 
found,'  and,  we  think,  rightly.  Appellant 
was,  at  the  time  she  claims  to  have  pur- 
chased the  note,  the  wife  of  David  Lebcher 
(payee).  She  made  no  attempt  to  collect  it 
until  after  his  death,  and  for  more  than  a 
year  after  It  became  due,  notwithstanding 
her  husband,  from  whom  she  claims  to  have 
obtained  the  note,  came  to  Salt  Lake  after 
Its  maturity  on  business  in  part  connected 
with  the  transaction  out  of  which  the  al- 
leged consideration  for  the  execution  of  the 
note  arose.  And  there  is  evidence,  as  shown 
by  the  record,  which,  if  believed  by  the  jury, 
was  sufficient  to  support  a  finding  that  Da- 
vid Lebcher  was  the  owner  of  and  retained 
possession  of  the  note  after  Its  maturity, 
and  after  appellant  claims  to  have  purchas- 
ed it,  and  that  appellant  was  not  a  bona  fide 
holder  before  maturity.  These  issues  hav- 
ing I)een  fairly  submitted  to  the  jury,  their 
decision  is  final,  and  this  court  cannot  dis- 
turb the  verdict,  as  there  is  evidence  to  sup- 
port It 

Counsel  for  appellant  devote  considerable 
space  In  their  reply  brief  to  the  discussion 
of  the  proposition  that,  as  a  question  of  law, 
appellant  was  entitled  to  recover  l>ecanse 
no  evidence  was  introduced  to  support  de- 
fendant's defense  of  a  failure  of  a  considera- 
tion for  the  note  on  the  part  of  David  Leb- 
cher. All  evidence  on  this  point  having  been 
excluded  by  the  trial  court  in  pursuance  of 
objections  made  by  appellant's  counsel,  and 
their  repeated  declarations  that  they  relied 
for  recovery  on  the  ground  that  appellant 
was  a  bona  flde  holder  in  due  course  before 
maturity  of  the  note,  that  question  cannot 
now  be  considered,  because  this  court  will 
not  reverse  the  case  on  some  point  which 
counsel  for  appellant  in  the  lower  court  con- 
tended was  not  an  issue,  and  which  that 
court,  in  pursuance  of  such  contention,  in 
effect  eliminated  from  the  case.  For  this 
court  to  permit  a  party  who  has  tried  bis 
case  in  the  lower  court  wholly  or  in  part 
on  a  certain  theory,  which  theory  was  acted 
on  by  the  trial  court,  to  change  his  position, 
and  adopt  another  and  different  theory  on 
appeal,  would  be  not  only  unfair  to  the  trial 
court,  but  manifestly  unjust  to  the  opposing 
litigant;  and  especially  would  this  be  true 
where,  as  in  the  case  at  bar,  respondent  In- 
sisted in  the  lower  court  on  trying  the  case 
on  the  theory  now  contended  for  In  part  by 
appellant,  but.  In  pursuance  of  objections 
made  by  her,  was  overruled  by  the  court. 
Elliott,  App.  Proc.  i  490,  and  cases  cited. 
This  doctrine  is  so  well  settled  we  deem 
further  citation  of  authorities  nnnecessary. 

Appellant  complains  of  and  assigns  as  er- 
ror the  giving  of  certain  Instructions  by  the 
court  to  the  Jury,  and  the  refusal  of  thp 
court  to  give  certain  Instructions  asked  for 
by  appellant;  but.  as  no  objections  were 
made  at  the  time  to  the  giving  of  the  in- 
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structlonB  complained  of,  and  no  exceptions 
taken  to  the  court's  refusal  to  give  those 
asked  for  by  appellant,  this  court  will  not 
review  the  same  on  appeal.  We  find  no  re- 
versible error  in  the  record.  The  Judgment 
of  the  trial  court  Is  therefore  a£9rmed;  the 
costs  of  this  appeal  to  be  taxed  against  ap' 
I>eUant 

BABXCH,  a  J,,  and  BASKIN.  J„  concnr. 


<23  VtaH,  139) 

BEAMAN  V.  MARTHA  WASHDCGTON 

MIN.  CO. 

(Supreme  Court  of  Utah.     Jan.  7,   1901.) 

APPEAL— INSTRnCTIONB— EXCEPTIONS-SUFFl- 
CIBNCY— DEATH  OF  MINOR  CHIliD— 

DAUAGS&-BVIDENCB.  • 

1.  Where  an  instruction  contains  a  number 
of  distinct  propositions  of  law,  many  of  which 
are  doubtless  correct,  an  exception  to  the  in- 
stmction  in  gross  by  mere  reference  to  the 
number  of  the  paragraph  is  insufficient  to  di- 
rect the  attention  of  the  court  to  the  matter 
claimed  to  be  objectionable,  and  is  too  general 
for  consideration  upon  appeal.  Appellant  is  es- 
topped to  complain  of  the  giving  of  an  in- 
struction requested. 

2.  In  an  action  by  a  father  for  the  negligent 
killing  of  Ms  minor  child,  under  sections  2^11, 
2912,  Bev.  St.  1898,  the  recovery  of  the  par- 
ent for  the  pecuniary  loss  sustained  in  being 
deprived  of  the  society,  comfort,  and  protection 
of  the  child  is  not  necessarily  limited  to  the 
period  of  the  child's  minority,  but  the  parent 
may  recover  tor  the  benefits  reasonably  to  be 
expected  to  be  received  by  him  after  majority. 

3.  Where  the  proper  elements  of  damages 
are  affirmatively  stated,  it  is  not  error  to  re- 
fuse to  instruct  negatively  what  cannot  l>e  tak- 
en Into  consideration  by  the  jury  as  elements 
of  plaintiff's  damages,  in  the  absence  of  some- 
thing in  the  testimony  or  arguments  rendering 
auch  nn  instruction  necessary. 

4.  Where  a  question  is  asked  by  plaintiff 
whether  the  attorneys  for  defendant  represent 
in  the  case  an  insurance  company,  and  the 
question  is  objected  to  and  the  objection  sus- 
tained, and  no  effort  is  made  by  the  defense  to 
cure  the  vice,  if  any,  of  the  mere  asking  of 
such  question,  held  not  to  be  such  an  abuse  of 
the  privileges  of  counsel  as  to  require  a  new 
trial. 

5.  In  an  action  for  negligent  killing  while  de- 
ceased was  being  hoisted  in  a  "skip"  out  of  an 
incline  shaft  of  defendant's  mine,  it  is  competent 
to  inquire  how  the  "skip"  was  ordinarily  op- 
erated, for  the  purpose  of  tending  to  show  that 
the  defendant  had  notice  of  the  engineer's  neg- 
ligence; and  experts  may  be  asked  what  elfect 
■nch  running  would  have  upon  the  "skip"  when 
•o  operated  upon  the  track  described. 

(Syllabns  by  the  Court) 

Appeal  from  district  conrt,  Fifth  district; 
EL  V.  Hlgglns,  Judge. 

Action  by  Jacob  Beaman  against  the  Mar- 
tha Washington  Mining  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed- 

This  action  Is  brought  by  plaintifT  for  the 
negligent  killing  of  his  minor  son  by  the  de- 
fendant The  complaint  alleges  the  negli- 
gent construction  by  the  defendant  company 
of  a  track  In  one  of  the  shafts  or  Inclines 
of  its  mine;  that  the  said  track  was  uneven 
and  rough,  so  that  a  "skip"  being  operated 
apoa  the  same  was  likely  to  be  thrown  off 


the  track;  that  the  bell  or  signal  rope  was 
negligently  placed  too  near  the  track;  that 
defendant  negligently  used  an  unsafe  skip, 
which,  from  certain  defects  enumerated, 
could  not  be  run  without  dumping  or  run- 
ning off  the  track;  that  defendant  negligent- 
ly employed  an  incompetent  and  careless 
engineer,  who  operated  the  skip  in  a  Jerky 
and  imsafe  manner;  that  plaintlfTs  son,  of 
the  age  of  16  years,  was  employed  by  the 
defendant  in  general  work  about  the  surface 
of  defendant's  mine,  and  was  Inexperienced 
in  the  underground  workings  of  mines,  and 
was  unfamiliar  with  skips,  equipments,  and 
appliances  used  in  lowering  and  raising  per- 
sons and  objects  In  said  mine,  and  was  oth- 
erwise unfamiliar  with  the  workings  and 
operation  of  mines  in  general;  that  defend- 
ant on  the  day  In  question  carelessly  direct- 
ed said  minor  to  the  bottom  of  the  shaft  in 
said  skip;  and  that  by  reason  of  all  the 
negligent  acts  alleged  said  minor  was  killed. 
There  Is  evidence  In  the  record  that  the 
track  down  the  incline  or  shaft  of  defend- 
ant's mine  was  not  straight,  but  curved,  and 
was  uneven  (that  Is,  not  on  the  same  incline 
all  the  way  down)  and  rough;  that  the  at- 
tention of  defendant's  foreman  had  been 
called  to  the  condition  of  the  track;  that 
upon  said  track  an  "automatic  dumping 
skip"  was  operated  by  steam,  and  that  the 
ordinary  way  for  men  to  go  up  and  down 
the  mine  was  in  the  skip;  that  the  Iianging 
wall  of  the  shaft  came  down  in  places  to 
within  10  Inches  of  the  top  of  the  skip;  that 
the  bell  rope  was  placed  along  the  side  of 
the  track  on  the  wall  plates  on  the  bottom 
of  the  Incline  below  the  Iron  rails;  that,  to 
reach  the  bell  cord  while  riding  up  or  down 
In  the  skip,  one  had  to  reach  over  the  side 
of  the  skip  and  down  to  the  wall  plates,  and 
to  do  so  there  was  danger  of  knocking  one's 
head  against  the  roof;  that  the  bell  cord 
should  have  been  placed  on  the  side  of  the 
shaft,  even  with  or  a  little  above  the  top 
of  the  skip,  where  it  would  have  been  con- 
venient to  reach;  that  there  were  only  a  few 
staples  holding  the  bell  cord  in  place  upon 
the  wall  plates,  so  that,  if  a  person  werq 
not  careful  in  handling  the  bell  cord,  it 
would  become  entangled  in  the  wheels  of  the 
skip;  that  there  should  have  been  staples 
every  10  or  20  feet  to  hold  the  bell  cord  in 
place;  that  there  were  no  safety  appliances 
on  the  skip  to  prevent  it  turning  over  off  the 
track;  that  the  dumping  apparatus  was  de- 
fective; that  the  engineer  in  operating  the 
Skip  would  open  the  throttle  of  the  engine, 
and  carelessly  sit  back  in  his  chair  and  talk 
to  people  while  the  men  were  being  hauled 
np;  that  complaints  of  this  were  made  to 
the  shift  boss  about  10  days  before  the  acci- 
dent; and  that  the  skip  was  known  to  Jump 
the  track  some  four  or  five  times  before  the 
accident  On  the. day  of  the  accident  the 
skip  was  sent  down  for  plaintiff's  son  and 
one  Zuckswert,  and  as  the  skip  was  being 
drawn  np  it  was  discovered  to  be  off  the 
track.    The  skip  was  found  at  about  the 
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20u-foot  level  empty,  dumped  and  turned  up- 
side down,  off  the  track,  with  indications 
that  the  bell  cord  bad  wound  about  the 
wheels,  and  that  the  sl^ip  had  been  dragged 
10  or  15  feet  after  turning  over.  PlaintlfTs 
son  and  Zucl^swert  were  found  at  the  bot- 
tom of  the  shaft,  about  350  feet  from  the 
surface,  both  dead.  Deceased  was  hired  to 
do  chores  on  top  of  tlie  mine,  and  plaintiff 
did  not  linow  until  after  the  accident  that 
his  son  was  worthing  down  the  mine.  The 
jury  returned  a  verdict  for  plaintiff  for  |10,- 
000,  and  a  motion  for  a  new  trial  was  denied 
upon  plaintiff  remitting  $4,000  of  the  amount 
of  the  verdict,  in  accordance  with  the  deci- 
sion of  the  trial  court.  Defendant  appeals 
from  the  Judgment  thus  reduced. 

Rawlins,  Thurman,  Hurd  &  Wedgwood 
and  Bennett,  Harl^ness,  Howat,  Sutherland  & 
Van  Cott,  for  appellant.  Powers,  Straup  & 
Lippman,  for  respondent 

HABT.  District  Judge  (after  staUng  the 
facts).  The  defendant  complains  of  the  fol- 
lowing Instruction  (No.  20):  "If  you  find 
for  the  plaintiff,  you  will  then  award  such 
damages  as  in  your  judgment,  from  the  evi- 
dence, the  plaintiff  has  sustained.  You  can- 
not award  any  damages  for  the  mental  suf- 
fering or  Injured  feelings  of  any  of  the  rela- 
tives of  the  deceased.  In  determining  the 
amount  of  damages,  you  may  take  Into  con- 
sideration the  age,  mental  and  physical 
health  at  the  time  of  his  death,  his  probable 
length  of  life,  his  ability  and  disposition  to 
labor,  his  habits  of  living,  the  probable  earn- 
ings of  deceased  before  coming  of  age,  from 
which  should  be  deducted  the  reasonable 
cost  of  his  care  and  maintenance  during  his 
minority;  also,  the  loss  of  comfort,  society, 
and  companionship  of  said  deceased,  if  any, 
that  the  plaintiff  has  sustained  by  his  death, 
and  the  amount,  if  any,  expended  for  funeral 
expenses.  And  you  should  consider  all  the 
facts  and  circumstances,  so  far  as  shown 
by  the  evidence,  which  show  any  pecuniary 
loss  to  the  plaintiff.  And,  from  all  the  above 
facts,  award  such  compensatory  damages,  if 
any,  as  the  evidence  show."  has  been  sus- 
tained." Appellant's  criticism  of  this  in- 
struction is  for  what  it  fails  to  state,  rather 
than  for  any  error  expressed  therein. 
Among  the  wholesale  exceptions  to  the  in- 
struction given,  appellant  excepts  to  the  giv- 
ing of  Instruction  No.  26.  Whatever  may 
have  been  the  actual  Intent  of  the  enactors  of 
section  8161  of  the  Revised  Statutes  of  Utah 
of  1896,  providing  that  "no  reason  need  be 
given  for  such  exceptions,"  this  court  has  so 
often  condemned  a  general  exception,  and 
held  that  the  specific  objectionable  matter 
must  be  pointed  out,  that  the  writer  of  this 
opinion  does  not  deem  It  necessary  to  dis- 
cuss the  matter  here.  It  may  be  noted,  how- 
ever, that  any  other  rule  would  be  a  hard- 
ship upon  litigants,  a  burden  to  the  courts, 
and  against  public  interest.    Where  the  trial 


court  must  Instruct  the  jury  In  writing  be- 
fore the  arguments  of  counsel  to  the  jury, 
and  often  has  only  the  time  while  the  testi- 
mony Is  being  taken  In  which  to  consider 
and  prepare  the  instructions,  it  would  be 
unreasonable  to  place  the  trial  court  In  the 
position  of  an  insurer.  In  a  sense,  of  the  cor- 
rectness of  each  instruction,  not  only  as  to 
the  law  given,  but  also  as  to  what  is  omitted 
to  be  given;  and  this  without  attention  ever 
being  called  to  the  point  at  the  objection. 
The  Instructions  being  in  writing,  counsel 
have  ample  opportunity  of  knowing  exactly 
what  is  charged,  and  taking  exceptions  to 
objectionable  matter.  There  are  a  number 
of  distinct  propositions  contained  In  said 
instruction,  many  of  which  were,  without 
doubt,  correct  An  exception  in  gross  by 
mere  reference  to  the  number  of  the  para- 
graph did  not  direct  attention  to  the  matter 
objected  to,  and  was  insufficient  Marks  v. 
Thompkins.  7  Utah,  425,  27  Pac.  6;  Nelson 
V.  Brixen,  7  Utah,  454,  27  Pac.  678;  People 
V.  Hart  10  Utah,  204,  37  Pac.  330;  Ruffatti 
V.  Society  Anonyme  des  Mines  de  Lexington. 
10  Utah,  386,  37  Pac.  501:  People  v.  Beriln, 
10  Utah,  41,  36  Pac.  199;  Scoville  T.  Salt 
Lake  City,  11  Utah,  60,  39  Pac.  481;  Lowe 
V.  Same,  13  Utah.  91,  44  Pac.  1030;  Wilson 
V.  Mining  Co.,  16  Utah,  392,  52  Pac.  626; 
Scott  V.  Milling  Co.,  18  Utah,  486,  66  Pac. 
305;  Brlgham  Qty  v.  Crawford,  20  Utah. 
130,  57  Pac.  842;  WaU  v.  Smelting  Co.,  20 
Utah,  474,  59  Pac.  390;  Pool  v.  Railway  Co., 
20  Utah,  210,  58  Pac.  326;  Kebeker  v.  Har- 
vey, 21  Utah,  — ,  60  Pac.  1029;  Hann  v. 
Railway  Co.,  21  Utah,  — ,  62  Pac.  908;  8 
Enc.  PL  &  Prac.  259-261,  and  cases  cited: 
2  Enc.  PI.  &  Prac.  948-851,  and  cases  cited; 
Railroad  Co.  v.  Mackey,  157  U.  8.  72,  15  Sup. 
Ct.  491,  39  L.  Ed.  624,  and  Cases  dted. 

Appellant  complains  of  that  part  of  the 
instruction  which  permits  a  recovery  for  "the 
loss  of  comfort  society,  and  companionship 
of  said  deceased.  If  any,  that  plaintiff  has 
sustained  by  his  death."  Appellant  is  estop- 
ped to  so  object  in  view  of  its  first  request 
to  instruct  as  follows:  "•  •  •  In  such 
action  such  damages  may  be  given  as,  under 
all  the  circumstances  of  the  case,  may  be 
just  not  exceeding  the  probable  pecuniary 
value  of  the  loss  of  the  comfort  society,  and 
protection  to  the  father,  and  the  probable 
earnings  of  such  child,  after  deducting  the 
reasonable  cost  of  his  care  and  maintenance, 
to  which  may  be  added  the  cost  of  necessary 
funeral  expenses.  In  such  action  the  father 
Is  not  entitled  to  recover  for  the  benefit  of 
the  mother  or  heirs  of  the  deceased  child, 
or  for  the  benefit  of  any  other  person  than 
himself." 

But  the  court  did  not  Instruct  that  any  re- 
covery for  loss  of  comfort  society,  etc., 
should  be  limited  to  the  period  of  the  minor- 
ity of  the  deceased,  as  embodied  In  defend- 
ant's fourth  request  as  follows:  "If  the 
jury  find  for  plaintiff,  in  fixing  the  amount 
of  damages  you  should  not  take  Into  account 
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or  allow  for  any  benefit,  adrantage,  aid,  or 
comfort  which  might  have  accrued  to  the 
deceased's  parents,  or  either  of  them,  but 
for  his  death,  after  said  deceased  child  should 
attain  the  age  of  twenty-one  years."  There 
was  no  error  in  the  refusal  to  so  Instruct.  A 
different  rule  is  established  elsewhere,  un- 
der different  statutes.  This  suit  is  brought 
under  and  Is  determined  by  sections  2911, 
2912,  Rev.  St.  Utah   1898,  as  follows: 

"Sec.  2911.  A  father,  or  in  case  of  his 
death  or  desertion  of  his  family,  the  mother, 
may  maintain  an  acticm  for  the  death  or  In- 
Jury  of  a  minor  child;  and  a  guardian,  for 
the  Injury  or  death  of  bis  ward,  when  such 
Injury  or  death  is  caused  by  the  wrongful 
act  or  neglect  of  another.  Such  actlMi  may 
be  maintained  against  the  person  causing 
the  injury  or  death,  or  if  such  person  be  em- 
ployed by  another  person  who  is  responsible 
for  his  conduct,  also  against  such  other  per- 
son. 

"Sec.  2912.  When  the  death  of  a  person, 
not  a  minor,  is  caused  by  the  wrongful  act 
or  neglect  of  another,  his  heirs  or  personal 
representatives  may  maintain  an  action  for 
damages  against  the  person  causing  the 
death,  or  If  such  person  be  employed  by  an- 
other person  who  is  responsible  for  his  con- 
duct, then  also  against  such  other  person. 
In  every  action  under  this  and  the  preceding 
section,  such  damages  may  be  given  as  un- 
der all  the  circumstances  of  the  case  may  be 
Just." 

The  recovery  of  the  parent  is  not  neces- 
sarily limited  to  the  period  of  the  child's  mi- 
nority, but  the  parent  may  recover  for  ben- 
efits reasonably  to  be  expected  to  be  received 
from  the  child  after  majority.  Boyden  v. 
Railroad  Co.,  70  Vt  125,  39  Atl.  771;  Holt  v. 
Railway  Co.  adaho)  S5  Pac.  39;  Railroad  Co. 
T.  Reardon,'  157  111.  372,  41  N.  B.  871;  Fla- 
herty V.  Railroad  Co.,  19  R.  L  604,  SO  Att. 
1182;  Railroad  Co.  v.  Cross  (Kan.  Sup.)  49 
Pac.  599;  Thompson  v.  Johnson  Bros.  Ca,  86 
Wis.  576,  67  N.  W.  298;  RaUway  Co.  v.  Da- 
vis, 56  Ark.  462,  18  S.  W.  628;  Pierce  v. 
Gonners,  20  Colo.  178,  37  Pac.  721;  Railway 
Co.  V.  Compton,  75  Tex.  667,  13  S.  W.  667; 
Bli*ett  V.  Ice  Co.,  110  N.  Y.  504, 18  N.  E.  108; 
Railroad  Co.  v.  WUder,  35  a  C.  A.  105,  92 
Fed.  953;  Hyde  v.  Railroad  Co.,  7  Utah,  359, 
26  Pac.  979;  WeUs  v.  Railway  Co.,  7  Utah, 
482,  27  Pac.  688;  Pool  v.  Railway  Ca,  7 
Utah,  308,  26  Pac.  654;  Chilton  v.  Railway 
Co.,  8  Utah,  48,  29  Pac.  963. 

Appellant  requested  that  recovery  for  loss 
of  comfort,  society,  and  protection  be  limit- 
ed to  the  "probable  pecuniary  value  there- 
of." The  court  evidently  attempted  to  so 
state  the  law  in  the  twenty-sixth  instruction, 
and,  while  the  language  is  not  as  free  from 
iwssible  ambiguity  as  we  would  like  to  see 
It  yet  it  perhaps  more  clearly  restricts  a 
recovery  to  a  pecuniary  standard  than  la 
done  In  the  instruction  approved  by  this 
court  In  the  Hyde  Case  and  the  Wells  Case, 
above  cited. 


Other  requests  by  appellnnt  that  were  re- 
fused and  excepted  to  are  to  the  effect  that 
damages  could  not  be  awarded  on  account 
of  any  loss  to  the  deceased  child,  or  suffer- 
ing on  his  part  This  Is  doubtless  a  correct 
statement  of  the  law,  but  was  appellant  in 
any  wise  prejudiced  by  its  not  being  given? 
There  appears  to  be  no  testimony  of  any  suf- 
fering by  deceased.  The  arguments  of  coun- 
sel in,  or  the  facts  of,  some  cases  might 
make  It  necessary  for  "the  court  to  give  such 
a  charge,  but  in  the  absence  of  some  such 
showing  there  should  not  be  a  reversal  for 
failure  to  so  Instruct.  It  was  a  mere  nega- 
tive,—a  statement  of  what  could  not  be  con- 
sidered as  a  proper  element  of  damages. 
It  was  enough  to  state  affirmatively  the 
elements  of  damages,  In  the  absence  of  some 
necessity  for  telling  the  jury  what  could  not 
be  considered  by  them. 

Error  Is  assigned  to  the  taking  of  certain 
testimony.  Mr.  Hurd,  one  of  the  counsel  for 
defendant  was  called  to  the  stand  by  coun- 
sel for  plaintiff,  and  the  following  proceed- 
ings taken:  "Q.  Mr.  Hurd,  the  firm  of  Raw- 
lins, Thurman,  Hurd  &  Wedgwood,  appear 
as  attorneys  of  record  for  the  defendant 
here,  do  they?  A  Yes,  sir;  the  record  so 
shows  It  Is.  Q.  Do  yon  know  whether  they 
represent  an  insurance  company  in  this  case? 
Mr.  Wedgwood:  I  object  to  it  as  wholly  im- 
material who  they  represent  (Some  argu- 
ment by  counsel  on  each  side.)  Mr.  Wedg- 
wood: We  ask,  If  there  Is  going  to  be  any 
argument  that  the  jury  retire  during  the 
argument.  The  Court:  I  don't  care  to  hear 
any  argument.  The  objection  Is  sustained. 
Judge  Powers:  Note  an  exception.  Mr. 
Wedgwood:  I  will  take  an  exception  to  the 
argument  on  the  objection  to  the  question  by 
Judge  Powers.  We  object  to  the  question 
and  the  argument  of  counsel,  and  we  desire 
to  take  an  exception  to  make  It  a  matter 
of  record.  We  object  to  the  question  being 
put  in  at  all.  The  Court:  Well,  it  can  ap- 
pear on  the  record  that  the  exception  was 
taken,  but  it  will  also  appear  that  the  objec- 
tion was  not  taken  in  time  to  rule  on  it~ 
to  exclude  It  It  was  not  taken  in  time  for 
the  court  to  make  a  ruling  on  It."  We  do 
not  think  there  was  such  an  abuse  of  the 
privileges  of  counsel  that  a  reversal  should 
be  ordered  on  such  a  record.  The  willful 
asking  of  an  Incompetent  question  may  be 
so  prejudicial  that  even  an  instruction  by 
the  court  to  disregard  the  same  may  not 
cure  the  evil.  Here  there  was  no  objection 
to  the  argument  In  the  presence  of  the  jury 
until  after  a  brief  argument  was  had.  There 
was  no  effort  by  defendant  to  cure  the  vltfe 
of  the  question,  If  any,  by  a  request  to  the 
court  to  have  the  jury  disregard  the  same. 
Had  counsel  thought  a  Jury  would  be  less 
likely  to  return  a  verdict  in  favor  of  a  min- 
ing corporation  than  an  insurance  company, 
he  should  have  at  least  sought  to  have  the 
court  cure  the  evil  by  an  oral  instruction 
at  the  time. 
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Objection  was  maJe  to  the  question, 
"What  would  be  the  effect  on  the  skip  on 
that  track,  as  you  have  described  It,  If  It 
was  run  rapidly?"  asked  of  the  witness  Ly- 
man C.  Johnson,  who  had. been  a  miner  for 
15  years.  His  answer  was,  "If  the  skip 
jumped  the  track,  it  would  be  apt  to  turn 
over  If  It  catches  anything."  Substantially 
the  same  question  was  asked  George  A.  Mc- 
Kenzle,  a  witness  who  had  been  engaged  In 
mining  for  30  years.  His  answer,  given  un- 
der objection  and  exception,  was,  "In  my 
judgment,  the  skip  would— if  run  very  rapid- 
ly, might— tip  without  leaving  the  track." 
This  was  a  question  for  expert  testimony, 
and  there  was  no  question  raised  as  to  the 
qnallflcations  of  the  witnesses.  It  was  not 
a  matter  supposed  to  be  within  the  common 
experience  of  the  jury,  and  was  not  the  di- 
rect question  the  jury  were  to  determine. 
The  ultimate  fact  for  the  jury  to  determine 
In  this  connection  was  whether  there  was 
negligence. 

Another  class  of  objections  is  Illustrated 
by  the  following:  "Q.  About  how  fast  was 
the  skip  ordinarily  hauled  up  when  men 
were  in  it?  (Objected  to  by  defendant  ob  Im- 
material. Objection  overruled  and  exception 
taken.)  A.  Sometimes  it  was  run  very  rap- 
Idly,  and  sometimes  slower."  There  are 
some  other  like  questions  and  objections 
and  rulings,  but  there  was  no  error  therein. 
Plaintitr  bad  the  right  to  inquire  how  the 
skip  was  ordinarily  operated,  and  (from  ex- 
perts) what  the  probable  effect  would  be. 
The  judgment  Is  affirmed  at  defendant's 
costs. 

BASKIN,  J.,  and  CHERRY,  District  Judge, 
concur. 


(7  Idaho.  439) 

BANE  et  al.  t.  GUINN. 

(Supreme  Q>urt  of  Idaho.     Dec.  26,  1900.) 

HANDWRITINO— COMPARISON— APPEAL- 
REVIEW. 

1.  In  this  state,  in  an  action  involving  the 
genuineness  of  a  signature,  only  such  papers  as 
are  admitted  in  evidence  in  the  case  for  other 
purposes,  and  such  as  are  admitted  to  be  gen- 
uine, should,  except  in  very  exceptional  cases, 
be  admitted  for  the  purpose  of  comparisou. 

2.  Where,  as  in  the  case  at  bar,  the  verdict 
is  against  the  evidence,  there  being  no  substan- 
tial conflict  in  the  evidence,  the  judgment  based 
upon  such  verdict  will  be  reversed  upon  appeal. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Canyon  county; 
George  H.  Stewart,  Judge. 

Action  by  John  Bane  and  Belle  Bane 
against  M.  B.  Gulnn,  executor  of  M.  H.  GiU. 
Judgment  for  plaintiffs.  Defendant  appeals. 
Reversed. 

Hawley  &  Puckett,  for  appellant  W.  E. 
Borah  and  Brown  &  Cahalan,  for  respond- 
ents. 

HUSTOX,  C.  J.  This  action  Is  brought  by 
tbe  plaintiffs  against  the  defendant,  as  the 


executor  of  the  last  will  and  testament  of 
Mervin  H.  Gill,  deceased,  to  recover  from 
said  estate  the  amount  alleged  to  be  due  up- 
on a  certain  promissory  oote  alleged  by 
plaintiffs  to  have  been  executed  and  delivered 
by  said  Gill  in  his  lifetime  to  Belle  Bane,  a 
married  woman,  and  one  of  the  plaintiffs,  for 
the  sum  of  |4,500  and  interest  Said  note 
having  been  presented  for  allowance  to  the 
said  executor,  and  by  him  rejected,  this  ac- 
tion Is  brought  for  the  recovery  of  the  same. 
The  answer  of  defendant  denies  tbe  execu- 
tion and  delivery  of  the  note  by  the  decedent 
and  also  alleges  that  there  was  no  consid- 
eration therefor.  The  case  was  tried  by  the 
district  court  for  Canyon  county,  with  a  jury, 
upon  tbe  Issues  presented  by  the  pleadings. 
Two  questions  are  presented  by  the  record: 
(1)  Was  the  note  sued  upon  In  this  action  the 
note  of  Mervin  H.  Gill,  deceased?  (2)  Was 
said  note.  If  executed  and  delivered  to  plain- 
tiffs, so  executed  and  delivered  without  con- 
sideration? 

Upon  the  first  proposition  a  large  number 
of  witnesses  testified  upon  both  sides.  The 
first  witness  presented  by  the  plaintiffs  to 
establish  the  genuineness  of  tbe  signatiu«  to 
the  note  is  C.  P.  Bilderback,  who  testifies  In 
substance  as  follows:  "I  have  resided  at 
Emmett  Canyon  county,  Idaho,  for  ten  years, 
and  engaged  In  the  mercantile  business  most 
of  the  time,  and  resided  about  one  mile  from 
M.  H.  Gill,  and  was  well  acquainted  with 
bim.  Have  known  him  about  twenty-five 
years.  For  the  last  few  years  he  has  been 
an  Invalid.  I  had  business  relations  with 
him  for  six  years  that  I  was  In  business 
there.  •  •  •  The  signature  to  that  note, 
to  the  best  of  my  knowledge  and  belief,  Is 
that  of  M.  H.  Gill.  The  writing  In  tbe  body 
of  the  note  Is  that  of  John  McNish,  a  mer- 
chant In  Emmett.  •  •  •  I  think  Mr.  Gill 
became  an  invalid  six  or  seven  years  ago. 
He  apparently  lost  tbe  use  of  his  legs,  and 
could  not  walk.  He  was  not  confined  to  his 
house  all  the  time.  Think,  though,  that  tbe 
last  year  or  two  he  was  confined  to  his  house. 
I  retired  from  business,  and  ceased  dealing 
with  Mr.  Gill  in  '96,  and  since  that  time  have 
had  no  business  relations  with  him."  The 
next  witness  for  plaintiffs  was  Sherman  G. 
King,  who  testified  In  substance  as  follows: 
"I  reside  at  Boise  City,  and  have  a  general 
agency  office.  I  was  clerk  of  the  district 
court,  ex  officio  auditor  and  recorder  of  Ada 
county,  for  four  years,  and  was  acquainted 
with  M.  H.  Gill  in  his  lifetime.  Knew  him 
perhaps  ten  or  twelve  years.  Don't  know 
that  I  was  intimately  acquainted  wttb  him. 
Was  quite  well  acquainted  with  him,— well 
enough  to  go  and  see  him  when  I  went  out 
there,  and  I  have  seen  him  several  times  in 
Boise.  I  knew  his  signature.  I  have  seen 
signatures  that  I  believed  were  his  upon  re- 
corded documents.  I  presume  I  have  seen 
his  signature  a  half  a  dozen  times,  maybe, 
during  the  last  ten  or  twelve  years.  I  think 
I  would  know  his  signature.    (Plaintiffs'  Ex- 
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blbit  A  handed  to  witness.)  Q.  You  may 
state,  in  yonr  opinion,  whose  signature  that 
Is.  from  your  best  linowledge  of  Mr.  M.  H. 
iiill's  signature.  A.  I  believe  that  Is  the 
signature  of  M.  H.  Gill,  to  the  best  of  my 
knowledge  and  belief.  It  was  from  January, 
1891,  to  January,  1893,  that  I  saw  bis  sig- 
nature on  recorded  documents.  Certain  docu- 
ments came  into  my  possession  as  recorder 
of  Ada  county,  purporting  to  be  signed  by 
Mr.  Gill,  and  acknowledged.  I  hare  seen 
one  of  the  documents  since  that  time.  Saw 
it  on  yesterday.  It  was  a  deed  from  Mr. 
OiU  to  some  other  person.  I  do  not  know 
whom.  I  examined  It  on  yesterday.  Have 
only  examined  that  oae  document  (Counsel 
for  plaintiffs  hands  counsel  for  defendant  the 
-deed  referred  to  by  witness,  being  a  deed 
from  M.  H.  Gill  to  John  Bane  and  Belle  Bane, 
dated  August  17,  1891.)  Do  not  recollect  any 
other  deeds  or  documents  outside  of  this 
particular  one.  I  examined  what  purported 
to  be  Gill's  handwriting  down  here  on  va- 
rious checks,  and  one  petition,  I  believe. 
That  deed  is  the  only  document  passing 
through  my  hands  as  recorder  that  I  have 
a  distinct  ■  recollection  of.  I  have  an  idea 
there  were  others,  but  I  am  not  certain  in 
regard  to  that  I  am  not  positive  that  I 
ever  saw  Mr.  GUI  write.  Have  a  faint  recol- 
lection I  saw  him  sign  some  papers  at  his 
•borne.  I  would  not  say  positively,  however. 
If  I  did,  It  was  some  two  or  three  years 
ago.  I  paid  no  attention  to  It.  Was  Just 
there  as  a  visitor,  calling."  The  testimony 
of  Jndson  AUerton,  a  witness  on  part  of 
plaintiffs,  is  to  like  effect  Howard  Sebree, 
another  witness  on  the  part  of  the  plaintiffs, 
testifies  in  substance  as  follows:  "Have  been 
In  the  banking  business  at  Caldwell  for  over 
thirteen  years  as  president  of  the  First  Na- 
tional Bank.  I  met  M.  H.  Gill  once  or  twice 
during  his  lifetime.  He  has  done  some  busi- 
ness through  the  bank.  I  have  become  ac- 
quainted with  bis  signature,  more  or  less,  as 
I  would  with  most  any  class  of  customers. 
Have  seen  his  checks  and  certificates  of  de- 
posits. He  did  business  seven  or  eight  years 
at  the  bank.  (Plaintiffs'  Exhibit  A  banded 
witness.)  Q.  From  your  knowledge  of  Mr. 
Olll's  signature,  whose  signature  is  that?  A. 
In  my  opinion,  that  is  M.  H.  Gill's  signature, 
add.  In  my  opinion,  It  Is  a  genuine  signature." 
Mr.  Sebree  also  gives  various  reasons  for 
and  explanations  of  the  grounds  upon  which 
his  opinion  is  based.  John  McNlsh,  a  witness 
on  the  part  of  the  plaintiffs,  testifies  in  sub- 
stance as  follows:  "I  reside  at  Emmett,  Can- 
yon county,  Idaho,  and  have  been  engaged  in 
the  mercantile  business  for  five  years,  and 
was  acquainted  with  M.  H.  Gill  In  his  life- 
time. Knew  bim  about  13  years,  .and  did  a 
good  deal  of  cash  business  with  him.  Mr. 
Gill  had  a  book  account  at  my  store  during 
the  time  I  have  been  In  business  there,  and 
Iiave  observed  his  signature,  and  received 
checks  and  orders  from  him.  He  would  do 
.about  one  hundred  dollars'  worth  of  business 


a  year.  We  cashed  his  checks  frequently 
during  the  five  years  that  I  have  been  in  busi- 
ness. He  was  affected  with  paralysis,  and 
was  not  able  to  walk,  and  for  the  last  four 
or  five  months  was  not  able  to  get  out  of 
his  house.  I  never  called  on  him.  (Plain- 
tiffs' Exhibit  A  handed  witness.)  I  wrote  the 
-body  of  this  note.  I  wrote  it  upon  a  written 
order  purporting  to  have  been  signed  by  M. 
H.  GllL  I  accepted  It  as  his  signature,  and 
had  no  doubt  about  It  when  I  received  It 
I  wrote  it  according  to  instructions  in  the 
order,  and  rolled  the  order  up  with  the  note, 
and  sent  it  back.  Belle  Bane  presented  the 
order.  She  is  one  of  the  plaintiffs  herein. 
I  heard  she  was  stopping  at  Mr.  GUI's  at  the 
time.  I  had  no  conversation  with  Mrs.  Bane 
in  regard  to  the  note  at  the  time  that  I  drew 
it  having  known  Gill's  signature  ever  since 
I  had  been  in  business.  Q.  You  may  state, 
In  your  opinion,  whose  signature  that  is,  Mr. 
McNIsh,  to  that  note,  to  the  best  of  your 
opinion.  (Objected  to  by  defendant  for  the 
same  reason  as  hereinbefore  stated.  Objec- 
tion overruled,  to  which  ruling  of  the  court 
defendant  excepts,  and  assigns  the  same  as 
one  of  the  grounds  for  new  trial  herein. 
Witness  resumes:)  In  my  opinion,  it  Is  the 
signature  of  M.  H.  Gill."  Other  witnesses 
were  called  by  the  plaintiffs,  all  of  whom 
gave  their  opinions  in  favor  of  the  genuine- 
ness of  the  signature  to  the  note  in  question, 
and  all  of  whose  opinions  were  based  upon 
a  comparison  of  the  signature  to  the  note 
with  other  signatures  of  the  deceased.  Many 
witnesses  were  Introduced  by  the  defendant 
who,  with  equal  opportunities,  and  apparent- 
ly of  equal  intelligence,  unhesitatingly  ex- 
pressed the  opinion  that  the  signature  signed 
to  note  In  question  was  not  that  of  the  de- 
ceased, Mervin  H.  Gill.  Numerous  exhibits, 
consisting  of  checks,  orders,  and  other  papers, 
purporting  to  bear  the  signature  of  deceased, 
were  introduced  and  received  in  evidence, 
as  were  also  certain  photographs  of  papers 
and  signatures. 

In  view  of  this  condition  of  the  testimony. 
It  is  contended  by  the  respondents  that  the 
appellate  court  should  not  disturb  the  verdict 
of  the  Jury.  The  rule  contended  for  is,  we 
are  Inclined  to  think,  sometimes  invoked  or 
recognized  by  courts  to  avoid  responsibility; 
but,  be  that  as  It  may.  It  Is  subject  to  excep- 
tions. The  rule  Is  based  upon  the  theory  that 
In  the  trial  of  a  case  depending  wholly  upon 
questions  of  fact  the  trial  court,  having  the 
witnesses  before  It,  bearing  their  testimony, 
observing  their  manner  of  testifying,  and  be- 
ing enabled  to  observe  their  appearance  and 
deportment  while  under  examination,  Is  bet- 
ter qualified  to  Judge  of  the  weight  to  be  giv- 
en to  their  testimony,  than  is  an  appellate 
court  which  simply  takes  the  testimony  from 
the  record;  but  when  the  testimony  is  by 
deposition,  or,  as  in  the  case  under  considera- 
tion, Is  mere  matter  of  opinion,  and  the  evi- 
dence upon  which  such  opinion  is  based  Is 
before  the  appellate  court,  the  reason  for  the 
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rule  Is  not  apparent.  There  Is  no  question  of 
credlblUty  of  witnesses  In  this  case.  The 
elaborate  arguments  presented  by  some  of 
the  witnesses  upon  both  sides  In  support  of 
the  grounds  upon  which  they  base  their  con- 
clusions, while  they  exhibit  careful  study  and 
industrious  research,  are  still  mere  matters 
of  opinion.  A  most  elaborate  and  Instructive 
dissertation  upon  this  question  of  expert  tes- 
timony in  regard  to  handwriting  will  be 
found  In  an  article  upon  the  celebrated  How- 
land  Will  Case,  4  Am.  Law  Rev.  p.  623.  In 
that  case  some  of  the  most  eminent  scientists 
of  the  United  States,  including  such  men  as 
Prof.  Eben  N.  Horsford,  at  one  time  profes- 
sor of  chemistry  of  Harvard  College;  Prof, 
Benjamin  Pierce,  formerly  of  Harvard  Col- 
lege, at  the  time  superintendent  of  the  coast 
survey;  Prof.  Agassiz,  whose  reputation  Is  as 
wide  as  the  dominion  of  civilization;  Dr. 
Oliver  Wendell  Holmes,— are  found  giving  di- 
verse opinions  with  a  most  startling  degree 
of  .posltiveness.  In  fact,  we  think  we  are  not 
far  from  expressing  the  consensus  of  Judicial 
opinion  when  we  say  that  of  all  testimony 
npon  which  courts  are  called  to  pass  that  of 
expert  witnesses  upon  questions  of  handwrit- 
ing is  the  most  unsatisfactory. 

Much  of  the  briefs  of  both  appellant  and 
respondents  Is  taken  up  with  a  discussion 
of  the  rule  adopted  by  the  trial  court  In  the 
admission  of  testimony.  The  district  court 
held  that  only  such  papers  purporting  to  bear 
the  signature  of  the  party  whose  signature 
was  the  subject  of  controversy  as  were  In 
evidence  in  the  case  for  other  purposes,  at 
were  conceded  to  be  genuine,  were  admis- 
sible. We  are  inclined,  In  the  absence  of 
any  statute  estaollshlng  a  different  rule,  to 
bold  with  the  lower  court  upon  this  proposi- 
tion; although  we  think  occasions  may  arise 
where  the  latitude  of  the  rule  should  be  ex- 
tended. The  defendant  M.  B.  Guinn  testified 
as  follows:  "I  am  executor  of  the  estate  of 
M.  H.  GUI,  and  reside  at  Boise,  and  am  In 
the  insurance  business.  I  knew  M.  H.  Gill 
Intimately  about  25  years,  and  had  business 
relations  with  him.  In  about  1891  he  became 
partially  paralyzed  from  double  curvature  of 
the  spine.  He  first  lost  the  use  of  his  lower 
limbs  entirely,  but  afterwards  he  regained 
some  feeling  In  them;  got  so  he  could  get 
out,  and  get  into  a  phaeton,  and  ride  around 
the  country.  He  transacted  his  own  busi- 
ness before  he  became  a  cripple.  I  would 
take  checks  over  to  the  bank  and  deposit 
them  for  him,  and  also  would  collect  Interest 
on  deposits  that  he  would  have,  and  figure 
up  notes  for  him.  I  was  acquainted  with  his 
business  affairs  to  such  a  degree  that  in  later 
years  he  asked  me  at  different  times  to  go 
over  his  papers  and  notes,  and  make  a  list 
of  them.  He  could  only  write  his  name.  He 
always  had  money  In  notes  and  cash  to  the 
extent  of  about  $8,000  to  ?12,000,  and  owned 
some  land.  He  owned  the  old  homestead  and 
160  acres  adjoining.  His  mother  died  In 
1866.    h.  D.  Gill,  father  of  M.  H.  Gill,  died 


in  1891.  To  my  knowledge  M.  H.  Gill  set- 
tled all  of  his  bills,  and  he  ran  very  few. 
He  ran  store  bills  in  Emmett,  but  paid  them 
every  sixty  days.  He  never  was  In  debt  but 
a  very  few  dollars  at  a  time,  and  that  was 
simply  store  bills  at  Emmett  He  always 
had  money  in  the  bank.  I  have  assisted  him 
In  drawing  checks  on  several  occasions,  and 
have  seen  him  sign  checks  and  other  docu- 
ments. (Witness  handed  plaintiffs'  £b[:hibit 
B  for  examination.  Witness  resumes:)  That 
is  the  wUL  I  was  present  when  It  was  sign- 
ed, and  he  maCe  the  signature  to  the  wilL 
Mr.  li.  L.  Feltham  and  J.  M.  Martin  were 
also  present  The  two  days  we  were  fixing 
up  his  will  for  him  he  was  under  consider- 
able strain,  and  I  think  he  was  a  little  weaker 
after  he  signed  this  will  than  before.  We 
had  been  doing  considerable  work  In  settling 
his  affairs.  Gill  wrote  his  name  'Mervin 
GUI'  at  the  suggestion  of  his  attorney,  and 
I  called  bis  attention  to  it,  and  told  him  that 
there  would  have  to  be  an  "H.'  there,  bo  that 
It  would  be  'Mervin  H.  GUI';  so  he  added  the 
•H.'  after  his  name  was  written."  "Mrs. 
Bane  and  her  husband,  the  plaintiffs,  were 
endeavoring  to  purchase  the  ranch  belonging 
to  Mr.  Gill,  upon  which  he  was  living.  Mrs. 
Bane  stated  to  me  she  would  like  to  have  the 
old  place  very  much.  This  yas  about  May 
10  or  11,  1899,  and  I  afterwards  had  a  con- 
versation with  Mr.  Gill  In  regard  to  the  sale 
of  the  ranch.  I  wUl  not  be  real  positive,  but 
I  think  Mrs.  Bane  was  near  the  door  of  the 
sick  room  the  time  I  asked  him  what  lil» 
price  was  on  the  ranch.  Just  as  I  was  bid- 
ding Merv.  good-by  (I  was  going  home),  I 
said  to  him:  'Merv.,  what  Is  your  price  on 
this  ranch?  Belle  has  talked  about  possibly 
buying  It,  or  making  some  trade  with  yon?* 
He  said,  'If  she  should  want  It.  It  Is  $4,000. 
but,  if  anybody  else  wants  it.  It  will  be  $4,- 
500;  but  I  don't  think  they  can  raise  the  mon- 
ey to  pay  for  It,'— meaning  Mrs.  Bane  and 
John  Bane,  the  plaintiffs.  I  know  of  an  evi- 
dence of  indebtedness  held  by  Mr.  Gill  before 
his  death  against  Mr.  and  Mrs.  Bane,  the 
plaintiffs.  It  was  a  note  made  In  1891  in  the 
sum  of  $2,000.  Mr.  Gill  asked  me  to  figure 
up  the  note  and  the  interest  on  It  I  think  it 
was  at  the  time  the  wlU  was  made,— May, 
1809.  I  had  the  note  In  my  hands  at  the 
time,  and  It  was  signed  'John  Bane'  and 
'Belle  Bane.'  I  made  a  memorandum  of  the 
amount  due  at  the  time,  but  do  not  know 
what  l>ecame  of  It  In  1895  I  made  a  general 
memorandum  of  all  his  notes.  All  the  notes 
and  papers  of  Mr.  Gill  came  into  my  posses- 
sion, after  his  death,  as  administrator.  I  did 
not  find  this  note  signed  John  Bane  and  Belle 
Bane  among  the  papers.  When  I  figured  op 
the  note  and  Interest  some  time  between 
May  and  the  time  of  his  death.  It  amounted 
to  $1,700  or  $1,800.  Some  time  about  the 
month  of  May  I  told  Mrs.  Bane  what  Mr. 
Gill  had  said  to  me,— what  he  had  made  up 
his  mind  to  do  In  regard  to  the  note,— and 
gave  her  the  whole  conversation,  and  told 
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her  that  I  was  satisfied  that  he  intended  to 
give  her  that  note,  from  what  he  had  said 
to  me,  for  serrices  in  his  last  sickness.  I 
simply  said  to  her  that  in  fact  I  was  very 
glad  that  she  was  going  to  get  the  note.  I 
thought  that  it  was  no  more  than  right  that 
she  should  have  It,  and  she  said,  'Well,  all 
right;  if  he  did  not  give  it  to  her,  she  would 
work  some  way,  and  pay  it  oft.'  I  brought 
the  matter  up  here  again  in  Caldwell,  when 
this  proposed  note  was  handed  to  me  In  my 
office  some  time  in  November  of  last  year. 
1  asked  Mrs.  Bane  if  that  $1,800  note  against 
her  and  her  husband  did  not  belong  to  L.  D. 
Gill  as  TireU  as  to  Merv.;  in  other  words,  if  it 
did  not  belong  to  the  L.  D.  Gill  estate.  No.- 
she  said.  It  did  not;  that  it  was  Merv.'s,  and 
belonged  to  Merv.  personally;  but  said  that 
Mr.  L.  D.  Gill  went  over  with  Bane,  her  hus- 
band, to  Boise,  when  the  deal  was  closed  up 
for  which  the  note  was  given.  In  May,  when 
we  were  talking  of  this  $1,800  note,  owed  by 
her  and  her  husband,  she  did  not  mention 
anything  about  having  a  note  against  M.  H. 
Gill,  and  did  not  state  anything  about  M.  H. 
Gill  owing  her  anything.  There  Was  some 
borrowed  money  owed  by  Mr.  and  Mrs.  Bane 
to  Gill,  amounting  to  about  $240.  There  was 
no  written  evidence  of  the  indebtedness.  I 
had  a  talk  with  Mrs.  and  Mr.  Bane  In  regard 
to  it  right  after  the  funeral  of  Mr.  Gill,— the 
evening  of  the  funeral.  There  was  also  an 
amount  due  on  a  county  warrant  of  $521. 
Before  Mr.  Gill's  death  he  sent  a  warrant 
for  that  amount  over  to  Caldwell  by  Mr. 
Bane,  to  be  collected,  and  placed  In  the  bank 
to  Mr.  Gill's  credit.  I  saw  Mr.  Bane  stand- 
ing there  at  the  gate  of  the  old  home,  and 
told  him  that,  'Before  Mr.  Gill's  death  he 
said  that  you  owed  $240  or  $230,'  and  Mr. 
Bane  called  to  his  wife,  Belie  Bane,  the  other 
plaintlfC  herein,  and  asked  her  bow  much  was 
that  that  she  got  from  Merv.  long  ago,  and 
she  said,  '$240';  and  then  I  said.  The  only 
dltference  between  you  is  $240?'  and  they 
said,  'Yes.'  I  said  that  there  was  a  ceitiflcate 
that  Mr.  Gill  was  worrying  about  before  he 
died,— a  $390  warrant  he  sent  over,  with  in- 
terest,—and  asked  what  became  of  It,  and 
John  Bane  said  that  Gill  told  him  he  could 
use  the  money,  and  i  said,  'That  is  very 
strange,  as  he  worried  about  it  not  coming 
over,  and  asked  where  it  was;'  and  Bane  said, 
'I  will  try  to  meet  you  in  Caldwell  on  Mon- 
day, and  pay  it.*  This  was  on  Friday  or 
Saturday.  So  I  said, 'All  right.'  After  I  had 
got  a  short  ways  below  Bmmett,  on  my  way 
home,  I  heard  a  team  coming  behind  me  at 
a  rapid  gate,  and  slow  np,  and  Mr.  Bane 
drove  np.  He  said,  'Here  is  a  check  for  that 
warrant,  $560;'  so  I  gave  him  the  difference 
between  $621  and  $550,  the  amount  that  was 
due;  so  he  gave  me  McNlsh  and  Allen's 
check  for  $560.  I  again  said  then,  'The  only 
dlflference  Iwtween  you  and  Mr.  Gill  at  this 
time  Is  $2407'  and  he  said,  'Yes;'  and  he  said, 
•I  will  pay  that  as  soon  as  I  sell  some  hay;' 
and  I  said,  'All  right'    During  the  first  con- 


versation in  regard  to  the  borrowed  money 
and  the  warrant  Mrs.'  Bane  was  present;  so 
was  J.  M.  Martin,  ^rs.  Guinn  was  present 
when  be  ifaid  me  the  $550.  John  Bane  said 
that  Mrs  Bane  got  the  $240  from  GiU.  Just 
before  Mr.  GUI's  death  he  made  a  statement 
to  me  in  regard  to  the  amounts  that  he  owed; 
he  seeking  to  inform  me  of  bis  affairs,  and 
settle  up  all  his  indebtedness  before  his  death, 
as  he  told  me  at  the  time  that  he  could  not 
live  very  long.  When  he  sent  for  me  to  make 
his  will,  he  said  he  contd  not  live  through 
the  sntnmer,  and  that  he  wanted  to  straight- 
en everything  up.  The  Sunday  before  his 
death  on  Tuesday  he  insisted  on  my  going 
over  to  town  and  getting  the  bills  that  he 
owed,  BO  that  he  could  pay  them.  (Counsel 
for  plaintiffs  move  to  strike  out  the  above  an- 
swer, commencing  with  'Just  before  Mr. 
Gill's  death,'  as  immaterial,  and  irrelevant, 
and  hearsay.)  The  Court:  It  may  be  stricken 
out  except  his  statement  as  to  the  apprehen- 
sion of  death,  and  disregarded  by  the  jury 
(to  which  ruling  of  the  court  counsel  for  de- 
fendant then  and  there  excepted,  and  assigns 
the  said  exception  as  one  of  the  grounds  for 
new  trial  herein.  Witness  resumes:)  Mr. 
Gill  said  on  Sunday  previous  to  his  death 
that  he  could  not  live  but  a  few  days,  and  he 
made  a  statement  to  me  in  regard  to  the 
amount  he  owed  and  as  to  whom  he  owed. 
Q.  Did  he  state  on  that  occasion  whether  or 
not  he  waa  indebted  to  Mr.  or  Mrs.  Bane,  oe 
both  of  them?  A.  He  made  a  statement  to 
me  of  what  was  owing  to  him  at  the  time  he 
named  me  as  executor." 

It  seems  from  the  evidence  that  the  de- 
ceased had  heen  an  invalid  for  several  years 
prior  to  his  death,  and  for  several  months 
immediately  preceding  his  death  he  was  con- 
fined most  of  the  time  to  his  bed.  Under 
these  circumstances  it  would  seem  as  though 
a  comparison  of  the  contested  signatures  with 
others  made  by  deceased  at  or  near  the  time 
when  the  contested  signature  was  alleged  to 
have  been  made  would  have  been  much  more 
satisfactory.  Take  the  signature  to  the  will 
made  on  the  12th  day  of  May,  1899  (about 
two  months  prior  to  the  death  of  deceased), 
and  the  signature  to  the  tax  statement  made 
on  June  2,  1809  (less  than  two  months  prior 
to  his  death),  and  compare  them  with  the 
contested  signature,  and  the  variance  is  so 
palpably  apparent  as  to  be  observable  upon 
casual  inspection.  The  contested  signature 
Is  alleged  to  have  been  made  on  May  20,  1890. 
The  deceased,  by  reason  of  his  enfeebled  con- 
dition, as  well  as  on  account  of  his  some- 
what limited  education,  had  for  some  years 
been  compelled  to  trust  his  business  affairs 
largely  to  others.  Mr.  Howard  Sebree,  one 
of  the  principal  witnesses  for  plaintiffs,  states 
that  from  about  1895  to  the  time  of  his  death 
the  defendant  attended  to  the  business  of 
deceased.  The  defendant  seems  to  have  been 
the  trusted  friend  and  confidential  adviser  of 
deceased.  He  not  only  managed  his  affairs, 
but  when  admonished  that  he  was  approach- 
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ing  his  end,  be  sends  for  defendant  to  pre- 
pare bis  will,  and  make  a  final  adjustment  of 
hi»  affairs.  Deceased  talked  with  defendant 
fully  and  freely  concerning  the  obligations 
be  felt  himself  under  to  the  plaintiff  Belle 
Bane  for  her  care  and  kindness  to  him  dur- 
ing bis  last  illness,  expressed  bis  desire  and 
intention  to  reward  her  liberally  therefor, 
and  In  fulfillment  of  such  desire  and  inten- 
tion gave  to  her  a  note  of  herself  and  bus- 
band  for  some  $1,700  or  fl.SOO;  and,  when 
asked  by  defendant  what  price  he  placed 
upon  the  home  ranch,  deceased  stated  that 
Belle  (the  plaintift)  could  have  it  for  $4,000, 
but  to  any  one  else  the  price  would  be  (4,500. 
In  the  several  conversations  had  with  the  de- 
fendant both  prior  to  the  death  of  the  de- 
cedent and  immediately  thereafter,  although 
their  attention  was  repeatedly  called  to  the 
subject,  the  plaintiffs  stated  that  the  $240 
and  the  amount  due  upon  the  county  warrant 
of  some  $521,  both  of  which  sums  were  paid 
by  plaintiffs  subsequent  to  the  death  of  de- 
cedent, and  no  word  said  about  any  claim 
against  his  estate,  covered  all  transactions 
between  plaintiffs  and  decedent  The  de- 
cedent was  a  man  of  simple,  frugal  habits, 
and  seems  to  have  been  possessed  with  an 
almost  morbid  dislike  of  incurring  a  peciml- 
ary  obligation.  The  record  contains  no  evi- 
dence of  bis  ever  having  given  his  note  to 
any  one,  or  for  any  purpose,  aside  from  that 
in  question.  That  a  man  of  the  disposition 
and  habits  of  the  decedent  should  have  exe- 
cuted a  note  of  an  amount  sufficient,  if  not  to 
defeat,  to  at  least  greatly  embarrass,  the 
carrying  out  of  his  wishes  and  purposes  as 
expressed  in  his  la^t  will,  made  only  a  few 
days  before,  and  should,  moreover,  never 
mention  the  fact  to  his  friend  and  adviser, 
the  man  whom  he  had  not  only  intrusted  im- 
plicitly with  his  affairs  for  yeare,  and  whom 
he  had  selected  to  carry  out  his  wishes  in  re- 
gard to  the  disposition  of  his  estate  after 
he  was  gone,  is  a  conclusion  so  utterly  incon- 
sistent with  all  the  record  shows  us  of  the 
life  and  habits  of  the  decedent  as  to  require 
somettiing  more  to  support  it  than  the  opin- 
ion' of  experts,  such  as  is  shown  by  this  rec- 
ord. 

We  do  not  find  any  reversible  error  in  the 
rulings  of  the  trial  court  in  the  matter  of 
admitting  or  excluding  evidence  or  in  the 
Instructions.  This  is  not,  strictly  speaking, 
a  case  of  "conflict  of  evidence."  The  only 
conflict  is  in  the  difference  of  opinion  of  the 
various  witnesses  upon  the  question  of  hand- 
writing. There  does  not  appear  to  be  any 
appreciable  conflict  upon  any  other  evidence 
In  the  case,  and  we  cannot  affirm  a  Judg- 
ment based  upon  a  verdict  which,  in  our  view, 
is  so  contrary  to  the  evidence  in  the  case. 
The  Judgment  of  the  district  court  is  revers- 
ed, and  cause  remanded  for  a  new  trial;  costs 
to  the  appellant 

QUARLES  and  SULUVAX,  JJ..  concur. 


(7  Idabo,  466) 
A.  J.  KNOLLIN  &  00.  v.  JONES  et  al. 
(Supreme  Ourt  of  Idaho.     Dec.  31,  1900.) 

NO.VSUIT— CONSENT  TO  SALE  OF  MORTGAGKD 
CHATTELS  —  TITLE  OF  PURCHASER  —  EVI- 
DENCE}—VERDICT— INSTRUCTIONS  TO  JURY- 
MOTION  FOR  NEW  TRIAL— CUMULATIVE  KVI- 
DENCE^-JURY— CHALLENOBS. 

1.  A  mortgagee  who  coasents  to  a  sale  be- 
ing made  of  the  mortgaged  chattels  by  the 
mortgagor  waives  the  lien  of  the  mortgage  as 
to  such  portions  of  the  mortgaged  property  as 
the  mortgagor  may  sell  under  such  consent, 
and  the  purchaser  takes  title  free  of  the  mort- 
gage lien. 

2.  Motion  for  nonsuit  is  properly  denied 
where  the  evidence  shows  that  the  plaintiff,  a 
purchaser  of  the  mortgaged  chattels,  bought  the 
property  in  controversy  from  the  mortgagor, 
with  the  consent  of  the  mortgagee. 

3.  Several  mortgages  were  given  by  B.  &  L. 
to  the  E.-S.-B.  Co.  on  different  brands  of  sheep. 
The  mortgagee  consented  in  writing  that  the 
mortgagors  sell  the  mortgaged  property  in  lots 
to  pay  the  mortgage  delits.  The  mortgagors 
did,  at  various  and  sundry  times,  sell  portions 
of  the  mortgaged  chattels,  and  accounted  to 
the  mortgagee  for  the  proceeds  of  such  sales. 
Later,  another  mortgage  was  given  on  the  rem- 
nant left  out  of  the  said  brands  of  sheep,  to 
the  original  mortgagee,  by  the  mortgagors,  to 
secure  the  balance  due  on  the  original  mort- 
gage debts,  with  a  small  advance.  Later,  the 
mortgagors  sold  a  portion  of  the  sheep  to 
plaintiff,  and  after  that  the  mortgagee  caused 
the  sheriff  to  seize  the  sheep  sold  to  plaintiff 
under  the  last  mortgage.  Plaintiff  sued  to  re- 
cover possession  of  the  sheep  so  seized  by  the 
sheriff.  On  the  trial  letters  were  admitted  in 
evidence,  over  the  objections  of  the  defendants, 
in  which  the  mortgagee  advised  and  urged  the 
mortgagors  to  sell  all  their  sheep  to  meet  thoir 
obligations.  No  siiowing  was  made  thot  the 
mortgagee  countermanded  or  recalled  its  con- 
sent to  the  two  sales  of  said  sheep  by  the 
mortgagors,  and  the  evidence  all  tended  to 
show,  as  did  defendants'  answer,  that  the  va- 
rious mortgages  and  transactions  thereunder 
were  treated  by  the  parties  as  a  continuing 
transaction.  A  letter  from  the  mortgagee  to 
the  mortgagors  was  also  introduced  in  evi- 
dence, tending  to  show  a  willingness  to  sales 
by  the  mortgagors.  Held,  that  all  of  the  letters 
were  properly  admitted  in  evidence,  and  that 
the  evidence  supported  the  verdict. 

4.  Erroneous  instructions  that  are  favorable, 
not  prejudicial,  to  the  appellant,  will  not  an- 
thorize  a  reversal  or  the  granting  of  a  new 
trial. 

5.  A  party  who  requests  an  instruction,  which 
the  court  gives,  but  which  conflicts  with  an  in- 
struction already  given  by  the  court,  will  not 
be  heard,  on  appeal,  to  complain  that  the  two 
instmctions  arc  incpnsistent. 

G.  A  motion  for  a  new  trial,  upon  the  ground 
of  newly-discovered  evidence,  is  properly  de- 
nied, where  such  evidence  is  cumulative,  and 
could,  with  proper  diligence,  have  been  pro- 
duced at  the  trial. 

7.  A  new  trial  should  not  be  granted  upon 
the  ground  that  an  incompetent  juror  was 
drawn  upon  the  panel,  where  the  record  shows 
that  the  complaining  party  accepted  the  trial 
jury  without  exhausting  his  peremptory  chal- 
lenges. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Blaine  county: 
0.  O.  Stockslager,  Judge. 

Action  by  A.  J.  KnolUn  &  Co.,  a  corpora- 
tion, against  L.  C.  Jones  and  others,  to  re- 
cover possession  of  sheep  seized  by  the  sher- 
iff under  a  chattel  mortgage  executed  by 
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Boyd  &  Lltts  to  the  Evans-Sniiler-Buel  .Com- 
pany, a  corporation,  and  purchased  by  plain- 
tiff from  said  mortgagors.  Verdict  for  plain- 
tiff. Defendants  the  sheriff  and  mortgagee 
moved  for  a  new  trial,  which  was  denied, 
and  from  the  order  denying  the  new  trial 
defendants  appeal.    Affirmed. 

W.  C.  Howie,  Geo.  M.  Parsons,  and  S.  B. 
Kingsbury,  for  appellants.  Chas.  Neal,  W. 
E.  Borah,  and  Lyttleton  Price,  for  respond- 
ent 

QUAHLES,  J.  The  respondent  commen- 
ced this  action  to  recover  from  the  appel- 
lants the  possession  of  7,441  head  of  sheep 
and  damages  for  their  retention.  Appellants 
answered, alleging  the  following  facts:  That 
the  appellant  L.  C.  Jones,  sheriff  of  Lincoln 
county,  as  agent  for  the  appellant  the  Evans- 
Snider-Buel  Company,  seized  said  sheep, 
same  being  known  as  "Boyd  &  Lltts'  sheep." 
That  said  sheep  were  the  property  of,  own- 
ed, and  possessed  by  Boyd  &  Lltts,  a  co- 
partnership composed  of  Frank  W.  Boyd  and 
G.  W.  Lltts,  subject  to  certain  mortgage 
Uens  of  the  appellant  the  Evans-Snider-Buel 
company.  That  on  October  27,  1898,  said 
Boyd  &  Utts  executed  to  appellants  the 
Evans-Snider-Buel  Company  a  mortgage  on 
said  sheep  and  other  sheep  to  secure  an  In- 
debtedness of  $29.»1G.48  due  said  Kvans- 
Snlder-Buel  Company  from  said  Boyd  & 
Utts.  Said  mortgage  was  duly  verified,  ex- 
ecuted, and  acknowledged,  and  filed  of  rec- 
ord In  the  office  of  the  recorder  of  Elmore 
county,  on  November  1,  1898,  and  copies 
thereof  filed  of  record  In  the  counties  of  Ada, 
Owyhee,  and  Blaine  in  November,  1898,  and 
that  the  respondent  knew  of  the  existence  of 
that  mortgage,  and  knew  that  said  sheep 
were  so  mortgaged  to  said  Evans-Snlder- 
Buel  Company.  During  the  year  of  1807 
and  1898  said  Evans-Snider-Buel  Company 
advanced  from  time  to  time  to  said  Boyd  & 
Lltts  upon  loans,  to  secure  which  said  Boyd 
&  Lltts,  from  time  to  time,  executed  mort- 
gages on  sheep  owned  by  them  in  different 
parts  of  the  state  of  Idaho,  including  the 
sheep  to  recover  the  possession  of  which  this 
action  was  commenced  by  the  respondent 
One  of  said  mortgages  was  executed  June 
11,  1898,  to  secure  the  sum  of  $82,072.21  up- 
on 41,654  sheep.  This  mortgage  was  subject 
to  other  mortgages  given  by  said  Boyd  & 
Lltts  to  said  Evans-Snider-Buel  Company  on 
portions  of  said  sheep.  A  number  of  mort- 
gages were  executed  by  said  Boyd  &  litts 
to  said  Evans-Snider-Buel  Company,  all  of 
which  are  set  forth  in  the  answer  of  the  ap- 
pellants. The  mortgage  under  which  de- 
fendant Jones  seized  said  sheep,  executed 
•  October  27,  1898,  is  the  last  one  executed  be- 
tween the  parties,  and  covered  22,000  head 
of  sheep.  Each  of  the  mortgages  contained 
the  following  clause,  to  wit:  "It  is  provid- 
ed, however,  that  the  said  live  stock  and 
chattels  shall  remain  in  the  possession  of 
Bald  mortgagors  herein,  and  fed  by  the  mort- 


gagors during  the  term  of  this  mortgage, 
subject  to  the  conditions  and  stipulations 
hereinafter  set  forth  and  expressed;  but  the 
mortgagors  shall  have  no  right  to  remove 
the  same,  or  any  part  thereof,  from  the  place 
where  they  are  now  located,  excepting  as 
may  be  herein  provided,  or  to  otherwise  dis- 
pose of  or  incumber  said  property,  without 
the  written  permission  of  the  holders  of  the 
note  or  notes  hereinafter  mentioned.  At 
least  three  days  before  the  maturity  of  said 
note  or  notes,  the  above-described  live  stock 
shall  be  shipped  and  consigned  to  Evans- 
Snider-Buel  Co.,  at  Union  Stock  Yards,  South 
Omaha,  Neb.,  Union  Stock  Tards,  Chicago, 
111.,  or  Kansas  City  Stock  Yards,  Kansas 
City,  Mo.,  and  sold  by  it  on  commission,  in 
the  usual  and  customary  way,  and  out  of  the 
proceeds  it  shall  pay  Itself  the  hereinafter 
mentioned  indebtedness,  and  a  commission 
of  fifty  cents  (50c.)  per  head  on  the  whole 
number  of  cattle  mentioned  herein,  and  on 
any  other  of  the  live  stock  herein  mentioned 
the  regular  commission  provided  by  the  ex- 
changes where  the  same  may  be  sold." 

There  is  considerable  evidence,  both  oral 
and  documentary,  including  a  large  corre- 
spondence between  Boyd  &  Litts  on  the  one 
hand,  and  said  Evans-Snider-Buel  Company 
upon  the  other.  The  respondent  A.  J.  Knol- 
lin  &  Co.,  claims  to  have  purchased  said 
sheep  from  said  Boyd  &  Lltts  on  the  14th 
day  of  April,  1899.  The  contract  of  sale  was 
in  writing,  signed  by  said  Boyd  &  Lltts  and 
said  KnoUln  &  Co.  Respondent  took  posses- 
sion of  the  sheep  in  question,  under  said  con- 
tract of  sale,  on  the  19th  day  of  April,  1809, 
some  five  or  six  miles  east  of  Mountain 
Home,  in  Elmore  county.  The  contract  price 
was  $13,771.40,  $2,000  of  which  was  paid 
April  14,  1899,  and  a  draft  for  the  balance 
($11,771.40)  was  delivered  to  said  Boyd  & 
Ldtts  April  10, 1899,  at  which  time  Knollin  & 
Oo.  took  possession  of  the  sheep  in  question. 
The  sheep  remained  in  their  possession  until 
May  4,  1899,  when  the  sheriff  of  Lincoln 
county,  the  appellant  Jones,  seized  the  same 
under  the  chattel  mortgage  aforesaid,  on 
October  27,  1898;  whereupon  this  action  was 
commenced,  and  in  proceedings  of  claim  and 
delivery  the  coroner  of  Lincoln  county  took 
said  sheep  from  the  possession  of  said  sher- 
iff, whereupon  the  appellants  executed  a  re- 
delivery bond,  and  said  sheep  were  turned 
back  to  the  possession  of  the  appellants. 

The  only  important  question  of  fact  in  this 
case,  and  to  which  the  evidence  pointed  and 
was  directed,  is  whether  said  sale  was  made 
by  Boyd  &  Litts  to  Knollin  &  Oo.  with  con- 
sent of  said  E^rans-Snlder-Buel  Company. 
There  are  many  letters  in  the  record  from 
said  Evans-Snider-Buel  Company  to  said 
Boyd  &  Litts,  during  the  existence  of  the 
prior  mortgages,  urging  said  Boyd  &  Lltts 
to  sell  sheep  covered  by  said  mortgages  in 
order  to  meet  their  obligations  to  said  Evans- 
Snider-Buel  Company  secured  by  those  mort- 
gages.    This  evidence  shows  a  wllliugness 
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on  the  part  of  said  mortgagee  to  have  the 
mortgaged  property  sold  by  the  mortgagors, 
said  Boyd  &  Litts,  and  the  latter  did  at  dif- 
ferent times  sell  quantities  of  the  sheep  so 
mortgaged,  accounting  to  said  mortgagee  for 
the  purchase  price  of  the  sheep  so  sold. 
These  letters  were  prior  to  the  execution  of 
the  last  mortgage,  to  wit,  the  one  mentioned 
aforesaid,  of  date  October  27,  1898.  But  a 
careful  consideration  of  the  evidence  Intro- 
duced before  the  Jury  at  the  trial,  as  well 
as  the  answer  of  the  appellants,  showed 
that  this  last  mortgage,  given  to  secure  fai- 
ences due  upon  the  former  mortgage  debts, 
and  an  advance  made  by  the  mortgagee  to 
enable  the  mortgagors  to  carry  the  sheep 
mortgaged  through  the  winter  of  1888  and 
1899,  was  treated  and  regarded  by  the  par- 
ties, to  a  certain  extent  at  least,  in  the  light 
of  a  continuing  transaction.  No  notice  was 
given  said  mortgagors  by  said  mortgagee 
that  sales  of  the  sheep  mortgaged  were  no 
longer  to  be  made  by  the  mortgagors,  or 
that  the  consent  of  said  mortgagee  to  such 
sales  being  made  by  the  mortgagors  was 
withdrawn. 

It  Is  argued  on  behalf  of  the  appellants 
that  the  evidence  does  not  show  that  after 
the  execution  of  the  last  mortgage  the  mort- 
gagee agreed  or  consented  to  any  sale  be- 
ing made  by  said  Boyd  &  Litts.  On  April 
20,  1899,  the  following  letter  was  written 
by  the  mortgagee  to  said  mortgagors,  to  wit: 
"[Evans-Snlder-Buel  Co.'s  Letter  Head.] 
Union  Stock  Yards,  South  Omaha,  Neb.,  April 
20,  1809.  Joint  Letter.  Messrs.  Boyd  & 
Litts,  Boise  caty  and  Mountain  Home,  Idaho 
—Gentlemen:  We  beg  to  aclinowledge  re- 
ceipt of  Mr.  Geo.  W.  Litts'  letter  of  April 
4th,  aslclng  our  advice  in  regard  to  selling 
yearlings  at  $2.00  per  head.  We  are  unable 
to  say  anything  that  will  be  of  use  to  you, 
as  we  are  not  fully  acquainted  with  the  gen- 
eral conditions  of  your  country,  nor  of  your 
plans  of  working  out  your  deal.  We  know 
of  some  sales  of  yearlings  in  Oregon  at  $2.00 
per  bead,  but  we  are  not  posted  upon  the 
general  feeling  of  sheep  men  in  the  North- 
west country  In  regard  to  prices  of  sheep 
for  the  coming  summer.  However,  it  is  our 
opinion  that  prices  will  not  be  as  good  as 
last  year.  Respectfully  yours,  Evans-Snlder- 
Buel  Co.,  by  C.  a  Daly,  Manager."  The 
yearlings  mentioned  in  this  letter,  as  shown 
by  the  evidence  of  Mr.  Litts,  are  the  sheep 
in  controversy.  The  evidence  shows  that, 
In  September  preceding,  said  mortgagors, 
Boyd  &  Litts,  sold  a  portion  of  the  mort- 
gaged sheep  to  said  Knollln  &  Co..  who  were 
permitted  to  retain  the  same  as  their  own 
by  the  mortgagee  without  any  release  of  the 
mortgage  being  given  by  said  mortgagee. 
A  careful  consideration  of  all  of  the  evi- 
dence Introduced  before  the  Jury  convinces 
us  that  the  Jury  were  Justified  In  coming  to 
the  conclusion,  which  they  must  have  reach- 
ed, that  the  sale  made  by  said  mortgagors 
on  April  14,  1890,  and  completed  by  delivery 


on  April  19,  1869,  was  made  by  the  mort- 
gagors with  the  consent  of  the  mortgagee. 

At  the  close  of  the  plaintltTs  evidence  the 
defendants  made  a  motion  for  nonsuit  In  the 
following  words,  to  wit:  "Defendants  make 
motion  for  a  nonsuit  on  the  ground  that  the 
purchasers  of  the  sheep  and  the  agents  of 
plaintiff  examined  the  records,  and  knew  of 
the  mortgage,  and  purchased  the  sheep,  and 
with  knowledge  they  made  this  contract 
of  purchase,  and  it  is  not  claimed  that  the 
mortgage  Is  paid  or  money  ever  tendered." 
This  motion  was  denied,  and  this  action  of 
the  court  is  the  ground  upon  which  the  ap- 
pellants base  their  first  assignment  of  er- 
ror. This  motion  was  properly  overruled. 
Actual  knowledge  of  the  existence  of  the 
mortgage  could  not  defeat  the  purchase  or 
affect  the  rights  of  the  purchasers,  where 
the  sale  Is  made  with  the  consent  of  the 
mortgagee.  The  consent  of  the  mortgagee 
to  a  sale  of  the  chattels  mortgaged  waives 
the  lien  of  the  mortgage  as  to  one  who  pur- 
chases from  the  mortgagors.  It  Is  true  that 
the  consent  to  a  certain  specified  portion 
of  mortgaged  chattels  is  not  a  consent  to 
other  portions.  But  in  the  case  at  bar  the 
evidence  was  sufficient  to  Justify  the  Jury  in 
finding  that  the  mortgagee  did  consent  to  a 
sale  of  such  portions  thereof  as  the  mort- 
gagors might  desire  to  sell. 

The  second  assignment  of  error  relates  to 
the  Introduction  of  certain  letters  from  the 
mortgagee  to  the  mortgagors,  in  which  the 
said  mortgagee  not  only  advises  the  sale  of 
the  sheep  mortgaged  In  lots,  but  Insists  upon 
such  sales.  These  letters  were  introduced 
over  the  objection  of  appellants,  who  except- 
ed thereto.  It  is  argued  that  owing  to  the 
fact  that  these  letters  were  written  prior 
to  the  last  mortgage,  which  was  executed 
October  27,  1898,  they  were  for  that  rea- 
son Irrelevant,  and  this  is  the  ground  upon 
which  their  Introduction  was  excepted  to, 
as  shown  by  the  record.  We  think  that 
these  letters  were  proper  evidence,  and  that 
their  admission  was  not  error.  As  hereto- 
fore stated,  the  parties  all  along  treated  the 
various  mortgages  and  acts  thereunder  as 
one  continuing  transaction,  and  the  answer 
of  the  appellants  so  treated  them,  and  it  was 
upon  this  ground  that  the  trial  court  evi- 
dently admitted  said  letters  in  evidence. 

The  third  assignment  of  error  Is  based  up- 
on the  ground  that  the  evidence  Is  Insuffi- 
cient to  sustain  the  verdict  We  cannot 
agree  with  the  appellants  upon  this  conten- 
tion. What  we  have  heretofore  said  dispos- 
es of  this  alleged  error,  and  makes  It  un- 
necessary to  further  review  the  evidence. 
Suffice  it  to  say  that  we  have  given  our  most 
careful  attention  to  the  evidence,  and  think- 
that  it  sustains  the  verdict 

The  fourth  assignment  ot  error  is  that  the 
verdict  Is  too  vague  and  indefinite  to  sup- 
port the  Judgment  We  do  not  think  so.  It 
is,  however,  unnecessary  to  enter  upon  a  dis- 
cussion of  this  question,  for  the  reason  that 
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the  record  does  not  sbow  that  this  question 
was  raised  before  entry  of  judgment  In 
Stock  Co.  y.  Delamue,  2  Idaho,  1017,  29  Fae. 
87,  this  court  held  that  this  question  could 
not  be  raised  after  judgment.  In  that  case 
this  court  said:  "Another  answer  to  the 
contention  of  plahitifC  is  that  It  comes  too 
late.  Objections  to  the  form  of  the  verdict 
should  be  made  before  judgment.  If  a  ver- 
dict can  be  understood,  it  will  be  sustained, 
although  Informal.  The  language  should  be 
so  construed  as  to  sustain  the  verdict  if 
possible."  The  plaintiff  sued  to  recover 
7,441  sheep  of  a  certain  brand,  described  In 
the  complaint,  of  the  value  of  $2  per  head. 
On  the  trial  It  was  expressly  agreed  as  fol- 
lows, to  wit:  "The  value  of  each  head  of 
sheep  was  admitted  to  be  $2  per  head,  and  It 
was  admitted  that  there  was  no  dispute  as 
to  the  number  of  sheep  purchased  by  A.  J. 
Knollin  &  Co.  of  Boyd  &  Litts,  if  they  pur^ 
chased  any,  and  that  the  number  that  they 
purchased,  and  took  In  the  first  Instance  un- 
der such  purchase,  was  seven  thousand  four 
hundred  and  forty-one  sheep,  of  the  value  of 
two  dollars  per  head."  The  verdict  com- 
plained of  is  in  words  and  figures  as  follows, 
to  wit:  "We,  the  jury  In  the  above-entitled 
cause,  find  for  the  plaintiff  for  the  return  of 
the  property  set  forth  in  the  complaint,  or, 
if  return  cannot  be  had,  then  the  value 
of  the  same,  which  we  assess  at  $2.00  per 
bead."  We  think  that  under  the  pleadings, 
and  under  said  stipulation,  said  verdict  "can 
be  understood." 

The  fifth  assignment  of  error  Is  based  upon 
alleged  errors  in  giving  Instructions  to  the 
Jury.  We  have  carefully  examined  the  in- 
structions, and  think  that  they,  in  the  main, 
gave  to  the  jury  the  law  of  the  case  correctly. 
The  instructions  were  to  the  effect  that  the 
mortgagors,  vrtth  the  written  consent  of  the 
mortgagee,  could  sell  the  mortgaged  prop- 
erty so  as  to  relieve  it  of  the  mortgage  lien; 
that  consent  to  sell  a  specified  portion  only 
did  not  give  consent  to  sell  other  portions 
not  specified.  And,  at  the  request  of  the 
appellants,  the  court  instructed  the  jury  that 
a  sale  of  any  portion  of  the  mortgaged  chat- 
tels by  the  mortgagors,  without  the  written 
consent  of  the  mortgagee,  would  be  void. 
This  Is  not  the  law,  as  such  sale  would  con- 
vey the  title  subject  to  the  mortgage  lien. 

The  court  also  Instructed  the  jury,  at  the 
Instance  and  request  of  the  appellants,  that 
'If  the  mortgagor  is  permitted  to  sell  the 
mortgaged  property  by  the  mortgagee  on 
condition  that  the  mortgagee  shaU  receive 
all  the  proceeds  of  the  sale,  and  release  the 
property  from  the  mortgage  if  requested  'so 
to  do,  such  proceeding  does  not  invalidate 
the  mortgage."  It  is  now  contended  that 
the  instructions  are  contradictory,  for  which 
reason  a  reversal  should  be  had. 

The  last  instruction  is,  apparently.  In  con- 
flict with  the  main  instructions,  but  such 
conflict  Is  one  In  appearance  only.  Such  con- 
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sent  on  the  part  of  the  mortgagee  to  a  sale 
by  the  mortgagor  waives  the  lien  of  the 
mortgage  to  the  extent  of  the  sale  so  made, 
but  does  not  invalidate  the  mortgage,  or 
waive  the  lien  thereof,  as  to  the  unsold 
mortgaged  property.  This  instruction  be- 
ing asked  by  the  appellants,  they  cannot  now 
be  heard  to  complain  thereof. 

The  instruction  that  the  sale  of  any  por- 
tion of  the  mortgaged  property  by  the  mort- 
gagors, without  the  written  consent  of  the 
mortgagee,  is  void,  is  erroneous,  as  above 
stated;  but,  being  requested  by  the  appel- 
lants, they  will  not  be  heard  now  to  com- 
plain, and  especially  so  as  It  could  and  did 
do  the  appellants  no  harm.  The  verdict 
cannot  be  disturbed  on  account  of  said  In- 
structions. Whatever  error  was  made  in 
giving  the  instructlcms  was  in  favor  of,  and 
not  prejudicial  to,  the  appellants. 

The  appellants  contend  that  their  motion 
for  a  new  trial  should  have  been  granted  be- 
cause they  had  newly-discovered  evidence. 
We  have  carefully  examined  the  afiSdavits 
of  the  witnesses  used  on  the  motion  for  new 
irial,  and  think  that  the  so-called  newly- 
discovered  evidence  Is,  in  the  main,  cumula- 
Uve,  and  that  none  of  it  was  beyond  the 
ceach  of  the  appellants,  who,  by  proper  dili- 
gence, could  have  produced  it  at.  the  triaL 
The  affluavits  do  not  show  such  surprise  as 
will  warrant  the  granting  of  a  new  triaL 
We  think  that  the  district  judge  did  not.  In 
denying  the  motion  for  a  new  trial,  abuse 
that  discretion  vested  In  him  by  law,  and  we 
are  not  warranted  in  reversing  the  sUd  order 
upon  this  ground. 

Appellants  contend  that  the  verdict  should 
be  set  aside,  and  a  new  trial  granted,  be- 
cause women  were  drawn  upon  a  regular 
panel  of  the  jury.  It  is  argued  that  women 
are  not  competent  jurors  in  this  state.  Con- 
ceding this  to  be  the  law,  can  we  reverse 
this  case,  and  send  it  back  for  a  new  trial, 
simply  because  women  were  drawn  and  sum- 
moned on  the  panel  of  the  jury?  '  The  rec- 
ord shows  that  no  woman  served  on  the  Jury 
that  tried  this  case.  It  does  not  appear  that 
the  appellants  were  prejudiced  by  reason  of 
the  fact  that  women  were  summMied  on  the 
regular  panel,  as  they  did  not  exhaust  th'eir 
peremptory  challenges.  Their  rights  were 
not  affected,  and  we  cannot  reverse  for  er- 
rors which  do  not  prejudice  the  substantial 
rights  of  the  complaining  party.  Having  ac- 
cepted the  jury  while  they  yet  had  peremp- 
tory challenges  which  they  had  not  exer- 
cised, appellants  should  not  be  heard  to  com- 
plain, after  verdict,  that  women  were  drawn 
and  summoned  on  the  regular  panel.  For 
the  reasons  herein  stated,  the  judgment  and 
order  denying  the  motion  of  the  appellants 
for  a  new  trial,  appealed  from,  are  hereby 
aflirmed,  with  costs  of  appeal  to  the  respond- 
ent 

HUSTON,  C  J.,  and  SULLIVAN,  J.,  concur. 


Digitized  by 


Google 


63  PACIFIC  REPORTER. 


(Or. 


(3S  Or.  462) 

ELUS  T.  FRAZIE31,  Sheriff  and   Ex  Officio 

Tax  Collector. 

(Supreme  Court  of  Oregon.    Jan.  28,  1901.) 

TAXATION  OF  BICYCLES— CONSTITUTIONALITY 
OF  STATUTE— SPECIAL  STATUTE— UNIFORM- 
ITY OF-  TAXATION— UOUBIJE  TAXATION. 

1.  Laws  18J)9,  i>.  152,  authorizing  a  tax  of 
$1.25  on  bicj-cles  within  certain  counties  only, 
for  the  purpose  of  constructing,  maintniuing, 
and  repairing  bicycle  paths  on  highways  and 
in  'other  places,  creates  a  tax,  and  not  a  li- 
cense, and  is  a  local  act.  in  riolation  of  Const, 
art.  4,  $  23,  subd.  7,  prohibiting  special  laws 
for  laying,  opening,  and  worliing  on  highways. 

2.  Laws  18!>9,  p.  152,  authorizing  a  tax  of 
$1.25  on  bicycles,  without  regard  to  their  value, 
is  a  violation  of  Const,  art.  9,  §  1,  which  pro- 
vides that  the  legislative  assembly  shall  {>ruvide 
uniform  and  equal  rates  of  assessment  and  tax- 
ation. 

3..  Laws  1890,  p.  152,  authorizing  a  tax  of 
$1.25  on  bicycles,  is  in  violation  of  Const,  art. 
1,  i  32,  which  provides  that  all  taxation  shall 
be  equal  and  uniform,  since  as  bicycles  are  tax- 
able under  Laws  1893,  p.  6,  authorizing  the 
assessment  of  real  and  personal  property,  it  is 
a  double  taxation  on  bicycles,  from  which  oth- 
er property  is  exempt. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty;   A.  F.  Sears,  Judge. 

AcUon  by  J.  A.  Ellis  against  WilUam 
Frazier,  as  sheriff  and  ex  ofBcio  tax  col- 
lector. From  a  Judgment  in  favor  of  plain- 
tiff, the  defendant  appeals.    Affirmed. 

This  is  an  action  to  recover  tbe  possession 
of  a  bicycle,  or  the  sum  of  $10  as  its  value,  in 
case  possession  thereof  cannot  be  had,  and 
the  further  sum  of  $5  damages  for  its  alleged 
unlawful  seizure  and  detention.  The  facts 
are  that  the  defendant,  as  sheriff  of  Mult- 
nomah county,  appointed  one  J.  W.  Jolmson 
as  bicycle  tax  collector  therein,  who  on  June 
22,  1900,  by  reason  of  the  plaintifTs  failure 
to  pay  a  special  tax  of  $1.25  levied  upon  all 
bicycles  used  in  said  county,  seized  plain- 
tiff's bicycle,  and  refused  to  surrender  it, 
except  upon  the  payment  of  said  tax,  and 
the  further  sum  of  $1  as  a  fine  for  having 
neglected  to  pay  the  same.  The  complaint 
is  In  the  usual  form,  and  also  alleges  that 
the  act  of  tbe  legislative  assembly  under 
which  such  seizure  was  made  is  violative  of 
certain  provisions  of  the  constitution,  par- 
ticularly enumerating  them.  A  demurrer  to 
the  complaint,  on  the  ground  that  It  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action,  having  been  overruled,  and  tbe 
defendant  declining  to  plead  further,  Judg- 
ment was  given  as  demanded,  and  tbe  de- 
fendant appeals. 

Geo.  E.  Chamberlain,  for  appellant.  W. 
D.  Fenton  and  R.  A.  Lelter,  for  respondent 

MOORE,  J.  (after  stating  the  facts).  The 
question  presented  for  consideration  is 
whether  the  act  of  the  legislative  assembly 
approved  February  18,  1899  (I^ws  1890,  p. 
152),  iuiposiug  in  certain  counties  a  tax  of 
$1.25  upon  bicycles,  contravenes  the  consti- 
tution of  the  state,  thei*oby  rendering  any 
of  the  provisions  of  said  statute   void.    It 


may  be  safely  said  that  a  court  of  last 
resort,  in  constniiug  a  statute,  will  place  its 
decision  upon  other  grounds  If  possible,  rath- 
er than  to  annul  the  act  of  a  co-ordinate 
department  of  the  government;  the  rule  be- 
ing Avell  settled  in  this  state  that  an  act  of 
the  legislative  assembly  will  not  be  declared 
void,  in  whole  or  in  part,  unless  its  incom- 
patibility with  the  organic  law  Is  apparent 
and  free  from  doubt,  every  reasonable  In- 
tendment being  invoked  to  uphold  the  vali- 
dity of  the  statute.  King  v.  City  of  Port- 
land, 2  Or.  146;  Cline  v.  Greenwood.  10 
Or.  230;  Cresap  v.  Gray,  10  Or.  345;  Crow- 
ley V.  State,  11  Or.  512,  6  Pac.  70;  Cook 
V.  Port  of  Portland,  20  Or.  580,  27  Pac  263. 
13  L.  R.  A.  533;  Deane  v.  Bridge  Co..  22 
Or.  167,  29  Pac.  440,  15  L.  R.  A.  614;  State 
V.  Shaw,  22  Or.  287,  20  Pac.  1028;  Irriga- 
tion Co.  V.  Barnhart,  22  Or.  389,  30  Pac. 
37;  Simon  v.  Xorthup,  27  Or.  487,  40  Pac. 
560,  30  h.  R.  A.  171. 

The  opinion  df  Mr.  Chief  Justice  Marshall 
in  Marbury  v.  Madison,  1  Oanch,  137,  2 
L.  Ed.  CO,  has  forever  set  at  rest  the  prin- 
ciple that  a  written  constitution  enacted  by 
the  sovereign  power  is  the  supreme  law  of 
the  land,  and  binding  alike  upon  each  de- 
partment of  the  government,  and,  however 
delicate  tbe  task  may  be,  the  duty  of  de- 
claring the  supremacy  of  the  organic  law  is 
imposed  upon  tlie  judiciary  whenever,  in  an 
appropriate  manner,  the  repugnance  of  the 
statute  Is  made  a  material  issue  by  a  party 
who  has  sustained,  or  will  incur,  injury  by 
Its  enforcement  Keeping  these  rules  of 
construction  In  view,  we  will  examine  the 
case  made  by  the  complaint  In  which  it  is 
alleged,  inter  alia,  that  the  act  of  the  leg- 
islative assembly,  under  which  tbe  plain-  • 
tiff's  bicycle  was  seized  and  detained,  vio- 
lates subdivision  7  of  section  23  of  article  4 
of  the  constitution  of  the  state. 

The  provision  of  the  organic  law.  Invoked 
to  annul  the  act  in  question.  Is  as  follows: 
"The  legislative  assembly  shall  not  pass  spe- 
cial or  local  laws  in  any  of  tbe  following 
enumerated  cases,  that  Iq  to  say:  •  •  • 
(7)  For  laying,  opening,  and  working  on  high- 
ways, or  for  the  election  or  appointment  of 
supervisors."  Tbe  act-In  question,  the  valid- 
ity of  which  Is  challenged  by  the  Judgment 
complained  of,  provides,  in  effect  that  the 
county  court  or  board  of  county  commission- 
ers of  each  county  shall,  on  or  before  the 
1st  day  of  March  of  each  year,  levy  a  special 
tax  of  $1.25  upon  each  bicycle  within  its  or 
their  Jurisdiction,  except  such  as  are  kept 
for  sale,  and  have  not  been  sold,  loaned, 
traded,  or  in  any  manner  previously  disposed 
of.  Section  1.  Immediately  after  said  levy 
the  sheriff  shall  appoint  a  bicycle  ta  -  col- 
lector (section  2),  who  shall  collect  said  tax, 
and  issue  tags,  which  shall  be  attached  to 
the  bicycles  of  the  persons  paying  the  taxes 
thereon.  Section  4.  llie  absence  of  snih 
tag  from  any  bicycle  is  deemed  prima  facie 
evidence  that  the  tax  lias  not  been  paid. 
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and  upon  the  discovery  thereof  the  tax  col- 
lector may  seize  and  hold  all  such  bicycles 
until  said  tax  and  the  further  sum  of  $1  as 
a  fine  have  been  paid.  Section  5.  For  the 
collection  of  said  tax  there  shall  be  allowed 
not  to  exceed  25  cents  of  each  and  every 
tax  collected.  Section  8.  The  money  col- 
lected in  pursuance  of  the  lery  of  said  tax 
shall  be  deposited  in  the  county  treasury, 
and  known  as  the  "Path  Fund,"  which  shall 
be  used  to  construct,  maintain,  and  repair, 
along  the  public  highways,  "and  such  other 
places  as  may  be  thought  advisable  by  the 
county  court  or  board  of  county  commission- 
ers within  the  county,  such  suitable  paths 
for  the  use  of  bicycles  and  pedestrians  as 
may  be  determined  upon  by  the  county  court 
or  board  of  county  commissioners."  Section 
0.  "The  provisions  of  this  act  shall  not  ap- 
ply to  the  counties  of  Baker,  Clatsop,  Coos, 
Cro(d[,  Onrry,  Douglas,  Gilliam.  Grant,  Har- 
ney, Josephine,  Klamath,  Lake,  Lane,  Lin- 
coln, Linn,  Malheur,  Morrow,  Polk,  Sher- 
man, Union,  Umatilla,  Wallowa,  and  Wheel- 
er."   Section  18. 

As  a  preliminary  matter,  it  is  important 
to  consider  whether  the  burden  thus  im- 
posed upon  bicycle  owners  is  a  tax  or  a 
license;  for,  if  the  latter,  it  is  not  inhibited 
by  the  provisions  of  the  organic  act  relied 
tipon,  the  courts  generally  holding  that  the 
constitutional  requirement  as  to  unlfcarmity 
of  taxation  has  no  reference  to  the  taxation 
of  occupations.  Elx  parte  City  Council  of 
Montgomery,  64  Ala.  463;  Ex  parte  Mirande, 
73  Cal.  365,  14  Pac.  888;  Baker  v.  City  of 
Cincinnati,  11  Ohio  St  534.  The  legislative 
assembly  has  referred  to  the  levy  as  a  tax, 
but  the  descriptive  designation  is  unimpor- 
tant; for  the  object  sought  to  be  attained 
by  the  enactment  must  determine  the  char- 
acter of  the  exaction.  Ex  parte  Gregory,  54 
Am.  Rep.  516.  "The  distinction  between  a 
demand  of  money,  under  the  police  power, 
and  one  made  under  the  power  to  tax,"  says 
Judge  Cooley,  "Is  not  so  much  one  of  form 
as  of  substance.  The  proceedings  may  be 
the  same  in  the  two  cases,  though  the  pur- 
pose is  essentially  different.  The  one  is 
made  for  regulation,  and  the  other  for  reve- 
nue. If,  therefore,  the  purpose  Is  evident  in 
any  particular  instance,  there  can  be  no  dif- 
ficulty in  classifying  the  case,  and  referring 
It  to  the  proper  power."  Cooley,  Tax'n,  396. 
It  was  held,  in  the  case  of  In  re  Wan  Tin 
(D.  C)  22  Fed.  701,  that  whenever  it  Is  man- 
ifest that  the  fee  for  a  license  to  conduct 
an  occupation  is  substantially  in  excess  of 
the  sura  necessary  to  cover  the  cost  of  Is- 
suing the  license  and  the  incidental  expenses 
attending  the  regulation  of  the  business,  the 
burden  is  a  tax,  and  not  a  license.  So,  too, 
In  City  of  St.  Paul  v.  Traeger,  25  Minn. 
248,  the  common  council  of  St.  Paul  having 
passed  an  ordinance  requiring  a  license  fee 
of  $25  from  every  peddler  of  vegetables 
In  the  streets  of  the  city,  and  no  regulation 
or  restraint  having  been  imposed  upon  the 


manner  of  conducting  the  business.  It  was 
held  that  the  exaction,  being  so  much  in 
excess  of  the  reasonable  expense  of  issuing 
the  license,  was  a  tax  levied  upon  the  busi- 
ness for  revenue.  "It  is  thereftwe  conclu- 
sive," says  Mr.  Tiedeman,  in  his  work  on 
State  and  Federal  Control  of  Persons  and 
Pr<^erty  (volume  1,  p.  495),  In  commenting 
upon  the  distinction  between  a  tax  -and  a 
license,  "that  the  general  requirement  of  a 
license,  for  the  pursuit  of  any  business  that 
Is  not  dangerous  to  the  public,  can  only  be 
justified  as  an  exercise  of  the  power  of  tax- 
ation, or  the  requirement  of  a  compensa- 
tion for  the  enjoyment  of  a  privilege  or 
franchise."  The  production  of  a  revalue, 
however,  is  not  conclusive  evidence  of  an 
exercise  of  the  taxing  power;  for  it  has  been 
held  that  the  legislative  assembly  may  au- 
thorize municipal  corporations  to  issue  li- 
censes which  incidentally  result  in  securing 
revenue.  Cooley,  Const.  Llm.  (5th  Ed.)  *201; 
Ex  parte  Mirande,  supra;  City  of  Leaven- 
worth V.  Booth,  15  Kan.  472;  Vansant  v. 
Stage  Co.,  60  Md.  330;  Flanagan  v.  Treas- 
urer, 44  N.  J.  Law,  118;  State  v.  Bean,  91 
X.  C.  554.  The  use  of  a  bicycle  by  its  owner 
as  a  means  of  cheap  and  speedy  locomotion 
in  attending  to  his  business  or  promoting 
his  enjoyment  by  reasonable  exercise,  there- 
by contributing  to  his  health  and  prolonging 
his  life,  cannot  well  be  classed  as  an  oc- 
cupation; and  if  it  were  it  is  not  necessarily 
dangerous  to  the  public,  unless  the  absence 
of  noise  in  its  operation,  and  consequent 
llabilty  to  come  in  contact  with  pedestrians, 
make  it  so.  The  act  in  question  does  not 
attempt,  in  any  manner,  to  regulate  the 
speed  of  bicycles,  or  to  require  a  bell  to  be 
attached  thereto  to  be  rung  when  approach- 
ing travelers,  or  to  carry  a  lighted  lantern 
at  night  to  avoid  collisions,  and  hence  it  can- 
not be  said  that  the  statute  was  enacted 
for  protection. 

Whatever  the  rule  may  be  in  respect  to 
the  granting  of'  licenses  which  incidentally 
result  in  producing  a  revenue,  or  the  law  in 
relation  to  the  authority  of  a  municipal  cor- 
I)oration  in  the  maintenance  of  its  streets, 
it  cannot  reasonably  be  inferred  that  the 
burden  Imposed  by  the  act  in  'question  was 
an  exercise  of  the' police  power  of  the  state; 
for  the  use  of  a  bicycle  does  not  necessarily 
tend  to  the  destruction  of  the  highways. 
We  do  not  wish  to  be  understood  as  intimat- 
ing that  the  sum  of  one  dollar  more  than 
the  cost  of  executing  the  necessary  receipts 
and  supplying  the  requisite  tags  Is  an  un- 
reasonable exaction,  but,  inasmuch  as  that 
sum  is  set  apart  from  each  collection  as  a  , 
fund  for  the  purpose  of  constructing  and 
maintaining  bicycle  paths,  it  is  evident,  we 
think,  from  a  consideration  of  the  entire  act, 
that  it  was  primarily  designed  as  a  means 
of  raising  revenue,  and  the  burden  thus  im- 
posed must  therefore  be  treated  as  a  tax, 
and  not  a  license. 

Beferrlng  to  the  principal  objection  urged 
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asainst  the  statute,  It  will  be  seen  that  the 
act  applies  only  to  the  counties  of  Benton, 
Clackamas,  Columbia,  Jackson,  Marlon,  Mult- 
nomah, Tillamook,  Wasco,  Washington,  and 
Yamhill,  and  hence  the  first  inquiry  which 
is  naturally  evoked  by  the  clause  of  the  con- 
stitution to  which  attention  has  been  called 
Is  whether  the  act  under  consideration  is  a 
local  law.  A  local  act  is  confined  in  its  opera- 
tion to  the  property  and  persons  of  a  limit- 
ed portion  of  the  state.  People  t.  O'Brien, 
38  N.  Y.  IDS.  "A  local  act,"  says  Earl,  J., 
in  People  t.  Railroad  Co.,  86  N.  Y.  1,  "is 
one  operating  only  within  a  limited  territory 
or  specified  locality."  In  Maxwell  t.  Tilla- 
mook Co.,  20  Or.  495,  26  Pac.  803,  Mr.  Jus- 
tiye  Lord,  In  defining  the  term,  says:  "Stat- 
utes are  sometimes  distinguished  as  general 
or  local,  according  to  whether  they  are  In- 
tended to  operate  throughout  the  entire  ja- 
rlsdlctlon,  or  only  within  a  single  county  or 
other  division  or  place.  A  law  which  ap- 
plies only  to  a  limited  part  of  the  state,  and 
the  Inhabitants  of  that  part,  is  local."  The 
provisions  of  the  bicycle  tax  law  are  opera- 
tive only  in  10  of  the  83  counties  of  the 
state,  and,  under  the  definition  of  the  term 
as  adopted  by  this  and  other  courts  of  last 
resort,  the  act  In.  Question  Is  undoubtedly  a 
local  law. 

The  next  inquiry  is  whether  the  act  pro- 
vides for  laying,  opening,  or  working  on 
highways.  A  way  may  be  public,  though 
suitable  only  for  footmen  and  horses,  or 
when  not  suitable  for  all  carriages  (Rex  t. 
County  of  Salop,  13  East,  95;  Rex  v.  Lyon, 
16  El,  a  li.  243;  Tyler  v.  Sturdy,  108  Mass. 
196;  Railway  Co.  v.  Boston,  140  Mass.  8T, 
2  N.  E.  &13);  and  hence  a  bicycle  path  is  a 
highway  for  bicyclists  and  pedestrians.  It 
will  be  remembered  that  section  9  of  the  act 
in  controversy  not  only  authorizes  tiie  con- 
struction of  bicycle  paths  along  the  public 
highways,  but  also  in  such  other  places  as 
may  be  thought  advisable  by  the  county 
court  or  board  of  county  commissioners.  If 
the  construction  of  a  bicycle  path  along  the 
public  highway  be  deemed  a  reasonable  use 
of  an  existing  right  (Simon  v.  Northup,  27 
Or.  487,  40  Pac.  560,  SO  L.  R.  A.  171),  the 
location  of  these  paths  in  such  other  places 
as  may  be  thought  advisable  by  the  county 
court  or  board  of  coimty  commissionem 
would  seem  to  be  the  laying  out  of  a  high- 
way by  means  of  a  local  law,  which  Is  in 
that  respect,  at  least,  inhibited  by  the  consti- 
tution (Maxwell  v.  Tillamook  Co.,  supra). 
But,  however  this  may  be,  the  question  is 
not  necessarily  Involved  herein;  for  it  does 
not  appear  that  any  portion  of  the  fund 
arising  from  the  bicycle  tax  was  being  ex- 
pended in  laying  out  paths  in  any  other 
places  than  along  the  public  highway. 

It  Is  alleged  in  the  complaint  that  the  act 
in  question  is  violative  of  section  1  of  ar- 
ticle 9  of  the  constitution,  which,  so  far  as 
a{)pUcable  herein,  U  as  follows:    "The  legis- 


lative assembly  shall  provide  by  law  fot 
uniform  and  equal  rates  of  assessment  and 
taxation;  and  shall  prescribe  such  regula- 
tions as  shall  secure  a  Just  valuation  for 
taxation  of  all  property,  both  real  and  per- 
sonal," etc.  The  value  of  the  bicycle  tbe 
possession  of  which  Is  sought  to  be  recovered 
in  this  action  Is  alleged  to  be  the  sum  of 
$10.  The  transcript  does  not  show  whether 
the  value  thus  alleged  Is  greater  or  less  than 
ordinary  prices  charged  for  bicycles  by  deal- 
etB  therein,  but,  as  the  use  of  these  vehidea 
must  tend  to  their  destruction,  we  think  it 
may  be  safely  assumed  that  the  price  of  a 
bicyde  depends  upon  its  age,  pattern,  condi- 
tion, workmanship,  and  the  material  of 
which  it  is  composed,  and  that  its  value,  be- 
ing dependent  upon  so  many  elements,  muat 
necessarily  be  variant  The  act  under  con- 
sideration imposes  a  tax  of  $1.2S  upon  eacb 
bicycle  in  use.  Irrespective  of  its  value,  and 
it  remains  to  be  seen  whether  such  a  bur- 
den Is  equal  and  uniform.  In  Bright  v.  Mo 
Cullough,  27  Ind.  223,  under  a  clause  of  the 
constitution  of  Indiana  prescribing  that  tbe 
general  assembly  shall  provide  by  law  tor  a 
uniform  and  equal  rate  of  assessment  and 
taxation,  and  shall  prescribe  such  regula- 
tions as  shall  secure  a  just  valuation  for 
taxation  of  all  property,  both  real  and  person- 
al, etc.,  it  was  held  that  a  specific  tax  of  one 
cent  on  each  acre  of  taxable  land  in  a  oo^ 
tain  township,  levied  in  pursuance  of  an  act 
of  the  general  assembly,  which  pretended  to 
authorise  the  assessment  of  a  tax  not  to  ex- 
ceed 1^  cents  on  each  acre  of  taxable  land 
for  road  purposes,  was  inhibited  by  tbe  or- 
ganic law  of  that  state.  In  Smith  T.  Com- 
missioners, 117  Ala.  196,  23  South.  141,  it 
was  held  that  an  act  of  the  legislative  as- 
sembly levying  a  tax  of  one  dollar  per  an- 
num upon  each  road  wagon  in  Marshall  coun- 
ty, for  the  benefit  of  the  public  roads,  violat- 
ed the  constitutional  provision  of  Alabama 
prescribing  that  all  taxes  shall  be  assessed 
In  exact  proportion  to  the  value  of  such 
property.  In  Board  v.  Dunn  (Colo.  Sup.)  40 
Pac  357,  it  was  held  that  an  act  of  tbe 
legislative  assembly  of  Colorado,  providing 
that  nonresidents  grazing  cattle  In  any  coun- 
ty of  that  state  should  pay  50  cents  per  head 
therefor  in  lieu  of  taxes,  was  void,  as  being 
in  conflict  with  the  constitution  of  that  state, 
which  prescribed  that  all  taxes  should  be 
uniform.  In  Railway  Co.  v.  State,  49  Ohio 
St  189,  30  N.  E.  435,  it  was  held  that  an 
act  of  the  legislature  of  Otiio,  requiring  every 
corporation  or  company  operating  any  part 
of  a  railroad  within  the  state  to  pay  the  com- 
missioner of  railroads  and  telegraphs  a  fee  of 
one  dollar  per  mile  for  eacb  mile  of  track 
operated  within  the  state,  contravened  tbe 
constitution  of  that  state,  which  declared 
that  laws  should  be  passed  taxing  by  a  uni- 
form rule  all  moneys,  credits,  investments, 
and  also  all  real  and  personal  property,  ac- 
cording  to  its  true  value  in  mou«gr.    The 


Digitized  by 


Google 


Or.) 


STAGER  V.  TROT  LAUNDRY  CO. 


645 


valne  of  all  bicycles  not  being  the  same,  the 
tax  of  11.25  levied  upon  eacti  destroys  the 
reiinlred  uniformity  in  the  assessment,  and 
renders  the  rate  of  taxation  unequal,  so  that 
the  tax  in  this  respect  violates  the  consti- 
tutional provision  above  quoted. 

It  Is  also  alleged  In  the  complaint  that  the 
act  In  question  contravenes  section  32  of  ar- 
ticle 1  of  the  organic  law,  which  reads  as 
follows:  "No  tax  or  duty  shall  be  Imposed 
Without  the  consent  of  the  people  or  their 
representatives  in  the  legislative  assembly; 
and  all  taxation  shall  be  equal  and  uniform." 
The  statute  makes  it  the  duty  of  the  assessor 
of  each  cotmty  to  procure  from  the  county 
clerk  a  blank  assessment  roll  at  the  proper 
time,  and  to  tiBsess  every  person  In  the  coun- 
ty in  which  he  resides,  on  the  Ist  day  of 
March  of  the  year  when  the  assessment  shall 
be  made,  for  real  and  personal  property  then 
owned  by  him  within  such  county.  Laws 
1893,  p.  6.  Invoking  the  presumption  that 
official  duty  has  been  regularly  performed 
(Hill's  Ann.  Laws  Or.  |  776,  subd.  15),  plaln- 
tlfTs  bicycle  was  assessed  for  the  year  1900, 
thereby  rendering  him  personally  liable  for 
the  state,  county,  school,  and  other  taxes 
imposed  thereon.  In  Johnson  y.  Mayor,  etc., 
62  Ga.  64S,  it  was  held  that  the  city  of 
Macon,  having  taxed  the  property  of  the  peo- 
ple doing  business  therein,  did  not  prohibit 
the  imposition  of  a  special  tax  upon  the  busi- 
ness of  such  persons,  but  that  a  tax  on  a 
wagon  kept  for  private  use,  and  not  employ- 
ed in  the  business  of  Its  owner,  was  .not  a 
tax  on  the  business,  but  on  the  property, 
rendering  such  tax  void  on  accoimt  of  its 
duplicity.  In  Livingston  v;  City  of  Padueah. 
80  Ky.  656,  It  was  held  that  a  specific  tax 
Imposed  upon  all  vehicles  used  in  conducting 
or  in  connection  with  the  regular  business 
of  the  person  or  persons  so  running  such 
vehicles  was  a  proper  exercise  of  the  power 
to  license  an  occupation,  but  that  the  statute 
pretending  to  authorize  the  common  council 
of  the  city  of  Faducah  to  Impose  a  tax  upon 
all  vehicles  kept  for  family  use,  and  which 
property  had  been  regularly  assessed  and 
was  liable  .to  ad  valorem  taxes,  was  a  double 
taxation  of  that  class  of  property,  render- 
ing the  clause  of  the  charter  in  that  respect 
void.  So,  too,  in  City  of  Chicago  v.  Collins, 
17&  111.  445,  51  N.  £.  907,  it  was  held  that 
an  ordinance  passed  in  pursuance  of  a  clause 
of  the  city  charter  authorizing  the  common 
council  to  regulate  the  use  of  the  streets, 
whereby  a  license  fee  was  Imposed  upon  all 
bicycles  irrespective  of  their  value,  and  used 
for  private  purposes  exclusively  as  a  means 
of  locomotion,  and  which  had  been  regularly 
assessed,  and  the  owners  thereof  made  liable 
for  taxes  thereon,  was  double  taxation,  and 
therefore  void.  The  exaction  of  $1.25  im- 
posed upon  all  bicycles,  in  addition  to  the 
ad  valorem  tax  levied  thereon,  subjects  sucli 
property  to  a  burden  from  which  other  class- 
es are  exempt,  and  in  this  respect  the  double 


tax  contravenes  the  clause  of  the  constitu- 
tion last  adverted  to.  From  these  considera- 
tions, it  follows  that  the  Judgment  is  af- 
firmed. 

(38  Or.  480) 

STAGER  V.  TROX  LAUNDRT  CO. 

(Supreme  Court  of  Oregon.    Jan.  28,  1901.) 

MASTER  AND  SERVANT— INJCRY  TO  SERVANT 
—ASSUMPTION  OF  RISK  —  SUFFICIENCY  OP 
FACTS— CONTRIBUTORY  NEQLIGENCB  —  NEQ- 
LIQENCE  OF  MASTER— INSTRUCTIONS. 

1.  A  servant  was  injured  by  having  her  hand 
caught  between  the  rollers  and  the  drum  of  a 
mangle  while  feeding  the  same,  and  she  con- 
tended that  she  would  not  have  received  the 
injuries  if  the  guard  plate  bad  been  properly 
adjusted.  The  plate  was  too  high,  allowing  her 
hand  to  pass  under  it  and  into  the  machine. 
She  testified  that,  relying  on  the  guard  rail,  she 
did  not  realize  that  there  was  any  danger  in 
operating  the  machine.  The  plate  was  adjast- 
ed  by  the  managers,  and  employes  were  forbid- 
den to  change  the  adjustment.  .  Held  not  to 
show  an  assumption  of  risk  which  would  au- 
thorize a  nonsuit  on  the  motion  of  the  master 
in  an  action  ag&inst  him  for  such  injuries. 

2.  Where  a  servant  sues  for  an  Injnry  re- 
ceived by  her  hand  being  caught  between  the 
rollers  and  the  drum  of  a  mangle,  and  it  is 
shown  that  the  injury  was  aggravated  by  the 
fact  that  it  remained  in  the  machine  for  some 
time  because  the  managers  did  not  know  how 
to  operate  the  machine  to  release  it,  but  that 
they  did  what  they  could  to  extricate  the  plain- 
tiff, it  is  error  to  instruct,  in  an  action  against- 
the  master,  that,  if  the  plaintiff  was  in  fault 
and  brought  the  injnry  on  herself,  she  was  still 
entitled  to  recover,  if  the  defendant  failed  to  do 
any  act  which  would  minimize  her  injury. 

Appeal  from  circuit  court,  Multnomah 
county;  A.  F.  Sears,  Judge. 

Action  by  Barbara  Stager  against  the  Troy 
Laundry  Company  for  Injuries  received  while 
in  the  employ  of  the  defendant.  From  a 
judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed. 

This  Is  an  action  to  recover  damages  for 
Injnries  received  by  plaintiff  while  In  the 
employ  of  the  defendant,  and  engaged  in  the 
service  of  feeding  textile  fabrics  through  a 
mangle  for  the  purpose  of  drying  and 
smoothing  them.  The  action  Is  based  upon 
the  alleged  negligence  of  the  managing 
agents  of  the  defendant,  in  adjusting  or  pla- 
cing the  guard  plate  too  high,  thereby  allow- 
ing too  much  space  or  too  large  an  opening 
between  the  guard  and  the  table,  and  in  their 
want  of  knowledge  touching  the  mechanism 
of  the  machine,  particularly  in  the  use  of  the 
tension  screws  for  raising  and  lowering  the 
rollers  upon  the  cylinder.  The  defense  is 
that  the  danger  was  obvious  and  incident  to 
the  service  in  which  the  plaintiff  was  en- 
gaged, the  risk  was  one  which  she  assumed 
in  her  employment,  and  therefore  that  the 
defendant  Is  not  liable  for  the  Injury  sus- 
tained. Judgment  was  for  the  plaintiff,  and 
the  defendant  appeals.  John  Tait,  a  witness 
in  behalf  of  the  plaintiff,  testified,  in  sub- 
stance, that  he  was  manager  pf  the  compa- 
ny, and  had  been  for  4i^  years;  that  It  bad  a 
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machine,  known  as  the  "Wendell  Annlblla- 
tor,"  In  operation  12  days  before  the  acci- 
dent, which  occurred  May  14,  1898;  that 
what  knowledge  he  had  of  the  machine  was 
obtained  from  seeing  it  set  up  by  the  agent, 
who  was  a  practical  man  in  the  business, 
and  from  seeing  one  of  the  same  make  oper- 
ated for  an  hour  in  San  Francisco,  but  that 
there  were  other  machines  built  practically 
upon  the  same  principle,  with  which  he  bad 
had  experience  for  the  last  10  years.  The 
plaintiff  testified:  That  she  had  been  living 
in  Portland  about  23  years,  had  been  in  the 
employ  of  the  laundry  company  4  years,  and 
at  the  time  of  the  accident  was  feeding  the 
Wendell  Annihilator.  That  her  Angers  came 
In  contact  with  the  rollers,  and,  because  the 
guard  was  no  protection  whatever,  it  allow- 
ed her  hand  to  get  caught,  so  that  it  was 
burned  and  crushed.  That,  if  the  guard  had 
been  any  protection.  It  would  have  skinned 
the  whole  back  of  her  band  before  it  could 
have  come  in  between  the  rollers,  and  that 
the  guard  should  not  have  been  any  higher 
than  would  allow  a  sheet  or  tablecloth  to  go 
through.  That  after  her  hand  was  In  there 
was  plenty  of  help  present,  but  they  did  not 
know  how  to  release  her.  That  Mr.  Sher- 
man, president  of  the  company,  afterwards 
said  that,  If  they  had  properly  understood 
the  machine,  her  hand  would  not  have  been 
burned  so  badly;  that  the  machine  was  a 
new  one,  and  they  did  not  fully  understand 
It,  and  after  examination  he  found  it  could 
have  been  loosened  quicker  if  he  had  known 
how  to  do  it.  That,  in  her  estimation,  the 
guard  rail  was  too  high,  and  allowed  her 
hand  to  get  caught  in  the  machine,  and,  if  it 
had  been  any  protection,  the  accident  would 
not  have  happened.  That  she  could  not  say 
Just  how  high  the  guard  was,  but  it  should 
not  have  been  any  higher  than  was  necessary 
to  let  the  fabrics  go  under.  That  her  hand 
was  In  the  mangle  from  3  to  5  minutes,  and 
bef&re  she  could  be  released  they  had  to  get 
a  crowbar  and  pry  the  roller  up.  That  she 
had  been  operating  the  mangle  about  2 
weeks.  On  cross-examination  she  testified 
that  she  had  worked  on  other  mangles  used 
by  the  company  5  or  10  minutes  at  a  time, 
off  and  on,  during  her  employment;  that 
these  were  not  protected,  and  she  did  not 
realize  the  danger  with  this  machine,  because 
there  was  a  guard  rail  for  protection;  that 
during  the  time  she  was  at  work  the  guard 
was  taken  oB  for  about  an  hour,  at  the  re- 
quest of  her  Immediate  superintendent,  and 
with  Mr.  Sherman's  consent,  but  when  Mr. 
Tait  came  back  he  said  it  was  too  danger- 
ous, and  directed  It  to  be  put  back;  that  the 
machine  worked  about  the  same  with  the 
guard  off  as  with  it  on,  all  the  difference  be- 
ing that  In  the  one  case  the  goods  pa.ssed  di- 
rectly between  the  rollers,  and  In  the  other 
they  passed  beneath  the  guard;  that  her 
hand  rested  up  against  the  guard,  but  in  no 
way  touched  It  while  it  went  under;  that 
from  her  Information,  the  guard  was  adjust- 


ed by  tension  screws;  that  Mr.  Sherman  had 
charge  of  it,  and  the  operators  were  not  per- 
mitted to  change  the  adjustment  Reuben 
Francis  described  tlie  important  features  of 
the  mangle.  It  consists  of  a  large  cylinder, 
S  feet  long  and  4  feet  in  diameter,  heated  by 
steam,  above  which  revolves  a  set  of  small 
rollers.  A  table  is  arranged  in  front  and 
against  the  cylinder;  and  a  guard  plate,  con- 
sisting of  an  Iron  bar  convex  in  form,  m 
inches  In  width,  the  length  of  the  machine, 
attached  at  the  ends  by  means  of  bolts  pass- 
ing through  slots,  so  as  to  be  adjustable,  is 
placed  in  front  of  the  line  of  contact  between 
the  cylinder  and  the  first  roller.  At  the  time 
witness  saw  it  the  lower  edge  was  set  about 
an  Inch  and  a  half  above  the  table,  and 
about  the  same  distance  from  the  aperture  or 
line  of  contact;  the  oval  side  being  towards 
the  operator.  When  the  mangle  Is  In  motion 
the  cylinder  revolves  upward  from  the  oper- 
ator, and  the  rollers  towards  him.  The  fab- 
rics are  fed  to  the  machine  under  the  guard 
rail.  Thence  they  <5ome  in  contact  with  the 
cylinder,  which  carries  them  upward  be- 
tween the  rollers,  and  are  dried  and  ironed 
by  the  heat  and  pressure  applied.  This  is, 
in  substance,  all  the  evidence  Introduced  by 
the  plaintiff.  When  she  rested  her  case,  de- 
fendant moved  for  a  nonsuit  which  was 
overruled,  and  such  action  of  the  court  is 
assigned  as  error. 

John  M.  Gearin,  for  appellant  Henry  E. 
McGinn,  for  respondent 

WOLVERTON,  J.  (after  stating  the  facts). 
A  servant  is  understood  to  assume  the  ordi- 
nary risks  incident  to  the  particular  service 
in  which  he  voluntarily,  engages,  to  the  ex- 
tent those  risks  are  known  to  him  at  the 
time  of  his  employment  or  should  be  readily 
discernible  to  a  person  of  his  age  and  capac- 
ity in  the  exercise  of  ordinary  care  and 
prudence.  Where  the  employment  is  obvi- 
ously dangerous  and  hazardous,  and  conduct- 
ed in  a  way  fully  known  to  the  servant  at 
the  outset,  he  assumes  the  risk  Incident  to 
the  conduct  In  that  way  or  manner,  although 
a  safer  method  was  known  or  could  have 
been  adopted.  Shear.  &  It.  Neg.  (oth  EH) 
{  185.  Compensation  is  supposed  to  be  ad- 
Justed  with  reference  to  the  hazardous  na- 
ture of  the  service,  and  the  employment  la 
entered  upon  with  a  view  to  the  discharge 
of  a  particular  duty;  hence  the  risks  inci- 
dent are  assumed  by  an  implied  stipulation 
under  the  employment  The  same  consid- 
erations, however,  do  not  apply  to  risks 
which  arise  subsequent  to  the  employment 
and  during  the  course  of  the  service.  These 
the  employe  may  avoid  by  quitting  the  serv- 
ice. If  he  voluntarily  continues,  however, 
without  complaint  or  objection,  after  knowl- 
edge or  notice  of  their  existence,  under  con- 
ditions by  which  he  Is  chargeable  with  an 
appreciation  of  the  danger,  and  where  ordi- 
nary prudence  would  require  of  him  a  dlf- 
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fcrent  course,  he  Is  held  also  to  take  upon 
himself  the  responsibility  entailed  by  the 
risk  he  continnes  to  Incur;  and  this  applies 
to  perils  engendered  by  defects  In  applian- 
ces due  to  the  master's  fault.  Shear.  &  It. 
Xeg.  (oth  Ed.)  §§  209,  209a.  The  rule  is 
clearly  stated  by  Mr.  Justice  Devens  in 
Leary  v.  Railroad  Co.,  139  Mass.  580,  5S4, 
2  N.  E.  115,  116.  He  says:  "The  8er\-ant 
assumes  the  dangers  of  the  employment  to 
which  he  voluntarily  and  intelligently  con- 
sents, and,  while  ordinarily  he  is  to  be  sub- 
jected only  to  the  hazards  necessarily  inci- 
dent to  his  employment,  if  he  knows  that 
proper  precautious  have  been  neglected,  and 
still  knowingly  consents  to  incur  the  risk  to 
which  be  will  be  exposed  thereby,  bis  as- 
sent dispenses  with  the  duty  of  the  master 
to  take  such  precautions."  The  rationale  of 
this  latter  rule  Is  not  entirely  settled,  but 
the  opinion,  which  appears  to  be  adequate 
to  the  purpose.  Is  that,  where  two  negligent 
acts  conduce  to  an  injury,  the  responsibility 
attaches  to  the  one  that  stands  as  the  prox- 
imate or  Immediate  cause.  Thus,  if  a  mas- 
.:er  culpably  suffers  defects  in  appliances  to 
exist,  that  may  be  a  contributory  cause  to 
an  injury  ensuing  by  reason  of  the  use  of 
sncii  appliances;  but  if  a  servant,  being  cog 
nlzant  of  their  defective  character,  volun- 
tarily consents  to  continue  in  their  use,  his 
act  is  one  of  negligence,  also,  and,  being  the 
nearest,  constitutes  the  proximate,  cause, 
which  shifts  the  liability  from  the  master, 
and  the  servant  will  not  be  heard  to  com- 
plain. In  such  a  case  he  cannot  hold  the 
master  responsible,  although  culpable,  be- 
cause his  own  negligence  is  the  direct  and 
Immediate  cause  of  the  injury.  Fitzgerald 
v.  Paper  Co.,  155  Mass.  155,  29  N.  E.  464. 
It  will  be  observed  in  this  connection  (and 
for  which  the  case  Just  cited  Is  authority) 
that  one  does  not  voluntarily  assume  a  risk 
who  merely  knows  that  there  is  some  danger, 
without  at  the  same  time  appreciating  the 
danger  to  which  be  Is  subjecting  himself 
by  accepting  or  continuing  In  the  service, 
while,  on  the  other  hand,  he  does  not  nec- 
essarily fail  to  appreciate  the  risk  because 
he  hopes  and  expects  to  encounter  It  with- 
out injury.  Sometimes  the  circumstances 
may  show,  as  a  matter  of  law,  that  the  risk 
18  understood  and  appreciated.  At  other 
times  they  may  present  a  question  of  fact 
for  the  Jury.  It  Is  always  the  duty  of  the 
master  to  provide  bis  servant  reasonably 
safe  tools  and  appliances  with  which  to 
work.  If  he  falls  In  this,  he  may  be  charged 
with  culpability,  pnless  he  Is  relieved  by  the 
act  of  the  servant  in  accepting  or  continu- 
ing In  the  service,  with  adequate  knowledge 
of  defects  and  a  due  appreciation  of  the  at- 
tending danger.  Risks  which  are  Incident 
to  the  business  must  not  be  confounded  with 
such  as  are  denominated  "obvious."  The 
former  sort  comprises  those  which  accom- 
pany or  arise  from  the  natural  or  usual 
method  of  conducting  the  particular  business. 


and  has  more  special  relation  to  perils  which 
attend  the  business  generally,  while  the  lat- 
ter includes  such  as  are  manifest  to  the 
sense  of  observation,  open  and  readily  dis- 
cernible, whether  they  arise  from  the  nature 
of  the  business,  the  particular  manner.  In 
which  It  is  conducted,  or  the  use  of  defective 
or  unsafe  appliances.  Now,  It  is  urged  that 
the  risk  to  which  plaintiff  subjected  herself 
was  both  an  Incident  to  the  business  and 
obvious.  The  authorities  appear  to  be  uni- 
form and  conclusive  that,  wbere  a  machine 
similar  to  the  Wendell  Annlhilator  in  prin- 
ciple is  operated  without  a  guard  plate,  the 
operator  assumes  the  risk;  for  in  such  case 
the  method  of  operation  Is  known,  and  the 
peril  patent  O'Connor  v.  Whlttall,  1C9  Mass. 
563,  48  X.  R  844;  Sanson  v.  Hammell  (Iowa) 
77  N.  W.  839;  Greef  v.  Brown  (Kan.  App.) 
51  Pac.  926;  Jones  v.  Roberts,  57  111.  App. 
56;  Berger  v.  Railroad  Co.  (Minn.)  38  N. 
W.  814;  Hoyle  v.  Laundry  Co.  (Ga.)  21  S. 
E.  1001;  HIckey  v.  Taaffe  (N.  Y.  App.)  12 
N.  E.  286.  In  the  case  at  bar  there  was  a 
guard  plate,  which  was  evidently  designed 
to  lessen,  if  not  to  obviate,  the  danger  Inci- 
dent to  feeding  fabrics  within  the  aperture 
between  the  rollers,  and.  If  properly  adjust- 
ed, would,  no  doubt,  have  afforded  some 
protection;  and  it  was  the  duty  of  the  master 
to  see  that  It  was  properly  adjusted.  Woods 
v.  Railroad  Co.  (Sup.)  42  N.  Y.  Supp.  140. 
Indeed,  the  manager  of  the  defendant  real- 
ized as  much,  for  he  bad  forbidden  the  em- 
ployes to  regulate  the  machine  In  any  form. 
The  evidence  of  the  plaintiff  tends  to  show 
that  the  guard  was  set  an  inch  and  a  half 
above  the  table,  and  an  Inch  and  a  half  in 
front  of  the  aperture.  She  says  her  hand 
went  under  the  guard  without  touching  It, 
and  that.  If  It  had  been  properly  adjusted. 
It  would  have  skinned  the  whole  back  of  her 
hand.  If  such  was  the  adjustment  the 
guard  was  little  protection,  except  as  It  may 
have  served  as  a  warning  that  there  was 
danger  behind  it,  for  a  woman's  hand  will 
readily  pass  within  the  space  of  an  inch 
and  a  half  as  far  as  the  plaintiff's  was  shown 
to  have  been  drawn  in.  She  further  testi- 
fied that  In  her  estimation  the  guard  was  too 
high,  and  that,  if  it  had  been  in  any  man- 
ner a  protection,  her  hand  would  not  have 
been  caught;  that  she  had  worked  at  other 
mangles  without  the  guard  rail  on,  and  did 
not  realize  the  danger  with  this  machine,  be- 
cause of  this  guaod  plate  for  protection. 
Thus  the  testimony  presents  the  question  as 
to  whether  the  guard  plate  was  properly  ad- 
Justed.  It  is  insisted,  however,  that,  wheth- 
er It  was  or  not,  the  danger  behind  it  was 
so  apparent  and  obvious  that  the  court  should 
say,  as  a  matter  of  law,  that  the  plaintiff 
assumed  the  risk  attending  the  service.  If 
the  guard  plate  was  so  adjusted  as  to  give 
absolutely  no  protection  at  all,  and  this  was 
at  once  apparent,  the  case  would  not  be  dif- 
ferent from  one  where  there  was  no  attach- 
ment of  the  kind,  and  the  risk  would  be 
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obTious.  But,  if  the  adjustment  does  In  fact 
give  some  protection,  a  prudent  person  would 
be  led  to  place  more  or  less  reliance  upon 
Its  availability;  and,  tbe  nearer  perfect  the 
adjustment,  the  less  would  be  the  danger 
in  operating  the  machine.  It  may  or  may 
not  remove  the  danger  entirely.  If  it  does, 
then  implicit  reliance  may  be  placed  upon 
it,  and  no  one  need  apprehend  any  danger 
from  the  aerrice.  So,  therefore,  the  danger 
becomes  a  matter  of  degree,  depending  upon 
the  manner  of  the  adjustment  of  the  guard 
plate,  which,  being  attached,  the  plalntift  af- 
firms, she  supposed  was  a  protection,  and 
therefore  did  not  appreciate  the  real  danger. 
Under  these  conditions,  we  cannot  say,  as 
a  matter  of  law,  that  she  assumed  the  risk 
by  accepting  or  continuing  in  the  service, 
and  the  question  was  properly  left  to  the 
Jury  for  their  determination.  True,  the 
plaintiff  operated  the  machine  for  an  hour  or 
80  with  the  plate  detached,  but  the  manager 
directed  it  to  be  put  back,  saying  it  was  too 
dangerous.  The  fact,  however,  was  not  cal- 
culated to  warn  her  of  the  danger  with  the 
guard  on.  If  it  had  any  tendency,  it  was 
rather  to  lead  her  to  believe  that  the  guard 
would  protect  her,  and  thus  cause  her  to  pay 
less  heed  to  the  real  danger.  So  we  con- 
clude the  nonsuit  was  properly  denied. 

The  next  question  in  the  case  arises  upon 
an  instruction  given  to  the  Jury  as  follows: 
"If  in  this  case  the  plalntitC  brought  this  in- 
Jury  upon  herself  by  her  own  fault,  there 
having  been  negligence  on  the  part  of  this 
defendant  or  not,  as  the  case  may  be,  if  It 
has  been  shown  by  a  preponderance  of  the 
testimony  that  through  some  other  acts  of 
the  defendant  it  failed  to  minimize  It,— failed 
to  lessen  the  effects  of  the  injury,  whereby 
the  plaintiff  sustained  an  additional  injury 
than  otherwise  would  have  been  incurred,— 
that  would  offer  a  claim  for  consideration, 
which  should  be  regarded  by  the  Jury." 
This  instruction  is  clearly  erroneous,  for  the 
Jury  are  thereby  told  that,  even  If  plaintiff 
was  at  fault  and  brought  the  mischief  upon 
herself,  she  was  nevertheless  entitled  to  re- 
cover, if  the  defendant  failed  to  do  any 
other  act  that  would  minimize  her  injury. 
We  presume  this  was  given  in  view  of  the 
testimony  adduced  from  which  it  is  argued 
that  the  defendant's  managers  were  not  suf- 
ficiently acquainted  with  the  technical  mech- 
anism of  the  mangle  to  be  able  to  release 
the  plaintiff's  hand  as  quickly  as  they  would 
if  l>etter  informed  In  relation  thereto,  thus 
prolonging  her  suffering  and  adding  to  her 
injury.  Proprietors  and  managers  are  not 
required  to  possess  themselves  of  technical 
and  exact  knowledge  of  the  detailed  mechan- 
ism and  workings  of  machinery,  with  a  view 
to  extricating  persons  from  perils  to  which 
they  may  subject  themselves  through  their 
own  folly  or  negligence.  So  that  it  cannot 
be  charged  against  the  defendant  that  it  was 
guilty  of  negligence  in  not  having  a  person 
possessed    of    such    knowledge    convenient 


when  the  peril  arose,  so  as  to  extricate  the 
plaintiff  from  her  dilemma.  It  is  nnusual 
to  anticipate  accident,  and  to  provide  for  the 
most  speedy  relief  when  such  an  exigency 
arises.  There  is  no  intimation,  either  by  the 
evidence  or  the  argument  of  counsel,  that 
the  defendant's  managers  willfully  or  wan- 
tonly prolonged  the  sufferings  of  th«  plain- 
tiff, while  it  must  be  conceded  that  they  did 
all  they  could,  with  their  knowledge  of  the 
machinery,  to  extricate  the  plaintiff  as  qolck- 
ly  as  possible.  We  do  not  desire  to  be  un- 
derstood as  intimating  that  they  did  not  pos- 
sess adequate  knowledge  to  have  relieved 
her  in  the  most  speedy  manner  possible, 
under  the  attending  circumstances  of  the  ac- 
cident; but  it  seems  plain  that  they  did  all 
they  could,  and  hence  are  not  chargeable 
with  negligence  in  prolonging  her  suffering 
and  thereby  adding  to  her  injury.  For  this 
error  the  Judgment  will  be  reversed,  and  tbe 
cause  remanded  for  a  new  trlaL 


C38  Or.  mt 

CHRI8TENS0N  et  al.  v.  NEMON  et  aL 

(Supreme  Court  of  Oregon.    Jan.  28,  1901.) 

APPEAL  —  HARMLESS  ERROR  —  BVIDENCB  — 
AMENDMENT— TENDER  — CONDITIONAI.  CON- 
TRACT—CONSTRUCTION BY  JURY. 

1.  Where  a  complaint  in  an  action  to  recover 
goods  sold  under  a  contract  reserving  the  ti- 
tle in  the  seller  alleged  that  the  contract  re- 
tained title  till  ail  payments  "herein"  men- 
tioned had  been  made,  and  the  cause  of  action 
was  based  on  the  failure  of  defendapts  to 
pay  insurance  premiums  required  by  a  subse- 
quent provision  of  the  contract,  the  fact  that 
the  answer  admitted  the  contract  as  alleged 
did  not  render  the  action  of  the  court  In  refus- 
ing to  admit  evidence  of  defendants'  failure  to 
pay  such  insurance  premium  reversible  error; 
defendants  having  subsequontly  amended  thor 
answer  by  denying  the  contract  as  alleged,  and 
alleging  that  it  only  required  i)ayment  of  sums 
"hereinbefore"  mentioned;  the  contract,  when 
introduced  in  evidence,  lieing  as  alleged  in  snch 
amended  answer,  and  not  as  alleged  in  the 
complaint. 

2.  To  allow  the  amendment  of  the  answer 
was  within  the  discretion  of  the  court,  since  it 
was  an  obvious  mistake. 

3.  The  buyers  in  a  conditional  sale  transfer- 
red their  interest  in  the  property  to  defend- 
ants. The  sellers  sued  the  defendants  to  re- 
cover the  property.  The  defendants  alleged 
and  brought  evidence  to  show  that  the  transfer 
was  made  with  the  seller's  consent.  Held, 
that  the  written  transfer  was  properly  admit- 
ted in  evidence,  though  it  passed  no  title,  since 
the  buyers  had  a  transferable  interest,  and 
moreover  the  seller's  consent  would  make  the 
transfer  binding  on  them. 

4.  In  an  action  by  vendors  to  recover  prop- 
erty sold  on  a  conditional  contract,  evidence 
of  a  tender  of  certain  money  due  thereon, 
though  not  kept  good  by  payment  into  conn, 
was  properly  admitted,  since  it  was  an  offer 
of  performance,  and  hence  a  defense  to  an 
action  to  recover  the  property  on  account  of  a 
breach  of  contract. 

5.  Where  the  vendees  in  a  conditional  sale 
trnnsferred  thoir  interest  in  the  property  to 
third  parties,  the  latter  had  a  right  to  complete 
tne  purchase,  the  vendors  were  bound  to  accept 
payment  from  them,  and  evidence  of  the  ten- 
der of  snch  payment  was  properly  admittn* 
in  a  suit  by  the  vendors  to  recover  the  proper- 
ty. 
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6.  Where  a  tender  was  refused  becanse.au 
independent  amount  claimed  was  not  paid,  ev- 
idence of  such  tender  could  not  be  excluded  on 
the  ground  that  It  did  not  include  interest. 

7.  Where  tender  was  made  of  the  balance  un- 
paid on  a  contract,  though  no  installment  was 
then  due,  evidence  of  such  tender  was  properly 
admitted  as  an  offer  of  performance,  since  a 

Purchaser  might  perfect  bis  title  at  any  time 
y  puyment  of  the  price. 

8.  Where  the  court  improperly  submitted  to 
the  jury  the  construction  of  a  contract,  but 
they  construed  it  correctly,  the  error  was  harm- 
less, and  the  verdict  would  not  be  disturbed. 

Appeal  from  circuit  court,  Multnomah 
county;  Arthur  L.  Frazer,  Judge. 

Action  by  John  P.  Chrlstenson  and  Dan- 
iel 3.  McMaster,  partners  as  the  Chrlstenson- 
McMaster  Machinery  Company,  against  J. 
R.  Nelson  and  another.  From  a  Judgment  In 
favor  of  defendants,  plaintiffs  appeal.  Af- 
firmed. 

This  action  was.  commenced  October  15, 
1898,  to  recover  possession  of  personal  proi>- 
erty.  The  complaint  alleges.  In  substance, 
that  on  the  11th  day  of  May,  1898,  the  plain- 
tiffs delivered  to  Guatave  Sundberg  and  Pe- 
ter Land  certain  planlng-mlU  machinery,  un- 
der an  agreement  by  which  they  were  to  pay 
$535  therefor,— $225  at  the  time  of  delivery, 
$50  on  July  10th,  $100  on  October  10th,  and 
$160  on  November  10th  following;  that  such 
contract  further  provides  that  the  title  to 
the  property  "shall  be  and  remain  in  the 
party  of  the  first  part  [plaintiffs]  until  all 
of  the  payments  therein  mentioned  have  been 
fully  made,  and  It  Is  further  agreed  that  the 
party  of  the  first  part  shall  have  said  ma- 
chinery Insured  in  its  own  name,  and  the 
parties  of  the  second  part  shall  pay  for  the 
same":  that  Sundberg  and  Lind  have  neg- 
lected to  comply  with  their  contract,  in  that 
they  failed  to  pay  the  Insurance  on  such 
prc^erty  as  agreed,  or  to  malce  the  payments 
as  provided  in  such  contract,  and,  without 
the  consent  of  the  plaintiffs,  have  delivered 
possession  of  the  property  to  the  defendants, 
who  forcibly  and  unlawfully  withhold  and 
detain  the  same  from  the  plaintiffs,  to  their 
damage  In  the  sum  of  $770,  which  is  alleged 
to  be  Its  value.  The  defendants  in  their  an- 
swer admit  "the  partnership  as  alleged  in 
plaintiffs'  complaint,  also  the  conditional 
sale  of  the  property  set  forth  In  plaintiffs' 
complaint,"  and  for  a  further  defense  aver 
that  on  the  1st  of  August,  1898,  Sundberg 
and  Lind,  with  the  knowledge  and  consent 
ef  the  plaintiffs,  for  a  valuable  consideration, 
sold  and  transferred  all  their  right,  title,  and 
Interest  In  and  to  the  property  In  dispute, 
and  deUv«red  possession  thereof,  to  the  de- 
fendants; that  it  was  agreed,  as  a  part  of 
such  contract,  that  the  defendants  should 
make  the  deferred  payments  due  plaintiffs 
under  the  agreement  between  them  and 
Sundberg  and  Lind,  in  pursuance  of  which, 
on  August  3,  1898,  they  made  the  payment 
of  $50  due  July  10,  1898,  which  was  accepted 
and  receipted  for  by  the  plaintiffs;  that  on 
the  10th  day  of  October,  1898,  defendants 


tendered  to  the  plaintiffs  the  amount  then 
due,  and  have  ever  since  been,  and  now  are, 
ready  and  willing  to  pay  the  same,  and 
bring  the  amount  into  court,  with  their  an- 
swer, and  deposit  it  with  the  clerk  for  the 
use  and  benefit  of  the  plaintiffs.  A  reply 
was  filed,  denying  specifically  all  the  new 
matter  set  up  in  the  answer.  On  the  21st 
of  November,  1898,  plaintiffs  filed  a  supple- 
mental complaint,  alleging  that  the  payment 
of  $160  falling  due  November  10th  had  not 
been  made,  nor  any  part  thereof.  As  an  an- 
swer to  the  supplemental  complaint,  the  de- 
fendants admit  the  truth  of  the  facts  set 
forth  therein,  but  allege  "that  since  the  15th 
day  of  September,  1898,  the  plaintiffs  have 
at  all.  times  refused  to  accept  from  defend- 
ants any  of  the  payments  due  on  said  agree- 
ment, and  that  defendants  have  at  all  times 
strictly  complied  with  the  terms  of  said 
agreement,  as  to  payments  due  thereunder, 
and  tendered  to  plaintiffs  all  payments  due 
thereunder,  including  payments  set  forth  in 
supplemental  complaint,  on  the  date  the  sev- 
eral payments  became  due."  The  allegations 
of  the  supplemental  answer  having  been  put 
in  issue  by  the  reply,  a  trial  was  had,  re- 
sulting In  a  Judgment  in  favor  of  the  defend- 
ants, from  which  the  plaintiffs  appeal,  as- 
signing as  error  the  ruling  of  the  trial  court 
in  the  admission  of  testimony  and  In  its  in- 
structions to  the  Jury. 

A.  King  Wilson,  for  appellants.  John  0. 
Leasure,  for  respondents. 

BEAN.  C.  J.  (after  stating  the  facts).  Up- 
on the  trial  the  plaintiffs  offered  to  prove  by 
Frank  Dooley,  an  insurance  agent,  that  on 
May  12, 1898,  by  the  consent  of  plaintiffs  and 
Sundberg  and  Lind,  he  insured  the  property 
in  controversy  for  the  sum  of  $1,000,  evi- 
denced by  a  policy  Issued  to  the  latter,  and 
that  the  defendants  In  this  suit  assumed  the 
payment  of  the  premium  of  $70.  The  court 
refused  to  admit  such  testimony,  and,  on 
motion  of  defendants'  counsel,  permitted  the 
answer  to  be  amended  by  interlineation .  so 
that  the  admission  therein  should  read  as 
follows:  "Defendants  admit  the  partnership 
as  alleged  in  plaintiffs'  complaint;  also  the 
conditional  sale  of  the  property  set  forth  in 
the  plaintiffs'  complaint,  exc^t  the  word 
'herein,'  in  line  18  of  page  2  of  said  com- 
plaint, which  in  said  original  contract  is 
'hereinbefore,'  and  not  otherwise."  The  re- 
fusal to  admit  such  testimony  and  the  al- 
lowance of  the  amendment  constitute  the 
first  assignment  of  error.  The  amendment 
was  evidently  Intended  to  correct  an  obvious 
mistake  in  the  answer,  and  its  allowance  was 
manifestly  within  the  power  and  discretion 
of  the  court.  Kosbland  v.  Association,  31 
Or.  362,  49  Pac.  865;  Bank  v.  SaUng,  33  Or. 
304,  54  Pac.  190;  Nunn  v.  Bird,  36  Or.  515, 
59  Pac.  80S.  Under  the  contract  as  alleged 
in  the  complaint,  the  title  to  the  property  in 
controversy  was  to  remain  In  the  plaintiffs 
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until  all  payments  provided  therein  should 
be  made,  which  the  plaintiffs  insisted  includ- 
ed the  Insurance  premium;  and,  under  the 
admissions  of  the  original  answer,  they  con- 
tended they  were  entitled  to  the  testimony  of 
the  witness  Dooley.  It  was  to  obviate  the 
effect  of  this  admission  that  the  amendment 
was  allowed,  and  there  was  no  reversible  er- 
ror In  rejecting  the  testimony,  although  the 
contract  between  the  plaintiffs  and  Sundberg 
and  Lind  had  not  at  that  time  been  offered 
In  evidence.  It  was  subsequently  admitted, 
and,  after  setting  out  the  terms  of  the  pay- 
ments for  the  machinery  purchased,  as  al- 
leged in  the  complaint.  It  stipulated  that  the 
title  to  the  property  "shall  be  and  remain  in 
the  party  of  the  first  part  till  all  of  the  pay- 
ments hereinbefore  mentioned  have  been  ful- 
ly made;  and  it  is  further  agreed  that  the 
party  of  the  first  part  shall  have  the  said 
machinery  insured  In  its  own  name,  and  the 
parties  of  the  second  part  shall  pay  for  the 
same.  Interest  on  all  deferred  payments  in 
this  contract  to  be  paid  by  the  parties  of  the 
second  part  at  the  rate  of  ten  per  cent  per 
annum."  It  thus  clearly  appears  that  the 
payment  for  the  Insurance  was  not  a  condi- 
tion precedent  to  the  passing  of  the  title,  and 
hence  that  plaintiffs  were  not  entitled  to  the 
evidence  in  reference  thereto. 

It  Is  next  Insisted  that  the  court  erred  in 
admitting  in  evidence  the  written  transfer 
by  Sundberg  and  Lind,  made  August  1,  1898, 
of  their  Interest  In  the  property  to  the  de- 
fendants. This  objection  seems  to  be  based 
on  the  admitted  rule  that  under  a  contract 
of  conditional  sale  the  vendee  cannot  sell 
the  property  so  as  to  pass  a  good  title  as 
against  the  vendor  until  the  conditions  are 
fulfilled.  Manufacturing  Co.  v.  Graham,  8  Or. 
17;  Schneider  v.  Lee,  33  Or.  578,  17  Pac.  268. 
But  the  answer  alleges,  and  there  was  evi- 
dence tending  to  show,  that  the  transfer  was 
made  with  the  consent  and  approval  of  the 
plaintiffs.  If  so.  it  was  valid  and  binding 
upon  them,  and  hence  the  testimony  was 
competent  on  that  ground.  And,  moreover, 
under  a  contract  of  the  character  now  under 
consideration  the  vendee  Is  entitled  to  the 
possession  of  the  property,  and  to  become  the 
absolute  owner  thereof,  upon  complying  with 
the  terms  of  the  contract.  These  are  rights 
of  which  he  cannot  be  devested  by  any  act 
of  the  vendor,  and  which  he  can  transfer  to 
another  in  the  absence  of  a  stipulation  in 
the  contract  to  the  contrary.  The  title  to 
the  property  vests  in  the  vendee  upon  the 
performance  of  the  conditions  of  the  sale, 
or  in  his  vendee  in  the  event  that  he  has 
transferred  his  interest  therein.  Benj.  Sales 
(7th  Ed.)  300;  Carpenter  v.  Scott,  13  R.  I. 
477;  Day  v.  Bassett,  102  Mass.  445;  Cromp- 
ton  V.  Pratt,  105  Mass.  255;  Currier  v. 
Knapp,  117  Mass.  324;  Chase  v.  Ingalls,  122 
Mass.  381. 

It  is  next  asserted  that  the  court  erred  in 
admitting  evidence  of  a  tender  made  by  the 
defendants  of  the  amount  remaining  due  un- 


der the  contract  The  testimony  shows  that 
on  August  3,  1898,  the  defendants- paid  to  the 
plaintiffs  the  installment  due  July  lOtb,  and 
received  from  them  a  receipt  In  writing  there- 
for; that  on  September  10th  they  tendered 
the  entire  balance  remaining  due,  and  re- 
newed the  tender,  as  to  the  partial  payments, 
October  10th  and  November  10th,  as  they 
each  became  due;  that  the  plaintiffs  refused 
to  accept  either  of  the  tenders  so  made  un- 
less the  defendants  would  pay  the  $70  pre- 
mium for  Insurance  and  an  open  account  of 
Sundberg  and  Lind  for  $12.  The  objections 
to  the  admission  of  this  testimony  are  (1) 
that  the  answer  to  the  supplemental  com- 
plaint does  not  allege  that  the  tender  of  $160 
has  been  kept  good  by  depositing  the  amount 
In  court;  (2)  that  the  plaintiffs  were  not 
bound  to  accept  the  deferred  payments  from 
the  defendants;  and  (3)  that  the  tender  did 
not  include  the  Interest  on  the  deferred  pay- 
ments. So  far  as  the  first  objection  is  con- 
cerned, it  is  sufllcicnt  to  say  that,  as  we  un- 
derstand the  law,  in  a  case  of  this  character 
it  is  not  necessary  to  keep  the  tender  good 
by  taking  the  money  into  court  and  deposit- 
ing it  with  the  answer.  If  the  tender  was 
properly  made,  it  was  the  equivalent  of  pay- 
ment, and  was  as  much  a  discharge  of  the 
defendants'  duty  as  an  actual  payment.  In 
other  words,  It  amounts  to  an  otfer  of  per- 
formance on  the  part  of  the  defendants,  and, 
if  properly  made,  would  be  a  defense  to  an 
action  by  the  vendor  to  recover  possession 
of  the  property  on  account  of  a  breach  of  the 
contract  Miller,  Cond.  Sales,  §  36.  The  sec- 
ond objection  Is  withotit  merit,  because,  as 
we  have  already  seen,  the  defendants  had  a 
right  to  complete  the  purchase  as  the  vendees 
of  Sundberg  and  Lind.  And  so,  also,  is  the 
third.  The  refusal  to  accept  the  tender  was 
on  the  ground  that  defendants  would  not  pay 
for  the  insurance  and  open  account,  and  not 
because  it  did  not  Include  interest 

It  Is  next  urged  that  the  court  erred  in  ad- 
mitting testimony  tending  to  show  a  tender 
on  the  16th  of  September,  1888,  of  the  bal- 
ance unpaid  on  the  contract.  The  ground  of 
this  objection  is  that  no  money  was  then  due. 
But  in  this  class  of  cases  the  purchaser  may 
perfect  his  title  at  any  time  before  default 
by  payment  of  the  price,  although  It  is  pay- 
able by  installments  not  yet  due.  Oushman 
V.  Jewell,  7  Hun,  525. 

It  is  next  insisted  that  the  court  erred  in 
submitting  to  the  jury  the  construction  of 
the  contract  between  the  plaintiffs  and  Sund- 
berg and  Lind,  so  far  as  It  refers  to  interest 
upon  deferred  payments.  It  is  elementary 
law  that  it  is  for  the  court,  and  not  the  Jury, 
to  construe  and  declare  the  legal  effect  of 
written  contracts  or  Instruments.  State  v. 
Moy  Looke,  7  Or.  54;  Williamson  v.  Lumber 
Co.  (Or.)  63  Pac.  16.  But  it  is  also  well  set- 
tled that  where  a  question  of  law  has  been 
Improperly  submitted  to  the  jury  for  their 
decision,  and  has  been  correctly  decided  by 
them,  the  error  is  harmless,  and  their  verdict 
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wIU  not  be  disturbed.  Johnson  v.  Shlvely,  9 
Or.  333.  Now  it  appears  that  in  this  case  the 
jury  construed  the  contract  In  accordance 
■with  the  practical  construction  put  upon  It 
by  the  parties  themselves.  The  question  was 
■whether  "interest  on  deferred  payments" 
meant  interest  from  the  date  of  the  contract, 
or  from  the  time  of  the  maturity  of  such 
payments,  and  the  parties  In  their  dealings 
adopted  the  latter  construction.  After  the 
alleged  transfer  of  the  property  to  the  de- 
fendants by  Sundberg  and  Lind,  they  paid 
plaintiffs  the  installment  due  July  10th.  At 
that  time  no  interest  ■was  demanded  or  paid. 
So,  too,  objection  to  the  subsequent  tender  of 
the  other  Installments  ■was  put  upon  other 
grounds  than  Insufficiency  of  the  amount. 
Whatever,  therefore,  may  be  the  technical  le- 
gal construction  of  the  language  of  the  con- 
tract, standing  by  Itself,  the  parties  have 
given  to  It  a  practical  constnietlon,  ■which 
the  Jury  adopted;  hence  the  error  In  submit- 
ting its  construction  to  them  ■was  harmless. 

Some  objection  is  also  made  to  the  form  of 
the  verdict.  But,  as  the  record  is  silent,  ■we 
must  assume  that  the  property  ■was  in  pos- 
session of  the  defendants  at  the  time  of  the 
trial,  and.  If  so,  the  verdict  Is  sufficient 
Nunn  V.  Bird,  supra.  This  disposes  of  the 
several  assignments  of  error,  and  the  judg- 
ment of  the  court  below  Is  affirmed. 


(38  Or.  432) 

KING  V.  HOLBROOK. 

(Supreme  Court  of.  Oregon.    Jan.  21,  1901.) 

REIFORMATION    OF    INSTRUMENTS— MISTAKBJ— 
MUTUALITY. 

A  written  agreement  respecting  a  sale  of 
realty  cannot  be  reformed  by  the  grantor  for 
mistake,  where  the  grantee  states  that  it  cor- 
rectly embodied  the  contract,  and  truly  repre- 
sented what  he  required  as  a  condition  prece- 
dent to  the  purchase,  and  the  grantor's  mis- 
take arose  from  his  failure  to  discover  the  plain 
letter  of  the  agreement,  which  was  not  am- 
biguous. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty;  John  B.  Cleland,  Judge. 

Bill  by  A.  N.  King  against  C.  A.  Holbrook. 
From  a  decree  in  favor  of  defendant,  plain- 
tiff appeals.    Affirmed. 

Benton  Klllin  and  C.  A.  Cogswell,  for  ap- 
pellant. Q.  H.  Durham  and  Thos.  O'Day, 
for  respondent. 

WOLVERTON,  J.  Plaintiff  seeks  to  re- 
form an  agreement  entered  Into  between  him- 
self and  the  defendant,  June  23,  1898,  which 
contains  a  stipulation  that  It  shall  be  treated 
as  a  part  of  a  deed  of  the  same  date  from 
him  to  the  defendant.  The  complaint  pro- 
ceeds upon  the  theory  that  there  has  been 
a  mutual  mistake  as  respects  one  of  the 
conditions  of  the  agreement,  which  requires 
that  North  Twenty-First  street  shall  be 
opened  to  travel  along  the  east  line  of  the 
granted  premises,  it  being  alleged  that  It 
was  the  true  understanding  and  agreement 


of  the  parties  that  the  land  lying  east  of  the 
tract  conveyed  should  remain  open  only  from 
the  north  side  thereof  to  a  point  108  feet 
from  West  Salmon  street,  and  that,  when 
said  street  shall  be  extended  by  the  city 
authorities  over  the  tract  so  agreed  to  be 
used  as  a  way.  It  should  be  without  expense 
to  the  defendant.  Holbrook  purchased  the 
tract  of  land  referred  to  for  T.  B.  Wilcox, 
which  is  bounded  on  the  south  by  West  Sal- 
mon street,  and  on  the  east  by  North  Twen- 
ty-First street,  of  the  city  of  Portland,  if 
extended  southerly  to.  an  Intersection  with 
said  West  Salmon  street.  The  principal  fac- 
tors In  the  negotiations  leading  to  the  pur- 
chase were  I.  W.  Balrd,  acting  for  the  de- 
fendant, and  E.  A.  King,  a  son  of  the  plain- 
tiff, acting  for  him.  Among  the  details  of 
the  transaction  was  an  understanding  that 
the  defendant  should  remove  from  the  prem- 
ises a  stock  barn,  and  the  plaintiff  a  house 
which  stood  partly  upon  the  premises  and 
partly  within  North  Twenty-First  street,  if 
extended,  and  the  matter  of  opening  up  said 
street,  in  part,  at  least,  so  as  to  give  access 
to  the  property,  was  discussed.  A  writing 
was  drawn  up  and  executed  by  the  parties, 
they  signing  by  their  respective  agents,  and 
it  is  upon  this  writing  that  the  alleged  mu- 
tual mistake  Is  predicated.  It  recites  that 
"whereas,  Amos  N.  King  and  wife  have  this 
day  sold  and  conveyed  to  C.  A.  Holbrook  n 
certain  tract  of  land  in  the  city  of  Portland, 
Oregon,  at  the  corner  of  King  and  Salmon 
streets,  and  particularly  described  in  our 
deed  therefor,  to  which  reference  is  made: 
Now,  In  consideration  of  the  premises,  it  is 
mutually  understood  and  agreed  by  and  be- 
tween the  said  parties  that  the  said  grantee 
shall,  with  all  convenient  dispatch,  remove 
from  the  said  granted  premises  the  old  stock 
bam  now  standing  thereon,  to  the  end  that 
the  said  King  may  dismiss  his  suit  against 
the  city  of  Portland  relating  to  said  bai-n 
with  safety  to  himself;  that  the  said  King 
shall,  with  like  convenient  dispatch,  remove 
from  said  premises,  and  the  lot  adjoining 
the  same  Immediately  on  the  east,  the  old 
dwelling  house  occupied  by  a  family  named 
Smith  as  a  residence;  and  that  North  Twen- 
ty-First street  shall  be  opened  to  travel  so 
far  as  the  same  bounds  the  granted  premises 
on  the  east,  so  that  the  grantee  in  said  deed 
may  have  access  to  that  side  of  the  granted 
lands,  and  that,  when  such  street  is  extended 
and  dedicated,  it  shall  be  done  without 
charge  to  the  said  grantee  above  named. 
This  Instrument  shall  not  be  recorded,  but, 
as .  between  the  parties,  shall  be  treated  as 
part  of  the  said  deed."  The  testimony  is 
conflicting,  the  principal  witnesses  being  the 
factors  or  agents  of  the  resi>ective  parties 
who  conducted  the  negotiations  In  the  main. 
Mr.  E.  A.  King  testified,  in  effect,  that  he 
was  agent  for  his  father  for  the  sale,  dispo- 
sition, and  management  of  the  property;  that 
he  dealt  with  Balrd,  and  knew  no  one  else 
in   the  transaction;    that   the   negotiations 
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were  in  progress  a  month  or  such  matter; 
that  aU  the  talk  was  that  the  108  feet  north- 
erly from  Salmon  street  should  be  a  lot,  and 
that  tne  street  In  front  of  the  property 
should  be  opened  up  to  that  point,  and  no 
further;  that  after  they  had  come  to  an 
understanding  a  survey  was  made;  that  dur- 
ing the  negotiations  he  gave  Mr.  Baird  a 
map,  which  shows,  by  a  white  line  across 
North  Twenty-First  street,  if  extended  108 
feet  northerly  from  West  Salmon  street,  that 
the  space  thereby  set  off  was  intended  to  be 
a  lot,  not  to  be  opened  as  a  part  of  the  street, 
and  Baird  so  understood  it;  that  during  the 
negotiations  they  went  upon  the  lot,  and  he 
was  shown  around  It  to  within  a  few  feet  of 
the  corner;  that  the  locality  was  discussed 
as  being  a  sightly  one  for  Holbrook  to  build 
upon,  and  there  was  never  any  direct  talk 
of  extenaing  the  street  over  the  lot;  that  a 
stock  barn  stood  upon  the  laud  deeded  to 
Holbrook,  and  a  house  partly  upon  it  and 
partly  upon  the  lot  in  dispute;  that  the  west 
half  of  the  lot  belongs  to  his  father,  and  the 
east  ttalf  to  himself  and  brother;  that  they 
came  to  an  agreement  a  day  or  so  before? 
June  23d,  and  the  terms  as  finally  concluded 
were  that  King  was  to  sell  to  Holbrook  the 
property  as  designated  upon  the  map,  Hol- 
brook to  remove  the  barn  and  King  the 
house,  and  the  street  was  to  be  opened  to 
within  108  feet  of  West  Salmon  street,  the 
consideration  being  $15,000;  that  subse- 
quently Baird  presented  to  him  the  written 
instrument,  which  he  examined,  and  refused' 
to  sign;  that  witness  then  showed  it  to. 
Judge  Moreland,  who  told  him  it  would  do 
no  harm  to  sign  it,  and  that  he  had  it  in  his 
possession  a  very  short  time  prior  thereto; 
that,  after  the  agreement  was  executed  and 
the  transaction  closed,  Baird  wanted  an  op- 
tion to  sell  the  lot  In  dispute,  stating  that 
he  thought  he  could  dispose  of  it  to  Holbrook, 
and,  after  some  discussion,  witness  gave  him 
a  verbal  option  of  30  days  to  sell  it  for  $4,000, 
he  to  make  his  commission  above  that  figure; 
that  he  afterwards  came  into  the  office,  said 
be  was  working  upon  a  sale,  and  thought  he 
would  make  It  go.  The  area  of  the  lot  is 
eO  by  108  feet  Witness  further  stated  that 
he  never  agreed  to  open  up  the  street  to 
West  Salmon  street,  and  never  would  have' 
signed  the  paper  If  he  had  known  or  under- 
stood that  It  was  so  stipulated;  that  during 
the  negotiations  Baird  wanted  half  the  street 
clear  to  Salmon  street  included  in  the  deed, 
but  the  witness  would  not  accede  to  it  On 
cross-examination  he  testified  that  he  was 
to  pay  Baird  a  commission  on  the  sale;  that 
he  insisted  all  the  time  that  he  would  not 
open  the  street  any  further  than  to  within 
108  feet  of  West  Salmon  street,  and  Baird 
waa  insisting  that  it  should  be  opened 
through;  that  he  wanted  a  deed  to  half  the 
street,  as  be  termed  It,  and  witness  would 
not  accede  to  that  proposition;  that  Baird 
presented  the  written  agreement  to  him  after 
the  trade  was  consummated,  and  thinks,  but 


is  not  sure,  it  was  after  all  the  money  bad 
been  paid;  that  it  was  not  handed  to  him 
the  day  before  the  deed  was  finally  passed 
over  to  Baird;  that  he  refused  to  sign  it, 
because  he  did  not  think  It  needed  any  writ- 
ten agreement  for  the  purpose  of  removing 
the  barn  and  house  and  the  fencing  off  the 
street;  that,  when  he  referred  it  to  Judge 
Moreland,  he  (Moreland)  did  not  understand 
the  catch  about  the  street,  and  misimder- 
stood  witness'  explanation,  and|  when  it  was 
subsequently  discussed,  he  told  witness  the 
agreement  held  him  to  open  up  the  street 
through  to  Salmon  street.  Witness  was  then 
interrogated,  and  answered  as  follows:  "Q. 
Isn't  it  a  fact  that  you  signed  this,  and  then 
after  you  signed  it  Mr.  Baird  turned  over  to 
you  the  drafts  and  certificates  of  deposit  for 
this  land,  and  you  gave  him  the  deed?  T^t 
is  the  fact.  Isn't  it?  A.  I  won't  be  absolute- 
ly sure  about  that.  No,  sir;  it  was  all  doqe 
about  the  same  time,  as  I  recollect  it  Q. 
Who  was  present  when  you  signed  that  in- 
strument (Exhibit  B)?  A.  Mr.  Baird  was 
tuere,  my  fiather,  my  brother  N.  A.  King,  and 
I  think  Judge  Moreland,  he  was  in  the  of- 
fice; I  don't  know  whether  he  was  In  onr 
office  or  not  but  he  was  close  there."  N.  A. 
King,  the  brother,  testified,  in  substance, 
that  the  final  verbal  agreement  between 
Baird  and  his  brother,  was  as  stated  by  the 
hitter;  that  the  written  agreement  was 
signed  after  the  money  had  been  paid  for  the 
land;  that  the  money  was  paid  and  the  deed 
delivered  in  the  morning,  and  the  agreement 
was  signed  about  lunch  time,  or  early  in  the 
afternoon;  that  after  it  was  discovered  there 
was  an  error  in  the  instrument  and  the  mat- 
ter had  been  called  to  the  attention  of  Mr. 
Baird,  he  wanted  a  deed  to  one-half  the  lot; 
that  at  the  point  where  North  Twenty-Plret 
street,  if  extended,  would  Intersect  West 
Salmon  street  there  is  a  cut  of  seven  or 
eight  feet  on  the  east  side,  and  four  or  five 
on  the  west,  in  the  grade,  and  that  teams 
cannot  now  pass  up  North  Twenty-First 
street  Judge  Moreland  testified,  in  sub- 
stance, that  E.  A.  King  brought  the  papM' 
into  his  office,  and  asked  whether  he  should 
sign  it  and  he  replied,  "This  paper  will  not 
hurt  you  to  sign;  they  are  to  remove  the 
bam,  and  you  are  to  remove  the  house;"  that 
his  attention  was  not  especially  called  to  the 
condition  as  it  respects  the  street;  that  ac- 
cording to  his  recollection,  Mr.  King  said 
nothing  to  him  about  the  street  at  the  time; 
that  the  signing  occurred  in  the  afternoon. 
Just  after  be  came  into  the  office  from  bis 
lunch,  and  that  the  trade  had  been  made,  the 
deed  delivered,  and  the  money  paid;  that  in 
a  few  days  afterwards  he  heard  King  give 
Baird  a  30-day  verbal  option  to  sell  the  lot 
for  $4,000,  clear  of  his  commission.  L  W. 
Baird,  testified,  in  behalf  of  the  defendant 
that  the  trade  was  pending  about  five  weeks; 
that  he  wanted  a  deed  to  half  the  lot  on  the 
street  or  what  was  called  Twenty-First 
street  to  which  they  objected;  that  he  then 
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wanted  them  to  open  up  Twenty-First  street, 
and  they  objected  to  that,  saying  it  would 
put  the  whole  into  lots  and  blocks,  and  would 
make  their  taxes  much  heavier,  and  the  trade 
about  fell  through  with;  that  he  talked  of 
an  option  on  the  lot,  for  which  he  had  a  cus- 
tomer, tried  to  sell  that,  but  they  wanted 
such  an  awful  price  for  it  that  he  could  not 
make  a  sale,  and  he  let  it  drop;  that  subse- 
-quently  King  came  back,  and  wanted  to 
know  If  the  man  was  alive  yet,  and,  being 
Informed  that  he  was,  he  gave  witness  four 
or  five  hours  to  close  up  the  deal;  that  It 
kept  going  along  for  a  couple  of  weeks  more, 
and  witness  finally  presented  a  written  prop- 
osition to  King,  which  he  read  to  his  father, 
and  bis  brother  read  it,  then  it  was  presented 
to  Judge  Moreland,  who  told  King  to  sign  it, 
which  he  did;  that  thereupon  witness  paid 
$1,000,  and,  after  the  deed  was  delivered,  he 
paid  $14,000  more,  less  his  commission;  that 
Mr.  George  H.  Durham  drew  the  instrument 
at  his  request,  which  he  submitted  to  T.  B. 
"Wilcox  before  submitting  it  to  King;  that 
be  obtained  the  thousand  dollars  from  Dur- 
ham, and  Wilcox  furnished  it  to  him;  that  he 
presented  the  agreement  right  after  lunch 
one  day,  and  they  kept  it  until  after  lunch 
the  next  day;  that  when  it  was  signed  King 
4tnd  his  wife  came  down  in  the  afternoon, 
and  it  was  then  he  paid  the  balance  of  the 
money  and  obtained  the  deed;  that  he  paid 
no  part  of  the  money  before  the  agreement 
was  signed,  because  he  had  no  authority  to 
•do  so;  that  he  never  came  to  any  definite 
agreement  with  King  until  the  paper  was 
actually  signed;  that  he  agreed  to  put  his 
statement  in  writing,  and  the  one  presented 
-contained  his  final  proposition;  that  the  pa- 
per was  drawn  and  submitted  to  Wilcox, 
^nd  then  to  King,  and  they  signed  it  the  next 
day;  that  there  was  no  mistake  at  all  upon 
his  part,  and  that  he  first  received  instruc- 
tions from  Mr.  Durham  regarding  the  pur- 
•cbase,  and  afterwards  from  Wilcox.  On 
-cross-examination,  he  testified  that  he  ob- 
tained the  thousand  dollars  first,  then  |ot 
the  paper  signed,  showed  it  to  Wilcox  and 
Dnrham,  when  Durham  gave  him  the  bal- 
ance of  the  money,  which  he  delivered  over 
to  King,  and  procured  the  deed.  T.  B.  Wll- 
-cox  testified  that  he  recollected  about  the 
time  negotiations  commenced  for  the  pur- 
chase between  Holbrook  and  King,  and  that 
he  was  the  real  purchaser  of  the  property 
^nd  furnished  the  money  for  the  purpose,  and 
thought  he  saw  the  paper  before  it  was  sign- 
-ed;  that  there  had  l>een  quite  an  extended 
negotiation  regarding  different  features  of 
the  prc^erty  after  they  came  to  the  matter 
-of  price,  and  that  he  positively  refused  to 
buy  unless  Twenty-First  street  was  extended 
through  to  Salmon  street;  that  the  instru- 
ment (E;xhiblt  B)  correctly  states  the  agree- 
ment as  he  understood  it;  that  the  paper  or 
a  copy  was  furnished  him  before  any  money 
was  paid,  and  that  it  represents  what  the 
'Witness  required  as  a  condition  to  the  pur- 


chase. From  this  summary  of  the  testimony, 
it  will  appear  that  the  verbal  agreement,  as 
understood  by  E.  A.  King,  is  sufflcieutly  ex- 
plicit in  its  terms  to  enable  the  court  to  re- 
form it,  if  it  was  assented  to  by  Baird  in 
behalf  of  Holbroc^,  and  a  mistake  was  made 
in  reducing  it  to  writing.  No  fraud  is  aver- 
red, and  the  simple  inquiry  is— First,  what 
was  the  true  agreement?  And,  second,  is 
there  couched  in  the  terms  of  the  written 
agreement  a  mutual  mistake  in  manner  and 
substance  as  alleged? 

The  chief  actors  in  the  negotiations  differ 
radically  as  their  testimony  relates  to  both 
of  these  questions.  Mr.  King  asserts  that  a 
complete  verbal  understanding  and  agree- 
ment was  arrived  at  between  him  and  Baird, 
which  was  that  Twenty-First  street  should 
be  opened  up  to  within  lOS  feet  of  West 
Salmon  street,  and  no  further,  but  that  there 
was  a  mistake  made  in  reducing  the  same  to 
writing,  while  Baird  declares  that  no  agree- 
ment or  understanding  was  entered  into  un- 
til the  paper  was  signed  by  the  parties;  that 
the  negotiations  had  been  proceeding  with- 
out definite  results  until  he  presented  the 
paper  as  his  final  offer,  and  that  the  accept- 
ance thereof,  evidenced  by  his  signing  it, 
was  the  consummation  of  the  agreement; 
that  none  other  existed  prior  thereto;  and 
that  it  contained  the  true  and  final  agree- 
ment of  the  parties.  Notwithstanding  Baird's 
[Msitive  declaration,  it  is  urged  that  he  is  not 
stating  the  matter  truly,  and  that  he  was  in 
reality  mistaken  when  he  had  the  agreement 
reduced  to  writing,  as  it  respects  the  open- 
ing of  the  extension  of  North  Twenty-First 
street.  Several  reasons  are  assigned  for  this 
position,  among  which  are  the  well-substan- 
tiated facts  that  only  the  west  half  of  the  lot 
in  dispute  was  owned  by  A.  N.  King,  while 
the  east  half  belonged  to  his  sons;  that  Baird 
subsequently  took  an  option  to  sell  the  lot, 
and  that  the  grade  at  the  point  is  a  difficult 
one  to  overcome  for  street  purposes;  that 
these,  connected  with  the  circumstance  that 
he  is  positively  contradicted  by  three  wit- 
nesses touching  the  time  of  the  execution  of 
the  agreement,  considered  with  relation  to 
the  time  when  the  deed  was  signed  and  the 
money  paid,  so  discredit  his  testimony  as  to 
render  it  wholly  unreliable.  E.  A.  King  is 
corroborated  by  his  brother  touching  the 
specific  terms  of  the  verbal  agreement,  and 
that  it  was  arrived  at  before  the  writing 
was  presented  and  signed,  and  was  not  truly 
incorporated  in  the  writing.  Standing  alone, 
Mr.  Baird's  testimony  could  not  be  consid- 
ered faultless,  and  there  are  some  contradic- 
tions and  inconsistencies,  when  carefully 
read,  that  add  weight  to  the  criticism,  but 
the  fact  conclusively  appears  that  Baird  was 
acting  for  Mr.  Wilcox  in  maldng  the  pur- 
chase; that  Wilcox  probably  saw  the  writ- 
ten agreement  before  it  was  signed,— at  any 
rate,  that  he  saw  it  before  he  paid  over  the 
money;  and  he  testified  that  it  correctly  em- 
bodies the  terms  of  his  proposition,  and  the 
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only  one  upon  which  he  would  consent  to 
make  the  purchase,  or,  In  other  words,  that 
It  truly  represents  -what  he  required  as  a 
condition  of  the  purchase.  Mr.  Wilcox's 
veracity  Is  not  questioned,  and  It  Is  hardly 
possible  to  say  that  he  was  mistaken  In  the 
face  of  his  positive  declaration  to  the  con- 
trary. It  may  be  conceded  that  King  was 
mistaken  touching  the  terms  of  the  writing, 
and  did  not  fully  understand  Its  contents 
when  he  signed  It,  but  no  such  mistake  Is 
established  as  It  relates  to  Balrd  or  Wilcox, 
and,  unless  there  has  been  a  mutual  mis- 
take, the  plaintiff  cannot  prevail.  It  Is  not 
very  material  whether  the  agreement  was 
signed  before  the  deed  was  executed  and  de- 
livered and  the  m'oney  paid,  or  afterwards. 
One  of  Its  undisputed  specifications  is  that 
It  shall  be  treated  as  a  part  of  the  deed,  and 
all  the  negotiations,  as  completed,  must  be 
considered  as  an  entirety. 

There  Is  an  element  of  negligence  coupled 
with  the  affair,  attributable  to  King,  the 
agent,  in  falling  to  discover  the  plain  letter 
of  the  agreement,  which.  Is  In  no  measure 
ambiguous  or  misleading,  and  in  falling  to 
Inform  his  attorney,  whose  advice  he  sought, 
as  to  his  real  understanding  touching  the 
opening  of  North  Twenty-First  street.  He 
had  ample  opportunity  to,  and  did,  examine 
the  writing,  and  there  Is  little  excuse,  If  any, 
for  overlooking  the  exact  statement  as  con- 
tained therein.  But  the  alleged  mutuality 
of  the  mistake  does  not  satisfactorily  ap- 
pear, and  there  can  be  no 'relief  on  that  ac-i 
count  alone.  "It  Is  not  enough.  In  cases  of 
this  kind,"  says  Mr.  Chief  Justice  Spencer, 
"to  show  the  sense  and  Intention  of  one  of 
the  parties  to  the  contract  It  must  be 
shown,  incontrovertibly,  that  the  sense  and 
intention  of  the  other  party  concurred  In  It. 
In  other  words.  It  must  be  proved  that  they 
both  understood  the  contract,  as  It  Is  alleged 
It  ought  to  have  been,  and  as  In  fact  It  was, 
but  for  the  mistake.  It  would  be  the  height 
of  Injustice  to  alter  a  contract,  on  the  ground 
of  mistake,  where  the  mistake  arises  from 
misconception  by  one  of  the  parties.  In  con- 
sequence of  his  imperfect  explanation  of  his 
intentions.  To  make  a  contract,  it  Is  req- 
uisite that  the  minds  of  the  contracting  par- 
ties agree  on  the  act  to  be  done.  If  one 
party  agrees  to  a  contract  under  particular 
modifications,  and  the  other  party  agrees  to 
It  under  different  modifications.  It  Is  evident 
there  is  -no  contract  between  them.  If  It  be 
clearly  shown  that  the  Intention  of  one  of 
the  parties  Is  mistaken  and  misrepresented 
by  the  written  contract  that  cannot  avail, 
unless  it  further  be  shown  that  the  other 
party  agreed  to  it  In  the  same  way,  and  that 
the  Intention  of  both  of  them  was,  by  mis- 
take, misrepresented  by  the  written  con- 
tract" layman  v.  Insurance  Co.,  17  Johns. 
372.  And  such  Is  the  settled  law  as  uni- 
formly announced  by  this  court.  I^wis  v. 
I^wls,  5  Or.  169;  Stephens  v.  Murton.  6  Or. 
193;    Hyland  v.  Hyland,  19  Or.  51,  23  Pac. 


811;  Meier  v.  Kelly,  20  Or.  86,  25  Pac.  73; 
Epstein  V.  Instirance  Co.,  21  Or.  179,  27  Pac. 
1(M5;  Kleinsorge  v.  Rohse,  25  Or.  51,  34  Pac. 
874;  Mitchell  v.  Uolman,  30  Or.  280,  47  Pac. 
616.  The  decree  of  the  court  below  will  be 
affirmed,   and  it  is  so  ordered. 


(22  Utah.  44T) 
EUREKA  IHLL  MIX.  00.  r.  CITY  OF 
EUREKA. 

(Supreme  Court  of  Utah.    Dec.  6,  1900.) 

JUDGMENT  OF  COURT  OF  GENERAL  JURISDIC- 
TION —  PRESUMED  VALID  —  BURDEN  ON  ONE 
WHO  ATTACKS— DUTY  OF  COUNTY  ASSE^SSORS 
—ASSESSMENT  OF  CITY  PROPERTY— LEVY  OK 
CITY  TAX— ACTION  TO  RBX:OVER  TAX— WHEN 
WILL  NOT  LIE— NET  PROCEEDS  OF  MINES— 
PERSONALTY— WHEN  TAXABLE. 

1.  The  intendments  of  the  law  are  that  the 
judgments  of  courts  of  general  jurisdiction  are 
valid,  and  that  he  who  attacks  them  must  con- 
clusively  show  their  invalidity. 

2.  Under  the  authority  of  section  4,  art.  13, 
Const.,  and  sections  2504,  2566-2569,  Rev.  St. 
18!)8,  it  is  the  duty  of  the  county  assessor  of 
eoch  county  in  which  an  incorporated  city  Is 
situated  to  assess,  in  accordance  with  the  pro- 
visions of  section  2688,  Rev.  St.  1808,  the  tax- 
able property  in  such  city,  and  deliver  a  copy 
,of  that  part  of  his  assessment  roll  containing 
the  assessment  of  such  city  property  to  the 
city  auditor.  Thereafter  such  assessment  roll 
may  be  used  b^  the  city  authorities,  as  provid- 
ed in  said  section,  in  levying  taxes  for  general 
municipal  purposes;  and  when  the  acts  of  the 
assessor  are  in  due  form,  and  the  tax  regular- 
ly levied  by  the  city  authorities,  and  there  is 
nothing  on  the  face  of  the  ofiicial  proceedings 
to  show  that  any  officer  acted  illegally  or  super- 
seded his  authority,  the  acts  of  the  assessor 
and  city  authorities  are  presumed  to  be  valid 
until  the  contrary  is  shown. 

3.  The  net  proceeds  of  a  mine  are  taxable  at 
the  place  where  the  ores  are  taken  to  the  sur- 
face through  the  main  workings,  and,  being 
personal  property,  should  be  taxed  as  other 
personalty. 

(Syllabus  by  the  Court) 

Ai^eal  from  district  court  Juab  county; 
E.  V.  HIgglns,  Judge. 

Action  by  the  Eureka  Hill  Mining  Com- 
pany against  the  city  of  Eureka.  Judgment 
fdr  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Bennett  Harkness,  Howat  Sutherland  & 
Van  Cott  for  appellant.  N.  A.  Robertson, 
for  respondent. 

BASKIX,  J.  This  Is  an  action  In  which 
the  Eureka  Hill  Mining  Company,  a  corpora- 
tion, sought  to  recover  from  tlie  city  of 
Eureka,  a  municipal  corporation,  the  sum  of 
$615.17,  levied  and  collected  by  said  city  as 
a  tax  on  tlie  net  annual  proceeds  of  said  com- 
pany's mine,  and  paid  by  said  company  un- 
der protest  It  appears  from  an  agreed  state- 
ment made  by  the  parties,  and  from  the 
findings  of  fact  by  the  trial  court  that  the 
mining  company  during  the  years  1896  and 
1897  owned  five  mining  clhlms  situated  in 
the  county  of  Juab,  Utah,  and  worked  the 
same  as  one  mine,  known  as  the  Eureka  Hill 
mine;  that  about  67*/io  per  cent,  of  th»  area 
of  said  mining  claims  lies  within,  and  about 
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32«/io  per  cent,  thereof  lies  outside  of,  the 
boundaries  of  said  city;  that  the  maiu  shaft, 
the  comp]:e8sor,  hoisting  works,  and  ore 
veins  of  said  mine  are  situated  within  the 
limits  of  said  dty;  that  a  portion  of  the  mill 
used  by  said  company  in  operating  said  mine 
is  within,  and  a  part  outside  of,  the  city 
limits;  that  in  that  portion  of  the  mill  within 
the  city  the  office  of  the  mining  company  In 
said  city  is  situated,  but  that  the  main  office 
of  said  company  is  in  Salt  Lake  City,  and 
that  dty  is  designated  In  the  articles  of  in- 
corporation of  said  company  as  its  principal 
place  of  business;  tliat  all  of  the  ore  extract- 
ed from  said  mine  was  raised  through  the 
main  shaft,  and  mixed  together  at  the  hoist- 
ing works  within  the  city  of  Eureka,  and 
there  sorted  into  two  grades,— milling  and 
shipping  ore;  that  the  shipping  ores  were 
from  thence  snipped  to  markets  outside  of 
the  city  and  sold,  and  the  milling  ores  were 
shipped  to  the  company's  mill,  and  there 
reduced  to  a  marketable  article,  and  thence 
shipped  out  of  the  city  and  sold;  that  of  the 
ore  so  extracted  and  sold  for  the  year  ending 
Jane  1,  1897,  about  45  per  cent.  In  volume, 
came  from  ground  lying  within  the  city,  and 
about  55  per  cent,  from  ground  lying  without 
the  city;  that,  in  value,  about  TO  per  cent, 
of  the  ore  was  extracted  from  ground  lying 
M-ithin,  and  about  30  per  cent  from  ground 
lying  without  the  dty  limits;  that  the  min- 
ing company  kept  no  separate  account  of  the 
net  proceeds  derived  from  ore  extracted 
from  the  mine  within  the  city,  or  of  the  net 
proceeds  of  ore  extracted  from  the  mine  out- 
side of  the  city,  but  kept  one  account  only  of 
the  net  proceeds  derived  from  the  whole  of 
the  ore  extracted,  shipped,  and  sold;  that  the 
mining  company  made  and  returned  to  the 
assessor  of  Juab  county  a  statement  showing 
the  net  proceeds  of  Its  mine  for  the  year  end- 
ing Jime  1,  1897,  to  be  $184,477;  that  said 
assessor  in  due  time,  during  the  year  18&7, 
delivered  to  the  city  recorder  of,  said  city  a 
copy  of  that  portion  of  the  county  assess- 
ment roll  containing  the  assessment  of  the 
property  in  said  city,  including  the  net  pro- 
'ceeds  of  said  company's  mine  so  returned  by 
the  assessor;  that  the  dty  regularly  levied  a 
tax  of  five  mills  on  the  dollar  on  the  amount 
of  the  proceeds  of  the  company's  mine  set 
out  In  the  copy  of  that  part  of  the  county 
.assessment  roll  so  ddlvered  by  said  assessor 
to  the  dty  auditor:  that  the  tax  levied  on 
said  net  proceeds  amounted  to  $922.38,  and 
ot  this  sum  the  company  paid  to  the  city 
.$307.45,  but  denied  the  right  of  the  city  to 
collect  the  balance,  $614.92;  that  afterwards 
the  city  advertised  the  company's  property 
for  sale  to  satisfy  said  balance,  and  the  com- 
I>any,  to  avoid  a  seizure  and  sale  of  its  prop- 
erty, paid  the  same  under  protest  The  dty 
did  not  request  and  the  company  did  not 
make  to  the  dty,  any  return  of  either  the 
■amount  of  ore  extracted  within  the  dty,  or 
the  net  proceeds  thereof,  or  any  estimate  of 
the  same.    Said  levy  was  based  solely  on  the 


net  proceeds  of  the  company's  mine  as  re- 
turned to  the  city  auditor  by  the  county  as- 
sessor. In  addition  to  the  foregoing  facts 
the  trial  court  found  the  following  facts: 
"That  there  is  no  method  of  ascertaining 
what  proportion  of  such  shipping  ores  and 
such  milling  ores  originally  came  from  with- 
in or  without  the  city  Umits,  and  that  all 
ores  extracted  from  the  mine  were  mixed  at 
the  said  hoisting  works  after  raising  from 
the  mine;  that  the  books  of  plaintiCC  could 
have  been  so  kept  that  the  amount  and  pro- 
ceeds of  ores  extracted  from  within  the  city 
limits  would  be  capable  of  defluite  ascertain- 
ment but  were  not  so  kept,  nor  was  there 
any  attempt  on  the  part  of  the  plaintlfC  to 
separate  the  ores  taken  from  within  and 
without  the  dty  limits,  or  the  net  proceeds 
derived  therefrom."  As  a  conclusion  of  law, 
the  trial  court  found  "that  the  net  proceeds 
of  plaintiff's  mine  within  and  without  the 
city  of  Eureka  .ire  taxable  at  the  place  where 
they  are  taken  to  the  surface  through  the 
main  shaft  of  the  plaintiff,  which  is  within 
the  limits  of  defendant  dty,"  and  dismissed 
plaintiff's  complaint  and  rendered  a  Judg- 
ment for  costs  against  the  plaintiff. 

Numerous  assignments  of  error  were  made 
by  the  appellant  but  the  only  one  relied  upon 
by  Its  counsel  In  their  brief  is  that  the  evi- 
dence is  insuffident  to  suppMt  the  Judgment. 
The  contention  of  appellant  on  this  point  Is 
that  the  net  annual  proceeds  of  the  mine,  de- 
rived from  ores  extracted-  therefrom,  outside 
of  the  boimdaries  of  the  city,  were  not  sub- 
ject to  taxation  by  the  city,  and  that  the  con- 
clusion of  law  found  from  the  facts  by  the 
court  below  Is  erroneous.  Section  4,  art.  13, 
Const,  provides  that  "the  annual  proceeds 
of  all  mines  and  mining  claims,  shall  be  tax- 
ed as  provided  by  law."  The  revenue  act  of 
1896,  in  pursuance  of  that  provision  of  the 
constitution,  provides  that  "the  net  annual 
proceeds  of  all  mines  and  mining  claims  shall 
be  taxed  as  other  property"  (section  2504,  Rev. 
St),  and  that  "every  owner  of  mines  and 
mining  claims  engaged  tai  working  the  same, 
must  between  the  first  and  tenth  of  April, 
In  each  year,  make  a  verified  statement 
showing  the  net  annual  proceeds  thereof  and 
deliver  the  same  to  the  assessor  of  the  coun- 
ty In  which  the  mine  or  mines  are  situated." 
Sections  256e-2569,  Rev.  St.  From  the  re- 
quirement that  such  statement  should  be  de- 
livered to  the  assessor  of  the  county  in  which 
the  mine  or  mines  are  located,  in  connedion 
with  secUon  2088  of  the  Revised  Statutes, 
which  provides  (hat  "on  or  before  the  first 
Monday  of  June  In  each  year  the  county  ias- 
sessor  of  each  county  in  which  there  is  sit- 
uated any  incorporated  dty  or  town,  shall 
deliver  to  the  clerk  or  recorder  of  each  dty 
and  to  the  clerk  or  president  of  the  board 
of  trustees  of  each  town,  a  statement  show- 
ing the  aggregate  valuation  of  all  the  taxable 
property  In  such  city  or  town;  and  shall  de- 
liver to  the  recorder  of  each  city  of  the  third 
class  and  to  the  derk  of  each  town  a  copy 
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of  that  part  of  the  assessment  roll  contain- 
ing the  assessment  of  property  in  each  such 
city  or  town,  respectively,  which  shall  be 
used  as  the  basis  for  general  municipal  taxes 
therein  until  the  next  county  assessment  is 
made,"  It  is  evident  that  the  legislarture  In- 
tended that  the  counties,  cities,  and  towns 
within  the  limits  of  which  mines  are  situated 
should  respectively  levy,  collect,  and  appro- 
priate to  their  resiJectlve  use  the  tax  on  the 
net  proceeds  authorized  by  the  revenue  act. 
This  being  so,  the  Jurisdictions  In  which  such 
proceeds  may  be  taxed  are  not  the  places 
where  the  ores  are  brought  to  the  surface; 
for  In  some  instances  the  ores  may  be  brought 
to  the  surface  through  tunnels  and  shafts  at 
points  entirely  outside  of  the  jurisdiction,  in 
which  are  situated  all  of  the  surface  ground 
of  mines,  and  the  apexes  of  all  the  veins  or 
deposits  of  ore  embraced  thereby  and  belong- 
ing to  the  same.  The  right  to  follow  a  vein 
or  deposit  of  ore  on  its  dox^nward  course, 
outside  of  the  side  lines  of  the  surface  bound- 
aries, springs  from  and  is  incidental  to  the 
ownership  of  the  apex  and  the  surface  ground 
covering  the  same.  Therefore  when  the  net 
proceeds  of  a  mine  are  derived  from  veins  or 
deposits  of  ore,  the  apexes  of  which  and  the 
surface  ground  of  the  mining  claim  are 
within  the  boundaries  of  a  county,  city,  or 
town,  we  have  no  doubt  that  under  the  rev- 
enue act  such  proceeds  are  taxable  therein, 
notwithstanding  a  portion  or  even  all  the  ore 
may  have  been  extracted  from  the  mine  be- 
neath the  surface  on  the  dip,  outside  of  the 
boundaries  of  the  county,  city,  or  town.  The 
situs  of  such  a  mine,  for  the  purposes  of  tax- 
ation, Is  not  determined  by  the  place  at 
which  the  ores  ore  brought  to  the  surface, 
but  by  the  place  In  which  the  apexes  of  the 
veins  or  deposits  of  ore,  and  the  surface  cov- 
ering their  apexes,  are  situated.  The  burden 
of  showing  the  invalidity  of  that  portion  of 
tax  sought  to  be  recovered  Is  upon  the  min- 
ing company.  This,  the  city's  counsel  con- 
tend, has  not  been  done^  The  record  fails  to 
show  that  any  part  of  the  ores  from  which 
the  net  annual  proceeds  of  the  mine  were  de- 
rived were  extracted  from  any  of  its  mining 
claims  situated  outside  of  the  city  limits. 
From  aught  that  appears  from  the  facts.  In 
regard  to  which  there  Is  no  contention,  all  of 
the  ores  may  have  been  extracted  from  reins 
or  deposits  of  ore,  the  apexes  of  which  are 
wholly  within  mining  claims  belonging  to  the 
company,  the  surface  boundary  lines  of  which 
are  wholly  within  the  city  limits.  It  Is  not 
shown  by  the  facts  that  any  of  the  ores  were 
extracted  on  the  strike  of  any  vein  or  ore  de- 
posit outside  of  the  city  limits,  but,  from 
aught  that  appears,  the  extraction  of  ores 
outside  of  such  limits  may  have  been  done 
beneath  the  surface,  on  the  dip  of  a  vein  or 
deposit  of  ore  having  Its  apexes  within  the 
city  limits.  The  acts  of  public  officers,  regu- 
larly performed  within  the  Bcope  of  their  au- 
thority, are  presumed  to  he  valid  until  the 
contrary  Is  shown.    In  this  case  It  was  the 


duty  of  the  assessor,  under  section  268S,  Rev. 
St.,  to.  assess  the  taxable  property  in  said 
city,  and  deliver  a  copy  of  that  part  of  his 
assessment  roll  containing  the  assessment  of 
the  property  In  the  city  to  the  city  auditor. 
This  was  done  by  the  assessor  In  due  form. 
and,  upon  the  copy  of  the  assessment  roil  so 
returned,  the  dty  authorities,  as  provided  in 
said  section,  regularly  levied  the  tax  sought 
to  be  recovered.  There  is  nothing  on  the 
face  of  their  official  proceedings  showing  that 
the  officers  acted  illegally  or  superseded  their 
authority.  The  intendments  of  law  are 'that 
the  judgments  of  courts  of  general  Jnrlsdic- 
tlon  are  valid, 'and  that  he  who  attacks  tbem 
must  conclusively  show  their  invalidity.  The 
appellant  has  failed  to  make  suc6  showing  in 
this  case,  and  as  the  uncontradicted  facts  are 
before  us,  and  fall  to  show  the  invalidity  of 
the  tax,  the  judgment  should  not  be  reversed. 
Counsel  did  not  dte  any  case  in  point  on 
the  main  question  In  the  casie,  nor  have  we 
been  able  to  find  any.  The  case'of  Gilchrist's 
Appeal,  109  Pa.  St  600,  cited  by  appellant's 
counsel  as  in  point,  has  no  relevancy,  as  the 
facts  In  that  case  were  different  from  those 
In  this  case.  In  that  case  the  coal  lands  tax- 
ed were  wholly  outside  of  the  boundaries  of 
the  city,  and  It  does  not  appear  that  the  own- 
ers of  coal  veins  In  the  state  of  Pennsylvania 
are  entitled  to  the  lateral  rights  which  the 
owners  of  mining  claims  In  this  state  enjoy. 
The  facts  In  this  case  show  that  It  Is  prob- 
able that  In  some  instances  a  v«7  small  por- 
tion of  the  surface  ground  of  the  apex  of  a 
vein  or  ore  deposit  of  a  mining  claim  may 
be  In  one  taxation  district  and  the  balance 
of  the  same  on  the  course  of  the  dalm  and 
vein  or  deposit  In  a  different  one.  And  in 
some  instances  the  ores  may  be  brought  to 
the  surface  on  both  sides  of  the  dividing  lines 
of  taxation  districts,  and  some  of  these  lines 
may  cross  the  veins  or  deposits  of  ore  at  a 
right  angle  to  their  strike,  and  others  may. 
upon  the  apexes  of  such  veins  or  deposits, 
I>ass  longitudinally  over  and  through  them. 
As  the  revenue  act  does  not  require  the  own- 
ers of  mines  in  such  instances  to  make  state- 
ments of  the  proceeds. of  their  mines  derived 
from  ores  taken  from  different  taxing  dis- 
tricts, perplexing  complications  are  liable  to 
occur.  We  express  no  opinion  as  to  how  tax- 
es should  be  levied  In  such  Instances,  as  the 
facts  In  this  case  do  not  present  any  such 
instance,  but  call  attention  to  the  matter 
simply  to  emphasize  the  necessity  of  amend- 
ing the  revenue  act  so  as  to  meet  such  con- 
tingencies. It  Is  ordered  that  the  Judgment 
of  the  lower  court  be  affirmed,  and  that  the 
appellant  pay  the  costs. 

BARTCH,  C.  J.,  and  MINER,  3.  We  c<H>- 
cur  In  the  affirmance  of  the  Judgment  but 
dissent  from  the  holding  contained  In  the 
opinion  with  reference  to  the  place  where  the 
net  proceeds  of  the  mine  are  taxable.  We 
agree  with  the  trial  court  that  the  net  pro- 
ceeds of  the  appellant's  mine,  both  wlttain 
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•nd  without  the  city  of  Eureka,  are  taxable 
at  the  place  where  the  ores  are  taken  to  the 
aurface  throagb  the  main  abaft  of  appellant's 
mine,  which  la  within  the  Itmita  of  the  re- 
•pondent  dty.  Tbe  net  proceeds,  being  per- 
sonal property,  should  be  taxed  in  the  city 
of  Knreka,  and  aa  other  personal  property. 


NOLAN  T.  BOARD  OF  OOM'RS  OF  BLUS 

COUNTI. 
(Conrt  of  Appeals  of  Kansas,  Northern  De- 
partment, W.  D.    Jan.  1,  1901.) 
APPEAL  FROM  JUSTICE— DISMI3SAU 
Where  transcript  pn  appeal  from  jnstice 
fails  to  abow  any  appeal,  the  appeal  will  be 
dismissed. 

Error  from  district  conrt,  Ellis  county;  Lee 
Monroe,  Jndge. 

Action  by  James  Nolan  against  the  board 
of  county  commissioners  of  Ellis  county. 
Judgment  for  plaintift  in  the  Justice  court. 
Motion  to  dismiss  appeal  denied  in  district 
court  Judgment  for  defendant,  and  plaintift 
brings  error.    Reversed. 

James  T.  Nolan,  In  pro.  per.  David  Rath- 
bone,  for  defendant  in  error. 

PER  CURIAM.  Upon  the  authority  of  the 
following  decisions  of  tbe  supreme  court, 
tbe  Judgment  in  this  case  must  be  reversed, 
viz.:  Wagstaff  v.  Cballisa,  81  Kaa  212,  1 
Pac.  631;  Struber  v.  Rohlfs,  S6  Kan.  202,  12 
Pac.  830;  McCarthy  v.  Holden,  54  Kan.  214, 
S8  Pac.  261;  Shuster  v.  Overturf,  42  Kan. 
668,  22  Pac.  718.  Tbe  plaintifr  recovered 
Judgment  against  the  defendant  Tbe  de- 
fendant caused  a  transcript  to  be  filed  in  the 
district  court  as  upon  appeal  with  tbe  flies 
In  the  case.  Tbe  transcript  was  properly 
certified.  It  failed  to  show  any  appeal.  Tbe 
plaintiff  moved  to  dismiss  the  appeal.  The 
motion  was  denied.  The  district  court  pro- 
ceeded with  the  trial,  assuming  to  have  Juris- 
diction of  tbe  case  and  of  the  parties,  and 
rendered  Judgment  for  the  defendant  The 
transcript  controls.  There  was  no  appeal  as 
•hown  by  it  The  district  court  was  without 
Jurisdiction.  If  the  transcript  does  not  speak 
tbe  troth,  and  there  was  an  appeal  in  fact, 
there  Is  a  remedy  to  correct  the  same  by  ap- 
propriate proceedings.  The  Judgment  is  re- 
versed, and  tbe  case  remanded  for  further 
proceedings  in  accordance  herewith. 


ao  Kan.  A.  tSl) 

ZIMMERMAN  et  al.  v.  OINTHlSt. 
(CSonrt  of  Appeals  of  Kansas,   Northern   De- 
partment, W.  D.    Jan.  1,  1001.) 

ADVSRSB  POSSSSSION. 
Where  owners  of  adjacent  lands  have  a  re- 
snrrey  of  their  dividing  line  made,  readjust 
their  fences,  cnltivation,  aod  occupancy  of  their 
respective  premises  to  the  line  thus  established, 
and  they  and  their  grantees  acquiesce  in  the 
correctness  of  the  lines  as  established  by  such 
survey  for  more  than  IS  years,  such  occupancy 
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is  sufficient  to  start  and  nphold  the  statute  9t 
limitations  to  the  lands  thns  occupied. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Russell  connty; 
Lee  Monroe,  Judge. 

Petition  of  Elizabeth  Zimmerman  and  oth- 
ers against  L,  J.  Qlnther  for  a  survey  of  cer- 
tain lands.  From  tbe  survey  Glnther  ap» 
peals  to  the  district  court  to  set  it  aside,  and 
Zimmerman  and  others  bring  error.  Affirm- 
ed. 

Sutton,  Maher  &  Sutton,  for  plaintiffs  in  er- 
ror. W.  6.  Eastland  and  J.  0.  Ruppenthal. 
for  defendant  in  error. 

McELROT,  J.  Zimmerman  is  the  owner 
of  tbe  N.  E.  \i,  and  Glnther  is  the  owner  of 
the  N.  W.  %,  of  section  30,  In  township  12, 
of  range  16  W.  of  tbe  sixth  P.  M.,  In  Rus- 
sell county.  At  the  Instance  of  Zimmerman, 
one  Russell,  as  county  surveyor,  made  a  sur- 
vey and  subdivision  of  tbe  said  section  oo 
the  2Sth  day  of  April,  A.  D.  1808.  This  sur- 
vey placed  the  half  section  line  between 
Glnther  and  Zimmerman  west  of  the  line 
claimed  by  Glnther,  and  took  from  him  a 
strip  along  the  east  line,  as  he  contends. 
Glnther  appealed  from  tbe  Russell  survey 
to  the  district  court  The  court  sustained 
his  contention,  and  set  aside  tbe  survey. 
Thereupon  Zimmerman,  as  plaintiff  in  error, 
presents  the  record  to  this  court  for  review, 
and  alleges  error  In  the  proceeding  of  the 
trial  court. 

The  record  in  this  case  shows  that  one 
Bailey,  as  county  surveyor,  in  February, 
1880,  re-established  the  lines  and  corners  to 
the  quarter  section  and  subdivisions  of  this 
section.  This  survey  was  accepted  by  the 
owners  and  occupants  of  the  N.  Vi  of  the  sec- 
tion, from  which  date  they  recognized  the 
Bailey  survey,  the  comers  and  lines  as  es- 
tablished by  him,  as  the  true  lines  and  the 
legal  subdivisions  of  the  section,  entered 
Into  possession  of  their  lands  accordingly, 
and  no  question  was  ever  made  concerning 
tbe  same  until  more  than  15  years  from  that 
date.  Ginther  held  possession  of  tbe  N.  W. 
^  of  the  section  as  established  under  a 
claim  of  ownership,  and  cultivated,  harvest- 
ed, and  built  bis  fences  accordingly.  He 
held  the  undisputed  possession  under  claim 
of  ownership  for  more  than  15  years  prior  to 
tbe  time  of  tbe  Russell  survey.  It  is  con- 
tended that  the  Bailey  survey  was  incorrect; 
that  the  same  did  not  locate  the  true  line  be- 
tween the  N.  W.  \i  and  tbe  N.  E.  V4  of  such 
section;  that  in  consequence  of  such  mis- 
take Glnther  held  possession  of  a  strip 
which  In  reality  belonged  to  tbe  N.  B.  %  of 
the  section.  The  trial  court  found  that 
Glnther,  and  all  the  parties  concerned,  rec- 
ognized tbe  Bailey  survey  for  more  than  16 
years;  that  during  all  the  time  Glnther  held 
absolute,  exclusive,  notorious,  open,  adverse 
possession  of  such  strip,  and  therefore  was 
tbe  owner.  Oounsel  for  plaintiff  in  error 
does  not  question  the  findings  of  fact  but 
contends  that  the  conclusions  of  law  ace  ei^ 


Digitized  by 


Lnoogle 


658 


63  PACIFIC  KEPORTBE. 


(Kan. 


roneous;  that  the  possession  of  Gintber  was 
not  adverse.  The  defendant  In  error  con- 
tends that  the  Bailey  survey  was  made  for 
the  purpose  of  establishing  the  boundary 
lines,  the  subdivision  lines,  and  corners;  that 
the  same  was  accepted  by  all  the  parties 
Interested,  and  that  such  survey  became 
final;  that,  in  accordance  therewith,  Gin- 
ther  tooli  possession  up  to  the  line  so  found 
under  claim  of  ownership,  and  that  all  par- 
ties had  knowledge  of  such  possession.  It 
is  further  contended  that  this  was  adverse, 
open,  notorious  possession,  and  that  all  par- 
ties interested  acquiesced  In  this  survey, 
and  In  the  lines  and  corners  established 
thereby,  for  more  than  15  years;  that,  there- 
fore, Zimmerman  is  estopped  from  ques- 
tioning the  Bailey  survey.  Now,  it  appears 
that  immediately  after  the  survey  by  Bai- 
ley, Ginther  took:  possession  of  the  N.  W. 
%  of  the  section  up  to  the  east  boundary 
line  as  found  and  established  by  the  survey; 
that  he,  under  claim  of  ownership,  fenced, 
occupied,  and  cultivated  the  same  up  to  the 
line  established.  It  thus  appears  that  his 
possession -was  held  for  more  than  15  years 
prior  to  the  survey  made  by  Russell;  that 
his  possession  during  all  of  that  time  wiks 
continuous,  notorious,  open,  adverse,  exclu- 
sive, uninterrupted,  and  visible,  under  a 
claim  of  ownership.  The  statute  of  limita- 
tions, as  construed  by  our  supreme  court,  is 
a.  statute  of  repose,  and  Is  looked  upon  with 
favor.  We  are  of  the  opinion  that  all  par- 
ties are  bound  by  the  Bailey  survey.  The 
plaintiff  in  error  calls  our  attention  to  sev- 
eral authorities  In  support  of  his  conten- 
tion, all  of  which  he  claims  have  been  ap- 
proved by  the  supreme  court  in  the  case  of 
Winn  V.  Abeles,  35  Kan.  85,  10  Pac.  443. 
From  an  examination  of  this  case,  however, 
we  are  constrained  to  the  opinion  that  the 
authorities  are  against  him.  In  Winn  v. 
Abeles,  supra,  the  court  says:  "Possession 
alone  is  not  sufilcient  to  confer  title.  The 
holding  must  be  hostile  and  adverse  as 
against  the  true  owner.  There  must,  In  ad- 
dition to  actual  possession,  be  an  intention 
of  the  party  in  possession  to  claim  the  land 
as  his  own.  The  occupancy  of  Abeles  was 
•not  taken  under  color  or  claim  of  title,  nor 
was  there  any  purpose  to  oust  or  dispossess 
Colyer.  The  undisputed  facts  show  Abeles 
had  no  knowledge  that  this  building  extend- 
ed beyond  the  boundary  line  of  his  lot  until 
.about  the  time  that  this  controversy  arose. 
He  supposed  his  building  rested  entirely  up- 
on lot  9,  and  made  no  claim  to  any  portion  of 
the  adjoining  lot,  and  he  Is  here  now,  assert- 
ing that  he  does  not  own  nor  claim  the  nar- 
row strip  of  lot  10  upon  which  bis  wall  had 
inadvertently  been  placed.  Colyer  was 
•equally  ignorant  that  the  building  of  Abeles 
extended  beyond  the  dividing  line  of  the 
lots.  No  survey  had  been  made,  and  It  does 
not  appear  that  there  was  any  agreement 
that  the  line  to  which  the  wall  extended 
4i)iould  t>e  taken  as  the  true  line.    It  will  thus 


be  seen  that  there  was  no  adverse  possession. 
One  of  the  essential  requisites  to  obtaining 
title  through  the  statute  of  limitations  was 
wanting,  viz.  the  Intention  of  Abeles  to  claim 
that  land  exclusively  and  as  his  own.  Mere 
occupation  by  inadvertence  or  mistake,  with- 
out any  intention  to  claim  title,  may  not  be 
a  disseisin,  as  where  a  fence  l8  erroneously 
erected  not  on  the  dividing  line."  In  the  case 
at  bar  there  had  been  a  survey.  The  parties 
took  open,  adverse,  notorious,  and  exclasive 
t>ossessioD  of  their  lands  according  to  the 
survey.  They  occupied  the  premises  as  own- 
ers. The  possession  was  sufficient  to  start 
and  nphold  the  statute  of  limitations.  Judg- 
ment must  be  affirmed.  All  the  judges  con- 
curring. 


STOCKMAN  V.  WESTEIBN  UNION  TBL.  OO. 
(Court  of  Appeals  of  Kansas,   Northern   De- 
partment, W.  D.     Oct.  23,  1900.) 
LIBEL— EVIDENCE. 
The  language  of  the  telegram  in  this  case 
was  not  libelous  per  se. 
(Syllabus  by  the  Court.) 

Error  from  district  court.  Smith  county; 
R.  M.  Plckier,  Judge. 

Action  by  Maggie  Stockman  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

J.  T.  Reed  and  Mabln  &  Mabin,  for  plain- 
tiff in  error.  Haydeu  &  Hayden,  for  defend- 
ant in  error. 

WELLS,  J.  This  action  was  brought  in 
the  district  court  of  Smith  county  by  Maggie 
Stockman,  the  plaintiff  In  error,  against  the 
Western  Union  Telegraph  Company,  a  cor- 
poration, for  damages  alleged  to  have  been 
sustained  by  the  plaintiff  by  reason  of  the 
defendant  having  received  at  its  office  In 
Kensington,  Kan.,  transmitted  over  its  wires, 
and  delivered  to  the  plaintiff  at  Smith  Cen- 
ter, Kan.,  a  certain  alleged  libelous  telegram. 
Said  telegram,  substituting  a  blank  for  the 
objectionable  word,  was  as  follows:  "To 
Mrs.  Maggie  Stockman,  Care  Martha  Noble, 

Smith  Center,  Kans.:    Dont  study too 

hard.  No  witnesses  will  appear.  Frits  Van 
Holsteln."  By  substituting  for  the  initial 
letter  of  the  omitted  word  another  letter 
having  the  same  sound,  the  first  syllable 
thereof  would  be  a  vulgar  term  sometimes 
used  to  designate  the  female  sexual  organs. 
and  the  word  was  completed  by  the  terminal 
"ology."  It  appeared  from  the  evidence  of- 
fered by  the  plaintiff  that  the  message  was 
furnished  the  defendant  for  transmission  and 
delivery  to  the  plaintiff  by  her  husband,  with 
whom  she  then  had  a  divorce  suit  pending; 
that  the  operator  raised  some  question  as  to 
the  meaning  of  the  objectionable  word,  and 
was  told  by  the  sender,  who  was  a  stranger 
to  him,  that  it  meant  "cunnlngness,"  and 
that  it  was  "all  right,"  and  to  "Just  send  It." 
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At  th«  dose  of  tbe  plalntlflTs  evidence  the 
court  sustained  a  demurrer  to  the  evidence, 
■nd  rendered  Judgment  for  tbe  defendant 

The  only  vital  question  in  this  case  is, 
were  the  words  contained  in  the  telegram 
libelous  per  se?  If  they  were  so,  then  the 
Judgment  was  wrong;  If  not.  the  judgment 
was  correct  The  plaintlfT  in  her  petition 
claims  that  the  telegram  does,  and  was  in- 
tended by  the  defendant  to,  charge  that  the 
said  plaintiff  was  engaged  In  acts  of  sexual 
Intercourse  with  others  than  her  husband. 
Is  this  true?  Assume  that  the  misspelling 
of  the  first  syllable  would  naturally  be  over- 
looked by  any  one  seeing  or  hearing  said  mes- 
sage, and  that  It  would  be  given  tbe  mean- 
ing said  to  be  usually  attributed  to  it  can 
the  word  be  construed  to  mean  what  tbe 
plaintiff  says  It  does?  "Ology"  .Is  derived 
from  a  Greek  word  which  meant  a  discourse 
or  treatise,  and  In  tbe  ISngUsh  language  It  Is 
used  as  the  termination  of  the  name  of  the 
science  of  the  subject  Indicated  by  the  pre- 
fix. Substitute  this  meaning  for  the  word  In 
question,  and  the  telegram  would  read: 
"Don't  study  tbe  science  of  the  female  sex- 
ual organs  too  hard.  No  witnesses  will  ap- 
pear." This,  surely,  would  not  be  libelous 
per  se.  Tbe  telegraph  company  had  no  right 
to  assume  that  the  words  meant  something 
not  apparent  on  their  face.  The  plaintiff's 
petition  and  evidence  failed  to  charge  the 
defendant  with  any  further  or  other  Icnowl- 
edge  of  the  character  of  tbe  communication 
than  appeared  npon  its  face.  Tbe  Judgment 
of  tbe  district  court  will  be  affirmed. 


NOTES  et  aL  v.  PHIPP8  et  al. 

(Court  of  Appeals  of  Kansas,   Northern   De- 
partment, W.  D.    Sept  6,  1900.) 
ORDER  or  ATTACHMICNT-CLAIM  NOT  DUB. 
A  probate  judge  has  no  authority  to  issue 
an  order  of  attachment  in  an  action  pending 
In  the  district  court  upon  a  claim  not  due,  and 
any  levy  of  an  order  of  attachment  issued  only 
by  the  probate  judge  is  void. 
(SyUabns  by  tbe  Oonrt.) 

Error  from  district  court,  Norton  county; 
A.  C.  T.  Geiger,  Judge. 

Action  by  Edwin  J.  Pbipps  and  Daniel  W. 
Bailey  against  G.  W.  Koyes  and  others. 
From  tbe  Judgment  defendants  bring  error. 
Reversed. 

Thompson  &  Simmons,  for  plaintiffs  in  er- 
ror.   C.  D.  Jones,  for  defendants  In  error. 

WELLS,  J.  There  is  but  one  question 
In  this  case:  Is  an  order  of  attachment  is- 
sued by  tbe  probate  Judge  in  an  action  pend- 
ing in  tbe  district  court  upon  a  cl&Im  not 
due  a  valid  order  of  attachment?  This  ques- 
tloo  must  be  answered  In  the  negative.    Tbe 


law  fficpressly  provides  under  w^at  circum- 
stances and  In  what  manner  orders  of  attach- 
ment must  be  Issued.  And  while  the  statute 
gives  tbe  probate  Judge  the  authority,  In 
tbe  absence  of  tbe  district  Judge,  to  order, 
in  proper  cases,  that  tbe  attachment  sball  Is- 
sue, it  nowhere  gives  him  tbe  authority  to  is- 
sue such  order  himself.  On  the  contrary,  It 
directs  that  the  attachment  shall  be  Issued 
by  tbe  clerk.  There  being  no  law  authoriz- 
ing tbe  probate  judge  to  Issue  an  order  of 
attachment  any  levy  under  such  order  is- 
sued by  him  is  void  and  of  no  effect  Tbe 
Judgment  of  the  district  court  in  this  case 
must  be  reversed,  and  a  new  trial  of  the  Is- 
sues had  In  accordance  with  this  decision. 


HAFPAMIER  v.  HUND. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
menX,  W.  D.    July  23,  1900.) 

BXBCUTORS    AND     ADMINISTRATORS  —  CLAIU 

AGAINST    ESTATHI-PROOF— EXECUTION 

OF  WRITTEN  INSTRUMENT. 

Code  av.  Proc.  {  lOS,  providing  that  the 
allegation  of  tbe  execution  of  a  note  shall  be 
deemed  to  be  true  unless  its  execution  is  de- 
nied under  oath,  does  not  dispense  with  proof 
of  the  execution  of  a  note  by  decedent  on  the 
trial  in  the  disitrict  court  on  the  transcript  and 
without  pleadings  of  an  appeal  from  an  order 
of  the  probate  court,  allowing  the  note  as  a 
claim  against  decedent's  estate. 

Error  from  district  court,  BUlis  county;  Lee 
Monroe,  Judge. 

Claim  by  Joseph  Hund,  administrator  ot 
the  estate  of  Michael  uund,  against  MIcbaet 
Uaffamier,  administrator  of  tbe  estate  of  Val- 
entine Sommereisen.  From  tbe  Judgment  of 
the  district  court  affirming  an  order  of  tbe 
probate  court  allowing  the  claim,  defend- 
ant brings  error.    Reversed. 

A.  D.  Oilkcson.  for  plaintiff  in  error.  Reed- 
er  &  Reeder,  for  defendant  in  errdr. 


PER  cniRIAM.  Tbe  only  question  in  this 
case  is:  In  an  appeal  to  the  district  court 
from  an  order  of  tbe  probate  court  allow- 
ing a  claim  against  the  estate  of  a  deceased 
person,  where  tbe  case,  is  tried  on  the  ap- 
peal upon  tbe  transcript  from  tbe  probate 
court  without  pleadings  being  filed,  does 
a  promissory  note,  purporting  to  have  been 
given  by  the  deceased  in  his  lifetime,  prove 
itself,  the  execution  thereof  not  having  been 
denied  under  oath,  under  tbe  provisions  of 
section  108  of  tbe  Code?  This  question  baa 
been  squarely  answered  In  the  negative  by 
our  supreme  court  in  Nell  v.  Case,  25  Kan. 
356.  Upon  the  authority  of  that  decision, 
tbe  Judgment  of  tbe  district  court  In  this 
case  Is  reversed,  and  said  court  directed  to 
render  Judgment  for  tbe  plaintiff  In  error 
berein. 
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SALIMA  MILL  &  ELBVATOK  Ca  ▼. 

HOYNB. 
•<Ooait  of  AppealB  of  Kansa*,  Northern  Depart- 
ment, W.  D.    Oct  1,  1900.) 
NEOLIOENCBl— CONTHIBUTORT     NKQLIOBNCB- 
APPARKNT    DANGER— EVIDENCE— USUAL   AP- 
PLIANCES —  MEASURE  .  OF     DAMAGES  —  IN- 
STRUCTIONS—FINDINGS  OF  FACT. 

1.  Where  defendant's  servant  at  its  mill  di- 
rected plaintiff  to  drive  liis  wagon  under  a 
chute,  ■without  apprising  him  that  the  same  was 
so  constructed  that  the  bags  of  feed  delivered 
into  the  wagon  would  come  with  suificient  force 
-to  knqck  plaintifF  out  of  the  wagon,  and  there 
was  no  danger  apparent,  it  was  not  negligence 
on  plaintiff's  part  to  drive  under,  and  remain 
In  front  of,  the  chnte. 

2.  Where  plaintiff,  while  receiving  feed  at  de- 
fendnnt's  mill,  was  injured  by  reason  of  the 
velocity  with  which  the  feed  was  delivered 
through  the  chute  into  his  wagon,  the  action 
of  the  conrt,  in  refusing  to  permit  the  manager 
of  defendant  to  testify  whether  such  a  chute 
was  in  general  use  by  mills,  was  not  erroneous, 
under  the  role  that  an  employer  is  only  bound 
to  furnish  the  usual  appliances,  plaintiff  not 
beingdefendant's  servant. 

3.  Where  no  juror  of  ordinary  intelligence 
would  have  been  misled  by  the  mistaken  use 
of  the  word  "defendant"  in  place  of  "plain- 
tiff" in  an  instruction,  an  assignment  of  error 
thereon  was  not  well  taken. 

4.  An  assignment  of  error  that  the  court,  In 
an  action  for  injuries,  did  not  give  the  jury  a 
rule  of  law  by  which  damage  should  be  meas- 
ured, was  not  well  taken,  wnere  the  court  lim- 
ited the  recovery  to  the  value  of  time  lost, 
physical  pain,  and  personal  injury;  there  being 
no    certain    standard    or    gauge    by    which    to 

'measure  damages  occasioned  by  pain. 

5.  Where  plaintiff,  while  receiving  feed  at 
defendant's  mill,  was  injured  by  delivery  of  the 
feed,  through  a  chute,  into  his  wagon,  and  the 
jury  found  that  the  fact  that  the  plaintiff  was 
m  front  of  the  chute  was  the  proximate  cause 
of  his  injury,  and  also  that  he  was  not  negli- 
gent in  being  there,  and  that  he  might  have 
avoided  the  injury  by  the  exercise  of  ordinary 
pmdence  if  he  had  been  informed  of  the  dan- 
ger, it  was  proper  not  to  direct  a  verdict  for 
defendant  on  the  ground  that  the  findings 
were  contrary  to  the  general  verdict  in  favor 
of  plaintiff,  since  the  logical  deduction  from  the 
findings  wns  that  if  plaintiff  had  not  been  ex- 
posed to  danger  he  would  not  be  hurt,  that  he 
was  not  at  fault  in  being  there,  but  that  he  was 
exposed  to  danger  by  the  fault  of  the  defend- 
ant. 

Error  from  district  court  Saline  ooonly; 
R.  F.  Tbompgon,  Judge. 

Action  by  MicbaeJ  Hoyjie  against  the  Sa- 
llna  Mill  &  Elevator  Company.  From  a 
Judgment  in  favor  of  plaintiff,  defendant 
brings  error.    Affirmed. 

Th'e  suit  was  to  recover  damages  to  the 
person,  alleged  to  have  been  occasioned  by 
the  negligence  of  the  mill  company  In  put- 
ting sacks  of  feed  from  the  mill  through  a 
chute  Into  the  plaintiff's  wagon  in  such  a 
manner  as  to  be  very  dangerous  to  his  per- 
son, without  notifying  the  plaintiff  of  the 
risk  of  Injury.  The  defendant  mill  company 
denied  the  allegations  of  the  petition,  and 
pleaded  contributory  negligence  on  the  plain- 
tiff's part.  Defendant  company  assigns  aa 
error  that  the  court  overruled  its  demiurer 
to  the  plaintiff's  evidence;  that  the  court 
^erroneously  instructed  the  jury;  that  it  erred 


Is  sustaining  objectioni  to  fbe  defendant's 
evidence;  In  refusing  to  set  aside  certain 
findings  of  fact;  in  refusing  to  give  judg- 
ment to  the  defendant  for  costs  on  the  spe- 
cial findings,  notwithstanding  the  general 
yerdlct  for  the  plaintiff;  and  in  denying  a 
motion  for  a  new  trial 

Z.  O.  Mllllken,  for  plaintiff  In  error.  D. 
Ritchie,  for  defendant  In  error. 

PER  CURIAM.  The  first  assignment  of 
error  Is  without  merit.  It  Is  contended  In 
Its  support  that  the  evidence  showed  that  tbe 
plaintiff  put  himself  voluntarily  in  a  posi- 
tion of  danger,  and  negligently  omitted  to 
observe  such  signals  of  danger  as  were  ap- 
parent, and  that  by  reason  thereof  contribut- 
ed directly  to  the  mishap  that  caused  the  In- 
Jury.  The  evidence  does  not  support  tbls 
contention.  It  does  appear  thereby  that  tbe 
defendant  company's  employ^  who  delivered 
the  feed  to  the  plaintiff  directed  blm  to  drive 
his  wagon  under  the  chute  to  receive  the 
feed  without  apprising  him  that  tbe  chute 
was  so  constructed  that  the  bags  of  feed, 
when  they  caine  down  the  chute,  would  come 
with  sufficient  velocity  to  knock  tbe  plaintiff 
out  of  his  wagon;  nor  was  there  anything 
apparent  to  warn  the  plaintiff  of  this  danger. 
Being  directed  to  drive  under  the  chute  and 
receive  his  load,  without  intimation  of  dan- 
ger, be  might,  without  negligence  being  im- 
puted to  him  by  reason  tbereof,  assume  tliat 
It  was  safe  to  do  so. 

The  court  refused  to  permit  the  secretary 
and  manager  of  the  company  to  answer  this 
question:  "Do  you  know  whether  this  kind 
of  chute  Is  in  general  use  by  millers  7'  This 
Is  the  basis  of  the  second  assignment.  In 
support  of  this  contention,  counsel  cite  sev- 
eral cases  wherein  employes  sought  to  re- 
cover damages  from  employenn  for  negli- 
gence In  failing  to  furnish  safe  and  suitable 
machinery,  and  In  which  the  rule  is  stated 
to  be  that  such  appliances. and  machinery  are 
only  required  to  be  such  as  are  in  general  use 
In  like  employments;  that  they  are  requir- 
ed to  be  of  ordinary  character,  and  reasona- 
bly safe;  and  that.  If  they  are  such  as  are 
ordinarily  used  In  like  employments,  it  fol- 
lows, of  necessity,  that  they  are  reasonably 
safe.  The  answer  is,  the  plaintiff  was  not 
In  the  employ  of  tbe  mill  company.  He  was 
a  stranger  to  It;  was  not  called  upon  to  use 
the  machinery  of  the  mill  or  know  aught  of 
its  character.  The  mill  company  saw  fit  to 
use  a  contrivance  so  constructed  as  to  en- 
danger Its  patrons'  lives  and  limbs,  and  in 
this  case  sent  tbe  plaintiff  into  the  danger 
without  warning.  The  rule  of  law  contend- 
ed for  has  no  application  to  the  facts. 

The  third  assignment  of  error  is  based, 
EMrst  on  an  apparent  mistake.  Tbe  word 
"defendant"  was  used  Instead  of  "plaintiff." 
The  position  of  the  word  in  the  instruction, 
and  its  connection  with  tbe  statement,  were 
such  as  to  show  the  mistake  clearly.    No  Jo- 
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tor  of  ordinary  Intelligence  could  have  been 
misled.  The  other  contention  under  this  as- 
signment is  that  by  the  ninth  instruction 
given  by  the  court  no  rule  of  law  was  stated 
by  which  the  damage  should  be  measiired; 
that  the  Jury  were  not  thereby  limited  to 
compensatory  damages.  The  court  did  limit 
the  recoveiy  to  the  value  of  the  time  lost 
The  other  elements  of  damage  thereby  sub- 
mitted to  the  jury  were  for  physical  pain  and 
I>ersonal  injury.  There  is  no  certain  stand- 
ard or  gauge  by  which  to  measure  the  dam- 
age occasioned  by  pain,  or  what  compensates 
one  therefor.  The  same  may  be  said  with 
regard  to  the  element  of  personal  Injury  In 
this  case  as  disclosed  by  the  evidence.  There 
was  no  allegation  or  proof  of  permanent  in- 
Jury.  There  was  no  ground  for  the  assess- 
ment of  any  damages  for  personal  Injuries, 
save  the  pain,  loss  of  time,  temporary  Im- 
pairment of  health,  and  expense  in  being 
healed.  Hence  to  have  said  to  the  Jury  that 
the  law  only  alma  to  compensate  for  the  ac- 
tual loss  sustained  would  have  added  noth- 
ing to  their  enlightenment.  The  damage  was 
assessed  at  $182.  It  is  evident  that  they 
were  not  misled  by  the  instruction  of  the 
court  or  its  failure  to  Instruct.  These  ele- 
ments of  damage,  not  susceptible  of  being 
measured  by  any  rule,  must,  of  necessity, 
be  left  to  the  good  sense  of  the  Jury. 

By  the  fourth  assignment  i^aintlS  In  er- 
ror challenges  the  correctness  of  certain  find- 
ings of  fact  By  the  first  and  second  of  these 
the  Jury  say  the  plaintiff  did  not  unneces- 
sarily expose  himself  to  danger,  and  the 
plaintiff  could  not  see  the  bags  of  feed  as 
they  came,  a  distance  of  20  or  25  feet,  before 
they  reached  him.  There  is  evidence  to  sus- 
tain these  findings.  The  other  complaint  is 
that.  In  specifying  the  amount  of  damages 
under  the  different  elements  sulunitted  to  it, 
.the  Jury  assess  $150  for  injury  to  the  general 
health  of  the  plaintiff.  The  other  Item  as- 
sessed $32  for  loss  of  time.  It  Is  argued  that 
the  first  item  Is  not  within  the  issues  joined 
and  not  sustained  by  proof.  We  are  of  an 
opinion  to  the  contrary.  The  finding  Is  suffi- 
ciently comprehensive  to  cover  other  ele- 
ments of  damage  submitted  to  the  Jury  cov- 
ered by  the  issues  and  sustained  by  the  evi- 
dence. 

The  fifth  contention  is  that  the  defendant 
was  entitled  to  Judgment  by  the  reason  of 
the  findings  of  fact,  notwithstanding  the  gen- 
eral verdict,  for  the  reason  that  the  findings 
are  to  the  effect  that  the  plaintiff's  negli- 
gence was  the  proximate  cause  of  his  Injury. 
On  the  contrary,  the  Jury  say  the  plaintiff 
was  not  negligent  It  Is  true  by  one  finding' 
they  say  that  the  fact  that  the  plaintiff  was 
in  front  of  the  chute  was  the  proximate  cause 
of  his  Injury;  by  another,  they  say  he  was 
not  negligent  in  being  In  front  of  the  chute; 
and  by  another,  they  say  that  he  might  have 
."■voided  the  injury  by  the  exercise  of  ordi- 
nary prudence.  If  be  had  been  Informed  of 
the  danger.    The  logical  deduction  from  the 


findings  is  that,  if  the  plaintiff  had  not  been 
exposed  to  danger,  he  wotild  not  have  been 
hurt;  that  he  was  not  at  fault  In  being  there, 
but  that  he  was  exi)osed  to  danger  by  the 
fault  of  the  defendant  The  trial  court  was 
not  concluded  by  the  one  finding  In  deciding 
upon  the  motion  for  judgment,  but  was 
bound  to  consider  all  findings,  and  their  re- 
lations to,  and  bearing  upon,  each  other. 
The  motion  for  a  new  trial  was  predicated 
upon  the  contentions  hereinbefore  noticed, 
and  was  correctly  denied.  The  Judgment  Is 
affirmed. 


STOtJT  et  al.  v.  CROSBY. 
(Oourt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  D.    July  21,  1900.) 

BILLS  AND  NOTES— MORTOAOBS— BXBCTTTION'— 

PROOF— WILLS— PROBATE!— IMMATBRLUL. 

VARIANCE— BVIDENCB. 

1.  Where  an  executrix  sued  on  notes  sold  and 
indorsed  to  a  testatrix,  they  were  competent 
and  material  evidence,  since  they  would  show 
title  by  possession  in  connection  with  their 
Bssigament  to  the  testator. 

2.  Under  Gen.  St.  1889,  c.  22,  {  26,  providing 
that  written  instruments  affecting  real  estate 
wiiich  are  duly  aclcnowied^ed  or  proved  and 
certified  may  be  read  in  evidence  without  fur- 
ther proof,  a  mortgage  was  properly  admitted 
in  evidence  without  proof  of  its  execution. 

3.  Where  a  petition  alleged  a  will  and  the 
granting  of  letters  testamentary  to  have  been 
made  in  one  county,  it  was  not  error  to  ad- 
mit in  evidence  proof  of  probate  and  issue  of 
testamentary  letters  by  authenticated  tran- 
script from  the  probate  court  of  another  coun- 
ty, since  this  was  an  immaterial  variance.- 

Error  from  district  court,  Ellis  county; 
Lee  Monroe,  Judge. 

Action  by  Mary  Crosby,  executrix  of  the 
estate  of  Anna  Crosby,  deceased,  against 
Elihu  Stout  and  Harriet  Stout  From  a 
judgment  for  plaintiff,  defendants  bring  er- 
ror.   Affirmed. 

James  T.  Nolan  and  A.  D.  Gilkeson,  for 
plaintiffs  in  error.  David  Kathbone,  for  de- 
fendant in  error. 

PER  CUKIAM.  Action  by  defendant  In 
error  against  plaintiffs  in  error  to  obtain 
judgment  upon  notes,  and  to  foreclose  a 
mortgage  given  to  secure  the  same.  The 
notes  were  made  to  Emma  M.  Judd.  It  was 
alleged  that  they  were  sold,  Indorsed,  and 
delivered  by  her  to  Anna  Crosby  In  her  life- 
time, and  that  the  plaintiff  is  the  duly-quall- 
fled  executrix  of  the  last  will  of  said  Anna, 
and  as  such  owns  the  notes.  The  answer  de- 
nies the  allegations  of  the  petition,  except  the 
execution  of  the  notes.  Upon  the  evidence 
of  the  plaintiff  (the  defendants  offered  none) 
the  court  found  for  the  plaintiff,  and  gave 
her  judgment  and  foreclosure  as  prayed. 

The  assignments  of  error  are  based  upon 
technical  objections  wholly.  The  first  Is  as 
to  the  admission  In  evidence  of  the  notes 
and  written  Indorsement  thereon  transfer- 
ring title  to  the  testatrix.  An  objection  was 
made  to  the  notes,  only  that  they  were  im- 
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material  to  any  Issue  formed.  They  were 
competent  and  material  to  show  title  by  pos- 
session in  connection  wltli  the  assignment. 

The  next  objection  to  the  proceeding  of 
the  court  upon  the  trial  is  that  the  mortgage 
was  admitted  in  evidence  without  proof  of 
its  execution.  In  tills  there  was  no  error. 
See  section  26,  c.  22,  Gen.  St  1889;  Wllkins 
V.  Moore,  20  Kan.  538. 

It  Is  next  contended  that  it  was  error  to  ad- 
mit in  evidence  proof  of  probate  of  will  and 
issuing  of  letters  testamentary  by  authenti- 
cated transcript  from  tlie  probate  court  of 
Grant  county,  Wis.,  because  the  petition  alleg- 
ed the  county  to  be  Essex.  This  was  an  im- 
material variance,  and  amendment  Instanter 
of  the  petition  could  have  been  made,  and 
should  have  been  made,  without  prejudice 
to  the  defendant. 

It  is  further  said  that  the  authentication  of 
the  record  of  the  probate  court  of  Wiscon- 
sin was  not  sufficient;  that  it  should  have 
conformed  to  the  provisions  of  section  906, 
Rev.  St.  U.  S.  The  record,  being  in  court, 
pertaining  to  a  court,  was  properly  authen- 
ticated under  the  provisions  of  section  005. 

We  are  of  the  opinion  that  the  evidence 
is  sufficient  to  Identify  the  plaintiff  as  the 
liolder  of  the  notes  and  mortgage.  The  mo- 
tion for  a  new  trial  was  properly  denied. 
Judgment  affirmed. 


STOUT  et  al.  v.  JUDD. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  D.     July  21,  1900.) 

BILLS  AND  NOTES— MORTGAGES— PLEADINaS— 
FRAUD— COERCION-BURDEN  OP  PROOF. 

1.  In  answer  to  a  Ruit  on  a  note  and  for 
foreclosure  of  a  mortgage,  defendants  filed  a 
general  denial.  They  alleged  want  of  consider- 
ation and  fraud  and  coercion  in  procuring  the 
note.  The  reply  was  a  general  denial,  and 
that  the  note  was  given  to  settle  and  adjust 
various  amounts  due  from  defendants.  De- 
fendants' answer  was  not  verified.  Held,  that 
defendants  were  not  entitled  to  judgment  on 
the  pleadings,  since  the  petition  stated  a  cause 
of  action,  and  the  burden  of  proof  was  on 
defendants  to  establish  their  affirmative  de- 
fenses. 

2.  Where  an  answer  in  a  suit  on  a  note  al- 
leged want  of  consideration,  and  that  it  was 
procured  through  fraud  and  coercion,  tlie  plain- 
tiff was  not  required  to  negative  the  issues 
raised  by  the  answer,  in  her  evidence,  to  e8tal>- 
lisb  a  prima  facie  case;  the  burden  of  proof 
thereof  being  on  defendant. 

3.  Where  a  threat  to  institute  foreclosure 
proceedings  it  defendants  failed  to  renew  their 
past-due  paper  was  the  sole  ground  of  a  charge 
of  coercion  and  fraud,  such  question  was  prop- 
erly talcen  from  the  jury,  since  this  does  not 
constitute  fraud  or  duress  in  law. 

4.  A  finding  of  the  jury  on  conflicting  evi- 
dence is  conclusive  on  appeal. 

Error  from  district  court,  Ellis  county; 
Lee  Monroe,  Judge. 

Action  by  Emma  M.  Judd  against  Elihu 
Stout  and  Harriet  M.  Stout.  From  a  judg- 
ment for  plaintiff,  defendants  bring  error. 
Affirmed. 


A.  D.  Gillceson,  for  plaintiffs  in  error. 
David  Ratbbone,  for  defendant  in  error. 

PER  CURIAM.  This  action  was  brought 
by  Emma  M.  Judd  against  Elihu  Stout  and 
Harriet  M.  Stout  for  the  recovery  of  |247.2i>, 
with  interest,  alleged  to  Ije  due  upon  a  prom- 
issory note,  and  for  the  foreclosure  of  a.  real- 
estate  mortgage.  The  defendants  filed  an  an- 
swer: (1)  General  denial.  (2)  Alleged  that 
the  note  was  executed  without  consideratioD, 
and  that  the  same  was  procured  through 
fraud,  dishonesty,  oppression,  and  coercion 
of  one  Leroy  Judd,  the  husband  of  plaintiff. 
The  plaintiff  filed  a  reply:  (1)  General  de- 
nial. (2)  Averred  the  purchase  of  various 
notes  and  mortgages  against  the  defendants; 
that,  in  the  settlement  and  adjustment  of  the 
amount  due  upon  the  various  notes  so  pur- 
chased, the  defendants  executed  the  note 
sued  upon.  A  trial  was  had  before  the  court 
and  jury,  which  resulted  in  a  verdict  and 
judgment  for  the  plaintiff  in  the  sum  of 
$261.80,  with  interest  The  defendants,  as 
plaintiffs  in  error,  present  the  record  to  this 
court   for  review. 

The  first  question  presented  in  the  argu- 
ment of  counsel  for  plaintiffs  in  error  is- that 
the  court  erred  in  refusing  to  render  Judg- 
ment for  plaintiffs  in  error  upon  the  plead- 
ings. This  contention  is  not  tenable.  The 
petition  stated  a  cause  of  action.  The  an- 
swer of  the  defendant  was  not  verified.  Up- 
on the-  pleadings  the  burden  of  proof  was 
upon  the  defendants  to  establish  their  affirm- 
ative defenses  set  out  in  the  answer.  With- 
out evidence  being  offered,  the  plaintiff  was 
entitled  upon  the  pleadings  to  judgment. 
Therefore  the  court  committed  no  error  in 
overruling  defendants'  motion  for  judgment 
upon  the  pleadings. 

The  second  is  that  the  court  erred  In  over- 
ruling their  demurrer  to  the  evidence.  This 
contention  is  likewise  without  merit  The 
plaintiff  in  the  trial  court  was  not  required 
in  tlie  first  Instance  to  offer  evidence  upon 
the  issues  presented  by  the  pleadings.  The 
burden  was  upon  the  defendants. 
■  It  is  further  contended  that  the  court  erred 
in  its  Instructions  to  the  Jury.  The  conten- 
tion here  is  that  the  court  erred  in  instruct- 
ing the  jury  that  there  was  no  evidence  of- 
fered by  defendants  sufficient  to  present  to 
the  consideration  of  the  jury  the  question 
of  failure  of  consideration  and  duress  in  the 
execution  of  the  note.  We  think  the  court 
properly  instructed  the  jury  upon  this  ques- 
tion. The  only  evidence  offered  in  support 
of  this  phase  of  the  case  was  that  of  the 
defendants,  who  testified  that  the  only  du- 
ress was  the  threat  of  plaintiff  t«  institnte 
foreclosure  proceedings  In  the  event  that  de- 
fendants failed  to  renew  their  past-due  pa- 
per. This  does  not  constitute  fraud  or  duress 
in  law,  and  the  question  was  properly  taken 
from  the  consideration  of  the  Jury. 

Argument  is  also  presented  upon  the  the- 
ory tliat  the  verdict  of  the  jury  was  not  bus- 
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talned  by  sufficient  evidence.  The  total 
amount  of  the  indebtedness,  as  recognized 
by  all  of  the  parties  to  this  transaction,  at 
the  time  the  note  under  consideration  was 
executed,  was  a  little  over  f  2,000.  The  mat- 
ter was  compromised  and  adjusted  at  ?2,000. 
The  parties  all  agree  that  this  was  the 
amount  of  indebtedness,  according  to  the 
agreement  and  adjustment  of  the  parties. 
The  defendants  executed  one  note  at  that 
time,  as  agreed,  for  ?2,000,  with  interest  at 
8  per  cent.  The  note  under  consideration 
was  also  executed  at  the  same  time  for  the 
sum  of  $200,  with  interest  at  10  per  cent 
The  plaintiff's  contention  was  that  the  in- 
terest agreed  to  be  paid  upon  the  principal 
Indebtedness  was  10  per  cent;  that  the  ?200 
note  was  executed  as  and  for  2'  per  cent 
of  the  principal  sum.  The  defendants,  how- 
ever, contend  that  the  Interest  upon  $2,000 
shonid  be  8  per  cent,  and  that  therefore 
there  was  no  consideration  for  the  $200  note. 
This  question  was  fairly  presented  to  the 
Jury  by  the  instructions  of  the  court  and 
their  finding  thereon  Is  conclusive  upon  this 
court.  The  testimony  was  conflicting,  and 
it  was  properly  within  the  province  of  the 
Jury,  upon  this  conflicting  evidence,  to  find 
which  contention  was  supported  by  the  evi- 
dence. As  to  the  other  question,  as  to  du- 
ress In  the  execution  of  the  note,  there  was 
no  competent  evidence  offered  in  support  of 
tU.s  defense.  The  court  proi)erly  instructed 
the  jury,  and  their  findings  are  supported  by 
sufficient  evidence.  From  what  we  have 
said  It  follows  that  the  motion  for  a  new 
trial  was  properly  overruled.  The  judgment 
must  be  affirmed. 


(131  Cal.  364) 

STUMPF  T.  BOABD  OF  SUP'RS  OP  SAN 
LUIS  OBISPO  COUNTY.     (L.  A.  755.) 

(Supreme  Court  of  California.    Jan.  14,  1901.) 

HKALTH— SANITAEY  DISTRICTS  —  ELECTION  — 
JURISDICTIONAL  FACTS  —  EVIDENCE— HEAR- 
SAY— UNSWORN  STATEMENTS— CERTIORARI— 
RETURN. 

1.  Where  the  return  to  a  writ  of  certiorari 
to  review  the  action  of  a  board  of  county  su- 
pervisors in  creating  a  sanitary  district  shows 
no  evidence  of  posting  the  order  calling  the 
.reqoiied  election,  nor  a  recital  in  the  proceed- 
injfs  that  notice  was  posted,  the  election  was 
void,  and  the  subsequent  declaration  of  the 
board  that  the  district  was  duly  organized  was 
a  nullity;  and  therefore  all  the  orders,  records, 
and  proceedings  of  the  board  should  be  an- 
nulled. 

.  2.  Where  the  return  to  a  writ  of  certiorari 
'  to  review  the  action  of  the  board  of  supervisors 
in  creating  a  sanitary  district  did  not  show 
that  any  evidence  was  taken  or  heard  as  to 
whether  the  signatures  to  the  petition  for  its 
establishment  were  genuine,  or  whether  25  of 
them  were  resident  freeholders  in  the  district, 
it  was  error  on  the  hearing  for  the  court  to 
permit  a  witness  who  had  signed  the  petition, 
and  was  present  when  it  was  presented  to  the 
board,  to  testify  that  the  board  questioned  him 
as  to  the  residence  of  the  signers,  and  whether 
they  were  freel-olders,  since,  as  his  statements 
before  the  board  were  not  sworn  to,  they  were 
mere  hearsay  when  repeated  before  the  court, 


and  did  not  prove  the  residence  or  signatures 
of  the  signers. 

3.  Where  the  Ixiard  of  supervisors,  in  deter- 
mining whether  25  of  the  signers  of  a  petition 
for  the  formation  of  a  sanitary  district  were 
freeholders  and  residents  in  the  district,  and 
that  their  signatures  were  genuine,  relied  on 
the  mere  unsworn  statemeut  of  one  of  the 
signers,  instead  of  having  the  facts  established 
according  to  rules  of  evidence  required  in  the 
courts,  the  sufficiency  of  such  evidence  as 
proof  may  be  reviewed  on  certiorari,  since  it 
was  in  proof  of  jurisdictional  facts. 

4.  Where,  on  certiorari  to  review  the  action 
of  the  board  of  supervisors  in  creating  a  sanita- 
ry district,  it  appeared  that  the  only  evidence 
talcen  before  the  board  as  to  the  genuineness 
of  the  signatures  of  the  signers  of  the  peti- 
tion for  the  creation  of  the  district,  and  wheth- 
er 25  of  them  were  freeliolders  and  residents 
thereof,  was  unsworn  to  and  improper,  it 
would  be  useless  to  require  a  further  or  amend- 
ed rettim  to  show  evidence  of  jurisdiction;  and, 
no  leave  to  make  such  return  having  been  re^ 
quested,  the  orders,  records,  and  proceedings 
of  the  hoard  will  be  annulled. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court  San  Luis  Obispo 
county;   B.  R.  Unangst,  Judge. 

This  is  a  proceeding  by  J.  W.  Stumpf  to 
review  the  action  of  the  board  of  supervisors 
of  San  Luis  Obispo  county  in  the  matter 
of  the  alleged  creation  of  Templeton  sani- 
tary district  in  said  county.  From  the  judg- 
ment Stumpf  appeals.  Proceedings  annul- 
led. 

P.  O.  Chilstrom  and  S.  M.  Swlnnerton,  for 
appellant.  A.  B.  Campbell  (Yenable  &  Good- 
child,  of  counsel),  for  respondent 

HAYNES,  O.  The  plainOff  based  his  ap- 
plication for  the  writ  upon  an  affidavit,  as 
required  by  section  1069  of  the  Code  of  Civil 
Procedure.  The  writ  was  issued  and  served, 
and  a  return  thereto  was  made,  setting  out 
the  petition  for  the  formation  of  the  district, 
which  purported  to  be  signed  by  27  "resi- 
dents and  freeholders"  of  the  district  therein 
described.  On  November  7,  1898,  the  board 
made  an  order  reciting  that  "a  petition  in 
due  form  having  been  received  from  resi- 
dents and  freeholders  of  the  district  herein- 
after described,"  praying  for  the  creation  of 
a  sanitary  district  and  ordering  that  an  elec- 
tion be  held  on  December  10th  by  the  quali- 
fied electors  residing  within  the  district,  the 
boundaries  of  which  were  stated  In  the  order 
designating  the  place  at  which  the  election 
should  be  held,  and  the  persons  who  should 
conduct  the  same,  and  further  ordering  "that 
a  copy  of  said  order  be  posted  for  four  suc- 
cessive weeks  prior  to  said  election  in  three 
public  places  within  the  proposed  district" 
and  that  It  should  be  published  for  four 
successive  weeks  in  the  Templeton  Advance. 
The  return  to  the  writ  further  shows  that 
officers  of  the  district  were  nominated,  and 
an  affidavit  of  the  publication  of  said  order 
calling  an  election  was  made  and  filed;  that 
on  January  4,  1899,  the  board  canvassed  the 
returns  of  the  election,  and  found  the  whole 
number  6f  votes  cast  to  be,  for  a  sanitary 
district  59  votes,  and  against  it  44  votes; 
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and  that  persons  therein  named  had  been 
elected,  respectively,  to  the  offices  of  sani- 
tary assessor,  and  members  of  the  sanitary 
board,— and  declared  that  "a  sanitary  dis- 
trict, to  be  known  and  designated  Temple- 
ton  Sanitary  District,'  has  been  duly  estab- 
lished." with  boundaries  therein  described. 
The  return  does  not  show  that  any  evidence 
was  taken  or  heard  as  to  whether  the  sig- 
natures to  the  petition  were  genuine,  nor 
whether  25  of  them  were  each  a  resident 
freeholder  within  the  boundaries  of  the  pro- 
posed aistrlct;  nor  does  the  return  show 
that  the  order  calling  an  election  was  posted 
in  three  public  places  within  said  proposed 
district  for  four  weeks,  or  at  all,  or  that 
any  evidence  in  regard  thereto  was  heard. 
The  defendant  also  filed  an  answer  to  the 
petition  for  the  writ,  denying  the  allegations 
of  the  petition.  This  was  irregular.  The 
return  to  the  writ  constitutes  the  answer, 
as  well  as  evidence,  and  the  case  is  heard 
thereon,  unless  upon  motion  an  additional 
or  amended  return  is  made.  Upon  the  hear- 
ing, however,  Mr.  Vrhlcher,  the  clerk  of  the 
board  of  supervisors,  was.  called  by  the  plain- 
tiff, and  testified  that  no  evidence  was  re- 
ceived by  the  board  as  to  whether  or  not 
the  signers  of  the  petition  were  residents 
and  freeholders  within  the  district;  that  no 
witnesses  were  produced  or  examined  before 
the  board  upon  that  question;  that  Mr. 
Smith,  a  member  of  the  board,  examined 
the  names,  and  was  satisfied  with  them. 
Mr.  Plsher  was  called  by  the  defendant, 
and  testified  that  he  was  one  of  the  petition- 
ers; that  he  was  present  at  the  time  the 
petition  was  presented  to  the  board.  He 
was  then  asked  several  questions  by  counsel 
for  defendant,  as  to  whether  he  was  ques- 
tioned by  any  member  of  the  board  as  to  the 
residence  of  the  signers  of  the  petition,  and 
whether  the  petitioners  were  freeholders, 
and  whether  Supervisor  Smith  did  not  go 
over  the  names  and  question  him  in  "regard 
to  them."  These  questions  were  each  ob- 
jected to  by  plaintiff  upon  the  ground  that 
it  did  not  appear  that  the  witness  was  sworn 
before  the  board,  and  that  the  questions 
were  incompetent.  Each  objection  was  over- 
ruled, and  the  plaintiff  excepted.  The  wit- 
ness answered  each  question  affirmatively, 
and  further  testified  that  Supervisor  Smith 
looked  over  the  petition  and  asked  witness 
about  the  names,— if  they  were  freeholders, 
—"and  I  said,  'Yes.  If  you  are  not  satisfied, 
you  can  go  down  and  look  at  the  records;' 
and  he  said,  'We  will  take  it  for  granted.' " 
No  objection  was  made  upon  either  side  to 
the  introduction  of  parol  evidence,  and  the 
question  of  its  admissibility  need  not  now 
be  considered;  but,  if  Its  admissibility  be 
conceded,  the  court  erred  in  overruling  plain- 
tiff's objections  above  noted,  for  the  reason 
that  the  unsworn  statement  of  the  witness 
made  before  the  board  of  supervisors  was  in- 
competent, and  its  repetition  t>efore  the  court 
was  mere  hearsay,  or  the  repetition  of  un- 


sworn statements,  and  did  not  tend  to  prove 
that,  OS  a  matter  of  fact,  the  petitioners  were 
each  residents  and  freeholders  within  the 
proposed  district,  and  that  their  signatures 
were  genuine.  The  determination  of  these 
questions,  upon  which  the  Jurisdiction  of  the 
board  depended,  required  the  exercise  of  Ju- 
dicial power;  and,  as  the  statute  did  not  pre- 
scribe the  character  of  the  proof  by  which 
they  should  be  determined,  they  must  be  es- 
tablished in  accordance  with  the  rules  of  evi- 
dence recognized  by  the  courts  and  the  com 
mon  law.  "An  exception  to  the  rule  that  the 
sufficiency  of  the  evidence  will  not  be  re- 
viewed Is  made  when  the  question  is  wheth- 
er Jurisdictional  facts  were  or  were  not  prov- 
ed. This  exception  arises  out  of  the  most 
important  office  and  function  of  the  writ,— 
the  keeping  of  inferior  courts  and  tribunals 
within  proper  bounds.  If  the  decision  of  the 
inferior  tribunal  as  to  the  sufficiency  of  the 
evidence  to  establish  Jurisdictional  facts  were 
not  reviewable,  the  writ  of  certiorari  would 
be  of  no  avail  as  a  remedy  against  an  as- 
sumption of  Jurisdiction.  And,  for  the  pur- 
pose of  enabling  the  reviewing  court  to  de- 
termine whether  Jurisdictional  facts  were  es- 
tablished. It  will  require  a  retium  to  be  made 
of  the  evidence  upon  which  such  facts  are 
based."  4  Enc.  PL  &  Prac.  p.  262.  This 
court  lias  said:  "In  all  cases  it  is  essential 
that  there  be  proof  of  a  sufficient  petition, 
inasmuch  as  without  It  the  board  could  ac- 
quire no  Jurisdiction  to  act,  and  its  proceed- 
ings would  be  absolutely  void.  •  •  •  xjp- 
on  certiorari,  though  the  inferior  tribunal  is 
required  to  certify  only  matters  of  record, 
yet,  if  the  Jurisdictional  facts  do  not  appear 
of  record.  It  must  certify  not  only  what  Is 
technically  denominated  the  'record,'  but 
such  facts,  or  the  evidence  of  them,  as  may 
be  necessary  to  determine  whatever  question 
as  to  the  Jurisdiction  of  the  tribunal  may  be 
involved."  In  re  Madera  Irr.  Dlst.  92  Cal. 
296,  333,  335,  28  Pac.  272,  675,  14  L.  R.  A. 
755,  clUng  BUlr  v.  Hamilton,  32  Cal.  52; 
People  V.  Board  of  Delegates  of  San  Fran- 
cisco Fire  Dept,  14  Cal.  479;  Lowe  v.  Alex- 
ander, 15  Cal.  300.  The  statute  authorizing 
the  formation  of  sanitary  districts  requires 
that  the  order  or  proclamation  calling  an 
election  "shall  be  posted  for  four  successive 
weeks  prior  to  the  election,  in  three  public 
places  within  tlie  proposed  district,  and  shall 
be  published,"  etc.  The  return  shows  that 
proof  of  publication  was 'made  by  affidavit 
of  the  publisher,  in  due  form;  but  there  Is 
no  evidence  of  posthtg,  nor  is  there  even  'a 
recital  in  the  proceedings  to  the  effect  that 
such  notice  was  posted.  Without  such  post- 
ing the  election  was  void,  and  the  subsequent 
declaration  of  the  board  of  supervisors  to 
the  effect  that  the  Templeton  sanitary  dis- 
trict was  duly  organized  is  a  nullity.  As  it 
Is  only  the  evidence  that  was  heard  by  the 
board  of  supervisors  upon  questions  essential 
to  their  jurisdiction  that  can  be  considered 
by   the   court   in   determining    whether    the 


Digitized  by 


Google 


QU.)     SAYINOS  A  LOAN  SOC  t.  CITY  AND  COUNTY  OF  SAN  FBANGISCa      665 


board  acquired  jurisdiction.  It -is  obvious  from 
the  parol  testimony  hereinbefore  recited  that 
It  would  have  been  useless  for  the  court  to 
require  an  additional  or  amended  return; 
and,  no  leave  to  make  an  amended  return 
having  been  requested,  we  advise  that  the 
judgment  and  order  appealed  from  be  revers- 
ed, and  that  Judgment  be  entered  annulling 
all  the  orders,  records,  and  proceedings  of 
the  board  of  supervisors  in  the  matter  of 
the  alleged  creation  of  Templeton  sanitary 
district.  In  said  county  of  San  Luis  Obispa 

We  concur:    GRAY.  C;  OHIPMAN.  C 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  it  is  ordered  that  the 
Judgment  and  order  appealed  from  be  re- 
versed, and  that  Judgment  be  entered  annul- 
ling all  the  orders,  records,  and  proceedings 
of  the  board  of  supervisors  in  the  matter  of 
Templeton  sanitary  district,  and  adjudging 
that  said  district  has  no  legal  existence. 


(131  Cal.  356) 

SAVINGS    *    LOAN    80C.    v.    OTTT    AND 

COUNT!  OF  SAN  FRANOISCX). 

(S.  F.  1,462.)» 

<Bnpi«me  Court  of  California.    Jan.  14,  1901.) 

TAXATION  —  ASSBSSMENTT  —  DESCRIPTION      OF 

PROPKRTY— BANKS— RESCOVBRY    OF 

TAXES  PAID-INTBRBST. 

1.  A  sworn  statement  of  taxable  property  re- 
tnmed  by  a  taxpayer  is  not  conclusive  on  the 
assessor,  and  be  may  assesB  property  omitted 
therefrom  without  requiring  the  taxpayer  to 
appear  and  testify  in  relation  thereto. 

2.  The  term  "loans  on  stocks  and  bonds,' 
used  in  describing  an  item  of  property  assessed 
to  a  savings  banic,  sufficiently  describes  the 
property. 

3.  The  fact  that  loans  made  by  a  bank  are  se- 
cnred  by  property  which  is  exempt  from  tax- 
ation does  not  render  such  loans  untaxable. 

4.  A  finding  that  a  20  per  cent,  increase  in 
an  assessment  for  taxation  applies  only  to  cer- 
tain items  Of  property  assessed  is  warranted 
wliere  the  items  raised  can  l>e  ascertained  by 
mattiematical  calculation. 

6.  Civ.  Code,  a  1915,  1917,  allowing  interest 
as  damages  between  parties  to  an  action,  does 
not  apply  to  the  state  or  any  of  its  political 
snbdirisions:  and  a  taxpayer  entitled  to  re- 
cover illegal  taxes  paid  to  a  county  under 
protest,  as  provided  by  Pol.  Code,  8  3819,  which 
makes  no  provision  for  the  payment  of  interest, 
cannot  recover  interest  thereon. 

Commlseloners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  connty 
of  San  Francisco;  J.  M.  Seawall,  Judge. 

Action  by  the  Savings  &  Loan  Society 
against  the  city  and  county  of  San  Francisco 
to  recover  taxes  paid  under  protest.  From  a 
Judgment  allowing  the  recovery  of  a  portion 
•f  Bucb  taxes,  plalntlfC  appeals.    Affirmed. 

A.  N.  Brown,  for  appellant  H.  T.  Cres- 
well  and  James  L.  Gallagher,  for  respondent 

CHIPMAN,  C.  Action  to  recover  certain 
taxes  which  were  paid  under  protest  In 
response  to  a  demand  made  by  the  assessor 
«f  the  city  and  county  of   San  Frandsco, 

*R«btwing  dantod  February  14.  IMU 


plaintiff,  between  the  first  Monday  of  March 
and  the  flrst  Monday  of  July,  1896,  returned 
a  rerlfled  statement  purporting  to  contain  a 
complete  list  of  all  its  property  subject  to 
taxation  for  that  fiscal  year.  Without  re-, 
questing  a  corrected  statement  requiring 
plaintiff  to  appear  and  testify  in  regard  to 
the  statement  returned,  the  assessor,  of  his 
own  motion,  made  an  assessment  upon  the 
property  described  In  the  statement  as  well 
as  other  property  omitted  therefrom.  The 
added  property  was  found  by  the  court  to 
have  belonged  to  plaintiff  on  the  first  Monday 
of  March  of  the  year  named,  and  this  finding 
la  not  disputed.  It  appears  also  that  on 
June  25th  plaintiff  received  notice  in  writing 
from  the  assessor  of  the  property  assessed, 
including  the  added  Itetpa  and  giving  their 
valuations.  Plaintiff  did  not  appear  before 
the  county  board  of  equalization,  or  request 
any  reduction  of  the  assessment  or  any  alter- 
ation, or  that  the  added  property  be  omitted 
therefrom.  In  September  the  state  board  of 
equalization  ordered  the  entire  assessment 
roll  of  defendant  to  be  raised  20  per  cent, 
except  certain  property;  and  the  auditor 
thereupon  raised  plaintiff's  assessment  ac- 
cordingly, as  will  hereinafter  appear.  Tlie 
trial  court  gave  Judgment  for  plaintiff  for 
the  taxes  assessed  upon  "state  and  mining 
bonds"  of  which  it  appeared  plaintiff  owned 
none,  and  the  amount  of  the  tax  assessed 
upon  the  20  iter  cent  Increase  of  the  face 
v&lne  of  the  "county  and  school-district 
bonds."  PlaintiflTs  suit  was  for  the  entire 
tax  paid,  excepting  only  the  amount  thereof 
which  was  assessed  upon  the  property  listed 
to  the  assessor  by  plaintiff.  The  appeal  is 
from  the  Judgment  on  bill  of  exceptions. 

1.  Plaintiff  contends  that  "until  he  shaU 
have  Bubpoenaed  and  examined  the  taxpayer 
who  has  furnished  to  him  a  sworn  state- 
ment the  assessor  can  do  nothing  but  accept 
the  statement  as  true,  and  act  upon  it  aa  a 
full  and  correct  list  of  the  taxable  property 
of  the  one  by  whom  or  on  whose  behalf  it 
has  been  made  and  returned."  Plaintiff  de- 
votes the  greater  part  of  its  opening  brief  to 
a  discussion  of  this  proposition,  and  the 
learned  counsel  for  plaintiff  has  also  fur- 
nished u>  with  an  elaborate  discussion  of  the 
question  in  review  of  the  decision  rendered 
here,  since  the  original  briefs  were  filed,  in 
People  V.  National  Bank  of  D.  O.  Mills  & 
Co..  123  Cal.  53,  55  Pac.  685.  The  court  is 
asked  to  re-examine  the  question  there  de- 
cided adversely  to  plaintiff's  present  conten- 
tion: (1)  Because  its  determination  "was 
not  essential  to  the  disposition  of  that  case"; 
and  (2)  because  "the  chief  constitutional  and 
statutory  province '  of  the  statement  [made 
by  the  taxpayer]  has  been  overlooked."  So 
far  as  we  can  see  from  the  argument  now 
made,  the  question  was  substantially  the 
same  in  that  case  as  in  this,  and  the  opinion 
then  given  shows  that  the  proposition  had 
careful  attention,  and  we  are  not  disposed  to 
recede  from  the  position  there  taken.    Wo 
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do  not  regard  the  assessment  complained  of 
as  the  arbitrary  assessment  'which  the  as- 
sessor is  authorized  to  malie  under  section 
3033  of  the  Political  Code.  It  was  an  as- 
sessment under  the  general  powers  given  the 
assessor  and  the  duties  Imposed  upon  him 
by  law,— Pol.  Code,  (  3028  et  seq.,  and  section 
38G1,  which  latter  requires  him  to  take  an 
oath  that  be  has  made  diligent  inquiry  and 
examination  to  ascertain  all  the  property 
within  the  county  subject  to  assessment,  and 
that  the  same  has  been  assessed  on  the  as- 
sessment books.  We  are  entirely  satisfied 
with  the  reasoning  In  the  case  above  cited, 
upon  the  authority  of  which  we  must  hold 
against  plaintiff's  contention. 

2.  The  assessment  contained  the  following 
items  of  personal  property: 

Furniture 9       5.000 

Franchise 5,0()0 

Money 40,300 

Money  on  deposit  in  Bank  of  Cali- 
fornia    86,286 

Ix>ai;is  on  stocks  and  bonds 8(n,:d8 

State  and  mining  bonds 173,4.10 

County  and  school-district  bonds. .. .  340,327 

Total ?1,520,721 

Of  these  Items  the  statement  furnished  by 
plaintiff  contained  only  the  first  four.  The 
remaining  three  were  added  by  the  assessor, 
the  assessment  as  to  the  others  being  the 
same  as  retumefl  in  the  statement  of  plain- 
tiff. It  is  now  contended  that  the  assess- 
ment as  to  the  item  "lioans  on  stocks  and 
bonds"  was  void  for  Bncertainty,  and  be- 
cause upon  untaxable  property.  The  rule 
as  to  the  degree  of  certainty  required  in  de- 
scribing personalty  in  assessments  for  taxa- 
tion is  this:  that  the  property  shall  be  so 
described  that  taxpayers  may  know  for  what 
they  are  to  be  taxed.  City  and  County  of 
San  Francisco  t.  Flood,  64  Cal.  504,  2  Pac. 
264.  Appellant  makes  a  very  ingenious  ar- 
gument—more Ingenious  than  forcible— to 
show  that  the  term  "loans  on  stocks  and 
bonds,"  according  to  Webster's  definition  of 
the  word  "loan,"  is  without  legal  or  actual 
significance,  and,  "as  written,  is  not  only 
not  taxable  property,  but  no  property  what- 
soever." A  "loan,"  It  is  shown  by  defend- 
ant, is  (1)  a  lending;  (2)  that  which  is  lent; 
(3)  a  permission  to  use;  that  ex  vi  termini 
a  loan  imports  that  the  thing  loaned  has 
passed  out  of  the  possession  and  control  of 
the  lender  into  that  of  the  borrower;  that 
neither  the  "act  of  lending"  nor  the  "per- 
mission to  use"  can  be  property;  that  the 
only  thing  that  would  be  loaned  on  stocks 
and  bonds  would  be  money,  and  the  fact 
that  money  has  been  lent  would  Involve  the 
fact  that  the  money  loaned  (the  loan)  was 
not  in  the  lender's  possession,  and  could  not 
be  taxed  to  him;  that,  if  the  money  can  be 
found.  It  is  to  be  assessed  and  taxed  to  the 
person  who  owns  it,  and  cannot  be  assessed 
to  two  distinct  persons.  Subdivision  4,  § 
3050,  of  the  Political  Code  provides  that  the 
assessor  must  list   "all  personal   property. 


showing  the  number,  kind,  amount  and' 
quantity;  but  a  failure  to  enumerate  in  de- 
tail such  personal  property,  does  not  invali- 
date the  assessment."  The  statute  indicates 
that  the  classes  of  personal  property  should 
be  set  down  separately,  while  a  statement 
of  every  article  need  not  be.  People  v.  Mc- 
Oreery,  .34  Cal.  432.  In  that  case  an  assess- 
ment reading,  "Money,"  valuation  "$3,000"; 
"Money  loaned,"  valuation  "fl25.000," — was 
held  to  sufllclently  describe  the  property. 
The  money  loaned  was  assessed  to  the  lend- 
er, which  seems  to  meet  appellant's  sugges- 
tion that  such  a  thing  is  impossible.  If  tbe 
term  "loans"  means  money  loaned,  we  need 
look  no  further  for  authority  In  holding  the 
designation  or  classification  In  the  present 
case  to  be  sufflclent.  Appellant's  corporate 
name  Implies  that  appellant  is  engaged  in 
the  business  of  receiving  money  as  "sav- 
ings," and  lending  out  or  making  'loans"  o'f 
these  deposited  "savings"  in  the  Interest  of 
depositors.  These  loans,  It  must  be  presum- 
ed, are  evidenced  by  some  sort  of  obligations 
of  the  'borrowers,  executed  in  connection 
with  the  hypothecation  of  the  stocks  and 
bonds  as  security  for  the  loans;  and  these 
evidences  of  Indebtedness  of  the  borro-wer 
to  plaintiff  necessarily  become  solvent  cred- 
its or  choses  in  action, — promissory  notes  or 
contracts-  of  pledge,— and  are  taxable  un- 
less for  some  reason  they  are  made  nontax- 
able by  the  law  or  the  constitution,  as  appel- 
lant urges  they  are.  Upon  the  point  now  un- 
der discussion,  we  think  plaintiff  could  not 
have  been  misled  by  or  mistaken  as  to  the 
meaning  of  the  terms  used  In  classifying 
the  personal  property  in  question.  In  com- 
mercial and  banking  usage  the  meaning  of 
the  expression  "loans  on  stocks  and  bonds" 
is  as  well  understood  as  the  expression  "mon- 
ey In  bank."  If  a  proposed  borrower  should 
approach  plaintiff's  counter  and  ask  the 
cashier  if  tbe  society  "made  loans  on  stocks 
and  bonds,"  the  cashier  would  at  once  un- 
derstand what  was  meant. 

3.  But,  conceding  the  terms  used  to  be 
sufficiently  definite,  appellant  contends  that, 
it  being  admitted  that  all  these  shares  of 
stock  in  corporations  formed  under  the  la'ws 
of  this  state  are  hot  subject  to  assessment 
or  taxation,  these  notes  or  other  evidences 
of  Indebtedness  constitute  "the  contract  or 
other  obligation  by  which  the  credit  [the 
lender's  counterpart  of  the  borrower's  debtl 
is  secured,"  within  the  meaning  of  article 
13,  i  4,  of  the  constitution;  that  as  sucb 
they  were,  "for  the  purposes  of  assessment 
and  taxation,  to  be  deemed  and  treated  as 
an  Interest  In  the  property  affected  thereby; 
that  as  the  whole  includes  all  its  parts,  and 
as  the  wh'ole  of  the  property  affected  by 
these  notes  and  contracts  of  pledge  was  not 
taxable.  It  must  follow  that  every  part  of 
that  property  and  every  interest  in  it  ■was 
likewise  not  subject  to  taxation.  The  claim 
seems  to  be  that  the  term  "property."  used 
in  the  section  of  the  constitution  referred  to. 
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iDcludes  both  real  and  personal  property, 
and  that,  as  plaintiff  acquired  an  interest  in 
the  stocks  bj'  the  loan,  such  interest  can  no 
more  be  taxed  than  can  the  property  Itself 
80  held  as  security.  We  do  not  thinly  it  nec- 
essary to  decide  whether  the  term  "proper- 
ty," as  used  in  the  constitution,  includes  per- 
sonal property.  Section  1  of  article  13  in- 
cludes "credits"  within  the  meaning  of  the 
word  "property,"  and  provides  that  all  prop- 
erty (except  certain  enumerated  liinds)  "shall 
be  taxed  In  proportion  to  Its  value,"  etc.  In 
the  case  of  the  mortgage  of  land  the  mort- 
gage debt  is  taxed  to  the  holder,  and  so 
would  the  debt  be  taxed  to  the  holder  if  the 
security  be  some  form  of  personal  property 
not  exempt.  We  cannot  see  any  reason  for 
holding  that,  because  the  security  happens 
to  be  of  some  kind  of  property  exempt  by 
law,  the  debt  secured  thereby  should  also  be 
exempt 

4.  It  Is  claimed  that  the  money  and  solvent 
credits  were  illegally  assessed,  because  rais- 
ed above  their  face  value  by  the  state  board 
of  equalization.  The  court  found  that  the  In- 
crease was  only  upon  the  tliree  items,— furni- 
ture, franchise,  and  county  and  school-dis- 
trict bonds.  Appellant  excepted  to  this  find- 
ing as  not  supported  by  the  evidence,  and 
claims  that  it  appears  from  the  assessment 
book  that  the  increase  of  valuation  made  by 
the  auditor  pursuant  to  the  order  of  said 
board  was  upon  all  the  personal  property  as- 
sessed to  plaintiff.  'ETie  assessment  book 
showed  the  items  and  valuation  as  hereto- 
fore stated,  amoimtlng  In  the  aggregate  to 
$1,520,721.  If  the  20  per  cent.  Increase  had 
applied  to  all  the  personal  property.  It  would 
have  amounted  to  $304,724,  whereas  the 
actual  Increase  was  $71,865,  or  exactly  20 
per  cent  of  the  three  items  mentioned  by  the 
court,  lacking  40  cents.  An  attempt  was 
made  by  defendant  to  show  by  the  witness 
Herzer,  chief  deputy  In  the  assessor's  office, 
what  items  were  raised,  to  which  plaintiff  ob- 
jected on  the  ground  that  the  roll  speaks  for 
Itself,  and  cannot  be  interpreted  by  the  opin- 
ion of  witnesses.  The  trial  court  took  the 
view  that  if  the  Items  raised  could  be  ar- 
rived at  by  mathematical  calculation,  the  roll 
must  be  held  to  be  sufflcleutly  definite,  al- 
though it  falls  to  designate  each  item  which 
the  auditor  took  into  account  to  reach  his 
aggregate.  The  witness'  testimony  contrib- 
uted nothing  to  the  meaning  of  the  roll.  As 
to  the  cotmty  and  school-district  bonds,  the 
trial  court  gave  plaintiff  judgment  for  the 
tax  increase  thereon,  which  it  had  paid,  and 
plaintiff  was  only  required  to  pay  the  20  per 
cent  increase  on  the  value  of  the  furniture 
and  the  franchise.  We  see  no  reason  for 
holding  the  assessment  void  on  the  ground 
alleged.  If  the  increase  of  the  roll  could  be 
ascertained  by  including  any  one  or  aU  the 
other  items,  or  by  including  one  or  more  of 
them,  and  including  or  excluding  one  or  more 
of  the  Items  found  by  the  court  to  be  the 
ones  raised,  there  might  be  some  ground  for 


holding  with  appellant  on  the  ground  of  un- 
certainty as  to  what  property  was  burdened 
with  the  increase.  But  as  there  Is  no  pos- 
sible way  to  reach  the  amount  of  the  in- 
crease, except  by  computing  the  20  per  cen- 
tum on  these  three  items,  and  as  by  so 
doing  the  result  is  readily  ascertained,  we 
conclude  that  the  court  was  warranted  In 
finding  the  fact  as  It  did. 

5.  It  is  claimed  that  the  court  erred  In 
not  allowing  interest  from  date  of  payment 
of  the  tax  under  protest;  citing  Civ.  Code,  |§ 
1915,  1917;  Perley,  Interest  p.  135.  The 
Code  sections  cited  relate  to  interest  as  com- 
pensation or  damage  between  parties  to  an 
action,  and  the  language  of  the  statute  Is 
general,  and  does  not  Include  the  state  or 
any  of  Its  political  subdivisions.  The  state 
is  not  bound  by  general  words  of  a  statute 
which  would  operate  to  establish  a  right  of 
action  against  it  Mayrhofer  v.  Board,  89 
Cal.  110,  26  Pac.  646;  AVhittaker  v.  Tuol- 
umne Co.,  96  Cal.  100,  30  Pac.  1016.  The 
action  here  is  brought  under  a  new  section 
of  the  Political  Code  (3819),  in  which  no  pro- 
vision is  made  for  the  payment  of  Interest. 
St  1896,  p.  335. 

The  view  we  have  taken  of  the  questions 
presented  by  appellant  makes  it  unnecessary 
to  particularly  notice  the  alleged  errors  of 
law  at  the  trial.  The  Judgment  should  be 
affirmed. 

We  concur:    COOPER,  C;  HATNES,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  is  af- 
firmed. 


(131  Cal.  350) 
CARTER  et  al.  t.  BUTTE  CRB3EK  GOLD- 
MINING  &  POWER  CO.  et  al.    (Sac.  787.) 
(Supreme  Court  of  California.    Jan.  11,  1901.) 

APPEAL  AND  ERkOR— UNDERTAKINOS-SUFFI- 
CIENCY— DISMISSAL. 
Where  an  appeal  bond  recited  that  plain- 
tiffs had  appealed  from  a  judgment,  and  also 
from  an  order  denying  a  motion  to  set  the 
same  aside,  in  consideration  of  which,  and  of 
such  appeal,  the  sureties  undertook  that  ap- 
pellants would  pay  all  damages  awarded 
against  them  on  "the  appeal,"  such  undertak- 
ing was  ambiguous,  in  that  it  did  not  show  for 
which  appeal  it  was  given,  and,  not  covering 
both  appeals,  it  was  fatally  defective,  and  the 
appeals  should  be  dismissed. 

In  bank.  Appeal  from  superior  court 
Butte  county. 

Action  by  T.  0.  Carter  and  others  against 
the  Butte  Creek  Gold-Mining  &  Power  Com- 
pany and  others.  From  a  judgment  for  de- 
fendants, and  from  an  order  refusing  to  set 
aside  said  judgment  plaintiffs  appeal.  Ap- 
peals dismlBsed. 

T.  F.  Batehelder,  J.  G.  Severance,  and  El 
Ii.  Forster,  for  appellants.  Park  Henshaw, 
for  respondents. 

GAROUTTE,  J.  Respondents  have  moved 
to  dismiss  the  appeals  in  this  case.    One  of 
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tbe  grounds  relied  upon  to  secure  a  dismissal 
Is  based  upon  the  claim  that  the  undertaking 
upon  appeal  is  substantially  defective.  This 
undertaking  recites  that  whereas  the  appel- 
lants have  appealed  to  this  court  from  tbe 
Judgment  entered  In  the  action,  and  also  from 
the  order  denying  plaintlfFs'  motion  to  set 
aside  the  judgment,  now,  therefore,  "In  con- 
sideration of  tbe  premises  and  of  such  ap- 
peal," tbe  sureties  undertake  that  appellants 
will  pay  all  damages  awarded  against  them 
on  "tbe  appeal."  The  case  of  Estate  of 
Heydenfeldt,  119  Cal.  346,  51  Pae.  543,  is 
similar  to  tbe  case  at  bar.  There  the  appeal 
was  taken  from  various  orders,  and  the  sure^ 
ties  undertook  "that  said  appellant  will  pay 
all  damages  and  costs  which  may  be  awarded 
against  her  on  said  appeal."  In  this  case  the 
undertaking  uses  the  language  "the  appeal." 
In  the  Heydenfeldt  Case  this  court  said:  "It 
has  been  established  by  a  long  line  of  de- 
cisions of  this  court  that  an  und^^klng  on 
appeal,  such  as  the  one  given  In  this  case,  Is 
entirely  invalid  for  any  purpose.  People  v. 
Center,  61  Cal.  191;  Corcoran  v.  Desmond,  71 
Cal.  100,  11  Pac.  815,  and  previous  cases 
there  cited;  Associates  v.  WUklns,  71  Cal. 
626,  12  Pac.  799;  McCormlck  v.  Belvln,  96 
Cal.  182,  31  Pac.  10;  Centerville  &  K.  Irr. 
Ditch  Co.  T.  Bachtold,  109  Cal.  Ill,  41  Pac. 
813.  It  Is  said  In  tbe  Centerville  Case,  su- 
pra: "If  the  undertaking  has  no  special 
reference  to  either  matter  appealed  from, 
but  Is  conditioned  generally  upon  'such  ap- 
peal' (People  v.  Center,  61  Cal.  191;  Corcoran 
T.  Desmond,  71  Cal.  100,  11  Pae.  815),  or  'said 
appeals'  (McCormlck  v.  Belvin,  06  Cal.  182, 
31  Pac.  16),  all  the  appeals  will  be  dismissed 
upon  the  ground  that  by  reason  of  Its  ambi- 
guity It  cannot  be  determined  for  which  ap- 
peal It  was  given."  For  the  foregoing  rea- 
sons, the  appeals  are  dismissed. 

We  concur:    VAN  DYKE,  J.;  HARRISON, 
J.;  McFARLAND,  J.;  TEMPLE,  J. 


031  Cal.  1) 

THOMPSON  et  al.  ▼.  STAAOKE  et  al.    (S.  F. 
2,301.) 

BANK  OF  CALIFORNIA  v.  SAME. 

(Supreme  Ck)urt  of  California.    Jan.  17,  1901.) 

In  bank.     Rehearing  denied. 

For  opinion  in  department,  see  63  Pac.  81. 

PER  CURLA.M.     Rehearing  denied. 

BEATTT,  O.  J.  I  dissent  from  tbe  order 
of  the  court  denying  a  rehearing.  If  it  Is  not 
true  that  "the  moneys  here  Involved  are 
moneys  expended  under  tbe  subsequent  or- 
ders," as  stated  in  the  opinion  of  the  court, 
then  this  appeal  cannot  be  properly  disposed 
of  without  deciding  the  question  whether  the 
first  order  of  allowance  ceased  to  be  opera- 
tive on  the  filing  of  the  inventory  or  when 
the  estate  became  Insolvent.  I  tbiuk  It  clear 
that  at  least  $47.50  baa  been  allowed  in  this 


account  for  support  of  family  in  excess  of 
the  total  amount  payable  under  the  last  two 
orders,  and,  unless  this  sum  Is  covered  by 
the  maxim  de  minimis,  the  appellants  were 
entitled  to  a  decision  of  the  question  pre- 
sented by  their  appeaL  In  my  opinion,  even 
so  small  a  sum  as  $47.50  is  not  within  the 
rule  de  minimis,  especially  wlien  it  appears 
that  the  future  proceedings  in  the  settlement 
of  this  estate  will  be  embarrassed  by  tbe 
question  raised,  but  not  decided,  upon  this 
appeal. 


(131  CaL  352) 
PEOPLE  ▼.  ANDERSON.  (CV.  603.) 
(Supreme  Court  of  California.  Jan.  12,  1901.) 
MANSLAUGHTER— KVIDENCBl-SOFnCIBNCT. 
The  state  contended  that  accused  was 
guilty  of  manslaughter,  in  that,  knowing  that 
deceased  had  such  an  appetite  for  whisky  that 
his  death  would  result  from  an  unrestrained 
use  of  it,  gave  it  to  him  for  the  purpose  of 
causing  death,  or  so  carelessly  as  to  amount 
to  criminal  negligence.  Deceased  boarded  at 
defendant's  hotel,  and  on  being  taken  ill  was 
cared  for  by  defendant.  The  physician  in- 
stmcted  defendant  to  give  a  certain  small 
quantity  of  whisky.  Deceased  was  intoxicated 
when  the  physician  first  called,  but  he  never 
saw  deceased  intoxicated  thereafter.  His  stom- 
ach would  not  retain  liquor.'  Defendant  knew 
that  deceased  could  not  drink  with  safety.  At 
one  time  during  the  illness  a  flask  of  whisky 
was  in  a  drawer  in  deceased's  room,  bnt  not 
where  he  could  get  it,  and  once  when  the  phy- 
sician asked  for  whisky  accused  took  a  flask 
from  under  the  mattress,  but  did  so  with  no 
attempt  to  conceal  from  whence  it  was  taken. 
At  the  time  deceased  was  too  weak  to  get  oot 
of  bed.  Before  the  doctor  was  sent  for,  de- 
ceased drew  a  check  for  $2,000  in  favor  of  ac- 
cused, which  he  immediately  tried  to '  cash, 
but  deceased  subsequently  disclaimed  knowl- 
edge of  the  check,  and  refused  to  provide  for 
defendant  in .  his  will,  as  urged  to  do  by  de- 
fendant. Jleld,  that  the  evidence  was  insuffi- 
cient to  sustain  th'e  verdict. 

In  bank.  Appeal  from  superior  court, 
Humboldt  county. 

Simon  Anderson  was  convicted  of  man- 
slaughter, and  he  appeals.    Reversed. 

S.  M.  Buck  and  J.  F.  Ckranan,  for  appe- 
lant Tirey  L.  Ford,  Atty.  Gen.,  for  the 
People. 

HARRISON,  J.  Tbe  appellant  waa  char- 
ged with  the  crime  of  murder  in  the  killing 
of  Thomas  Keboe,  and  upon  bis  trial  there- 
for was  convicted  of  manslaughter.  He  has 
appealed  from  the  Judgment  entered  there- 
on upon  the  ground  that  the  verdict  is  not 
sustained  by  the  evidence.  The  evidence  es> 
tablished  that  Kehoe  died  from  Brigbt's  dis- 
ease of  the  kidneys,  superinduced  by  an  ex- 
cessive use  of  alcoholic  drinks.  It  is  claim- 
ed by  the  prosecution,  in  support  of  the  ver- 
dict that,  with  the  knowledge  that  Kehoe 
had  such  a  passion  for  whisky  that  his 
death  would  result  from  an  unrestrained  use 
of  it,  the  defendant  gave  It  to  him  to  drink, 
or  placed  It  within  his  reach,  either  for  the 
express  purpose  of  producing  his  death,  or 
with   such  carelessness  as   to   conatltute  a 
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crimlnal  negligence  which  would  make  him 
responsible  for  his  death.  There  was  no  di- 
rect testimony  that  the  defendant  ever  gave 
any  whisky  to  the  deceased,  except  in  ac- 
cordance with  the  directions  of  the  attend- 
ing physician,  or  was  In  any  way  instru- 
mental In  allowing  him*  to  obtain  any 
whisky;  but  It  is  claimed  that  the  circumstan- 
ces connected  with  his  death  and  the  rela- 
tions shown  to  have  existed  between  him 
and  the  defendant  are  sufficient  to  justify 
the  verdict  The  deceased  had  for  a  long 
time  been  addicted  to  excessive  drinking, 
and  for  some  time  prior  to  his  death  was  an 
inmate  of  the  hotel  kept  by  the  defendant. 
In  the  early  part  of  April,  1899,  while  at  the 
defendant's  hotel,  be  had  an  attack  of  de- 
lirium tremens,  and  was  under  medical  treat- 
ment therefor  for  about  a  week.  After  his 
recovery  from  this  he  remained  under  med- 
ical treatment  for  other  troubles  for  another 
week,  during  a  portion  of  which  time  the 
defendant  was  his  nurse;  and  after  his  re- 
covery from  this  he  went  about  the  streets 
as  usual.  The  record  does  not  give  any  ac- 
count of  his  condition  or  doings  from  this 
time  until  after  the  loth  of  May,  except  that 
he  continued  to  room  at  the  hotel  of  the  de- 
fendant, and  was  occasionally  seen  upon  the 
streets.  At  some  time  between  the  15th  and 
20th  of  May  he  had  evidently  yielded  to  his 
passion  for  drink,  and  as  a  result  thereof 
was  taken  with  some  kind  of  sickness  which 
confined  him  to  bis  bed,  and  required  the  at- 
tendance of  a  nurse.  In  the  early  part  of 
this  slclcness  the  defendant  alone  took  care 
of  him,  but  after  the  20th  of  May,  an  em- 
ploy^ one  Nilsen,  who  came  Into  his  service 
on  that  day,  assisted  him,  and  thereafter, 
while  the  deceased  remained  at  the  hotel,  the 
defendant  cared  for  him  during  the  day  and 
until  midnight,  and  during  the  remainder  of 
the  night  Nilsen,  who  seems  to  have  been  a 
night  watchman,  relieved  him  by  himself  look- 
ing into  the  room  of  the  deceased  at  frequent 
Intervals,  and  ministering  to  his  wants.  Ke- 
hoe  remained  in  the  hotel  until  May  25th, 
when  he  was  removed  to  a  hospital,  where 
he  died  on  May  28th.  Dr.  Ottmer,  who  had 
been  the  medical  attendant  of  Kehoe  during 
his  sickness  in  April,  was  sent  for  by  the 
defendant  Monday  afternoon.  May  22d,  and 
attended  upon  the  deceased  from  that  time 
until  his  death.  He  testified  that  he  found 
Kehoe  In  bed,  in  a  very  weakened  condition, 
and  in  an  advanced  stage  of  Bright's  disease 
of  the  Iddneys,  from  which  he  had  been  suf- 
fering prior  to  his  first  attendance  upon  him; 
and  be  gave  instructions  to  the  defendant  to 
give  him  a  tablespoonful  of  whisky  every 
three  hours.  There  is  no  evidence  that  from 
this  time  Kehoe  was  given  or  had  any  whis- 
ky, except  in  accordance  with  this  Instruc- 
tion. Neither  la  there  any  evidence  that  the 
defendant  was  present  at  any  time  when  Ke- 
hoe drank  any  whisky,  or  in  any  way  con- 
tributed to  his  drinking  before  he  was  taken 
down  with  his  last  Illness;  and  although  Dr. 


Ottmer  says  that  Kehoe,  when  he  saw  him 
that  evening,  was  as  drunk  as  he  could  be, 
and  must  have  drunk  a  great  deal  to  have 
got  into  the  condition  he  was  in,  It  was  not 
shown  that  the  defendant  was  in  any  way 
connected  therewith,  or  ever  knew  that  he 
had  been  drinking,  until  he  took  to  his  bed 
as  the  result  thereof.  Dr.  Ottmer  says  that 
after  his  first  visit  Kehoe  was  sober  when- 
ever he  called,  and  that  at  the  first  visit  he 
did  not  want  any  whisky,  since  he  bad  had 
all  that  be  wanted;  that  he  was  sober  after 
that  evening,  because  he  could  not  keep  any 
liquor  on  his  stomach;  that  in  his  weak  con- 
dition a  very  little  would  make  him  appear 
to  be  quite  Intoxicated. 

It  was  shown  by  the  prosecution  that 
while  Dr.  Ottmer  was  attending  Kehoe  in 
April  he  advised  him  that,  if  he  continued 
to  drink  as  he  had  been  drinking,  it  would 
kill  him,  and  that  the  defendant  was'present 
when  this  advice  was  given;  that  during  his 
aickness  in  May  whisky  was  permitted  to  be 
in  his  room,  and  an  opportunity  afforded  to 
Kehoe  to  get  the  same  in  the  absence  of  bis 
attendants;  and  it  is  urged  that  when  the 
defendant  assumed  to  nurse  and  care  for 
him  during  his  last  attack  it  was  an  act  of 
criminal  negligence  to  permit  any  wbisky  to 
be  placed  within  the  reach  of  Kehoe,  or  so 
that  he  would  have  an  opportunity  to  sat- 
isfy his  craving  for  it.  As  a  part  of  the  evi- 
dence in  support  of  this  claim.  It  appears  that 
when  Nilsen  first  began  to  assist  the  de- 
fendant there  was  a  pint  flask  of  whisky  In 
a  drawer  in  Kehoe's  room,  bat  Nilsen  states 
that  it  was  where  Kehoe  could  not  get  at  it. 
It  was  also  shown  that  a  flask  of  whisky  was 
at  one  time  upon  a  stand,  and  that  there 
was  at  another  time  a  flask  upon  the  bureau; 
but,  as  the  defendant  had  been  Instructed 
to  give  Kehoe  a  tablespoonful  of  wblsky 
every  three  hours,  and  as  It  appeared  that 
Kehoe  was  too  weak  to  get  out  of  bed,  the 
Jury  were  not  authorized  to  hold  that  it  was 
criminal  negligence  to  allow  the  flask  to  be 
in  the  room.  On  Monday  evening.  May  24tb, 
an  attorney  went  to  Kehoe's  room,  together 
with  Dr.  Ottmer  and  a  friend  of  Kehoe's, 
for  the  purpose  of  having  him  execute  his 
will,  and  they  were  afterwards  Joined  in  the 
room  by  the  defendant.  Kehoe's  weakness 
was  BO  great  that  he  could  scarcely  talk;  and 
when  the  doctor  asked  for  whisky,  that  he 
might  give  him  a  hypodermic  hijectlon  of 
strychnine  and  whisky  for  the  purpose  of 
enabling  him  to  answer  the  questions  put 
to  him,  the  defendant  reached  across  the 
bed,  and  took  a  small  flask  of  whisky,  partly 
filled,  from  under  the  mattress  at  the  side 
of  the  bed.  It  Is  urged  from  this  fact  that 
the  jury  were  authorized  to  find  that  the 
whisky  was  placed  there  by  defendant  to 
enable  Kehoe  to  get  at  it  and  drink  it 
Aside  from  what  has  before  been  said  that 
there  is  no  evidence  that  Kehoe  did  drink  any 
of  it.  Dr.  Ottmer  also  testified  that  although 
it  was  within  Kehoe's  reach,  if  he  had  drunk 
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it  be  could  not  keep  It  down,  as  he  would 
vomit  even  water.  It  must  also  be  borne  in 
luiud  that  tbe  defendant  tooli  the  flask  from 
the  bed  openly,  in  the  presence  of  several 
persou:j;  and  it  Is  hardly  to  be  supposed  tliat, 
if  he  had  placed  It  there  with  any  sinister 
motive,  he  would  thus  publicly  have  betray- 
ed himself.  Moreover,  It  is  only  a  conjecture 
that  the  flask  was  placed  there  by  the  de- 
fendant. 

Testimony  was  offered  on  the  part  of  the 
prosecution  tliat  on  Monday  afternoon,  be- 
fore the  defendant  sent  for  Dr.  Ottmer, 
Kehoe  made  a  check  in  favor  of  the  defend- 
ant for  $2,000,  as  a  gift  to  him,  and  that  the 
defendant  had  two  persons  affix  their  names 
as  witnesses  thereto;  that  immediately  upon 
its  receipt  the  defendant  sought  to  have  it 
cashed  by  the  bank  where  he  had  been  In- 
formed that  Kehoe  had  money  on  deposit, 
but  the  bank,  being  suspicious,  declined  to 
pay  It;  that,  on  Wednesday  evening,  Ivehoe, 
while  his  will  was  being  prepared,  disclaim- 
ed all  knowledge  of  making  the  check,  and, 
although  urged  by  the  defendant  to  make 
some  provision  for  him  in  his  will,  refused 
to  do  so.  These  facts  are  urged  as  show- 
ing motive  on  the  part  of  the  defendant  that 
he  desired  the  death  of  Kehoe  in  order  that 
he  might  obtcin  his,  money.  If  it  be  assumed 
that  Kehoe  made  the  check  at  the  sugges- 
tion or  request  of  the  defendant,  that  fact 
has  no  tendency  to  show  that  the  defendant 
gave  him  any  whisky.  A  suflicient  motive 
for  obtaining  the  check  would  be  found  in  a 
purpose  to  take  a  wicked  advantage  of  the 
impaired  condition  of  Kehoe's  mind  for  mere 
purposes  of  greed,  in  the  belief  that  his  phys- 
ical condition  was  such  that  he  would  never 
recover,  or  know  ut  having  made  the  check. 
We  are  clearly  of  the  opinion  that  there  was 
no  evidence  before  the  jury  from  which  they 
were  authorized  to  find  tliat  Kehoe  came  to 
his  death  by  reason  of  any  act  of  the  defend- 
ant. The  judgment  is  reversed,  and  a  new 
trial  ordered. 

We  concur:  McFARLAND.  J.;  TEMPLE, 
J.;  VAN  DYKE.  J. 


<131  Cal.   236) 

McNAMARA   v.   OAKI..AND   BUILDING    & 
LOAN  ASS^N.    (S.  F.  1,365.) 

(Supreme  Court  of  CaUfomia.    Jan.  11,  1901.) 

BUILDING  AND  LOAN  ASSOCIATIONS— BT-LAW9 
— WITHDRAWAL  OF  MEMBERS— liOANS— PRE- 
MIUMS—MORTGAGES  —  forbx:losurg  —  set- 
off—attorneys  FEES. 

1.  The  provisions  of  the  act  of  March  31, 
18&1  (St.  1881,  p.  252),  amending  Gv.  Code, 
div.  1,  pt.  4,  tit.  16,  governing  building  asso- 
ciations, do  not  apply  to  associations  incor- 
porated prior  to  the  enactment  of  the  amend- 
atory act,  unless  they  have  elected  to  continue 
their  existence  thereunder,  as  provided  by  sec- 
tion 646.  authorizing  such  election. 

2.  Under  (3v.  Code,  S  614,  giving  building  as- 
socintions  power  to  fix  the  terms  on  which 
members  may  withdraw,  it  is  comijetent  for 
an  association  to  enact  a  by-law  providing  that 


a  borrowing  member  cannot  withdraw  before 
his  loan  is  fully  paid,  except  by  the  consent  of 
the  directors. 

3.  A  clause  in  a  mortgage  given  by  a  bor- 
rowing member  of  a  building  association,  pro- 
viding that,  iu  case  of  foreclosure,  the  associ- 
ation shall  have  the  option  to  apply  on  the 
mortgage  note  the  cash  surrender  value  or 
shares  of  stock  pledged  by  the  borrower,  less 
all  Sues  and  penalties,  and  that  thereupon  the 
shares  shall  become  the  property  of  the  asso- 
ciation, gives  the  borrower  no  right  to  set  off 
payments  made  on  the  stock  against  the  amount 
due  on  the  loan,  nor  does  it  compel  the  asso- 
ciation to  do  so. 

_  4.  A  borrowing  member  of  a  building  asso- 
ciation occupies  the  dual  relation  to  the  corpo- 
ration of  tjorrower  and  stockholder,  each  of 
which  is  distinct  from  the  other. 

5.  £}vidence  that  a  borrowing  member  of  a 
building  association  had  a  copy  of  its  by-laws, 
providing  that  the  premium  on  the  loan  should 
be  deducted  from  the  principal,  and  that  he 
voluntarily  paid  interest  on  the  mortgage  note, 
which  included  the  premium  for  six  years,  is 
sufficient  to  support  a  finding  that  he  knew 
he  was  to  pay  such  premium. 

6.  A  borrowing  member  of  a  building  as- 
sociation, who  has  consented  to  pay  a  premium 
on  his  loan  as  fixed  by  the  board  of  directors, 
in  violation  of  a  by-law  requiring  the  money 
to  be  loaned  to  the  highest  bidder,  cannot  com- 
plain of  such  violation  where  no  frand  is 
shown,  and  all  the  applicants  for  loans  were 
successful,  and  none  of  them  suffered  by  the 
failure  of  the  directors  to  invite  public  bids. 

7.  The  early  proceedings  of  a  Duilding  asso- 
ciation showed  that  its  attorney,  in  a  suit  to 
foreclose  a  mortgage  providing  for  the  pay- 
ment of  attorney's  fees,  bad  been  its  regularly 
salaried  attorney,  as  provided  by  a  by-law  pre- 
scribing the  duties  of  corporation  attorney,  and 
authorizing  the  board  of  directors  to  fix  his 
compensation,  but  there  was  no  evidence  tbat 
he  occupied  that  position  when  the  suit  was 
brought,  and  it  did  not  appear  that  he  was  then 
paid  a  salary  by  the  association.  Held,  that 
the  allowance  of  attorney's  fees  was  not  error. 

8.  Where  the  complaint,  in  a  suit  to  fore- 
close a  mortgage  stipulating  for  the  payment 
of  rea.sonable  attorney's  fees,  sets  forth  the 
provision  in  the  mortgage,  a  finding  that  the 
mortgagor  executed  the  mortgage  is  equivalent 
to  a  finding  that  he  agreed  to  pay  reasonable 
attorney's  fees. 

9.  In  a  suit  to  foreclose  a  mortgage  stipulat- 
ing for  the  payment  of  a  reasonable  attorney's 
feCj  it  is  "unnecessary  to  aver  that  the  fee 
claimed  is  reasonable. 

10.  In  a  suit  to  foreclose  a  mortgage  given  by 
a_  member  of  a  building  association,  full  eq- 
uity is  done  by  giving  him  credit  on  his  loan 
for  the  present  cash  value  of  bis  shares,  ascer- 
tained by  a  public  sale  thereof. 

Coramlsaioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Alameda  county; 
John  Ellsworth,  Judge. 

Action  by  J.  N.  McNamara  against  the 
Oakland  Building  &  Loan  Association.  From 
a  judgment  for  defendant  and  an  order  deny- 
ing a  new  trial,  plaintiff  appeals.    AfBrmed. 

R.  Clark  (W.  H.  Linforth.  of  counsel),  for 
appellant    John  Yule,  for  respondent. 

CHIPMAN,  C.  Plalnurs  action  Is  to  can- 
cel a  mortgage  given  by  plaintiff  to  defend- 
ant's assignor,  the  Oakland  Building,  Savings 
&  Loan  Association,  upon  certain  real  prop- 
erty In  the  mortgage  described,  and  for  the 
recovery  of  three  fully  paid  up  shares  in  sa|d 
association,  or  their  par  value,  to  wit,  $300k 
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The  complaint  contains  a  copy  of  the  mort- 
gage, and  the  note  for  tho  payment  of  -(vUich 
It  was  securl^.  Defendant  answered  De- 
cember 30,  1S8«,  and  at  the  same  time  serv- 
ed and  fl]ed  a  cross  complaint  against  plain- 
tiff for  judgment  on  the  note,  for  the  fore- 
closure and  sale  of  the  mortgaged  premises, 
and  for  the  sale  of  certain  15  shares  of  the 
capital  stock  of  defendant's  assignor,  -which 
had  been  pledged  by  the  terms  of  the  mort- 
gage as  further  security.  The  court  found 
as  concluFions  of  law:  That  plaintiff  was  en- 
titled to  no  relief;  that  there  is  due  from 
plaintiff  to  defendant  the  principal  sum  of 
the  note,  to  wit,  $1,200,  and  interest  at  8 
per  cent,  per  annum  from  September  1,  1S06, 
amounting  to  $7C;  also  attorney's  fees, 
amounting  to  $250,  and  to  costs  of  suit;  and 
that  defendant  is  entitled  to  decree  of  fore- 
closure and  sale  of  the  land  mortgaged  and 
of  the  said  shares.  Judgment  was  accord- 
ingly entered,  from  which,  and  from  the 
order  denying  his  motion  for  a  new  trial, 
plaintiff  appeals. 

Defendant  and  its  assignor  were  incorpo- 
rated under  tiUe  16,  pt.  4.  div.  1,  of  the  Civil 
Code  of  this  state,  the  latter  about  October 
3.  1888.  and  the  former  about  April  24,  1890. 
Neither  of  said  corporations  elected  to  con- 
tinue its  existence  under  section  646  of  the 
Civil  Code,  as  amended  by  the  act  of  March 
31,  18»1  (St.  1891,  p.  252).  The  court  found 
the  following  facts:  That  In  October.  1S89, 
defendant's  assignor  loaned  to  plaintiff  the 
sum  of  $1,200,  plaintiff  executing  to  it  his 
promissory  note  for  that  amount,  payable  to 
said  corporation  or  order  six  years  after 
date,  bearing  8  per  cent.  Interest,  payable 
monthly  in  advance,  to  be  compounded  if  not 
so  p&id,  and,  in  case  of  default  in  paying  any 
monthly  interest,  the  payee  was  given  the 
option  to  deem  the  principal  to  be  due.  The 
note  racited  that  it  was  secured  by  mortgage 
of  even  date,  and  a  pledge  of  15  shares  of 
the  capital  stock  of  the  mortgagee  series 
No.  1.  Defendant's  assignor,  mortgagee,  "at 
a  meeting  of  its  directors,  September  5,  1880. 
fix^d  the  premium  on  all  loans  which  it 
should  make  to  borrowers  at  20  per  cent,  on 
amount  of  loan  made,"  and  fixed  the  rate  of 
interest  at  8  per  cent.  Before  plaintiff  exe- 
cuted said  note  he  was  informed  of  this 
premium  charge,  and  that  the  amount  there- 
of ($240)  would  be  Included  in  the  amount 
of  the  note  given  by  him,  and  that  Interest 
would  be  charged  on  the  whole  amount  He 
received  the  sum  of  $9C0  and  no  more,  but 
gave  his  note  for  $1,200.  The  mortgage  was 
duly  recorded  October  16,  1889.  Plaintiff 
paid  to  defendant's  assignor,  as  provided  In 
.the  mortgage,  the  sum  of  $139.50,  down  to 
May  5,  1800,  and  no  more,  of  which  $72  was 
paid  for  and  applied  to  the  interest  on  said 
note,  and  $67.50  was  paid  and  applied  on  ac- 
count of  the  purchase  price  of  said  shares. 
Without  the  knowledge  of  plaintiff,  defend- 
ant's assignor  transferred  to  defendant  the 
note  and  the  security  on  May  5,  1890.    De- 


fendant had  no  knowledge  of  any  agreements 
between  its  assignor  and  plaintiff,  except  as 
contained  in  the  said  written  instruments, 
except  that  it  was  understood  and  agreed  be- 
tween plaintiff  and  defendant  that  if  plain- 
tiff should  pay  the  Interest  as  provided  in  the 
note,  and  should  pay  the  monthly  install- 
ments on  said  shares  as  provided  in  said 
mortgage,  "then  in  that  event,  and  as  soon 
as  and  when  the  said  fifteen  shares  of  stock, 
with  the  installments  paid  in,  and  the  in- 
terest and  proportional  profits  of  said  shares 
of  stock,  should  and  would  equal  $100  per 
share,  said  corporation  would  thereupon  sat- 
isfy said  mortgage.  »  •  •  and  surrender 
to  plaintiff  three  shares  of  said  stock.  *  •  • 
paid  up."  Beginning  with  the  month  of 
June,  1890,  and  to  August.  1890,  plaintiff  paid 
to  defendant,  agreeably  to  the  mortgage,  the 
sum  of  $1.1^.50,  and  no  more,  of  which  the 
sum  of  $600  was  for  Interest  on  said  note, 
and  $562.50  on  account  of  the  purchase  price 
of  said  shares,  and  was  full  payment  for  in- 
terest and  installments  on  said  shares  to  and 
including  August,  1896.  but  such  payments 
were  Insufficient  to  mature  said  stock  or 
make  it  of  value  of  $100  per  share,  or  any 
value  greater  than  $70.20.  No  part  of  the 
prtncipai  of  said  note  has  been  paid,  and  of 
the  Interest  only  to  August  31,  1896,  and  no 
more.  The  monthly  installments  on  said 
shares  have  been  paid  to  include  August 
1896,  and  no  more.  At  the  commencement 
of  the  action,  defendant  had  no  money  In  its 
possession  belonging  to  plaintiff.  Appellant 
contends  that  the  evidence  is  insufllcient  to 
sustain  the  findings,  specifying  each  separ- 
ately. We  will  endeavor  to  deal  with  such 
as  seem  to  present  the  salient  features  of  ap- 
pellant's contention. 

1.  Appellant  claims  that  the  debt  was  not 
due  when  the  action  was  commenced.  The 
note  was  dated  October,  1889,  and  was  paya- 
ble six  years  after  date,  or  October,  1S05. 
The  suit  was  commenced  September  15,  1896, 
and  the  cross  complaint  was  filed  December 
30,  1896.  It  is  not  disputed  that  on  the  face 
of  the  Instrument  the  action  to  foreclose 
could  be  brought,  but  it  is  contended  that 
by  the  provisions  of  the  act  of  1891,  supra,  it 
was  prematurely  brought.  It  is  sufficient 
answer  that  neither  defendant  nor  its  as- 
signor elected  to  continue  its  existence  under 
section  046,  Civ.  Code.  The  provisions  of  the 
act  of  1891  do  not  apply.  It  may  be  here  ob- 
served, for  it  concerns  the  fiuther  examina- 
tion of  plaintiff's  points,  that  we  have  noth- 
ing to  guide  us  In  determining  the  rights  of 
the  parties,  except  as  we  find  It  in  the  stat- 
ute relating  to  these  associations,  and  in  the 
by-laws  framed  thereunder,  and  in  the  con- 
tracts entered  into.  Associations  kindred  in 
character  to  that  o^  defendant  and  its  gran- 
tor exist  In  many  of  the  states  of  the  Union, 
and  also  in  England,  where  they  had  their 
origin.  Although  transplanted  into  this 
country  in  comparatively  recent  years,  they 
have  given  rise  to  much  litigation,  and  the 
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decisions  on  many  questions  are  far  from 
harmonious.  Naturally,  too,  the  decisions 
vary  because  of  different  statutory  provisions 
under  which  the  cases  have  been  decided. 
Mr.  Deering  states  that  our  Code  provisions 
governing  these  associations  are  principally 
drawn  from  the  act  of  May  20,  1861  (St  1801, 
p.  567);  and,  as  we  have  no  previous  deci- 
sions of  this  court  on  the  subject.  It  appears 
to  be  necessary  to  give,  at  least,  an  outline  of 
the  statutory  provisions  under  which  defend- 
ant and  Its  assignor  were  organized.  They 
are  found  in  sections  639  to  647,  inclusive,  of 
the  CIvU  Code,  as  they  stood  prior  to  the 
amendments  of  March  31,  1891.  The  corpo- 
ration may  be  organized  with  or  without  a 
capital  stock,  and  may  raise  funds,  in  shares 
not  exceeding  $200  each,  payable  In  period- 
ical Installments.  Section  639.  It  may  bor- 
row money  to  carry  on  its  objects.  Section 
640.  It  may  purchase  real  estate,  and  erect 
buildings  for  its  members,  and  may  make 
loans  to  Its  members  for  the  purpose  of  aid- 
ing them  to  acquire  and  Improve  real  estate. 
Section  641.  It  may  Insure  the  lives  of  Its 
members  and  debtors.  Section  612.  It  may 
purchase  and  hold  real  estate  for  purposes 
named.  Section  643.  Section  644  is  the  one 
most  Important  in  determining  the  questions 
before  us.  It  provides  that  "the  by-laws  of 
such  coriwratlons  must  specify  the  amount  of 
the  periodical  subscriptions  or  payments  to 
be  made  by  each  member,  the  time  and  man- 
ner In  which  such  payments  are  to  be  made; 
the  fines  and  forfeiture  for  default;  •  •  * 
the  terms  and  conditions  upon  which  loans 
may  be  made  to  its  members  and  by  them 
repaid  to  the  corporation;  the  manner  in 
which  a  person  may  become,  and  cease  to 
be,  a  member;  the  conditions  on  which  mem- 
bers may  withdraw  from  the  corporation, 
and  the  provisions  for  the  payment  to  with- 
drawing members  of  the  sums  of  money  due 
to  them,  arising  from  subscriptions  or  pay- 
ments, and  the  projwrtlon  of  the  profits  such 
withdrawing  member  may  receive  on  with- 
drawal." Section  645  requires  the  secretary, 
once  each  year,  to  prepare  a  full  and  explicit 
statement  of  the  corporation  affairs,  and 
print  the  same  in  one  or  more  newspapers, 
and  circulate  the  statement  among  the  mem- 
bers. Section  646  was  repealed  in  1874,  as 
also  was  section  648.  Section  647  provided 
for  the  consolidation  of  two  or  more  such 
corporations,  or  the  transfer  of  the  engage- 
ments and  the  funds  and  property  of  one  to 
another,  but  not  to  the  prejudice  of  the  right 
of  any  creditor  of  either  corporation.  It  will 
be  noticed  that  the  provisions  place  but  few 
restrictions  upon  the  corporation.  The  legis- 
lative Injunction  of  greatest  Importance  to 
members  is  found  In  section  644,  and  that 
section.  In  effect  and  in  terms,  requires  the 
corporation  to  outline  and  define  Its  scheme 
In  the  by-laws.  The  act  of  1801,  supra,  made 
many  and  Important  changes  and  additions 
to  the  law,  apparently  with  some  intelligent 
reference  to  the  law  la  other  states,  and  to 


the  better  established  systems  for  such  aaao- 
ciations.  But  with  this  later  act  we  can 
have  no  concern,  and  much  of  the  learning 
found  In  the  decisions  of  the  courts  of  other 
states,  and  many  of  the  principles  laid  down 
elsewhere  for  the  government  of  this  class  of 
corporations,  are  of  bat  little  value  In  the 
present  case. 

Plaintiff's  action  appears  to  have  been 
brought  upon  the  theory  that  at  the  end  of 
six  years,  having  made  all  his  payments,  he 
was  entitled  to  have  his  mortgage  canceled, 
and,  aa  he  bad  subscribed  for  15  shares  and 
borrowed  only  on  12  shares,  he  was  entitled 
to  have  3  shares  returned  to  him  fully  paid. 
It  Is  not  Improbable  that  representations 
were  made  that  the  series  to  ^which  his 
shares  belonged  would  mature  In  six  years. 
The  maturity  of  the  mortgrage  debt  points 
that  way.  But  there  Is  nothing  in  the  evi- 
dence, and  plaintiff  offered  no  legal  evidence, 
to  show  that  there  was  any  agreement  that 
such  would  be  the  result.  On  the  contrary, 
as  we  shall  see,  the  by-laws  plainly  contem- 
plated an  uncertain  period  for  the  maturity 
of  the  stock. 

2.  Appellant  contends  that.  If  payment  of 
the  note  could  be  enforced,  he  had  the  cor- 
relative right  to  offset  his  payments  and 
his  earnings,  and  that.  If  he  Is  granted  this 
right.  It  will  appear  from  the  evidence  that 
the  debt  Is  paid.  Appellant  is  mistaken  as 
to  the  nature  of  the  agreements  Into  which 
he  entered.  He  occupied  the  dual  relation 
to  the  corporation  of  borrower  and  stock- 
bolder,  each  of  which  was  distinct  from  the 
other.  Under  the  scheme,  he  could  not  be  a 
borrower  without  becoming  a  stockholder, 
but  he  could  be  a  stockholder  without  being 
a  borrower.  The  purposes  of  the  corporation 
declared  in  Its  articles  were  to  accumulate 
funds  upon  shares,  not  exceeding  $100  each, 
payable  In  one  sum,  or  in  periodical  install- 
ments, and  from  fines,  premiums,  loans,  and 
interest  and  other  lawful  sources,  to  borrow 
money,  and  to  loan  out  funds  of  the  corpora- 
tion to  members.  A  subscriber  to  the  shares 
was  required  by  article  2,  {  2,  of  the  by-IawB 
to  pay  monthly  installments  of  one  dollar 
per  share,  "until  each  share  of  the  series 
of  stock  upon  which  such  monthly  payments 
shall  be  made,  together  with  the  earnings 
of  such  shares,  shall  reach  the  value  of 
$100."  (Amended  as  to  borrowing  members 
by  allowing  them  the  election  to  pay  50 
cents  per  month  instead  of  $1.)  If  not  a 
borrower,  he  could  pay  in  full.  If  he  prefer- 
red, and  have  his  paid-up  certificate.  The 
scheme,  however,  was  largely  one  for  the 
loan  of  money  to  members,  and  was  so  con- 
trived, at  least  In  theory,  that  by  payment 
of  Interest  on  the  note,  and  by  small  monthly 
payments,  a  member  could  pay  for  his  shares, 
and.  If  not  otherwise  in  default,  np«n  sur- 
render of  the  Shares,  fully  paid  up,  to  the 
association.  It  operated  to  pay  his  loan.  A 
member  was  entitled  to  borrow  upon  the 
security  of  hla  subscribed  shares,  and  sucta 
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other  security  as  was  required,  $100  for  each 
share.  But  the  by-laws  provided  that  the 
"mortgages,  bonds,  or  other  securities  shall 
remain  In  force  and  on  deposit  as  collateral 
security,  until  each  member  shall  have  re- 
ceived satisfaction  In  full  for  his  or  her  claim 
of  one  hundred  dollars  per  share,  whereupon 
the  mortgage  or  mortgages  shall  be  canceled, 
and  c(^ateral  bonds  or  other  securities  re- 
turned to  said  borrower  or  borrowers."  As 
plaintiff  subscribed  for  15  shares,  and  only 
borrowed  $1,200,  he  would.  If  he  had  made  all 
required  payments,  have  been  entitled  to  3 
shares  fully  paid  up,  and  would  also  have 
been  entitled  to  have  the  mortgage  canceled. 
Provision  was  made  for  withdrawals,  where- 
by a  stockholder  could  withdraw  and  re- 
ceive the  amount  of  dues  actually  paid  upon 
each  share,  with  Interest,  after  some  de- 
dnctlons  provided  foe;  but  no  member  could 
withdraw  who  had  taken  a  loan  until  such 
loan  was  fully  paid,  unless  by  the  consent 
of  the  directors.  It  was  competent  for  the 
association  to  fix  the  terms  on  which  mem- 
bers might  withdraw.  In  the  absence  of  stat- 
utory provisions.  End.  Bldg.  Ass'ns  (2d  Ed.) 
i  31.  The  Code  (section  644)  gives  the  asso- 
ciation the  power  to  fix,  by  its  by-laws,  the 
terms  on  which  a  member  may  withdraw. 
I  can  find  nothing  In  the  by-laws,  and  noth- 
ing in  the  contracts  entered  Into  by  plain- 
tiff, warranting  the  claim  that,  notwith- 
standing he  had  defaulted  In  his  payments 
on  the  mortgage,  and  also  on  bis  shares,  he 
etui  had  the  right  to  offset  his  payments 
previously  made  against  the  amounts  still 
due  from  him.  The  only  clause  in  the  mort- 
gage bearing  upon  the  point  is  one  that  in 
case  of  foreclosure,  gives  to  the  mortgagee 
the  option,  without  notice  to  the  mortgagor, 
to  apply  on  the  mortgage  note  the  cash  sur- 
render value  of  the  shares,  less  all  Sues, 
penalties,  etc.,  and  thereupon  the  shares 
should  become  the  property  of  the  mortgagee. 
But  this  gives  the  mortgagor  no  right  to 
make  the  offset,  nor  does  it  compel  the 
mortgagee  to  do  so.  The  mortgagor  having 
ceased  all  payments,  and  by  suit  having 
sought  to  compel  the  cancellation  of  his 
mortgage,  the  mortgagee  is  within  Its  rights 
in  asking  a  foreclosure  of  the  mortgage  and 
a  decree  for  the  sale  of  the  shares,  and,  pre- 
sumably, they  will  bring  their  cash  value, 
and  plaintiff  will  have  his  credit  therefor. 
That  the  relations  Of  borrower  and  stock- 
holder are  s^mrate  and  distinct,  in  asso- 
ciations such  as  defendant's  assignor,  seems 
to  be  well  settled.  Etad.  Bldg.  Ass'ns  (2d 
Ed.)  ii  123,  477.  And  it  is  general  law  that 
payments  on  account  of  collaterals  are  not 
payments  on  account  of  the  debt  they  se- 
cure. The  pledging  of  shares  as  collateral 
security  for  the  payment  of  the  debt  "is  a 
recognition  of  the  distinct  standing  of  the 
member  as  a  member  and  as  a  debtor."  Id. 
I  477,  and  cases  cited. 

3.  It  is  contended  by  plaintiff  that  the  evi- 
dence does  not  support  the  finding  that  a  pre- 
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mium  on  the  loan  was  fixed  at  20  per  cent 
or  any  oth^  sum,  and  that  there  is  no  evi- 
dence that  he  agreed  to  pay  a  premium.  He 
complains  also  that  he  was  entitled  to  a  loan 
of  $1,500,  for  which  he  applied,  but  received 
only  $960,  and  should  be  compelled  to  pay 
the  latter  sum,  if  any,  and  no  more.  It  is 
true  that  plaintiff  applied  for  $1,600,  and  that 
the  by-laws  entitled  him  to  a  loan  of  $100  on 
each  share.  It  is  true,  also,  that  he  received 
but  $960,  for  which  he  gave  bis  note  for 
$1,200.  The  evidence  is  sufficient,  we  think, 
to  support  the  finding  that  plaintiff  knew  he 
was  to  pay  a  premium.  He  had  a  copy  of 
the  by-laws,  as  all  members  had,  and  these 
by-laws  provided  that  the  premium  bid 
should  be  deducted  from  the  principal.  He 
paid  interest  on  the  note  and  Installments 
on  the  shares  for  several  years,  and  must 
have  known  for  what  he  was  paying.  The 
proceedings  of  the  directors  show  that,  at  a 
meeting  held  September  5,  1889,  when  plain- 
tiff's and  other  loans  were  allowed,  the  pre- 
mium was  fixed  at  20  per  cent.  The  note 
called  for  $1,200,  and  Included  $240  premium, 
leaving  $960  for  the  borrower.  This  was 
part  of  the  plan  for  creating  funds,  in  which 
plaintiff  shared  with  other  members,  into 
which  he  entered  with  his  eyes  open.  He 
testified  that  he  would  not  have  signed  the 
note  bad  he  understood  that  he  was  to  re- 
ceive but  $980,  and  It  appeared  that  the  mon- 
ey was  not  In  fact  paid  until  after  the  note 
and  mortgage  were  delivered.  Still,  plaintiff 
does  not  allege  nor  attempt  to  prove  fraud, 
and  he  made  so  many  payments  voluntarily, 
after  he  must  have  known  the  full  effect  ol 
his  contracts,  that  his  testimony  that  he 
would  not  have  signed  the  note  had  he 
known  the  facts  cannot  avail  him. 

The  proceedings  of  the  corporation  direct- 
ors show  that  the  loan  was  allowed  to  plain- 
tiff for  $1,600.  We  cannot  see  that  he  can 
complain  that  the  directors  finally  found  that 
they  could  loan  him  but  $1,200.  He  certain- 
ly could  not  expect  to  receive  $1,500  on  his 
note  for  $1,200,  and,  if  he  had  received  $1,- 
200  In  money,  his  note  must  have  been  for 
$1,500,  to  Include  the  premium.  The  by-laws 
required  that  the  money  should  be  "loaned 
out  in  open  meeting  to  the  highest  bidder 
or  bidders.  The  premium  bid  shall  be  de- 
ducted from  the  principal,"  etc.  The  pre- 
mium In  this  case  was  not  thus  determined, 
but,  as  plaintiff  consented  to  pay  it  as  fixed 
by  the  directors,  we  do  not  see  that  he  can 
complain  of  this  violation  of  the  by-laws. 
All  the  applicants  for  loans  at  that  time 
were  successful.  No  one  of  them  suffered 
by  the  failure  of  the  directors  to  Invite  pub- 
lic bids  for  the  money.  If  the  association 
suffered,  the  matter  cannot  be  Inquired  into 
in  this  action.  If,  as  we  have  said,  the  by- 
laws were  not  strictly  pursued,  the  plaintiff 
cannot  complain  in  this  actitm.  Indeed,  as 
a  member,  having  himself  been  a  party  to 
the  violation  and  receiving  the  benefits  there- 
of, he  ought  not  to  be  heard  to  complain. 
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4.  Appellant  claims  that  It  was  error  to  al- 
low attorney's  fee,  for  the  reason  that  the 
attorney  of  defendant  was  Its  regular  sal- 
aried attorney;  citinc:  the  by-laws,  which 
prescribe  the  duties  of  the  corporation  attor- 
ney, and  provide  that  he  should  receive  such 
compensation  as  the  directors  should  deter- 
mine. Some  of  the  early  proceedings  of  the 
corporation  defendant  show  tliat  its  attor- 
ney in  this  action  was  its  regularly  appoint- 
ed attorney,  but  there  is  no  evidence  that 
be  occupied  that  relation  when  this  suit  was 
brought,  and,  if  there  were  any  such  evi- 
dence, it  does  not  appear  that  he  was  paid 
a  salary  or  other  compensation  by  the  cor- 
poration. The  by-laws  authorize  such  com- 
pensation to  be  made,  but  do  not  fix  the 
amount.  PlalntlfT  has  not  brought  suit  with- 
in the  rule  laid  down  in  Bank  v.  Treadwell, 
65  Cal.  379.  The  mortgage  in  terms  provides, 
in  case  of  foreclosure,  the  mortgagor  shall 
pay  reasonable  attorney's  fees,  "and  the  pay- 
ment of  such  costs  and  expenses  and  attor- 
ney's fees  by  the  mortgagor  is  secured  here- 
by." The  cross  complaint  contains  an  aver- 
ment setting  forth  the  provisions  of  the  mort- 
gage, and  alleging  that  the  attorney's  fees 
therein  provided  for  were  secured  thereby, 
and  the  prayer  asks  for  reasonable  attor- 
ney's fees.  There  is  no  allegation  that  the 
sum  claimed  Is  reasonable,  nor  is  there  any 
finding  of  the  fact,  and  therefore  It  Is  claim- 
ed defendant  Is  not  entitled  to  attorney's 
fees.  It  is  found  that  plaintiff  executed  the 
mortgage,  which  is  equivalent  to  a  finding 
that  he  agreed  to  pay  a  reasonable  attorney's 
fee  for  the  mortgage  so  provided.  The  aver- 
ment that  the  fee  claimed  was  a  reasonable 
amount  is  not  necessary.  Carriere  v.  Mln- 
tum,  5  Cal.  435.  The  attorney's  fee  was  not 
the  cause  of  action,  but  an  incident  to  It. 
Mulcahy  v.  Buckley,  100  Cal.  484,  35  Pac. 
144,  aflElrmlng  Carriere  v.  Mlntum.  See,  also. 
Brooks  V.  Forrlngton,  117  Cal.  219,  48  Pac. 
1073.  Prescott  v.  Grady,  91  Cal.  518,  27 
Pac.  756,  does  not  overrule  or  conflict  with 
Carriere  v.  Mlntum.  As  an  averment  was 
unnecessary,  so  also  was  a  finding.  The 
conclusion  of  law  that  defendant  was  entitled 
to  recover  attorney's  fees  rested  upon  tne 
provisions  of  the  mortgage,  and  the  court 
could  determine  what  amount  would  be  rea- 
sonable without  hearing  any  testimony  there- 
on. Insurance  Co.  v.  Fisher,  IOC  Cal.  234,  39 
Pac.  758;  Clancy  v.  Plover,  107  Cal.  272,  40 
Pac.  384;  Edwards  v.  Grand,  121  Cal.  254, 
53  Pac.  796. 

6.  Appellant  contends,  also,  that  he  was 
entitled  to  have  an  account  taken,  and  all  of 
the  money  paid  by  him  credited  on  the  debt, 
and  a  finding  as  to  the  duration  of  the  asso- 
ciation, and  Judgment  against  him  for  the 
amount  he  would  have  to  pay  at  the  wind- 
ing up  of  his  series;  citing  End.  Bldg. 
Ass'ns,  !S  130,  134,  444,  445.  It  was  proved 
by  a  witness,  conceded  by  both  sides  to  be 
an  expert  accountant  and  familiar  with  the 
workings  of  defendant  and  other  like  corpo- 


rations, that  plaintiff's  shares  had  not  ma- 
tured September  15,  1896,  when  the  .action 
was  brought,  and  that  if  the  earnings  con- 
tinued to  be  what  they  had  been  in  the  past, 
1.  e.  what  was  termed  13»/t  per  cent,  month- 
ly compound,  it  would  take  8%  years  from 
the  time  payments  commenced  for  the  shares 
to  mature.  But  the  witness  said  it  could  not 
be  ascertained  certainly  in  advance  when  tbe 
series  would  mature,  for  the  obvious  reason 
that  the  earnings  were  an  unknown  quantity 
for  the  future.  We  cannot  see  that  there  is 
anything  in  the  plan  ui>on  which  defendant 
and  its  assignor  were  operating  that  would 
permit  a  shareholder,  who  was  a  mortgagor, 
to  default  in  payments  of  Interest  and  prin- 
cipal of  his  note  and  installments  on  bis 
sbares,  and  still  entitle  him  to  claim  the  full 
benefit  of  all  bis  previous  payments  when- 
ever he  chose  to  default.  Nor  can  we  see 
how  an  accounting  eould  be  taken  of  tbe  un- 
ascertainable  earnings  of  a  going  concern, 
the  shares  of  which  mature  at  no  fixed  pe- 
riod, so  as  to  protect  other  shareholders.  Nor 
can  we  see  that  any  equitable  principle 
would  warrant  our  holding  that  defendant 
should  pay  back  to  plaintiff  moneys  which, 
by  the  terms  of  his  agreement,  were  to  be 
surrendered,  upon  his  default,  for  tbe  bene- 
fit of  the  other  shareholders.  We  have  al- 
ready seen  that  he  gets  tbe  present  cash 
value  of  his  shares  by  public  sale,  the  pro- 
ceeds to  be  credited  on  his  notes.  Whether 
the  Investment  is  a  wise  one  to  the  borrower, 
who  makes  all  required  payments,  we  are 
unable  to  say,  but  it  Is  clearly  not  so  to  one 
who  cannot  persist  In  his  payments  until  the 
scheme  closes,  or  until  the  series  to  which 
Ills  shares  belong  has  matured.  We  cannot 
find,  however,  either  in  the  statute  or  in  the 
by-laws,  or  in  the  contracts  entered  into,  any 
authority  for  equity  to  interpose  so  as  to  aid 
the  unfortunate  borrower  In  the  situation  of 
plaintiff.  Mr.  Endlich  says  (section  140): 
"There  Is  obviously  a  great  difference  be- 
tween the  case  of  a  member  who  has  ful- 
filled, faithfully,  all  the  requirements  of  his 
undertakings  with  the  building  association,— 
of  those  which  relate  to  the  duties  of  mem- 
bership generally,  as  well  as  those  which  per- 
tain to  his  position  as  a  borrower,— and  that 
of  a  member  who,  after  obtaining  an  ad- 
vance, neglects  both  classes  of  obligations, 
and  renders  himself  liable  to  compulsoiy  pro- 
ceedings on  the  part  of  the  society,  which  the 
latter  is  bound  to  institute  all  the  more  rigor- 
ously, as  the  success  of  the  whole  scheme 
depends  upon  the  performance  of  all.  his  du- 
ties as  a  member.  Whatever,  therefore,  may 
be  the  advantages  allowed  to  members  vol- 
untarily repaying  loans,  these  provisions  have 
no  application,  and  offer  no  imraimltles,  to 
those  who  become  defaulters,  and  are,  upon 
tbat  ground,  sued  by  the  as.sociation  upon 
the  covenants  of  their  obligations.  Having 
thus  violated  the  rules  of  the  society,  they 
are  not  entitled  to  the  benefits  held  oat  to 
those  who  keep  them,  nor  are  they  within 
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the  meaning  of  the  statute  designed  to  faTor 
the  consclpullous  borrowers."  See  the  sub- 
ject further  treated  at  sections  480-482,  "We 
have  seen  that  plaintiff  will  receive  as  a 
credit  on  his  debt  the  value  of  his  shares 
when  sold,  and,  as  these  shares  represent  hia 
interest  In  the  association,  he  vr^lll  thus  re- 
ceive all  that  he  Is  entitled  to  as  a  defaulter, 
upon^ny  principle  of  equity.  This  cash  val- 
ue was  shown  to  be  $70.20  per  share,  or  $1,- 
060.50  for  15  shares.  In  an  elaborate  and 
well-considered  opinion,  which  Mr.  Endllch 
regards  "as  definitely  conclusive  upon  the 
controversy"  (section  482),  Paxson,  J.,  in  Wat- 
kins  V.  Association,  97  Pa.  St  514,  holds  that 
in  a  suit  brought  against  the  borrower,  the 
value  of  the  defendant's  stock,  for  the  pur- 
pose of  application  to  the  extinguishment  of 
his  debt  is  "just  what  the  defendant  has 
paid  on  account  thereof.  This  was  all 
*  •  •  the  law  gave  him  the  right  to  ap- 
ply. The  value  of  stock  beyond  this  consist- 
ed mainly  of  profits,  in  which  a  defaulting 
l>orrower  has  no  right  to  participate."  The 
learned  justice  then  proceeds  to  show  why 
this  must  be  so.  We  are  not  called  upon  to 
•aflBrm  or  deny  this  doctrine,  and  I  refer  to 
jt  to  show  that  full  equity  is  done  In  giving 
plaintiff  the  benefit  of  the  value  of  his  shares 
■  by  sale  In  the  open  market  He  paid  on  ac- 
count of  his  shares  $630  in  all,  as  found  by 
the  court.  It  is  possible  that  the  shares  will 
sell  for  much  more  than  this  sum,  as  their 
cash  value  was  proven  to  be  $1,060.50  at  the 
time  the  action  was  brought 

Appellant  assigns  numerous  errors  occur- 
ring at  the  trial,  most  of  which,  however,  de- 
pend more  or  less  upon  proi)osltions  already 
noticed.  Appellant  offered  the  testimony  of 
plaintiff  to  show  that  when  he  purchased  the 
shares  he  was  told  by  some  one,  acting  for 
the  corporation,  that  his  stock  would  ma- 
tiwe  in  seven  years.  Again,  he  was  asked 
whether  Col.  McMulien  (one  of  the  directors) 
ever  represented  to  him  as  to  the  time  when 
the  stock  would  mature  or  the  loan  be  dis- 
charged. Again,  he  was  asked  how  he  un- 
derstood that  he  was  to  pay  the  note  and 
mortgage  and  other  similar  questions  as  to 
"bis  understanding  of  the  transaction  and  his 
motive  in  entering  Into  the  engagement  and 
like  matters.  We  have  examined  this  series 
of  questions  with  some  care,  and  while  some 
of  them,  perhaps,  were  admissible,  although 
their  exclusion  did  no  harm,  the  information 
-sought  was  properly  excluded.  Under  the 
Issues  in  the  case,  plaintiff  could  not  vary 
the  effect  of  his  contracts  by  showing  that  he 
did  not  comprehend  their  full  meaning.  We 
advise  that  the  judgment  and  order  be  af- 
'firmed. 

We  concur:    GRAY,  C;  BRITT,  C. 

PEJR  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  or- 
4er  are  affirmed. 


(6  Cal.    Unrep.  831) 

PEOPLE  V.  MENDENHALL.     (O.  658.)i 

(Supreme  Cburt  of  California.    Jan.  15,  1901.) 

ASSAULT  WITH  INTENT  TO  MURDER— MALICB 
—INSTRUCTIONS. 

On  prosecution  for  assault  with  intent  to 
murder,  an  instruction  that  the  malice  neces- 
sary to  make  a  killing  murder  might  be  either 
express  or  implied,  though  technically  correct 
was  inapplicable  and  erroneous,  as  the  intent 
must  be  proved  in  such  prosecution,  and  im- 
plied malice  may  show  no  actual  intent 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco;  P. 
H.  Dunne,  Judge. 

William  P.  Mendenhall  was  convicted  of 
assault  with  Intent  to  murder,  and  appeals. 
Reversed. 

Leon  E.  Prescott  for  appellant.  Tirey  L. 
Ford,  Atty.  Gen.,  for  the  People. 

HBNSHAW,  J.  The  defendant  was  char- 
ged with  and  convicted  of  the  crime  of  as- 
sault with  Intent  to  commit  murder,  and 
appeals  from  the  judgment  given  against 
him.  The  court  Instructed  the  jury  as  fol- 
lows: "Murder  Is  the  unlawful  killing  of 
a  human  being  with  malice  aforethought 
Such  malice  may  be  express  or  impUed.  It 
is  express  when  there  Is  manifested  a  de 
liberate  intention  unlawfully  to  take  away 
the  life  of  a  fellow  creature.  It  is  implied 
when  no  deliberate  provocation  appears,  or 
when  the  circumstances  attending  the  killing 
show  an  abandoned  and  malignant  heart." 
It  is  insisted  that  this  Instruction,  while 
I>ertinent  and  proper  In  a  charge  upon  the 
crime  of  murder,  Is  Improper  and  erroneous 
where  the  offense  Is  an  assault  with  intent 
to  commit  murder;  that  the  charge  of  mur- 
der may  be  established  in  the  absence  of 
proof  of  an  intent  to  kill,  but  that  the  charge 
of  attempt  to  commit  murder  cannot  be  es- 
tablished by  proof  merely  of  Implied  malice. 
In  this  we  think  the  appellant's  contention 
Is  sound,  and  that,  In  the  crime  charged, 
the  court  erred  In  Instructing  the  jury  as  It 
did.  In  People  v.  MIze,  80  Cal.  41,  22  Pac. 
80,  there  came  under  the  attention  of  this 
court  the  following  instruction:  "They  [the 
defendants]  cannot  be  convicted  of  an  as- 
sault to  commit  murder  unless  the  evidence 
shows  beyond  a  reasonable  doubt  that,  had 
the  prosecuting  witness  been  killed,  defend- 
ants would  have  been  guilty  of  murder.  If 
the  evidence  shows  that,  had  Henry  Coffey 
been,  killed,  one  of  the  defendants  would 
have  been  guilty  of  murder,  then  that  one 
should  be  convicted."  This  court  held  the 
Instruction  to  be  erroneous,  laying  down  the 
unquestioned  proposition  that  while,  to  con- 
stitute murder,  the  guilty  person  need  not  In- 
tend to  take  life,  to  constitute  an  assault 
with  infant  to  murder,  there  must  be  proved 
the  Inter  t  to  take  life,  and  though  the  wrong- 
doer's 8:t  is  such  as,  were  It  successful,  it 
would  b  i  murder.  If  In  truth  he  did  not  mean 

^Reversed  in  banc.    See  67  Pac.  325,  136  Cal.  344. 


Digitized  by 


LnDogle 


676 


63  PACIFIC  EEPORTKB. 


(CaL 


to  kin  be  Is  not  guilty  of  an  assault  with 
Intent  to  commit  murder.  1  Blsh.  Or.  Law, 
{  270;  2  Blsh.  Or.  Law,  {  741.  In  People 
V.  Wallace,  101  Cal.  281,  35  Fac.  862,  an  In- 
struction Identical  wltb  the  one  In  the  case 
at  bar  was  complained  of,  but  It  was  there 
said  that,  conceding  the  Instruction  to  be 
erroneous,  the  defendant  could  not  have  been 
injured  by  it,  as  he  was  acquitted  of  the 
offense  to  which  it  applied.  In  People  y. 
Burgle,  123  Oal.  303,  55  Pac.  908,  defendant 
complained  because  the  court  Instructed  the 
jury  upon  express  malice  alone,  properly  ex- 
cluding from  their  consideration  the  defini- 
tion of  Implied  malice.  It  was  said  by  this 
court  that  it  is  doubtful  whether  the  language 
of  section  188  of  the  Penal  Code  should  be 
given  to  the  Jury  at  all  In  the  case  uf  assault 
with  Intent  to  commit  murder,  and  that  it 
was  intimated  In  People  v.  Wallace  that  the 
section  should  not  be  given,  because  "Im- 
plied malice  is  not  equivalent  to  that  actual 
intent  which  is  essential  to  the  crime  of  as- 
sault with  intent  to  commit  murder."  Under 
our  Code  a  conviction  of  murder  may  be 
sustained  either  where  a  deliberate  intent 
Is  manifested  to  take  away  the  life  of  a 
fellow  man,  or  where  no  considerable  provo- 
cation appears,  or  where  the  circumstances 
attending  the  killing  show  an  abandoned  and 
malignant  heart.  Where  a  deliberate  Intent 
appears,  there  Is  present  the  express  malice 
of  the  law.  In  the  latter  class  of  cases  the 
malice  is  implied,— the  law  presuming  It  from 
the  circumstances  of  the  case,— though  in 
fact  the  actual  and  deliberate  intent  to  kill 
may  not  have  been  present  in  the  mind  of 
the  wrongdoer.  Therefore  it  Is  only  In  cases 
of  murder  of  the  first  class,  where  express 
malice  and  deliberate  Intent  are  shown,  that, 
the  attempt  falling,  the  wrongdoer  may  be 
foimd  guilty  of  an  assault  with  intent  to 
commit  murder.  In  murders  of  the  other 
category  the  specific  crime  here  charged  is 
not  contained. 

Appellant  further  complains  of  the  follow- 
ing instruction:  "It  Is  incumbent  upon  the 
prosecution  to  prove  the  intent,  and  If  it  ap- 
pear that  the  alleged  assault  was  committed 
nnder  such  circumstances  as  would,  had 
death  ensued,  have  mitigated  the  offense 
from  murder  to  manslaughter,  such  intent 
was  not  premeditated,  and  you  cannot  find 
the  defendant  guilty  of  the  charge  preferred 
against  him."  This  instruction  Is  legally 
correct,  though  it  is  by  no  means  a  full  ex- 
position of  tlie  law.  It  is  certainly  true  that 
In  a  case  where.  If  death  had  ensued,  a  con- 
viction of  manslaughter  alone  would  have 
been  Justified,  the  defendant  (death  not  hav- 
ing resulted)  could  not  be  convicted  of  an 
assault  with  Intent  to  commit  murder;  but, 
upon  the  other  hand,  as  has  been  pointed  out, 
even  if  death  had  ensued  under  circumstan- 
ces which  would  have  made  the  crime  mur- 
der, he  still  could  not  be  properly  convicted 
of  the  lesser  charge  (the  victim  surviving) 


unless  It  were  «  morder  committed  with 
express  malice. 

The  error  In  the  Instruction  first  abova 
quoted  was  manifestly  preJudiclaL  It  can- 
not be  said  that  the  error  was  cured  and 
rendered  harmless  by  other  instructions. 
The  Judgment  is  therefore  reversed,  and  tha 
cause  remanded. 

We  concur:    TEMPLE,  3.;  McFARIAND. 


cm  Cal.  88) 
KLUMPKB  V.  BAKEB  et  al.  (S.  F.  1,CW.) 
(Supreme  <>>art  of  CUifomia.    Jan.  22.  1901.) 

In  bank.    Motion  for  rehearing  denied. 

For  opinion  In  department,  see  63  Pac.  137. 

PER  (7URIAM.    Behearlng  denied. 

BEATTY,  C.  J.  I  dissent  from  the  order 
denying  a  rehearing.  If  an  Indiscriminate 
assessment  of  the  real  property  of  different 
persons  can  be  upheld  upon  any  ground,  it 
seems  clear  to  me  that  It  cannot  be  defended 
under  the  provisions. of  the  Code  respecting 
mistakes  in  the  names  of  owners.  A  mistake 
in  the  name  of  the  owner  of  a  lot  otherwise 
correctly  assessed  puts  no  obstade  In  tb» 
way  of  payment  of  the  proper  tax  by  the  real 
owner.  But,  if  my  land  is  assessed  together 
with  the  adjoining  property  of  another  per- 
son, I  cannot  pay  my  tax  without  paying  his 
tax.  If  I  pay  the  whole  tax,  there  is  no 
means  by  which  I  can  be  relmbnrsed  for  the 
excess.    If  I  do  inot  pay,  I  must  lose  my  land. 

cm  Cal.  »> 

PEOPLE   ex  rel.    SILVA   v.    LEVEE   DIST. 

NO.  6  OF  SUTTEB  COUNTY 

et  al.     (Sac.  687.)i 

(Supreme  (^nrt  of  (3alifomia.    Jan.  19,  1901.) 

LBVEB  DISTRICT— SPBCIAIj  LAWS— V^LLIDITT. 

1.  A  levee  district  was  organized  under  Act 
March  25,  18U8,  providing  a  method  for  the 
organization  of  sucli  districts,  and,  such  act 
being  declared  void  as  to  the  method  of  bdcIi 
organization,  the  legislature,  by  Act  March  30, 
18(2,  and  Act  March  31,  1891,  p.  235,  recog- 
nized the  existence  of  such  district.  Held,  that 
■ueh  legislative  recognition  gave  legal  exiateDce 
to  such  district. 

2.  Act  March  31,  1801,  providing  a  new  form 
of  govermnent  for  a  certain  levee  district,  is 
not  In  violation  of  Const,  art.  11,  i  6,  and  ar- 
ticle 12,  i  1,  declaring  that  neitlier  municipal 
nor  private  corporations  shall  be  created  by 
special  laws,  since  such  levee  districts  are  not 
corporations,  but  mere  governmental  functions 
having  attributes  of  corporations. 

In  bank.  Appeal  from  superior  oonrt,  Sut- 
ter county;  E.  A.  Davis,  Judge. 

Quo  warranto,  on  the  relation  of  John  P. 
Sllva,  against  levee  district  No.  6  of  Sutter 
county  and  others.  From  a  decision  affirming 
a  Judgment  for  defendants  (63  Pac.  342), 
plaintiff  appeals.    Affirmed. 

Atty.  Gen.  Ford.  Hart  &  Aram,  and  Kirby 
S.  Mahon,  for  appellant  W.  H.  Carlia  and 
M.  E.  Sanborn,  for  respondents. 

*  Rehearing  danlad  January  U,  U(U. , 
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HENSHAW,  J.  The  opinion  of  the  depart- 
ment heretofore  filed  herein  Is  modified  so  as  to 
read  as  follows:  "This  Is  a  proceeding  in  quo 
•warranto  to  test  the  legal  existence  of  levee 
district  Xo.  6.  The  other  defendants  are  the 
officers  of  the  district.  The  case  was  heard 
and  determined  upon  an  agreed  statement  of 
facts,  which  are  the  findings  in  the  case.  Up- 
on these  facts  judgment  was  rendertid  for  de- 
fendants, and  plaintiff  appeals.  Levee  dis- 
trict No.  6  was  organized  under  the  act  of 
March  25,  1868  (St  1867-68,  p.  316).  By  vir- 
tue of  that  act  levee  district  No.  1  was  creat- 
ed, and  there  was  provided  a  scheme  for  the 
organization  and  government  of  other  levee 
districts  which  might  thereafter  be  formed. 
But  section  21  of  the  act,  setting  forth  the 
method  of  organization  for  such  districts,  has 
been  declared  unconstitutional  and  void. 
Moulton  v.  Parks,  64  Cal.  183,  30  Pae.  613; 
Brandenstein  v.  Hoke,  101  Cal.  134,  35  Pac. 
562.  It  follows,  therefore,  and  la  conceded, 
that  the  organization  of  levee  district  No.  6, 
effected  under  section  21  of  the  act  of  March 
25,  1868,  was  irregular  and  void.  Notwith- 
standing this  fatal  irregularity  In  Its  organ- 
ization, the  legislature  made  distinct  recog- 
nition of  the  existence  of  the  district  by  an 
act  approved  March  80,  1872  (St.  1871-72,  p. 
734);  and  again  by  acts  approved  March  31, 
1801  (St.  1891.  p.  235,  and  St.  1801,  p.  237). 
The  first  of  these  acts  of  recognition  was 
passed  under  the  constitution  of  1849,  the  lat- 
ter two  under  the  present  constitution.  That 
they  are  positive  acts  of  recognition  snffldent 
to  invest  the  district  with  the  functions  and 
attributes  which  it  had  assumed  to  exercise 
under  the  law  of  1868  may  not  be  doubted, 
under  the  authority  of  People  v.  Reclamation 
DIst.  No.  108,  53  Cal.  346,  and  Reclamation 
Dlst  V.  Gray,  95  Cal.  605,  30  Pac  779,  unless 
It  can  be  said  that  the  legislature  Itself  was 
without  power  so  to  validate  the  existence 
of  a  levee  district  thus  irregularly  organized. 
This  Is  the  contention  of  appellant.  But 
legislative  action  in  such  matters  Is  only  cir- 
cumscribed by  the  express  limitations  of  the 
constitution.  It  Is  not  questioned  but  that  in 
the  first  Instance,  by  direct  enactment,  the 
legislature  could  have  carved  out  levee  dis- 
trict No.  6  precisely  as  It  did  in  the  case  of 
levee  district  No.  1.  Where  the  exercise  of  a 
xnrticular  power  is  limited  by  the  constitu- 
tion, the  legislature  must  act  in  the  mode 
prescribed.  But  where  there  is  no  such  lim- 
itation, if  the  legislature  shall  prescribe  a 
mode  for  its  exercise,  which  is,  perchance. 
Illegal,  It  may,  by  subsequent  ratification  or 
recognition,  validate  the  acts  done  under  the 
Irregular  mode.  To  illustrate:  The  present 
constitution  forbids  the  creation  of  corpora- 
tions for  municipal  purposes,  except  by  gen- 
eral law.  A  special  law  creating  a  special 
municipal  corporation  would  be  violative  of 
this  constitutional  Inhibition,  and  no  subse- 
quent act  of  ratification  or  recognition  by  the 
legislatare  could  validate  that  which,  in  the 
first  Instancev  it  bad  no  power  to  do.    But  un- 


der the  constitution  of  1849  corporations  for 
municipal  purposes  could  be  created  by  spe- 
cial law.  If,  then,  the  legislature,  acting  un- 
der that  constitution,  should  so,  by  special 
law,  create  a  municipal  corporation,  and  for 
some  reason  the  law  lacked  validity,  the  leg- 
islature, having  the  power  thus  to  create  the 
corporation,  could,  by  ratification  or  recogni- 
tion of  Its  corporate  existence,  erect  It  into 
a  valid  municipality.  If,  then,  levee  district 
No.  6  be  considered  as  a  corporation  (a  mat- 
ter Inviting  later  attention),  it  was  a  cor- 
poration created  for  municipal  purposes,  and. 
notwithstanding  this  Irregularity  of  its  crea- 
tion, the  legislature  could,  as  It  did,  give  It  a 
legal  existence  by  its  positive  acts  of  recogni- 
tion. 

.  "But  appellant  still  further  contends  that 
levee  district  No.  6  was  a  corporation  for 
municipal  purposes  under  the  act  of  186S  and 
the  act  of  1872  recognizing  its  existence;  that 
a  new  and  distinct  organization  was  i>erfect- 
ed  for  it  under  the  act  of  March  31,  1891, 
passed  under  the  present  constitution;  that 
the  district  elected  to  come  under  this  act 
and  to  exercise  the  corporate  functions  pro- 
vided for  by  the  act;  that  the  act  itself  Is 
void,  and  that  therefore,  the  district  is  Im- 
properly exercising  corporate  functlona,  from 
using  which  it  should  be  restrained.  Since 
levee  district  No.  6  was  a  legal  entity  before 
the  passage  of  the  act  of  March,  1891,  If  that 
act  be  Itself  void.  It  would  not  Interfere  with 
the  legal  existence  of  levee  district  No.  6, 
and  the  utmost  which  the  court  could  do 
would  be  to  require  It  to  exercise  the  powers 
which  it  had  theretofore  enjoyed  under  the 
act  of  1868  and  the  acts  amendatory  thereto, 
and  restrain  it  from  exercising  any  new 
rights  or  powers  under  the  act  of  1891.  But, 
upon  the  other  hand,  respondent  insists  upon 
the  validity  of  the  act  of  1801,  and  upon  its 
right  to  exercise  the  powers  conferred  upon  it 
by  that  act  and  thus  a  further  consideration 
of  the  question  is  demanded.  Appellant's  ar- 
gument against  the  validity  of  the  act  of 
March  31,  1891,  is  that' levee  district  No.  6  Is 
a  corporation  for  municipal  purposes;  that 
under  the  constitution  corporations  for  mu- 
nicipal purposes  shall  not  be  created  by  spe- 
cial laws;  and  that  the  act  of  March  31, 
1891,  dealing,  as  it  does,  with  levee  district 
No.  6  alone,  and  providing  a  new  form  of 
government  for  It  Is  a  special  law.  Sectlem 
1  of  article  12  of  the  constitution,  having  ref- 
erence to  private  corporations,  provides  that 
they  may  be  formed  under  general  laws,  but 
shall  not  be  created  by  a  special  act  Article 
11,  i  6,  of  the  constitution  declares  that  cor- 
porations for  municipal  purposes  shall  not 
be  created  by  special  laws.  The  act  of  1891 
is  unquestionably  a  special  law.  If  levee  dis- 
trict No.  6  be  a  corporation,  it  is  certainly 
not  a  private  corporation,  and  must  come 
under  the  designation  of  article  11,  {  6,— 
'a  corporation  for  municipal  purposes.'  And 
If  it  be  a  corporation  for  municipal  purposes 
within  the  meaning  of  that  article  and  sec- 
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tlon,  then  Indubitably,  the  act  of  March,  1891, 
forcing  upon  a  levee  district  a  new,  distinct, 
and  different  organization.  Is  special  and  in- 
hibited legislation.  But  is  levee  district  No. 
6  a  corporation  for  municipal  pui-poses  with- 
in the  meaning  of  the  constitution?  K.xpres- 
slons  win  be  found  in  the  cases  where  such 
organizations  have  lieen  designated  'corpora- 
tions for  municipal  purposes,'  or  'public  cor- 
porations,' or  'coi-poratlons  for  public  pur- 
poses'; but  these  were  convenient  phrases  of 
designation  and  description,  rather  than  ju- 
dicial defclaratlons  as  to  the  nature  and  char- 
acter of  these  agencies.  The  question  pro- 
pounded Is  conclusively  answered  by  People 
V.  Reclamation  Dlst.  No.  551,  117  Cal.  114,  48 
Pac.  1016.  It  is  there  held  that  a  reclama- 
tion district,  conceding  It  to  be  a  corporation, 
is  not  a  corporation  for  municipal  purposes, 
within  the  meaning  of  the  constitution.  But 
as  such  levee  districts  or  reclamation  dis- 
tricts are  distinctly  not  private  corporations, 
it  must  follow  that,  if  they  be  corporations, 
they  are  corporations  in  a  class  by  them- 
selves, and  the  general  powers  of  the  legisla- 
ture for  their  creation,  organization,  and  con- 
trol are  In  no  wise  limited  by  the  constitu- 
tion ofr  the  state.  The  Judgment  appealed 
from  is  therefore  affirmed." 

We  concur:    TEMPLE,  J.;   McFARLAND. 


(131  Cal.  55) 

SPIELBERGER  v.  THOMPSON.    (Sac.  734.) 

(Supreme  Court  of  California.    Jan.  21,  1901.) 

In  Imnk.    Motion  for  rehearing  denied. 
For  <^inlon  In  department,  see  C3  Pac.  132. 

PER  CURIAM.    Rehearing  denied. 

BEATTY,  C.  J.  I  dissent  from  the  order 
denying  a  rehearing,  and  from  the  Judgment 
of  affirmance.  The  statement  of  facts  con- 
tained in  the  department  opinion  is  based 
exclusively  upon  the  findings  of  the  superior 
court,  but  those  findings  are  assailed  as  be- 
ing contrary  to  the  evidence;  and,  in  my 
opinion,  several  of  those  which  are  most 
material  to  the  conclusion  of  the  court  are 
wholly  unsupported  by  any  evidence  contain- 
ed in  the  record.  The  uncontroverted  facts 
are  that  Philip  Oppeuheimer  was  trustee  of 
an  estate  of  about  $70,000.  He  was  also  one 
of  the  beneficiaries,  and  the  remaining  bene- 
ficiaries were  his  mother,  his  brother  Eman- 
uel, the  payee  of  the  note  in  controversy 
here,  and  his  sister,  the  maker  of  the  note, 
and  the  defendant  herein.  Emanuel  had  in- 
duced his  mother  to  commence  an  action  to 
vacate  the  trust  upon  the  ground  of  fraud. 
He  and  his  brother  and  sister  were  made  de- 
fendants in  that  action,  but  he,  by  answer 
and  cross  bill,  took  sides  with  his  mother  in 
favor  of  dissolving  the  trust.  His  sister  and 
his  brother  Philip  answered,  defending  the 
action.  The  litigation  having  reached  this 
stage,  all  parties  became  anxious  to  settle 


the  controversy,  and  Emanuel  represented  to 
his  sister  that  nothing  stood  In  the  way  of 
a  dismissal  of  the  action  and  cross  action 
except  the  refusal  of  his  mother's  attorney 
to  allow  a  dismissal  until  he  should  be  paid 
or  secured  in  the  payment  of  his  fee,  amount- 
ing to  $1,500;  and  be  agreed  that  if  she 
would  give  him  her  note  for  that  amoimt  "he 
would  pay  said  attorney  his  fee,  and  obtain 
a  Judgment  dismissing  the  said  action."  Up- 
on this  representation,  and  in  consideration 
of  this  promise,  the  note  in  controversy  here 
was  executed  and  delivered.  It  appears  very 
clearly  from  all  the  evidence  in  the  case  that 
the  representation  was  false,  and  that  the 
promise  was  never  performed  in  its  true  and 
proper  sense.  As  to  the  representation,  if 
there  had  been  nothing  in  the  way  of  a  dis- 
missal of  the  action  except  the  objection  of 
the  piaintlfiCs  attorney,  tbat,  so  far  from 
being  a  formidable  obstacle,  was  no  obstacle 
at  all;  for  nothing  could  have  been  easier 
than  to  substitute  another  attorney  (as  was 
afterwards  done),  who  would  make  the  mo- 
tion to  dismiss.  But  it  will  appear  that  the 
obstacles  to  dismissal  were  of  another  char- 
acter, and  the  fault  lay  at  another  door.  It 
is  shown  clearly  by  all  the  testimony,  bi- 
cluding  the  explicit  admission  of  Emanuel 
himself,  that  he  never  took  the  note  to  bis 
mother's  attorney,  and  never  informed  him 
that  he  had  it.  On  the  contrary,  he  kept  it 
among  his  private  papers  for  about  a  mootli, 
and  then  pledged  it  as  collateral  for  money 
borrowed  of  Charles  Helsen,  which  money 
he  used  in  his  private  business.  The  first  thing 
this  defendant  heard  of  the  note  after  deliver- 
ing It  was  when  It  was  presented,  with  a  de- 
mand of  payment,  by  Heiseu's  agent.  She  did 
not  pay  It,  and  afterwards  Emanuel  redeemed 
It  and  pledged  It  again  to  C.  W.  Clarke  to  se- 
cure other  advances.  This  is  what  he  did  with 
the  note  which  he  had  promised  to  use  for 
the  payment  of  his  mother's  attorney.  Nev- 
ertheless he  claims  that  he,  by  his  attorneys, 
promptly  moved  to  dismiss  the  action.  He 
asserts  that  he  and  they  made  numerous  at- 
tempts to  procure  the  dismissal.  He  does  not 
testify— and  there  is  no  evidence  of  any  sort 
—that  his  mother's  attorney  moved  to  dismiss 
the  action,  or  that  he  or  she  ever  consented 
to  a  dismissal.  And  the  finding  of  the  court 
goes  no  further  than  the  evidence  on  this 
point  It  does  not  appear  in  the  case  any- 
where, or  In  any  way,  that  the  plalntlfr  in 
that  action  ever  consented  to  a  dismissal, 
unless  her  consent  is  Inferred  from  the  find- 
ing that  "the  dismissal  was  delayed  through 
the  acts  and  conduct  of  the  attorney  repre- 
sentiug  the  defendant  herein  in  that  action." 
But  clearly  this  finding  does  not  necessarily 
Imply  the  consent  of  the  plaintiff  at  the  time 
of  Emanuel's  numerous  attempts,  which  he 
claims  to  have  made  shortly  after  receiving 
the  note.  The  final  settlement  and  dismiss- 
al of  the  action  was  not  reached  for  five 
months  after  the  delivery  of  the  note,  and 
not  until  after  a  trial  of  the  action  and  a 
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decision  In  favor  of  the  defendants  on  the 
merits;  and  then  It  was  based  upon  further 
negotiations,  and  apparently  upon  new  con- 
siderations. Independent  of  the  payment  of 
$1,500  to  the  plalntltt's  attorney.  Some  delay 
in  this  flual  settlement  may  hare  been  due 
to  the  acts  of  defendant's  attorney,— as,  for 
instance,  his  successful  defense  of  the  action, 
—and  at  the  same  time  It  may  be  true  that 
plaintiff  did  not  consent  in  the  beginning  to 
a  dismissal. 

But  If  this  fatal  objection  to  the  finding  Is 
waived,  and  it  should  be  held  that,  taking 
the  findings  altogether,  they  may  be  con- 
strued to  mean  that  promptly  after  receiving 
the  note  ISmanuel  did  not  only  more  to  dis- 
miss Ids  cross  action,  but  also  procured  his 
motber's  consent  and  that  of  her  attorney  to 
dismiss  her  action,  the  only  result  is  to  put 
£knannel  in  other  difficulties.  He  confesses 
that  he  did  not  pay  bis  mother's  attorney, 
did  not  Inform  him  that  he  had  the  note 
to  secure  him,  bat  used  the  note  to  raise 
money  tor  his  private  business.  If,  under 
these  circumstances,  the  attorney  neverthe- 
less consented  to  a  dismissal  of  her  action, 
It  proves  that  the  representation  made  by 
this  defendant  that  he  would  not  consent  to 
a  dismissal  without  payment  or  security  for 
his  fee  was  false,  and  the  whole  transaction 
a  fraud. 

But,  aside  from  tbis,  it  was  no  perform- 
ance of  his  contract  for  Emanuel  to  make 
motions  and  efforts  to  procure  a  dismissal  of 
the  actions.  His  contract  was  to  procure  a 
Judgment  of  dismissal,  and  that  without  un- 
reasonable delay.  The  findings  of  the  court 
with  respect  to  this  matter  are  that  Kman- 
nel  did  pay  the  fee  of  his  mother's  attorney, 
that  the  action  was  finally  dismissed,  and 
that  the  delay  In  dismissing  it  was  caused 
by  the  acts  of  the  attorney  representing  the 
defendant.  All  these  statements  are  literal- 
ly tme,  but  they  are  true  with  such  qualifi- 
cations as  to  render  them  wholly  Immaterial. 
The  action  was  finally  dismissed,  but  not 
for  five  months  after  the  delivery  of  this 
note,  which  during  -all  that  time  Emanuel 
had  been  using  to  raise  money  for  his  own 
purposes;  and  in  the  meantime  the  case  had 
been  tried,  and  a  decision  r^idered  by  the 
superior  court  that  the  trust  was  valid,  ad- 
vantageous, and  free  from  fraud.  Can  It  be 
claimed  that  a  dismissal  of  the  action  under 
these  circumstances  was  a  compliance  with 
Emanuel's  agreement  to  procure  a  Judgment 
of  dismissal?  When  this  defendant  gave  her 
note  to  secure  a  dismissal  of  that  action,  the 
advantages  that  would  have  accrued  to  her 
by  an  immediate  dismissal  were  that  she 
would  have  been  saved  the  trouble  and  ex- 
pense of  a  trial,  and  would  have  secured  her- 
self from  whatever  risk  of  |)elng  defeated  In 
the  litigation  she  may  have  had  reason  to 
apprehend.    It  may  also  be  reasonably  sup- 


posed that  It  was  a  motive  of  controlling 
weight  with  her  to  avoid  the  pain  and  scan- 
dal of  a  public  trial  of  charges  of  fraud  pre- 
ferred by  her  mother  against  her  brother. 
By  his  failure  to  dismiss  the  action  before 
It  had  been  tried  and  he  had  been  defeated 
on  the  merits,  Emanuel  deprived  his  sister 
of  every  possible  advantage  she  could  have 
expected  when  she  gave  her  note. 

But  it  is  said  in  the  opinion  of  this  court 
that  the  delay  in  the  dismissal  was  largely 
occasioned  by  the  defendant  herself.  The 
only  support  for  this  statement  Is  in  the  find- 
ing of  the  superior  court,  above  quoted, 
which,  it  will  be  observed,  does  not  say  that 
the  delay  was  caused  by  any  fault  of  the 
defendant,  but  by  the  acts  and  conduct  of 
the  attorney  representing  the  defendant  in 
that  action.  This,  as  above  remarked,  is  true 
in  a  literal  sense,  but  with  a  serious  qualifica- 
tion. The  same  attorney  represented  this 
defendant  and  her  brother  Philip  In  the  de- 
fense of  that  action,  and  it  does  appear  by 
the  testimony  of  Philip  in  this  case  that  his 
attorney  (who  happened  also  to  be  his  sis- 
ter's attorney  In  defending  that  action)  did 
in  his  behalf,  and  upon  grounds  peculiarly 
affecting  his  interest,  oppose  the  motion  of 
Emanuel  to  dismiss.  There  is  not  the  slight- 
est atom  of  evidence  that  he  opposed  the 
dismissal  on  behalf  of  the  defendant,  or  at 
her  Instance,  or  for  any  benefit  to  her;  and 
if  he  deemed  that  the  interest  of  Philip,  who 
was  absent  from  the  state,  was  opposed  to  a 
dismissal,  it  is  not  easy  to  see  how  the  de- 
fendant could  have  prevented  his  opposition, 
or  why  she  should  be  held  responsible  for 
it.  Besides,  the  agreement  of  Emanuel  to 
procure  a  Judgment  of  dismissal  bound  him 
to  obtain  the  consent  of  Philip,  so  far  as  his 
consent  was  essential,  and  to  comply  with 
whatever  conditions  Philip  attached  to  his 
consent  There  is  no  hint  or  suggestion  in 
the  findings  or  evidence  that  the  defendant 
conspired  with  Philip  to  exact  unreasonable 
conditions  as  the  price  of  his  consent,  and 
to  hold  her  responsible  for  Ms  action  is  un- 
just and  onwarranted. 

Finally,  with  respect  to  the  settlement  of 
the  case  and  the  payment  of  plaintiff's  attor- 
ney: The  case  was  settled  when  there  was 
nothing  left  to  settle  except  the  costs  of  a 
litigation  which  had  been  instigated  (unjust- 
ly as  it  appears)  by  Emanuel,  and  which  he 
should  have  paid.  He  did  pay  his  mother's 
attorney,  but  the  amount  was  only  |800,  in- 
stead of  the  $1,500  he  represented  to  be  nec- 
essary, so  that  by  bis  recovery  in  this  action 
(he  is  represented  here  by  his  assignee)  he 
makes  a  handsome  bonus  out  of  his  sister, 
and  practically  escapes  the  consequences  of 
his  fault  by  throwing  the  entire  expense  up- 
on her.  I  think  a  more  equitable  result 
might  have  been  attained  without  doing  vio- 
lence to  any  rule  of  law. 
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MILLER  &  LUX  t.  BATZ,  County  Treasurer. 

(L.  A.  800.) 

(Supreme  Court  of  California.    Jan.  18,  1901.) 

PUBUC  LANDS  —  SWAMP  LANDS  —  COMPENSA- 
TION FOR  RECLAMATION— STATUTE 
OP  LIMITATIONS. 

1.  A  mandamus  proceeding  against  a  county 
treasurer  to  compel  the  payment  of  a  sum  due 
for  the  reclamation  of  swamp  lands  was  sub- 
mitted on  agreed  facts  which  showed  that  the 
land  was  reclaimed  by  plaintiiFs  predecessor, 
but  which  failed  to  show  an  assignment  of  the 
claim  to  plaintiff,  and  the  writ  was  denied  be- 
cause the  purchase  of  the  land  did  not  amount 
to  an  assignment.  Pol.  Code,  §  3477,  requires 
such  money  to  be  paid  to  the  original  purchas- 
er or  his  assignee.  The  judgment  was  affirm- 
ed on  appeal,  and  a  rehearing  was  granted  on 
the  representation  that  such  question  was  not 
rajsed  in  the  brief  of  either  party,  and  the 
petition  for  rehearing  stated  that  plaintiff  was 
assignee  of  the  person  reclaiming  the  land. 
Hela,  that  the  cause  would  be  reversed  and  re- 
manded, with  leave  to  plaintiff  to  amend  his 
petition  and  present  additional  evidence. 

2.  Code  Civ.  Proc.  §  S38,  requiring  an  action 
on  a  liability  created  by  statute,  other  than  a 
penalty  or  forfeiture,  to  be  brought  within 
three  years,  does  not  bar  a  proceeding  to  com- 
pel the  payment  of  money  due  for  the  reclama- 
tion of  swamp  lands,  since  Pol.  Code,  §  3477, 
and  the  preceding  sections  requiring  the  pay- 
ment of  two  dollars  per  acre  to  the  purchaser 
of  swamp  lands  when  the  reclamation  is  com- 
pleted or  so  much  money  is  expended  therein, 
is  a  contract  between  the  purchaser  and  the 
state,  and  is  not  a  liability  created  by  statute. 

In  bank.    On  rehearing.    Reversed. 

For  opinion  in  department,  see  61  Pac.  935. 

HARRISON,  J.  The  Judgment  appealed 
from  was  affirmed  in  department  June  15, 
1900  (61  Pac.  935),  upon  the  authority  of 
Carpenter  v.  Savings  Union  (Cal.)  61  Pac 
92.  A  rehearing  was  granted  upon  the  rep- 
resentation that  the  question  upon  which  the 
Carpenter  Case  was  decided  had  not  been 
presented  by  the  plaintiff  or  by  the  defend- 
ant either  at  the  trial  In  the  court  below,  or 
in  the  briefs  here  upon  the  appeal.  In  view 
of  this  fact,  and  of  the  further  fact  that  the 
plaintiff  states  In  its  petition  for  rehearing 
that  the  reclamation  of  all  the  lands  in  the 
district  was  made  entirely  by  Its  immediate 
predecessors  In  interest,  and  not  by  the  orig- 
inal purchasers  of  the  lands,  and  that  before 
the  commencement  of  this  action  appellant's 
Immediate  predecessors  in  Interest  executed 
an  assignment  to  It  of  the  claim  now  involv- 
ed, we  have  determined  to  remand  the  case, 
with  leave  to  the  plaintiff  to  amend  its  peti- 
tion and  submit  additional  evidence  in  sup- 
port thereof,  should  it  be  so  advised. 

As  the  statute  of  limitations,  which  is 
pleaded  as  a  defense,  and  has  been  argued 
upon  this  appeal,  will  doubtless  arise  upon 
the  next  trial,  it  is  proper  to  consider  the 
same.  Counsel  have  discussed  In  their  briefs 
the  applicability  of  different  statutes  of  lim- 
itation upon  the  plaintiff's  cause  of  action, 
but  as  the  defendant  has  pleaded  only  the 
statute  prescribed  in  subdivision  1,  {  338, 
CJode  Olv.  Proc,  It  is  only  necessary  to  de- 
termine whether  the  action  Is  barred  by  the 


provision  thus  pleaded.  That  subdivision  pre- 
scribes three  years  as  the  time  within  which 
an  action  may  be  commenced  upon  a  liabil- 
ity created  by  statute,  other  than  a  penalty 
or  forfeiture.  The  plaintiff's  cause  of  action 
herein  is  not  founded  upon  a  liability  created 
by  statute,  but  is  based  upon  a  contract  be- 
tween him  and  the  state,  and  is  subject  to 
only  those  provisions  of  the  statute  of  limiu- 
tlons  which  are  applicable  to  causes  of  action 
arising  out  of  contractual  relations.  The 
state  has,  in  effect,  declared  in  section  3477 
of  the  Political  Code,  and  preceding  sections, 
that  the  holders  of  certificates  of  purchase  of 
swamp  and  overflowed  lands  may  reclaim  the 
same,  either  by  themselves  or  through  the 
agency  of  a  reclamation  district,  and  that 
whenever  the  works  of  reclamation  are  com- 
pleted, or  the  sum  of  two  dollars  per  acre 
has  been  expended  in  the  work  of  redama- 
tlon,  there  shall  be  repaid  to  each  purcbaser 
or  his  assigns  out  of  the  swamp-land  fund, 
after  making  certain  deductions  therefrom, 
bis  proportion  of  the  amount  which  has  been 
contributed  to  that  fund.  The  purchasers  are 
under  no  obligation  to  reclaim  the  land,  bnt 
the  state  agrees  that,  if  they  do  reclaim  tt. 
It  win  repay  to  them  this  amount  of  money. 
The  obligation  of  the  state  to  make  this  pay- 
ment Is  not  a  liability  created  by  statute,  but 
arises  from  the  acceptance  by  the  purchasers 
of  the  offer  made  by  the  state,  and  the  per- 
formance of  the  work  which  the  state  has 
prescribed  as  the  condition  upon  which  It 
will  make  the  payment  This  obligation  in 
favor  of  the  purchaser  is  of  the  same  char- 
acter and  arises  at  the  same  time  as  does  his 
right  to  receive  a  patent  for  the  land.  The 
fact  that  the  obligation  is  evidenced  by  stat- 
ute does  not  render  the  plaintiff's  cause  of 
action  one  "created"  by  statute.  All  con- 
tracts with  the  state  have  their  authority  in 
some  statutory  provision,  but  it  Is  not  to  be 
assumed,  in  the  absence  of  express  provision 
to  that  effect,  that  the  legislature  Intended 
to  prescribe  a  different  rule  of  limitations  for 
actions  against  the  state  upon  Ita  contract 
from  that  for  actions  upon  other  contracts. 
The  liability  of  the  state  to  the  plaintiff  here- 
in results  from  Its  ag^reement  to  repay  the 
money,  but  It  is  not  "created"  by  the  statute, 
as  Is  the  liability  upon  a  swamp-land  assess- 
ment for  reclamation  purposes  (People  v. 
Eulbert,  71  Cal.  72.  12  Pac  43),  or  the  lia- 
bility of  a  stockholder  for  his  proportion  of 
the  corporate  debts  (Bank  of  San  Luis  Obispo 
V.  Pacific  Coast  S.  S.  Co.,  103  CaL  59i,  37 
Pac.  499),  or  the  right  to- maintain  an  action 
for  the  recovery  of  taxes  (Caty  of  San  Diego 
V.  Hlgglns,  115  Cal.  170,  46  Pac  023).  Such 
liabilities  are  "created"  by  statute,  and  ex- 
ist only  by  express  declaration  of  the  statute. 
The  distinction  Is  clearly  pointed  out  In  Hig- 
by  V.  Calaveras  Co.,  18  CaL  176,  where  the 
court  said  In  reference  to  the  question  then 
under  consideration,  and  that  it  was  governed 
by  the  statute  which  Is  here  pleaded:  "This 
duty  Is  not  cast  by  contract,  but  by  the  law; 
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and  tbe  same  law  provides  tbe  compensation, 
or,  in  other  words,  creates  tlie  liability  npon 
the  part  of  the  county  to  pay  the  compensa- 
tion." A113ioiigh  the  action  is  against  the  re- 
spondent as  treasurer  of  the  county,  it  is  for 
the  purpose  of  recovering  money  which  has 
been  paid  to  the  state,  and  which  the  state, 
for  its  own  convenience,  has  deposited  with 
the  county,  as  one  of  Its  governmental  agen- 
cies. The  plalntiiTs  right  to  maintain  the 
action  against  the  respondent  is  measured  by 
his  right  to  maintain  it  against  the  state. 
See  Kings  Co.  v.  Tulare  Co.,  119  Gal.  509, 
51  Pac.  866.  Tbe  nature  of  the  cause  of  ac- 
tion, and  not  the  form  of  the  action,  deter- 
mines the  applicability  of  the  statute  of  lim- 
itations. De  Haven  v.  Bartholomew,  67  Pa. 
St.  128;  Hlgby  v.  Galaveraa  Co.,  supra.  The 
Judgment  is  reversed,  and  tbe  cause  remand- 
ed, with  leave  to  the  plalntitr  to  amend  its 
petition. 

We  concur:    VANDYKE,  J.;  GAROUTTB, 
J.;   McPAKLAND,  J.;  TEMPLE.  J, 
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FOBRST  V.  KELSO.     (S.  F.  1,448.)  > 

(Supreme  Court  of  California.    Jan.  15,  1901.) 

OAUAOBS— PLEADING— AMBIOUmr— 
DEMURRER. 

Where  the  complaint  prayed  damages  for 
Injuries  occasioned  to  plaintiff's  person  and 
property,  real  and  personal,  bnt  did  not  specify 
the  particular  amount  of  damages  sustained  as 
to  each,  a  demurrer  to  the  complaint  for  am- 
biguity and  uncertainty  was  Improperly  over- 
mled. 

Department  2.  Appeal  from  superior  court, 
dty  and  county  of  San  Francisco. 

Action  by  Minna  Foerst  against  John  Kel- 
ao.  From  a  Judgment  in  favor  of  plaintiff, 
defendant  appeals.    Reversed. 

Edwin  L.  Forster,  for  appellant  F.  J.  Ca»- 
telhun,  for  respondent 

HENSHAW,  J.  Tbe  complaint  in  this  ac- 
tion prayed  damages  for  injuries  occasioned 
to  plaintiff's  property  and  person  by  reason 
of  blasting  operations  negligently  conducted 
by  tbe  defendant  It  charged  that  tbe  blasts 
showered  a  rain  of  rocks  upon  plaintifTs 
tionse  and  premises,  "killing  chickens  and 
breaking  boards  of  house,  stable,  woodshed, 
chicken  bouse,  and  fence";  that  upon  one 
occasion  "two  immense  bowlders  of  rock 
were  blown  npon  plaintiff's  premises,  erne  of 
irbicb  struck  plaintiff's  stable  and  passed 
through  the  roof,  breaking  rafters  and 
boards,  one  of  which  struck  and  injured 
plaintiff's  shoulder;  that  tbe  other  bowlder 
went  crashing  through  the  rear  wall  of  tbe 
plaintifTs  house,  through  a  sink  Into  the  mid- 
dle of  plaintiffs  kitchen,  In  the  second  story, 
breaking  windows,  dishes,  etc.";  "that  said 
blasting  also  caused  plaintiff  to  become  sick, 
ill,  and  nervous,  to  such  a  degree  that  she 

'  Bebearing  aenied  February  15,  1901. 


has  ever  since  suffered,  and  stiU  suffers, 
from  the  effects  thereor';  "that  by  reason 
of  the  premises  plaintiff  has  suffered  dam- 
ages in  the  sum  of  $6,000,"  To  this  com- 
plaint defendant  Interposed  special  demur- 
rers for  ambiguity  and  uncertainty,  charging 
that  It  could  not  be  ascertained  therefrom 
for  what  injuries  the  plaintiff  a^ks  damages, 
—whether  for  personal  injuries  received  by 
plaintiff,  or  injuries  to  her  real  property,  or 
tat  the  killing  of  her  chickens,  or  for  the 
shaking  or  damages  of  the  houses  in  the 
neigbborhood.  To  this  respondent  makes  an- 
swer that  It  sufiBclently  appears  from  the 
complaint  that  the  damages  are  sought  for 
Injuries  to  plaintifTs  health  and  to  her  real 
estate  and  to  her  personal  property,  and  that 
therefore  the  demurrer  was  properly  overrul- 
ed. In  this  reliance  Is  placed  upon  tbe  case 
of  Sloane  v.  Railway  Co.,  Ill  Cal.  668,  44 
Pac.  320,  32  L.  R.  A.  193;  but,  so  far  as 
tbe  question  here  Involved  was  concerned,  it 
was  there  decided  merely  that  while  it  was 
necessary  for  tbe  pleader  to  point  out  the 
particulars  in  which  she  had  sustained  in- 
juries, namely,  {he  humiliation  and  injuries 
to  her  health,  in  order  that  evldtoce  thereof 
might  be  given  at  the  trial.  It  was  not  neces- 
sary that  she  should  designate  the  particular 
amount  of  damage  which  she  had  sustained 
by  reason  of  the  Indignity,  dlstingnished 
from  the  amount  sustained  from  the  Injury 
to  her  health.  "These  elements  of  damage," 
it  Is  said  "were  not  capable  of  computation, 
nor  would  evidence  of  such  amount  have 
been  admissible.  This  amount  was  to  be 
determined  by  the  Jury  In  the  exercise  of  an 
Intelligent  discretion."  In  the  present  case 
the  demurrant  asks,  in  effect,  that  the  plain- 
tiff be  required  to  set  forth  with  exactness, 
as  It  was  easily  possible  for  her  to  do,  the 
amount  of  damage  which  she  claims  to  have 
sustained  by  reason  of  the  injuries  to  her  real 
and  personal  property;  for  defendant  might 
be  willing  to  concede  a  good  cause  of  action 
In  plaintiff  for  these  amounts,  while  denying 
her  any  right  of  recovery  for  Injuries  to 
health.  It  is  true  that  demurrers  for  am- 
biguity and  uncertainty,  when  Improperly 
overruled,  should  not  always  work  a  reversij 
of  the  judgment  and  will  not  do  so  when  it 
appears  that  the  matters  complained  of  by 
demurrer  were  so  trifling  as  not  to  have 
affected  any  substantial  right  of  the  demur-, 
rant  Alexander  v.  Mill  Co.,  104  Cal.  632, 
38  Pac.  410.  But  it  Is  also  true  that  when 
the  demurrer  for  ambiguity  or  uncertainty. 
Improperly  overruled,  affects  the  substantial 
rights  of  a  party,  be  is  entitled  to  a  reversal 
of  tbe  ruling.  Such  were  the  cases  of  Orand- 
ona  V.  Lovdal,  70  Cal.  161,  U  Pac.  623; 
Jacob  V.  Lorenz,  98  Cal.  332,  83  Pac.  119; 
and  Mallory  v.  Thomas,  98  Cal.  647,  33  Pac. 
757,— with  which  cases  this  is  identical  ir 
principle.  It  follows,  therefore,  that  the 
judgment  must  be  reversed,  with  directions 
to  tbe  trial  court  to  sustain  the  demurra  to 
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the   complaint,    with    leare  to   plaintiff   to 
amend  and  make  more  certain. 


W*  concur:    TBMFLB,  J.;  McFABLAND, 


J. 


(131  Cal.  390) 

BOSQUI  T.  SDTRO  R.  CO.  et  aL    (S.  F.  1,694.) 
(Supreme  Coart  of  Calitornia.    Jan.  16k  1901.) 

CARRIERS— CARRIAGE  OP  PASSENGERS— PER- 
SONAL INJURIES— STREET  RAILROADS— EVI- 
DENOK  —  SUFFICIENCY  —  INSTRUCTION  — 
QUESTION  FOR  JURY. 

1.  Whether  experienced  railroad  men  are 
more  competent  to  testify  as  to  the  speed  of 
an  electric  car,  and  therefore  entitled  to  great- 
er credence  than  ordinary  passengers,  whose 
testimony  has  been  admitted  unchallenged,  ia 
a  question  for  the  jury,  and  their  finding  on 
the  testimony.  It  supported  by  real  and  sub- 
stantial evidence,  will  not  be  disturbed  on  ap- 
peal. 

2.  Defendant's  testimony,  showing  how  the 
equipment  of  its  electric  road  compared  with 
the  equipment  of  other  roads,  was  properly  ex- 
cluded in  an  action  by  a  passenger  for  persoual 
injuries  caused  by  the  derailment  of  a  car, 
when  offered  to  show  that  defendant's  cars 
could  run  oTer  the  track  at  a  certain  speed 
with  safety. 

3.  The  exclusion  of  defendant's  testimony, 
showing  at  what  rate  of  speed  its  electric  cars 
could  run  with  safety  without  derailment,  was 
harmless,  where  defendant  was  permitted  to 
■how  that  the  car  on  which  plaintiff  was  a 
passenger  could  be  run  over  the  road  at  an  ex- 
cessive rate  of  speed  without  derailment. 

4.  An  instruction  to  the  effect  that  a  carrier 
of  passengers  must  exercise  the  care  of  a  very 
cautious  person,  "surrounded  by  the  same  cir- 
cumstances," is  not  objectionable  as  exacting 
a  greater  degree  of  care  than  can  be  reason- 
abb  exacted  of  a  common  carrier. 

6.  Whether  the  failure  of  a  carrier  of  pas- 
sengers to  employ  extremely  cautious  men  i» 
a  breach  of  the  carrier's  duty  to  exercise  the 
utmost  care  is  prima  facie  a  question  for  the 
court,  and  not  for  the  jury,  bat  the  question 
whether  such  care  has  in  fact  been  exercised 
is  for  the  jury. 

6.  The  rule  that  proof  of  the  occurrence  of 
an  accident  causing  injuries  to  a  passenger 
without  fault  on  his  part  is  proof  of  negligence 
on  the  part  of  the  carrier  applies  to  street-rail- 
road companies  operating  cars  by  electricity  or 
steam  power. 

7.  An  instruction  stating  a  correct  proposi- 
tion of  law,  referring  in  no  way  to  the  evi- 
dence submitted,  is  not  necessarily  misleading. 

Commissioner's  decision.  Department  2, 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  William  B.  Daingerfleld. 
Judge. 

Action  by  Benjamin  A.  BosquI  against  the 
Sutro  Railroad  Company  and  another.  From 
a  Judgment  for  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendants  appeal.  Af- 
firmed. 

Smith  &  Mnrasky  and  McKlnstry,  Bradley 
ft  McKlnstry,  for  appellants.  0.  H.  Wilson, 
for  respondent. 

CHIPMAN,  C.  Action  for  personal  injury. 
The  trial  was  by  a  Jury,  and  plaintiff  bad 
the  verdict  Defendant  appeals  from  the 
Judgment  and  from  an  order  denying  its  mo- 
tion for  a  new  trial.  The  Injury  was  caused 
by  one  of  defendant's  cars  leaving  the  rails 


apd  colliding  with  another  of  Its  can  com- 
ing from  an  opposite  direction. 

1.  It  Is  contended  by  defendant  tbat  tb» 
evidence  is  InsufBclent  to  Justify  the  yerdlet. 
Oounsel  argues  the  point  upon  the  assump- 
tion either  (1)  tbat  the  Judgment  can  be  sus- 
tained only  on  the  theory  that  defendant  fail- 
ed to  overcome  the  presumption  of  negligence 
arising  from  proof  of  the  accident;  or  (2) 
that  evidence  "real  and  substantial"  (DriscoU 
V.  Railway  Co.,  97  Cal.  563,  32  Pac.  691)  was 
offered  by  plaintiff  that  the  car  was  derailed 
because  of  Its  excessive  speed;  and  defend- 
ant's counsel  assume  that  plaintiff  will  not 
contend  that  the  negligence  of  defendant  was 
affirmatively  shown  in  any  way  other  than 
by  proof  as  to  the  speed  of  the  car.  Plaintiff, 
however,  contends,  not  only  (1)  that  the  car 
was  being  run  at  an  excessive  sp^ed;  but  (2) 
that,  with  even  ordinary  care,  the  car  could 
have  been  stopped  after  It  left  the  rails,  and 
before  the  collision;  (3)  that  the  incoming 
car  should  have  been  stopped  before  it  col- 
lided with  the  car  on  which  plaintiff  was  a 
passenger;  (4)  that  the  car  was  not  derailed 
by  gravel  previously  piled  on  the  rails,  as 
contended  by  defendant,  but  that  any  gravel 
found  on  them  after  the  collision  was  thrown 
there  by  the  car  itself  while  running  along 
the  side  of  the  rails;  and  (6)  If  it  t>e  true 
that  some  person,  unknown  to  defendant, 
placed  the  obstruction  on  the  tracks,  still  de- 
fendant was  guilty  of  negligence  in  not  stt^- 
plng  the  car  before  the  collision. 

Defendant  operates  an  electric  street-rail- 
way line  from  the  west  terminus  of  the  Sut- 
ter street  car  line  to  the  Cliff  House.  De- 
fendant's outgoing  car  87  left  its  starting 
point  going  to  the  Cliff  House  at  8:35  o'clock 
p.  m.,  April  9,  1897.  On  Richmond  avenue. 
Just  beyond  the  crossing  of  Commonwealth 
avenue,  and  on  a  straight  track,  car  37  left 
the  rails,  and  continued  moving  for  a  dis- 
tance, variously  stated  as  70  to  100  feet  when 
It  collided  with  defendant's  Incoming  car  29. 
Plaintiff  was  riding  on  car  37,  which  waa 
crowded  with  passengers,  and  received  the 
Injury  complained  of  by  reason  of  the  col- 
lision. No  question  of  plaintUTs  contribu- 
tory negligence  arises,  and  the  evidence  is 
undisputed  that  the  track  was  well  construct- 
ed, and  the  appliances  for  operating  the  car 
in  perfect  order,  and  suitable  for  the  pur- 
poses for  which  they  were  being  used. 

Upon  the  question  of  the  speed  of  ca^  37 
when  it  left  the  rails.  It  is  conceded  by  de- 
fendant that  the  evidence  is  conflicting,— 
plaintiff's  witnesses  testifying  to  a  speed  of 
16  to  25  miles  an  hour,  and  defendant's  wit- 
nesses to  a  speed  less  than  8  miles  an  hour 
(the  motorman  put  it  at  7  miles),— but  defend- 
ant claims  that  its  witnesses  being  experi- 
enced railroad  men,  "such  testimony  Is  en- 
titled to  more  weight  than  that  of  ordinary 
railroad  passengers."  This  view  of  the  evi- 
dence seems  not  unreasonable,  and.  If  the 
fact  could  be  said  to  be  one  peculiarly  within 
the  knowledge  of  railroad  men,  should  have 
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had  ■weight  with  the  Jury;  but  we  cannot 
say,  as  matter  of  law,  that  the  jury  should 
have  disregarded  the  one  and  accepted  the 
other  class  of  evidence.  Defendant  cites  the 
case  of  Railroad  Co.  v.  Huntley,  38  Mich.  540, 
where  It  was  held  that  "opinions  of  persons 
riding  In  cars,  and  not  observing  from  the 
outside,  should  be  excluded,  unless  the  wit- 
nesses first  show  such  extended  experience 
and  observation  as  to  qualify  them  for  form- 
ing such  opinions  as  would  be  reliable."  We 
cannot  agree  with  this  statement,  but,  even 
if  sound  law,  no  objection  was  made  to  the 
testimony  of  plaintiff's  witnesses  upon  this 
or  any  other  ground.  Their  testimony  went 
to  the  Jury  unchallenged.  The  question 
■whether  defendant's  witnesses  were  more 
competent  to  testify  to  the  point  in  issue  than 
plalntilTs  witnesses,  and  the  reason  for  giv- 
ing the  greater  credence  to  the  opinions  of 
defendant's  witnesses,  were  considerations 
properly  addressed  to  the  Jury,  and  with  their 
conclusion,  there  being  sufficient  evidence  to 
support  It,  we  cannot  interfere.  But  the  un- 
■usual,  if  not  a  dangerous,  speed  of  a  street 
car  on  a  straight  track,  unaccompanied  by 
any  other  circumstance,  is  not  negligence, 
and  the  court  substantially  so  charged  the 
Jury.  It  was  urged  at  the  trial  and  is  urged 
here  that  the  evidence  showed  that  gravel  or 
loose  macadam  with  which  the  street  was 
paved  bad  been  piled  on  the  rails  by  some 
person  or  persons  unknown  to  defendant,  and 
that  the  car  was  thrown  from  the  track  by 
tbls  loose  material,  ui>on  which  the  car  came 
so  suddenly  that  it  was  impossible  for  the 
motorman  to  check  the  speed,  and  prevent 
the  car  from  running  onto  the  obstruction. 
Plaintiff  contended,  and  now  urges,  that  the 
track  was  clear,  and  that  this  loose  material, 
afterwards  found  packed  upon  the  rails,  was 
thrown  there  by  the  forward  truck  wheels  as 
they  passed  along  near  the  rails  in  the  loose 
macadam,  before  swerving  to  the  left  to- 
wards the  incoming  car,  and  was  run  over 
by  the  rear  truck  wheels  while  still  on  the 
tivck,  thus  accounting  for  the  crushed  ap- 
pearance of  gravel  on  the  rails  after  the  acci- 
dent. The  motorman  testified  that  he  saw 
the  obstruction  when  within  10  feet  of  It, 
and  immediately  set  bis  brake;  that  the  car 
ran  over  about  6  feet  of  the  gravel  on  the 
track,  and  then  left  It,  and  collided  with  car 
29  at  a  point  about  70  feet  distent;  and  tliat 
car  87  was  running  about  7  miles  an  hour 
when  It  struck  the  gravel.  No  other  person 
saw  any  obstruction  on  the  rails  before  the 
car  went  oft,  and  there  was  evidence  from 
which  an  Inference  might  have  been  drawn 
that  the  gravel  on  the  rails  was  pushed  onto 
them  by  the  car  wheels  after  it  left  the  rails. 
The  motorman  of  car  29  testified  that  he 
saw  car  37  Jump  the  track  when  four  lengths 
from  his  car,  and  he  was  traveling  about  7 
miles  an  hour  up  grade.  The  evidence  was 
that  both  cars  were  so  Injured  as  to  show 
that  they  came  together  with  considerable 
force,  80  that,  as  testified  by  defendant's  su- 


perintendent, "the  front  of  car  37  was  broken 
in,  the  glass  broken  and  the  steps  wrenched 
and  broken,  and  the  front  poles  or  stanchions 
broken.  The  kingbolt  was  also  bent  Car 
29  was  damaged  in  a  similar  manner." 

These  stanchions  were  3^214  Inches  di- 
mensions, and  by  the  concussion  passengers 
in  both  cars  were  unseated,  and  several  of 
them  thrown  off  the  cars.  An  experienced 
engineer,  a  builder  and  operator  of  electric 
roads,  Mr.  Leland,  testified  that  a  car  weigh- 
ing 12  tons,  35  feet  long  (these  weighed  12 
tons,  and  were  37  feet  long),  proceeding  down 
a  58/io  per  cent- grade  (the  grade  at  the  point 
in  question),  at  the  speed  of  25  miles  an 
hour,  could  be  stopped  in  50  feet:  at  20  miles 
an  hour,  in  about  42  feet;  at  7  or  8  miles  an 
hour,  in  less  than  its  own  length.  He  further 
testified:  "In  cases  of  emergency,  electric 
ears  are  stopped  by  throwing  in  the  reverse 
cmrent.  It  is  called  slugging  the  motors,  and 
it  causes  the  motors  to  act  as  generators  of 
electricity,  which  causes  tlie  car  first  to  stop, 
and  then  go  backwards.  It  is  a  very  simple 
operation,  and,  if  the  car  at  the  time  of  the 
accident  was  proceeding  motor  off  (as  the  mo- 
torman testified  was  the  fact),  could  have 
been  applied  instantly.  I  have  never  known 
It  to  fall,  and  it  should  always  be  resorted  to 
in  cases  of  great  peril  or  Imminent  danger. 
It  stops  the  car  very  quickly."  It  Is  not  pre- 
tended that  defendant's  motorman  resorted 
to  this  expedient,  or  did  more  than  apply  the 
brake,  which  be  testified,  from  what  he  said 
he  afterwards  learned,  did  not  have  any  ef- 
fect after  the  car  left  the  track.  It  is  quite 
probable  that  the  motorman  of  car  29,  com- 
ing up  this  grade,  could  have  stopped  his  ear 
in  time  to  have  avoided  the  collision,  If  Mr. 
Leland's  testimony  Is  to  be  believed,  and  it 
be  true  that  car  37  was  going"  no  faster  than  7 
miles  an  hour  when  it  left  the  track.  He  saw 
car  37  coming  towards  him,  and  off  the  track, 
148  feet,  or  4  car  lengths,  away,  and  at  the 
speed  he  was  traveling  he  could  have  stopped 
his  car  in  less  than  its  own  length,  and, 
whether  car  37  went  70  feet  or  100  feet,  after 
it  left  the  track,  the  two  would  not  have  come 
together.  Motorman  Knox,  of  car  29,  also 
testified  that  he  set  his  brakes  and  reversed 
his  motors,  and  was  "nearly  stopped"  when 
the  collision  happened.  He  testified  further: 
"The  other  that  was  approaching  me  was  not 
going  over  7  miles  an  hour,  and  much  less,  I 
think,  at  the  time  it  hit  my  car."  Mr.  Knox 
does  not  state  how  far  his  car  traveled  after 
he  applied  the  brakes  and  reversed  the  mo- 
tor, but  it  could  not  have  been  over  35  feet, 
according  to  Mr.  Leland's  testimony.  This 
would  show  that  car  37,  after  the  brake  was 
applied,  while  the  car  was  on  the  track,  and 
with  the  brake  on  afterwards,  to  more  or 
less  purpose,  ran,  with  its  trucks  in  loose 
macadam,  over  100  feet,  and  was,  when  it 
collided  with  car  29,  still  going  at  considerable 
speed.  Judging  from  the  effect  upon  the  two 
cars.  The  inference  drawn  by  the  Jury  from 
this  evidence  must  have  been  that  when  car 
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37  Jumped  the  track  It  was  going  at  a  high 
rate  of  apeed,  as  plaintiff's  witnesses  testified, 
and  faster  than  the  usual  speed  of  defend- 
ant's cars,  and  much  faster  than  the  statutory 
limit  of  8  miles  an  hour;  and  that,  even 
though  the  car  was  derailed  by  meana  of  the 
obstruction,  the  collision  would  not  have  oc- 
curred but  for  the  excessive  speed  of  car  37 
at  the  time  it  left  the  track.  Then,  too,  the 
jury  may  have  believed  Mr.  Leland  in  stating 
that  car  37  could  have  been  stopped  by  the 
slugging  process  be  described,  but  which  the 
motorman  failed  to  apply  or  account  for  not 
applying.  The  Jury  may  also  have  believed 
from  the  testimony  that  Motorman  Knox,  of 
car  29,  was  negligent  in  not  stopping  his  car 
in  time  to  avoid  the  accident.  It  was  certain- 
ly his  duty  to  do  so  if  reasonably  within  his 
power,  and  defendant  would  be  equally  lia- 
ble for  failure  of  duty  on  his  part  as  for 
failure  of  duty  on  the  part  of  Motorman  Rog- 
ers, of  car  37.  The  evidence  was  conflicting 
upon  all  these  hypotheses,  and,  while  we 
might  differ  with  the  Jury  as  to  where  the 
preponderance  of  the  evidence  lay  as  to  one 
or  more  of  the  theories  upon  which  the  jury 
must  have  determined  the  case,  we  are  not 
at  liberty  to  interpose  our  judgment  for  that 
of  the  jury  where,  as  we  think  was  true, 
there  was  some  real  and  substantial  evidence 
to  support  the  verdict 

Defendant's  counsel  correctly  state  the  gen- 
eral rule  that  the  breach  of  duty  upon  which 
an  action  Is  brought  must  be  not  only  the 
cause,  but  the  proximate  cause,  of  the  dam- 
age to  plaintiff;  aud  as  stated  by  Shear.  & 
R.  Neg.  g  26:  "The  proximate  cause  of  an 
event  must  be  understood  to  be  that  which, 
in  a  natural  and  continuous  sequence,  un- 
broken by  any  new  cause,  produces  that 
event,  and  wltBout  which  that  event  would 
not  have  occurred."  This  rule  is  sought  to 
be  applied  on  the  assumption  that  the  evi- 
dence sliows  beyond  question  that  the  proxi- 
mate and  only  cause  of  the  collision  in  the 
present  case  was  due  to  the  obstruction  on 
the  railway  track.  But  the  evidence  Is  not 
all  one  way  as  to  the  fact,  and,  besides,  it 
does  not  follow  that  the  car  would  have  left 
the  track  at  all  if  the  speed  had  been  7  or  8 
miles  an  hour  Instead  of  more  than  twice 
that  speed,  as  the  jury  were  warranted  from 
the  evidence  In  believing  It  to  have  been. 
Furthermore,  defendant's  counsel  Ignore  the 
evidence  of  a  new  cause  for  the  collision 
arising  after  the  car  left  the  track.  The  na- 
ture of  this  evidence  has  already  been  sug- 
gested. For  example,  the  excessive  speed  of 
car  37  may  not  only  have  caused  it  to  leave 
the  track  when,  at  the  usual  speed,  It  would 
have  safely  passed  over  the  gravel  on  the 
track  (assuming  that  gravel  was  previously 
placed  there),  but,  had  the  speed  been  7 
miles  an  hour  instead  of  15  or  20,  the  car 
would  In  all  probability  not  have  run  80  or 
100  feet  through  the  loose  macadam,  or,  hav- 
ing done  so,  the  two  cars  would  have  come 
together  with  little  or  no  forc& 


2.  Error  is  claimed  In  sustaining  plalntlflTs 
objection  to  the  following  question  put  to  de- 
fendant's witness  Superintendent  Van  Frank: 
"How  did  these  rails  used  on  this  electric 
road  compare  with  the  rails  used  on  other 
roads  In  town,  both  electric  and  cable?'  In 
sustaining  the  objection,  the  court  said:  "You 
can  go  into  probative  matters  as  to  how  this 
road  is  built.  If  you  want  to  show  it  is  a 
safely  built  road  and  safely  equipped." 
Counsel  stated  that  their  purpose  was  to 
show  that  on  a  road  such  as  this,  and  with 
such  cars  as  were  there  used,  the  cars  could 
run  over  the  track  30  miles  an  hour  with 
safety.  The  court  remarked:  "I  don't  say 
you  cannot  prove  that,  but  I  don't  think  yon 
can  prove  It  in  that  way.  You  ask  the  wit- 
ness now  to  compare  the  equipments  of  this 
road. with  equipments  of  other  roads."  We 
think  the  ruling  was  correct,  and,  besides, 
the  record  shows  that  counsel  got  what  they 
wanted  from  the  witness  later  on. 

3.  The  same  witness  was  asked  the  follow- 
ing question:  "Now,  at  what  rate  of  speed 
could  those  cars  be  run,  if  it  were  so  desired, 
with  absolute  safety,  so  far  as  derailment 
was  concerned?"  The  court  sustained  plain- 
tiff's objection,  and  the  ruling  Is  claimed  to 
be  error.  The  court  remarked  that  the  ob- 
jection was  to  the  form  only,  and  that  coun- 
sel were  entitled  to  some  of  the  points  sug- 
gested by  the  question,  and  counsel  did  Im- 
mediately ask  the  witness  whether  a  car 
such  as  No.  37  "could  not  be  run  over  that 
road  on  a  straightaway,  barring  curves,  at  a 
speed  of  thirty  miles  an  hour,  without  derail- 
ment," and  the  witness  answered  that  It 
could.  Ooncedlng  error  in  the  ruling,  it  was 
without  Injury. 

4.  Defendant  asked  certain  instructiona, 
marked  "2"  and  "3,"  which  the  court  gave, 
with  modifications.  The  refusal  to  give  the 
insti-uctlons  as  asked,  and  in  giving  them  as 
modified,  is  assigned  as  error.  The  instruc- 
tions Involved  were  Intended  to  guide  the 
Jurj-  with  reference  to  the  duty  of  the  motor- 
man,  and  especially  as  to  the  degree  of  care 
required  of  him  when  suddenly  confronted 
with  an  obstruction  on  the  track  whose  pres- 
ence there  he  could  not  reasonably  have  an- 
ticipated or  foreseen.  Defendant  asked  that 
the  Jury  be  told  that  defendant  would  not  be 
liable  if  the  motorman  exercised  such  care 
as  "would  have  governed  an  ordinarily  pru- 
dent man  in  the  same  circumstances,"  etc 
Again:  That  "the  standard  of  care  to  be 
used  by  motormen  •  •  ♦  must  be  meas- 
ured by  the  foresight  and  caution  of  the  aver- 
age prudent  man  standing  in  their  shoes, 
and  compelled  to  exercise  care  *  •  •  In 
the  same  situation  and  surrounded  by  the 
same  circumstances."  The  court  defined  the 
standard  of  care  to  be  used  by  the  motorman 
to  be  that  of  a  "very  cautious  man  standing 
in  his  shoes,  and  compelled  to  exercise  care 
*  *  *  in  the  same  situation,  and  sur- 
rounded by  the  same  circumstances."  Again, 
the  court  said:    "If  he  acted  in  the  premises 
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■with  the  same  care  as  would  be  exercised 
under  the  same  circumstances  hy  an  extreme- 
ly cautious  person,"  etc.  It  Is  conceded  by 
defendant's  counsel  that  carriers  of  passen- 
gers must  exercise  "great  care,  or  the  ut- 
most care,  or  even  the  care  of  very  cantioua 
]>er8ons,"  and  that  an  instruction  so  stating 
■would  not  have  been  erroneous  "without  the 
additional  reference  to  surrounding  circum- 
stances"; but  It  la  urged  that  as  given  tiie 
Instruction  "exacts  doilble-dlstlUed  care  'of 
■the  defendant  common  carrier."  The  objec- 
tion Is  stated  In  another  form  as  follows: 
"The  reasonable  and  pi^udent  man,  in  view 
of  the  circumstances  which  surrounded  Rog- 
-ers,  the  motorman  of  car  37,  would  exercise 
the  utmost  care,  and  this  Is  all  that  can  be 
reasonably  exacted  of  the  common  carrier. 
The  extremely  cautious  person,  under  such 
■circumstances,  would  exercise  extraordinary 
-care,  which  the  law  does  not  require  of  a 
common  carrier."  And  it  is  urged  that  "the 
■effect  of  such  a  rule  would  be  to  make  com- 
mon carriers  Insurers  of  their  passengers, 
since  a  jury  might  always  find  an  accident 
-could  have  been  avoided  If  the  motorman 
*  *  *  had  exercised,  under  all  the  circum- 
stances of  the  case,  •  •  •  Buch  care  as 
a  'very  cautious  man,'  or  an  'extremely  cau- 
tious person,'  would  have  exercised."  It  Is 
further  urged  that  it  was  for  the  jury,  and 
not  for  the  court,  to  say  whether  a  failure  to 
employ  extremely  cautious  men  Is  a  breach, 
of  the  carrier's  obligation  to  exercise  the  ut- 
moEit  care.  It  was  said  in  Treadwell  v.  Whit- 
tier,  80  Cal.  574,  22  Pac.  266,  5  L.  R.  A.  498, 
after  citing  certain  cases  decided  by  this 
<;ourt:  "It  thus  appears  to  be  settled  law  In 
this  state  that  a  proprietor  of  stagecoaches 
is  liable  for  the  slightest  negligence  in  regard 
to  the  vehicle  provided  by  him;  that  he  Is 
responsible  to  his  passenger  for  the  utmost 
■c&te  and  diligence  of  extremely  cautious  per- 
:8on8."  In  spealcing  of  the  rule  as  applied  to 
railroad  companies,  the  court  said:  "The 
railroad  company  is  bound  for  the  utmost 
care  and  diligence  of  very  cautious  persons, 
And  is  resjKinBible  for  any,  even  the  slightest, 
neglect."  Many  cases  are  cited  approvingly 
■where  such  expressions  are  used  as  "extreme 
Tigllance,"  "as  far  as  human  care  and  fore- 
sight can  go,"  "greatest  possible  care,"  "is 
liable  for  the  smallest  negligence,"  "bl(^est 
-degree  of  care,"  and  the  like,  as  indicating  the 
■degree  of  care  required.  In  McOurrle  v. 
Sonthem  Pac.  Co.,  122  Oal.  558,  55  Pac.  324, 
the  rule  as  to  railroads  was  stated  as  fol- 
lows: "The  carrier  of  passengers  is  required 
-to  exercise  the  highest  degree  of  care  in  their 
transportation,  and  is  responsible  for  injuries 
-received  by  them,  while  in  the  course  of 
-transportation,  which  might  have  been  avoid- 
ed by  the  exercise  of  such  care."  We  can- 
not see  that  the  Instructions  complained  of 
intensified  the  rule  by  the  use  of  any  un^war- 
ranted  adjectives.  The  use  of  the  terms 
"very  cautious  person"  and  "extremely  cau- 
■tlons  person"  finds  ample  jnstlflcatlon  in  ad- 


judicated cases  of  recognized  authority,  and 
the  qualifying  words,  "under  the  same  cir- 
cumstances," seem  to  us  rather  favorable  to 
defendant  than  otherwise,  and,  indeed,  were 
used  In  the  Instruction  asked  by  it.  Negli- 
gence always  is  relative  to  the  circumstances 
surrounding  the  case.  Franklin  v.  Road  Co., 
85  Oal.  63,  24  Pac.  723. 

It  was  for  the  court  to  instruct  the  jury 
as  to  what  constitutes  negligence,  and  hence 
it  was  not  error  for  the  court  to  Instruct  as 
it  did.  It  is  not  true  that  It  was  for  the  jury 
to  say  whether  a  failure  to  exercise  the  ut- 
most care,  or  the  care  which  an  extremely 
cautious  man  would,  under  the  circumstan- 
ces, have  exercised,  would  constitute  negli- 
gence. This  was  the  function  of  the  court, 
while  the  jury  was  to  say  whether  such  care 
had  in  fact  been  exercised. 

5.  It  is  contended  that  the  court  erred  in  In- 
structing the  jury  that  "the  proof  of  the  oc^ 
currence  of  the  accident  without  fault  of  the 
passenger  is  prima  facie  proof  of  negligence 
on  the  part  of  the  company."  The  claim  Is 
that  the  rule  is  not  appilcatde  to  street-rail- 
way companies;  citing  Hastings  v.  Railroad 
Co.  (Sup.)  40  N.  Y.  Supp.  93,  where,  the  cars 
were  drawn  by  horses.  The  rule,  as  the  trial 
court  gave  it,  has  been  applied  in  this  state 
to  stagecoaches  (Boyce  v.  Stage  Co.,  23  Cal. 
400,  and  Bush  v.  Bamett,  96  Cal.  202,  81  Pac. 
2);  to  elevators  in  buildings  (Treadwell  v. 
Whlttler,  supra);  In  the  case  of  explosion  In 
a  dynamite  factory  (Judson  v.  Powder  Co., 
107  Cal.  549,  40  Pac.  1020,  29  L.  R.  A.  718), 
where  the  principle  upon  which  the  rule  rests 
was  clearly  stated;  in  case  of  a  steam  rail- 
way while  operating  in  the  streets  of  a  city 
(McCurrie  v.  Southern  Pac.  Co.,  supra). 
There  Is  no  principle  upon  which  an  excep- 
tion to  the  rule  can  be  made  in  the  case  of 
street  railways,  especially  where  operated  by 
electricity  or  steam  power.  The  reason  of  the 
rule  is  equally  applicable  to  electric  cars  op- 
erating in  a  city. 

6.  The  court  gave  the  following  Instruction: 
"If  you  find  that  there  was  an  obstruction  on 
the  rails,  the  question  arises,  'Would  the  ac- 
cident have  occurred  If  there  had  been  no  ob- 
struction? If  you  find  that  the  accident 
would  not  have  occurred  without  the  obstruc- 
tion, then,  subject  to  what  I  have  just  told 
you,  the  obstruction  was  the  proximate  cause 
of  the  Injuries  to  plaintiff,  and  he  cannot  re- 
cover, from  defendant,  unless,  on  the  whole 
case.  It  has  been  sho^wn  by  competent  e^vl- 
dence  that  defendant  or  Its  servants  placed 
the  obstruction  on  the  rails,  or  unless  the 
servants  of  defendant  could,  by  the  exercise 
of  the  care  exercised  by  a  very  cautious  per- 
son, have  discovered  the  obstruction  In  time 
to  have  avoided  the  accident"  There  was 
no  evidence  whatever  that  defendant  or  Its 
servants  placed  the  obstruction  on  the  rails, 
and  it  Is  contended  that  It  was  error  to  as- 
sume the  possible  existence  of  a  state  of  facts 
which  the  jury  had  no  right  to  find,  there  be- 
ing no  evidence  of  any  such  facts.    In  Peo- 
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pie  V.  Oochran,  81  Cal.  548.  It  was  said:  "If 
an  instruction  In  a  case  Is  asked  which  refers 
to  facts  which  there  is  no  evidence  to  prove, 
It  is  not  error  to  refuse  to  give  it,  and  if 
given,  although  in  fact  erroneous  In  the  ab- 
stract. It  win  not  be  regarded  as  an  error  for 
which  the  Judgment  will  he  reversed,  unless 
it  be  manifest  that  the  Jury  was  misled  by  It 
to  the  prejudice  of  the  defendant  Presump- 
tively, however,  an  erroneous  proposition  of 
law,  referring  in  no  way  to  the  evidence  In 
the  case  submitted  to  the  Jury,  has  not  preju- 
diced the  defendant"  If  this  latter  state- 
ment be  true,  surely  a  correct  proposition  of 
law,  under  like  circumstances,  would  not  nec- 
essarily mislead  the  Jury.  In  the  present  case 
there  was  not  the  slightest  evidence  or  suspi- 
cion pointing  to  the  defendant  as  having  pla- 
ced the  obstruction  on  the  rails,  and  we  do 
not  think  the  instruction  assumes  that  any 
such  evidence  existed.  We  do  not  believe 
that  the  reference  made  to  defendant  in  that 
connection  could.  In  view  of  the  evidence  in 
the  case,  have  made  the  slightest  impression 
on  the  Jury  to  defendant's  prejudice.  We 
advise  that  the  Judgment  and  order  be  af- 
firmed. 

We  concur:    SMITH,  C;  HAYNES.  C 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 


(25   Mont.  30) 

CONKLIN  T. 


COLI^EN. 


(Supreme  Court  of  Montana.     Jan.  30,  1901.) 

APPEAL-DISMISSAL. 

Under  Sup.  Ot.  Rule  10,  §  3,  subd.  "a,"  re- 
quiring the  statement  of  a  case  on  appeal  to 
refer  to  the  pages  in  the  transcript,  an  appeal 
will  be  dismissed  where  the  statement  In  ap- 
pellant's brief  does  not  indicate  the  pages  in 
the  transcript  where  the  complaint,  answers, 
findings,  and  judgment  are  to  be  found. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  Henry  C.  Smith,  Judge., 

Action  by  S.  L.  Conklin  against  W.  E.  Cul- 
len.  From  a  Judgment  in  favor  of  defendant, 
plaintiff  appeals.    Appeal  dismissed. 

A.  I.  lioeb,  for  appellant  Cullen,  Day  & 
CuUen,  for  respondent 

BRANTLT,  C.  J.  The  respondent  has 
moved  for  a  dismissal  of  the  appeal  herein 
on  the  ground  that  the  brief  filed  by  appel- 
lant besides  being  defective  In  other  re^wjcts, 
fails  to  comply  with  the  requirement  of  sub- 
division "a"  of  section  8  of  rule  10  of  this 
•court,  in  that  the  abstract  or  statement  of 
the  case  does  not  refer  "to  the  page  numbers 
In  the  transcript  In  such  manner  that  the 
pleadings,  evidence,  orders,  and  judgment 
may  be  easily  found."  The  motion  must  be 
sustained.  The  statement  covers  five  printed 
pages,  but  there  is  nothing  therein  to  indicate, 
even  indirectly,  where  In  the  transcript  the 


complaint,  answer,  findings,  and  Judgment, 
or  any  of  them,  may  be  found,  though  a  ref- 
erence to  them  is  necessary  to  an  examina- 
tion of  the  merits  of  the  appeal.  Thto  court 
is  left  to  undertake  the  labor  which  counsel 
should  have  done,  and  to  remedy  the  defects 
occasioned  by  his  omissions.  Appellant  is 
thus  convicted  of  a  violation  of  the  rule  in 
question,  and  is  subject  to  the  penalty  of  hav- 
ing his  appeal  dismissed,  which  is  accord- 
ingly done.  Smith  v.  Dennlff,  23  Mont.  65,  5T 
Pac.  557;  McCleajy  v.  Crowley,  22  Mont  245, 
66  Pac.  227;  Rehberg  v.  Grelser,  24  Mont 
— ,  63  Pac.  41.  This  penalty  Is  the  more 
readily  impeded  because,  though  counsel  for 
appellant  has  had  ample  opportunity  since 
the  motion  was  filed  to  remedy  the  defects 
complained  of,  he  has  not  seen  fit  to  do  so. 
Rehberg  T.  Grelser,  supra.      Motion  granted. 

PIGOTT  and  MILBURN,  JJ.,  concur. 


(25  Hont  31) 
STATE  ex  rel.   MOORE  v.   SECOND  JUDI- 
CIAL DIST.  COURT  et  al. 

(Supreme  Court  of  Montana.    Jan.  30,  1901.) 

COURTS— SUPERVISORY  CONTROL-WRIT. 

Under  Const,  art  8,  §  2,  giving  the  so- 
preme  court  a  general  supervisory  control  oyer 
all  inferior  courts,  a  writ  of  supervisory  con- 
trol will  not  be  granted  to  command  a  distrirt 
_ court  to  sustain  a  motion  for  judgment  on  the 
'pleadings,  since  the  pai-ty  has  a  remedy  if  be 
should  finally  be  defeated  in  the  action. 

Application  for  a  writ  of  supervisory  con- 
trol by  the  state,  on  relation  of  Donald  Moore, 
against  the  Second  judicial  district  court  for 
the  county  of  Sllverbow  and  William  Clan- 
cey,  Judge.    Dismissed. 

J.  E.  Healy,  for  relator. 

PIGOTT,  J.  The  plaintiff  applies  for  a 
writ  of  supervisory  control.  His  application 
discloses  that  In  an  action  between  the  pres- 
ent relator,  or  plaintiff,  as  plaintiff,  and  one 
James  A.  Murray,  one  James  Cummtngs,  and 
one  T.  J.  McKenzle  as  defendants,  the  plain- 
tiff moved  the  court  In  which  the  action  Is 
pending  for  a  judgment  on  the  pleadings; 
the  pleadings  consisting  of  the  complaint  and 
the  separate  answer  of  Murray,  his  co-de- 
fendants having  made  default.  The  motion 
was  denied.  By  the  present  application,  the 
plaintiff  seeks  to  obtain  a  writ  of  supervlsoty 
control,  commanding  the  district  court  and  iti 
Judge  to  sustain  the  motion,  and  render  Judg- 
ment in  favor  of  the  plaintiff  and  against 
Murray.  The  application  must  be  denied, 
and  the  proceeding  dismissed.  The  facts  al- 
leged In  support  of  the  application  are  Insuf- 
ficient to  Justify  the  issuance  of  the  writ  ask- 
ed for.  If  the  order  of  the  district  court  over- 
ruling the  motion  for  Judgment  on  the  plead- 
ings be  erroneous,  and  the  plaintiff  should  lie 
finally  defeated  In  the  action,  the  law  pre- 
scribes the  method  whereby,  at  the  proper 
time,  the  error  may  be  corrected,  and  tbe 
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rights  of  the  plaintiff  protected.  Tlie  mat- 
ters stated  In  the  application  do  not  Invoke 
the  exercise  by  this  conrt  of  the  power  of  a 
"general  supervisory  control  over  all  Inferior 
conrts,"  granted  to  It  by  section  2  of  article 
8  oC  the  constltntlon.  As  giving  countenance 
to  the  sppllcatlon,  which  the  plaintiff  asks 
be  entertained  under  the  authority  conferred 
by  section  2,  supra,  counsel  cites  State  v. 
First  Judicial  Dist.  Court.  24  Mont  — .  63 
Pac.  395,  and  Ore-Purchasing  Oo.  ▼.  Lindsay, 
24  Mont  — t  63  Pac  715;  but  nothing  that 
was  said  or  decided  In  either  case  can  rea- 
sonably be  Interpreted  as  suggesting  that  a 
writ  of  supervisory  control  ought  to  be  issued 
under  the  circumstances  here  shown  to  exist 
The  sppllcatlon  Is  plainly  so  devoid  of  even 
the  semblance  of  merit  tttat  Its  further  con- 
sideration is  needless.  The  application  Is  de- 
nied, and  the  proceeding  Is  dismissed.  Dis- 
missed. 

BRANTLT.  a  J.,  and  MILBUBN,  J.,  con- 
cor. 

(10  Okl.  544) 

RAOAINS  T.  6EISEB  MFQ.  CO.i 
(Sapreme  Court  of  Oklahoma.    Sept  6,  1000.) 

APPEAI^EVIDESNCBS— REVIEW. 
Evidence  will  not  be  reviewed  on  appeal 
unless  the  case-made  or  the  bill  of  exceptions 
contains  all  of  the  evidence  pertaining  to  the 
subject  about  which  It  Is  alleged  that  error 
has  been  committed;  and  when  the  case-made 
and  the  certificate  of  the  trial  judge  contain 
statements  to  the  effect  that  all  of  the  evidence 
introduced  upon  the  trial  is  contained  therein, 
but  the  record  itself  shows  upon  its  face  that 
it  does  not  and  that  material  written  inatrn- 
ments  and  letters  were  omitted  therefrom,  the 
record  is  the  best  evidence,  and  will  prevail 
over  such  statements. 
(Syllabus  by  the  Court) 

Appeal  from  district  court  Kay  county; 
before  Justice  Bayard  T.  Halner. 

Action  by  James  O.  Esgalns  against  the 
Gelser  Manufacturing  Company.  Judgment 
for  defendant  and  plaintiff  brings  error. 
Affirmed. 

Tetlridt  A  Bose  and  Dale  St  Bierer,  (or 
appellant  Henderson,  Webster  A  Qilmer, 
for  appellee. 

BUEWELL,  J.  The  above-named  phiintlff 
In  error  commenced  his  action  in  replevin 
against  the  defendant  In  error,  In  the  pro- 
bate court  of  Kay  county,  to  recover  the 
possession  of  certain  personal  property  seized 
by  the  Geiser  Manufacturing  Company  for 
tbo  purpose  of  foreclosing  a  chattel  mort- 
gage executed  by  Ragains  to  It  to  secure  the 
payment  of  certain  notes.  In  the  total  sum  of 
1800,  which  had  been  executed  by  Ragains  to 
the  Geiser  Manufacturing  Company  In  pay- 
ment of  a  threshing  separator.  A  trial  was 
had  In  tho  probate  court  which  resulted  in 
)nd{^ent  In  favor  of  the  phtintlff,  and  from 
tills  judgment  the  defendant  appealed,  and 

*  Behsarlof  dsaiad  Januarr  1,  UOt 


a  trial  de  novo  was  had  In  the  district  court 
After  the  plaintiff  had  Introduced  all  of  bis 
evidence,  the  defendant  filed  his  demmrrer 
thereto,  which  was  sustained  by  the  court 
Thereupon  Judgment  was  rendered  (or  the 
defendant  for  costs,  from  which  the  plain- 
tiff appealed. 

We  hare  carefully  read  the  entire  record 
in  this  case,  and  find  that  a  considerable  por- 
tion of  the  evidence  Introduced  upon  the  trial 
has  been  omitted  from  the  case-made.  It  was 
the  duty  of  the  Bm)ellant  when  he  appealed 
from  the  judgment  of  the  trial  court.  If  he 
desired  to  have  this  court  review  the  evi- 
dence introduced  upon  the  trial,  and  deter- 
mine as  to  whether  or  not  the  demurrer  to 
the  evidence  was  properly  sustained,  to  bring 
up  all  of  the  evidence  introduced  upon  the 
trial,  by  case-made  or  bill  of  exceptions;  and. 
inasmuch  as  he  has  failed  to  do  this,  he  If 
not  in  a  position  to  say  that  the  trial  court 
was  not  authorized  to  render  the  Judgment 
entered  in  this  case.  A  number  of  letters, 
etc.,  which  were  Introduced  In  evidence,  and 
which  were  very  material  to  the  Issue,  are 
wholly  omitted  from  the  record.  Reference 
is  made  to  them,  but  they  are  not  attached 
to  or  copied  Into  the  case-made,  and,  as  their 
introduction  in  evidence  unmistakably  ap- 
pears from  the  record  itself,  the  certificate 
of  the  trial  Judge  to  the  effect  that  the  case- 
made  contains  all  of  the  evidence  will  not 
change  or  modify  the  rule.  We  will  here 
say,  however,  that  under  the  evidence  pre- 
sented, we  think  the  Judgment  of  the  trial 
court  was  correct  and  it  will  not  be  presum- 
ed that  the  appellant  omitted  any  evidence 
from  the  case-made  that  was  particularly 
favorable  to  him.  This  court  has  heretofore 
announced  the  rule  that  a  case  will  not  be 
reviewed  upon  the  evidence  unless  all  of  the 
evidence  bearing  upon  the  partlcniar  point 
sought  to  be  reviewed  Is  presented  by  the 
case-made  or  bill  of  exceptions.  Pappe  v. 
Insurance  Co.,  8  Okl.  97.  B6  Pac.  860,  and 
cases  therein  cited.  For  the  reasons  herein 
stated,  the  Judgment  of  the  trial  court  Is 
hereby  a£Brmed  at  the  costs  of  appellant 
All  of  the  Justices  concurring,  except  UAIN- 
ER,  J.,  who  presided  at  the  trial  below,  not 
Bitting. 

(10  Okl.  4M> 
80H0WALTER  et  al.  T.  BBARD.t* 
(Supreme  Oonrt  of  Oklahoma.    Slept  6,  1900.) 

JOINT  AND  SSVSRAt.  UABIL.ITT-JOINDBB  OF 
PARTIES. 

When  all  the  parties  who  enter  Into  a 
promise  receive  some  benefit  from  the  consid- 
eration, whether  past  or  present,  the  promise 
is  presumed  to  be  joint  and  several,  and  one  w 
more  may  be  sued  thereon  with  or  without 
uniting  all  in  the  same  suit 

(Syllabus  by  the  Conrt) 

Appeal  from  district  conrt  Klngflalxc 
county;  before  Justice  John  0.  Tarsney. 

'  BabMTlng  dsnled  January  t  IML 
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Action  by  Jacob  Beard  against  A.  H.  Scho- 
walter  and  Martin  ■  Gerber.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

This  -was  an  action  begun  In  the  district 
court  of  Kingfisher  county  by  Jacob  Beard, 
plalntlfF,  against  A.  H.  Schowalter  and  Mar- 
tin Gerber,  defendants.  The  amended  peti- 
tion ux)on  which  the  case  was  tried  states: 
That  In  April,  1803,  the  defendants,  Scho- 
walter and  Gerber,  and  one  Dave  L.  Heu- 
drlz  were  the  owners  and  In  possession  of 
lot  18,  block  75.  Kingfisher  city.  That  the 
legal  title  to  the  same  was  in  said  Hendrlz. 
That  the  plaintiff.  Beard,  was  the  owner  of 
lot  17,  Immediately  south.  That  In  April, 
1893,  the  said  Schowalter,  Hendrix,  and  Ger- 
ber entered  Into  a  contract  with  plaintiff. 
Beard,  In  words  and  figures  as  follows,  to  wit: 

"Know  all  men  by  these  presents  that  we, 
Hendrix  and  Gerber  and  A.  H.  Schowalter, 
of  the  city  of  Kingfisher,  Kingfisher  county, 
Oldahoma  Territory,  are  held  and  firmly 
bound  unto  Dr.  Jacob  Beard  in  the  sum  of 
five  hundred  dollars,  good  and  lawful  money 
of  the  United  States,  for  the  payment  of 
which  we  bind  ourselves,  our  heirs,  exec- 
utors, administrators,  and  assigns.  Hendrix 
and  Gerber,  by  Marthi  Gerber.  A.  H.  Scho- 
walter. 

"The  conditions  of  the  foregoing  obligation 
are  as  follows,  viz.:  Whereas,  the  said  Dr. 
Jacob  Beard  has  agreed  to  erect  upon  lots  16 
and  17  In  blocli:  75  In  North  Kingfisher,  O. 
T.,  a  three-story  brick  building,  not  less  than 
60  by  60  feet  In  size,  with  the  north  wall 
extending  one-half  upon  lot  18  of  said  block 
75:  Now,  therefore.  If  the  said  Dr.  Jacob 
Beard  shall  erect  said  building  as  above  de- 
scribed within  90  days  from  April  1st,  1893. 
we,  the  said  Hendrix  and  Gerber  and  A.  H. 
Schowalter,  agree  to  purchase  of  said  Beard 
a  one-half  Interest  In  said  north  wall,  at  the 
actual  cost  price  thereof,  as  far  up  as  the 
top  of  the  second  story  of  said  building,  and 
pay  for  the  same  In  cash  as  soon  as  the 
said  Dr.  Jacob  Beard  shall  have  the  same 
completed,  and  present  us  a  good  and  suffi- 
cient deed  for  one-half  Interest  in  said  wall 
as  aforesaid;  and,  If  the  said  Dr.  Jacob 
Beard  shall  fail  to  erect  said  building  as 
aforesaid,  then  the  obligation  to  be  null  and 
Told,  otherwise  to  remain  In  full  force  and 
effect  Hendrix  and  Gerber,  by  Martin  Ger- 
ber. *  A.  H.  Schowalter." 
—The  above  contract  was  acknowledged  by 
Gerber  and  Schowalter  before  a  notary  pub- 
lic, and  thereafter  said  contract  was  extend- 
ed by  Indorsement  written  thereon  In  words 
and  figures  as  follows,  to  wit: 

"Kingfisher,  O.  T.,  April  5th,  1803.  We 
hereby  agree  that  the  time  for  the  erection 
of  the  building  by  Dr.  Jacob  Beard,  as  de- 
scribed In  the  within  contract  and  bond,  be 
extended  40  days,  or  up  to  August  10th, 
1883,  and  that  said  extension  of  time  shall 
not  annul  our  obligation  as  within  set  forth; 
such  obligation  being  of  mutual  concern.    A. 


H.  Schowalter.  [Seal.]  Attest:  N.  Camp- 
bell" 

—That  plaintiff  erected  said  building  In  com- 
pliance with  the  terms  of  said  agreement, 
and  within  90  days  from  the  1st  day  of  April, 
1893,  and  tendered  a  deed  to  said  Schowalter 
for  one-half  of  said  wall  And  it  concludes 
with  a  prayer  for  damages  and  general  re- 
lief. To  this  petition  the  defendants  filed  a 
general  denial  and  the  statute  of  limitations. 
The  case  was  called  fpr  trial  November  18, 
1898,  and,  before  any  evidence  was  intro- 
duced, defendants  objected  to  the  taking  of 
any  testimony,  for  the  reason  that  the  peti- 
tion did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  for  the  further 
reason  that  the  bond  sued  on  Is  a  joint  ob- 
ligation, and  all  the  obligors  are  not  made 
parties  defendant,  which  objection  was  over- 
ruled by  the  court,  to  which  the  defendants 
excepted.  At  the  close  of  plaintiff's  testi- 
mony the  defendants  filed  a  demurrer  to  the 
evidence,  which  was  overruled  by  the  court 
to  which  the  defendants  excepted.  The  coart 
rendered  Judgment  for  plaintiff  and  against 
defendants  for  $416.81,  to  which  the  defend- 
ants excepted.  Defendants  filed  a  motion  for 
a  new  trial,  which  was  overruled  by  the 
court  to  which  the  defendants  excepted,  and 
bring  the  case  here  for  review. 

W.  W.  Noffslnger  and  L.  M.  Lane,  for  ap- 
pellants. F.  P.  Whistler  and  Bradley  k 
Bradley,  for  appellee. 

IRWIN,  J.  (after  stating  the  facts).  It  Is 
first  contended  by  plaintiffs  In  error  that  de- 
fendant In  error,  who  was  plaintiff  in  the 
court  below,  is  not  suing  to  enforce  a  con- 
tract to  purchase  a  one-half  interest  in  the 
brick  wall,  but  is  suing  for  a  penalty  provid- 
ed in  the  bond,  and,  this  being  true,  he  must 
allege  and  prove  special  damages  by  reason 
of  the  breach  of  the  contract;  and  they  cite 
authorities  to  sustain  this  petition.  But  we 
think  the  trouble  with  the  position  of  plain- 
tiffs In  error  is  that  they  mistake  the  peti- 
tion. We  think  It  Is  plainly  a  petition  seek- 
ing to  recover  under  the  contract  for  one- 
half  the  actual  expenses  of  building  the  wall, 
and  as  such  it  would  be  only  necessary  to  al- 
lege and  prove  the  completion  of  the  wall, 
the  actual  cost  of  the  same,  and  the  tender 
of  the  deed. 

Another  defense  urged  Is  that  the  obliga- 
tion Is  Joint,  and  that  all  the  obligors  should 
be  made  parties  defendant.  We  think  sec- 
tion 851,  p.  219,  St  Okl.  1803,  settles  this 
proposition,  as  all  the  obligors  on  this  agree- 
ment were  parties  who  received  some  benefit 
and  the  statute  above  cited  makes  all  sncb 
contracts  presumably  Joint  and  several,  and 
the  proof  shows  that  all  these  defendants 
were  owners  of,  or  parties  interested  in,  lot 
18,  on  which  the  wall  was  partly  to  b» 
erected. 

Another  defense  urged  is  that  the  parti- 
tion wall  was  more  than  half  on  lot  18,  and 
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conaeqnently  was  not  built  strictly  in  ac- 
cordance with  the  contract  But  It  Is  al- 
leged that  this  was  done  by  and  with  the 
consent  of  the  defendants,  and  some  evi- 
dence was  Introduced  to  sustalu  this  claim; 
and,  it  stems  to  us,  to  make  this  defense 
available,  the  defendants  should  have  al- 
leged and  proved  that  they  were  damaged  in 
some  way  by  this  departure  from  the  con- 
tract This  question  was  before  the  court, 
and  we  think  the  evidence  tends  to  sustain 
his  findings  In  this  particular,  and,  this  be- 
ing true,  his  rulings  will  not  be  disturbed. 
We  have  examined  the  record,  and,  failing 
to  find  any  error  of  the  tiial  court  and  be- 
lieving that  substantial  justice  has  I)een  done, 
the  decision  of  the  district  court  is  affirmed. 
All  of  the  justices  concurring. 


(38  Or.  4M) 

In  re  BOLANDER'S  ESTATE. 
(Supreme  Oonrt  of  Oregon.     Feb.  4,  1901.) 
PKOBATK     COURTS— JURISDICTION— ASSETS. 
A  county  court  exercising  the  jurisdiction 
of  a  probate  court  has  no  power  to  determine 
an  issue  of  title  between  an  administrator  and 
a  claimant  of  property  inventoried  by  the  ad- 
ministrator as  an  asset  of  bis  estate. 

Appeal  from  circuit  court,  Multnomah 
county;  John  B.  Cleland,  Judge. 

In  the  matter  of  Bolander's  estate.  Peti- 
tion by  Louis  Philip  Bolander  for  an  order 
on  Andrew  Saling,  administrator,  to  show 
cause  why  he  should  not  deliver  to  petitioner 
certain  property  inventoried  as  an  asset  of 
the  estate.  From  a  decree  in  favor  of  peti- 
tioner, the  administrator  appeals.    Reversed. 

In  September,  1884,  the  Mutual  Life  In- 
surance Company  of  New  York  issued  to 
Henry  N.  Bolander  two  paid-up  policies  of  in- 
surance on  bis  life  for  $2,040  and  $2,170, 
respectively,  payable  to  his  wife,  Anna  M. 
Bolander,  If  living  at  the  time  of  his  death, 
and.  If  not  to  such  of  the  children  of  her 
body  as  should  be  living  at  the  time  of  her 
death.  The  wife  died  July  28,  1897,  leav- 
ing eight  children  of  her  body  surviving  her, 
and  Bolander  died  August  28,  1897.  After 
the  death  of  Mrs.  Bolander,  all  the  benefi- 
dartes  under  the  policies  of  insurance,  at  the 
request  of  the  insured,  signed  an  applica- 
tion to  the  insurance  company  to  change  the 
policies  "to  favor  of  Henry  N.  Bolander,  the 
insured,  his  executors,  administrators,  or  as- 
signs, and  to  issue  policies  in  accordance,  with 
said  change."  Seven  of  them  signed  the  ap- 
plication prior  to,  and  the  other  one  18  or 
20  days  after,  the  death  of  the  Insured;  but 
it  does  not  appear  that  It  was  presented  to 
the  insurance  company,  or  that  the  desired 
change  was  in  fact  made,  or  new  policies  Is- 
sued. On  October  21,  1897,  Andrew  Saling 
was  appointed  admlnlstratoi*  of  the  estate  of 
Henry  N.  Bolander.  Among  the  personal  ef- 
fects of  the  deceased  were  the  two  life  In- 
surance policies  referred  to,  which  were  de- 
livered to  the  administrator  by  the  heirs  of 
63  P. 


Mrs.  Bolander  residing  in  Multnomah  county, 
as  a  part  of  the  assets  of  the  estate,  and 
which  the  administrator  received  and  Inven- 
toried in  good  faith.  Subsequently,  after  the 
conditions  of  the  policies  had  been  compiled 
with,  and  legal  proof  of  the  death  of  Bolan- 
der made  to  the  insurance  company,  three  of 
the  heirs  confirmed  in  writing  their  previous 
request  for  a  change  in  the  beneficiaries,  and 
directed  the  Insurance  company  to  pay  the 
money  due  under  the  policies  to  the  admin- 
istrator. On  the  29th  of  October,  1898,  Louis 
Philip  Bolander,  one  of  the  heirs,  to  whom 
all  the  otiiers  had  assigned  and  transferred 
their  Interest,  If  any,  under  such  policies,  filed 
a  petition  in  the  county  court  alleging  that 
he  Is  the  owner  of  the  policies  referred  to, 
and  the  sole  beneficiary  thereunder,  and  ask- 
ing for  an  order  upon  the  administrator  to 
show  cause  why  he  should  not  correct  his 
inventory  by  eliminating  such  policies  there- 
from, and  why  he  should  not  deliver  them 
to  the  petitioner.  Citation  having  been  is- 
sued, the  administrator  answered,  setting  up 
the  facts,  in  substance,  as  before  detailed, 
and  further  alleging  that  the  application 
and  request  to  tlie  Insurance  company  to 
change  the  beneficiaries  named  In  the  poli- 
cies was  intended  for,  and  was  in  effect,  an 
assignment  of  all  their  Interest  therein  to 
Henry  N.  Bolander,  and  that  such  policies 
and  the  proceeds  thereof  were  the  property 
of  his  estate.  The  county  court  sustained  a 
demurrer  to  the  answer,  and  decreed  that  the 
petitioner  was  the  owner  and  entitled  to  the 
possession  'of  the  policies,  and  that  the  es- 
tate bad  no  right  title,  or  interest  therein, 
and  thereupon  ordered  the  administrator  to 
correct  his  inventory  by  eliminating  the  poli- 
cies therefrom.  On  appeal  to  the  circuit 
court,  this  decree  was  affirmed,  and  the  ad- 
ministrator brings  the  cause  here  for  review. 
Milton  W.  Smith  and  John  T.  McKee,  for 
appellant    Thos.  G.  Greene,  for  respondent 

BEAN,  a  J.  (after  stating  the  facts).  Two 
main  questions  are  presented  by  this  appeal: 
(1)  Has  the  county  court,  exercising  the  juris- 
diction pertaining  to  a  court  of  probate,  the 
power  to  require  an  executor  or  administra- 
tor, against  bis  wll],  to  eliminate  from  the 
inventory  of  an  estate  property  listed  by  him, 
and  which  he  insists  belongs  to  the  decedent, 
•upon  the  petition  of  a  claimant  thereof,  be- 
fore the  title  is  determined  in  some  compe- 
tent tribunal?  (2)  If  so,  upon  the  facts  stat- 
ed, are  the  policies  In  question  the  property 
of  the  estate? 

The  first  question,  in  our  opinion,  must  be 
answered  in  the  negative.  In  Gardner  v. 
Gllllhan,  20  Or.  598,  27  Pac.  220,  it  was  held 
that  the  probate  court  has  no  jurisdiction  to 
try  a  quejstlon  of  title  to  property  as  between 
an  administrator  and  a  third  person,  but  that 
such  an  adjudication,  if  necessary,  must  Ije 
had  in  a  court  of  ordinary  jurisdiction.  This 
principle  is  decisive  of  the  case  at  bar.  How- 
ever Ingeniously  it  may  be  stated,  the  real 
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Ifiqnlry  pnesented  by  the  petition,  and  which 
the  court  was  asked  to  decide,  was  whether 
the  property  In  dispute  belonged  to  the  peti- 
tioner or  the  decedent,  and  this  question  can 
be  determined  only  In  a  court  organized  and 
constituted  for  the  purpose  of  trying  ques- 
tions of  that  character,  and  provided  with  th» 
necessary  machinery  therefor.  By  section 
1112  of  the  statute  an  executor  or  adminis- 
trator is  required  to  file  an  inventory  of  all 
the  property  of  the  deceased  that  shall  come 
to  his  possession  or  knowledge,  and  by  sec- 
tion 1100  it  Is  made  the  duty  of  the  county 
court,  or  Judge  thereof,  to  exercise  a  auiwr- 
Tlsory  control  over  him,  "to  the  end  that  he 
faithfully  and  diligently  perform  the  duties 
of  his  trust  according  to  law."  Under  these 
provisions  the  probate  court  may  order  an 
executor  or  administrator  to  file  an  Inventory, 
and  may  remove  him  for  want  thereof.  In  re 
HoUaday-B  Estate.  18  Or.  168,  22  Pac.  750; 
Marks  v.  Coats  (Or.)  62  Pac.  488.  In  the 
exercise  of  this  power  the  court  may,  per^ 
haps,  incidentally  pass  upon  the  question  of 
title  BO  far  as  to  determine  whether  the  ad- 
ministrator haa  been  unfaithful  to  his  trust 
In  not  Inventorying  property;  but  it  has  no 
power  to  strike  from  an  Inventory  property 
listed  by  him,  where,  as  In  this  case,  there 
is  a  dispute  between  him  and  another  as  to 
the  possession  thereof.  Such  a  controversy 
necessarily  involves  a  pure  question  of  title, 
which  cannot  be  tried  and  determined  by  a 
probate  court,  1  Woemer,  Adm'n,  {  151; 
Scbouler,  Ex'rs,  !  236;  In  re  Haas'  Estate, 
97  Cal.  232,  31  Pac  883;  Homer's  Appeal,  30 
Conn.  113;  In  re  King's  Estate,  15  Phila.  569. 
It  is  argued  on  behalf  of  the  petitioner  that, 
since  the  county  court  may  require  an  admin- 
istrator to  file  an  Inventory,  it  may  compel 
him  to  file  a  proper  one,  and.  If  necessary,  to 
eliminate  therefrom  property  which  does  not 
belong  to  the  estate,  and  that  such  an  order 
Is  not  an  adjudication  of  title.  But,  to  de- 
termine that  the  pr<^)erty  should  not  be  in- 
cluded in  the  Inventory,  the  court  must  of 
necessity  decide  that  it  is  not  owned  by  the 
estate,  and  its  adjudication,  therefore,  would 
dearly  be  one  of  title,  which,  as  we  have 
jeen,  is  without  the  Jurisdiction  of  such  court 
The  chief  object  of  an  inventory  and  ap- 
praisement li  to  fix  the  value  and  amount  of 
the  estate  for  the  purirase  of  an  accounting, 
and,  where  an  executor  or  administrator 
charges  himself  In  his  inventory  with  prop- 
erty as  that  of  the  decedent,  such  inventory, 
in  our  opinion.  Is  conclusive  upon  the  probate 
court,  so  far  as  the  claims  of  third  persons 
are  concerned,  at  least  nntll  the  contrary  is 
made  to  appear  by  the  Judgment  of  another 
tribunal  having  Jurisdiction  to  determine  the 
question  of  ownership.  It  Is  no  doubt  true 
that,  for  the  purpose  of  relieving  himself  from 
liability,  an  executor  or  administrator  may  be 
permitted  by  the  county  court  to  correct  his 
inventory  by  showing  that  through  a  mistake 
he  has  charged  himself  with  property  not  be- 
. longing  to  the  decedent    Where  an  admin- 


istrator, however,  tnolsta  mod  malntalna  that 
the  property  listed  by  him  W8«  that  of  hia 
decedent,  the  claimant  must  be  remitted  to 
another  forum  to  test  his  alleged  title  to  th« 
property.  Any  other  view  would  embarrass 
the  probate  courts  with  the  trials  of  titles  to 
property,  which,  under  our  system,  should  b« 
had  In  courts  of  general  Jurisdiction  and  un- 
der the  course  of  procedure  there  provided. 
It  follows  from  these  views  that  the  decree 
of  the  court  below  must  be  reversed,  and 
the  cause  remanded,  with  directions  to  dis- 
miss the  petition. 

(37  Or.  SM) 

LAW  GTJARANTEB  ft  TRUST  SOO,  limit- 
ed, OB*  LONDON.  V.  H06UB  at  aL 

(Supreme  Court  ot  Oregon.    Feb.  4,  19014 

On  rehearing.    Petition  overruled. 
For  former  <q;>inion,  see  62  Pac.  3Sa 

WOLVERTON.  O.  J.  By  a  supplemental 
petition  for  rehearing,  filed  since  the  orig- 
inal was  denied,  it  is  insisted  that  the  hold- 
ing of  the  coiul  to  the  effect  that  a  mere 
affirmative  averment  of  defendants'  want  of 
knowledge  or  information  sufficient  to  form 
a  belief  concerning  a  material  matter  al- 
leged in  the  complaint  Is  not  a  good  denial, 
and  presents  no  Issue,  is  oi^msed  to  two  for- 
mer decisions  of  this  court  namely,  Robbins 
T.  Baker,  2  Or.  52,  and  Sherman  v.  Osbom, 
8  Or.  66.  These  cases  are  not  referred  to  in 
the  opinion,  and,  to  the  end  that  we  may 
not  be  misunderstood,  we  have  deemed  it  ad- 
visable to  state  our  position  more  fully.  For 
their  answer,  the  defendants  Hogue  and 
wife  "allege  that  they  have  no  knowledge, 
nor  information  sufficient  to  form  a  belief,  as 
to  whether  the  plaintiff  is  a  citizen  or  sub- 
ject of  any  foreign  state,  or  Is  duly  or  at  all 
organized  or  existing  under  or  by  virtue  of 
any  lawor  laws  of  Great  Britain,  or  other- 
wise, or  at  all,"  and  "allege  that  they  have 
no  knowledge  nor  Information  sufficient  to 
form  a  belief  as  to  whether  the  Jarvls-Oonk- 
Iln  Mortgage  Trust  Company  is,  or  ever  was, 
a  corporation  organized  or  existing  under  or 
by  virtue  of  the  laws  of  the  state  of  Mis- 
souri, or  otherwise,  or  at  all."  These  are  the 
allegations  held  to  be  insufficient  to  put  tbe 
question  of  the  Incorporation  of  these  two 
supposed  cori>orations  at  issue.  In  Bobbloa 
V.  Baker,  supra,  the  court  states  the  question 
under  consideration  as  follows:  "The  answer 
In  this  case  does  not  declare  absolutely  that 
the  defendant  has  no  knowledge  of  the  mat- 
ter controverted,  but  denies  that  be  has  suf- 
ficient knowledge  to  make  up  an  opinion  or 
form  a  belief;"  and  It  was  held  that  the 
form  of  expression  used  In  the  answer  con- 
veyed the  same  meaning  as  though  the  lan- 
guage of  the  statute  had  been  followed.  The 
form  of  tbe  answer  was  neither  discunsed 
nor  determined.  In  Sherman  v.  Osbon.  sa- 
pra,  the  denial  was  as  follows:  "But  w  teth- 
er the  defendant    •    •    •    was  at  thr  time 
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•  •  •  a  nonresident  of  the  state  of  Ore- 
gon, plaintiff  has  no  knowledge  or  Informa- 
tion thereof  sufficient  to  form  a  belief,  and 
therefore  denies  said  allegation,"  and  the 
court  held  it  sufficient,  citing  Bobbins  v. 
Balser,  supra.  It  will  be  observed  that  this 
was  an  allegation  that  the  plaintiff  had  no 
knowledge  or  information  sufficient  to  form 
a  belief  as  to  whether,  etc.,  followed  by  the 
clause,  "and  therefore  denies"  the  same.  In 
later  cases  it  has  been  held  that  a  denial  of 
any  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  existence  of  a  particu- 
lar fact  is  good  under  the  Code.  Wilson  t. 
Allen,  11  Or.  154,  2  Pac.  &1;  Colburn  v.  Bar- 
rett. 21  Or.  27,  26  Pac.  1008.  So  that  by 
, prior  decisions  of  this  court  two  forms  of 
expression  may  be  used  in  constructing  a  de- 
nial. One  follows  the  statute  literally,  being 
a  denial  of  any  knowledge  or  information, 
etc.,  and  the  other  is  by  affirming  a  negative 
that  he  has  no  knowledge  or  information, 
etc.,  followed  by  the  expression,  "and  there- 
fore denies"  the  same.  We  are  not  aware 
that  any  other  form  of  denial  upon  Informa- 
tion or  belief  has  the  sanction  of  this  court. 
It  will  be  noted  that  in  each  of  these  forms 
there  is  a  denial,  which,  although  not  a  literal, 
is  a  substantial,  compliance  with  the  statute. 
The  statute,  which,  according  to  text  writers 
and  the  weight  of  authority,  should  bo  exact- 
ly followed,  has  prescribed  the  requisites  of 
this  species  of  denial;  and,  while  the  af- 
firmation of  the  negative,  followed  by  the  ex- 
pression "and  therefore  denies  the  same," 
has  received  the  sanction  of  some  courts,  yet 
it  must  be  tconceded  that  a  mere  affirmative, 
without  being  accompanied  by  any  form  of 
denial,  is  by  no  means  an  exact  compliance 
therewith,  and,  in  our  opinion,  is  not  permis- 
sible. Pom.  Rem.  (3d  Kd.)  g  640;  Phil.  Code 
PI.  $  364;  The  HoUaday  Case  (C.  C.)  27 
Fed.  830,  841;  Claflin  t.  Reese,  54  Iowa, 
544,  6  N.  W.  729. 


(131  Cal.  386) 

FREMAN  T.  BARNUM.     (S.  F.  1,614.) 

(Supreme  Oonrt  of  California.    Jan.  16,  1901.) 

JUDGMENT— RES  ADJUDICATA— MATTERS  LITI- 
OATED— MATTERS  NECESSARILY  INVOL.VED— 
SUBSEQUENT  ACTION— STATUTES— DISTRICT 
ATTOHNBYS-ASSISTANTS-CONSTITUTIONAL- 
ITY. 

1.  Where,  In  a  suit  by  an  assistant  district 
attorney  against  a  county  for  s.ilary  for  a  cer- 
tain month,  the  question  whether  an  order  of 
the  county  supervisors,  terminating  bis  office 
prior  to  such  month,  was  valid,  was  litigated, 
the  decision  was  conclusive  of  the  question  in 
a  subsequent  suit  by  the  attorney  for  salary 
for  other  months. 

2.  While,  in  an  action  by  an  assistant  district 
attorney  against  a  county  for  salary  for  a  cer- 
tain month,  the  question  as  to  the  constitution- 
ality of  the  statute  authorizing  bis  appoint- 
ment was  necessarily  involved,  and  must  have 
been  determined,  not  having  been  actually  liti- 
paled.  tlie  judgment  in  such  action  was  not 
conclusive  of  the  question  in  a  subsequent  suit 
by  such  attorney  for  salary  for  other  months. 


.1.  County  Government  Act  1893  (St.  1893,  p. 
.'5.">9)  §  25,  subd.  36,  declaring  that  the  county 
l)oard  of  supervisors  shall  have  authority  to 
authorize  the  district  attorney  to  appoint  an 
assistant  district  attorney,  which  omce  was 
thereby  created,  was  not  unconstitutional,  since 
the  assistant  district  attorney  was  but  a  dep- 
uty, and  by  section  61  of  the  same  act  the  dis- 
trict attorney  could  appoint  as  many  deputies 
as  he  saw  fit,  and,  if  not  a  deputy,  the  board 
had  power  to  authorize  the  district  attorney  to 
fill  the  office  when  in  their  judgment  the  public 
interest  required  it. 

Department  2.  Appeal  from  superior  court, 
Fresno  county;   J.  R.  Webb,  Judge. 

Application  by  G.  C.  Preman  against  H.  R 
Bamum,  as  auditor  of  Fresno  county,  for  a 
writ  of  mandate  to  comi)el  defendant  to  issue 
a  warrant  in  favor  of  plaintiff.  From  a  Judg- 
ment In  favor  of  defendant,  plaintiff  appeals. 
Reversed. 


L.  L.  Cory,  for  appellant 
for  respondent. 


N.  C.  Caldwell, 


TEMPLE,  J.  This  is  an  application  for  a 
writ  of  mandate  to  compel  the  defendant, 
who  is  auditor  of  Fresno  county,  to  draw  a 
warrant  in  favor  of  the  petitioner  for  cer- 
tain installments  of  salary  alleged  to  be  due 
him  as  assistant  district  attorney  of  said 
county.  In  the  county  government  act  of 
1893  (St  1893,  p.  346),  in  section  25.  it  is  pro- 
vided as  follows:  "The  boards  of  supervisors 
in  fheir  respective  counties,  have  jurisdiction 
and  power,  under  such  limitations  and  re- 
strictions as  are  prescribed  by  law:  •  •  • 
Subd.  36.  To  authorize  the  district  attorney 
to  appoint  an  assistant  district  attorney, 
which  office  is  hereby  created,"  etc.  Pur- 
suant to  this  act  the  supervisors  of  Fresno 
county,  on  the  19th  day  of  .November,  1895, 
duly  authorized  the  district  attorney  to  ap- 
point such  officer,  and  accordingly  the  ap- 
pellant was  appointed  December  2.  1895.  and 
immediately  qualified,  and  has  ever  since  con- 
tinued to  discharge  the  duties  of  the  office. 
On  the  16th  of  February.  1897,  the  board  of 
supervisors  of  the  county  of  Fresno  made  an 
order  revoking  and  rescinding  the  order  au- 
thorizing the  district  attorney  to  appoint  an 
assistant.  This  action  was  brought  to  com- 
pel the  payment  of  salary  for  the  months  of 
February,  March,  and  April,  1898.  In  de- 
fense, the  auditor  contends  that  the  statute 
giving  the  supervisors  power  to  authorize  the 
district  attorney  to  make  the  appointment  Is 
void,  and  also  that  the  rescinding  of  the  or- 
der by  the  supervisors  terminated  the  office. 
The  last  point  above  mentioned  seems  to  pos- 
sess merit  but,  unfortunately,  the  auditor  is 
in  no  condition  to  urge  that  defense.  The 
plaintiff  in  his  petition  sets  up,  as  an  estop- 
pel, a  former  judgment  between  the  same 
parties  in  a  proceeding  to  compel  defendant 
to  issue  a  warrant  for  salary  which  accrued 
in  March,  1897.  As  a  defense  in  that  case, 
the  auditor,  who  is  also  defendant  in  this, 
set  up  the  order  made  February  15,  1887,  re- 
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sdnding  and  revoking  the  said  order  made 
November  19,  1895,  in  pursuance  o{  which 
the  plaintiff  was  appointed.  It  is  averred 
that  the  issue  so  raised  was  duly  tried  and 
'determined  by  the  court,  and  Judgment  ren- 
'dered.  In  effect,  holding  that  said  attempt  to 
rescind  the  order  of  November  19,  1895,  was 
ineffectual,  and  did  not  deprive  plaintiff  of 
Ills  Tight  to  be  paid  for  his  services.  These  al- 
legations as  to  the  former  adjudication  are 
not  controverted  in  the  answer. 

The  matter,  then,  was  directly  put  in  issue 
In  the  former  action,  and  it  was  there  duly 
tried  and  solemnly  adjudged  that,  notwith- 
standing the  rescinding  order,  plaintiff  was 
entitled  to  his  salary.  The  law  upon  this  sub- 
ject is  stated  by  Justice  Field  in  Cromwell  v. 
Sac  Co.,  94  U.  S.  351,  24  L.  Ed.  195.  It  was 
held  that  a  Judgment  between  the  same  par- 
ties is  an  estoppel  in  another  suit  upon  a 
different  cause  of  action  as  to  points  or  ques- 
tions actually  litigated  and  determined.  If 
the  point  or  matter  of  fact  has,  by  them  or 
those  to  whom  they  are  privy  in  estate,  been 
•once  distinctly  put  in  issue,  and  scrfemnly 
found  against  them,  they  are  precluded  from 
contending  to  the  contrary. 

But  this  estoppel  in  actions  upon  a  differ- 
ent cause  of  action  only  extends  to  matters 
actually  litigated  and  determined,  and  not  to 
questions  involved,  and  defenses  which  might 
have  been,  but  were  not,  made.  This  applies 
to  the  question  as  to  the  constitutionality  of 
subdivision  36  of  section  25  of  the  county 
government  act  of  1893.  It  is  true  that  mat- 
ter was  necessarily  involved,  and  must  have 
"been  determined,  before  Judgment  could  have 
been  entered  in  the  former  suit  But  It  does 
not  appear  from  the  record  that  such  question 
was  raised  and  litigated.  This  being  a  differ- 
ent action  upon  a  different  cause  of  action, 
the  defendant  Is  not  estopped  from  raising  the 
■objection.  But  that  matter  is  easily  determin- 
•ed.  The  assistant  district  attorney  was  but  a 
deputy,  and,  by  section  61  of  the  same  act, 
the  district  attorney  could  appoint  as  many 
deputies  as  he  saw  fit.  The  statute  only  au- 
thorized the  l)oard  to  pay  an  additional  as- 
sistant. That  they  may  do  this  follows  from 
the  views  expressed  In  Tulare  Co.  v.  May,  118 
Cal.  303,  50  Pac.  427. 

If  the  plaintiff  was  not  a  deputy,  but  was 
filling  an  office  created  by  the  subdivision  al- 
luded to,  the  result  would  be  the  same.  The 
board  then  had  the  power  to  authorize  the 
district  attorney  to  fill  the  office  when.  In 
their  Judgment,  the  public  interest  required 
it  In  my  Judgment,  the  board  could  also 
cause  the  appointee  to  be  discharged  when,  in 
tlieir  Judgment,  his  services  were  no  longer 
required  (Ford  v.  Board,  81  Cal.  19,  22  Pac. 
278),  but  defendant  is  precluded  from  mailing 
that  defense.  The  Judgment  is  reversed,  and 
a  new  trial  ordered. 

We  concur:  McFARLAND,  J.;  HEN- 
SHAW,  J. 


(131  Cal.  S7» 

FIELD  T.  AUSTIN  et  al.    ©.  F.  2^887.) 

(Supreme  Court  of  Oalifomia.    Jan.  15,  1901.) 

BALKS— ACTION  FOR  PRICE  —  FINDINGS  —  StlF- 
FICIBNCT— DEFENSE— BVIDENCK. 

1.  In  an  action  by  a  seller  against  a  pur- 
chaser to  recover  on  purchase-money  notes, 
findings  should  be  made  on  the  issue  of  fraud 
raised  by  an  answer  setting  up  the  defense  of 
failure  of  consideration  and  fraudulent  repre- 
sentations by  the  seller  in  making  the  sale, 
and  showing  that  the  purchaser  has  t>een  dam- 
aged by  the  fraud,  though  the  answM  fails  to 
allege  a  rescission,  or  offer  to  rescind,  on  the 
part  of  the  defendant. 

2.  The  seller's  fraudulent  representations  in 
making  the  sale  may  t>e  ^ven  in  evidence  as  a, 
defense  to  his  action  against  the  purchaser  on 
purchase-money  notes,  and  will  be  an  answer 
to  the  whole  demand,  or  to  such  extent  there- 
of as  the  proof  may  justify,  where  the  pur-» 
chaser  pleads  failure  of  consideration  and  fraud 
as  a  defense. 

3.  Where  a  written  contract  recites  an  aggre- 
gate sum  as  the  consideration  for  the  transfer 
of  several  items  of  property,  the  actual  consid- 
eration for  each  item  may  be  shown  by  parol, 
and  when  that  is  done  the  transaction  will 
stand  as  though  it  was  so  recited  in  the  con- 
tract 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court  Santa  Clara  coun- 
ty;  M.  H.  Hyland,  Judge. 

Action  by  Arthur  6.  Field  against  Paul  P. 
Austin  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Reversed. 

John  E.  Richards,  John  G.  Jury,  and  J.  H. 
Campbell,  for  appellants.  H.  C.  Moore,  N. 
Bowden,  and  Jackson  Hatch,  for  respondent 

SMITH,  a  The  plainUff  recovered  Judg- 
ment In  the  court  below  for  the  sum  of  $13,- 
310,  with  interest  and  attorney's  fee,  alleged 
to  be  due  on  seven  promissory  notes  made  to 
the  plaintiff  by  the  defendants.  The  com- 
plaint Is  in  the  ordinary  form.  The  defense 
was  fraud  in  the  procurement  of  the  contract 
The  questions  Involved  relate  exclusively  to 
the  sufficiency  of  the  findings.  The  answer 
of  the  defendant  Potts— besides  denying  that 
the  notes  were  given  for  valuable  consider- 
ation, and  alleging  that  they  were  wholly 
without  consideration— "avers  (1)  that  each 
of  said  notes  was  given  for  a  part  of  the  pur- 
chase price  of  certain  shares  of  the  Western 
Granite  &  Marble  Company,  a  corporation, 

(2)  all  of  which  shares  were  then,  and  have 
ever  since  continued  to  be,  and  now  are, 
entirely  worthless  and  valueless;     •     •     • 

(3)  that  each  of  said  notes  was  procured  by 
and  through  the  false  and  fraudulent  repre- 
sentations of  the  plaintiff,  to  wit  that  said 
stock  was  of  the  value  of  $50  per  share,  or 
more,  and  that  a  dividend  of  ten  per  cent  on 
that  valuation  had  already  been  earned,  and 
would  be  paid  on  or  about  May  1,  1893,  all 
of  which  the  plaintiff  knew  to  be  false^  and 
without  any  foundation  In  fact;  that  no  divi- 
dend has  ever  been  paid  on  said  stock  since 
the  making  of  said  notes."  The  answer  of 
the  defendant  Austin  is  to  the  same  effect 
but  the  fraud  is  alleged  in  more  detail,  and 
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additional  circumstances  are  mentioned;  aa, 
e.  g.  that  the  plaintiff  controlled  the  officers 
of  the  corporation,  and  caused  them  to  make 
false  and  misleading  statements  and  reports, 
etc.  It  will  be  sufficient,  however,  to  con- 
sider only  BO  much  of  his  answer  as  corre- 
sponds to  that  of  hla  co-defendant.  The 
findings  of  the  court,  so  tar  as  material,  are 
that  the  notes  sued  upon  were  made  in  pur- 
suance of  a  written  contract  of  eyen  date, 
by  the  terms  of  which  the  plaintiff  agreed  to 
sell,  and  thereby  did  sell,  certain  office  furni- 
ture and  other  property,  specifically  describ- 
ed, used  in  the  plaintiff's  .business  "of  bro- 
kerage. Insurance,  and  real  estate,"  together 
with  the  business,  and  also  650  shares  of 
the  capital  stock  of  the  Western  Granite  & 
Marble  Company,  for  the  sum  of  $45,750,  to 
be  paid  $10,000  in  casb,  $25,000  by  the  Joint 
notes  of  defendants,  and  $10,000  by  the  sev- 
eral notes  of  each  for  $5,000;  "and  that  there 
was  not  then,  nor  had  there  been  prior  to 
that  time,  any  confidential  relation  existing 
between  them,  and  said  Field  did  not  at  any 
time  prior  to  tlie  consummation  of  said  con- 
tract or  thereafter  do  or  perform  any  act  or 
thing  tending  to  conceal  from  the  defend- 
ants the  value  or  standing  of  the  properties 
for  the  purchase. of  which  they  were  nego- 
tiating from  him,  nor  did  he  In  any  way  pre- 
vent, or  attempt  to  prevent,  any  or  either  of 
them  from  making  fair  and  full  Investiga- 
tion on  their  account  into  the  values  of  the 
several  properties  mentioned,  •  •  ♦  and 
that  In  fact  the  several  'properties  so  sold 
and  transferred  did  possess  an  actual  value, 
and  were  not  valueless";  and,  finally,— as  In 
fact  appeared  from  the  absence  of  allegations 
on  the  point  In  the  answers,— "that  there  had 
been  no  rescission  or  offer  to  rescind." 

1.  The  above  findings.  It  Is  quite  clear,  do 
not  respond  to  the  Issues  as  to  fraud  made 
t>y  the  allegations  of  the  answers,  and  the 
case  therefore  stands  without  findings  as  to 
these  issues.  Nor,  as  appears  from  the  opin- 
ion of  the  court  Inserted  In  the  bill  of  excep- 
tions, was  It  designed  to  find  on  frhem.  The 
theory  of  the  court,  aa  there  expressed.  Is 
that  the  answers,  owing  to  the  failure  to  al- 
lege a  rescission,  or  offer  to  rescind,  or  to 
allege  damages,  eo  nomine,  could  not  be  re- 
garded as  cross  complaints  to  rescind,  or  for 
damages  for  fraud  or  deceit;  and  hence  that 
•"the  only  defense  set  up  to  these  notes  is  a 
want  of  consideration,"  or,  as  elsewhere  ex- 
pressed, "a  total  failure  of  consideration." 
But  the  facts  alleged  In  the  answers  show 
that  the  defendants  were  damaged,  and  also 
the  extent  of  the  damage;  and  upon  proof 
of  those  facts  and  of  the  fraud  alleged  they 
wonid  have  been  entitled  to  recoup  against 
the  notes  either  to  the  whole  amount  of  the 
notes.  If  the  stock  was  entirely  valueless,  or 
to  such  less  extent  as  the  proofs  might  Jus- 
tify. The  law  on  this  point  Is  well  settled. 
Nor  would  the  case  be  altered  even  had  It 
been  found  that  the  stock  given  as  the  con- 
sideration of  the  notes  had  some  value.    This 


would  affect  only  the  extent  of  the  relief. 
"There  are  three  methods  by  which,  in  cases 
like  the  present  a  party  defrauded  may  ob- 
tain relief:  (1)  Cancellation  or  rescission, 
etc.  ♦  *  •  (2)  Affirmative  relief  by  an 
action  to  recover  compensation  for  the  injury 
sustained  by  the  fraud  of  the  defendant, 
where  no  cancellation  is  necessary  as  •  *  • 
the  basis  of  such  recovery.  (3)  Defensive  re- 
lief, whereby  the  fraud  is  set  up  by  way  of 
defense  to  defeat  an  action  brought  to  en- 
force an  apparent  obligation  or  liability." 
Toby  V.  Railroad  Co.,  98  CaL  498,  33  Pac. 
553.  And  in  the  last  case  "it  is  permissible 
for  the  defendant  to  recoup  to  a  partial  ex- 
tent, or  to  defeat  the  action  to  the  entire  ex- 
tent of  the  note,  for  fraud  in  the  obtentiom 
of  the  note  or  In  Its  consideration  [even] 
where  it  Is  admitted  that  the  party  who  gave 
the  note  retained  the  goods,  and  made  no 
offer  to  return  them."  Bell  v.  ShA-idan,  21 
D.  0.  374.  Or,  in  other  words,  "In  cases  like 
the  present  fraud  may  be  given  in  evidence 
as  a  defense,  and  will  be  an  answer  to  the 
whole  demand,  or  In  abatement  of  the  dam- 
ages, according  to  the  circimistances  of  the 
case.  This  Is  the  true,  as  well  as  a  salutary, 
rule,  and  well  calculated  to  do  final  and  com- 
plete Justice  between  the  parties  most  expe- 
ditiously and  least  expensively."  Beecker  v. 
Vrooman,  13  Johns.  302.  And  to  same  ef- 
fect, Groff  v.  Hansel,  33  Md.  163;  Apple- 
garth  V.  Robertson,  65  Md.  493,  4  Atl.  896; 
Withers  y.  Greene,  9  How.  230,  13  L.  Ed. 
109;  Whitney  v.  Allaire,  4  Denlo,  556. 

2.  The  findings  also  fall  to  respond  to  the 
allegations  of  the  answers  as  to  the  consid- 
eration. The  allegations  are;  (1)  That  the 
consideration  of  the  notes  was  the  stock;  (2) 
that  this  was  entirely  without  value.  On 
these  points  the  court  simply  finds  the  terms 
of  the  contract,  and  that  "the  several  prop- 
erties so  sold  and  transferred  by  the  said 
Field  did  possess  an  actual  value,  and  were 
not  valueless."  But  this  refers  not  specifi- 
cally to  the  stock,— which,  according  to  the 
allegations  of  the  answer,  constituted  exclu- 
sively the  consideration  of  the  notes,— but, 
generally,  to  all  the  property  sold,  and  would 
be  equally  true  whether  the  stock  be  or  be 
not  of  any  value.  It  Is  true  that  in  the  writ- 
ten contract  an  aggregate  sum  is  mentioned 
as  tlie  consideration  for  the  transfer  of  the 
property  generally,  and  that,  as  the  court 
says,  "no  valuation  was  thereby  placed  upon 
any  of  the  Items  comt>osing  the  considera- 
tion"; and,  consequently,  that  prima  facie 
the  contract  was  entire.  But  it  was  compe- 
tent for  the  defendant  to  show  by  parol  tes- 
timony what  the  consideration  In  fact  was; 
that  Is  to  say,  that  the  consideration  of  the 
notes  was  the  stock,  and  the  consideration 
for  the  other  property  the  $10,000  paid  in 
cash.  Code  Olv.  Proc.  §  1962,  subd.  2;  Civ. 
Code,  SS  1614,  1615;  1  Greenl.  Ev.  H  284, 
285,  304;  Hendrick  v.  Crowley,  31  Cal.  476; 
Stufflebeem  v.  Arnold,  57  CaL  11.  On  the 
proof  of  this  fact  the  transaction  would  stand 
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preclB«l7  M  thongb  It  were  ao  recited  In  tb« 
contract,  and  tbe  case  would  thus  come  un- 
der the  general  principle  of  construction  ap- 
plying to  Bucb  cases,  whtcb  Is  tbat  a  sale  "of 
different  articles  at  different  prices  Is  not  an 
entire  contract  unless  tbe  taking  of  the 
whole  Is  essential  from  tbe  character  of  tbe 
property,  or  is  made  so  by  the  agreement 
of  tbe  parties,  or  unless  the  transaction  is  of 
such  a  nature  tbat  a  failure  to  obtain  a  part 
of  the  articles  would  materially  affect  the 
objects  of  tbe  contract,  and  thus  have  in- 
fluenced the  sale,  had  such  a  failure  been 
anticipated."  Norrls  t.  Harris,  15  Cal.  258. 
Or,  as  more  tersely  expressed:  "Where  a 
number  of  articles  are  bought  at  the  same 
time,  and  a  separate  price  agreed  upon  for 
each,  although  they  are  all  included  in  one 
Instrument  of  conveyance,  yet  the  contract, 
for  sufficient  cause,  may  be  rescinded  as  to 
part  anif  may  be  enforced  as  to  the  residue. 
But  this  cannot  properly  be  said  to  be  an 
exception  to  tbe  rule  [applying  to  cases  where 
there  is  a  sale  of  several  articles  for  one 
consideration.  Civ.  Code,  {  1608],  because,  in 
effect  there  Is  a  separate  contract  for  each 
separate  article."  Miner  v.  Bradley,  22  Pick. 
458,  citing  Johnson  v.  Johnson,  S  Bos.  &  P. 
162.  Nor  does  it  make  any  difference  wheth- 
er the  facts  are  recited  In  tbe  written  con- 
tract or  proved  by  evidence  aliunde,— as  was 
held  in  tbe  latter  case,  where  tbe  aggregate 
consideration  only  was  recited,  and  proof  was 
allowed  that  part  of  It  corresponded  to  one 
of  the  properties  sold,  and  the  balance  to  tbe 
other.  See,  also,  Mayfleld  v.  Wadsley,  3 
Barn.  &  a  361;  Jackson  v.  Shawl  29  Oal. 
272;  Treadwell  v.  Davis,  31  Cal.  601.  In  tbe 
present  case  it  appeared  from  tbe  evidence 
of  both  parties  that  in  negotiating  the  sale 
the  property  other  than  the  stock  was  esti- 
mated to  be  of  tbe  value  of  $10,000,— which 
was  paid  In  cash,— and  the  stock  itself  at 
$56  a  share,  making  in  the  aggregate  tbe 
amount  of  the  notes;  and  there  was  other 
evidence  tending  to  show  tbat  tbe  considera- 
tion of  tbe  notes  consisted  wholly  and  ex- 
clusively of  tbe  stock.  The  defendants  were, 
therefore,  entitled  to  a  finding  on  this  point 
and,  in  connection  therewith,  to  a  finding  on 
their  allegation  tbat  tbe  stock  was  of  no 
value,  and  on  findings  In  their  favor  on  these 
[lolnts  would  have  been  entitled  to  rescind 
without  returning  tbe  stock  (Glfford  v.  Car- 
vlU,  29  Cal.  583;  Canal  Co.  v.  Roach,  78  Cal. 
654,  21  Pac.  304;  Gamble  v.  Tripp,  99  Cal.  226; 
33  Pac.  861;  Vineyard  Co.  v.  Tuohy,  107  CaL 
254,  40  Pac.  386);  or,  to  state  the  point  more 
simply,  would  have  been  entitled  to  Judg- 
ment on  tbe  ground  that  there  was  a  total 
failure  of  consideration  for  tbe  notes.  The 
findings  are,  therefore,  insufficient  even  on 
the  theory  adopted  by  tbe  court  tbat  tbe 
sole  issue  was  "whether  there  was  a  total 
failure  of  consideration";  for  It  was  compe- 
tent for  the  defendants  to  prove  their  alle- 
gations tbat  the  conslderatibn  of  the  notes 
was  the  atook,  and  that  this  was  of  no  value. 


and  the  court  failed  to  find  on  either  of  these 
Issues.  We  advise  that  the  Judgment  and 
Older  be  reversed. 

We  concur:    GRAY,  0.;  CHIPMAN,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  tbe  Judgment  and  or- 
der are  reversed. 


(131  Cal.  363) 
FlNDIiAT  T.  POTTS  et  al.    (a  P.  2,388.) 
(Supreme  Court  of  California.    Jnne  26,  1900.) 

PROMISSORY   NOTES— NKOOnABIUTT. 

Under  Qv.  Code,  S{  3087,  3093,  providing 
that  a  neKOtiable  instrument  la  a  written  prom- 
ise or  request  to  pay  a  certain  sum  of  money  in 
conformity  with  title  15.  c.  1,  art  1,  defining  a 
negotiable  note,  a  note  with  a  stipulation  for  aa 
attorney's  fee  in  case  of  suit  is  not  negotiable. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court  Santa  Clara  coon- 
ty;  M.  H.  Hyland,  Judge. 

Action  by  James  W.  Plndlay  against  Fred 
S.  Potta  and  another.  From  a  Judgment  for 
plaintiff,  defendanta  appeaL    Reversed. 

John  B.  Richards,  John  G.  Jury,  and  i.  EL 
Campbell,  tor  appellanta.  H.  C.  Moore,  N. 
Bowden,  and  Jackson  Hatch,  for  respondent 

SMITH,  a  This  action  was  brought  by 
plaintiff,  as  assignee  of  Field,  to  recover 
$10,000  alleged  to  be  due  on  four  promissory 
notes  executed  in  pursuance  of  the  contract 
involved  In  Field  v.  Austin  (S.  P.  2,387;  Just 
decided)  63  Pac.  682,  and  belonging  to  the 
same  aeries  as  the  notes  sued  on  in  that  case. 
The  notes  all  contain  stipulations  for  attor- 
ney's fees  In  case  of  suit  and  are,  tberefore, 
nonnegotlable.  Bank  v.  Babcock,  94  Cal.  96, 
29  Pac.  415;  Same  v.  Falkenhan,  94  Cal  141. 
29  Pac.  866;  Adams  v.  Seaman,  82  Cal.  636, 
23  Pac.  63,  7  L.  R.  A.  224;  Chase  v.  Whlt- 
more,  68  CaL  648,  9  Pac.  942;  Civ.  Code,  f| 
3087,  3003.  Otherwise  the  case  is  similar  to 
Field  V.  Austin,  and  on  the  authority  of  that 
case  tbe  Judgment  and  order  denying  a  new 
trial  should  be  reversed. 

We  concur:    GRAY,  0.;  CHIPMAN,  a 

PESt  CURIAM.  For  the  reasons  given  la 
tbe  foregoing  opinion,  the  Judgment  and  or- 
der denying  a  new  trial  are  reversed. 


(7  Uabo,  3S7) 

FIRST  NAT.  BANK  OF  POOATBSLLO  t.  O 

BUNTING  &  CO.,  BANKERS. 

(Supreme  Court  of  Idaho.    Dec.  13,  1900.) 

APPBAL— MOTION  TO  DISMISS— RECEIYER-^AP- 

PLiICATION  TO  SELL  PROPERTY— JU- 

RlSDICmON  OF  JUDGE. 

1.  Under  the  provisions  of  subdivision  1,  { 
4807,  Rev.  St.,  and  section  9,  art  6.  Const,  an 
appeal  may  be  taken  from  an  order  or  Judg- 
ment confirming  a  receiver's  sale. 

2.  Under  the  statutes  of  this  state  the  judge 
at  chambers  may  grant  the  application  of  a 
receiver  to  sell  property. 
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3.  Held,  under  the  eyidence  in  this  case,  that 
the  jndsment  confirming  the  receiver'a  sale 
must  be  affirmed. 

Quarles,  J.,  dissenting. 

(Syllabus  by  the  Court.)  ^ 

Appeal  from  district  court,  Bingham  coun- 
ty; J.  C.  Rich,  Judge. 

In  the  matter  of  the  Insolvency  of  O.  Bunt- 
ing &  Co.,  Banliers.  From  a  conflrmation  of 
the  sale  of  certain  assets  of  the  insolvent, 
the  First  National  Bank  of  Pocatello  appeals. 
Affirmed. 

Thomas  F.  Terrell  and  Hawley  &  Puckett, 
for  appellant.  Dietrich,  Chalmers  &  Stevens 
and  £>.  W.  Standrod,  for  respondent 

STJULIVAN,  J.  This  is  an  appeal  from  an 
order  or  Judgment  of  the  district  court  con- 
firming a  receirer's  sale  of  55  shares  of  the 
capital  stocli  of  the  First  National  Bank  of 
Pocatello,  Idaho.  The  following  among  oth- 
er facts  appear  from  the  record:  The  re- 
spondent C.  E.  Thum  is  the  duly  appointed, 
qualified,  and  acting  receiver  of  C.  Bunting 
&  Co.,  Bankers,  and  has  been  such  receiver 
for  more  than  three  years  last  past.  That 
said  Bunting  &  Co.  Is  insolvent  and  imable 
to  pay  its  liabilities.  That  65  shares  of  the 
imr  value  of  $100  each,  of  the  capital  stock 
of  the  said  First  National  Bank  of  Pocatello 
came  Into  the  hands  of  said  receiver  as  a 
part  of  the  assets  of  said  Bunting  &  Co., 
Bankers.  That  said  Bunting  &  Oo.  at  the 
time  of  its  failure  was  the  owner  of  150  oth- 
er shares  of  the  capital  stock  of  said  First 
National  Bank  of  Pocatello,  ^nd  had,  prior  to 
said  failure  and  to  the  appointment  of  said 
Thum  as  receiver,  pledged  said  150  shares 
to  the  Omaha  National  Bank,  of  Omaha, 
Neb.,  as  security  for  the  payment  of  a  debt 
of  about  $35,000  owing  by  said  Bunting  & 
Co.  to  said  Omaha  bank.  And  said  last- 
mentioned  bank  held  said  150  shares  as  such 
security  until  February  17,  1900,  and  all  of 
said  shares  were  of  the  par  value  of  $100 
each.  On  the,  12th  day  of  February,  1900, 
said  receiver  made  an  application  to  the  dis- 
trict Judge  for  an  order  to  sell  said  55  shares 
of  stock  either  at  public-  or  private  sale,  pro- 
vided he  could  obtain  therefor  not  less  than 
$125  per  share.  The  Judge,  upon  reading  and 
filing  said  application,  made  the  following 
order,  to  wit:  "It  is  ordered  that  the  peti- 
tioner, C.  E.  Thum,  as  such  receiver,  be,  and 
he  is  hereby,  authorized,  empowered,  and 
directed  to  ofter  said  stock  for  sale,  at  pub- 
lic or  private  sale,  to  the  highest  and  best 
bidder  for  cash,  at  such  time  and  place  and 
In  such  manner  as  he  may  deem  most  ad- 
vantageous, and  that  he  sell  the  same  upon 
receiving  therefor  the  sum  of  $125  per  share 
or  upward  In  cash.  Such  sale  to  be  report- 
ed to  the  Judge  of  said  court  for  confirma- 
tion. Dated  February  13,  1900."  Under  said 
order  the  receiver  caused  to  be  posted  in 
three  public  places  in  Blackfoot,  Bingham 
county,  three  notices  of  the  sale  of  said  55 
shares  of  stock  at  public  auction  at  the  front 


door  of  the  court  house  In  the  town  of  Black- 
foot, said  county,  on  the  17th  day  of  Febru- 
ary, 1900,  at  the  hour  of  2  o'clock  p.  m.,  sub- 
ject to  the  confirmation  of  said  court.  At 
said  time  and  place  said  receiver  offered  for 
sale  each  certificate  of  said  stock  separately, 
and  received  no  bid  therefor,  and  thereui>on 
offered  said  55  shares,  or  the  whole  amount 
thereof.  In  one  parcel;  and  the  highest  and 
best  bid  which  he  received  therefor  was  that 
of  D.  W.  Standrod  &  Co.,  of  $6,875,  that  be- 
ing $125  per  share.  He  thereupon  sold  the 
same  to  said  Standrod  &  Co.,  subject  to  the 
confirmation  of  said  sale  by  the  court 
Thereupon  the  receiver  made  a  report  of  said 
sale  to  the  court  and  notice  was  given  of 
the  time  and  place  of  hearing  said  return, 
which  was  at  the  court  house  in  the  town  of 
St  Anthony,  Fremont  county,  Idaho,  on  the 
1st  day  of  March,  1900,  at  2  o'clock  p.  m.  of 
said  day.  It  was  thereafter  stipulated  by 
Thomas  F.  Terrell,  Esq.,  attorney  for  plain- 
tiff, and  the  attorney  for  the  receiver,  that 
said  hearing  should  be  had  at  the  court  room 
in  Blackfoot  on  the  12th  day  of  March,  1900, 
at  the  hour  of  10  o'clock  a.  m.  On  the  3d 
day  of  March,  1900,  the  appellant  the  First 
National  Bank  of  Pocatello,  by  its  cashier, 
William  A.  Anthes,  filed  a  demurrer  to  said 
report  of  sale  made  by  the  receiver,  which  Is 
as  follows:  "Comes  now  the  plaintiff,  being 
a  creditor  of  said  defendant  corporation,  and, 
desiring  to  see  the  stock  mentioned  In  the  or- 
der of  the  Judge  of  said  district  court  made 
and  dated  on  the  13th  day  of  February,  1900, 
in  the  above-entitled  cause,  bring  the  best 
obtainable  price,  objects  to  the  conflrmation 
and  approval  of  said  sale  of  stock  made  on 
the  17th  day  of  February,  1900,  for  the  rea- 
son and  upon  the  grounds  following,  to  wit: 
(1)  That  the  Judge  of  said  district  court,  at 
chambers,  bad  no  power  to  make  or  issue  an 
order  for  the  sale  of  said  stock,  or  to  make 
the  order  so  made  on  the  13th  day  of  Febru- 
ary, 1900.  (2)  That  the  order  of  sale  so  made 
on  said  day  is  InsuiBclent  In  form  and  sub- 
stance to  authorize  such  sale,  or  upon  which 
title  In  a  purchaser  can  be  predicated.  (3) 
That  the  Judge  of  said  court,  at  chambers, 
has  no  power  to  make  or  enter 'an  order  or 
Judgment  of  confirmation  of  such  sale,  and 
Is  without  Jurisdiction  so  to  do,  no  such  pow- 
er being  conferred  by  law.  (4)  That  no  suffi- 
cient notice  of  the  time  and  place  for  the 
sale  of  such  stock  was  given  before  the  sale 
thereof,  nor  was  notice  thereof  given  for  a 
sufficient  time  before  such  sale.  (5)  That  no 
sufficient  notice  of  the  time  and  place  for 
the  hearing  of  the  conflrmation  of  such  sale 
has  been  given,  as  will  appear  from  the  no- 
tice served,  and  evidence  of  service  thereon." 
On  March  12,  1900,  the  appellant  filed  its 
written  objections  to  the  conflrmation  of  said 
sale,  the  main  points  of  which  are  set  forth 
in  the  above-quoted  demurrer,  and  further 
alleged  that  said  receiver  had  promised  s«ld 
W.  A.  Anthes  that  he  would  notify  him  of 
the  time  and  place  of  the  sale  of  said  stock. 
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and  that  he  failed  to  do  so.  It  Is  also  al- 
leged that  said  stock  is  worth  more  than 
$125  per  share,  and  that  it  would  sell  at  an 
advance  ot  from  $345  to  $1,000  more  than  the 
gross  sum  realized  at  said  sale.  It  Is  also  al- 
leged that  In  order  to  show  the  good  faith 
of  said  opposition  the  appellant  bad  obtained 
a  bid  of  $7,220  from  one  Silas  F.  King  for 
said  55  shares,  which  bid  was  accompanied 
with  a  certificate  of  deposit  payable  to  the 
said  attorney  of  appellant,  which  certificate 
was  to  be  Indorsed  by  said  attorney  to  a  cus- 
todian to  be  named  by  the  court.  On  the 
day  set  for  the  hearing  of  the  said  report  of 
sale,  Thomaa  F.  Terrell,  Esq.,  appeared  for 
the  appellant,  and  Messrs.  Dietrich,  Chalmers 
&  Stevens  for  the  receiver.  Said  matter  was 
heard  in  oiien  court,  and  C.  E.  Thnm,  receiv- 
er, W.  A.  Anthes,  George  F.  Gagon,  and  D. 
W.  Standrod  were  sworn,  examined,  and 
cross-examined  as  witnesses  In  said  matter, 
and  documentary  evidence  introduced,  and 
the  cause  submitted  to  the  court  without 
argument.  Thereafter,  on  the  21st  day  of 
March,  1900,  the  court  filed  its  findings  of 
fact  and  conclusions  of  law,  and  Judgment 
was  entered  confirming  said  sale. 

By  the  1st  finding  of  fact  the  court  finds 
that  all  of  the  statements  and  averments  In 
the  receiver's  report  of  sale  and  petition  for 
confirmation  are  true,  and  that  all  of  the 
material  averments  and  allegations  of  plain- 
tiff's objections  and  opposition  are  untrue. 
The  2d,  3d,  4th,  5th,  6th,  7th,  8th,  9th,  10th, 
and  11th  findings  of  fact  made  by  the  court 
are  as  follows:  "(2)  That  on  the  15th  day 
of  February,  1897,  the  defendant,  C.  Bunting 
&  Co.,  Bankers,  a  corporation,  being  then  and 
there  insolvent  and  unable  to  meet  its  obli- 
gations as  they  matured,  C.  E.  Thum  was 
duly  appointed  receiver  thereof,  in  the  above- 
entitled  court  and  cause,  and  thereupon, 
forthwith,  duly  qualified  and  entered  upon 
the  discharge  of  his  duties  as  such  receiver; 
that,  among  other  things,  there  were  then 
and  there,  of  the  assets  of  said  C.  Bunting 
&  Co.,  Bankers,  a  corporation  (hereinafter 
designated  as  the  defendant  bank),  fifty-five 
(5!))  shares  of  the  capital  stock  of  the  First 
National  Bank  of  Pocatello,  Idaho,  a  corpo- 
ration (hereinafter  designated  as  the  plain- 
tiff bank),  said  shares  being  represented  and 
evidenced  by  certificates  thereof  numbered 
52,  54,  59,  60,  61,  and  62,  which  said  shares 
and  certificates  then  and  there  came  into  the 
custody  of  said  O.  E.  Thum,  as  such  receiver, 
who,  as  a  part  of  the  duties  of  his  said  office, 
then  and  there  took  the  possession,  custody, 
and  control  tnereof,  and  thereafter  retained 
the  game  at  all  times;  that  on  the  said  15th 
day  of  February,  1897,  at  Blackfoot,  Idaho, 
said  defendant  bank  was  also  the  owner  of 
loO  other  shares  of  the  capital  stock  of  said 
plaintiff  bank,  which  said  last-meutioncO 
shares  were  then  pledged  to  the  Omaha  Na- 
tional Bank,  at  Omaha,  Nebraska,  as  collat- 
eral security  for  the  payment  of  debt  of  some 
$35,080,  owing  by  said  defendant  bank  to  said 


Omaha  National  Bank,  and  waa  held  by  said 
pledgee  as  such  security  until  the  month  of 
P'ebruary,  1900,  all  of  which  shares  were  and 
are  of  the  par  value  of  $100.  (3)  That  at  all 
times  subsequent  to  the  said  15th  day  of  Fel>- 
ruary,  1897,  until  the  sale  hereinafter  found, 
said  Thum,  as  such  receiver,  made  diligent 
effort  to  find  a  purchaser  or  purchasers  and 
to  obtain  an  offer  or  offers  for  the  above-de- 
scribed 55  shares  and  150  shares  of  stock, 
but  notwithstanding  such  diligent  search,  ef- 
fort, and  inquiry,  said  receiver  was  never  at 
any  time  during  said  three  years'  time  able 
to  obtain  a  bid  or  offer  of  any  kind  for  said 
stock,  and  did  not  In  fact  receive  any  bid  or 
offer  whatever  for  said  shares  of  stock  until 
about  the  10th  day  of  February,  1900,  when 
by  his  personal  effort  and  negotiations  he  had 
caused  the  said  one  hundred  and  fifty  shares 
of  stock  to  be  offered  for  sale  at  pledgee's 
sale  by  the  holder  thereof  at  not  less  than 
$125  per  share;  that  by  reason  and  on  ac- 
count of  said  negotiations  on  the  part  of  said 
receiver,  and  not  otherwise,  be,  the  said  re- 
ceiver, obtained  an  offer  for  said  55  shares 
of  stock,  of  $125  per  share,  provided  and  on 
condition  only  that  the  same  should  be  of- 
fered for  sale  and  sold  at  the  same  time  and 
place  with  the  150  shares  pledged  and  offered 
for  sale  at  pledgee's  sale  as  aforesaid,  so  that 
said  205  shares  might  be  procured  as  one 
single  investment,  which  said  offer  was  made 
by  D.  W.  Standrod  &  Co.,  Bankers,  of  Black- 
foot,  Idaho,  and  no  other  offer  whatever  was 
up  to  that  time  made  by  or  received  from 
any  other  person  or  corporation  for  said 
fifty-five  shares  of  stock;  that,  had  It  not 
been  for  the  personal  efforts  and  negotia- 
tions aforesaid  on  the  part  of  said  receiver 
in  pooling  said  stock,  he  would  have  received 
no  bid  or  offer  whatever  for  said  fifty-five 
shares  of  stock,  for  the  reason  that  three 
years'  experience  showed  that  no  person  de- 
sired to  invest  in  so  small  a  block  of  said 
stock.  (4)  That  on  the  12th  day  of  Febru- 
ary, 1900,  at  Blackfoot,  Idaho,  the  said  150 
shares  were  advertised  for  sale  at  pledgee's 
sale  to  be  had  at  Blackfoot,  Idaho,  afore- 
said, on  the  17th  day  of  February,  1900,  at 
two  o'clock  p.  m.  of  that  day,  and  said  re- 
ceiver, having  received  the  offer  mentioned 
In  finding  3  above,  forthwith  applied  to  the 
Judge  of  said  court  for  authority  to  offer 
said  55  shares  for  sale  at  the  same  time  and 
place  with  said  pledged  stock,  and  to  sell 
the  same  at  not  less  than  $125  per  share; 
that  on  the  13th  day  of  February,  1000,  by 
the  Judge  of  said  court  said  i>etition  was 
granted  and  allowed,  and  an  order  duly 
made  and  entered  herein,  upon  said  petition, 
authorizing,  empowering,  and  directing  said 
receiver  to  offer  said  fifty-five  shares  of  stock 
for  sale,  at  public  or  private  sale,  to  the 
highest  bidder  for  cash,  at  such  time  and 
place  and  In  such  manner  as  he  might  deem 
most  advantageous,  and  to  sell  the  same 
upon  receiving  tlicrefor  the  sum  of  $125  per 
share,  or  upward,  in  cash,  such  sale  to  be 
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reported  to  the  judge  ot  said  court  for  final 
action;,  that  immediately  upon  the  receipt 
«f  such  order,  on  February  13,  1900,  said 
receiver  advertised  said  fifty-five  shares  of 
stock  for  sale  on  the  17th  day  of  February, 
1000,  at  two  o'clock  p.  m.  of  that  day,  at  the 
front  door  of  the  court  boose  In  Blackfoot, 
Idaho,  by  posting  notices  thereof  In  three  -of 
the  most  pubUc  places  in  and  about  Black- 
foot  aforesaid.  (5)  That  pursuant  to  said 
order  and  notices,  and  at  the  time  and  place 
therein  specified,  viz.  the  17th  day  of  Feb- 
ruary, 1800,  at  two  o'clock  p.  m.  of  that  day, 
at  the  front  door  of  the  court  house  in  Black- 
foot,  Bingham  county,  Idaho,  said  receiver 
offered  for  sale  to  the  highest  and  best  bid- 
der for  cash  the  said  fifty-five  shares  of 
stock,  at  public  auction;  that  a  number  of 
persons  were  there  preeent,  and  several  bids 
were  then  and  there  made  for  said  shares 
of  stock,  the  highest  and  best  bid  made  or 
received  being  the  sum  of  $6,875  by  D.  W. 
Standrod  &  Co.,  Bankers.  (6)  That  pui^uant 
to  said  order  of  sale,  and  on  the  23d  day  of 
February,  1900,  said  receiver  duly  reported 
said  sale  to  the  judge  of  said  court,  alleging 
that  the  sum  bid  as  aforesaid  was  a  fair  and  ' 
adequate  price  for  said  stock,  and  commen- 
surate with  the  value  thereof,  and  recom- 
mending that  said  bid  be  accepted,  such  sale 
confirmed,  and  said  stock  transferred  In  duo 
form  to  the  purchaser;  that  the  plaintiff,  by 
its  counsel,  then  and  there  made  and  present- 
ed Its  objections  and  opposition  in  writing 
to  the  confirmation  of  said  sale  and  the  ap- 
proval of  said  report  thereof,  whereupon  such 
proceedings  were  had  that  a  hearing  upon 
the  Issbes  so  raised  was  set  for  Monday,  the 
12tb  day  of  March,  1900,  the  same  being  a 
day  of  the  regular  spring  term  of  said  court, 
at  Blackfoot,  Bingham  county,  Idaho,  and 
the  same  was  then  and  there  heard  by  and 
before  the  court  as  aforesaid.  (7)  That  at 
said  sale  each  of  said  certificates  was  first 
offered  separately,  and,  no  bid  being  receiv- 
ed therefor,  all  said  certificates  were  offered 
In  one  parcel,  and  the  aforesaid  bid  received 
therefor;  that  the  same  was  and  is  a  fair 
and  adequate  price  for  said  stock,  and  said 
sum  of  $6,875  was  and  Is  commensurate 
with  the  value  of  said  stock,  and  that  said 
stock  could  not  be  sold  for  a  higher  or  better 
sum  or  price  than  that  received  at  said  sale; 
that  said  sale  was  regularly  made  and  fairly 
conducted;  that  s".fficient  notice  of  the  time 
and  place  of  said  sale  was  theretofore  given 
for  a  Eufflcient  time  before  said  sale;  that 
ample  notice  of  the  time  and  place  for  the 
hearing  of  said  report  of  sale,  for  confirma- 
tion thereof,  was  duly  given  to  all  parties 
interested,  and  a  full  and  complete  bearing 
was  in  fact  had  upon  all  the  Issues  involved, 
all  interested  parties  being  present  and  par- 
ticipating therein.  (8)  That  said  receiver 
did  not  at  any  time  promise  or  undertake  to 
specially  notify  plaintiff  or  its  cashier,  Mr. 
Wm.  A.  Anthes,  or  any  other  person,  of  any 
proposed  sale  of  said  stock,  but  only  to  no- 


tify the  public  generally,  and  in  accordance 
with  the  order  of  the  court  or  the  judge 
thereof,  and  that  It  was  and  Is  not  compe- 
tent for  plaintiff  to  become  a  purchaser  of 
said  stock;  that  said  receiver  gave  to  plain- 
tiff and  said  Anthes  the  same  notice  of  said 
sale  which  was  given  to  any  other  person 
and  the  general  public,  and  the  allegation 
that  he  gave  only  such  notice  as  would  not 
secure  bids  or  bidders  against  D.  W.  Stand- 
rod  &  Co.,  and  failed  In  that  respect  to  per- 
form his  duties  as  such  receiver,  or  to  fairly 
make  and  conduct  said  sale,  is  not  true; 
that  the  allegation  that  said  stock  then  was 
and  now  is  worth  more  than  $125  per  share 
Is  not  true.  (9)  That  in  connection  with 
such  opposition  tiie  plaintiff  caused  a  bid  of 
$7,220,  being  an  advance  of  $345  over  the 
highest  bid  at  said  sale,  to  be  made  and  ten- 
dered in  the  name  of  Silas  F.  King,  and  said 
bid  was  accompanied  with  a  sufficient  tender 
of  $7,220  in  open  court,  and  to  the  court  or 
any  one  it  might  name,  to  be  held  as  an 
offer  or  bid  for  said  fifty-five  shares  of  stock 
In  the  event  of  a  resale  thereof,  but  said  bid 
or  offer  was  not  made  in  good  faith,  but  on 
behalf  of  one  J.  A.  Murray,  for  the  .purpose 
of  gaining  some  advantage,  the  exact  nature 
of  which  does  not  appear;  that,  so  far  as 
appears  from  the  evidence  herein,  the  said 
Silas  F.  King  is  a  fictitious  person  or  name. 
(10)  That  at  said  bearing  in  open  court  the 
said  D.  W.  Standrod  &  Co.,  Bankers,  made 
the  following  offer,  viz.:  That  if  plaintiff 
or  said  bidder  would  keep  good  the  said  bid 
of  $7,220,  and  pay  the  same  to  said  receiver, 
tor  said  fifty-five  shares,  and  also  repay  to 
them,  said  D.  W.  Standrod  Sc  Co.,  Bankers, 
the  amount  which  they  had  paid  for  said 
150  shares  at  pledgee's  sale  as  aforesaid, 
with  Interest  thereon  at  seven  per  cent  per 
annum  from  the  17th  day  of  February,  1900, 
they  would  then  and  there  relinquish  their 
claim  to  said  fifty-five  shares,  and  would 
transfer  and  turn  over  to  the  person  making 
such  payment  the  said  150  shares.  But  said 
offer  was  then  and  there  refused  and  re- 
jected. (11)  That  at  the  time  of  said  sale, 
there  was  due  upon  said  pledge  of  150  shares, 
from  the  defendant  herein,  about  $22,886, 
evidenced  by  two  certain  promissory  notes 
of  said  defendant;  that  said  150  shares  were 
sold  and  purchased  at  such  pledgee's  sale  by 

D.  W.  Standrod  &  0%,  Bankers,  for  the  sum 
of  $18,750,  and  thereupon,  by  reason  of  the 
negotiations  aforesaid  on  the  part  of  said  C. 

E.  Thum,  receiver,  the  said  notes  were  fully 
satisfied,  discharged,  and  surrendered  to  said 
receiver,  and  said  transaction  resulted  in  a 
saving  of  upwards  of  $4,000  to  the  estate  of 
the  Insolvent  bank;  that  said  offer  and  bid 
of  D.  W.  Standrod  &  Co.  was  conditioned 
upon  the  right  and  opportunity  to  purchase 
the  whole  of  said  205  shares  of  stock,  and, 
were  said  fifty-five  shares  of  stock  sold  to 
said  King  or  Murray,  the  court  finds  that  It 
was  and  Is  wholly  impracticable  that  said 
150  shares  of  stock  would  have  sold  or  would 
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now  sell  for  any  amount  to  exceed  $110  per 
sbare;  tbat  ]t  is  for  the  best  Interest  of  all 
parties  concerned  that  the  said  bid  of  D.  W. 
Standrod  &  Co.,  Bankers,  of  $6,875,  be  ac- 
cepted, and  the  sale  thereon  to  them  con- 
firmed by  the  court,  and  the  said  stock 
transferred  accordingly." 

Conclusions  of  law  were  drawn  from  said 
findings  of  fact,  and  Judgment  was  entered 
against  said  appellant  and  in  favor  of  the 
receiver,  confirming  said  sale.  The  appeal  Is 
from  said  Judgment.  Counsel  for  respondent 
moved  to  dismiss  this-  appeal  on  the  ground 
that  no  appeal  lies  from  an  order  or  Judg- 
ment of  a  court  confirming  a  sale  made  by  a 
receiver;  that  what  is  denominated  in  the 
transcript  as  a  Judgment  is  In  legal  effect 
only  an  order,  and  appeals  from  orders  are 
not  In  harmony  with  the  policy  of  the  law  of 
receivership;  and  that  If  a  lower  court  ex- 
ceeded its  jurisdiction  the  remedy  is  by  writ 
of  review.  The  judgment  or  order  appealed 
from  made  a  final  disposition  of  more  than 
$6,000  worth  of  the  assets  of  the  Insolvent 
bank  of  Bunting  &  Co.,  and,  we  think,  comes 
clearly  within  the  provisions  of  section  9 
of  arUde  5  of  the  constitution  of  this  state, 
which  provides  that  "the  supreme  court  shall 
have  Jurisdiction  to  review  upon  appeal  any 
decision  of  the  district  courts  or  the  Judges 
thereof."  The  decision  complained  of,  we 
think.  Is  such  an  effectual  and  final  disposi- 
tion of  a  large  amount  of  the  assets  of  said 
Insolvent  estate,  as  to  come  clearly  within 
the  provisions  of  said  section  of  the  consti- 
tution, and  that  an  appeal  is  the  proper  pro- 
ceeding whereby  to  review  said  Judgment  of 
confirmation.  Subdivision  1  of  section  4807, 
Rev.  St.,  among  other  things,  provides  that 
an  appeal  may  be  taken  to  the  supreme  court 
from  a  final  judgment  in  a  special  proceed- 
ing. The  statute  in  regard  to  the  appoint- 
meat  of  receivers  and  the  care  of  insolvent 
estates  is  placed  under  the  chapter  concern- 
ing provisional  remedies,  and  an  order  or 
Judgment  made  in  regard  to  an  Insolvent  es- 
tate which  concludes  the  rights  of  the  par- 
ties is  appealable,  under  the  provisions  of 
said  section  4807,  Rev.  St.  See  section  198, 
High,  Rec. 

Ten  errors  are  specified  and  relied  upon 
for  a  reversal  of  this  case.  The  first  three 
go  to  the  jurisdiction  of  the  Judge  In  making 
the  order  for  the  sale  of  said  stock  at  cham- 
bers, overruling  appellant's  demurrer  to  the 
report  of  the  receiver,  and  In  malting  findings 
of  fact,  conchisions  of  law,  and  entering 
judgment  therein.  The  record  shows  that 
the  order  for  the  sale  of  said  55  shares  of 
stock  was  made  by  the  judge  at  chambers, 
and  counsel  for  appellant  contends  that  the 
judge  has  no  such  power  conferred  on  him 
by  the  statute.  Upon  a  most  careful  exam- 
ination of  our  statutes  in  regard  to  receivers, 
we  are  of  the  opinion  that  a  Judge  at  cham- 
bers has  the  power  to  order  the  sale  of  prop- 
erty in  the  hands  of  Its  receiver,  with  Instruc- 
tions to  the  receiver  to  report  the  sale  to  the 


court  for  confirmation.  The  record  shows 
that  the  receiver  reported  the  sale  ^  to  the 
court,  with  bis  doings  in  said  matter,  and 
the  court,  after  bearing  much  evidence,  con- 
firmed said  sale.  If  it  was  error  for  the' 
judge  at  chambers  to  order  said  sale,  which 
we  think  it  was  not,  the  judgment  of  the 
court  confirming  the  same  cured  said  mat- 
ter, as  the  ordering  of  a  sale  is  only  prelim- 
inary and  incidental  to  the  confirmation  of 
such  sale. 

The  other  errors  assigned  refer  to  the  ad- 
mission and  rejection  of  certain  evidence,  the 
sufficiency  of  the  evidence  to  Justify  the  con- 
firmation of  said  sale,  and  the  jurisdiction  to 
render  the  Judgment  appealed  from.  We 
have  carefully  examined  the  action  of  the 
court  in  Its  rulings  on  the  admission  and  re- 
jection, of  certain  evidence,  and  find  no  prej- 
udicial error  therein,  and  also  find  tbat  the 
evidence  Is  sufficient  to  justify  the  Judgment 
confirming  the  sale  of  said  shares  of  stock. 
The  evidence  shows  that  the  receiver  acted  In 
the  utmost  good  faith  in  the  sale  of  said 
stock,  and  for  the  best  interest  of  the  in- 
solvent estate  of  C.  Bunting  &  Co.  and  its 
'  creditors.  It  also  shows  tbat  the  Omaha 
National  Bank  held  150  shares  of  the  capital 
stock  of  said  First  National  Bank  of  Poca- 
tello,  which  had  been  pledged  to  it,  prior  to 
the  failure  of  C.  Bunting  &  Co.,  to  secure  the 
payment  of  about  $35,000  owing  by  Bunting 
&  Co.  to  said  Omaha  Bank;  that  said  in- 
debtedness had  been  reduced  to  $22,800  at 
the  time  of  the  sale  of  said  55  shares  of 
stock.  It  further  appears  that  one  A.  T. 
Ryan  controlled  60  shares  of  the  capital  stock 
of  said  Pocatello  Bank,  that,  with  'the  K* 
shares  in  the  hands  of  the  receiver  and  the 
150  shares  pledged  to  the  Omaha  Bank,  con- 
stituted a  majority  of  the  capital  stock  of 
said  Pocatello  Bank,  or  265  shares  oat  of  a 
total  of  500  shares.  The  receiver  testified 
that  ever  since  his  appointment  he  had  been 
trying  to  sell  said  205  shares  In  one  block; 
that  said  266  shares  would  sell  for  a  better 
price  as  a  whole  than  If  sold  In  separate  lots, 
for  the  reason  it  would  give  to  the  purchaser 
the  control  of  the  bank.  It  is  further  shown 
that  a  sufficient  number  of  shares  to  control 
a  corporation  would,  as  a  rule,  be  of  greater 
value  than  a  minority  of  such  stock.  The 
receiver  testified:  That  Immediately  preced- 
ing bis  application  to  sell  said  55  shares  of 
stock  the  Omaha  Bank  had  assigned  said  150 
shares  held  by  it  as  collateral,  but  said  shares 
were  still  held  as  collateral.  The  Omaha 
Bank  and  Mr.  Ryan  had  agreed  to  keep  their 
stock  until  such  time  as  it  could  be  sold  with 
the  said  55  shares  In  one  block.  That  he 
(the  receiver)  had  not  been  able  to  sell  the 
same  while  so  grouped,  for  the  reason  that 
the  Omaha  Bank  would  not  allow  the  150 
shares  held  by  it  to  be  sold  unless  sufficient 
could  be  realized  therefor  to  pay  its  full  claim 
against  the  insolvent  bank.  That  just  before 
making  application  for  said  order  to  sell  said 
55  shares  of  stock  he  was  offered  $125  per 
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share  for  the  same,  provided  said  150  shares 
-n-ould  be  sold  at  the  same  time  for  $125  per 
share.  That  he  had  never  received  any  oth- 
er bid  at  any  price  for  said  56  shares.  The 
testimony  of  the  receiver  also  shows  that  he 
has  made  constant  and  diligent  effort  to  sell 
Raid  stock  since  his  appointment  as  receiver. 
After  receiving  said  bid  he  wrote  to  the  pres- 
ident of  the  Omaha  Bank,  informing  him  of 
said  offer,  and  the  stock  and  notes  for  which 
payment  the  stock  was  held  as  collateral 
were  duly  assigned  to  Mr.  Ryan,  and  arrange- 
ments made  with  said  Ryan  to  have  said 
stock  sold.  Thereupon  the  receiver  procured 
the  order  of  the  judge  for  the  sale  of  said  55 
shares  of  stock,  and  advertised  the  same  for 
sale  at  the  time  and  place  that  the  ISO  shares 
were  to  be  sold.  That  said  205  shares  were 
at  said  time  and  place  sold  to  D.  W.  Stand- 
rod  &  Co.,  and  the  promissory  notes  of  C. 
Bunting  &  Co.,  which  said  150  shares  were 
pledged  to  pay,  were  delivered  up  to  the.  re- 
ceiver, and  are  in  his  possession.  At  the  time 
of  said  sale  there  was  due  on  said  notes 
about  $22,800,  which  would  leave  about  $4,- 
000  due  on  said  notes  over  and  above  what 
eald  ISO  shares  of  stock  brought  at  $125  per 
share.  That  $4,000  has  been  canceled  by  a 
surrender  of  said  notes  to  the  receiver.  The 
record  shows  that  D.  W.  Standrod  &  Co.'s 
offer  of  $1%  per  share  for  said  55  shares 
of  stock  was  upon  the  condition  that  they 
get  the  150  shares  above  referred  to  on  the 
same  terms,  and  by  the  sale  of  the  last-men- 
tioned stock  a  debt  amounting  to  $4,000  more 
than  $125  per  share  against  said  estate  was 
paid  or  canceled.  The  court  had  a  right  to 
and  did  take  into  consideration  this  whole 
transaction,  and  under  the  facts  It  would  be 
most  unjust  to  rescind  the  sale  of  the  55 
shares  of  stock,  and  thus  compel  Standrod  & 
Co.  to  retain  the  150  shares,  when  their  deal- 
ings with  the  receiver  show  that  they  would 
not  have  made  any  bid  for  the  55  shares 
had  It  not  been  agreed  and  understood  that 
the  150  shares  should  be  sold  to  them  at  the 
same  time  for  the  same  price.  The  receiver 
by  the  sale  of  said  150  shares  realized  $4,000 
more  than  $125  per  share  therefor  to  said 
Insolvent  estate,  and  the  appellant,  by  bis 
offer  of  $7,220  for  said  55  shares  of  stock, 
offers  the  small  sum  of  $345  more  than  what 
was  paid  therefor  by  D.  W.  Standrod  &  Co. 
If  the  parties  to  this  transaction  could  all 
be  placed  In  the  condition  that  they  occupied 
itetore  said  sale,  and  It  was  a  question  with 
the  court  whether  the  55  shares  be  sold  for 
$7,220,  or  that  the  205  shares  be  sold  as  they 
were  sold,  and  both  propositions  presented  to 
the  court  for  his  approval  and  confirmation, 
there  would  be  no  question  as  to  which  would 
lie  for  the  best  interests  of  the  Insolvent  es- 
tate, as  It  would  be  much  more  benefited  by 
the  sale  of  the  205  shares  at  $125  per  share 
than  by  the  sale  of  55  shares  for  the  sum  of 
$7,220,  or  $345  more  than  It  was  sold  for. 
The  court  finds,  and  we  think  correctly,  "that 
said  150  shares  of  stock  would  not  have  sold 


or  would  not  now  sell  for  any  amoimt  to  ex» 
ceed  $110  per  share."  And  thus,  by  making 
the  sale  of  said  150  shares  In  connection  with 
the  55  shares,  said  150  shares  brought  $15 
per  share,  or  $2,250,  more  than  said  shares 
■would  have  brought  separately.  ITie  receiver 
and  creditors  alike  were  Interested  In  getting 
as  large  a  sum  as  possible  for  said  205 
shares  of  stock,  and  the  evidence  shows  that 
a  much  larger  sum  was  realized  from  the 
sale  as  made  than  could  possibly  have  been 
realized  by  selling  the  55  shares  separate  and 
apart  from  the  150  shares.  The  record  shows 
that  this  is  a  contest  between  rival  stock- 
holders of  the  Pocatello  Bank,  and  that  the 
receiver  has  received  a  much  larger  sum  for 
said  stock  than  he  could  have  possibly  re- 
ceived had  he  sold  said  55  shares  separate 
and  apart  from  the  150  shares.  The  court 
finds,  and  we  think  correctly,  that  the  bid  put 
in  in  the  name  of  Silas  F.  King  was  not  made 
In  good  faith,  but  was  made  on  behalf  of 
J.  A.  Murray  for  the  purpose  of  gaining  some 
advantage,  and  that,  so  far  as  appears  from 
the  evidence,  said  King  is  a  fictitious  person. 
While  it  is  true  the  First  National  Bank  of 
Pocatello  is  named  as  the  plaintiff  in  this 
action,  it  is  clear  to  our  minds  that  it  is  only 
the  nominal  plaintiff,  the  real  plaintiff  being 
the  person  who  put  in  the  bid  In  the  name  of 
Silas  F.  King,  and  that  this  contest  is  for 
the  ownership  of  the  55  shares  of  stock,  and 
not  for  the  purpose  of  protecting  and  promot- 
ing the  interest  of  the  creditors  of  the  Insol- 
vent bank,  for  whom  the  receiver  has  acted 
fairly  in  this  matter.  Strict  construction, 
technicalities,  and  hair-splitting  grammatical 
analysis  ought  not  to  be  permitted  to  control 
under  the  facts  of  this  case,  when  they  lead 
to  Injustice,  but  the  Interests  of  the  creditors 
of  the  insolvent  bank  should  be  kept  steadily 
in  view.  The  wish  and  desire  of  a  would-be 
purchaser  of  a  small  part  of  the  assets  in  the 
hands  of  the  receiver  should  not  be  held  to  be 
paramount  to  all  else.  We  are  commanded 
by  the  provisions  of  the  fourth  section  of  the 
Eevlsed  Statutes  to  liberally  construe  our 
statutes,  and  all  proceedings  under  them, 
with  a  view  to  effect  their  objects  and  to 
promote  justice.  We  are  of  the  opinion  that 
the  court  below  by  Its  decision  and  judgment 
In  confirming  said  sale  has  effected  the  aim 
and  object  of  our  law  in  regard  to  receivers 
in  those  particulars,  and  has  done  justice  to 
all  concerned  In  this  case.  The  order  or 
judgment  confirming  said  sale  must  be  af- 
firmed, and  it  is  so  ordered.  Costs  of  this 
appeal  are  awarded  to  the  respondent. 

HUSTON,  C.  J.,  concurs. 

QUAULES,  J.  (dissenting).  I  am  unable 
to  concur  in  the  opinion  of  iny  associates  in 
this  case.  The  law,  as  X  understand  it,  has 
some  respect  and  consideration  for  the  rights 
of  all  parties  to  an  action.  When  applica- 
tion is  made  by  a  receiver  to  sell  property, 
or  to  confirm  a  sale  that  has  been  made,  all 
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parties  Interested  are  entitled  to  notice.  The 
rule  Is  thus  stated  In  17  Enc.  PI.  &  Prac.  p. 
833:  "All  parties  interested  should  receive 
notice  of  the  application  for  and  of  the  mo- 
tion to  confirm  a  sale  of  property  in  the 
hands  of  a  receiver."  See  cases  cited  in  note 
to  the  text  above  quoted.  Sales  of  property 
by  receivers  should  be  made,  conducted,  and 
confirmed  according  to  the  laws  applicable  to 
judicial  sales  generally.  See  17  Am.  &  E2ng. 
Enc.  Law  (2d  Ed.)  p.  832.  These  rules  are 
just,  protect  all  parties  to  be  affected  by  the 
sale,  and  should  be  observed.  Upon  what 
process  of  reasoning  or  upon  what  principle 
sales  by  receivers  should  be  exempted  from 
these  rules,  or  why  the  sale  In  question,  made 
by  the  receiver  in  this  case,  should  be  made 
an  exception  to  these  general  rules,  I  am  un- 
able to  understand.  The  sale  of  the  55 
shares  of  stock  in  the  First  National  Bank  of 
Pocatello,  held  by  a  Bunting  &  Co.  at  the 
time  of  the  appointment  of  C.  Thum  receiv- 
er, and  which  then  passed  Into  the  posses- 
sion of  said  receiver,  was  had  under  an  order 
made  by  the  district  judge,  at  chambers,  on 
an  ex  parte  application  made  by  the  receiver, 
and  upon  three  days'  notice  posted  in  the 
town  of  Blackfoot,  where  the  said  sale  was 
made.  The  receiver  in  his  report  says  that 
he  "caused  to  be  posted  In  three  of  the  most 
public  places  In  said  Bingham  county  three 
notices  of  the  sale  of  said  property  In  due 
form,  advertising  said  stock  for  sale,"  etc. 
The  order  for  the  sale  was  made  on  the  13th 
day  of  February,  1900,  and  was  filed  on 
February  14,  1900.  While  testifying  as  a 
witness,  C.  E.  Thum,  the  receiver,  among 
other  things,  'testified:  "After  the  order  of 
sale  for  said  stock  bad  been  made,  I  posted 
three  notices,  all  In  the  town  of  Blackfoot, 
Idaho,— one  In  front  of  the  court  house,  one 
on  the  bulletin  board  at  the  post  oflice,  and 
one  on  the  bulletin  board  of  the  county  treas- 
urer's ofllce.  I  gave  no  other  notice  what- 
ever." The  receiver  was  in  doubt  whether 
the  order  reached  him  on  the  13th  or  14th  of 
February,  but  I  think  the  only  proper  con- 
clusion, from  his  evidence,  and  from  all  the 
evidence  in  the  case.  Is  that  the  order  of 
sale  reached  him  on  the  14th  of  February, 
and  that  on  the  same  day  he  posted  the  three 
notices  in  the  town  of  Blackfoot,  fixing  Feb- 
ruary 17, 1900,  at  2  o'clock  p.  m.,  as  the  time 
for  sale,  and  at  that  time  the  sale  was  made. 
It  thus  appears,  undlsputably,  from  the  rec- 
ord before  us,  that  the  sale  in  question  was 
made  upon  three  days'  written  notice  posted 
In  three  places  in  the  town  of  Blackfoot,  no 
other  notice  being  given.  More  than  that, 
the  plaintlft  In  this  action,  a  creditor  of  C. 
Bunting  &  Co.,  the  Insolvent  corporation  for 
which  the  receiver  was  appointed,  was  not 
given  notice  of  the  application  of  the  receiver 
for  the  order  to  sell  these  55  shares  of  stock 
In  the  plaintiff  bank.  Nor  did  said  plaintiff 
have  any  notice,  actual  or  constructive,  of  the 
proceedings  to  sell  said  stock,  or  of  the  said 


sale.  Said  plaintiff  was  entitled  to  notice  of 
the  application  to  sell  said  stock.  The  de- 
fendant was  not  notified  of  the  application 
for  the  said  order  to  sell,  nor  of  the  applica- 
tion for  confirmation  of  the  sale.  Without 
considering  the  power  of  the  judge,  at  cham- 
bers, to  make  the  order  directing  the  sale, 
which  I  am  inclined  to  think  that  he  has,  I 
am  of  the  opinion  that  said  order  was  void 
because  given  without  notice.  And  I  am  of 
the  oiflnion  that  It  is  void  for  another  rea- 
son,—that  it  directed  the  sale  to  be  made  by 
either  public  or  private  sale.  We  have  no 
statute  that  I  know  of  which  authorizes  a 
receiver,  sheriff,  or  other  officer  to  sell  at 
any  judicial  sale  without  notice,  or  on  three 
days'  notice,  or  authorizing  such  sale  to  be 
made  privately.  All  judicial  sales  made  un- 
der authority  of  law  In  this  state  require  no- 
tice. All  sales  under  execution,  foreclosure 
of  mortgage,  foreclosure  of  pledge,  or  in  par- 
tition, where  a  sale  is  required,  must  be  up- 
on not  less  than  20  days  in  case  of  sale  of 
realty,  and  In  case  of  personalty,  perishable 
proi)erty  alone  excepted,  must  be  upon  not 
less  than  5  nor  more  than  10  days'  notice. 
See  sections  3393,  3423.  4482,  and  4583,  Rev. 
St,  and  Act  Feb.  14,  1899  (Acts  1889,  pp.  241, 
242).  The  property  sold  was  not  perishable 
property,  within  the  meaning  of  our  statutes 
requiring  notice  of  sale.  On  the  other  hand, 
the  evidence  in  the  record  before  us  shows 
that  the  said  shares  of  stock  In  question  vren 
growing  and  Increasing  In  value,  owing  to 
the  policy  of  the  plaintiff  bank  In  retaining 
Its  surplus  annual  earnings.  Instead  of  pay- 
ing same  out  in  dividends  among  Its  stock- 
holders. There  could  be,  under  said  dream- 
stances,  no  great  hurry  for  said  sale,  and  at 
least  no  such  indecent  haste  as  would  pre- 
vent the  usual  statutory  notice  required  In 
this  state  In  case  of  judicial  sales  of  personal 
property.  A  receiver's  sale  Is  a  judicial  sale, 
and  should  be,  and  Is  required  by  la'^  to  be. 
made  upon  notice  as  other  judicial  sales  are 
made.  The  plaintiff,  to  protect  Its  own  In- 
terests, and  to  realize  as  much  as  possible 
upon  the  debt  owing  to  It  by  the  Insolvent 
banking  corporation  of  C.  Bunting  &  Co., 
commenced  this  action,  and  obtained  the  ap- 
I)ointment  of  a  receiver  to  take  charge  of  the 
assets  of  said  insolvent  bank.  It  was  enti- 
tled, both  as  a  creditor  and  as  the  plaintiff, 
an  actual  party  to  the  action,  to  notice  of 
ever^  important  step  to  be  taken  In  the  ac- 
tion which  affected  its  rights  or  the  assets  of 
the  insolvent  banking  corporation. 

There  is  evidence  in  the  record  showing 
that  the  cashier  of  the  plaintiff  bank  made 
inquiries  as  to  when  said  shares  of  stock 
would  be  sold,  and  that  the  receiver  knew 
that  he  desired  to  know  when  said  shares 
would  be  sold,  yet  no  notice  Is  given  the 
plaintiff  or  its  said  cashier.  It  further  ap- 
pears that  one  of  the  officers  and  stockbold- 
ers  in  said  plaintiff  bank,  who  apparently, 
from  the  evidence,  is  ambitious  to  control 
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a  majority  of  the  stock  of  said  banking  cor- 
poration, \7as  given  notice  by  telephone  by 
the  receiver,  and  who  was  thereby  enabled  to, 
and  did,  buy  In  said  stock  through  another 
banking  concern.  It  Is  attempted  to  justify 
said  sale  upon  the  theory  that  purchaser 
bought  on  the  same  day.  In  an  entirely  dif- 
ferent transaction,  at  pledgee's  sale,  150 
other  shares  in  the  First  National  Bank  of 
Pocatello  (the  plaintltT  here),  pledged  by  C. 
Bunting  &  Co.  to  the  Omaha  National  Bank, 
and  that  the  estate  of  C.  Bunting  &  Co.  has 
been  benefited  by  that  transaction.  But  the 
two  transactions  are  entirely  distinct.  The 
150  shares  held  by  the  Omaha  National  Bank 
never  were  In  custody  of  the  district  court, 
and  never  came  to  the  hands  of  the  receiver. 
Neither  that  sale  nor  those. shares  were  con- 
nected with  the  sale  complained  of  here. 
The  order  of  sale  did  not  mention  said  150 
shares  of  pledged  stock.  The  report  of  sale 
did  not  mention  them.  The  petition  for  the 
order  of  sale  did  not  mention  them.  The  ob- 
jections filed  by  the  plalntlft  to  the  -confirm- 
ation of  the  sale  did  not  mention  them.  The 
petition  of  the  receiver  for  the  order  of  sale, 
the  order  of  sale,  report  of  sale,  and  the 
plalntifC's  written  directions  to  the  order  of 
sale  in  fact  constitute  the  pleadings  in  this 
proceeding,  and  make  up  the  only  issues  to 
be  tried  by  the  court  But  the  court  wan- 
dered outside  these  issues,  and  heard  much 
irrelevant  evidence,  and  the  findings  ot  fact 
are  nearly  all  without  the  Issues  and  Irrel- 
evant. The  evidence  that  was  admitted  to 
show  that  the  purchaser  wanted  the  150 
shares,  with  the  55  shares  sold  by  the  re- 
ceiver, and  his  motives  for  wanting  them, 
were  Irrelevant  to  the  issues  before  the 
court  in  this  proceeding.  The  only  questions 
before  the  court  were  whether  the  sale  had 
been  properly  ordered,  and  made  for  a  fair 
price,  and  whether  It  should  be  confirmed. 
The  evidence  shows  that,  the  order  of  sale 
having  been  made  without  notice  either  to 
the  plaintiff  or  the  defendant,  and  without 
at  least  five  days'  notice  given  as  required 
by  law.  It  should  have  been  set  aside,  and  a 
new  sale,  upon  sufficient  notice,  ordered 
made.  By  voluntarily  appearing  and  object- 
ing to  the  confirmation  of  the  sale,  it  may  be 
said,  the  plaintiff  waived  notice  of  applica- 
tion for  confirmation  of  the  sale.  Yet  under 
no  rule  of  practice  nor  upon  any  sound  prin- 
ciple can  It  be  urged.  In  my  opinion,  that  the 
plaintiff  by  such  appearance  waived  the 
giving  of  notice  to  it  of  the  application  for 
the  order  of  sale  In  the  first  Instance.  The 
record  shows  that  a  resale  will  result  In, a 
higher  price,  that  an  advance  of  $345  over 
the  price  for  which  the  purchaser  bid  It  In 
Is  guarantied,  and  that  it  will  in  all  prob- 
ability bring  as  much  as  $1,000  more  than 
the  amount  for  which  It  was  formerly  sold. 
Much  of  the  Irrelevant  and  Incompetent  evi- 
dence that  was  admitted  by  the  lower  court 
on  the  hearing  of  the  application  to  confirm 


the  sale  In  question  shows  an  unseemly 
scramble  between  two  of  the  stockholders- 
and  officers  of  the  plaintiff  corporation  bank 
to  obtain  a  majority  of  the  stock  therein,  so 
as  to  control  Its  business;  tliat  one  of  these 
officers  and  stockholders  was  favored  by  the 
receiver,  and  was  thereby  enabled  to  pur- 
chase the  55  shares  of  stock  at  a  less  price 
than  he  would  have  been  able  to  do  if  he  had 
not  been  so  favored.  Officers  of  the  court 
should  not  be  permitted  to  engage  in  such 
conduct.  Judicial  proceedings  should  be  con- 
ducted with  fairness  to  everybody.  I  cannot 
assent  to  a  rule  or  decision  which  sanctions 
the  sale  of  the  assets,  or  any  of  them,  by  a 
receiver  upon  a  private  sale,  or  sale  made 
publicly  after  three  days'  notice,  in  an  ac- 
tion commenced  by  a  creditor  to  wind  up- 
the  affairs  of  an  Insolvent  corporation,  with- 
out any  notice  to  the  plaintiff  creditor  or  to 
the  Insolvent  defendant  of  the  application  for 
the  sale,  or  of  the  sale  itself.  If  the  law  re- 
quires not  less  than  five  nor  more  than  ten 
days'  notice  of  such  sale,  as  I  think  it  does, 
less  than  five  days'  notice  is  no  notice  at  all. 
This  Court  held  In  Cummings  v.  Steele,  59- 
Pac.  15,  that  an  order  appointing  a  receiver, 
made  on  ex  parte  application,  without  notice 
to  the  defendant,  who  had  appeared  in  the 
action,  was  made  without  jurisdiction  and 
void.  The  rule  of  practice  there  stated  ap- 
plies with  full  force  here.  Without  notice 
to  either  plaintiff  or  defendant,  or  any  one 
Interested,  an  order  is  made  directing  the 
sale  of  over  $0,000  of  the  assets  of  the  In- 
solvent corporation,  the  defendant  In  the  ac- 
tion. That  order,  in  my  opinion,  is  coram 
non  judice.  And  under  that  order  a  sale  is 
made  upon  three  days'  notice  posted  In  the 
town  of  Blackfoot,  without  actual  knowl- 
edge having  been  brought  home  to  the  par- 
ties to  the  action,  either  plaintiff  or  defend- 
ant, and  that  sale  is  confirmed  against  the 
objections  of  the  plaintiff,  who  objected  upon 
the  ground  that  no  notice  was  given  it,  in 
the  face  of  a  showing  that  the  property  can 
be  sold  at  an  advanced  price  if  a  resale  is 
ordered.  I  am  compelled  to  dissent.  The 
rule  followed  here  simply  authorizes  courts 
Into  whose  poesesslon  property  of  insolvent 
corporations  may  come  to  dispose  of  that 
property  without  the  knowledge  of  either- 
party  to  the  suit  or  any  party  Interested.  It 
violates  all  established  rules  of  procedure  in 
this  jurisdiction,  by  denying  to  parties  in  in- 
terest the  right  of  hearing.  That  hearing  to 
which  they  were  entitled  was  upon  the  ap- 
plication for  the  order  to  sell.  If  that  notice 
had  been  given  in  this  case,  the  said  shares 
of  stock  would  have  sold  for  more  than  they 
did  sell  for,  as  parties  who  own  stock  in 
and  are  officers  of  the  Pocatello  National 
Bank  desired  to  buy  said  stock,  but  were 
prevented  by  lack  of  notice  from  bidding  at 
said  sale.  Said  order  confirming  the  sale 
should  be  reversed,  and  this  proceeding  re- 
manded to  the  district  court,  with  Instruc- 
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tions  to  set  aside  the  said  sale,  and  to  order 
a  resale  after  first  giving  public  notice  of  not 
lees  than  five  nor  more  than  ten  days. 

Petition  on  Rehearing. 

(Feb.  8,  1001.) 

SULLIVAN,  J.  After  a  careful  examina- 
tion of  the  petition  for  a  rehearing  in  this 
matter,  we  find  no  reason  why  a  rehearing 
should  be  granted,  as  the  petition  contains 
no  points  that  were  not  fully  considered  on 
the  beai-ing  of  this  case.  A  rehearing  is  de- 
nied. 

STOCKSLAGER,  J.,  concurs. 

QU.\RLES,  J.  I  gave  to  this  case  careful 
consideration  In  all  of  Its  phases  upon  the 
original  bearing,  and  since  the  application 
for  rehearing  was  made  I  have  again  care- 
fully considered  it,  and  am  unable  to  come 
to  any  difCerent  conclnsion  from  that  an- 
nounced in  the  dissenting  opinion  heretofore 
announced  by  me,  for  which  reason  I  think 
that  a  rehearing  should  be  granted  herein. 

(10  Okl.  469) 

BEimVELL  ▼.  HAINES.  1 
(Supreme  Court  of  Oklahoma.    Sept.  5,  1900.) 

THE  TERM  "MONTH"  DEFINED— INTERIOR  DE- 
PARTMENT—FINDINGS OF  FACT— HOMESTEAD 
APPLICATION— CONTEST— RESULTING   TRUST. 

1.  The  term  "month,"  when  used  in  a  stat- 
ute, unless  otherwise  provided,  means  a  calen- 
dar month,  and  not  a  period  of  30  days,  or  a 
lunar  month. 

2.  Findings  of  fact  made  by  the  secretary  of 
the  interior  will  be  treated  as  conclusive  by 
courts  in  the  absence  of  the  record,  or  a  copy 
thereof,  from  which  such  facts  purport  to  have 
been  fonnd. 

3.  Where  one  claiming  a  right  to  a  tract  of 
government  land  by  reason  of  prior  settlement 
files  in  the  proper  land  office,  within  three 
months  after  the  date  of  his  settlement,  an  ap- 
piiciition  to  enter  the  land,  accompanira  by  an 
uncorroborated  affidavit  of  contest,  allcRing  in 
proper  form  that  he  is  a  prior  settler  on  such 
tract  under  the  rules  of  the  department  of  the 
interior,  it  is  the  duty  of  the  register  and  re- 
ceiver to  order  a  hearing  between  the  entry- 
man  and  the  contestant  to  determine  the  rights 
of  priority  l)etween  them.  The  object  of  the 
rule  of  tlie  department  of  the  interior,  to  the 
eCfeot  that  all  contests  shall  be  corroborated, 
was  promulgated  for  the  purpose  of  showing 
the  bona  fides  of  such  contestant,  and  such  cor- 
roboration is  not  necessary  to  confer  jurisdic- 
tion upon  such  officers  to  hear  such  cause. 
Their  jurisdiction  is  acquired  by  the  issuance 
and  service  of  notice  of  contest. 

4.  Where  a  court  of  equity  can  say  that  the 
findings  of  fact  made  by  the  secretary  of  the 
interior  in  a  contest  case  are  reasonably  sup- 
ported by  the  evidence  introduced  by  the  op- 
posing parties  on  the  hearing  of  such  contest, 
and  that  the  facts  found  support  his  conclu- 
sions of  laws,  it  will  decline  to  entertain  a  bill 
by  the  losing  party  to  declare  a  resulting  trust, 
when  such  bill  discloses  the  above  state  of 
facts,  because  it  fails  to  state  a  cause  of  ac- 
tion, and  a  demurrer  thereto  on  that  ground 
should  be  sustained. 

(Syllalr,os  by  the  Court) 

>  Reliearlng  dented  January  3,  1901. 


Appeal  from  district  court.  Kingfisher 
county;    before  Justice  John  C.  Tarsney. 

Action  by  Fremont  Bertwell  against  Wil- 
liam R.  Haines.  .Tudgment  for  defendant 
Plaintiff  appeals.    Affirmed. 

W.  A.  Taylor  and  DlUe  &  Blake,  for  ap- 
pellant W.  W.  Noffslnger,  Geo.  B.  Rob- 
berts,  and  J.  C.  Robberts,  for  appellee. 

BURWELI.H  3.  This  Is  an  action  to  de- 
clare a  resulting  trust.  The  record  discloses 
that  the  plaintiff  on  July  22,  18S»,  filed  a 
homestead  entry  for  the  N.  &  %  sectlMi  12, 
township  19  N.,  range  6  W.,  in  Kingfisher 
county;  that  the  appellee.  Haines,  on  July 
22,  1S89,  filed  an  application  to  contest  the 
entiy  of  Bertwell,  on  the  ground  of  prior  set- 
tlement, claimed  to  have  been  made  on  April 
22,  1889,  and  at  the  same  time  filed  an  ap- 
plication to  enter  the  land,  bat  the  contest 
affidavit  was  not  corroborated  until  August 
6,  1889.  A  trial  was  had  upon  due  notice, 
and  as  a  result  thereof  Bertwell's  entry  was 
canceled,  and  Haines  awarded  the  land  on 
the  ground  that  he  was  a  prior  settler. 
Haines  then  made  entry,  and  subsequently, 
ni)on  final  proof,  secured  the  patent  After 
patent  plaintiff  commenced  this  action  in  the 
district  court  of  Kingfisher  county.  The  de- 
fendant demurred  to  plaintiff's  petition,  and 
the  court,  after  sustaining  the  demurrer,  en- 
tered judgment  for  defendant  for  costs,  from 
which  Judgment  plaintiff  appealed. 

1.  It  Is  first  contended  by  tjie  plaintiff  that, 
conceding  settlement  to  have  been  made  by 
Haines  on  April  22,  1889.  he  lost  all  rights 
(if  any  he  had)  under  such  settlement  by  not 
filing  either  an  application  to  enter  or  a  duly 
corroborated  affidavit  of  contest  against  the 
entry  of  plaintiff  in  the  land  office  within 
three  months  from  the  date  of  his  alleged 
settlement  The  statute  providing  the  time 
In  which  a  settler  must  assert  his  claim  In 
writing  in  the  land  office  uses  the  expression, 
"within  three  months,"  and  there  can  be  no 
doubt  under  the  authorities,  in  the  absence 
of  an  express  statute  to  the  contrary,  that  the 
word  "month"  means  a  calendar  month,  and 
not  a  lunar  month,  nor  does  It  mean  a  period 
of  30  days.  Therefore  any  papers  filed  In  the 
land  office  by  Haines  on  July  22,  1889,  were 
filed  within  three  months  after  April  22, 
1880.  Hunt  V.  Wickllffe,  2  Pet  201,  7  L.  Ed. 
397;   Tied.  Com.  Paper,  f  316. 

2.  But  It  is  contended  In  the  brief  of  ap- 
pellant that  the  appellee  did  not  file  an  ap- 
plication to  enter  within  the  three  months 
lihmedlately  following  April  22,  1889,  under 
the  rule  Just  stated.  The  original  applica- 
tion, or  a  copy  thereof,  filed  by  Haines  for 
the  tract  In  controversy.  Is  not  attached  to, 
and  made  a  part  of,  the  petition;  that  record 
Is  not  before  us.  But  the  land  department 
found  as  a  fact  that  this  application  was 
filed  on  July  22,  1889,  and,  in  the  absence  of 
the  records  of  the  department  of  the  IntMlor, 
or  copies  of  them,  bearing  upon  this  par^ 
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tlcular  matter,  we  must  conclude  that  tbe 
finding  of  tbe  department  is  correct. 

3.  Now,  what  was  the  effect  of  the  contest 
filed  by  Haines  against  Bertwell's  entry,  in 
view  of  the  fact  that  It  was  not  corroborated 
by  any  one  until  the  Cth  of  August,  liSJl), 
or  15  days  after  the  expiration  of  the  3 
months  after  settlement?  Did  he,  by  rea- 
son of  this  fact,  lose  his  right  to  have  the 
question  of  priority  determined  between  him 
and  Bertwell?  We  think  not.  It  has  been 
held  by  a  long  line  of  decisions  in  the  inte- 
rior department  that  It  is  not  necessary  to 
file  a  formal  affidavit  of  contest  where  one 
claims  by  reason  of  prior  settlement,  and 
makes  this  appear  to  the  department  by  afi9- 
davlt.  When  this  is  done,  it  is  tbe  duty  of 
tbe  department  to  order  a  hearing  to  deter- 
mine who  was  the  first  settler.  James  v. 
Nolan,  5  Laud  Dec.  Dep.  Int.  526;  In  re 
Forward,  8  Land  Dee.  Vep.  Int  528;  Willis 
V.  Parker,  Id.  023;  Baxter  v.  Crilly,  12  Land 
Dec.  D^.  Int.  684;  Austin  v.  Thomas,  C 
Land  Dec.  Pep.  Int.  330;  Todd  v.  Tait,  15 
Land  Dec.  Dep.  Int.  379;  Smith  v.  Edclman, 
4  Land  Dec.  Dep.  Int  168;  In  re  Austian, 
18  Land  Dec.  Dep.  Int  23;  In  re  Johnson,  3 
Ixind  Dec.  Dep.  Int.  456.  And  again,  the  de- 
partment has  held  that,  in  case  of  prior  set- 
tlement, it  is  not  necessary  to  file  a  formal 
application  for  entry  of  a  tract  already,  cov- 
ered by  entry,  but  that  a  contest  affidavit 
which  alleges  prior  settlement  and  shows  the 
qualifications  of  the  contestant  to  make  en- 
try, filed  within  three  months  after  settle- 
mmt,  is  sufficient  Huntsbarger  v.  Eick- 
man,  16  Land  Dec.  Dep.  Int.  270;  Rumbley 
V.  Causey,  Id.  266.  And  corroboration  of  the 
affidavit  neither  confers  nor  defeats  jurisdic- 
tion of  the  department  to  bear  and  determine 
the  matter  at  issue  In  any  contest  case.  Ju- 
risdiction is  acquired  l^  the  Issuance  and 
services  of  notice  upon  the  contestant  or  ad- 
verse daimant,  and,  while  it  is  a  rule  of  the 
department"  of  the  interior  that  contest  affi- 
davits shall  be  corroborated,  this  rule  Is  en- 
forced, as  repeatedly  announced  in  the  land 
office  decisions,  for  the  purpose  of  satisfying 
the  department  of  the  good  faith  of  the  par- 
ty contesting.  Shngren  v.  Dillman,  19  Land 
Dec.  Dep.  Int  453;  Irwin  v.  Hayden,  27 
Land  Dec.  Dep.  Int  555.  If  the  register  and 
receiver  should  decide  to  entertain  a  contest 
affidavit  that  is  not  corroborated,  and  order 
a  hearing  thereon  upon  due  notice,  they  have 
jurisdiction  so  to  do,  and,  if  not  reversed  on 
aiv)eal  in  the  land  department,  the  courts 
will  not  say  that  the  hearing  was  wrong. 
Whenever  the  officers  of  the  interior  depart- 
ment order  a  hearing,  their  decision  as  to 
whether  or  not  such  bearing  shall  be  had  is 
final,  because  the  department  has  the  right, 
on  Its  own  motion,  to  order  a  hearing  at  any 
time  to  investigate  tbe  legality  of  an  entry 
or  the  bona  fides  of  the  entryman.  There- 
fore the  fact  that  the  affidavit  of  contest  was 
not  corroborated  within  three  months  from 
the  date  of  settlement  is  immaterial.    Then, 


at  any  rate,  the  contest  affidavit  is  In  the  na- 
ture of  a  pleading,  which  can,  in  the  absence  - 
of  an  intervening  right  in  the  discretion  of 
the  officers,  be  amended  at  any  time  before 
trial  on  the  issue  raised'  by  the  amendment 

4.  The  next  and  last  question  is,  were  the 
acts  of  settlement  by  Haines  sufficient  to  ini- 
tiate a  right  to  the  land,  and,  if  so,  did  he 
fail  to  follow  up  bis  settlement  as  required 
by  law?  On  this  point  the  secretary  finds 
as  follow^:  "I  find  tbe  facts  to  be  substan- 
tially as  set  out  In  the  decision  now  appealed 
from.  Haines'  settlement  on  April  22,  1889. 
his  continued  presence,  in  a  tent  on  the  land 
during  the  four  or  five  days  next  following, 
his  caning  a  spring  or  a  well,  making  a  site 
for  a  house  by  four  stakes  upon  which  he 
wrote  his  name  and  date  of  settlement,  the 
plowing  of  a  small  piece  of  ground,  and  other 
acts  of  residence  and  improvement  during 
that  time,  are  clearly  shown.  At  the  expira- 
tion of  that  time  be  left,  he  alleged,  to  bring 
bis  family  from  Kingman,  Kan.,  to  their  new 
home  on  said  tract  He  did  not  return  with 
his  family  until  about  July  19  or  20,  1889. 
Upon  going  to  Kingfisher  to  make  bis  entry, 
on  the  20th  or  21st  of  that  month,  be  found 
the  tract  covered  by  Bertwell's  entry.  His 
only  recourse  then  was  to  Initiate  a  contest 
which  be  did,  as  hereinbefore  stated.  He  al- 
leges, and  tbe  testimony  shows,  that  his  de- 
lay in  returning  to  the  tract  from  Kansas 
was  due  to  his  own  and  his  wife's  sickness, 
and  to  serious  injuries  received  by  the  team 
which  he  had  purchased  to  convey  there  his 
family  and  household  goods.  I  am  convin- 
ced by  the  evidence  before  me  that  Haines 
established  his  residence  upon  the  land  in 
April,  1889,  and  that  he  has  not  since  chan- 
ged it,  nor  formed  and  carried  into  effect  any 
intention  to  abandon  his  claim.  Himself 
and  family  have  lived  upon  the  land  ever 
since  his  return.  In  July,  1889.  Upon  such 
return  be  at  once  commenced,  and  soon  there- 
after finished,  his  dwelling  thereon,  and  a 
wire  fence  around  the  entire  tract.  He  has 
since  cultivated  the  land  and  made  other  im- 
provements. Bertwell  had  notice  of  Haine.s' 
prior  settlement  before  he  made  his  entry, 
not  only  through  Haines'  Improvements,  but 
from  friends  of  the  latter,  who  informed  him 
that  Haines  was  very  proud  of  lUs  claim, 
and  would  surely  contest  for  his  right  there- 
to. Haines'  absence  from  tbe  land  between 
April  and  July  was  excusable,  tmder  the  cir- 
cumstances of  the  case." 

The  above  findings  of  fact.  In  our  opinion, 
are  reasonably  deducible  from  tbe  evidence, 
notwithstanding  the  fact  that  the  copy  of  the 
evidence  taken  on  the  hearing  in  the  laud  of- 
fice, which  is  attached  to  and  made  a  part  of 
the  petition  In  this  case,  only  contains  the  evi- 
dence ottered  by  Bertwell,  and  that  offered  by 
Haines  In  rebuttal,  and  omits  entirely  the  evi- 
dence offered  by  Haines  In  chief,  and  there- 
fore we  must  apply  tbe  law  to  these  facts  as 
found.  We  know  of  no  rule  as  to  the  exact 
amount  of  improvements  which  are  necessary 
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to  be  made  before  one  can  claim  prior  settle- 
ment Each  case  must  be  decided  upon  its 
own  merits,  taking  into  consideration  the  op- 
portunity and  ability  of  the  settler  to  make 
improvements  upon  his  claim  under  existing 
circumstances.  If  the  Improvements  are  such 
as  may  be  seen  by  other  claimants,  and  are 
followed  up  within  a  reasonable  time,  and  in  a 
way  that  unmistakably  shows  the  good  faith 
of  the  settler,  his  rights  should  be  protected. 
Haines  having  initiated  his  right  to  the  land 
by  settlement  and  followed  it  up  by  moving 
his  family  upon  it  at  the  earliest  possible 
moment  the  health  of  himself  and  family 
and  other  conditions  would  permit  and  by 
making  valuable  improvements  upon  the 
land,  and  residing  thereon  and  cultivating  the 
same  until  final  proof,  we  feel  that,  under  all 
of  the  circumstances,  the  greater  equities  are 
with  him.  Bertwell  knew  of  ECalnes'  settle- 
ment before  be  filed;  but  even  If  he  had  not 
his  entry  was  made  subject  to  the  prior  set- 
tler's rights;  and  it  has  been  held  by  the  su- 
preme court  of  the  United  States  in  Bohall 
v.  DlUa,  114  U.  S.  51,  5  Sup.  Ct  782,  29  L. 
Ed.  61,  that  "the  settler  may  be  excused  for 
temporary  absence  caused  t^  well-founded 
apprehensions  of  violence,  by  sickness,  by 
the  presence  of  an  epidemic,  by  Judicial  com- 
pulsion, or  by  engagement  in  the  military  or 
naval  service,"  and  other  authorities  could  be 
cited  to  the  same  effect  The  petition,  tak- 
ing all  of  the  facts  as  disclosed  by  it  into 
consideration,  falls  to  state  a  cause  of  action, 
and  a  court  of  equity  would  not  be  warranted 
in  taking  the  legal  title  away  from  Haines 
and  giving  it  to  Bertwell.  Therefore  the  de- 
murrer was  properly  sustained.  For  the 
reasons  stated,  the  Judgment  of  the  trial 
court  is  hereby  aflJrmed,  at  the  costs  of  the 
appellant.  All  of  the  Justices  concurring, 
except  BURFORD,  0.  J.,  not  sitting,  and 
McATEB,  J.,  not  present 


(10  Okl.  400) 

McKENNON  v.  McKENNON.i 
(Sapreme  Court  of  Oklahoma.    Sept.  4,  1900.) 

ALIMONY  PENDENTE  LITE— REVIEW. 

1.  By  section  4548,  St.  Okl.  1803,  after  a  pe- 
tition has  been  filed  in  an  action  for  divorce 
and  alimony  or  for  alimony  alone,  the  court, 
or  a  judge  thereof  in  vacation,  may  make  an 
order  for  the  support  of  the  wife  during  the 
pendency  of  tiie  suit,  and  in  doing  so  the  court 
exercises  discretionary  powers;  but  it  is  not 
an  arbitrary,  but  a  legal,  discretion,  which  is 
reviewable  on  appeal. 

2.  The  order  of  the  court  making  allowance 
for  alimony  pendente  lite  will  not  be  disturbed 
in  this  court,  unless  the  record  shows  an  abuse 
of  discretion. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Logan  county; 
before  Justice  John  H.  Burford. 

Action  by  Annie  McKennon  against  T.  F. 
McKennon.  From  an  order  allowing  the 
plaintiff  temporary  alimony  defendant  ap- 
peals.   Affirmed. 


>  Rehearing  denied  January  2,  L'ttL 


Cotteral  &  Homor  and  George  Buckner, 
for  plaintiff  in  error.  H.  B.  Thurston,  for 
defendant  in  error. 

IRWIN,  J.  The  first  question  presented 
by  the  record  in  this  case  Is  the  motion  of 
defendant  in  error  to  dismiss  the  appeal,  for 
the  reason  that  the  order  of  the  trial  court 
requiring  the  defendant  In  the  conrt  below 
to  pay  alimony  pendente  lite  was  not  a  final 
order,  or  such  an  order  as  could  be  brought 
by  appeal  to  this  court,  and  as  authority 
for  this  position  citing  the  case  of  EarU  v. 
Earls,  26  Kan.  178.  And  while  we  ent^tain 
the  highest  regard  for  the  ability  and  legal 
acumen  of  the  distinguished  Judge  who 
wrote  the  opinion  In  that  case,  and  reluctant 
as  we  are  to  run  counter  to  his  opinions,  we 
are  constrained  in  this  case  to  dissent  from 
the  doctrine  laid  down  in  that  case.  We 
agree  with  the  learned  Judge  that  this  Is  an 
order  preparatory  to  the  trial,  and  that  it 
has  spent  its  force  before  any  of  the  merits 
of  the  case  can  be  heard;  but  at  the  same 
time  It  seems  to  us  that  this  is  an  order 
which  makes  a  final  disposition  of  the  ques- 
tions litigated  therein,  and  one  which  de- 
fendant can  have  no  reUef  from,  however  op- 
pressive or  unjust  it  may  be,  unless  an  ap- 
peal is  allowed;  and  the  fact  that  the  de- 
fendant can  have  the  matter  reviewed  oa 
appeal  after  a  final  decision  is  rendered  in 
the  case  does  not  relieve  him  from  the  hard- 
ship, as  long  before  a  final  hearing  is  reach- 
ed his  property  may,  and  probably  would, 
be  sold  on  execution,  the  proceeds  turned 
over  to  plaintiff,  and  expended  by  her,  and 
be  beyond  the  powers  of  the  court  to  return 
to  him,  or,  worse  yet  he  may  have  been 
imprisoned  for  contempt  of  court  in  disobey- 
ing this  order  of  the  court  This  would 
certainly  seem  like  locking  the  stable  after 
the  horse  was  stolen.  Under  our  law,  the 
title  to  real  or  personal  property,  and  the 
right  to  exercise  dominion  and  control  over 
It,  as  well  as  the  right  to  life  and  liberty, 
are  subjects  too  sacred  to  be  made  to  depend 
upon  the  arbitrary  exercise  of  discretion  by 
any  one  man,  however  Just  or  learned  be 
may  be.  It  is  repugnant  to  our  sense  of 
Justice,  that  rights  and  privileges  as  Impor- 
tant as  these,  involving  liberty  or  property, 
should  be  taken  from  any  man,  without  giv- 
ing him  a  hearing  before  the  highest  tri- 
bunal of  the  law.  It  is  apparent  that  this 
order  Involves  not  only  the  right  of  property, 
but  the  question  of  personal  liberty,  and 
makes  both  depend  upon  the  wise  exercise  of 
a  sound  discretion  of  the  trial  Judge.  While 
we  believe  the  question  of  allowing  alimony 
pendente  lite  is  one  addressed  to  the  sound 
discretion  of  the  trial  court  we  think  it  is 
the  exercise,  not  of  an  arbitrary,  but  of  a 
legal,  discretion,  which  Justice,  logic  and 
sound  reason  would  dictate  should  be  sub- 
ject to  review  on  appeal.  Being  a  matter 
of  discretion  with  the  trial  coiut,  this  court 
should  not  disturb  the  decision  unless  it  ap- 
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pears  from  the  record  that  there  has  beea 
a  palpable  abuse  of  this  discretion,  but,  when 
there  is  such  abuse,  it  should  be  corrected 
on  appeal,  and  we  think  that  the  decision 
in  the  case  of  Earls  v.  Earls,  above  cited, 
is  not  only  in  conflict  with  sound  reason,  but 
at  variance  with  the  great  weight  of  autlior- 
ities  on  this  subject  In  Daniels  v.  Daniels, 
t>  Colo.  133, 10  Pac,  657.  it  is  said:  "An  order 
allowing  temporary  alimony  and  counsel  fees 
is  such  a  final  order  as  may  be  appealed  from 
under  the  Code."  In  the  case  of  Sharon  ▼. 
Sharon  (Cal.)  7  Pac.  450,  the  California  su- 
preme court  arrive  at  a  conclusion  that  a 
Judgment  or  decree  for  alimony  pendente  lite 
was  a  final  Judgment  or  decree.  The  court 
in  that  case  says:  "A  final  Judgment  is  not 
necessarily  the  last  order  in  an  action.  A 
Judgment  that  is  conclusive  of  any  question 
In  a  case  is  final  as  to  that  question.  Xlie 
Code  provides  for  an  appeal  from  a  final 
Judgment,  not  from  the  final  Judgment  In  an 
action."  It  will  be  noticed  that  what  is  said 
of  the  Code  of  California  will  apply  to  the 
Code  of  Oklahoma.  The  California  shpreme 
court  says.  If  it  is  in  the  nature  of  a  final 
Judgment  and  is  final  upon  the  question  adr 
Judicated  in  it,  the  same  is  appealable.  This 
doctrine  is  sustained  by  the  supreme  courts 
of  Kentucky  and  Arkansas  in  the  cases  of 
Lochnane  v.  Lochnane,  78  Ky.  468,  and  Hecht 
V.  Hecht,  28  Ark.  92.  These  were  cases  on 
appeal  from  orders  allowing  alimony  and 
counsel  fees  pending  proceedings  in  div(Mrce. 
The  appeals  were  sustained  by  the  supreme 
court  in  both  cases.  In  Hecht  v.  Hecht  the 
court  says:  "The  order  or  Judgment  of  the 
court  is  not,  strictly  speaking,  an  interloc- 
utory one.  While  it  may  be  true  that  a 
petition  for  alimony  and  attorney's  fee  could 
not  be  brought  as  a  separate  and  independent 
suit,  yet  it  is  also  true  that  such  an  appli- 
cation and  order  for  an  allowance  pendente 
lite,  especially  such  a  one  as  is  made  in  this 
case,  is,  so  far  as  it  affects  the  rights  of 
this  appellant,  in  its  consequences  wholly 
independent  of  Ills  suit  for  divorce.  This  is 
a  definitive  Judgment,  from  which  the  appel- 
lant can  have  no  relief  by  the  final  decree, 
even  though  it  should  appear  that  injustice 
had  been  done  him.  By  due  process  on  the 
execution,  the  money  will  have  been  col- 
lected and  paid  over  to  the  parties  in  whose 
favor  It  is  awarded,  and  its  recovery  will 
have  passed  beyond  the  powers  of  the  court. 
It  is  true  the  allowance  of  alimony  and  other 
necessary  costs  is  discretionary  with  the 
court  trying  the  case,  and  will  be  interfered 
with  by  this  court  only  upon  the  clearest 
proof  that  there  has  been  a  palpable  abuse 
of  that  discretion.  Yet,  when  there  has 
been  such  abuse  which  affects  the  substan- 
tial rights  of  a  party,  we  are  of  the  opinion 
that  he  can  have  redress  by  appeal  to  this 
court"  And  they  there  cite,  in  support  of 
this  doctrine,  Tucker  v.  Yell,  25  Ark.  420. 
la  the  case  of  State  v.  Seddon,  93  Mo.  524, 
6  S.  W.  344,  which  was  a  case  of  mandamus 
63P.-45 


to  compel  the  allowance  of  an  appeal,  the 
court,  in  discussing  the  question  of  the  de- 
lay and  inconvenience  that  might  be  occa- 
sioned by  allowing  an  appeal  in  cases  of  an 
allowance  for  alimony  pendente  lite,  says: 
"At  all  events,  that  a  law  may  work  In- 
convenience or  hardship  to  a  party  litigant 
In  a  particular  case  is  no  reason  for  with- 
drawing from  another  a  legal  right,  and  per- 
haps it  is  as  well  In  the  main  that  the  road 
to  divorce  should  not  be  altogether  a  path- 
way strewn  with  roses."  In  the  case  of 
Gnihl  V.  Gruhl,  123  Ind.  87,  23  K  E.  1101, 
the  doctrine  is  announced  that  an  appeal 
may  be  taken  from  an  order  allowing  ali- 
mony pendente  lite  and  attorney's  fees. 
Traylor  v.  Richardson,  2  Ind.  App.  452,  28 
N.  El  206:  "Allowance  pending  action  in  di- 
vorce: An  appeal  will  lie  directly  from  an 
(H-der  making  an  allowance  to  attorneys  for 
services  rendered  to  a  wife  In  an  action  for 
divorce,  without  awaiting  the  final  Judg- 
ment In  such  action."  In  Lewis  v.  Lewis, 
20  Mo.  App.  546,  the  court  says:  "The  pow- 
er of  the  court  to  order  and  enforce  the  al- 
lowance for  alimony  pendente  lite,  although 
an  adjunct  to  the  action  of  divorce,  is  an 
Independent  proceeding,  standing  upon  its 
own  merits,  and  In  no  way  dependent  upon 
the  merits  of  the  Issue  in  the  divorce  suit, 
or  in  any  way  affected  by  the  final  decree 
upon  the  merits.  It  grows  ex  necessitate 
rel  out  .of  the  relations  between  the  parties 
to  the  controversy.  The  order  making  such 
allowance  In  this  case  was  a  final  and  defi- 
nite order,  disposing  of  the  merits  of  that 
proceeding  In  the  circuit  court,  and  the  re- 
lator was  entitled  to  make  his  appeal."  In 
the  case  of  Blair  v.  Blalr,  74  Iowa,  314,  37 
X.  W.  386,  the  court,  by  Judge  Robinson, 
says:  "If  the  relief  granted  by  the  district 
court  be  regarded  as  an  order  merely,  we 
think  an  appeal  may  be  taken  from  it  It 
Is,  however,  in  the  form  of  a  Judgment,  and. 
while  it  is  designed  to  provide  for  the  tem- 
porary needs  of  the  plaintiff.  It  Is  perma- 
nent in  form,  providing  for  the  payment  of 
fixed  amounts  on  specified  dates,  and  author- 
izing execution  for  their  collection.  It  may 
therefore  be  regarded  as  a  Judgment  final 
for  the  amounts  therein  named.  The  motion 
to  dismiss  the  appeal  Is  overruled."  In  the 
case  of  Blake  v.  Blake,  80  111.  524,  there  was 
an  appeal  from  an  order  of  the  trial  court 
allowing  alimony  pendente  Ute.  A  motion 
was  made  to  dismiss  the  appeal  on  the 
ground  that  the  decree  appeale(^  from  is 
interlocutory,  and  not  final,  being  an  exact- 
ly parallel  case  with  the  case  at  bar.  In 
that  case,  Chief  Justice  Scott,  speaking  for 
the  full  court,  says:  "The  question  raised 
is  one  that  has  never  been  passed  on  by 
this  court,  but,  upon  first  impressions,  we 
are  of  opinion  the  appeal  will  lie.  It  Is  a 
money  decree.  Is  for  a  specific  sum,  and  Is 
payable  absolutely.  No  execution  has  been 
as  yet  awarded,  but  the  court  has  the  un- 
doubted authority  to  award  an  execution,  or. 
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If  payment  was  ■willfully  and  contumaciously 
refused,  tlie  decree  might  be  enforced  by 
attachment  as  for  contempt,  or  payment 
might  be  coerced  by  sequestration  of  real 
or  personal  estate.  By  one  mode  or  the  oth- 
er, the  decree  could  be  enforced,  and  if  de- 
fendant has  property  it  could,  in  some  way 
consistently  with  the  practice  in  courts  of 
chancery,  be  subjected  to  its  payment.  Such 
decree  does  not  seem  to  us  to  be  merely 
Interlocutory.  It  Is  more  In  the  nature  of  a 
final  decree,  and.  If  no  appeal  lies,  this  case 
affords  an  instance  of  a  money  decree  against 
a  party  from  which  no  relief  can  be  had, 
no  matter  how  unjust  or  oppressive.  This 
ought  not  to  be.  it  Is  no  answer  to  this 
position  to  say  defendant  can  have  this  de- 
cree against  him  reviewed  on  appeal  or  error 
after  final  decree  in  the  original  cause.  Of 
what  avail  would  that  privilege  be  to  him 
then?  The  litigation  might  be  protracted,  and 
years  elapse  before  any  final  decision  could 
be  reached.  In  the  meantime,  he  has  been 
Imprisoned  for  disobedience  to  the  decree, 
or  his  property,  under  process  of  law,  been 
subject  to  the  payment  of  the  sum  decreed. 
Nor  does  the  fact  that  an  appeal  Is  allowed 
Impose  any  hardship  not  Incident  to  other 
money  decrees  from  which  appeals  may  be 
prosecuted.  On  the  theory  alimony  Is  for 
the  Immediate  benefit  of  the  wife,  to  enable 
her  to  prosecute  or  defend  her  suit  against 
her  husband  on  terms  of  equality,  the  only 
serious  result  would  be  to  delay,  the  litiga- 
tion until  the  propriety  of  the  decree  for 
temporary  alimony  and  solicitor's  fees  could 
be  determined  In  the  appellate  court  On 
the  contrary.  If  an  appeal  should  be  denied 
It  might  subject  defendant  to  very  great 
hardships  in  many  cases,  as  the  sequel  will 
show.  It  Is  apprehended  there  can  be  no 
decree  against  a  party,  that  will  work  a 
deprivation  of  his  property  or  liberty,  from 
which  no  appeal  or  writ  of  error  will  lie. 
Such  Is  the  decree  against  defendant.  Un- 
der it  he  may  be  deprived  of  his  liberty, 
or  his  property  subject  to  levy  and  sale." 
And  further  the  court  says:  "But  this  court 
has  always  assumed  Jurisdiction  to  review 
the  action  of  the  coiurt  below  In  the  allow- 
ance either  as  to  alimony  or  solicitor's  fees, 
and  Its  right  to  do  so  has  not  been  question- 
ed." And  then  they  cite  with  approval  Blake 
V.  Blake,  70  III.  618.  Foss  v.  Foss,  100  III. 
576:  "Alimony.  The  allowance  of  alimony 
to  the  wife  for  her  support  pending  a  suit 
for  divorce,  and  to  enable  her  to  malutain 
or  defend  the  suit,  under  the  statute,  as  at 
common  law.  In  discretionary;  but  this  dis- 
cretion is  a  Judicial,  and  not  an  arbitrary, 
one,  and  Is  subject  to  review  upon  appeal 
or  error."  An  order  allowing  alimony  pen- 
dente lite  held  appealable  direct  to  the  su- 
preme court.  Williams  v.  Williams,  29  Wis. 
517.  Hence  we  think  the  motion  to  dismiss 
the  appeal  should  be  overruled. 

The  next  question  Is,   was   this  such   an 
abuse  of  discretion  by   the   trial   court  as 


would  warrant  a  reversal  of  the  order  al- 
lowing alimony  pendente  lite?  In  our  opin- 
ion, the  order  allowing  alimony  pendente  lite 
and  suit  money  was  an  order  entirely  Inde- 
pendent of  the  merits  of  the  original  action 
for  divorce,  and  did  not  depend  to  any  extent 
upon  the  final  decision  of  the  merits  of  the 
case.  We  are  aware  that  In  many  of  the 
states  it  has  been  held  that  alimony  pendente 
lite  and  solicitor's  fees  could  not  be  allowed 
by  the  court  until  after  the  return  day  of 
the  process  of  stunmons,  and  only  upon  no- 
tice to  the  opposite  parly.  But  we  think  a 
different  rule  prevails  in  this  territory,  on 
account  of  the  peculiar  wording  of  our  stat- 
ute on  the  subject,  under  "Procedure,  Civil," 
art.  28,  entitled  "Divorce  and  Alimony." 
Section  4548  of  the  Statutes  of  Oklahoma  of 
1803  contains  this  provision:  "After  a  peti- 
tion has  been  filed  In  an  action  for  divorce 
and' alimony,  or  for  alimony  alone,  the  court, 
or  Judge  thereof  in  vacation,  may  make  and 
enforce  by  attachment  such  order  •  •  • 
for  support  of  the  wife  during  the  pendency 
of  the  action  as  may  be  right  and  proper; 
and  may  also  make  such  order  relative  to 
the  expenses  of  the  suit  as  will  insure  to  the 
wife  an  efllclent  preparation  of  her  case." 
Thus,  it  will  be  seen  that  the  right  of  the 
court  to  make  the  order  only  depends  upon 
the  filing  of  a  petition,  and  does  not  depend 
upon  the  truth  or  falsity  of  It.  This  order  Is 
made  for  the  very  purpose  of  trying  the  is- 
sues raised  by  the  pleadings,  to  wit,  did  a 
common-law  marriage  exist  between  the  par- 
ties? The  court  was  under  no  legal  obliga- 
tion to  Investigate  this  question  in  advance 
of  this  order.  Nor  was  it  the  Intention  of 
the  law  that  he  should  do  bo.  If  the  peti- 
tion on  its  face  made  such  a  showing  as  enti- 
tled the  plaintiff  to  a  divorce  or  alimony, 
then,  under  the  provision  of  the  statute,  the 
court  had  the  undoubted  right  to  make  this 
order  for  alimony  and  suit  money,  and,  if 
the  order  was  right  when  it  was  made,  the 
plaintiff's  failure  to  sustain  the  allegations 
of  her  petition  could  not  In  any  way  render 
the  action  of  the  court  erroneous.  In  the 
case  of  Traylor  v.  Richardson,  above  dted 
In  2  Ind.  App.  452,  28  N.  E.  205.  it  Is  said: 
"Where,  pending  an  action  for  divorce,  the 
court  makes  an  order  that  the  defendant  pay 
to  the  wife's  attorneys  a  certain  sum  within 
a  given  time,  to  enable  her  to  prepare  her 
case  for  trial,  the  fact  that  subsequent  to 
the  order  the  wife  voluntarily  dismisses  the 
action,  and  returns  to  her  husband,  is  no  de- 
fense to  an  action  on  the  order,  where  the 
defendant  has  taken  no  steps  to  have  the  or- 
der  rescinded  or  modified."  In  the  ca-ise  of 
Gruhl  V.  Gruhl,  123  Ind.  88,  23  N.  E.  1101. 
In  speaking  of  this  kind  of  an  order,  the  court 
says:  "But  the  question  whether  or  not  the 
charges  were  true  or  imaginary  was  a  ques- 
tion for  the  final  hearing,  and  did  not  enter 
Into  the  determination  of  the  preliminary 
motion,  and  hence  the  court  could  not  con- 
sider It  in  advance  of  Its  time.     The  court 
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could  determine  no  qnestion  relating  to  the 
merits  of  tlie  controversy  except  on  tlie  final 
trial,  when  ample  opportunltj-  would  be  af- 
forded to  examine  and  cross-examine  wit- 
nesses." We  have  examined  this  record  very 
closely,  and  we  are  unable  to  see  that  this 
allowance  was  exorbitant  or  unreasonable, 
or  that  there  has  been  an  abuse  of  discretion 
which  requires  our  interference.  Hence  the 
Judgment  of  the  district  court  will  be  atBrm- 
ed.  All  the  Justices  concurring,  except  BUR- 
PORD,  C.  J.,  who,  having  tried  the  cause  be- 
low, toolc  no  part  in  this  decision,  and  Mc- 
ATEE,  J.,  not  Bitting. 


(IS  Colo.  App.  35) 

FAIRBANKS  et  al.  v.  KENT  et  «1. 

<Gonrt  of  Appeals  of  Colorado.    Jan.  14,  1901.) 

CONVERSION  —  IDENTITY  —  VALUE  —  ATTACH- 
MENT—REPLKVIN^IUDGMENT—DEatAND. 

1.  In  an  action  for  conversion  of  certain 
Rtoves,  the  person  who  prepared  the  bill  of  sale 
i)y  which  the  stoves  were  conveyed  to  plain- 
tiff, and  who  was  present  when  the  stoves  were 
delivered  thereunder,  and  who  rented  the  build- 
ing in  which  they  were  stored,  testified  that  the 
stoves  were  talien  from  the  possession  of  the 
Keller,  and  placed  in  this  buildini;,  and  locked 
uj),  and  that  subsequently  a  constable  and  de- 
fendant's attorney  went  there,  and  broke  the 
<loor,  and  took  the  stoves  out  under  a  writ  of 
sittachment  against  the  seller,  and  that  they 
were  the  stoves  involved  in  the  present  action. 
lleld  thiit,  in  the  absence  of  proof  to  the  con- 
trary, the  testimony  was  sufficient  to  identify 
the  property  as  that  converted. 

2.  In  an  action  for  conversion  of  stoves  at 
v.,  testimony  as  to  their  value  at  D.,  by  giving 
the  wholesale  price  in  D.,  and  adding  the 
freight  between  D.  and  V.,  was  competent  to 
establish  the'r  value;  it  being  shown  that,  ac- 
<-ording  to  the  course  of  trade,  this  would  be 
the  value  of  the  property  at  V.  at  the  time  and 
place  of  the  conversion,  the  stoves  being  new, 
and  sold  and  shipped  from  D. 

3.  A  judgment,  in  attachment  against  the 
debtor,  cannot  operate  as  an  estoppel  in  an  ac- 
tion by  a  third  person  against  the  attaching 
creditor  for  conversion  of  the  goods  attached. 

4.  A  judgment  of  dismissal  in  replevin  of 
Kuods  under  attachment  cannot  operate  as  an 
estoppel  against  a  subsequent  suit  for  conver-, 
sion  for  the  same  goods. 

5.  Attaching  creditors  having  levied  on  goods 
conveyed  by  the  debtor  in  good  faith  to  a  third 
person,  tiie  latter  could  sue  in  conversion  there- 
for without  a  demand. 

G.  A  judgment  sustaining  an  attachment  has 
no  bearing  on  the  question  whether  the  levy 
was  wrongful  as  to  third  persons,  and  hence  as 
to  the  necessity  of  a  demand  therefor  before 
suit  by  the  latter. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  B.  H.  Kent  and  another,  doing 
business  under  the  firm  name  and  style  of 
Kent  &  Stuchfleld,  against  Fairbanks,  Morse 
&  Co.  From  a  Judgment  for  plaintifCs,  de- 
fendants appeal.    Affirmed. 

Charles  H.  Dyett,  for  appellants.  'Thomas 
A.  Thomas,  for  appellees. 

BISSBLL,  P.  J.  Kent  &  Stuchfleld 
brongbt  this  suit  against  Fairbanks,  Morse 
■&  Co.  to  recover  for  the  conversion  of  a  lot 


of  stoves.  The  case  was  tried  to  the  court 
without  a  Jury,  and  the  court  found  for  the 
plaintiffs,  and  they  had  Judgment  for 
?123.80,  wherefrom  Fairbanks,  Morse  &  Co. 
prosecute  this  appeal.  The  history  of  the 
case,  briefly,  Is  this:  One  Hudlow  was  in 
business  in  Victor,  and  had  bought  hardware 
from  Kent  &  Stuchfleld,  who  were  carrying 
on  this  business  in  Denver,  Some  stoves 
were  purchased,  and  those  In  controversy 
were  among  the  number.  Hudlow  probably 
became  embarrassed,  and  for  that  or  some 
other  unexplained  reason  undertook  to  set- 
tle bis  account  with  Kent  &  Stuchfleld  by 
reselling  and  turning  the  stoves  over  to  them. 
The  bill  of  sale  from  Hudlow  to  Kent  & 
Stuchfleld  was  duly  prepared  and  executed, 
and  Its  terms  and  conditions  were  carried 
out  by  delivery  by  Hudlow  to  their  agent 
In  Victor.  The  stoves  were  taken  to  contig- 
uous premises  in  a  room  which  had  been 
rented  for  the  ptuposc,  and  there  stored  and 
locked  up.  After  tills  transaction. was  com- 
pleted, and  without  any  preliminary  talk 
about  its  regularity,  Fairbanks,  Morse  &  Co. 
brought  an  attachment  suit  against  Hudlow. 
and  in  executing  the  writ  proceeded  to  break 
down  the  door  and  seize  the  stoves  and  sell 
them.  Immediately  thereafter,  Kent  &  Stuch- 
fleld brought  a  replevin  suit.  In  which  the  at- 
tachment plaintiffs  gave  a  redelivery  bond, 
and  the  property  never  repassed  Into  Kent 
&  Stuchfleld's  possession.  This  replevin  suit 
thus  begun  was  ultimately  dismissed  before 
trial,  and  consequently  cuts  no  flgure  In  the 
case,  except  as  showing  that  the  property 
passed  into  the  possession  of  the  appellant. 
The  appellant's  suit,  of  course,  proceeded  to 
Judgment  against  Hudlow,  and  the  attach- 
ment was  sustained.  In  the  present  suit  the 
bill  of  sale  was  set  out  In  the  complaint,  the 
Inventory  of  the  goods  stated,  the  seizure  and 
conversion  of  the  goods  laid,  and  there  was 
a  prayer  for  the  conversion. 

When  the  trial  came  on  the  bill  of  sale  was 
produced,  and  properly  proven,  to  show  Kent 
&  Stuchfleld's  title.  Subsequently  a  witness 
was  offered,  who  prepared  the  bill  of  sale,  and 
had  It  executed,  who  was  present  at  the  time 
the  stoves  were  delivered  thereunder,  and 
who  rented  the  store,  and  he  gave  evidence 
that  the  stoves  were  taken  out  and  put  into 
this  Independent  room,  and  locked  up,  and 
that  subsequently  the  constable  and  the  at- 
torney for  the  defendants  went  there,  and 
broke  the  door  down  and  took  the  stoves  out, 
and  that  they  were  the  stoves  involved  In  the 
replevin  suit  and  In  the  present  action.  One 
of  the  Arm  of  Kent  &  Stuchfleld  substantially 
identified  the  stoves,  which  were  known  by 
names  as  well  as  by  numbers,  although  they 
seem  to  have  been  described  in  the  trade  one 
way  and  in  the  bill  of  sale  in  another.  The 
appellants  complain  that  there  was  no  suffi- 
cient Identification  of  the  goods.  It  Is  Im- 
possible to  agree  with  them,  because  the  al- 
legations of  the  complaint,  coupled  with  the 
testimony  of  the  witness  respecting  the  exe- 
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cutlon  of  the  bill  of  sale,  the  delivery  of  the 
stoves  thereunder,  their  storage,  and  ulti- 
mate seizure,  was  enough.  In  the  absence  of 
any  proof  to  the  contrary,  to  prove  the  iden- 
tity, and  entitle  the  plaintiffs,  their  other 
evidence  being  sufficient,  to  recover. 

The  appellants  likewise  complain  that 
there  was  no  evidence  of  value,  or,  if  there 
was,  that  it  was  given  by  parties  who  were 
not  competent  to  testify.  They  insist,  of 
course,  the  rule  is  that  the  value  of  goods 
converted  is  their  value  at  the  time  and  place 
of  conversion.  We  concede  It,  but  we  find 
enough  in  the  record  from  which  this  proof 
can  be  extracted,  so  that,  without  any  proof 
to  the  contrary,  we  would  be  without  the 
right  to  reverse  the  case.  One  of  the  firm  of 
Kent  &  Stuchfleld  testified  as  to  the  value  of 
this  stuff,  giving  the  wholesale  price  In  Den- 
ver, and  adding  the  freight  between  Denver 
and  Victor.  According  to  the  course  of  trade, 
as  testified  to  by  him,  this  would  be  the 
value  of  the  stoves  In  Victor  at  the  time 
and  place  of  the  conversion.  The  stoves  were 
new,  had  been  sold  and  shipped  there,  and 
we  do  not  discover  any  such  deficiency  of 
proof  of  value  as  warrants  us  to  disturb  the 
judgment. 

We  see  nothing  in  the  proposition  suggest- 
ed by  the  appellants  respecting  the  estoppel 
by  the  Judgments  rendered  by  the  Justice. of 
the  peace.  So  far  as  concerns  the  Judgment 
In  favor  of  Fairbanks,  Morse  &  Oo.,  it  Is 
simply  a  Judgment  against  Hudlow,  showing 
that  he  was  Indebted  to  that  firm,  and  that 
he  had  done  those  things  which  entitled  them 
to  an  attachment.  Whatever  may  be  the  ef- 
fect of  that  Judgment  as  between  Fairbanks, 
Morse  &  Co.  and  Hudlow,  It  In  no  manner 
affects  the  appellees  here,  nor  did  the  pro- 
duction of  the  record  of  that  Judgment  In 
any  wise  bear  on  the  question  of  their  right 
to  recover.  The  other  Judgment  was  simply 
a  judgment  of  dismissal,  and  it  did  not  and 
does  not  have  any  bearing  on  the  subsequent 
suit  brought  for  conversion.  The  parties  had 
a  right,  if  they  saw  fit,  to  abandon  their 
replevin  suit,  and  bring  an  action  In  troveri 
If  they  could  prove  the  facts  which  would 
otherwise  maintain  the  action.  The  only 
force  that  we  can  see  to  It  Is  that  the  deliv- 
ery bond  supports  the  plaintlflfs'  case,  and 
tends  to  show  that  they  got  the  goods,  and, 
never  having  returned  them,  of  course  con- 
verted them. 

The  only  other  proposition  presented  re- 
spects the  necessity  for  a  demand.  What- 
ever may  be  the  rule  In  case  the  original  tak- 
ing is  rightful,  the  evidence  In  this  case 
shows  that  possession  was  acquired  by  Fair- 
banks, Morse  &  Co.  wrongfully  as  against  the 
appellees,  and  under  those  circumstances 
tlicy  could  bring  suit  without  a  demand,  and, 
otherwise  proving  their  case,  could  recover 
the  value  of  the  property.  The  rendition  of  a 
judgment  in  favor  of  Fairbanks,  Morse  &  Co. 
against  Hiidlow,  and  the  order  sustaining  the 
attachment,  has  no  bearing  on  this  proposi- 


tion. That  Is  a  matter  between  the  parties 
to  that  suit,  and  it  In  no  manner  determines 
or  affects  the  character  of  the  property  ac- 
quired as  against  the  appellees  here,  and  the 
cause  of  action  which  was  occasioned  there- 
by. We  have  spent  more  time  In  examining 
the  case  than  perhaps  Its  importance  justi- 
fies, and,  having  disposed  of  all  the  essen- 
tial propositions  presented  by  counsel  for 
plaintiffs,  we  conclude  with  the  afiirmance  of 
the  Judgment.    Affirmed. 


(IS  Colo.  App.  22) 
HIWASSEE    GOLD-MIN.   CO.   t.   HOTCH- 
KISS  MOUNTAIN  MINING  &  REDUC- 
TION CO. 
(Court  of  Appeals  of  Colorado.    Jan.  14,  1901.) 

NEW  TRIAI.-CONDITIONS  PRBCEDBNT— COSTS 
—PAYMENT. 
Suits  by  two  mining  companies  against 
each  other  to  determine  coaflicting  claims  were 
consolidated,  and  after  entry  the  judgment  in 
favor  of  defendant  was  corrected  to  include  at- 
torney's fees  and  expense  of  adverse,  accord- 
ing to  a  stipulation  between  the  parties  before 
trial  that,  if  defendant  recovered,  those  soms 
should  be  included  in  the  judgment.  Code,  i 
272,  provides  that  the  nnsnccessfni  party  in  a 
suit  for  possession  of  realty  may  pay  the  costs 
recovered  thereby,  and  on  application  the  court 
shall  vacate  the  judgment  and  grant  a  new 
trial.  Held  that,  plaintiff  having  paid  the  costs 
of  both  actions  as  taxed,  it  was  error  to  deny 
its  motion  for  a  vacation  of  the  judgment  and 
a  new  trial  because  it  had  not  paid  the  attw- 
ney's  fee  and  expense  of  adverse,  since,  beiog 
made  part  of  the  judgment  proper,  their  pay- 
ment was  not  necessary  to  make  compliance 
with  the  statute  complete. 

Appeal  from  district  court,  Hinsdale  coun- 
ty. 

Action  by  the  Hlwassee  Gold-Mining  Com- 
pany against  the  Hotchkiss  Mountain  Min- 
ing &  Reduction  Company  to  determine  con- 
flicting mining  claims.  From  an  order  de- 
nying a  motion  for  a  new  trial,  plalntilC  ap- 
peals.   Reversed. 

Charles  D.  Hayt  and  Rlddell  &  Stark- 
weather, for  appellant.  S.  D.  Crump  and  O. 
D.  Bardwell,  for  appellee. 

THOMSON,  J.  The  Hlwassee  Gold-Min- 
ing Company  made  application  in  the  United 
States  land  office  at  Gunnison  for  a  United 
States  patent  to  the  Palmer  lode  mining 
claim,  and  the  Hotchkiss  Mountain  Mining 
&  Reduction  Company  made  application  in 
the  same  land  office  for  a  United  States  pat- 
ent to  the  lima  lode  mining  claim.  The  snt^ 
face  boundaries  of  the  two  claims  were  In 
conflict,  and  each  claimant,  duly  adversed 
the  application  of  the  other.  Within  the  le- 
gal time,  each  adverse  claimant  brought  suit 
upon  its  adverse  In  the  same  court  to  deter- 
mine It^  right  to  the  territory  In  dispute. 
There  were,  therefore,  upon  the  docket  of 
the  court,  two  cases  Involving  the  same  sub- 
ject-matter. In  one  of  which  the  Hlwassee 
Company  was  plaintiff  and  the  Hotchkis.* 
Company  defendant,  and  in  the  other  of 
which  the  Hotchkiss  Company  was  platnti" 
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and  the  Hlwassee  Company  defendant  Is- 
sues having  been  joined  in  both  cases,  It 
■was  ordered  that  they  be  consolidated  and 
tried  together.  The  result  of  the  tilal  was 
a  verdict  In  favor  of  the  Hotchklss  Mountain 
Mining  &  Reduction  Company.  Judgment 
was  entered  on  the  verdict.  After  its  entry, 
the  Hotchkiss  Company  moved  that  It  he  cor- 
rected so  as  to  Include  an  attorney's  fee  of 
$50  and  the  expense  of  adverse,  amounting 
to  HIO,  for  the  reason  that  before  trial  It 
had  been  stipulated  by  counsel  of  the  re- 
spective parties  that,  In  case  the  Hotchklss 
Company  should  prevail,  those  sums  should 
be  allowed  to  It,  and  Included  In  the  judg- 
ment. Affidavits  accompanied  the  motion, 
and  the  court,  upon  the  hearing,  found  that 
a  stipulation  had  been  made  as  alleged,  ex- 
cept that  the  amount  to  be  allowed  as  ex- 
pense of  adverse  was  $40,  Instead  of  $110, 
and  ordered  those  amounts  to  be  Included  In 
the  judgment,  and  made  part  of  It.  The 
judgment  was  amended  accordingly. 

Code,  §  272,  provides  that,  whenever  judg- 
ment shall  be  rendered  against  either  party 
In  a  suit  for  the  possession  of  realty,  It  shall 
be  lawful  for  the  party  against  whom  judg- 
ment Is  rendered  at  any  time  before  the  first 
day  of  the  succeeding  term  to  pay  all  costs 
recovered  thereby,  and  upon  application  of 
such  party,  such  costs  having  been  paid,  the 
court  shall  vacate  the  judgment,  and  grant 
a  new  trial  of  the  cause.  The  Hlwasseei 
Company,  within  the  time  limited,  moved  the 
court  to  set  aside  the  judgment  and  grant  a 
new  trial,  alleging  that  It  had  paid  the  costs 
of  the  suits.  The  court  found  that  all  the 
costs  In  both  cases  had  been  paid  by  it  ex- 
cept the  ?30  allowed  for  attorney's  fees  and 
the  $40  allowed  as  expense  of  adverse,  but 
that  these  had  not  been  paid,  and  thereupon 
denied  the  motion.  The  Hlwassee  Company 
is  here  by  appeal  from  the  judgment.  It  is 
possible  that  the  Hotchklss  Mountain  Min- 
ing &  Seduction  Company,  by  reason  of  Its 
having  been  plaintiff  In  one  of  the  adverse 
suits,  and  victor  in  both,  would,  by  the  terms 
of  section  423  of  the  General  Statutes,  have 
bad  a  right  to  the  taxation  of  those  sums  as 
costs.  If  these  had  been  so  taxed,  their  pay- 
jnent,  together  with  the  payment  of  the  other 
costs,  by  the  losing  party  would  have  been 
a  condition  precedent  to  the  granting  of  a 
new  trial.  But  the  attorney's  fee  and  the 
expense  of  adverse  were  not  taxed  as  costs. 
They  were  Included  in-  the  judgment  prop- 
er, as  being  in  the  nature  of  damages,  and 
it  was  not  by  virtue  of  the  statute  that  their 
recovery  was  adjudged.  The  sole  ground  of 
their  allowance  was  the  stipulation  of  the 
parties.  All  that  Is  required  of  the  losing 
party  in  ejectment  in  order  to  a  new  trial  is 
the  payment  of  the  costs  which  have  been 
taxed.  When  he  has  paid  those,  his  right  is 
complete,  and  it  Is  error  to  deny  It.  No 
part  of  the  judgment  proper  need  be  paid; 
nothing  but  the  costs.  The  court  found  that 
the  appellant  had  paid  all  the  costs  except 


the  $50  and  the  $40.  But  those  siims  were 
not  costs,  so  that,  upon  the  court's  finding, 
there  was  a  full  compliance  with  the  Code 
provision,  and  a  new  trial  should  have  been 
ordered.  The  judgment  will  be  reversed. 
Reversed. 

(16  Colo.   App.   39) 

KLUG  T.  McPHBB. 
(Court  of  Appeals  of  Colorado.    Jan.  14,  1001.) 

PBRJDRY— JUSTIFICATION      OF     StJRBTY— MA- 
LICIOUS  PROSECUTION— APPEAL. 

1.  A  memorandum,  below  the  justification  in 
an  appeal  bond,  stating  the  surety's  financial 
condition,  is  for  the  advice  of  the  clerk,  and, 
even  if  false,  does  not  amount  to  perjury,  since 
the  statute  regulating  appeals  makes  no  pro- 
vision for  justification. 

2.  The  statute  authorizing  indorsement  of  the 
name  of  the  prosecuting  witness  on  on  indict- 
ment for  a  crime  committed  aeainst  the  proper-, 
ty  or  person  of  an  individual  does  not  apply  to 
the  crime  of  perjury;  and  the  fact  that  defend- 
ant's name  was  indorsed  on  an  indictment  foi' 
perjury  does  not  connect  him  with  the  prosecu- 
tion, making  him  liable  as  for  malicious  prose- 
cution, since  he  might  have  been  summoned  in 
invitum. 

3.  In  a  suit  for  malicions  prosecution  the  con- 
nection of  defendant  with  the  prosecution  is  a 
fact  which  must  be  established. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  John  P.  King  against  Charles  D. 
McPhee.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Daniel  Sayer,  Clay  B.  Whltford,  and  H.  A. 
Llndsley,  for  appellant.  Hartzell  &  Steele, 
for  appellee. 

BISSELL,  P.  J.  The  difficulty  of  this  case, 
and  the  consideration  given  to  It,  cannot  be 
measured  by  the  brevity  of  this  opinion.  It 
is  our  inclination,  as  it  is  probably  the  in- 
clination of  all  courts,  to  afford  a  party  who 
has  been  subjected  without  cause  to  a  crim- 
inal prosecution  an  opportunty  to  recover 
damages  for  the  wrong.  I  make  this  state- 
ment in  the  face  of  what  I  believe  to  be  the 
law  and  the  necessity  which  exists  In  all 
republican  governments  to  afford  the  citizen 
a  reasonable  opportunity  to  bring  to  justice 
all  offenders  against  the  general  law.  Under 
our  system  It  is  the  right  of  every  good  cit- 
izen to  complain  to  the  grand  jury  when  he 
believes  crime  has  been  committed,  and  in 
doing  this  he  must  be  measurably  and  rea- 
sonably protected  against  suits  for  maliciotis 
prosecution.  Xotwithstandlng  all  this,  a  very 
.careful  examination  of  this  record  does  not 
enable  us  to  reverse  the  judgment  and  afford 
the  plaintiff  a  chance  to  properly  try  his  case. 

In  1896  there  was  a  suit  between  McPhee 
and  other  parties  in  the  district  court,  which 
resulted  in  a  judgment  and  the  taking  of  an 
appeal  to  this  tribunal.  An  undertaking  was 
given  for  its  prosecution.  This  was  the  ori- 
gin of  the  difficulty.  Klug,  the  appellant, 
was  offered  as  a  surety.  He  signed  the  un- 
dertaking and  justified  before  the  clerk, 
whereby  he  swore  that  he  was  worth  the 
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sum  mentioned  in  tbe  undertaking,  and  above 
bis  Just  debts  and  liabilities,  In  property  not 
exempt  from  execution.  Thereunder  the  jjis- 
tificatlon  there  Tras  a  memorandum,  signed 
by  him,  reciting  that  he  owned  2,500  acres 
of  land  in  Weld  county,— 500  without  in- 
cumbrance. Improved,  and  of  the  value  of 
120,000;  500  head  of  horses;  and  500  head 
of  cattle.  The  prosecution  against  Klug  was 
apparently  based,  although  we  are  not  fully 
advised  about  it  by  this  record,  upon  tbe 
imtrutbfulness  of  this  justification.  In  oth- 
er words,  the  parties  In  whose  favor  the  ap- 
peal bond  ran,  so  he  contends,  investigated 
tbe  matter,  and  found  the  memorandum,  as 
they  claimed,  to  be  untrue,  and  thereupon 
made  a  complaint  before  the  grand  Jury 
against  him,  and  be  was  indicted  for  the 
crime  of  perjury.  On  the  trial  of  that  in- 
dictment he  was  immediately  acquitted,  and 
thereupon  brougbt  this  suit  against  McPhee 
for  damages  for  what  be  alleged  was  a  ma- 
licious prosecution. 

There  are  a  good  many  questions  present- 
ed on  this  appeal  which  have  basis,  and  about 
which  the  trial  court  undoubtedly  committed 
errors,  as  we  look  at  the  record.  We  do  not, 
however,  expect  to  go  through  the  record  and 
discuss  them,  nor  pay  any  attention  what- 
ever to  various  points  urged  by  counsel  for 
appellant,  because  the  whole  matter  is  de- 
termined by  anotlier  consideration,  which  en- 
tirely disposes  of  the  case  and  relieves  us  of 
the  necessity  to  consider  them.  No  matter 
how^  many  errors  may  have  been  committed 
Ity  the  court  in  the  progress  of  the  trial,  if 
tlie  plaintlfC  failed  to  prove  a  fact  funda- 
mental and  essential  to  the  maintenance  of 
his  suit,  he  cannot  have  the  case  reversed 
because  of  them.  There  seems  to  have  been 
a  misconception  respecting  the  memorandum 
signed  by  Klug  underneath  the  justification. 
That  memorandum  was  no  part  or  parcel  of 
the  justification!  and,  whether  true  or  false, 
did  not  render  Klug  liable  either  to  a  prose- 
cution in  a  criminal  proceeding  or  to  a  civil 
suit,  unless  on  some  basis  of  misrepresenta- 
tion which  is  not  exhibited.  Under  our  stat- 
ute, parties  have  the  right  to  appeal.  The 
<mly  limitation  is  that  they  must  give  an  un- 
dertaking in  double  the  amount  of  the  Judg- 
ment, with  sureties  to  be  approved  by  the 
clerk.  The  statute  regulating  appeals  makes 
MO  provision  for  justification,  but  simply  re- 
quires the  clerk  to  satisfy  himself  as  to  the 
sufficiency  of  the  bondsmen.  There  is,  how- 
ever, a  general  statute  respecting  undertak- 
ings, requiring  the  person  taking  them  to  use 
diligence  in  ascertaining  the  responBlbility  of 
the  sureties,  and  requiring  him  to  cause  tbe 
sureties  to  make  an  afiSdavit  that  he  or  they 
are  worth  the  sum  specified  in  the  undertak- 
ing, over  and  above  their  just  debts  and  lia- 
bilities. The  clerk  complied  with  that  stat- 
ute, and  Klug  signed  the  undertaking  and 
made  the  proper  alfidavit.  The  memoran- 
dum below  Is  simply  a  memorandum  for  the 
advice  and  advantage  of  th^  clerk,  and  to 


show  that  that  officer  had  taken  due  precan- 
tion  to  make  Inquiries.  If  the  memorandum 
Itself  is  not  a  part  of  the  Justification,  wheth- 
er true  or  false,  it  would  not  subject  the  sure- 
ty to  any  prosecution  for  perjury.  Neither  Is 
it  a  part  of  tbe  affidavit,  nor  was  it  made 
as  such.  On  the  trial  of  the  present  suit 
there  seems  to  have  been  an  attempt  on  the 
part  of  the  court,  as  well  as  on  the  part  of 
counsel  for  the  appellee,  to  confine  the  proof 
to  a  support  of  this  memorandum,  and  to  an 
attempt  to  show  its  truthfulness.  In  this  re- 
spect both  the  court  and  counsel  were  in  er- 
ror, because  that  was  not  the  gravamen  of 
the  suit;  nor  did  it  make  any  difference,  for 
the  purposes  of  this  action,  whether  or  not 
Klug  could  uphold  and  show  the  absolute 
truthfulness  of  that  memorandum.  To  main- 
tain tbe  present  case,  all  Klug  bad  to  do 
was  to  show  that  his  justification  was  true; 
that  he  was  worth  $20,000  over  and  above  all 
bis  just  debts  and  liabilities;  and  then  show 
that  tbe  prosecution  was  without  probable 
cause,  with  or  without  direct  proof  of  malice, 
as  the  case  might  be,  and  that  the  prosecu- 
tion was  Instigated  by  McPhee  without  the 
Justification  which  the  law  requires  him  to 
show  as  a  defense.  This  erroneous  theory 
regarding  the  case  occasioned,  as  we  have 
already  suggested,  the  commission  of  a  good 
many  errors.  A  good  deal  of  proof  was  re- 
jected which  ought  to  have  been  admitted, 
and  a  good  many  questions  excluded  which 
should  have  been  answered;  but,  regard- 
less of  those  matters,  the  plaintiff  failed  to 
prove  one  fundamental  fact,  and,  falling  in 
this  respect,  he  cannot  complain  because  of 
these  incidental  errors,  nor  ask  the  reversal 
of  the  case.  It  has  been  several  times  de- 
cided, both  by  the  supreme  court  and  this, 
that  the  plaintiff  is  bound  to  make  proof  or 
offer  proof  of  the  fundamental  facts  essen- 
tial to  maintain  his  cause  of  action,  and,  fail- 
ing in  this,  he  cannot  successfully  assign  er- 
ror on  some  ruling  of  the  court  excluding 
other  proof  which  might,  this  being  done, 
be  rendered  admissible.  In  other  words, 
having  offered  testimony  which  the  court 
has  refused,  he  cannot  rest  on  that  proposi- 
tion, though  it  shows  error,  and,  failing  to 
make  or  offer  the  proof  necessary  to  the 
suit,  rest,  have  the  judgment  go  against  him, 
and  then  appeal.  The  failure  of  the  plain- 
tiff's proof  was  with  respect  to  McPhee's 
connection  with  the  prosecution.  The  plain- 
tiff did  not  show  that  McPhee  Instituted  the 
prosecution,  that  be  fathered  it,  that  he 
caused  it  to  be  commenced,  or  that  wlthont 
him  the  indictment  would  not  have  been 
found.  It  is  quite  true,  McPhee  appeared 
on  tbe  back  of  the  indictment  as  the  prose- 
cuting witness.  This,  however,  is  no  proof 
of  his  connection  with  it,  because  that  sim- 
ply shows  that  he  is  the  person  whose 
rights  have  been  perhaps  affected,,  and  per- 
haps the  one  who  furnished  the  principal 
proof  on  which  tbe  prosecution  rests.  It  In 
no  manner  shows  that  be  went  before  tbe 
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grand  Jury  voluntarily,  and  gave  the  evi- 
dence and  started  the  prosecution.  He  may 
have  been  called  there  by  subpoena  Issued  by 
the  prosecuting  officer  or  by  the  grand  Jury 
Itself,  who  may  by  some  one  else  have  been 
advised  of  the  commission  of  the  alleged 
crime.  It  is  quite  true,  there  is  a  statute 
which  provides  for  the  indorsement  of  the 
name  of  the  prosecuting  witness  on  an  in- 
dictment for  a  crime  committed  against  the 
property  or  person  of  an  Individual,  and 
which  under  some  circumstances  will  sub- 
ject the  prosecuting  witness  to  the  i)ayment 
of  costs.  This,  however.  Is  not  that  sort  of 
a  case.  This  prosecution  was  not  instituted 
because  of  Injury  to  the  personal  property 
of  McPhee;  but  it  was  instituted  to  punish 
a  crime  against  the  statutory  law  regarding 
perjury,  which  is  not  a  crime  against  the 
person  or  property  to  which  the  statute 
would  be  applicable.  This  disposes  of  that 
contention  and  the  effect  of  the  indorsement, 
and,  as  has  been  said  by  a  writer  on  the 
subject,  there  must  be  some  evidence  of  the 
identity  of  the  defendant,  and  that  he  was 
a  prosecutor  in  proceedings  which  are  char- 
ged to  be  malicious.  Newell,  Mai.  Pros.  c. 
13,  p.  451,  i  3.  It  Is  quite  evident  this  must 
be  the  law,  regardless  of  authority;  and 
wherever  one  would  seels  to  recover  damages 
for  malicious  prosecution  in  a  case  where 
an  Indictment  has  been  found,  and  the  ac- 
cused tried  and  acquitted,  he  must  produce 
evidence  connecting  the  person  charged  with 
the  instltntlon  of  the  proceedings.  It  Is  very 
different  In  cases  of  an  Indictment  against  a 
person  for  the  violation  of  a  general  law, 
and  the  case  of  an  indictment  against  a  per- 
son for  the  commission  of  a  crime  against 
some  individual,  or  for  a  wrong  done  against 
the  property  of  some, Individual,  and  also  In 
a  case  where  the  prosecution  Is  Initiated  by 
a  complaint  filed  before  a  justice  of  the 
peace,  or  some  other  peace  officer,  based  on 
an  affidavit  signed  by  one  who  complains. 
At  all  events,  in  the  present  suit  we.  are  un- 
able, although  we  have  read  the  abstract 
and  supplemental  abstract  with  great  care, 
to  find  therein  any  evidence  which  is  suffi- 
cient to  so  connect  Mr.  McPhee  with  the 
prosecution  as,  under  any  circumstances  or 
any  condition  of  the  proof,  to  render  him 
liable  In  damages  for  the  wrong  which  was 
apparently  done  Mr.  King.  This  being  true, 
the  judgment  of  nonsuit  which  was  entered 
In  the  court  below  on  this  proof  was  mani- 
festly right,  and  It  must  necessarily  be  af- 
firmed.   Affirmed. 


(16  Colo.  App.   44) 

PAUL  V.  ROOKS. 
(Court  of  Appeals  of  Colorado.    Jan.  14,  1901.) 

JUSTICES  OF  THE  PEACE  —  JURISDICTION  — 
GEiVERAL  APPEARANCE  —  WAIVER  OF  DE;- 
FECTS— ATTACHMENT— SUMMONS  —  RETURN 
—APPEAL,  —  EFFECT  AS  APPEARANCE  —  CER- 
TIORARI. 
1.  Where,  in  an  action  commenced  before  a 

justice  of  the  peace  by  attachment,  the  sum- 


mons made  returnable  in  13  days  was  not  serv- 
ed on  defendant,  but  on  return  day  the  case  was 
continued  for  12  days  at  his  request,  made  by 
letter,  defeodant's  motion  to  quash  the  sum- 
mons and  dismiss  the  action  because  Laws 
1897,  p.  113,  §  2,  requires  that  in  attachment 
cases,  on  the  return  day  of  the  summons,  which 
shall  not  be  more  than  10  days  from  the  issu- 
ance thereof,  the  justice  shall  continue  the 
hearing  for  20  days,  was  properly  denied,  since, 
as  such  statute  was  intended  for  the  Ijenefit  of 
creditors  of  defendant  other  than  plaintiff, 
failure  to  comply  with  it  could  not  prejudice 
defendant. 

2.  Where,  In  an  action  commenced  before  a 
justice  of  the  peace  by  attachment,  the  sum- 
mons, made  returnable  in  13  days,  was  not  serv- 
ed on  defendant,  but  on  the  return  day  the  case 
was  ailjomned  at  defendant's  request  by  letter, 
he  thereby  waived  any  defect  in  the  summons 
or  in  its  service,  since  such  application  was  a 
general  appearance. 

3.  Motion  by  defendant  on  the  adjourned  day 
to  dismiss  the  attachment  was  a  general   ap- 

Eearance.  though  he  stoted  in  the  motion  that 
e  appeared  specially  for  that  purpose  only, 
since  he  would  have  no  right  to  make  such  mo- 
tion unless  he  were  in  court. 

4.  Defendant,  by  appealing  from  the  judg- 
ment of  the  justice,  gave  jurisdiction  of  the  per- 
son, and  waived  ail  defects  In  the  service  of 
process. 

5.  Under  Code,  S  297,  providing  that  a  writ 
of  certiorari  may  be  granted"  where  an  inferior 
tribunal  exceeds  its  jurisdiction  and  there  is 
no  appeal,  nor,  in  the  judgment  of  the  court, 
any  plain,  speedy,  and  adequate  remedy,  the 
mere  fact  that  an  appeal  lies  to  a  final  judg- 
ment is  not  conclusive  against  the  right  to  a 
writ  of  certiorari. 

Appeal  from  Jefferson  county  court 
Action  by  John   W.   Paul   against   F.  M. 
Rooks.    From  an  order  dismissing  the  cause 
on  appeal  from  a  judgment  In  plaintiff's  fa- 
vor, he  appeals.    Reversed. 

Flllius  &  Davis,  for  appellant  S.  A  Os- 
born,  for  appellee. 


WILSON,  J.  This  action  was  commenced 
by  plaintiff,  Paul,  before  a  justice  of  the 
peace,  by  attachment  Summons  was  Issued 
and  made  returnable  In  13  days.  There  was 
no  service  upon  the  defendant  Upon  the  re- 
turn day,  at  the  request  of  the  defendant  by 
letter,  the  case  was  continued  for  12  days. 
The  garnishee  apiieared  and  made  answer  to 
the  garnishment  process.  At  the  expiration 
of  the  time  for  which  the  cause  was  con- 
tinued, the  defendant  appearing  specially  by 
attorney,  moved  the  court  In  writing,  to 
quash  the  summons  because  it  was  made  re- 
turnable In  13  days  from  the  date  of  Its  Is- 
suance, Instead  of  not  more  than  10  nor  less 
than  5  days,  as  required  by  law.  At  the 
same  time  the  defendant  by  his  attorney, 
also  claiming  to  appear  specially,  ffied  a  mo- 
tion to  dismiss  the  attachment,  assigning  va- 
rious reasons  therefor.  Both  motions  were 
overruled,  and  thereupon,  after  hearing  the 
testimony  of  plaintiff,  judgment  was  render- 
ed In  his  favor.  The  defendant  by  his  attor- 
ney, then  asked  that  no  execution  Issue  for 
10  days,  until  he  could  take  the  case  up  by 
appeal,  which  was  done  within  such  time. 
In  the  county  court  defendant  by  his  attor- 
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ney,  moved  the  court  to  dlsmise  the  action 
on  the  ground  that  the  judgmelit  of  the  jus- 
tice court,  as  appeared  from  the  transcript 
and  the  papers  In  the  case,  was  absolutely 
void  for  the  lack  of  Jurisdiction  by  the  jus- 
tice. This-  motion  was  sustained,  and  the 
cause  dismissed. 

The  motion  of  defendant  In  the  Justice 
court  to  quash  the  summons  and  dismiss  the 
action  was  based  upon  an  amendment  to  the 
law  regulating  attachments  before  Justices  of 
the  peace,  adopted  in  1897,  which  required, 
substantially,  that  In  all  such  cases,  upon  the 
return  day  of  the  summons,  "which  shall  not 
be  less  than  five  nor  more  than  ten  days 
from  the  Issuing  thereof,"  the  Justice  shall 
continue  the  bearing  for  20  days,  etc.  Laws 
1897,  p.  113,  §  2.  The  contention  Is  that  the 
requirements  of  this  section  were  violated 
In  both  Instances;  the  summons  having  been 
made  returnable  in  13  days,  and  the  cause 
having  been  continued  for  only  12  days  after 
the  return  day.  It  is  obvious  from  the  mere 
reading  of  the  section  that  it  was  intended 
solely  for  the  benefit  and  protection  of  cred- 
itors of  the  defendant  other  than  the  plain- 
tlfT,  If  there  should  be  any.  It  was  to  give 
them  an  opportunity  to  come  in  and  prorate 
with  the  plaintiff.  They  alone  would  have  a 
right  to  complain  of  a  failure  to  proceed  In 
accordance  with  the  provisions  of  the  section, 
and  none  are  here  complaining.  The  defend- 
ant would  have  no  right  to  object,  because 
his  rights  were  not  prejudiced  by  such  fail- 
ure. Even,  however,  If  he  did  have  the 
right  to  object  at  any  time,  he  lost  such  right 
by  his  subsequent  acts.  There  Is  no  ques- 
tion about  the  Justice  having  Jurisdiction  of 
the  subject-matter.  The  only  dispute  is  as 
to  the  jurisdiction  of  the  person.  It  is  too 
well  settled  In  this  state  to  require  discus- 
sion or  reference  to  authorities  that  any  kind 
of  general  appearance  by  a  defendant  In  a 
Justice  court  Is  a  waiver  of  any  defect  In  the 
sumnions  or  In  Its  service.  If  the  defendant 
had  ai^eared  in  person  before  the  Justice  on 
the  return  day  of  the  service,  and  asked  for 
a  continuance,  this  would,  unquestionably, 
have  been  a  general  appearance.  We  see  no 
reason  why  such  an  application  by  him  In 
writing  should  not  have  the  same  effect. 
Even  if  this  were  not  true,  when  he  at^ar- 
ed  specially  for  the  purpose  of  assailing  the 
summons  he  also  filed  a  motion  to  dismiss 
the  attachment  This  was,  in  effect,  a  gen- 
eral appearance,  because  he  would  have  no 
right  to  make  such  motion  unless  he  were 
lu  coiu^,  and  this  result  was  not  obviated  by 
his  stating  in  the  motion  that  he  appeared 
specially  for  that  purpose  only.  Its  effect 
was  that  of  a  general  appearance,  whatever 
be  might  have  seen  fit  to  call  It 

When  defendant  appeared  in  the  county 
court  and  moved  to  dismiss  the  action,  he 
did  not  restrict  his  appearance  to  a  special 
one,  nor  did  he  state  In  the  motion  the 
ground  upon  which  he  claimed  the  Judgment 
of  the  Justice  court  to  have  been  void.    If  it 


was  because  of  lack  of  Jurisdiction  of  the 
person  by  the  Justice,  the  general  api>ear- 
ance  for  this  motion  might  itself  have  cured 
this  defect  and  given  the  county  court  full 
Jurisdiction;  the  defendant  falling  to  rely 
upon  the  motion  which  he  bad  made  in  the 
Justice  court  In  addition  to  this,  after  Judg- 
ment was  rendered  by  the  Justice  the  defend- 
ant appeared  before  him  and  requested  and 
secured  a  stay  of  execution  for  10  days.  If 
any  one  of  these  acts  was  not  sufficient  In  It- 
eeit  to  waive  any  defects  in  the  summons 
or  In  its  service,  or  In  the  proceedings  by  the 
justice,  it  would  certainly  seem  that  all  con- 
curring should  be  sufficient  to  accomplish 
that  end.  However  this  may  be,  the  dis- 
puted questions  are  effectually  set  at  rest  by 
the  fact  that  the  defendant  took  an  appeal 
from  the  Judgment  of  the  Justice.  Deltz  v. 
City  of  Central,  1  Colo.  330;  Wyatt  v.  Free- 
Ehan,  4  Colo.  15;  Charles  v.  Amos,  10  Colo. 
277,  15  Pac.  417;  Railroad  Co.  v.  CaldweU, 
11  Colo.  545,  19  Pac.  642.  In  tbe  last-cited 
case  the  court  said:  "The  taking  of  an  ap- 
peal from  the  Judgment  of  a  justice  of  the 
peace  gives  Jurisdiction  of  the  person,  and  Is 
a  waiver  of  all  defects  in  the  service  of  pro- 
cess, or  even  the  want  of  process."  The  case 
of  Otero  Co.  t.  Hoffmlre,  9  Colo.  App.  828, 
49  Paa  375,  cited  by  defendant  Is  not  in 
point  That  case  Involved,  and  the  decision 
was  based  upon,  the  total  want  of  Jurisdic- 
tion by  the  Justice  of  the  subject-matter.  A 
change  of  venue  had  been  granted,  and  the 
Justice,  in  express  violation  of  the  statute. 
Instead  of  sending  the  case  to  the  nearest 
Justice,— one  who  resided  in  the  same  town 
with  him,— had  sent  It  to  a  Justice  residing 
10  miles  distant  Defendants  promptly  en- 
tered a  special  appearance  and  moved  to  dis- 
miss on  the  ground  that  the  Justice  was  with- 
out Jurisdiction.  This  motion  was  overrul- 
ed, and  the  defendants  took  no  further  steps 
in  their  defense.  There  was  no  act  of  de- 
fendants, either  before  the  Justice  who  ren- 
dered the  Judgment  or  in  the  county  court  to 
which  an  appeal  was  taken,  upon  which 
could  be  based  a  claim  that  the  defendants 
had  entered  a  general  appearance  or  waived 
any  rights.  The  want  of  Jurisdiction  to 
which  the  court  was  referring  in  that  case, 
and  upon  which  it  based  its  decision,  was  of 
the  subject-matter,  not  of  the  person  only. 
We  do  not  feel  called  upon  to  suggest  what 
remedy  defendant  could  have  had,  other  than 
by  appeal,  but  will  say  that  his  construc- 
tion of  Code,  {  297,  is  not  in  accord  with  the 
decision  of  the  supreme  court  People  t. 
Lake  Co.  DIst  Ot,  26  Colo.  396,  58  Pac  604, 
46  L.  R.  A.  850.  It  has  been  there  held  that 
the  mere  fact  that  an  appeal  lies  to  a  final 
Judgment  Is  not  conclusive  against  the  right 
to  issue  a  writ  of  certiorari.  "Notwithstand- 
ing that  fact,  it  may  be  granted,  if  in  the 
Judgment  of  the  court  the  remedy  of  the  ap- 
peal is  not  plain,  speedy,  and  adequate." 
For  the  reasons  stated,  the  Judgment  will  be 
reversed.    Reversed. 
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BILLUPS    V.    UTAH    CANAL  .ENLARGE- 
MENT &  EXTENSION  CO. 
(Supreme  Court  of  Arizona.     Jan.   28,   1901.) 

■WATERS— CANAL  —  NEGLIGBNCK  —  BBEAKINO 
OF  BANK— FLOODING  LAXDS— COMPLAINT- 
ANSWER  —  ISSUES  —  SCOPE  OF  ISSUES  —  EVI- 
DENCE—INSTRUCTIONS—COSTS. 

1.  Where,  on  appeal,  ttie  evidence  is  not  in- 
corporated in  the  record,  assignments  of  error 
which  involve  a  consideration  of  facts  cannot 
be  considered. 

2.  A  complaint  alleged  that,  because  of  the 
negligence  of  defendant  in  the  operation  of  a 
caual,  plaintiff's  land  was  flooded.  The  answer 
denied  the  allegations,  and  the  Jury  were  in- 
stnioted  that  if  cattle  of  plaintiff  went  on  the 
canal,  and  cansed  the  break,  or  if  any  agency 
of  plaintiff  caused  the  break,  they  should  find 
for  defendant.  BeM  that,  on  appeal,  the  evi- 
dence not  being  in  the  record,  the  instruction 
would  not  be  deemed  erroneous  as  instrnctinsr 
the  jury,  if  plaintiff  was  guilty  of  contributory 
negligence,  to  find  for  defendant,  when  con- 
tributory negligence  was  not  in  issue,  since, 
under  the  answer,  any  fact  that  tended  to 
disprove  negligence  on  the  part  of  defendant 
would  have  justified  the  instruction. 

3.  A  complaint  alleged  that,  by  reason  of  the 
negligence  of  defendant  in  the  operation  of  a 
canal,  plaintiff's  land  was  flooded.  The  answer 
denied  the  allegations,  and  the  jury  were  in- 
structed that  if  the  flooding  was  a  benefit  to 
the  land  equal  to,  or  greater  than,  the  dani- 
age,  they  should  find  for  defendant.  Held  that, 
since  the  answer  put  in  issue  the  fact  as  to 
whether  any  damages  had  been  sustained,  if 
there  was  any  evidence  that  the  lands  were 
benefited  by  the  irrigation  the  instruction  was 
proper. 

4.  Where,  on  appeal,  the  rules  of  the  trial 
court  relative  to  the  per  diem  of  the  court  re- 
porter we're  not  brougnt  up,  but  the  record  dis- 
closed that  the  court's  attention  was  directed  to 
an  item  in  the  cost  bill  for  compensation  of  the 
court  reporter,  and  that  the  court  denied  a  mo- 
tion to  have  the  item  stricken  out  it  would  be 
presumed  that  the  item  was  proper. 

Appeal  from  district  court,  Maricopa  coun- 
ty;  before  Justice  Webster  Street 

Action  by  W.  M.  Billups  against  the  Utah 
Canal  Enlargement  &  Extension  Company. 
From  a  Judgment  In  favor  of  defendant, 
plaintiff  appeals.    Affirmed. 

A.  J.  Daggs,  for  appellant  Baker  &  Ben- 
nett, for  appellee. 

DOAN,  J.  The  appellant,  as  plaintiff, 
brought  an  action  In  the  district  court  of 
Maricopa  county  against  the  appellee,'  as  de- 
fendant, to  recover  damage  for  the  injury 
caused  to  plaintilfB  (appellant's)  land,  crops, 
and  stock  by  the  breaking  of  the  canal  own- 
ed and  operated  by  the  appellee,  and  the 
consequent  flooding  of  the  plaintiff's  prem- 
ises. The  complaint  alleged  that  "the  de- 
fendant, while  operating  and  carrying  water 
in  the  said  canal,  grossly  neglected  to  keep 
the  banks  of  said,  canal  in  proper  repair  to 
carry  water  therein,  and  did  manage  said 
canal  and  water  therein  in  such  a  grossly 
careless  and  negligent  manner  that  on  De- 
cember 10,  1898,  the  water  carried  In  said 
caual  by  defendant,  at  a  point  where  said 
canal  crosses  plaintiff's  land,  overflowed, 
washed  down  and  destroyed  the  bank,  and 
flowed  out  and  inundated  and  overflowed  the 


land  of  the  plaintiff,  to  his  great  damage"; 
and,  for  a  second  cause  of  action,  that  "the 
defendant  company,  after  the  sold  canal  had 
broken  Its  banks  and  flooded  plaintiff's  prop- 
erty, on  December  10th,  failed  and  refused 
to  place  the  said  banks  of  said  canal  in  prop- 
er repair;  and  while  said  banks  were  In  such 
insufficient  and  poor  repair,  and  while  the 
defendant  well  knew  Uie  bank  or  break  In 
said  ditch  was  improperly  and  poorly  and 
Imperfectly  constructed,  and  Insufficient  to 
hold  the  water  usually  carried  therein,  the 
defendant,  on  December  18.  1898,  turned  wa- 
ter in  said  ditch  In  such  a  grossly  careless 
'and  negligent  manner  that  the  gap  where  the 
bank  of  said  canal  had  previously  broken  on 
plaintiff's  land  again  gave  way  and  broke, 
and  the  lands  of  plaintiff  were  again  over- 
•flowed,  inundated,  and  damaged."  The  de- 
fendant demurred  to  the  complaint,  and  en- 
tered a  general  denial  of  each  and  every  al- 
legation in  said  complaint,  and  each  cause  of 
action  therein  contained.  The  case  was 
tried  to  a  Jury,  and  the  Jury,  after  having 
been  instructed  by  the  court,  brought  In  a 
verdict  In  favor  of '  the  defendant;  where- 
upon the  court  rendered  Judgment  against 
the  plaintiff  for  costs.  Including  In  said  costs 
an  item  of  |50  for  stenographer's  fees.  The 
motion  to  retax  costs  by  deducting  from  the 
defendant's  cost  bill  the  said  item  of  $50  was 
denied.  From  the  Judgment  In  the  case  and 
the  order  denying  the  motion  for  a  new  trial 
the  plaintiff  appeals,  and  assigns  as  error- 
First,  the  refusal  of  the  court  to  give  six 
several  Instructions  requested  by  plaintiff; 
second,  the  giving  of  two  instructions  for  the 
defendant  which  were  excepted  to  by  plain- 
tiff; and,  third,  the  allowance  in  the  judg- 
ment of  the  item  of  |50  paid  by  defendant 
to  the  court  reporter  for  his  per  diem  for 
taking  notes  of  the  testimony  in  the  trial, 
and  the  refusal  of  the  court  to  strike  the 
same  from  the  defendant's  cost  bill  on  mo- 
tion. 

The  appellant  has  not  Incorporated  In  the 
record  any  of  the  evidence  in  the  case,  but 
has  simply  said  that  the  plaintiff  submitted 
evidence,  both  oral  and  written,  to  sustain 
the  issues  on  his  part,  and  the  defendant 
submitted  evidence,  both  oral  and  written, 
to  sustain  the  issues  on  its  part  The  record 
shows  that  11  witnesses  testified  on  one  side, 
and  16  on  the  other,  and  that  the  examina- 
tion of  the  witnesses  occupied  four  days. 

On  the  question  presented  In  the  first  as- 
signment, the  courts  have  held,  without  ex- 
ception, in  considering  the  refusal  of  a  trial 
court  to  give  Instructions  requested  by  an 
appellant,  that,  unless  the  testimony  upon 
which  the  instructions  are  predicated  Is  be- 
fore the  appellate  court  It  is  impossible  to 
say  whether  or  not  the  lower  court  erred  in 
the  refusal,  and  the  court  will  therefore  not 
review  errors  claimed  to  have  been  commit- 
ted which  Involve  a  consideration  of  the 
facts  as  they  may  have  been  disclosed  by  the 
evidence.    Ah  Twine  Gooslln  v.  Letson  (Kan. 
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Sup.)  49  Pac.  157;  Harris  v.  Barnhart  (Gal.) 
32  Pac.  5S9.  The  well-settled  rule  of  the 
courts  In  this  respect  Is  very  happily  stated 
In  Frost  v.  Creamery  Co.  (Dal.)  36  Pac.  929. 
The  court  in  that  case  said:  "Defendant  ap- 
X)eals  from  the  judgment,  and  brings  up  the 
Judgment  roll  and  a  bill  of  exceptions,  which 
merely  show  the  instructions  given  and  re- 
fused, and  the  exceptions  thereto.  Nothing 
else  appears.  A  reversal  is  asked  solely  upon 
alleged  errors  in  giving  and  refusing  instruc- 
tions. In  such  a  case  a  judgment  will  rarely 
be  reversed.  All  intendments  are  In  favor 
of  sustaining  it.  It  does  not  appear  what 
evitlcnce  was  or  was  not  Introduced,  and  we' 
cannot  tell  upon  what  theory  the  case  was 
tried.  Under  these  circumstances,  the  alleg- 
ed error  of  the  court  below.  In  refusing  cer- 
tain instructions  asked  by  appellant,  cannot 
be  considered  as  a  ground  for  reversal.  Nel- 
son V.  Lemmon,  10  Cal.  49;  White  v.  Aber- 
nathy,  3  Cal.  42(1;  Carpenter  v.  Ewlng,  76 
Cal.  487,  IS  Pac.  432,  and  cases  there  cited. 
The  same  may  tie  said  of  instructions  given, 
unless  they  'would  have  been  eri'oneous  un- 
der any  conceivable  state  of  facts.'  Carpen- 
ter V.  Ewing,  supra." 

It  is  next  claimed  that  two  Instinictions 
given  were  erroneous.  Appellant  says:  "The 
court  erred  in  giving  Instruction  No.  6  for 
defendant,  for  the  reason  that  this  instruc- 
tion tells  the  jury  that,  if  they  believe  from 
the  evidence  that  the  plaintiff  was  guilty  of 
contributory  negligence,  they  must  And  for 
the  defendant,  when  there  was  no  issue  of 
contributory  negligence  made  by  the  plead- 
ing, and  contributory  negligence,  having  not 
been  pleaded  by  defendant,  could  not  be 
proved  under  a  general  denial,  and  this  in- 
struction Is  not  responsive  to  the  Issues  or 
I>leadings."  The  instruction,  as  given,  reads: 
"If  the  jury  believe  fi^om  the  evidence  that 
the  horses  and  cattle  under  control  of  the 
plaintiff,  and  being  pastured  upon  his  prem- 
ises, went  upon  the  defendant's  ditch,  and 
tramped  down  the  borders,  and  caused  the 
break,  whereby  plaintiff's  premises  were 
flooded  and  damaged,  or  if  you  believe  from 
the  evidence  that  the  break  was  caused  by 
the  direct  agency  of  the  plaintiff  in  any  way, 
whereby  his  premises  were  flooded  and  dam- 
aged, he  cannot  recover  in  this  case,  and  you 
should  find  for  the  defendant"  Contribu- 
tory negligence  Is  not  mentioned  in  the  in- 
struction, nor  is  It  necessarily  contemplated. 
Contributory  negligence,  when  pleaded  and 
proven,  generally  presupposes  negligence  on 
the  part  of  the  defendant,  and  Is  presented 
In  the  way  of  confession  and  avoidance;  but 
In  this  case  the  negligence  charged  In  the 
complaint  is  denied  in  the  answer,  and  there 
Is  no  averment  on  the  part  of  the  defend- 
ant that  the  plaintiff  was  guilty  of  contribu- 
tory negligence. 

The  complaint  alleged  that  the  plaintiff 
was  damaged  "by  reason  of  the  grossly  care- 
less and  negligent  manner  of  the  manage- 
ment of  the  said  ditch,  and  the  grossly  care- 


less and  negligent  manner  of  carrying  water 
therein."  The  answer  denied  each  and  ev- 
ery allegation  In  the  complaint.  Under  that 
answer,  any  fact,  or  state  of  facts,  that  tend- 
ed to  disprove  negligence  on  the  part  of  the 
defendant,  could  be  put  In  evidence.  Any 
evidence  tending  to  show  that  the  break  wa« 
caused  by  the  direct  act  or  agency  of  the 
plaintiff.  In  taking  out  water  for  irrigation 
or  for  other  purposes,  or  that  after  the  first 
break  was  mended  the  plaintiff  turned  into 
the  pasture  where  It  had  occurred  a  large 
band  of  catt\e  or  horses,  that  tramped  down 
the  fresh  earth  where  the  bank  was  repaired, 
and  that  these  or  other  possible  acts  were 
not  known  by  the  company,  and  were  of 
such  nature,  or  committed  under  such  cir- 
cumstances, as  not  to  import  negligence  on 
the  part  of  the  defendant  in  not  being  aware 
of  them  or  anticipating  their  results,  would 
have  been  competent  under  the  pleadings, 
and  would  have  fully  justified  the  Instruc- 
tion. 

The  next  assignment  alleges  that  "the 
court  erred  in  giving  instruction  No.  7  for 
defendant,  over  objection  of  plaintiff,  •  *  » 
because  it  is  not  responsive  to  the  pleadings 
or  the  issues  in  the  case,"  The  Instruction 
reads:  "If  the  jury  believe  from  the"  evi- 
dence that  the  flooding  of  the  plaintllTs  land 
by  reason  of  the  break  In  defendant's  canal 
was  a  benefit  to  said  land  or  to  the  plaintiff. 
and  that  such  benefit  was  equal  to,  or  greater 
than,  the  damage.  If  any,  thereby  sustained 
by  plaintiff,  your  verdict  should  be  for  the 
defendant."  The  denial  In  the  answer  put 
In  issue  not  only  the  alleged  negligence  of 
the  defendant  In  causing  the  damage  (if  any) 
alleged  in  the  complaint,  but  also  put  In  is- 
sue the  fact  of  the  damages  having  been 
sustained.  The  instruction  as  given  was 
most  certainly  responsive  to  the  Issue.  If 
there  was  any  evidence  that  the  lands  and 
crops  were  benefited  by  the  Irrigation,  rather 
than,  or  more  than,  damaged,  that  evidence 
would  render  the  Instruction  perfectly  prop- 
er, and,  as  it  can  be  readily  conceived  that 
such  evidence  may  have  been  offered,  the 
instruction  in  question  comes  under  the  mle 
above  cited. 

It  is  next  urged  by  the  appellant  that  the 
court  erred  in  allowing  the  judgment  for  the 
item  of  $uO  paid  by  defendant  to  the  oooit 
reporter,  and  refusing,  on  motion,  to  relax 
the  cost  bill  by  striking  the  said  item  thoe- 
from.  Our  statutes  provide  (Rev.  St  par. 
895):  "The  successful  party  to  a  suit  shall 
recover  of  his  adversary,  all  the  costs  ex- 
pended or  Incurred  therein,  except  where  It  Is 
or  may  be  otherwise  provided  by  law." 
Paragraph  896:  "On  all  motions  the  court 
may  give  or  refuse  costs  at  its  discretion, 
except  where  It  Is  otherwise  provided  by 
law."  Paragraph  902:  "The  court  may  for 
good  cause,  to  be  stated  on  the  record,  ad- 
judge the  costs  otherwise  than  as  provided 
In  the  precetling  sections  of  this  act"  Para- 
graph 912:  "The  party  In  whose  favor  judg- 
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ment  is  rendered,  and  who  claims  hla  costs, 
shall  deliver  to  the  clerk  of  the  court  a  mem- 
orandnm  of  the  items  of  the  costs  to  which 
he  is  entitled.  He  may  Include  In  the  costs 
all  the  necessary  disbursements  In  the  action 
or  proceeding,  Including  the  fees  of  officers 
allowed.  •  •  •"  From  these  provisions 
it  will  appear  that  the  determination  and  dis- 
position of  the  costs  in  any  given  case  are 
largely  in  the  discretion  of  the  trial  court 

Counsel  for  the  appellee  contend  on  this 
subject  that  "the  charge  Is  for  the  regular 
per  diem  allowed  by  the  rules  of  the  court." 
The  rules  of  the  trial  court  relative  to  the 
per  diem  of  the  court  reporter,  from  which 
we  could  determine  this  fact,  have  not  been 
brought  up;  but  the  record  discloses  that  the 
court's  attention  was  directed  to  this  item 
in  the  cost  bill,  and  that  the  court  denied  a 
motion  to  have  the  Item  stricken  out.  Upon 
the  presumption  that  exists  in  favor  of  the 
regularity  of  the  procedure  of  courts  of  gen- 
eral Jurisdiction,  we  must,  in  the  absence  of 
any  showing  to  the  contrary,  presume  that 
in  the  allowance  of  the  Item  aforesaid,  and 
denying  the  motion  to  rctax  and  strike  out 
the  same,  the  court  was  acting  In  accordance 
with  its  rules,  and  therefore  Its  action  will 
not  he  disturbed  by  this  court.  No  other  er- 
rors having  been  assigned,  and  none  appear- 
ing in  the  record,  the  Judgment  of  the  dis- 
trict court  is  affirmed. 

DAVIS  and  SLOAN,  JJ.,  concur. 


(25  Mont.  24) 

MONTANA  ORE-PUKCH.VSIXG  (X).  et  al.  v. 
LINDSAY,  Judge. 

(Supreme  Court  of  Montana.     Jan.  28,   1001.) 

BILL  OF  EXCEPTIONS— COMPELLING  JUDGE  TO 
SION   AFTER   TERM    OF    OFFICE— MAN- 
DAMUS—JUDICIAL    DUTY. 

1.  Under  Code  C3v.  Proc.  g  1158,  providing 
that  a  judge  "may"  sign  a  bill  of  exceptions 
after  he  ceases  to  be  judge,  he  may  be  com- 
pelled to  do  so. 

2.  Mandamus  will  not  lie  to  compel  a  judge 
to  amend  a  bill  of  exceptions  by  iDcorporatiug 
therein  particular  matters;  this  being  the  ex- 
ercise of  a  judicial,  and  not  a  ministerial,  duty. 

3.  An  application  to  comiwl  a  judge  to  amend 
a  bill  of  exceptions  is  insufficient.  Piaintiif 
mnst  allege  and  show,  not  only  that  the  matters 
set  out  in  the  amendment  are  material,  but 
also  that  there  is  uu  evideuce,  other  than  that 
contained  in  the  settled  bill  and  the  proposed 
amendment,  which  is  necessai7  to  illustrate  or 
explain  the  exceptions. 

Peremptory  mandamus  by  the  Montana 
Ore-Piircliasing  Company  and  others  against 
John  Lindsay,  as  Judge  of  the  Second  Judicial 
district  court  of  the  state  of  Montana.  Mo- 
tion to  quash  alternative  writ  granted,  and 
demurrer  to  application  for  peremptory  writ 
sustained. 

McHatton  &  Cotter,  for  plaintiffs.  Forbls 
&  Evans,  for  defendant. 

PIGOTT,  J.  Jlaudamns.  The  object  of 
this  proceeding  is  to  obtain   a  x>e''euiptory 


writ  commanding  John  Lhidsay,  Esq.,  late 
one  of  the  Judges  of  the  district  court  of  SIl- 
verbow  county,  to  amend  a  bill  of  exceptions 
settled  and  signed  by  him  while  Judge.  For 
the  purposes  of  the  present  motion  and  de- 
murrer, the  allegations  of  the  affidavit  filed 
In  supp<H^  of  the  application  must  be  taken 
as  true.  Succinctly  stated,  the  facts  are 
these:  In  an  action  between  the  Boston  & 
Montana  Consolidated  Copper  &  Silver  Min- 
ing Company  and  the  relators  or  plaintiffs 
herein,  which  was  pending  In  the  court  over 
which  Judge  Lindsay  presided,  an  order  was 
made  refusing  to  grant  a  temporary  Injunc- 
tion prayed  for  by  the  plaintiff  therein.  To 
a  proposed  bill  of  exceptions  tendered  by  the 
plaintiff  in  that  action,  the  relators  herein  (in 
whose  favor  the  order  denying  an  injunc- 
tion had  been  made)  offered  an  amendment, 
truly  setting  out  certain  material  evidence 
received  at  the  hearing,  but  which  was  omit- 
ted from  the  bill  as  prc^osed.  Upon  the 
presentation  of  the  proposed  bill  and  amend- 
ment for  settlement.  Judge  Lindsay  admitted 
that  the  matters  recited  in  the  amendment 
as  having  been  Introduced  in  evidence  had 
been  received  at  the  hearing,  but  neverthe- 
less refused  to  allow  it  or  permit  it  to  be  in- 
serted in  the  bill,  saying  that  he  did  not 
care  to  do  so.  He  settled  and  signed  the 
bill,  the  matter  sought  to  be  incorporated 
by  the  amendment  offered  nowhere  appear- 
ing therein.  An  alternative  writ  of  mandate 
was  issued  on  the  4th  day  of  January,  1901, 
and  on  the  following  day  was  served.  Judge 
Lindsay's  term  of  office  expired  with  the  Gth 
day  of  January,  1901,  and  he  Is  no  longer 
Judge.  He  moves  the  quashal  of  the  alter- 
native writ,  and  demurs  to  the  application. 

1.  Counsel  for  the  defendant  insist  tliat  h(! 
cannot  be  compelled  to  act  with  reference  to 
a  bill  of  exceptions  after  his  term  of  office  as 
Judge  has  expired.  Whatever  doubt  may 
exist  with  respect  to  the  question  when  test- 
ed by  the  rule  of  the  common  law,  it  Is  quite 
evident  that  in  this  state  the  statute  makes 
It  the  duty  of  the  person  who  as  Judge  tried 
the  cause  or  rendered  the  decision  to  settle 
and  sign  a  bill  of  exceptions  after,  as  well  as 
before,  he  ceases  to  be  Judge.  Among  the 
provisions  of  section  1158  of  the  Code  of  Civil 
Procedure  Is  the  following:  "A  Judge  or 
Judicial  officer  may  settle  and  sign  a  bill  of 
exceptions  after  as  well  as  before  he  ceases 
to  be  such  Judge  or  Judicial  officer."  The 
duty  to  settle  and  sign,  when  duly  requested 
to  do  so,  a  bin  which  will  preserve  all  the 
evidence  and  proceedings,  whether  In  favor 
of  or  against  either  party,  necessary  to  ex- 
plain the  exceptions.  Is  Imposed  upon  him, 
though  he  has  ceased  to  be  Judge.  The  au- 
thority to  settle  and  sign  a  bill  of  exceptions 
which  he  might  have  settled  and  signed 
while  he  was  Judge  continues  to  exist,  and 
the  correlative  duty  attends  and  Inliores  In 
him  until  performed.  It  is  argued  that,  since 
the  respondent  Is  no  longer  the  Judge,  he 
now  holds  no  office,  trust,  or  station,  where- 
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fore  there  Is  no  duty  enjoined  upon  him 
which  can  be  said  to  result  therefrom;  and 
It  Is  contended  that,  while  the  part  of 
section  1158  which  has  been  quoted  permits 
a  Judge  to  settle  and  sign  a  bill  after  he 
ceases  to  be  such  officer.  It  does  not  enjoin 
such  settlement  and  signing  upon  him  as  a 
duty.  The  cases  of  Leach  t.  Altken,  91  CaL 
484,  28  Pac.  777,  and  State  t.  Allyn,  7  Wash. 
285,  34  Pac.  814,  fully  support  the  position 
of  the  defendant.  We  shall  not  follow  them, 
however,  for  they  seem  to  be  based  upon  a 
misconception  of  the  force  of  the  word 
"may"  in  the  statute  quoted.  This  word  Is 
sometimes  permissive  only;  sometimes  It  Is 
Imperative.  Legislative  Intent  determines 
whether  It  Is  directory  or  mandatory.  Ac- 
cording to  its  natural  and  usual  signiflcation, 
the  word  "may"  is  enabling  and  permissive 
only,  and  so  it  must  be  Interpreted  where  no 
right  of  or  benefit  to  the  public,  nor  right  of 
persons  other  than  the  one  upon  whom  the 
permission  is  conferred,  depends  upon  giving 
to  it  the  obligatory  meaning;  but  the  word 
is  interpreted  to  mean  "shall"  or  "must" 
whenever  the  rights  of  the  public  or  of  third 
persons  depend  upon  the  exercise  of  the 
power  or  performance  of  the  duty  to  which 
it  refers.  In  those  cases  where  the  public 
or  persons  possess  the  right  to  require  that 
the  power  conferred  by  the  word  "may"  be 
exercised,  the  word  is  Imperative  iind  man- 
datory, being  the  equivalent  of  "shall"  or 
"must"  Blake  t.  Railroad  Co.,  39  N.  H.  435; 
Tarver  v.  Commissioners,  17  Ala.  527;  Reg. 
v.  Adamson,  1  Q.  B.  Div.  201;  Suth.  St  Consi 
i  462,  p.  597;  End.  Interp.  St  {  300  et  seq. 
And  see  Bank  v.  NeiU,  13  Mont  377,  34  Pac. 
180,  and  Stackpole  v.  Hallahan.  16  Mont.  40, 
40  Pac.  80.  The  provision  authorizing  Judges 
to  settle  and  sign  bills  of  exceptions  after 
they  cease  to  be  Judges  continues  them  in 
an  office  or  station  for  the  purpose  indicated. 
The  provision  was  enacted  for  the  benefit  of 
third  persons  and  to  preserve  their  rights. 
Every  defeated  litigant  has  under  the  law 
the  right  to  have  settled  and  signed,  In  the 
due  and  orderly  course  of  procedure,  his  bill 
of  exceptions,  and  each  litigant  who  prevails 
has  likewise  the  right  to  demand  that  the 
bill  containing  the  exceptions  of  his  adver- 
sary shall  embrace  every  matter  essential  to 
the  fair  presentation  of  the  exceptions  relied 
upon  by  the  defeated  party.  If  the  writ  of 
mandate  lies  at  the  Instance  of  the  prevail- 
ing party  to  compel  the  judge  who  is  still  in 
.  office  to  correct  or  amend  a  bill  already  sign- 
ed by  him,  it  lies  also  to  compel  the  Judge 
who  tried  the  cause  to  -correct  or  amend  the 
bill  after  he  has  ceased  to  hold  the  office. 
This  brings  us  to  the  next  question. 

2.  Does  mandamus  lie  upon  application  of 
the  prevailing  party  to  compel  the  Judge  to 
correct  or  amend  a  bill  of  exceptions  tender- 
ed by  bis  adversary?  We  observe.  In  pass- 
ing, that  section  1157  of  the  Code  of  Civil 
Procedure  has  no  application  to  any  ques- 
tion arising  in  this  proceeding;  nor  Is  sec- 
tion 1158  relevant  to  the  question  now  un- 


der consideration.  While,  In  the  proper  case, 
the  writ  of  mandate  may  be  issued  to  com- 
pel a  Judge  to  settle  and  sign  a  bill  seasona- 
bly served  and  duly  presented,  the  writ  will 
not  be  issued  to  compel  lUm  to  incorporate 
into  the  bill  particular  matters.  The  ques- 
tions of  what  occurred  at  the  trial  and  wliat 
evidence  or  proceedings  are  necessary  to  ex- 
plain or  illustrate  the  exceptions  are  judi- 
cial in  their  nature,  and  are  to  be  Anally 
determined,  at  least  in  so  far  as  the  rem- 
edy by  mandamus  is  concerned,  by  the 
Judge  or  officer  whose  duty  it  is  to  settle 
the  bin.  It  is  his  duty  in  setUing  the  bill  or 
the  statement  on  motion  for  a  new  trial  to 
strike  out  of  it  all  redundant  and  useless  mat- 
ter, and  to  make  It  truly  represent  the  case, 
notwithstanding  the  assent  of  the  parfies  to 
the  ipcorporatlon  of  such  redundant  and  use- 
less matter  or  of  any  inaccurate  statement 
This  common-law  duty  Is  recognized  and  de- 
clared in  sections  1153  and  1173  of  the  Code 
of  Civil  Procedure.  The  writ  of  mandate 
may  issue  to  compel  the  performance  of  an 
act  which  the  law  specially  enjoins  as  a 
duty  resulting  from  an  office,  trust,  or  sta- 
tion. It  lies  to  coerce  into  activity,  but  not 
to  direct  the  making  of,  a  particular  decision 
or  ruling  upon  a  question  involving  the  ex- 
ercise of  discretion  or  Judgment  The  duty 
which  the  writ  may  compel  to  be  performed 
must  be  ministerial.  State  t.  Smith,  23 
.Mont  329,  58  Pac.  867.  The  performance 
here  sought  to  be  enforced  Is  of  a  Judicial 
duty.  Raleigh  v.  District  Court  24  Mont 
— ,  61  Pac.  991,  Is  not  inconsistent  with  the 
yiews  expressed  In  this  proceeding.  Man- 
damus is  not  the  remedy.  We  do  not  de- 
cide whether,  apon  the  proper  showing,  the 
Issuance  of  a  writ  of  supervisory  control 
would  be  warranted  under  the  provisions  of 
section  8  of  article  8  of  the  constitution  of 
Montana,  as  Interpreted  In  State  t.  District 
Court  24  Mont  — ,  63  Pac.  385.  In  the  pres- 
ent proceeding  an  altemative  writ  of  man- 
date was  issued  upon  an  application  therefor, 
and  the  writ  of  mandate  will  not  be  diverted 
from  Its  functions,  and  made  to  serve  the 
office  of  a  supervisory  control  writ  Such  Is 
the  ruling  announced  in  the  case  last  cited, 
and  now  affirmed.  The  motion  to  qnash  will 
be  granted. 

3.  The  defendant  contends,  also,  that  the 
application  for  the  writ  Is  further  Insufficient 
because  it  does  not  state  that  the  proposed 
amendment,  when  read  with  the  bill,  recites 
all  proceedings  had  upon  the  hearing  which 
are  material  to  the  matter  contained  In  the 
proposed  amendment  The  bill  which  the 
plaintiffs  seek  to  have  corrected  was  set- 
tled and  certified.  It  Imports  verity.  Pre- 
sumptively, the  Judge  in  settling  the  bill  in- 
cluded therein  everything  that  It  should  con- 
tain. To  rebut  this  presumption  (if  in  some 
appropriate  proceeding  It  be  rebuttable),  It 
is  essential  that  the  plaintiffs  allege  and 
show,  not  only  that  the  matters  set  out  in 
the  proposed  amendment  are  material,  but 
also  that  there  was  no  evidence  or  prooeed- 
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log,  other  than  that  contained  ip  the  settled 
bill  and  the  proposed  amendment,  which  1b 
necessary  to  Illustrate  or  explain  the  excej)- 
tions.  The  demurrer  also  must  be  sustained. 
The  motion  to  quash  the  alternative  writ 
of  mandate  is  granted,  the  demurrer  to  the 
application  is  sustained,  and  the  proceeding 
is  dismissed.  Let  Judgment  be  entered  ac- 
cordingly.   Dismissed. 

BRAJS'TLY,  U  J.,  and  MILBURN,  J.,  con- 
cur. 


(23  Mont  33) 

STATE  ex  rel.  KELLY  t.  SECOND  JUDI- 
CIAL DIST.  COURT  et  al. 
(Supreme  Court  of  Montana.     Jan.  30,  1001.) 

EXECUTORS     AND     ADMINISTRATORS— ATTOR- 

NBTS— COURTS— ATTORNEY'S  FEES 

— APPKALr-RKCOKD. 

1.  Where  an  administrator  refuses  to  pay  an 
attorney  for  the  estate,  and  does  not  agree  to 
abide  by  a  finding  of  the  conrt  as  to  the 
amount  due  the  attorney,  the  district  court  has 
no  authority,  on  objections  to  the  administra- 
tor's final  account  by  the  attorney,  to  order 
the  administrator  to  pay  a  certain  amount  of 
the  estate  funds  to  the  attorney,  since  the  em- 
ployment and  payment  of  counsel  is  a  personal 
matter  between  the  administrator  and  the  at- 
torney. 

2.  Where  a  writ  of  review  Is  taken  to  an  or- 
der of  the  district  court,  which  afterwards 
amends  tlie  order,  and  the  orifdnai  order  and  the 
amendment  are  both  in  the  record,  the  several 
orders  may  lie  considered  together. 

Writ  of  review  on  the  relation  of  Mary 
Ellen  Kelly  against  the  Second  Judicial  dis- 
trict conrt  of  the  state  of  Ilontana,  In  and 
for  the  county  of  Sllverbow,  and  the  Honor- 
able John  Lindsay,  Judge,  to  review  an  or- 
der In  probate.    Order  annulled. 

L.  P.  Porestell,  for  relatrlx.  A.  Lalst,  for 
respondent. 

MILBURN,  J.  This  cause  comes  before  the 
conrt  upon  a  writ  of  review  Issued  upon  the 
petition  of  the  relatrix.  The  facts  seem  to 
be  these:  Relatrix  Is  the  widow  and  heir 
at  law  and  a  legatee  of  the  testate,  and 
guardian  of  Hala  Oialre  Kelly,  a  minor  heir. 
As  administratrix  with  will  annexed,  she 
filed  a  certain  account  in  the  district  conrt, 
and  due  notice  of  the  hearing  thereof  was 
given  by  posting.  Thompson  Campbell  filed 
certain  objections  to  the  allowance  and  set- 
tleqient  of  the  account,  alleging  that  there 
was  due  him  the  sum  of  $2,700,  balance  for 
attorney's  fees  for  services  rendered  by  him 
as  counsel  for  the  administratrix,  which  sum 
said  administratrix  had  failed  and  refused 
to  pay.  Citation  was  prayed  for  and  issued, 
requiring  the  relatrix.  Individually  and  as 
administratrix,  and  as  guardian  of  the  minor 
heir,  to  appear  and  show  cause  wby  an  or- 
der of  the  court  should  not  be  made,  direct- 
ing her  to  pay  the  said  sum  of  $2,700.  The 
citation  was  only  served  by  copy  delivered 
to  Messrs.  Donlan  &  Forestell,  described  In 
said  citation  as  "her  attorneys."    Lewis  F. 


Forestell,  as  attorney,  made  a  special  ap- 
pearance for  the  said  administratrix,  and  as 
such  only,  and  moved  to  dismiss  and  strilte 
from  the  files  the  said  petition  of  said 
Thompson  Campbell  for  attorney's  fees,  and 
his  objections  to  the  settlement  of  said  ac- 
count. This  motion  was  denied,  and  excep- 
tion taken  by  the  relatrix.  No  appearance 
was  made  in  any  wise  for  the  heirs,  legatees, 
or  any  of  them,  or  for  said  guardian.  No 
further  part  In  said  matter  was  taken  by 
said  administratrix,  by  attorney  or  other- 
wise. Immediately  following  said  denial 
of  said  motion  the  court,  on  June  2,  1900, 
took  testimony  In  supjtort  of  said  petition, 
and  after  considering  said  evidence  it  made 
the  following  order;  "It  is  ordered,  ad- 
Judged,  and  decreed  that  the  motion  of  said 
Mary  Ellen  Kelly,  administratrix  as  afore- 
said, to  strike  from  the  files  herein  the  said 
objections  and  petition  of  said  Thompson 
Campbell,  be,  and  the  same  is  hereby,  over- 
ruled; that  said  Thompson  Campbell  be  al- 
lowed out  of  the  funds  of  said  estate  of  J. 
V.  Kelly,  deceased,  for  services  rendered  as 
attorney  for  the  administratrix  thereof  and 
for  the  benefit  of  said  estate,  the  sum  of 
five  thousand  ($5,000)  dollars,  a  reasonable 
fee  therefor,  and  that  the  same  be  taxed  and 
allowed  as  costs  of  administration,  and  that 
he  be  paid  forthwith  said  sum  of  five  thou- 
sand ($5,000)  dollars,  less  two  thousand  three 
hundred  ($2,300)  dollars  heretofore  paid, 
leaving  a  balance  of  two  thousand  seven 
hundred  ($2,700)  dollars;  that  said  Mary  El- 
len Kelly,  administratrix  as  aforesaid, 
amend  said  final  account  by  Including  among 
the  unpaid  costs  of  administration  of  said  es- 
tate an  item  of  two  thousand  seven  hundred 
($2,700)  dollars  due  Thompson  Oimpbell; 
and  that  she,  said  Mary  EUen  Kelly,  admin- 
istratrix as  aforesaid,  pay  to  said  Thomp- 
son Campbell  forthwith,  out  of  the  funds 
of  said  estate  of  John  F.  Kelly,  deceased,  the 
sum  of  two  thousand  seven  hundred  ($2,700) 
dollars."  The  writ  of  review  was  issued 
June  12,  and  served  upon  respondent  June 
14.  1900.  Return  was  made  June  22,  1000. 
On  July  0,  1900,  this  court  ordered  a  further 
return  to  be  made  to  show  an  order  of  Jnne 
2,  1900,  which  order  for  further  return  was 
served  on  respondent  on  July  0,  1000..  On 
July  14,  1900,  respondent  made  a  further  re- 
turn showing  a  minute  entry  and  order  of 
June  2,  1900,  as  follows:  "On  the  2d  day  of 
June,  A.  D.  1900,  an  entry  was  made  upon 
the  minutes  of  said  district  conrt  In  said 
matter  of  the  estate  of  J.  F.  Kelly,  deceased, 
of  which  the  following  is  a  true  and  correct 
copy:  "This  day,  petition  of  Thompson 
Oampl>ell,  an  attorney  at  law,  petitioning 
that  the  court,  before  settling  the  account  of 
the  administratrix  herein,  allow  said  Camp- 
bell an  attorney  fee  in  the  snm  of  five  thou- 
sand d<^lars,  coming  on  to  be  heard,  together 
with  the  motion  to  quash  said  petition,  the 
said  motion  Is  by  the  court  overruled,  and, 
after  hearing  testimony  In  support  of  said 
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petition  and  conslderint  tbe  same,  the  said 
administratrix  Is  bj  the  court  ordered  to 
pay  out  of  the  funds  of  said  estate  in  her 
possession  to  said  Thompson  Campbell  the 
sum  of  five  thousand  dollars,  less  such  sum 
as  hns  heretofore  been  paid  by  said  adminis- 
tratrix to  him;  the  said  sum  of  five  thou- 
sand dollars  being  by  tbe  court  considered  a 
reasonable  compensation  for  the  services  per- 
formed by  said  Caolpbell  as  attorney  here- 
in.' "  The  return  also  showed  a  minute  entry 
of  July  13,  1900,  as  follows:  "It  appearing 
to  the  court  that  the  Journal  entry  in  the 
above  entitled  matter,  to  be  found  in  Journal 
Q,  at  page  417,  Is  Inaccurate  and  incomplete, 
it  Is  ordered  that  the  same  be  amended  by 
substitution  for  the  whole  thereof  of  tbe 
words  and  figures  following,  to  wit:  'This 
day,  the  final  account  of  Mary  Ellen  Kelly, 
administratrix  of  the  estate  of  John  F.  Kelly, 
deceased,  together  with  the  objections  there- 
to of  Thompson  Campbell,  and  his  petition 
for  counsel  fees,  and  the  motion  of  said  ad- 
ministratrix to  strike  said  petition  and  ob- 
jections from  the  files,  were  heard.  After 
argument  upon  said  motion  the  same  was  by 
the  court  denied,  to  which  said  ruling  said 
Mary  Ellen  Kelly,  as  such  administratrix, 
by  her  counsel  duly  excepted.  Whereupon 
witnesses  were  examined  in  support  of  said 
petition  and  objections,  in  which  said  exam- 
ination the  said  administratrix  took  no  part; 
and  at  the  conclusion  of  the  testimony,  and 
tbe  account  being  submitted.  It  Is  ordered 
that  said  final  account  be  settled  upon  being 
amended  by  including  among  the  unpaid 
costs  of  administration  of  said  estate  an  Item 
of  two  thousand  seven  hundred  ($2,700)  dol- 
lars due  said  administratrix  for  said  Thomp- 
son Campbell's  attorney  fee,  and  that  she  be 
allowed  out  of  the  funds  of  said  estate  of  J. 
F.  Kelly,  deceased,  for  services  rendered  by 
said  Thompson  Campbell  for  said  adminis- 
tratrix and  for  the  benefit  of  said  estate,  the 
sum  of  five  thousand  (15,000)  dollars,— a  rea- 
sonable fee  therefor,— less  two  thousand 
three  hundred  ($2,300)  dollars  heretofore 
paid,  leaving  a  balance  of  two  thousand  sev- 
en hundred  ($2,700)  dollars  as  aforesaid.' " 
The  relatrix,  in  her  brief,  sabmlts  12  rea- 
sons why  the  order  of  the.  district  court 
shoyld  be  annulled.  The  principal  points  re- 
lied upon  are  the  want  of  Jurisdiction  in  the 
district  conrt  or  the  Judge  thereof,  to  order 
the  payment  by  the  administratrix  of  a  de- 
mand made  by  an  attorney  for  services  al- 
leged to  be  rendered  to  the  administratrix  at 
her  request  In  the  matter  of  the  settlement  of 
the  affairs  of  an  estate;  that  a  contract  for 
such  services  is  a  private  matter  between 
tbe  administratrix  and  her  attorney,  to  be 
settled  between  them,  and.  If  any  amount  be 
paid  by  such  administratrix.  It  may  be  by 
her  reported  in  her  account  of  administra- 
tion for  allowance  to  her.  Counsel  for  re- 
latrix further  relies  upon  the  allegation  that 
no  contract  was  made  by  and  between  tbe 
administratrix  and  her  said  attorney  as  to 


the  amount  to  be  paid  for  his  alleged  serrloei, 
and  tb»t  no  agreement  was  made  to  the  ef- 
fect that  he  should  receive  such  an  amount  aa 
the  court  might  fix.  This  caae  has  been  sub- 
mitted to  this  court  upon  the  theory  that  it 
is  a  proper  case  for  a  writ  of  review,  and 
has  been  so  treated  by  counsel  for  all  parties; 
and  we  so  consider  It,  without  passing  upon 
the  question,  not  raised,  whether  or  not  ap- 
peal will  lie  from  the  order  as  amended.  The 
language  of  the  order  aa  amended  July  13, 
1900,  is  not  as  clear  as  It  might  be;  but  we 
Interpret  it  to  mean  that  the  district  court  on 
June  2,  1900,  found  $2,700  due  to  said  Thomp- 
son Campbell,  and  ordered  the  administratrix 
to  amend  her  final  account  and  to  divert  said 
sum  of  money  from  the  funds  of  the  estate 
and  hold  it  for  the  use  of  said  Campbell,  al- 
thongh  there  is  no  positive  direction  to  imy 
it  over  to  him.  We  consider  the  order  void 
for  tbe  reason  that  the  employment  of  coun- 
sel for  the  administratrix,  and  payment  for 
the  services  of  such  counsel,  was  a  matter 
of  personal  and  private  agreement  between 
her  and  coimsel,  to  be  reported  to  the  court 
OS  any  other  expense  in  course  of  administra 
tion,  for  the  allowance  or  disallowance  of  the 
court  If  the  administratrix  refused,  aa  she 
did,  to  pay  the  said  sum,  or  any  sum.  for 
counsel  fees,  and  had  not  contracted  with  the 
counsel  to  abide  by  any  finding  of  the  court 
as  to  the  amount  If  any,  to  be  paid  counsel, 
then  the  court  bad  no  power  to  in  any  wise 
order  her  to  Include  any  sum  of  money  In 
her  accounts  as  due  to  such  counsel,  or  to  seg- 
regate and  set  apart  any  sum  from  the  funds 
of  the  estate  for  the  use  of  counsel,  and  to 
amend  her  final  account  by  Including  such  al- 
lowance in  it  Sections  2771,  2774,  Code  CIt. 
Proc;  1  Woemer,  Adm'n  (2d  Bd.)  {  152;  2 
Woemer,  Adm'n  (2d  Ed.)  |  356;  In  re  Oglefs 
Estate,  101  Cal.  3S5,  33  Pac.  901;  In  re  Bul- 
lock's Estate  (Cal.)  17  Pac.  541. 

Without  passing  upon  the  propriety  or  Im- 
propriety of  the  court's  having  made  further 
records  In  the  matter  after  service  of  the 
writ  of  review  upon  it  we  are  of  the  opinion 
that  the  whole  record  being  before  us  with- 
out objection  on  the  part  of  the  resiwndent 
we  may  properly  consider  the  several  orders 
together;  the  last  one,  of  July  13,  1900,  to  be 
considered  as  the  on^y  one  now  affecting  the 
relatrix.  The  district  court's  power  when 
sitting  in  probate  matters  Is  derived  from  the 
statute,  and  it  cannot  go  beyond  tbe  provi- 
sions  of  the  statute.  .State  v.  Second  Judicial 
Dist.  Ct.  24  Mont  1,  60  Pac.  488;  State 
V.  Second  Judicial  Dist  Gt,  18  Mont  481.  46 
Pac.  269;  In  re  HIggins'  Estate,  15  Mont  474. 
39  Pac.  606.  There  Is  no  power  In  the  dis- 
trict court  or  Judge  thereof,  to  make  the  or- 
der directing  amendm^it  of  the  final  account 
as  aforesaid.  Therefore  the  said  order  of 
June  2,  1900,  as  amended  July  13,  1900,  is 
hereby  annulled  at  tbe  costs  of  the  defend- 
ant 

BRANTLT,  0.  J.,  and  PIGOTT,  J,  concur. 
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(23  Mont.  H) 

MURRAY  et  aL  ▼.  MONTANA  LUMBER  & 

MFG.  CO. 
(Supreme  Court  of  Montana.     Jan.  28,  1901.) 
PUBLIC     LANDS— PATENTS  —  TRUSTS  —  EJECT- 
MENT —  DKFENSBS  —  EVIDKNCE  —  ADMISSI' 
BIHTY— APPEAL— ASSIGNMENT   OF   ERROR. 

1.  A  brief  filed  while  Sup.  a.  Rules  1806.  rule 
5,  $  3,  Bubd.  2  (44  Pac.  Tii.,  16  Mont.  5U4),  re- 
iiuiring  the  full  aubsta.nce  ot  evidence  claimed 
to  be  wrongfully  admitted  or  rejected  to  be 
quoted  in  the  brief,  was  in  force,  which  fails 
to  quote  evidence  so  objected  to,  will  not  i)re- 
sent  such  questions  for  review,  though  the  rule 
was  subsequently  repealed. 

2.  Where  a  brief  tiled  while  Sup.  Ct.  Rules 
180«,  rule  5,  §  3,  subd.  2  (44  Pac.  Tii.,  16  Mont. 
51M),  was  in  force,  does  not  quote  the  evidence 
alleged  to  have  been  wrongfully  admitted  or 
rejected,  but  so  far  complies  with  the  present 
rules  by  referring  to  the  transcript  as  to  en- 
able the  court  to  examine  the  question  without 
additional  labor,  it  will  be  considered  on  ap- 
peal. 

3.  Where  assignments  of  error  are  not  refer- 
red to  in  the  argument,  they  will  not  be  con- 
sidered on  appeal. 

4.  Where  plaintifF  brings  ejectment  to  recov- 
er a  mining  claim,  and  the  defendant  offers 
evidence  of  a  superior  claim,  and  that  plaintiff 
wrongfully  obtained  the  patent  thereto,  and 
holds  the  property  in  trust  for  defendant,  it  is 
not  error  to  refuse  to  strike  out  such  evidence 
for  insufficiency,  but  the  proper  method  is  to 
move  to  direct  a  verdict. 

5.  Where  ejectment  is  brought  to  recover  a 
mining  claim  which  has  been  patented  to  the 
plaintiff,  the  defendant  may  show  as  a  defense 
thereto  that  he  had  purchased  a  prior  claim 
thereto,  and  was  entitled  to  a  patent  therefor, 
but  that  his  vendor  afterwards  wrongfully 
conveyed  the  same  property  to  a  third  person, 
who  relinquished  the  claim  to  the  government, 
which  enabled  plaintiff  to  obtain  title  to  the 
property. 

6.  Where  defendant  in  ejectment  for  a  min- 
ing claim  patented  to  plaintiff  claims  under  a. 
prior  claim  purchased  from  one  who  received 
a  certificate  of  purchase  therefor,  he  may  show 
that  plaintiff's  patent  was  wrongfully  procur- 
ed, though  his  vendor  did  not  resist  the  issu- 
ance thereof. 

7.  Where  evidence  offered  by  defendant  is 
admissible  against  one  plaintiff,  but  not  against 
another,  the  latter  cannot  complain  of  the  re- 
fnsal'of  the  court  to  strike  out  such  evidence. 

Appeal  from  district  court,  Sllverbow  coun- 
ty;  John  Lindsay,  Judge. 

Ejectment  by  James  A.  Murray  and  others 
against  the  Montana  Lumber  &  Manufactur- 
ing Company.  From  a  Judgment  In  favor  of 
the  defendant,  and  from  an  order  denying 
a  new  trial,  the  plaintiffs  appeal.    Affirmed. 

Action  in  ejectment  to  recover  possession 
of  a  portion  of  the  Railroad  lode  mining 
claim,  situate  in  Silverbow  county,  and  desig- 
niiteil  as  mineral  entry  No.  1,594.  The  com- 
plaint is  in  the  ordinary  form,  alleging  title 
and  right  of  possession  in  plaintiffs,  and  oust- 
er by  defendant.  The  answer  denies  title 
and  right  of  possession  in  plaintiffs,  admits 
that  defendant  is  in  possession,  and  then  pro- 
ceeds, by  way  of  equitable  counterclaim,  to 
allege  facts  upon  which  defendant  demands 
a  decree  declaring  the  plaintiffs  are  trustees 
of  the  legal  title  for  its  benefit,  and  requir- 
ing them  to  convey  the  same  to  it  by  suit- 
uble  conveyance.    To  tlie  counterclaim  repli- 


cation is  made  denying  many  of  the  alle- 
gations "made  therein,  admitting  others,  and 
averring  that  defendant  should  not  be  beard 
to  set  up  any  claim  to  the  title,. because  no 
adverse  claim  bad  been  made  by  defendant 
during  the  period  of  publication  under  Mur- 
ray's application  for  patent;  and  upon  the  is- 
sues thus  raised  a  trial  was  bad  to  a  Jury, 
which  rendered  a  general  verdict  for  plain- 
tiffs, with  special  findings  as  to  the  facts 
stated  in  the  counterclaim.  Tbereupon  the 
court,  on  motion  of  defendant,  rejected  the 
general  verdict  and  certain  of  the  special  find- 
ings, approved  the  others,  and  entered  Judg- 
ment thereon  In  favor  of  the  defendant  for 
the  relief  demanded.  The  facts  set  forth  by 
defendant  and  found  by  the  Jury  may  be 
stated  substantially  as  follows:  On  June  24, 
1880,  one  John  Noyes  and  bis  wife,  Elmira, 
imder  a  location  made  on  October  27,  1879, 
applied  to  the  United  States  for  a  patent  to 
the  Placer  mining  claim  through  the  United 
States  land  office  at  Helena,  and  thereafter 
such  proceedings  were  had  in  pursuance  of 
this  application  that  on  February  20,  188C, 
they  paid  the  purchase  price  to  the  govern- 
ment, and  received  a  certificate  of  purchase. 
This  claim  was  designated  as  mineral  appli- 
cation No.  787  and  mineral  entry  No.  1,347. 
On  January  30th  Noyes  and  wife  conveyed 
the  whole  of  the  claim  to  James  W.  Forbls. 
On  November  28,  1888,  the  same  grantors,  in 
conjunction  with  one  Upton  and  bis  wife, 
again  executed  a  deed  to  the  same  property 
to  the  said  Forbis;  and  on  May  4,  18S9,  the 
said  Forbls  and  his  wife  conveyed  the  por- 
tion thereof  in  controversy  herein  to  the  de- 
fendant, which  thereupon  entered  Into  pos- 
session. These  various  conveyances  were 
properly  acknowledged  and  recorded  with  the 
county  clerk  of  Silverbow  county.  On  Au- 
gust 1,  1887,  the  plaintiff  Murray  applied  to 
the  United  States  land  department  for  a  pat- 
ent to  the  Railroad  lode  mining  claim  under  a 
location  thereof  made  on  October  29,  1881. 
The  application  proceeded  to  entry,  but,  pend- 
ing the  approval  of  the  entry  by  the  commis- 
Bioner  of  the  general  land  office,  and  on  June 
16,  1888,  it  was  discovered  by  that  officer 
that  there  was  a  confiiet  between  the  Placer 
claim  and  the  Railroad  lode  claim;  and,  it 
appearing  that  the  latter  had  been  located 
after  the  patent  for  the  former  had  been  ap- 
plied for,  it  was  ordered  that  the  entry  of 
the  latter  be  held  for  cancellation  to  the  ex- 
tent of  7.18  acres,  the  area  of  the  conflict. 
So  the  matter  stood  until  August  21,  1889, 
when  the  commissioner  of  the  general  land 
office  ordered  a  hearing  in  the  land  office  at 
Helena  as  to  the  merits  of  the  conflict.  The 
proof  upon  this  hearing  was  taken,  but  be- 
fore the  controversy  was  decided  there  was 
filed  In  the  land  office  at  Helena  a  paper, 
dated  September  2,  1890,  purporting  to  be  a 
relinquishment  to  the  United  States  of  the 
conflicting  area  by  one  George  H.  Casey  and 
one  Charles  S.  Warren  and  wife,  together 
with  an  abstract  of  the  title  showing  the 
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conveyancea  from  Noyes  and  wife  to  Jamea 
W.  Forbia,  heretofore  meDtioned,  and  one 
from  Jamea  W.  Forbla  and  wife,  dated  July 
8,  1890,  to  sold  Warren  and  Caaey.  These 
papers  were  transmitted  to  the  department  at 
Washington.  Thereupon  such  proceedings 
were  bad  in  tbe  general  land  office  that  on 
January  24,  1891,  the  Railroad  claim  was 
passed  to  patent.  Including  the  area  in  con- 
flict between  It  and  tbe  Placer  claim;  th« 
patent  being  Issued  on  March  20,  1891.  On 
June  28,  1894,  Murray  conveyed  an  undivided 
fourth  interest  in  the  claim  to  his  co-plaintitf, 
and  it  is  now  held  by  tbem  in  common.  The 
evidence  further  showed  that  the  portion  of 
the  Railroad  lode  claim  In  controversy  here 
was  included  in  tbe  area  in  conflict  between 
this  claim  and  the  Placer  claim.  There  was 
no  proof  tending  to  show  that  Noyes  and 
wife  or  the  defendant  adversed  the  claim  of 
Murray  In  the  land  office  at  Helena  pending 
his  application  for  patent.  The  plaintifTs 
have  appealed  from  tbe  Judgment  and  an  or- 
der denying  them  a  new  trial. 

John  W.  Cotter  and  Frank  W.  Hasklns,  for 
appellants.  F.  T.  McBrlde  and  B.  W.  Har- 
wood,  for  respondent. 

BRANTLY,  O,  J.  (after  stating  the  facts). 
1.  The  brief  of  appellants  was  filed  while 
the  rules  of  this  court  promulgated  in  1890 
were  still  In  force.  Five  errors  are  assigned 
therein.  Three  of  these  assignments  are 
predicated  upon  rulings  upon  the  admission 
and  rejection  of  certain  evidence.  The  first 
and  second  of  tbem  we  cannot  consider,  for 
the  reason  that  they  neither  set  out  tbe  sub- 
stance of  the  evidence  upon  which  the  rnl- 
Ings  were  made,  as  required  by  rule  6,  |  3, 
subd.  2  (16  Mont  594,  44  Pac.  vli.),  nor  refer 
to  the  pages  and  marginal  numbers  in  that 
portion  of  the  transcript  containing  the  evi- 
dence, as  required  by  the  rules  now  in  force 
(rule  10.  i  8.  subd.  'V;  5T  Pac.  vli.).  The 
third  assignment.  While  not  meeting  the  re- 
quirements of  tbe  old  rule,  so  far  compiles 
with  the  present  rule,  by  references  to  the 
transcript  as  to  enable  us  to  examine  the 
questions  raised  by  it  without  additional  la- 
bor. We  shall,  therefore,  waive  tbe  defect, 
which  would  otherwise  be  fatal,  and  treat  the 
brief  as  If  filed  under  the  rule  now  in  force. 
Tbe  remaining  two  assignments  are  not  re- 
ferred to  in  the  part  of  the  brief  devoted  to 
the  argument  We  therefore  assume  that 
counsel  for  appellants  considered  them  with- 
out merit. 

2.  At  tbe  trial,  plaintiffs  rested  the  case 
upon  the  Murray  patent,  the  conveyance  from 
Murray  to  his  co-plaintiff,  and  evidence  of  the 
rental  value  of  the  property  during  its  occu- 
pation by  defendant  subsequent  to  the  date 
of  the  patent  Thereupon  defendant  offered 
evidence  of  tbe  other  facts  set  forth  in  the 
statement.  Objection  was  interposed  to  ail 
of  it  on  the  ground  that  It  was  Incompetent 
Immaterial,  and  Irrelevant     When  defend- 


ant rested,  plaintiffs  moved  the  court  to 
strike  It  all  from  the  record  on  the  same 
grounds  as  those  stated  In  tbe  objectlou. 
Tbe  specific  objection  urged  was  that  there 
was  an  absence  of  other  evidence  showing 
that  an  adverse  claim  or  suit  had  been  institut- 
ed by  Noyes  and  wife,  or  defendant  against 
Murray's  application  for  a  patent;  that  at 
the  time  Murray  entered  the  Railroad  claim 
be  had  actual  notice  of  the  condition  of  the 
title  to  the  Placer  daim,  and  that  the  Home 
Investment  &  Realty  Company  took  its  inter- 
est with  notice;  and,  therefore,  that  the  facts 
shown  by  defendant  tended  in  no  way  to  es- 
tablish a  trust  in  plaintiffs  In  its  favor.  Er- 
ror is  assigned  upon  the  action  of  the  court 
In  overruling  the  objection  and  motion.  Tbe 
objection  to  this  evidence  goes  to  its  suffi- 
ciency, rather  than  to  any  legal  ground  for 
its  exclusion  from  consideration;  for  It  Is  as- 
sumed that,  If  the  evidence  which  plaintiffs 
asserted  was  wanting  bad  been  introduced  by 
defendant,  it  would  have  been  entitled  to 
the  relief  sought  in  its  counterclaim.  And 
this  is  undoubtedly  a  correct  assumption,  for 
whenever  one  person  wrongfully  obtains  ti- 
tie  to  land  which  In  equity  and  good  con- 
science belongs  to  another,  whether  It  be 
done  in  good  faith  or  not  be  Is  properly 
chargeable  as  trustee  for  the  benefit  of  such 
other  person.  The  principle  applies  to  pro- 
ceedings by  which  patent  is  obtained  from 
the  United  States,  as  well  as  to  dealings  be- 
tween private  individuals;  and  the  courts 
have  readily  exercised  their  equitable  pow- 
ers to  control  and  limit  the  operation  of  tbe 
patent  as  between  adverse  claimants  when- 
ever it  has  been  made  to  appear  that  by  a 
mistaken  application  of  the  law  to  tbe  facts 
of  the  case  by  tbe  officers  of  the  land  de- 
partment the  patent  has  been  Issued  to  tbe 
wrong  person,  or  when  the  bolder  of  the  le- 
gal title  under  It  has  obtained  It  by  a  fraud 
upon  the  rights  of  one  who  is  entitled  to  It 
Meyendorf  v.  Frohner,  S  Mont  322;  Hermo- 
dlla  v.  Hubbell,  89  Cal.  6,  26  Pac.  611;  Min- 
ing Co.  V.  TInney  (Nev.)  35  Pac.  89;  Bemler 
V.  Bemler.  147  V.  S.  242.  13  Sup.  Ct  244,  37 
L.  Ed.  152;  LIndsey  v.  Hawes,  2  Black,  554, 
17  L.  Ed.  265;  Cornelius  v.  Kessel,  128  U.  S. 
456,  9  Supi  Ct  122,  32  L..  Ed.  482;  and  cases 
cited  In  Power  v.  Sla,  24  Mont  — ,  61  Pac. 
468.  The  party  claiming  to  be  the  rightful 
owner  must  show,  of  course,  that  be  stood 
In  such  a  relation  to  the  g;overnment  at  the 
time  the  patent  was  Issued  that  he  was  en- 
titled to  demand  It;  but  when  this  has  been 
made  to  appear,  the  mere  fact  that  the  pat- 
ent has  been  issued  to  another  in  no  way  im- 
pairs his  right  to  be  declared  the  owner.  The 
evidence  sought  to  be  excluded  by  the  ob- 
jection was  clearly  admissible  as  tending  to 
show  that  the  defendant  was  entitled  to  the 
relief  demanded.  That  It  fell  short  (if  such 
were  the  fact)  of  establishing  all  the  facts 
necessary  to  Justify  the  trial  court  in  grant- 
ing this  relief  la  no  reason  why  It  should 
have  been  excluded  In  the  first  place^  of 
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Gtrlcken  from  the  record  at  the  close  of  de- 
fendant's case.  From  the  point  of  view  of - 
plaintiffs,  the  proi)er  method  of  attaining  the 
end  Bought  hy  the  objection  and  motion,  viz. 
the  exclusion  from  consideration  by  the  court 
and  Jury  of  the  evidence  introduced  Ijy  the 
defendant  on  the  ground  that  it  Tvas  insuffi- 
cient because  of  its  failure  In  the  particular 
mentioned,  would  have  been,  we  think,  to  re- 
quest the  court  to  direct  a  verdict  for  the 
plaintltts  upon  the  main  issue,  and  to  submit 
to  the  Jury  the  question  of  damages  only. 
However  this  may  be  from  any  view,  the  rul- 
ings were  correct  It  was  not  necessary  for 
the  defendant  to  show  that  Noyes  and  wife, 
or  defendant,  had  prosecuted  successfully  ad- 
verse proceedings  against  Murray's  appll- 
cation  for  patent  Noyes  and  wife  had  al- 
ready gone  through  all  the  regular  proceed- 
ings to  obtain  a  patent  and  had  received  a 
certificate  of  piirchase.  This  was  evidence 
that  they  had  complied  with  all  the  condi- 
tions prescribed  by  law,  and  that  they  had 
acquired  a  vested  Interest  In  the  land  em- 
braced in  the  Placer  claim.  The  public  faith 
was  thus  pledged  to  them,  as  well  as  their 
grantees,  and  thereafter  the  officers  of  the 
land  department  had  no  right  to  convey  to 
any  one  else,  so  long  as  the  certificate  was 
outstanding.  LIndl.  Mines,  i  Til;  Wlrth  v. 
Branson,  98  U.  S.  118.  25  L.  Ed.  80.  The 
lands  covered  by  the  certificate  Immediately 
upon  Its  Issuance  became  segregated  from 
the  mass  of  public  lands,  and  were  not  sub- 
ject to  entry  by  any  one  else.  The  right  to 
the  patent  thus  became  vested  In  Noyes  and 
wife,  and  thereafter  the  title  stood  as  if  the 
patent  had  already  Issued.  The  mere  delay 
In  Its  Issnance  did  not  subject  them,  or  their 
grantees, .  to  additional  burdens,  or  expose 
them  to  assaults  of  third  parties.  Benson 
Mining  &  Smelting  Co.  v.  Alta  Mining  & 
Smelting  Oo.,  145  U.  S.  428,  12  Sup.  Ct  877, 
36  li.  Ed.  762;  Stark  v.  Starrs,  6  Wall.  402, 
18  Ij.  Ed.  925;  also  authorities  last  cited. 
Neither  their  rights  nor  those  of  the  grantees 
were  affected  by  proceedings  In  the  land  de- 
partment In  which  It  appears  they  took  no 
part  Conceding,  for  the  sake  of  argument, 
that.  In  the  atmence  of  evidence  showing  that 
Murray  had  notice  of  the  rights  of  Noyes  and 
wife  at  the  time  his  patent  to  the  Railroad  lode 
claim  was  issued,  his  title  to  the  portion  em- 
braced In  the  conflict  would  be  as  good  as 
against  the  claim  of  defendant  the  rulings 
of  the  court  below  were  correct  Under  the 
facts  as  shown  by  the  evidence  it  cannot  be 
urged  that  he  had  no  notice  of  the  existence 
of  defendant's  rights.  The  plaintiff  Murray 
took  part  In  the  proceedings  had  under  the 
order  of  the  commissioner  of  August  21, 
1888.  He  therefore  had  personal  knowledge 
of  Noyes'  title.  Furthermore,  the  records  of 
Silverbow  county  showed  that  Noyes  and 
wife  had  parted  with  their  rights  to  defend- 
ant He  resorted  to  these  records  for  the  evi- 
dence opon  which  he  relied  to  obtain  his 
patent.  The  abstract  obtained  from  these 
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records  and  presented  to  the  land  department 
was  Intended  to  show  that  the  Casey  and 
Warren  relinquishment  of  the  Noyes  title- 
without  which  he  could  not  obtain  a  patent- 
was  authorized.  Having  relied  upon  what 
was  disclosed  by  the  records  touching  the 
condition  of  the  Noyes  title,  he  was  bound 
by  whatever  they  disclosed,  and  must  be  pre- 
sumed to  have  had  notice  of  their  contents. 
Though  he  claims  under  the  patent  he  vir- 
tually occupies  the  position  of  a  Junior  gran- 
tee of  the  Noyes  title,  for  the  patent  would 
not  have  Issued  but  for  the  fact  that  the  com- 
missioner of  the  land  department  was  led  to 
believe  that  this  title  was  properly  reconvey- 
ed  to  the  United  States  under  the  alleged  re- 
linquishment by  Oasey  and  Warren.  Conced- 
ing, again,  that  the  Home  Investment  & 
Realty  Company's  title  Is  superior  to  that  of 
the  defendant  in  the  absence  of  actual  notice 
of  defendant's  equities  at  the  time  It  took 
from  Murray  it  stands  in  no  position  to  com- 
plain of  the  rulings  In  question.  No  ques- 
tion was  raised  here  as  to  the  sufficiency  of 
the  evidence,  or  a  want  of  evidence,  to  sus- 
tain the  findings,  nor  that  the  findings  do  not 
support  the  Judgment.  So  far  as  a  consider- 
ation' of  this  feature  of  the  case  Is  concerned, 
this  plaintiff  can  obtain  no  relief.  And,  even 
though  the  evidence  objected  to  should  prop- 
erly have  been  excluded  or  stricken  out  at 
the  instance  of  this  plaintiff,  the  ruling  of 
the  court  below  was  nevertheless  correct 
The  purpose  of  the  objection  and  motion  was 
to  exclude  It  altogether  from  the  considera- 
tion ot.  the  court  and  Jury.  To  have  done 
this  would  have  been  error,  for,  as  we  have 
seen,  Murray  had  no  right  to  complain  and 
the  exclusion  of  the  evidence  would  havo 
prejudiced  defendant's  rights  as  against  him. 
The  objection  and  motion  were  too  broad. 
Let  the  Judgment  and  order  appealed  from 
be  affirmed.    Affirmed. 

PK30TT,  J.,  concurs.    MILBUEN,  J.,  not 
sitting. 


(in  Cal.  4S6> 

HEDGE  et  al.  v.  WILLIAMS.     (Sac.   724.)i 

(Supreme  Conrt  of  California.     Jan.  30,  1901.) 

MASTER  AND  SERVANT— INJURY  TO  SERVANT 

—INDEPENDENT  CONTRACTOR— MASTEHl'S 

LIABIUTY— APPESAU 

1.  Defendnnf  a  fann  superintendent  who  was 
also  a  memlier  of  a  hardware  firm,  directed  aa 
employ^  of  the  firm  to  go  to  the  farm,  and  re- 
pair a  leak  in  a  distillate  tank,  one  of  the  ap- 
pliances of  the  farm.  By  reason  of  the  negli- 
gence of  such  employe  in  lowering  a  light  into 
the  tanlc  an  explosion  occurred,  by  which  plain- 
tiff's decedent,  a  farm  servant  of  defendant 
was  killed.  Held,  that  under  Civ.  Code,  g  2009, 
defining  a  "servant"  as  one  who  is  employed  to 
render  peraonal  services  to  his  employer  other- 
wise than  in  the  pursuit  ot  an  independent  call- 
ing, and  who  in  such  services  remains  entirely 
under  the  controi  and  direction  of  the  latter, 
that  the  hardware  firm,  notwithstanding  defend- 
ant's guperintendent's  connection  therewith,  was 
an  independent  contractor,  and  not  defendant's 
servant,  and,  the  firm  having  entire  control  ot 
the  employ^  by  whose  negligence  the  accident 
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occurred,  such  employ^  was  not  defendant's 
servant,  so  as  to  render  him  liable  for  the  result 
of  his  act. 

2.  Where  there  is  no  substantial  conflict  in 
the  eTidence  on  an  issue  as  to  whether  a  serv- 
ant was  the  servant  of  defendant  or  an  inde- 
pendent contractor,  a  finding  that  he  was  de- 
fendant's servant  is  not  binding  on  the  appel- 
late court,  which,  on  appeal,  must  decide  such  is- 
sue as  a  matter  of  law,  under  the  facts. 

Department  1.  Appeal  from  superior 
court,  Tulare  county;   W.  B.  Wallace,  Judge. 

Action  by  Etta  Hedge  and  others  against 
J.  H.  Williams.  From  a  judgment  in  favor 
of  plaintiffs,  and  from  an  order  denying  de- 
fendant's motion  for  a  new  trial,  he  aj^eals. 
Reversed. 

J.  F.  Boiler  and  Bradley  &  Farnsworth, 
(or  appellant  Roth  &  McFadzean,  J.  E. 
Shuey,  and  Chas.  O.  Lamberson,  for  respond- 
ents. 

GAROUTTE,  J.  This  action  was  brought 
by  the  surviving  wife  and  minor  children 
for  damages  occasioned  by  the  death  of  Jo- 
seph A.  Hedge,  the  husband  and  father.  De- 
fendant appeals  from  the  Judgment  and  order 
denying  his  motion  for  a  new  trial. 

The  material  facts  In  the  case  are  as  fol- 
lows: Defendant  was  the  owner  of  a  large 
fruit  farm  near  the  town  of  Portervllle.  One 
A.  H.  Schultz  was  the  superintendent  of  de- 
fendant in  the  management  of  the  farm.  A 
large  tank,  used  to  store  distillate,  was  locat- 
ed upon  the  premises.  Schultz  discovered 
that  the  tank  was  leaking,  and  directed  that 
the  distillate  be  vtithdrawn  therefrom,  which 
was  done,  with  the  exception  of  possibly  an 
Inch  in  depth  at  the  bottom  of  the  tank. 
Schultz  was  also  a  member  of  the  firm  of 
Schultz  &  Wilson,  dealers  in  hardware,  tin- 
ware, plumbing,  etc.,  in  the  town  of  Porter- 
vllle. One  Fontaine  was  in  the  employ  of 
Schultz  &  Wilson,  directly  in  charge  of  that 
portion  of  the  business,  including  the  repair- 
ing of  tanks,  etc.,  and  had  made  this  particu- 
lar tank  some -years  In  the  past.  Schultz  in- 
structed Fontaine  to  repair  the  leak  in  the 
tank,  and  took  him,  with  his  Implements  of 
labor,  to  the  place  where  the  tank  was  locat- 
ed. The  deceased,  Hedge,  was  the  servant  of 
defendant,  and  was  engaged  In  fixing  a  cas- 
ing surrounding  the  tank.  Upon  the  arrival 
of  Fontaine  at  the  tank,  he  climbed  upon  it, 
called  for  a  lighted  lantern  and  a  string,  open- 
ed the  manhole,  let  down  the  lantern  within, 
and  immediately  a  disastrous  explosion  oo 
ctured.  Hedge,  Schultz,  and  Fontaine  were 
all  seriously  Injured.  Hedge  aied;  the  others 
recovered.  It  will  be  seen  from  the  foregoing 
statement  that  the  facts  are  neither  many 
nor  complicated;  yet  the  dual  capacity  in 
which  Schultz  was  acting— his  Jekyll  and 
Hyde  character,  as  it  were— adds  an  addi- 
tional element  of  interest  to  the  case. 

It  is  claimed  by  appellant  that  Fontaine 
stood  in  .the  position  of  an  independent  con- 
tractor; In  other  words,  that  Schultz  &  Wll- 
.son  stood  as  indvi)eudent  contractors  in  re- 


pairing the  tank,  and  that  Fontaine  waa  their 
servant.  It  is  next  claimed  that,  if  Fon- 
taine was  not  the  servant  of  Schultz  &  Wil- 
son, be  was  the  servant  of  defendant,  and. 
Hedge  being  his  fellow-servant,  Fontaine'* 
negligence  could  not  form  the  basis  of  a 
recovery  by  Hedge's  relatives.  Of  course, 
this  contention  is  sound,  unless  defendant 
was  guilty  of  negligence  in  selecting  Fon- 
taine to  do  the  work.  We  retmn  to  the  first 
proposition  urged.  Did  Fontaine  stand  hi 
the  position  of  an  independent  ctmtractor? 
If  he  did,  then  the  defendant  is  not  liable; 
for  indei>endent  contractors  alone  must  bear 
the  damage  occasioned  by  their  negligence. 

After  viewing  this  evidence  from  evei; 
side,  we  are  brought  to  the  conclusion  that 
Fontaine,  in  repairing  this  tank,  was  not  the 
servant  of  defendant,  and  that  bis  negli- 
gence in  causing  the  explosion  was  not  the 
negligence  of  defendant  First  let  us  elim- 
inate Schultz  from  the  case  in  his  dual  capac- 
ity, and  deal  with  him  alone  as  a  member  of 
the  firm  of  Schultz  &  Wilson.  Then  we  have 
defendant  personally  going  to  the  firm  of 
Schultz  &  Wilson,  and  requesting  that  a  man 
be  sent  out  to  repair  the  leaking  tank.  De- 
fendant may  go  one  step  further,  and  re- 
quest that  Fontaine  be  sent  out  to  repair  the 
tank.  Assuredly,  Fontaine,  under  these  cir- 
cumstances, would  be  the  servant  of  Schultz 
&  Wilson,  and  not  the  servant  of  defendant 
For  nine  years  Fontaine  had  been  in  the 
employ  of  Schultz  &  Wilson,  and  as  theh- 
employ^  he  went  with  his  tools  to  repair 
the  tank.  The  firm  had  the  power  to  dis- 
charge him  at  any  moment  even  at  the  very 
moment  when  the  soldering  iron  was  hot  In 
his  hand,  and  the  solder  ready  to  be  applied. 
He  was  paid  by  the  firm  for  his  labor.  De- 
fendant could  hold  the  firm  liable  if  his  work 
was  negllgentiy  done.  Looking  at  the  case 
from  this  angle,  Fcmtaine  was  not  the  serv- 
ant of  defendant  As  the  servant  of  Schults 
&  Wilson,  he  stood  In  the  position  of  an  hi- 
dependent  contractor;  and  the  facts  fit  the 
case  of  Bennett  t.  Truebody,  66  Cal.  509,  6 
Pac.  329,  where  the  owner  of  a  building  em- 
ployed a  plumber  to  repair  the  water  pipes, 
and  this  plumber  was  held  to  be  an  inde- 
pendent contractor. 

Again,  let  us  eliminate  Schultz  from  the 
case  in  his  character  as  a  dealer  in  hard- 
ware, etc.  Then  we  have  him  as  the  super- 
intendent of  defendant  requesting  the  firm 
of  Wilson  &  Co.  to  repair  this  tank;  or  we 
may  go  one  step  further,  and  say  he  re- 
quested the  firm  to  send  out  their  man  Fon- 
taine to  repair  the  tank.  Under  these  cir- 
cumstances, Fontaine  still  would  be  the  senr- 
ant  of  Wilson  &  Co.,  and  to  no  degree  the 
servant  of  defendant  In  the  early  English 
case  cited  in  Bennett  v.  Truebody,  snpra, 
where  a  butcher  hired  a  drover  to  drive  a 
bullock,  the  drover  was  held  to  be  an  in- 
dependent contractor,  and  not  the  servant  of 
the  butcher.  Coleridge,  J.,  said:  "The  thing 
done  is  the  driving.    Tlie  owner  makes  the 
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contract  with  the  drover  that  he  shall  drive 
the  beast,  and  leaves  It  uuder  his  charge, 
and  then  the  drover  does  the  act.  The  rela- 
tion of  master  and  servant,  therefore,  docs 
not  exist  between  ,them."  It  can  hardly  be 
claimed  that  the  firm  ol  Wilson  &  Co.  were 
the  servants  of  the  defendant  in  repairing 
the  tank;  yet.  If  they  were  not  defendant's 
servants,  then  their  employ^,  Fontaine,  cer- 
tainly was  not. 

It  seems  to  follow  from  the  foregoing  as- 
sumptions that,  in  the  eyes  .of  the  law,  the 
dual  capacity  in  which  Schultz  was  acting 
In  no  way  affects  the  merits  of  this  litiga- 
tion. As  to  the  law,  the  case  would  be  the 
same  if  he  were  alone  a  member  of  the 
.hardware  firm,  or  alone  the  superintendent 
of  the  defendant  Schultz's  dual  capacity  in 
no  way  changes  the  contractual  relations  be- 
tween these  various  jmrties.  Indeed,  in  no 
aspect  of  the  case  were  there  any  con- 
tractual relations  existing  between  the  de- 
fendant and  Fontaine  as  to  the  repairing  of 
the  tank.  Defendant  could  not  discharge 
him  from  the  work.  Only  Schultz  &  Wilson 
could  do  so.  Defendant  was  not  paying  him 
for  his  labor,  for  Schultz  &  Wilson  were  pay- 
ing him.  There  being  no  contractual  rela- 
tion between  Fontaine  and  defendant,  it  Is 
Impossible  in  law  that  Fontaine  should  be 
the  servant  of  defendant. 

Section  2009  of  the  Civil  Code  provides: 
"A  servant  is  one  who  is  employed  to  ren- 
der personal  service  to  his  employer,  other- 
w^lse  than  In  the  pursuit  of  an  independent 
calling,  and  who  In  such  service  remains  en- 
'  tirely  under  the  control  and  direction  of  the 
latter,  who  Is  called  his  master."  Schultz 
&  Wilson  were  not  the  servants  of  defend- 
ant, tested  by  this  section.  Defendant  could 
not  be  termed  their  master,  for  they  were 
doing  this  work  in  the  pursuit  of  an  inde- 
pendent calling;  and,  thii  being  so,  they 
were  independent  contractors,  and  Fontaine 
was  their  servant.  See  Shear.  &  R.  Neg.  |  81. 
Adam  &  Klbbe  employed  McGearey  to  take 
down  a  flagstaff  from  their  building.  In  an 
action  for  damages  brought  by  a  third  party 
for  injuries  received  in  taking  down  the  flag- 
staff. It  was  held  that  McGearey  was  an  In- 
dependent contractor,  and  alone  liable. 
Ahem  v.  McGearey,  79  Cal.  44,  21  Pac.  540. 
That  case  Is  similar  In  principle  to  the  case 
at  bar.  See,  also,  Callan  v.  Bull,  113  Cal. 
593,  45  Pac.  1017.  Upon  the  part  of  re- 
spondent it  Is  insisted  that  the  verdict  of 
the  Jury  is  conclusive  as  to  the  capacity  in 
which  Fontaine  was  acting  in  repairing  the 
tank.  This  contention  could  only  be  sound 
if  there  was  a  substantial  conflict  in  the  evi- 
dence. But  here,  as  to  this  particular  branch 
of  the  case,  there  Is  no  conflict  in  the  evi- 
dence. And  upon  a  state  of  facts  of  that 
ciiaracter  It  becomes  the  duty  of  the  appel- 
late court  to  decide,  as  matter  of  law,  what 
the  facts  prove. 

The  declarations  of  Hedge,  the  deceased, 
made  to  third  parties  after  the  accident, 
form  no  part  of  the  res  gestce,  and  should 


not  have  been  admitted  against  these  plain- 
tiffs. The  case  being  remanded,  it  becomes 
unnecessary  to  consider  the  legal  soundness 
of  the  instructions  given  to  the  Jury  upon 
the  point.  For  the  foregoing  reasons,  the 
Judgment  and  order  are  reversed,  and  the 
cause  remanded. 

We  concur:    HARRISON,  J;  VAN  DYKE,  J. 

(131  Cal.  45?) 

In  re  DEVINCENZI'S  ESTATE.  (S.  F.2,208.)» 

FIGONI  v.  DEVINCENZI. 

(Supreme  Court  of  California.     Jan.  29,  1901.) 

ADMINISTRATOR— SALE  OF  REALTY— ORDERS— 
APPEAL— JURISDICTION    OF    AP- 
PELLATE   COURT. 

Where  an  appeal  was  taken  from  an  order 
annalling  an  administrator's  sale  of  realty  before 
the  aauie  had  beeu  entered  of  record,  the  appel- 
late euui't  acquired  uo  jurisdiction,  and  hunee 
an  order  entered  by  the  superior  court  at  the  di- 
rection of  the  supreme  court  contirming  such 
sale  wag  void,  since  the  first  order  of  the  su- 
perior court  Btill  stood,  and  the  court  acquired 
no  jurisdiction  to  enter  the  second. 

Department  1.  Appeal  from  superior 
court,  city  and  coimty  of  San  Francisco;  3. 
V.  Ooffey,  Judge. 

Application  by  Antonio  Devibceuzi,  as  ad- 
ministrator of  tlie  estate  of  Giovanni  Devin- 
cenzl,  deceased,  for  a  confirmation  of  a  sale 
of  real  estate.  From  an  order  conflrming 
the  sale  Luigl  Figoni  appeals.    Reversed. 

Sullivan  &  Sullivan,  for  appellant.  James 
A.  Devoto  and  Devoto,  Richardson  &  Long, 
for  respondent. 

HARRISON,  J.  The  respondent  made  a 
sale  of  certain  real  estate  of  the  above-named 
decedent  under  an  order  of  the  superior  court 
authorizing  him  thereto,  and  thereafter  made 
his  return  to  the  court  setting  forth  that  he 
had  sold  the  same  to  the  appellant  herein. 
At  the  hearing  upon  this  return  the  appellant 
filed  objections  to  a  confirmation  of  the  sale, 
and  the  court  made  an  order  vacating  and 
setting  aside  said  sale,  and  declaring  the 
same  to  be  null  and  void.  This  order  was 
dated  July  8,  1896,  and  was  tiled  with  the 
clerk  of  the  court  July  10th,  and  entered  at 
length  in  the  minutes  of  the  court  July  27th. 
On  July  loth  the  administrator  served  upon 
the  appellant  his  notice  of  appeal  from  said 
order,  and  the  same,  together  with  an  under- 
taking on  appeal,  was  filed  with  the  clerk 
within  five  days  thereafter.  Upon  the  hear- 
ing of  the  appeal  in  this  c-ourt  the  order  was 
reversed  (119  Cal.  498,  51  Pac.  845),  and  the 
remittitur  tliereon  was  filed  in  the  superfor 
court,  and  entered  in  its  minutes,  February 
2,  1698.  Thereafter  the  administrator  ap- 
plied to  the  superior  court  for  an  order  con- 
firming the  sale  to  the  appellant,  and,  after 
notice  tlu'reof  and  hearing  upon  the  same, 
the  court  made  an  order  conflrming  said  sale. 
From  this  or<li>r  the  present  appeal  has  been 
taken. 

At  the  date  when  the  appeal  from  the  or- 
der vacating  the  sale  was  taken,  that  order 

*  Rehearing  denied  February  26,  ISOI. 
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bad  not  been  entered  of  record-  The  appeal 
therefrom  was,  therefore,  premature,  and 
gave-to  this  court  no  jurisdiction  to  entertain 
the  same.  In  re  Pearsons'  Estate,  119  CaL 
27,  50  Pac.  929;  In  re  Scott's  Estate,  124 
Cal.  671,  67  Pac.  65i.  Being  without  juris- 
diction over  the  subject-matter  of  the  appeal, 
the  direction  of  this  court  for  a  reversal  of 
the  order  of  July  27,  1898,  was  unauthorized, 
and  the  order  was  not  vacated  by  such  di- 
rection, but  remained  in  as  full  force  as  If 
no  appeal  therefrom  had  been  attempted. 
When,  therefore,  in  1898,  the  administrator 
aslced  for  a  confirmation  of  the  sale,  the  su- 
perior court  was  confronted  with  a  valid 
order  by  which  that  sale  had  been  annulled, 
and  was  without  jurisdiction  to  grant  the 
application.  Brady  v.  Burke,  90  Cal.  1,  27 
Pac.  62,  involved  the  validity  of  a  Judgment 
of  the  supreme  court  afiBrming  a  judgment 
-of  the  superior  court  where  the  appeal  was 
talcen  before  the  Judgment  bad  been  entered. 
A  formal  Judgment  in  favor  of  the  plaintiff 
in  the  case  of  Brady  v.  Page,  bearing  date 
March  19, 1878,  had  been  signed  by  the  Judge 
of  the  court,  and  findings  and  an  order  for 
Judgment  filed  March  21,  1878.  Judgment 
was  not  entered,  however,  until  January  7, 
1882.  In  November,  1878,  the  defendant  ap- 
pealed from  said  Judgment  to  this  court, 
and  the  judgment  was  aflflrmed.  5  Pac.  103. 
It  was  held  that  this  court  acquired  no  juris- 
diction of  the  appeal,  the  court  saying:  "Un- 
til the  Judgment  Is  entered,  such  court  re- 
tains complete  jurisdiction  of  the  case,  of 
which  it  cannot  be  devested  by  any  unau- 
thorized appeal  to  this  court  If  the  atten- 
tion of  this  court  had  been  called  to  the  fact 
that  it  had  before  It  an  appeal  from  a  judg- 
ment which  had  never  been  entered,  and 
which  was  still  within  the  control  of  the  low- 
er court,  the  appeal  would  have  been  dis- 
missed; but,  whether  this  was  done  or  not, 
the  appeal  was  ineffectual,  and  this  court 
was  in  fact  without  jurisdiction  to  entertain 
It  The  appeal  waa  futile,  and  the  case  re- 
mained In  the  lower  court  undisturbed." 
Under  the  principles  of  the  foregoing  cases 
It  must  be  held  that  the  superior  court  was 
without  jurisdiction  to  make  the  order  con- 
firming the  sale  to  the  appellant  The  order 
is  reversed. 

We  concur:    GAROUTTB,  J.;  VAN  DYKE, 


(131  Cal.  125) 

STEWART  v.  CALIFORNIA  IMP.  00.     (S. 
F.  1,544.) 

(Supreme  Court  of  California.    Jan.  26,  1901.) 
On  petition  for  rehearing.     Denied. 
For  former  opinion,  see  G3  Pac.  177. 

PER  CURIAM.  In  the  petition  for  rehear- 
ing, on  the  part  of  the  defendants,  it  is  sug- 
gested that  the  attention  of  the  court  hav- 
ing been  particularly  directed  to  a  considera- 
tion of  the  question  as  to  who  was  the  master 
employer  of  the  engineer,— whether  the 


city  of  Oakland  or  the  California  Improve- 
ment Company,— the  real  question,  to  wit, 
whether  the  engineer  was  liable  at  all,  has 
been  overlooked.  The  liability  of  the  en- 
gineer is  a  necessary  postulate  to  the  discus- 
sion or  inquiry  in  reference  to  who  was  his 
employer  or  master.  If  the  damages  re- 
sulted without  any  negligence  on  the  part 
of  the  engineer,  it  would  be  altogether  im- 
material who  employed  him,  or  who  was  re- 
sponsible for  his  acts.  The  court  therefore 
could  not  and  did  not  overlook  that  ques- 
tion. But  as  the  argument  of  the  respec- 
tive counsel  was  directed  mostly  to  the  con- 
troversy as  to  who  employed  the  engineer, 
or  was  responsible  for  his  acts,  necessarily 
the  opinion  is  mostly  devoted  to  the  consid- 
eration of  that  question.  The  court  below 
finds  that  the  Injury  to  the  p^iintlff  was  caus- 
ed by  the  negligence  of  the  defendant  the  en- 
gineer. Conger,  without  any  fault  or  negli- 
gence on  the  part  of  the  plaintiff,  and  that  at 
the  time  the  relation  of  master  and  servant 
existed  between  the  California  Improvement 
Company  and  said  defendant  Conger.  These 
findings  are  supported  by  the  evidence.  Be- 
hearli^  denied. 

an  Cal.  m) 

FLINN  et  al.  v.  MOWRY.    (S.  P.  1.604.)^ 

(Supreme  Court  of  California.     Jan.  29,  1901.) 

CONTRACTS  —  RESCISSION  —  ABANDONMENT  — 
SEPARATE  INSTRUMENTS— PtJBLJC  WORK- 
STREET  PAVING— CONSENT  OF  PUBLIC  AU- 
THORITIES —  NECESSITY  —  PRIVATE  CON- 
TRACT—PLEADING —AMENDMENT— INSTALL- 
MENTS—MATURITY  —  FINDINGS  —  EVIDENCE 
—NEW  TRIAL— SEPARATE  ISSUES— DENIAL  IN 
PART— FAILURE  TO  APPEAL— EFFECT. 

1.  Where  plaintiffs,  deEiring  to  obtain  a  con- 
tract for  street  paving,  prepared  a  contract 
which  was  presented  to  defendant  a  prop"rty 
owner,  and,  after  negotiations  between  plaintiffs, 
defendant,  and  her  agent,  slie  directed  the  agent 
to  sign  the  contract,  which  he  did,  bat  at  ttut 
time  only  one  other  property  owner  had  signed 
the  same,  and,  it  Ijcing  a  private  contract,  it  was 
necessary  that  the  owners  of  a  majority  of  the 
frontage  should  sign  the  same  in  order  to  ot>tain 
a  permit  for  doing  the  work,  the  contract  was 
inchoate  at  the  time  of  signing,  and  only  became 
binding  after  the  signatures  of  other  property 
owners  had  been  procured. 

2.  Where  a  contractor,  in  order  to  obtain  de- 
fendant's signature  to  a°  street  improvemeDt 
contract,  gave  her  a  receipt  for  the  difference 
between  the  price  stated  in  the  contract  and 
the  price  agreed,  the  contract  providing  that 
the  iialance  should  be  paid  in  installments,  the 
contract  and  receipt,  bemg  executed  at  the  same 
time,  were  parts  of  the  same  contract,  and 
should  be  construed  together. 

3.  Where,  in  an  action  on  a  street  impiove- 
mont  contract,  a  paragraph  of  the  complaint  al- 
leged that  the  amount  due  from  defendant  was 
payable  in  installments,— $200  80  days  after  the 
completion  of  the  work,  and  $200  each  montli 
thereafter, — and  proof  had  bopn  given  of  such 
provision,  the  fact  that  plaintiffs,  after  both  par- 
ties had  rested,  struck  out  that  paragraph  of 
the  complaint  Ijy  leave  of  court,  did  not  pre- 
clude defendant  from  availing  herself  of  these 
provisions  by  amending  her  answer  to  allege 
such  provision,  there  being  no  occasion  for  her 
alleging  it  in  her  original  answer,  it  having  been 
alleged  in  the  complaint. 

4.  Where  a  contract  for  street  bpaprovement 
provided  that  a  balance  should  be  paid,  $200  ot* 
days  after  completion  of  the  contract  and  $200 
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«ach  month  tBerenfter  until  the  amount  due 
Rhoiild  be  paid,  and  contained  no  stipulation 
that,  if  the  owner  tailed  to  pay  any  installment 
OOL  demand,  the  contractor  should  have  the  right 
to  recover  the  whole  amount,  failure  of  such 
owner  to  pay  an  instaUment  would  not  entitle 
the  contractor  to  a  recoTery  of  the  contract 
price  before  the  last  installment  had  matured. 

5.  Where  a  street  improvement  contract  re- 
<iuired  the  owner  to  pay  for  the  same  in  instnll- 
raents,  the  first  installment  to  become  due  60 
days  after  completion  of  the  work,  the  contract- 
or, after  having  fully  performed,  was  not  en- 
titled to  rescind  or  abandon  the  contract  as  to 
the  provisions  for  payment  on  the  owner's  fail- 
tire  to  pay  a  single  installment  when  due,  and 
sue  for  the  recovery  of  the  entire  price. 

6.  Where,  in  an  action  to  recover  the  con- 
tract price  of  a  street  improvement  payable  in 
installments,  the  only  objection  by  defendant 
to  payment  was  that  plaintiffs  had  not  done 
the  worls  in  accordance  with  the  terms  of  the 
agreement,  such  objection  was  not  equivalent 
to  a  refusal  to  pay  for  the  Improvement  so 
as  to  support  a  finding  that,  when  the  first  in- 
stallment became  due,  defendant  refused  to 
pay  any  sum,  and  hag  ever  since  refused  to 
pay  for  the  work. 

7.  Where,  in  an  action  on  a  street-paving  con- 
tract, the  complaint  contained  a  claim  for  con- 
structing a  rock  sidewalk  in  front  of  defend- 
ant's premises,  and  defendant  made  no  denial 
of  the  alleeation  with  reference  to  the  side- 
walk, and  judgment  was  rendered  declaring  a 
lien  for  the  amount  due  for  the  sidewalk  alone, 
personal  judgment  only  being  rendered  for  the 
paving,  and  on  motion  a  new  trial  was  granted 
with  reference  to  the  paving,  but  denied  in  all 
other  respects,  and  no  appeal  was  taken  from 
that  part  of  the  decree  with  reference  to  the 
sidewalk,  defendant  was  not  entitled  to  deny 
the  making  of  the  sidewalk  contract  for  the 
first  time  in  an  amended  answer  filed  on  the  re- 
trial of  the  demand  for  paving. 

&  Street  Improvement  Act,  i  7,  Bubd.  10, 
which  declares  that  owners  of  land  may  per- 
form the  "grading"  on  the  street  in  front  of 
their  property  "after  obtaining  permission  from 
the  council  to  do  so,"  applies  only  to  the  grad- 
ing of  streets,  and  hence  no  jjermit  was  re- 
quired from  the  board  of  supervisors  to  author- 
ize abutting  owners  to  contract  for  the  private 
"paving"  of  a  street. 

Department  1.  Appeal  from  stiperlor  court, 
city  and  coijnty  of  San  Francisco;  J.  M. 
Seawell,  Judge. 

Action  by  one  Fllnn  and  another  against 
Ellen  M.  Mowry.  From  a  Judgment  In  favor 
of  plaintiffs,  and  from  an  order  denying  a 
new  trial,  defendant  appeals.    Modified. 

R.  Percy  Wright,  for  appellant.  J.  O. 
Bates  and  D.  H.  Whittemore,  for  respond- 
ents. 

HARRISON,  J.  The  plaintiffs  entered  In- 
to a  contract  with  defendant  to  do  certain 
work  upon  Laguna  street,  In  San  Francisco, 
In  front  of  her  property,  and  brought  the 
present  action  to  recover,  after  Its  comple- 
tion, the  amount  agreed  to  be  paid  by  her, 
and  to  have  the  same  decreed  a  lien  upon 
her  property.  The  court  rendered  Its  deci- 
sion In  favor  of  the  plalntlfts,  giving  them  a 
lien  upon  one  parcel  of  the  plaintiffs'  land 
for  a  portion  of  their  claim,  and  a  personal 
judgment  against  the  defendant  for  the  re- 
mainder. A  new  trial  was  denied,  and  the 
defendant  has  appealed. 

Negotiations  had  been  had  between  the 
parties  with  reference  to  paving  the  street. 


and  a  proposal  therefor  had  been  presented 
to  the  appellant  on  behalf  of  the  plaintiffs, 
and  a  formal  contract  for  that  purpose,  bear- 
ing date  April  lOtb,  was  afterwards  prepared 
by  them,  and  submitted  to  her.  By  the 
terms  of  this  contract  she  was  to  pay  24 
cents  per  square  yard  for  paving,  but  In  the 
proposal  originally  made  to  her  the  plaintiffs 
bad  offered  to  do  the  same  at  the  rate  of  20 
cents  per  square  yard.  Before  the  execu- 
tion of  this  contract,  viz.  April  14th,  the 
plaintiffs  visited  the  appellant  at  her  house, 
and  while  there  the  terms  of  the  agreement 
were  discussed,— Mr.  Alpers,  who  appears  to 
have  acted  In  behalf  of  the  appellant,  and 
as  her  adviser,  being  also  present,— and  at 
that  Interview  an  Instrument  was  prepared 
by  the  plaintiff  Fllnn,  which  purported  to 
be  a  receipt  from  the  appellant  for  the  dif- 
ference between  24  cents  per  square  yard,  as 
named  In  the  contract,  and  20  cents  therefor, 
as  had  been  agreed  upon  between  them,  and 
which  also  contained  the  following:  "The 
balance  of  (|1,305.59)  thirteen  himdred  five 
and  BB/ioo  dollars  to  be  paid  in  Installmenta 
of  two  hundred  dollars  per  month,  the  first 
payment  to  become  due  four  months  from 
date  of  completion,  and  each  subsequent  pay- 
ment to  mature  within  thirty  days  next  suc- 
ceeding, all  without  interest."  After  this 
agreement  had  been  signed  by  tiie  plaintiffs, 
the  appellant  expressed  herself  satlsfled,  and 
directed  Mr.  Alpers  to  sign  the  contract, 
which  he  thereupon  did,  as  follovrs:  "E.  M. 
Mowry,  per  C.  Alpers."  At  this  time  only 
one  property  owner  had  signed  the  contract, 
and,  it  being  a  private  contract.  It  was  nec- 
essary that  the  owners  of  a  majority  of  the 
frontage  should .  sign  It  In  order  to  obtain 
a  permit  for  doing  the  work.  The  contract 
was,  therefore,  inchoate,  and  was  left  with 
Mr.  Alpers,  who  afterwards  procured  other 
property  owners  to  sign  It,  and  returned  It 
to  the  plaintiffs.  This  evidence  was  suffl* 
clent  to  Justify  the  court  In  finding  that  the 
defendant  entered  Into  the  agreement  with 
the  plaintiffs  set  forth  In  the  complaint. 

1.  The  two  instruments  thus  prepared  and 
signed  by  the  respective  parties  constituted 
the  agreement  between  them  In  reference  to 
the  work  to  be  done  by  the  plaintiffs  and 
the  payment  therefor  by'  the  defendant 
They  were  parts  of  one  transaction,  related 
to  the  same  matter,  were  signed  at  the  same 
time,  and  are  to  be  taken  together,  with  the 
same  effect  as  If  the  terms  of  both  had  been 
Incorporated  in  one  document,  and  signed 
by  both  parties  (Civ.  Code,  f  1642),  and  are 
to  be  construed,  so  far  as  practicable,  so  as  to 
give  effect  to  every  part  of  each  Instrument 
(Id.  §  1C41).  The  provision  In  the  Instrument 
first  prepared,  wherein  the  appellant  agreed 
to  make  the  payment  "upon  the  completion 
of  the  work,"  and  the  provision  In  the  In- 
strument of  April  14th,  wherein  the  plain- 
tiffs agreed  that  the  payment  should  be  made 
In  monthly  Installments  of  $200  each,  are 
easily  reconciled  by  considering  that  this 
change  In  the  time  of  payment  was  agreed 
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upon  after  the  Instrument  of  April  10th  bad 
been  prepared,  and  submitted  to  the  appel- 
lant The  Instrument  of  April  14th,  being 
signed  by  the  plaintiffs,  is,  under  section 
1G54,  Civ.  Code,  to  be  Interpreted  most 
strongly  against  them.  Its  terms  are  equiv- 
alent to  an  express  agreement  that  the  plain- 
tiffs should  not  be  entitled  to  payment,  and 
would  not  demand  it,  except  in  moutbly  in- 
stallments of  $200  each.  That  this  was  the 
understanding  of  the  plaintiffs  is  shown  by 
their  complaint  as  originally  filed,  and  upon 
which  they  presented  their  case  to  the  court, 
wherein,  after  alleging  as  one  of  the  terms 
of  the  instrument  of  April  10th,  that  each 
of  the  owners  of  property  fronting  on  the 
street  agreed  to  pay  for  the  worit  "upon  the 
completion  thereof,"  they  allege,  In  para- 
graph 8,  "that  at  the  time  of  entering  Into 
said  agreement  it  was  further  modified  as 
to  said  defendant,  E.  M.  Mowry,  so  that  the 
amount  due  from  her  thereunder  should  be 
paid  as  follows:  |200  to  be  paid  60  days 
after  completion  of  said  contract,  and  $200 
each  month  thereafter  until  the  amount  due 
thereunder  should  be  fully  paid";  and  also 
by  the  fact  that,  after  they  had  completed 
the  work,  they  demanded  from  the  appel- 
lant only  the  first.installment  of  $200.  After 
both  parties  had  rested,  the  plaintiffs,  by 
leave  of  the  court,  amended  their  complaint 
by  striking  out  the  above  paragraph  8,  but 
the  defendant  was  not  thereby  precluded 
from  .  availing  herself  of  the  modification 
therein  alleged.  Inasmuch  as  this  modifica- 
tion was  originally  alleged  in  the  complaint, 
there  was  no  occasion  for  setting  it  up  in 
her  answer,  and,  as  it  had  been  introduced 
in  evidence,  she  had  a  right  to  avail  her- 
self of  its  provisions,  after  the  complaint  was 
thus  amended,  by  amending  her  answer  so 
that  the  allegations  might  conform  to  the 
proofs. 

The  contention  of  the  respondents,  that  the 
failure  of  the  appellant  to  pay  this  Install- 
ment when  It  was  demanded  gave  them  a 
right  to  a  recovery  of  the  whole  amount  of 
the  contract  price,  cannot  be  maintained.  No 
stipulation  of  this  nature  is  contained  In 
the  agreement  and  such  right  did  not  arise 
from  a  mere  failure  of  the  appellant  to  make 
the  payment  Certain  cases  have  been  cited 
by  thom  in  support  of  this  contention,  where- 
in it  has  been  held  that  in  contracts  for  the 
sale  or  manufacture  of  goods  to  be  delivered 
in  installments,  and  paid  for  at  each  delivery, 
a  failure  on  the  part  of  the  buyer  to  make  a 
payment  may  be  under  such  circumstances  as 
will  Justify  the  seller  to  consider  the  con- 
tract as  repudiated,  and  to  release  him  from 
further  performance.  It  is  also  the  rule 
that  where  a  continuing  or  executory  con- 
tract has  not  Ijocn  fully  iierformcd  on  either 
side,  tiie  repudiation  of  the  contract  by  one 
party,  or  his  refusal  of  further  performance, 
will  justify  the  other  party  in  treating  the 
contract  as  at  an  end,  and  give  to  him  a 
rlsht  of  action  for  damages  for  its  breach. 
See  Hale  v.  Trout  Jlo  Cal.  228.    The  rule 


in  these  cases  has,  however,  no  application 
to  a  contract  for  labor  which  has  been  fully 
performed  on  one  side,  and  there  remains 
only  payment  therefor.  There  can  be  no 
rescission  or  abandonment  of  a  contract  by  a 
party  who  has  fully  performed  bis  part  of 
It  The  obligation  of  the  other  party  Is  meas^ 
ured  by  the  terms  of  his  agreement  to  the 
same  extent  as  in  any  other  contract  If  this 
obligation  is  for  the  payment  of  money,  and 
by  bis  agreement  such  payment  is  to  be 
made  in  Installments,  a  failure  to  pay  the 
first  installment  will  no  more  give  a  right  of 
action  to  recover  them  all  than  In  the  case  of 
an  ordinary  promissory  note  which  is  made 
payable  in  periodical  Installments,  and  in 
which  there  Is  no  provision  for  the  maturity  of 
the  whole  amount  upon  the  failure  to  pay  one 
of  the  instalimenta.  The  agreement  In  the 
present  case  la  specific  and  unambiguous 
that  the  defendant  should  make  the  payment 
for  the  work  done  by  the  plaintiffs  in  month- 
ly installments  of  $200  each,  aud  the  finding 
of  the  court  that  the  plaintiffs  gave  to  the 
defendant  "an  option  to  pay  the  money  due 
for  said  work  in  monthly  installments  of 
$200"  is  not  sustained  by  the  evidence.  Nei- 
ther does  the  evidence  sustain  the  further 
finding  that  "when  said  first  installment  be- 
came due  defendant  refused  to  pay  any  sum 
at  all,  and  has  ever  since  refused  to  pay  any- 
thing for  said  work."  The  complaint  mere- 
ly alleges  that  she  had  not  paid  the  sums  due 
upon  the  contract  The  only  evidence  tend- 
ing to  support  any  finding  of  nonpayment 
was  that  the  plaintiffs  had  demanded  pay- 
ment of  the  first  installment  The  only  ob- 
jection that  is  shown  to  have  been  made  by 
the  defendant  to  the  performance  of  her  i>art 
of  the  contract  was  her  claim  that  the  plain- 
tiffs had  not  done  the  work  in  accordance 
with  the  terms  of  their  agreement  This 
Is  not  the  equivalent  of  a  "refusal"  to  pay 
any  sum  at  all.  As  only  one  of  these  in- 
stailmenta  had  matured  at  the  commence- 
ment of  the  present  action,  the  court  erred  in 
deciding  that  the  plaintiffs  were  entitled  to 
Judgment  for  the  full  amount  of  the  contract 
price. 

2.  In  addition  to  the  claim  upon  the  con- 
tract for  paving  the  street  the  complaint 
set  forth  a  claim  for  constructing  a  bitumi- 
nous rock  sidewalk  on  the  street  in  front  of 
a  portion  of  the  appellant's  land.  Defendant 
filed  her  answer  January  16,  1895,  but  did 
not  deny  the  allegations  in  reference  to  this 
sidewalk.  The  case  was  tried  upon  these 
pleadings  April  13,  1806,  at  which  time  the 
court  found  in  favor  of  the  plaintiffs,  and 
that  they  were  entitled  to  a  lien  for  the 
amount  due  for  laying  this  sidewalk,  amount- 
ing to  $241,  and  also  to  a  personal  judgment 
against  tlie  appellant  for  the  amount  due  upon 
the  contract  for  paving  the  street.  Upon 
motion  of  the  defendant  for  a  new  trial  tlie 
court  set  aside  that  portion  of  its  decision 
upon  the  contract  for  paving,  ordered  a  new 
trial  as  to  the  Issue  thereon,  and  denied  tlie 
motion  for  a  new  trial  in  all  other  respects. 
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Another  trial  ivas  had  upon  this  Issue  In 
Xovemtter,  1897,  and  the  court  again  made 
Its  decision  thereon  In  favor  of  the  plaintiffs. 
After  both  parties  had  rested  at  this  trial, 
the  plaintiffs,  by  leave  of  the  court,  amended 
their  .complaint  by  strilcing  out  the  above- 
named  paragraph  8,  and  the  defendant  aft- 
erwards filed  an  amended  answer,  in  which 
she  denied  tliat  she  had  made  any  contract 
for  laying  the  sidewalic  The  findings  here- 
in recite  the  proceedings  liad  upon  the  for- 
mer trial.  Including  the  former  decision  In 
reference  to  the  claim  for  laying  the  side- 
walk. The  appellant,  in  her  statement  on  mo- 
tion for  a  new  trial,  specified  as  one  of  the 
grounds  for'  setting  aside  the  decision  that 
this  finding  in  reference  to  the  sidewalk  is 
not  sustained  by  the  evidence.  It  was  not 
necessary  that  the  evidence  In  reference  to 
this  claim  should  be  incorporated  in  the 
statement.  No  Issue  thereon  was  presented 
by  the  answer  on  which  the  cause  had  been 
originally  tried,  and  the  decision  made  there- 
on became  a  part  of  the  records  of  the  court, 
which  It  could  adopt  and  include  In  its  final 
decision.  The  order  for' a  new  trial  exclud- 
ed this  portion  of  its  decision  from  any  fur- 
ther consideration,  and  by  failing  to  appeal 
therefrom,  or  otherwise  to  seek  to  have  the 
order  modified,  it  became  final  as  to  the  de- 
fendant, and  was  not  affected  by  her  after- 
wards filing  an  answer  in  which  the  alle- 
gation was  denied.  The  right  of  the  court 
to  .limit  its  order  for  a  new  trial  to  a  por- 
tion of  the  issues  in  the  case  is  well  estab- 
Jlshed.  Duff  v.  Duff,  101  Cal.  1,  35  Pac.  43T. 
3.  It  is  urged  by  the  appellant  that  the 
court  erred  In  excluding  certain  questions 
tending  to  show  that  the  street  was  closed 
by  the  plaintiffs  while  performing  their  work 
thereon,  and  that  in  the  performance  of  their 
contract  they  dug  up  and  disturbed  the 
street.  These  questions  are  claimed  to  have 
been  proper  for  the  purpose  of  showing  that, 
Inasmuch  as  the  plaintiffs  did  not  obtain 
permission  from  the  board  of  supervisors  to 
do  the  work,  the  contract  therefor  was  illegal, 
and  could  not  be  the  basis  of  a  recovery. 
City  and  County  of  San  Francisco  v.  Buck- 
man.  Ill  Cal.  25,  43  Pac.  396,  is  relied  upon 
in  support  of  this  contention.  That  case, 
however,  was  decided  upon  the  provision  in 
subdivision  10  of  section  7  of  the  street  im- 
provement act,  which  declares  that  the  own- 
ers of  land  may  perform  the  '"grading"  upon 
the  street  In  front  of  their  property  "after 
obtaining  permission  from  the  council  to  do 
so."  The  contract  in  the  present  case  Is  for 
other  work  than  grading,  and  this  provision 
of  the  section  has  no  application.  A  contract 
Is  not  to  be  held  unlawful  unless  It  Is  eitlier 
contrary  to  some  express  provision  of  the 
law  or  to  Its  policy.  Civ.  Code,  §  ie67.  This 
restriction  on  property  owners  from  doing 
work  upon  the  street  in  front  of  their  prop- 
erty is  limited  to  grading,  and  the  provision 
In  a  subsequent  portion  of  the  section  that 
"whenever  any  owner  or  owners  of  any  lots 
or  lands  fronting  on  any  street  shall  have 


heretofore  done  or  shall  hereafter  do  any 
work  (except  grading)  on  such  street  in  front 
of  any  block  at  his  or  their  expense,"  the 
work  so  done,  shall  be  excepted  from  any 
order  for  improving  the  street.  Implies  the 
right  of  the  owner  to  do  such  work,  and  to 
contract  therefor,  without  obtaining  such  per- 
mission. Under  their  general  supervision  of 
the  streets  of  the  city  the  board  of  super- 
visors have  adopted  an  ordinance  forbidding 
any  one  from  digging  up  or  disturbing  a 
street  without  the  permission  of  the  superin- 
tendent of  streets;  but,  as  permission  from 
the  superintendent  was  obtained  in  the  pres- 
ent case,  the  questions  which  were  excluded 
by  the  court  were  Immaterial.  That  portion 
of  the  judgment  decreeing  a  lien  against  the 
lands  of  the  defendant  in  the  sum  of  $238.76, 
and  directing  a  sale  of  said  lands  In  satis- 
faction thereof,  is  affirmed.  The  Judgment 
against  the  defendant  for  the  sum  of  |1,146, 
with  Interest  thereon,  for  the  paving  and 
curbing  of  Laguna  street.  Is  reversed,  and  a 
new  trial  is  ordered  of  the  Issues  upon  wliich 
the  said  personal  Judgment  was  given.  The 
order  denying  a  new  trial,  so  far  as  it  applies 
to  the  Issues  upon  which  the  Judgment  was 
rendered  for  laying  the  sidewall^,  and  decree- 
ing a  Hen  thereof,  is  affirmed. 


We  concur:    GAROUITB,  J.;  VAN  DYKBi 


J. 


(131  Cal.  437) 

CONWAT  ▼.  SUPREME  COUNCIL   CATHO- 
LIC KNIGHTS  OP  AMRUIOA  et  al. 
(S.  F.  1,535,  1,536.)  1 

(Supreme  Court  of  California.    Jan.  25,  1901.) 

MUTUAL  BENEFIT  INSURANCEt-BY-LAWS— AS- 
SIGNMENT OF   POLICV— FINDINGS. 

1.  By-laws  of  a  benefit  insurance  association 
form  a  part  of  the  contract  of  insurance,  and 
the  assoriation  may  require  a  substantial  com- 
pliance with  a  by-law  in  regard  to  clianging 
the  beneficiary,  or  refuse  to  pay  the  benefit  se- 
cured. 

2.  A  beneficiary  who  has  formally  joined  in 
a  written  assignment  of  a  benefit  certificate  to 
necure  an  obligation  of  the  assured  is  estopped 
from  denying  the  siifiiciency  of  the  transfer. 

3.  Civ.  Code,  §  2911,  provides  that  a  iicn  is 
extingnislied  by  lapse  of  the  time  wittiin  which 
an  action  can  be  brought  in  the  principal  oI>- 
iigation.  Beld,  in  an  action  on  a  life  policy 
which  has  been  assigned  as  collateral  to  se- 
cure a  claim  against  tlie  assured,  wliere  the  is- 
sue was  whether  the  claim  was  barred  by  limi- 
tations, that  the  failure  to  find  on  that  issue 
was  reversible  error. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  O.  B. 
Hebbard,  Judge. 

Action  by  Thomas  J.  Conway  against  the 
Supreme  Council  Catholic  Knights  of  Amer- 
ica and  others.  From  a  Judgment  for  all 
other  defendants,  and  an  order  denying  a 
new  trial,  the  plaintiff  and  the  defendant 
supreme  council  appeal.    Reversed. 

Black  &  I.ieaming  and  Wm.  Caldwell,  for 
appellants.  D.  R.  Gale  and  John  T.  Camp- 
bell, for  respondents. 


'  Rehearing  denied  February  U,  IMU 
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HEXSHAW,  J.  In  1889  the  defendant  the 
Supreme  Council  of  the  Catholic  Knights  of 
America,  a  beneficial  order  incorporated  un- 
der the  laws  of  Kcutuclcy,  issued  Its  benefit 
certificate  to  one  John  M.  Conway,  by  which, 
upon  the  death  of  John  M.  Conway  at  a 
time  when  he  was  in  good  standing  in  the 
order,  there  should  be  paid  to  his  nephew, 
Thomaa  J.  Conway,  the  sum  of  $2,000.  The 
defendants  Noonan,  Shay,  and  Menlhan  be- 
came sureties  for  John  M.  Conway  In  the 
sum  of  $1,G00,  and  to  protect  and  secure 
them  an  assignment  and  transfer  was  made 
to  them  of  the  i)olicy.  The  assignment  de- 
clared that  the  transfer  was  made  as  secu- 
rity, and  It  was  executed  by  both  the  as- 
sured and  his  nephew.  Thomas  J.  Conway. 
In  June,  1893,  the  defendant  sureties  were 
compelled  to  pay  $1,600,  the  amount  for 
which  they  were  bolden  upon  their  under- 
taldng.  In  August,  1896,  John  M.  Conway 
died  in  the  state  of  California,  of  which  he 
had  been  a  resident  for  some  years.  This 
action  was  begun  by  the  nephew,  Thomas, 
against  the  benevolent  order  to  recover  the 
amount  of  the  policy.  The  sureties  were 
called  in  and  made  parties  defendant  They 
asserted  a  right  to  the  moneys  due  on  ac- 
count of  the  policy  by  virtue  of  the  fore- 
going facts,  or  at  least  to  sufficient  to  reim- 
burse them  for  their  outlay.  After  trial. 
Judgment  passed  for  the  defendant  sureties, 
and  the  plaintiff  and  the  Supreme  Council 
of  the  Catholic  Knights  appeal  from  this 
Judgment  and  from  the  order  denying  them 
a  new  trial. 

The  by-laws  of  the  Catholic  Knights  pro- 
vide a  specific  mode  in  compliance  with 
which  the  beneficiary  named  in  the  certifi- 
cate may  be  changed.  It  has  uniformly 
been  held  in  organizations  such  as  this  that 
the  by-laws  form  a  part  of  the  contract,  and 
that  the  association  may  require  a  compli- 
ance with  them,  or  refuse  to  pay.  McLaugh- 
lin V.  McLaughlin,  104  Cal.  177,  37  Pac.  863; 
Levy  V.  Magnolia  Lodge,  110  Cal.  297,  '42 
Pac.  887;  Haas  v.  Association,  118  Cal.  9. 
49  Pac.  1056.  In  this  Instance  there  was 
no  substantial  compliance  with  the  require- 
ments of  the  by-laws,  and  it  must  therefore 
be  held  that  were  these  sureties  merely 
seeking  to  enforce  their  demand  against  the 
order,  the  latter  would  be  Justified  in  law 
in  Its  refusal  to  pay.  But  the  actual  situa- 
tion here  presented  is  somewhat  different 
All  the  parties  in  Interest  are  before  the 
court  and  equity  may  be  done.  As  between 
the  original  beneficiary  and  the  Catholic 
Knights  there  is  no  dispute  but  that  the 
nephew  would  be  entitled  to  the  money. 
He  has  a  well-founded  and  strict  legal  claim 
to  a  recovery,  but  the  equities  of  the  de- 
fendant sureties  are  not  to  be  overlooked. 
Having  regard  to  them.  It  Is  clear  that  the 
plaintiff,  who  had  formally  Joined  in  the 
written  assignment  upon  the  security  of 
which  the  defendants  Noonan  and  others 
paid  out  a  large  sum  o'  money,  would  be 
compelled  to  reimburse  them  to  the  extent 


of  their  outlay,  wltb  interest  and  wouia 
be  entitled  to  receive  for  his  own  benefit  onlj 
the  difference  between -the  $2,000  and  ttiac 
amount  In  other  words,  there  would  be 
raised  against  him  a  clear  estoppel  in  pais 
to  deny  the  sufficiency  and  validity  of  the 
transfer.  But  another  consideration  enters 
into  {he  matter.  Both  Conway  and  the 
Catholic  Knights  answered  the  pleadings  of 
the  defendant  sureties,  urging  "that  the 
claim  and  obligation  so  set  up  by  said  Noon- 
an, Shay,  and  Menlhan  against  said  John 
M.  Conway,  deceased.  Is  barred  by  the  pro- 
visions of  subdivision  1  of  section  338  of 
the  Code  of  Civil  Procedure  of  California, 
and  the  assignment  of  said  benefit  certifi- 
cate made  as  collateral  for  said  Indebtedness 
has  lapsed  and  is  barred  by  said  section,  and 
has  fallen  and  become  of  no  force  and  effect 
whatever."  The  findings  of  the  court  are 
merely  that  the  sureties  were  compelled  to 
pay  and  did  pay  in  June,  1893,  and  that 
John  M.  Conway  died  In  August  189&  By 
section  2911  of  the  Civil  Code  It  Is  provided 
that  a  lien  is  extinguished  by  the  lapse  of 
the  time  within  which,  under  the  provisions 
of  the  Code  of  Civil  Procedure,  an  action  can 
be  brought  upon  the  principal  obligation. 
There  is  no  doubt  but  that  the  principal  ob- 
ligation in  this  case  was  barred,  under  the 
provision  of  the  section  of  the  Code  of  Civil 
Procedure  pleaded,  unless  it  bad  been  re- 
duced to  Judgment  or  in  some  other  equally 
effective  form  bad  been  kept  alive  and  •en- 
forceable. The  court  has  failed  to  find  upon 
this  vital  question,  and  the  Judgment  and 
order  must  therefore  be  reversed,  and  the 
cause  remanded.    It  is  so  ordered. 

We  concur:    TEMPLE,J.:  McFARLAND,J. 


(131  Gal.  430) 
HABISHAW  et  al.  v.  STANDARD  QUICK- 
SILVER CO.    (S.  p.  1.459.) 

(Supreme  Court  of  California.    Jan.  26,  1901.) 

INJURY    TO   MINER— NEOLIGDNCE-CONTRIBU- 
TORY  NEOUGENCB-QUBSTION  FOR  JURY. 

An  experienced  miner,  who  had  worked  in 
a  mine  for  a  year  and  a  half,  was  injured  by  a 
piece  of  rock  falling  on  him,  owing  to  insuffi- 
cient laeging.  He  was  provided  with  lights 
by  which  be  could  see  for  a  distance  from  15 
feet  to  30  feet,  and  had  worked  in  that  part 
of  the  mine  for  a  day  and  a  half.  There  was 
testimony  of  a  fellow  workman  that  an  exam- 
ination of  the  condition  of  the  lagging  was  made 
by  deceased  just  before  he  commenced  his 
work,  on  the  day  on  which  he  was  injured,  but 
Biu'h  witness  was  snccessfully  impeached  b.v 
showing  that  he  had  declared  that  be  bad 
knowledge  which  would  entitle  plaintiffs  to 
win  their  case,  but  would  not  give  it  unless 
paid  therefor.  Held,  that  there  was  a  conflict 
of  evidence  requiring  the  question  of  contribu- 
tory negligence  or  assumption  of  risk  to  go  to 
the  jury. 

Department  2.  Appeal  from  su])erlor  court 
Lake  county;   R.  W.  Crump,  Judge. 

Action  by  Bertram  J.  Habishaw  and  others 
against  the  Standard  Quicksilver  Company. 
From  a  Judgment  in  favor  of  plaintiffs,  and 
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frcHD  an  order  denying  a  new  trial,  defend- 
ant appeals.    Affirmed. 

C.  W.  Cross,  (or  appellant.  W.  T.  Bag- 
gett,  Dan  Jones,  and  T.  J.  Sheridan,  for  re- 
spondents. 

HEKSHAW,  J.  Plaintiffs,  who  are  the 
snrvlvlng  wife  and  children  of  Thomas  Habl- 
shaw,  deceased,  sued  the  defendant  to  re- 
cover damages  for  the  death  of  Thomas  Hab- 
ishaw,  the  husliand  and  father,  alleging  that 
he  was  killed  In  defendant's  mine  through 
the  negligence  of  the  defendant  and  Its  serv- 
ants and  employes.  The  negligence  pleaded 
consisted  of  the  failure  by  the  defendant  to 
provide  a  flooring  or  lagging  over  Habishaw's 
bead,  so  as  to  prevent  rock  or  other  material, 
which  might  become  loosened  In  the  opera- 
tions of  the  mine,  from  falling  upon  him. 
For  the  want  of  such  flooring  or  lagging,  a 
rock  of  large  size  fell  a  distance  of  about 
12  feet,  and  In  its  fall  struck  Habishaw,  and 
caused  bis  death.  The  verdict  of  the  Jury 
was  for  plaintiff,  and  from  the  Judgment 
which  followed,  and  from  the  order  denying 
Its  motim'for  a  new  trial,  defendant  appeals. 

The  contention  of  appellant  is  that  the  de- 
ceased, an  experienced  miner,  was  either 
guilty  of  contributory  negligence  in  worldng 
-where  and  as  be  did,  luiowlng  of  the  absence 
of  lagging  or  flooring,  or  that  in  so  working, 
with  knowledge  of  the  conditions  and  situa- 
tion of  the  mine,  the  risks  he  ran  became 
known  to  him,  that  he  assumed  them,  and 
that,  therefore,  the  defendant  is  not  liable. 
Appellant  urges  that  Mr.  Habishaw  being 
provided  with  lights  by  which  he  could  plain- 
ly see  for  a  distance  of  from  15  to  30  feet, 
and  being  an  experienced  underground  miner 
(wbo  had  worked  in  that  particular  mine 
about  a  year  and  a  half),  as  such  experien- 
ced miner  be  would  know  whether  or  not 
such  lagging  or  flooring  was  necessary  or 
proper  for  his  protection  from  injury;  and 
that,  having  worked  in  that  particular  place 
for  a  day  and  a  half  immediately  preceding 
the  Injury,  by  the  ordinary  use  of  his  senses 
under  such  circumstances  he  must  have 
known,  or  should  have  known,  that  there 
was  no  covering  or  flooring  or  lagging  at  a 
distance  of  about  one  foot  over  bis  head  (the 
seventh  floor),  or  at  a  distance  of  about  seven 
or  eight  feet  over  his  head  (the  eighth  floor), 
covering  the  set  immediately  over  where  he 
•was  working;  and  that,  knowing  such  facts 
and  the  probable  results,  it  was  contributory 
negligence  on  his  part  to.  continue  to  work 
in  that  place  without  such  flooring  or  lagging, 
If  the  same  was  reasonably  necessary  for  bis 
protection  from  injury.  It  is  insisted  by  the 
appellant  that  the  evidence  upon  these  mat- 
ters is  uncontradicted,  and  that  the  question 
becomes,  therefore,  one  of  law.  By  the  re- 
spondent It  is  asserted  that  upon  the  question 
of  contributory  negligence  there  is  a  conflict 
In  evidence,  and  that  in  any  event,  conceding 
the  facts  to  be  undisputed,  it  is  not  a  case  | 


in  which  as  a  matter  of  law  the  court  can. 
say  that  the  deceased  was  guilty  of  contribu- 
tory negligence,  but  Is  a  case  in  which  the 
question  is  properly  referable  to  the  Jury. 

We  think  this  latter  position  Is  sound.  The 
deceased  had  worked  in  the  mine  for  a  year 
and  a  half,  and  in  this  particular  portion  of 
the  mine  where  the  accident  occurred  for  a 
day  and  a  half.  It  is  conceded  to  have  been 
the  duty  of  the  timber  men  at  the  mine  to 
have  provided  for  the  security  of  the  miners 
by  timbering  and  flooring  or  lagging.  That 
with  the  light  which  the  deceased  carried 
he  could  have  seen  for  a  distance  of  from 
15  to  30  feet,  and  should,  therefore,  have 
known  whether  or  not  the  proper  lagging  was 
In  places  whether  or  not  the  place  had  been 
properly  lagged  before  the  accident,  and  the 
lagging  had  been  removed  or  destroyed  by 
blasting;  whether  or  not  Habishaw  iuiew 
that  it  had  been  properly  lagged  in  the  first 
instance,  and  was  guilty  of  contributory  neg- 
ligence in  going  to  work  at  the  time  of  the 
accident  without  again  verifying  his  knowl- 
edge—were all  matters  not  so  plainly  point- 
ing to  contributory  negligence  as  to  Justify 
the  withdrawal  of  their  consideration  from 
the  Jury.  The  testimony  of  the  witness 
Farmer,  a  fellow  worlcman  with  the  deceased 
at  the  time  of  his  death,  to  the  effect  that 
an  examination  of  the  condition  of  the  lag- 
ging was  made  by  Habishaw  Just  before 
he  commenced  work  upon  the  fatal  day,  may 
well  have  be6n  disbelieved  by  the  Jury,  In 
view  of  the  fact  that  Fanner  was  success- 
fully impeached  by  a  showing  that  he  had 
declared  that  he  had  knowledge  which  would 
entitle  plaintiffs  to  win  their  case,  but  would 
not  give  it  unless  paid  therefor. 

The  case  Is  one  of  those  where  the  ques- 
tion of  contributory  negligence,  or  the  ques- 
tion of  the  assumption  of  Icnown  risks,  was. 
proper  for  submission  to  the  Jury,  whose  ver-' 
diet  In  this  regard  is  final.  Sanborn  v.  Trad- 
ing Co.,  70  Cal.  261,  11  Pac.  710;  Magee  v., 
Railroad  Co.,  78  Oal.  436,  21  Pac.  114;  Mar-' 
tin  V.  Railroad  Co.,  94  CaL  331,  29  Pac.  645;. 
Davles  V.  Steamship  Co.,  89  Cal.  286,  26' 
Pac.  827;  Smith  v.  Steamship  Co.,  99  CaL 
467,  34  Pac.  84;  Davis  v.  Power  Co.,  107  Cal. 
563,  40  Pac.  950;  Goggln  v.  D.  M.  Osborne  & 
Co.,  115  Cal.  437,  47  Pac.  248.  The  Judg- 
ment and  order  appealed  from  are  therefore 
afi&rmed. 

We  concur:    TEMPLE,  J. ;  McF  ARL  AND,  J. 


(131  Cal.  433) 

In  re  SMITH'S  ESTATE.    (S.  F.  2,295.) 
(Supreme  C%>nrt  of  California.    Jan.  25,  1901.) 

DESCENT    AND     DISTRIBUTION— KINDRED     OP 

THE  HALF  BLOOD— RIGHTS  OF 

INHERITANCE. 

By  Qv.  Code,  §  1394,  "kindred  of  the  half 

blood  inherit  equally  with  those  of  the  whole 

blood  in  the  same  degree,  unless  the  inheritance 

comes  to  the  intestate  by   descent,   devise,   or 

Kift  of  some  one  of  his  ancestors,  in  which  case 

oil  those  who  are  not  of  the  blood  of  such  an- 
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cestor  must  be  excluded  from  such  inheritance." 
Held,  that  in  the  excepted  case  thereunder  the 
kindred  of  the  iialf  blood  were  not  absolutely- 
excluded  from  inheriting,  but  merely  poHtpou- 
ed  to  those  of  the  whole  blood,  and  that  the 
provision  had  no  application  between  kindred 
in  different  degrees. 

Oommissloners'  decision.  Department  2. 
Appeal  from  8ui>erlor  court,  city  and  county 
of  San  Francisco;  J.  V.  Coffey,  Judge. 

Judicial  Bettlement  of  the  estate  of  Fran- 
cis V.  Smith,  deceased.  Appeal  from  a  de- 
cree of  distribution.     Reversed. 

Rodgers,  Paterson  &  Slack,  for  appellants. 
J.  N.  Young,  for  respondent 

SMITH,  C.  This  Is  an  appeal  from  a  de- 
cree of  distribution.  Tbe  deceased,  who 
died  Intestate,  Inherited  tbe  property  dis- 
tributed from  her  father.  She  left,  surviving  | 
her,  her  husband,  and  two  half-sisters  on  tbe 
mother's  side,  the  appellants.  Tbe  whole  of 
the  property  was  distributed  by  the  decree 
to  the  respondent,  and  the  appellants  ex- 
cluded. The  case  turns  upon  tbe  construc- 
tion of  the  provisions  of  the  Civil  Code  gov- 
erning successions,  and  especially  of  those  i 
of  sections  13S6  (2)  and  1394.  By  the  former  ' 
provision  it  Is  especially  provided.  In  the  case  i 
here  presented,  that  the  husband  shall  take 
one  half  of  the  estate,  and  the  sisters  the  | 
other  half;  but  it  Is  contended  that  by  the 
latter  section  the  sisters  are  excluded,  as  not 
being  of  tbe  blood  of  the  ancestor  from  whom 
the  defendant  derived  the  estate;  and  it  was 
so  held  by  the  court  But  I  do  not  think  this 
contention  can  be  sustained.  The  section  In 
question  consists  of  two  clauses  connected 
by  the  conjunction  "unless,"  which,  as  said 
by  Lord  Mansfield  (Wilson  v.  Smith,  3  Bur- 
rows, 1550),  "means  the  same  as  'except,' 
and  hence  implies  merely  an  exception  to  the 
first  clause."  Stand.  Diet;  Cent  Diet;  Ryan 
V.  Andrews,  21  Mich.  234,  235;  In  re  Klrken- 
dall's  Estate,  43  Wis.  173-175,  177,  et  seq.; 
Rowley  v.  Stray,  32  Mich.  75.  76.  The  last 
clause  can,  therefore,  apply  only  to  the  class 
described  In  the  first,  or.  In  other  words,  to 
the  class  from  which  it  constitutes  an  excep- 
tion, which  is  kindred  "in  the  same  degree." 
Hence  it  can  have  no  application  to  the  rela- 
tions between  different  classes,  as  determined 
by  degree  of  kindred  or  otherwise  (as,  e.  g., 
between  half  brothers  or  sisters  and  remote 
collateral  kin),  or  between  grandparents  and 
uncles  or  aunts,— as  in  Ryan  v.  Andrews 
and  in  Re  Kirkendall's  Estate,  supra.  The 
effect  of  the  provision  is,  therefore,  simply 
to  subdivide  each  of  the  classes  as  determin- 
ed by  degree  of  relationship  Into  two  classes, 
namely,  those  of  the  full  and  those  of  the 
half  blood,  and  In  each  class  to  postpone  the 
latter  to  the  former.  Its  effect  therefore, 
is  precisely  that  of  the  Missouri  statute  cit- 
ed in  Gl  Am.  Dec.  (Mi4,  or  of  the  Indiana 
statute  cited  in  Robertson  v.  Burrell,  40  lud. 
336.  Hence  the  provision  has  no  application 
as  between  kindred  in  different  degrees,  but 


the  relative  claims  of  these  are  determincHl 
exclusively  by  the  provisions  of  section  1380 
of  the  Civil  Code,  where  the  term  "brothers 
and  sisters,"  and  other  terms  denoting  kin- 
dred of  various  degrees,  are  used  in  their 
proper  sense,  and  "according  to  the  approved 
usage  of  the  language"  (Id.  i  13)  must  be 
held  to  Include  those  of  the  half  as  well  as 
of  the  whole  blood.  Rowley  v.  Stray,  supra, 
and  cases  cited  page  75.  The  two  sections, 
therefore  (1386,  13JM),  in  no  wise  conflict 
but  together  prescribe  a  system  not  only  com- 
plete and  harmonious,  but  also  equitable,  and 
In  accordance  with  the  general  sentiments  of 
mankind,  on  which  In  fact,  and  not  on  tbe 
obsolete  feudal  reasons  on  which  the  com- 
mon-law doctrine  of  inheritance  of  real  es- 
tate was  based,  our  law  of  succession  is 
based.  This  construction  is  supported  by  tbe 
cases  cited  above.  In  which  substantially 
similar  enactments  were  construed;  and  also 
by  the  case  of  Robertson  v.  Burrell,  40  Ind. 
336,  where  the  statute  construed  Is  different 
but  the  principle  of  the  decision  is  the  same. 
In  that  case  there  was  an  old  statute  (cited 
supra)  Identical  in  effect  with  ours,  which 
had  been  superseded  by  a  new  statute  coach- 
ed in  less  deflmie  terms;  and  It  was  held 
that  It  would  be  unreasonable,  tbe  statute 
admitting  of  a  different  construction,  to  con- 
strue it  as  postponing  the  kindred  of  the 
half  blood  "until  after  there  was  a  failure  of 
all  kindred  of  the  Intestate  who  have  the 
blood  of  the  anc(-stor  from  the  estate  de- 
scended, however  remote  in  degree,"— a  prin- 
ciple equally  applicable  here.  There  are  two 
cases  that  seem  to  conflict  with  these  views, 
viz.  Perkins  v.  oimonds,  28  Wis.  90,  and 
Kelly's  Heirs  v.  McGuire,  15  Ark.  555.  But 
the  former  is  expressly  limited,  and  In  effect 
overruled.  In  Re  Kirkendall's  Estate,  43  Wis. 
175.  And  again  in  Shuman  v.  Shuman,  80 
Wis.  476,  50  N.  W.  670,  It  was  held  that  the 
provision  construed  did  not  apply  to  personal 
property,  which  was  also  in  effect  to  overrule 
the  decision;  for  neither  in  the  laws  of  Mich- 
igan nor  in  our  own  Is  there  room  for  such 
a  distinction.  It  may  be  added  that  the  at- 
tention of  the  court  was  not  drawn  to  the 
grammatical  construction  of  the  question. 
Hence  the  court  assumed  that  "the  words  of 
the  section  are  general,"  not  noticing  the  fact 
that  the  first  clause  refers  only  to  the  class 
specified,  and  that  the  latter  could  not  have 
a  more  extensive  application.  The  same 
remark  applies  to  the  Kansas  case.  The  true 
rule  Is  stated  by  Judge  Cooley  In  Rowley  v. 
Stray,  supra,  as  follows:  "Ours  Is  but  the 
expression  of  a  general  policy  which  has 
always  characterized  our  legislation,  •  •  • 
and  which,  •  •  •  In  most  respects,  has 
put  the  half  blood  on  a  footing  of  equality 
with  the  whole  blood  in  the  law  of  descents. 
•  •  •  A  discrimination  against  the  half 
blood  is  the  exception,  and  is  not  to  be  ex- 
tended beyond  the  obvious  intent.  And  noth- 
ing seems  plainer  to  us  than  that  under  this 
statute  tbe   half  blood   are  only  excluded 
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when  there  are  others  In  the  same  statutory 
class  who  are  to  be  preferred  by  reason  of 
being  of  the  blood  of  the  ancestor  from  whom 
the  estate  came  to  the  Intestate.  This  was 
the  view  taken  by  us  when  Byan  t.  An- 
drews, 21  Mich.  229,  was  before  us,  and  fur- 
ther reflection  has  confirmed  us  in  it"  It 
follows  that  the  appellants  are  entitled  to 
their  shares'  of  the  estate  as  prescribed  in 
section  1386,  subd.  2.  The  order  appealed 
from  should  be  reversed. 

We  concur:    HAYNES,  C;  OOOPEB,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  appealed 
from  is  reversed. 


<131  Cal.  UB) 

MUKPHy  V.  FARMERS'  &  MERCHANTS' 
BANK  OF  LOS  ANGELES.     (L.  A  754.) 

(Supreme  Court  of  California.    Jan.  25,  1901.) 
Supplemental  opinion.    For  former  opin- 
ion, see  63  Pac.  36& 

PER  CURIAM.  Upon  further  considera- 
tion we  think  that  the  part  of  the  opinion 
hereinbefore  rendered  which  refers  to  the 
right  of  respondent  to  an  accounting  in  this 
present  action  should  be  omitted,  and  that 
the  question  as  to  such  right  is  not  now 
properly  before  us,  and  should  be  left  for 
further  consideration  If  ever  presented,  and 
that  the  judgment  should  be  modified  ac- 
cordingly. It  is  therefore  ordered  that  all 
of  the  last  paragraph  of  said  opinion  fol- 
lowing the  sentence,  "Our  opinion  is  that 
the  court  erred  in  deciding  that  plaintiff 
owns  an  undivided  interest  in  the  land,"  be, 
and  the  same  is  hereby,  stricken  out  It  is 
farther  ordered  that  the  Judgment  herein- 
before entered  be,  and  the  same  Is  hereby, 
modified  so  as  to  read  as  follows:  "For  the 
reasons  given  in  the  foregoing  opinion,  the 
Judgment  and  order  appealed  from  are  re- 
versed." 


<131  Cal.  426) 

In  re  GRANT'S  ESTATE.     (S.  F.  2,334.)* 
(Supreme  Codrt  of  California.    Jan.  24,  1901.) 

ADMINISTRATOR'S  ACCOUNTIKa— ALLOWANCB 
—EFFECT— RES  JUDICATA— FAIL- 
URE TO  APPEAL. 
Under  Code  Oir.  Proc.  g  968,  snbd.  3,  au- 
thorizing an  appeal  from  an  order  settling  an 
administrator's  account  and  section  1637,  de- 
claring that  the  settlement  of  the  account  by 
the  court  or  on  appeal  is  conclusive  against  all 
persons  interested  in  the  estate,  it  was  error 
for  the  court,  on  the  hearing  of  an  adminis- 
trator's third  annnol  account  to  set  aside  the 
order  settling  the  second  annual  account, 
where  the  same  bad  been  made  after  the  prop- 
er notice  to  all  parties,  and  after  consideration 
by  the  court,  and  no  aiq>eal  taken  therefrom, 
since  the  statute  applies  to  an  annual  account- 
ing as  well  as  to  a  final  accounting. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  Y.  Cof- 
fey, Judge. 

>  Behearing  denied  Februarr  U.  UOL 


From  an  order  settling  his  third  annual 
account  and  from  an  order  directing  him  to 
pay  a  certain  claim,  the  executor  of  the  es- 
tate of  Mary  C  Grant  deceased,  appeals. 
Reversed. 

Sullivan  &  Sullivan,  for  appellant  Moses 
O.  Cobb,  for  respondent 

McFARLAND,  J.  The  transcript  presents 
two  appeals  by  the  executor,— one  from  an 
order  entered  March  23,  1899,  settling  his 
third  annual  account  and  the  other  from  an 
order  entered  at  the  same  time  directing  him 
to  pay  the  claim  against  the  estate  of  Peter 
A.  Kearney,  amounting,  with  Interest  to 
^13.  The  main  question  involved  in  the  ap- 
peal first  above  mentioned  is  whether  the 
court  erred  in  disregarding  a  former  order 
made  November  24,  1897,  settling  appellant's 
second  account  and  In  expressly  setting 
aside  said  former  order  and  resettling  the 
former  account  and  disallowing  nearly  all 
tbe  items  of  credit  therein  which  had  been 
allowed  and  settled  by  the  former  order. 
The  facts  necessary  to  be  stated  are  these: 
Appellant  filed  his  first  account  as  executor 
in  December,  1894,  with  a  report  of  his  ad- 
ministration, the  account  showing  that  he 
bad  on  hand. $102.47;  and  after  due  notice 
of  the  hearing  on  February  6,  1895,  the 
court  on  that  day  made  an  order  settling 
and  allowing  the  account  as  presented.  On 
June  15,  1S97,  he  filed  his  second  account 
in  which,  beginning  with  the  $102.47  bal- 
ance on  band  as  per  the  first  account,  a  great 
many  items  of  receipts  and  expenditures  are 
set  forth.  The  items  of  expenditures  con- 
sisted mainly  of  Interest  on  a  mortgage  on 
the  real  property  of  the  estate,  taxes  and 
insurance  on  the  same,  repairs  on  the  build- 
ings on  the  property,  which  was  rented,  nec- 
essary to  keep  the  same  in  proper  condition, 
water  rates,  etc.  The  account  showed  total 
receipts,  $1,022.47,  and  total  expenditures, 
$737.62,  leaving  a  balance  on  hand  of  $284.85. 
An  order  of  court  was  duly  made  setting  the 
hearing  of  this  account  for  the  28th  of  June, 
1897,  at  10  o'clock  a.  m.,  at  the  court  room 
of  the  court  and  notifying  all  persons  inter* 
ested  in  the  estate  "then  and  there  to  ap- 
pear and  show  cause,  if  any  they  have,  why 
the  said  account  should  not  be  settled  and 
allowed."  ThereaftM,  on  August  3,  1897, 
the  court  made  an  order  in  which  it  was 
declared  that  proof  had  been  made  to  the 
satisfaction  of  the  court  "that  notice  of  said 
settlement  bad  been  given  as  required  by 
chapter  10,  tit  11,  pt  3,  of  the  Code  of  ClvB 
Procedure,  and  as  ordered  by  the  court" 
and,  further,  that  "it-  appearing  that  said 
account  Is  true  and  correct,  and  Is  supported 
by  proper  vouchers,  it  Is  ordered  that  said 
account  be,  and  the  same  is  bereby,  set- 
tled and  allowed  as  presented  and  filed." 
On  December  30,  1898,  the  executor  filed  his 
third  account— the  one  from  the  order  set- 
tling which  this  appeal  is  taken.  This  ac- 
count begins  with  libe  $284.85  on  band  at 
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the  settlement  of  the  previous  account,  and 
sets  forth  various  items  of  expenditures, 
mainly  of  the  character  of  the  expenditures 
set  forth  In  the  second  account;  and  It 
shows  a  balance  In  the  hands  of  the  executor 
of  $373.30.  To  the  settlement  of  this  ac- 
count Dr.  Peter  A.  Kearney,  a  creditor  of  the 
estate,  whose  claim  had  been  allowed,  filed 
objections,  in  which  he  attacked  the  second 
account  which  bad  been  allowed  as  afore- 
said, and  averred  that  the  second  account 
was  settled  without  proper  showing  or  filing 
of  vouchers;  that  certain  payments  which 
appear  by  the  second  account  to  have  been 
made  were  in  fact  not  made;  that  certain 
ex{)endltureB  set  forth  In  said  second  ac- 
count do  not  truly  represent  expenditures 
actually  made  by  the  executor;  that  vouch- 
ers were  taken  for  services  rendered  and 
materials  furnished  for  repairs  on  the  prop- 
erty for  more  than  the  amounts  which  the 
executor  actually  paid;  that,  even  If  said 
expenditures  were  made,  they  bad  become 
necessary  through  the  negligence  of  the  ex- 
ecutor, etc.  Due  notice  was  given  accord- 
ing to  law  of  the  settlement  of  this  third 
account,  and  It  came  on  regularly  to  be 
beard  on  the  14th  day  of  February,  1800. 
Certain  evidence  was  taken,  and  the  court 
made  the  order  settling  said  third  account, 
from  which  order  this  appeal  Is  taken.  In. 
this  order  the  court  recites  that  the  executor 
had  been  negligent  In  not  selling  the  real 
property  of  the  estate  under  an  order  which 
had  been  made  authorizing  him  to  do  bo,  and 
that'  therefore  all  the  disbursements  which 
be  had  made  for  interest  on  the  mortgage, 
repairs,  insurance  taxes,  etc.,  since  October 
6,  1895,  and  which  had  been  allowed  in  the 
second  accounit  which  had  been  settled  as 
hereinbefore  stated,  should  be  disallowed, 
and  that  "the  former  order  of  November  24, 
1897,  settling  the  said  executor's  annual  ac- 
count, is  hereby  set  aside  on  that  account, 
and  the  said  second  account  is  hereby  now 
settled  and  allowed,  showing  a  balance  In 
the  hands  of  the  said  executor  on  the  15th 
day  of  June,  1807  •  •  •  amounting  to 
$711.42,  which  said  sum  of  $711.42  is  to  be 
added  In  said  executor's  third  account  to  the 
sum  of  $475,  rents  with  which  he  charges 
himself  as  having  been  received,  making  a 
total  credit  to  the  estate  In  the  hands  of 
the  sold  executor  on  the  30th  day  of  De- 
cember, 1898,  when  said  third  account  was 
rendered,  of  $1,186.42,  Instead  of  $789.85; 
and  the  disbursements  charged  as  made  in 
said  third  account  are  allowed  to  the  amount 
of  $37.50,  and  no  more,  leaving  a  balance  in 
the  hands  of  said  executor  on  the  30th  day 
of  December,  1898,  when  said  third  account 
was  rendered,  of  $1,148.02."  At  the  same 
time  the  order  was  made,  without  notice, 
directing  the  payment  of  the  claim  of  said 
Kearney. 

An  order  "settling  an  account  of  an  execu- 
tor or  administrator"  is  appealable  (subdivi- 
sion 3,  {  9G3,   Code  Olv.  Proc);    and  It  is 


clear  that,  when  proper  notice  has  been  given, 
it  is  conclusive  as  to  all  items  contained  in 
It,  except  as  against  persons  laboring  un- 
der some  legal  disability.  It  is  so  expressly 
provided  In  section  1637,  and  has  been  so 
declared  In  numerous  cases.  In  re  Stott's  Es- 
tate, 52  Cal.  403;  Reynolds  v.  Brumaglm, 
54  Cal.  254;  In  re  Couts'  Estate,  87  CaL  480, 
25  Pac.  eSo;  Tobelman  v.  Hlldebrandt,  7S 
Cal.  313,  14  Pac.  20;  In  re  Couts*  Estate, 
100  Cal.  400,  34  Pac.  865;  Iq  re  Marshairs 
Estate,  118  CaL  381,  60  Pac.  540;  In  re 
Fernandez's  Estate,  119  Cal.  579,  51  Pat 
851.  In  this  respect  there  la  no  difference 
between  a  final  account— that  is,  one  made 
with  a  view  to  the  immediate  distribution  ot 
the  estate— and  any  other  account.  The  Code 
makes  no  distinction  between  them  as  to 
their  appealability,  or  as  to  the  conclnsire- 
ness  of  orders  settling  them,  except  that  sec- 
tion 1634  provides  that  If  the  account  be  for  a 
final  settlement,  accompanied  by  a  petition 
for  distribution,  the  notice  must  state  those 
facts,  and  must  be  for  at  least  10  days.  In 
some  of  the  cases  above  cited  the  account 
dealt  with  was  a  final  account;  but  In  the 
two  cases.  In  re  Couts'  Estate,  87  Cal.,  2» 
Pac,  and  100  Cal.,  34  Pac,  in  Re  Marshall's 
Estate,  and  In  Re  Fernandez's  Estate^  the 
court  was  dealing  with  accounts  rendered  and 
settled  prior  to  the  final  settlement.  In  the 
Fernandez  Case  the  court  said,  "The  settle- 
ment of  the  said  annual  accounts,  not  hav- 
ing been  appealed  from,  1b  conclusive."  (It 
Is  to  be  noticed  that  courts  have  fallen  Into 
the  habit  of  calling  accounts  filed  prior  to  the 
account  on  final  settlement  "annual"  accounts, 
although  the  Code  does  not  use  that  word.) 
Therefore  In  the  case  at  bar  the  court  erred 
In  disregarding  the  order  settling  the  second 
account,  in  setting  the  same  aside,  and  In 
reopening  and  determining  matters  against 
appellant  which  had  been  conclusively  ad- 
judicated in  his  favor  In  the  former  ordo'. 
And  as  the  order  settling  the  third  acoonnt, 
from  which  the  appeal  Is  taken.  Is  based 
mainly  on  matters  that  had  been  formerly 
adjudicated.  It  must  be  reversed.  In  the  sec- 
ond appeal  from  the  order  directing  the  pay- 
ment of  Kearney's  claim,  that  order  is  at- 
tacked upon  various  grounds;  but,  as  it  is 
based  on  the  order  settling  the  third  accotmt 
which  was  erroneous  for  the  reason  above 
stated,  the  two  orders  must  fall  togeth^. 
Both  the  orders  appealed  from  are  reversed. 

We  concur:    HENSHAW,  J.;  TEMPLE.  J. 


(Ul  Cal.  421) 
WHEELER  V.  BULL.     (S.  F.  1.261.) 
(Supreme  (>>urt  of  California.    Jan.  23,  190L) 

NOTES— PAYMENT  —  DEWVERY  —  RBQUB8T  OF 
MAKER— BVIDENCB. 
1.  A  note  in  form  the  individual  note  of  the 
prpsidont  of  a  corpora  tion  was  in  fact  the  ob- 
ligntion  of  the  corporation,  and  executed  for 
its  benefit.  A  finn  thereafter  agreed  with  the 
corporation  to  pay  the  note  at  matoritf.  tud. 
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If  necessary,  to  advance  the  amount  "for  the 
purpose  of  paying  the  same."  On  the  maturi- 
ty of  the  note  a  member  ol  the  firm  told  the 
corporation's  president  that,  if  he  would  sign 
an  agreement  relating  to  the  reimbursement  of 
the  firm,  they  would  "pay  oS  the  note  as 
agreed,"  and  he  signed  it.  W.  indorsed  the 
firm's  note  to  D.  to  borrow  the  money  to  take 
up  the  corporation's  note.  W.  and  the  above 
member  of  the  firm  went  to  the  bank  holding 
the  note  for  collection,  and  the  former  paid  the 
amount  to  the  bank,  whereupon  the  note  was 
stamped  "Paid,"  without  objection,  and  re- 
tained by  W.  The  president  of  the  corporation 
received  a  note  from  the  member  of  the  firm 
stating,  "The  note  is  paid."  W.  afterwards 
sued  on  the  note.  Held,  that  the  trial  court's 
finding  that  the  note  had  never  been  ptiid  was 
contrary  to  the  evidence. 

2.  The  fact  that  a  note  paid  by  a  third  party 
was  not  turned  over  to  the  maker  did  not  af- 
fect the  extinguishment  of  the  obligation  there- 
on, since  such  party  had  a  right  to  retain  it  as 
evidencfe  of  a  claim  for  reimbursement. 

3.  A  firm  agreed  to  take  up  a  corporation's 
note.'  In  reply  to  questions  from  W.  and  a 
member  of  the  firm,  the  president  of  the  cor- 
poration showed  the  sources  from  which  re- 
turns were  expected  in  a  few  days, '  and  said 
the  corporation  would  reimburse  whatever 
would  be  advanced  for  taking  up  the  note  when 
sucb  returns  came  in.  W.  borrowed  money 
from  D.  with  the  firm's  note  indorsed  by  him 
as  security,  and  paid  the  corporation's  note 
with  it  Held,  that  the  evidence  did  not  sus- 
tain the  finding  that  W.  took  up  the  corpora- 
tion's note  at  the  special  instance  of  the  pres- 
ident, so  as  to  authorize  a  recovery  against  him. 

In  bank.  Appeal  from  aup«rior  court,  city 
and  county  of  San  Francisco;  James  Si. 
Trontt,  Judge. 

Action  by  Jodson  Wheeler  against  Frank- 
lin P.  Bull.  From  a  Judgment  In  favor  of 
plaintiff,  and  from  an  order  denying  a  new 
trial,  defendant  appeals.    Beversed. 

A.  W.  Crandall,  for  appellant  J.  a  Bates, 
for  respondent 

HARBISON,  J.  The  appellant  executed 
his  promissory  note,  June  21,  1888,  for  the 
sum  of  $3,750,  payable  90  uays  after  date, 
to  the  order  of  Frank  C.  De  Long.  De  Long 
'  placed  the  note  with  the  First  National  Bank 
of  San  Francisco  for  collection,  and  on  the 
day  of  Its  maturity  the  plaintiff  paid  to  the 
bank  the  sum  of  $3,825,  the  amount  then 
due  thereon,  with  accrued  interest,  and  there- 
upon the  bank  marked  the  note  "Paid,"  and 
delivered  It  to  him.  The  present  action  Is 
brought  to  recover  from  the  defendant  the 
amount  of  the  note,  with  Interest  thereon 
according  to  its  terms,  the  plaintiff  alleging 
that  he  had  made  the  payment  and  taken  the 
note  out  of  the  bank  at  the  request  of  the  de- 
fendantj  and  upon  his  representation  that  It 
was  an  obligation  of  the  corporation  Home 
&  Land-  Company,  of  which  be  was  presi- 
dent, and  had  guarantied  its  repayment 
The  defendant.  In  his  answer,  denied  these 
allegations,  and  alleged  that  the  note  had 
been  paid  and  discharged.  The  court  found 
that  the  plaintiff  took  up  the  note  at  Its 
maturity  at  the  special  instance  and  request 
of  the  defendant,  paying  therefor  to  the  bank, 
who  was  Us  holder,  Its  face  value,  with  ac- 


crued Interest,  and  at  that  time  received  the 
note  from  the  bank,  and  had  ever  since  been 
the  holder  and  owner  thereof;  that  the  note 
had  never  been  paid,  and  that  the  whole 
amount  thereof  was  due  from  the  defendant 
to  the  plaintiff.  Judgment  was  thereupon 
rendered  In  favor  of  the  plaintiff  for  the 
amount  of  the  note,  and  the  defendant's  mo- 
tion for  a  new  trial  was  afterwards  denied. 
The  present  appeal  Is  from  the  order  deny- 
ing a  new  trial. 

The  question  upon  which  the  rights  of  the 
parties  depend  Is  whether  the  transaction  be- 
tween the  plaintiff  and  the  bank  constituted 
a  purchase  and  transfer  of  the  note,  whereby 
Its  vltaMty  was  preserved,  or  whether  It  was 
a  payment,  by  which  the  obligation  of  the 
note  was  extinguished.  No  Importance  Is  to 
be  attached  to  the  fact  that  the  transaction 
Is  In  some  parts  of  the  record  called  "taking 
up"  the  note,  rather  than  a  payment  The . 
effect  of  the  transaction  Is  to  be  determined 
by  the  circumstances  under  which  It  took 
place,  and  not  by  the  term  which  the  parties 
may  have  given  It  The  maker  of  a  note  Is 
frequently  said, to  take  It  up  when  he  pays 
It  It  sufficiently  appears  from  the  evidence 
that,  although  the  note  Is  In  form  the  Indi- 
vidual note  of  the  appellant.  It  was  in  fact 
an  obligation  of  the  corporation  Home  & 
Farm  Company,  of  which  he  was  the  presi- 
dent, and  that  it  was  executed  for  Its  benefit 
and  account  After  Its  execution,  and  prior 
to  Its  maturity,  this  corporation  had  entered 
Into  an  agreement  with  the  firm  of  D.  J. 
Wheeler  &  Co.,  by  which  that  firm  was  em- 
ployed to  make  sales  of  Its  lands,  and  In 
which  It  agreed  to  pay  this  note  at  Its  ma- 
turity If  a  sufiBclent  amount  therefor  should 
at  that  time  have  been  received  from  the 
sales  of  the  land;  and  the  firm  of  D.  J. 
Wheeler  &  Co.  agreed  therein  that.  If  the 
funds  received  by  the  corporation  were  not 
sufficient  therefor,  they  would  advance  the 
amount  to  the  corporation  "for  the  purpose 
of  paying  the  same,"  and  the  corporation 
agreed  that  the  amount  so  advanced  should 
be  returned  as  soon  as  the  money  received 
from  the  sales  would  permit  When  the  note 
matured,  the  sales  of  the  land  had  not  yield- 
ed enough  to  enable  the  corporation  to  pay 
Its  amount,  and  on  that  day,  at  the  request 
of  Mr.  KosclalowskI,  one  of  the  members  of 
the  firm  of  D.  J.  Wheeler  &  Co.,  the  plaintiff 
accompanied  blm  to  the  office  of  the  corpora- 
tion In  reference  to  taking  up  the  note.  Upon 
arriving  there  a  conversation  thereon  was 
had  with  the  appellant,  In  which.  In  reply 
to  questions  from  them,  he  showed  the 
sources  from  which  returns  from  sales  were 
expected  within  a  few  days,  and  told  them 
that  upon  their  receipt  the  corporation  would 
reimburse  whatever  should  be  advanced  for 
taking  up  the  note  according  to  Its  agreement 
with  the  firm.  The  plaintiff  at  first  refused 
to  have  anything  to  do  with  the  transaction, 
and  left  the  office.  Very  soon  after,  Kosclal- 
owskI returned,  and  presented  an  agreement 
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In  the  form  of  a  letter  addressed  to  D.  J. 
Wliecli-r  &  Co..  and  said  to  Mr.  Bull  that.  If 
he  would  sign  that  agreement,  "they  would 
got  the  monej-,  and  pay  off  this  note,  as  they 
bad  agreed."  The  agreement,  in  nddltion  to 
other  matters,  stated:  "As  to  the  amount  of 
?3.82.">  advanced  by  you,  it  will  be  returned 
to  you  out  of  the  amount  due  from  De  Voto 
on  the  1st  of  October,  1889."  Bull  thereupon 
signed  the  agreement  In  the  name  of  the 
corporation,  and  as  Us  president  Thereafter 
the  plaintiff  and  Koscialowski  went  together 
to  the  bani£,  where  the  note  had  been  placed 
for  collection,  for  thef  purpose  of  taking  It  up, 
nud  the  plaintiff  paid  the  amount  to  the  bank, 
uiton  which  the  clerk  stamped  the  word 
"Paid"  upon  the  face  of  the  note,  and  it  waa 
taken  away  by  the  plaintiff.  The  money 
which  the  plaintiff  paid  to  the  bank  had  been 
obtained  by  him  that  afternoon  from  Maurice 
Dore  upon  the  promissory  note  of  D.  J. 
AVheeler  &  Co.,  indorsed  by  himself.  Koscial- 
owski thereupon  sent  a  note  to  Bull  stating, 
"The  note  is  paid."  Upon  these  facts  it  must 
be  held  that  the  finding  of  the  court  that  the 
note  has  never  been  luild  by  any  one  is  not 
only  not  sustained  by  the  evidence,  but  is 
contrary  thereto.  The  firm  of  D.  J.  Wheeler 
&  Co.  had- a  greed  that  at  the  maturity  of  the 
note  they  would  advance  the  money  "for  the 
purpose  of  {laying  the  same,""  and  they 
sought  the  aid  of  the  plaintiff  in  order  that 
they  might  carry  out  this  agreement  They 
gave  their  note  to  Maurice  Dore  that  they 
might  obtain  the  money  for  this  purpose,  and 
for  the  purpose  of  securing  Dore  thereon  the 
plaintiff  indorsed  their  note.  Koscialowski 
went  with  the  plaintiff  to  the  bank  forthe  pur- 
pose of  taking  up  the  note,  as  his  firm  had 
agreed.  The  bank  simply  held  the  note  for  col- 
lection, and  had  no  atithority  to  deal  with  it,  ex- 
cept to  receive  its  amount  in  payment.  Nothing 
was  sold  at  the  bank  by  either  party  Indicat- 
ing that  tlie  transaction  was  other  than  a 
payment,  and  upon  the  receipt  of  the  money 
the  bank  stamped  the  note  "Paid"  without 
any  objection,  and  handed  it  to  the  plaintiff. 
This  was  a  full  performance  of  the  obligation 
on  behalf  of  D.  J.  Wheeler  &  Co.,  whose  duty 
it  was  to  pay  the  note,  and  was  accepted  by 
the  bank,  and  the  obligation  was,  therefore, 
extinguished.  Civ.  Code,  |  1475;  Moran  v. 
Abbey,  63  Cal.  56;  Lancey  v.  Clark,  61  N.  Y. 
209;  Burr  v.  Smith,  21  Barb.  262.  This  ex- 
tinguishment of  the  obligation  of  the  note  Is 
not  affected  by  the  fact  that  the  note  was 
not  surrendered  to  the  maker.  It  was  proper 
for  the  plaintiff  to  retain  it  until  the  corpora- 
tion should  comply  with  its  agreement  for 
reimbursement,  as  evidence  In  support  of  a 
claim  therefor. 

Neither  does  the  evidence  sustain  the  find- 
ing that  the  plaintiff  took  up  the  note  at  the 
Kpecial  Instance  and  request  of  Bull.  It  does 
not  appear  that  Bull  ever  made  any  request 
of  the  plaintiff  to  take  up  the  note,  or  to 
furnish  the  money  therefor,  or  made  any 
statement  to  him  other  than  in  accordance 


with  the  agreenjent  that  had  been  made  with 
the  firm  of  D.  J.  Wheeler  &  Co.  His  state- 
ment that  the  corporation  would  soon  be  in 
funds  with  which  to  reimburse  the  advance 
that  might  be  made  for  taking  up  the  note 
was  only  the  expression  of  an  opinion,  and 
the  facts  upon  which  bis  opinion  was  based 
were  exhibited  at  the  time,  and  it  was  given 
in  reply  to  interrogatories  put  to  him.  The 
plaintiff  had  full  knowledge  of  the  contract 
between  the  firm  and  the  corporation,  and 
acted  at  the  Instance  of  the  firm  for  the  pur- 
pose of  enabling  it  to  carry  out  the  terms  of 
that  agreement  The  statements  of  Bull 
were  with  reference  to  a  reimbursement  of 
the  advance  that  might  be  made  on  t>ehalf 
of  the  firm  under  that  agreement  but  wheth- 
er the  money  should  be  advanced  directly  by 
the  firm,  or  by  another  at  Its  Instance,  did 
not  change  the  obligation  of  the  corporation 
to  reimburse  the  firm  in  accordance  with  the 
terms  of  its  agreement.  The  order  denying 
a  new  trial  should  be  reversed. 

We  concur:    TEMPLE,  J.;  HENSECAW,  J.; 
GAROUTTB.  J.:   VAN  DYKE,  J. 


(131  Cal.  447) 
FENNELL.    v.     DRINKHOUSB    (EIXIOTT, 

Intervener.    S.  F.  2,441). 
(Supreme  Court  of  California.    Jan.  29,  1901.) 

EXECUTORS  AND  ADMI.MSTRATORS— PROBATE 
COURT-JURISDICTION— HUSBAND  AND  WIFD 
—COMMUNITY  PROPERTY— PRESUMPTIONS— 
EVIDENCES-LIMITATION  OF  ACTIONS. 

1.  Code  CSv.  Proc.  S  1723,  provides  that  if  a 
woman  dies  owning  community  property,  which 
passes  on  her  death  to  her  Burviving  husband, 
any  person  interested  in  the  title  thereto  mny 
file  in  the  probate  side  of  the  superior  court  a 
verified  petition,  which  court  shall  determine 
the  issue  and  make  a  decree,  and  a  vcritied 
copy  of  which  may  be  recoraed  in  the  office 
of  the  county  recorder,  and  thereafter  shall 
have  the  same  effect  as  a  final  decree  of  dis- 
tribution 80  recorded.  Held,  that  tliis  section 
relates  to  real  estate  only,  and  does  not  give  to 
the  probate  department  of  the  superior  court, 
in  which  the  settlement  of  a  wife's  estate  is 
pending,  exclusive  jurisdiction  to  determine  a 
surviving  husband's  claim  to  money  deposited 
by  her  in  a  bank  during  their  marriage  as 
community  property. 

2.  Where  a  wife  died  leaving  money  in  a 
bank,  which  was  deposited  after  her  marriage, 
and  the  administrator  of  her  estate,  who  has 
taken  possession  of  the  money,  is  sued  by  her 
surviving  husband  to  recover  the  money  as 
community  property,  the  presumption  is  that 
the  money  was  community  property,  and  the 
burden  is  on  defendant  to  show  the  contrary; 
hence,  there  being  no  question  as  to  the  iden- 
tity of  the  fund,  plaintiff  is  not  required  to 
identify  any  specinc  part  of  it  as  commanity 
funds. 

3.  Where  a  wife  died  leaving  money  in  a 
bank,  which  was  deposited  after  her  marriage, 

gart  of  which  was  the  proceeds  of  the  sale  of 
er  separate  real  estate,  the  presumption  that 
the  balance  was  community  property  is  not 
rebutted  by  evidence  that  the  husband  did  lit- 
tle work  and  did  not  earn  it,  since  the  deposit 
was  nevertheless  community  property,  though 
it  consisted  wholly  of  the  earnings  of  the  wife 
while  living  with  her  husband. 

4.  The  statute  of  limitations  does  not  com- 
mence to  run  against  the  claim  of  a  husband 
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that  money  in  the  possession  of  his  wife  was 
community  property  until  the  death  of  the 
wife,  as  the  possession  of  community  property 
by  the  wife  is  the  possession  of  the  husband. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  efty  and  county 
of  San  Francisco;  J.  R.  Webb,  Judge. 

Action  by  William  Fennell  against  John  A. 
Drinkhouse,  special  administrator  of  the  es- 
tate of  Winifred  Fennell,  deceased,  and  Ma- 
ria Teresa  Elliott,  special  administratrix  ap- 
pointed to  succeed  defendant,  intervener. 
From  a  judgment  for  plaintiff,  and  from  an 
order  denying  a  Aew  trial,  intervener  appeals. 
Affirmed. 

George  P.  Shelton,  for  appellant  Emll 
Pohli  and  A.  Ruef,  for  respondent 

HAYXES,  C.  Winifred  Fennell,  deceased, 
was  the  wife  of  the  plaintiff,  William  Fen- 
nell. She  died  in  the  city  and  county  of  San 
Francisco,  November  28,  1899,  leaving  estate 
therein,  and  the  defendant  Drinkhouse  was 
duly  appointed  special  adtuinletrator  of  her 
estate.  On  February  15, 1900,  as  such  special 
administrator,  be  took  possession  of  the  sum 
of  $4,223.57  then  on  deposit  with  the  Hiber- 
uia  Savings  &  Loan  Society  in  the  name  of 
Winifred  Chappie  (by  which  name  the  de- 
ceased was  sometimes  known),  and  tbis  ac- 
tion was  brought  by  the  plaintiff  against  said 
Drinkhouse  to  recover  said  money,  claiming 
that  It  was  acquired  by  the  plaintiff  and  said 
Winifred  after  their  marriage,  and  that  It 
was  community  property,  to  which  he  was 
entitled.  After  the  appointment  of  defendant 
Drinkhouse  as  special  administrator,  a  will 
executed  by  said  deceased  in  her  lifetime  was 
found  and  probated,  and  Maria  Teresa  Elliott 
was  duly  appointed  and  qualified  as  execu- 
trix; but  said  William  Fennell  having  taken 
an  appeal  from  the  order  probating  said  will, 
her  letters  were  revoked,  and  she  was  ap- 
pointed special  administratrix  of  said  estate, 
succeeding  defendant  Drinkhouse,  and  as 
sucb  she  filed  a  complaint  in  intervention  in 
tbis  action,  claiming  that  the  whole  of  said 
moneys  were  the  separate  property  of  said 
Winifred  in  her  lifetime,  and  belonged  to  her 
estate,  and  that  she,  as  special  administra- 
trix, was  entitled  to  the  possession  of  the 
whole  thereof.  The  plaintiff  answered  said 
complaint  in  intervention,  the  cause  was  tried 
by  the  court,  and  findings  were  for  the  plain- 
tiff, to  the  effect  that  he  was  entitled  to 
$1,815.77  (part  of  said  sum  of  $4,223.57)  and 
costs,  and  tliat  the  intervener  was  entitled  to 
the  remainder  of  the  fund,  less  disbursements 
made  by  defendant  Drinkhouse  as  special  ad- 
ministrator, and  judgment  was  entered  ac- 
cordingly. This  appeal  is  by  the  intervener 
from  the  judgment,  and  from  an  order  deny- 
ing her  motion  for  a  new  trial. 

Appellant  formulates  three  propositions  up- 
on which  a  reversal  is  claimed,  and  states 
that  the  various  assignments  of  error  range 
themselves  under  one  or  the  other  of  them. 
These  grounds  will  be  noticed  in  their  order: 


1.  "That  plaintiff  has  mistaken  his  forum 
and  bis  remedy."  It  is  contended  that  the 
department  of  the  superior  court  in  which  the 
settlement  of  the  estate  of  Winifred  Fennell 
was  pending  alone  had  jurisdiction  of  the 
subject-matter  of  this  litigation,  under  section 
1723  of  the  Code  of  Civil  Procedure,  and  that 
the  remedy  therein  provided  Is  exclusive. 
Said  section  has  no  application.  It  appears 
to  relate  to  real  estate  alone.  There  would 
seem  to  be  no  reason  for  recording  in  the 
recorder's  ofllce  a  certified  copy  of  a  decree 
determining  whether  the  money  here  in  con- 
troversy belonged  to  the  plaintiff  or  to  the 
estate.  Nor,  under  the  facts  of  this  case,  is 
it  a  proper  subject  of  litigation  In  the  probate 
department  of  the  superior  court.  If  the 
money  in  question  was,  in  fact,  community 
property  in  the  possession  of  Mrs.  Fennell 
at  the  time  of  her  death,  it  Is  no  part  of  her 
estate.  It  Is  stlU  In  the  hands  of  the  special 
administrator;  but  that  fact  does  not  create 
a  debt  against  the  estate  in  favor  of  the  plain- 
tiff, for  which  he  must  present  his  claim  and 
take  chances  as  to  the  solvency  of  the  estate. 
If  the  community  property  in  question  were 
horses  or  cattle,  there  can  be  no  doubt  that 
plaintiff  could  recover  possession  of  them. in 
an  action  of  claim  and  delivery,  and  it  is 
equally  clear  that  he  could  not  in  sucb  cases 
have  that  remedy  in  the  probate  proceedings 
concerning  Mrs.  Fennell's  estate. 

2.  Appellant  further  contends  that  "plain- 
tiff cannot  recover  in  this  action  because  he 
failed  to  Identify  the  specific  fund  for  which 
he  sues."  Counsel,  I  think,  shows  quite  con- 
clusively that  "this  cannot  be  treated  as  a 
suit  on  a  claim  against  the  deceased,"  not 
only  because  no  claim  against  the  estate 
was  presented,  but  because  it  is  not  a  suit 
against  the  estate,  but  Is  an  action  against 
John  A.  Drinkhouse  "for  money  had  and 
received,  to  and  for  plalntilTs  use  and  bene- 
fit In  the  said  sum  of  $4,223.57."  There 
Is  no  question  about  the  identity  of  the 
fund  received  and  held  by  defendant  Drink- 
house. The  only  questiotis  are:  Is  it  com- 
munity property,  or.  If  part  only  la  com- 
munity property,  how  much?  Appellant 
contends  that  the  evidence  is  Insufficient  to 
justify  the  finding  that  any  part  of  the  mon- 
ey deposited  In  the  bank  by  the  wife  was 
community  property.  All  the  money  found 
In  the  bank  and  received  by  the  special  ad- 
ministrator was  deposited  after  the  marriage 
of  plaintiff  and  Mrs.  Fennell,  and  the  pre- 
sumption, therefore,  vras,  in  the  absence  of 
other  evidence,  that  all  of  It  was  commu- 
nity property,  and  the  burden  of  proof  was 
upon  appellant  This  presumption  can  be 
overcome  "only  by  evidence  of  a  clear,  cer- 
tain»  and  convincing  character  establishing 
the  contrary,  and  the  burden  of  this  show- 
ing rested  with  the  parties  claiming  the  sepa- 
rate character  of  the  property.  In  the  ab- 
sence of  such  proof,  the  presumption  as  to 
the  community  character  was  absolute  and 
conclusive."    In  re  Boody's  Estate,  113  Cal. 
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682,  68C  45  Fac.  858,  and  cases  there  cited. 
There  was  evidence  tending  to  show  that  a 
portion  of  the  money  deposited  by  Mrs.  Fen- 
nell  In  the  Hlbemla  Savings  &  Loan  Society 
was  the  proceeds  of  the  sale  of  some  real 
estate  which  was  her  separate  property,  and 
it  also  appeared  that  certain  rents  tiiereof 
entered  into  the  account;  but  beyond  that 
the  evidence  was  confused  and  conflicting, 
and  wholly  InsufBcient  to  overcome  the  pre- 
sumption that  It  was  community  property. 
Evidence  that  the  husband  did  little  work, 
and  therefore  did  not  earn  the  remainder  of 
the  money  after  deducting  the  proceeds  of 
the  real  estate,  was  Inconclusive,  if  not  im- 
material, since,  If  the  deposit  consisted  whol- 
ly of  the  earnings  of  the  wife  while  living 
with  her  husband.  It  was  nevertheless  com- 
munity property. 

8.  It  Is  further  Insisted  that  nhe  right  of 
plaintiff  to  claJm  the  money  as  community 
property  Is  barred  by  the  statute  of  limita- 
tions." The  possession  of  community  prop- 
erty by  the  wife  Is  the  possession  of  the  hus- 
band. The  right  of  the  survivor  does  not  de> 
pend  upon  the  custody  or  possession  of  the 
community  property  prior  to  the  death  of 
the  deceased  spouse.  No  other  questions  are 
discussed.  I  advise  that  the  judgment  and 
order  appealed  from  be  affirmed. 

We  concur:    GRAY,  0.;  SMITH,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgipent  and  or- 
der appealed  from  are  affirmed. 


031  Cal.  469) 

In  re  CAMP'S  ESTATE.     (Sac.  701.) » 

CAMP  V.  THOMAS. 

(Supreme  Court  of  California.    Jan.  80,  1901.) 

ADOPTION  OP  CHILr>-COL,LATBRAL  ATTACK. 
Under  Civ.  Code,  {  227,  deslgDating  the 
judge  of  the  superior  court  as  a  tribunal  to 
determine  appiicntion  for  adoption  of  a  minor 
child,  the  determination  by  such  judge  that  the 
child  sought  to  be  adopted  had  been  abandoned 
by  its  parents  was  a  jurisdictional  fact  to  be 
determined  by  the  judge  on  the  evidence,  and 
the  recital  In  his  order  of  adoption  that  it 
had  been  so  abandoned  cannot  be  collaterally 
attacked  in  an  applicatiou  (or  administration 
on  the  death  of  the  party  seelsing  to  adopt  him. 

Department  1.  Appeal  from  superior  court. 
Kings  county;  3.  W.  Mahon,  Judge. 

In  the  matter  of  the  estate  of  Qeorge  W. 
Camp.  From  an  order  appointing  W.  M. 
Thomas,  public  administrator,  administrator 
of  the  estate,  W.  H.  Camp  appeals.   Affirmed. 

Dixon  L.  Phillips,  for  appellant  Rowen  Ir- 
win and  Hudson  &  Pryor,  for  respondent 

HARRISON,  J.  Applications  for  letters  of 
administration  upon  the  estate  of  the  above- 
named  decedent  were  presented  to  the  su- 
perior court  of  Kings  county  by  the  public  ad- 
ministrator of  that  county,  the  respondent 
herein,  and  also  by  the  appellant  a.  brother 

'  Rehrulng  denied  Msrcb  1.  IMU. 


of  the  deceased.  Upon  the  hearing  thereon 
the  court  made  an  order  appointing  the  re- 
spondent as  such  administrator,  and  directing 
letters  of  administration  to  issue  to  Mm  The 
brother  has  appealed. 

The  deceased  died  Intestate,  leaving  sev- 
eral brothers  and  sisters  and  a  surviving 
widow  and  two  ad(^ted  children,  who  at  the 
hearing  of  the  petition  were  aged,  respective- 
ly, about  11  and  8  years.  The  widow  died 
shortly  before  the  petitions  were  presented. 
At  the  hearing  the  proceedings  taken  In  the 
lifetime  of  the  decedent  for  the  adoption  of 
the  children.  Including  the  (taider  of  the  Judge 
sanctioning  their  adoption,  and  declaring  that 
they  should  thereafter  be  regarded  and  treat- 
ed as  the  children  of  the  decedent  and  his 
wife,  were  read  In  evidence  In  reply  there- 
to the  appellant  offered  to  Introduce  evidence 
showing  that  at  the  time  the  proceedings 
were  had  the  children  bad  not  In  fact  been 
abandoned  by  their  parents.  The  court  ex- 
cluded this  evidence,  and  the  appellant  urges 
that  In  this  ruling  the  court  erred.  While 
the  proceedings  for  the  adoption  of  a  minor 
child  do  not  constitute  Judicial  proceedings, 
and  the  order  of  the  Judge  therein  is  not  the 
Judgment  of  a  court  yet  under  section  227, 
Civ.  Code,  the  judge  of  the  superior  court  has 
been  designated  as  a  tribunal  for  that  pur- 
pose, and  In  the  performance  of  his  datles 
thereunder  exercises  Judicial  functions.  It 
is  a  well-settled  rule  that  when  the  Jurisdic- 
tion of  an  Inferior  or  special  tribunal,  or  its 
power  to  act  in  any  particular  case,  depends 
upon  the  existence  of  a  fact  which  is  to  be 
established  before  It  by  extrinsic  evidence. 
the  determination  of  that  fact  by  the  tribunal 
cannot  be  questioned  in  a  collateral  attack 
upon  its  order.  Wells,  Jur.  {  61;  Brlttaln  v. 
Klnnalrd,  1  Brod.  &  B.  432;  EvansvUle.  I.  ft 
C.  S.  L.  R.  Co.  V.  City  of  Evansville,  15  lad. 
431;  Barnard  v.  Barnard,  119  Bl.  02,  8  N.  E. 
320;  In  re  Grove  Street  61  Cal.  438;  Levee 
plst  V.  Farmer,  101  (iiL  178,  35  Pac  569.  23 
L.  R.  A.  388;  People  v.  Reclamation  Dist  Xo. 
136,  121  Cal.  522,  50  Pac.  1068,  53  Pac.  10». 
Wliether  the  children  had  been  abandoned  by 
their  parents  was  a  Jurisdictional  fact  to  be 
determined  by  the  Judge,  upon  the  evidence 
presented  to  him,  before  he  was  authorized  to 
entertain  the  petition  for  their  adoption;  and 
the  recital  In  bis  order  that  It  appeared  to 
his  satisfaction  that  they  had  been  abandoned 
by  their  parents  was  a  determination  of  this 
fact  which  cannot  be  questioned  In  a  collateral 
attack  upon  the  order.  Otherwise,  the  exist- 
ence of  this  fact  and  the  status  of  the  children 
would  be  always  uncertain,  since  the  evidence 
might  not  be  the  same  at  all  Investigationa, 
and  might  be  regarded  with  different  effect 
by  different  tribunals,  and  the  adoption  beheld 
by  one  court  to  have  been  valid,  while  another 
court  would  hold  It  to  have  been  of  no  avalL 
Whether  the  parents  of  the  child  In  a  direct 
proceeding  against  the  adopting  person  for 
the  recovery  of  the  persons  of  the  children 
would  be  bound  by  this  determination  of  Um 
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Judge  Is  not  Involved  herein.  It  Is  very  clear 
tbat,  if  an  action  bad  been  brought  against 
the  decedent  In  his  lifetime  for  necessaries 
supplied  for  the  support  of  the  children,  he 
-would  not  have  been  permitted  to  show  in 
his  defense  that  at  the  time  of  the  proceed- 
ings for  their  adoption  the  parents  had  not 
in  fact  abandoned  them.  He  would  have 
been  estopped  by  his  recital  of  theh:  abandon- 
ment in  his  petition.  Inasmuch  as  the  rights 
of  the  appellant  herein  are  derived  solely 
through  and  under  the  decedent,  he  can  have 
no  greater  right  to  question  the  validity  of 
the  order  than  would  the  decedent  The  or- 
der is  affirmed. 


We  concur:   GAROUTTE.  J.;  VAN  DYKE, 


J. 


OAHLOW  et  «1.  v.   FOWLER  et  al. 
(Supreme  Oonrt  of  Kansas.    Feb.  9,  1901.) 
SUPREMB  COURT— JURISDICTION. 
Where,  in  an  action  to  recover  on  a  debt 
and    foreclose    a    mortgage,    several    persons 
claiming  mortgagee  and  tax  liens  were  made 
defendants,  and  the  aggregated  claims  of  plain- 
tiff and  defendants  amounted  to  more  than  §2,- 
000,  but  the  largest  single  amount  was  only 
about  $1,200,  an  appeal  will  not  lie  to  the  su- 
preme court  under  the  act  organizing  the  court 
of  appeals,   and   excluding  from  the  supreme 
court    jurisdiction    of    controversies    involving 
less  than  $2,00U. 

Error  from  district  court,  Lyon  county; 
W.  A.  Randolph,  Judge. 

Action  by  W.  R.  Carlow  and  others  against 
Edwin  Fowler  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Dis- 
missed. 

L.  B.  &  J.  M.  Kellogg,  for  plaintiffs  In  er- 
ror. Miller,  Buchan  &  Morris,  for  defend- 
ants In  error. 

PER  CURIAM.  This  was  an  action  brought 
to  recover  upon  a  debt,  and  to  foreclose  a 
mortgage  upon  real  estate.  Several  persona 
claiming  mortgages  and  tax  liens  upon  the 
same  property  were  made  defendants.  The 
litigated  questions  related  to  the  running  of 
the  statute  of  limitations  against  the  plain- 
tiffs' cause  of  action,  and  to  the  validity  of 
a  tax  sale  and  deed,  constituting  the  title  up- 
on which  the  mortgages  of  some  of  the  de- 
fendants rest.  No  one  litigated  claim  or  lien 
amounted  to  $2,000.  Aggregated,  those  of 
the  plaintiffs  and  defendants  amounted  to 
more  than  that  sum,  but  the  largest  single 
amount  in  dispute  was  only  $1,220,  and  all 
the  others  together  amounted  to  about  $1,000. 
The  case  was  brought  to  us  during  the  exist- 
ence of  the  act  providing  for  the  organiza- 
tion and  regulating  the  Jurisdiction  of  the 
court  of  appeals.  That  act  excluded  contro- 
versies involving  less  than  $2,000  from  our 
Jurisdiction.  No  single  party  to  this  case 
bad  a  controversy  with  any  other  party  to  it 
Involving  $2,000.  The  case  Is  therefore  dis- 
missed. 

63  P.— 47     • 


STATE  V.  RICE. 
(Supreme  Court  of  Kansas.    Feb.  9,  1901.) 

LARCENY— BVIDBNCB. 
Where  property  stolen  beiongod  to  one  S., 
but  ownership  was  alleged  in  one  B.,  and  the 
evidence  showed  that  the  latter  had  charge 
of  it  as  the  servant  of  8.,  and  had  no  other 
interest  in  it,  a  conviction  tor  larceny  from  B. 
cannot  be  sustained. 

Appeal  from  district  court,  Ottawa  coun- 
ty; R.  F.  Thompson,  Judge. 

Walter  Rice  was  convicted  of  grand  lar- 
ceny, and  appekls.    Reversed. 

R.  R.  Rees,  for  appellant  A.  A.  Godard, 
Atty.  Gen.,  and  F.  D.  Boyce,  Co.  Atty.,  for 
the  State. 

PER  CURIAM.  This  Is  an  appeal  from  a 
Judgment  of  conviction  of  grand  larceny. 
The  property  stolen  belon'ged  to  one  J.  W. 
L.  Slavens,  but  ownership  of  It  was  al- 
leged In  one  George  F.  Bingham.  The  latter 
bad  the  charge  and  control  of  the  property 
for  Slavens,  the  owner,  but  an  examination 
of  the  testimony  convinces  us  that  his  cus- 
tody of  It  was  In  the  capacity  of  a  servant 
of  the  owner;  that  be  had  no  character  of 
interest  In  It  or  control  over  It  except  to 
keep  it  for  the  owner,  and  under  his. direc- 
tion and  command.  He  had  no  Interest  In 
It  as  bailee  or  otherwise,  and  could  not  have 
maintained  an  action  for  Injury  to  It  Un- 
der these  circumstances,  a  conviction  of  the 
appellant  for  a  larceny  from  Bingham  can- 
not be  rightfully  bad.  It  was  dlatinctiy  so 
ruled  in  the  recent  case  of  State  v.  Beaty 
(Kan.  Sup.)  62  Pac.  668.  None  of  the  oth- 
er assignments  of  error  are  well  taken.  The- 
Judgment  of  the  court  below  will  be  re- 
versed, and  subsequent  proceedings  had  in 
the  case  In  accordance  with  this  opinion. 


CARR  V.  STAFFORD. 
(Supreme  (3ourt  of  Kansas.    Feb.  9,  1901.) 

SCHOOL     BXLECTION— CONTEST— KVIDENCB>- 
PRESUMPTIONS. 

1.  Where  at  a  contest  over  a  school  election- 
50  persons  voted,  and  26  of  them  testified  that 
they  voted  for  a  certain  person,  it  was  for  the 
jury,  in  a  contest  thereon,  to  decide  between 
the  voters  and  the  tellers  who  counted  the  bal- 
lots. 

2.  In  a  school-election  contest,  it  is  not  nec- 
essary for  plaintiff  to  establish  by  explicit  tes- 
timony that  persons  voting  for  him  were  le- 
gally qualified  to  vote. 

3.  W  here  it  is  shown  that  certain  persons 
voted  at  a  regularly  called  election,  their  right 
to  do  so  will  be  presumed. 

Error  fr'om  district  court  Chautauqua 
county;  C.  W.  Shinn,  Judge. 

Action  by  E.  E.  Stafford  against  J.  N.'  Carr. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Fltzpatrlck  &  Shukers,  for  plaintiff  in  er- 
ror. J.  D.  McBrian  and  W.  H.  Sproul,  for 
defendant  in  error. 
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PER  CURIAM.  The  second  and  third  In- 
structions given  by  the  court  to  the  Jury,  ol 
which  the  plaintiff  In  error  complains,  mere- 
ly Informed  the  jury  what  the  issues  were  In, 
the  case,  as  contained  in  the  pleadings.  No 
propositions  of  law  were  stated  in  either  of 
them.  The  seventh  instruction,  to  the  effect 
that  fraud  is  never  presumed,  but  must  be 
proven,  etc.,"  was  favorable  to  the  defendant 
below.  The  testimony  offered  by  defendant 
below  to  establish  the  good  character  of  the 
witness  Garrett  was  properly  rejected.  Simp- 
son V.  Westenberger,  28  Kani  540. 

There  was  no  dispute  at  the  trial  that  50 
persons  voted  at  the  school  meeting.  No  ob- 
jection was  made  at  the  meeting  to  th.e  re- 
ception of  the  50  ballots  cast,  and  no  ques- 
tion was  then  raised  as  to  the  right  of  any 
person  present  and  voting  to  do  so.  Twenty- 
six  of  the  persons  present  and  voting  at  the 
meeting  testified  that  they  voted  for  Stafford. 
It  was  for  the  Jury  to  decide  between  the 
voters  and  the  tellers  who  took  up  and  count- 
ed the  ballots.  It  was  not  necessary  for 
plaintiff  below  to  establish  by  explicit  testi- 
mony that  the  persons  voting  for  him  were 
legally  qualified  to  vote.  A  vote  Is  presum- 
ed to  be  legal  until  the  contrary  is  shown. 
Moss  v.  Patterson,  40  Kan.  720,  20  Pac.  454. 
While  a  contestant  for  an  office  must  show 
that  be  Is  qualified  to  hold  the  office  (Watt 
V.  Jones,  60  Kan.  201,  56  Pac.  16),  yet,  when 
it  is  shown  that  certain  persons  voted  at  a 
regularly  called  election,  their  right  to  do  so 
win  be  presumed.  The  party  disputing  their 
right  to  vote  must  make  proof  showing  their 
disqualifications.  The  judgment  of  the  court 
below  will  be  affirmed.  All  the  justices  con- 
curring. 


MILES  T.  LACKEY. 
(Supreme  Court  of  Kansas.    Feb.  9,  1901.) 
PARTIES  IN  ERROR— DISMISSAL. 
Where,  in  a  creditors'  bill  to  set  aside  al- 
leged   fraudulent    conveyance    of    realty,    the 
grantee  nlone  appears,  and  jud^ent  is  render- 
ed for  the  defendants,  proceedings  in  error  in 
which  the  grantee  alone  is  made  defendant  in 
error  will  be  dismissed. 

Error  from  district  court,  Cowley  county; 
W.  T.  McBrlde,  Judge. 

Action  by  Henry  Miles,  trustee,  against  M. 
D.  Lackey  and  others.  Judgment  for  de- 
fendant Lackey,  and  plaintiff  brings  error. 
Dismissed. 

Pollock  &  Lafferty  and  Jackson  &  Love, 
for  plaintiff  In  error.  Madden  &  Buckman, 
for  defendant  in  error. 

PER  CURIAM.  The  action  in  the  court 
below  was  in  the  nature  of  a  creditors'  bill 
to  subject  to  the  payment  of  a  judgment  real 
estate  fraudulently  conveyed  by  Calvin  Dean, 
the  judgment  debtor,  and  wife,  to  M.  D. 
I.ackey.  Dean  and  wife  were  parties  In  the 
district  court,  but  were  In  default,  and  no 
express  mention  of  any  adjudication  of  their 


rights  Is  made  In  the  journal  entry  of  final 
judgment.  There  was,  however,  a  Judgment 
"that  said  plaintiff  [Henry  Miles,  trustee) 
take  nothing  by  reason  of  his  supposed  cause 
of  action  herein."  We  think  all  the  rights 
of  the  defendants  below.  Dean  and  wife, 
have  been  settled.  The  validity  of  the  con- 
veyance has  been  finally  adjudicated  as  to 
them.  They  are  not  made  parties  to  the  pro- 
ceedings in  error  In  this  court,  but  M.  D. 
Lackey  alone  Is  made  defendant  in  error. 
The  motion  to  dismiss  must  be  sustained  un- 
der the  authority  of  Kellam  v.  Manspeaker 
(Kan.  Sup.)  58  Pac.  990,  and  Pratt  v.  Fair- 
field, 56  Kan.  144,  42  Pac.  350.  The  proceed- 
ings in  error  will  be  dismissed.  All  the  Jus- 
tices concurring,  except  POLLOCK,  J.,  who 
did  not  participate,  having  been  of  counsel. 


(62  Kan.  4ST) 
MAXWELL  et  al.  v.  CHURCH,  Superintend- 
ent of  Insurance. 
(Supreme  Court  of  Kansas.    Feb.  9,  1901.) 
INSURANCE  AGBNT-RBVOCATION  OF  LICENSa 

1.  The  license  of  an  authorized  resident  in- 
surance agent  cannot  be  revoked  by  the  super- 
intendent of  insurance  for  the  reason  that  lie 
divided  commissions  with  a  nonresident  agent 
who  placed  with  the  Kansas  agent  insurance 
on  property  .situated  in  this  state. 

2.  The  provisions  of  chapter  161  of  the  Latcji 
of  1889,  and  sections  18  and  23  of  chapter  93 
of  the  Laws  of  1871,  construed  and  applied. 

(Syllabus  by  the  Court.) 

Application  by  Mark  Maxwell  and  others 
for  a  writ  of  mandamus  to  M.  V.  Church, 
superintendent  of  Insurance.    Granted. 

This  is  an  application  for  a  writ  of  man- 
damus to  require  the  superintendent  of  Insnr- 
annce  to  Issue  licenses  to  plaintiffs,  authoriz- 
ing them  to  act  as  agents  for  Insurance  com- 
panies admitted  to  transact  business  In  this 
state,  and  to  compel  the  revocation  by  said 
superintendent  of  an  order  heretofore  made 
by  him  denying  the  right  of  plaintiffs  to  rep- 
resent such  companies.  The  offending  acts 
charged  by  the  superintendent  of  insurance 
against  plaintiffs  as  such  agents  are  stated 
In  his  return  as  follows:  "Plaintiffs  on  or 
about  November  3,  1900,  at  Kansas  City. 
Kan.,  for  and  on  account  of  one  Sam  L. 
Casey,  an  insurance  agent  of  Kansas  City. 
Mo.,  and  a  nonresident  of  the  state  of  Kan- 
sas, acting  through  one  Harry  Rankin,  also 
an  Insurance  agent  of  Kansas  City,  Mo.,  and 
a  nonresident  of  the  state  of  Kansas,  and 
with  the  Intention  and  for  the  purpose  of 
dividing  the  commission  with  said  Casey  or 
Rankin,  or  both  of  them,  did  write  and  Issue 
policy  No.  1,657,398  hi  the  British  America 
Assurance  Company,  for  fl,500,  premium 
$11.25,  on  the  property  of  Ruddy  Brothers, 
located  In  Kansas  City,  Kansas,  and  also  one 
policy  No.  274,579,  for  $1,000,  In  the  National 
Assurance  Company,  on  said  property,  pre- 
mium $7.50,  both  at  the  solicitation  of  and  in 
collusion  with  said  Sam  L.  Casey  and 'Harry 
Rankin,  but  for  whom  and  for  whose  solicita- 
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tiun  and  collusion  said  policies  would  not 
liave  been  Issued  by  said  plaintiffs.  Said  con- 
duct on  the  part  of  tlie  plaintiffs  was  In  direct 
rlolatlon  of  tlie  rules  and  orders  of  the  Insur- 
ance department  of  this  state^  and  in  Tlolatlon 
of  section  18  of  chapter  93  of  the  Session 
Laws  of  1871  of  this  state,  and  of  section  23 
of  fjaid  chapter  93,  and  of  section  1  of  chapter 
mi  oif  the  Session  Laws  of  1889,  and  of  sec- 
tion 2  of  said  chapter  161."  The  nonresident 
agency  law  which  defendant  alleges  has  been 
violated  by  the  plaintiffs  reads:  "The  super- 
intendent of  insurance  is  prohibited  from  Is- 
suing a  license  or  authority  to  write  policies 
of  Ore  insurance,  or  to  solicit  and  obtain  and 
transact  fire  insurance  business,  to  any  per- 
son, agent,  firm  or  corporation  unless  such 
person,  agent,  firm  or  corporation  Is  a  legal 
resident  of  the  state  of  Kansas  at  the  time 
such  authority  is  Issued.  And  whenever  any 
person,  agent,  firm  or  corporation  so  author- 
ized to  issue  policies  of  fire  insurance  and  so- 
licit and  transact  fire-insurance  business  shall 
remove  from  the  state  of  Kansas,  the  au- 
thority issued  to  such  person,  agent,  firm  or 
corporation  sliall  be  revoked,  and  the  same 
Khali  be  null  and  void."  Laws  1889.  c.  161, 
i  1.  "Any  fire  insurance  company  authorized 
to  do  business  by  the  superintendent  of  In- 
surance is  hereby  prohibited  from  authorizing 
or  allowing  any  person,  agent,  firm  or  cor- 
poration who  is  a  non-resident  of  the  state 
of  Kansas  from  Issuing  or  causing  to  be  is- 
sued any  policy  or  policies  of  insurance  on 
property  located  In  the  state  of  Kansas.'' 
I^aws  1889,  c.  161,  f  2.  "That  whenever  the 
superintendent  of  Insurance  shall  have  or 
receive  notice  or  Information  that  any  fire 
tnsnrance  company  authorized  to  do  business 
in  the  state  of  Kansas  has  authorized  or 
permitted  any  person,  agent,  firm,  or  corpora- 
tion, non-resident  of  the  state  of  Kansas,  to 
procure  ot  Issue  policies  of  Insurance  on 
property  In  the  state  of  Kansas,  the  superin- 
tendent shall  immediately  investigate  or 
cause  to  be  Investigated' the  business  done  by 
any  such  fire  insurance  company  so  author- 
ized to  do  business  in  the  state  of  Kansas, 
whether  it  has  permitted  or  allowed  Its  fire 
Insurance  policy  or  policies  to  be  obtained 
and  issued  on  property  located  in  the  state 
of  Kansas  by  any  agent,  person,  firm,  or 
corporation,  non-resident  of  the  state  of  Kan- 
sas; and  If  any  Insurance  company  has  vio- 
lated any  of  the  above  provisions,  such  fire 
insurance  company  shall  have  its  license  or 
authority  to  do  business  In  the  state  of  Kan- 
sas revoked  by  the  superintendent  of  In- 
surance, and  such  fire  Insurance  company 
shall  be  prohibited  from  doing  any  Insurance 
business,  or  receiving  authority  from  the  su- 
perintendent of  Insurance  to  do  any  insur- 
ance business  In  the  state  of  Kansas,  for  one 
year  from  the  date  of  the  revocation  of  such 
authority;  and  the  superintendent  of  insur- 
ance shall  cause  a  notice  thereof  to  be  pub- 
lished in  any  paper  of  general  circulation  pub- 
lished In  the  city  of  Topeka,  and  after  the 


publication  of  such  notice  it  shall  be  unlawful 
for  any  person,  agent,  firm  or  corporation  of 
such  Insurance  company  to  procure  any  new 
applications  for  insurance,  or  to  Issue  any 
new  policies."  Laws  1889,  c  161,  {  3.  The 
plaintiffs  have  demurred  to  the  return  of  the 
superintendent  to  the  aiteraative  writ 

L.  C.  Boyle,  J.  D.  McCue,  and  A.  T.  Wil- 
liams, for  plaintiffs.  A.  A.  Godard,  Atty. 
Gen.,  and  J.  S.  West,  Asst  Atty.  Gen.,  for 
defendant 

SMITH.  J.  (after  stating  the  facts).  Sec- 
tion 1  of  the  nonresident  agency  law  (set  out 
In  the  statement)  prohibits  the  superintend- 
ent  of  Insurance  from  issuing  a  license  to  a 
nonresident  agent  and  provides  that  when  a 
resident  agent  removes  from  the  state  the 
authority  theretofore  given  shall  be  revoked. 
An  order  made  by  the  superintendent  under 
this  section  operates  directly  against  the 
agent  himself.  Section  2  of  the  act  prohibits 
any  fire  Insurance  company  from  authorizing 
or  allowing  any  person,  agent  firm,  or  cor- 
poration, being  a  nonresident  of  this  state, 
from  issuing  or  causing  to  be  Issued  any 
policy  of  Insurance  on  property  located  in 
Kansas.  The  prohibition  of  this  section  ap- 
plies to  the  offending  Insurance  companies, 
and  not  to  their  agents.  The  same  may  be 
said  of  section  3.  The  authority  of  the  su- 
perintendent under  said  section  is  confined  to 
a  revocation  of  the  license  of  the  Insurance 
company  in  case  it  has  permitted  any  person 
or  agent  a  nonresident  of  this  state,  to  pro- 
cure or  issue  policies  of  insurance  on  prop- 
erty in  Kansas.  It  will  be  seen  that  except 
In  the  first  section  of  the  law,  no  power  over 
the  Kcenses  of  agents  is  given  to  the  super- 
intendent of  insurance.  It  is  clear  that  the 
acts  of  the  superintendent  of  Insurance  were 
not  Justified  under  chapter  161  of  the  Laws 
of  1889. 

In  the  return  the  defendant  avers,  also, 
that  plaintiffs  have  violated  sections  18  and 
23  of  Chapter  93  of  the  Laws  of  1871.  This 
act  is  entitled  "An  act  to  establish  an  Insur- 
ance department  In  the  state  of  Kansas,  and 
to  regulate  the  companies  doing  business 
therein."  Section  18  reads:  "^ec.  18.  It  shall 
be  unlawful  for  any  person,  company  or  cor-  • 
poratlon  In  this  state,  either  to  procure,  re- 
ceive, or  forward  applications  for  Insurance 
In  any  comi>any  or  companies  not  organized 
under  the  laws  of  this  state,  or  In  any  man- 
ner to  aid  in  the  transaction  of  the  business 
of  insurance  with  any  such  company,  unless 
duly  authorized  by  such  company  and  li- 
censed by  the  superintendent  of  insurance  In 
donformity  to  the  provisions  of  this  act;  and 
any  person  violating  the  provisions  of  tills 
section  shall  be  liable  to  a  penalty  of  five 
hundred  dollars  for  each  offense,  to  be  col- 
lected as  other  penalties  under  this  act" 
This  section  could  be  better  understood  if  It 
followed  tiie  succeeding  section  (19).  We 
think  It  should  be  read  as  a  part  of  or  as 
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supplemental  to  section  19,  and  in  that  con- 
nection Its  penalties  are  visited  on  agents  of 
foreign  Insurance  companies  doing  business 
in  Kansas  'w-itbout  due  authority  from  the 
companies  they  claim  to  represent,  and  un- 
less licensed  as  agents  by  the  superintendent 
of  insurance.  Section  23  of  the  same  act 
provides:  "Sec.  23.  The  provisions  of  this 
act  shall  apply  to  individuals  and  partners, 
and  to  all  companiels  and  associations,  wheth- 
er incorporated  or  not,  now  or  hereafter  en- 
gaged in  the  business  of  insurance.  It  shall 
tie  unlawful  for  any  company,  corporation  or 
association,  whether  organized  in  this  state 
or  elsewhere,  either  directly  or  indirectly,  to 
engage  in  the  business  of  insurance,  or  to 
enter  into  any  contracts  substantially  amount- 
ing to  insurance,  or  in  any  manner  to  aid 
therein,  in  this  state,  without  first  having 
complied  with  all  the  provisions  of  this  act. 
And  any  corporation,  company  or  association, 
violating  the  provisions  of  this  section,  and 
any  individual,  company,  association  or  cor- 
poration aiding  In  any  manner,  either  as 
agent  or  otherwise,  tn  such  violation,  shall 
be  liable  to  a  penalty  of  Ave  hundred  dollars, 
to  be  collected  as  other  penalties  under  this 
act"  It  is  apparent  that  the  purpose  of  sec- 
tlCHi  23  Is  to  prohibit  the  business  of  insur- 
ance being  carried  on  by  any  company  with- 
out having  first  received  a  license  bo  to  do 
from  tlie  superintendent  of  insurance.  It  has 
no  application  to  companies  that  are  licensed 
and  have  complied  with  all  the  provisions 
of  the  statute.  We  find  no  provision  of  law 
which  Justifies  the  defendant  in  revolting  the 
licenses  of  plaintiffs  for  the  reasons  given  in 
the  return  of  the  superintendent  of  insurance 
to  the  alternative  writ  A  peremptory  writ 
of  mandamus  will  be  allowed.  All  the  jus- 
tices concarrlng. 

(61  Kan.  492) 

BIGGS  T.  OONSOI/inATED  BARB-WIKB 

CO. 

(Supreme  Court  of  Kansas.    Feb.  9,  1901.) 

NEGLIGENCE— UNPROTBJCTED  MACHINERY- 
INJURY  TO  CHILD. 

Where  a, boy  was  killed  by  his  clothes 
catching  in  an  unprotected,  shaft,  exposed  in  a 
•  place  where  children  were  accustomed  to  play, 
whether  the  boy  should  have  seen  the  project- 
ing setscrew  which  caught  his  clothing,  and 
have  appreciated  the  danger,  and  whether  the 
machinery  waa  dangerous,  and  known  to  be 
such,  because  the  place  was  frequented  by 
children,  and  whether  defendants  were  negli- 
gent in  leaving  it  uncovered  and  unprotected, 
were  questions  for  the  jury. 

Error  from  district  conrt,  Douglas  county; 
S.  A.  Riggs,  Judge. 

Action  by  W.  P.  Big^a,  administrator, 
against  the  Consolidated  Barb-Wire  Compa- 
ny. Judgment  for  defendant,  and  plaintiff 
brings  error.    Reversed. 

R.  E.  Melvln,  for  plaintiff  in  error.  W.  W. 
Nevison,  for  defendant  in  error. 


PER  CURIAM.  This  Is  the  second  com- 
ing of  this  case.  When  It  was  here  before 
we  held  that  the  petition  stated  a  cause  of 
action,  and  the  case  was  rcm-indcd  for  triaL 
Biggs  r.  Wire  Co.,  60  Kan.  217,  56  Pac.  4, 
44  L.  R.  A.  CoQ.  At  the  trial  testimony  was 
offered  by  the  plaintiff  wlilch  we  think  tend- 
ed to  sustain  the  averments  of  the  petition, 
but  the  court  sustained  a  demurrer  to  the 
evidence  and  took  the  case  from  the  jury. 
The  testimony,  although  not  fall  and  satis- 
factory in  some  respects,  tended  to  show 
that  the  place  where  the  boy  was  killed  was 
attractive  to  children,  and  that  children  ac- 
tually did  frequent  It  with  the  knowledge 
of  defendants,  and  that  the  uncovered  and 
unprotected  shaft  and  appliance  by  which 
the  boy  was  killed  was  dangerous.  There 
was  testimony,  too,  that  the  setscrew  on  the 
shaft,  which  caught  the  boy's  clothing,  only 
projected  about  two  Inches,  and  coold  not 
easily  be  seen  when  the  shaft  was  In  mo- 
tion; that  the  velocity  of  the  shaft  at  the 
time  the  boy  was  caught  was  from  80  to  90 
revolutions  per  minute,  and  when  revolving 
at  that  rate  it  appeared  to  some  like  a  band 
around  the  shaft  It  therefore  appears  that 
the  case  is  substantially  in  the  same  condi- 
tion that  it  was  when  it  was  here  before. 
It  was  then  held  that  the  questloi)  of  wheth- 
er the  boy  was  of  sufficient  intelligence, 
natural  capacity,  foresight,  and  judgment  to 
be  guilty  of  contributory  negligence  was  for 
the  determination  of  the  Jury;  and  the  same 
may  1)€  said  with  respect  to  whether  the  boj 
could  and  should  have  seen  the  projecting 
setscrew,  and  have  appreciated  the  danger 
of  going  near  to  the  same.  Whether  the  place 
was  dangerous,  and  known  to  be  such,  be- 
cause it  was  attractive  to,  and  known  to 
be  frequented  by,  children,  and  whether  the 
defendants  were  guilty  of  negligence  in  leav- 
ing it  uncovered  and  unprotected,  were  also 
jury  questions.  There  appears  to  have  been 
testimony  tending  to  sustain  the  material 
averments  of  the  petition,  and,  applying  the 
views  expressed  when  the  case  was  here  be- 
fore, we  must  hold  that  error  was  commit- 
ted in  taking  the  case  from  the  jury.  The 
judgment  will  be  reversed,  and  the  cause  re- 
manded for  another  trial. 


(62  Kan.  <S> 
BIGGER  V.  RYKER,  County  Treasurer,  et  «L 
(Supreme  Court  of  Kansas.    Feb.  9,  190L) 
TAX  SALES-CONSTITUTIONAL  LAW. 
Chapter  l(i2  of  the  Laws  of  1891,  M-og 
"An  act  regulating  the  sale  of  real  estate  for 
delinquent  taxes  in  such  counties  as  shall  adopt 
the  proTisions  of  this  act,"   does  not  conilirt 
with  the  constitutional  principle  that  no  man'i 
property  can  be  talien   from  him   witbout  liis 
consent,   except   by  due  process   of  law,  nor 
with  any  other  constitutional  limitation. 
(Syllabus  b.v  the  Court.) 

Application  by  L.  A.  Bigger  for  a  writ  of 
mandamus    against    C.  A.    Byker,    conntj 
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treasurer,  and  others.    Judgment  for  defend- 
ants, 

Vandeveer  &  Martin,  for  plaintiff.  Carr 
W.  Taylor,  Ob.  Atty.,  and  J.  U.  Brown,  for 
defendants. 

JOEUS'STON,  J.  By  this  proceeding  the 
plaintiff  challenges  the  constitutionality  of 
chapter  162  of  the  Laws  of  1881,  "An  act 
regulating  the  sale  of  real  estate  for  delin- 
quent taxes  In  such  counties  as  shall  adopt 
the  provisions  of  this  act"  The  provisions 
of  that  act  were  duly  adopted  by  the  coun- 
ty conimlssionera  of  Keno  county,  after 
which  the  taxes  charged  upon  some  of  the 
lands  In  the  county  of  Reno  became  delin- 
quent. The  county  treasurer  advertised 
that  these  lands  would  be  sold  for  taxes  on 
September  4,  1900,  at  the  court  house,  and 
on  that  day  plaintiff  was  present  and  pro- 
posed to  buy  the  lands  so  advertised;  but 
the  county  treasurer  Informed  him  that  all 
the  delinquent  real  estate  would  be  bid  off 
In  the  name  of  the  county,  under  the  au- 
thority of  the  statute  and  resolution  above 
mentioned.  Tne  plaintiff  proposed  and 
made  bids  upon  each  and  every  of  the  tracts 
and  parcels  of  land,  and  offered  to  purchase 
the  north  half  of  each  of  said  tracts  and 
parcels,  and  to  pay  therefor  the  full  amount 
of  all  taxes,  penalties,  costs,  and  charges, 
etc.,  against  the  entire  tracts  and  parcels 
of  land.  At  the  same  time  he  tendered  a 
sufBcient  sum  of  money  to  make  good  his 
offer;  but  the  offer,  as  well  as  the  tender 
of  money,  was  refused  by  the  county  treas- 
urer, and  the  property  mentioned  was  all 
bid  off  In  the  name  of  the  county,  in  the 
manner  provided  for  in  the  statute  referred 
to.  To  compel  an  acceptance  of  his  bid  and 
tender,  the  plaintiff  has  brought  this  pro- 
ceeding in  mandamus.  He  attacks  the  va- 
lidity  of  the  statute  because  It  excludes  all 
bidders  other  than  the  county,  and  there-* 
by  prevents  competition,  and  also  because  It 
provides  for  a  sale  to  the  county  of  the  en- 
tire property  taxed,  when  a  smaller  portion 
of  it  might  sell  for  enough  at  a  competitive 
sale  to  realize  all  taxes,  penalties,  and  costs 
due  thereon.  These  objections  appear  to  be 
more  of  an  attack  upon  the  policy  of  the 
act  than  upon  the  validity  of  the  powers  to 
be  exercised  under  It  The  sovereign  power 
of  taxation  belongs  exclusively  to  the  leg- 
islature. It  has  discretion  and  power  to  de- 
termine what  property  shall  be  subject  to 
taxation,  the  rules  upon  which  taxes  stiall 
be  levied,  and  the  means  which  shall  be 
taken  to  secure  an  enforcement  of  the  pay- 
inent  of  the  same.  Its  discretion  is  uncon- 
trolled and  its  power  is  omnipotent  except 
as  they  may  be  limited  by  constitutional  pro- 
yisions.  The  principle  of  uniformity  of  tax- 
ation, is  required  by  our  constitution,  but  no 
claim  is  made  that  the  act  In  question 
trenches  ui»on  that  principle  or  violates  any 
express  constitutional  provision.    The  plain- 


tiff insists  that  while  there  is  no  specific 
inhibition  in  the  constitution,  tbe  means 
provided  in  the  act  for  enforcing  the  collec- 
tion of  taxes  are  contrary  to  the  universal 
practice  and  to  tJje  general  principles  of 
equity  and  justice,  and,  further,  that  they  are  • 
not  due  process  of  law.  At  the  argument  it 
seemed  to  some  of  us  that  the  taking  of  tbe 
whole  of  a  tract  of  land  for  the  taxes  and 
charges  against  it  when  a  smaller  portion 
might  be  sufficient  to  pay  them,  was  a  harsh 
and  objectionable  method;  but  reflection 
convinces  us  that  whether  a  part  or  the 
whole  shall  be  appropriated  in  satisfaction 
of  the  tax  lien  is  a  matter  of  legislative  dis- 
cretion, and  one  which  is  not  the  subject  of 
review  by  the  courts.  To  insure  the  prompt 
payment  of  taxes,  penalties  are  imposed  by 
the  legislature;  and,  if  they. are  equal  and 
uniform  in  their  application,  their  validity  is 
unquestioned,  and  very  heavy  penalties 
have  been  sustained.  The  harsher  method 
of  forfeiture  for  the  nonpayment  of  taxes 
and  noncompliance  with  the  tax  laws  is  fre- 
quently employed,  and  such  statutes  are  gen- 
erally held  to  be  valid.  If  a  forfeiture  may 
be  constitutionally  enforced,  no  reason  Is 
seen  why  the  provisions  authorizing  the 
treasurer  to  bid  off  the  tract  taxed  for  the 
county  should  not  be  sustained.  The  tict 
that  we  have  bad  competitive  bidding,  and  a 
sale  of  the  smallest  quantity  which  any  pur< 
chaser  will  take  and  pay  the  taxes  and 
charges  against  the  land,  makes  the  means 
complained  of  seem  unnecessarily  severe  to 
some,  but  mere  harshness  and  severity  of 
methods  do  not  violate  any  right  secured 
by  the  constitution.  It  is  probably  true,  as 
stated,  that  the  usual  methods  of  enforcing 
the  collection  of  delinquent  taxes  upon  lands 
in  this  country  are  by  a  public  competitive 
sale  for  a  quantity  of  land  requisite  to  pay 
the  amount  due,  but  as  heretofore  stated, 
this  is  matter  of  policy  to  be  settled  by  the 
legislature,  and  a  mere  departure  from  usu- 
al methods  does  not  necessarily  conflict  with 
the  constitution.  It  may  be  that  experience 
has  shown  that  a  sale  of  a  portion  of  the 
land  did  not  always  insure  tbe  promptest 
and  fullest  payment  of  taxes;  and  it  may 
be  that  new  methods  were  necessary  to  in- 
sure the  collection  of  the  -  public  revenues, 
and  the  discharge  of  expenses  Incurred  in 
carrying  on  the  public  business.  There  is 
no  cause  for  the  landowner  to  complain  of 
the  method,  as  he  is  permitted  to  redeem  the 
land  at  any  time  within  three  years  from 
the  date  of  the  sale  for  an  amount  equal  to 
the  cost  of  redemption  at  the  time  of  re- 
demption. After  that  time  tbe  county  com- 
missioners dispose  of  the  land  in  accord- 
ance with  the  general  provisions  of  the  law. 
The  proposed  purchaser,  who  has  invested 
nothing,  and  who  is  informed  by  the  stat- 
ute itself  that  the  county  treasurer  shall  not 
accept  bids  or  offers  from  any  persons  ex- 
cept the  owner,  his  heirs,  executors,  admin- 
istrators, and   assigns,  or  a  mortgagee  of 
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the  real  estate,  has  little  cause  to  complain. 
A  statute  reciulring  a  sale  for  the  smallest 
quantity  of  the  land  that  will  discharge 
the  tax  lien  is  mandatory  upon  an  oflicer, 
and  must  be  strictly  pursued;   but,  the  leg- 

.  islature  having  provided  for  a  sale  of  the 
■whole  of  It,  the  officer  cannot  disregard  its 
provisions.  Our  attention  has  been  called 
to  Martin  v.  Snow-den,  18  Grat  145,  as  an 
authority  against  the  validity  of  such  a 
statute;  and  language  is  employed  In  the  de- 
cision which  gives  coujitcnance  to  the  con- 
tention of  the  plaintiff,  but  the  judge  writ- 
ing the  majority  opinion  expressly  states 
that  he  did  not  think  It  necessary  to  decide 

.  the  question. 

The  claim  that  It  Is  not  due  process  of  law 
cannot  be  sustained.  Summary  proceedings 
for  the  collection  of  delinquent  taxes  do  not 
conflict  with  the  principle  that  no  man's 
property  can  be  taken  from  him  without  his 
consent  except  by  due  process  of  law.  Here 
the  landowner  has  bad  notice  of  the  assess- 
ment, and  an  opportunity  to  secure  the  cor- 
rection of  any  errors  made  in  levying  the 
taxes  against  the  land,  and  there  are  abund- 
ant remedies  if  a  sale  Is  not  made  in  accord- 
ance with  the  statutory  provisions.  The 
constitution  does  ilot  prescribe  how  land 
shall  be  sold,  and  a  statutory  provision  pro- 
viding a  means  of  sale  Is  within  the  pow- 
er of  the  legislature,  and  not  in  conflict  with 
the  principle  named,  or  with  other  constitu- 
tional restrictions.  Pritchard  v.  Madren,  24 
Kan.  486;  McMlUen  t.  Anderson,  95  U.  S. 
37,  24  L.  Ed.  335;  Desty,  Tax'n,  740. 

The. plaintiff  also  attacks  the  validity  of 
other  statutes  which  make  provision  for  the 
disposition  of  lands  purchased  by  the  coun- 
ty under  the  provisions  of  chapter  1^  of  the 
Laws  of  1891.  This,  however,  Is  not  a  mat- 
ter of  concern  to  the  plaintiff.  Assuming 
that  he  had  a  right  to  purchase,  he  sought 
to  compel  the  coimty  treasurer  to  accept  his 
bid  and  tender;  but,  the  statute  authorizing 
a  purchase  by  the  county  alone  having  been 
held  valid,  his  bid  and  tender  were  prop- 
erly refused,  and  he  has  no  standing  to  In- 
stitute a  judicial  Inquiry  as. to  what  shall 
be  done  by  the  county  three  years  hence  as 
to  the  sale  or  disposition  of  the  lands  pur- 
chased, or  as  to.  the  disposition  of  the  pro- 
ceeds of  such  sale.  Whether  they  shall  be 
disposed  of  under  existing  statutes,  or  one 
to  be  enacted  in  the  future,  is  a  matter  of 
legislative  discretion,  and  not  of  any  con- 
cern to  the  plaintiff.  The  motion  to  quash 
the  alternative  writ  wiU  be  sustained,  and 
judgment  will  go  in  favor  of  the  defend- 
ants.   All  the  justices  concurring. 


(62  Kan.  «9) 

STATE  V.  GILLESPIE. 
(Supreme  Court  of  Kansas.    Feb.  9,  1901.) 

LARCENY— EVIDENCE— DECLARATIONS   OP  AC- 
CUSED—POSSESSION  OF  STOLEN  GOODS. 
1.  The  doclaratious  of  a  person  found  in  the 
poiisession  of  stolen  goods  as  to  bow  he  came 


by  them,  made  by  him  at  once  upon  their  beiag 
discovered  in  his  keeping,  are  of  the  res  gesue. 
because  they  are  parts  of  the  fact  of  either 
riKhtfiii  or  wrongful  possession,  and  may  be 
given  in  evidence  upon  a  tnal  for  the  larceny 
of  the  goods,  even  though  self-serving  in  char- 
acter. 

2.  The  mere  possession  of  goods  recently 
stolen  upon  the  occasion  of  a  burglary,  alone 
and  of  itself,  is  not,  as  matter  of  law,  evi- 
dence tending  to  show  the  possessor  guilty  of 
the  larceny;  nor  is  such  possession,  in  connec- 
tion with  other  circumstances,  sufficient,  aa 
matter  of  law,  to  raise  a  presumption  of  guilt 
of  either  larceny  or  burglary;  but  such  pos- 
session, in  order  to  con.stitute  evidence  tending 
to  show  guilt  of  the  larceny,  or  to  be  sufficient 
in  connection  with  other  criminating  circum- 
stances, to  raise  a  presumption  of  guilt  of  the 
burglary,  must  be  unaccompanied  by  any  rea- 
sonable explanation  by  the  accused,  or  arising 
out  of  the  evidence  in  the  case,  as  to  bow  lie 
came  by  the  goods. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Harvey  county; 
M.  P.  Simpson,  Judge. 

Taylor  Gillespie  was  convicted  of  larceny, 
and  appeals.    Reversed. 

Branlne  &  Branine,  for  appellant.  A.  A. 
Godard,  Atty.  Gen.,  and  John  J.  Hildretb, 
Co.  Atty.,  for  the  State. 

DOSTER,  C.  J.  This  is  an  appeal  from  a 
judgment  of  conviction  of  the  offenses  of 
burglary  and  larceny,  concurrently  commit- 
ted. The  store  of  one  C.  J.  Gram,  in  Hal- 
stead,  Harvey  county,  was  broken  into  in 
the  nighttime,  and  some  articles  of  fruit  and 
confectionery  stoleu.  Suspicion  of  the  crime 
fell  upon  the  appellant,  Taylor  Gillespie, 
a  boy  aged  about  17,  who,  with  two  Bisters, 
resided  on  the  outskirts  of  the  town.  A  few 
mornings  after  the  commission  of  the  bur- 
glary. Gram,  the  store  proprietor,  and  one 
Phllbrick,  a  constable,  called  at  the  appel- 
Lont's  house  to  search  for  the  stolen  prop- 
erty. After  an  explanation  by  these  men  of 
the  object  of  their  visit,  the  boy  left,  and  re- 
mained away  about  an  hour,  during  which 
time  some  of  the  goods  In  question  were 
found  in  the  house.  When  be  returned  and 
learned  that  the  goods  had  been  found,  be 
explained  that  one  Ike  Thompson  had 
brought  them  to  him  and  left  them  in  his 
keeping,  or,  rather,  to  state  the  fact  more 
accurately,  he  testified  In  his  defense  on  the 
trial  that  Thompson  had  brought  them  to 
his  house  and  left  them  in  his  charge;  and 
he  offered  to  testify,  and  likewise  to  prove 
by  Gram  and  Phllbrick,  that  he  so  stated  to 
them  immediately  on  his  return  to  his  house, 
and  on  being  Informed  of  the  discovery  there 
of  the  goods.  This  offered  evidence  of  the 
explanation  given  by  him  was  rejected  by 
the  court,  and  its  rejection  has  been  assign- 
ed as  error.  We  are  quite  well  assured  that 
it  was  error.  The  general  rule  is  that  dec- 
larations made  by  a  party  concomitantly 
with  the  performance  of  an  act  by  him.  and 
of  a  nature  to  explain  and  characterise  It, 
constitute  a  part  of  the  act  itself.  The  act 
and  the  accompanying  declaration  together 
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constltirte  tbe  res  gestse,  and  'both  are  ad- 
ooissible  la  evidence.  This  rule  is  too  fa- 
miliar to  require  the  citation  of  authorities 
in  order  to  the  understanding  or  enforce- 
ment of  It  It  may  be  remarked,  however, 
t>y  way  of  Illustration  of  its  application  to 
particular  cases,  that  it  is  not  limited  to  in- 
stances of  self-dlBserving  declarations,  but 
extends  as'  well  to  declarations  self-serving 
In  character.  "It  makes  no  difference,  so  far 
as  the  admissibility  of  tbe  declaration  Is  con- 
cerned, whether  It  be  la  favor  of  or  against 
the  party  making  It.  If  tbe  act  was  one  of 
alleged  criminality,  and  tbe  accompanying 
declaration  tends  to  show  it  to  be  innocent. 
It  is  equally  admissible  as  when  the  tend- 
ency ia  to  show  the  criminality  of  the^act, 
and  It  may  be  given  in  evidence  by  the  de- 
fendant as  well  as  by  tbe  state."  Hamilton 
T.  State,  36  Ind.  2Sa  In  further  Illustration 
of  the  rule  it  may  be  also  remarked  that  it  is 
not  limited  to  declarations  accompanying  the 
performance  of  acts  by  a  party,  but  applies 
ss  well  to  declarations  explanatory  of  ex- 
isting facts  with  which  a  party  stands  In 
Immediate  personal  relation.  Declarations 
res  gestse  are  not  merely  declarations  accom- 
panying acts  performed,  but  theys  are  also 
declarations  concomitant  with  present  facts. 
Tbe  test  of  their  admissibility  is  instinctive- 
ness  of  ntterance.  If  they  appear  to  be  the 
epontaneous,  unpremeditated  speech  of  the 
party  In  immediate  causal  relation  to  the 
thing  In  question,  tbey  are  admissible,  wheth- 
er that  thing  be  an  act  concurrently  perform- 
ed or  a  fact  concurrently  existing,  or  whether 
It  be  inculpatory  or  exculpatory  In  character 
or  Import.  Declarations  of  this  kind  ex- 
planatory of  the  possession  of  stolen  prop- 
erty fall  entirely  within  the  rule,  and  their 
admissibility  has  been  fully  autborlzed  by 
the  courts  and  text  writers.  Mr.  Bishop,  In 
his  Criminal  Procedure  (volume  2,  f  746), 
says:  "The  discovery  of  the  stolen  goods 
in  the  possession  of  tbe  defendant  being  a 
fact  In  ^be  case,  the  doctrine  of  tbe  res 
gestte  teaches  that  what  he  said  In  connec- 
tion wltb  this  fact— that  Is,  with  tbe  discov- 
ery—may In  general  be  admitted  In  evidence 
on  either  side,  especially  where  at  the  time 
of  such  discovery  be  la  directly  or  by  Impli- 
cation charged  with  the  theft.  For  example, 
his  explanation  of  how  be  came  by  the  goods, 
and  tbe  like,  may  be  testified  to  as  well  in 
his  behalf  as  against  blm.  And  if  such  ex- 
planation appears  to  the  Jury  reasonable, 
and  It  is  not  shown  by  tbe  prosecutor  to  be 
false,  Its  weight  In  tbe  scale  for  him  will  be 
very  considerable;  bnt  if  it  appears  unrea- 
sonable, and  especially  If  it  Is  shown  to  be 
false.  It  will  bear  against  him  heavily." 
Borne  of  tbe  cases  most  clearly  in  point  are 
People  V.  Dowllng,  81  N.  Y.  478;  Henderson 
v.  State.  70  Ala.  23:  Mitchell  v.  Territory, 
7  OM.  527,  64  Pac.  782.  It  is  not  improbable 
that  the  court  below  ruled  against  the  Intro- 
duction of  tbe  offered  testimony  because  tbe 
explanation  made  by  tbe  defendant  wols  not 


given  upon  tbe  Instant  of  the  first  Imputation 
against  blm  ot  guilty  possession  of  the  goods. 
Some  of  the  testimony  might  furnish  a  Jus- 
tification for  this  view,  but  other  parts  of 
It  do  not  It  was  not  so  stated  by  the  court 
as  tbe  ground  of  the  ruling  made.  It  was 
not  pressed -upon  us  by  the  counsel  for  the 
state,  but  was  only  casually  suggested  by 
them,  and  therefore  we  have  not  critically 
examined  all  of  tLe  evidence  to  see  whether 
sucb  may  not  have  been  the  reason  for  the 
court's  decision.  Ia  fact  It  would  seem 
dl£9cult  to  determine  the  relation,  in  point 
of  time  and  other  circumstances,  between  an 
accused  person's  knowledge  of  a  criminating 
fact  and  his  explanation  of  It  when  the  privi- 
lege was  denied  him  of  stating  what  bis  ex- 
planation was,  and  tbe  time  he  made  It  wltb 
relation  to  his  knowledge  of  tbe  exculpatory 
circumstance. 

Upon  the  subject  of  the  presumption  aris- 
ing from  the  possession  of  recently  stolen 
property  tbe  court  instructed  as  follows: 
"Tbe  possession  of  recently  stolen  goods 
taken  on  tbe  occasion  of  a  burglary  is  evi- 
dence tending  to  show  the  guilt  of  tbe  pos- 
sessor, and  may,  when  taken  in  connection 
with  other  criminating  clrcumEtances,  raise 
a  presumption  of  guilt  sufficient  to  warrant  a 
conviction  of  both  burglary  and  larceny."  In 
State  V.  Powell.  61  Kan.  81,  68  Pac.  96S,  the 
question  of  the  presumption  arising  from  the 
possession  of  recently  stolen  goods  taken  on 
tbe  occasion  of  a  burglary  was  given  consid- 
eration. In  that  case  the  court  below  had  In- 
structed that  the  unexplained  possession  of 
recently  stolen  property  was  prima  fade  evi- 
dence of  the  guilt  of  the  larceny,  and  when 
burglary  was  charged  In  connection  with  tbe 
larceny,  and  tbe  larceny  could  not  have  been 
efTected  without  the  commission  of  the  bur- 
glary, tbe  jKwsession  of  tbe  stolen  property 
was  also  prima  facie  evidence  of  the  bur- 
glary. This  Instruction  was  held  to  be  errone- 
ous because  of  the  failure  to  Include  "other 
criminating  circumstances"  than  the  posses 
slon  of  the  stolen  property  as  necessary  to 
raise  the  presumption  of  guilt  of  burglary. 
As  to  the  conditions  under  which  a  presump- 
tion of  guilt  of  burglary  as  well  as  larceny 
arises,  the  instruction  of  the  court  in  this  case 
omitted  tbe  statement  of  one  of  tbe  essential 
facts  Justifying  tbe  presumption.  That  was 
the  lack  of  explanation  of  the  defendant's 
possession  of  the  property.  The  court  In- 
structed that  possession  of  recently  stolen 
property  taken  on  the  occasion  of  a  burglary 
was  evidence  tending  to  show  the  guilt  of  the 
possessor,  and  that  of  course,  meant  his  guilt 
of  both  burglary  and  larceny,  because  tbey 
were  both  charged  In  tbe  Information,  and 
were  both  the  subjects  of  Investigation;  and 
tbe  court  also  Instructed  that  such  posses- 
sion. In  connection  wltb  other  criminating 
circumstances,  might  be  sufiflclent  to  raise  a 
presumption  of  guilt  of  both  burglary  and 
larceny.  Now,  the  unexplained  possession  of 
property  recently  stolen  from  a  burglarized 
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house  may  be  evidence  tending  to  sho-w  guilt 
of  botli  offenses;  but  it  cannot  be  that  the 
mere  possession  of  recently  stolen  property 
is,  as  matter  of  law,  evidence  tending  to 
show  the  possessdr  to  be  guilty  of  the  lar- 
ceny, because,  if  such  be  the  case,  it  might 
tend  80  strongly  to  show  guilt  as  to  alone 
Justify  conviction.  Nor  do  we  think  that,  as 
matter  of  law,  the  mere  possession  of  goods 
recently  stolen  on  the  occasion  of  a  burglary 
may  be  sufficient,  even  in  connection  with 
other  criminatlug  circumstances,  to  raise  a 
presumption  of  guilt  of  the  burglary.  The 
difference  in  strength  and  cogency  between 
evidence  tending  to  show  guilt  and  evidence 
sufficient  to  raise  a  presumption  of  guilt  is 
not  great  enough,  if  it  exists  at  all,  to  justify 
the  drawing  of  distinctions  between  the  rules 
applicable  to  the  two  states  of  moral  convic- 
tion they  generate.  As  Just  remarked,  evi- 
dence tending  to  show  guilt  may  tend  so 
strongly  to  show  it  as  to  raise  a  presumption 
of  guilt;  and  a  presumption  of  guilt,  if  .not 
rebutted,  is  sufficient  to  convict  of  guilt  It 
is  the  unexplained  possession  of  recently  stol- 
en goods  that  tends  to  show  guilt  or  raises 
a  presumption  of  guilt  of  the  larceny,  and  it 
is  the  unexplained  possession  of  recently 
stolen  goods  on  the  occasion  of  a  burglary 
that  tends  to  show  guilt  or  raises  a  presump- 
tion of  guilt  of  the  burglary.  In  the  case  of 
State  v.  Powell,  supra,  the  Instruction  held 
to  be  erroneous  was  not  criticised  because 
lack  of  explanation  by  the  possessor  of  the 
stolen  goods  was  not  Inclnded  among  the 
conditions  giving  rise  to  the  presumption  of 
guilt  In  fact,  In  that  case  lack  of  explana- 
tion was  distinctly  included  among  the  ele- 
ments of  the  presumption,  so  far  as  the  lar- 
ceny was  concerned.  In  that  case  the  In- 
struction was  held  to  be  erroneous  because 
the  court  had  ruled  that  the  possession  of 
property  recently  stolen  on  the  occasion  of  a 
burglary  was  sufficient,  without  other  crim- 
inating circumstances,  to  raise  the  presump- 
tion of  guilt  of  the  burglary.  The  Instruction 
might  have  tteen  criticised  because  of  its  fail- 
ure to  include  lack  of  explanation  as  one  of 
the  necessary  additional  criminating  circum- 
stances, but  the  question  In  the  case  was  not 
what  particular  circumstances  should  accom- 
pany the  possession  of  the  goods  in  order  to 
raise  the  presumption,  but  It  was  whether 
mere  possession,  without  any  other  circum- 
stance, was  sufficient;  hence  It  did  not  be- 
come necessary  to  consider  lack  of  explana- 
tion by  the  possessor  of  the  goods  as  a  condi- 
tion giving  rise  to  the  presumption.  How- 
ever, It  Is  quite  apparent  that  the  opinion  in 
that  case  proceeded  upon  the  assumption  tliat 
the  law  required  lack  of  explanation  of  the 
possession  of  stolen  goods  taken  from  a  bur- 
glarized house  to  constitute  an  element  nec- 
essary to  show  guilt  or  to  raise  a  presumption 
of  guilt  of  both  offenses,  because,  among  oth- 
er things,  it  was  remarked,  "It  has  been  fre- 
quently held  in  this  state  that  such  posses- 
sion, unexplained,  is  prima  fade  evidence  of 


larceny;"  and  again,  "We  do  not  feel  war- 
ranted in  still  further  extending  the  presump- 
tion that  the  evid^ice  is  of  itself  sufficient 
if  unexplained,  to  warrant  a  conviction  for 
burglary."  We  think  the  rule  stated  by  us 
obtains  generally  in  the  other  states.  In  Orr 
V.  State,  107  Ala.  35,  18  South.  142,  the  court 
says:  "Whenever  there  is  evidence  tending 
to  explain  the  possession,  it  Is  error  to  cluuge 
the  Jury  that  recent  possession  of  stolen  prop- 
erty is  prima  facie  evidence  of  guilt  without 
the  qualification  'unexplained.'  The  words 
'iuay  be'  should  be  used  In  the  place  of  the 
word  'is.'  It  is  the  'unexplained'  recent  pos- 
session of  stolen  property  that  authorizes  the 
inference  of  guilt  Whether  the  explanation 
offered  Is  credible  or  satisfactory  is  a  ques- 
tion for  the  Jury."  See,  to  same  effect 
Blaicer  v.  State,  130  Ind.  203.  29  N.  B.  lOTT; 
Robb  v.  State,  36  Neb.  285,  53  N.  W.  134. 

Other  claims  of  error  are  made,  bat  we 
do  not  consider  them  well  founded;  but  for 
the  errors  above  pointed  out  the  Judgment  of 
the  court  below  is  reversed,  and  a  new  trial 
ordered.   All  the  justices  concurring. 


(«2  K«n.  431) 
FIRST  NAT.  BANK  OF  HUTCHINSON  t. 
WILLIAMS. 
(Supreme  Court  of  Kansas.    Feb.  9,  1901.) 

OOHPSNSATORT  DAMAGES— BXEBMSES  OV 
LraOATION— FRAUD. 

1.  Attorney's  fees  and  expenses  incurred  in 
good  faith  by  a  bank  in  savins  itself  fromlosa 
occasioned  by  the  fraud  of  a  party  who  obtain- 
ed from  it  a  draft,  and  then  caused  the  same 
to  be  cashed,  may  be  recovered  in  an  action 
against  the  wrongdoer. 

2.  The  damages  recoverable  In  the  case  men- 
tioned are  compensatory  in  their  nature,  and 
not  exemplary. 

3.  The  case  of  Winstend  v.  Hnlme,  4  Pae. 
904,  32  Kan.  508,  distinguished. 

(Syllabus  by  the  Court.) 

Error  from  district  court  Reno  county;  H. 
P.  Simpson,  Judge. 

Action  by  the  First  National  Bank  of 
Hutchinson  against  L.  T.  Williams.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

W.  M.  Whitelaw  and  F.  S.  Whitelaw.  for 
plaintiff  in  error.  Geo.  A.  Vandeveer  and  V. 
L.  Martin,  tar  defendant  In  error. 

SMITH.  J.  Plaintiff  in  error  based  its  ac- 
tion in  the  court  below  against  the  defend- 
ant Williams,  on  the  following  facta,  wUcb. 
stated  briefly,  are:  Defendant  for  the  pur- 
pose of  wronging,  cheating,  and  defrauding 
the  First  National  Bank,  made  and  delivered 
to  it  a  check  drawn  on  the  Citizens'  Bank  of 
Hutchinson  in  the  amount  of  $2,800,  and 
bought  of  and  received  from  plaintiff  in  en- 
ror  a  draft  on  New  York  for  said  sum,  pay- 
able  to  his  own  order.  To  cany  out  bis 
fraudulent  purpose,  defendant  represented 
that  he  had  on  deposit  in  the  Citizens'  Bank 
a  sum  equal  to  the  amount  of  his  check. 
The  Check  was  worthless.    Discovering  this 
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fact,  plaintiff  below,  by  telegraph,  stopped 
payment  of  the  New  York  draft.  The  de- 
fendant, Williams,  Immediately  left  the  state, 
and  thereafter  procured  said  draft  to  be 
cashed  at  Cayuga,  Ind.,  by  MiUone  &  Sons, 
banl^ers  at  that  place.  The  latter  were  In- 
nocent purchasers  of  the  draft.  The  follow- 
ing extract  from  the  petition  shows  the  na- 
ture of  the  damages  sustained  by  the  plain- 
tiff below:  "That  Malone  &  Sons,  bankers, 
were  innocent  purchasers  of  said  draft,  and 
that  this.plaintlfC  was  liable  thereon  to  said 
Malone  &  Sons  for  the  amount  of  said  draft; 
that,  in  order  to  protect  itself  against  loss,  it 
became  necessary  for  plaintiff  to  counsel  and 
advise  with  attorneys,  and  employ  a  lawyer 
to  go  to  Cayuga  and  procure  a  settlement  of 
said  draft  by  said  Williams  with  said  Malone 
&  Sons,  by  returning  to  them  (said  Malone 
&  Sons)  of  said  money  paid  to  him  (said  Wil- 
liams) by  said  Malone  &  Sons  on  said  draft, 
which  was  finally  done;  that  in  procuring 
the  settlement  of  said  draft  to  the  extent 
aforesaid,  and  repayment  of  the  money  to 
said  Malone  &  Sons,  plaintiff  was  put  to 
large  ^penses,  to  wit,  for  telegraphing,  attor- 
ney's fees,  and  other  expenses,  the  sum  of 
9325,92;  that  all  of  said  costs  and  expenses 
were  caused  by  and  through  the  wrongful, 
fraudulent,  and  felonious  acts  of  the  defend- 
ant in  giving  said  worthless  check  and  rep- 
resenting the  same  to  be  valid  and  good,  and 
said  amount  is  the  fair  and  reasonable  value 
thereof;  that  said  defendant  has  now  In  his 
possession  said  original  draft  drawn  on  the 
National  Bank  of  North  America,  and  refuses 
to  deliver  the  same  to  plaintiff."  Tliere  is  a 
prayer  asking  for  judgment  in  the  sum  of 
$2,500  damages,  and  that  the  draft  be  can- 
celed and  sm'rendered  to  the  plaintiff  in  er- 
ror. A  general  demurrer  was  sustained  by 
the  court  below  to  the  petition,  upon  the 
ground  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

The  demurrer  seems  to  have  been  consider- 
ed and  held  good  on  the  theory  that  the  claim 
for  $325.92  for  telegraphing,  attorney's  fees, 
and  other  expenses  is  to  be  treated  as  a  de- 
mand for  punitive  damages.  We  differ  with 
the  trial  court  In  its  view  of  the  nature  of 
the  damages  sued  for.  The  bank,  through 
the  fraud  of  the  defendant,  was  induced  to 
deliver  to  him  a  draft  for  $2,800,  payable  to 
his  order,  which  he  wrongfully  caused  to  be 
cashed.  The  natural  and  prolwble  result  of 
his  false  representations  must  have  been 
foreseen  by  Williams,  which  was  that  the  de- 
frauded bank  would  use  all  reasonable 
means  to  prevent  loss  to  itself,  and,  if  nec- 
essary, employ  counsel  and  incur  other  ex- 
penses in  its  efforts  to  recover  the  draft  or 
Its  proceeds.  The  demurring  party  admits 
that  the  expenses  mentioned  were  necessary. 
Exemplary  or  vindictive  damages  are  inflict- 
ed as  a  punishment  to  the  wrongdoer,  and 
not  as  compensatory  to  the  plaintiff.  Here 
an  actual  pecuniary  loss  was  sustained  by 
one  party  through  the  fraudulent  conduct  of 


another,  and  the  former  merely  seeks  to  be 
made  whole.  The  amount  claimed  is  not 
embraced  within  the  term  "smart  money." 
The  following  authorities  uphold  the  right  to 
recover  in  such  cases:  Philpot  v.  Taylor,  75 
111.  309;  Railroad  Co.  v.  Richardson,  135 
Mass.  473;  Smith  v.  Belles,  132  U.  S.  125,  10 
Sup.  Ct  38,  33  L.  Ed.  279;  Bennett  v.  Lock- 
wood,  20  Wend.  223;  D.  M.  Osborne  &  Co.  v. 
Ehrhard,  37  Kan.  413,  15  Pac.  590.  In  Suth. 
Dam.  (2d  Ed.)  g  58,  It  is  said:  "If  one's  prop- 
erty Is  taken,  injured,  or  put  in  Jeopardy  by 
another's  neglect  of  duty  Imposed  by  con- 
tract, or  by  his  wrongful  act,  any  necessary 
expense  Incurred  for  its  recovery,  repair,  or 
protection  is  an  element  of  the  injury.  It  is 
often  the  legal  duty  of  the  injured  party  to 
incur  such  expense  to  prevent  or  limit  the 
damages,  and,  if  it  is  Judicious  and  made  in 
good  faith,  it  is  recoverable,  though  abor- 
tive." Before  the  bank  can  be  denied  a  right 
to  recover,  it  must  be  decided  that  the  peti- 
tion shows  no  actual  damages  sustained  by 
it,  but  that  exemplary  damages  only  are  sued 
for.  Schippel  v.  Norton,  38  Kan.  567,  16  Pac. 
804.  Counsel  for  defendant  In  error  rely  on 
the  case  of  Winstead  v.  Hulme,  32  Kan.  568, 
4  Pac.  994.  It  will  be  noted  that  the  attor- 
ney's fees  and  expenses  for  which  it  was 
sought  to  charge  the  wrongdoer  in  that  case 
were  incident  to  and  incurred  in  and  about 
the  trial  of  the  action  to  recover  damages  for 
a  previous  conversion  of  the  plaintiff's  goods. 
Ordinarily  a  party  can  recover,  beyond  the 
amotmt  of  his  actual  damages,  only  the  costs 
of  the  action  allowed  by  statute.  Counsel 
fees  and  expenses  of  the  particular  suit  to 
recover  actual  damages  from  a  wrongdoer 
are  allowed  where  the  defendant  has  been 
guilty  of  fraud,  malice,  or  oppression.  They 
are  purely  exemplary,  and  are  to  be  consid- 
ered only  in  cases  where  substantial  actual 
damages  may  be  recovered.  The  attorney's 
fees  and  expenses  in  the  present  action  of  the 
bank  against  Williams  are  not  sued  for  or 
claimed.  The  expenses  paid  by  the  bank 
were  incurred  before  this  action  was  com- 
menced. They  were  necessary,  and  arose 
solely  as  a  result  of  the  fraud  of  defendant 
below.  To  hold  that  the  petition  sets  out  a 
claim  for  damages  not  compensatory,  and  of 
a  nature  which  can  be  allowed  only  as  a  pun- 
ishment to  the  defendant,  would  be  to  re- 
move from  the  category  of  actual  and  exact 
damages  a  loss  resulting  directly  from  the 
fraudulent  conduct  of  a  party,  and  place'  It 
in  a  class  where  it  might  or  might  not  be  re- 
covered by  one  who  sustained  it,  according 
to  the  uncertain  notion  of  a  Jury  whether 
the  wrongdoer  ought  or  ought  not  to  be  pun- 
ished for  his  acts.  In  an  action  for  damages 
sustained  by  malicious  arrest  and  prosecu- 
tion, the  counsel  fees  and  expenses  of  the 
party  arrested,  incident  to  his  preliminary 
examination,  and  necessary  to  secure  his  re- 
lease, if  charged  with  a  felony,  may  be  re- 
covered, on  the  principle  that  they  are  com- 
pensatory;   but  expenses  and  counsel  fees 
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nttendant  upon  the  particular  action  brought 
to  recover  for  the  Injuries  growing  out  of 
such  arrest  can  be  awarded  only  as  a  punish- 
ment to  the  defendant,  and  are  not  compen- 
satory In  character.  Their  allowance  rests 
In  the  discretion  of  the  Jury.  The  damages 
sought  to  be  recovered  In  tne  case  at  bar 
may  be  likened  to  the  expenses  In  the  sup- 
posed case  Incurred  by  the  party  maliciously 
prosecuted  in  obtaining  his  discharge  from 
arrest  at  the  preliminary  examination.  They 
are  compensatory,  and,  a  right  to  recover  be- 
ing established,  the  Jury  cannot,  In  their  dis- 
cretion, refuse  to  Include  the  amount  In  their 
verdict  In  favor  of  the  party  wronged.  The 
Judgment  of  the  court  below  Is  reversed, 
with  directions  to  overrule  the  demurrer  to 
the  petition.    All  the  Justices  concurring. 


(62  Kan.  476) 

STATE  V.  STEGMAN. 

(Supreme  Court  of  Kansas.    Feb.  9,  1901.) 

PROSECUTING   WITNESS  —  COST   BOND  —  FOK- 

GBRY— INDICTMENT— COMPARISON 

OP  HANDWRITING. 

1.  When  costs  are  adjudged  against  a  prose- 
cuting witness,  the  statute  provides  that  he 
shall  be  committed  until  the  costs  are  paid, 
unless  he  executes  a  bond,  in  double  the  amount 
of  the  costs,  that  he  will  pay  the  same  within 
30  days.  A  complainaDt  against  whom  costs 
were  adjudged  tendered  a  bond  for  the  actual 
amount  of  costs  due,  which  was  accepted. 
Held,  that  the  fact  that  the  bond  was  not  es- 
ecutefl  for  double  the  amount  of  the  costs  does 
not  Invalidate  it;  nor  will  the  indefiniteness  of 
the  recital  as  to  the  date  of  the  judgment, 
which  is  otherwise  sufficiently  identified,  de- 
stroy Its  validity. 

2.  An  information  alleging  that  the  defend- 
ant, with  intent  to  defraud,  forged  a  bond  pur- 
porting to  be  the  act  of  another,  whose  name 
was  signed  thereto,  is  suiScient  to  show  that 
the  forger  intended  to  defraud  the  person 
whose  name  was  feloniously  signed  to  the 
bond.    State  v.  Lee.  4  Pac.  05.3,  32  Kan.  3(50. 

3.  A  writing  clearly  proved  to  be  genuine, 
and  about  which  there  is  no  dispute  in  the  evi- 
dence, may  be  vne^  as  a  basis  for  comparison  of 
handwritings,  and  to  show  that  a  certain  other 
writing  with  which  it  is  compared  is  not  gen- 
uine. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ellis  county; 
Lee  Monroe,  Judge. 

Christ  Stegman  was  convicted  of  forgery, 
and  appeals.    Affirmed. 

Christ  Stegman  was  prosecuted  for  forgery 
upon  the  following  Information:  "I,  James  T. 
Nolan,  county  attorney  of  the  aforesaid  coun- 
ty and  state.  In  the  name,  by  the  authority, 
and  on  behalf  of  the  state  of  Kansas,  come 
now  here  and  give  the  court  to  understand 
and  be  informed  that  on  the  13th  day  of 
March,  1000,  at  the  county  of  Ellis  and  state 
of  Kansas,  one  Christ  Stegman,  a  person  then 
and  there  being,  with  the  intent  then  and 
there  to  defraud,  feloniously  and  unlawfully 
did  then  and  there  falsely  make,  forge,  and 
counterfeit  a  certain  instrument  In  writing 
for  the  payment  of  money,  to  wit,  the  sum  of 
(33.30,  the  same  purporting  to  be  the  act  of 


another  person,  to  wit,  of  one  George  Kon- 
rade,  which  said  false,  forged,  and  counter- 
felted  Instrument  of  writing  Is  of  the  pui^ 
port,  value,  and  effect  as  in  the  following 
copy  thereof,,  to  wit:  'Hays  City,  Kansas. 
March  12(h,  1900.  Know  all  men  by  these 
presents,  that  whereas  Christ  Stegman  was 
the  prosecuting  witness  In  an  action  before 
Ell  Pox,  a  Justice  of  the  peace  of  Big  Creek 
township,  Ellis  county,  Kansas,  wherein  the 
state  of  Kansas  was  plaintiff  and  John  Deg«i- 
bardt  was  defendant,  and  upon  the  trial 
thereof  said  defendant  was  acquitted  and  dis- 
charged; and  whereas,  the  Jury  that  tried  the 
case  stated  in  their  verdict  and  finding  that 
the  complaint  was  made  by  said  Christ  Steg- 
man, prosecuting  witness,  without  probable 
cause,  upon  which  the  court  taxed  the  costs 
to  said  Christ  Stegman,  and  entered  Judgment 
against  for  said  costs,  amounting  to  $66.30. 
upon  which  the  defendant  paid  $33.00:  Now, 
therefore,  we,  the  undersigned,  are  held  and 
firmly  bound  to  the  state  of  Kansas  that  the 
said  prosecuting  witness  will  pay  the  balance 
due  upon  said  costs  Judged  ($33.30)  within 
thirty  days  from  and  after  March  7th,  1900. 
Witness  oar  hands  this  12th  day  of  March, 
1900.  Christ  Stegman.  George  Konrade,'— by 
which  said  false,  forged,  and  counterfeited  in- 
strument of  writing  a  pecuniary  demand  and 
obligation  was  then  and  liiere  purported  to 
be  created,  contrary  to  the  form  ot  the  stat- 
ute in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of 
Kansas."  The  Information  was  attacked  by 
a  motion  to  quash  because  It  did  not  state 
facts  sufficient  to  constitute  a  public  offense, 
and  that  the  Instrument  alleged  to  have  been 
forged  was  not  the  subject  of  forgery,  and. 
further,  that  the  instrument  was  absolutely 
▼old  and  created  no  legal  obligation  against 
any  one.  The  motion  was  overruled,  and  up- 
on a  trial  the  defendant  was  convicted.  He 
complains  of  the  rulings  on  the  sufficiency  of 
the  information,  and  also  of  the  admissioo  of 
testimony  and  of  the  Instructions  given  to  the 
Jury. 

Saum  A  Bryant,  for  appellant  A.  A.  God- 
ard,  Atty.  Gen.,  J.  T.  Nolan,  Ca  Atty.,  and  A. 
D.  Oilkeson,  for  the  State. 

JOHNSTON,  J.  (after  stating  the  facts). 
The  appellant  was  a  prosecuting  witness  in  a 
criminal  proceeding  In  which  the  defendant 
was  acquitted,  and  the  Jury  which  tried  the 
case  found  that  the  prosecution  was  Instituted 
wlth3ut  probable  cause.  The  costs  in  that 
case,  amounting  to  $66.30,  were  adjudged 
against  the  appellant,  of  which  he  paid  $33: 
and  he  was  required  to  enter  into  a  bond  foi 
the  payment  of  the  balance,  or  stand  commit- 
ted until  the  costs  were  paid.  To  meet  this 
requirement,  a  bond  was  executed,  which  pur- 
ported to  have  been  signed  by  George  Kon- 
rade,  but  which  Is  alleged  to  have  been  for- 
ged, and  upon  the  filing  of  the  same  the  appel- 
lant was  released  from  custody.  He  attark^ 
the  sufficiency  of  the  information,  because  tlM 
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Instrument  alleged  to  have  been  forged  is 
not  In  the  statutory  form,  and  Is  not  valid  for 
the  purposes  for  which  it  was  Intended.  The 
statute  provides  that,  when  costs  have  been 
adjudged  against  prosecuting  witnesses  In 
cases  like  this  one,  the  Justice  "shall  commit 
such  complainant  to  jail  until  such  costs  be 
paid,  unless  he  shall  execute  a  bond-  to  the 
state  In  double  the  amount  thereof,  with  se- 
curity satisfactory  to  the  Justice  that  he  will 
pay  such  Judgment  within  thirty  days  after 
the  date  of  Its  rendition."  Gen.  St.  1880,  ! 
.5631.  The  bond  In  question  sufficiently  de- 
scribes the  proceeding  In  which  the  costs  were 
adjudged,  and  recites  the  payment  of  $33  of 
the  amount.  The  bond  executed  Is  for  the 
exact  amount  of  the  unpaid  costs,  and  not  In 
double  the  amount  of  the  costs,  as  the  stat- 
ute prescribes.  Because  of  this  departure 
from  til®  statutory  requirement.  It  Is  argued 
that  the  bond  Is  invalid,  and  forgery  cannot 
be  predicated  on  it.  While  the  Justice  of  the 
peace  should  have  required  a  bond  In  double 
the  amount  of  the  unpaid  costs,  the  fact  that 
it  was  for  a  less  amount  is  not  a  matter  of 
which  those  signing  It  may  complain,  nor  will 
It  invalidate  the  Instrument.  If  conditions 
other  than  those  prescribed  by  statute  were 
written  In  the  bond,  which  made  it  more  bur- 
densome or  Imposed  greater  obligations  on 
the  signers  than  the  statute  prescribes,  there 
would  be  good  cause  to  complain.  As  the 
variance  from  the  statutory  requirement  less- 
ens the  liability  of  the  signers,  there  is  no 
room  for  the  claim  that  the  conditions  Im- 
posed are  more  burdensome,  or  that  the  In- 
strument is  thereby  Invalidated. 

It  is  also  contended  that  It  is  defective  in 
not  giving  the  date  when  the  costs  were  ad- 
Judged.  The  bond  was  dated  March  12, 
1900,  and  the  costs  were  required  to  be  paid 
within  30  days  from  and  after  March  7,  1000. 
Inferentlally,  then,  the  Judgment  was  ren- 
dered on  March  7,  1900,  as  the  statute  re- 
quires that  the  complainant  must  pay  the 
Judgment  within  30  days  after  the  date  of 
Its  rendition.  The  recitals  in  the  bond  sulfl- 
clently  show  the  Identity  of  the  Judgment 
rendered;  and  the  mere  absence  of  a  specific 
recital  of  the  date  of  the  rendition  of  the 
Judgment  will  not  invalidate  the  Instrument, 
where  the  date  Inferentlally  appears,  and 
where  the  Identity  of  the  Judgment  is  other- 
wise sufficiently  shown.  Johnson  v.  Weath- 
erwax,  9  Kan.  55;  TlUson  v.  State,  20  Kan. 
322;  Handy  v.  Town  Co.,  59  Kan.  395,  53 
Pac.  67. 

The  contention  that  the  Information  Is 
fatally  defective  because  it  did  not  definite- 
ly specify  the  person  Intended  to  be  de- 
frauded cannot  be  sustained.  It  alleges.  In 
substance,  that  Stegman,  with  intent  to  de- 
fraud, forged  the  bond,  which  Is  set  out  In 
full,  and  which  purports  to  he  the  act  of 
George  Konrade,  whose  name  was  signed  to 
the  bond;  and  that  is  followed  by  the  aver- 
ment that  by  the  forged  instrument  a  pe- 
cuniary demand  and  obligation  was  purport- 


ed to  be  created.  These  averments  point 
with  sufficient  certainty  to  Konrade  as  at 
least  one  of  the  persons  Intended  to  be  de- 
frauded. The  Instrument  purports  to  create 
an  obligation  against  him,  and,  as  his  name 
was  feloniously  forged  to  the  Instrument, 
the  law  implies  that  the  forger  Intended  to 
defraud  him.  And  the  same  might  be  said 
as  to  the  state  and  the  persons  to  whom  the 
costs  were  due.  State  v.  Poster,  30  Blan. 
3C5,  2  Pac.  628;  State  v.  Lee,  32  Kan.  360, 
4  Pac.  653.  The  case  last  cited  Is  directly 
In  point,  and  the  Information  which  was 
there  upheld  appears  to  have  been  used  as  a 
pattern  for  the  information  in  the  present 
case. 

Complaint  Is  made  of  the  admission  of  a 
bond  signed  by  Konrade,  which  was  used  as 
a  basis  for  comparison  with  the  signature 
alleged  to  have  been  forged.  The  rule  Is 
that  writings  which  are  used  as  a  basis  for 
comparison  of  handwritings  must  either  be 
admitted  to  be  genuine  by-  the  parties  seeking 
to  use  them,  or  at  least  clearly  proved  to  be 
genuine.  In  the  present  case  the  writing 
introduced  by  way  of  comparison  was  not 
admitted  to  be  correct,  but  Konrade  testified 
that  he  signed  the  Instrument,  and  there 
was  no  dispute  or  denial  of  his  testimony. 
Under  the  circumstances,  the  court  was  war- 
ranted In  accepting  the  writing  as  genuine, 
and  in  admitting  it  as  evidence  to  be  used 
as  a  standard  of  comparison.  State  v.  Zim- 
merman, 47  Kan.  242,  27  Pac.  00;  Gaunt  v. 
Harkness,  53  Kan.  4<^,  36  Pac.  730. 

There  Is  no  merit  in  the  objections  made 
to  the  rulings  on  the  instructions,  and,  as 
the  case  appears  to  have  been  fairly  sub- 
mitted to  the  Jury  upon  sufficient  evidence, 
the  verdict  and  Judgment  must  be  upheld. 
All  the  Justices  concurring. 


(62  Kan.  448) 

HUNT  V.  BOWMAN  et  al. 

(Supreme  Court  of  Kansas.    Feb.  9.  1901.) 

RIGHTS    OF    MORTOAOBB— PURCHASE    OF    8U- 
PB3RIOR   JUDGMENT— ENFORCE- 
MENT OF  NOTE. 

1.  T%e  holder  of  a  mortgage  on  real  estate 
which  is  inferior  in  lien  to  a  prior  judgment  on 
the  land  mortgaged,  but  which  judgment  was 
not  followed  by  a  levy  within  the  year,  may 
rightfully  purchase  another  judgment,  also  a 
Hen  on  the  land,  but  inferior  in  time  to  both 
the  first  judgment  and  the  mortgage,  and  en- 
force the  same  by  a  levy  upon  and  sale  of  the 
mortgaged  property  within  a  year  from  ita 
rendition.  The  mortgagee  buying  the  land  sold 
under  said  execution  sale  will  take  title  para- 
mount to  the  lien  of  the  firat  judgment. 

2.  The  holder  of  a  note  secured  by  mortgage 
may  bring  an  action  on  the  note  alone,  obtain 
judgment  thereon,  and  sell  the  mortgaged  prop- 
erty upon  execution.  Such  proceeding  is  not 
prohibited  by  section  30(!  of  chapter  95  of  the 
General  Statutes  of  1807. 

(Sylliibu!)  by  the  Court.) 

Error  from  district  court,  Shawnee  coun- 
ty; Z.  "I.  Hazen,  Judge. 

Action  by  John  Hunt  against  H.  C.  Bow- 
man and  others.  Judgment  for  defendants, 
and  plaiutlft  brings  error.    Reversed. 
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Gleed,  Ware  &  Gleed,  for  plaintiff  In  error. 
Bergen  &  Dana,  for  defendants  In  error. 

SMITH,  J.  This  was  an  action  In  eject- 
ment. Defendant  in  error  H.  C.  Bowman 
was  the  owner  of  a  Judgment  against  M.  E. 
Martin,  which  was  a  lien  on  the  real  estate 
In  controversy.  Henry  King  was  the  holder 
of  a  mortgage  upon  the  same  property  exe- 
cuted and  recorded  after  the  rendition  of  the 
Bowman  Judgment,  and  Junior  thereto.  Wil- 
liam Sims  was  also  the  owner  of  a  Judgment 
against  Martin,  which  at  the  time  of  its  ren- 
dition was  inferior  in  time  and  lien  to  both 
the  Bowman  judgment  and  the  King  mort- 
gage. This  last  judgment  of  Sims  was 
bought  by  the  plaintiff  in  error,  John  Hunt, 
as  trustee  for  King,  and  for  his  benefit.  The 
last  execution  on  the  Bowman  Judgment  was 
Issued  on  December  3, 1S94,  and  returned  lin- 
satlsfled  on  January  5,  1885,  by  order  of  the 
execution  creditor.  It  was  issued  more  than 
one  year  subsequejit  to  the  rendition  of  the 
Judgment,  but  within  five  years  thereafter. 
Bxecution  was  issued  on  the  Sims  Judgment 
(owned  by  Hunt)  within  one  year  after  its 
rendition,  and  the  property  In  controversy 
was  sold  thereunder,  and  bought  in  by  plain- 
tiff in  error.  He  received  a  sheriff's  deed, 
upon  which  is  based  his  right  to  recover  the 
real  estate  involved  in  this  action.  He  was 
denied  a  recovery  in  the  court  below.  He 
comes  here  by  proceedings  In  error. 

Section  4729  of  the  General  Statutes  of 
1899  reads:  "No  judgment  heretofore  ren- 
dered or  which  hereafter  may  be  rendered, 
on  which  execution  shall  not  have  been  tak- 
en out  and  levied  before  the  expiration  of 
one  year  next  after  its  rendition,  shall  oper- 
ate as  a  lien  on  the  estate  of  any  debtor  to 
the  prejudice  of  any  other  judgment  credit- 
or." If  there  was  no  mortgage  lien  on  the 
property  Intermediate  the  two  judgment 
liens,  there  could  be  no  serious  controversy 
between  the  parties.  In  such  case  the  title 
of  plaintiff  in  error,  derived  through  the  sher- 
iff's deed,  would  be  obviously  paramount- 
made  so  by  the  failure  of  the  first  Judgment- 
lien  holder  to  talte  out  and  levy  an  execution 
within  a  year  after  his  Hen  became  fixed  on 
the  land.  lAmme  v.'  Schilling,  25  Kan.  64. 
It  is  insisted,  however,  that  because  of  the 
King  mortgage  the  provisions  of  the  statute 
above  quoted  canuot  be  applied  in  strictness; 
that  Hunt,  acting  for  King,  could  not,  by  the 
purchase  of  the  Sims  judgment,  and  by  sell- 
mg  the  land  upon  execution  under  it,  secure 
to  the  mortgagee  rights  superior  to  those  of 
a  Judgment  creditor  whose  judgment  was 
prior  in  time  to  the  mortgage.  The  industry 
of  counsel  for  defendants  in  error  has  pro- 
duced two  early  cases  from  Ohio  which 
seem,  at  first  reading,  to  sustain  their  posi- 
tion. In  Brazee  v.  Bank,  14  Ohio,  319,— a 
case  in  many  respects  like  the  present  one  as 
to  facts,— the  court  concluded  that  because  of 
au  intervening  mortgage  the  liens  of  the  pri- 
or and  subsequent  Judgments  were  not  equal, 


and  that  the  first  was  paramount  It  is  said: 
"The  elder  Judgment  is  a  lien  upon  the  entire 
land,  and  the  entire  value  of  the  land  may, 
if  necessary,  be  appropriated  for  its  satisfac- 
tion. But  a  subsequent  Judgment  creditor 
has  not  a  lien  to  the  same  extent  EUs  lien 
extends  only  to  that  interest  In  the  land 
which  remains  after  the  satisfaction  of  the 
mortgage,  and  there  can  certainly  be  no  pro- 
priety in  saying  that  a  lien  which  attaches 
to  the  entire  land  shall  be  postponed  to  one 
which  attaches  only  to  a  part  of  the  land, 
or,  more  properly  speaking,  to  the  Interest 
which  remains  In  the  judgment  debtor  after 
having  executed  a  mortgage  upon  the  land." 
See,  also,  Fitch  v.  Mendenhall,  17  Ohio,  578. 
In  1846,  when  the  above  cases  were  decided, 
a  mortgagee  in  that  state  took  something 
more  than  a  mere  lien  on  the  land.  After 
condition  broken,  the  legal  title  vested  in  the 
holder  of  the  mortgage,  and  he  could  recover 
and  keep  possession  of  the  lands  subject  only 
to  the  right  of  the  mortgagor  to  redeem. 
Childs  y.  Childs,  10  Ohio  St  339.  In  the  de- 
cision quoted  from  it  will  be  noted  that  the 
court  attaches  Importance  to  the  fact  that 
the  lien  of  the  senior  judgment  covered  the 
entire  land,  and  that  the  Jtmior  Uen  rested 
only  on  the  interest  which  remained  in  the 
Judgment  debtor  after  having  executed  a 
mortgage  upon  the  property,  viz.  the  equity 
of  redemption.  The  latter  Judgment  is  re- 
ferred to  as  attaching  only  to  a  part  of  the 
land.  In  this  state  the  common-law  attri- 
butes of  mortgages  have  been  wholly  set 
aside.  A  mortgage  Is  a  mere  security,  creat- 
ing a  lien,  but  vesting  no  title  and  giving  no 
right  of  possession  either  before  or  after  con- 
dition broken,  and  the  mortgagor's  right  of 
control  is  not  Impaired  by  the  existence  of 
the  lien.  Chick  v.  Willetts,  2  Kan.  384.  Both 
the  Sims  and  the  Bowman  judgments  were 
liens  on  the  whole  real  estate  of  Martin,  and 
it  cannot  be  said,  under  our  system,  that  one 
of  these  judgments  attached  to  a  part  of  the 
land  only,  by  reason  of  the  mortgage  lien 
existing  in  favor  of  King.  We  conclude, 
therefore,  that  as  the  Sims  Judgment  was 
enforced  by  a  timely  execution,  the  purchas- 
er thereimder  took  title  unaffected  by  the 
Bowman  Judgment  lien;  execution  to  enforce 
the  same  not  having  been  issued  within  a 
year  from  the  date  when  the  judgment  was 
rendered.  In  thus  applying  the  express 
terms  of  the  statute  fixing  the  priority  of 
Judgments,  we  have  given  little  considera- 
tion to  the  King  mortgage.  Under  its  condi- 
tions the  note  secured  by  it  has  been  doe 
since  1894.  It  seems  to  have  been  abandon^ 
ed  as  a  lien,  and  right  of  action  uimu  it  a^d 
its  accompanying  note  barred  by  the  statute 
of  limitations.  We  think  that  the  holder  of 
such  a  mortgage  might  lawfully  succeed  by 
assignment  to  the  rights  of  the  owner  of  a 
judgment  Junior  to  it,  to '  the  same  extent 
that  a  stranger  might  have  so  done-  In 
Brazee  v.  Bank,  supra,  the  land  was  sold, 
and  the  proceeds  brought  Into  court     Xlie 
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claimants,  consisting  of  judgment  creditors 
and  mortgagees,  were  each  asserting  prefer- 
red rights  to  the  fund.  We  cannot  say  that 
the  decision  would  have  been  the  same  had 
the  mortgagees  made  no  claim  to  the  money, 
and  that  the  mere  fact  of  the  existence  of  an 
old  mortgage,  probably  barred  by  limitation 
<under  which  no  rights  were  asserted).  Inter- 
vening between  the  judgments,  would  have 
moved  the  court  to  do  otherwise  than  to  en- 
force the  plain  provisions  of  the  statute  re- 
specting the  liens  of  judgments. 

It  having  been  shown  that  the  note  upon 
which  the  Sims  Judgment  was  founded  was 
secured  by  a  mortgage  which  was  never  fore- 
closed on  the  property  in  coutrov'ersy,  it  Is 
claimed  that  the  executitHt  sale  is  void,  be- 
ing prohibited  by  section  396  of  ctiapter  95 
of  the  General  Statutes  of  1897.  This  section 
is  merely  directed  against  the  sale  of  real 
estate  pledged  for  the  payment  of  a  debt  by 
the  mortgagee,  or  a  trustee  in  his  behalf,  un- 
der a  power  of  sale,  without  a  decree  of 
court  ordering  the  same.  It  can  have  no  ref- 
erence to  an  execution  sale  under  a  judg- 
ment llice  the  one  under  consideration.  The 
owner  of  a  note  secured  by  mortgage  may 
sue  and  talce  judgment  upon  the  note  alone, 
and  is  not  required  to  foreclose  his  mortgage. 
Lichty  V.  McMartln,  11  Kan.  424.  In  some 
states  it  has  been  held  that  the  bolder  of  a 
note  and  mortgage  may  not  proceed  to  judg- 
ment on  the  note  only,  and  then  levy  on  and 
sell  out  the  mortgaged  property  under  an  ex- 
ecution. Several  authorities  are  cited  to  this 
effect  One  of  the  chief  reasons  given  why 
such  action  is  not  permitted  is  that  in  a  pro- 
ceeding of  that  kind  the  time  of  redemption 
allowed  in  foreclosure  cases  is  cut  down  and 
shortened,  to  the  detriment  of  the  mortgagor. 
Here  no  prejudice  could  arise  in  that  re- 
spect; for  by  force  of  chapter  109  of  the 
Laws  of  1893  a  period  of  IS  months'  redemp- 
tion exists  from  the  time  of  sole  under  a 
judgment  resulting  from  a  suit  to  foreclose 
the  mortgage,  or  from  an  action  on  the  note 
alone.  Again,  it  appears  from  the  testimony 
that  the  plaintiff  In  error  bought  nothing  but 
the  Sims  Judgment  rendered  on  the  note. 
Haying  sued  on  the  note  alone,  and  then  hav- 
ing parted  with  his  judgment,  we  think  the 
mortgagee  has  by  his  acts  evidenced  a  waiv- 
er of  any  lien  under  his  mortgage.  The 
claim  that  the  sheriff's  deed  to  Hunt  was 
void,  because  against  public  policy,  is  not 
tenable.  If  he  -had  been  the  attorney  of 
King,  his  purchase  of  the  Sims  judgment 
would  not  have  been  In  opposition  to  the  In- 
terests of  bis  client,  bnt  in  furtherance  there- 
of. 

The  tax  deed  of  defendants  in  error  was 
deficient  in  description  and  void,  under  the 
authority  of  Spicer  v.  Howe,  38  Kan.  465,  16 
Pac.  825.  It  was  expressly  pleaded  In  the 
reply  that  the  tax  deed  was  void  on  Its  face. 
This,  in  the  absence  of  a  verification,  was 
sufllclent  to  raise  the  question  of  the  validi- 
ty of  the  deed.    The  Judgment  of  the  court 


below  will  be  reversed,  and  a  new  trial  or- 
dered. All  the  justices  concurring,  except 
POLLOCK,  J.,  not  participating. 


(82  Kan.  4S4) 

HARRISON  V.  MULVANE  et  al. 
(Supreme  Coart  of  Kansas.    Feb.  9,  1901.) 

TRUST— EVIDENCK  TO  ESTABUSH. 
A  person  charged  with  the  duty  of  selling 
corporation  stock  in  order  to  raise  a  fund  with 
which  to  pay  incumbrances  upon  the  proper- 
ty of  the  corporation,  and  who  is  himself  the 
owner  of  one  of  the  incumbrances,  ;)unior  in 
time  to  the  others,  and  acquired  by  him  before 
he  became  obligated  to  sell  the  stock,  is  not  a 
trustee  as  to  the  property  of  the  corporation 
covered  by  the  incumbrances,  and  forbidden  to 
protect  ills  own  interests  in  it  by  buying  the 
prior  liens  on  it,  merely  because  he  was  under 
obligation  to  sell  the  corporation  stock  to  raise 
a  fond  to  discharge  the  corporation  indebted- 
ness. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Shawnee  coun- 
ty; Z.  T.  Hazen,  Judge. 

Suit  by  T.  W.  Harrison  against  J.  R.  Mul- 
vane  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

T.  W.  Harrison  and  D.  R.  HIte,  for  plain- 
tiff in  error.  Overmyer,  Mulvane  &  Gault 
and  Holmes  &  Perry,  for  defendants  in  w- 
ror. 

DOSTBR,  0.  J.  This  was  an  action  in  the 
nature  of  a  creditors'  bill  brought  under 
section  481  of  the  Civil  Code  by  the  plaintiff 
in  error,  T.  W.  Harrison,  as  "a  Judgment 
creditor  of  the  Topeka  Capital  Company, 
against  the  defendants  in  error,  J.  R.  Mul- 
vane and  others.  The  court  below  made  a 
general  finding  on  the  evidence  in  favor  of 
the  defendants,  and  error  has  been  prosecul;- 
ed  to  this  court.  The  question  for  consider- 
ation is,  did  a  trust  exist  on  the  facts  dis- 
closed on  the  trial,  in  J.  R.  Mulvane,  in  fa- 
vor of  the  creditors  of  the  Topeka  Capital 
Company?  As  stated,  the  finding  was  gen- 
eral, and  in  favor  of  the  defendants;  hence 
we  are  bound  to  view  the  facts,  as  claimed 
by  them.  If,  therefore,  there  was  evidence 
to  support  ail  of  the  material  claims  of  the 
defendants,  the  judgment  of  this  court  must 
also  be  in  their  favor.  Summarized,  the 
facts  were  that  J.  K.  Hudson  was  indebted 
to  one  O.  C.  Baker  in  the  sum  of  $15,(X)0, 
secured  by  first  mortgage  upon  a  newspaper 
property,  and  also  indebted  to  the  late  Sen- 
ator P.  B.  Plumb  in  the  sum  of  $10,000,  se- 
cured by  a  second  mortgage,  and  to  J.  R. 
Mulvane  in  the  sum  of  $5,000,  secured  by  a 
third  mortgage  upon  the  same  property.  All 
this  Indebtedness  was  Incurred  prior  to  1800. 
In  that  year  the  newspaper  property  was 
sold  to  the  Topeka  Capital  Company,  a  cor- 
poration, in  consideration  of  500  shares  of 
stock  in  the  company  issued  to  Hudson. 
Contemporaneously  with  this  sale  a  written 
agreement  was  made  between  Hudson  and 
the  company  by  the  terms  of  which  495  ot 
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the  shares  of  stock  were  deposited  with  the 
Bank  of  Topeka  In  trust  and  as  security 
for  the  payment  of  all  indebtedness  consti- 
tuting liens  upon  the  property;  such  stock 
to  be  sold  by  the  trustee,  upon  the  written 
request  of  the  board  of  directors  of  the 
Capital  Company,  for  the  purpose  of  raising 
funds  with  which  to  discharge  the  Hens  for 
indebtedness.  The  writing  provided  that 
the  sale  should  be  made  by  the  president  of 
the  trustee  bank,  or.  In  case  of  his  absence 
or  inability  to  act,  then  by  the  vice  presi- 
dent. At  this  and  all  subsequent  times  here- 
after mentioned  J.  R.  Mulvane  was  the 
president  of  the  Blank  of  Topeka.  Soon  aft- 
er the  transaction  last  mentioned,  Mulvane 
sold  the  debt  and  chattel  mortgage  owned 
by  him  to  the  Bank  of  Toi>eka,  but  bought 
it  back  In  1895.  The  amount  paid  for  it 
was  not  shown.  •  Its  face  value.  Including 
overdue  interest,  was  nearly  ?7,500.  The 
precise  date  of  the  repurchase  was  not 
shown.  It  would  appear  to  have  been  as 
early  as  July,  1806,  because  In  that  month 
Mulvane  made  an  affidavit  of  renewal  of  the 
mortgage  as  a  subsisting  lien  owned  by  him. 
However,  there  is  some  uncertainty  In  his 
testimony  as  to  whether  the  transaction  did 
not  occur  at  a  later  time.  October  23,  1805, 
the  board  of  directors  of  the  Topeka  Capital 
Company,  in  pursuance  of  the  aforementlon 
ed  agreement  with  J.  K.  Hudson,  requested 
Mulvane,  the  president  of  the  Bank  of  Tope- 
ka, to  sell  the  stock  held  by  the  bank  as 
trustee,  in  order  to  raise  a  fund  to  discharge 
the  Indebtedness  against  the  company's 
property;  and  at  the  same  time  they  au- 
thorized the  execution  of  a  mortgage  upon 
the  property  to  the  Bank  of  Topeka  to  se- 
cure f3,800  previously  borrowed  from  It,  and 
an  additional  sum  of  $1,100  for  present  pur- 
poses, making  $5,000  in  all.  This  mortgage 
was  executed,  and  constituted  the  fourth 
lien  upon  the  newspaper  property.  In  pur- 
suance of  the  request  of  the  board  of  di- 
rectors of  the  Capital  Company,  Mulvane 
endeavored  to  sell  the  stock.  It  quite  sat- 
isfactorily appeared  from  the  evidence  that 
he  made  a  diligent  effort  to  dispose  of  It,  but 
was  unable  to  find  a  purchaser.  At  or  abou* 
the  time  of  the  direction  of  the  company  to 
Mulvane  to  sell  the  stock,  the  latter,  being 
the  owner  of  the  third  lien  upon  the  mort- 
gaged property,  bought  the  two  prior  liens. 
He  bought  the  one  owned  by  Baker  for  $15,- 
000,  paying  the  principal  sum,  without  an 
accumulation  of  several  thousand  dollars  of 
interest  which  then  existed.  He  bought  the 
one  owned  by  the  heirs  of  the  Plumb  estate 
for  $8,000,  which  was  $2,000  less  than  the 
principal  sum,  without  counting  a  like  ac- 
cumulation of  several  thousand  dollars  In- 
terest. His  own  lien  at  this  time  amounted 
to  about  $7,.'KX).  He  also  bought  the  mort- 
gage last  mentioned,— the  one  given  by  the 
Topeka  Copital  Company  to  the  Bank  of 
Topeka,— for  which  he  paid  $5,000.  This 
made  $35,500  of  actual  Investment  In  the 


various  securities  mentioned.  In  1805,  and 
previous  to  the  matters  heretofore  stated, 
a  suit  In  equity  had  been  Instituted  in  the 
United  States  circuit  court  for  the  district 
of  Kansas  by  one  J.  E.  Baker,  to  which  all 
of  the  persons  owning  Hens  upon  the  news- 
paper property  were  made  parties  defend- 
ant, and  required  to  disclose  their  Interest  in 
said  property.  August  5th  of  that  year  J. 
R.  Mulvane  filed  a  cross  bill  In  said  suit, 
claiming  a  chattel-mortgage  lien  to  secure 
the  aforementioned  indebtedness  of  about 
$7,500  from  the  aforesaid  J.  K.  Hudson. 
This  would  seem  to  be  additional  and  con- 
firmatory evidence  of  the  claim  made  by  him 
In  this  suit  that  the  particular  indebtedness 
mentioned  was  owned  by  him  previouB  to 
the  time  of  his  purchase  of  the  prior  liens 
of  C.  C.  Baker  and  the  Plumb  heirs.  In  the 
equity  suit  in  the  United  States  circuit  court 
a  decree  was  rendered  in  March,  18&7,  ad- 
Judging  J.  R.  Mulvane  to  have  Hens  upon 
the  property  in  his  own  original  Interest, 
and  as  the  successor  by  assignment  of  the 
indebtedness  and  liens  of  C.  O.  Baker  and 
the  Plumb  heirs  and  the  Bank  of  Topeka,  to 
the  amount  of  $52,274,  and  also  decreeing  a 
sale  of  such  property  to  satisfy  the  indebt- 
edness. This  sale  was  made  and  confirmed 
in  April,  1897.  The  sale  was  made  to  one 
D.  W.  Mulvane,  and,  as  reported  by  the 
master,  was  for  the  sum  of  $52,000.  As  s 
matter  of  fact,  it  was  only  for  the  sum  of 
$.38,500.  As  before  stated,  the  actual  in- 
vestment of  J.  R.  Mulvane  In  the  mortgages 
covering  the  property  at  the  time  of  and  In- 
cluding his  purchase  of  the  prior  Uena  <rf 
-Baker  and  Plumb  and  the  subsequent  lien 
of  the  Bank  of  Topeka,  and  inclusive  of  bis 
own  lien,  was  $35,500.  The  Baker  mortgage 
of  $15,000  bore  Interest  at  8  per  cent;  the 
Plumb  mortgage  of  $10,000,  purchased  for 
$8,000,  bore  interest  at  7  per  cent.;  the  Mul- 
vane mortgage  of  $5,000  bore  interest  at 
12  per  cent.;  and  the  Bank  of  Topeka  mort- 
gage of  $5,000  bore  interest  at  8  per  cent 
There  had  been,  therefore,  fully  $3,000  of  in- 
terest accumulated  upon  J.  R.  Mnlvane's 
Investment  of  $35,500  in  October,  1895,  when 
the  most  of  It  was  made,  and  the  d»te  of 
the  sale  made  by  the  master  to  D.  W.  Mul- 
vane in  April,  1897. 

Upon  the  above  state  of  facts,  the  plain- 
tl<r  in  error  contends  that  J.  R.  Mulvane  was 
a  trustee  for  the  Topeka  Capital  Company 
and  its  creditors,  and  is  accountable  to  them 
for  the  difference  between  the  amount  actual- 
ly invested  by  him  in  the  various  liens  upon 
the  company's  property  and  the  amount  re- 
ported by  the  master  to  have  been  realised 
at  the  foreclosure  sale  of  such  property.  The 
reason  for  this  claim  Is  the  familiar  rule  that 
a  truRtee  is  prohibited  from  purchasing  the 
property  which  is  the  subject  of  his  trust, 
and  which  rule,  at  the  election-  of  the  cestui 
que  trust,  avoids  the  sale,  or  gives  a  right 
of  action  for  resulting  profits  against  the  un- 
faithful trustee.    It  is  said  by  the  plaintiff 
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in  error  tbat  Inasmuch  as  the  Bank  of  To- 
peka  was  the  trustee  for  the  sale  of  the  To- 
peka  Capital  Company's  stock,  and  inasmuch 
as  a  corporation  can  only  act  by  its  officers, 
and  Inasmuch,  also,  as  the  president  of  the 
bank  was  specially  designated  in  the  trust 
agreement  as  the  one  to  make  the  sale,  Mul- 
vane,  as  such  president,  was  In  reality  the 
trustee.  If  this  were  a  determining  question 
In  the  case,  we  might  agree  with  the  plain- 
tiff In  error;  but  the  question  does  not  In- 
Tolve  the  relation  between  the  bank  and  its 
officers,  nor  the  duties  devolving  upon  them 
to  discharge  trusts  resting  upon  the  bank, 
but  the  question  is,  did  the  trust  assumed  by 
the  bank,  to  sell  the  shares  of  stock  to  raise 
fnnds  to  pay  the  newspaper  company's  indebt- 
edness, preclude  Mnlvane,  or  even  the  bank, 
as  the  trustee,  from  buying  prior  liens  upon 
the  company's  property  to  protect  a  subse- 
quent lien  held,  by  him  or  It?  It  must  be 
observed  that  the  trust  was  not  In  relation 
to  the  newspaper  company's  mortgaged  prop- 
erty, but  it  was  in  relation  tO' Hudson's  shares 
of  stock  in  the  company,  which  liad  been 
pledged  for  the  payment  of  the  company's 
Indebtedness.  The  trust  was  not  In  relation 
to  the  company's  property,  but  it  was  in  re- 
lation to  Hudson's  stock.  It  Is  true  that  the 
trust  was  to  sell  stock  to  pay  Indebtedness 
upon  property,  but  that  does  not  make  the 
property  or  the  indebtedness  upon  it  the  sub- 
ject of  the  trust  The  subject  of  the  trust 
was  not  corporation  property,  but  was  shares 
of  corporation  stock.  Had  the  trustee  char- 
ged with  the  sale  of  the  stock  bought  It  for 
himself,  the  doctrine  Invoked  by  the  plaintiff 
In  error  might  have  application;  but  the  trus- 
tee did  not  buy  the  stock,  the  subject  of  the 
trust  He  only  bought  liens  upon  the  pr<H>- 
erty  to  discharge  which  the  proceeds  of  the 
sale  of  the  stock  were  to  have  been  applied 
if  such  sale  could  have  been  made.  We  do 
not  believe  that  equity,  rigid  as  It  is  In  Its 
scrutiny  of  the  conduct  of  trustees,  condemns 
such  a  transaction.  In  view  of  the  fact  that 
the  trustee  was  himself  the  owner  In  good 
faith  of  a  subsequent  lien,  to  protect  which 
it  became  advisable  to  make  the  purchase  of 
prior  Hens.  The  Mulvane  lien  of  $5,000,  the 
third  In  order  of  priority,  antedated  the  mak- 
ing of  the  trust  agreement  The  debt  to 
iKcure  which  tbat  Hen  was  given,  was  con- 
tracted before  Mulvane  or  the  Bank  of  To- 
peka  became  a  trustee,  and  it  was  in  exist- 
ence during  all  the  time  the  trust  agreement 
existed.  A  question  has  been  raised  by  the 
plaintiff  In  error  as  to  whether  that  indebted- 
ness was  in  reality  owned  by  Mulvane,  or 
the  bank  of  which  he  was  president.  It  was 
contracted  to  Mnlvane.  but,  as  before  stated, 
was  afterwards  sold  to  tlie  bank,  and  by  the 
bank  sold  back  to  Mulvane,  as  he  claimed. 
Xow,  for  the  purposes  of  the  case,  it  is  im- 
material whether  Mulvane  or  the  bank  own- 
ed it.  O*^  or  the  other  of  them  did.  If  in 
reality  tht  bank  owned  It,  no  right  has  been 
lost  to  the  plaintiff  In  error  through  an  as- 


sertion of  ownership  by  Mulvane,  Its  presi- 
dent. The  ownership  of  the  mortgage  by  the 
bank,  with  the  consequent  right  to  protect 
It  by  the  purchase  of  outstanding  Hens,  would 
have  been  as  potent  against  the  plaintiff  in 
error  as  the  same  ownership  with  the  same 
right  in  Mulvane.  It  might  have  been  differ- 
ent if  the  Mulvane  mortgage  had  been  ac- 
quired by  assignment  from  some  person  other 
than  the  Topeka  Capital  Company  subsequent 
to  the  making  of  the.  trust  agreement,  and 
with  knowledge  of  the  existence  of  that 
agreement  It  might  then  have  been  claimed 
that  the  trustee  was  scheming  to  speculate 
In  the  trust  property,  assuming  tbat  such 
property  was  a  newspaper  property,  and  not 
shares  of  stock;  but  the  trustee,  If  he  were 
to  be  called  such,  purchased,  no  Interest  In 
the  trust  property.  If  It  were  to  be  called 
such,  with  a  view  to  speculation  In  that  prop- 
ei-ty.  ■  What  the  trustee.  If  he  were  such, 
bought,  was  an  outstanding  prior  Hen  upon 
the  trust  property.  If  it  were  such,  to  protect 
a  subsequent  Hen  acquired  by  him  before  he 
became  trustee,  and  continuously  held  by  him 
since  that  time.  This,  w^e  feel  sure,  he  was 
lawfully  authorized  to  do.  We  might  agree 
with  the  plaintiff  in  error  that  Mulvane,  if 
a  trustee  as  to  the  newspaper  property  or  the 
liens  upon  it  was  accountable  for  the  differ- 
ence made  by  him  between  his  actual  invest- 
ment in  the  trust  property  and  what  he  real- 
ized out  of  it  at  the  master's  sale.  It  is  this 
difference  which  the  plaintiff  In  error  asks. 
He  must  therefore,  be  held  to  have  ratified 
Mulvane's  acquisition  of  the  legal  title  to  the 
so-called  trust  property.  He  does  not  ask 
that  the  transaction  be  set  aside  as  void,  but 
he  permits  It  to  stand,  and  asks  that  Mulvane 
be  compelled  to  pay  him  such  portion  of  the 
profits  realized  out  of  the  transaction  as  wUl 
discharge  his  Judgment  If,  therefore,  Mul- 
vane made  no  profits,  the  plaintiff  In  error 
cannot  lawfully  have  the  relief  asked.  As 
before  shown,  Mulvane  made  no  profits,  ex- 
cept the  contract  rate  of  Interest  on  his  actual 
Investment.  If  we  could  concur  with  the 
view  of  the  plaintiff  In  error  as  to  Mulvane's 
liability,  we  could  not  hold  him  to  the  pay- 
ment of  a  sum  of  money  as  profits  upon  an 
unlawful  transaction  merely  because  the  mas- 
ter reported  a  sale  for  a  larger  sum  than 
was  actually  realized.  It  would  only  be  for 
actual  profits  that  Mulvane  could  be  held,  If 
for  anything.  That,  as  before  shown,  was 
nothing  but  simple  Interest.  The  difference 
between  his  actual  Investment  of  $35,500  and 
$38,500,  the  sum  actually  realized  by  him  at 
the  sale,  did  nothing  more  than  cover  the 
interest  which  accrued  between  the  two  peri- 
ods mentioned  on  the  actual  Investment  made. 
This,  of  course,  is  a  form  of  profit,  but  it  Is 
not  of  that  exaggerated  amount  or  fraudulent 
character  as  to  be  taken  seriously  into  ac- 
count even  in  a  transaction  which  the  law 
otherwise  condemns. 

Other  claims  of  error  have  been  made,  but 
they  are  either  subsidiary  to  the  principal  one 
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above  discussed,  and  therefore  need  not  be 
mentioned,  or  they  are  not  well  taken.  In 
the  presentation  of  the  case  many  authorities 
were  cited  on  both  sides,  none  of  -which,  how- 
ever, has  a  direct  bearing  upon  the  precise 
question.  All  of  them  were  simply  declara- 
tire  of  abstract  and  fundamental  rules,  the 
soundness  of  which  cannot  be  disputed. 
Their  applicability  to  the  case  in  hand  Is  not, 
however,  perceived.  The  controversy  is  a 
peculiar  one.  That  controversy  relates  to  the 
right  of  a  person  charged  with  the  duty  of 
selling  corporation  stock,  in  order  to  raise  a 
fund  to  pay  liens  belonging  to  himself  and 
others,  to  protect  his  own  lien  by  buying 
those  prior  to  it,  when  his  own  lien  had  been 
acquired  previous  to  the  time  he  took  upon 
himself  the  obligation  to  sell  the  stock.  Upon 
this  precise  question  counsel  have  not  fur- 
nished us  with  any  direct  authorities,  and  the 
multiplicity  of  our  labors  has  prevented  re- 
search for  ourselves.  The  Judgment  of  the 
court  below  is  afiBrmed.  All  the  Justices  con- 
curring. 


(62  Kan.  436) 


STATE  V.  KIRBY. 


(Supreme  Court  of  Kansas.    Feb.  9,  1901..\ 

MURDBR-INPORMATION— ALLEGATION    AS    TO 
MEANS— EVIDENCE— OTHER    OFFENSES. 

1.  Murder  may  be  committed  by  several 
means,  and,  where  both  shooting  with  a  pis- 
tol and  with  a  shotgun  may  have  contributed 
to  produce  the  death  of  the  deceased,  both 
means  may  properly  be  alleged  in  a  single 
count  of  the  information,  and  proof  that  death 
was  caused  by  either  of  the  means  will  sustain 
the  charge. 

2.  Following  State  v.  McGaffin,  13  Pac.  560, 
36  Kan.  315.  it  is  held  that  the  information 
herein  contains  the  essential  averments  of  a 
"harge  of  murder. 

3.  A  conversation  participated  in  by  defend- 
ant, his  wife,  and  the  deceased,  and  which'  was 
material  in  the  case,  was  ail  admissible  in 
evidence,  including  what  was  said  between  the 
defendant's  wife  and  the  deceased  in  the  de- 
fendant's presence. 

4.  Testimony  was  offered  by  the  state  of  am- 
biguous statements  made  by  the  defendant 
before  the  homicide,  which  it  is  claimed  indi- 
onted  a  purpose  to  take  the  life  of  the  deceased. 
The  defendant  admitted  the  making  of  a  part 
of  the  statements,  and  desired  to  explain  bis 
meaning,  and  the  sense  in  which  the  words 
were  used;  but  the  court  refused  to  hear  any 
explanation  as  to  what  was  in  his  mind  when 
the  statements  were  made,  or  of  the  intent 
with  which  the  language  was  used.    Held  error. 

5.  Testimony  as  to  the  commission  of  offenses 
by  defendant  not  in  any  way  connected  with 
that  charged  in  the  information,  and  which 
would  tend  to  degrade  and  jirejudice  him, 
should  be  carefully  excinded  from  the  jury. 

6.  The  general  rule  is  that,  where  knowledge 
of  an  ultimate  fact  is  in  issue,  testimony  that 
it  is  a  matter  of  general  reputation  in  the  com-  , 
muuity  is  competent,  as  tending  to  trace  no-  ' 
ticp  to  the  party  sought  to  be  charged;    but 
such  testimony  is  never  admisRible  unless  the  ; 
person  sought  to  be  charged  with  notice  stands  I 
in  such  relation  or  is  so  situated  as  to  render  ' 
it  probable  that  he  would  be  informed  of  what  ' 
is  generally  known.  : 

7.  There  is  no  such  probability  that  neigh- 
l>orhood  gossip  and  reports  or  reputation  of  the 
unchastity  of  a  daughter  will  reach  a  father 
as  to  make  such   evidence  receivable  against 


him  in  a  prosecution  for  murder,  where  his  de- 
fense is  that  information  of  the  seduction  of 
the  daughter  excited  him  to  uncontrollable  pas- 
sion, and  to  an  insane .  impulse  to  kill  the  se- 
ducer. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Jefferson  coun- 
ty; Marshall  Gephart,  Judge. 

Thomas  C.  Klrby  was  convicted  of  murder, 
and  appeals.    Reversed. 

Morse  &  Casebier  and  David  Overmyer,  for 
appellant.  A.  A.  Godard,  Oscar  Raines.  Co. 
Atty.,  and  Shaeffer  &  Phlnney,  for  the  State. 

JOHNSTON,  J.  On  the  morning  of  Decern- 
ber  21,  1809,  Thomas  C.  Klrby  shot  and  kUl- 
ed  G.  A.  Foley  at  Perry,  Kan.  Kirby  own- 
ed a  hotel  at  Perry,  which  he  managed  and 
operated  with  the  assistance  of  his  wife  and 
children.  Foley  was  station  agent  for  the 
Union  Pacific  Railway  Company  at  that  place, 
and  lived  at  Kirby's  hotel  for  some  time  be- 
fore the  homicide;  and  it  is  claimed  that 
while  there  he  seduced  Clara  Klrby,  a  daugh- 
ter of  jtbe  defendant.  The  seduction  and 
condition  of  their  daughter  came  to  the 
knowledge  of  Klrby  and  his  wife.  It  Is  claim- 
ed, on  December  14,  1899,  when  they  had  an 
Interview  with  Foley,  and  endeavored  to 
have  bim  marry  Clara,  and,  so  far  &a  possi- 
ble, make  reparation  for  the  wrong  done  her 
and  her  family.  This  he  declined  to  do.  and. 
when  further  pressed  to  marry  the  girl,  stat- 
ed that  it  was  impossible  to  do  so,  as  be  had 
been  married,  and  had  a  wife  living.  Clara 
was  taken  to  Topeka  by  the  defendant,  where 
an  examination  was  made  by  a  physician, 
and  his  report  confirmed  the  fears  of  the 
Kirbys  as  to  the  condition  of  their  daughter. 
In  behalf  of  the  defendant  it  Is  claimed  that 
the  disclosure  and  disgrace  first  stupefied 
him,  and  then,  as  he  came  to  realise  the  real 
nature  and  effect  of  the  wrong  done  to  bis 
daughter,  and  that  there  was  no  disposition 
on  the  part  of  Foley  to  make  amends  or  to 
protect  the  reputation  of  the  girl,  he  became 
more  and  more  excited,  and  ultimately  gave 
way  to  uncontrollable  passion,  and  to  the 
Insane  Impulse  to  take  the  life  of  Foley,  who 
had  so  greatly  wronged  his  daughter  and 
humiliated  and  degraded  the  family.  His 
claim  and  testimony  is  that  on  the  morning 
of  the  tragedy,  one  week  after  the  disclosure, 
he  went  to  the  room  of  Foley,  and  demand- 
ed again  to  know  what  Foley  was  going  to 
do  as  to  his  daughter,  and  was  Informed  by 
Foley  that  he  did  not  Intend  to  do  anything, 
when  the  defendant  told  Foley  that  he  would 
prosecute  him  and  put  him  behind  the  bars 
for  his  wrong  and  crime;  that  Foley  there- 
upon rushed  upon  the  defendant,  declaring 
with  an  oath  that  he  would  klU  him,  where- 
upon the  defendant  drew  his  revolver  to  de- 
fend himself,  but  Foley  grabbed  the  wearion, 
and,  In  the  scuflSe  which  followed,  the  re- 
volver was  discharged,  and  the  bullet  struck 
the  defendant's  ankle  and  foot.  The  defend- 
ant Anally  gained  control  of  the  weapon  and 
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Ured,  striking  Foley  on  the  shoulder',  and 
theif  the  defendant  laid  down  the  revolver 
and  took  up  a  shotgun  that  was  near  by  and 
shot  Foley,  who  was  still  aggressively  attack- 
ing him;  the  loads  from  both  barrels  taking 
effect  In  Fbley's  breast  Foley  ran  down- 
stairs and  out  of  the  house,  pursued  by  the 
defendant,  who  was  wild  with  excitement 
and  passion,  and  who,  with  the  revolTer, 
which  he  had  picked  up  again,  fired  another 
bullet  Into  Foley's  body.  Foley  fell  on  the 
sidewalk,  and  In  a  few  minutes  afterwards 
died.  On  the  part  of  the  state  it  Is  claimed 
that  Klrby  was  not  greatly  disturbed  when 
he  learned  of  his  daughter's  condition;  that 
he  allowed  Foley  to  continue  as  a  guest  of 
the  hotel  for  a  week  following  the  dis- 
closure; that,  even  if  be  bad  been  excited 
and  stirred  to  desperation  when  first  told  of 
his  daughter's  misfortune,  there  was  a  week 
of  time  for  the  cooling  of  his  passions  and  in 
which  to  regain  control  of  his  reason;  that 
his  conduct  in  borrowing  weapons,  pur- 
chasing ammunition,  and  otherwise  making 
preparations  betrayed  deliberation  and  a  ma- 
licious purpose  to  kill,  and  this,  with  certain 
threats  alleged  to  have  been  made  by  the 
defendant,  and  other  testimony,  tended  to 
show  that  the  killing  was  not  done  under  any 
Insane  Impulse  or  In  self-defense.  Klrby 
was  prosecuted  for  murder,  and  the  char- 
ging part  of  the  Information  Is  as  follows: 
'^hat  on  the  2l8t  day  of  December  A.  D. 
1809,  In  said  county  of  Jefferson  and  state 
of  Kansas,  one  Thomas  C.  Klrby,  tfien  and 
there  being,  did  then  and  there  unlawfully, 
feloniously,  willfully,  deliberately,  and  pre- 
meditatedly,  and  with  malice  aforethought, 
kill  and  murder  one  G.  A.  Foley,  then  and 
tbere  being,  by  shooting  him,  the  said  G.  A. 
Foley,  with 'a  certain  gun,  commonly  called 
a  'shotgun,'  then  and  there  loaded  with  pow- 
der and  leadoi  shot  and  leaden  bullets,  and 
by  then  and  there  shooting  him,  the  said  O. 
A.  Foley,  with  a  certain  pistol,  commonly 
called  a  'revolver,'  then  and  there  loaded 
with  powder  and  leaden  bullets,  which 
said  shotgun  and  said  pistol,  both  so  as 
aforesaid  loaded  with  powder  and  leaden 
■hot  and  leaden  bnllets,  he,  the  said  Thom- 
as C.  Klrby,  then  and  there  In  his  hand  and 
hands  had  and  held.  A  more  definite  de- 
scription of  said  shotgun  and  said  pistol  Is 
to  this  Informant  unknown.  Oontrary  to  the 
form  of  the  statute  In  such  case  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  state  of  Kansas."  Upon  this  charge 
a  trial  was  had,  which  resulted  in  a  verdict 
finding  the  defendant  guilty  of  murder  In  the 
second  degree. 

In  his  appeal  the  defendant  questions  the 
sufficiency  of  the  Information,  arguing  that 
It  Is  bad  for  duplicity.  In  that  it  charges 
two  acts  of  killing,  each  with  a  distinct 
weapon,  and  that  In  fact  two  Independent 
offenses  are  charged  in  a  single  count.  This 
cMitention  is  not  sound.  Only  one  offense  Is 
charged,  and  that  Is  the  willful,  premeditat- 
es P.-48 


ed,  and  felonious  killing  of  Foley  by  the  de- 
fendant, at  a  stated  time  and  place,  by 
shooting  talm  with  a  shotgun  and  with  a  re- 
volver. Death  may  be  produced  or  murder 
committed  by  several  means,  and,  since  both 
the  shooting  with  the  pistol  and  the  shot- 
gun may  have  contributed  to  produce  the 
death  of  Foley,  both  means  may  properly 
be  alleged  in  a  single  count,  and  proof  that 
death  was  caused  by  either  of  the  means 
will  sustain  the  charge.  State  v.  O'Nell,  51 
Kan.  661,  33  Pac.  287,  24  L.  B.  A.  555;  State 
V.  Hewes,  60  Kan.  765,  57  Pac.  959;  State 
V.  Kornstett,  62  Kan.  — ,  61  Pac.  805.  WhUe 
the  Information  does  not,  in  so  many  words, 
allege  that  the  wounds  were  Infiicted  by  the 
shooting,  or  that  they  were  mortal  and  re- 
sulted In  death.  It  does  allege  distinctly  that 
Foley  was  killed  and  murdered  by  the  de- 
fendant at  a  fixed  place,  and  upon  a  certain 
time,  by  means  that  are  described,  and  in 
language  that  can  leave  no  doubt  as  to  the 
character  of  the  wounds  Inflicted  or  the 
cause  of  the  death.  We  think  the  informa- 
tion contains  the  essential  averments  of  a 
charge  of  murder.  State  v.  McGaffln,  30  Kan. 
315,  13  Pac.  560. 

Many  exceptions  were  taken  to  rulings  up- 
on testimony,  only  a  few  of  which  require 
consideration  and  comment  The  defendant 
sought  to  prove  the  provocation  for  the  In- 
tense feeling  and  passion  which  iwssessed 
him  when  the  killing  was  done,  and  was  per- 
mitted to  show  the  betrayal  of  the  daughter, 
and  a  part  of  what  was  said  at  the  confer- 
ence which  occurred  between  Foley  and  the 
defendant  and  wife  shortly  after  the  rela- 
tions between  Foley  and  the  daughter  had 
come  to  the  attention  of  the  defendant 
What  was  said  between  Foley  and  the  de- 
fendant that  would  stir  tlie  feelings  and 
rouse  the  passions  of  defendant  was  received 
without  objection,  but  when  the  conversa- 
tion on  the  same  subject  between  Foley  and 
defendant's  wife,  in  presence  of  defendant 
was  offered,  a  general  objection  was  made, 
which  the  court  sustained.  This  ruling  was 
erroneous.  All  three  participated  in  the  In- 
terview, and  what  was  said  pertinent  to  the 
subject  between  Mrs.  Kirby  and  Foley  was 
Just  as  competent  as  the  conversation  be- 
tween Foley  and  the  defendant.  Whether 
this  error  alone  is  so  prejudicial  as  t^  re- 
quire a  reversal,  it  Is  not  necessary  to  deter- 
mine. 

Testimony  was  given  of  vague  statements 
said  to  have  been  made  by  defendant,  before 
the  homicide,  indicating  a  purpose  to  kill  or 
get  rid  of  Foley.  In  his  testimony  the  de- 
fendant stated  that  he  did  say  to  a  witness 
'that  one  boarder  had  gone,  and  "that  there 
would  be  some  more  In  the  same  fix  in  a  few 
days,  or  by '  to-morrow,  or  something  like 
that."  Ue  was  then  asked,  "What  did  you 
mean  by  that?"  But  the  court  on  general 
objections,  excluded  the  answer,  or  any  ex- 
planation of  what  was  In  his  mind',  or  to 
whom  he  referred  in  his  statement    It  was 


Digitized  by 


Google 


754 


63  PACIFIC  REPORTER. 


(Kan. 


imiwrtant  testimony,  and  probably  made  an 
Impression  upon  the  minds  of  the  Jurors. 
The  statements  were  offered  by  the  state, 
and  were  Interpreted  as  hints  at  violence  and 
threats  against  Foley,  who  was  killed  the 
next  day.  The  defendant  admitted  a  part 
of  the  statements  claimed  to  have  been  made 
by  him,  and  desired  to  explain  his  Intention, 
or  the  sense  in  which  the  words  were  used. 
He  claims  the  explanation  he  would  have 
made  was  that  one  of  the  boarders  had  failed 
to  pay  his  board  and  had  been  turned  away, 
and  that  he  referred  to  another  boarder,  who 
was  also  in  default,  and  would  also  be  turn- 
ed away.  The  statements  used  were  open 
to  more  than  one  interpretation,  and  the  de- 
fendant, who  was  on  trial  for  his  life,  was 
certainly  entitled  to  tell  the  jury  what  his  in- 
tention was.  In  Gardom  v.  Woodward,  44 
Kan.  758,  25  Pac.  199,— a  case  involving  the 
good  faith  of  the  transfer  of  property,— it 
was  held  that  the  party  might  testify  direct- 
ly as  to  his  intention  and  the  state  of  his 
mind  with  respect  to  the  transfer.  In  decid- 
ing the  case  It  was  said:  ''The  condition  of 
.a  man's  mind,  with  reference  to  what  be 
thinks,  feels,  believes,  intends,  and  bis  mo- 
tives, is  always  a  fact,  and  it  is  a  fact  which 
is  often  required  to  be  ascertained  both  in 
civil  and  criminal  cases;  and  only  one  person 
in  the  world  has  any  actual  knowledge  con- 
cerning that  fact,  and  that  person  is  the  one 
whose  condition  of  mind  is  In  question;  and 
where  he  is  a  competent  witness  to  prove 
such  condition  he  may  testify  to  the  same 
directly."  See,  also.  Bice  v.  Rogers,  52  Kan. 
209,  34  Pac.  796.  The  testimony  against  the 
defendant  of  the  implied  threats,  was  admit- 
ted to  show  a  criminal  intent,  and,  since  in- 
tent may  be  thus  proved  indirectly,  no  reason 
is  seen  why  It  may  not  be  proved  directly; 
and  his  testimony  of  the  meaning  and  Intent 
of  the  language  used.  Instead  of  being  a  mere 
Inference,  is  based  on  consciousness  and  ac- 
tual knowledge.  See,  also.  Com.  v.  Wood- 
ward, 102  Mass.  155;  Seymour  v.  Wilson,  14 
N.  ¥.  567;  Nash  v.  Trust  Co.,  163  Mass.  574, 
40  N.  B.  1039,  28  L.  R.  A.  753;  Abb.  Tr.  Ev. 
780;  Whart.  Ev.  g  608;  14  Alb.  Law  J.  387. 

The  defendant's  wife  was  called  as  a  wit- 
ness In  his  behalf,  and  on  cross-examination 
the  court,  over  objection  and  protest,  per- 
mitted the  state  to  ask  a  number  of  ques- 
tions as  to  other  and  distinct  offenses  com- 
mitted by  the  defendant,  and  which  would 
tend  to  blacken  and  degrade  him  in  the  eyes 
of  tlie  Jury.  She  was  interrogated  as  to 
whether  he  had  not  maintained  a  "Joint"  in 
the  hotd,  and  harbored  lewd  women  there, 
and  whether  he  had  not  used  and  permitted 
the  use  of  rooms  in  his  hotel  for  gambling 
purposes.  To  most  of  the  inquiries  she  gave 
a  negative  answer,  but  the  state  was  there- 
by allowed  to  insinuate  charges  and  offenses 
other  than  the  one  alleged  in  the  informa- 
tion, and  the  questions  implied  an  assertion 
of  belief  on  the  part  of  the  attorneys  for  the 
state  that  the  defendant  was  guilty  of  the 


other*  off cnses.  In  resi^ect  to  keeping  gam- 
bling rooms,  the  witness  said  that  sh9  did 
not  know  that  the  defendant  did  carry  on  or 
allow  gambling  in  the  hotel,  but  on  persist- 
ent questioning  she  was  compelled  to  admit 
that  she  had  seen  men  playing  cards  in  the 
rooms  of  the  hotel,  but  did  not  know  that 
they  were  gambling.  The  charge  of  gam- 
bling Imputed  by  this  question  is  a  felony, 
and  it  has  no  connection  whatever  with  the 
offense  of  murder,  which  was  in  issue,  and 
there  is  no  Justification  or  excuse  for  the  al- 
lowance of  these  questions.  To  a  series  of 
questions  the  witness  was  required  to  an- 
swer whether  the  defendant  had  not  permit- 
ted lewd  women  to  come  and  stay  at  the  ho- 
tel for  days  at  a  time,  and  whether  at  times 
within  two  years  prior  to  the  homicide  the 
defendant  had  not  required  her  to  carry  re- 
freshments to  rooms  occupied  by  lewd  wo- 
men. To  these  questions  her  answers  were 
substantially  in  the  negative  form,  but  they 
were  qualified  by  stating  that  it  was  not 
within  her  knowledge,  and  not  that  she  re- 
membered of.  Another  question  admitted 
over  objection  was  whether  her  husband  had 
not  for  a  long  time  prior  to  December  1,  189!), 
run  a  Joint  in  room  No.  6  of  that  building.  She 
answered  the  question  by  saying  that  people 
said  that  he  did.  and  that  she  did  not  see  any- 
thing sold;  and,  when  inquiry  was  made  as 
to  whether  she  did  not  know  it  her  answer 
was,  "1  do  not  suppose  I  knew  it."  The 
court  struck  out  her  answer  that  peo{rfe  said 
he  ran  a  Joint,  and  allowed  the  remainder  tc 
stand.  These  offenses  and  misconduct,  which 
were  made  the  subject  of  inquiry,  were  not 
linked  In  any  way  with  the  crflense  charged 
in  the  Information.  The  general  rule  Is  that 
the  charge  upon  which  a  person  is  being 
tried  cannot  be  supported  by  proof  that  he 
committed  other  offenses,  even  of  a  similar 
nature.  Evidence  which  legitimately  tends 
to  support  the  charge,  or  show  the  Intent 
with  which  it  Is  committed,  is  not  to  be  ex- 
cluded on  the  ground  that  it  will  prove  other 
offenses,  but  the  other  offenses  inquired 
about  in  this  case  do  not  fall  within  any  of 
the  exceptions  to  the  general  rule.  Presum- 
ably, the  defendant  came  to  the  trial  pre- 
pared to  answer  the  charge  of  murder,  bat 
since  no  other  charge  was  made  against  him. 
it  is  not  to  be  expected  that  he  was  prepared 
to  answer  the  offenses  of  the  unlawful  sale 
of  liquor,  or  the  keeping  of  a  gambling  es- 
tablishment or  a  house  of  prostitution.  The 
allowance  of  the  questions,  which  were  per- 
sistently put  with  the  sanction  of  the  court 
together  with  the  halting*  and  qualified  an- 
swers of  the  witness,  was  a  manifest  injus- 
tice to  the  defendant  and  must  have  created 
a  prejudice  in  the  minds  of  the  Jury  against 
his  general  character. 

A  number  of  witnesses  were  called  by  the 
state  to  testify  to  the  character  of  Clara 
Kirby  for  chastity  and  virtue.  The  form  of 
the  question  put  was  whether  the  wltnessos 
"knew  her  reputation  for  chastity  and  virtue 
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prior  to  December  21,  1899,"  and  Jn  this  way 
evidence  of  an  impeaching  character  was  elic- 
ited. The  questions,  if  relevant  and  compe- 
tent for- any  purpose,  were  objectionable  in 
form.  When  character  is  in  issue,  the  law 
limits  the  inquiry  to  general  character,  and 
not  to  specific  acts,— not  the  estimate  of  a  few 
nor  the  opinion  of  a  part  of  the  community; 
but  it  can  be  shown  only  by  common  report, 
general  reputation,  and  opinion  generally  en- 
tertained of  the  party  in  the  community 
where  he  lives.  The  questions  asked  did  not 
call  for  general  reputation,  but  is  the  char- 
acter or  reputation  of  a  person  other  than 
the  defendant  a  proper  subject  of  inquiry? 
Prosecutions  are  very  rare  where  evidence 
of  the  general  character  of  any  one  besides 
the  accused  is  admissible.  Of  course,  the 
character  of  a  witness  in  the  case  is  open  to 
attack,  but  there  the  inquiry  Is  limited  to  the 
general  character  of  the  witness  for  truth 
and  veracity.  State  v.  Kberllne,  47  Kan.  155, 
27  Pac.  839.  While  Clara  Klrby  was  a  wit- 
ness in  the  case,  the  challenged  testimony 
was  not  admitted  to  Impeach  her  credibility, 
and  the  jury  were  Instructed  that  it  was  not 
competent  for  that  purpose.  In  trials  for  se- 
duction and  rape  the  character  of  the  prose- 
cutrix for  chastity  is  involved,  and  proof 
like  that  in  question  may  be  received.  So, 
also,  is  character  directly  in  Issue  in  libel 
cases;  and  the  character  of  the  deceased  may 
be  the  subject  of  Inquiry  in  some  cases  of 
homicide,  where  the  claim  Is  that  the  de- 
fendant acted  in  self-defense.  It  is  easy  to  un- 
derstand why  the  law  permits  an  examination 
into  character  in  these  as  well  as  in  a 
few  other  cases  that  might  be  mentioned; 
but  in  none  of  them  is  the  issue  of  charac- 
ter 80  remote,  or  a  showing  by  testimony  of 
reputation  so  questionable,  as  In  the  case 
before  us.  The  moral  character  of  the  de- 
fendant could  not  be  attacked  by  the  state 
unless  he  offered  evidence  of  his  good  char- 
acter, and  yet  here  the  state  was  allowed  to 
produce  evidence  of  the  moral  character  of 
an  outside  party  against  the  defendant,  when 
the  Issue '  was  his  guilt  or  Innocence  of  a 
charge  of  murder.  The  state  contends  that 
it  was  competent  to  trace  knowledge  of  his 
daughter's  unchaatity  to  him,  because  of  his 
claim  that  the  knowledge  of  the  seduction 
excited  his  passions  and  drove  him  to  des- 
peration and  to  kill  the  seducer,  and  that,  if 
such  knowledge  was  traced  to  him  months 
before  the  homicide,  the  claim  that  his  mind 
was  unhinged  by  the  story  of  the  seduction 
wonld  be  contradicted  and  overthrown.  If  It 
be  assumed  that  he  had  heard  reports  deroga- 
tory of  his  daughter's  character,  who  can  say 
that  Information  from  herself  of  her  seduc- 
tion by  a  guest  of  the  house,  and  of  her 
pregnancy,  would  not  arouse  his  passions  or 
aflTect  his  mind?  Again,  who  can  say  that  re- 
ports of  the  uncbastity  of  a  daughter  would 
probably  come  to  a  father,  and  that,  if  any 
one  was  so  bold  as  to  repeat  to  him  rumors 
impeaching    her    virtue,    he   would    believe 


them?  Our  attention  Is  called  to  the  general 
rule  that,  where  knowledge  of  an  ultimate 
fact  Is  In  issue' and  provable,  evidence  that 
It  is  a  matter  of  general  reputation  Is  compe- 
tent, as  tending  to  trace  notice  to  the  party 
sought  to  be  charged  with  notice;  but  such 
proof  is  never  admissible  unless  the  person 
sought  to  be  charged  with  notice  stands  in 
such  relation  or  is  so  situated  as  to  render 
it  probable  that  he  would  be  informed  of 
what  was  generally  known.  Counsel  for  de- 
fendant well  say  that  the  father  would  be 
the  last  one  to  hear  reports  of  the  lewdness 
of  a  daughter.  All  know  that  any  ordinary 
person  would  not  only  hesitate  to  believe 
such  rumors,  but  would  also  shrink  from  re- 
lating them  to  the  father  or  speaking  of 
them  In  his  presence.  The"  cases  in  which 
people  would  carry  gossip  as  to  the  unehas- 
tlty  of  wife,  daughter,  or  sister  to  the  male 
members  of  a  family  would  certainly  be  ex- 
ceptional, anci  would  never  occur  except  under 
extraordinary  circumstances.  Instead,  then, 
of  its  being  probable  that  the  father  would 
be  Informed  of  these  reports,  we  think  It 
contrary  to  all  reasonable  expectation,  and 
that  they  might  be  heard  by  almost  every 
one  in  the  community,  and  yet  the  father  be 
in  complete  ignorance  of  them.  Again,  If  a 
bad  general  reputation  of  the  daughter  was 
shown  to  exist,  and  that  notice  of  the  same 
had  been  brought  to  the  father,  his  belief  in 
the  reports  must  still  be  assumed.  In  order  to 
say  that  his  mind  was  not  affected  when  he 
heard  from  his  daughter's  lips  tiie  story  of 
her  seduction  by  Foley.  How  can  any  mat- 
ter of  fact  be  assumed  against  a  defendant 
charged  with  murder,  where  the  law  requires 
that  every  just  presumption  of  fact,  as  well 
as  every  reasonable  doubt,  must  be  resolved 
In  his  favor.  As  we  have  seen,  it  was  unlike- 
ly that  he  would  hear  the  reports,  and,  with- 
out other  and  better  testimony.  It  Is  contrary 
to  reason  to  hold  that  he  would  believe  them : 
and.  If  he  did  not  give  them  credence,  he 
was  necessarily  in  the  same  situation,  and 
would  be  affected  by  the  story  of  the  seduc- 
tion the  same  as  though  be  bad  not  heard 
the  reports.  It  should  be  said  tliat,  aside 
from  the  opinions  of  the  witnesses  as  to  repu- 
tation, there  Is  no  testimony  showing  that 
the  defendant  ever  heard  a  whisper  or  enter- 
tained a  suspicion  against  his  daughter's 
character  until  he  heard  the  story  of  her 
seduction  by  Foley.  Our  conclusion  is  that 
the  testimony,  even  If  It  had  been  In  proper 
form,  was  Inadmissible  as  against  the  de- 
fendant. Tucker  v.  Constable,  16  Or.  407,  19 
Pac.  13;  Carter  v.  Carter,  (i2  111.  439;  5  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  871;  GUlett,  Ind. 
&  Col.  Ev.  §  29«. 

Other  objections  to  the  exclusion  of  testi- 
mony are  taken,  but  they  are  rendered  im- 
material by  the  fact  that  subse<i«ently  the 
court  admitted  the  testimony  In  answer  to 
other  questions.  Some  other  exceptions  are 
taken,  but  they  do  not  appear  to  us  to  be 
sufficiently  material  to  require  particular  at- 


Digitized  by 


Google 


756 


63  PACIFIC  BEPORTER. 


(Kan. 


tentlon  or  comment;  but,  for  the  errors  polnt- 
«d  out,  the  Judgment  must  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 


<62  Kan.  463) 

MORISETTB    ▼.    HOWARD   (HOI.MAN, 

Intervener). 

(Supreme  Court  of  Kansas.    Feb.  9,  1901.) 

CORPORATION-SALE    OF    ASSETS— PAYMENT- 
ACTS  OF  DIREXrrORS— REPLEVIN— DAM- 
AGES—INSTRUCTIONS. 

1.  A  strictly   private  corporation,   owing   no 

Seculiar  duties  to  the  public,  has  the  same 
ominion  over  and  power  to  dispose  of  Its  prop- 
erty that  an  individual  has;  and.  when  the  exi- 
.gencies  of  its  business  render  it  necessary,  it 
may,  if  done  in  good  faith  and  with  the  assent 
of  its  stockholders,  discontinue  business  and 
dispose  of  its  entire  assets  and  property,  with 
a  view  of  paying  its  debts  and  closing  up  the 
affairs  of  the  corporation. 

2.  For  such  a  purpose  the  acceptance  of  real 
<estate  by  a  mercantile  company  in  part  pay- 
ment for  a  stock  of  merchandise  will  not  con- 
demn or  defeat  the  sale. 

3.  Informal  or  irregular  action  of  the  board 
of  directors  or  agents  of  a  corporation,  and 
which  was  within  the  corporate  power;  may  be 
cured  by  the  ratification  of  the  stockliolders. 

4.  Where,  on  the  face  of  the  records  of  a 
corporation,  it  appeared  that  the  board  of  di- 
rectors expressly  authorized  a  sale  of  certain 
property,  and  it  appeared  to  be  regularly  con- 
ferred, the  purchaser,  in  the  absence  of  knowl- 
edge or  notice  to  the  contrary,  had  a  right  to 
assume  that  the  record  correctly ,  recited  the 
facts,  and  that  the  authority  was  formally  giv- 
en at  a  meeting  of  the  board. 

5.  Carson  v.  Golden,  14  Pac.  166,  36  Kan. 
7(KS,  as  to  the  measure  of  damages  in  replevin, 
followed. 

6.  The  refusal  of  a  requested  instruction,  not 
signed  by  the  party  asking  it  as  required  by 
section  275  of  the  Civil  Code,  is  not  a  ground 
of  error. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Cloud  county; 
r.  W.  Sturgea,  Judge. 

Action  by  W.  H.  Howard  against  A.  Mor- 
Isette,  sheriff.  Fannie  L.  Holman,  Interven- 
ed. Verdict  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Caldwell,-  W^llmoth  &  Ackley  and  Ellis, 
Cook  &  Ellis,  for  plaintiff  In  error.  Pulslfer 
&  Alexander  and  J.  R.  Hamilton,  for  defend- 
ant In  error. 

JOHNSTON,  J.  This  action  was  brought 
by  W.  H.  Howard,  trustee,  to  recover  the 
possession  of  a  stock  of  merchandise  from 
A.  Morisettc,  sheriff  of  Cloud  county,  who 
bad  seized  it  as  the  property  of  the  Clyde 
Mercantile  Company,  at  the  instance  of  the 
creditors  of  that  company.  After  the  ac- 
tion was  begun,  Fannie  L.  Holman  Inter- 
vened, and  alleged  that  she  bad  previously 
purchased  and  paid  for  the  merchandise, 
and  was  the  actual  owner  and  entitled  to 
the  possession  of  the  same.  The  creditors 
of  the  mercantile  company,  through  the  sher- 
iff, claimed  that  the  sale  of  the  goods  to 
Holman  was  fraudulent  as  against  them, 
and  was  made  by  the  company  without  pow- 
•er  or  authority  lawfully  exercised,  and  there- 


fore was  Invalid.  The  trial  resulted  In  a  . 
verdict  In  favor  of  the  purchaser,  and  is, 
in  effect,  a  finding  that  the  sale  was  made 
In  good  faith  and  for  a  sufficient  consider- 
ation. The  honesty  of  the  transaction  was 
decided  by  the  Jury,  and  Is  no  longer  open 
to  question;  but  there  is  a  contention  that 
the  mercantile  company  had  no  power  to 
transfer  property,  and  that.  If  it  bad,  the 
power  was  not  exercised  in  a  legal  and  ef- 
fective manner.  The  stock  of  goods,  busi- 
ness, and  good  will,  w^ch  constituted  the 
entire  assets  of  the  corporation,  were  sold 
to  Holman  for  $3,000  in  money,  payable  In 
Installments,  and  also  for  certain  real  estate 
in  Kansas  City,  Mo.,  known  as  the  "Ramsey 
Flats,"  upon  which  there  was  a  mortgage. 
It  Is  argued  that  the  transfer  of  the  entire 
assets  and  good  wlU  of  the  corporation 
would  disable  It  from  continuing  tbe  busi- 
ness for  which  It  was  organized,  and  that 
the  attempt  to  do  so  Is  ultra  vires  and  void. 
It  is  also  contended  that  the  acceptance  of 
real  property  in  consideration  of  the  trans- 
fer, as  well  as  holding  of  the  same,  are  not 
within  the  purposes  for  which  tbe  mercan- 
tile company  was  organized.  Our  statute, 
which  Is  only  declaratory  of  the  common 
law,  provides  that  a  corporation  shall  not 
employ  its  stock,  means,  assets,  or  other 
property  for  any  other  purpose  than  to  carry 
out  the  objects  for  which  it  was  created. 
Gea  St.  1809,  {  1243.'  The  mercantile  com- 
pany was  organized  for  the  purpose  of  buy- 
ing and  selling  merchandise  at  retail,  but 
that  does  not  preclude  the  company  from 
disposing  of  its  proi)erty  and  closing  out  its 
business.  If  it  is  done  in  good  faith  and  not 
for  tbe  purpose  of  delaying  or  defrauding 
its  creditors.  State  v.  Western  Irrigatins 
Canal  Co.,  40  Kan.  96^  19  Pac.  349.  Counsel 
cites  a  number  of  cases  to  the  effect  that 
a  corporation  cannot  abdicate  its  corporate 
functions  or  relieve  itself  from  carrying  out 
the  object  of  its  creation  by  a  transfer  of 
its  entire  property,  or  by  otherwise  disabling 
Itself  from  performing  corporate  duties. 
The  doctrine  of  these  cases  is  applicable  to 
corporations  established  for  quasi  public 
purposes,  such  as  railroads  and  other  com- 
panies having  the  right  of  eminent  domain 
and  other  extraordinary  privileges;  but  it 
has  no  application  to  corporations  of  a  strict- 
ly private  character,  like  the  one  in  ques- 
tion. Holmes  &  Griggs  Mfg.  Co.  v.  Holmes 
.&  Wessell  Metal  Co.,  127  N.  Y.  252,  27  N. 
E.  831;  Treadwell  v.  Manufacturing  Co.,  7 
Gray,  393;  Howe  v.  Carpet  Co.,  16  Gray, 
493;  Hodges  v.  Screw  Co.,  1  R.  L  312;  Evans 
V.  Heating  Co.,  157  Mass.  37,  31  N.  E.  696; 
27  Am.  &  Eng.  Enc.  Law,  387.  The  mercan- 
tile company  exercises  no  powers  of  a  pub- 
lic nature,  and  a  sale  of  its  property  and 
a  retirement  from  business  do  not  contra- 
vene public  policy  or  affect  the  public  Ui  any 
way.  It  does  not  appear  that  the  mercan- 
tile company  obtained  the  real  estate  with 
a  view  of  carrying  on  a  real-estate  business. 
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but  on  the  other  hand,  that  the  mercantile 
business  was  unprofitable,  and  the  stock- 
holders desired  to  wind  up  the  affairs  of  the 
company  by  a  sale  and  transfer  of  the  busi- 
ness; and  the  real  estate  was  taken  In  part 
payment,  and  as  a  step  In  the  closing  up 
of  the  corporate  business.  It  appears  to 
have  been  done  In  good  faith,  with  the  con- 
sent of  the  stockholders;  and  we  see  no 
reason  why  a  mere  trading  cori>oratlon,  like 
this  one,  may  not  close  up  Its  business  In 
the  manner  pursued  In  this  Instance.  The 
money  consideration  of  the  sale  was  used 
In  paying  creditors  of  the  corporation  other 
than  those  contesting;  but  It  has  been  held 
that  a  corporation  has  the  same  dominion 
and  control  over  the  disposition  of  Its  assets 
and  property  as  a  partnership  or  an  Individ- 
ual, and  may  make  any  honest  ^spositlon 
of  them,  and  also  that  It  has  the  same  pow- 
er and  right  to  prefer  its  creditors  that  a 
partnership  or  an  Individual  has.  Grand  De 
Tour  Plow  Co.  V.  Kude  Bros.  Mfg.  Co.,  60 
Kan.  143,  55  Fac.  846.  Under  the  genera] 
finding  of  the  Jury,  it  must  be  assumed  that 
the  company  and  Its  agents  acted  In  good 
faith  in  making  the  sale,  and  also  in  tak- 
ing real  estate  in  exchange  for  the  goods, 
not  as  an  Investment,  but  as  the  'most  ad- 
vantageous way  of  disposing  of  an  unprofit- 
able business,  and  closing  It  up  with  the 
least  possible  loss. 

The  next  contention  is  that  the  power  of 
transfer  was  not  lawfully  exercised.  While 
the  corporate  records  of  the  board  of  di- 
rectors authorize  the  sale  of  the  goods,  It 
appears  that  a  formal  meeting  of  the  board 
was  not  in  fact  held.  There  was  an  in- 
dividual assent  of  the  directors  reported  to 
be  present  at  a  meeting,  and  there  was  also 
the  acquiescence  and  assent  of  the  stock- 
holders and  those  representing  them.  The 
act  which  they  undertook  to, perform  was 
within  the  power  of  the  corporation.  It 
was  informally  done,  but  the  Informality 
was  cured  by  the  ratification  of  the  stock- 
holders, who  were  the  owners  of  the  cor- 
porate property,  and  have  the  ultimate  au- 
thority and  control.  On  the  face  of  the  rec- 
ords, there  was  express  authority  by  the 
board,  which  appeared  to  be  regularly  con- 
ferred; and  Holraan,  the  purchaser,  In  the 
absence  of  knowledge  or  notice  to  the  con- 
trary, had  a  right  to  assume  that  the  record 
correctly  recited  the  facts,  and  that  the  au- 
thority was  formally  given  at  a  meeting  of 
the  board.  Aside  from  these  considerations, 
the  transaction  had  been  completed,  the  mon- 
ey had  been  paid,  the  property  had  changed 
bands.  All  having  been  done  with  the 
knowledge  and  consent  of  those  in  whom 
the  ultimate  authority  rested,  and  from 
whom  the  board  of  directors  derives  Its  pow- 
er, the  transaction,  however  Irregular,  Is  not 
open  to  attack  by  any  one  other  than  the 
state.  Association  v.  Martin,  39  Kan.  750, 
18  Pac.  Ml;  Town  Co.  v.  Swigart,  43  Kan. 
202,  23  Pac.  560;    Same  v.  Morris,  43  Kan. 


282,  23  Pac.  568;  Bank  v.  Shumway,  40  Kan. 
224,  30  Pac.  411;  Town  Co.  v.  Fletcher,  46 
Kan.  524,  20  Pac.  951;  Railroad  Oo.  v.  John- 
son, 58  ICan.  174,  48  Pac.  847;  Commercial 
Bank  v.  Cheshire  Provident  Inst,  59  Kan. 
361,  53  Pac.  131;  Parkinson  Sugar  Co.  v. 
Bank  of  Ft  Scott  60  Kan.  474,  57  Pac.  126. 

Fannie  L.  Holman  was  the  real  party  In 
interest  and  the  action  of  the  court  in  al- 
lowing her  to  intervene  and  set  up  her 
rights  In  the  premises  was  proper.  It  was 
competent  for  her  to  show  that  she  was, 
the  sole  party  interested  in  the  purchase, 
and  that  her  husband,  who  had  acted  for 
her  In  making  the  purchase,  paid  no  part  of 
the  consideration  and  bad  no  Interest  In  the 
property. 

The  measure  of  damages  stated  by  the 
court,  and  to  which  an  objection  is  made, 
appears  to  fall  within  the  rule  announced 
In  Carson  v.  Golden,  36  Kan.  705,  14  Pac. 
166,  and  furnishes  no  ground  for  reversal. 

An  attempt  has  been  made  to  raise  ques- 
tions on  Instructions  requested,  but  which 
were  refused.  It  appears  that  the  requested 
instructions  were  not  signed  as  the  Code 
requires.  It  is  providing  that  such  instruc- 
tions shall  be  reduced  to  writing,  numbered 
and  signed  by  the  party  asking  them,  and 
delivered  to  the  court  Civ.  Code,  {  275. 
This  is  a  plain  provision  of  the  Code,  and 
cannot  be  safely  overlooked.  The  failure 
to  give  a  requested  instruction  not  signed 
as  the  statute  requires  is  not  assignable  as 
error.  Douglass  v.  Geller,  32  Kan.  499,  4 
Pac.  1030;  Tays  v.  Oarr,  37  Kan.  141,  14 
Pac.  456;  Craig  v.  Frazier  (Ind.  Sup.)  26 
N.  E.  842;  Railway  Co.  v.  Mitchell  (Tex. 
Civ.  App.)  26  S.  W.  154.  Our  examination 
of  the  requested  instructions  satisfies  us 
that  even  if  they  were  open  to  considera- 
tion, they  would  furnish  no  grounds  for  re- 
versal. The  charge  of  the  court  fairly  pre- 
sented the  case  to  the  Jury,  and  we  see  no 
reason  to  disturb  the  verdict  or  Judgment 
Judgment  affirmed.  All  the  Justices  concur- 
ring. 

ELUS.  J.,  not  sitting. 


BBILL  et  al.  v. 


(7  Aril.  217) 
CHRISTT. 


(Supreme  Court  of  Arizona.     Jan.  30,   1901.) 

SALE    OP    LIVE    STOCK— VALIDITY— RBQISTRA- 
TION  OP  BRAND— CERTIFICATE— EVIUBNCE. 

1.  Under  the  live  stock  law  (Laws  1897,  Act 
No.  6),  providing  that  a  transfer  of  live  stock 
on  a  range  may  be  made  by  a  sale  and  delivery 
of  the  brand,  but  not  prohibiting  the  sale  or 
transfer  of  live  stock  in  any  other  manner,  the 
owner  of  an  undivided  interest  in  cattle  ou  a 
range  can  transfer  the  same,  as  any  other  per- 
sonal property,  without  delivery,  by  a  bill  of 
sale  properly  executed,  acknowledged,  and  re- 
corded, conveying  his  interest  in  tlie  cattle. 

2.  Under  Laws  1807,  Act  No.  6,  }  50,  making 
the  certificate  of  the  registration  of  a  brand  on 
cattle  competent  evidence  of  registration  of 
such  brand,  and  prima  facie  evidence  of  own- 
ership, such  certificate  la  not  competent  evi- 
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dciioe  for  tbe  purpose  of  shoTving  that  the  ti- 
tle to  the  cattle  is  in  the  party  in  whose  name 
the  bvand  is  recorded. 

Appeal  from  district  court,  Maricopa  coun- 
ty;   before  Justice  Webster  Street. 

Action  by  William  Christy  against  Cora 
Brill,  administratrix  of  the  estate  of  James 
Roarl^e,  deceased,  and  another.  From  a  Judg- 
ment for  plalutlft,  defendants  appeal.  Af- 
firmed. 

Baiter  &  Bennett,  for  appellants.  Charles 
•F.  Alnswortb,  for  appellee. 

DOAN,  J.  An  action  was  brought  in  tbe 
district  court  of  Maricopa  county  by  tbe  ap- 
pellee, as  plaintiff,  to  recover  the  undlvideS 
one-fourth  of  a  band  of  cattle  branded  thus, 
<R,  and  for  an  accounting  by  appellants 
(tbe  defendants)  of  their  dealings  with  said 
cattle,  and  for  a  division  thereof,  and  the  de- 
livery to  the  appellee  of  his  alleged  undivided 
one-fourtb  interest  therein.  The  complaint 
alleged  that  one  William  Roarke  was  tbe 
owner  of  an  undivided  one-fourth  interest  in 
a  certain  band  of  cattle,  and  that  James 
Roarke,  since  deceased,  was  the  owner  of 
tbe  remaining  three-fourths  Interest;  that 
William  Roarke  conveyed  his  undivided  one- 
fourth  interest  to  William  James  Roarke,  who 
In  turn  conveyed  tbe  same  to  tbe  appellee 
herein;  that,  after  the  death  of  James 
Roarke,  Cora  Brill  qualified  as  administra- 
trix of  tbe  estate  of  tbe  deceased,  took  pos- 
session of  tbe  entire  baud  of  cattle,  and 
cLnimed  title  thereto  to  be  in  the  estate  of 
the  said  James  Roarke,  deceased.  The  an- 
swer of  tbe  appellants  admitted  tbe  posses- 
sion of  tbe  cattle  to  be  in  the  appellant  Cora 
Brill,  administratrix;  denied  the  ownership 
of  the  appellee,  and  his  right  to  possession, 
of  the  one-fourth  interest  in  said  cattle;  and 
alleged  tbe  estate  of  James  Roarke,  deceas- 
ed, to  be  tbe  owner  of,  and  the  api^ellant 
Cora  Brill,  as  administratrix  of  the  said  es- 
tate, to  be  entitled  to  tbe  possession  of  the 
entire  band  of  cattle.  Upon  the  trial  of  the 
cause  tbe  plaintiff,  to  sustain  his  title.  Intro- 
duced evidence  to  prove  title  In  William 
Roarke  to  the  one-fourtb  of  the  cattle  In  ques- 
tion, and  offered  in  evidence  an  instrument  in 
writing  executed  by  William  Roarke  to  Wil- 
liam James  Roarke,  acknowledged  before  a 
potary  public  In  California,  and  recorded  in 
Maricc^>a  and  Tavapai  counties,  Ariz.,  con- 
veying to  said  William  James  Roarke  an  un- 
divided one-fourth  part  of  a  certain  band  of 
cattle,  together  with  their  offspring,  which 
tmnd  of  cattle  is  known  by  the  following 
l)rand,  <B,  which  said  brand  Is  duly  record- 
ed on  tbe  records  of  Yavapai  county,  and 
which  said  band  of  cattle  was  lately  in  the 
custody  and  charge  of  .Tames  Roarke,  who 
died  on  February  26,  1808,  at  Phoenix;  also 
one  undivided  one-fourth  of  a  certain  band  of 
horses,  which  said  band  was  known  by  the 
same  brand  above  set  forth,  and  was  like- 
wise in  the  care  and  custo<ly  of  sntd  James 
Roarke  at  the  time  of  his  decease.    Plaintiff 


also  offered  in  evidence  a  bill  of  sale  execut- 
ed by  William  James  Roarke  to  William 
Christy,  the  appellee  herein,  acknowlt^dged 
before  a  notary  public  in  Pha?nli,  Ariz.,  anj 
recorded  In  ^larlcopa  county,  Ariz.,  selling 
and  conveying  to  the  said  William  Cliristy 
"an  undivided  one-fourth  interest  in  and  to 
that  certain  band  of  cattle  and  hoi-ses  known 
as  tlie  Roarke  cattle  and  horses,  and  brand- 
ed as  follows,  to  wit,  It,  on  the  left  hip  of 
both  horses  and  cattle."  The  ease  was  tried 
to  a  Jury.  The  coimsel  for  the  respective  i>ar- 
tles  stipulated  in  open  court  that  the  Jnry 
return  a  special  verdict  upon  the  question 
submitted  to  them,  "Is  the  plaintiff,  William 
Christy,  the  owner  of  the  undivided  one- 
fourth  interest  In  tbe  cattle  described  in  the 
complaint?"  The  Jury  returned  a  verdict 
saying,  "We,  the  Jury,  In  answer  to  the  goes- 
lion  submitted  to  us,  'Is  the  plaintiff,  Wil- 
liam Christy,  the  owner  of  tbe  undivided  one- 
fourtb  Interest  In  the  cattle  described  In  the 
complaint?"  say,  'Yes.'"  The  court  thereuj)- 
on  gave  Judgment  to  the  effect  that  the  ap- 
pellee, William  Christy,  was  the  owner  of  the 
undivided  one-fourth  interest  in  tbe  cattle, 
and  ordered  an  accounting,  and  a  division 
thereof,  and  tbe  delivery  of  tbe  said  one- 
fourth,  from  which  Judgment  and  tbe  denial 
of  a  motion  for  a  new  trial  the  defendants  ap- 
peal, and  assign  as  error:  First,  the  court 
erred  in  admitting  in  evidence  plaintiffs  Ex- 
hibits A  and  B,  the  conveyances  aforemen- 
tioned; second,  the  court  erred  in  rejecting 
defendants'  Exhibit  No.  1.  The  only  question 
presented  in  the  case  Is  the  admissibility  in 
evidence  of  tlie  three  exhibits  offered. 

It  is  conceded  that  the  band  of  cattle  in 
question  were  running  at  large  upon  the 
range  In  Maricopa  county,  Ariz.;  that  three- 
fourths  of  the  cattle  rightfully  belonged  to 
the  estate  of  James  Roarke,  deceased;  that 
the  administratrix  of  the  said  estate  held  pos- 
session of  the  entire  band,  claiming  title 
thereto;  and  that  Christy,  the  appellee  here- 
in, claimed  title  to  the  one-fourth  Interest 
through  the  conveyances  above  mentioned, 
from  William  Roarke  to  William  James 
Roarke,  and  from  William  James  Roarke  to 
himself.  Evidence  was  introduced,  without 
objection  on  tbe  part  of  the  defendants,  show- 
ing that  at  tbe  time  of  the  execution  of  tbe 
conveyance  to  William  James  Roarke,  tbe 
grantor,  William  Roarke  owned  tbe  one- 
fourtb  interest  In  tbe  cattle  that  is  now  in 
controversy.  Defendants  objected  to  the  in- 
troduction of  plaintiffs  exhibits  in  evidenct- 
for  the  reasou  that  they  purported  on  their 
face  to  be  conveyances  by  bill  of  sale  of  cer- 
tain cattle  on  the  range;  that  they  were  not 
such  instruments  in  writing  as  are  provided 
for  by  the  statute  for  tbe  conveyance  of  cat- 
tle or  brands  of  cattle  upon  tbe  range,  and 
consequently  were  immaterial  and  irrelevant. 
This  objection  does  not  in  fact  go  t»  the 
instruments  offered,  hut  attacks  tbe  transai.^ 
tlons  tliey  tend  to  prove,  and  is  mure  plainly 
stated  in  argument  by  counsel  in  the  words: 
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"Under  this  statute  a  purchaser  only  ac- 
quires title  to  cattle  upon  the  range  by  a 
compliance  with  its  terms.  A  bill  of  sale  to 
cattle  ungathered  and  upon  the  range,  unac- 
companied by  actual  delivery,  which  bill  of 
sale  only  purports  to  convey  the  cattle  them- 
selves, and  not  the  brand,  is  ineffectual  to 
convey  title  to  either  the  brand  or  the  cattle. 
Just  as  much  as  a  verbal  sale  would  fail  to 
convey  title  to  real  estate."  The  question  is 
presented,  does  Act  No.  6,  Laws  1807,  termed 
the  "Live  Stock  Law,"  provide  for  the  con- 
veyance of  cattle  on  the  range  by  bill  of  sale 
without  actual  delivery?  An  examination  of 
that  act  discloses  no  express  provision  of  this 
character,  and  the  question  therefore  arises,' 
Is  such  transaction  dependent  upon  special 
statutory  authority,  or  Is  It  permissible  un- 
der the  general  laws  for  sale  of  personal 
property,  unless  inhibited  by  special  statute? 
The  appellants  contend  that  the  law  recog- 
nizes no  power  on  the  part  of  the  owner  to 
sell  cattle,  except  that  conferred  by  the  act 
in  question,  whereas  the  appellee  claims  that 
llie  authority  to  sell  is  recognized  at  common 
law,  and  can  be  exercise"d  In  the  usual  meth- 
od of  conveying  personal  property,  except 
where  otherwise  provided  by  statute,  and 
that,  as  the  statute  does  not  provide  any  par- 
ticular manner  in  which  cattle  such  as  these 
In  controversy  should  be  sold,  the  owner 
could  sell  and  transfer  the  same  In  lilce  man- 
uer  as  any  other  personal  property.  In  Tome 
V.  Dubois,  6  WaU.  548,  18  L.  Ed.  943,  the 
United  States  supreme  court  held  that  "In 
a  sale  of  personal  property  actual  delivery  Is 
uot  essential,  as  it  is  well  settled  that  when 
the  terms  of  the  sale  are  agreed  on,  and  the 
bargain  Is  struck,  and  everything  the  seller 
has  to  do  with  the  property  Is  complete,  the 
contract  of  sale  becomes  absolute  between 
the  parties  without  delivery,  and  the  property 
and  risk  vest  In  the  purchaser";  and,  unless 
there  is  some  restrictive  statutory  provision 
to  prohibit  It,  a  deed  or  bill  of  sale,  properly 
executed  and  acknowledged,  attesting  such 
sale  and  transfer,  would  be  competent  evi- 
dence to  establish  the  same.  In  Nance  v. 
Barber  (Tex.  Civ.  App.)  26  S.  W.  151,— a  case 
very  similar  to  the  one  at  bar,— the  question 
was  whether  a  sale  of  certain  cattle  was 
valid.  The  sale  had  been  made  by  bill  of 
sale,  unrecorded,  of  116  head  of  cattle,  which 
fvere,  as  the  court  held,  running  on  the  range. 
Xo  segregation  of  the  cattle  or  delivery  of 
them  had  been  made.  The  court  said,  refer- 
ring to  a  statute  almost  identical  with  ours: 
"In  sales  covered  by  this  statute,  it  cannot 
be  doubted  that,  in  order  for  the  purchaser 
to  acquire  title  to  the  property,  he  must  take 
a  written  conveyance,  and  have  the  same  duly 
recorded.  But,  in  our  opinion,  the  statute 
does  not  apply  to  the  sale  from  Nance  to  the 
plaintiff.  By  its  terms  it  is  limited  to  the 
transfer  of  live  stock  as  they  run  In  the 
range,  by  the  sal*  and  delivery  of  the  brands 
and  marks.  •  •  »  Such  transactions  were 
•commonly  known  as  and  designated  a  'sale 


of  a  mark  and  brand.'  It  is  to  these  sales 
that  the  statute  in  question  refers,  and,  as  It 
places  restrictions  upon  the  right  of  an  own- 
er to  sell  his  property,— one  of  the  most  valu- 
able rights  Incident  to  ownership,— we  do  not 
feel  at  liberty  to  extend  its  meaning  to  trans- 
actions that  are  not  embraced  within  its 
terms.  •  •  •  This  was  not  a  transfer  by 
sale  of  the  marks  alid  brands."  Does  the 
aforesaid  Act  No.  6  prohibit  the  sale  or  trans- 
fer of  live  stock  in  the  manner  here  under 
consideration?  An  examination  of  the  stat- 
ute shows  conclusively  that  it  does  not.  It 
makes  special  provisions  for  using  and  re- 
cording brands  and  for  holding  and  dispos- 
ing of  live  stock  In  several  Instances,  but 
these  are  provisions  for  the  benefit  of  the 
owners  of  live  stock,  and  only  affect  the  man- 
ner of  holding,  handling,  branding,  and  trans- 
ferring live  stock  as  therein  provided,  and  do 
not  affect  the  general  rights  of  owners  of 
this  class  of  property  to  sell  or  transfer  their 
live  stock  in  any  other  manner  than  those 
therein  specifically  defined.  The  plaintiffs 
exhibits  were  therefore  properly  admitted  in 
evidence,  under  the  general  rules  of  evidence, 
and  were  material  and  relevant,  as  they 
tended  to  establish  the  fact  in  issue. 

The  second  assignment  of  error  alleges 
that  the  court  erred  in  rejecting  the  defend- 
ants' Exhibit  No.  1,  which  was  a  certificate  of 
the  secretary  of  the  live-stock  sanitary  board 
that  the  brand  on  the  left  hip  of  cattle  and  on 
the  left  thigh  of  horses  "was  duly  recorded 
under  the  provisions  of  section  50,  Act  6,  of 
the  19th  legislative  assembly  of  Arizona,  for 
James  Roarke,  in  the  Territorial  Brand  Book 
No.  1,  page  18,"  with  the  seal  of  the  board 
attached.  The  defendants  offered  this  cer- 
tificate in  evidence  for  the  purpose  of  show- 
ing prima  facie  title  to  the  cattle  and  brand 
mentioned  in  the  certificate  to  be  in  the^party 
in  whose  name  It  was  recorded.  The  plain- 
tiff objected  to  the  introduction  of  the  ex- 
hibit for  the  reason  that  It  was  not  proper 
evidence  of  title;  that  It  was  Incompetent 
for  the  purpose  as  alleged  by  the  party  offer- 
ing it,  and  established  no  title  whatever  to 
the  cattle  in  question  in  the  defendants,  as 
against  the  plaintiff;  and  for  the  fmrther  rea- 
son that  it  was  a  self-serving  declaration,— 
which  objection  was  by  the  court  sustained. 
The  appellants  claimed  that  under,  the  pro- 
vision of  section  50,  Act  No.  6,  of  the  Laws 
of  1897,  the  certificate  was  admissible  for  the 
purpose  of  showing  prima  facie  title  to  the 
cattle  to  be  in  the  estate  of  James  Koarke, 
deceased.  Said  section  50  provides  that  "at 
any  time  before  the  first  day  of  July,  after 
the  passage  of  this  act,  it  shall  be  the  duty 
of  the  persons  owning  brands  and  marks,  to 
file  the  same  with  the  said  board  and  the 
said  board  shall  record  the  same  in  a  book 
of  brands  and  marks,  and  shall  furnish  the 
owners  certificates  thereof  under  the  seal  of 
the'  said  board,  free  of  charge,  which  said 
certificate  shall  be  competent  evidence  of  the 
registration  of  such  brands,  and  prima  facie 
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evidence  of  ownership."  If  the  ownership 
of  the  brand  or  the  fact  of  Its  registration 
was  in  controversy, '  the  provision  quoted 
would  be  applicable;  but,  as  we  have  already 
seen  in  the  consideration  of  the  former  as- 
signment of  error,  the  title  to  the  brand  Is 
not  In  controversy.  The  conveyance  did  not 
purport  to  be  a  transfer  or  conveyance  of  the 
brand.  Neither  is  the  registration,  of  the 
brand  an  Issue  In  the  case.  Section  60  ap- 
plies solely  to  the  requirement  for  and  the 
manner  of  the  registration  of  brands,  the 
proper  evidence  of  such  registration,  and  the 
ownership  of  the  brands  thus  registered,  and 
does  not  deal  with  the  cattle  that  may  be 
In  such  brands,  the  mode  of  their  transfer,  or 
the  evidence  of  their  ownership.  There  Is  a 
very  material  difference  between  the  certi- 
fied copy  of  a  record  and  the  certificate  of  an 
officer  to  what  a  record  contains.  Under  the 
general  rules  of  evidence,  a  public  record  can 
be  proven  by  a  copy  thereof  duly  certified 
to  by  the  proper  and  legal  custodian  of  the 
record,  but  the  courts  will  not  assume  that 
the  conclusions  drawn  by  such  officer  from 
the  Inspection  of  the  records  are  correct.  A 
certificate,  therefore,  of  an  officer  as  to  the 
contents  of  such  public  record,  based  upon 
his  summary  or  recital  of  what  it  contains. 
Is  not  evidence,  except  In  such  Instances  as 
such  certificate  may  be  expressly  constituted 
legal  evidence  by  statute.  Jones,  Ev.  par. 
556;  Tessman  v.  Supreme  Oommandery  (Mich.) 
61  N.  W.  261.  While,  therefore,  section  50 
of  the  said  act  constitutes  the  certificate  of 
the  registration  of  a  brand  competent  evi- 
dence of  such  registration,  and  prima  fade 
evidence  of  the  ownership  of  such  brand,  It 
does .  not  make  such  certificate  either  com- 
I>etent  or  prima  facie  evidence  for  any  other 
purpose.  Consequently,  neither  the  registra- 
tion nor  the  ownership  of  the  brand  being 
In  question,  the  provision  of  section  50  would 
not  constitute  such  certificate  evidence  in 
this  case.  Not  being  a  certified  copy  of  any 
record,  It  was  not  entitled  to  be  admitted  un- 
der the  general  rules  of  evidence,  and  it  was 
therefore  properly  excluded.  These  being 
the  only  errors  assigned,  the  judgment  of  the 
district  court  Is  affirmed. 

SLOAN  and  DAVIS,  JJ.,  concur. 


(3S  Or.  612) 

MAXES  T.  STEPHENS. 
(Supreme  0>urt  of  Oregon.    Feb.  4,  1901.) 

REPLEVIN— PLBADING— DEPARTURE. 

Hill's  Ann.  Laws,  {  76,  authorizes  the 
plaintiff  to  allege  in  his  reply  any  new  mutter, 
not  incon-sistent  with  the  complaint,  which  con- 
stitutes a  defense  to  new  matter  in  the  answer. 
A  complaint  alleged  ownership  and  possession 
of  the  boiler  sued  for  when  it  was  unlawfully 
seized.  The  answer  averred  that  the  boiler 
was  real  estate,  and  duly  seized  on  execution 
against  R.,  its  owner.  The  reply  alleged  that 
R.  had  detached  the  boiler,  and  delivered  the 
possession  thereof  to  the  plaintiff,  to  whom  he 
cave  a  chattel  mortgage  on  it,  and  that  th^ 


conditions  of  the  mortgage  had  been  broken. 
Held,  that  the  reply  did  not  constitute  a  de- 
parture, since  evidence  of  the  facts  alleged  in 
the  reply  was  admissible  under  the  allegations 
of  the  complaint. 

Appeal  from  circuit  court,  Douglas  coun^; 
J.  W.  Hamilton,  Judge. 

Action  by  J.  G.  Mayes  against  R.  L.  Ste- 
phens. From  a  Judgment  In  favor  of  the 
defendant,  plaintiff  appeals.    Reversed. 

This  Is  an  action  to  recover  the  possession 
of  a  tubular  boiler,  or  Its  value  in  case  pos- 
session thereof  cannot  be  secured,  and  dam- 
ages for  Its  detention;  the  plaintiff  substan- 
tially alleging  that  he  is  the  owner  and  was 
In  the  possession  of  the  property  when  It  was 
unlawfully  seized  by  the  defendant  who  re- 
fused to  surrender  it  upon  a  demand  thn-e- 
for,  and  that  he  Is  entitled  to  the  Immediate 
possession  thereof.  The  defendant  denied 
the  material  allegations  of  the  complaint,  and 
averred  that  said  boiler  was  real  estate 
which  he,  as  sheriff  of  Douglas  county.  Dr.. 
attached  as  the  property  of  one  Q.  W.  Rid- 
dle, In  pursuance  of.  a  writ  duly  Issued  out  of 
the  circuit  court  for  said  county  In  an  action 
wherein  the  latter  was  defendant,  which  acts 
constitute  the  alleged  wrongful  seizure  and 
detention  of  which  the  plaintiff  complains. 
The  reply  denied  the  material  allegations  of 
the  answer,  and  averred  that  prior  to  such 
seizure  Riddle  detached  said  boiler,  and  de- 
livered the  possession  thereof  to  the  plaintiff, 
to  whom  he  also  gave  a  chattel  mortgage 
thereon  to  secure  a  promissory  note  for  the 
sum  of  $500,  payable  on  demand,  which  mort- 
gage was  immediately  filed  with  the  clerk  of 
said  county,  and  provided  that,  if  said  prop- 
erty was  attached  by  the  creditors  of  the 
mortgagor,  the  said  note  should  at  once  be- 
come due  and  payable,  and  that  plaintiff 
might  sell  the  boiler  in  the  manner  prescrib- 
ed by  law.  The  reply  further  averred  that 
said  conditions  have  been  broken.  The 
court,  upon  motion,  struck  out  the  allegations 
of  new  matter  in  the  reply,  and,  plaintiff  hav- 
ing Introduced  his  testimony  and  rested,  a 
judgment  of  nonsuit  was  given,  whereupon 
he  appeals. 

O.  P.  Coshow,  for  appellant.  J.  O.  Fuller- 
ton,  for  respondent 

MOORE,  J.  (after  stating  the  facts).  It  Is 
contended  by  plaintiff's  counsel  that  the 
court  erred  In  striking  out  the  allegations  of 
new  matter  in  the  reply,  while  defendant's 
counsel  maintain  that  the  averments  so 
stricken  out  constituted  a  departure  from  the 
allegations  of  the  complaint,  and  hence  no 
error  was  committed  In  this  respect.  The 
statute  permits  a  plaintiff  to  allege  In  his 
reply  any  new  matter  not  Inconsistent  with 
the  complaint  which  constitutes  a  defense 
to  new  matter  In  the  answer.  HlU's  Ann. 
Laws,  §  76.  The  facts  relied  upon  as  a 
ground  of  action  should  generally  be  stated 
in  the  complaint;  for,  If  the  reply  allege  mat* 
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ter  ■which  constitutes  an  original  cause  of  ac- 
tion, the  averment  of  the  latter  pleading  will 
be  treated  as  a  departure.  LUllenthal  v. 
Hotallng  Co.,  15  Or.  371,  15  Pac.  630;  Wyatt 
V.  Henderson,  31  Or.  4S,  48  Pac  790;  Fisk 
T.  Bascbe,  31  Or.  178,  49  Pac.  981.  But  a 
new  assignment  in  the  reply,  designed  to  af- 
firm the  averments  of  the  complaint  by  cor- 
reotlng  the  defendant's  mistake  in  regard 
thereto.  Is  not  a  departure.  Bliss,  Code  PI. 
<2d  Ed.)  §  396.  Matter  which  sustains  a 
pleading  Is  no. departure,  If  set  up  In  the  re- 
ply, though  It  might  have  been  set  out  in  the 
complaint  (Fltnam,  Trial  Proc.  S  581),  the 
rule  being  that  the  complaint  and  reply, 
when  not  repugnant  should  be  read  together 
to  determine  the  pleader's  intent  (Lavery  y. 
Arnold.  36  Or.  84,  57  Pac.  906,  58  Pac.  524; 
Cederson  v.  Navigation  Co.  [Or.]  62  Pac. 
637).  In  Conklln  v.  Botsford,  36  Conn.  105, 
an  action  having  been  commenced  to  recover 
damages  for  the  conversion  of  a  horse  and  a 
quantity  of  hay,  it  was  alleged  In  the  com- 
plaint that  said  property  was  "the  plaintiff's 
own  proper  estate."  The  answer  averred 
that  the  defendant,  as  an  officer,  in  pur- 
suance of  an  execution  against  the  plaintiff, 
levied  upon  and  sold  the  property.  The  re-' 
ply  alleged  that  the  horse  and  hay,  at  the 
time  they  were  seized,  were  held  by  him  in 
right  of  his  wife,  as  trustee  for  her  under 
the  statute.  A  demurrer  to  the  reply  hay- 
ing been  interposed,  it  was  hdd  that  there 
was  'no  departure  between  the  complaint  and 
the  reply.  In  Bank  v.  Bichards,  6  Mo.  App. 
454,  an  action  was  instituted  to  recover  a 
dlTidend  on  certain  shares  of  capital  stock 
which  the  complaint  alleged  the  plaintiff 
owned  and  held,  and,  the  reply  having  aver- 
red that  he  held  said  stock  as  a  pledge,  it 
was  held  that  no  departure  existed,  and  the 
Judgment  thus  rendered  was  affirmed  on  ap- 
peal. Bank  V.  Richards,  74  Mo.  77.  A  de- 
parture occurs  when  a  party  in  a  subsequent 
pleading  abandons  the  cause  of  action  which 
he  at  first  stated,  and  chooses  another,  incon- 
sistent with,  and  which  does  not  support  or 
fortify,  the  theory  originally  adopted.  6  Enc. 
PL  &  Prac.  460.  In  Herring  v.  Skaggs,  73 
Ala.  446,  it  was  held  that,  while  it  is  a  gen- 
eral rule  of  pleading  that  a  replication  must 
not  depart  from  the  allegations  of  the  decla- 
ration in  any  substantial  manner,  yet,  when 
the  cause  of  action  is  stated  generally  In  the 
declaration,  the  plaintiff  may,  if  necessary, 
in  a  replication  to  a  special  plea,  restate  it  in 
a  more  minute  and  circumstantial  manner. 
To  the  same  eftect,  see  Bank  v.  Hartfleld,  5 
Ark.  551;  Palmer  v.  Hayes.  112  Ind.  289, 13  N. 
B.882;  Hallettv.  Slldell,  11  Jolins.56;  Troup 
V.  Smith's  Ex'rs,  20  Johns.  33;  Rosby  v.  Rail- 
way Co.,  37  Minn.  171,  33  N.  W.  698;  Hous- 
ton y.  Sledge,  101  N.  C.  640,  8  8.  E.  145,  2 
I/.  R.  A  487.  The  test  of  departure  is  deter- 
mined by  a  negative  answer  to  the  inquiry 
whether  evidence  of  the  facts  alleged  in  the 
reply  is  admissible  under  the  allegations  of 
the  complaint    6  Enc.  PL  &  Prac.  462;  Elsteg 


V.  Famham,  11  Minn.  423  (GIL  31!^.  Apply- 
ing to  the  ease  at  bar  the  standard  thus  sug- 
gested for  ascertaining  a  departure  In  a 
pleading,  the  question  is  presented  whether 
evidence  of  the  plaintiff's  special  property  in 
the  boiler  by  reason  of  his  chattel  mortgage 
thereon  was  admissible  under  the  allegation 
of  his  general  ownership  thereof,  as  stated 
In  the  complaint.  The  statute  confers  upon 
the  mortgagee  of  chattels  the  right  to  their 
immediate  possession  whenever  a  breach  oc- 
curs In  the  condition  of  the  mortgage,  and, 
if  possession  thereof  be  not  delivered  to  him 
upon  demand,  he  may  recover  the  same  in  an 
action  therefor.  Hill's  Ann.  Laws  Or.  Si 
132,  3837.  It  was  formerly  held  in  this  state 
that  a  mortgage  of  chattels  created  only  a 
lien  upon  the  property  affected  thereby 
(Chapman  v.  State,  5  Or.  432;  Knowles  v. 
Herbert  11  Or.  240,  4  Pac.  128);  but  it  was 
subsequently  determined  that  upon  a  breach 
of  the  condition  of  a  chattel  mortgage  the 
mortgagee  thereby  secured  a  qualified  owner- 
ship In  the  property  (Machine  Co.  v.  Camp- 
bell, 14  Or.  460,  13  Paa  324;  Marquam  v. 
Sengfelder,  24  Or.  2,  32  Pac.  676;  Bclnsteln 
y.  Roberts,  34  Or.  87,  55  Pac.  90).  In  Moor- 
house  y.  Donaca,  14  Or.  430,  13  Pac.  112,  the 
plaintiff,  having  commenced  an  action  to  re- 
cover the  possession  of  a  header,  alleged  In 
the  complaint  that  he  was  the  owner  and 
entitled  to  the  iwssession  thereof.  At  the 
trial  testimony  was  introduced  tending  to 
prove  that  plalntifTs  interest  in  the  prop- 
erty resulted  from  a  chattel  mortgage  given 
thereon,  and,  the  court  having  .instructed  the 
Jury  that  if  they  found  that  the  machine  was 
his  property,  either  spedal  or  general,  and 
that  the  defendant  wrongfully  took  the  same 
from  his  possession,  they  should  find  for  the 
plaintiff,  it  was  held  that  no  error  was 
committed  in  this  respect.  In  Crocker  v. 
Bums  (Colo.  App.)  56  Pac.  199,  it  was  held, 
in  an  action  to  recover  the  possession  of  cer- 
tain personal  property,  that  an  allegation  of 
absolute  ownership  thereof  was  supported 
-  by  evidence  showing  a  special  ownership  by 
virtue  of  a  chattel  mortgage  upon  a  breach  of 
its  conditions. 

In  such  action,  which  has  been  substi- 
tuted by  the  legislative  assembly  of  this  state 
for  the  common-law  remedy  of  replevin,  the 
issue  usually  tried  Is  the  right  of  possession; 
the  ownership  of  the  property  alleged  to  have 
been  unlawfully  taken  or  detained  being  Im- 
portant only  so  far  «s  It  tends  to  establish 
the  right  sought  to  be  enforced.  Mr.  Jones, 
in  his  work  on  Chattel  Mortgages  (4th  Ed. 
§  609),  In  speaking  of  the  mortgagee's  inter- 
est in  the  property  and  his  rights  &nd  rem- 
edies after  a  breach  of  the  conditions  of  the 
mortgage,  says:  "In  nearly  half  the  states 
a  mortgage  of  real  property  has  come  to  be 
regarded  as  merely  a  lien,  and  not  a  con- 
veyance of  the  legal  title.  But  a  chattel 
mortgage  is  a  transfer  of  the  title  to  the 
mortgaged  property,  and  not  a  lien  upon  it 
even  In  those  states  in  which  a  mortgage  of 


Digitized  by 


Google 


762 


63  PACIFIC  BEPOBTEB. 


(Or. 


real  property  Is  regarded  as  merely  a  Hen 
upon  It,  and  not  a  title  to  It  In  the  mortgagee. 
Since  the  title  of  a  mortgagee  to  real  estate 
only  becomes  absolute  after  a  strict  fore- 
closure, or  after  a  conveyance  to  him  upon 
a  foreclosure  sale,  while  his  title  to  personal 
property  becomes  absolute  upon  the  mort- 
gagor's default,  a  mortgage  of  personal  prop- 
erty Is  In  this  re8];>ect  a  higher  security  than 
a  mortgage  of  land."  The  doctrine  thus  an- 
nounced has  not  been  carried  to  that  extent 
in  this  state,  for  It  has  been  held  that  & 
mortgagor  may  sell  or  assign  mortgaged  per- 
sonal property,  subject  to  the  Hen  of  the 
mortgage  (Jacobs  v.  McCalley,  8  Or.  121), 
though  the  statute,  amended  after  such  deci- 
sion was  rendered,  makes  the  mortgagor  of 
personal  property  a  bailee,  and,  upon  being 
convicted  of  an  embezzlement  of  such  prop- 
erty, prescribes  a  punishment  therefor. 
Hill's  Ann.  Laws  Or.  1 1771.  In  Machine  Ca 
V.  Campbell,  supra,  decided  subsequent  to 
such  amendment,  Mr.  Justice  Thayer,  in 
speaking  of  the  Interest  transferred  by  a 
chattri  mortgage  and  the  rights  of  the  par- 
ties thereunder,  says:  "The  mortgagee,  then, 
certainly  has  a  right  to  the  thing,  and  may. 
If  a  delivery  of  it  to  him  on  demand  is  re- 
fused, maintain  an  action  In  the  nature  of 
replevin  to  recover  It  Having  a  claim  upon 
the  property,  a  right  to  Its  possession,  cou- 
pled with  the  right  to  have  it  sold  to  satisfy 
bis  claim.  Is,  it  seems  to  me,  more  than  a 
lien;  it  is  a  qualifled  ownership.  Posses- 
sion is  property  when  it  includes  so  impor- 
tant a  right  The  right  of  possession  Is  a 
species  of  title.  It  is  a  dominion  over  the 
thing;  not  for  all  purposes,  perhaps,  but  for 
a  substantial  advantage  to  the  party.  He 
may  obtain  control  over  it  as  a  matter  of 
right  and  hold  it  as  against  every  one  until 
the  mortgagor  performs  the  conditions  of 
the  mortgage.  The  affair  at  least  becomes 
a  pledge  of  the  property,  as  contradistin- 
gnished  from  an  hypothecation.  It  may  be 
well  said,  as  in  the  two  cases  referred  to 
(Chapman  v.  State  and  Knowles  v.  Herbert, 
rapra),  that  a  chattel  mortgage  simply  cre- 
ates, in  the  outset  a  mere  lien  upon  the 
projterty,  and  vests  no  title  in  the  mort- 
gagee; but  that  cannot  bs  said  after  the 
conditions  of  the  mortgage  are  broken.  Then 
a  new  right  arises,  which  Is  a  legal  right 
The  mortgagee  becomes  Invested  with  a  spe- 
cial property  In  the  thing."  It  has  been 
held  that  any  interest  in  the  property 
sought  to  be  recovered,  coupled  with  a  right 
to  the  Immediate  possession  thereof,  con- 
stitutes such  ownership  as  entitles  the  plain- 
tiff, upon  proof  thereof,  to  the  relief  de- 
manded. Kimball  <3o.  v.  Redfleld,  33  Or. 
202,  64  Pac.  2ia  "In  replevin,"  says  Mr. 
Justice  Mitchell  in  Miller  v.  Adamsoa,  45 
Minn.  99,  47  N.  W.  452.  "the  pinlntiff  Is  not 
(equlred  to  plead  speciaily  the  source  of  his 


title,  or  the  particular  facts  which  entitle 
him  to  the  possession  of  the  property.  He 
may  allege  generally  that  he  is  the  owner 
and  entitled  to  the  'immediate  possession, 
and,  under  that  prove  any  right  of  property, 
general  or  special,  that  entitles  him  to  cmch 
IKMisession.  In  replevin  the  term  'owner* 
does  not  necessarily  import  general  or  abso- 
lute ownei-ship.  The  action  being  one  for 
the  possession,  it  is  what  may  be  called  the 
'possessory  title'  that  is  important  Hence, 
under  the  general  allegation  in  plaintHTs 
complaint  that  he  was  the  owner  and  enti- 
tled to  the  possession.  It  was  competent  for 
blm  to  prove  a  chattel  mortgage  on  the  prop- 
erty from  the  owner  to  himself,  and  a  breach 
of  Its  condition  that  by  the  terms  of  the  In- 
strument entitled  him  to  the  possession  of 
the  mortgaged  property.  It  could  make  no 
difference  whether  the  condition  broken  was 
one  for  the  payment  of  the  debt  or  acme 
other."  A  conclusion  contrary  to  that  Jost 
announced  has  been  reached  by  the  courts 
of  last  resort  In  other  states.  In  whidi  It  is 
held  that  evidence  of  a  mortgagee's  Interest 
upon  a  breach  of  the  conditions  of  a  mort- 
gage was  inadmissible  under  an  allegation  of 
general  ownership;  but  most  of  these  de- 
cisions have  been  predicated  upon  statutory 
provisions.  Thus,  In  Kern  v.  Wilson.  73 
Iowa,  490,  35  N.  W.  S94,— a  case  relied  iqmn 
by  the  defendant— the  statute  required  the 
complaint  to  state  "the  facts  constitating 
the  plaintiflTs  right  to  the  present  possession 
thereof,  and  the  extent  of  his  Interest  in  the 
property,  whether  it  be  full  or  qualified  own- 
ership." Code  Iowa  1873.  i  3225,  subd.  3. 
Our  statute  In  respect  to  the  mode  of  stating 
the  facts  In  the  complaint  in  an  action  of 
this  character  does  not  contain  such  a  pro- 
vision, though,  when  a  delivery  of  the  prop- 
erty la  claimed  at  any  time  before  Judgment 
is  rendered,  the  affidavit  therefor  must  show 
that  the  pKaintlff  Is  the  owner  of  the  prop- 
erty, or  Is  lawfully  entitled  to  the  possesBlon 
thereof  by  virtue  of  a  special  property  there- 
in, the  facts  In  respect  to  which  shall  be  set 
forth.  Hill's  Ann.  Laws  Or.  (  133,  subd.  1. 
Construing  In  pari  materia  the  several  sec- 
tions of  the  statute  adverted  to,  and  inter- 
preting them  in  the  light  of  the  recent  de- 
cisions of  this  court  upon  the  subject  of  chat- 
tel mortgages  and  claim  and  delivery  of 
personal  property,  we  conclude  that  evidence 
of  plalntifTs  special  property  In  the  boiler 
by  reason  of  the  chattel  mortgage  and  the 
breach  of  Its  conditions  was  admissible  un- 
der the  allegation  of  general  ownership,  and 
tliat  the  averments  of  the  reply  did  not  con- 
stitute a  departure,  but  amplified  the  general 
allegations  of  the  original  pleading,  and 
hence  the  court  erred  in  striking  out  the 
new  matter  In  the  reply.  It  follows  from 
these  considerations  that  the  Judgment  ia  cw- 
versed,  and  a  new  trial  ordered. 
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(Zi  Or.  343) 

CEDERSON  V.  OREGON  R.  &  NAV.  CO. 

(Supreme  Court  of  Oregon.     Feb.  4,  lOOi.) 

RAILROADS— I.VJURY  TO  PERSON   ON   TRACK- 
PLEADING— EVIDBNCB—BSTOPPBli 
—INSTRUCTIONS. 

1.  Where  the  complaint  in  an  action  for  the 
negligent  killing  of  a  person  near  the  defend- 
ant railroad  company's  tracks  stated  that  the 
ownership  of  the  locus  in  quo  was  in  decedent's 
employers,  as  a  reason  for  bis  right  to  be  there, 
and  the  defendant  answered  that  this  locus  in 
quo  -was  in  its  right  of  way,  a  reply  that  the 
decedenf'B  employers  and  their  servants  had 
been  licensed  and  invited  by  the  defendant  to 
pass  over  the  place  where  the  accident  occurred 
tras  not  objectionable,  as  a  departure  in  the 
pleadings,  since  it  merely  restated  with  greater 
particularity  matters,  going  to  make  np  the 
plaintifiTs  cause  of  action. 

2.  In  an  action  against  a  railroad  company 
for  the  negligent  killing  of  a  person  near  Its 
tracks,  evidence  tending  to  show  special  own- 
ership of  the  locus  in  quo  in  decedent's  em- 
ployers was  admissible  under  an  allegation  of 
general  ownership. 

3.  In  an  action  against  a  railroad  company 
for  the  negligent  killing  of  a  person  near  its 
tracks,  conveyances  tending  to  show  the  own- 
ership of  the  locus  in  quo  in  decedent's  em- 
ployers were  proper  to  go  to  the  jury  as  color 
of  title  on  an  issue  of  adverse  possession,  if 
for  no  other  reason. 

4.  In  an  action  against  a  railroad  company 
for  the  negligent  killing  of  a  person  near  its 
tracks,  a  deed  from  the  decedent's  employers 
admitting  the  company's  right  of  way,  not 
pleaded  as  an  estoppel,  could  not  be  treated  as 
such  on  the  issue  of  the  ownership  of  the  locus 
in  qno. 

5.  A  requested  instruction,  in  an  action 
against  a  railroad  company  for  the  negligent 
killing  of  a  person  near  its  tracks,  stating  that 
"the  plaintiff  charges  that  the  place  of  the  ac- 
cident was  on  the  lauds  of  decedent's  employ- 
era,  but  the  court  charges  you  that  it  was  on 
the  defendant  railway  company's  right  of 
way,"  was  properly  refused,  as  misleading, 
since  the  company's  ownership  of  a  right  of 
way  was  not  inconsistent  with  the  general  own- 
ership of  the  other  party. 

•i  Where  there  was  competent  evidence  in  an 
action  against  a  railroad  company  for  the  neg- 
ligent killing  of  a  person  near  its  tracks  that 
defendant  was  operating  a  train  of  cars  on  its 
track  near  the  locus  m  quo,  the  trucks  of 
which  were  too  wide  for  tne  track,  in  conse- 
quence whereof  the  cars  were  derailed*  which 
caused  decedent's  death,  a  requested  instruc- 
tion that  there  was  no  evidence  to  sustain  the 
allegation  was  properly  refused. 

On  rehearing.    Petition  overruled. 
For  former  opinion,  see  62  Pac.  637. 

WOLVERTON,  J.  Cotmsel  for  appellant 
have  presented  a  very  able  and  exhaustive 
petition  for  a  rehearing  of  this  cause,  but  de- 
voted largely  to  a  reargument  of  matters 
heretofore  fully  considered.  Their  chief  re- 
liance, however,  is  based  upon  questions 
which  tliey  insist  the  court  overlooked  in 
disposing  of  the  case. 

Referring  to  the  question  of  departure  in 
the  pleadings,  it  is  asserted  with  emphasis 
that  the  complaint  was  intended  to,  and  does, 
state  the  ownership  of  the  locus  in  quo  to  be 
in  Seufert  Bros.  Company.  But,  let  it  be  ad- 
mitted that  it  does;  it  is  difficult  to  see  how 
4hl8  could  help  the  defendant,  because,  at 
most,  the  reply  contains  nothing  more  than  a 


new  assignment,— simply  a  restatement  of 
matters  going  to  make  up  plaintiff's  cause  of 
action,  describing  more  particularly  what  had 
been  before  described  too  generally,— and  a 
departure  cauuot  be  predicated  thereon.  PhiL 
Code  PI.  I  273;  Bank  v.  Richards,  6  Mo.  App. 
454,  affirmed  in  74  Mo.  77.  The  testimony 
touching  the  ownership  of  the  locus  in  quo 
would' be  equally  admissible  under  this  view 
as  under  the  one  adopted  in  the  opinion. 
The  conveyances,  the  admission  of  which  is 
complained  of,  if  they  serve  no  other  piu:pose, 
operate  as  color  of  title,  and  were  therefore 
proper  to  go  to  the  Jury.  And  It  cannot  be 
doubted  that  tbere  is  ample  evidence  in  the 
record  upon  which  to  put  the  case  to  the 
Jury  upon  the  question  of  adverse  possession. 

The  defendant  tried  the  cause  in  the  court 
below  upon  the  theory  that  the  decedent  was 
a  trespasser,  or  at  most  was  upon  the  defend- 
ant's right  of  '(^ay  with  its  mere  tacit  assent, 
and  hence  that  defendant  owed  him  no  duty 
of  active  vigilance  to  avoid  hurting  him,  or, 
to  state  it  in  another  form,  that  it  owed  him 
no  duty  except  that  it  should  not  wantonly 
and  willfully  injure  him.  On  the  o):ber  hand, 
the  plaintiff  urged  the  theory  that  the  dece- 
dent,was  something  more  than  a  trespasser 
or  mere  licensee;  that  he  was  at  the  place 
where  he  was  killed  by  the  encouragement 
and  invitation  of  the  defendant's  officers  and 
employes.  At  the  trial  here  great  emphasis 
was  laid  upon  this  especial  issue,  which  re- 
ceived the  greater  attention  because  it  pre- 
sented the  most  Important  as  well  as  the 
most  vital  question  in  the  case.  The  Instruc- 
tions fairly  presented  the  issue  to  the  Jury, 
and,  while  they  may  not  be  entirely  unex- 
ceptionable, they  are  intelligible,  and  were 
im'doubtedly  understood  by  that  body.  The 
only  doubt  we  entertained  touching  them  was 
whether  the  court.  In  view  of  the  attending 
circumstances  and  conditions,  had  sufficiently 
described  or  defined  what  would  be  reason- 
able care  on  the  part  of  tbe  defendant  In  the 
management  and  operation  of  Its  trains,  hav- 
ing In  mind  the  different  phases  of  the  propo- 
sition respecting  the  decedent's  right  to  be  at 
the  place  where  he  lost  his  life.  But  no  In- 
structions were  suggested  that  were  more  ex- 
plicit npon  the  subject  The  Jury  could  not 
have  mistaken  the  real  Issue,  so  we  concluded 
there  was  no  error,  and  are  of  the  same  opin- 
ion now.  It  would  have  been  a  work  of  su- 
pererogation to  have  taken  up  the  Instruc- 
tions one  by  one,  and  discussed  them  sep- 
arately, the  general  rule  being  that  they 
should  be  construed  as  a  whole;  hence  the 
remark  at  the  close  of  the  opinion  that  what 
we  had  said  would  Indicate  our  views  as  to 
those  instructions  not  specially  mentioned. 

After  plaintiff  had  rested,  the  defendant  In- 
troduced in  evidence  a  deed,  dated  January  7, 
1806,  from  Seufert  Bros.  Company  to  B.  Mc- 
Neill, receiver  of  the  defendant  company, 
which  recites,  among  other  things,  that 
"whereas,  the  Oregon  Railway  and  Naviga- 
tion Company  is  the  owner  of  a  right  of  way 
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200  feet  In  width  across  the  premises  above 
described,  upon  which  right  of  way  the  rail- 
way of  the  said  Oregon  Railway  and  Naviga- 
tion Company  is  at  present  constructed." 
Having  in  mind  this  deed,  the  court  gave  the 
following  instruction:  "The  fact  that  Seu- 
fert  Bros.  Company  had  executed  a  deed  to 
the  railroad  company  in  which  they  hau  ad- 
mitted that  the  defendant  had  a  right  of  way 
across  the  premises  would  not  be  conclusive 
against  their  right  to  the  wagon  road  in  this 
case;  and  the  question  of  whether  or  not  they 
did  have  a  right  to  the  wagon  road,  as  well  as 
the  question  as  to  whether  or  not  they  were 
licensees,  and  there  by  the  invitation  of  de- 
fendant are  questions  purely  of  fact  for  you 
to  consider  under  the  instructions  which  I 
have  heretofore  given  you."  To  this  the  de- 
fendant took  an  exception,  and  requested  an- 
other instruction,  namely:  "The  plaintiff 
charges  that  the  place  at  which  the  accident 
complained  of  occurred  was  upon  the  lands 
of  Scufert  Bros.  Company,  and  that  his  dece- 
dent was  at  the  time  employed  by  the  Seufert 
Bros.  Company,  and  was  rightfully  upon  the 
premises  when  he  sustained  the  Injury.  But 
on  this  question  I  charge  you  that  the  imcon- 
tradicted  evidence  is  that  the  place  of  the  ac- 
cident was  upon  the  right  of  way  of  the  de- 
fendant, and  that  defendant  was  engaged  in 
the  pursuit  of  a  lawful  business  thereon."  The 
request  being  refused,  another  exception  was 
taken.  Now  it  is  strongly  Insisted  that  the  court 
was  In  error  in  Its  treatment  of  the  deed.  In 
that  it  did  not  give  it  the  effect  of  estopping 
the  plaintiff  from  claiming  that  Seufert  Bros. 
Company  had  any  right  Inconsistent  with  thj 
defendant's  right  of  way.  Primarily  It  may 
be  observed  that  the  deed  Is  not  pleaded  as 
an  estoppel,  and  cannot  be  considered  in  that 
aspect  Again,  the  instruction  -asked  and  re- 
fused contains  a  vicious  non  sequitur.  It  Is 
the  same  as  saying  to  the  jury  that  because 
the  locus  In  quo  was  upon  the  right  of  way, 
therefore  it  could  not  be  upon  the  premises 
of  Seufert  Bros.  Company,  and  Is  misleading, 
because  we  have  seen  that  the  ownership  of 
a  right  of  way  by  the  defendant  is  not  incon- 
sistent with  the  general  ownership  of  the 
premises  by  Seufert  Bros.  Company.  Nor  is 
the  fact  that  defendant  possessed  a  right  of 
way  •inconsistent  with  the  idea  that  Seufert 
Bros.  Company  had  acquired  rights  with  ref- 
erence to  it  as  licensees.  The  instruction 
given  proceeds  upon  this  theory,  and  is  there- 
fore not  erroneous. 

It  Is  further  Insisted  that  there  was  error 
In  not  giving  the  following  instruction,  viz.: 
"The  plaintiff  charges  that  the  defendant  was 
operating  a  train  of  cars  over  the  premises 
and  upon  its  tracks,  the  trucks  of  which  were 
too  wide  for  the  tracks;  but  I  charge  you 
that  there  is  no  evidence  to  sustain  this  al- 
legation and  that  you  cannot  consider  the 
same."  The  vice  of  this  instruction  consists 
in  the  fact  that  It  invades  the  province  of 
the  Jury,  because  there  was  some  evidence 
competent  to  go  to  the  Jury  upon  the  subject. 


It  was  sought  by  motions  addressed  to  the 
court  to  have  the  evidence  taken  from  the 
Jury;  but  it  declined  to  grant  them,  upon  the 
ground  that  the  evidence  had  some  tendency 
to  prove  the  charge  alluded  to  in  the  instruc- 
tion. The  tendency  may  have  been  slight, 
but  there  is  no  mistaking  the  fact  that  It  has 
some  bearing  upon  the  question,  and  was 
proper  to  be  submitted  to  the  Jury. 

Having  carefully  reconsidered  the  views 
expressed  in  the  opinion  handed  dovm,  we 
find  no  reason  to  doubt  their  soundness.  The 
petition  must  therefore  be  overruled. 


(m  Cal.  406) 

DOON  et  al.  v.  TE9H  et  aL    (Sac.  853.) 

(Supreme  Court  of  Oalifornia.    Jan.  22,  1901.) 

PUBLIC    LANDS— MINBRAI<S— ADVERSE   CtiAIHS 

— APPSALr- DIUOENCE-^UDOMISNTS 

—ESTOPPEL. 

Rev.  St.  U.  S.  i  2326,  declares  that  where 
an  adverse  claim  is  filed  during  the  period  of 
publication  of  a  claim  to  mineral  lands  within 
the  public  domain,  all  proceedings  shall  be 
stayed  until  the  'controversy  shall  have  been 
settled  by  some  court  of  competent  jurisdiction, 
and  that  the  adverse  claimant  shall  within  a 
specified  time  commence  proceedings  in  a  court 
of  competent  Jurisdiction  to  determine  the  right 
to  possession.  Held,  that  where  plaintiffs  in 
an  action  under  the  statute  served  a  statement 
on  motion  for  a  new  trial  August  13,  1887,  and 
then  took  no  further  steps,  and  on  April  13, 
1S!)8,  a  motion  by  defendants  to  dismiss  the 
proceedings  for  want  of  prosecution  was  de- 
nied, and  thereafter,  on  April  20,  ISWO,  a  simi- 
lar motion  was  made,  on  appeal  from  the  denial 
of  sncb  motion  the  judgment  of  the  trial  court 
would  not  be  sustained  on  the  ground  that  the 
denial  of  defendiints'  first  motion  was  condn- 
sive  of  their  right  to  a-  dismissal;  it  not  ap- 
pearing on  what  evidence  the  first  motion  to 
dismiss  was  denied,  and  it  being  probable  that 
defendants  could  not  obtain  a  patent  until  the 
motion  for  a  new  trial  had  been  disposed  of. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court  Siskiyou  coun- 
ty; J.  S.  Beard,  Judge. 

Action  by  Lee  Doon  and  others  against 
Daniel  Tesh  and  others.  From  an  order  de- 
nying defendants'  motion  to  dismiss  for  neg- 
ligence to  prosecute  with  diligence,  they  ap- 
peal.   Reversed. 

R.  S.  Taylor,  for  appellants.  H.  B.  GUUs. 
for  respondents. 

CHIPMAN,  C.  Motion  by  defendants  to 
dismiss  for  neglect  to  prosecute  with  dili- 
gence. In  18S2  plaintiffs  brought  the  action 
to  determine  their  right  to  the  possession 
of  certain  mining  ground,  as  against  defend- 
ants' right  to  possession.  The  action  was 
brought  under  section  2326,  Rev.  St  U.  S. 
Defendants  had  Judgment  on  demurrer  In 
January,  1.SS2.  An  appeal  was  taken  to  this 
court,  and  tlie  Judgment  was  reversed  as  to 
one  of  the  phtintiffs,  with  Instructions  to 
overrule  the  demurrer  to  his  complaint  with 
leave  to  defendants  to  answer  thereto,  and 
as  to  the  other  plaintiffs  the  Judgment  on  the 
demurrer  was  affirmed.  Subsequently,  in 
188C,  the  cause  was  tried  by  the  court  wlth- 
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out  a  Jury,  findings  made  In  favor  of  defend- 
ants, and  it  was  adjudged  that  the  plalntift, 
as  to  whom  the  action  remained,  tal^e  noth- 
ing, and  judgment  was  entered  tor  defend- 
ants November  29,  1886.  Plaintiffs  served  a 
statement  on  motion  for  a  new  trial  August 
13, 1887,  proposed  amendments  to  which  were 
served  by  defendants  September  2, 1887.  No 
further  steps  were  tal^en  on  the  motion  for 
new  trial.  The  judge  who  rendered  judg- 
ment and  made  the  findings  went  out  of 
office,  and  on  July  3,  1807,  a  motion  was 
made  before  his  successor  by  defendants' 
counsel  "to  dismiss  proceedings  now  pend- 
ing In  said  action."  The  notice  of  the  mo- 
tion stated  that  "said  motion  will  be  made 
upon  the  records,  files,  and  papers  in  said 
cause,  and  upon  the  ground  of  plaintiffs'  neg- 
lect to  prosecute  said  action  with  diligence." 
The  motion  was  to  dismiss  ail  proceedings 
now  pending  In  the  action,  and  the  court  de- 
nied the  motion  April  18,  1898^  and  no  ap- 
peal was  taken  from  the  order.  Defendants 
on  April  20,  1900,  gave  notice  of  a  motion 
"to  dismiss  said  cause  aud  all  proceedings 
now  pending  therein,"  stating  that  "said  mo- 
tion will  be  made  upon  the  records,  files,  and 
papers  in  said  cause,  and  upon  the  ground 
that  plalntlfCs  have  neglected  and  refused  to 
prosecute  said  action  in  refusing  and  neg- 
lecting to  settle  the  statement  on  motion 
for  a  new  trial,  or  to  talce  any  step  for  its 
settlement  for  the  period  of  ten  years."  A 
motion  was  made  In  accordance  with  the  no- 
tice, and  on  May  8,  1900,  was  denied,  and  the 
appeal  is  from  this  order. 

Respondents  make  no  objection  to  the 
form  of  the  record,  and  treat  all  the  matters 
set  out  in  the  transcript  as  properly  here, 
and  we  shall  also  do  so. 

Respondents  concede  that  the  order  now 
here  was  appealable.  McDonald  v.  McCon- 
key,  57  Cal.  325.  But  they  contend  that,  de- 
fendants having  failed  to  appeal  from  the 
order  denying  the  first  motion  to  dismiss, 
made  April  13,  1898,  that  order  became  res 
judicata,  and  tenqinated  defendants'  right 
to  move  for  a  dismissal.  We  do  not  think 
defendants  were  precluded  from  again  mak- 
ing a  '  motion  to  dismiss,  under  the  facts 
shown  in  this  case.  Here  plaintiffs  gave  no- 
tice of  Intention  to  move  for  a  new  trial, 
and  served  a  proposed  statement,  and  de- 
fendants served  their  proposed  amendments, 
and  there  the  plaintitrs  baited.  Defendants 
bad  applied  at  the  United  States  land  office 
for  a  patent,  and  plaintiffs  interposed  ad- 
verse claims  and  filed  a  protest  in  thf  land 
office,  claiming  a  portion  of  the  land  claimed 
by  defendants.  Under  section  2326,  Rev. 
St.  U.  S.,  this  protest  stayed  proceedings 
"until  the  controversy  shall  have  been  set- 
tled or  decfded  by  a  court  of  competent  Ju- 
risdiction, or  the  adverse  claim  waived." 
The  statute  makes  it  the  duty  of  the  ad- 
verse claimant  "within  thirty  days  after 
filing  his  claim  to  commence  proceedings  in 
a  court  of  competent  jurisdiction,  to  deter- 


mine the  right  of  possession,  and  prosecute 
the  same  with  reasonable  diiigenee  to  final 
judgment;  and  a  failure  so  to  do  shall  be 
a  waiver  of  his  adverse  claim."  The  stat- 
ute also  provides  that  after  final  judgment 
the  party  entitled  to  possession  of  the  claim 
may  file  a  certified  copy  of  the  judgment  roll 
with  the  register  of  the  land  office,  and,  upon 
complying  with  certain  other  provisions,  pat- 
ent may  then  issue.  It  is  probably  true  that 
the  filing  of  the  judgment  roll  would  not  en* 
title  the  claimant  to  a  patent  under  the  Unit- 
ed States  statute,  in  the  face  of  evidence 
that  an  appeal  had  been  taken  or  was  being 
taken,  or  that  proceedings  for  a  new  trial 
were  pending;  and  hence  defendants  could 
not  avail  themselves  of  their  judgment  un- 
til the  motion  to  dismiss  was  disposed  of. 
Where  a  motion  for  new  trial  is  to  be  made 
on  a  statement  of  the  case,  the  moving  party ' 
must  serve  the  proposed  statement  on  the 
adverse  party  within  a  certain  time,  and. 
If  the  statement  Is  not  agreed  to  by  the  ad- 
verse party,  the  latter  must  within  a  certain 
time  serve  his  proposed  amendments.  If  the 
amendments  are  adopted,  the  statement  shall 
be  amended  accordingly,  and  then  presented 
to  the  judge  for  settlement.  If  not  adopted, 
the  moving  party  must  present  the  proposed 
statement  and  amendments  to  the  judge 
(Code  Civ.  Froc.  i  659,  subd.  3);  and  there- 
upon such  proceedings  for  the  settlement  of 
the  statement  shall  be  taken  by  the  parties 
as  are  required  for  the  settlement  of  bills  of 
exception  by  section  650.  This  latter  section 
requires  the  moving  party  to  present  the  pro- 
posed bill  and  the  amendments  to  the  judge 
who  heard  the  case,  and  it  becomes  the  duty 
of  the  judge  to  fix  the  time  to  settle  the  bill 
and  notify  the  parties,  and  he  must  then  set- 
tle the  bill.  If  he  should  neglect  or  refuse 
to  do  so,  the  party  desiring  the  bill  settled 
may  then  come  to  this  court  and  have  the 
bill  settled.  Code  Civ.  Proc.  §  652.  Section 
660  requires  an  application  for  a  new  trial 
to  be  heard,  after  the  statement  is  filed,  "at 
the  earliest  practicable  period  after  notice  of 
the  motion;  •  »  «  and  may  be  brought 
to  a  hearing  upon  motion  of  either  party" 
after  the  statement  is  filed.  In  the  present 
case  the  proposed  statement  was  served,  and 
so,  also,  were  proposed  amendments,  but 
there  the  proceedings  ended.  Whether  the 
proposed  amendments  were  adopted  or  not, 
it  was  the  duty  of  the  moving  party  to  pre- 
sent the  statement  and  amendments  to  the 
Judge.  Defendants  did  ail  they  were  re- 
quired to  do  when  they  presented  their  pvo- 
posed  amendments.  They  had  no  opportu- 
nity to  call  up  the  motion  for  a  hearing,  as 
the  statement  was  not  filed  with  the  judge. 
When  the  first  motion  to  dismiss  the  pro- 
ceedings was  heard  and  denied  it  was  upon 
evidence  of  which  we  are  not  advised,  and 
it  must  be  presumed  it  was  sufficient.  Plain- 
tiffs may  have  made  a  counter  showing  sat- 
isfactorily explaining  the  long  delay  in  the 
matter  of  the  motion  for  a  new  trial.    At  the 
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hearing  of  the  last  motion  to  dismiss,  two 
years  of  «till  furtlier  delay  appeared,  and 
nothing  was  shown  to  have  been  done  by 
plaintiffs  in  the  meantime  or  at  any  time  to 
bring  forward  their  motion  for  a  new  trial. 
There  was  uo  counter  showing  by  plaintiffs 
in  any  way  explaining  or  excusing  their  neg- 
lect for  10  or  12  years  to  proceed  with  their 
motion  for  a  new  trial.  Their  reliance  seems 
to  have  been  wholly  upon  the  order  deny- 
ing the  first  motion  to  dismiss  as  a  bar  to 
the  second  motion.  We  think  the  evidence 
adduced  by  defendants  in  support  of  their 
motion  showed  gross  and  inexcusable  neg- 
lect on  the  part  of  plaintiffs,  and,  unless  sat- 
isfactorily explained,  was  such  as  consti- 
tuted a  denial  of  defendants'  motion  an  abuse 
of  discretion,  unless  the  first  order  barred 
the  relief.  Before  we  could  say  that  the  last 
order  was  barred  by  the  first  order  on  the 
doctrine  of  res  Judicata,  It  would  have  to 
appear  that  the  last  order  waa  made  upon 
the  same  facts  which  existed  when  the  first 
motion  was  made,  and  the  burden  was  on 
plaintiffs  to  make  this  showing.  The  power 
of  the  court  to  dismiss  the  proceedings  look- 
ing to  a  new  trial  seems  to  be  conceded,  and 
we  do  i)ot,  therefore,  pass  upon  that  ques- 
tion. The  court  clearly  could  not  dismiss  the 
action  on  this  motion,  as  it  had  gone  to  final 
Judgment.  We  think,  however,  that  the  court 
should  have  granted  the  motion  to  dismiss 
the  proceedings  taken  under  thd  motion  for 
a  new  trial.  It  is  advised  that  the  order  be 
reversed,  with  directions  to  dismiss  the  pro- 
ceedings relating  to  the  new  trial. 

We  concur:    GRAY,  C;   HAYNES,  C 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  is  reversed, 
with  directions  to  dismiss  the  proceedings  re- 
lating to  the  new  triaL 


(131  Cal.  461) 

LOS  ANGELES  COUNTY  v.  EIKENBERRY. 

(U  A.  9C0.) 
(Supreme  Court  of  California.    Jan.  30,- 1901.) 

COUNTY  BOARD— POWERS— STATUTORY  PROVI- 
SION—INTOXICATING LIQUORS— UCBNSB 
TAX— ORDINANCE— VALIDITY. 

1.  County  Government  Act  18^3,  $  25,  snbd. 
27,  authorizing  boards  of  supervisors  to  license, 
for  the  purpose  of  regulation  and  revenue,  all 
kinds  of  business  transacted  in  the  county,  is 
not  unconKtitutional,  in  that  it  authorizes  su- 
pervisors to  license  all  kinds  of  business  for 
purposes  of  regulation  and  revenue  in  cities 
where  like  power  is  vested  in  corporate  au- 
thorities. 

2.  The  payment  of  a  license  tax  impoRed  by  a 
city  ordinance  for  carrying  on  the  business  of 
retail  liquor  dealer  does  not  exempt  the  licensee 
from  paying  a  tax  imposed  by  a  county  ordi- 
nance for  carrying  on  the  same  business. 

3.  An  ordinance  requiring  payment  of  a  li- 
cense tax  for  engaging  in  the  occupation  of  re- 
tail liquor  dealer  is  not  void,  as  imposing  a  tax 
on  sales,  and  not  on  the  business. 

4.  An  ordinance  is  not  void  because  its  sulj- 
divislons  are  not  all  numbered  in  consecutive 
order. 


5.  An  ordinance  requiring  payment  of  a  li- 
cense tax  of  $13  per  month  for  carrying  on  the 
business  of  a  retail  liquor  dealer  is  not  nnrta- 
sonable. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  l^s  Angeles 
county;  Luclen  Shaw,  Judge. 

Action  by  the  county  of  Los  Angeles,  by 
John  A.  Gish,  tax  collector,  against  S.  O.  Eik- 
enberry.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Moye  G.  Norton,  for  appellant  Tlrey  L. 
Ford,  Atty.  Gen.,  for  respondent. 

COOPER,  C.  Thl8  action  was  brought  in 
a  Justice  court  to  recover  the  sum  of  $2S 
license  tax  for  carrying  on  the  retail  liquor 
business  in  the  city  of  Los  Angeles  during  the 
months  of  June  and  July,  1899.  Defendant  in 
his  answer  raised  the  questicHi  of  the  legality 
of,  the  ordinance  under  which  it  waa  sought 
to  collect  the  license,  and  the  case  was  trans- 
ferred by  the  Justice  to  the  superior  court  for 
trial  Findings  were  filed  and  Judgment  en- 
tered for  plaintiff.  Defendant  has  appealed 
from  the  Judgment  on  the  Judgment  roll. 
Many  minor  questions  are  raised  and  discuss 
ed  by  appellant's  counsel,  all  of  which  we 
have  examined,  but  we  will  discuss  cmly  those 
deemed  material  to  the  case  as  appears  from 
the  record  here.  On  the  11th  day  of  August. 
1897,  the  board  of  supervisors  of  Los  Angeles 
county  duly  passed  an  ordinance  entitled.  '*An 
ordinance  imposing  licenses,  and  fixing  the 
rates  thereof  in  the  county  of  Los  Angeles, 
state  of  California."  The  portions  of  said  or- 
dinance BO  far  as  material  here  are  as  fol- 
lows: 

"Section  1.  It  shall  he  nnlawful  for  any 
person  or  persons,  whether  as  principal,  clerlx. 
servant,  agent  or  employe,  to  engage  in,  con- 
duct or  cari'y  on  any  business,  exhibition,  or 
occupation  in  this  ordinance  specified,  without 
first  having  procured  a  license  so  to  do,  as  in 
this  ordinance  provided;  and  every  person 
who  shall  violate  any  of  the  provisions  of 
this  ordinance  shall  be  deemed  guilty  of  a 
misdemeanor." 

"Sec.  8.  A  license  must  be  procured  imme- 
diately before  the  continuance  hereunder  or 
the  commencement  of  any  business  or  occupa- 
tion liable  to  license  tax,  as  herein  provided. 
•  •  *  No  license  issued  under  this  ordi- 
nance shall  authorize  any  person  to  carry  on 
any  business'  within  the  limits  of  any  incor- 
porated city  or  town  having  power  to  Impose 
or  levy  any  city  or  town  license  tax,  imless  in 
addition  thereto  the  license  required  by  snob 
city  or  town  be  also  first  procured." 

"Sec.  13.  It  shall  be  the  duty  of  the  tax 
collector,  in  the  name  of  Los  Angeles  county 
as  plaintiff,  to  bring  suit  for  the  recovery  of 
any  license  tax  herein  imposed,  against  any 
person  required  by  this  ordinance  to  first  pro- 
cure a  license  before  engaging  in  any  basd- 
ncss,  as  herein  defined,  who  carries  on  or  at- 
tempts to  carry  on  such  business  without  such 
license." 
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"Sec.  15.  For  the  purposes  of  this  ordinance 
a  retail  liquor  establishment  is  defined  to  be: 
(a)  Any  place  where  t>plrituou8,  vinous,  malt 
or  mixed  liquors  arc  sold,  served,  or  given 
away  by  the  drink  or  glass,  (b)  Any  place 
■where  spirituous,  vinous,  malt  or  mixed  liq- 
uors are  sold,  served  or  given  away  In  any 
quantity  to  be  drunk  uiwn  the  premises. 
•  •  ♦  Any  person  ivho,  either  as  owner, 
agent  or  otherwise,  conducts  or  carries  on,  or 
assists  in  conducting  or  carrying  on,  a  retail 
liquor  establishment,  as  such  establishment 
is  herein  defined,  Is  for  the  purposes  of  this 
ordinance  declared  to  be  carrying  on  the  occu- 
pation of  a  retail  liquor  dealer." 

"Sec.  26.  The  rate  of  license  for  engaging 
in  the  occupation  of  a  retail  liquor  dealer,  as 
defined  by  section  15  of  this  ordinance,  Is 
hereby  fixed  at  thirteen  dollars  per  month, 
and  such  license  may  be  transferred  upon  the 
consent  of  the  board  of  supervisors  to  said 
transfer  first  being  obtained." 

It  appears  from  the  findings  that  at  the 
time  the  above  ordinance  was  passed,  and 
while  defendant  was  carrying  on  the  business 
for  which  the  license  tax  is  sought  to  be  col- 
lected, there  was  in  force  in  the  city  of  Los 
Angeles  (being  the  place  where  defendant 
was  carrying  on  business)  a  valid  ordinance 
of  the  city,  passed  by  the  city  authorities, 
whereby  a  license  tax  of  ?50  per  month  was 
Imposed  tipon  defendant,  and  that  such  li- 
cense tax  under  said  city  ordinance  was  paid 
by  defendant  for  the  identical  months  for 
which  it  is  sought  to  charge  him  in  this  ac- 
tion. The  main  contention  of  defendant,  is 
that  subdivision  27  of  section  25  of  the  coun- 
ty government  act  of  18G3  is  nnconstitutional, 
because  it  authorizes  boards  of  supervisors  to 
license  all  kinds  of  business  for  the  purpose 
of  regulation  and  revenue  in  incorporated  cit- 
ies, where  like  power  is  vested  in  the  corpo- 
rate authorities  of  the  city.  The  portion  of 
the  section  claimed  to  be  imconstitutlonal 
reads:  "To  license  for  purposes  of  regulation 
and  revenue  all  and  every  kind  of  business 
not  prohibited  by  law  and  transacted  and  car- 
ried on  in  such  county;  *  ♦  *  to  fix  the 
rates  of  license  tax  upon  the  same  and  to  pro- 
vide for  the  collection  of  the  same  by  suit  or 
otherwise."  St.  1893,  p.  358.  We  do  not 
think  the  above  provision  is  in  conflict  with 
the  constitution.  It  has  been  held  that  the 
payment  of  a  license  tax  under  k  valid  ordi- 
nance of  a  city  does  not  exempt  the  party  so 
paying  from  paying  a  license  tax  to  the  county 
under  an  ordinance  of  the  board  of  super- 
visors. In  re  Lawrence,  69  Cal.  610,  11  Pac. 
217;  Ex  parte  Mansfield,  IOC  Cal.  400,  39  Pac. 
775.  If  there  be  a  conflict  between  the  ordi- 
nance of  the  city  of  Los  Angeles  and  the 
county  of  Los  Angeles  In  the  regulations  pre- 
scribed for  carrying  on  of  the  business  In  the 
exercise  of  a  police  power,  the  ordinance  of 
the  city  has  superior  force  within  the  corpo- 
rate limits  of  the  city.  Ex  parte  Roach,  104 
Cal.  272,  37  Pac.  1044;  Ex  parte  Mansfield, 
IOC  Cal.  403,  39  Pac.  775.    In  Ex  parte  Roach, 


supra,  this  court  said:  "The  constitution  rec- 
ognizes the  division  of  the  state  Into  counties, 
and  has  authorized  the  legislature  to  establish 
for  them  a  uniform  system  of  government; 
but  It  has  also  authorized  the  creation  of  oth- 
er municipalities  within  the  boundaries  of  the 
several  counties,  and  has  given  to  such  muni- 
cipalities the  same  power  of  legislation  upon 
these  enumerated  subjects  as  is  conferred  up- 
on the  counties  themselves;  and  the  power 
thus  conferred  by  the  constitution  Is  to  be  con- 
strued, if  possible,  in  such  a  way  as  to  give 
full  effect  to  Its  exercise  by  each  of  the  desig- 
nated bodies.  It  is  no  more  necessary  that 
there  be  a  conflict  between  the  power  thus  to 
be  exercised  by  the  county  and  the  city  than 
if  the  authority  of  each  had  been  derived 
through  an  act  of  the  legislature."  In  the 
case  from  which  we  have  just  quoted,  the 
defendant  was  arrested  for  a  crime,  in  vio- 
lating the  county  ordinance  of  Kings  county 
prohibiting  the  sale  of  intoxicating  liquors  be- 
tween the  hours  of  10  o'clock  p.  m.  and  5 
o'clock  a.  m.  The  defendant  had  paid  a  city 
license  In  the  city  of  Hanford,  which  contain- 
ed no  such  restriction  as  to  time.  It  was  held 
that  there  was  a  conflict  between  the  two  or- 
dinances as  to  the  police  regulation,  and  that 
the  county  ordinance  must  give  way  to  the 
ordinance  of  the  city.  In  the  case  at  bar  the 
attempt  is  to  collect  revenue  by  a  civil  ac- 
tion, and  there  is  no  conflict  as  to  revenue. 
Defendant  Is,  tmder  the  authorities  cited,  lia- 
ble both  to  the  city  and  to  the  county  for  the 
revenue  imposed  upon  him  by  th^  respective 
authorities  of  such  city  and  county.  It  is 
said  by  defendant's  counsel  that  the  power  la 
gfiven  to  license  "for  regulation  and  revenue," 
and  not  for  one  alone.  Conceding  this  to  be 
true,  the  power  may  be  exercised,  but  the 
regulation  or  police  power  must  not  conflict 
with  a  similar  regulation  of  an  Incorporated 
town  or  city.  But,  aside  from  the  coimty 
government  act,  ample  and  full  power  is  giv- 
en to  the  board  of  supervisors  by  section  11, 
art.  11,  of  the  constitution:  "Any  county,  city 
or  town,  may  make  and  enforce  within  its  lim- 
its all  such  local,  police,  sanitary  and  other 
regulations  as  are  not  In  conflict  with  general 
laws."  It  will  be  observed  that  the  only  limi- 
tation upon  the  exercise  of  the  powers  so 
given  is  that  the  regulations  to  be  made  shall 
not  be  in  conflict  with  the  general  laws. 
The  ordinance  In  question  is  not  in  conflict 
with  any  general  law.  The  ordinance  pass- 
ed by  the  city  of  Los  Angeles  Is  not  a 
general  law,  within  the  meaning  of  this  sec- 
tion of  the  constitution.  Ex  parte  Campbell, 
74  Cal.  K,  15  Pac.  318.  The  power  given 
by  the  said  section  of  the  constitution  is 
ample,  regardless  of  the  county  government 
act.  Ex  parte  Roach,  104  Cal.  274,  37  Pac. 
1044.  It  is  said  by  this  court  in  Ex  parte 
Haskell,  112  Cal.  416,  44  Pac.  725,  32  h.  R.  A. 
529,  in  speaking  of  the  duly  of  courts  in  up- 
holding ordinances:  "Evciy  Intendment  is  to 
be  indulged  In  favor  of  Its  validity,  and  all 
doubts  resolved  In  a  way  to  uphold  the  law- 
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making  power,  and  a  contrary  conclusion  will 
never  be  reached  upon  light  consideration. 
It  Is  the  province  and  right  of  the  munlclijal- 
ity  to  regulate  Its  local  affairs,  within  the 
law,  of  course;  and  it  is  the  duty  of  the  courts 
to  uphold  such  regulations,  except  It  manifest- 
ly appear  that  the  ordinance  or  by-law  trans- 
cends the  power  of  the  municipality,  and  con- 
travenes rights  secured  to  the  citizen  by  the 
constitution,  or  laws  made  In  pursuance  there- 
of." In  the  case  at  bar,  we  do  not  think  the 
ordinance  transcends  the  power  of  the  board 
of  supervisors  under  the  constitution,  nor 
does  it  conflict  with  any  regulation  of  any  or- 
dinance of  the  city  of  Los  Angeles. 

It  is  next  urged  that  the  ordinance  is  void 
for  the  reason  that  It  attempts  to  license  the 
sales,  and  not  the  business;  and  we  are  re- 
ferred to  the  case  of  Merced  Co.  v.  Helm, 
1Q2  Cal.  150,  36  Fac.  390.  In  that  case  the 
ordinance  imposed  a  license  tax  for  the  sale 
of  enumerated  articles,  and  the  right  to  col- 
lect the  tax  by  suit  w^as  limited  to  instances 
In  which  the  persons  copimence,  carry  on, 
engage  in,  or  conduct  some  "business"  for 
which  a  license  was  required.  In  this  case 
no  such  objection  appears.  It  Is  evident, 
from  reading  the  sections  of  the  ordinance 
quoted,  that  the  license  Is  for  engaging  In 
the  business  of  retailing  liquors.  By  section  1 
It  is  made  unlawful  to  conduct  or  carry  on 
certain  enumerated  businesses  without  first 
having  procured  a  license.  By  section  26  the 
rate  per  month  for  engaging  "in  the  occupa- 
tion of  a  retail  liquor  dealer,"  as  defined  la 
section  15,  is  fixed.  By  section  15  any  per- 
son who  carries  on  or  conducts  a  retail  liq- 
uor establishment  as  defined  in  other  parts 
of  the  section.  Is  declared  to  be  carrying  on 
the  occupation  of  a  retail  liquor  dealer.  It 
has  been  said  that  the  rule  in  Merced  Co.  y. 
Helm  went  to  the  extreme  verge  of  strict- 
ness, and  the  court  has  been  disposed  to  limit 
rather  than  extend  its  application.  Ex  parte 
Seube,  115  Cal.  630,  47  Pac.  596;  Ex  parte 
Mansfield,  106  Cal.  404,  39  Pac.  775.  We 
think  the  ordinance  valid  under  the  author- 
ity of  the  above  cases. 

It  is  claimed  that  the  ordinance  was  never 
published  as  required  by  law.  The  argu- 
ment in  support  of  this  contention  is  that 
section  32  is  missing,  and  that  It  was  there- 
fore published  leaving  out  section  32.  Evi- 
dently the  number  of  section  32  was  by 
some  mistake  omitted  from  the  copy  of  the 
ordinance;  for  section  31  embraces  two  sub- 
jects,—pawnbrokers  and  persons  or  corpora- 
tions engaged  In  the  business  of  loaning 
money,— and  each  subject  Is  embraced  In 
separate  and  distinct  sentences.  But  it  is 
sufficient  to  say  that  there  is  nothing  In  the 
record  to  show  that  the  original  ordinance 
ever  had  any  -section  numbered  32.  It  Is 
stipulated  that  the  ordinance  as  annexed  to 
the  defendant's  answer  and  printed  in  the 
transcript  "was  published,  as  per  the  copy 
attaclied  to  defendant's  answer  and  cross 
complaint,  on  the  14th,  16th,  17th,  18th,  19th, 


20tli,  and  21st  days  of  August,  1S97;  that 
said  ordinance  went  Into  effect  August  27, 
1897."  We  know  of  no  rule  that  would  make 
an  ordinance  void  because  the  subdivisions 
of  it  were  not  all  numbered  in  consecutive 
order.  The  ordinance  did  not  go 'into  effect 
until  15  days  after  its  passage.  The  court 
found  that  it  was  passed  August  11,  1897. 
It  went  Into  effect  August  27,  1897.  The  or- 
dinance is  not  unreasonable.  If  other  busi- 
ness carried  on  in  the  city  of  Los  Angelas 
is  taxed  too  low,  or  even  If  no  license  tax 
at  all  Is  imposed  upon  such  business,  it  might 
be  well  for  the  defendant  to  bring  the  mat- 
ter to  the  attention  of  the  city  and  county 
authorities;  but  it  is  not  an  argument  here 
sufilcient  for  ua  to  hold  that  $13  per  month 
is  unreasonable  for  carrying  on  the  bast- 
ness  of  selling  liquors  at  retail.  It  has  been 
held  here  that  $50  per  month  for  such  license 
was  not  unreasonable.  Ex  parte  Hurl,  49 
Cal,  557;  In  re  Guerrero,  69  CaL  88.  10  Pac. 
261. 

The  defendant  points  out  and  attacks  sev- 
eral other  different  and  independent  sections 
of  the  ordinance  which  he  claims  are  uncon- 
stitutional. It  will  be  sufficient  for  this 
court  to  determine  the  constitutionality  of 
these  sections  when  some  proceeding  is  here 
in  which  they  are  involved.  Defendant  is 
here  sought  to  be  charged  with  a  license 
tax  for  carrying  on  the  business  of  retailing 
spirituous  liquors.  He  has  carried  oa  the 
business,  and  has  not  paid  the  license.  Un- 
der the  views  we  tiave  expressed,  the  sec- 
tion of  the  law  under  which  the  license  tax 
is  imposed  is  valid.  This  is  sufficient  as  to 
defendant  The  judgment  should  be  a<- 
firmed. 

We  concur:    HATNES,  C;  GRAY.  C 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  is  nt- 
firmed. 


(m  Oal.  410) 
KIERNAN  V.  SWAN,  County  Auditor. 
(Sac.  784.) 

(Supreme  Court  of  California.    Jan.  22,  19(n.) 

CONSTABLES  —  FEES  —  COUNTY   QOVBRNMKNT 
ACT— CHANGING  COMPENSATION. 

County  Government  Act  1893  (St.  1893, 
p.  481,  I  196,  subd.  14)  provides  that  constables 
ax  counties  of  the  thirty-fourth  class  shall  have 
such  fees  as  are  now  or  may  hereafter  be 
allowed  by  law.  St.  1896,  p.  271,  fixes  a  fee 
for  such  constables  for  making  arrests,  for 
mileage,  etc.,  but  provides  that  in  criminal 
cases  he  shall  not  receive  more  than  $100  in 
one  month,  nor  more  than  $1,000  in  any  one 
year.  Held,  that  though  the  act  of  1805  was 
unconstitutional  and  invalid,  so  far  as  it  con- 
travened the  act  of  1893,  in  changing  the  com- 
pensation by  limiting  the  amount  to  a  fixed 
sum  for  a  stated  time,  it  was  nevertheless  val- 
id so  far  as  it  regulated  the  fees  for  specific 
services;  hence  such  constable  was  entitled 
only  to  the  fee  and  mileage  for  arrests  ■« 
therein  provided. 
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Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Stanislaus  coun- 
ty; William  O.  Minor,  Judge. 

Action  by  T.  F.  Kleruan  against  C.  D. 
Swan,  county  auditor,  for  fees.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

L.  W.  Fulkerth  and  C.  A.  Stoneslfer,  for 
api>ellant    J.  M.  Walthall,  for  respondent 

HAYNES,  C.  This  is  an  agreed  case  sub- 
mitted under  section  1138  of  the  Code  of 
Civil  Procedure.  The  defendant  bad  judg- 
ment, and  the  plaintiff  appeals. 

The  plaintiff  is  a  constable  in  Stanislaus 
county,  and  performed  services,  as  such,  in 
criminal  cases  for  which  be  la  entitled  to  com- 
pensation;- and  the  question  is  whether  such 
compensation  is  fixed  by  the  act  of  1895,  es- 
tablishing fees  of  county,  township,  and  other 
officers  (St  1805,  p.  267),  or  whether  he  is 
entitled  to  compensation  under  the  county 
government  act  of  1883  (St  1893,  p.  481,  S 
196,  enbd.  14).  The  board  of  supervisors  al- 
lowed bis  claim  under  said  county  govern- 
ment act,  and  the  defendant,  who  is  county 
auditor,  declined  to  audit  the  demand,  claim- 
ing that  plaintiff's  fees  were  fixed  by  said 
act  of  1886.  The  court  below  held  that  the 
constable  was  entitled  to  the  fees  in  criminal 
cases  provided  in  said  act  of  1895,  "so  far  as 
such  act  regulates  the  fees  to  be  collected  for 
specific  services,  but  not  so  far  as  such  act 
limits  the  amount  of  fees  to  be  collected  in 
any  one  month,"  and  gave  Judgment  for  the 
defendant  A  statement  of  the  services  ten- 
dered, and  the  charges  made  therefor.  Is 
made  a  part  of  the  agreed  case,  and  shows 
services  rendered  from  May  4th  to  May  14th, 
Inclusive,  amounting  to  $11.30,  all  in  cases 
of  misdemeanor.  The  demand  for  said  serv- 
ices was  made  July  6th,  and  allowed  by  the 
board  of  supervisors  July  11th.  The  charges 
made  by  plaintiff  for  making  arrests  was 
$2,  and  for  mileage  in  going  to  place  of  arrest 
SO  cents,  and  for  returning  with  prisoner  30 
cents,  per  mile.  The  county  government  act 
of  1898,  In  counties  of  the  thirty-fourth  class. 
In  fixing  the  compensation  of  officers,  pro- 
vides: "Constables,  such  fees  as  are  now  or 
may  be  hereafter  allowed  by  law."  Section 
196,  subd.  14.  The  said  act  of  1895  (St  1895, 
p.  271)  fixes  the  fees  of  constables  "for  ar- 
resting prisoner  and  bringing  him  into  court 
one  dollar,"  and  "for  each  mile  necessarily 
traveled  within  his  county  In  executing  a 
warrant  of  arrest  both  In  going  and  return- 
ing from  place  of  arrest  fifteen  cents."  Said 
act  of  1896,  however,  provided  that  in  crim- 
inal cases  the  constable  shall  not  receive 
more  than  ?100  In  any  month,  and  not  more 
than  $1,000  in  any  one  year;  and  It  further 
provided  "that  the  board  of  supervisors  may 
reject  all  bills  presented  to  the  county  by 
Justices  of  the  peace  and  constables  for  fees 
In  criminal  dases  in  all  cases  of  proceedings 
in  which  the  district  attorney  has  not,  in 
63  P.-49 


writing,  approved  the  issuance  of  the  warrant 
of  arrest"  The  county  government  act  of 
1893  fixed  the  compensation  of  constables  In 
counties  of  the  thirty-fourth  class  (of  which 
Stanislaus  waa  one)  by  giving  them  fees  for- 
the  services  rendered,  I.  e.  all  "the  fees  then 
or  thereafter  allowed  by  law,"  for  all  their 
services;  while  the  act  of  1895  gave  them  the 
fees  therein  fixed,  provided  such  fees  did  not 
amount  to  more  than  a  certain  sum  per  month 
or  per  annum,  thus  limiting  the  fees  they 
might  apiNTopriate  to  their  own  use,  and 
thereby  changing  the  "compensation"  of  the 
officer,  which  the  constitution  required  should 
be  Axed,  and  waa  fixed,  by  a  classification  of 
counties  according  to  population. 

It  Is  not  questioned  that  the  provisions  of 
the  act  of  1895  (commonly  linown  as  the 
"Fee  Bill")  which  limit  the  amount  of  fees 
a  constable  may  retain,  or  which  give  to 
the  district  attorney  a  supervisory  power 
over  the  fees  he  may  receive,  In  effect 
change  the  compensation  to  which  he  is  en- 
titied  under  the  county  government  act  and 
are  to  that  extent  unconstitutional  and  void. 
But  it  does  not  follow  that  those  provisions 
of  the  act  of  1895  which  fix  the  amount  that 
the  citizen  or  the  public  shall  pay  for  each 
item  of  service  rendered  by  the  officer  are 
also  Invalid.  The  county  government  act 
of  1896,  in  fixing  the  compensation  of  con- 
fftables  in  counties  of  the  thirty-fourth  class, 
determined  that  a  just  compensation  to  the 
officer  was  to  give  him  the  fees  then  or  there- 
after fixed  by  law  for  each  item  of  service 
rendered;  no  more,  no  less.  The  legislature 
could  not  change  that  provision  otherwise 
than  by  an  amendment  of  it  since  to  do  so 
would  -  be  to  fix  the  compensation  of  the 
officer  by  some  standard  other  than  tiiat 
fixed  by  the  constitution,'  vie.  the  classifica- 
tion of  the  counties  according  to  population. 

But  the  provisions  of  the  act  of  1896 
which  violate  the  constitution  may  be  elim- 
inated from  the  act  without  affecting  its  pro- 
visions as  to  the  fee  which  may  be  charged 
for  each  particular  item  of  service.  Such 
fee  bill  was  contemplated  by  the  county  gov- 
ernment act  and  is  essential,  not  only  to  the 
ascertainment  of  the  just  compensation  of 
the  offlcer,  but  to.  the  ascertainment  of  the 
just  charge  to  be  paid  by  the  citizen  or  by 
the  public  from  the  county  treasury.  The 
attempted  limitation  of  the  gross  amount  of 
fees  which  the  officer  might  take  to  bis  own 
use  is  a  distinct  matter,  having  no  necessary 
connection  with  the  proper  charge  for  the 
particular  items  of  service  performed.  In 
view  of  the  diversified  provisions  of  the 
county  government  act,  made-  for  the  differ- 
ent classes  of  counties,  what  we  have  said 
must  be  understood  to  apply  only  to  the  case 
before  us,  or  to  cases  depending  upon  sim- 
ilar provisions  of  said  act  of  1893,  which  do 
not  fix  the  fee  of  the  officer  for  each  item  of 
service  otherwise  than  by  reference  to  some 
other  statute.  Our  conclusion  Is  directl}- 
sustalned  by  Dwyer  v.  Parker,  115  Cal.  644, 
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17  Pac  872,  where  It  la  said:  "With  the  act 
under  consideration  no  difficulty  Is  exper- 
ienced In  aaylng  that  after  eliminating  the 
objectionable  provisions  fixing  compensation, 
as  being  In  conflict  with  the  constitution  and 
the  county  government  act  of  1893,  there  atlll 
remains  a  full  and  complete  fee  bill,  estab- 
Usblng  the  fees  which  all  county  and  town- 
ship officers  are  entitled  to  charge  and  col- 
lect It  would  follow  therefrom,  in  accord- 
ance with  the  harmonious  plan  Indicated 
by  the  constitution,  that  the  compensation 
of  the  officers  In  question  Is  regulated  by  the 
act  of  1893.  So  far  as  that  compensation,  ia 
governed  by  the  fees  which  they  may  retain, 
that,  also,  Is  embraced  within  the  act  of 
1883.  So  far  as  that  compensation  Is  de- 
pendent upon  the  fees  which  may  be  charged 
and  collected,  those  fees  are  fully  provided 
for  and  established  by  the  act  of  1895." 

Both  parties  In  the  case  at  bar  cite  and 
rely  upon  Dwyer  v.  Parker,  supra.  The  er- 
ror of  counsel  for  appellant  results  from 
want  of  attention  to  the  facts  of  that  case, 
which,  however,  were  not  stated  fully  In 
the  abstracts  of  the  briefs  printed  in  the  Re- 
ports. The  plaintiff  In  that  case  was  a  jus- 
tice of  the  peace  in  Santa  Clara  county.  The 
act  of  1893  gave  the  Justice  "such  fees  as 
are  now  or  may  be  hereafter  allowed  by 
law,"  bat  limited  the  amount  he  might  re- 
tain in  criminal  cases  In  any  one  year  to 
$2,000.  The  act  of  1896  allowed  the  Justice 
for  all  services  in  a  criminal  action  or  pro- 
ceeding $3,  but  not  to  exceed  $7Q  In  any  one 
month.  In  May,  1895,  the  Justice  disposed 
of  47  criminal  cases,  for  which  he  presented 
his  Mil  for  $141,  lielng  the  amount  allow- 
ed under  the  fee  bill  of  1895;  bat  that  act 
limited  his  compensation  to  a  sum  not  ex- 
ceeding $75  per  month.  He  therefore  claim- 
ed that  he  was  entitled  to  the  fee  fixed  by 
the  act  of  1895  and  the  compensation  which 
that  fee  would  give  him  under  the  limita- 
tkHis  of  the  act  of  1893,  and  this  court  sus- 
tained that  contention.  I  advise  that  the 
Judgment  appealed  from  be  affirmed. 

We  concur:    COOPER,  O.;  GRAY,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  appealed 
ftom  is  affirmed. 


(181  Cal.  440) 

TAYLOR  T.  FORD.    (S.  P.  1,602.)  ^ 

(Snpreme  Court  of  Galifomia.    Jan.  26,  1901.) 

PAFVTNERSHIP  —  SALE  OF  FIRM  BUSINESS  — 
VALUE  OP  ACCOUNTS— MUTUAL  MISTAKEV- 
FALSE  REPRESENTATION— COERCION— TRIAL 
—INSTRUCTIONS— STRIKING  OUT  PLEADING- 
HARMLESS  ERROR. 

1.  The  only  material  difference  between  the 
answer  to  a  cross  complaint  and  an  answer 
which  w^  stricken  oat  was  that  the  latter 
stated  that,  by  reason  of  defendant's  alleged 
acta,  plaintiff  was  damaged  in  a  specified  sum, 
no  part  of  which  was  paid,  satisfied,  or  dis- 
charged in  any  way,  and  the  former  merely 

.    *B«lMarlas  denied  Februur  M,  IMl. 


prayed  that  plaintifl  be  allowed  to  recoup 
against  defendant  any  damages  sostained  •■ 
alleged.  Both  otherwise  contained  a  fail  state- 
ment of  the  facta  out  of  which  the  alleged  dam- 
ages arose,  and  evidence  thereof  was  allowed 
as  folly  as  if  the  rejected  answer  bad  remained 
on  file.  Held,  that  plaintiff  conld  not  complain 
of  the  court's  refusal  to  permit  his  answer  t* 
stand  exactly  as  he  desired. 

2.  In  an  action  on  a  note  made  by  one  part- 
ner to  hia  co-partner  in  buying  out  the  bosi- 
ness,  a  claim  that  there  was  a  failure  of  consid- 
eration was  not  sustained,  where  it  is  undis- 
puted that  the  stock  was  of  the  valne  at  whidh 
It  was  appraised  in  the  contract  of  sale,  and  it 
was  shown  that  the  accounts  were  valaable, 
the  buyer  having  collected  a  majority  thereof. 

8.  Knowledge  of  the  valne  of  book  accoants 
could  not  amonnt  to  more  than  an  opinion, 
which,  in  an  action  on  a  note  given  for  part  of 
the  price  thereof,  would  not  support  the  defense 
of  a  mutual  mistake  or  of  false  representa- 
tion in  relation  thereto. 

4.  Instructions  which  were  unnecessary  repeti- 
tions or  inapplicable  to  the  facta  in  the  case 
were  properly  refuged. 

5.  Coercion  of  a  partner  in  buying  out  his  co- 
partner cannot  be  based  on  threats  of  the  sell- 
er to  sell  out  to  a  stranger  in  violation  of  the 
partnership  articles. 

Department  1.  Appeal  from  superior  conrt, 
city  and  county  of  San  Francisco;  John 
Hunt,  Judge. 

Action  by  Henry  W.  Taylor  againat  O.  D. 
Ford.  From  a  Judgment  for  defendant,  and 
from  an  order  denying  a  new  trial,  plaintiff 
appeals.    Affirmed.   • 

Charles  F.  Hanlon,  for  appellant  Martin 
Stephens  and  Bishop  &  Wheeler,  for  respond- 
ent 

VAN  DYKB,  J.  This  action  waa  brought 
to  compel  defendant  to  set  forth  the  natore 
and  extent  of  his  claim  on  a  certain  promis- 
sory note  purporting  to  have  been  executed 
by  plaintiff  to  defendant,  and  to  have  the 
same  determined  by  the  court  to  l>e  of  no 
force  and  validity.  Plaintiff  and  defendant 
were  partners  In  the  Iaml>er  buslnesa  in 
West  Berkeley,  and  defendant  sold  his  in- 
terest in  the  business  and  property  of  the 
partnership  to  the  plaintiff,  and  received  the 
promissory  note  in  suit  as  part  payment  on 
the  sale.  The  note  originally  was  for  the 
sum  of  $8,509.87,  and  was  given  In  accord- 
ance with  a  contract  previously  entered  into 
between  the  parties,  which  contract  reads 
as  follows: 

"This  agreement,  made  this  25th  day  of 
August,  1»85,  between  0.  D.  Ford,  party  of 
the  first  part,  and  H.  W.  Taylor,  party  of  the 
second  part,  wltnesseth,  that  whereas,  the 
said  parties  have  been  heretof(M«  associated 
as  equal  partners  under  the  firm  name  of 
Ford  and  Taylor,  sometimes  known  as  the 
West  Berkeley  Lumber  Company;  and, 
whereas,  the  said  parties  are  desirous  of  dis- 
solving the  said  partnership  and  of  transfer- 
ring the  interest  of  the  said  party  of  the  first 
part  in  the  property  of  said  partnership  to 
the  said  party  of  the  second  part:  Now, 
therefore,  these  presents  wltnesseth:  That 
the  said  partnership  be,  and  the  same  is  here- 
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by.  dissolved,  to  take  effect  on  the. first  dny 
of  August,  1885.  That  an  Inventory  of  all 
the  property  of  said  partnership  shall  be 
forthwith  taken,  and  valuation  placed  there- 
on at  the  followlngrates,  to  wit: 

"Add  50  cents.  'Surface  redwood,  No.  1, 
per  thousand  feet,  $23.00. 

"Per  M,  surface  redwood  No.  2,  per  thou- 
sand feet,  $17.00. 

"Cost  of  rough  redwood.  No.  1,  per  thou- 
sand feet,  $13.00. 

"Add  50  cents  per  M.  costs  of— 

Surface  redwood.  No.  1,  per  1,000  feet  $23  00 
Surface  redwood,  No.  2,  per  1,000  feet  17  00 
Rough  redwood.  No.  1,  per  1,000  feet. .     13  00 

"Piling  same — 

Rough  redwood.  No.  2,  per  1,000  feet. .  9  00 
Shingles,  per  1,000  feet 1  65 

— Doors,  sash,  lime,  and  hardware  at  cost 
price,  freight  added.  Horses,  wagons,  trucks, 
office  furniture,  and  other  personal  property- 
at  cost  price.  That  ah  account  of  the  bust- 
.  ness  of  said  partnership  shall  at  once  be 
taken  up  to  the  said  1st  of  August,  and'  the 
profits  or  losses  equally  divided  between  the 
parties  hereto.  That  all  the  book  accounts 
due  said  firm  shall  be  inventoried  at  their 
face  value,  and  that,  upon  the  payment  of 
the  promissory  note  hereinafter  mentioned, 
said  party  of  the  first  part  shall  execute  and 
deliver  to  the  said  party  of  the  second  part 
a  bill  of  sale  of  his  Interest,  to  wit.  an  un- 
divided one-half  interest,  in  all  the  property 
therein  described.  The  consideration  for  this 
indenture,  and  for  the  agreement  of  the  said 
party  of  the  first  part  of  transfer  said  prop- 
erty to  the  said  party  of  the  second  part,  is 
as  follows,  to  wit:  $5,000  cash  paid  on  the 
execution  of  these  presents,  the  receipt 
■whereof  is  hereby  acknowledged  by  the  said 
party  of  the  first  part,  said  payment  to  be 
on  account  of  the  sum  found  to  be  due  from 
such  Inventory;  and  a  promissory  note  ex- 
ecuted by  the  said  party  of  the  second  part, 
payable  to  the  order  of  the  said  party  of  the 
first  part,  for  such  sum  as  may  be  found  to 
be  the  difference  between  one-half  of  the  in- 
ventoried valuation  of  said  property  and  the 
said  sum  of  $5,000  paid  on  account  upon  the 
execution  of  these  presents.  Said  note  shall 
be  payable  three  months  after  date,  and  bear 
interest  at  the  rate  of  seven  (7)  per  cent, 
per  annum.  In  witness  whereof,  the  parties 
hereto  have  hereunto  set  their  hands  and 
seals  this  25th  day  of  July,  1885.  Charles  D. 
Ford.    H.  W.  Taylor." 

The  $5,000  mentioned  in  the  above  con- 
tract was  pbld  as  therein  agreed,  and  also 
the  sum  of  $6,000  was  paid  on  said  note  in 
November,  1886,  leaving  a  balance  unpaid  on 
the  note  at  that  time  of  $2,660.44.  In  addi- 
tion to  tUe  answer  by  defendant  to  the 
plaintiff's  complaint,  he  filed  a  cross  com- 
plaint counting  upon  the  promissory  note 
In  question,  and  praying  for  judgment  for 
the  balance  alleged  to  be  due  and  unpaid 
thereon.  In  his  answer  to  the  cross  com- 
plaint the  plaintiff  pleaded  want  of  and  fail- 


ure of  consideration  for  the  note,  alleging 
that  he  was  induced  to  sign  it  on  the 
strength  of  a  warranty  by  defendant.  Ford, 
that  certain  book  accounts  and  claims  form- 
ing the  consideration  of  the  note  were  good 
and  collectible,  dollar  for  dollar;  also,  that 
plaintiff  was  coerced  into  signing  the  note 
by  threats  of  the  defendant  to  sell  his  in- 
terest in  the  partnership  in  the  lumber  busi- 
ness "to  an  entire  stranger."  He  also  set 
up  a  mutual  mistake  as  to  the  value  of  said 
book  accounts,  and  that  they  were  treated 
as  of  their  face  value,  when  in  fact  they 
were  worthless.  The  cause  was  tried  with 
a  jury,  and  a  verdict  rendered  in  favor  of 
the  defendant  on  his  cross  complaint  for 
the  sum  of  $4,382.52.  Special  Issues  were 
also  submitted  to  the  jury  and  answered 
as  follows:  "Did  the  defendant  assure  the 
plaintiff  at  or  prior  to  the  execution  of  the 
note  in  question  that  all  of  the  book  ac- 
counts outstanding,  except  the  three  items 
stricken  out,  were  good  and  collectible?  A. 
No.  Did  the  defendant  at  or  prior  to  the 
time  of  the  execution  of  the  note  in  ques- 
tion assure  the  plaintiff  that  all  the.  book 
accounts,  except  the  three  items  stricken 
out,  were  good  and  collectible,  so  far  as 
he  knew?  A.  Yes.  Did  the  defendant  ever 
agree  with  the  plaintiff  that,  if  any  of  said 
book  accounts  were  not  collected,  that  he 
(defendant)  would  allow  plaintiff  to  deduct 
one-half  the  amount  thereof  from  the  note? 
A.  No."  The  appeal  is  taken  from  the  Judg- 
ment entered  on  the  verdict  in  favor  of  the 
defendant,  and  from  an  order  denying  plain- 
tiff's motion  for  a  new  trial. 

1.  The  plaintiff  filed  an  amended  answer 
to  the  defendant's  cross  complaint  without 
leave  of  court,  which  upon  motion  was 
stricken  out  by  the  court,  and  the  court  also 
refused  leave  to  file  the  same  amended  an- 
swer after  notice  given.  The  appellant  con- 
tends that  this  is  error  on  the  part  of  the 
court.  The  court,  however,  did  permit  ap- 
pellant to '  file  an  amended  answer  to  the 
cross  complaint,  setting  up  the  defenses  to 
the  note,  substantially  as  already  stated, 
and  praying  that  the  defendant  take  nothing 
on  said  promissory  note,  and  that  plaintiff 
be  allowed  to  recoup  against  the  defendant 
any  damage  sustained  as  alleged.  The  only 
material  difference  which  appears  between 
the  amended  answer  on  which  the  case  was 
ttled  and  the  one  stricken  out  by  the  court 
was  that  athe  latter  contained  the  statement 
that  "by  reason  of  which  said  acts  the  plain- 
tiff, Henry  W.  Taylor,  has  been  damaged 
In  the  sum  of  $3,500,  and  that  no  part  of 
said  damages  have  been  paid  or  satisfied  or 
discharged  in  any  way  whatever."  Both  of 
the  answers  ccmtain  a  full  statement  of  the 
facts  out  of  which  the  alleged  damages  to 
the  plaintiff  arose,  and  at  the  trial  the  plain- 
tiff was  allowed  to  give  evidence  of  these 
facts  as  fully  as  he  could  have  done  if  the. 
rejected  answer  had  remained  on  file.  Ap- 
pellant suffered  no  injury,  therefore,  by  the 
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refusal  of  the  court  to  i)ermlt  his  answer 
to  the  cross  complaint  to  stand  In  the  ex- 
act form  that  he  desired.  If  the  evidence 
presented  at  the  trial  would  not  support  the 
defenses  to  the  note  which  were  pleaded, 
It  necessarily  follows  that  it  could  not  sup- 
port a  counterclaim  or  recoupment  for  dam- 
ages arising  out  of  the  facts  so  alleged. 

2.  The  appellant  contends  that  the  ver- 
dict is  not  supported  by  the  evidence.  The 
main  question  in  dispute  between  the  par- 
ties was  whether  the  defendant  positively 
and  falsely  represented  the  accounts  which 
formed  part  of  the  consideration  to  be  good, 
and  warranted  or  guarantied  their,  collect- 
ibility. Upon  this  question  there  was  a  sub- 
stantial conflict  of  evidence.  The  note  giv- 
en was  only  a  part  of  the  entire  considera- 
tion for  the  purchase  by  the  plaintiff  of  de- 
fendant's Interest  in  the  partnership.  There 
is  no  contention  that  the  lumber  is  not  of 
the  value  at  which  it  was  appraised  In 
the  contract.  It  is  also  shown  that  the  ac- 
counts mentioned  in  the  contract  were  val- 
uable, as  plaintiff  has  succeeded  in  collect- 
ing a  majority  of  them.  The  contract  being 
entire,  there  was  a  good  and  Valuable  con- 
sideration for  the  note.  Prom  the  evidence 
the  Jury  were  warranted  in  finding  adverse- 
ly to  the  appellant  on  bis  contention  as  to 
the  failure  of  consideration. 

3.  The  case  does  not  support  the  alleged 
defense  of  mutual  mistake.  Knowledge  on 
the  subject  of  the  value  of  these  book  ac- 
counts could  not  amount  to  more  than  opin- 
ion, and  this  will  not  support  the  defense 
of  a  mistake  or  false  representation.  Ren- 
dell  V.  Scott,  70  Cal.  514,  11  Pac.  779;  Noun- 
nan  V.  Land  Co.,  81  Cal.  1,  22  Pac.  615,  6 
L.  R.  A.  219;  Lee  v.  McClelland,  120  Cal. 
14a  52  Pac.  300.  In  Hecht  v.  Batcheller, 
147  Mass.  335,  17  N.  E.  651,  the  holder  of 
a  promissory  note  sold  It  through  a  broker 
shortly  after  the  maker  had  made  an  as- 
signment for  the  benefit  of  creditors,  but 
neither  the  seller  nor  buyer  nor  brbker  knew 
that  fact,  but  all  supposed  that  the  maker 
was  still  doing  business;  and  It  was  held 
that  there  was  no  such  mistake  as  to  the 
subject-matter  of  the  sale  as  to  avoid  the 
contract,  and  there  was  no  implied  warranty 
that  the  note  was  that  of  a  solvent  firm.  In 
the  opinion  the  court  says:  "The  mistake 
must  be  one  which  affects  the  existence  or 
identity  of  the  thing  sold.  Any  mistake  as 
to  its  value  or  quality,  or  other  £ollaterai 
attributes,  is  not  sulflcient,  if  the  thing  de- 
livered is  existent,  and  is  the  identical  thing 
in  kind  which  was  sold."  Benj.  Sales,  f  54. 
In  Dortic  v.  Dugas,  55  6a.  484,  it  was  held 
that  an  erroneous  opinion,  common  to  both 
parties,  as  to  the  value  of  a  partnership  in- 
terest, is  not  such  a  mistake  of  fact  as  will 
warrant  a  rescission  in  equity  of  the  sale  of 
such  Interest.  .  In  this  case  a  distinction  is 
drawn  between  a  mistake  of  fact  and  a  mere 
mistaken  opinion,  the  court  saying:-  "One 
theory  of  the  complainant's  bill  Is  that  an 


erroneous  opinion,  common  to  both  parties, 
as  to  the  real  value  of  the  Interest  sold,  es- 
pecially if  that  interest  was  absolutely 
worthless,  would  be  such  mistake  of  f&ct  as 
would  warrant  a  rescission  of  the  contract 
and  a  return  of  the  purchase  money.  We 
think,  on  the  contrary,  that  the  very  nature 
of  the  enterprise  touching  which  the  part- 
nership existed  would  be  full  notice  that  the 
value  of  a  partner's  share  was  contingent, 
and  that  an  estimate  of  it  made  In  a  general 
way  would  partake  of  the  loose  nature  of 
conjecture,  rather  than  of  the  definite  char- 
acteristics of  fixed  fact."  The  verdict  was 
against  the  appellant  on  the  contention  that 
there  was  a  warranty  or  guaranty  on  the 
part  of  the  defendant,  and  this  verdict  is 
supported  by  the  evidence.  In  fact,  the  writ- 
ten contract  out  of  which  the  making  of  the 
promissory  note  grew  contains  no  guaranty 
of  the  book  accounts,  and  no  agreement 
that  anything  was  to  be  deducted  from  the 
value  of  said  accounts,  as  fixed  In  said  con-  . 
tract,  for  a  failure  to  collect  any  of  them. 

4.  The  instructions  given  by  the  court,  read 
together,  fairly  cover  the  law  of  the  case, 
and  those  which  were  refused  were  either 
unnecessary  repetitions  or  inapplicable  to  the 
facts  in  the  case.  The  Jury  was  not  mis- 
directed as  to  the  defense  of  want  of  con- 
sideration, but  the  law  on  that  subject  was 
properly  given  to  them;  and  the  same  may 
be  said  in  reference  to  the  defense  of  breach 
of  warranty,  which  was  specially  submitted 
to  the  Jury,  as  already  shown.  At  the  con- 
clusion of  the  instructions  to  the  Jury,  one 
of  the  Jurors  asked:  "I  would  like  to  ask 
the  court  if  ignorance  on  the  part  of  plain- 
tiff or  defendant  constitutes  any  point  of 
law.  Ignorance  of  what  plaintiff  or  defend- 
ant might  be  doing  when  a  certain  thingUs 
done;  can  it  'be  brought  up  as  a  matter  of 
law?"  The  court  answered  this,  and  a  col- 
loquy took  place,  as  follows:  "The  Court: 
The  presumption  is,  where  the  transaction  ia 
between  grown-up  people,  that  they  do  know 
what  they  are  doing.  Mr.  Hanlon:  I  ask  an 
instruction  that  although  that  is  the  pre- 
sumption, that  they  knew,  that  we  can  show 
to  the  contrary  that  eitlier  party  was  not  in 
such  condition.  The  Court:  If  they  show 
that  one  of  the  parties  was  imbecile  or  not 
of  sound  mind,  or  that  there  was  fraud  or 
duress.  Mr.  Hanlon:  Or  coercion.  The 
Court:  It  is  not  claimed  that  he  was  co- 
erced. Mr.  Hanlon:  It  is  claimed  that  he 
was  taken  advantage  of.  The  Court:  All 
right;  or  that  he  was  taken  advantage  of. 
Mr.  Hanlon:  We  except"  We  can  see  no 
error  on  the  part  of  the  court  in  the  fore- 
going. The  only  coercion  claimed  by  the 
plaintiff  Is  that  he  was  forced  to  enter  into 
the  contract  and  give  the  note  in  question 
by  reason  of  defendant's  threats  to  sell  out 
to  a  stranger  in  violation  of  his  contract  for 
a  five-years  partnership.  That  would  not 
amount  to  coercion  in  law. 

There  are  no  otlier  points  presented  on  the 
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part  of  the  appellant  requiring  special  no- 
fice.    The  Judgment  and  order  are  affirmed. 


6AR0UTTB,    J.;    HABBI- 


We    concur: 
SON,  J. 

(131  Cal.  489) 

VAN  LOB£IN  SELS  ▼.  BUNNELL  et  aL 

(Sac.  759.) » 

(Supreme  Court  of  California.     Feb.  i,  1901.) 

MORTOAGBS— FORECLOSURE  SALE— VACATION 
—  IRREGULAR  NOTICE  —  CONFLICTI.VO  OR- 
DERS OK  SALE?— PRIOR  LIEN— CROSS  COM- 
PLAINT —  SUFFICIENCY  —  JURISDICTION  OF 
COURT  —  ATTORNEY  FOR  DIFFERENT  DE- 
FENDANTS—PROPER  PARTIES. 

1.  Where,  after  a  foreclosure  sale,  one  of  the 
defendants  had  redeemed  the  property,  an  oi^ 
der  vacating  Boch  sale  was  within  the  power 
of  the  conrt,  since  its  jnriadiction  of  the  sub- 
ject-matter and  the  parties  did  not  cease  until 
the  foreclosure  was  completed  hj  a  failure  of 
the  parties  to  redeem. 

2.  A  purchase-money  mortgage  on  realty  was 
foreclosed,  and  the  judgment  directed  the  pro- 
ceeds of  the  sale  to  be  applied  in  satisfying  a 
lien  prior  to  the  purchase-money  lien.  On  the 
issuing  of  the  order  of  sale  an  injunction  was 
obtained  by  the  wife  of  the  mortgagor  restrain- 
ing the  sheriff  from  selling  the  property  on  the 
claim  that  it  was  a  homestead.  Tne  judgment 
rendered  in  this  proceeding,  in  which  the  par- 
ties to  the  foreclosure  suit  were  not  joined,  dis- 
missed the  injunction,  and  ordered  the  pro- 
ceeds of  the  sale  to  be  applied  to  the  payment 
of  the  purchase-money  lien,  and  the  balance 
paid  into  court.  A  new  order  of  sale  was  is- 
sned,  and  the  sheriff's  notice  of  sale  was  adver- 
tised, whereby  the  money  was  to  be  applied 
according  to  the  order  made  in  the  injunction 
proceeding.  Held,  that  the  sale  was  invalid, 
since  it  was  not  authorized  b^  the  original  de- 
cree, nor  was  the  judgment  as  modified  valid 
as  against  the  parties  to  the  foreclosure  suit, 
since  they  were  not  parties  thereto. 

3.  Where,  in  a  foreclosure  proceeding,  one  of 
the  defendants  filed  a  cross  complaint  setting 
np  a  prior  lien  for  assessments,  though  not 
containing  a  sofiident  cause  of  action,  and  not 
served  on  all  the  parties,  the  court  acquired 
jurisdiction  to  adjudicate  as  to  this  lien,  since 
the  parties  were  already  in  court,  and  the  al- 
legation of  the  cross  complaint  of  the  exist- 
ence of  the  lien  for  assessment  and  the  prayer 
for  general  relief  was  sufficient  to  identify  the 
subject  of  the  action. 

4.  Where,  in  a  foreclosure  proceeding,  one  of 
the  defendants  filed  a  cross  complaint,  it  was 
proper  for  the  same  attorney  to  appear  for  the 
cross  complainant  and  another  defendant, 
since  the  latter  admitted  the  prior  lien  of  the 
former. 

5.  Where,  in  a  foreclosure  proceeding  on 
realty,  a  prior  Incumbrancer  is  joined,  his 
rights  may  oe  adjudicated,  and  he  is  entitled  to 
file  a  cross  complaint  to  foreclose  his  lien,  be 
being  a  proper,  though  not  a  necessary,  party. 

Commissioners'  decision.  Department  L 
Appeal  from  superior  conrt,  Sacramento 
county;  Joseph  W.  Hughes,  Judge. 

Action  by  P.  J.  Van  Loben  Sela  against  C. 
Bunnell  and  others.  From  an  order  vacat- 
tng  a  foreclosure  sale,  defendants  appeal. 
Affirmed. 

Devlin  &  Devlin  and  Henry  C.  Boss,  for 
appellant.  A.  L.  Sblnn  and  H.  W.  Johns<xi, 
for  respcmdentt. 

SMITH,  a  The  appellants  are  the  de- 
fendants 0.  Bunnell  and  the  Germanla  Build- 
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ing  &  Loan  Association,  and  Elizabeth  Bun- 
nell, who  is  not  a  party  to  the  suit  The 
defendant  Bunnell  derived  his  title  ftom  the 
plaintiff  under  a  deed  reserving  a  lien  for 
certain  moneys,  part  of  the  consideration 
which  Is  the  lien  foreclosed.  The  bnildlns 
and  loan  association  Is  a  Junior  mortgagee. 
It  answered,  setting  np  Its  mortgage,  but  not 
praying  for  foreclosure.  The  reclamation 
district  No.  551— a  defendant— bad  a  lien  for 
an  assessment  upon  the  land  prior  to  that 
of  the  plaintiff,  which  it  set  up  by  answer 
and  cross  complaint  Judgment  of  fore- 
closure was  rendered  directing  the  Sheriff' 
to  sell  the  premises,  and  out  of  the  proceeds, 
after  retaining  his  fees,  etc.,  to  pay  first 
to  the  defendant  the  reclamation  district  the 
amount  due  to  it  ($1,707.41),  and  afterwards 
to  the  plaintiff  the  amount  due  to  him 
($755.78),  with  attorney's  fee  ($150),  and 
costs.  This  Judgment,  on  the  appeal  of  the 
building  and  loan  association,  was  affirmed 
by  this  conrt  May  20.  189&  120  Cal.  680,  53 
Pac.  206.  An  order  of  sale  on  the  Judgment 
was  issued  July  8,  1805,  and  thereupon  the 
appellant  Elizabeth  Bunnell,  wife  of  the  de- 
fendant Bunnell,  claiming  the  land  as  a 
homestead,  commenced  an  action  In  the 
same  conrt  against  the  sheriff,  Johnson,  the 
plaintiff.  Van  Loben  Sels,  and  the  reclama- 
tion district  to  enjoin  the  sheriff  from  sell- 
ing; and  a  temporary  injunction  was  issued. 
The  suit  was  afterwards  dismissed  by  the 
plaintiff  as  to  the  defendants  Van  Loben 
Sels  and  the  reclamation  district,  and  judg- 
ment was  rendered  November  26,  1898,  dls- 
mlBsing  the  Injunction  and  directing  the 
sheriff  to  proceed  with  the  sale  under  the 
Judgment  Id  Van  Loben  Sels  against  Bun- 
nell and  others,  bat  further  directing  him, 
after  retaining  his  costs,  to  pay  the  pro- 
ceeds first  to  the  plaintiff  Van  Loben  Sels, 
and  the  overplus,  if  any.  Into  court,  thus 
ignoring  the  Judgment  in  favor  of  the  rec- 
lamation district  Accordingly,  a  new  order 
of  sale  was  Issued  December  20,  1898,  refer- 
ring to  the  Judgment,  of  which  a  copy  was 
attached;  and  the  sheriff  advertised  the 
property  for  sale,  the  notice,  so  far  as  ma- 
terial, being  as  follows:  "Notice  Is  hereby 
given  by  F.  T.  Johnson,  sheriff  of  the  coun- 
ty of  Sacramento,  state  of  California,  that 
under  and  by  virtue  of  a  Judgment  rendered 
by  the  superior  court  of  the  said  county 
July  8.  1805,  In  an  action  therein  pending, 
wherein  P.  J.  Van  Loben  Sels  Is  plaintiff  and 
C.  Bunnell,  Germanla  Building  &  Loan  As- 
sociation (a  corporation),  Edward  Bunnell, 
and  reclamation  district  No.  551  (a  corpora- 
ticm)  are  defendants,  which  said  judgment  was 
rendered  In  favor  of  said  plaintiff  and  against 
said  defendants  Bunnell  and  Germanla  Build- 
ing &  Loan  Association  for  $757.80  and 
$150  attorney's  fees,  together  with  expenses 
and  costs  In  said  action,  and  Interest  upon 
said  amount  of  said  Judgmei^t  from  the  date 
thereof  to  the  date  of  sale  at  7  per,  cent 
per  annum,   and  by  virtue  of  an  order  of 
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Hale  Issued  out  of  said  court  upon  said  Judg- 
ment on  the  20th  day  of  December,  1898,  and 
to  satisfy  said  judgment,  I  will,  on  Monday, 
the  ICth  day  of  January,  1809,  at  the  hour 
of  10  o'clock  a.  m.,  at  the  front  door  of  the 
court  house  at  the  corner  of  Seventh  and  I 
streets,  in  the  city  of  Sacramento,  Califor- 
nia, sell  at  p«ibllc  auction,  to  the  highest  and 
best  bidder  for  cash  in  gold  coin  of  the 
United  States,  the  following  described  real 
property,  to  wit  [describing  the  property]." 
At  the  sale— which  was  made  on  the  day  and 
at  the  place  named  In  the  notice— the  plain- 
tiff became  the  purchaser  for  the  amount  of 
his  debt,  and  the  proceeds  were  applied  in 
satisfaction  thereof.  From  the  return  of  the 
sheriff— to  which  a  copy  of  the  notice  with 
affidavit  of  service  was  attached  as  part— it 
appears  that  the  sale  was  made  under  and 
in  pursuance  of  this  notice.  The  defendant 
the  building  and  loan  association  redeemed 
from  the  sale  January  23,  1889.  Thereafter, 
May  12,  1899,  on  the  motion  of  the  reclama- 
tion district,  an  order  was  made  by  the  court. 
May  12,  1899,  vacating  the  sale,  which  Is  the 
order  appealed  from. 

There  can  be  no  doubt,  I  think,  of  the 
power  of  the  court  to  make  the  order  com- 
plained of,  or  of  the  propriety  of  Its  exer- 
cise. With  regard  to  the  power,  the  Ju- 
risdiction of  the  court  in  cases  of  this  kind 
over  the  parties  and  the  subject-matter  con- 
tinues until  the  foreclosure  Is  completed 
by  failure  to  redeem,  and  Its  Jurisdiction 
extends  to  the  purchaser,  who,  by  his  bid, 
submits  himself  to  it.  Regua  v.  Rea,  2 
Paige,  330;  Cazet  v.  Hubbell,  36  N.  T.  6r7; 
Andrews  v.  O'Mahoney,  112  N.  T.  667,  20 
N.  E.  374;  Boggs  v.  Fowler,  16  Cal.  550. 
The  sale  Involved  here  was  not  authorized 
by  the  foreclosure  decree  as  rendered,  but 
the  sheriff  proceeded  as  though  the  decree 
had  been  modifled  by  the  subsequent  Judg- 
ment In  the  suit  of  Mrs.  Bunnell  against 
him,  which,  as  to  the  parties  to  the  fore- 
closure suit,  was  of  no  validity.  It  was, 
therefore,  if  not  absolutely  void,— a  point 
we  need  not  determine,— at  least  grossly  ir- 
regular. Nor  can  we  say  that  the  parties 
here  were  not  injured  thereby.  On  the  con- 
trary, the  Inadequacy  of  the  price  for  which 
the  land  was  sold  was  In  all  probability  the 
direct  result  of  the  error,  for  under  the  de- 
cree as  rendered  It  would  have  been  to  the 
interest  of  the  plaintiff  to  bid  more  than  that 
amount,  as  the  property  appears  to  have 
been  worth  more  than  the  amount  due  to 
the  reclamation  district  So,  also,  the  sher- 
iff seems  to  have  been  innocent  in  this  mat- 
ter; and  in  reporting  the  sale  not  absolutely, 
but  for  confirmation,  he  did  all  that  he  could 
do  to  relieve  himself  from  the  contradictory 
mandates  of  the  court.  It  would  be  un- 
just to  impose  upon  him  a  liability  to  the 
reclamation  district  for  damages,  or  at  least 
for  the  statutory  penalty  of  making  the  sale 
without  giving  the  proper  notice.  More- 
over, if  the  proceedings  be  regarded  as  be- 


ing under  the  original  Judgment,  its  man- 
dates were  not  obeyed.  It  does  not  appear 
that  any  money  was  paid  by  the  purchaser 
except  for  the  expenses  of  the  sale,  and,  as 
the  sheriff,  under  the  directions  in  the  Judg- 
ment of  Mrs.  Bunnell  against  him,  had  ap- 
plied the  balance  of  the  bid  upon  the  Judg- 
ment In  favor  of  the  purchaser,  instead  of 
paying  It  to  the  reclamation  district.  It 
might  with  reason  be  contended  that  there 
had  been  no  sale.  The  payment  of  the  pur- 
chase money  is  an  essential  part  of  a  Judi- 
cial sale. 

It  is  claimed,  however,  by  the  appellants 
that  the  Judgment  in  favor  of  the  reclama- 
tion district  was  void  for  want  of  Jurisdic- 
tion in  the  court,  from  which  it  would  fol- 
low—assuming the  proposition  to  be  correct 
—that  the  Judgment  was,  in  effect,  merely  a 
judgment  in  favor  of  the  plaintiff  (as  It  was 
afterwards  construed  in  the  Injunction  suit 
and  by  the  8herifr)>  and  hence  that  in  fact 
no  mistake  was  made  by  the  sheriff  in  the 
sale.  The  grounds  of  this  contention  are 
that  the  prior  lien  of  the  reclamation  district 
could  not  be  litigated  in  the  suit,  and  that 
the  cross  complaint  was  Insufficient  to  give 
the  court  Jurisdiction  to  foreclose  the  lien 
of  the  district.  On  the  latter  point  the  ob- 
jection is  that  no  defendants  are  named  in 
the  cross  complaint,  that  none  were  served 
except  the  plaintiff,  and  that  the  averments 
of  the  cross  complaint  were  Insufficient  to 
constitute  a  cause  of  action.  But  none  of 
these  defects— It  they  exist— could  affect 
the  jurisdiction  of  the  court  Who  Oie  de- 
fendants are  sufficiently  appears  from  the 
title  of  the  case  and  the  allegations  of  tbe 
cross  complaint.  It  does  not  appear  that 
the  co-defendants  of  the  cross  complainant 
were  not  served,  but  only  that  the  plaintiir 
was  served;  and  the  presence  of  the  attor- 
neys of  the  parties  is  recited  in  the  decree. 
Nor  could  the  failure  to  serve  one  of  tbe 
parties  affect  the  question  of  Jurisdiction, 
for  they  were  already  in  court,  and  subject 
to  its  Jurisdiction.  Nor  could  the  Jurisdic- 
tion of  the  court  be  affected  by  the  insuffi- 
ciency of  the  cross  complaint  to  state  a 
cause  of  action.  The  cross  complaint  al- 
leged the  existence  of  a  lien  for  assessment, 
and  prayed  for  general  relief.  This  was 
sufficient  to  Identify  the  subject  of  the  ac- 
tion, and  to  give  the  court  Jurisdiction. 
Blondeau  v.  Snyder,  OS  Cal.  523,  31  Pac. 
501;  In  re  James'  Estate,  09  Cal.  376,  33 
Pac.  1122;  Edwards  v.  Hellings,  108  Cal. 
206,  207,  37  Pac.  218.  The  only  irregularity 
that  clearly  appears  Is  that  the  same  at- 
torney, according  to  the  recitals  in  the  Judg- 
ment, appeared  for  the  cross  complainant 
and  the  defendant  Bunnell.  This,  If  tbe 
latter  admitted  the  lien  of  tbe  former,  was 
not  improper.  As  far  as  can  be  Judged 
from  the  record,  this  was  in  fact  the  case; 
and.  Indeed,  the  claim  of  the  reclamation 
district  seems  to  have  been  admitted  by  all 
the  parties,  for  no  objection  was  made  to 
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the  Judgment  or  appeal  taken  by  one  of  tbe 
defendants,  and,  by  the  other,  who  did  ap- 
peal, no  attack  was  made  on  this  part  of  the 
Jadgment  With  regard  to  the  other  objec- 
tion, there  la  no  doubt  of  the  Jurisdiction  of 
the  court  to  adjudicate  the  claims  of  a 
prior  Incumbrancer  If  made  a  party.  Such 
Incumbrancers  are  not  necessaiy  parties, 
but  they  are  always  proper  parties,  and  It 
la  good  practice  to  Join  them  for  the  purpose 
of  liquidating  their  claims.  Helmstreet  r. 
Winnie,  10  Iowa,  430;  Story,  Eq.  PI.  {  198; 
Jones,  Mortg.  S  1439;  McOomb  v.  Spangler, 
71  Cal.  424,  12  Pac.  347;  Johnston  v.  Sav- 
ings Union,  75  Cal.  140,  141,  16  Pac.  753. 
Whenever  the  prior  Incumbrancer  Is  made 
a  party,  It  Is  bis  right  to  file  a  cross  com- 
plaint to  foreclose  his  lien.  First  Nat  Bank 
V.  Salem  Flour-Mills  Co.,  12  Sawy.  400,  Fed. 
Cas.  No.  680.  The  order  appealed  from 
should  be  aflSrmed. 

W«  concur;    OOOPEai.  C:   HAYNES,  a 

PER  CURIAM.  For  the  reoanos  given  In 
the  foregoing  opinion,  the  order  appealed 
from  la  affirmed. 


an  Cal.  472) 

la  re  BENTON'S  ESTATE.    (Sac.  854.) 
(Supreme  Court  of  Otlifornla.    Jan.  31,  1001.) 

WILLS  —  CONTBSST  —  FRAUD  —  UNDOH  INFLU- 
BNCB— WIDOW'S  RIOHT  TO  CONTEST— FIND- 
INGS—SUBMISSION— ULTIMATB  FACTS  — B^I- 
DBNTIART  FACTS  —  PRE8UMPT10NS-INTKNT 
TO  DBCBIVB  —  KNOWLiBDOB  — DISJUNCTIVB 
PINDINO-BEUBF  BY  TESTATOR— PROBATE— 
DENIAL-MATBRIAL  ISSUB-FAILURB  TO  FIND 
— RSVBRSAL— BVIDBNCB  —  FORMBR  TRIAL  — 
REPORTER'S  TRANSCRIPT. 

1.  Where  a  petition  for  the  probate  of  a 
will  la  contested  by  teetator**  widow,  and  con- 
testabt'i  petition  ihows  her  to  be  an  tieir  at 
law  of  decedent,  it  Bufflciently  showB  ber  rigtit 
to  attack  tbe  will,  though  she  would  receive  a 
larger  share  of  the  estate  under  the  will  than 
she  would  take  as  an  heir. 

2.  Where  an  application  for  the  probate  of  a 
will  is  contested  and  tried  before  a  jnry,  nl- 
timate  facts  only  for  the  jury-'s  finding,  as  to 
whether  decedent  was  competent  to  malse  a 
will,  and  whether  his  mind  was  free  from 
fraud,  should  be  submitted,  and  not  mere  evi- 
dentiary facts,  from  which  the  court  is  re- 
quired to  reach  a  conclusion  as  a  matter  of 
law. 

3.  Where,  in  a  will  contest,  special  findings 
of  evidentiary  facts  were  submitted  to  the  jury 
and  answered,  the  court,  in  passing  judgment, 
is  not  entitled  to  indulge  in  any  inferences  of 
fact  in  support  of  the  facts  so  found,  but,  as 
a  matter  of  law,  must  say  that,  from  the  facts 
foond,  the  judgment  most  t>e  one  rejecting  or 
allowing  probate. 

4^  Under  Civ.  Code,  {  1572,  declaring  that 
fraud  shall  consist  in  acts  committed  by  a  par- 
ty, or  with  bis  connivance,  '^ith  intent  to  de- 
ceive another,"  a  finding  in  a  will  contest  that 
testator  at  the  time  of  maldng  the  will  was 
actuated  and  controlled  solely  by  representa- 
tions of  proponent,  and  that  such  representa- 
tions were  false  and  fraudulent,  was  not  suffi- 
cient to  show  that  the  will  was  induced  by 
proponent's  fraud;  there  being  no  finding  that 
the  representations  were  made  "with  intent  to 
deceive"  the  testator,  or  "with  intent  to  induce 
him  to  axecuto  the  wilL" 


5.  Where  a  will  was  contested  on  tbe  ground 
that  it  was  induced  by  false  representations, 
findings  that  it  was  so  induced,  but  wlthont  a 
finding  that  proponent  knew  the  representa- 
tions were  false,  or  that  he  did  not  believe 
them  to  be  true,  were  Insufficient  to  establish 
that  tbe  will  was  induced  by  fraud. 

6.  Where  a  will  is  contested  for  fraud  in  in- 
ducing its  execution,  a  finding  that  proponent's 
representations  to  testator,  indocinK  the  wilU 
were  "false  or  fraudulent,''  in  the  disjunctive, 
is  insufficient, 

7.  Where  the  probate  of  a  will  is  contested 
on  the  ground  that  proponent  induced  its  ex- 
ecution by  fraud,  findings  of  fact  that  pro- 
ponent did  make  such  representations  were  in- 
sufficient to  show  fraud,  in  the  absence  of  a 
finding  that  the  representations  were  false, 
made  with  intent  to  deceive  or  induce  testator 
to  make  the  will,  or  made  l>efore  its  execution. 

8.  Where  a  will  was  contested  by  a  widow 
on  the  ground  that  proponent  had  induced  its 
execution  by  fraud,  a  finding  that  proponent 
by  false  or  fraudulent  statements  caused  testa- 
tor to  accuse  contestant  of  theft  was  imma- 
terial, since,  standing  alones  such  a  finding  did 
not  indicate  tbe  practice  of  actual  fraud. 

9.  Where  a  will  was  contested  by  a  widow 
on  the  ground  of  proponent's  fraud  in  inducing 
its  execution,  a  finding  that  testator  knew  con- 
testant was  a  dutiful  wife,  etc.,  not  only  failed 
to  show  fraud,  but  tended  to  show  that,  what- 
ever representations  proponent  might  have 
made,  they  bad  no  effect  on  testator's  mind. 

10.  In  a  will  contest,  a  finding  that  proponent 
made  statements  to  his  father  against  con- 
testant, testator's  wife,  which  proponent  knew 
to  be  false,  was  insufficient  to  show  fraud  in- 
ducing the  execution  of  the  will,  in  the  absence 
of  a  finding  that  proponent  made  the  state- 
ments with  intent  to  deceive  his  father  or  In- 
duce him  to  make  the  will,  and  that  the  father 
believed  the  statements  and  acted  on  them. 

11.  Where  a  will  is  contested  for  fraud,  a 
finding  that  no  fraud  or  misrepresentation  was 
practiced  on  testator  "at  the  very  time"  he 
signed  the  will  and  codicil  was  immaterial, 
since,  on  an  ispne  of  fraud,  the  particular  time 
at  which  the  fraudulent  representations  were 
made  is  immaterial. 

12.  Where,  in  a  will  contest,  contestant's  peti- 
tion charges  fraud  inducing  its  execution,  but 
the  precise  question  was  not  directly  presented 
to  the  jury  in  the  issues  on  which  they  were  re- 
quired to  return  findings,  and  tbera  was  no 
finding  of  fact  on  such  issues,  though  there 
were  various  findings  on  evidentiary  facts  not 
sufficient  in  themselves  to  show  fraud,  a  judg^ 
ment  denying  probate  will  be  rk>ersed  for  want 
of  a  finding  on  a  material  issue. 

13.  Code  Civ.  Proc.  {  273,  providing  that  the 
report  of  the  official  reporter  of  any  court, 
when  written  out  and  certified  as  a  correct 
transcript  of  the  testimony  and  proceedings  in 
a  case,  shall  be  prima  fade  correct,  does  not 
antborize  the  introduction  of  a  stenographer't 
report  of  the  evidence  of  testator  in  a  divorce 
snit  tried  some  years  before  bis  death,  in  a 
subsequent  will  contest  by  his  widow;  the 
transcript  amounting  to  no  more  than  testa- 
tor's declarations,  which,  if  admissible  at  alL 
might  have  been  proved  by  tbe  reporter's  oral 
tentimony  as  authorized  by  Code  Civ.  Proc.  | 
2047. 

Department  L  Appeal  from  superior 
court,  San  Joaqnin  county;  Edward  I. 
Jones.  Jndge. 

Application  by  Herbert  A.  Benton  for  pro- 
bate of  the  will  of  T.  N.  Benton,  deceased, 
to  which  Elizabeth  N.  Benton,  testator's 
widow,  filed  objections.  Prom  an  order  de- 
nying probate^  proponent  appeals.  Revers- 
ed. 
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J.  6.  Swinnerton  and  J.  J.  Fitzgerald,  for 
appellant  Nlcol,  Orr  &  Nutter  and  Budd  & 
Thompson,  for  respondent. 

GAROUTTE,  J.  The  widow  Is  contesting 
the  probate  of  the  will  of  her  deceased  hus- 
band, Tolman  N.  Benton.  The  proponent  of 
the  will  Is  Herbert  A.  Benton,  a  son  by  a 
previous  wife.  At  the  trial  before  a  Jury 
the  Issues  were  limited  to  Incompetency, 
and  also  fraud  practiced  upon  the  deceased 
by  the  proponent  of  the  will  in  the  making 
thereof.  Fifty  questions  puri>orting  to  bear 
upon  the  issues  raised  were  submitted  to  the 
Jury,  and  answers  returned  thereto.  Upon 
the  strength  of  these  answers  the  will  was 
denied  probate,  and  this  appeal  Is  taken 
from  that  Judgment,  upon  a  bill  of  excep- 
tions. 

It  is  first  asserted  that  the  petition  of  con- 
testant is  substantially  insufficient,  in  not 
showing  that  she  Is  beneficially  interested 
In  defeating  the  probate  of  the  will.  It  Is 
only  necessary  to  say  that  she  shows  herself 
to  be  an  heir  at  law  of  decedent,  and  that 
fact  gives  her  the  right  of  contest  As  bear- 
ing upon  this  right,  it  Is  immaterial  that  the 
will  attacked  possibly  gives  her  a  larger 
share  of  the  estate  than  she  would  take  as 
an  heir  at  law. 

There  appears  to  be  some  doubt  In  the 
minds  of  counsel  in  this  case,  and  also  In 
the  mind  of  the  trial  court  as  to  the  char- 
acter of  the  issues  which  may  or  should  be 
presented  to  the  Jury  In  a  case  of  the  pres- 
ent character.  Yet  in  view  of  the  provi- 
sions of  sections  1312  and  1314  of  the  Code 
of  Civil  Procedure,  we  see  no  reason  for 
doubt  as  to  the  proper  procedure  to  be  fol- 
lowed; as,  for  example,  in  this  case,  coun- 
sel and  court  may  have  submitted  to  the 
Jury  the  questions:  (1)  Was  the  decedent 
competent  to  make  a  last  will  and  testa- 
ment? (2)  Was  the  mind  of  the  decedent 
at  the  time  of  the  execution  of  the  will, 
free  fibm  fraud  practiced  upon  him  by  Her- 
bert A.  Benton?  These  were  the  ultimate 
facts  in  the  case.  A  negative  finding  by 
the  Jury  upon  either  of  them  would  have 
required  a  denial  of  the  will  to  probate. 
While  counsel  could,  in  addition  to  the  ulti- 
mate facts,  submit  Issues  bearing  specifical- 
ly upon  certain  branches  of  the  evidence, 
yet  that  course  is  not  at  all  necessary;  and 
in  many  Instances  the  submission  of  the  ul- 
timate fact  to  the  Jury  for  a  finding,  when 
accompanied  by  clear  and  explicit  instruc- 
tions as  to  the  law  which  should  govern  the 
Jurors  in  applying  the  evidence  and  arriving 
at  a  verdict  is  the  better  practice  to  pursue. 
If  the  verdict  of  the  Jury  condemns  the  will, 
a  Judgment  rejecting  its  probate  necessarily 
follows.  If  the  verdict  supports  the  will, 
then  the  court  should  take  evidence  upon 
the  matters  not  Involved  In  the  contest  and 
thereupon,  by  virtue  of  the  facts  declared 
by  the  verdict  conjointly  with  those  found 


by  the  court  adjudge  that  the  document  be 
admitted  to  probate. 

We  here  have  the  question  presented,  do 
the  issues  determined  by  the  Jury  Justify 
the  Judgment,  made  by  the  court  rejecting 
the  probate  of  the  will?  The  issue  as  to  tlie 
compefency  of  the  decedent  was  found  in 
favor  of  proponent,  and  the  issue  of  frand  is 
the  single  one  remaining.  The  findinss  of 
the  Jury  upon  the  issues  submitted  to  them 
stand  the  same  as  the  findings  of  fact  made 
by  the  court  in  a  dvll  action;  that  Is,  wben 
we  are  brought  to  the  consideration  ot  tbeir 
sufficiency  to  support  the  Judgment  render- 
ed. In  the  one  case  the  Jury  makes  the 
findings,  and  in  the  other  the  court  makes 
them;  and  as  said  in  Bull  t.  Bray,  88  CaL 
280,  26  Pac.  878,  13  L..R.  A.  576,  qaoting 
from  tue  syllabus:  "Where  probative  facts 
only  are  found,  yet  If  the  ultimate  fact 
flows  as  a  necessary  conclu8i<m  therefrom, 
the  findings  are  sufficient;  but  in  order  to 
warrant  the  appellate  court  in  Inferring^  an 
ultimate  fact  from  probative  facts.  It  mnst 
inevitably  follow  from  the  facts  fomtd." 
So,  in  a  case  where  the  probate  of  a  will 
Is  contested,  if  the  Issues  presented  to  the 
Jury  involve  simply  probative  facts,  then, 
to  Justify  the  court  in  rejecting  the  probate 
of  the  will,  the  ultimate  fact  of  fraud,  mi- 
due  influence,  or  mental  incomiieteney  must 
appear  conclusively  from  the  probative  facts 
found.  In  other  words,  the  trial  court  may 
not  Indulge  in  Inferences  of  fact  In  order 
to  support  the  Judgment  it  makes.  It  most 
weigh  and  test  the  facts  alone  that  are  pre- 
sented to  it  by  the  Jury.  Presumptlona  of 
law  may  be  Indulged  in,  but  the  Indulgence 
In  inferences  of  fact  as  to  matters  bearing 
upon  the  issues  presented  to  the  Jury  are 
denied  to  it  The  trial  court  must  be  a6le  to 
say,  "As  matter  of  law,  from  the  facts  found 
by  the  Jury,  thf$  Judgment  in  this  case  ,must 
be  one  rejecting  the  probate  of  this  wUL" 
If  an  ultimate' fact  of  fraud  or  mental  in- 
competency or  .undue  influence  be  found  by 
the  Jury,  then  the  court  is  bound  to  de- 
clare that  a  certain  particular  Judgment  fol- 
lows as  matter  of  law.  So  must  the  court 
be  able  to  declare  from  the  probative  facta 
found.  It  is  said  in  the  case  of  In  fe  Sander- 
son, 74  Cal.  208,  15  Pac.  757,  "In  cases  of 
contest  of  a  will  the  issues  must  be  such  as 
that  the  determination  of  them  wUl  leave 
to  the  court  no  office  except  to  enter  a  judg- 
ment admitting  the  will  to  probate  or  re- 
jecting It"  The  court  Is  here  speaking 
alone  of  the  Issues  Involving  the  ultimate 
facts  alleged  and  denied  by  the  pleadings. 

We  pass  to  a  consideration  of  the  Issues 
found  upon  by  the  Jury,  aud  discussed  by  coun- 
sel in  their  briefs:  "Was  Tolman  N.  Benton, 
at  the  time  of  and  in  the  malting  of  the  two 
papers  in  contest  actuated  and  contr(dled 
solely  by  representations  to  him  at  any  time 
made  by  Herbert  A.  Benton,  and  were  such 
representations  false  or  fraudulent!   A.  Xes.** 
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Then  follow  man7  qnestlomi  and  answers,  of 
whlrh  the  following  are  a  fair  Illustration: 
"(X)  Did  Herbert  A.  Benton  at  any  time  rep- 
resent to  Tolman  N.  Benton  tbat  the  contest- 
ant, Elizabeth  Benton,  was  stealing  from  blm, 
said  Tolman  N.  Benton?  A.  Yes.  (2)  Did 
Herbert  A.  Benton  at  any  time  represent  to 
Tolman  N.  Benton  that  contestant,  Elizabeth 
N.  Benton,  was  making  use  of  the  property 
of  Tolman  N.  Benton  for  the  benefit  of  oth- 
ers? A.  Yes."  We  then  have  qiiestlons  and 
answers  of  which  the  following  are  fair  illus- 
traUons:  "(1)  Did  Herbert  A.  Benton,  by 
any  false  or  frandolent  statement,  ever  cause 
Tolman  N.  Benton  to  accuse  contestant  of 
theft?  A.  Yes.  (2)  Did  Herbert  A.  Benton, 
by  any  fraudulent  or  false  statements,  induce 
or  persuade  Tolman  N.  Benton  to  apply  to 
contestai^t  any  vile  names  or  opprobrious 
epithets?  A.  Yes."  We  then  have  the  fol- 
lowing questions  and  answers:  "(1)  Did  Tol- 
man N.  Benton  at  all  times  know  that  con- 
testant had  been  at  all  times  to  lilm,  said 
Tolman  N.  Benton,  a  dutiful  wife?  A.  Yes. 
(2)  Did  Tolman  N.  Benton  at  all  times  know 
that  contestant  bad  never  at  any  time  given 
him,  said  Tolman  N.  Benton,  any  cause  to 
act  towards  her  or  treat  her  in  any  manner 
other  than  in  kindness?  A.  Yes."  We  also 
havn  these  questions  and  answers:  "(1)  Did 
Herl>ert  A.  Benton  ever  make  any  statements 
or  representations  to  Tolman  N.  Benton  about 
contestant  which  he,  said  Herbert  A.  Benton, 
knew  to  be  false?  A.  Yes.  (2)  Did  Tolman 
N.  Benton  ever  make  any  wlU  solely  by  rea- 
son of  any  false  representations  made  to 
bim,  Tolman  N.  Benton,  by  Herbert  A.  Ben- 
ton? A.  Yes.  (3)  Was  any  fraud  or  misrep- 
resentation practiced  by  any  person  on  Tol- 
man N.  Benton  at  the  very  time  he  signed 
the  paper  purporting  to  be  a  will,  and  dated 
October  9,  1896?    A.  No." 

That  which  will  vitiate  a  contract  will  viti- 
ate a  wUL  In  re  Kobler.  79  CaL  813,  21  Pac. 
75a  And  section  1672  of  the  CItII  Code 
provides:  "Actual  fraud  within  the  meaning 
of  this  chapter  consists  in  any  of  the  fol- 
lowing acts,  committed  by  a  party  to  a  con- 
tract, or  with  his  connivance,  with  Intent  to 
deceive  another  party  thereto,  or  to  Induce 
him  to  enter  into  the  contract:  (1)  The  sug- 
gestion as  to  a  fact  of  that  which  is  not  true. 
by  one  who  does  not  believe  It  to  be  true." 
Tried  in  the  crudble  furnished  by  this  sec- 
tion, do  the  facts  found  by  the  Jury  establish 
tbat  the  proponent  of  this  will  was  guilty  of 
frand  practiced  upon  decedent  hi  the  making 
thereof?  Upon  a  careful  consideration  of 
those  facts,  we  have  become  entirely  con- 
vinced that  they  do  not  constitute  a  fraud 
•which  vitiates  the  will  of  decedent  The 
most  Important  finding  of  the  jury  is  the  one 
arst  quoted.  Yet  It  falls  far  short  of  show- 
Itig  a  case  of  acttial  fraud,  within  the  mean- 
ing of  the  aforesaid  section  of  the  Olrll  Code. 
It  Is,  In  substance,  a  finding  that  the  deceased 
executed  the  will  and  codicil,  actuated  and 
oontrolled  solely  by  representations  made  to  | 


him  by  Herbert  A.  Benton,  and  tbat  these 
representations  were  false  or  frandulent.  In 
this  statement  of  facts  the  all-important  ele- 
ment is  lacking,  to  wit,  that'  Herbert  A.  Ben- 
ton made  these  representations  with  intent 
to  deceive  the  decedent,  or  with  intent  to 
Induce  decedent  to  execute  his  will.  An  In- 
tent to  do  one  of  these  things  is  always  an 
element,  and  a  necessary  element.  In  any 
given  state  of  facts,  in  order  that  those  facts 
may  constitute  actual  fraud.  This  particulari 
intent  is  the  leaven  which  permeates  the 
whole,  and  gives  it  the  name  of  fraud. 
Again,  there  is  no  finding  that  these  repre- 
sentations were  known  by  Herbert  A.  Benton 
to  be  false,  or  that  he  did  not  believe  them  to 
be  true.  These,  also,  are  elements  necessary 
to  a  showing  of  actual  fraud.  Again,  the  find- 
ing is  that  the  representations  were  false  or 
fraudulent  As  a  finding  of  fact  that  Is 
neither  one  thing  nor  the  other.  Perchance 
these  representations  were  all  fraudnlent  on- 
ly. The  word  "fraudulent"  as  here  used,  has 
no  well-defined  legal  meaning,  and  this  part 
of  the  finding  as  to  the  representatimis  being 
false  or  fraudulent  amounts  to  nothing.  This 
answer  by  the  jury  is  consistent  with  a  find- 
ing by  it  that  although  the  testator,  in  mak- 
ing the  will,  was  actuated  and  controlled  by 
the  representations  of  Herbert  A.  Benton,  and 
that  these  representations  were  false,  yet 
tbat  Herbert  A.  Benton  believed  them  to  be 
true,  and  made  them  with  the  best  of  mo- 
tives. It  would  not  be  fraudulent  for  him  to 
seek  to  control  the  testator  in  making  his 
will,  so  long  as  bis  purpose  and  the  effect 
thereof  was  proper;  and,  if  be  believed  that 
the  representations  he  made  were  true,  his 
conduct  would  not  be  fraudulent  nor  would 
the  will,  in  this  respect  be  executed  by  rea- 
son of  any  fraudulent  representation.  We 
next  have  findings  as  to  the  representattons 
made  by  Herbert  A.  Benton  to  decedent 
These  representations  do  not  appear  to  have 
any  connection  with  or  relation  to  the  repre- 
sentations referred  to  In  the  previous  finding; 
and  even  If,  by  Inference  or  conjecture,  it 
might  be  held  that  they  were  the  same  repre- 
sentations, still  there  is  no  finding  tbat  they 
were  false,  or  that  they  were  made  with  in- 
tent to  deceive  the  deceased  or  induce  him  to 
execute  his  will.  Neither  is  there  any  finding 
that  these  representations  were  made  prior 
to  the  execution  of  the  will.  As  to  the  find- 
ing that  Herbert  A.  Benton  by  false  or  fraud- 
ulent statements  caused  Tolman  N.  Benton 
to  accuse  contestant  of  theft,  and  others  of 
like  character,  we  see  no  Importance  what- 
ever in  them  as  casting  light  upon  the  ques- 
tion of  fraud.  Standing  alone,  they  wholly 
f&il  to  Indicate  the  practice  of  an  actual 
fraud,  and  when  joined  to  the  other  findings 
they  fall  to  add  any  strength  to  them.  The 
next  findings,  to  the  effect  that  Tolman  N. 
Benton  at  all  times  knew  that  contestant  was 
a  dutiful  wife,  and  lived  up  strictly  to  her 
marital  relations,  etc.,  only  serve  the  purpose 
of  showing  that  Herbert  A.  Benton's  repre- 
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■entations  to  deceased,  tending  to  the  con- 
trary, bad  no  effect  upon  decedent's  mind.  As 
to  the  findinf?  that  Herbert  A.  Benton  made 
statements  to  his  father  about  contestant 
which  he  (Herbert),  knew  to  be  false,  there 
Is  no  finding  that  he  made  these  statements 
with  Intent  to  ^deceive  his  father  or  to  induce 
him  to  make  bis  will;  neither  Is  there  a  find- 
ing that  the  father  believed  these  statements 
or  acted  upon  tbem.  It  does  not  even  appear 
that  they  were  made  prior  to  the  execution 
of  the  will.  While  the  next  finding  declares 
that  Tolman  N.  Benton  made  a  wiU  by  rea- 
son of  false  representations  made  to  him  by 
Herbert  A.  Benton,  there  is  no  finding  that 
these  representations  were  known  by  Herbert 
to  be  false  when  made.  Again,  It  Is  left  as 
a  pnre  matter  of  conjecture  that  the  language 
"a  will"  refers  to  the  will  and  codicil  here 
under  consideration.  We  do  not  attach  any 
special  importance  to  the  findings  declaring 
that  no  fraud  or  misrepresentation  was  prac- 
ticed by  any  person  on  Toiman  N.  Benton  "at 
the  very  time"  he  signed  the  will  and  codlclL 
Any  particular  moment  of  time  la  a  matter 
wholly  immaterial  to  the  Issue  of  fraud. 

We  are  led  to  the  conclusion  that  the  find- 
ings of  fact  returned  by  the  Jury  do  not  es- 
tablish a  case  of  fraud  In  the  execution  of 
the  will  and  codicil  here  Involved.  While 
the  petition  of  contestant  charges  fraud,  for 
various  reasons,  not  apparent  to  the  court, 
the  question  was  not  directly  presented  to 
the  Jury,  In  the  Issues  upon  which  they  were 
required  to  retunr  a  verdict  But,  upon  the 
other  hand,  we  find  no  declaration  of  the 
Jury  that  the  proponent  was  not  guilty  of 
the  practice  of  fraud  upon  the  decedent  In 
the  execution  of  the  wUL  While  we  have 
findings  indicating  that  at  the  "very  time" 
Toiman  N.  Benton  signed  the  will  and  codicil 
the  proponent  practiced  no  fraud  upon  him, 
stlU  this  finding  falls  far  short  of  a  finding 
that  the  making  of  the  will  was  not  had  un- 
der the  Infiuence  of  proponent's  fraud.  The 
case  then  presents  Itself  exactly  as  a  case 
where  there  is  no  finding  of  fact  upon  a 
material  issue,  and  the  Judgment  must  be 
reversed  for  that  reason. 

The  official  reporter  identified  a  certain 
document  as  a  certified  copy  of  the  testimony 
of  Toiman  N.  Benton,  given  by  him  in  an 
action  for  divorce  tried  some  years  prior 
thereto.  We  know  of  no  section  of  the  Code 
that  Justifies  the  admission  of  this  evidence. 
Section  273  of  the  Code  of  Civil  Procedure 
is  relied  upon  to  effect  that  purpose,  but  it 
does  not  go  to  that  extent  The  evidence 
here  sought  to  be  Introduced  stood  simply  as 
the  declaration  of  Toiman  N.  Benton;  and. 
If  his  declarations  were  competent  and  ad- 
missible evidence,  they  could  have  been 
placed  before  .the  Jury  by  oral  testimony  of 
the  reporter  who  heard  them,  and  his  recol- 
lection as  to  the  testimony  may  have  been 
refreshed  from  bis  notes  taken  at  the  time. 
Section  2047,  Code  Civ.  Proc.;  People  v. 
Gardner.  98  OaL  182,  82  Fac.  88a    The  said 


section  273  refers  to  reports  of  the  official 
reporter  required  to  be  filed  In  the  court 
This  question  is  discussed  In  Reid  v.  Reld,  IS 
Oal.  20S,  14  Pac.  781,  and  It  was  there  de- 
clared: "The  unfiled  transcript  is  certainly 
not  a  public  record,  but  must  be  put  upon 
the  footing  of  a  private  memorandum.  •  •  • 
We  think,  therefore,  that  section  273  does 
not  make  the  transcript  itself  admissible  in 
evidence.'' 

The  court  Is  convinced  that  all  the  testi- 
mony tending  to  the  point  that  contestant 
was  kind  to  proponent's  family,  waited  upon 
tbem,  etc..  Is  foreign  to  any  question  Involved 
in  the  Issues  upon  trial.  The  court  is  also 
satisfied  that  the  deed  of  trust  given  by  Toi- 
man N.  Benton  was  likewise  immaterial  as 
evidence.  The  lease  given  by  the  father  to 
proponent  also  stands  upon  the  same  foot- 
ing. The  court  is  well  satisfied  that  the 
questions  here  discussed  may  be  considered 
upon  a  bill  of  exceptions  taken  npon  appeal 
from  the  Judgment  The  court  is  also  con- 
vinced that  the  demurrer  to  the  petition  of 
contestant  was  properly  overruled.  For  tUe 
foregoing  reasons,  the  Judgment  Is  reversed 
and  the  cause  remanded. 


We  concur:    HARRISON,  J.;  VAN  DYKB. 


J. 


(m  CmL  OS) 
OARPT  T.  DOWDELL  et  al.  (S.  F.  l,C7a)« 
(Supreme  Court  of  California.    Feb.  4.  1901.) 

CONTRACTS— NOVATION— APPEAI^—INOONSIST- 

ENT  FINDINGS  —  IMMATERIAL.  QUESTION  — 
MORTGAOBS— FOREXJLO  SURE)— DECREE— COa- 
R£CTN£iSS— PRESUMPTION  ON  APPEAI.. 

1.  Defendants  gave  notes  to  a  lianlc.  secared 
by  chattel  mortgages  on  certain  wine  and  their 
manufacturing  plant.  Afterwards  a  part  of 
the  wine  was  sold,  with  the  consent  of  the 
bank,  on  the  agreement  that  ail  payments 
thereon  should  be  made  to  the  bank  and  cred- 
ited on  the  mortgagor's  acconnt  The  notes 
and  mortgages  were  assigned  by  the  bank. 
Held,  on  foreclosure  of  the  mortgages,  that  the 
contract  of  sale  was  not  a  novation,  under  Civ. 
Code,  S  1631,  providing  that  novation  only 
takes  place  by  substitution  of  a  new  obligation 
between  the  same  parties  with  Intent  to  extin- 
eniish  the  old  obligation,  or  by  substitution  of 
a  new  debtor  in  place  of  the  old  one,  with  in- 
tent to  release  the  latter,  since  the  purchaser 
was  not  substituted  as  a  debtor  with  intent 
to  release  defendants. 

2.  Where  there  was  neither  an  estoppel 
against  plaintiff's  maintaining  an  action  to 
foreclose  a  mortgage  on  part  of  mortgaged 
property,  nor  a  novation  as  to  the  obligations 
secured  by  the  mortgages,  and  the  decree  of 
foreclosure  did  not  include  certain  mortgaged 
wine  sold  with  the  mortgagee's  consent  a 
finding  that  under  the  contract  of  salcL  none 
of  the  mortgaged  property  was  rdeaaed  from 
the  mortgages,  though  inconsistent  does  not 
constitute  revmible  error,  since  it  is  immateri- 
al. 

3.  Where,  on  appeal  from  a  Jndgment  of 
foreclosure  of  chattel  mortgages,  there  was  no 
bill  of  exceptions,  and  the  description  of  the 
property  included  in  the  decree  coincided  with 
the  description  in  the  mortgages,  in  the  ab- 
sence of  a  showing  to  the  contrary  ths  decree 
will  be  presumed  to  be  correct 
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Department  1.  Appeal  from  superior 
court,  Napa  county;  F.  D.  Hamm,  Judge. 

Foreclosure  of  chattel  mortgages  by  Charles 
Carpy  against  James  Dowdell  and  others. 
From  a  Judgment  In  favor  of  plaintlft,  de- 
fendants appeal.    Affirmed. 

Rodgers  &  Paterson  and  F.  S.  Johnston, 
for  appellants.  Bigelow  &  Titus,  for  re- 
spondent. 

OAROrTTE,  J.  This  case  has  been  be- 
fore the  court  In  the  past.  Carpy  v.  Dow- 
dell, 115  Cal.  677,  47  Pac.  695.  The  facts  in- 
volved In  the  litigation  are  set  out  In  detail 
in  the  decision  rendered  at  that  time,  and 
we  will  now  only  state  those  which  are  nec- 
essary to  a  consideration  of  tlje  questions 
presented  upon  this  appeal.  Defendants  are 
appealing  from  a  Judgment  of  foreclosure 
rendered  against  them  upon  two  certain 
notes  and  chattel  mortgages.  FlaintlfF,  as 
assignee  of  the  notes  and  mortgages  from 
the  Bank  of  St  Helena,  brings  this  action  of 
foreclosure. 

It  Is  first  contended  that  the  findings  are 
substantially  the  same  as  those  upon  the 
previous  appeal,'  and  that  by  the  decision 
rendered  upon  that  appeal  It  was  held  that 
plaintiff  was  estopped  from  bringing  the  ac- 
tion. By  tliat  decision  it  was  held,  first,  that 
the  acts  of  the  cashier  of  the  bank  were 
the  acts  of  the  bank;  and,  second,  that  this 
plaintiff,  the  assignee  of  the  bank,  stood  In 
Its  shoes.  But  it  was  not  held  that  an  estop- 
pel existed  which  barred  the  prosecution  of 
this  action  for  every  part  of  the  mortgaged 
property. 

The  salient  facts  important  here  are  these: 
Defendants  sold  368,000  gallons  of  wine  to 
Chevalier  &  Co.,  to  be  delivered  In  50,000-gal- 
lon  installments,  the  purchase  price  to  be 
paid  as  the  wine  was  delivered.  The  Bank 
of  St.  Helena  held  chattel  mortgages  upon 
defendants'  personal  property,  which  includ- 
ed this  wine,  other  wine,  manufacturing 
plant,  etc.  The  sale  by  defendants  to  Cheva- 
lier &  Oo.  was  evidenced  by  an  instrument 
In  writing  which  the  bank  prepared;  and  at 
the  bank's  suggestion  and  request,  and  with 
the  consent  of  both  parties  to  the  contract, 
tbe  following  clause  was  Inserted  In  that 
vrritlng:  "All  payments  on  said  wines  to 
be  made  to  the  Bank  of  St  Helena  for  our 
account,  the  cashier  of  said  bank  to  receipt 
for  the  same."  As  suggested,  the  substance 
of  the  decision  upon  first  appeal  as  to  the 
question  of  estoppel  Is  a  contested  matter 
here.  And,  while  Isolated  excerpts  may  be 
taken  from  that  decision  tending  to  show 
that  a  complete  estoppel  upon  the  entire 
cause  of  action  stood  against  plaintiff,  yet, 
if  the  decision  as  a  whole  is  considered.  It 
Is  plain  that  such  a  holding  was  never  con- 
templated or  Intended  by  the  court.  In  the 
absence  of  language  in  the  opinion  pointing 
directly  to  a  declaration  of  that  character, 
we  will  not  so  hold  now,  for  the  reasoning 


by  the  court  at  that  time  does  not  demand. 
It  aud  neither  the  facts  of  the  case  nor  gen- 
eral principles'  of  law  Justify  a  conclusion 
that  such  Is  the  law.  The  reasonable  and 
fair  construction  of  the  decision  Is  there- 
fore that  the  estoppel  only  involved  the  368,- 
000  gallons  of  wine.  When  the  cause  went 
back  for  a  second  trial,  plaintiff  was  free 
to  litigate  his  rights  as  to  the  balance  of 
the  property  covered  by  the  mortgages. 

It  Is  contended  that  "the  contract  be- 
tween the  defendants  and  Chevalier  &  Co., 
consented  to  by  tbe  bank,  was  a  complete 
novation,  by  which  the  new  obligation  of 
Chevalier  &  Co.  to  pay  these  moneys  to  tbe 
bank,  to  be  credited  by  the  bank  to  the  ac- 
count of  the  defendants,  was  substituted  for 
the  original  obligation  of  the  defendants  to 
the  bank."  Under  section  1531  of  the  Civil 
Code,  a  novation  in  this  case  could  only  take 
place  "(1)  by  the  substitution  of  a  new  ob- 
ligation between  the  same  parties,  with  in- 
tent to  extinguish  the  old  obligation;  (2) 
by  the  substitution  of  a  new  debtor  in  place 
of  the  old  one,  with  Intent  to  release  the  lat- 
ter." There  is  no  question  here  of  the  sub- 
stitution of  a  new  obligation  between  the 
bank  and  these  defendants.  Hence  tbe  prin- 
ciple found  in  subdivision  1  of  tbe  aforesaid 
section  cannot  be  Invoked.  We  deem  it 
equally  clear  that  Chevalier  &  Co.  was  not 
substituted  as  a  new  debtor  in  place  of 
these  defendants  with  Intent  to  release 
them.  The  findings  In  this  case  neither  Jus- 
tify the  conclusion  that  the  parties  intended 
to  substitute  a  new  debtor  nor  to  extinguish 
the  old  obligation.  The  agreement  of  Chev- 
alier &  Co.  to  pay  these  moneys,  the  va- 
rious installments  of  the  purchase  price  of 
the  wine,  to  the  bank  for  the  account  of  de- 
fendants, has  none  of  the  essentials  of  a  no- 
vation, as  demanded  by  the  aforesaid  sec- 
tion of  the  Civil  Code.  Even  conceding  this 
covenant  of  the  contract  to  be  so  broad  that 
under  it  the  bank  was  authorized  to  credit 
the  payments  thus  made  by  Chevalier  &  Oo. 
upon  defendants'  notes,  still  that  fact  alone 
does  not  fill  the  measure  furnished  by  the 
statute.  We  cannot  find  an  intimation  in 
the  contract  that  the  bank  intended  to  re- 
lease defendants  from  the  notes  and  mort- 
gages, and  look  to  Chevalier  &  Co.  alone  for 
the  money  due  upon  them,  and  the  contract 
has  no  such  legal  effect.  An  Intent  upon 
the  part  of  the  bank  to  release  these  defend- 
ants from  their  original  obligations  is  a 
vital  'element  going  to  make  up  a  novation  In 
this  case.  That  Intent  Is  lacking,  and  for 
this  reason  alone  the  claim  of  novation  must 
fail. 

Even  conceding  the  finding  of  fact  made 
by  the  trial  court  to  the  effect  that  the 
bank,  under  the  Chevalier  transaction,  did 
not  release  any  of  the  mortgaged  property 
from  tlie  effect  of  the  mortgages,  may  be 
inconsistent  with  some  other  finding,  still 
the  mere  presence  of  an  inconsistency  In 
findings  docs  not  constitute  reversible  error. 
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The  Chevalier  wine  was  not  Included  in 
the  decree  of  foreclosure.  Hence  appellants 
have  no  cause  to  complain,  Ipoklng  at  the 
case  from  that  standpoint  There  being  nei-' 
ther  an  estoppel  against  plaintiff's  prosecu- 
tion of  this  action  as  to  the  remainder  of 
the  mortgaged  property,  nor  a  novation  as 
to  the  original  obligations  held  by  the  bank, 
this  finding  of  which  complaint  is  made  cuts 
no  figure  in  the  case. 

The  description  of  the  property  included 
in  the  decree  of  foreclosure  coincides  with 
the  description  found  In  the  Instruments  of 
mortgage,  and,  In  the  absence  of  some  show- 
ing to  the  contrary,  this  being  an  appeal 
from  the  Judgment  without  a  bill  of  ex- 
ceptions, the  decree  will  be  presumed  to  be 
correct  For  the  foregoing  reasons,  the 
Judgment  is  affirmed. 

We  concur:  HARRISON.  J.;  VAN  DIKE, 


(131  Cal.  49t) 
CARPT  T.  DOWDELL  et  al.    (S.  F.  1837.) 
(Supreme  Conrt  of  California.    Feb.  4,  1901.) 

APPKAL  AND  ERROR  —  REJECTION  OF  EVI- 
DENCE —  SUBSEQUENT  ADMISSION  —  MORT- 
QAGBS— FORECLOSURE  SALE  PENDING  AP- 
PEAL —  EFFECT  —  EVIDENCE  —  IMMATERIAL 
—REJECTION. 

1.  Where  evidence  was  received  proving  sub- 
stantially the  same  facts  that  rejected  evidence 
was  oflfered  to  prove,  no  error  amounting  to 
prejudice  was  committed. 

2.  Where,  pending 'appeal  from  a  judgment 
foreclosing  chattel  mortgages,  no  stay  bond 
was  given,  and  part  of  the  mortgaged  proper- 
ty was  sold  under  the  foreclosure,  the  proceeds 
being  paid  to  the  plaintiff  therein,  and  the 
judgment  was  reversed  and  the  cause  remand- 
ed, such  sale  and  payment  of  the  proceeds  did 
not  amount  to  a  payment  of  the  notes,  so  as 
to  bar  a  subsequent  foreclosure,  since  by  the 
reversal  of  the  judgment .  the  litigation  took 
the  form  it  had  prior  to  its  entry,  and  the 
notes  stood  unpaid. 

3.  Where  certain  wine  was  not  included  in 
a  judgment  foreclosing  a  chattel  mortgage 
thereon,  and  also  on  other  property,  it  was 
not  error  to  reject  evidence,  relative  to  such 
wine,  which  was  immaterial  on  the  question 
of  estoppel,  except  as  to  that  wine,  and  did 
not  tend  to  establish  a  novation. 

Department  1.  Appeal  from  superior  court, 
Napa  county;   E.  D.  Hamm,  Judge. 

Foreclosure  of  chattel  mortgages  by  Charles 
Carpy  against  James  Dowdell  and  others. 
From  an  order  denying  a  new  trial,  defend- 
ants appeal.    Affirmed. 

Rodgers  &  Paterson  and  F.  E.  Johnston, 
.  for  appellants.    Bigelow  &  Titus,  for  respond- 
ent 


GAROUTTE,  J.  This  Is  an  appeal  from  an 
order  denying  defendants'  motion  for  a  new 
.  trial  in  cause  No.  1,670,  this  day  decided  upon 
appeal  fiom  the  Judgment    63  Pac.  778. 

While  the  original  appeal  (115  Cal.  677,  47 
Pac.  695)  was  pending  in  this  court  defend- 
ants having  given  no  stay  bond,  a  portion 


of  the  personal  property  mortgaged  was  sold 
under  foreclosure  proceedings.  The  Judgment 
upon  that  appeal  was  subsequently  reversed, 
and  the  cause  remanded  for  a  second  trial. 
Thereupon,  defendants  filed  a  supplemental 
answer,  setting  out  that  the  notes  and  mort- 
gages forming  the  subject-matter  of  the  liti- 
gation had  been  fully  paid,  satisfied,  and  dis- 
charged. At  the  present  trial  in  the  superior 
court  for  the  purpose  of  establishing  this  al- 
legation of  payment  defendants  offered  in 
evidence  the  execution  and  proceedings  had 
thereunder  pending  the  first  appeal.  This 
evidence  was  rejected,  but  evidence  was  re- 
ceived which  proved  substantially  the  same 
facts;  and  for  that  reason  no  error  amount- 
ing to  prejudice  was  committed  by  the  trial 
court  even  conceding  the  ruling  erroneous, 
which  proposition  we  do  not  decide.  It  is 
not  disputed  but  that  the  sale  took  place 
.pending  the  appeal,  and  that  the  proceeds  of 
the  sale,  to  the  amount  of  the  Judgment 
were  paid  over  to  the  plaintiff.  But  the  con- 
tention of  respondent  is  that  those  acts  did 
not  In  law,  amount  to  payment  of  the  notes. 
With  that  contention  we  agree,  and  the  court 
so  found  the  fact  and  the  law.  The  sale  un- 
der foreclosure,  subsequently  followed  by  a 
payment  of  the  proceeds  thereof  over  to  the 
plaintiff,  may  Indicate  that  he  has  a  large 
amount  of  money  belonging  to  defendants, 
but  it  falls  short  of  proving  payment  of  the 
notes  involved  in  this  litigation.  There  la  no 
pretense  that  defendants  in  any  way  con- 
sented to  this  sale,  but  on  the  contrary,  one 
of  them  testified  that  they  did  not  consent 
The  Judgment  upon  which  the  sale  was  based 
was  reversed  and  set  aside  by  this  court 
The  foundation  upon  which  the  order  of  sale 
and  all  the  proceedings  had  thereunder  rested 
was  taken  away.  By  the  reversal  oC  the 
Judgment  the  litigation  took  the  form  it  had 
prior  to  its  entry,  and  the  notes  stood  unpaid. 
Thereafter  the  parties  stood  in  the  same  posi- 
tion as  if  no  Judgment  had  ever  been  ren- 
dered. Counsel  for  appellants  cite  no  au- 
thority which  holds  that  the  acts  here  con- 
sidered amount  to  a  payment  of  the  notes. 
Upon  the  other  hand,  there  is  both  authority 
and  principle  looking  to  the  contrary.  2 
Freem.  Judgm.  i  482. 

The  property  which  may  be  designated  as 
the  Chevalier  wine  was  not  included  in  the 
Judgment  of  foreclosure.  Hence,  in  view  of 
the  law  as  declared  In  this  cause  upon  appeal 
from  the  Judgment  no  error  was  committed 
by  the  trial  court  in  rejecting  the  evidence 
bearing  upon  that  transaction;  for  this  evi- 
dence of  Chevalier  and  others  was  not  ma- 
terial upon  the  question  of  estoppel,  other 
than  as  to  the  Chevalier  wine.  Neither  did  it 
tend  to  establish  a  novation.  For  the  forego- 
ing reasons,  the  order  appealed  from  is  af- 
firmed. 


J. 


We  concur:    HARRISON,  J.;  VANDYKE. 
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(IS  Colo.  App.  60) 

DKS  MOINES  LIFE  ASS'N  OP  DES 

MOINES.  IOWA,  T.  OWEN.i 

<Coart  of  Appeals  of  Colorado.    Jan.  14,  1901.) 

UFB  INSURANCE— ACTION  ON  POLICY— IN- 
STRUCTIONS. 

1.  A  defense  in  an  action  on  a  life  policy  was 
based  on  tlie  answers  to  two  questions  in  the 
application  for  insurance,  the  falsity  of  either 
of  which  would  have  avoided  the  policy.  Held, 
that  an  instruction  to  the  effect  that  the  jury 
could  not  find  for  the  defendant  unless  both 
answers  were  shown  to  be  false  was  mislead- 
ing. 

2.  An  instruction  in  an  action  on  the  life 
policy  that,  before  the  jury  could  find  for  de- 
fendant, they  must  find  that  the  habit  of  the 
assured  as  to  the  use  of  liquors  .prior  to  the 
application  for  insurance  had  been  intemper- 
ate, "through  life,"  was  erroneous. 

3.  It  is  erroneous  to  submit  an  undisputed 
fact  to  the  jury  as  a  question  In  dispute  under 
the  testimony. 

Appeal  from  district  court,  Arapfthoe  coun- 
ty. 

Action  by  Katie  M.  Owen  against  the  Des 
Moines  Life  Association  of  Des  Moines,  Iowa. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

M.  J.  Bartley  and  Blcksler,  McLean  &  Ben.| 
nett  tor  appellant  W.  Hy.  SnUth  and 
Charles  L>.  Richards,  for  appellee. 

WILSON,  J.  This  suit  was  brought  by  the 
beneficiary  to  recover  upon  a  life  insurance 
policy  which  was  alleged  to  have  matured 
by  the  death  of  the  Insured.  The  company 
set  up  two  defenses,  each  of  which,  it  was 
claimed.— and  correctly  so  If  the  defense  was 
sustained  by  the  evidence,— relieved  it  from 
liability.  The  first  was  based  upon  the  fol- 
lowing questions  and  answers  in  the  appli- 
cation for  insurance,  viz.:  "Ques.  What  is 
your  practice  as  regards  the  use  of  spirituous 
or  malt  liquors?  State  amount  and  kind 
consumed.  Be  very  exact."  To  which  the 
applicant  answered:  "None."  And  also  the 
following  question:  "What  has  been  your 
babit  in  this  respect  through  life?"  To 
■which  the  applicant  answered:  "Temperate." 
The  answer  of  defendant  alleges  that  each 
of  the  answers  to  such  questions  was,  at  the 
time  of  making  them,  false,  fraudulent  and 
untrue,  and  that  the  applicant  well  knew 
thorn  to  be  such.  The  second  defense  is  that 
the  contract  of  insurance,  by  virtue  of  its 
express  provisions,  became  null  and  void  be- 
cause "subsequent  to  the  issuing  of  the  said 
policy  of  insurance  the  said  Owen  became 
so  far  intemperate  in  the  use  of  intoxicating 
liquors  as  to  permanently  impair  his  health 
and  to  increase  the  hazard  upon  his  life, 
and  such  intemperance  directly,  materially, 
and  effectually  contributed  to  his  death." 
The  question  whether  the  statements  in  the 
application  for  insurance  were  warranties 
or  merely  representations  does  not  arise. 
It  was  alleged  in  the  answer  that  they  were 
'warranties.  '  The  case  was  tried  upon  that 
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theory,  and  the  court  so  instructed.  In  fact, 
this  was  not  denied  by  the  plaintiff  in  her 
replication.  The  matters  in  controversy  un- 
der both  defenses  were  purely  questions  of 
fact,  which  the  Jury  decided  in  favor  of  the 
plaintiff.  There  was  some  conflict  of  testi- 
mony, but  it  was  entirely  sufllcient  to  sus- 
tain the  verdict  of  the  jury;  and,  under  the 
well-settled  rule,  this  verdict  is  binding  up- 
on this  court,  provided  that  the  questions  for 
the  Jury  to  determine  were  submitted  to  it 
under  proper  Instructions.  Herein  lies  the 
difficulty  in  the  case. 

Instruction  No.  7,  requested  by  the  plain- 
tiff and  given  by  the  court,  was  as  follows: 
"The  court  instructs  the  Jury  that,  to  ena- 
ble you  to  find  for  the  defendant  on  the 
first  defense,  it  will  be  necessary  for  you  to 
find  from  a  preponderance  of  the  testimony 
that  at  the  time  of  making  of  said  answers 
the  practice  of  said  Edmond  M.  Owen  as  re- 
gards the  use  of  spirituous  and  malt  liq- 
uors, and  his  habits  through  life  in  that 
respect,  had  been  immoderate  and  intem- 
perate, and  that  said  Edmond  M.  Owen  had 
been  addicted  to  periodical  spreeing  for 
years  before  the  time  of  said  application, 
and  during  such  periodical  spreeing  the  prac- 
tice and  habit  of  said  Edmond  Owen  as  to 
the  use  of  spirituous  and  malt  liquors  were 
grossly  Intemperate  and  immoderate,  and  at 
such  time  said  Edmond  M.  Owen  consumed 
large  quantities  of  spirituous  or  malt  liq- 
uors; that  the  habit  of  said  Edmond  M. 
Owen  through  life  as  to  the  use  of  spirituous 
or  malt  liquors,  prior  to  signing  said  appli- 
cation, had  been  intemperate  and  immod- 
erate; and  that  If  said  facts  as  to  the  im- 
moderate and  intemperate  use  of  spirituous 
or  malt  liquors  or  as  to  periodical  spreeing 
bad  been  known  to  the  defendant  it  would 
not  have  issued  the  policy  of  Insurance  sued 
upon  in  this  action.  You  are  further  in- 
structed that,  unless  you  can  so  find  from  a 
preponderance  of  the  evidence,  your  verdict 
should  be  for  the  plaintiff  upon  the  first 
cause  of  defense."  This  Instruction  was 
clearly  erroneous.  The  first  defense  was 
based  upon  the  answers  to  two  questions, 
the  falsity  of  either  of  which  would  have 
avoided  the  policy.  This  instruction  con- 
founded and  Joined  together,  by  the  copu- 
lative conjunction  "and,"  the  answers  to 
both  questions,  and  also  other  independent 
facts  bearing  upon  such  answers.  It  there- 
by told  the  jury,  in  effect,  that  both  answers 
must  have  been  shown  to  have  been  false, 
before  the  jury  would  have  been  Justified  In 
finding  In  favor  of  the  defendant.  It  con- 
fused two  distinct  propositions  In  such  a 
\nanner  that  It  might  have  been  clearly  mis- 
leading to  the  jury.  The  Jury  was  further 
told  by  this  instruction  that,  before  It  could 
find  for  defendant  It  must  find  from  the  pre- 
ponderating weight  of  the  testimony  that 
the  habit  of  the  insured  as  to  the  use  of  liq- 
uors prior  to  the  signing  of  said  application 
had     been     intemperate     and     immoderate 


Digitized  by 


Google 


782 


63  PACIFIC  REPORTER. 


(Colo. 


through  life.  This  was  manifestly  enoneouB. 
If  the  practice  of  the  applicant  at  the  time 
of  the  application  as  to  the  use  of  spirituous 
and  malt  liquors  was  Intemperate  or  immod- 
erate, or  bad  been  such  at  any  time  within 
one  year  or  several  years  immediately  pre- 
ceding the  application,  it  would  have  been 
a  violation  of  the  terms  and  conditions  in 
the  contract  of  insurance,  the  same,  and  with 
the  same  effect,  as  If  the  applicant  had 
been  so  intemperate  and  immoderate  In  such 
use  of  liquors  tliroughout  his  entire  previous 
life.  The  instruction  was  further  erroneous 
because  it  required  the  jury,  before  It  could 
render  a  verdict  for  the  defendant,  .to  fur- 
ther find  that  if  the  alleged  facts  as  to  the 
immoderate  and  intemperate  use  of  spirituous 
or  malt  liquors,  or  as  to  the  periodical  spree- 
Ing  of  the  applicant,  had  been  l^nown  to  the 
defendant,  it  would  not  have  issued  the  pol- 
icy of  insurance.  This  was  not  an  issue  in^ 
the  case.  It  was  so  alleged  in  the  answer, 
and  was  not  denied  in  the  replication.  If 
material  at  all,  it  was  an  admitted  fact.  The 
only  tendency  of  this  portion  of  the  Instruc- 
tion, If  considered  at  all,  would  have  been 
to  mislead  and  confuse  the  jury.  To  have 
made  any  finding  as  to  this  point,  the  Jury 
would  have  been  required  to  Indulge  merely 
in  speculation,  because  there  was  no  evi- 
dence with  reference  to  it  It  la  error  to 
submit  an  undisputed  fact  to  the  jury  as 
a  question  in  dispute  under  the  testimony. 
Jenlis  V.  Oolwell,  66  Mich.  420,  33  N.  W.  528. 

Instruction  No.  8  Is  open  to  the  same  ob- 
jection. The  jury  was,  in  effect,  told  that 
although  it  might  find  that  after  the  Issu- 
ance of  the  policy  the  insured  became  so 
far  intemperate  as  to  Impair  his  health,  and 
that  such  intemperance  evidently  contribut 
ed  to  his  death,  yet,  before  the  Jury  could 
return  a  verdict  for  defendant,  it  must  first 
find  from  a  preponderance  of  the  testimony 
that  the  defendant  company  did  not  learn 
of  such  intemperance  imtil  after  the  death 
of  the  insured.  Even  if  this  had  any  ma- 
terial bearing  upon  the  question  of  the  avoid- 
ance of  the  policy,  there  was  no  testimony 
bearing  upon  it  It  was  an  undisputed  alle- 
gation of  the  answer  only,  and  it  was  im- 
proper to  submit  it  to  the  Jury  as  a  disputed 
question. 

The  tenth  Instruction  given  at  the  request 
of  the  plaintiff  was  in  such  language  as  also 
tended  to  mislead  and  confuse  the  jury.  It 
might  have  concluded  from  this  that  If  the 
defendant  liad  failed  to  establish  one  of  Its 
defenses,  even  though  it  had  sustained  the 
other,  it  would  have  been  Its  duty  to  return 
a  verdict  for  the  plaintiff. 

It  is  true  that  in  some  instructions  given 
on  behalf  of  defendant  the  court,  to  some 
extent,  laid  down  the  law  correctly  and  eloar- 
ly.  This  court  cannot  however,  determine 
by  which  instruction  the  Jury  was  controll- 
ed. Our  determination  must  be  governed  by 
the  fact  that  error  may  have  intervened. 
We  see  nothing  in  the  record  from   which 


we  may  conclude  which  instructions  the  jnry 
followed  upon  the  material  issues  presented. 
City  of  Boulder  v.  Niles,  9  Colo.  421,  12  Pac. 
632;  Grant  v.  Vamey,  21  Colo.  334,  40  Pac. 
771. 

This  case  lias  once  before  lieen  heard  ia 
this  court,— not  upon  its  merits,  however,— 
and  under  these  circumstances  we  regret  to 
again  render  Judgment  of  reversal,  but  we 
see  no  escape  from  it  Because  of  fatal  er- 
ror in  the  instructions  to  which  we  have  re- 
ferred, the  Judgment  must  be  reversed.  Re- 
versed. 


(K  OdO.  Avp.  W 
MASTER  BUILDERS'  ASS'N  et  aL  t. 
DOMASOIO. 

(Court  of  Appeals  of  Colorado.    Jan.  14,  1901.) 

BOYCOTTS— INJUNCTION  —  DAMAGES  —  BCILiD- 
ERS'  ASSOCIATIONS— FREEDOM  OF  CX>NTHACT 
—LETTERS— NOTICES— AUTHORITY. 

1.  A  letter  to  architects  of  a  building,  signed 
by  members  of  a  master  builders'  associatiOD. 
in  which  they  declined  to  bid  on  the  building  if 
plaintiff's  bid  should  be  received  in  competi- 
tion, would  not  authorize  a  judgment  for  dam- 
ages or  the  issuance  of  an  injunction  against 
such  members,  since  no  coercion  or  intimidation 
was  suggested,  and  the  architects  were  at  lib- 
erty to  receive  bids  from  numerous  boUders 
who  bad  not  signed  the  letter. 

2.  A  notification  by  a  builder  to  an  architect 
that,  if  he  should  receive  plaintiff's  bid  for 
work,  numerous  members  of  a  master  build- 
ers' association  would  refuse  to  bid  thereon, 
would  not  authorize  a  judgment  against  snch 
members,  in  the  absence  of  any  evidence  to 
show  authority  of  the  builder  to  give  such  no- 
tice. 

3.  Where  counsel  admitted  that  a  letter  to 
an  architect,  stating  that  if  he  accepted  plain- 
tiff's bid  on  certain  worit  others  would  refuse 
to  bid  thereon,  was  written,  signed,  and  de- 
livere<l  ns  stated,  the  use  of  the  words  "as 
stated"  did  not  constitute  an  admission  that 
all  the  other  allegations  of  the  complaint  were 
true,  so  as  to  authoriEe  a  judgment  against  the 
signers  of  the  letter. 


ty 


Appeal  from  district  court  Arapahoe  coun- 

Action  by  Franlc  Domascio  against  the 
Master  Builders'  Association  and  others  for 
damages  and  for  an  injunction.  From  a 
judgment  for  plaintiff,  defendants  appeal 
Reversed. 

Benedict  &  Phelps,  for  appellants.  O'Bry- 
an  &  O'Bryan,  for  appellee. 

WILSON,  J.  The  plaintiff  and  the  Indi- 
vidual defendants  are  all  builders  and  cou- 
tractors  In  the  city  of  Denver.  The  great 
length  of  the  complaint  precludes  its  inaer- 
tlon  in  full.  Its  material  averments  are  that 
in  the  said  city,  and  in  the  state  of  Colorado, 
the  architects,  and  also  the  owners  of  ground 
who  contemplate  erecting  buildings,  are  the 
patrons  and  customers  of  the  contractors; 
that  a  general  and  universal  custom  has  been 
adopted,  whereby  architects  solicit  contract- 
ors and  builders  to  examine  plans  and  spec- 
ifications prepared  by  them  for  proposeil 
buildings,  and  deliver  their  bids  to  the  said 
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architects,  who  afterwards,  In  the  presence 
of  the  contractors,  open  the  several  bids  so 
solicited  and  award  the  contract;  that  at 
the  time  set  forth  in  the  complaint  the  in- 
dividual defendants  were  united  and  com- 
bined together  for  the  purpose  of  regulating 
bids  of  contractors  for  the  construction  of 
such  buildings  as  might  be  erected  within 
their  said  -city  and  state,  by  pledging  them- 
selves not  to  bid  less  than  certain  amounts 
previously  agreed  upon  by  them  for  the 
whole  or  parts  of  such  projected  buildings, 
and  more  particularly  were  they  combined 
-and  united  and  confederated  together  to  pre- 
vent, by  Inducement,  threats,  or  Intimidation, 
not  only  all  other  contractors  and  builders 
who  were  not  members  of  the  defendant  as- 
sociation (a  corporation  of  which  it  was  al- 
leged the  individual  defendants  were  all 
members)  from  bidding  or  entering  into  any 
contract  to  build  any  structures  to  be  erected 
within  said  city  or  state,  but  also  for  the 
erpress  purpose  of  Inducing  others— the  pa- 
trons and  customers  of  such  contractors— to 
cease  patronizing,  trading,  or  doing  bnslness 
with  any  contractor  or  builder  not  a  mem- 
ber of  such  organization;  and  that  the  ex- 
press purpose  of  such  combination  and  con- 
federation was  to  injure  those  who  were  not 
members  of  such  association,  and  to  benefit 
each  and  all  of  said  defendant  persons,  at  the 
expense  of  other  contractors  who  were  not 
members  of  the  association;  and  that  all  of 
the  said  unlawful  purposes  and  objects  were 
acquiesced  in,  ratified,  and  acted  upon,  not 
only  by  the  said  members  of  the  association, 
but  also  by  the  said  defendant  association  It- 
self. As  specific  acts  of  injury  to  the  plain- 
tiff. In  furtherance  of  this  alleged  conspiracy 
and  confederation,  the  complaint  charged 
that  certain  architects  In  Denver,— the  firm 
of  Marean  &  Norton,— being  about  to  con- 
struct a  building  for  one  McCartney,  request- 
ed plaintiff  to  make  a  bid  therefor;  that, 
when  he  presented  his  bid,  said  architects  in- 
formed him  that  they  would  not  receive  it  for 
CMisideration,  because  they  had  received  a 
-written  notice,  signed  by  each  of  the  individ- 
ual defendants  herein,  and  in  words  as  fol- 
lows: "Denver,  May  10th,  1897.  Messrs. 
Marean  &  Norton— Gentlemen:  We,  the  un- 
dersigned members  of  the  Master  Builders' 
Association,  decline  to  bid  on  the  McCartney 
1)nllding  if  Mr.  Domascio's  bid  is  received  in 
•competition.  Respectfully  yours."  The  com- 
plaint further  charges  that  afterwards  the 
Individual  defendants,  through  one  of  them, 
William  Simpson,  notified,  verbally,  William 
CSowe,  another  architect,  that,  should  he  ac- 
cept or  receive  any  offer  or  bid  from  plain- 
tiff for  the  construction  and  erection  of  a 
building  contemplated  to  be  erected  by  him, 
each  of  said  defendants  would  refuse  to  bid 
upon  the  said  work,  or  allow  any  one  else  so 
to  do,  and  thereby  financially  ruin  and  de- 
stroy the  business  of  said  architect  by  in- 
ducing others  to  desist  from  patronizing  or 
employing  him;   that  said  Simpson  stated  to 


said  Cowe  that  it  was  the  Intention  of  de- 
fendants to  protest  against  the  plaintiff  doing 
any  woifc  or  labor  for  any  of  the  architects 
within  the  city  of  Denver;  that  all  of  said 
threats,  words,  Inducements,  and  acts  were 
done  with  the  express  purpose  to  injure  plain- 
tiff and  destroy  his  business,  and  benefit  the 
said  defendants,  and  each  of  them,  at  the  ex- 
pense of  plaintiff,  and  were  made  and  done 
without  legal  excuse,  and  in  willful  disregard 
of  plaintiff's  rights,  and  were  a  wanton  and 
malicious  interference;  that  by  reason  there- 
of they  did  Induce  the  said  Cowe  to  notify 
plaintiff  that  he  could  not  accept  plaintifTs 
bid  for  the  building  proposed;  that  the.  de- 
fendants had  ad<^ted  the  above  set  forth 
systematic  course  of  threats,  inducements, 
and  intimidations,  which,  if  persisted  In, 
would  destroy  the  plaintiff's  business,  and 
had  expressly .  stated  to  divers  and  various 
other  persons,  more  particularly  to  the  above- 
mentioned  architects,  that  they  proposed  to 
so  continue  their  systematic  course  of  injury 
to  the  plaintiff,  and  to  destroy  hfs  business, 
by  inducing  customers  to  refrain  from  doing 
business  with  him.  The  individual  defend- 
ants filed  a  verified  answer,  specifically  deny- 
ing all  of  the  material  allegations  of  the 
complaint,  except  the  execution  and  delivery 
of  the  notice  to  Marean  &  Norton.  Thqr  de- 
nied that  the  Master  Builders'  Association 
was  composed  of  the  individual  defendants, 
but,  on  the  contrary,  averred  that  at  least 
four  of  the  defendant  individuals  and  firms 
were  not  members  of  said  association.  They 
further  averred  that  said  association  included 
in  its  membership  only  about  15  contractors 
and  builders,  whereas  outside  of  the  associa- 
tion, and  not  members  thereof,  there  were 
about  50  builders  and  contractors  In  the  dty 
of  Denver,  and  also  that  none  of  the  archi- 
tects in  said  city  were  members  of  the  as- 
sociation. They  denied  that  they,  or  any  of 
them,  through  the  defendant  Simpson,  who 
was  not  a  member  of  the  association,  ever  no- 
tified any  patron  or  customer  of  plaintiff  that, 
should  he  accept  or  receive  any  offer  or  bid 
from  plaintiff  for  the  construction  of  a  build- 
ing, they  would  refuse  to  bid  thereon;  denied 
that  they,  or  any  of  them,  ever  stated  to  said 
Cowe  that  they  would  induce  others  to  desist 
from  patronizing  or  employing  him  If  he  re- 
ceived any  bid  from  plaintiff,  or  that  they 
ever  stated  that  It  was  their  pucpose  to  pro- 
test against  the  plaintiff  doing  any  work  or 
labor  for  any  architect  In  the  city  of  Den- 
ver, or  that  It  was  their  purpose  to  enter 
similar  protests  whenever  any  of  plaintiff's 
patrons  should  open  bids  for  the  construc- 
tion of  buildings,  and  denied  that  the  defend- 
ant Simpson  was  In  any  manner  authorized 
or  empowered  to  speak  or  act  for  the  associa- 
tion or  for  the  individual  defendants.  The 
Master  Builders'  Association  filed  a  separate 
answer,  in  which,  after  admitting  its  incor- 
poration, it  denied  all  the  specific  allegations 
of  the  complaint  with  reference  to  it;  denied 
that  it  had  anything  whatever  to  do,  or  that 
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any  purpose  of  Its  organization  bad  anything 
to  do,  with  the  regulating  of  bids  of  contract- 
ors and  builders  for  the  construction  of  any 
building  in  any  manner  or  form  whatsoever, 
or  anything  in  any  way  relating  to  the  pre- 
vention of  any  person  or  persons  whomsoever 
from  bidding  upon  or  entering  into  building 
contracts;  denied  that  It  had  in  any  man- 
ner either  acquiesced  In  or  ratified,  or  in  any 
manner  acted  upon,  any  of  the  purposes  or 
objects  alleged  in  the  plaintiff's  complaint. 
Ko  reply  was  filed. 

The  case  being  called  for  trial,  the  defend- 
ants objected  to  the  Introduction  of  any  testi- 
mony, on  the  ground  that  the  complaint  stat- 
ed no  facts  to  constitute  a  cause  of  action. 
This  objection  was  overruled.  Thereupon  the 
case  was  submitted  upon  an  agreed  statement 
of  facts,  the  attorneys  for  the  defendants  ad- 
mitting In  open  court  that  the  letter  or  notice 
to  Marean  &  Norton  was  written,  signed,  and 
delivered  by  them  to  the  architects  as  stated, 
and,  further,  that  the  architects  would  testify 
that,  except  for  such  notice,  they  would  have 
received  plaintiff's  bid  In  competition  with 
the  others.  Defendants  further  admitted  that 
the  plaintifC  could  show,  by  reason  of  the  time 
which  he  spent  In  connection  with  the  bid  and 
In  damage  to  his  business,  he  sustained  a 
loss  to  the  amount  of  $50,— this  showing,  how- 
ever, to  be  considered  as  made  and  admitted 
by  the  court  against  the  objection  of  defend- 
ants that  it  was  not  admissible  under  the 
pleadings;  that  there  was  no  right  of  re- 
covery of  any  damages,  even  nominal  dam- 
ages, or  any  other  sum,  on  account  of  the  al- 
leged wrongs;  and  that  nothing  appeared 
which  would  Justify  the  court  either  in  award- 
ing any  damages  or  in  granting  injunctive  re- 
lief. The  court  found  the  issues  for  the  plain- 
tiff, awarding  him  Judgment  for  damages  In 
the  sum  of  ?50,  and  a  permanent  writ  of 
injunction  directed  to  each  of  said  defendants, 
and  the  officers  and  members  of  the  Master 
Builders'  Association  of  Denver,  restraining 
them,  and  each  of  them,  from  in  any  manner 
or  way  Interfering  with  or  molesting  the  busi- 
ness of  plaintiff  by  sending  written  or  verbal 
messages  to  any  of  the  architects  of  Denver, 
notices  or  messages  of  their  objection  to  the 
bidding  by  the  said  plaintiff  upon  any  con- 
templated woTlc,  as  well  also  inhiblthig  them 
from  "in  any  manner  or  way  Ihterfering  with 
the  business  of  the  said  plaintiff,  or  inducing 
others  to  desist  or  refuse  to  employ"  him. 

In  cases  arising  from  "strikes"  or  "boy- 
cotts," the  most  delicate  and  frequently 
close  legal  questions  are  presented,  and  in 
their  determination  courts  oannot  be  too 
careful  to  avoid  trenching  upon  the  rights 
and  liberties  of  the  individual  citizen,  guaran- 
tied by,  and  universally  recognized  under,  our 
constitution  and  our  system  of  government. 
It  Is  true  that  no  question  growing  out  of  a 
"strike"  is  here  Involved;  the  controversy  not 
being  between  employers  and  employes,  nor 
capital  and  labor.  It  does,  however.  If  the 
allegations  of  the  complaint  are  to  be  tal^eu 


as  true,  Involve  some  legal  principles  w^hick 
are  Included  In,  arise  in,,  or  are  closely  allied 
to,  those  controlling  the  determination  of 
cases  of  boycott  Whether  such  a  case  is 
here  made  by  the  specific  allegations  of  plain- 
tiff and  by  the  evidence  as  will  constitute  a 
good  cause  of  action,  and  a  wrong  for  which 
the  law  will  give  a  remedy,  is  the  question 
to  be  determined.  It  may  be  stated  as  a 
general  principle,  so  universally  recognized 
in  this  country  as  to  become  axiomatic,  that 
every  man  has  a  lawful  right  to  worlc  for  or 
deal  with,  or  to  refuse  to  woric  for  or  deal 
with,  any  man  or  class  of  men  as  be  sees 
fit;  and  uiKin  the  same  principle  he  has  a 
lawful  right  to  compete  with,  or  refuse  to  com- 
pete with,  any  person  or  persons  or  class  of 
men  as  he  sees  proper.  A  lawyer  may  refuse 
to  be  associated  in  a  case  with  another,  a 
physician  may  decline  to  be  called  in  con- 
sultation with  another  physician,  and  a  me- 
chanic may  decline  to  enter  into  competition 
for  a  contract  with  any  otlier  mechanic  or 
class  of  mechanics.  This  each  of  these  par- 
ties may  do  in  the  exercise  of  his  indlvidnal 
right  and  liberty,  and  whatever  may  be  his 
motive,  or  whatever  may  be  the  resulting  In- 
Jury  arising  from  it,  ttie  law  can  afford  no 
redress.  There  may  be  some  loss  to  the  phy- 
sician, resulting  from  the  refusal  of  another 
to  act  in  consultation  with  him,  and  to  the 
lawyer  whom  another  may  refuse  to  have 
employed  as  his  associate,  but  the  actual  re- 
fusal by  these  parties,  being  lawful,  will  not 
sustain  an  action  by  the  other  for  damages. 
and  what  one  lawyer  or  physician  or  me- 
chanic may  lawfully  do  any  number  may  do. 
In  the  written  notice  of  Marean  &  Norton 
there  was  no  threat,  expressed  or  implied, 
either  against  the  plaintiff  or  against  the 
architects,  nor  was  there  any  language  even 
suggestive  of  coercion  or  Intimidation.  The 
latter  were  at  perfect  liberty  to  have  received 
the  bid  of  the  i4aintiff,  and  In  so  doing  not 
have  become  liable  to  any  threatened  loss,  in- 
Jury,  or  penalty.  It  cannot  even  be  said  in 
this  case  that  they  would  have  been  embar- 
rassed by  reason  of  the  number  of  contractors 
who  had  signed  tills  notice,  because  it  is 
undisputed  that  there  were  at  least  50  other 
contractors  in  the  city  from  whom  they  could 
have  solicited  and  received  bids.  We  tJhinlk, 
therefore,  there  was  nothing  in  this  specific 
act  which  could  have  sustained  a  Judgment 
against  the  defendants  for  damages  or  the 
issuance  of  the  injunctive  writ.  The  Cowe 
case  still  less  furnishes  any  ground  for  the 
Judgment  The  answer  of  the  defendants 
specifically  denied  that  Simpson  was  author- 
ized by  the  other  defendants,  or  any  of  them, 
to  act  or  speal:  for  them  In  this  matter,  and 
there  was  neither  evidence  nor  admission  to 
sustain  any  allegation  of  the  complaint  in 
respect  thereto.  The  Judgment  against  the 
defendant  association  cannot  be  sustained  on 
any  ground.  The  acts  charged  against  it  by 
the  complaint  were  specifically  denied,  and 
there  was  not  a  scintilla  of  evidence  or  admis- 
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sion  to  the  contrary.  The  views  which  we 
have  expressed  are  not  only  consonant  with 
reason,  but  we  believe  are,  without  exception, 
supported  by  the  best  authority.  We  here 
cite  a  few:  Manufacturing  Co.  v.  HoUis,  54 
Minn.  223.  55  N.  W.  1119;  Macauley  v.  Tlemey 
(R.  I.)  33  Atl.  1,  87  L.  R.  A.  455;  Carew  v. 
Rutherford,  106  Mass.  14;  Com.  v.  Hunt,  4 
Mete.  (Mass.)  Ill;  Hunt  v.  Slmonds.  19  Mo. 
583;  Payne  v.  Railroad  Co.,  13  Lea,  507; 
Brewster  v.  C.  Miller's  Sons  (Ky.)  41  S.  W. 
301,  38  L.  R.  A.  505;  Cooley,  Torts,  pp.  278, 
688. 

The  facts  and  the  legal  principles  here  in- 
volved are  very  similar  to  those  In  the  two 
cases  first  cited,  and  In  each  there  was  pre- 
sented upon  the  facts  a  stronger  case  for  Re- 
lief than  here.  In  each  there  was  an  ex- 
press agreement  among  the  members  of  an 
association  not  to  deal  thereafter  with 
wholesale  dealers  who  should  at  any  time 
sell  lumber  to  those  not  members  of  the  as- 
sociation. Here  was  nothing  of  that  kind. 
Defendants  did  not  notify  or  threaten  the 
architects  that,  In  case  they  received  the 
bid  of  the  plaintltr,  they  (the  defendants) 
would  thereafter  refuse  to  deal  with  them. 
All  that  the  defendants  did  say  to  the  archi- 
tects was  (giving  the  notice  and  the  allega- 
tions the  broadest  construction):  "If  you 
receive  the  bid  of  the  plalntlfF  for  any  con- 
tract, we  will  not  give  you  our  bids  in  com- 
petition therewith." 

The  authorities  cited  by  the  plaintiff  are 
not  in  point,  and  they  can  be  readily  distin- 
guished from  the  case  at  bar.  As  we  read 
them,  all  expressly  turn  upon  the  fact  that 
there  was  coercion,  intimidation,  or  mali- 
cious threats  to  do  an  unlawful  injury.  In 
Van  Horn  v.  Van  Horn,  52  N.  J.  Law,  285, 
20  Atl.  485,  10  L.  R.  A.  184,  there  were  alle- 
gations in  the  complaint  that  the  defend- 
ants, in  pursuance  of  an  unlawful  conspir- 
acy to  mln  the  business  of  plaintiff,  had 
endeavored  to  prevent  her  customers  and 
friends  from  dealing  with  her  by  falsely  rep- 
resenting to  them  that  she  would  not  be  able 
to  carry  on  her  business,  but  would  have 
to  dose  up,  as  she  was  selling  goods  that 
did  not  belong  to  her,  and  living  off  the  pro- 
ceeds, instead  of  accoimting  therefor;  also 
by  sending  threatening  notes  and  messages 
to  them,  designed  to  intimidate  them  from 
having  any  dealings  with  her;  also  that 
tbey  threatened  to  pursue  her  until  she  was 
mined;  also  that  the  defendants,  by  cor- 
rupt, fraudulent,  and  deceitful  representa- 
tions, did  induce  the  wholesale  firm  which 
was  supplying  plaintiff  with  goods  to  remove 
the  stock  already  supplied  her,  to  refuse  to 
deliver  to  her  other  goods  as  agreed  for, 
and  to  break  Its  contracts  with  her,  leaving 
her  entirely  without  any  stock  to  sell  or 
'  pnrcbasers  to  buy  from  her,  by  means 
whereof  she  could  not  obtain  goods,  and 
was  driven  ont  of  her  business  and  occupa- 
tion. In  Doremus  v.  Hennessy,  176  111.  COS, 
-)2  K.  E.  924,  43  L.  R.  A.  797,  it  was  shown 
(53  P.— 50 


that  the  defendants  had  Induced  various  per- 
sons with  whom  the  plaintiff  had  contracts 
to  do  work  to  break  such  contracts,  and  also 
threatened  persons  with  whom  she  was  do- 
ing business  to  utterly  ruin  their  business 
if  tbey  continued  to  deal  with  her,  and 
that  by  means  thereof  the  business  of  the 
plaintifC  was  utterly  destroyed  and  broken 
up.  The  case  of  Casey  v.  Typographical  Un- 
ion (C.  C.)  45  Fed.  135,  12  U  R.  A.  193,  was 
that  of  a  boycott  against  a  newspaper.  The 
court  found  it  to  have  been  clearly  shown 
that  the  boycott  was  to  be  enforced  by 
threatening  loss  of  business  to  those  who, 
baring  no  connection  with  the  union,  should 
continue  to  advertise  with,  or  In  any  way 
patronize,  the  plaintiff.  Even  In  Jackson  v. 
Stanfleld,  137  Ind.  592,  36  N.  E  345,  37  N.  B. 
14,  23  L.  R.  A.  588,  upon  which  plaintiff  most 
strongly  relies,  the  court,  In  speaking  of  the 
acts  or  policy  In  cases  of  this  character 
which  would  create  a  liability  for  damages, 
says:  "It  is  not  a  mere  passive,  let-alone 
policy— a  withdrawal  of  all  business  rela- 
tions, intercourse,  and  fellowshli»— that  cre- 
ates the  liability,  but  the  threats  and  intimi- 
dation shown  In  the  complaint"  All  other 
cases  called  to  our  attention  by  the  plaintiff 
are  found,  upon  examination,  to  be  of  a  sim- 
ilar tenor  to  those  to  which  we  have  re- 
ferred. 

In  his  oral  admission  of  fact,  which  was. 
as  we  have  seen,  the  only  evidence  in  the 
case,  the  counsel  for  defendants  used  the 
following  language:  "I  have  admitted,  and 
do  again  admit,  if  necessary,  that  the  letter 
or  communication '  mentioned  In  the  com- 
plaint, and  signed  by  these  defendants,  or 
nearly  all  of  them,  was  written,  signed,  and 
delivered  by  them  to  the  architect  as  stat- 
ed." Plaintiff  seeks  to  base  a  contention  up- 
on the  use  of  the  words,  "aa  stated";  that 
the  admission  thereby  embraced  not  only  the 
fact  of  writing,  signing,  and  delivering  the 
statement, '  but  all  of  the  allegations  of  the 
complaint  as  to  the  purpose,  objects,  and  In- 
tent of  the  defendants  In  the  giving  of  such 
notice.  We  think  this  claim  entirely  unten- 
able. The  connection  In  which  the  words 
were  used  clearly  Indicates  that  they  had 
reference  only  to  the  alleged  writing,  sign- 
ing, and  delivery  of  the  notice  to  the  archi- 
tects. If  there  could  be  any  doubt  about 
this,  it  would  be  entirely  set  at  rest  by  the 
fact  that  in  their  answer  the  defendants  ex- 
pressly denied  the  alleged  Intent  to  intimi- 
date and  coerce  or  ruin  the  business  of  the 
plaintiff  or  of  the  architects. 

We  do  not  go  to  the  extent  of  holding  that 
the  complaint  wholly  failed  to  state  a  caiise 
of  action.  It  Is  possible  that  some  parts  of 
it  did.  We  do  hold,  however,  that  the  alle- 
gations of  the  complaint  with  reference  to 
the  notice  to  Marean  &  Norton,  signed  by 
defendants,  did  not,  of  themselves,  state  a 
cause  of  action,  nor  did  the  proof  or  admis- 
sion as  to  the  giving  of  such  notice  and  Its. 
contents  support  any  Judgment  in  favor  of 
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the  plaintiff,  nor  sustain  the  court  in  grant- 
ing the  inJuneti^'•  writ  which  It  did. 

There  was  not  a  scintilla  of  evidence,  ei- 
ther by  admission  or  otherwise,  against  the 
defendant  corporation,  the  Master  Builders' 
Association  of  Denver,  and  hence  the  court 
had  no  authority  whatever  to  render  a  judg- 
ment or  Issue  a  writ  of  injunction  against 
It  The  judgment  will  be  reversed.  Re- 
versed. 


(15  Colo.  App.  620) 

KAUFMAN  V.  BURCHINEUUi 

(Court  of  Appeals  of  Colorado.    Dec.  10,  1900.) 

FRAUDULENT  CONVEYANCE)— STATEMENTS  OF 
AGENT— TELEGRAM— HEARSAY  EVIDENCE:— 
ADMISSIBILITY  —  ASSIGNMENT  OF  NOTE  — 
SETTING  ASIDE  CONVBYANCB— RIGHTS  OF 
ASSIGNEE. 

1.  Where  a  creditor,  on  going  to  his  debtor's 
store,  found  it  in  possession  of  K.,  who  was 
engaged  in  pacliing  the  goods,  statements  of 
K.,  who  was  the  agent  of  another  creditor,  as 
to  what  disposition  was  being  made  of  the 
goods,  were  admissible  to  show  a  fraudulent 
conveyance  to  K.'s  principal,  tbongh  there  was 
no  proof  of  K.'s  agency  for  any  specific  pur- 
pose. 

2.  Where  a  debtor's  store  was  in  the  posses- 
sion of  a  creditor's  agent,  who  was  engaged  in 
packing  the  goods,  and  the  agent  showed  S., 
another  creditor,  a  telegram  stating  that  an 
p:cplanation  would  be  mailed  to  S.  in  a  short 
time  as  to  what  disposition  was  being  made  of 
the  goods,  such  telegram  was  admissible  in 
proof  of  a  fraudulent  conveyance.^ 

3.  Answers  in  a  deposition  .which  consisted 
of  what  others  had  told  the  witness  are  not 
admissible. 

4.  Where  a  charge  was  given  orally,  and  did 
not  consist  of  specific  propositions,  and  waa 
not  divided  into  particular  paragraphs,  a  gen- 
c-ral  exception  to  the  charge  as  a  whole  will 
not  be  considered  on  appeal. 

5.  Where  an  insolvent  debtor  agreed  to  se- 
cure a  note  by  a  transfer  of  the  bills  of  lad- 
ing for  certain  goods,  but  without  transferring 
such  bills  fraadulently  conveyed  the  goods  pri- 
or to  an  assignment  of  the  note,  the  assignee 
cannot  maintain  an  action  to  set  aside  the  con- 
veyance. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Charles  Kaufman  against  Wil- 
liam K.  Burchlnell.  From  a  Judgment  In 
favor  of  defendant,  plaintiff  appeals.  Re- 
versed. 

Westbrook  S.  Decider,  for  appellant  E.  T. 
Wells  and  M.  F.  Taylor,  for  appellee. 

BISSELIi,  P.  J.  This  is  one  of  those  con- 
tests between  creditors  of  an  insolvent  debtor 
which  frequently  develop  surprising  differ- 
ences of  recollection,  and  wherein  the  par- 
ties, in  attempting  to  save  their  claims,  some- 
times depart  from  the  lines  established  by 
high  commercial  honor.  It  looks  very  much 
as  though  the  appellant  bad  not  only  attempt- 
ed, but  succeeded,  in  getting  the  better  of 
Mrs.  Hlnda  Solomon  in  the  struggle  for  pref- 
erence. Notwithstanding  this  fact,  we  are 
not  able  to  see  that  the  conduct  of  Mrs.  Solo- 
mon's agents  In  the  transaction  would  be 


>  Rehearing  denied  February  11,  1901. 


Wholly  exempt  from  criticism.  The  Judg- 
ment, which  possibly  worked  out  substan- 
tial Justice,  cannot  be  permitted  to  stand. 
In  1S98,  Mrs.  C!ohn  was  doing  a  merchandise 
business  in  the  city  of  Denver,  carrying  it  on 
through  her  husband,  Fred  Cohn.  The  busi- 
ness was  unprofitable,  and  Cohn  and  Mrs. 
Hiiida  Solomon  had  some  business  transac- 
tions. Mrs.  Solomon,  however,  did  bnsinefls 
through  her  husband,  who  managed  it,  and 
executed  all  papers  for  her,  precisely  as 
though  the  business  was  his  own.  There  were 
some  real-estate  dealings  carried  on  by  the 
Cohns,  and  they  seem  to  have  borrowed  some 
money  from  Mrs.  Solomon  through  Isaac,  her 
husband.  We  are  not  able  from  the  record  to 
dig  out  the  history  of  all  these  matters,  nor 
do  we  regard  them  as  essential  to  the  deter- 
mination of  the  appeal.  They  are  slmi^y  sug- 
gested to  show  the  intimacy  of  the  relattcm 
between  the  parties.  The  Cohns  bought 
goods  of  the  appellant,  Kaufman,  who  was  a 
merchant  In  Chicago,  for  whicb  they  failed  to 
pay.  Kaufman  came  on  once  or  twice  to 
make  some  arrangement  about  the  debt  and 
on  one  of  his  trips  had  an  interview  witli 
the  Solomons,  and  the  scheme  was  concocted 
to  get  Cohn  to  give  his  note  for  30  days,  and 
Mrs.  Solomon  hers  at  60  days,  the  latter  to 
be  taken  core  of  by  the  (3ohn8  In  the  purchase 
of  goods  in  Chicago  with  the  money  thns 
obtained.  At  the  time  this  matter  was  talked 
about  and  arranged  there  was  a  good  deal 
of  evidence  tending  to  show  that  Kaufman 
stated  to  Solomon  that  there  were  goods  at 
the  depot  on  bills  of  lading  which  should  be 
turned  over  to  the  warehouse,  of  which  one 
Howard  was  the  manager,  to  hold  as  aecnrlty 
for  his  note.  The  weight  of  the  proof  Is  that 
way.  Isaac  Solomon  then,  on  behalf  of  his 
wife,  executed  the  paper  which  was  deliv- 
ered. The  bills  of  lading  were  turned  oyer 
to  Howard,  but  in  some  way  which  Is  not 
very  well  explained,  Kaufman  and  another 
went  to  the  warehouse,  and  the  bills  of  lading 
and  invoices  disappeared,  so  that  all  Mrs. 
Solomon  got  for  her  note,  which  was  good, 
was  the  unsecured  note  of  a  bankrupt  Of 
course,  this  was,  if  true,  a  fraud  on  Solomon, 
and  Kaufman  should  reap  no  benefit  from  it 
The  jury  seem  to  have  thought  that  way.  and 
found  a  verdict  for  the  defendant  To  pro- 
ceed, however,  and  develop  the  case,  and 
show  the  difficulty  with  the  Judgment  we 
must  state  that  after  this  thing  was  done. 
when  Isaac  Solomon  found  out  the  goods 
were  not  in  the  warehouse,  he  got  susplcloiis. 
and  went  to  the  store  to  find  out  what  -was 
being  done,  and  found  a  jierson  there  who 
turned  out  to  be  the  brother  of  the  appellant 
He  could  get  no  satisfaction  from  him  as  to 
what  was  being  done,  though  it  lo<Aed  very 
much  as  if  the  goods  were  being  siririted 
away,  since  the  brother  showed  him  a  tele- 
gram which  stated  substantially  that  the 
goods  were  to  be  shipped  to  Muscatine,  Iowa. 
and  Solomon  would  be  advised  by  letter  of 
the  situation.    Thereupon  Isaac,  in  the  name 
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of  his  wife,  transferred  the  note  to  his  son 
Jacob,  who  brought  an  attachment  suit,  and 
levied  it  on  the  property.  After  this  was 
done,  Kaufman  commenced  his  suit  against 
the  sheriff  to  recover  the  goods,  alleging  a 
title  by  virtue  of  the  bill  of  sale  which  had 
been  executed  to  him  by  Fannie  Cohn.  The 
suit  went  to  trial  on  an  issue  tendered  by 
the  answer,  which  was  to  the  effect  that  this 
sale,  as  between  Cohn  and  Kaufman,  was 
made  to  defraud  creditors,  was  in  fact  and  in 
law  fraudulent,  and  stating,  also,  that  Jacob's 
title  was  a  naked  one  as  trustee,  holding 
only  for  his  mother,  and  that  he  was  to  ac- 
count to  her  for  the  proceeds.  Obviously,  the 
plea  was  put  in  this  way  to  avoid  the  dlfift- 
culties  with  the  defense,  which,  as  we  shall 
see,  is  unavailing  to  an  assignee  of  a  claim 
who  acquires  title  after  the  transfer  has 
been  made  and  the  fraud  committed,  who 
cannot,  by  a  transfer  of  the  debt  acquire  the 
right  to  maintain  a  suit  on  account  of  the 
fraud,  or  maintain  a  defense  based  on  it.  It 
will  be  observed  that  Jacob's  title  to  the  note 
was  perfectly  good  as  averred;  the  title  to  a 
note  passes  by  assignment  or  Indorsement. 
He  had  good  title,  and  bad  a  right  to  bring 
suit  by  attachment.  He  acquired  it,  however, 
after  the  transfer  was  made,  and  there  was 
no  attempt  at  the  time  to  convey  to  him  the 
right  to  bring  suit  on  the  ground  of  fraud. 

This  narration  covers  all  the  substantial 
facts  which  we  need  to  state  for  the  purposes 
of  the  decision.  We  shall  pass  over  most  of 
the  errors  which  the  appellant  has  discussed 
in  his  brief,  regarding  them  as  wholly  imma- 
terial, and  only  cursorily  mentioning  them. 

We  are  quite  of  the  opinion  it  was  com- 
petent to  prove  what  was  said  by  the  per- 
son apparently  in  charge  of  the  store  after 
the  transfer,  although  he  happened  to  be 
the  brother  of  the  appellant,  and  although 
there  was  no  proof  that  he  was  the  appel- 
lant's agent  for  any  specific  purpose.  He 
was  there  in  the  store,  and  apparently  pack- 
ing np  the  goods,  and  when  the  Solomons 
inquired 'of  him  what  he  was  doing,  and  he 
stated  it,  the  transaction  was  such  as  to 
make  the  testimony  entirely  admissible.  We 
entertain  the  same  opinion  regarding  the 
telegram,  because  It  contained,  by  its  terms, 
a  direction  to  state  to  Solomon  that  an  ex- 
planation of  the  shipment  of  the  goods  to 
Muscatine,  or  away  from  Denver,  would 
be  made  in  a  letter  which  was  to  follow. 
This  vei"y  distinct  reference  to  ScHomon 
would  undoubteuiy  make  the  telegram  ad- 
missible. 

We  tlilnk  that  the  objections  to  the  an- 
swers made  in  the  depositions  were  well 
sustained,  for,  in  reality,  they  amount  to 
nothing  except  statements  by  Kaufman  of 
what  somebody  else  had  said  to  him  in  re- 
gard to  the  attachment  of  the  stock,  and 
advising  him  to  come  at  once  and  arrange 
matters.  None  of  these  errors  are  of  much 
stgniflcance,  except  the  first  two.  As  re- 
gards the  depositions,   they  can   be  easily 


fixed  for  the  subsequent  trial.  We  might 
have  some  difficulty  with  the  Instructions, 
but  for  the  fact  that  they  were  given  orally, 
and  the  only  objection  taken  was  a  general 
one  at  tlie  conclusion  of  the  charge,  and  in 
the  general  form,  to  the  giving  of  which,  and 
to  every  one  of  which,  the  plaintift  excepted. 
The  charge  was  an  entity.  It  was  not  di- 
vided into  paragraphs  or  numbered,  nor  did 
it  consist  of  specific  parts  or  specific  propo- 
sitions, but  was  given  as  a  whole,  and  cov- 
ered the  entire  case.  As  has  been  repeatedly 
decided  by  appellate  tribunals,  objections  of 
this  sort  are  wholly  unavailable  to  save  any  ■ 
question  for  the  purposes  of  an  appeal. 

Coming,  now,  to  the  fundamental  question 
which,  we  think,  controls  the  matter,  we  may 
very  briefly  state  that  Jacob  Solomon's  tltie, 
which  was  the  basis  of  the  attachment,  and 
which  the  sheriff  pleaded  as  a  defense,  was 
simply  a  title  to  the  note  by  virtue  of  an  as- 
signment or  indorsement  from  Mrs.  Solo- 
mon, his  mother,  to  him.  This  was  after 
the  fl-aud  had  been  perpetrated,  the  sale  had 
been  made,  and  the  goods  delivered,  and,  as 
we  understand  It,  this  subsequent  holder  of 
the  paper  acquired  no  title  which  will  en- 
able him  to  attack  the  transaction  on  the 
ground  that  the  transfer  was  fraudulent  and ' 
Intended  to  defraud  creditors.  Jacob  Solo- 
mon was  not  a  creditor  when  he  took  the 
paper,  nor  had  he  been,  and  taking  titie,  as 
'  he  did,  after  the  sale  was  completed,  as  we 
understand  the  cases,  he  is  in  no  condition 
to  attack  the  sale.  No  proof  was  made  of 
any  sort  which  tended  to  support  the  aver- 
ment in  the  answer  to  the  point  that  he 
was  simply  a  conduit  or  a  naked  trustee, 
enforcing  title  for  the  benefit  of  the  holder, 
Mrs.  Solomon,  who  was  originally  the  cred- 
itor. Vanderveere  v.  Gaston,  25  N.  J.  Law, 
615;  Anderson  v.  Anderson,  64  Ala.  403; 
Pennington  v.  Seal,  49  JIIss.  518:  Soden  v. 
Soden,  34  N.  J.  Eq.  115;  Hodges  v.  Taylor, 
r,7  Tex.  196;  Jones  v.  Roberts,  65  Me.  273; 
Janvrlu  v.  Janvrin.  60  N.  H.  169. 

It  is  equally  clear  that  the  transfer  of 
the  note  did  not  carry  with  it  the  right  of 
action  which  had  accrued  to  Mrs.  Solomon 
by  reason  of  the  fraudulent  transfer,  and 
that  there  could  have  been  no  such  assign- 
ment of  title  as  to  vest  it  in  Jacob,  and  au- 
thorize him  to  bring  suit.  In  other  words, 
this  sort  of  an  action,  to  set  aside  a  claim 
on  the  ground  of  fraud,  seems  not  to  be  as- 
signable. There  was  no  attempt  to  transfer 
the  right  to  maintain  the  action  because  of 
the  fraud,  and  it  is  quite  clear  the  indorse- 
ment of  the  note  would  not  carry  with  it 
any  such  right.  We  refer  to  the  point,  be- 
cause It  seems  to  be,  under  the  authorities, 
quite  clearly  conclusive  of  Jacob's  rights. 
Zabriskle  v.  Smith,  13  N.  Y.  322;  Carroll 
v.  Potter,  Walker  (Mich.)  355;  Morris  v. 
Morris,  5  Mich.  171;  Dickinson  v.  Seaver,  44 
Mich.  624,  7  N.  W.  182;  Brush  v.  Sweet,  38 
Mkh.,  574;  Foster  v.  Wightman,  123  Mass. 
100,    These  principles,  which  are  well  estab- 
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llshed  by  tbe  cases  cited,  demonstrate  the 
Invalidity  of  the  Judgment  on  the  case  made 
by  the  evidence.  What  the  ultimate  proof 
may  be,  or  whether  It  will  be  varied  at  all, 
we  cannot  foresee,  but,  as  the  case  stands 
-on  the  record,  the  verdict  and  Judgment 
entered  thereon  cannot  be  upheld,  and  will 
accordingly  be  set  aside,  and  a  new  trial  or- 
-dered  In  accordance  with  this  opinion.  Re- 
versed. 


(15  Colo.  App.  626) 

ESTES  et  al.  v.  FIRST  NAT.  BANK  OF 

DENVER  et  al.i 

(Court  of  Appeals  of  Colorado.    Dec.  10,  1900.) 

CHATTEL.    MORTGAGES  —  COVEH^ANT    AGAINST 
SELUNG— CONSENT  TO  USB  UN- 
TIL   DEFAULT. 

1.  A  mortgage  of  chattels,  a  part  only  of 
which  was  merchandise,  covenanted  that  until 
the  mortgage  was  fully  paid  the  mortgagor 
would  not  sell  "any  part  of  the  property  with- 
out the  written  consent  of  the  mortgagee,  and 
it  was  agreed  that  until  default  in  the  keeping 
of  some  one  of  the  "covenants"  of  the  mort- 
gage the  mortgagor  might  "retain  and  use" 
the  mortgaged  property.  Held,  that  the  con- 
sent to  "use"  the  property  was  not  the  written 
consent  to  sell  refen-ed  to  in  the  covenant 
against  selling. 

2.  The  mortgage  was  not  capable  of  the  con- 
struction that  the  covenant  not  to  sell  referred 
to  sales  in  bulk,  and  thiat  the  consent  to  "use" 
was  permission  to  sell  in  the  usual  course  of 
business,  as  some  of  the  property,  not  being 
merchandise,  was  subject  to  "use"  otherwise 
than  by  selling  it. 

Error  to  district  court,  Arapahoe  county. 

Action  by  Edwin  P.  Bates  and  others 
against  the  First  National  Bank  of  Denver 
and  others.  From  a  Judgment  for  defend- 
ants, plaintiffs  bring  error.    Reversed. 

George  N.  Hurd  and  H.  L.  Ritter,  for 
plaintiffs  in  error.  liog'ers,  Cuthbert  &  El- 
lis, Charles  J.  Hughes,  Jr.,  Bicksler  &  Mc- 
Lean, John  T.  Bottom,  and  Pierpont  Ful- 
ler, for  defendants  in  error. 

THOMSON,  J.  On  the  Ist  day  of  March, 
1897,  Charles  A.  Estes  executed  his  chattel 
mortgage  to  M.  O.  Palmer,  Edwin  P.  Estes, 
and  the  Post  Printing  &  Publishing  Com- 
pany, whereby,  to  secure  an  indebtedness 
from  him  to  them,  evidenced  by  certain 
promissory  notes  made  by  him,  he  transfer- 
red, assigned,  and  sold  to  them  a  stock  of 
merchandise,  together  with  one  safe  and 
certain  fixtures,  furniture,  counters,  and 
shelving;  all  the  property  so  mortgaged  be- 
ing in  the  storeroom  of  the  mortgagor  in  the 
city  of  Denver.  The  mortgage  was  duly  re- 
corded Immediately  upon  its  execution.  In 
'  his  mortgage  the  mortgagor  covenanted  and 
agreed  that  he  would  well  and  truly  pay 
the  notes  which  it  described  in  accordance 
with  their  terms,  and  the  installments  of  in- 
terest as  they  should  become  due,  and  that 
he  would,  until  full  payment  of  tbe  debt, 
keep  the  property  insured  against  loss  by 
Are  in  the  sum  of  $10,000  for  the  benefit  of 

*Reb«arlD(  dented  February  11,  IMl. 


the  mortgagees.  The  mortgage  also  contain- 
ed the  following  covenant:  "That  until  said 
indebtedness,  and  every  part  thereof,  and 
all  interest  aforesaid,  shall  be  fnUy  paid, 
said  party  of  the  first  part,  his  heirs  or  le- 
gal representatives,  will,  not  sell  or  dispose 
of,  or  attempt  to  sell  or  dispose  of,  tbe  said 
property,  goods,  or  chattels,  or  any  part 
thereof,  without  the  written  consent  of  tbe 
parties  of  the  second  part  or  their  success- 
ors or  assigns."  We  find  the  followinc;  fur- 
ther provisions  in  the  instrument:  "Now, 
therefore.  If  the  said  party  of  the  first  part 
shall  well  and  truly  and  promptly  pay  the 
aforesaid  notes,  and  each  and  every  one  of 
them,  when  the  same  shall  severally  become 
due,  without  days  of  grace,  and  shall  also 
well,  truly,  and  promptly  pay  each  and  ev- 
ery installment  of  interest  when  the  same 
shall  become  due  and  payable  as  aforesaid, 
and  shall  also  well  and  truly  abide  by,  keepv 
and  perform  each  and  every  of  the  afore- 
said covenants  and  agreements,  then  tbese 
presents  to  be  null  and  void,  except  as  bere- 
InafteE  provided;  otherwise,  to  remain  in 
full  force  and  effect  And  it  is  bereby 
agreed  that,  until  default  shall  be  made  by 
the  party  of  the  first  part,  his  heirs  or  legal 
representatives,  in  the  keeping  or  perform- 
ance of  some  one  or  more  of  the  conditions, 
covenants,  or  agreements  above  herein  or 
hereinafter  mentioned,  the  said  party  of  the 
first  part  may  keep,  retain,  and  use  tbe 
said  property,  goods,  and  chattels."  Sbortly 
after  the  execution  of  this  mortgage,  the 
property  which  it  described  was  levied  upon, 
taken,  and  sold  by  the  sheriff  by  virtue  of 
executions  issued  upon  Judgments  several- 
ly recovered  against  Charles  A.  Estes  by  cer- 
tain of  the  appellees,  and  by  virtue  of  writs 
of  attachment  Issued  bk  suits  severally  Id- 
stituted  against  the  same  party  by  certain 
other  of  the  appellees.  The  mortgagees,  Ed- 
win P.  Estes,  Moses  G.  Palmer,  and  the 
Post  Printing  &  Publishing  Company, 
brought  this  action  against  the  appellees  to 
recover  damages  for  the  sieizure  and  sale 
of  the  property.  The  complaint  set  forth 
the  mortgage  In  full,  and  alleged  the  indebt- 
edness to  the  appellants,  its  nonpayment, 
the .  seiEure  and  sale,  and  the  value  of  tbe 
property.  It  also  alleged  that  immediately 
upon  the  execution  of  the  mortgage  tbe  rep- 
resentative of  tbe  plaintiffs  took  possession 
of  the  property,  and  that  it  was  in  his  pos- 
session when  it  was  taken  by  tbe  sberilt. 
The  defendants  demurred  to  the  complaint 
on  the  ground  that  it  did  not  state  a  caoae 
of  action.  Upon  the  overruling  of  their  de- 
murrer, they  answered,  denying  certain  al- 
legations of  the  complaint,  setting  forth  tbe 
proceedings  In  pursuance  of  which  they  sev- 
erally caused  the  property  to  be  seized,  and 
averring  that  the  purpose  of  the  mortgagor 
in  executing  the  mortgage  was  to  hinder  and 
delay  his  creditors.  When  tbe  Jury  were  im- 
paneled, and  tbe  plaintiffs  were  about  to 
proceed  with  their  case,  the  defendants  ob- 
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Jected  to  the  Introduction  of  any  evidence 
on  the  ground  that  the  mortgage,  as  set 
forth  in  the  complaint,  by  reason  of  the  pro- 
vision which  It  contained  allowing  the  mort- 
gagor to  lieep,  retain,  and  use  the  property 
until  default  by  him,  was  void  as  to  cred- 
itors. The  objection  was  overruled,  and  the 
trial  proceeded.  When  the  plaintiffs  rested 
their  case,  the  court,  on  motion,  directed  a 
verdict  In  favor  of  the  defendants,  which 
was  returned  accordingly.  Judgment  fol- 
lowed the  v^dlct  The  plaintiffs  bring  the 
case  to  this  court  by  writ  of  error. 

As  far  as  we  are  able  to  discover  from 
the  record,  the  various  objections  taken  by 
the  defendants,  whether  In  the  form  of  de- 
murrer, motion,  or  otherwise.  Involve  but  one 
question;  and  certainly  the  parties,  by  their 
briefs,  have  presented  but  one  question  to  us. 
It  is  asserted  by  the  defendants,  and  denied 
by  the  plaintiffs,  that  the  agreement  in  this 
chattel  mortgage  i)ermitting  the  mortgagor, 
until  some  default  by  him,  to  keep,  retain, 
and  use  the  property,  renders  the  mortgage 
void.  It  is  settled  in  this  state  that  a  provi- 
sion in  a  mortgage  of  a  stock  of  merchandise 
which  authorizes  the  mortgagor  to  "retain, 
use,  and  enjoy"  or  "retain  and  use"  the 
property  mortgaged  invalidates  the  Instru- 
ment as  to  creditors.  Wilson  v.  Volght,  9 
Colo.  614, 13  Pac.  726:  Bmsher  v.  Chrlstophe, 
10  Colo.  281,  15  Pac.  403;  Harbison  v.  Tufts, 
1  Colo.  App.  140,  27  Pac.  1014.  In  the  case 
of  a  mortgage  of  chattels  other  than  merchan- 
dise, those  words  would  be  harmless,  because 
the  use  and  enjoyment  of  such  chattels  would 
be  consistent  with  their  continued  posses- 
sion In  the  mortgagor.  But  the  use  which  Is 
ordinarily  made  of  a  stock  of  merchandise  is 
the  sale.  In  due  course  of  business,  of  the 
articles  composing  it;  and  giving  the  mort- 
gagor the  use  and  enjoyment  of  the  stock  is, 
therefore,  equivalent  to  giving  him  authority 
to  sell  it,  and  appropriate  the  proceeds  to 
himself,  and  thus  defraud  his  other  creditors. 
In  the  cases  to  which  we  have  referred  the 
covenant  for  the  use  and  enjoyment  of  the 
property  by  the  mortgagor  was  not  affected 
by  any  other  provision  In  the  Instrument; 
and  so,  if  in  this  mortgage  there  were  noth- 
ing outside  of  the  agreement  In  relation  to 
the  use  of  the  property,  by  which  the  mean- 
ing of  its  language  might  be  controlled,  we 
should  be  compelled  to  hold  that,  as  against 
these  defendants,  the  plaintiffs  took  nothing 
by  their  mortgage.  The  purpose  of  all  rules 
for  the  construction  of  written  Instruments  is 
the  ascertainment  of  the  Intention  of  the 
parties  to  them,  and.  In  general,  in  each  in- 
stance, such  Intention  must  be  deduced  from 
the  language  found  in  the  contract  The 
writing  must  be  considered  as  a  whole;  ap- 
parently '  inconsistent  expressions  must  be 
harmonized.  If  possible;  if  one  portion  serves 
to  explain  the  meaning  of  another  portion.  It 
must  be  used  for  that  purpose;  and.  If  the 
■writing  will  admit  of  a  construction  which 
«vill  make  the  whole  and  its  several  parts  rea- 


sonable, such  constmctloa  must  be  adopted, 
for  it  cannot  be  presumed  that  the  parties 
Intended  their  contract  to  be  senseless  or 
absurd.  Stout  v.  Whitney,  12  111.  218;  Bar- 
ton V.  Fitzgerald,  15  East,  530;  City  of  De- 
corah  V.  Kesselmeler,  45  Iowa,  166;  Bucking- 
ham V.  Jackson,  4  Biss.  295,  Fed.  Cas.  No 
2,090;  Belch  v.  MlUer,  32  Mo.  App.  387;  Blita 
V.  Steamboat  Co.,  51  Mich.  558,  17  N.  W. 
55;  Walker  v.  Tucker,  70  lU.  627.  The  in- 
strument before  us  contains  a  covenant  that, 
until  the  entire  indebtedness,  including  In- 
terest, should  be  paid,  the  mortgagor  would 
not  sell  or  dispose  of,  or  attempt  to  sell  or 
dispose  of,  any  of  the  property  mortgaged, 
without  the  written  consent  of  the  mort^- 
gees.  Of  course,  the  latter,  by  giving  their 
consent,  written  or  tmwrltten,  to  the  sale  of 
the  property,  or  any  part  of  It,  by  the  mort- 
gagor, for  his  own  benefit,  would  have  In- 
validated their  mortgage  as  against  other 
creditors.  Wilcox  v.  Jackson,  7  Colo.  521,  4 
Pac.  966;  Wile  v.  BuUer,  4  Colo.  App.  154, 
34  Pac.  1110.  If  no  such  consent  was  ever 
given,  the  mortgagor  was,  at  the  time  of 
the  seizure  of  the  goods  by  the  sheriff,  under 
an  absolute  prohibition  against  the  sale  by 
him  of  any  part  of  the  property.  For  the  de- 
fendants two  propositions  are  advanced: 
First,  that  the  provision  of  the  mortgage  au- 
thorizing the  mortgagor,  until  default  by  him 
In  the  performance  of  his  covenants,  to  retain 
and  use  the  property,  was  the  written  consent 
which  was  contemplated  In  the  covenant  not 
to  sell;  and,  second,  that  the  permission  to 
use  the  property  was  an  authority  to  dispose 
of  It  In  the  usual  course  of  trade,  whereas, 
by  the  covenant  not  to  sell,  the  parties  simply 
proposed  to  guard  against  the  sale  of  the 
proi)erty  In  any  other  manner;  in  other 
words,  that  It  was  the  Intention  of  the  parties 
that  the  mortgagor  might  sell  In  the  ordinary 
course  of  business,  but  that  he  might  not 
sell  except  In  the  ordinary  course  of  business; 
so  that  the  two  provisions  are  in  perfect  har- 
mony, and,  construed  together,  render  the 
mortgage  fraudulent  as  to  creditors. 

1.  We  think  the  phraseology  of  the  authority 
to  use  the  property  furnishes  a  complete 
refutation  of  the  first  proposition.  If  that 
provision  were  disconnected  from  and  Inde- 
pendent of  the  covenant  not  to  sell,  counsel's 
argument  would  be  plausible,  and,  perhaps, 
conclusive.  But  tiie  right  to  retain  and  use 
was  contingent  on  the  keeping  by  the  mort- 
gagor of  all  his  covenants,  including  that 
against  sale.  As  between  the  mortgagor  and 
the  mortgagee,  that  right  could  not  be  lost 
until  default  by  the  former  In  the  keeping 
of  some  one  or  more  of  bis  covenants.  A 
violation  by  him  of  any  of  bis  covenants 
would  terminate  the  right.  If  he  should  sell 
the  whole  or  any  part  of  the  mortgaged  prop- 
erty, the  privilege  of  retaining  and  using  It 
would  cease.  We  are  compelled  to  dissent 
from  the  proposition  that  a  permission  to  use. 
so  long  as  the  mortgagor  shall  not  sell,  lb  a 
consent  that  he  may  seU. 
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2.  The  other  proposition  involves  questlous 
of  somewhat  greater  difficulty,  but  we  think 
tliat  it  also  Is  untenable.  However,  In  view 
of  the  vigor  and  ability  with  which  it  is  sup- 
ported, we  deem  it  well  to  give  the  argu- 
ment and  the  authorities  cited  In  its  support 
a  careful  and  critical  examination.  First, 
however,  we  deem  it  proper  to  say  that  we 
are  in  entire  accord  with  counsel  in  so  far 
as  most  of  their  statements  of  the  law  are 
concerned.  We  agree  that  there  Is  in  every 
mortgage  of  chattels,  where  the  Instrument 
is  silent  on  the  subject,  an  Implied  agree- 
ment of  the  mortgagor  not  to  sell  the  mort- 
gaged property,  or  any  part  of  it  without 
the  consent  of  the  mortgagee;  that  an  au- 
thority to  use  the  propertj',  if  it  consists 
of  a  stoclc  of  goods,  is  an  authority  to  sell 
in  the  usual  course  of  trade,  and  not  other- 
wise; that,  where  the  mortgagor  reserves 
the  possession  and  use  of  the  property  with- 
out limitation,  a  covenant  not  to  sell,  out- 
side of  the  usual  course  of  trade,  is  implied; 
that  In  such  case,  as  between  mortgagor  and 
mortgagee,  the  latter  is  bound  by  sales  made 
in  the  ordinary  course  of  business,  but  is 
not  bound  by  sales  made  otherwise;  and 
that  while  the  power  in  the  mortgagor  to 
use  the  property  is  valid  as  between  parties. 
It  is  void  as  against  creditors.  Inasmuch  as 
counsel  and  the  court  are  agreed  upon  the 
foregoing  statements,  it  is  unnecessary  to 
refer  to  the  authorities  which  have  been 
cited  In  their  support.  If  the  authority  given 
the  mortgagor  to  retain  aud  use  the  property 
were  unaffected  by  any  other  provision  in 
the  instrument,  our  decision  would  be  little 
more  than  a  matter  of  form;  but  there  was 
another  provision  by  which  the  mortgagor 
was  forbidden  to  sell  the  whole  or  any  part 
of  the  property,  and  the  question  of  its  ef- 
fect upon  the  permission  given  to  retain 
and  use  the  property  Is  the  sole  question 
In  the  case.  We  proceed,  therefore,  to  an 
examination  of  the  authorities  with  which 
we  have  been  furnished,  bearing  upon  that 
question. 

In  Banl£  v.  Oaperton,  74  Miss.  857,  22 
South.  60,  the  mortgage  c-ontained  the  fol- 
lowing provision:  "That  it  shall  be  lawful 
for  the  sold  mortgagor,  Its  successors  or  as- 
signs, to  retain  possession  of  the  goods  or 
chattels,  and  at  its  own  expense  to  keep 
and  use  the  same  until  its  successors  or  as- 
signs shall  make  default  in  the  payment  of 
the  said  sum  of  money,  above  specified, 
either  in  principal  or  interest,  at  the  date 
or  times  and  in  the  manner  hereinbefore 
stated.  And  the  said  mortgagor  hereby 
covenants  and  agrees  tliat,  •  *  ♦if  the 
mortgagor  shall  sell  or  assign,  or  attempt  to 
sell  or  assign,  the  said  goods  or  chattels, 
or  any  Interest  therein,  *  *  •  said  mort- 
gagee. Its  successors  or  assigns,  or  any  of 
them,  shall  thereupon  have  the  right  to  take 
immediate  possession  of  said  property."  Re- 
specting those  provisions,  the  court,  after 
saying  that  the  right  of  the  mortgagor  to 


keep  and  use  the  property,  reserved  on  the 
face  of  the  mortgage,  avoided  the  Instrument 
as  to  creditors,  spoke  as  follows:  "It  is  said 
that  the  subsequent  provision  that,  in  case 
the  mortgagor  should  sell  or  assign  said 
property,  or  any  Interest  therein,  the  mort- 
gagee should  take  Immediate  possession,  etc., 
saves  the  instrument.  But  the  use  'first  re 
ferred  to  is  clearly  the  usual  use  in  the  ordi- 
nary course  of  business;  but  the  latter  pro- 
vision relates  to  a  selling  out  of  tlie  business 
otherwise  than  at  retail,  in  such  ordinary 
course  of  business,  and  a  clause  providing 
such  selling  out  at  retail,  as  usual,  cannot 
be  permitted.  It  would  operate  as  a  fraud 
on  those  who  gave  credit  to  the  mortgagor 
on  the  faith  of  an  apparent  ownership,  serv- 
ing tlie  purpose  of  continuous  cover." 

In  Walker  v.  aay,  42  Law  T.  (N.  S.)  300, 
the  question  was  whether  a  purchaser  from 
the  mortgagor  or  property  covered  by  a  mort- 
gage took  a  good  title  as  against  the  mort- 
gagee. In  the  Instrument  the  mortgagor 
covenanted  that,  as  long  as  any  money  should 
remain  owing  on  the  security,  he  would  not 
remove  ani'  of  the  mortgaged  property  with- 
out the  previous  consent,  in  writing,  of  the 
mortgagee,  except  for  necessary  repairs. 
The  mortgage  contained  the  following  fur- 
ther provision:  "And  It  Is  hereby  declared 
and  agreed  by  t^nd  between  the  said  parties 
hereto  that,  until  default  shall  be  made  in 
payment  of  the  said  sum  of  £100  and  other 
moneys  (If  any)  and  interest,  contrary  to  the 
tenor  and  effect  of  the  provision  hereinbe- 
fore contained,  or  until  default  shall  be  made 
In  payment  of  the  interest  on  any  principal 
money  due  on  this  security,  or  some  part  or 
parts  thereof,  etc.,  it  shall  be  lawful  for  the 
said  mortgagor,  his  executors  and  adminis- 
trator's, to  bold,  make  use  of,  aud  pos.sess  the 
said  premises  hereby  assigned  or  Intended 
so  to  be  without  any  hindrance  or  distur- 
bance of  or  by  the  said  mortgagee,  his  ex- 
ecutors and  administrators,  provided  that 
the  total  principal  moneys  shall  not  exceed 
£300."  The  following  is  the  language  of 
LIndley,  J.,  In  construing  those  provisions: 
"The  bill  of  sale  is  given  as  a  security  tot  a 
loan  of  money,  and  the  object  of  the  security 
Is  not  to  paralyze  the  trade  of  the  grantor, 
but  to  enable  bim  to  cany  on  his  trade,  and 
the  security  would  be  worthless  If  we  were 
to  construe  It  so  as  to  paralyze  his  trade. 
The  covenant  by  the  grantor  not  to  remove 
any  of  the  things  comprised  In  the  bill  of 
sale  without  the  consent  of  the  grantee  is 
not  a  covcnaut  not  to  sell  at  all,  for  that, 
to  my  mind,  would  be  contrary  to  the  In- 
tention of  the  parties,  and  would  destroy  the 
value  of  the  security.  The  covenant  not  to 
remove  the  chattels  must  be  construed  and 
regarded  as  a  covenant  not  to  remove  or  dis- 
pose of  them  otherwise  than  In  the  ordinary 
course  of  trade.  Then  there  Is  a  covenant 
that  'it  shall  be  lawful  for  the  said  mort- 
gagor, his  executors  and  sdministrators,  to 
hold,   make  use   ot,  and  possess   the   said 
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premliies  hereby  aeslgaed  or  Intended  so  to 
be  ivltboat  any  hindrance  or  disturbance  of 
or  by  the  said  mortgagee,  his  executors,  ad- 
ministrators, or  assigns,  provided  that  the 
total  principal  moneys  shall  not  exceed  £300.* 
Taking  all  these  provisions  together,  the 
conclusion  Is  arrived  at  that  the  grantor  is 
to  carry  on  his  business  In  the  ordinary 
course  of  trade,  but,  if  he  is  desirous  of  dis- 
posing of  anything  in  any  other  sense,  then 
he  is  not  to  do  so  without  consulting  the 
grantee,  and  obtaining  his  consent,— as  if, 
for  Instance,  he  required  to  move  the  goods 
into  another  house." 

Counsel  Inform  us  that  It  appears  from  the 
abstract  of  the  record,  filed  In  the  supreme 
oonrt  in  the  case  of  Wilson  v.  Voight,  supra, 
that  the  mortgage  out  of  which  the  litiga- 
tion grew  contained  the  following  provi- 
sions: "That,  until  default  be  made  by  the 
said  tmrty  of  the  first  part  in  the  perform- 
ance of  the  condition  aforesaid,  it  shall  and 
may  be  lawful  for  him  to  retain  possession 
of  the  said  goods  and  chattels,  and  to  use 
and  enjoy  the  same;  *  *  *  or,  if  the  said 
party  of  the  first  part  shall  attempt  to  sell 
(or  remove)  the  same  without  authority  or 
permission  of  the  said  party  of  the  second 
part  in  writing  expressed,  then  it  shall  and 
may  be  lawful  for  the  said  party  of  the  sec- 
ond part,  or  assigns,  to  take  immediate  and 
full  possession  of  the  whole  of  said  goods 
and  chattels."  No  point  seems  to  have  been 
made  upon  those  provisions.  They  are  not 
alluded  to  in  the  opinion,  and  no  question  of 
their  meaning  or  effect  was  decided  by  the 
court. 

We  hare  examined  all  the  cases  cited  by 
counsel  in  which  the  particular  question  we 
are  considering  is  alleged  to  have  been  in- 
volved; and  we  are  now  to  see  what.  If  any, 
likeness  there  is  between  them  and  the 
case  at  bar.  In  Bank  v.  Caperton  the  mort- 
gage made  provision  against  the  sale  or  as- 
signment, or  the  attempted  sale  or  assign- 
ment, of  the  mortgaged  property,  or  of  any 
interest  therein.  By  the  sale  or  the  assign- 
ment of  the  whole  of  the  property,  the  mort- 
gagor would  part  with  his  entire  business, 
and  such  a  transaction  would  certainly  not 
be  In  accordance  with  the  ordinary  course 
of  business.  By  the  sale  of  an  interest  in 
the  property,  the  purchaser  would  acquire 
-an  ownership  in  every  article  composing  It 
The  title  to  the  whole  would  be  in  the  ven- 
dor and  the  vendee  Jointly,  and  Just  as  cer- 
tainly as  in  the  other  case  the  transaction 
would  not  be  in  accordance  with  the  usual 
course  of  business.  There  was,  therefore, 
no  conflict  between  those  provisions  and  the 
provision  allowing  sales  In  the  ordinary 
course  of  business,  and  it  was  upon  the  har- 
mony existing  between  them  that  the  deci- 
sion of  the  court  was  based.  In  Walker  v. 
day  the  covenant  of  the  mortgagor  was  not 
to  "remove"  any  of  the  mortgaged  property 
without  the  consent  of  the  mortgagee,  ex- 
cept for  necessary  repairs.    The  court  held 


that  a  covenant  not  to  remove  was  not  a 
covenant  not  to  sell,  but  amounted  to  a 
covenant  not  to  remove  or  dispose  of  the 
property  otherwise  than  in  the  ordinary 
course  of  trade.  The  whole  decision  turned 
upon  the  definition  which  the  court  placed 
on  the  word  "remove."  The  provision  In  the 
mortgage  construed  In  Wilson  v.  Voight, 
found  in  the  abstract  filed  in  the  case,  but 
not  considered  by  the  court,  was  directed 
against  the  sale  or  removal  of  the  entire 
stock  of  goods;  and  we  have  no  doubt  that, 
if  it  had  been  made  the  subject  of  consider- 
ation, the  supreme  court  would  have  held 
that  the  intention  was  to  prevent  the  sale 
of  property,  outside  of  the  ordinary  course 
of  business,  and  was,  therefore,  without  ef- 
fect upon  the  authority  In  the  mortgagor, 
elsewhere  reserved,  to  use  and  enjoy  the 
property.  If,  In  the  case  before  us,  the  cove- 
nant not  to  sell  Is  to  be  construed  as  a  cove> 
nant  not  to  sell  except  In  the  ordinary  course 
of  business,  then,  of  course,  it  is  not  a  lim- 
itation upon  the  right  reserved  by  the  mort- 
gagor to  himself  to  keep,  retain,  and  use 
the  property;  and  the  presence  of  that  res- 
ervation, unlimited  and  uncontrolled,  would 
render  the  mortgage  void  as  to  the  cred- 
itors of  the  mortgagor.  Let  us  see  whether 
the  language  of  this  covenant  will  bear  any 
such  construction.  The  agreement  was  that 
the  mortgagor  would  not  sell  or  dispose  of, 
or  attempt  to  sell  or  dispose  of,  the  mort- 
gaged property,  or  any  part  thereof,  without 
the  written  consent  of  the  mortgagee.  It 
is  difficult  to  conceive  of  language  more 
comprehensive.  The  disposition  of  the  goods 
in  the  usual  course  of  trade  would  be  the 
sales  of  portions  of  them  from  day  to  day 
to  customers.  The  sale  of  a  single  article  to 
a  customer  would  be  the  sale  of  a  part  of 
the  property,  and,  consequently,  a  breach  of 
the  covenant.  But  It  would  be,  nevertheless, 
in  accordance  with  the  regular  course  of 
business.  The  sale  of  the  whole  of  the 
stock  at  once  would  be  contrary  to  such 
course,  but  not  necessarily  the  sale  of  a 
part.  The  language  of  the  covenant  is 
sweeping.  A  sale  outside  of  the  ordinary 
course  of  trade  and  a  sale  within  the  or- 
dinary course  of  trade  are  alike  provided 
against,  unless  authorized  by  the  mortgagee. 
Without  the  consent  of  the  latter,  the  mort- 
gagor bad  no  right,  to  sell  a  single  article 
from  the  stock,  or  dispose  of  any  part  of 
the  property  in  any  manner  to  any  person, 
and  none  of  the  cases  to  which  our  attention 
has  been  directed  Is  in  point  But  if  the 
t>ermission  reserved  to  the  mortgagor  to  re- 
tain and  use  the  property  must  be  construed 
as  an  authority  to  sell  the  prox>erty,  even 
in  the  usual  course  of  business,  then  the 
two  provisions  are  in  direct  and  hopeless 
conflict;  and  the  latter,  being  in  fraud  of 
creditors,  must  be  disregarded,  while  full 
effect  Is  given  to  the  other.  Crittenden  v. 
French,  21  111.  568;  Brown  v.  Slater,  16 
Conn.  192;  2  Whart  Ev.  {  1219.    But  we  do 
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not  think  tbere  la  ttay  Inherent  inconslstencj 
between  those  proTlsions.  Speaking  gen- 
erally, there  is  no  UBe  of  property  apart 
from  Its  possession,  and  to  sell  is  not  to  use. 
But  becanse  a  stoclc  of  merchandise  is  held 
for  the  sole  purpose  of  its  sale,  in  order  that 
effect  may  be  given  to  an  authority  to  use 
the  property,  and  in  order  that  the  obvious 
Intention  of  the  parties  may  be  carried  out, 
courts  have  been  compelled  to  give  the  word 
"use"  a  slgnlScation  different  from  that 
fixed  by  the  standard  lexicographers.  How- 
ever, where  it  clearly  appears  from  the 
whole  instrument  that  the  parties  could  not 
have  Intended  an  authority  to  nse  to  be  an 
authority  to  sell,  then  it  must  be  concluded 
that  the  word  "use"  was  not  employed  in 
any  extraordinary  sense,  and  courts  would 
have  no  right  to  give  it  a  forced  definition. 
In  this  case  the  mortgagor  covenanted.  In 
language  so  plain  that,  as  it  seems  to  us, 
misapprehension  of  its  meaning  is  impossi- 
ble, not  to  sell  at  all;  and,  inasmuch  as  a 
permission  to  use  is  not  necessarily  a  per- 
mission to  sell,  a  supposition  that  the  reser- 
vation of  the  use  of  the  property  was  intend- 
ed as  a  reservation  of  a  right  to  violate  the 
coveaant  not  to  sell  is  not  to  be  entertained. 
A  considerable  amount  of  the  property  mort- 
gaged—but what  proportion  of  the  whole 
we  are  not  advised— consisted  of  articles 
which  were  not  merchandise,  which  were 
not  held  for  the  purpose  of  sale,  and  the  nse 
of  which  was  incompatible  with  their  sale. 
The  policy  of  the  law  Is  to  uphold  contracts, 
not  to  destroy  them,  and,  if  any  definite 
Idea  was  intended  to  be  conveyed  by  the 
word  "use,"  for  the  purpose  of  giving  the 
mortgage  the  effect  contemplated  by  the 
parties,  the  application  of  the  word  must 
be  confined  to  the  articles  of  which  we  have 
spolcen.  They  could  be  used  without  det- 
riment to  creditors,  and  a  supposition  that 
It  was  their  use  which  the  mortgagor  in- 
tended to  reserve  would  be  consistent  with 
the  language  employed,  and  harmonize  all 
the  provisions  of  the  mortgage.  But  specu- 
lation Is  needless,  for,  upon  an  examination 
of  the  whole  instrument.  It  is  clear  to  our 
minds  that,  whatever  meaning  was  attached 
to  the  word  "use,"  it  was  not  Intended  to 
import  a  privilege  to  sell.  Let  the  Judg- 
ment be  reversed.    Reversed. 


(16  Colo.  A.  96) 

PERKINS  et  al.  t.  ADAMS  et  aL 
(Court  of  Appeals  of  Colorado.    Feb.  11,  1901.) 

RBCORDS— NOTICBS— BONA    FIDE    INCUMDRAN- 

CBK— ATTACHING   CREDITOR— MORTQAQB 

SALE— PURCHASE  BY  EXECUTOR. 

Gen.  St.  t  215,  declares  all  conveyances 
or  ag^'eements  in  writing  affecting  title  to  real 
'estate  shall,  when  recorded,  take  effect  as  to 
anbsequent  bona  fide  incumbrancers  without 
notice.  Held,  that  where  executors  loaned  the 
estate's  funds,  taking  a  note  as  executors,  se- 
cured by  a  tmst  deed  on  real  estate,  and  on 
foreclosure  a  deed  reciting  the  form  of  the 
note  and  receipt  of  consideration  from  the  pur- 


chaser was  gtren  one  of  the  ezeentors  Indi- 
vidually,  he  having  in  fact  bid  in  the  property 
as  executor,  his  creditors  attaching  the  land 
were,  under  the  statute,  entitled  to  subject  the 
same,  to  their  claims,  tbere  being  nothing  of 
record  to  notify  them  of  the  true  state  of  the 
title,  and  they  being  presomed  to  know  the 
executor  bad  a  right  to  purchase  the  property 
Individually. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Suit  by  Edward  O.  Perkins  and  another, 
executors  of  the  estate  of  Albert  E.  Toaza- 
lin,  deceased,  against  B'rank  Adams  and 
George  W.  Holmes.  From  a  Judgment  for 
defendants,  plaintiffs  appeal.    Affirmed. 

Charles  H.  Toll  and  D.  V.  Bums,  for  ap- 
pellants. Thomas,  Bryant  &  Lee  and  Sprlgg 
Shackleford,  for  appellees. 

THOMSON,  J.  Edward  0.  Perkins  and 
Charles  S.  Maurice  were  executors  of  the 
will  of  Albert  E.  Touzalin,  deceased.  Touza- 
lln  died  on  the  12th  day  of  September.  1889, 
and  his  will  was  admitted  to  probate  In  the 
county  court  of  El  Paso  county  on  the  12th 
day  of  November,  1890.  It  directed  that  no 
division  whatever  of  bis  property  should 
be  made  for  a  period  of  five  years  after  his 
death.  On  the  26th  day  of  September.  1891, 
the  executors  loaned  $30,000  of  the  money  of 
the  estate  to  George  Bailey,  who  secured  the 
loan  by  a  trust  deed  upon  real  estate  In  Elast 
Denver.  Henry  Van  Kleeck  was  the  trustee 
to  whom  the  property  was  conveyed.  The 
note  that  evidenced  the  debt  was  described 
in  the  trust  deed,  and,  by  Its  terms,  was  pay- 
able to  "Charles  S.  Maurice  and  Edward  C. 
Perkins,  executors."  The  note  was  not  paid 
at  its  maturity,  and  the  trustee,  npon  the 
request  of  the  executors,  proceeded  to  ad- 
vertise and  sell  the  property  pursuant  to 
the  terms  of  the  deed.  The  notice  of  sale 
described  the  note,  and  mentioned  the  names 
of  its  payees  as  "Charles  S.  Maurice  and  Ed- 
ward C.  Perkins,  executors."  At  the  sale, 
the  property  was  purchased  by  Edward  O. 
Perkins,  and  it  was  conveyed  to  him  by  the 
trustee.  The  deed  by  which  it  was  conveyed 
recited  that  he  was  the  highest  and  best 
bidder,  and  Invested  him  personally  with  the 
title.  It  was  dated  September  4,  1893,  and 
was  recorded  on  the  6th  day  of  September, 
1895.  On  the  21st  day  of  January,  1897, 
Frank  Adams  and  George  W.  Holmes  com- 
menced suit  against  Ekiward  G.  Perkins  and 
others  to  recover  the  amount  of  an  indebt- 
edness alleged  to  be  owing  to  them  by  the 
last-mentioned  parties,  and  caused  a  writ  of 
attachment  to  be  Issued  in  the  suit,  and  lev- 
ied upon  the  property  which  had  been  con- 
veyed to  Perkins.  Afterwards,  on  the  29tta 
day  of  January,  1897,  T.  J.  Kane  commenced 
suit  against  the  same  parties,  in  which  a 
writ  of  attachment  was  issued  and  levied 
upon  the  same  property.  On  the  15th  day 
of  March,  1897,  Perkins  executed  a  convey- 
ance of  the  property  to  Charles  S.  Maurice 
and  himself,  as  executors  of  the   will   of 
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Albert  E.  Touzallou  On  the  18th  day  of  Au- 
gust, 1897,  the  executors  commenced  this  ac- 
tion against  Adams,  Holmes,  and  Kane  to 
remove  from  their  title  the  cloud  created  by 
the  levy  of  the  attachment  writs,  alleging. 
In  addition  to  matters  we  have  stated,  that 
Perkins  never  paid  any  part  of  the  purchase 
price  of  the  property  from  bis  own  money, 
but  took  and  held  the  title  as  trustee  for 
the  estate  of  the  decedent;  that  from  the 
4th  day  of  September,  1895,  the  plalotlffs 
were  in  the  possession  of  the  property  aa 
executors  of  the  will  of  Touzalin;  and  that 
each  of  the  defendants  had  due  notice  of  the 
capacity  In  which  Perkins  held  the  title,  and 
of  the  possession  of  the  pt'oi>erty  by  the 
plaintiffs  as  executors,  before  they  caused 
their  attachments  to  be  Issued.  The  defend- 
ants answered,  setting  up  their  attachment 
liens,  and  denying  notice  or  knowledge  that 
Perkins  was  not  the  absolute  owner  of  the 
property,  or  that  he  held  the  title  otherwise 
than  in  bis  individual  capacity.  The  trial 
resulted  in  a  judgment  for  the  defendants, 
and  the  plaintiffs  appeaL 

Upon  an  examination  of  the  record,  we 
find  the  following  undisputed  facts:  The 
price  bid  by  Perkins  for  the  property,  being 
$27,500,  was  not  paid  by  him,  bat  was  cred- 
ited upon  Bailey's  note.  The  conveyance 
was  taken  in  his  name,  because  the  general 
business  of  the  estate  was  done  in  bis  ofSce 
in  Boston,  Mass.;  and  as  his  co-executor 
lived  in  Athens,  Fa.,  and  was  frequently  ab- 
sent from  home,  and  in  case  of  a  sale  it 
might  be  inconvenient  to  send  the  papers  to 
him  for  execution,  It  was  desirable  to  avoid 
the  necessity  of  so  doins-  For  a  consid- 
erable period  before  the  sale  the  executors, 
by  ^eir  agent,  collected  the  rents  due  from 
the  tenants  on  the  premises.  As  against  the 
estate,  Perkins  never  had  or  claimed  any 
right  in  the  property,  but  held  the  title  solely 
for  its  benefit,  and  none  of  the  defendants 
bad  any  actual  notice  of  the  interest  of  the 
estate  in  the  premises.  There  can  be  no 
doubt  that,  as  between  Perkins  and  the  es- 
tate, the  property  belonged  to  the  latter;  but 
we  must  look  further  to  find  what  the  rights 
of  the  estate,  as  against  these  defendants, 
may  be.  It  is  provided  by  section  215  of 
the  General  Statutes  as  follows:  "All  deeds, 
conveyances,  agreements  in  writing  of,  or 
affecting  title  to  real  estate  or  any  interest 
therein,  and  powers  of  attorney  for  the  con- 
veyance of  any  real  estate  or  any  interest 
therein,  may  be  recorded  in  the  office  of  the 
recorder  of  the  county  wherein  such  real  es- 
tate is  situate,  and  from  and  after  the  filing 
thereof  for  record  in  such  office,  and  not  be- 
fore, such  deeds,  bonds  and  agreements  In 
writing  shall  take  effect  as  to  subsequent 
bona  fide  purchasers  and  incumbrancers  by 
mortgage,  Judgment  or  otherwise,  not  hav- 
ing notice  thereof."  By  virtue  of  tliat  pro- 
vision, a  purchaser  or  incumbrancer  of  land 
may  rely  on  the  title  which  he  finds  upon 
the  record,  and  will  be  protected  against  an 


outstanding  dalm  which  the  record  does  not 
show,  and  of  which  he  has  no  actual  notice. 
And  it  has  been  held  by  the  supreme  court 
and  this  court  that  the  lien  of  an  attach- 
ment is  an  incumbrance  within  the  meaning 
.  of  the  statute,  and  takes  precedence  of  an 
unrecorded  title  or  interest  of  wliicb  the  at- 
taching creditor  had  no  notice  at  the  time 
of  his  attachment  Jerome  v.  Bank,  22  Colo. 
37,  43  Pac.  215;  Oampbell  v.  Bank,  22  Colo. 
177,  43  Fac.  1007;  Iron  Worlcs  v.  Cohen,  7 
Colo.  App.  341,  43  Fac.  667;  Wahrenberger  v. 
Wald,  8  Colo.  App.  200,  45  Pac.  518.  These 
defendants  found  the  title  to  the  property  in 
question  standing  upon  the  record  in  the 
name  of  Mr.  Perkins,  and  in  their  suits 
against  him  levied  their  attachments  upon 
it  They  had  no  actual  notice  of  the  inter> 
est  of  the  estate  In  the  premises,  and,  an- 
less  they  are  chargeable  with  notice  of  some- 
thing else  calculated  to  excite  suspicion,  and 
suggest  an  inquiry,  which,  if  followed  up, 
would  lead  to  a  knowledge  of  the  true  situa- 
tion, the  claim  made  in  behalf  of  the  estate 
is  subject  to  their  lien.  A  purchaser  of  land, 
or  one  asserting  an  interest  in  or  claim  upon 
it  is  presumed  to  have  notice  of  everything 
which  the  record  discloses  concerning  the 
title;  and  if,  in  a  deed  which  constitutes  a 
link  in  a  chain  of  title,  there  is  a  recital,  or 
an  Inference,  or  a  word  which  is  not  self- 
explanatory,  but  which  Indicates  the  exist- 
ence of  some  condition  by  which  the  title 
may  be  affected,  he  is  bound  to  follow  up 
the  clue  by  investigation;  and  he  will  be 
charged  with  knowledge  of  the  facta  to 
which  it  points,  whether  he  makes  the  in> 
vestigatlon  or  not  No  doctrine  is  more  thor- 
oughly established  than  this:  That  what  is 
enough  to  put  a  purchaser  on  inquiry  is 
equivalent  to  actual  notice,  and  that  when 
he  has  information  sufficient  to  lead  him  to 
a  fact  he  will  be  presumed  to  know  it  It 
is  upon  this  doctrine  that  the  plaintiffs  rely 
to  avoid  these  attachment  liens.  The  line 
of  reasoning  on  which  counsel  proceed  ia 
that  the  trust  deed,  and  the  deed  from  the 
trustee  to  Perkins,  notified  the  defendants 
that  Perkins  was  acting  in  a  representative 
capacity.  The  trust  deed  was  executed  to 
secure  a  note  payable  to  "Charles  S.  Maurice 
and  Edward  0.  Perkins,  executors";  and  the 
notice  of  sale,  which  was  incorporated  into 
the  deed  from  the  trustee  to  Perkins,  con- 
tained the  same  description  of  the  payees  of 
the  note.  Therefore  it  is  .said  that  the  de- 
fendants were  bound  to  know  the  extent  of 
the  authority  conferred  upon  the  executors 
by  the  will,  and  were  also  bound  to  know 
the  capacity  in  which  Perkins  took  the 
title.  We  agree  with  counsel  that  the  word 
"executors,"  as  it  occurs  in  the  instrument 
is  not  necessarily  a  mere  descrlpUo  person- 
arum;  and,  if  it  bad  been  the  note  which 
was  the  subject  of  Perkins'  purchase,  <»:  if. 
In  the  deed  to  him,  the  word  "executor"  bad 
followed  his  name,  a  person  dealing  with  him 
in  relation  to  either  the  note  or  the  land  would 
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be  bound  to  Inquire  into  the  effect  whicli  tlie 
word  was  intended  to  have  ujwn  his  title. 
But  the  land  was  not  conveyed  to  him  as  ex- 
ecutor. Whatever  effect  might  be  given  to 
the  instrument  of  conveyance  by  the  pre- 
ceding records,  on  its  face  it  invested  him 
personally  with  the  title.  It  recited  that  he 
was  the  highest  and  best  bidder,  and  that 
the  property  was  sold  to  him  for  the  amount 
of  his  bid.  It  also  aclcnowledged  the  re- 
ceipt from  him  of  the  purchase  price.  He 
was  a  party  to  that  instrument  in  bis  indi- 
vidual capacity,  and  the  intention  of  the 
parties,  as  it  appears  upon  the  face  of  the 
deed,  was  to  invest  him  with  the  title  in  his 
own  right  This  is  not  the  case  of  a  trus- 
tee purchasing  at  his  own  sale,  for  Perkins 
did  not  make  the  sale;  and  it  is  not  the  case 
of  an  executor  purchasing  property  belonging 
to  the  estate  of  his  testator,  for  the  estate 
did  not  own  the  land.  Neither  the  legal  nor 
the  equitable  title  to  the  premises  sold  was 
In  the  estate.  The  legal  title  was  In  Van 
Kleeck,  and  the  equitable  title  in  Bailey. 
The  only  right  which  the  estate  had  in  con- 
nection with  the  land  was  the  right,  In  case 
of  Bailey's  default,  to  have  it  sold  by  the 
trustee,  and  the  net  proceeds  applied  In  pay- 
ment ot  its  note.  The  estate  was  interested 
in  having  it  bring  the  best  price  obtainable 
up  to  the  amount  due;  and,  so  far  as  the 
land  was  concerned,  it  was  Interested  no  fur- 
ther. The  sale  was  not  made  by  the  exec- 
utors, and  land  of  the  estate  was  not  the 
subject  of  the  sale.  The  authority  to  sell 
was  vested  In  Van  Kleeck  as  trustee.  It  was 
his  duty  to  strike  the  property  off  to  the 
highest  and  best  bidder,  and  the  interests  'of 
the  estate  demanded  that  he  should  do  so; 
but,  provided  the  purchase  money  was  paid, 
It  was  a  matter  of  supreme  indifference  to 
the  estate  who  was  the  successful  bidder. 
The  money  of  its  executor  was  as  good  to 
it  as  the  money  of  a  stranger.  None  of  the 
reasons  for  which  a  trustee  is  forbidden  to 
deal  for  bis  own  benefit  In  the  property  of 
his  cestui  que  trust  has  even  a  remote  bear- 
ing upon  such  a  transaction  as  this  appears 
upon  the  records  in  the  office  of  the  recorder 
of  deeds  to  have  been. 

We  have  been  cited  to  no  decisions,  and 
we  have  found  none,  which  are  at  variance 
with  the  views  we  have  expressed.  There 
are  cases,  however,  which  shed  some  light 
upon  the  question  under  discussion,  a  few 
of  which  we  shall  notice.  In  Dillinger  v. 
Kelley,  84  Mo.  561,  the  administrator  with 
the  will  annexed  was  Interested  In  the  pur- 
chase of  land  of  the  testator  at  a  foreclosure 
sale.  His  purchase  was  attacked  on  the 
ground  that  the  administrator  was  a  trustee, 
and  could  not  buy  at  the  sale.  The  court, 
in  disposing  of  the  question,  said:  "In  the 
matter  of  the  foreclosure  sale.  Daws  Kelley, 
as  administrator,  had.  In  that  capacity,  nei- 
ther power  to  exert  nor  duty  to  perform. 
I  prove  this  by  asking  this  question,  which 
suggests  at  once  its  own  negative  answer: 


Suppose  the  administrator  had  not  attended 
the  foreclosure  sale,  or  purchased  the  land 
sold  thereat,  would  that  have  rendered  him 
liable  on  bis  bond  as  and  for  a  breach  of 
that  bond?  If  it  would  not,  then  It  stands 
to  reason  that,  having  no  duty  to  perform 
regarding  that  land  which  required  his  pres- 
ence at  the  sale,  when  be  went  there  and 
bought  the  land  he  did  so  on  the  footing  of 
the  merest  stranger,  free  to  buy  or  free 
to  forbear."  That  was  a  case  In  which  land 
belonging  to  the  estate  was  sold.  Briant  t. 
Jackson,  09  Mo.  585,  13  S.  W.  91,  was  a  case 
in  which  land  of  a  party  against  whom  the 
estate  had  recovered  Judgment  was  sold  un- 
der execution  issued  upon  the  Judgment, 
and  the  administrator  was  charged  with  be- 
ing ibterested  In  the  purchase.  The  right 
of  the  administrator  to  be  a  purchaser  was 
denied,  and  upon  the  question  of  such  right 
the  court  said:  "Having,  as  said  adminis- 
trator, recovered  said  Judgment,  it  was  his 
privilege  and  duty  to  direct  the  clerk  to  is- 
sue the  execution,  and  this,  we  suppose, 
was  done  by  the  administrator  In  this  case, 
or  perhaps  by  his  attorneys.  But,  after  the 
execution  came  to  the  hands  of  the  sheriff, 
the  sheriff,  and  not  the  administrator,  was 
charged  by  law  with  the  execution  of  the 
process,  with  the  return  and  application  of 
the  purchase  money,  with  the  due  execution 
of  proper  deeds  to  the  purchasers,  and,  in 
short,  with  the  entire  responsibilities  of  the 
sale.  *  *  *  So  that,  If  the  administrator 
was.  In  effect  and  in  fact,  the  purchaser,  as 
Is  charged  by  the  bill,  he  had,  we  think,  a 
right  to  be  at  that  sort  of  sale,  provided  his 
conduct  was  fair  and  Just  In  all  respects." 
The  same  doctrine  was  announced  in  Johns 
V.  Norrls,  22  N.  J.  Eq.  102,  and  Hollings- 
worth  V.  Spanldlng,  5i  N.  Y.  636.  See,  also. 
Den  V.  Hillman,  7  N.  J.  Law,  180;  Wilson 
V.  Miller,  30  Md.  82.  Counsel  for  the  plain- 
tiffs have  cited  us  to  the  case  of  Duslng 
V.  Nelson,  7  Colo.  184,  2  Pac.  922,  but  for 
what  purpose  we  confess  our  inability  to 
understand.  No  question  made  here  was  in- 
volved in  that  case.  Duslng  executed  to 
Graves,  as  trustee,  a  trust  deed  to  secure 
the  payment  of  a  promissory  note  to  Butler. 
The  note  not  being  paid  at  maturity,  the 
premises  were  advertised  for  sale,  as  requir- 
ed by  the  trust  deed.  The  amount  due  upon 
the  note  was  $1,800.  At  the  sale  the  high 
est  bid  offered  was  |625.  Thereupon  the 
trustee  bid  for  the  executors  of  Butler,  wlio 
was  then  deceased,  the  sum  of  $1,500,  and. 
that  being  the  highest  bid,  the  premise); 
were  struck  off  and>  sold  to  them  for  that 
sum.  A  few  days  afterwards  Nelson  pur- 
chased their  bid  for  $1,800,  and,  by  their 
direction,  the  trustee  made  the  deed  directly 
to  him.  The  entire  sum  of  $1,800  was  cred- 
ited on  Duslng's  note.  Nelson  brought 
ejectment  against  Duslng,  and  his  defense 
was  Irregularity  In  the  sale  and  the  execu- 
tion of  the  deed.  It  appears  that  the  proi>- 
erty  was  struck  off  to  the  executors  In  their 
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representative  capacity,  and  the  point  was 
made  that  they  could  not  so  purchase  at  the 
trustee's  sale,  even  If  present.  Hespecting 
that  the  court  said  that,  as  an  unlimited 
proposition  of  law.  It  was  not  correct  ■  The 
features  of.  the  case  are  very  Indistinctly 
outlined,  but  it  Is  evident  that  the  controver- 
sy related  only  to  the  power  of  the  execu- 
tors to  purchase  the  premises  for  the  benefit 
of  the  estate.  The  court  held  that  they  pos- 
sessed such  power,  and  cited  In  support  of 
its  .decision  Schouler,  Ex'rs,  §  323,  where  It 
is  laid  down  that  when  it  becomes  necessary 
to  save  the  estate  from  loss,  it  Is  not  only 
the  right,  but  the  duty,  of  the  executor  or 
'  administrator  to  purchase  the  property  for 
the  benefit  of  the  estate.  But  the  right  of 
an  executor  or  administrator  to  purchase  for 
himself  land  sold  to  satisfy  an  Indebtedness 
to  the  estate  was  not  in  question.  We  feel 
satisfied  that,  as  between  Perkins  and  the 
estate,  in  the  absence  of  fraud,  there  was 
no  reason  why  he  should  not  purchase  the 
premises  in  question  for  himself.  But,  as 
a  matter  of  fact,  he  did  not  do  so.  By  an 
arrangement  between  himself  and  his  co- 
executor  he  took  the  title  for  the  benefit 
of  the  estate,  proposing  to  sell  the  proi»erty, 
and  turn  the  proceeds  over  to  the  estate. 
As  between  himself  and  the  estate,  he  was 
a  trustee,  and  equity  would  compel  him  to 
account  to  the  estate  for  the  property;  but 
third  persons  would  not  be  aCTected  by  the 
trust,  unless  they  had  actual  notice  of  Its 
existence,  or  unless  there  was  something 
which  they  were  bound  to  know  suggestive 
of  Its  existence.  Now,  it  is  true  that  by  ex-' 
aminlng  the  records  the  plaintifFs  would 
have  fotind  that  Maurice  and  Perkins  held 
Bailey's  note  as  executors,  and  that,  as  ex- 
ecutors, they  had  the  right,  if  Bailey  made 
default,  to  cause  the  real  estate  described 
in  the  trust  deed  to  be  subjected  to  the 
payment  of  the  note.  And,  if  they  had  con- 
sulted the  will,  they  would  have  found  that 
Maurice  and  Perkins  were,  as  executors,  In 
charge  of  the  estate  of  Albert  K  Touzalln, 
deceased.  From  the  records  they  wonld  al- 
so have  found  that  at  the  request  of  Maurice 
and  Perkins,  as  executors,  the  trustee  adver- 
tised and  sold  the  property,  and  that  Perkins 
was  the  purchaser.  But  none  of  these  dis- 
coveries, which  they  might  have  made,  and 
probably  did  make,  conveyed  the  smallest 
hint  that  the  deed  which  the  trustee  made 
to  Perkins  conveyed  anything  short  of  an 
absolute  title.  The  executors  had  the  right 
to  demand  the  sale  of  the  property;  the 
trustee  had  the  right  to  sell  it;  and,  when 
sold  and  conveyed  by  him.  It  would  be  dis- 
charged from  the  lien  of  the  trust  deed,  and 
from  all  claim  of  the  estate  upon  It  by  vir- 
tue of  the  trust  deed.  So  that  the  mere 
fact  that  Maurice  and  Perkins- held  the  note 
and  trust  deed,  and  procured  the  sale  of  the 
property,  as  executors,  would  Indicate  noth- 
ing as  to  the  itature  of  the  title  taken  by 
the  purchaser.    What  that  title   might  be 


must  be  determined  by  an  examination  of 
the  deed  by  which  It  was  conveyed,  and.  If 
that  purported  to  convey  an  absolute  title, 
and  contained  nothing  to  excite  suspicion 
of  the  existence  of  an  outstanding  Interest, 
then,  as  to  purchasers  and  incumbrancers 
not  having  actual  notice,  the  grantee  would 
be  the  owner  of  the  land  In  his  own  Individ- 
ual right.  And  the  plaintiffs  were  not  char- 
ged with  notice  of  any  weakness  in  this 
title  by  the  fact  that  the  purchaser  was  one 
of  the  executors,  because,  as  we  have  seen, 
at  that  sale,  he  was  upon  the  same  footing 
with  a  stranger,  and  bad  the  same  right  to 
purchase.  Now,  an  examination  of  the  deed 
from  the  trustee  to  Perkins  discloses  noth- 
ing to  suggest  a  necessity  for  Inquiring 
whether  there  might  not  be  some  secret 
trust  connected  with  the  title.  The  deed  re- 
cites that  Perkins  was  the  highest  and  best 
bidder,  and  that  the  property  was  sold  to 
him.  It  acknowledges  the  receipt  of  the 
purchase  money  from  him,  and  conveys  the 
land  to  him,  his  heirs  and  assigns,  forever. 
This  Is  the  record  which  the  estate,  by  Its 
executors,  caused  to  be  made  upon  the  title; 
and  as  to  outside  parties,  with  no  knowledge 
of  the  sitiution  except  what  may  be  gained 
from  It,  It  Imports  absolute  verity.  The 
plaintiffs  were  entitled  to  rely  upon  that 
record,  and  were  not  called  upon  to  look 
further.  They  are  supposed  to  have  known 
that  Perkins  might  lawfully  purchase  for 
himself  at  the  sale  by  the  trustee,  and,  find- 
ing upon  the  record  a  deed  from  which  It 
appeared  that  he  had  so  purchased,  they  bad 
the  right.  In  the  absence  of  other  knowledge, 
to  regard  the  property  as  his.  Furthermore, 
the  records  disclosed  that  always  thereto- 
fore Maurice  and  Perkins  had  transacted 
the  business  of  the  estate  Jointly,  being  care- 
ful In  every  instance  that  the  representative 
capacity  in  which  they  were  acting  should 
appear.  The  money  was  loaned  by  them 
Jointly  as  exjcutors;  the  note  was  payable 
to  them  Jointly  as  executors;  in  the  deed 
of  trust  they,  as  the  beneficiaries,  were  de- 
scribed as  executors;  and  the  land  was  ad- 
vertised for  sale,  at  their  instance,  as  ex- 
ecutors. But  at  the  sale  the  property  was 
struck  off,  not  to  Maurice  and  Perkins,  and 
not  to  Perkins  as  executor,  but  to  Perkins 
personally;  and  the  deed  was  a  conveyance 
to  him  as  an  individual.  From  the  fact 
that  down  to  the  sale  the  executors  had  al- 
ways been  careful  to  notify  the  world  that 
they  were  acting  as  such,  the  natural  sup- 
position would  be  that  the  reason  why  the 
deed  to  Perkins  did  not  describe  him  as  ex- 
ecutor was  that  he  did  not  purchase  as  ex- 
ecutor. 

In  the  case  of  Appelman  v.  Oara,  .22  C!olo. 
3©7,  45  Pac.  366,  to  wlilch  we  are  referred, 
the  facts  were  as  follows:  Gara  loaned 
Shugart  $1,200.  The  loan  was  evidenced  by 
a  promissory  note,  the  payment  of  which 
was  secured  by  a  trust  deed  whereby  Shugart 
conveyed  a  city  lot  to  Grlswold,  with  power. 
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in  case  of  default  In  the  payment  of  the 
note,  to  sell  the  property  at  public  auction 
for  cash  after  three  weeks'  notice.  The  deed 
was  duly  recorded.  Shugart  afterwards  con- 
veyed his  equity  in  the  property  to  L^ck,  who 
then  conveyed  it,  subject  to  the  trust  deed, 
to  Mclntyre.  Mclntyre  soon  afterwards  con- 
veyed her  interest  to  Hoffman,  and  the  lat- 
ter almost  Immediately  conveyed  the  property 
to  Grlswold,  the  original  trustee,  subject  to 
the  trust  deed.  All  these  conveyances  were 
duly  recorded.  Afterwards,  and  before  the 
maturity  of  the  note,  without  authority  from 
Gara,the  beneficiary,  and  without  the  payment 
of  the  note,  Grlswold,  the  trustee,  executed 
and  caused  to  be  recorded  a  deed  of  release  to 
Shugart.  Some  time  thereafter  Grlswold  ex- 
ecuted a  trust  deed  to  McAdams  as  trustee 
to  secure  the  payment  of  |1,400  to  Appel- 
man.  Gara  brought  suit  to  set  aside  the  re- 
lease deed,  and  the  court  held  that  there 
was  sufficient  in  the  fact  that  the  debt  was 
not  due  when  the  deed  was  made,  conpled 
with  the  other  fact  that  the  release  deed 
made  by  Grlswold  was  virtually  a  release  to 
himself  of  a  debt  to  which  his  purchase  of 
the  property  was  subject,  to  excite  suspicion, 
and  put  Appelman  on  Inquiry.  The  act  of 
Grlswold  was  peculiar,  and  out  of  the  or- 
dinary. A  release  of  property  from  a  trust 
deed  before  the  debt  becomes  due  is  not  very 
usual;  but,  coupled  with  that  feature,  the 
additional  fact,  disclosed  by  the  record,  that 
the  only  benefit  derivable  from  the  release 
accrued  to  the  man  who  executed  it,  would 
seem  to  call  for  investigation  by  one  who  pro- 
posed to  become  interested  in  the  property 
under  Grlswold.  That  case  is  not  in  point. 
Some  other  authorities  are  cited  in  support  of 
the  familiar  doctrine  that  a  trustee  cannot 
lawfully  be  a  purchaser  at  his  own  sale,  or 
deal  for  his  own  benefit  with  the  property  of 
his  cestui  que  trust.  No  purchase  by  a  trus- 
tee at  his  own  sale  Is  Involved  in  this  case; 
neither  was  the  subject  of  Perlcins'  purchase 
the  property  of  the  estate. 

But  counsel  say  that  the  statutory  provi- 
sion quoted  early  In  this  opinion  cannot  be 
made  applicable  to  this  case,  for  the  reason 
that  it  puts  an  attaching  creditor  upon  the 
same  footing  with  a  purchaser  only  as  against 
an  imrecorded  deed  or  contract  The  long- 
established  rule  of  which  the  statute  is  a 
modification  was  that  the  lien  of  an  attach- 
ment bound  only  the  interest  of  the  attach- 
ment defendant  In  the  property  attached. 
The  reason  of  the  rule  was  that,  if  the  levy 
should  fall  of  its  purpose,  the  plalntlfit  would 
lose  notliing.  Having  parted  with  no  value, 
his  position  would  be  no  worse  thiit  it  was. 
Iron  Works  v.  Cohen,  7  Colo.  App.  341,  43 
Pac.  667.  That  rule  is  still  in  force,  except 
in  so  far  as  the  statute  has  changed  it;  and, 
if  we  consider  only  its  letter,  the  statute  has 
made  no  change  in  the  rule,  except  in  re- 
spect to  a  title  to  real  estate  evidenced  by  an 
unrecorded  deed  or  contract,  of  the  existence 
of  which  the  attachment  plaintm  is  ignorant. 


There  is  much  force  in  the  argument  that  the 
statute  is  not  applicable  to  an  outstanding 
equity,  which  does  not  subsist  In  writing; 
and  that  henoe,  in  this  case,  the  interest  of 
the  eistate  In  the  pr(^>erty  arising  out  of  a 
trust  with  which  the  law  charged  Perkins, 
and  being  evidenced  by  nothing  which  could 
be  the  subject  of  record,  the  defendants  took 
nothing  by  their  attachment.  But  upon  the 
question  which  counsel  seek  to  raise  the  su- 
preme court  has  expressed  itself,  holding  that 
an  outstanding  unrecorded  interest  in  land, 
whether  it  rests  in  a  resulting  trust  or  In  a 
deed,  must  yield  to  the  lien  of  an  attachment 
acquired  without  knowledge  of  its  existence. 
Campbell  v.  Bank,  22  Colo.  177,  43  Pac  1007. 
"We  are  bound  by  that  decision.  It  is,  how- 
ever, suggested  that  the  utterance  Is  mere 
dictum,— unnecessary  to  the  decision  of  the 
case;  but,  until  the  court  which  is  responsi- 
ble for  it  says  so,  we  must  regard  It  as  law. 
The  judgment  is  affirmed.    Affirmed. 


(IS  Colo.  App.  S3g> 
BRUN  T.  STJPRBUIB  OOUNCII.  AMERICAN 

LEGION  OP  HONOR.  I 
(Court  of  Appeals  of  Colorado.    Dec.  lO,  1900.) 

INSURANCE— LAPSED  POUCT— REINSTATED 
MENT— REMJUIRBMBNTS. 
Where  a  member  of  a  fraternal  insurance 
society  was  suspended  for  nonpayment  of  as- 
sessments, a  tender  of  the  amount  required  for 
reinstatement,  together  with  a  physician's  cer- 
tilicate  that  the  member  was  m  good  health, 
would  not  entitle  the  member  to  reinstatement 
if  unaccepted  by  the  society,  and  not  shown 
to  t>e  a  full  compliance  with  its  by-laws  and 
regulations  respecting  reinstatement. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  William  H.  Brnn  against  the  Su- 
preme Council  American  Legion  of  Honor  on 
an  insurance  policy.  From  a  judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

Warwick  M.  Downing,  for  appellant  Jo- 
seph N.  Baxter  (John  H.  Butler,  of  counsel), 
for  appellee. 

BISSEIX,  P.  J.  William  Brun,  as  benefi- 
ciary in  a  policy  issued  on  the  life  of  ills  wife 
by  the  I.«gion  c^  Honor,  after  her  death 
brought  this  suit  to  recover  on  the  policy.  It 
probably  could  be  safely  stated  as  a  general 
proposition  that  appellate  courts  are  some- 
what astute  to  find  reasons  which  will  per- 
mit the  trial  of  all  issues  of  fact  on  such  pol- 
icies by  a  jury.  They  are  well  aware  that 
insurance  companies,  both  life  and  fire,  are 
always  eager  to  accept  premiums  and  do 
business,  but  are  not  always  equally  prompt 
to  settle  claims.  The  criticism  does  not 
usually  extend  so  broadly  to  companies  In- 
suring lives  as  to  the  other  line  of  business. 
Life  insurance  companies  ordinarily  pay  their 
policies,  even  though  there  may  be  some 
doubt  respecting  their  validity  because  of  mis- 
representations or  concealments  made  to  ob- 

'  Rebearlng  denied  February  11,  1901. 
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tain  the  Insurance.  The  value  of  life  insur- 
ance policies  Is  so  fully  recognized  in  mod- 
em times  by  the  American  people  that  there 
Is  a  great  desire  on  the  part  of  most  to  pro- 
tect their  families  after  death,  and,  even 
though  they  may  be  practically  conscious  of 
their  ineligibility,  if  the  fact  Is  not  discov- 
ered by  the  medical  examiner,  many  people 
will  make  statements  In  thetr  applications 
which  render  them  eligihle,  whereas,  if  the 
facts  were  known,  they  could  not  procure  a 
policy.  All  these  various  considerations  lead 
to  the  practice  intimated  in  the  opening  of 
this  opinion.  We  are  very  frank  to  say  that. 
If  we  could  see  our  way  clear,  we  would 
send  this  case  back,  and  permit  it  to  be  tried 
by  jury,  regardless  of  the  bold  statement  of 
plaintlfT's  counsel  when  he  opened  the  case 
to  the  Jury.  Th&  case  comes  up  In  a  some- 
what peculiar  fashion.  The  complaint  was 
demurred  to.  This  demurrer  was  overruled, 
and  the  case  came  to  trial,  and,  after  plain- 
tiffs counsel  had  made  his  opening  statement, 
the  attorney  for  the  company  then  moved  for 
Judgment  on  the  pleadings  and  statement. 
Judgment  went  for  the  company,  and  this  Is 
appealed  from.  On  this  record  we  are  called 
pn  to  con^der  the  propriety  of  this  action. 
We  have  no  doubt  the  Judgment  was  prop- 
erly entered,  regardless  of  the  opening  state- 
ment ■  We  do  not  quite  understand  why  the 
demurrer  was  not  sustained,  because,  as  we 
view  it.  the  complaint  does  not  state  a  cause 
of  action.  There  Is  one  matter  to  which  we 
will  refer,  because  it  is  somewhat  discussed 
In  the  briefs  of  counsel,  and  In  a  very  peculiar 
way.  The  only  possible  paragraph  in  the 
complaint  which  in  the  remotest  manner 
tends  to  support  a  cause  of  action  in  favor 
of  the  plaintiff  is  the  fourth  paragraph.  Re- 
specting this,  plaintiCTs  counsel  served  no- 
tice on  the  defendant's  attorney  that  para- 
graph 4  would  not  be  relied  on,  and  no  evi- 
dence would  be  given  In  support  of  It  When, 
on  this  appeal,  the  appellee's  counsel  dis- 
cusses the  point  that  there  Is  no  cause  with- 
out it  counsel  for  the  appellant  accepts  the 
proposition;  but  he  says.  If  he  has  not  got  a 
cause  of  action  without  paragraph  4,  he  has 
no  cause  at  all,  and  does  not  desire  ua  to 
support  his  complaint  Recurring  now  brief- 
ly to  the  complaint,  for  we  shall  not  attempt 
to  state  It  in  its  entirety,  it  appears  that 
Mrs.  Brun  was  Insured  in  the  Legion  of 
Honor,  and  had  carried  the  policy  for  some 
little  time.  In  August  1896,  she  was  sus- 
pended for  the  nonpayment  of  assessments. 
This  suspension  continued  until  about  the 
month  of  February,  1897.  At  that  time  she 
applied  for  reinstatement  and  requested  in- 
formation respecting  the  amount  necessary 
to  reinstate  her,  and  to  be  furnished  blanks 
on  which  the  examination  could  be  made. 
Either  the  secretary  of  the  company,  or  some 
one  In  his  ofiSce,  sent  a  statement  that  the 
amount  due  for  reinstatement  was  $78.40, 
and  sent  blanks  on  which  an  examination 
fould   be   had,   certificates    filled   out    and 


which,  when  completed,  presumably  would 
authorize  the  reinstatement  Mrs.  Brun  sent 
the  money,  and  filled  out  the  blank,  which 
stated  that  she  was  in  good  health,  and 
which  fact  was  confirmed  by  the  certificate 
of  a  physician  on  a  general  Inspection.  Oa 
receipt  of  the  money  and  the  certificate  at 
the  office.  It  was  Immediately  returned  by 
the  officers  of  the  company,  and  Mrs.  Brutt 
was  advised  tliat  that  certificate  was  insuffi- 
cient for  a  reinstatement  under  the  circum- 
stances, and  blanks  were  sent  the  same  as 
in  the  case  of  an  original  membership,  to 
wit  a  complete  physical  examination  and 
stateQient  concerning  the  condition  of  her 
health.  When  these  came  back,  and  the  doc- 
tor came  in  to  make  the  examination  (and  I 
take  this  from  the  statement  of  counsel  IB 
his  opening  remarks),  he  discovered  the  odor 
of  a  cancer  In  the  womb,  and  immediately  In- 
formed Mrs.  Bnm  that  she  was  suffering 
from  that  complaint,  and  within  less  than  80 
days  from  that  date  she  died.  Oounsel  stated 
that  she  died  from  that  disease,  and  that  she 
could  not  at  that  date  have  taken  the  exam- 
ination for  a  new.  membership.  He  tried  un- 
successfully afterwards  to  amend  the  state- 
ment by  stating  that  she  died  from  append- 
icitis. -This  statement  clearly  demonstrates 
the  situation  to  be  this:  A  policy  was  Is- 
sued, and  had  lapsed.  The  Insured  no  longer 
had  the  legal  right  to  keep  up  the  policy,  or 
to  pay  the  premiums,  and  be  reinstated  with- 
out complying  with  the  conditions  and. re- 
quirements of  the  by-laws  and  rules  con- 
trolling that  company.  This  the  plaintiff  crai- 
cedes  by  the  statement  of  his  cause  of  ac- 
tion. Therefore,  to  state  a  cause  of  action 
on  that  policy,  it  was  iuQumbent  on  Brun  to 
show  an  actual  reinstatement  by  the  com- 
pany, and  a  revival  of  the  lapsed  contract,  or 
the  doing  of  those  things  which,  under  the 
by-laws  and  regulations  of  the  company,  en- 
titled him  to  reinstatement.  There  was  no 
actual  reinstatement.  Therefore  the  pjain-  * 
tiff  must  aver  the  doing  of  what  was  Indis- 
pensable to  the  initiation  or  inception  of  the 
right  to  reinstate.  This  he  wholly  failed  to 
allege  or  offer  to  prove.  When  he  said  that 
the  amount  of  money  was  sent  which  the  sec- 
retary required,  and  that  he  filled  out  a  cer- 
tain eertlllcate,  and  s6nt  It,  that  of  Itself  does 
not  establish  his  right,  nor,  on  proof  thereof, 
could  he  recover.  It  was  incumbent  on  him 
to  show  either  that  the  certificate  which  he 
sent  was  an  actual  compliance  with  the  by- 
laws and  regulations  of  the  company,  or  that 
the  company  accepted  it  as  such.  Now,  in 
his  plea,  he  did  neither.  He  simply  attempts 
to  establish  his  right  by  showing  that  he  ' 
sent  the  money  required,  and  received  a  cer- 
tificate, which  he  sent  on  tp  the  company. 
When  it  appears  tliat  the  certificate  blank 
was  returned,  and  another  one  sent  which  he 
was  required'  to  fill  out,  he  either  had  to  do 
what  the  officers  of  the  company  required  in 
the  last  instance,  or  show  that  what  he  had 
already  done  was  done  in  accordance  with 
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the  by-laws,  and  entitled  him  as  a  matter  of 
law  to  the  reinstatement.  We  can  discover 
no  allegation  anywhere  In  the  complaint, 
■even  Including  paragraph  4,  which  will  bring 
the  case  within  this  very  well  settled  prin- 
ciple of  pleading.  When  a  party  has  failed 
to  comply  with  his  contract,  and  relies  upon 
the  performance  of  a  condition  subsequent, 
whereby  his  right,  under  the  terms  of  the 
agreement,  is  to  be  revived,  he  must  undoubt- 
edly both  allege  and  prove  the  performance 
of  the  condition  or  the  happening  of  the 
event,  either  one  or  the  other  of  which  re- 
vives his  right,  and  establishes  the  obliga- 
tion of  the  other  party.  What  we  have  said 
Is  enough  to  Indicate  the  fatal  difiSculty  with 
the  complaint,  and,  since  we  are  unable  to 
discover  that  the  plaintiff  has  stated  a  cause 
of  actlim,  we  are  without  the  right  or  au- 
thority to  reverse  the  Judgment  and  give  him 
an  opportunity  to  try  his  case,  and  attempt 
to  establish  those  facts  on  which  his  cause 
■of  action  must  rest  The  judgment  of  the 
«ourt  below  was,  under  these  views,  entirely 
right,  and  will  accordingly  be  affirmed.  Af- 
'flrmed. 


<25  Mont.  38) 

BROWNIiEE  et  al.  v.  YOUNG  et  aJ. 
-(Snpreme  Ooort  of  Montana.     Feb.  11,  1901.) 
PRINCIPAIi  AND  SURETY-JTJDOMBaJTS-ENTRY. 

1.  Cod©  Civ.  Proc.  1895,  {  1001,  providing 
that  if,  on  the  rendition  of  any  judgment,  it 
shall  be  shown  that  one  or  more  defendants 
against  whom  the  judgment  is  to  be  rendered 
are  principal  debtors,  and  others  are  sureties, 
the  court  may  order  the  judgment  so  to  state, 
and  shall  direct  the  sheriff  to  mnke  the  amount 
due  thereon  out  of  the  goods,  etc.,  of  the  prin- 
-clpal  debtor  before  -  resorting  to  the  sureties, 
refers  to  judgments  on  obligations,  the  makers 
■of  which  signed  in  fact  as  principal  and  surety, 
and  not  to  judgments  on  those  on  which  the 
makers  are  all  principals,  though,  as  between 
themselves,  some  are  sureties  merely. 

2.  The  statute  applies  to  cases  in  which  the 
parties  whose  rights  are  to  be  determined  are 
befote  the  court,  and  not  to  cases  in  which 
judgment  is  sought,  at  the  option  of  plaintiff. 
us  authorized  by  Code  C5v.  Proc.  §§  585,  503, 
and  Civ.  Code,  J  1941,  against  but  one  of  the 
obligors. 

Appeal  from  district  court,  SUverbow 
•county;  John  Lindsay,  Judge. 

Action  by  Malcolm  B.  Brownlee  and  oth- 
ers against  William  H.  Young  and  others. 
From  a  judgment  for  piaintilTs,  defendant 
John  R  Uoyd  appeals.    Affirmed. 

Wm.  H.  De  Witt,  for  appellant  Wm. 
Scallon  and  W.  W.  Dixon,  for  respondents. 

BRANTLY,  C.  J.  Action  to  recover  the 
amount  due  upon  a  Joint  and  several  prom- 
issory note  made  and  delivered  to  plain- 
tiffs by  defendants  on  December  31,  1894, 
for  the  sum  of  $1,500,  bearing  Interest  at  1 
per  centum  per  month  from  date.  All  the 
makers  were  made  parties  defendant 
Lloyd  and  E.  H.  Irvine  were  served  with 
summons.  Young  and  F.  F.  Irvine  were  not 
Tound,  nor  did  they  appear  in  person  or  by 


counsel.  E.  H.  Irvine  suffered  Judgment  by 
default.  Uoyd  filed  a  separate  answer,  in 
which,  after  admitting  categorically  all  the 
material  averments  in  the  complaint,  he  al- 
leged specially:  "That  while  the  said  de- 
fendants herein,  to  wit,  the  signers  of  said 
note,  appear  upon  the  face  thereof  as  Joint 
makers,  yet  In  truth  and  fact,  as  between 
themselves,  the  said  defendants,  the7  are 
simply  sureties,  each  one  for  the  otber,  for 
three-fourths  of  the  amount  which  they,  the 
said  defendants,  may  be  required  to  Jointly 
pay."  The  answer  concludes  with  a  prayer 
that  "It  be  adjudged  that  this  defendant 
John  E.  lioyd.  Is,  as  to  three-fourths  of  the 
amount  of  said  note,  only  a  surety  for  the 
three  other  defendants,  and  that  [the  Judg- 
ment] shall  direct  the'  sheriff  to  make  tbree- 
fourths  of  the  amount  due  thereon  out  of 
the  goods  and  chattels,  lands  and  tenements, 
of  the  said  defendants  other  than  this  de- 
fendant before  he  attempt  to  levy  an  exe- 
cution upon  the  property,  personal  or  real, 
of  this  defendant."  *0n  motion  of  plaintiffs 
a  separate  judgment  In  the  ordinary  form 
was  entered  against  Lloyd,  the  foregoing  al- 
legation and  prayer  being  disregarded.  It  Is 
now  contended  that  the  court  below  erred 
In  failing  to  render  the  Judgment  as  prayed. 
Defendant,  In  support  of  this  contention, 
cites  section  1298  of  the  fifth  division  of  the 
Compiled  Statutes  of  18S7,  which  is  brought 
forward  into  the  Code  of  Civil  Procedure  of 
1895  as  section  1001,  which  follows:  "Upon 
the  rendition  of  any  judgment.  If  it  shall 
be  shown  that  one  or  more  of  the  def«id- 
ants  against  whom  the  Judgment  is  to  be 
rendered  are  principal  debtors,  and  others 
of  the  said  defendants  are  sureties  of  such 
principal  debtor,  the  court  may  order  the 
Judgment  so  to  state,  and  upon  the  issu- 
ance of  an  execution  upon  such  Judgment 
It  shall  direct  the  sheriff  to  make  the 
amount  due  thereon  out  of  the  goods  and 
chattels,  lands  and  tenements  of  the  prin- 
cipal debtor  or  debtors,  or  if  sufficient  there- 
of cannot  be  found  within  his  county  to 
satisfy  the  same,  then  that  he  levy  and 
make  the  same  out  of  the  property,  personal 
or  real,  of  the  Judgment  debtor  who  was 
surety.  Judgment  may  be  given  for  or 
against  one  or  more  of  several  plaintiffs,  and 
for  or  against  one  or  more  of  several  defend- 
ants; and  it  may,  when  the  Justice  of  the 
case  requires  it  determine  the  ultimate 
rights  of  the  parties  on  each  side,  as  be- 
tween themselves."  It  Is  apparent  from  a 
careful  reading  of  this  provision  that  it  re- 
fers to  the  rendition  of  judgments  upon  ob- 
ligations the  makers  of  which  signed  Ip  fact 
as  principal  and  surety,  and  not  to  Judg- 
ments upon  those  on  which  the  makers  are 
all  principals.  It  applies  also  to  cases  in 
which  the  parties  whose  rights  are  to  be 
found  and  determined  are  before  the  court 
and  not  to  cases  in  which  Judgment  Is 
sought,  at  the  option  of  the  plaintiff,  against 
one  of  the  obligors.    Under  the  provisions  of 
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tbe  Oodti  ot  CSvU  Procedure  (sections  585, 
598)  and  of  the  Civil  Code  (section  IMl), 
all  of  -wbicti  were  In  force  at  the  time  the 
note  in  question  was  executed  (Oomp.  St. 
1887,  div.  1,  f  20;  Id.  dlv.  5,  {  1296).  this 
may  properly  be  done,  and  It  was  evidently 
tbe  purpose  of  the  plaintiffs  to  avail  them- 
selves of  these  provisions  In  this  case.  Un- 
der these  circumstances  the  execution  could 
not  run  against  any  of  the  other  obligors, 
for  the  reason  that  they  are  and  could  not 
be  Included  In  the  Judgment,  and  It  would 
not,  therefore,  have  been  proper  for  the 
court  to  modify  the  Judgment  to  meet  the 
views  of  the  defendant  True,  "where  two 
persons  execute  a  note,  and  each  of  them  re- 
relves  one-half  of  the  consideration,  they 
are,  as  between  themselves,  principals  for 
half  the  debt  and  sureties  for  each  other  to 
tbe  extent  of  the  other  half"  (24  Am.  &  Eng. 
Enc.  Law  [let  Ed.]  723),  and  this  Is  so  no 
matter  what  may  be  the  number  of  the  obli- 
gors; but  the  principle  finds  application  to 
cases  where  the  right  of  contribution  arises, 
and  not  to  tbe  rendition  of  the  Judgments 
provided  for  under  the  statute  above  quoted. 
It  is  conceded  by  the  appellant  that  all  the 
parties  to  the  note  were  principals.  This  ex- 
cludes him  from  the  operation  of  the  stat- 
nte.  Let  the  Judgment  be  affirmed.  Affirm- 
ed. 

PIGOTT  and  MILBURN,  JJ.,  concur. 


(25  Hont.  85) 

WETZSTEIN  V.  BOSTON  &  M.  CONSOL. 

COPPER  &  SILVER  MIN.  CO. 

(Supreme  Court  of  Montana.     Feb.  11,  1001.) 

-INJUNCTIONS— APPEAL— SUCCESSOR  IN  INTEIR- 
EST— NEW  ACTION— PENDING  APPEAL. 
Before  final  decision  on  appeal  from  a 
decree  finding  plaintiif  was  not  the  owner  of 
alleged  interests  in  mining  property,  he  could 
not  obtain  an  injunction  pendente  lite  against 
the  original  defendant's  successor  in  interest 
in  a  subsequent  action,  wherein  his  claim  of 
title  was  identical  with  that  of  the  original 
suit. 

Appeal  from  district  court.  Silver  Bow 
county;  John  Lindsay,  Judge. 

Action  to  quiet  title  by  Adolph  Wetzsteln 
against  the  Boston  &  Montana  Consolidated 
Copper  &  Silver  Mining  Company.  From  an 
order  denying  an  injunction  pendente  lite, 
plaintiff  appeals.    Affirmed. 

McHatton  &  Cotter,  for  appellant.  Forbis 
&  Evans  and  Wm;.  H.  De  Witt,  for  respond- 
ent. 

MILBURN,  J.  This  is  an  appeal  from  an 
order  denying  an  injunction  pendente  lite. 
The  injunction  was  asked  for  pending  ah 
action  in  the  district  court  to  quiet  the  title 
In  plaintiff  to  a  certain  interest  in  the  Cio- 
manche  mining  cUiIm,  and  for  an  accounting 
to  him  for  his  interests  in  the  profits  of  said 
mining  property,  and  for  a  receiver.  It  ap- 
pears from  the  complaint,  filed  December  14, 
1899,  that  on  the  22d  day  of  March,  1S94, 


pUlntiff  commenced  a  certain  other  action  in 
the  same  court  against  tbe  predecessors  lu 
interest  of  the  defendant  in  the  action  at 
bar,  claiming  title  to  the  same  interest  In  the 
said  mining  property,  and  praying  that  the 
court  order  a  conveyance  to  be  made  to  him 
for  said  interest  in  said  property;  that  the 
action  last  referred  to  was  tried  before  a 
Jury,  which  returned  special  findings  adverse 
to  plaintiff;  that  these  findings  were  adopted 
by  the  court,  with  additions;  that  on  or  about 
January  3, 1899,  a  decree  against  the  plaintiff 
was  made  and  entered;  that  plaintiff's  mo- 
tion for  a  new  trial  was  denied,  and  an  ap- 
peal was  talien,  and  is  now  jjendlng.  Plain- 
tiff asked  for  tbe  injunction  to  restrain  de- 
fendant from  mining,  extracting,  carrying 
away,  or  converting  to  Its  own  use  any  ores 
from  said  mining  property,  in  the  possession 
of  which  it  has  been  since  1896.  In  the  light 
of  the  fact,  together  with  others,  not  neces- 
sary to  state,  appearing  to  the  district  court, 
that  It  had  in  the  action  commenced  in  1894, 
as  aforesaid,  found  and  decreed  that  the 
plaintiff  was  not  the  owner  of  any  interest 
In  said  mining  claim,  the  decree  not  having 
been  reversed  or  set  aside,  we  cannot  see  any 
abuse  of  discretVon  in  the  action  of  the  lower 
court  in  refusing  to  grant  the  injunction  ask- 
ed for.  Tlie  temporary  injunction  hereto* 
fore  by  this  court  granted  pending  this  ap- 
peal, the  application  for  which  is  numbered 
1,516,  is  hereby  dissolved.  The  motion  of 
plaintiff  filed  and  submitted  February  8, 
1901,  requiring  the  defendant  to  give  him  a 
bond  to  protect  him  pending  this  appeal,  is. 
In  view  of  the  above  opinion,  denied.  Order 
appealed  from  is  hereby  affirmed.    Affirmed. 

BRANTLY,  C.  J.,  and  PIGOTT,  J.,  concur. 


(25   Mont   81> 

(3APLICB   COMMERCIAL  CO.   v.   CASSIDY 

et  ai. 

(Supreme  C!ourt  of  Montana.     Feb.  11,  1901.) 

MORTQAGBS  —  FORECLOSURE  —  PAYMENT  — 
DEFAULT- INTEREST  —  PLEADING  —  CAUSEIS 
OF  ACTION— DBMURRERr-DISMISSAL  AS  TO 
ONE— BFPECT. 

1.  Under  Code  CSv.  Proc.  f  778,  requiring 
the  court  to  disregard  any  error  or  defect  in 
the  pleadings  or  proceedings  which  does  not  af- 
fect the  substantial  rights  of  the  parties,  a 
demprrer  to  a  complaint  on  the  gound  that  twO' 
causes  of  action  were  improperly  united  there- 
in was  properly  overruled  on  plaintiCFs  dis- 
missing as  to  one  cause  of  action. 

2.  Where  a  mortgage  provided  that,  in  case 
of  default  for  30  days  in  the  payment  of  the 
notes  or  interest  secured  by  it,  the  mortgagee 
could  consider  the  whole  principal  due  and 
payable,  a  complaint  which  alleged  the  non- 
payment of  one  of  the  principal  notes  within 
the  time  prescribed  would  support  a  judgment 
for  the  full  amount  secured,  though  all  accrued 
interest  had  been  paid. 

Appeal  from  district  court,  Silverbow  coun- 
ty; John  Lindsay,  Judge. 

Action  by  the  Capllce  Commercial  Compa- 
ny against  Terence  Cassldy  and  others  to- 
foreclose  a  mortgage.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed, 
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J.  E.  Healy,  for  appellants.  W.  E.  Car- 
roll, tor  respoudeut. 

PIGOTT,  J.  From  a  final  judgment  enter- 
ed against  them,  the  defendants  have  appeal- 
ed. The  plaintiff  lia^  neither  filed  a  brief  nor 
made  an  oral  argument.  Counsel  for  the  de- 
fendants presents  two  questions  for  consid- 
eration: 

1.  The  order  of  the  trial  court  overruling 
the  demurrer  to  the  complaint  is  specified  as 
error.  Two  causes  of  action  are  stated,  and 
the  defendants  demurred  on  the  ground  that 
the  causes  had  been  improperly  united. 
Without  objection  by  the  defendants,  and 
presumably  at  the  instance  of  the  plaintiff, 
the  court  dismissed  the  complaint  as  to  the 
second  cause  of  action,  and  at  the  same  time 
overruled  the  demurrer.  The  demurrer  was 
well  interposed,  for  the  causes  of  action  were 
such  as  may  not  properly  be  united  In  the 
same  complaint,  but  the  dismissal  of  the  ac- 
tion as  to  one  of  them  removed  the  ground  of 
objection  made  by  the  demurrer.  As  it  does 
not  appear  that  the  costs  prescribed  by  sec- 
tion 1861  of  the  Code  of  Civil  Procedure  were 
paid  by  or  taxed  to  the  defendants,  and  as 
the  plaintiff,  presumably  before  the  decision 
on,  or  even  the  submission  of,  the  demurrer, 
exercised  the  privilege  of  dismissing  his  com- 
plaint as  to  the  second  cause  of  action,  and 
as  an  order  thereafter  made  sustaining  the 
demurrer  and  requiring  the  plaintiff  to  pay 
the  costs  prescribed  by  section  1861,  supra, 
would  have  been  erroneous,  manifestly  the 
overruling  of  the  demurrer,  when  considered 
with  the  dismissal,  did  not  affect  any  sub- 
stantial right  of  the  defendants.  The  judg- 
ment will  not  be  reversed  when  it  Is  clear 
that  the  error  urged  was  of  such  character. 
This  Is  the  rule  declared  in  section  778  of  the 
Code  of  Civil  Procedure,  and  by  Murphy  v. 
Patterson,  24  Mont.  — ,  63  Pac.  380. 

2.  The  first  cause  of  action  was  based  up- 
on two  promissory  notes  made  t^y  the  defend- 
ants Cassidy,  the  payment  whereof  was  se- 
cured by  a  mortgage  executed  by  the  Cassl- 
dys  simultaneously  with  the  notes.  Defend- 
ant Rowan  was  made  a  party  because  he  as- 
serted some  Interest  (subsequent  and  sub- 
ject to  the  lien  of  the  plaintiff's  mortgage)  in 
the  property.  The  relief  sought  was  a  judg- 
ment of  foreclosure.  Each  note  was  dated 
September  9,  1899,  and  was  for  the  sum  of 
$500,  with  interest  thereon  at  the  rate  of  12 
per  cent  yearly  from  date  until  paid.  Inter- 
est payable  monthly.  According  to  their 
terms,  one  of  the  notes  fell  due  on  the  9th 
day  of  September,  1900,  and  the  other  will 
mature  on  the  9th  day  of  September,  1901. 
The  mortgage  contained  these  provisions: 
"But  these  presents  shall  be  void  if  such 
payment  be  made;  but  in  case  default  shall 
be  made  in  the  payment  of  the  said  principal 
sums  of  money,  or  any  part  thereof,  as  pro- 
vided in  said  notes,  or  If  the  Interest  that 
may  grow  due  thereon,  or  any  part  thereof, 
shall  be  due  and  unpaid  for  the  space  of 


thirty  days  after  the  same  should  have  been 
paid  according  to  the  terms  of  said  promis- 
sory notes,  then  and  from  thenceforth  it 
shall  be  optional  with  the  said  party  of  the 
second  part  •  *  *  to  consider  the  whole 
of  said  principal  sum  expressed  in  the  said 
notes  as  immediately  due  and  payable,  al- 
though the  time  expressed  In  the  said  notes 
for  the  paypieut  thereof  shall  not  have  arriv- 
ed, and  immediately  to  enter  into  and  niton, 
all  and  singular,  the  premises  hereby  grant- 
ed, or  Intended  so  to  be,  and  to  sell  and  dis- 
pose of  the  same,  or  any  part  thereof,  and  all 
benefit  and  equity  of  redemption  of  the  said 
parties  of  the  first  part,  •  •  •  according 
to  law,  and  of  the  money  arising  from  such 
sale  to  retain  the  principal  and  Interest 
which  shall  then  be  due  on  the  said  promis- 
sory notes,"— which  were  followed  by  the 
language  usual  in  such  Instruments.  The 
complaint  was  filed  on  the  11th  day  of  Sep- 
tember, 1900.  It  contains  a  copy  of  the  mort- 
gage, and  states  that  all  of  the  Interest  on 
the  notes  had  been  paid  up  to  and  Including 
August  9,  1900;  that  more  than  30  days  have 
elapsed  after  the  interest  accruing  thereon 
should  have  been  paid  according  to  the  terms 
of  the  notes;  and  that  plaintiff  has  exercised 
the  option  given  in  the  mortgage  to  consider 
the  principal  sums  of  the  notes  as  immedi- 
ately due  and  payable  upon  the  default  in 
the  payment  of  the  Interest.  The  complaint 
further  states  that  the  note  which  matured 
on  the  9th  day  of  September,  1900,  is  due, 
owing,  and  unpaid,  and  that  the  note  which 
upon  its  face  was  to  become  due  on  Septem- 
ber 9,  1901,  is  also  unpaid,  and  the  plaintiff 
declared  the  principal  sums  expressed  in  the 
notes  as  due  and  payable.  The  allegation 
was  also  made  that  payment  of  the  notes 
was  demanded,  but  refused.  The  defendants 
did  not  in  any  way  attack  the  statement  of 
this  cause  of  action.  The  default  of  the  de- 
fendants for  want  of  further  appearance  or 
answer  having  been  entered,  the  court,  after 
hearing  evidence,  found,  among  other  things, 
that  the  defendants  Cassidy  had  made  de- 
fault in  the  payment  of  the  notes,  and  that 
by  the  terms  of  the  mortgage  both  notes  be- 
came due  and  payable  on  the  9th  day  of  Sep- 
tember, 1900,  and  remained  due,  owing,  and 
unpaid,  together  with  the  interest  thereon 
from  August  9,  1900.  Judgment  was  render- 
ed accordingly,  declaring  that  the  principal 
sums  of,  and  the  unpaid  Interest  accrued  on, 
the  notes,  together  with  (wsts  and  counsel 
fees,  were  a  valid  lien  upon  the  property 
mortgaged,  and  directing  that  the  property 
be  sold  to  satisfy  the  amount  due  to  tbe 
plaintiff. 

It  is  contended  here  that  the  complaint 
does  not  state  facts  sufficient  to  warrant  the 
finding  that  the  note  which  by  its  terms  will 
fall  due  on  September  9,  1901,  was  due  by 
virtue  of  the  exercise  of  the  option  granted 
by  the  mortgage.  In  support  of  this  con- 
tention counsel  argues  that  the  note  could 
not  be  considered  as  mature  under  the  terms 
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of  the  mortgage  until  80  days  after  the  9th 
day  of  September,  1900;  the  interest  harlng 
been  paid  up  to  and  including  the  9th  day 
of  August,  1900.  His  position  Is  that  the 
Interest  must  have  been  due  and  unpaid  for 
30  days  after  it  should  have  been  paid,  in  or- 
der to  permit  the  holder  of  the  note  to  con- 
sider the  note  as  due.  It  la  true  that  the 
note  did  not  become  due  by  reason  of  any 
failure  to  pay  the  Interest;  for,  the  interest 
liavlng  been  paid  to  August  9,  1900,  the  next 
payment  was  to  be  made  on  September  9th, 
and  not  until  30  days  bad  elapsed  after  the 
interest  should  have  been  paid,  to  wit,  not 
before  October  9th,  could  the  plaintiff  for 
this  reason  declare  the  principal  sum  of  the 
note  to  be  doe.  If  this  were  all,  counsel 
would  be  right,  but  he  overlooks  the  allega- 
tion that  the  note  which  matured  on  Sep- 
tember 9,  1900,  was  not  paid.  In  legal  ef- 
fect, the  mortgage  provided  that  If  default 
should  be  made  in  the  payment  of  the  prin- 
cipal of  either  note,,  or  any  part  of  either, 
as  provided  therein,  then  and  thenceforth  the 
bolder  should  have  the  option  to  consider  the 
whole  of  the  principal  sums  of  both  notes 
as  immediately  due  and  payable,  although 
the  time  expressed  therein  for  payment  had 
not  arrived;  and  the  complaint  alleges,  as 
counsel  in  his  brief  concedes,  that  the  prin- 
cipal sum  of  each  note  remained  unpaid  when 
the  complaint  was -filed.  One  of  the  notes 
was  due  and  payable  on  September  9,  1900. 
Failure  to  pay  the  principal  thereof  at  ma- 
turity was,  by  the  terms  of  the  mortgage, 
sufficient  cause  for  the  holder  to  consider 
both  notes  as  immediately  due.  The  30-day 
period  was  applicable  to  a  default  In  the 
Interest,  but  not  to  the  failure  to  pay  the 
principal  of  the  note  first  maturing.  This  Is 
manifest.  At  the  time  the  complaint  was 
filed  one  of  the  notes  was  due,  and  its  prin- 
cipal sum  wholly  unpaid.  The  plaintiff  had 
the  right  to  consider  the  other  note  as  im- 
mediately due  and  payable,  and  this  right  or 
option  it  exercised  and  declared  by  demand- 
ing payment  of  both  notes  and  by  com- 
mencing this  action.  The  judgment  is  affirm- 
ed. Let  remittitur  issue  forthwith.  Affirm- 
ed. 

BBANTLY,  a  J.,  an>*  MILBURN,  J.,  con- 
cur. 


(7  Idaho.  BU) 

STATE  T.  DIXON. 
(Supreme  Court  of  Idaho.    Feb.  20,  1901.) 

ASSAULT— SUFFICIENCY  OF  INFORMATION- 
RESISTING  TRESPASS. 

1.  Where  the  information  states  in  ordinary 
and  concise  language  the  commission  of  a 
crime,  it  is  sufficient. 

2.  A  mere  civil  trespass,  unaccompanied  by 
such  force  as  to  make  it  a  breach  of  the  peace, 
is  not  a  sufnciciit  provocation  to  warrant  the 
shootinx  of  the  trespasser. 

3.  One  in  the  possession  of  land  may  resist 
an  entry  thereon,  but  he  has  no  right  to  shoot 
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the  trespasser,  unless  that  be  rendered  necea- 
sory  to  prevent  a  felony. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Nez  Perce  coun- 
ty; Edgar  C.  Steele,  Judge. 

I<evi  Dixon  was  convicted  of  assault  with 
intent  to  commit  great  bodily  harm,  and  ap- 
peals.   Affirmed. 

James  W.  Reid,  for  appellant  Frank  Mar- 
tin, Atty.  Gen.,  for  the  State. 

SULLIVAN,  J.  The  appellant  was  prose- 
cuted for  the  crime  of  assault  with  intent  to 
murder,  convicted  of  an  assault  likely  to  pro- 
duce great  bodily  harm,  and  sentenced  to 
three  years'  Imprisonment  This  appeal  is 
from  the  Judgment.  Nineteen  errors  are  as- 
signed for  the  reversal  of  the  Judgment 
Most  of  them  pertain  to  the  giving  or  refusal 
to  give  certain  Instructions.  However,  the 
first  error  assigned  Is  that  the  court  erred  In 
overruling  the  demurrer  to  the  information. 
The  information  states  in  ordinary  and  con- 
cise language  the  commission  of  the  crime  of 
assault  with  Intent  to  murder,  and  it  was  not 
error  to  overrule  the  demurrer.  State  v.  El- 
lington (Idaho)  43  Pac.  61. 

The  record,  Inter  alia,  shows  the  following 
facts:  The  appellant  and  one  Allen  Linke 
had  a  contest  in  the  United  States  land  of- 
fice, at  Lewlston,  over  a  tract  of  land  con- 
cerning and  on  which  the  acts  occurred  of 
which  the  appellant  was  convicted  as  above 
stated.  Said  Linke  was  successful  In  said 
contest,  and  the  appellant  appealed  to  the 
commissioner  of  the  general  land  office,  at 
Washington,  D.  0.  During  the  pendency  of 
said  land  contest  a  sui{  was  brought  by  the 
appellant  against  said  Linke  In  the  probate 
court  of  Nez  Perce  county  for  the  possession 
of  said  disputed  premises,  which  finally  re- 
sulted in  a  Judgment  In  favor  of  the  appel- 
lant, and  appellant  was  placed  in  the  posses- 
sion of  said  premises  by  writ  of  restitution. 
Thereafter,  on  the  12th  day  of  April,  1899, 
said  Linke,  his  father,  two  brothers,  and  John 
Wunders  and  Frank  Bogner  entered  upon  a 
portion  of  said  premises  and  began  to  seed 
the  same  to  wheat,  as  they  were  advised  by 
their  attorney  they  had  a  right  to  do.  There 
is  a  conflict  In  the  evidence  as  to  whether  the 
said  Linke,  and  others  with  him,  destroyed 
the  gate  through  which  they  entered  on  said 
premises.  The  defendant  and  his  witnesses 
testified  that  the  gate  was  torn  to  pieces, 
while  Linke  and  others  testified  that  the  gate 
"was  wired  up  with  one  staple";  that  they 
drew  the  staple,  unwired  the  gate,  and  went 
in.  After  Linke  had  commenced  seeding  said 
premises,  the  father  of  the  appellant  appear- 
ed and  ordered  them  to  quit  seeding  and  to 
leave  or  quit  the  premises,  which  they  re- 
fused to  do.  Thereupon  he  returned  to  where 
the  appellant  and  his  brothers  were '  (some 
disitance  from  where'  Linke  was  sowing 
grain),  and,  after  having  some  conversation 
with  the  defendant,  got  on  a  horse,  and  he 
and  his  sons  returned  to  the  place  where 
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Linke  and  others  were  sowing  grain.  He 
rode  up  to  the  head  of  the  mules  that  Alvln 
Ijlnke  was  driving,  and  told  him  that  be  must 
not  seed  that  land.  LInke  did  not  reply,  but 
kept  urging  on  his  mules;  and  the  father 
of  the  defendant  testitied  that  he  (the  father) 
had  to  get  out  of  the  way  of  the  mules  pretty 
quick,  as  the  blind  mule  came  near  running 
over  him  and  the  pony  he  was  riding.  It 
appears  that  Linke  drove  on  and  continued 
sowing  grain,  and  the  father  of  defendant 
followed  him  to  the  west  end  of  the  field; 
and  there  Linke  turned  his  mule  team,  which 
was  hitched  to  a  spring  wagon  in  which  sat 
Bogner  sowing  grain  from  a  box,  and  started 
back  across  the  field,  and  was  there  met  by 
the  defendant,  his  brothers.  Grant  and  Hen- 
ry, and  his  father.  It  appears  that  not  far 
away  were  the  father  of  Alvln  Linke,  the 
brother,  one  Hammond,  and  Wunders.  All 
of  the  persons  above  named  were  near  by. 
There  is  some  conflict  In  the  evidence  as  to 
what  then  occurred.  It  appears  that  the  ap- 
pellant caught  one  of  the  mules  that  Alvln 
Linke  was  driving  by  the  bit.  Alvin  was  in 
the  spring  wagon  at  that  time,  with  the  lines 
in  one  hand  and  a  thorn  or  willow  stick  in  the 
other,  which  he  had  for  the  purpose  of  urging 
the  mules.  Alvln  Linke  then  urged  the 
mules  forward,  and  the  appellant  drew  his 
pistol  and  shot  him  three  times,  each  shot 
taking  effect  Linke  thereupon  jumped  out 
of  the  spring  wagon  and  ran  off,  and  there 
Is  considerable  evidence  in  the  record  to  show 
that  appellant  fired  a  fourth  shot  at  him 
while  he  was  running.  It  appears  that  the 
father  of  Alvln  Linke  stood  near  by  with  a 
walking  stick  in  his  hand,  and  several  of 
the  witnesses  testified  that  after  the  shots 
were  fired  he  struck  the  appellant  over  the 
head  with  his  walking  stick,  and  thereupon 
the  father  of  appellant  took  the  stick  away 
from  him.  Thereupon,  according, to  the  tes- 
timony of  old  man  Linke,  the  appellant  shot 
at  him,  the  ball  passing  through  his  coat, 
and  then  placed  the  pistol  against  his  breast 
and  snapped  It,  and  it  did  not  go  off.  The 
evidence  shows  that  neither  Alvin  Linke  nor 
his  'friendj  were  armed.  However,  it  does 
appear  that  the  brother  of  Alvin  Linke,  Just 
before  the  shooting  occurred,  ran  30  or  40 
feet  away  and  got  a  stick  or  club,  and  was 
returning  to  the  spring  wagon  with  It,  when 
Alvin  Linke  told  him  to  throw  it  away,  as 
they  did  not  want  any  trouble,  and  thereup- 
on be  threw  it  away.  It  is  also  shown  that 
shortly  before  the  shooting  occurred  the  ap- 
pellant had  a  conversation  with  said  Wun- 
ders and  ordered  him  off  those  premises,  and 
pulled  a  pistol  out  of  his  pocket  and  told  him 
to  go  quick,  and  he  went. 

It  is  contended  by  counsel  for  appellant 
that  under  the  facts  of  this  case  the  appellant 
had  a  right  to  drive  Linke  off  from  said  land, 
and  that  he  had  the  right  to  use  such  force 
as  was  necessary  to  do  so,  even  If  It  resulted 
in  taking  life,— in  short,  that  the  men's  re- 
fusal to  leave  the  land  when  requested  by 


appellant  would  justify  him  in  shooting  them 
down.  We  know  of  no  principle  of  law  that 
sustains  such  contention.  It  Is  not  shown 
that  Linke  and  those  with  him  intended  or 
endeavored  to  commit  a  felony  in  getting 
possession  of  said  land.  Indeed,  all  of  the 
facts  established  by  the  evidence  repel  that 
idea.  They  did  not  Intend  to  kill  appellant  or 
any  of  the  persons  with  him,  or  to  destroy 
or  carry  away  any  property  belonging  to  him. 
They  were  not  armed,  and  made  no  assault 
whatever  on  any  one.  Conceding  that  Linke 
and  those  with  him  were  trespassers,  it  is 
too  well  settled  to  require  citation  of  authori- 
ties that  one  is  not  justified  in  taking  life  to 
repel  a  mere  clvU  tpespass;  and  especially  Is 
that  true  where  one  through  stealth  gets 
possession  of  land.  The  one  entitled  to  the 
possession  would  not  be  Justified  in  shooting 
the  trespasser  if  he  did  not  quit  the  premises 
at  his  request  Had  appellant  been  at  the 
gate  through  which  the  Linkes  passed  to  get 
possession  of  sold  land,  and  then  and  there 
ordered  them  to  desist  from  taking  down 
said  gate  and  coming  upon  said  land,  he,  no 
doubt  would  have  been  Justified  in  using 
reasonable  force  to  prevent  the  contemplated 
trespass.  But  that  is  not  this  case.  The 
Linkes  had  gotten  possesslcxi  of  said  land, 
and  had  already  seeded  about  three  acres  of 
It  when  appellant  appeared  and  ordered  them 
off.  They  did  not  attempt  to  assault  the  de- 
fendant until  after  he  had  shot  Alvin  L4nke. 
They  only  attempted  to  continue  seeding 
when  appellant  seized  one  of  their  mules  by 
the  bit  and  undertook  forcibly  to  eject  Linke 
from  the  land.  In  Carrcrfl  v.  State,  58  Am. 
Dec.  282,  it  is  held  that  a  mere  civil  trespass, 
unaccompanied  by  such  forge  as  to  make  it 
a  breach  of  the  peace.  Is  not  a  sufficient  prov- 
ocation to  reduce  the  killing  of  the  trespasser 
to  manslaughter  under  circumstances  from 
which  the  law  would  imply  malice,  and  that 
the  owner  of  the  premises  may  resist  an 
entry,  but  he  has  no  right  to  kill,  unless  it 
be  rendered  necessary  to  prevent  a  destruc- 
tion of  his  property,  or  to  defend  himself 
against  loss  of  life  or  bodily  harm.  In  Noles 
V.  State,  26  Ala.  31,  cited  in  note  to  Carroll 
V.  State,  supra,  it  is  held  that  a  mere  trespass 
which  created  no  reasonable  belief  In  the 
mind  of  the  slayer  that  the  trespasser  would 
commit  any  felony  or  do  any  great  bodily 
harm  could  not  be  permitted  to  constitute  an 
excuse  for  the  person  committing  the  mur- 
der. At  section  500  of  Wharton's  Criminal 
Law  (volume  1, 10th  Ed.),  discussing  the  ques- 
tion of  how  far  trespass  is  a  palliation  or  ex- 
cuse for  killing,  and  the  reason  of  the  well- 
settled  rule  on  that  subject  the  author  says, 
"The  reason  is  that  in  the  given  cases  of 
trespass  the  killing  was  unnecessary;  the 
party  killing  knowing  that  only  a  trespass,  or 
at  most  a  trivial  larceny,  was  intended."  And 
at  section  506  of  the  same  volume  it  is  stated 
that  where  an  Intruder  Is  In  the  house,  the 
owner  cannot  kill  him  simply  for  refusing  to 
leave.    In  the  case  at  bar  there  Is  no  evidence 
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showing  or  tending  to  sboTr  tbat  Alvin  LInke 
had  committed  or  Intended  to  commit  any 
crime  wbatever,  onless  it  be  a  mere  trespass 
or  contempt  of  court,  on  said  premises;  and 
It  to  clearly  shown  that  the  shooting  done 
by  tbe  appellant  was  wholly  unjustifiable. 

Neither  of  tbe  authorities  dted  by  counsel 
for  appellant  on  tbe  point  under  considera- 
tion Is  applicable  to  the  facts  of  the  case  at 
bar.  After  a  most  careful  examination  of 
the  instructions  given  by  tbe  court  and  com- 
plained of,  we  find  no  error  in  them.  Some 
of  those  requested  by  counsel  for  appellant 
and  refused  were  covered  by  those  given; 
and  the  court  did  not  err  In  refusing  to  give 
other  instructions  requested  by  counsel  for 
appellant  as  they  were  not  applicable  to  the 
facts  of  this  case.  The  evidence  to  amply 
sofflcient  to  sopport  the  verdict.  The  Judg- 
ment of  the  trial  conrt  is  affirmed. 

QI7ARL.es,  a  J.,  and  STOCESLAGER.  3^ 
concur. 


MILLBB  V.  HUNT. 
(Snpreme  Ooort  of  Idaho.     Fek  0,  1901.) 

SBTTTLEMEiNT  OP  STATBUBMT— TIUS  OW 
MAKING. 
When  a  proposed  statement  on  motion  for 
a  new  trial  is  served  on  tbe  adverse  party  with- 
in  the    statutory    time,    and    no   amendments 
thereto  are  proposed  by  the  adverse  party,  the 
statement  as  proposed  may  be  presented  to  the 
indge  or  delivered  to  the  clerk  for  settlement 
within  any  reasonable  time  thereafter.    Under 
such   circumstances   subdivision  8   of   section 
4441  of  tbe  Revised  Statutes  does  not  limit  the 
thne  within  which  to  present  the  statement  tor 
■ettlement. 
(Syllabus  by  the.  Oonrt) 

Appeal  from  district  court.  Idabo  county; 
Edgar  C.  Steele,  Judge. 

Action  by  L.  A.  Miller  against  WiUtom 
Hnnt  Judgment  for  plaintiff.  From  two 
orders  after  final  Judgment,  defendant  a.]^ 
peals.    Reversed. 

James  De  Hoven  and  McDuffle  &  Griffith, 
for  appeltont  Geo.  W.  Goode,  for  respond- 
ent 

STOOKSLAGER,  J.  This  to  an  appeal 
from  two  orders  made  after  final  Judgment 
one  refusing  to  settle  a  statement  on  motion 
(or  new  trial,  and  the  other  refusing  to  re- 
lieve the  appellant  from  said  order  refusing 
to  settle  said  statement  The  following  facts 
appear  from  the  record:  The  said  cause  was 
tried  by  a  Jury  on  tbe  23d  day  of  May,  1900, 
and  a  verdict  was  returned  against  the  de- 
fendant On  tbe  2d  day  of  June,  1900,  a  no- 
tice of  intention  to  move  for  a  new  trial  was 
filed  with  the  clerk  and  served  on  tbe  plain- 
tiff, and  on  the  lltta  day  of  June,  1000,  a 
statement  on  motion  for  a  new  trial  waa 
■erved  on  the  plaintiff,  and  no  amendmenti 
were  ever  proposed.  On  the  lOtb  day  of  Oc- 
tober, 1900,  the  defendant  served  notice  that 
he  would  move  the  court  to  settle  said  state- 
ment  Thto  motion  waa  taken  up,  by  consent 


of  the  parties,  on  the  12th  day  of  October,  . 
1900;  also  an  objection  to  the  settlement  of 
said  statement  filed  on  behalf  of  the  plain- 
tiff, which  said  statement  and  objection  were 
taken  under  advisement  On  tbe  16th  day  of 
October.  1900,  the  Judge  of  said  coui-t  filed 
tbe  following  order:  "At  this  time  plaintiff. 
by  counsel,  filed  objections  to  said  statement 
being  settled,  and,  after  hearing  the  argu- 
ment of  counsel,  I  find  that  the  defendant 
baa  been  guilty  of  negligence  and  laches  in 
not  having  presented  said  statement  to  tbe 
clerk  of  said  court  or  the  Judge  thereof, 
within  a  reasonable  time  after  the  service 
thereof,  and  that  there  Is  At  excuse  offered 
or  claimed  for  such  neglect  Therefore  the 
objections  of  plaintiff  are  hereby  sustained, 
and  the  settlements  of  said  statement  disal- 
lowed." The  affidavit  of  counsel  for  defend- 
ant filed  November  5,  1900,  among  other 
things,  says  that  there  was  no  term  of  court 
In  Idaho  county  between  the  11th  of  June 
(the  day  on  which  he  served  statement  on 
plaintiff)  and  the  Stta  day  of  October,  1900, 
and  that  the  district  Judge  was  not  In  said 
county,  to  his  knowledge,  between  said 
dates;  that  Lewlston  to  the  nearest  county 
seat  to  GrangeviUe,  where  he  might  reach 
the  Judge  and  settle  his  statement— that  be- 
Ing  70  miles  by  nearest  route,  and  about  100 
milea  by  rail  and  stage. 

It  win  be  seen  by  the  foregoing  statement 
of  the  facts  that  we  are  called  upon  to  con- 
strue section  4441  of  our  statute,  which  in 
IMirt  says  tbe  party  intending  to  move  for  a 
new  trial  must  within  10  days  after  the  ver- 
dict of  the  Jury,  If  the  action  waa  tried  by  a 
Jury,  or  after  notice  of  tbe  decision  of  the 
court  etc.,  file  with  the  clerk  and  serve  upon 
tbe  adverse  party  a  notice  of  bis  intention, 
designating  the  grounds  upon  which  the  mo- 
tion will  be  made,  and  whether  tbe  same  will 
be  made  upon  affidavits,  or  the  records  and 
files  in  the  action,  or  the  minutes  of  the 
court  or  a  bill  of  exceptions,  or  the  state- 
ment of  tbe  case.  SubdlTlsIon  3  of  this  sec- 
tion provides  that  If  the  motion  is  to  be 
made  on  a  statement  of  tbe  caae,  the  moving 
party  must  within  10  days  after  service  ot 
the  notice,  or  such  further  time  as  the  conrt 
In  which  the  action  Is  pending,  or  the  Judge 
thereof,  may  allow,  prepare  a  draft  of  the 
statement  and  serve  the  same,  or  a  copy 
thereof,  upon  the  adverse  party.  All  these 
steps  seem  to  have  been  taken  within  the 
statutory  time,  and  tbe  reasons  assigned  by 
the  court  In  refusing  to  settle  tbe  statement 
were  that  the  defendant  had  not  been  dili- 
gent In  the  prosecution  of  hto  appeal,  or  tbe 
settlement  of  his  statement  rather.  T1>e  an- 
preme  court  of  California,  In  the  case  of 
Pendergrass  v.  Cross,  73  CaL  47S,  16  Pac.  63, 
In  construing  a  statute  from  which  ours  to 
taken,  says:  "Where  a  proposed  statement 
on  motion  for  a  new  trial  to  served  on  the 
attorney  of  the  adverse  party  within  the 
time  limited  by  Uw,  and  the  proposed  amend- 
ments thereto  are  adopted  by  tbe  moving 
party,  the  statement  •■  amended,  may  ha 
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presented  to  the  Judge  or  delivered  to  the 
clei-k  for  settiement  within  any  reasonable 
time  thereafter.  Under  such  circumstances 
subdivision  3  of  section  659  of  the  Code  of 
Civil  Procedure  does  not  limit  the  time  with- 
in vrhlch  to  present  the  statement  for  set- 
tlement." We  quote  from  the  syllabus, 
which  is  fully  borne  out  by  the  opinion.  In 
the  case  at  bar  the  statement  was  served 
within  the  statutory  time,  and,  no  amend- 
ments being  proposed,  it  clearly  falls  within 
this  rule.  Under  the  provisions  of  section 
4231  of  our  statute  the  statement  should  have 
been  settled.  We  also  believe,  under  the  Cal- 
ifornia authorities,  that  appellant  should  be 
permitted  to  amend  his  statement  by  insert- 
ing the  specifications  of  the  particulars 
wherein  he  claims  the  evidence  Is  insuffi- 
cient to  support  the  verdict  Smith  v.  City  of 
Stocliton,  73  Cal.  204,  14  Pac.  675.  We  are 
unable  to  see  how  the  substantial  rights  of 
the  plaintiff  would  have  been  affected  by  the 
settlement  of  the  statement  in  this  case  at 
the  time  It  was  presented  for  settlement. 
This  is  especially  true  when  we  consider 
that  the  record  shows  that  counsel  for  the 
plaintiff  presented  his  statement  for  settle- 
ment within  four  days  after  the  district 
judge  returned  to  Idaho  county,  being  the 
first  time  he  had  been  there  after  the  ad- 
journment of  his  court  at  the  term  in  which 
this  case  was  tried.  The  orders  of  the  court 
refusing  to  settle  the  statement  and  refusing 
to  grant  relief  are  reversed,  and  the  case  re- 
manded, with  orders  to  settle  said  statement 

QUARLES,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 


(U  Colo.  App.  611) 

CITI  OF  DENVER  v.  WEBBER.i 

(Oourt  of  Appeals  of  Colorado.    Dec.  10,  1900.) 

MUNICIPAL  CORPORATIONS— POWERS  IMPLIED 
-  — HIRINQ   SPECIAL   COUNSEL  —  CONTRACT  — 
REQUISITES  —  RATIFICATION  —  PRIOR    AP- 
PROPRIATION. 

1.  A  town  council,  not  being  expressly  re- 
stricted by  legislation,  has  power  to  employ 
special  counsel  to  appear  in  litigation  arising 
out  of  proceedings  to  annex  the  town  to  a  city, 
though  there  is  a  town  attorney  whom  the 
council  has  required  by  resolution  to  represent 
the  town  in  all  legal  proceedings  in  which  it 
may  become  involved. 

2.  Every  resolution  or  order  to  enter  into  a 
contract  by  a  board  of  town  trustees  required 
the  concurrence,  by  a  yea  and  nay  vote,  of 
four  of  the  six  members  of  the  council.  A  res- 
olution authorizing  an  attorney  to  appear  as 
special  counsel  for  the  town  in  annexation  pro- 
ceedings received  oniy  three  votes  to  two 
against  it.  At  the  same  meeting,  and  imme- 
diately after  the  first  resolution,  the  clerk  was 
in&tructed,  by  four  yeas  and  one  nay  vote,  to 
send  a  certified  copy  of  the  resolution  to  the 
attorneys  who  appeared  before  the  council,  and 
advised  with  them  as  to  the  proposed  proceed- 
ing, and,  by  four  yeas  to  two  nays,  a  warrant 
was  ordered  drawn  in  favor  of  the  attorney 
for  an  amount  to  apply  on  costs  and  fees  in 
the  suit.  Held  that,  if  an  express  contract  was 
not  properly  entered  into,  the  subsequent  acts 

*  Rehearins  denied  February  U,  ISOl. 


of  the  council  ratified  the  coptract  of  employ- 
ment. 

3.  2  Mills'  Ann.  St  {  4449,  providing  that  no 
contract  shall  be  made  by  town  trustees  unless 
an  appropriation  shall  have  been  previously 
made  for  the  expense  thereby  created,  refers 
only  to  the  making  of  such  contracts  as  may 
be  necessary  in  carrying  out  powers  expressly 
granted,  and  not  to  the  exercise  of  implied 
powers  necessary  to  carry  out  powers  express- 
ly granted,  and  no  appropriation  other  than 
the  annual  one  being  made,  except  on  submis- 
sion to  a  vote  of  the  electors,  a  contract  by  the 
town  council  for  the  employment  of  special 
counsel  in  litigation  arising  out  of  proceedings 
to  annex  the  town  to  a  city  was  proper  with- 
out a  prior  appropriation  for  the  expense. 

Appeal  from  district  court  Arapahoe  conn- 
ty. 

Action  by  Dewltt  C.  Webber  against  the 
city  of  Denver.  From  a  judgment  in  tAYOt 
of  plaintiff,  defendant  appeals.    Affirmed. 

Geo.  C.  Norrls,  Emerson  J.  Short  Jas.  M. 
Ellis,  City  Atty.,  and  Guy  Le  R.  Stearlck, 
for  appelant  Geo.  Q.  Richmond,  for  ap- 
pellee. 

WII.,SON,  J.  Plaintiff  sues  to  recover 
from  the  defendant  city  the  value  of  legal 
services  rendered  by  him  under  an  alleged 
appointment  by  the  town  of  Colfax  as  spe- 
cial counsel  in  litigation .  arising  from  pro- 
ceedings for  the  annexation  of  said  town  to 
the  city  of  Denver.  Ko  question  is  raised  as 
to  the  rendition  of  the  services  nor  their 
value.  Neither  is  there  any  question  as  to 
the  city  of  Denver  being  the  proper  party 
defendant,  the  annexation  having  been  com- 
plete. Counsel  for  defendant  very  properly 
suggest  in  their  briefs  that  the  assignments 
of  error  are  embraced  in,  and  may  be  dis- 
cussed under,  three  heads:  (1)  There  was 
no  prior  appropriation  covering  the  expense; 
(2)  there  was  no  valid  contract  of  employ- 
ment of  the  plaintiff;  (3)  the  town  council 
did  not  have  authority  to  employ  the  plain- 
tiff. We  shall  consider  these  questions  in 
the  inverse  order  of  their  presentation. 

1.  Towns  and  cities,  from  a  very  remote 
period  of  time,  have  been  invested  to  some 
extent  with  local  Jurisdiction.  In  Rome  mu- 
nicipal corporations  existed  and  were  recog- 
nized and  provided  for  by  Roman  law.  Then, 
as  now,  they  were  created  in  furtherance  of 
the  principle  of  local  self-government  Their 
objects  then,  as  now,  were  to  invest  them 
with  such  powers,  and  impose  upon  them 
such  duties,  as  might  be  necessary  and  proper 
to  provide  for  the  safety,  preserve  the  health, 
promote  the  prosperity,  and  improve  the  mor- 
als, order,  comfort  and  convenience,  of  their 
inhabitants.  These  are  expressly  declared 
by  the  statute  of  this  state  to  be  the  primary 
objects  and  duties  of  such  corporations.  Gen. 
St  i  3313;  '2  Mills'  Ann.  St  {  4431.  As  a 
broad  general  rule,  such  corporations  are  en- 
titled to  exercise  only  the  powers  with  which 
they  are  specifleally  invested  by  the  legisla- 
tive authority  which  creates  them.  It  being 
Impossible,  liowever,  for  the  legislature  to 
foresee  and  provide  for  every  contingency 
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which  might  arise  in  the  goTemment  of  a 
town  or  city,  It  has  long  since  been  settled, 
and  Is  now  the  universal  rule,  supported  by 
an  unbroken  line  of  authority,  both  in  'Eng- 
land  and  America,  that  such  corporations 
can  also  exercise  those  powers  necessarily 
or  fairly  implied  in,  or  incident  to,  the  pow- 
ers expressly  granted,  and  those  essential  to 
the  declared  objects  and  purposes  of  the  cor- 
poration, so  as  to  enable  it  to  discharge  the 
duties  expressly  Imposed  upon  It,  and  exercise 
the  powers  granted  in  express  words.  One 
of  these  powers,  necessarily  and  plainly  Im- 
plied and  clearly  essential  to  the  proper  dis- 
charge of  its  duties,  is,  in  the  absence  of 
express  legislative  restriction,  the  power  to 
employ  special  counsel  to  appear  In  litigation 
In  which  it  may  be  involved,  when,  In  the 
exercise  of  a  reasonable  discretion,  the  in- 
terest of  a  municipality  may  require  It  This 
results  from  the  power  with  which  the  corpo- 
ration is  Invested  to  make  contracts,  to  own 
property,  and  to  Incur  liabilities,  In  the  ex- 
ercise of  which  the  corp<watIon  Is  liable  at 
any  time  to  be  involved  In  litigation  In  courts 
where  the  respective  rights  of  the  parties 
must  be  ultimately  determined.  1  Dili.  Mun. 
Corp.  (4tb  Ed.)  §  479;  Rice  v.  Gwinn  (Idaho) 
49  Pac.  412;  Smith  v.  Mayor,  etc.,  13  Gal. 
532;  City  Of  Memphis  v.  Adams,  9  Helsk. 
526;  Tied.  Mun.  Corp."§  17a  As  aptly  said 
In  Smith  V.  Mayor,  etc.,  supra:  "The  duty 
of  protecting  the  public  property  carries 
along  with  It  the  duty  to  employ  the  usual 
means  of  protecting  It  Legal  assistance 
stands  as  a  means  for  the  protection  of  prop- 
erty In  direct  relation  to  the  general  power 
to  hold,  acquire,  preserve,  and  protect  it" 
And  this  Is  true,  even  where  the  corporation 
has  Its  regularly  elected  or  appointed  attor- 
ney. Smith  V.  Mayor,  etc.,  supra;  Tied.  Mun. 
Corp.  supra.  In  this  state  there  Is  no  re' 
strlction  upon  such  appointment  by  statute. 
The  latta:  simply  provides  that  a  board  of 
trustees  of  an  Incorporated  town  shall  ap- 
point a  town  attorney,  and  shall  prescribe  the 
duties  of  bis  office.  The  city  relies,  however. 
In  this  case,  npon  a  resolution  of  the  board 
of  trustees  of  the  town  Of  Oolfax,  which  at- 
tempted to  specify  the  duties  to  be  perforfued 
by  the  town  attorney,  and,  among  other 
things,  required  that  he  should  "represent 
the  town  In  all  legal  proceedings  before  any 
and  all  courts  of  the  state  in  which  it  may 
become  Involved."  This  did  not,  either  in 
terms  or  by  implication,  exclude  the  em- 
ployment of  other  counsel.  If  the  contention 
of  defendant  be  correct  a  most  anomalous 
condition  of  affairs  would  exist  Litigation 
of  gr^at  importance  to  the  municipality  might 
arise.  Involving  large  interests,  and,  even 
though  it  might  be  deemed  patent  that  the 
town  attorney  should  and  ought  to  have  as- 
sistance, the  municipality  would  be  power- 
less to  act.  Again,  the  town  attorney  might 
fail  or  refuse  to  appear  for  or  represent  the 
town,  and  yet  it  could  do  nothing  to  have 
the  important  interests  of  its  people  looked 


after  and  represented  In  the  courts  by  the 
only  person  wh(»n  it  could  have,— a  licensed 
attorney  at  low.  Surely,  it  was  never  the 
intention  of  the  legislature  to  permit  such  a 
condition  of  affairs  to  be  brought  about  In- 
deed, In  this  case  It  was  alleged  In  the  plead- 
ings, and  not  denied,  that  the  town  attorney 
appeared  In  the  courts  In  behalf  of  the  prot- 
estants  against  annexation,  which  had  been 
approved  by  a  majority  vote  of  the  people  of 
the  town  and  by  the  board  of  trustees. 
Should  the  board  of  trustees  have  quietiy  ac- 
quiesced, and  seen  their  own  wishes,  and  the 
wishes  of  the  people  for  whom  they  were 
trustees,  thwarted?  The  question  suggests 
Its  own  answer  in  reason,  common  sense, 
and  in  law.  If  such  were  the  case,  the  em- 
ploy6  would  be  more  powerful  than  the  em- 
ployer. There  would  be  no  need  of  a  board 
of  trustees  In  much  of  the  important  busi- 
ness of  the  corporation,  the  town  attorney 
being  invested  with  the  sole  power  and  au- 
thority to  bind  the  corporation  and  Its  people 
in  all  litigated  matters.  Besides,  the  town 
attorney  of  an  Incorporated  town  holds  his 
position  solely  at  the  will  and  pleasure  of  the 
board  of  trustees.  He  may  be,  at  any  time, 
by  either  ordinance,  resolution,  or  any  tona 
of  corporate  action  showing  clearly  the  in- 
tent of  the  corporate  authorities,  devested  of 
any  or  all  power,  and  relieved  from  the  dis- 
charge of  any  or  all  duties,  theretofore  im- 
posed upon  him.  We  think  It  beyond  dis- 
pute that  the  corporate  authorities  of  the 
town  have,  in  proper  cases,  the  Implied  pow- 
er to  employ  special  counsel  In  Its  litigation, 
being  responsible  only  for  a  reasonable  exer- 
cise of  that  power.  ' 

2.  The  next  contention  of  defendant  is 
that  "there  was  no  valid  contract  of  em- 
ployment of  the  plaintiff."  This  grows  out 
of  the  following  state  of  facts:  The  corpo- 
rate authority  of  the  town  was  Invested  In 
a  board  consisting  of  one  mayor  and  six 
trustees.  Laws  1889,  p.  454;  2  Mills'  Ann. 
St  I  4508.  The  statute  provides  that  on 
the  passage  or  adoption  of  every  by-law  or 
ordinance  and  every  resolution  or  order  to 
enter  Into  contract  by  a  board  of  trustees, 
the  yeas  and  nays  shall  be  called  and  re- 
corded, and  that  there  shall  be  necessary 
to  its  passage  or  adoption  the  concurrence 
of  a  majority  of  the  whole  number  of  mem- 
bers elected  to  the  council.  Waiving  the 
question,  which  we  do  not  decide,  as  to 
whether  the  employment  of  plaintiff  in  this 
case  was  such  an  entering  Into  contract  as 
was  contemplated  by  the  statute  and  intend- 
ed by  the  legislature,  we  will  consider  it  as 
if  such  was  the  case.  The  first  action  taken 
in  the  premises  was  at  a  meeting  of  the 
board  of  trustees,  regularly  convened,  when 
a  resolution  was  introduced  which,  after 
reciting  that,  at  a  special  election  held  in  the 
town,  a  majority  of  the  legal  votes  cast 
was  for  annexation,  and  that  the  board  of 
trustees  had  heretofore  recommended  to  the 
county  court  that  the  report  of  such  elec- 
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tlon,  signed  by  the  mayor  and  clerk,  under 
the  seal  of  the  town,  should  be  approved, 
It  was  resolved  "that  D.  C.  Webber,  Eisq., 
an  attorney  at  law,  is  hereby  authorized 
and  directed  to  appear  as  sole  and  special 
counsel  for  this  town  In  said  proceeding, 
and  on  behalf  of  this  town  to  consent  to  the 
approval  of  said  report;  and  be  it  further 
resolved  that  George  N.  Hurd,  be,  and  here- 
by is,  relieved  as  attorney  for  the  town  of 
Colfax  for  the  purposes  herein  set  forth." 
The  vote  was  taken  by  yeas  and  nays,  there 
being  three  affirmative  votes  and  two  neg- 
ative. If,  therefore,  this  appointment  was 
the  entering  into  such  a  contract  as  contem- 
plated by  the  statute  which  we  have  cited, 
then  the  resolution,  having  failed  to  receive 
four  affirmative  votes,  clearly  failed  of  adop- 
tion. It  is  well  settled,  however,  that  a  mu- 
nicipal corporation  may  ratify  the  unauthor- 
ised acts  and  contracts  of  its  agents  or  of- 
ficers which  are  within  the  scope  of  its  cor- 
porate powers,  and  not  ultra  vires,  and  such 
ratification,  as  in  the  case  of  natural  per- 
sons, is  equivalent  to  previous  authority. 
Town  of  Durango  v.  Pennington,  8  Colo. 
257,  7  Pac.  14;  Town  of  Bruce  v.  Dickey, 
116  111.  534,  6  N.  E.  435;  DiU.  Mun.  Corp. 
(4th.  Ed.)  i  463.  At  the  same  meeting  at 
which  the  resolution  above  referred  to  was 
adopted  by  the  vote  stated,  and  Immediately 
subsequent  thereto.  It  was  moved  and  sec- 
onded, as  appears  from  the  town  records, 
that  "the  clerk  be  instructed  to  prepare  a 
copy  of  the  said  resolution,  and  certify  to 
the  same,  said  copy  to  be  sent  to  Attorney 
D.  C.  Webber."  This  motion  carried  by  a 
vote  of  four  yeas  and  one  nay,  and  imme- 
diately subsequent  to  this,  as  the  recorded 
minutes  recite,  "Attorney  D.  C.  Webber, 
heretofore  employed  as  special  counsel  to 
represent  the  town  in  the  matter  of  the  an- 
nexation of  the  town  to  the  city  of  Denver, 
was  present,  and  called  the  attention  of  the 
board"  to  various  matters  concerning  the 
litigation,  and  made  various  suggestions  as 
to  what  was  necessary  to  be  done.  Imme- 
diately thereafter  it  again  appears  from  the 
town  record  that,  by  a  vote  of  four  yeas 
and  two  nays,  a  warrant  was  ordered  drawn 
in  favor  of  D.  C.  Webber  for  the  sum  of 
$100,  "to  apply  on  the  costs  and  fees  in  the 
suit  in  which  he  had  been  employed."  All 
these  matters,  occurring,  as  they  did,  at  the 
same  meeting  of  the  board,  were  part  and 
parcel  of  the  same  transaction,  and  are  man- 
ifestly sufficient  to  constitute  a  ratification, 
under  the  most  rigid  rules  applying  thereto, 
even  If  an  express  contract  was  necessary 
for  the  employment  of  plaintiff,  which  we 
do  not  decide,  and  even  if  the  first-mention- 
ed resolution  was  intended  to  be  such  a 
contract.  The  trustees  having  authority  to 
employ  special  counsel,  and  neither  statute 
nor  ordinance  prescribing  any  particular 
method  or  form  of  procedure  which  they 
should  resort  to  or  follow  in  making  such 
employment,  or  In  entering  into  such  con- 


tract. If  express  contract  were  necessary, 
titeir  action  might  be  'taken,  and  be  abso- 
lutely effective,  by  a  vote  upon  a  motion, 
or  the  adoption  of  a  resolution,  or  by  any 
other  corporate  action  which  might  clearly 
manifest  the  intent,  and  which  would  be  a 
matter  of  record.  Board  t.  De  Kay,  148  U. 
S.  591,  13  Sup.  Ot.  706,  37  L.  Ed.  573;  City  of 
Green  Bay  v.  Brauns,  50  Wis.  204,  6  N.  W. 
503;  Illinois  Trust  &  Savings  Bank  ▼.  City 
of  Arkansas  City,  22  C.  a  A.  171.  76  Fed. 
271,  34  L  B.  A.  518.  We  think,"  therefore, 
that  ratification  was  complete  and  perfect, 
even  if  an  express  contract  were  required, 
and  comes  within  the  strict  rule  laid  down 
by  our  supreme  court  in  Town  of  Durango 
T.  Pennington,  supra,  to  the  effect  that  to 
constitute  the  ratification  of  an  invalid  con- 
tract, where  an  express  contract  is  neces- 
sary and  where  the  contract  la  required  to 
be  made  in  a  specified  manner,  requires  the 
observance  of  the  same  formalities  and  pro- 
visions necessary  to  be  complied  with  In  the 
making  of  a  valid  contract.  In  this  case. 
the  only  formality  required,  If  at  all.  was 
that  the  matters  relied  upon  to  constitute 
ratification  should  have  received  four  votes, 
being  a  majority  of  all  the  members  elect 
This  was  the  case. 

3.  The  remaining  objection  of  defendant 
is  that  "there  was  no  prior  appropriation  cov- 
ering the  expense."  This  Is  based  upon  the 
provision  of  the  statute  to  the  effect  that 
no  contract  shall  be  made  by  the  board  of 
trustees  of  a  town,  and  no  expense  shall  he 
Incurred  by  any  of  the  officers  or  departments 
of  the  municipal  corporation,  whether  the 
object  of  the  expenditure  shall  have  been  or- 
dered by  the  board  of  trustees  or  not,  imless 
an  appropriation  shall  have  been  previously 
made  for  such  expense.  Gen.  St.  p.  978;  2 
Mills'  Ann.  St.  $  4440.  It  is  the  duty  of  courts 
in  construing  a  statute  to  do  so  in  such  a  man- 
ner as  to  give  effect.  If  possible,  to  the  whole 
and  every  part  of  It,— such  a  reasonable  con- 
struction as  would  tend  to  effectuate  the  pur- 
poses and  objects  of  the  statute,  and  carry  oat 
the  intent  of  the  legislature  in  Its  enactment 
Applying  this  rule,  and  bearing  in  mind  the 
multifarious  duties,  many  of  which  it  is  im- 
possible to  foresee  or  anticipate,  which  de- 
volve upon  the  governing  bodies  Of  municipal 
corporations,  it  seems  evident  to  us  that  the 
statute  which  we  have  cited  refers  only  to 
the  making  of  such  contracts  or  the  Inconing 
of  such  expense  as  may  be  necessary  in  car- 
rying out  the  powers  expressly  granted  to 
the  corporation  by  the  statute,  where  con- 
tracts are  expressly  required, -or  where  the 
nature  and  character  of  the  work  or  act  pro- 
posed Is  such  as  to  seemingly  require  ttiat 
an  express  contract  should  be  entered  into  to 
protect  the  city's  interest.  We  think  it  wonld 
be  unreasonable  to  say  that  It  applies  to  the 
exercise  of  all  those  Implied  powers  neces- 
sary for  the  corporation  to  carry  out  the  pow- 
ers expressly  granted.  The  trustees  of  incor- 
porated towns  ore  required,  within  the  last 
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quarter  of  tlie  fiscal  year,  to  pass  an  ordi- 
nance termed,  ,  "The  Annual  Appropriation 
Bill,"  for  the  next  fiscal  year,  specifying  the 
objects  and  purposes  for  which  the  appropria- 
tion is  made,  and  It  Is  provided  that  no  fur- 
ther appropriation  shall  be  made  during  said 
ensuing  fiscal  year,  unless  the  proposition 
therefor  is  first  submitted  to,  and  sanctioned 
by,  a  majority  of  the  legal  voters  therein. 
It  is  a  matter  of  common  Imowledge  that  con- 
ditions frequently  arise  in  towns  and  cities 
which  It  was  impossible  to  have  foreseen  a 
few  weeka,  much  lees  months,  beforehand, 
and  which  require  immediate  and  prompt  ac- 
tion on  the  part  of  the  municipal  authorities 
In  order  to  protect  the  interests  of  the  people. 
Can  it  be  said  that  if  a  violent  epidemic 
should  breali  out,  threatening  the  lives  of 
the  inhabitants,  the  authorities  would  be 
powerless  to  incur  any  expense  until  they  had 
first  secured  the  sanction  of  a  majority  of 
the  people?  They  are  employed  generally 
to  do  all  acts,  and  make  all  regulations, 
which  may  be  necessary  or  expedient  for  the 
promotion  of  health  or  the  suppression  of  dis- 
ease. This  provision  might  be  entirely  de- 
feated If  the  contention  of  defendant  be  cor- 
rect. Likewise,  important  property  interests 
of  the  mupicipality  might  be  involved,  and 
an  emergency  arise  requiring  for  their  pro- 
tection prompt  action  and  the  employment 
of  an  attorney.  In  such  case.  It  would  be  the 
Imperative  duty  of  the  trustees  to  act  at 
once  if  the  emergency  seemed  to  so  require. 
Authorities  being  empowered  to  protect  the 
property  of  a  municipality,  we  believe  that 
the  employment  of  an  attorney  would  In  such 
case  be  proper  without  the  formality  of  a 
prior  appropriation  for  the  expense,  which, 
by  the  way,  it  might  be  impossible  to  ac- 
curately estimate  in  advance,  and  without 
Incurring  the  dangerous  delay  of  waiting  un- 
til the  wishes  of  a  majority  of  the  legal 
voters  could  be  ascertained.  These  views 
are  not  in  conflict  with  any  of  the  decisions 
of  our  supreme  court,  to  which  we  have  been 
cited  by  counsel.  An  examination  of  Town 
of  Durango  v.  Pennington,  supra,  will  dis- 
close that  it  sustains  the  views  which  we 
have  expressed,  so  far  as  at  all  applicable  to 
this  case,  and  unquestionably  sustains  the 
right  of  plaintiff  to  recover  herein.  In  that 
case  the  town  authorities,  without  the  for- 
mality of  a  yea  and  nay  vote,  undertook  and 
did  enter  Into  a  written  contract  with  a  i>arty 
to  grade  a  certain  street  The  court  held 
that  the  action  upon  this  contract  could  not 
be  maintained,  because  of  noncompliance  with 
the  statute  in  its  execution,  but  it  called  at- 
tention to  the  fact  that  the  statute  requiring 
a  yea  and  nay  vote  upon  a  contract,  and  the 
concurrence  of  a  majority  elected  as  mem- 
bers of  the  board,  before  it  could  be  entered 
Into,  specified  no  cases  where  contracts  were 
required  to  be  entered  Into,  nor  did  the  gen- 
eral hicorporation  act  require  that  a  street 
improvement  like  the  one  in  question  should 
be  let  out  upon  contract.    It  therefore  held 


that  by  reason  of  this,  and  the  fact  that  the 
statute  authorized  the  board  of  trustees  to 
make  improvements  of  the  character  in  ques- 
tion, to  appropriate  money  for  corporate  pur- 
poses, and  to  provide  for  the  needs  and  ex- 
penses of  the  corporation,  there  being  no  ex- 
press regulation  upon  the  subject,  the  defend- 
ant would  be  liable,  under  proper  Issues,  for 
the  reasonable  value  of  the  services  rendered. 
In  other  words,  the  court  held  that  suit 
could  not  be  maintained  upon  the  written 
contract,  because  it  was  not  entered  Into  In 
compliance  with  the  requirements  of  the  stat- 
ute, but  that  no  contract  was  necessary,  and 
the  town  was  liable  for  the  reasonable  value 
of  the  services  rendered  in  a  suit  brought 
upon  the  proper  issue.  This,  It  seems  to  us, 
covers  this  case  exactly.  Sullivan  v.  City  of 
LeadvUle.  11  Colo.  483,  18  Pac.  736.  involved 
an  alleged  contract  for  grading  and  macad- 
amising streets,  which  was  the  attempted  ex- 
ercise of  a  power  expressly  granted  in  terms 
by  the  statute.  For  the  reasons  given,  we 
think  the  objections  raised  and  discussed  by 
the  city  are  untenable,  and  the  Judgment  will 
be  affirmed.    Affirmed. 


(16  C<do.  App.   64) 
MORRELL  HARDWARE  00.  v.  PRINCESS 

GOLD-MIN.  CO.i 
(Oourt  of  Appeals  of  Colorado.    Jan.  14,  1901.) 

JUDQMBNTS  —  MOTION  TO  VACATE}  —  NOTICE- 
TIME  OF  MAKING— SUFFICIBNCY  OF  AFFIDA- 
VITS—MEXJHANICS'  LIENS— CONTRACT  WITH 
LB3SSEE  OF  mine:— APPEAL. 

1.  Where  a  motion  to  vacate  a  judgment  is 
filed  during  the  trial  term,  but  no  notice  there- 
of is  given  to  the  adverse  party  until  after  the 
commencement  of  a  subsequent  term,  it  will 
be  considered  as  made  dunng  the  subsequent 
term. 

2.  Under  Code,  S  75,  authorizing  the  trial 
court  to  relieve  against  a  judgment  taken 
throuzh  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect  at  any  time  within  six  months 
thereafter,  on  motion  of  the  aggrieved  party, 
supported  by  affidavits  that  the  ^ai-ty  has  been 
unable  to  appear  during  term  time,  a  motion 
supported  by  affidavits  to  vacate  a  judgment 
taken  through  mistake,  inadvertence,  or  excusa- 
ble neglect  is  not  required  to  be  filed  during 
the  trial  term. 

3.  Mechanic's  lien  law,  as  amended  by  Sess. 
Laws  1895,  p.  202,  authorizing  a  lien  against 
mining  property  in  favor  of  those  who  perform 
work  or  furnish  materials  for  the  development 
of  mines,  does  not  give  a  lien  for  services  and 
materials  furnished  under  a  contract  made  by 
and  for  the  benefit  of  a  lessee  Of  the  mine. 

4.  Code,  §  75,  authorizes  the  vacation  of  a 
Judgment  for  mistakes,  etc.,  by  the  trial  court 
at  a  time  subsequent  to  the  trial  term,  when 
tlie  party  applying  therefor  has  hecn  unable, 
for  a  cause  satisfactory  to  the  court,  to  make 
the  application  during  the  trial  term.  A  de- 
fendant filed  an  affidavit  and  a  motion  to  va- 
cate a  default  judgment,  showing  that  a  co- 
defendant  hod  agreed  to  file  an  answer,  and 
that  relying  thereon  he  did  not  know  of  the 
judgment  until  after  its  rendition.  The  com- 
plaint showed  that  the  defendant  was  not  lia- 
ble. Beld,  that  an  order  vacating  a  judgment 
would  not  be  reversed  on  the  ground  that  the 
affidavit  was  not  sufficient  to  show  that  the 
motion  could  not  have  been  made  at  the  trial 
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term,  since  the  determination  of  the  sufficiency 
of  the  affidavit  rests  in  the  discretion  of  the 
trial  court 

5.  An  altempted  appeal  from  an  order  deny- 
ing a  motion  to  vacate  a  judgment  does  not 
defeat  the  jurisdiction  of  the  trial  court  to  aft- 
erwards review  its  decision  and  vacate  the 
judgment,  since  no  appeal  can  be  taken  from 
such  order. 

Appeal  from  district  court,  El  Paso  coun- 
ty. 

Action  by  the  Morrell  Hardware  Company 
against  the  Princess  Gold-Mining  Company 
to  enforce  a  mechanic's  Hen.  From  an  or- 
der setting  aside  a  default  Judgment  in  fa- 
vor of  the  plaintiff,  he  appeals.    Affirmed. 

Henry  Trowbridge,  for  appellant  Gun- 
nell  &  Hamlin,  for  appellee. 

THOMSON,  J.  The  appellant  brought  this 
suit  to  enforce  an  alleged  mechanic's  lien 
against  mining  property  of  the  Princess 
Gold-Mining  Company.  The  complaint  aver- 
red the  sale  by  the  plaintiff  to  certain  per- 
sons who  were  working  the  property  under 
a  lease  and  option  to  purchase,  executed  to 
them  by  the  mining  company,  of  materials 
and  articles  necessary  in  mining  operations, 
all  of  which  were  purchased  to  be  used  and 
were  used  by  those  persons  in  and  about  the 
property.  The  lessees  and  the  Princess 
Gold-Mining  Company  were  made  defend- 
ants. Default  was  made  by  all  the  defend- 
ants, and  judgment  was  entered. as  prayed 
In  the  complaint.  The  date  of  entry  of  the 
Judgment  was  July  26,  1897.  On  the  3d  day 
of  September,  1887,— that  being  the  last  day 
of  the  May  term  of  the  court,  1897,— the 
Princess  Gold-Mining  Company  filed  Its  mo- 
tion in  the  cause  to  vacate  the  Judgment 
and  for  leave  to  file  its  answer,  for  the  rea- 
son, as  alleged  in  an  affidavit  made  in  sup- 
port of  the  motion,  that  it  had  intrusted  one 
of  its  co-defendants  with  the  filing  of  its 
answer  together  with  theirs;  and  that,  re- 
lying upon  bis  agreement  bo  to  do.  It  had 
given  no  further  attention  to  the  case,  and 
did  not  know  that  Its  answer  had  not  been 
filed  until  after  the  reiidltlon  of  the  Judg- 
ment. The  court  denied  the  motion.  The 
Princess  Company  prayed  and  was  allowed 
an  appeal  from  the  ruling,  and  upon  Its 
filing  Its  appeal  bond  an  execution  which 
had  been  Issued  was  recalled.  Afterwards, 
on  the  8th  day  of  November,  1807,  the  Prin- 
cess Company  applied  to  the  court  to  set 
aside  Its  order  denying  the  motion  to  vacate 
the  Judgment,  and  to  rehear  the  motion,  and 
permit  the  company  to  answer.  The  appli- 
cation was  allowed,  the  order  vacated,  the 
default  set  aside,  five  days  given  the  com- 
pany for  answer,  and  ten  days  after  receiv- 
ing a  copy  for  the  plaintiff  to  reply.  The 
answer  denied  that  the  lessees,  by  the  terms 
of  their  lease  or  their  option,  had  any  right, 
I)ower,  or  authority  to  charge  against  the 
property  of  the  company  any  Indebtedness 
of  any  kind  contracted  by  them.  The  an- 
swer required  no  replication.    On  motion  of 


the  company  the  court  entered  Judgment  in 
its  favor  on  the  pleadings.  The  plaintiff  has 
appealed  to  this  court 

The  motion  to  vacate  the  Judgment  was 
filed  on  the  last  day  of  the  term,  but  notice 
of  its  filing  was  not  given  to  the  plaintiff 
until  after  the  commencement  of  the  next 
term.  Until  the  notice  was  given,  there  was 
no  motion,  so  that  this  motion  was  a  motion 
of  the  term  following  the  Judgment  For  the 
plaintiff  It  is  contended  that  the  court  was 
without  power  to  open  the  Judgment  after 
the  lapse  of  the  term  at  which  it  was  render- 
ed, and  that  hence  its  action  in  undertaking 
to  vacate  It  was  nugatory.  If  there  is  no 
statute  applicable  to  the  case  authorizing  ap- 
plications like  this  notwithstanding  the  ex- 
piration of  the  term,  we  must  concede  coun- 
sel's position.  But  section  75  of  the  Code 
provides  that  the  court  may,  upon  affidavit 
showing  good  cause  therefor,  after  notice  to 
the  adverse  party,  relieve  a  party  from  a 
Judgment  taken  against  bim  througb  mistake; 
inadvertence,  snrivise,  or  excusable  neglect; 
and  that  when,  for  any  cause  satisfactory  to 
the  court,  or  the  Judge  at  chambers,  the  party 
has  been  unable  to  apply  for  the  relief  sought 
during  the  term  at  which  the  Judgment  was 
taken,  the  court  or  Judge  at  chambers  may 
grant  the  relief  upon  application  made  with- 
in six  months  after  the  adjournment  of  the 
term.  Now,  this  motion  to  vacate  the  Judg- 
ment for  the  reasons  set  forth  In  the  afiSdavlt 
was  an  application  to  rellere  the  Princess 
Company  from  a  Judgment  taken  against  it 
through  Its  alleged  mistake,  inadvertence,  or 
excusable  neglect  The  application,  so  far 
as  Us  form  was  concerned,  was  In  conform- 
ity with  the  Code  provision.  Whether  the  af- 
fidavit showed  good  cause  for  the  relief  ask- 
ed, and  whether  it  was  filed  in  time,  are 
questions  we  shall  look  into  fiulher  on.  Cer- 
tain terms  employed  in  an  act  of  the  legisla- 
ture, approved  April  13,  1895,  and  purporting 
to  amend  the  mechanic's  Hen  law  then  exist- 
ing, gave  rise  to  a  supposition  that  the  pur- 
pose of  the  act  was  to  create  a  lien  against 
mining  premises  In  favor  of  parties  doing 
work  upon  or  furnishing  materials  for  the 
mine  by  contract  with  persons  working  the 
property  under  lease.  Sess.  Laws  1S93,  p. 
202.  But  in  Wllkins  v.  Abell,  26  Colo.  462.  5S 
Pac.  612,  It  was  decided  that  such  interpreta- 
tion of  the  law  was  not  warranted,  and  that 
no  Hen  could  attach  to  the  interest  of  an 
owner  on  account  of  work  done  tot  or  mate- 
rials furnished  to  lessees.  That  decision  was 
followed  by  this  court  In  Milling  Co.  v.  In- 
gersoU,  69  Pac.  970.  The  complaint  before  ua, 
therefore,  did  not  state  a  cause  of  action  in 
so  far  as  this  appellee  or  Its  property  was 
concerned.  To  authorize  the  making  of  an 
application  to  set  aside  a  Judgment  after  the 
lapse  of  the  term,  the  Inability  of  the  party 
to  present  It  during  the  term  must  be  made 
to  appear  to  the  satisfaction  of  the  court  or 
the  Judge.  Proof  of  want  of  knowledge  of 
the  Judgment,  or  want  of  facts  which  would 
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charge  the  party  trltli  knowledge,  woald 
amount  to  proof  of  Inability  to  act  Want  of 
knowledge  was  alleged  here,  and.  If  the  show- 
ing was  otherwise  sufflcieut,  we  think  the 
motion  came  in  apt  time.  We  must  concede 
that  the  affidavit  does  not  present  very  satis- 
factory reasons  for  the  relief  asked  by  the 
motion.  The  appellee  evidently  rested  easy 
while  the  default  and  Judgment  were  going 
against  it.  In  the  expectation  that  its  co-de- 
fendants would  embrace  It  In  an  answer 
which  It  was  supposed  they  would  make, 
and  which  expectation  and  supposition  were 
based  upon  an  agreement  with  one  of  them. 
Its  confidence  In  Its  co-defendants,  as  the 
event  proved,  was  misplaced;  and,  speaking 
generally,  it  would  be  difficult  to  say  that 
the  appellee  exercised  ordinary  prudence  in 
thus  turning  its  defense  over  to  another,  and 
leaving  It  in  his  charge  without  further  in- 
quiry; or  that  the  default  and  Judgment  were 
not,  after  all,  the  result  of  its  own  negli- 
gence. But  motions  like  these  are  addressed 
to  the  sound  discretion  of  the  trial  court,  and, 
unless  it  is  clear  that  Its  discretion  has  been 
abused,  appellate  courts. are  disposed  to  leave 
Its  Judgment  .undisturbed.  Now,  however 
faulty  the  affidavit  may  be,  and  whatever, 
under  a  different  state  of  facts,  we  might  feel 
It  our  duty  to  declare  concerning  It,  we  cer- 
tainly shall  not  condemn  the  action  of  the 
court  upon  It,  as  an  abuse  of  discretion,  when 
the  complaint  shows  upon  Its  face  that  the 
purpose  of  the  suit  was  to  subject  the  prop- 
erty of  the  appellee  to  the  payment  of  a  debt 
which  it  never  contracted  or  authorized,  and 
which  was  not  contracted  fdr  Its  benefit 
Since  the  complaint  was  Insufficient  to  sup- 
port the  Judgment  that  was  rendered,  and  the 
effect  *of  the  Judgment,  if  suffered  to  stand, 

.  would  have  been  positive  Injustice,  we  are 
not  disposed  to  Inquire  very  closely  Into  the 
Showing  upon  which  the  court  moved. 

Bat  It  Is  «aid  that  by  the  company's  ap- 
peal from  the  order  denying  the  motion  to 
set  aside  the  Judgment  the  court  lost  Juris- 
diction of  the  case,  and  had  no  power  after- 
wards to  ente^aln  a  motion  for  a  review  of 
Ita  decision.  If  the  appeal  had  been  taken 
from  the  judgment  snch  might  have  been 
Its  effect;  but  there  was  no  appeal  from  the 
judgment  The  following  is  the  record  en- 
try: "At  this  day.  In  open  court,  comes  the 
said  defendant  the  Princess  GoId-MInIng 
Company,  by  Gunnell  &  Hamlin,  Its  attor- 
neys, and  prays  an  appeal  to  the  court  of  ap- 
peals of  the  state  of  Colorado  from  the  or- 
der denying  the  motion  of  said  the  Princess 
Gold-Mining  Company  to  set  aside  the  judg- 
ment heretofore  entered  herein,  which  is  al- 
lowed upon  condition  that  it  file  herein  on 
this  day  its  appeal  bond  in  the  sum  of  $2,500, 
with  sureties  to  be  approved  by  the  clerk  of 
this  court."  There  can  be  no  appeal  to  this 
court  except  from  a  final  Judgment    A  mere 

order  cannot  be  the  subject  of  an  appeal. 

The  judgment  had  been  rendered;    It  was 


final;  and  It  was  from  it  only  that  an  ap- 
peal could  be  taken.  For  any  purpose  of  an 
appeal,  no  motion  to  set  the  Judgment  aside 
was  necessary.  Mills'  Ann.  Code,  S  808. 
The  court  had  no  authority  to  allow  an  ap- 
peal from  the  order.  The  allowance  of  the 
appeal,  and  whatever  was  done  in  pursuance 
of  the  allowance,  were  nullities.  There  was 
no  appeal,  and  the  Jurisdiction  which  the 
court  had  when  the  appeal  was  attempted 
remained.  The  motion  for  a  review  of  the 
former  decision  was  made  and  determined  be- 
fore the  coturt  had  lost  control  of  the  rec- 
ord; and,  whatever  difference  of  opinion 
there  might  be  concerning  the  propriety  of 
its  action,  there  Is  no  room  for  a  Jurisdic- 
tional question.  While  the  court  still  had 
possession  of  the  case,  with  full  power  to 
dispose  of  any  and  all  questions  which 
might  be  raised  touching  the  regularity  or 
correctness  of  the  proceedings,  the  cotat  re- 
versed itself,  and  rendered  the  Judgment  It 
ought  to  have  given  at  first  and  the  Judg- 
ment we  should  have  given  If  the  case  had 
come  to  us  for  review.  We  see  no  error  in 
tha^.  The  Judgment  is  affirmed. 
Affirmed. 


(16  Colo.  A.  487) 

GRIFFIN  V.  SEYMOUB  et  al.* 

(Ooart  of  Appeals  of  Colorado.    8ept  10,  1900.) 

MECHANICS'  LIBNS  —  SUFFICIENCY  OF  CON- 
TRACT —  LAW  GOVERNING  —  AMENDMENT  — 
OWNERSHIP  OF  PROPERTY  —  GRANTOR'S 
LIENS.  . 

1.  Where  a  contract  is  not  sufficient  as  a 
basis  of  a  mechanic's  lien  under  the  statate  in 
force  at  the  time  of  its  execution,  the  subse- 
quent amendment  of  the  statute,  authorizing  a 
lien  for  services  performed  under  similar  con- 
tracts, does  not  give  a  lien  for  work  performed 
under  snch  contract  since  It  is  to  be  governed 
by  the  law  in  force  at  the  time  of  its  execu- 
tion. 

2.  Under  the  mechanic's  lien  law  of  1883, 
which  only  authorized  a  mechanic's  lien  under 
a  contract  with  the  owner,  a  contract  made 
before  the  amendment  of  the  statute,  with  per- 
sons having  only  a  vendor's  lien  on  the  prop- 
erty on  which  the  work  is  to  be  performed, 
though  they  are  in  possession  thereof,  is  not 
sufficient  as  a  basis  for  a  mechanic's  Uen, 
since  such  llenholders  are  not  the  owners  of 
the  proper^. 

3.  Plaintiff  entered  into  a  contract  as  cus- 
todian of  a  mine  while  the  mechanic's  lien  law 
of  1883,  which  did  not  authorize  a  lien  for 
such  services,  was  in  force.  He  was  to  receive 
a  monthly  compensation,  and  the  contract  could 
be  terminated  by  either  party  at  any  time. 
Held,  that  an  amendment  of  the  law  author- 
izinK  a  mechanic's  lien  for  similar  services 
would  not  entitle  plaintiff  to  a  lien  on  the  the- 
ory that  as  the  contract  could  be  terminated 
at  the  option  of  either  party,  it  was  in  effect 
a  new  contract  made  at  the  commencement  of 
each  month,  but  that  the  services  were  per- 
formed under  the  original  contract  until  it  was 
termlunted,  which  would  prevent  a  lien  for 
such  services. 

Appeal  from  district  court,  Boulder  coun- 
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Action  by  Henry  C.  Grlffln  against  EMen 
R.  Seymour  and  others  to  establish  a  me- 
chanic's Uen.  From  a  Judgment  sustaining 
a  'demurrer  to  the  complaint,  plaintiff  ap- 
peals.   Affirmed. 

T.  E.  Watters  and  0.  M.  Kendall,  for  ap- 
pellant.    Teller  &  Orahood,  for  appellees. 

BISSELL,  P.  J.  This  appeal  is  prosecuted 
from  a  Judgment  sustaining  a  demurrer  to 
a  complaint  filed  to  establish  an  alleged  me- 
chanic's Uen.  Our  conclusions  respecting 
one  or  two  propositions  serve  to  affirm  the 
Judgment,  and  we  therefore  state  generally 
a  few  of  the  material  allegations  of  the  com- 
plaint: In  January,  ISti!),  three  persons, 
Seymour,  Sanderson,  and  Pell,  as  the  plain- 
tiff alleged,  employed  him  as  a  custodian  to 
care  for  and  preserve  the  mining  property 
described,  and  to  do  such  work  as  might  be 
necessary,  for  a  fixed  compensation,  to  wit, 
$125  per  month.  The  engagement  was  for 
no  specific  period,  but  was  to  continue  so 
long  as  the  arrangement  should  be  satisfac- 
tory, and  as  the  parties  might  agree.  The 
plaintiff  thereunder  took  possession  of  the 
property  as  custodian,  to  care  for  and  pre- 
serve it,  but  under  no  agreement  to  do  any 
work;  nor  did  he  do  any  work  under  the 
contract.  This  is  an  inevitable  Inference 
from  the  language  of  the  pleadin'g  because 
it  is  only  averred  that  he  was  to  do  such 
work  as  was  necessary,  and  the  plaintiff  did 
not  aver  that  he  did  any,  except. that  he 
states  that  be  did  all  he  was  required  to 
do,  which  Is  not  an  allegation  of  perform- 
ance of  work.  The  plaintiff  then  proceeds 
to  state  that  on  the  date  of  the  contract  Sey- 
mour, Sanderson,  and  Pell  were  lawfully  In 
possession  of  the  property,  holding  thereon 
a  grantor's  lien  for  a  large  amount  of  mon- 
ey. He  states  that  the  legal  title  was  in 
the  Slide  &  Spur  Gold  Mines,  Limited,  a  cor- 
poration of  Great  Britain;  further,  that  the 
grantor's  lien  claim  was  held  in  the  names 
of  Seymour  and  Pell,  but  that ,  Sanderson 
owned  a  half  of  it.  But  one  further  fact 
need  be  stated:  The  plaintiff  set  up  gen- 
erally that  subsequently  a  bill  In  equity  was 
filed  to  foi-cclose  the  grantor's  lien,  and  the 
complainants  obtained  a  decree;  that  there 
was  a  sale  of  the  property,  which  was  bid 
In  by  Teller,  as  trustee  for  the  complainants, 
and  Sanderson.  There  was  a  subsequent 
conveyance  of  the  property,  but  whether  ab- 
solute or  as  security  plaintiff  was  unad- 
vised. After  setting  up  all  the  other  mat- 
ters requisite  to  support  a  lien  if  a  lien  could 
be  sustained  In  his  favor,  he  prays  Judg- 
ment. This  sufficiently  exhibits  the  contro- 
versy. 

The  statutes  giving  liens  to  mechanics 
and  others  have  been  the  subject  of  much 
amendment,  and  almost  every  case  that 
comes  up  is  in  reality  determined  by  a  con- 
sideration of  the  time  at  which  the  lien 
was   filed.     The   act   of   1883   remained   In 


force  for  six  years.  It  was  amended  In 
1888,  and  then  again  in  1891,  and  still  again 
in  1893.  The  appellant's  rights,  however, 
are  to  be  measured  and  controlled,  as  we 
look  at  it,  by  the  terms  of  the  act  of  1883, 
because  this  statute  was  In  force  when  the 
contract  was  made  on  which  the  appellant's 
rights  necessarily  rest.  We  do  not  believe 
that  the  subsequent  changes  in  the  statute 
at  all  vary  or  alter  this  conclusion,  nor 
that  there  is  anything  In  the  amendment  or 
in  the  terms  of  the  new  act  which  enlarges 
or  modifies  or  controls  the  determination 
of  the  lien  claim  which  the  plaintiff  asserts. 
According  to  the  act  of  1883,  whoever  made 
a  contract  with  the  owner  to  do  work  on 
property  might  have  a  lien.  We  only  speak 
generally,  without  attempting  to  assert  the 
kind  of  work  or  determine  the  class  of  per- 
sons to  whom  the  statute  was  applicable, 
because  these  considerations  are  wholly  for- 
eign to  our  present  inquiry.  We  start  out 
with  the  premise  that  the  contract  must 
be  made  with  the  owner.  This  is  enough 
to  defeat  tlie  appellant's  claim  to  a  Uen.  As 
will  be  observed  by  a  consideration  of  the 
allegations  of  the  complaint,  Seymour,  Pell, 
and  Sanderson  were  not  the  owners  when 
they  made  the  contract  with  Griffin.  The 
complaint  avers  that  the  title  was  In  the 
Slide  &  Spur  Gold  Mines,  Limited,  of  Great 
Britain.  This  must  be  -tal^en  as  true, 
against  the  plaintiff,  and  he  therefore  states 
that  the  parties  who  hired  him  were  not 
owners.  We  see  no  force  in  the  suggestion 
that  this  matter  is  aided  by  the  averment 
that  they  were  lawfully  In  possession.  The 
appellant's  counsel  has  built  up  quite  an  ar- 
gument to  the  proposition  that  the  posses- 
sion is  a  quasi  title,  and  the  law  presumes 
some  sort  of  a  title  in  parties  who  are  In 
possession.  The  trouble  with  the  argument 
is  there  Is  no  room  for  legal  presumptions, 
in  the  face  of  the  direct  averments  of  the 
pleading.  If  there  had  been  no  statement 
that  the  legal  title  was  In  the  corporation, 
but  the  plaintiff  had  been  satisfied  with  al- 
leging that  these  three  persons,  Seymour, 
Pell,  and  Sanderson,  were  lawfully  In  pos- 
session and  made  a  contract,  we  might,  in 
the  consideration  of  the  demurrer,  have  fol- 
lowed counsel  to  the  conclusion  that  the  law 
would  presume  a  title  sufficient  to  uphold  a 
lien.  When  he  goes  on  and  avers  that  the 
title  was  in  some  one  else,  there  is  no  pre- 
sumption that  there  is  any  title  resulting 
from  the  possession:  We  therefore  dismiss 
the  consideration  of  the  matter  of  posses- 
sion, and  this  leaves  only  the  Inquiry  wheth- 
er Seymour,  Pell,  and  Sanderson  could  in 
any  sense  be  called  owners.  They  were 
without  any  sort  of  title  to  the  property. 
As  the  plaintiff  puts  it,  the  only  thing  they 
had  was  a  grantor's  lien.  The  profession 
will  understand  that  a  grantor's  Uen  is  noth- 
ing but  an  equitable  right  to  follow  the 
property  in  the  hands  of  the  grantee,  and 
subject  the  title  which  the  grantee  got  by 
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tlie  conveyance  to  the  payment  of  tbe  con- 
sideration money  or  purchase  price,— In  oth- 
er words,  to  protect  the  grantor,  who  has 
parted  with  his  title,  and  has  not  received 
the  purchase  price.  It  never  was  nor  Is  In 
any  definite  or  actual  sense  a  lien,  which  can 
ordinarily  only  exist  as  the  result  of  some 
contract  between  the  parties,  or  because  of 
some  statutory  provision  which  gives  this 
sort  of  a  right  under  specific  conditions.- 
The  term  Is  accurate  enough  to  describe  tbe 
right  which  the  grantor  has  to  pursue  tbe 
property,  but  It  would  not  appear  to  be 
wholly  and  technically  accurate,  acccH'ding 
to  the  legal  definition  of  the  term  "lien." 
This  is  unimportant,  but  as  we  look  at  It, 
the  fallacy  of  the  argument  for  tbe  appel- 
lant proceeds  from  tbe  theory  which  he  at- 
tempts to  enforce,— that  this  grantor's  lien 
is  an  interest  in  the  property.  Because  the 
grantor  has  in  equity  a  lien  for  some  pur- 
poses and  nnder  certain  conditions,  he  fal- 
laciously concludes  that  that  lien  Is  neces- 
sarily an  Interest  In  tbe  property.  Tbe  Im- 
portance of  the  argument  comes  from  tbe 
drcnmstance  that  there  is  in  the  law  a  pro- 
vision that  the  word  "owner"  Includes  any 
person  having  a  transferable  or  conveyable 
Interest  in  a  claim.  Being  partially  right 
In  hlB  assumption,  be  supirarts  his  position 
by  the  contention  that  the  vendor's  lien  is 
an  Interest  In  or  a  claim  to  the  property. 
We  start  out  with  the  theory  that  there 
must  be  a  contract  with  tbe  owner.  It  Is 
on  the  plaintiff  to  allege  it  and  to  prove  it 
Tbe  work  must  be  done  and  tbe  material 
furnished  by  contract  with  the  owner,  and 
tbe  claimant  must  ascertain  for  himself 
whether  the  other  party  to  the  contract  has 
or  has  not  an  interest  in  the  land.  This  baa 
been  clearly  decided  by  our  supreme  court 
.  in  Wnlng  Co.  v.  Musgrave,  14  Colo.  79,  23 
Pac.  459.  This  decision  shows  tbe  necessity 
for  the  appellant  to  carry  his  logical  process 
to  the  result  that  Seymour,  Pell,  and  Sander- 
son, having  a  grantor's  Hen,  were,  by  virtue 
of  the  necessary  construction  of  the  statute, 
therefore  owners.  If  they  were  not  owners, 
he  made  a  contract  with  persons  who  were 
incompetent  to  enter  Into  a  contract  which 
would  make  tbe  sum  due  them  a  lien  on  tbe 
property.  He  has,  therefore,  as  we  have  al- 
ready suggested,  attempted  to  argue  that 
the  grantor's  lien,  under  the  phraseology  of 
the  act  la  of  such  a  nature  as  to  make  the 
holder  of  it  an  owner  in  tbe  property.  We 
do  not  so  understand.  In  the  first  place, 
this  Is  not  the  necessary  nor  tbe  legitimate 
construction  of  tbe  language  of  the  act. 
The  party  through  whose  contract  the  claim- 
ant derives  bis  right  to  file  a  lien  must  have 
an  Interest  in  the  land  or  a  claim  to  the 
land.  Such  Is  the  statutory  language.  The 
grantor's  lien  Is  certainly  not  a  claim  to  the 
land  or  an  Interest  in  It  nor  has  it  ever  been 
so  held.  It  has  been  directly  decided  other- 
wise by  the  supreme  court  Fallon  v. 
Wortblngton,  13  Colo.  609,  22  Pac.  9G0.  6  L, 


R.  A.  708.  That  was  a  well-considered  case, 
and  is  a  Incld  and  accurate  statement  of  tbe 
law  by  Commissioner  Pattison.  Therein  it 
was  held  that  such  a  Uen  was  bat  a  chose 
in  action.  It  excludes  any  Idea  of  owners 
ship.  It  was  further  held  that  this  lien, 
whether  It  arose  from  a  contract  or  was 
Implied  by  the  law  from  equitable  consider- 
ations and  circumstances,  conferred  no  right 
to  the  property  on  tbe  holder.  As  It  was 
said,  quoting  from  another  case,  "It  Is  nei- 
ther Jus  ad  rem  nor  Jus  In  re."  This  being 
true,  and  this  being  its  definition,  it  can- 
not be  legitimately  contended  tbe  grantor's 
lien  was  an  Interest  in  or  a  claim  to  the 
property.  It  was  simply  a  naked,  eqnltable 
right  which  might  be  enforced  in  equity, 
and  reinvest  the  grantor  with  the  title 
which  had  passed.  We  therefore  conclude 
that  there  is  nothing  in  the  statute  from 
which  It  may  be  adjudged  that  tbe  plaintiffs 
were  owners,  and  that  no  legitimate  deduc- 
tion can  be  drawn  therefrom  that  these  per- 
sons who  were  holders  of  a  grantor's  lien 
had  any  interest  as  owners  in  the  property. 
The  appellant  Insists  that  the  claim  is  as- 
signable, and  that  because  it  is  assignable, 
and  the  statute  says  that  wherever  any  per- 
son has  any  interest  in  or  claim  to  property 
which  Is  assignable.  It  may  be  subjected  to 
liens,  Seymour,  Fell,  and  Sanderson  bad  an 
Interest  which  could  be  made  tbe  subject  of 
a  Hen.  It  may  be  very  gravely  doubted 
whether  such  a  claim  Is  assigrnable.  Counsel 
say  that  such  is  the  trend  of  modern  au- 
thority. We  can  only  respond  that  such  is 
not  the  current  of  It  and  probably  not  the 
weight  of  it  What  our  supreme  court  might 
conclude,  we  do  not  know,  and  therefore  we 
do  not  decide  the  question.  It  Is  debatable. 
3  Pom.  Eq.  Jur.  i  VSA.  We  are  not  ready  to 
concede  that  because  tbe  supreme  court  has 
said  that  descendibility  and  assignability  go 
hand  in  band.  It  follows,  even  though  we 
should  bold  that  a  grantor's  lien  would  de- 
scend to  tbe  belr,  that  It  is  therefore  assign- 
able. This  general  principle  is  not  asserted 
Iqr  the  supreme  court  and  what  conclusion 
they  might  reach  about  It  we  do  not  know.  It 
Is  enough  to  say  that  tbe  fallacy  of  the  argu- 
ment proceeds  from  the  circumstance  that 
Griffin's  claim,  whether  assignable  or  descend- 
lUe,  is  In  no  sense  an  Interest  In  or  a  claim 
to  the  property.  This  wholly  ■  destroys  the 
argument  that  because  tbe  vendor's  Hen  is 
assignable  and  descends,  therefore  It  Is  prop- 
erty on  which  the  plaintiff  had  a  right  to  file 
a  lien.  We  do  not  believe  that  the  work  for 
which  Griffin  contracted  was  work  for  which 
a  Hen  could  be  filed  by  tbe  terms  of  the  stat- 
ute. He  was  simply  a  custodian  to  see  that 
tbe  property  was  not  destroyed,— a.  person  di- 
rected, as  he  says,  to  preserve  it  It  might  ad- 
mit of  a  good  deal  of  argument  whether,  tak- 
en in  Its  broadest  sense,  this  would  be  work 
within  tbe  Hen  statute,  even  under  the  amend- 
ed act  Mining  property  is  not  preserved  by 
belog  watched.   It  Is  quite  impossible  to  pick 
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up  mining  property  and  run  off  with  It.  It 
might  be  that  the  contract  for  preservation  or 
guarding  Included  the  doing  of  those  things 
which  would  bring  the  case  within  this  lan- 
guage, but  It  Is  exceedingly  doubtful,  at  best, 
whether  a  custodian  alone  could  ever  acquire 
a  lien  on  mining  property.  It  might  be  very 
essential  to  have  a  custodian  look  after  the 
improvements  and  machinery,  and,  while  he 
might  possibly  have  a  Hen  thereon,  it  admits 
of  debate,  at  least,  whether  such  a  contract 
would  give  him  a  Hen  on  the  realty.  At  any 
rate  the  question  is  so  doubtful  that  we  do 
not  desire  anything  said  in  this  opinion  to  be 
regarded  as  an  expression  of  our  conclusion 
on  this  subject  It  is  enough  for  the  purposes 
of  this  decision  to  say  that  such  work  was 
not  provided  for  by  the  act  of  1883.  We  can- 
not follow  counsel  to  his  logical  conclusiftn 
that  because  the  act  was  amended  in  1880, 
and  a  Hen  given  for  work  done  in  the  preser- 
vation of  mining  property,  therefore  Griffin 
might  have  a  Hen  for  the  work  done  after  the 
enactment  of  that  statute.  One  very  good  an- 
swer to  the  contention  is  that  we  must  look 
to  the  contract  to  determine  his  rights.  When 
he  contracted  he  acquired  no  such  right 
There  is  nothing  in  the  complaint  to  show 
that  there  was  any  change  in  the  employ- 
ment or  any  modification  in  the  terms  of  it 
but  he  continued  from  that  time  on,  as  be 
claims,  to  work  thereunder  until  1805.  In 
order  to  determine  whether  or  not  he  was  en- 
titled to  a  Hen,  we  should  go  back  to  his  con- 
tract; and,  if  by  its  terms  he  acquired  no 
right  we  cannot  hold  that  because  he  contin- 
ued in  the  service  he  acquired  any  right  un- 
der the  provisions  of  the  act  as  amended. 
The  argument  that  because  It  was  termi- 
nable at  the  option  of  the  ;)artle8,  the  law  is 
to  take  it  as  a  new  contract  made  from  month 
to  month,  seems  to  us  an  unwarranted  con- 
tention. We  know  of  no  legal  principle  which 
jUEtlflos  any  such  conclusion.  If  the  parties 
had  terminated  or  modified  it,  and  agreed  to 
anything  respecting  the  appointment,  there 
might  be  some  basis  for  the  contention. 
Nothing,  however,  was  said  or  done  from  the 
time  of  the  original  hiring  until  the  Hen  was 
filed.  We  must  therefore  assume  the  con- 
tract as  originally  made  was  continued  In 
force  to  the  date  of  the  filing  of  the  Hen. 
We  cannot  Indulge  in  a  legal  fiction  In  order 
to  give  the  appellant  some  rights.  We  must 
hot  assume  that  there  was  a  new  hiring  each 
month;  nor  can  we  Indulge  In  the  assump- 
tion that  there  was  a  new  hiring  each  month 
because  the  parties  had  a  right  to  terminate 
It,  especIaHy  in  the  face  of  the  allegations  of 
the  complaint  that  he  made  a  contract  In 
January,  1889,  and  continued  down  to  1895. 
The  appellant  has  destroyed  all  possibility  of 
indulging  in  presumptions  by  the  aHegatlons 
of  his  complaint 

The  appellant  Insists  that,  although  he  bad 
no  right  under  the  original  contract,  yet,  be- 
cause he  did  work  after  the  amendment, 
therefore  and  in  that  case  he  might  have  a 


lien.  We  shaU  not  undertake  to  dispose  of 
this  abstract  legal  proposition,  and  decide 
that  there  are  no  cases  to  which  the  amend- 
ment would  apply.  If  the  plalntlET  bad  made 
a  contract  with  the  owners  of  the  property, 
so  that  his  contract  would  have  supported  a 
Hen,  and  the  amendment  contained  a  provi- 
sion to  protect  that  sort  of  work,  it  might  be, 
though  we  do  not  decide,  that  the  qnestion 
whether  the  provisions  of  the  act  as  amended 
would  be  appUcable  might  be  presented.  The 
possibility  of  this,  however.  Is  entirely  fore- 
closed by  the  consideration  that  be  never  had 
any  contract  with  the  owners.  When  he 
made  his  agreement  he  made  it  with  persons 
without  title.  This  contract  continued  in 
force  from  its  inception  to  Its  conclusion  with- 
out change  or  modification,  and  when  it  ap- 
pears that  he  did  not  contract  with  the  own- 
ers or  with  anybody  who  represented  them, 
or  with  anybody  who  had  a  title,  he  cannot 
because  they  got  title  afterwards,  and  be- 
cause the  act  was  amended,  bring  bis  case 
within  the  operation  of  the  amended  act  As 
made,  bis  contract  was  fundamentaUy  bad 
for  the  pm^ses  of  a  Hen.  Having  been  un- 
changed from  Its  origin  to  Its  end.  It  Is  Im- 
possible by  presumption  or  deduction  to  give 
it  life  for  the  purposes  of  a  Hen. 

There  are  some  other  questions  suggested 
in  the  arguments  of  counsel,  but  since  these 
propositions  wholly  dispose  of  the  appeal,  and 
Justify  the  Judgment  Vhlch  was  entered  on 
the  demurrer,  we  need  proceed  no  further 
with  the  discussion,  but  conclude  the  opinion 
with  the  Blmx>Ie  afQrmance  of  the  Judgment 
Affirmed. 

(23  Utah.  IN) 
NORTH  POINT  CONSOL.  IRR.  CX).  T.  UTAH 
&  S.  L.  CANAL  CO.  et  al. 
(Supreme  Oonrt  of  Utah.     Jan.  30,  1901.) 

INJUNCTION  —  DAMAOBS  —  RESERVATION  FOR 
FUTURE  HEARING-JUDGMENT  FOR  DEFEND- 
ANT —  REVERSAL  —  SUPPLEMENTAL,  COM- 
PLAINT —  ADDITIONAL  DAMAOEB  —  FINAL 
JUDGMENT— APPEAL— PLEADING  —  DAMAGES 
—GENERAL  ALLEGATION— SPECIAL  DAMAGES 
—MEASURE  OF  DAMAGES— PROVINCE  OF  JU- 
RY—LOSS OF  WATER  BY  WRONGFUL  ACT- 
MEASURE  OF  DAMAGES-PRESUMPTION  OF 
CONTINUITY. 

1.  Where,  in  an  equitable  action  for  an  in- 
junction, damoges  are  claimed,  the  court  may 
order,  on  the  stipulation  of  counsel,  that  the 
qnestion  of  damaffcs  be  reserved  for  hearinK 
after  the  determination  of  the  equitable  issne«; 
and,  nlthouKh  the  lower  court  may  have  decid- 
ed for  the  defendant,  yet,  if  the  case  is  wholly 
reversed  and  plaintiff's  rights  determined  by 
the  supreme  court,  the  plamtiff  has  a  right  to 
file  a  supplemental  complaint  alleging  and  set- 
ting forth  his  damage  since  the  action  was 
commenced,  and  to  make  proof  under  it> 

2.  In  an  action  for  an  injnnctioD  and  for 
darnnees,  a  judgment  for  defendant  after  a 
hearing  on  the  injunction  is  a  final  judgment 
from  which  an  appeal  will  lie  because  it  has 
disposed  of  the  entire  case  as  to  plaintifT,  his 
claim  for  damages  resting  on  the  tort  he  is 
seeking  to  enjoin. 

3.  Tiie  plnintiff  who  makes  a  case  for  dam- 
ages   is  entitled  to  recover  all  damages  which 

>  Previous   appeal   of   this  cue,    U   Pac   lO,    *• 

Utah,  2ia. 
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are  the  natural  and  proximate  consequence  of,  ' 
«nd  traceable  to,  the  act  complained  of,  under 
the  general  allegation  of  damage  in  the  com- 
plaint.* ^,  ^  ^  ^, 

4.  Only  those  damages  which  are  not  the 
probable  and  necessary  result  of  the  injury  are 
termed  "special,"  and  are  required  to  be  stated 
specially  in  the  complaint. 

5.  Where,  from  the  nature  of  the  action,  as 
in  personal  torts,  the  law  furnishes  no  rule  for 
the  measurement  of  damages,  their  assess- 
ment is  peculiarly  within  the  province  of  the 
court  or  jury. 

6.  A  measure  of  damages  for  the  loss  of  the 
use  of  water  by  the  wrongful  acts  of  another 
is  the  value  of  the  water  in  the  market  for 
irrigation  purposes. 

7.  Where  a  wrongful  act,  in  its  nature  con- 
tinuous, and  which  results  in  an  injury  to  an- 
other, is  once  shown,  the  presumption  follows 
that  it  continues  until  the  contrary  appears; 
and  damages  which  are  the  natural  and  proxi- 
mate conBcquence  of  the  wrongful  act,  and  re- 
sult from  it,  may  be  recovered  by  the  injured 
party  by  showing  his  right,  and  the  amount  of 
damages  resulting  from  being  deprived  of  it, 
under  the  general  allegation  for  damages  in  a 
-complaint. 

Baskin,  J.,  dissenting. 
(Syllabus  by  the  Oourt.) 

Appeal  from  district  court.  Salt  LaSe  coun- 
ty; Ogden  Hilee,  Judge. 

AcUon  by  the  North  Point  Consolidated  Ir- 
rigation Company  against  the  Utah  &  Salt 
Xalce  Canal  Company  and  others.  Judgment 
for  plaintiff.    Defendants  appeal.    Affirmed. 

Richards  &  Varlan,  for  appellants.  B.  W. 
Taylor,  O.  T.  &  F.  0.  Loofbourow,  John  M. 
Zane,  and  Zane  &  Rogers,  for  respondent 

PER  CURIAM.  The  original  action  upon 
which  these  proceedings  are  predicated  was 
commenced  in  November,  1S95,  wherein  the 
plaintiff  claimed  the  ownership  of  certain 
dams,  flumes,  ditches,  water  rights,  and  wa- 
ter, and  that  the  defendants  had  deprived  It 
of  the  use  and  enjoyment  of  the  same  since 
1892,  and  still  deprived  it  of  the  use  and  en- 
joyment of  Its  property,  and  prayed  for  an 
injunction  and  for  damages.  The  equitable 
issues^  only,  arising  under  the  complaint, 
were  tried  in  the  court  below,  and  the  ques- 
tion of  damages  was  expressly  reserved  for 
hearing  after  the  determination  of  the  equi- 
table issues.  A  decree  was  rendered  for  the 
defendants.  On  appeal  to  this  court  the  de- 
cree of  the  lower  court  was  reversed,  and  a 
-decree  directed  to  be  entered  In  favor  of  the 
plaintiff,  with  costs.  Thereafter  a  supple- 
mental complaint  was  filed,  charging  that 
continuously  since  November,  1895,  to  June, 
1896,  defendants  bad  discharged  into  plain- 
tiff's irrigation  system  foul  and  impure  seep- 
age and  drainage  water  through  a  drain 
ditch  by  them  constructed  and  maintained 
from  Decker's  Lake  to  White  Lake,  as  char- 
ged in  the  original  complaint,  by  reason  of 
wlilch  the  plaintiff  was  wholly  deprived  of 
the  use  of  its  irrigation  system  during  the 
period  aforesaid,  to  its  damage  in  the  sum  of 
430,000.    Upon  the  trial  of  the  legal  Issues, 

>  Croeo  T.  Railroad  Co.,  S4  Pac  986.  IS  VUh,  3U, 
44  U  R.  A.  285. 


involving  the  question  of  damages,  the  appel- 
lants (defendants  below)  claimed  that  the 
court  erred  In  overruling  their  objection  to 
the  further  trial  or  consideration  of  any  is- 
sue as  to  damages,  because  the  court  had  no 
Jurisdiction  to  proceed  in  the  premises,  a 
final  decree  having  been  entered  for  an  in- 
junction and  costs. 

It  Is  clear  from  the  record  that  only  the 
equitable  Issues  involved  in  the  case  were 
first  tried  and  decided,  and  It  Is  equally  clear 
that  by  agreement  of  counsel,  entered  of  rec- 
ord, and  recited  in  the  decree  of  the  court 
below,  the  question  of  damages  was  reserved 
for  hearing  after  the  determination  of  the 
equitable  issues.  The  first  decree,  of  June  21, 
1895,  on  the  equitable  issues,  was  final  upon 
the  Issues  submitted,  tried,  and  determined; 
but  as  to  the  question  of  damages,  which  had 
been  expressly  reserved  for  determination 
until  after  the  equitable  issues  were  disposed 
of,  it  was  not  final  until  the  issue  as  to  dam- 
ages had  been  tried.  The  court  very  pro|>- 
erly  left  the  question  of  damages  until  after 
the  main  question  was  determined.  The  fact 
that  costs  bad  been  taxed  on  the  first  hear- 
ing on  appeal,  and  paid  on  execution,  does 
not  change  the  rule,  nor  deprive  the  respond- 
ent of  its  right  to  proceed  to  a  final  bearing 
of  Its  case  as  to  damages.  Upon  the  first 
hearing  the  district  court  rendered  its  decree 
In  favor  of  the  defendants  upon  the  equitable 
Issues.  If  this  decree  had  not  been  reversed, 
it  would  have  been  final  as  to  damages.  In 
that  case  there  would  have  been  no  other 
question  to  try.  That  decree  found  against 
the  plaintiff.  Upon  appeal  the  decree  was  re- 
versed, and  one  entered  for  the  plaintiff. 
The  first  decree  was  final,  as  It  disposed  of 
the  litigation  between  the  parties  against  the 
plaintiff,  and  an  appeal  would  lie  from  that 
Judgment  If  the  plaintiff  had  no  equitable 
rights  under  the  complaint.  It  would  follow 
that  it  was  entitled  to  no  damages,  as  the  lat- 
ter were  predicated  upon  the  former,  and 
costs  would  follow  the  determination  of  the 
case  In  the  supreme  court  because  that  de- 
termination wholly  reversed  the  case  and 
established  plaintiff's  right  in  the  premises. 
The  next  step  was, to  proceed  to  a  heaflug 
upon  the  remaining  issues  that  were  express- 
ly reserved  at  the  first  hearing.  But  for  the 
reversal  by  this  court,  there  would  have  been 
no  other  Issue  to  try.  The  amended  complaint 
was  filed  In  November,  1805.  The  decree  for 
injunction  was  entered  June  21,  1898.  The 
plaintiff  had  been  deprived  of  the  use  of  Its 
property  since  and  Including  1892.  The  sup- 
plemental complaint  was  filed  March  13, 1895, 
under  the  provisions  of  section  2998,  Rev.  St, 
and  embraced  damages  prior  to  that  date. 
We  find  no  error  in  permitting  the  supple- 
mental complaint  to  be  filed,  nor  in  allowing 
proof  under  it. 

No  claim  for  special  damages  was  made,  as 
appears  from  the  complaint  but  it  Is  claimed 
that  the  plaintiff  has  been  damaged  in  Its 
said  property,  and  in  Its  use  thereof  afore- 
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said.  Plaintiff  dalms  that  tlie  loss  of  the 
use  by  the  befoulment  of  the  water  In  the 
irrigating  ditch  is  the  obvious  and  necessary 
consequence  of  the  act  complained  of,  and 
that  it  was  unnecessary  to  aver  or  prove  spe- 
cial damages.  This  position  la  controverted 
by  the  appellants,  who  also  contend  that  the 
evidence  Is  Insufficient  to  support  the  de- 
cree, in  that  there  is  no  evidence  of  any  dam- 
age shown.  In  Croco  v.  Railroad  Co.,  18 
Utah.  »11,  54  Pac.  985,  44  L.  B.  A.  285,  this 
court  held  the  proper  rule  to  be  that:  "The 
plaintiff  Is  always  entitled  to  recover  all 
damages  which  are  the  natural  and  proxi- 
mate consequence  of,  and  are  traceable  to, 
the  act  complained  of;  and  those  damages 
which  are  probable,  traceable  to,  and  neces- 
sarily result  from  the  Injury  are  termed  'gen- 
eral,' and  may  be  shown  under  the  general 
allegation  of  the  complaint  Only  those  dam- 
ages which  are  not  the  probable  and  neces- 
sary result  of  the  Injury  are  termed  'special,' 
and  are  required  to  be  stated  specially  In  the 
complaint."  3  Suth.  Dam.  (2d  Ed.)  2261, 
2202;  Johnson  v.  McKee,  27  Mich.  471.  We 
are  of  the  opinion  that  the  plaintiff  was  en- 
titled to  recover  all  damages  which  were  the 
natural,  obvious,  and  proximate  consequence 
and  result  of  the  act  complained  of,  under 
the  general  allegation  for  damages.  Where, 
from  the  nature  of  the  action,  as  in  personal 
torts,  the  law  furnishes  no  rule  for  the  meas- 
urement of  damages,  their  assessment  is  pe- 
culiarly within  the  province  of  the  court  or 
jury.  Wood.  Nuls.  {2d  Ed.)  806;  Aldrich  v. 
Palmer,  24  Cal.  013. 

It  Is  contended  here  that  the  measure  of 
damages  for  the  loss  (  the  use  of  the  water 
by  the  wrongful  acts  of  the  appellants  is 
measured  by  the  value  of  the  water  so  lost, 
or  its  use  destroyed.  Handforth  v.  Maynard, 
154  Mass.  414,  28  N.  B.  348,  was  an  acUon  for 
damages  for  the  loss  of  ice  occasioned  by  the 
defendant  drawing  the  water  from  a  pond; 
and  the  court  held  that  "the  true  measure  of 
his  damages  was  the  value  of  his  right  to 
harvest  the  Ice  upon  the  pond,  and  so  make 
it  his  property,  at  the  time  when  the  ice  was 
destroyed,  and  plaintiff's  right  made  worth- 
less by  the  defendant's  act"  In  Farr  v. 
Griffith,  9  Utah,  419,  35  Pac.  506,  it  is  held 
that  In  a  suit  for  damages  for  flooding  cer- 
tain Ice  ponds  used  for  putting  up  Ice,  the 
measure  of  damages  will  be  the  value  of  the 
ice  that  might  have  been  put  up  with  reason- 
able diligence,  less  the  cost  of  putting  It  In 
the  Ice  house.  The  testimony  in  this  case  is 
very  voluminous,  and  when  considered  to- 
gether with  the  findings  of  fact  as  directed 
by  this  court  and  which  were  placed  in  evi- 
dence, tends  to  show  that  the  respondent- 
owns  and  has  operated  a  large  system  for 
irrigation;  that  a  large  quantity  of  land, 
consisting  of  several  thousand  acres,  owned 
by  the  respondent's  stockholders  and  others, 
is  under  this  system,  and  is  capable  of  irriga- 
tion, and  all  were  dependent  upon  this  canal 
for  irrigation;    that  up  to  1892   its  waters 


flowing  through  Its  ditches  were  used  for  ir- 
rigation and  domestic  purposes;  that  much  of 
the  land  under  plaintiff's  canal  would  be  pro- 
ductive and  valuable  If  Irrigated  with  suitable 
water;  that  its  ditches  carried  about  90  cubic 
feet  of  water  per  second,  and  prior  to  1892 
irrigated  alx>ut  9,000  acres  of  land,  and  that 
the  reasonable  yearly  market  value  of  the 
water  from  1892  to  1808,  inclusive,  for  Irriga- 
tion purposes,  had  it  not  been  befouled,  ran- 
ged from  flfteen  to  twenty-four  thousand  dol- 
lars, or,  as  some  witnesses  expressed  It  about 
$1.80  per  acre;  that  there  were  homestead 
and  desert  claims  and  other  laud  that  was 
and  could  be  watered  from  the  ditches  since 
1892;  that  owing  to  the  drainage  system 
artificially  constructed  by  the  appellants, 
quantities  of  foul,  Impure,  mineralized,  seep- 
age, and  drainage  water,  destructive  to  vege- 
tation, were  wrongfully  discharged  Into  the 
respondent's  system  of  ditches  by  the  ap- 
pellants, which  deprived  the  respondent  of 
the  use  of  Its  water,  and  rendered  it  unfit  for 
domestic  and  Irrigation  purposes  during  the 
Irrigating  seasons  since  and  Including  1892; 
and  that  the  said  befouled  water  was  emptied 
Into  respondent's  canal  and  became  a  nui- 
sance. A  statement  of  the  facts  embraced 
in  the  former  hearing,  and  the  orders  and 
findings  as  directed,  will  be  found  in  16  Utah, 
246.  52  Pac.  168,  to  which  reference  is  had. 
Where  a  wrongful  act  in  Its  nature  continu- 
ous, is  once  shown,  which  results  in  an  Injury 
to  another,  the  presumption  follows  that  it 
continues  until  the  contrary  appears;  and 
damages  which  are  the  natural  and  proxi- 
mate consequences  of  the  wrongful  act,  and 
result  from  it  may  be  recovered  by  the  in- 
jured party,  by  showing  his  right  and  the 
amount  of  damages  resulting  from  being  de- 
prived of  it  under  the  general  allegation  for 
damages  in  a  complaint.  Respondent  was  de- 
prived of  the  use  of  the  water  In  Its  system 
of  ditches  by  the  wrongful  acts  of  the  appel- 
lants. What  the  water  was  worth  in  the 
market  for  irrigation  purposes  was  a  proper 
Inquiry.  Under  this  state  of  facts,  we  are 
of  the  opinion  that  the  evidence  is  sufficient 
to  sustain  the  findings  and  judgment  We 
find  no  reversible  error  in  the  record.  The 
judgment  of  the  district  court  Is  affirmed, 
with  costs. 

BASKIN,  J.,  dissenting. 


(23  Utab,  S4) 
HILL  V.  SOUTHERN  PAC.  00. 

(Supreme  Court  of  Utah.     Jan.   5,   1901.) 

EVIDENCE  —  SUFFICIB5NCY  —  PROVINCE  OP 
COURT  AND  JURY  —  CONTRIBUTORY  NEGLI- 
GENCE—WHAT MAY  BE  CONSIDERED— DUTY 
OF  EMPLOYER  —  ORDINARY  CARE  —  SAFE 
PLACE  IN  WHICH  TO  WORK— ASSUMPTION  OK 
RISK. 

1.  Under  Const,  art.  8.  i  9,  the  question  of 
the  suflioioncy  of  the  evidence  to  support  a  ver- 
dict or  judgment  in  a  case  at  law.  when  there 
is  some  testimony  to  support  it,  is  exclusiively 
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within  the  proTlnce  of  the  trial  court  and  the 
jury.i 

2.  Where  the  question  of  whether  or  not  the 
plaintiff  was  guilty  of  contributory  negligence 
has  been  determined  by  the  jury,  upon  conflict- 
ing eyidence,  their  judgment  is  final.i 

3.  In  the  deliberations  by  a  jury  upon  the 
question  of  contributory  negligence  they  have 
a  ri^ht  to  take  into  consideration  plaintiff's 
age,  inexperience,  and  lack  of  knowledge  or  un- 
derstanding of  the  risks  incident  to  his  employ- 
ment, in  the  absence  of  any  explanation  to 
him  of  the  dangers  connected  therewith  by  his 
employer.2 

4.  An  employer  owes  a  duty  to  his  serrant 
to  use  ordinary  care  and  diligence  to  provide 
for  use  in  the  service  such  sound  and  sufScient 
appliances  or  instrumentalities  as  are  reason- 
ably calculated  to  insure  the  safety  of  the 
servant  in  performing  the  service.  He  is  also 
bound  to  use  ordinary  care  and  skill  to  discov- 
er and  repair  defects  in  such  instrumentalities, 
and  to  exercise  reasonable  caution  and  pru- 
dence to  provide  the  servant  a  reasonably  safe 
place  in  which  to  |>erform  the  service.  If  the 
employer  fails  in  either  of  these  respects,  and 
injury  results  to  the  servant  because  of  such 
failure,  the  employer  will  be  liable;  and  where, 
as  in  the  case  as  bar,  the  evidence  as  to  such 
matters  is  conflicting,  the  determination  of  the 
jury  will  not  be  disturbed. 

o.  While  a  servant,  upon  employment,  as- 
sumes all  ordinary  risks  thereof,  he  does  not 
assume  risks  caused  by  the  negligence  of  his 
employer. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Weber  county; 
H.  H.  Rolapp,  Judge. 

Action  by  Henry  A.  Hill,  Jr.,  by  John  A. 
HiU,  his  guardian  ad  litem,  against  the  South- 
ern Pacific  Company.  Judgment  for  plain- 
tiff, and-defendant  appeals.    Affirmed. 

This  is  a  suit  to«  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
through  the  negligence  of  the  defendant  com- 
pany. It  was  alleged  In  the  complaint,  inter 
alia,  that  Henry  A.  HIU.  Jr.,  was  on  August 
4,  1898,  in  the  employ  of  defendant  as  a  car 
repairer,  and  on  that  day  was  required  to 
and  did  go  under  a  box  car  on  the  company's 
railroad  track  for  the  purpose  of  repairing 
the  car;  that  the  car  was  standing  on  four 
wooden  supports,  known  as  "candlesticks," 
its  trucks  having  been  removed;  that  the 
-candlesticks  "bad  become  old,  weakened,  de- 
fective, broken,  and  worn  out,  and  were  In- 
sufficient, inadequate,  and  imsafe  to  be  used" 
tor  the  purpose  of  supporting  the  oar;  that 
this  was  known  to  the  defendant;  that  while 
-said  Hill  was  so  under  the  car  for  the  pvuc- 
pose  of  making  repairs,  the  car,  because  of 
■the  broken,  defective,  and  insufficient  condi- 
tion of  the  candlesticks,  fell  upon  him,  and 
-caused  the  Injuries  for  which  he  seeks  re- 
dress. The  answer  denies  all  the  allegations 
of  the  complaint  referring  In  any  way  to  any 
defective  condition  or  inadequacy  or  insuffi- 
ciency of  the  candlesticks.  From  the  evi- 
dence it  appears  that  Henry  A.  Hill,  Jr.,  the 
-complainant,  at  the  time  of  the  accident,  was 
-a  minor  nnder  19  years  of  age;  that  he  was 


>  Nelson  v.  Southera  Pac.  Co.,  49  Pac.  644,  16 
UUh,  32S:  Harrington  v.  Mining  Co.,  53  Pac.  737,  17 
Utab,  300. 

>  AnderMD  v.  Mining  Co.,  48  Pac.  12S,  15  Utoli,  22. 


employed  as  car  repairer  by  the  company  on 
August  3,  1898;  that  be  was  Inexperienced, 
and  bad  never  seen  or  used  candlesticks  pre- 
vious to  his  employment;  that  an  empty  box 
car,  weighing,  without  trucks,  about  ten  or 
twelve  thousand  pounds,  was  placed  on  the 
repair  tracks  in  the  company's  yard  to  be  re- 
paired; that  certain  employes  of  the  company 
removed  the  trucks,  and  placed  four  candle- 
sticks under  the  car,  one  under  each  comer; 
that  on  account  of  the  difference  in  height 
of  the  candlesticks  or  unevenness  of  the  floor 
on  which  they  stood,  blocks  were  placed  on 
top  of  two  of  the  candlesticks;  that  the  blocks 
and  candlesticks  were'  selected  by  the  work- 
men; that  there  were  about  twenty-five  to 
thirty  candlesticks  to  select  from;  that  on 
August  4, 1898,  the  plaintiff,  with  three  other 
employes,  began  to  repair  the  car;  that  he 
went  under  It  to  tighten  some  bolts  with  a 
wrench;  that  while  he  was  so  at  work,  screw- 
ing up  a  nut,  the  car  fell,  and  injured  him; 
and  that  all  the  candlesticks  but  one  fell 
over  with  the  car,  and  one  of  them  was  1>r<^ 
ken.  Just  what  caused  the  candlestick  to 
break— whether  the  weight  of  the  car  or  the 
falling  of  It  thereon— does  not  clearly  appear. 
Nor  Is  the  evidence  harmonious  as  to  what 
was  the  Immediate  cause  of  the  car  falling. 
There  Is  evidence  tending  to  show  that  the 
candlesticks,  if  properly  placed  under  the  car, 
were  sufficient  to  support  it,  and  there  Is  evi- 
dence tending  to  show  that  the  candlesticks 
were  old,  worn,  and  unsafe,  and  that  occa- 
sionally such  candlesticks  would  break;  one 
of  the  witnesses  stating  that  he  had  several 
times  seen  the  same  kind  break.  The  wit- 
ness Sharp  testified  that  Just  before  the  car 
fell  the  plaintiff  was  Jerking,  and  that  he 
told  him  to  "pull  steady  on  the  wrench,"  and 
then  told  him  to  "look  out,  the  car  Is  falling"! 
The  plaintiff  testified  that  he  did  not  hear 
Shai-p's  warnings,  that  he  had  no  difficulty  at 
his  work,  that  the  nuts  all  worked  perfectly 
easy,  and  that  all  he  did  was  to  screw  them 
up.  The  witness  Sharp  also  stated  that  the 
plaintiff  assisted  in  placing  the  candlesticks 
tmder  the  car,  while  the  plaintiff  testified 
that  he  "had  nothing  to  do  with  putting  them 
under  the  car."  and  that  he  "never  touched 
them."  It  further  appears  that  each  morn- 
ing all  the  workmen  in  the  shops,  including 
the  complainant,  were  given  a  time  card  on 
which  were  printed  the  words,  "Examine  per- 
sonally scaffolding,  tackle,  and  all  other  ap- 
pliances before  trusting  them;"  but  the  com- 
plainant stated  that  he  never  saw  these  words 
on  his  card.  Otherwise  there  appears  to  be 
nothing  to  show  that  he  was  notified  or  cau- 
tioned about  any  danger  before  entering  upon 
the  duties  of  his  employment  At  the  trial 
the  Jury  returned  a  verdict  In  favor  of  the 
plaintiff  In  the  sum  of  $7,130,  and  Judgment 
was  entered  accordingly.  Thereupon  the  de- 
fendant appealed. 

Marshall,  Royle  &  Hempstead,  for  appel- 
lant.   Zane  &  Rogers,  for  respondent 
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A  statement  of  the  case  as  above  having 
been  made,  BARTCH,  C.  J.,  delivered  the 
opinion  of  the  court. 

The  appellant.  In  the  first  instance,  insists 
that  the  evidence  falls  to  show.  In  accordance 
with  the  allegations  of  the  complaint,  that 
the  candlesticks,  which  supported  the  cor  tin- 
der which  the  plaintiff  was  Injured,  were  de- 
tective, insufficient,  or  imsafe  for  the  purpose 
for  which  they  were  being  used,  and  that, 
therefore,  the  proof  fails  to  justify  the  ver- 
dict and  judgment  This  was  a,  question  of 
fact  to  be  determined  by  the  jury,  and,  with- 
out referring  to  the  evidence  In  detail,  it  suf- 
fices to  say  that  there  is  some  evidence  In  the 
record  tending  to  show  that  the  candlesticks 
were  defective  and  unsafe  for  the  use  to 
which  they  were  put,  while  there  Is  also  evi- 
dence tending  to  show  that  they  were  suffi- 
cient and  safe  for  such  use.  The  testimony 
being  thus  ccmfllcting,  and  this  being  a  case 
at  law,  we  have  no  power  to  determine  on 
which  side  the  proof  preponderates.  Section 
9,  art.  8,  Const.  The  question  of  the  suffi- 
ciency of  the  evidence,  in  a  case  at  law,  to 
support  a  verdict  or  judgment,  where  there  Is 
some  testimony  to  support  It,  is  exclusively 
within  the  province  of  the  trial  court  and  the 
jury.  Nelson  v.  Southern  Pac.  Co.,  15  Utah, 
325,  40  Pac.  644;  Harrington  v.  Mining  Co., 
17  Utah,  300,  53  Pac.  737. 

It  is  further  insisted  by  the  appellant  that 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence in  80  forcibly  jerking  the  wrench, 
while  tightening  the  nut  on  the  bolt,  as  to 
cause  the  car  to  sway,  and  fall  upon  him. 
That  the  Injured  party  himself  caused  the 
car  to  fall  upon  him  Is  an  assumption  which 
we  cannot  say  is  justified  by  the  evidence. 
It  is  true,  the  witness  Sharp  stated  that  the 
plaintiff  was  jerking  the  wrench,  and  that  he 
told  him  to  pull  steady;  but,  on  the  other 
hand,  the  plaintiff  testified  that  he  did  not 
bear  Sharp's  warnings,  and  that  the  nuts  all 
worked  perfectly  easy;  and  the  proof  falls 
to  show  that  more  force  was  used  than  was 
necessary  to  perform  the  work  to  which  he 
bad  been  assigned.  Then  the  evidence  shows 
that  the  plaintiff  was  young,  and  never  had 
any  experience  at  such  work,  having  worked 
about  the  cars  but  one  day,— the  day  pre- 
vious to  the  accident,— and  that  he  never  had 
any  experience  In  the  use  of  such  mechanical 
instruments  until  the  morning  he  was  In- 
jured. There  Is  also  evidence  Indicating  that 
the  car  fell  because  the  candlesticks  were  In- 
sufficient to  support  It.  Under  this  and  other 
.testimony,  some  of  which  Is  conflicting,  It 
was  clearly  the  province  of  the  jury  to  de- 
termine whether  or  not  the  plaintiff  was 
guilty  of  contributory  negligence,  and,  hliving 
determined  this  In  the  negative  upon  conflict- 
ing evidence,  their  judgment  Is  final.  Nelson 
V.  Southern  Pac.  Co.,  supra.  And  In  their 
deliberations  upon  this  question  they  had  a 
right  to  take  into  consideration  his  age,  inex- 
perience, and  any  lack  of  knowledge  or  un- 
derstanding of  the  risks  incident  to  his  em- 


ployment, in  the  absence  of  any  explanation 
to  him  of  the  dangers  connected  therewith 
by  his  employer.  "After  all.  it  is  not  so 
much  a  question  whether  the  party  injured 
has  knowledge  of  all  the  facts  in  bis  situa- 
tion, but  whether  he  is  aware  of  the  danger 
that  threatens  him.  What  avails  it  to  him 
that  all  the  facts  are  known  if  he  cannot 
make  the  deduction  that  xteril  arises  from  the 
relation  of  the  facts?  The  peril  may  be  a 
fact  in  Itself  of  which  he  should  be  informed." 
McGowan  v.  Smelting  Co.  (C.  C.)  9  Fed.  861; 
1  Shear.  &  R.  Neg.  §  219;  Anderson  v.  Min- 
ing Co.,  15  Utah,  22,  49  Pac.  126;  Roth  v. 
Lumbering  Co.,  18  Or.  205,  22  Pac.  842;  Rail- 
way Co.  V.  Frawley,  110  Ind.  18,  9  N.  B.  5&1; 
Hungcrford  v.  Railway  Co.,  41  Minn.  444,  43 
N.  W.  324. 

Nor  can  the  position  of  the  appellant  that 
the  Injury  sustained  by  the  respondent  was 
caused  by  his  own  negligence  and  that  of  bis 
fellow  servants  in  selecting,  placing,  and  ad- 
justing the  candlesticks  and  blocks  placed  un- 
derneath the  car,  be  upheld  in  view  of  the 
evidence  upon  this  {Mint  It  Is  true,  there 
Is  testimony  tending  to  show  the  candlesticks 
and  blocks  were  not  placed  properly  under 
the  car  by  the  employes,  and  that  this  caused 
the  car  to  fall;  but  then  there  Is  also  evi- 
dence Indicating  that  the  candlesticks  yreie 
unsafe  from  use  and  wear,  and  insufficient 
to  support  the  weight  of  such  a  car,  and  that 
this  caused  the  car  to  fall.  As  to  whether 
the  plaintiff  had  anything  to  do  with  the 
placing  of  the  candlesticks  under  tbd  car,  the 
proof,  as  we  have  seen,  i8«onfiicting.  Under 
such  testimony  as  appears  In  this  record.  It 
was  clearly  the  province  of  the  jury  to  de- 
termine what  was  the  proximate  cause  of  the 
injury,  and  they  must  have  found  that  the 
Injury  was  occasioned  because  of  defective 
candlesticks  and  blocks  or  appliances,  and 
not  through  the  negligence  of  the  Injured  or 
his  co-employ6s.  Such  being  the  fair  Infer- 
ence of  the  action  of  the  jury,  this  point  fur- 
nishes no  ground  for  interference  witb  the 
verdict,  for  an  employer  owes  a  duty  to  his 
servant  to  use  ordinary  care,  and  diligence  to 
provide  for  use,  in  the  service,  such  sound 
and  sufficient  appliances  or  instrumentalities 
as  are  reasonably  calculated  to  insure  the 
safety  of  the  servant  in  performing  the  serv- 
ice. The  employer  is  also  bound  to  use  ordi- 
nary care  and  skill  to  discover  and  repair 
defects  In  such  Instrumentalities,  and  to  exer- 
cise reasonable  caution  and  prudence  to  into- 
vlde  the  servant  a  reasonably  safe  place  in 
which  to  perform  the  service.  If  the  em- 
ployer fails  in  either  of  these  respects,  and 
Injury  results  to  the  servant  because  of  such 
failure,  the  employer  wlU  be  liable  for  the 
Injury.  1  Shear.  &  R.  Neg.  §  194;  Hough  v. 
Railway  Co..  100  U.  S.  213.  25  L.  Ed.  612; 
Railroad  Co.  v.  Herbert,  116  U.  S.  642,  6  Sup. 
Ct.  500,  29  L.  Ed.  7o5;  Steel  Co.  v.  Schy- 
manowski,  162  111.  447,  44  N.  B.  876. 

Nor,  under  the  evidence  In  this  case,  can 
we  say,  as  Is  Insisted  by  the  appellant,  that 
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the  Injury  received  by  the  plaintiff  ■was  one 
of  the  risks  assumed  by  him  -svhen  he  entered 
the  employ  of  the  company.  The  respondent 
cannot  be  held  to  have  assumed  the  risk  of 
defective  and  unsafe  appliances,  which  the 
Jury  evidently  found  were  the  proximate 
cause  of  the  Injury.  While  a  servant,  upon 
employment,  assumes  all  the  ordinary  risks 
thereof,  he  does  not  assume  risks  caused 
through  the  negligence  of  the  employer. 
Whatever  may  be  the  real  facts  aa  to  the 
exact  cause  of  the  accident  and  Injury  in 
this  case,  the  evidence  la  of  such  a  conflict- 
ing character  that  we  must  regard  the  deter- 
Dilnatlon  of  the  trial  court  and  Jury  upon  the 
questions  of  fact  as  conclusive. 

The  questions  presented  by  the  assign- 
ments of  error,  but  not  argued  In  the  briefs 
of  counsel,  we  do  not  feel  called  upon  to  dis- 
cuss herein.  The  judgment  Is  affirmed,  with 
costs. 

UINER  and  BASKIN,  JJ.,  concur. 


(23  UUh,  S4) 

GUTHIEL  V.  GILJIER  et  al. 

(Supreme  Court  of  Utah.    Jan.  3.  1901.) 

JJONTRADINO  PARTNERSHIP— BUSINESS  OUT- 
SIDE GENERAL  SCOPE— DBALINaS  WITH  IN- 
DIVIDUAL MEMBER- ABSENCE  OF  RATIFICA- 
TION—EVIDENCB^-BURDEN  OF  PROOF. 

1.  In  the  absence  of  affirmative  proof,  it  can- 
not be  assamed  that  mining  or  dealing  in  mines 
is  within  the  sco^e  of  the  business  of  a  non- 
trading  partnership,  engaged  primarily  in  the 
business  of  running  stages,  carrying  United 
States  mails,  and  transporting  express  matter 
and  passengers. 

2.  One  dealing  with  an. individual  meml>er  of 
a  co-partnership,  as  to  matters  not  within  the 
real  or  apparent  scope  of  the  business  of  the 
concern,  does  so  at  his  peril,  and,  in  the  ab- 
sence of  subsequent  ratification  of  the  transac- 
tion, no  liability  attaches  to  the  partnership. 

3.  The  mere  execution  of  a  quitclaim  deed 
for  a  nominal  consideration  by  defendant  and 
wife  to  a  corporation  in  which  they  were  not 
interested,  12  years  after  the  execution,  by  de- 
fendant's partner,  of  the  agreement  on  which 
it  is  now  songht  to  bind  the  defendant,  is  not 
safticient  evidence  of  ratilication. 

4.  A  partner  in  a  nontrading  partnership  has 
prima  facie  no  authority  to  bind  the  firm  or  an- 
other partner  in  a  transaction  not  within  the 
scope  of  the  partnership  business,  and  he  who 
seeks  to  hold  the  firm  liable  by  virtue  of  such 
transaction  has  the  burden  of  showing  that  the 
contracting  partner  had  authority  to  enter 
therein.!' 

(Syllabus  by  the  Court.'* 

Appeal  from  district  court  Salt  Lake  coun- 
ty; A.  N.  Cherry,  Judge. 

Action  by  Kate  Guthiel,  administratrix  of 
Moroni  R.  Williams,  against  J.  T.  Gilmer  and 
otbefs,  partners  under  the  name  of  Ulhner, 
Salisbury  &  Co.  Judgment  for  defendants, 
and  plaintiff  appeals.    Atfirmed. 

Truman  &  Williams,  J.  E.  Frick,  and  G.  M. 
Sullivan,  for  appellant  W.  C.  Hall  and  Dick- 
son, Ellis  &  Ellis,  for  respondents. 


'CaTonauKh  v.  Salisbury,  63  Pac.  39,  23  Utah, — . 
63  P.-52 


BARTCH,  C.  J.  This  Is  an  acUon  upon 
conti-act  brought  by  the  administratrix  of  the 
estate  of  Moroni  R.  Williams,  deceased, 
against  the  defendants,  as  partners  doing  bus- 
iness under  the  firm  name  of  Gilmer,  Salis- 
bury &  Co.  to  recover  |o,500.  The  suit  In 
fact  Is  against  the  defendant  O.  J.  Salisbury, 
as  a  partner  of  the  firm,  he  being  the  only 
one  upon  whom  summons  was  served.  In 
the  complaint  It  Is  alleged,  in  substance,  that 
on  November  20,  18S2,  the  defendants,  as  co- 
partners, entered  Into  a  contract  with  the 
plaintiff's  Intestate,  Moroni  R.  Williams,  by 
the  terms  of  which  the  defendants  were  to 
pay  Williams  $5,500  upon  the  sale  of  a  cer- 
tain miuiug  property  known  as  the  "Peabody 
Mining  Claim,"  and  that  such  payment  was 
to  be  made  only  out  of  the  proceeds  of  the 
sale  when  the  same  was  effected  by  them. 
Ob  information  and  belief.  It  Is  alleged  that 
on  April  20, 1S94,  the  defendants  conveyed  the 
mining  claim  In  question  for  more  than  $5,- 
500,  but  that  they  paid  no  part  of  that  sum 
cither  to  Williams  in  his  lifetime  or  to  any 
one  for  the  benefit  of  his  estate  since  his 
death.  The  complaint  also  contains  allega- 
tions of  demand  and  refusal  to  pay  before 
the  beginning  of  the  suit  and  alleges  that  the 
sum  due,  including  Interest  Is  $7,020.  From 
the  complaint  and  the  record.  It  further  ap- 
pears that  on  March  29,  ISSl,  the  mining 
claim  In  dispute  was  conveyed  by  Williams 
to  Monroe  Salisbury;  that  the  grantee,  at  the 
time  of  the  execution  of  the  contract,  held  the 
legal  title;  and  that  the  contract  was  exe- 
cuted in  the  name  of  Gllnler,  Salisbury  &  Co. 
In  his  answer,  defendant  O.  J.  Salisbury  de- 
nies specifically  all  the  allegations  of  the  com- 
plaint referred  to  above,  and  denies  that  the 
defendants  sold  the  mining  claim^  mentioned 
In  the  contract  set  forth  in  the  complaint  for 
the  consideration  alleged,  or  for  any  other 
consideration,  or  that  they  received  any  con- , 
sideratlon  or  money  therefor.  From  the  evi- 
dence Introduced  by  the  plaintiff,  it  appears 
that  the  firm  name  of  Gilmer,  Salisbury  &  Cto. 
was  signed  to  the  contract  by  John  T.  Gilmer, 
a  member  of  that  firm;  that  the  firm  was 
composed  of  John  T.  Gilmer,  Monroe  Salis- 
bury, and  O.  J.  Salisbury;  and  that  Gilmer 
was  working  other  mines  in  the  vicinity  of 
the  Peabody  mine,  but  It  Is  not  shown  that 
the  firm,  or  the  defendant  O.  J.  Salisbury, 
was  Interested  In  any  of  them.  Among  the 
instruments  Introduced  In  evidence  was  a 
deed  dated  March  29,  1881,  from  Williams 
to  Monroe  Salisbury,  conveying  the  milling 
claim  in  dispute  for  a  consideration  of  $25,000, 
the  receipt  whereof  Is  acknowledged  by  the 
grantor  in  the  Instrument  The  deed  is  abso- 
lute in  form,  and  contains  nothing  to  Indicate 
that  It  was  a  conveyance  in  trust  or  that  the 
grantee  took  it  In  trust  for  the  firm  or  the 
defendant  O.  J.  Salisbury.  The  contract  sued 
on,  and  a  quitclaim  deed  from  O.  J.  and  Mon- 
roe Salisbury  and  their  wives,  conveying  the 
Peabody  mining  claim  to  the  Stewart  Mining 
Company,  for  the  consideration  of  one  dollar. 
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were  also  admitted  in  evidence.  There  Is 
likewise  testituony  showing  that  the  indi- 
vidual members  of  the  firm  of  Gilmer,  Salis- 
bury &  Co.  were  engaged  in  mlniug,  but 
there  is  nothing  to  show  that  the  lirm,  ■  as 
such,  was  so  engaged.  On  the  contrary,  it  is 
shown  by  the  proof  that  the  firm  of  Gilmer, 
Salisbury  &  Co.  was  engaged  In  the  business 
of  carrying  malls  of  the  United  States  gov- 
ernment, express  matter,  and  passengers.  At 
the  close  of  the  testimony  the  court,  on  mo- 
tion of  the  defendant,  entered  a  Judgment  of 
nonsuit,  and  its  action  in  the  premises  has 
been  assigned  as  error. 

The  decisive  question  presented  Is  whether 
the  contract  sued  on  renders  the  firm  of  Gil- 
mer, Salisbury  &  Co.,  and,  consequently,  the 
Individual  members  thereof,  liable  for  the 
sum  claimed  to  be  due  thereon.  Counsel  for 
the  appellant  insist  that  the  presumption  of 
law  Is  that  a  contract  made  in  the  Arm  name 
is  a  co-partnership  contract,  and  argue  that 
the  contract  Itself  was  prima  facie  proof  that 
it  was  made  on  partnership  account,  and 
shifted  the  burden  upon  the  defendant  to 
show  that  it  was  notf  binding  on  the  firm  or 
on  him.  The  clause  of  the  agreement  refer- 
ring to  the  contracting  parties  reads:  "This 
agreement,  made  and  entered  into  this  20th 
day  of  November,  1882,  between  J.  T.  Gil- 
mer, Monroe  Salisbury,  and  O.  J.  Salisbury, 
co-partners,  and  doing  business  imder  the 
firm  name  of  Gilmer,  Salisbury  &  Co.,  par- 
ties of  the  first  part,  and  Moroni  R.  Williams, 
party  of  the  second  part"  Then  follow 
clauses  to  the  effect  that  the  same  mining 
claim  was  previously  conveyed  by  Williams 
to  Monroe  Salisbury  for  $16,000,  of  which 
$10,500  was  paid;  that  such  sale  was  made 
for  the  use -and  benefit  of  the  firm  of  Gilmer, 
Salisbury  &  Co.,  with  the  expectation  that 
the  purchaser  would  effect  a  sale  of  the  prop- 
erty to  third  parties,  and  pay  the  balance  of 
the  purchase  price  out  of  the  proceeds,  and 
that  no  sale  has  Jaeen  effected.  Then  follow 
stipulations  that  the  first  parties  will  pay  the 
second  party  .?5,500  out  of  the  proceeds  ot 
any  sale  of  the  mhilng  claim  which  they 
make,  with  interest  after  sale;  that  the  sec- 
ond party  releases  the  first  parties  from  any 
liability  or  obligation  to  pay  such  balance, 
except  out  of  the  proceeds  of  sale;  and  that 
the  first  parties  will  exert  themselves  to 
make  a  sale.  The  contract  is  signed,  "Gilmer, 
Salisbury  &  Co.    M.  B.  Williams." 

If  It  be  conceded  that  this  Instrument,  In 
Itself,  Is  sutQclent  to  raise  a  presumption  that 
it  was  a  partnership  contract,  then  the  ques- 
tion Is  whether  the  plaintiff's  own  evidence 
Is  of  such  a  character  as  to  rebut  the  pre- 
sumption, and  show  that  no  recovery  against 
the  defendant  can  be  had  In  this  case.  Upon 
careful  consideration,  we  are  of  the  opinion 
that  this  question  must  be  answered  in  the 
affirmative.  It  is  apparent  from  the  proof 
that  the  firm  of  Gilmer,  Salisbui^  &  Co.  was 
a  nontrading  partnership.  It  was  engaged  In 
the  bushiess  of  running  stages,  carrying  Unit- 


ed States  malls,  and  transporting  express 
matter  and  passengers.  The  very  nature  and 
character  of  that  business  is  such  that.  In  the 
absence  of  affirmative  proof,  It  cannot  be 
assumed  that  mining  or  dealing  In  mines  was 
within  the  scope  of  the  partnership.  No 
member  of  the  firm,  therefore,  could  bind  the 
partnership,  or  any  other  partner  thereof,  by 
a  transaction,  not  within  the  ordinary  or  ap- 
parent scope  of  the  partnership  boslness, 
without  special  authority  for  that  purpose. 
Of  this  a  person  dealing  with  a  partner  was 
bound  to  take  notice.  The  law.  In  general. 
Is  that  one  dealing  with  an  individual  mem- 
ber of  a  co-partnership,  as  to  matters  not 
within  the  real  or  apparent  scope  of  the  busi- 
ness of  the  concern,  does  so  at  his  peril,  and, 
in  the  absence  of  subsequent  ratification  of 
the  transaction,  no  liability  attaches  to  the 
partnership.  When,  therefore,  the  plaintiff's 
intestate  entered  into  the  contract  in  question 
with  Gilmer  he  was  bound  to  take  notice  that 
Gilmer,  without  special  authority,  bad  no 
power  to  bind  his  firm,  because  the  transac- 
tion was  not  within  the  scope  of  its  ordinary 
business.  "There  is  no  evidence  whatever  to 
show  that  Gilmer  had  any  special  authority 
to  make  the  contract.  Nor  Is  there  any  proof 
to  warrant  a  holding  that  either  the  firm  or 
the  defendant  O.  J.  Salisbury  ever  ratified 
the  transaction,  or  that  such  defendant  was 
aware  of  the  existence  of  the  contract,  nntil 
about  the  time  this  suit  was  commenced.  The 
mere  fact  that,  about  12  years  after  the  mak- 
ing of  the  agreement  In  dispute,  the  defend- 
ant and  his  wife  executed  a  quitclaim  deed 
for  the  same  pTOQerty  to  the  Stewart  Mining 
Company  for  the  nominal  consideration  of 
one  dollar,  when  there  is  no  proof  that  the 
grantors  were  interested  in  that  company,  or 
that  the  existence  of  the  contract  was  known 
to  them,  is  not  sufficient  to  Justify  the  as- 
sumption that  the  defendant  ratified  the  con- 
tract Nor  Is  there  anything,  except  the  mere 
declaration  of  the  contracting  parties  that 
the  sale  to  Monroe  Salisbury  was  for  the 
benefit  of  the  firm,  to  show  that  the  contract 
was  made  for  either  the  partnership  or  the 
defendant,  or  that  the  firm,  or  any  member 
thereof  except  Gilmer,  had  anything  to  do 
with  the  transaction,  or  received  any  benefit 
or  advantage  because  thereof.  From  the 
pleadings  and  the  testimony,  It  Is  manifest 
that  the  transaction  because  of  which  this 
controversy  arose  was  without  the  scope  of 
the  ordinary  business  of  the  firm,  and,  Gilmer 
having  had  no  special  authority  for  the  firm, 
there  being  an  absence  of  any  ratification 
by  the  firm  or  the  defendant  no  liability  at- 
tached to  either.  There  appears  to  be  an 
entire  failure  of  proof  to  hold  the  defendant 
liable,  and  therefore  the  nonsuit  was  prop- 
erly granted.  In  the  case  of  Cavanaug^  v. 
Salisbury  (decided  at  the  present  term)  23 
Utah,  — ,  63  Pac.  39,  where  practically  the 
same  question  was  presented,  this  court  said: 
"A  partner  without  special  authority  can  bind 
the  firm  only  within  the  scope  of  the  busi 
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ness,  and  the  firm.  In  the  absence  of  ratifica- 
tion, Is  not  bouiid  by  any  tra^isactlon  of  a 
partner  outside  the  real  or  apparent  scope. 
Where,  therefore,  as  In  this  case,  a  partner- 
ship Is  engaged  in  the  stage  business,  or  the 
carrying  of  malls,  passengers,  and  express 
matter,  a  partner  has  prima  facie  no  authori- 
ty to  bind  the  firm  or  another  partner  in  a 
transaction  relating  to  the  business  of  mining, 
and  he  who  "nrould  seek  to  hold  the  firm  lia- 
ble by  Tlrtue  of  such  transaction  has  the 
burden  to  show  that  the  contracting  partner 
had  tlie  authority  to  enter  therein.  The  law, 
in  the  case  of  a  nontrading  partnership,  im- 
plies no  such  power  in  a  partner."  There 
are  other  questions  presented,  but,  from  the 
view  we  have  taken  of  the  case,  further  dis- 
cussion is  not  regarded  important.  We  find 
no  reversible  error  in  the  record.  The  Judg- 
ment is  affirmed,  with  costs. 

MINER  and  BASKIN,  JJ..  concur. 


(23  Utah,  79) 

GEORGE  V.  ROBISON  et  al. 
(Supreme  Court  of  Utah.    Jan.  3,  1901.) 

DEEDS  —  GENERAL  WARRANTY  —  CONSTRUC- 
TION—PERSONAL  PROPERTY— WA- 
TER RIGHTS. 

1.  A  deed  of  general  warranty  of  "quiet  and 
peaceable  possession"  does  not  warrant  water 
rights  unless  they  are  appurtenant  to  the  land. 

2.  Water  rights  represented  by  shares  of 
stock  in  a  water  company  are  personal  proper- 
ty, and  may  he  sold  and  transferred  independ- 
ent of  any  land,  and  the  water  represented  by 
such  shares  cannot  be  considered  as  appurte- 
nant to  the  land  upon  which  it  is  used.i 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Fifth  district; 
B.  V.  Higglns,  Judge. 

Action  by  James  A.  George  against  Almon 
Roblson  and  Josepblne  Robison.  Judgment 
for  plaintiff.    Defendants  appeal.    Reversed. 

O.  W.  Collins,  for  appellants.  Joshua 
Greenwood,  for  respondent. 


BARTCH,  a  J.  This  is  an  action  to  re- 
cover damages  for  a  breach  of  warranty 
contained  In  a  deed  conveying  certain  land, 
with  the  appurtenances,  executed  by  the 
defendants  to  the  plaintiff,  who  claims  that 
the  water  used  to  irrigate  the  land  was  ap- 
purtenant thereto,  and  was  included  in  the 
covenant  of  warranty,  and  that  he  has  been 
ousted  and  deprived  of  the  use  and  enjoy- 
ment of  the  water.  The  land  Is  situate  in 
the  town  of  Kanosh.  The  deed  bears  date 
October  26,  18M,  and  the  plaintiff  claims 
that  he  was  deprived  of  the  use  of  the  wa- 
ter about  May  1,  1897.  At  the  trial,  which 
was  before  the  court  without  a  Jury,  he  re- 
covered Judgment  for  $115  and  costs,  and 
the  defendants  have  appealed  therefrom, 
and,  among  other  things,  have  attacked  the 

>  Section  330,  Rev.  St.  1898;  Snyder  v.  Murdock, 
S»  Pac.  91,  20  I'tab,  41>. 


findings  of  fact,  maintaining  that  there  is 
no  evidence  to  support  them. 

The  most  important  question  presented  is 
whether  the  water  was  appurtenant  to  the 
land.  As  to  this  the  finding  of  the  court 
is  as  follows:  "That  at  .the  time  of  the 
execution  of  said  deed  there  existed  cer- 
tain water  rights  as  appurtenant  to  said 
land,  to  wit,  sufficient  water  in  the  Com 
Creek  Irrigation  Co.  to  irrigate  the  said  lots, 
and  to  produce  agricultural  crops  on  the 
same,  and  that  the  said  water  has  been  used 
to  irrigate  said  lots  ever  since  the  year  1801 
up  to  and  including  the  time  of  the  pur- 
chase of  said  lots  and  their  appurtenances; 
that  the  said  water  formed  a  part  of  the  ap- 
purtenances, and  that  its  use  was  necessary 
to  irrigate  the  said  lots;  that  in  said  deed 
the  defendants  warranted  that  they  had  a 
good  and  sufficient  title  in  fee  simple  to  said 
lots  and  the  appurtenances  and  water  rights 
thereunto  belonging,  and  would  defend,  the 
plaintiff  In  the  u^e  and  possession  of  the 
same."  The  covenants  contained  in  the 
deed,  which  was  introduced  and  admitted  in 
evidence,  so  far  as  material  here,  read: 
"Together  with  all  and  singular  the  tene- 
ments, hereditaments,  and  appurtenances 
thereunto  belonging  or  in  any  wise  apper- 
taining; •  ♦  ♦  to  have  and  to  hold,  all 
and  singular,  the  above  mentioned  and  de- 
scribed premises,  together  with  the  appur- 
tenances, unto  the  said  party  of  the  second 
part,  and. to  his  heirs  and  assigns,  forevcn 
And  the  said  parties  of  the  first  part  and 
their  heirs,  executors,  and  administrators, 
the  said  premises  in  the  quiet  and  peace- 
able possession  of  the  said  party  of  the 
second  part  his  heirs  and  assigns,  against 
the  said  parties  of  the  first  part,  and  their 
heirs,  and  against  all  and  every  person  and 
persons  whomsoever  lawfully  claiming  or  to 
claim  the  same,  shall  and  will  warrant,  and 
by  these  presents  forever  defend."  This  is 
a  general  warranty  of  the  "premises  in  the 
quiet  and  peaceable  possession"  of  the  gran- 
tee, but  it  will  'foe  noticed  that  nowhere  in 
these  covenants,  nor  anywhere  in  the  instru- 
mtnt,  is  there  any  express  reference  to  wa- 
ter rights  or  water  for  Irrigation  or  other 
purpose,  yet  the  court  found  that  water 
rights  were  included  Jn  the  warranty. 
Were,  then,  the  water  rights  in  fact  appur- 
tenant to  the  land?  If  they  were,  the  ab- 
sence of  any  mention  of  them  in  the  deed  is 
Immaterial;  but,  if  not,  the  warranty  does 
not  Include  them.  To  determine  the  ques- 
tion thus  presented  reference  must  be  had 
to  the  evidence  dehors  the  instrunlent  of 
conveyance.  From  such  evidence  It  appears 
that  the  Avater  which  was  used  for  some 
years  prior  to  and  since  the  execution  of 
the  deed,  and  over  which  this  controversy 
arose,  was  obtained  from  the  Corn  Greek 
Irrigation  Company,  a  corporation  organized 
in  April,  1887,  which  company  had  distribut- 
ed the  water  from  Corn  creek,  a  stream 
flowing  through  Kanosh,  among  its  stock- 
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bolders;  that  the  plaintiff  was  aware  that 
the  company  was  incorporated,  and  at  times 
attended  the  meeting  of  the  stockholders; 
that,  to  obtain  water  for  Irrigation,  It  was 
always  necessary  for  a  person  to  be  a  stock- 
holder; that  each  share  of  stock  entitled 
the  owner  thereof  to  water  sufficient  to  Ir- 
rigate one  acre;  that  the  plaintiff  had  no 
stock  In  the  corporation,  nor  had  the  defend- 
ants any  stock,  entitling  them  to  water  to 
Irrigate  that  land;  that  the  stock  on  which 
the  water  was  distributed  to  the  land  at 
the  time  of  the  execution  of  the  deed  was 
owned  by  Mrs.  M.  A.  Dorrlty;  that  on  Au- 
gust 9,  1897,  she  sold  it  and  had  It  trans- 
ferred on  the  books  of  the  company  to  the 
purchaser;  that  thereafter  the  purchaser 
had  the  right  to  use  the  water  which  the 
stock  represented,  and  this  deprived  the 
plaintiff  of  its  use;  and  that  the  plaintiff 
not  only  owned  no  stock  in  the  corporation, 
but  never  paid  any  assessment  on  the  water, 
the  assessments,  up  to  the  time  of  the  sale  of 
the  stock,  having  all  been  paid  by  the  ven- 
dor, Mrs.  Dorrlty.  Such  is  the  trend  of  the 
.  evidence  on  this  point,  and  it  appears  to  be 
uncontradicted.  In  fact  the  fair  result  of 
the  plaintiff's  own  testimony  Is  to  the  ef- 
fect that  the  water  of  Com  creek,  of  which 
that  in  dispute  formed  a  part,  is  and  was 
owned  and  controlled  by  a  corporation;  that 
each  share  of  Its  capital  stock  represented 
sufficient  water  to  irrigate  one  acre;  and 
that  stockholders  only  were  entitled  to  wa- 
ter for  the  purposes  of  Irrigation.  There 
Is  nothing  to  show  that  any  share  of  stock 
represented  water  for  any  particular  acre 
«f  land.  So  far  as  appears  from  the  proof, 
«ach  stockholder  had  the  right  to  use  the 
water  to  which  he  was  entitled  on  any  land 
he  saw  fit  Under  such  arrangements  as  are 
here  disclosed  by  the  testimony,  the  water 
cannot  be  regarded  as  a  part  of  the  land, 
and  Is  not  appurtenant  to  it  The  stock  of 
such  a  corporation  Is  mere  personal  prop- 
«rty,  and  may  be  sold  and  transferred  In- 
dependent of  any  land;  and  the  sale  carries 
with  it  the  right  to  use  the  water  on  any 
laud  or  for  any  purpose  the  new  owner  may 
choose.  The  stock  is  merely  the  evidence  of 
the  holder's  title  to  a  certain  amount  of  wa- 
ter. That  It  is  personalty  is  settled  In  this 
state  by  statute.  Section  330,  Rev.  St  1898. 
It  Is  not  a  corporeal,  but  an  Incorporeal, 
species  of  property,  and  has  nothing  which 
gives  It  the  character  of  realty.  1  Schouler, 
Pers.  Prop.  (3d  Ed.)  §S  68,  482;  1  Cook, 
Stock,  Stockh.  &  Corp.  Law,  i  12;  Snyder  v. 
Murdock  (Utah)  59  Pac.  91;  Tregear  v.  Wa- 
ter Co.,  76  Cal.  53T,  18  Pac.  658.  From  an 
examination  of  the  evidence  the  conclusion 
Is  irresistible  that  the  water  rights  in  ques- 
tion were  treated  by  the  owners  as  personal 
property,  constituted  no  part  of  the  realty, 
and,  not  being  expressly  mentioned  or  re- 
ferred to  in  the  deed,  were  not  conveyed 
with  the  land,  and  that  there  Is  no  proof 
that  warranted  the  court  in  finding  that 


the  water  was  appurtenant  to  the  land,  or 
that  the  water  rights  were  included  in  the 
warranty.  Having  come  to  this  conclusion. 
It  Is  not  regarded  Important  to  discuss  any 
other  question  presented.  The  case  must  be 
reversed,  with  costs,  and  remanded,  with  in- 
structions to  the  court  below  to  set  aside 
Its  judgment,  correct  its  findings  in  accord- 
ance with  the  proof,  and  enter  judgment  ac- 
cordingly.   It  is  so  ordered. 

MINBR  and  BASKIN,  JJ.,  concur. 


(M  Utah,  71) 
McCORNICK  T.  QUEEN  OF  SHEBA  GOLD 
MIN.  &  MILL.  CO. 
(Supreme  Court  of  Utah.     Dec  19,  1900.) 

AQKNCY  —  EVIDENCE  —  OPINION  OR  CONCL.U- 
SION  —  QUESTION  OF  LAW  —  CONFLICTINO 
EVIDENCE— MIXED  QUESTION  OF  LAW  AND 
FACT— INSTRUCTIONS. 

1.  Where  agency'  is  the  question  directly  in- 
volved in  a  case,  the  reputed  agent,  as  witness, 
may  not  give  his  opinion  or  state  his  conclusion 
as  to  such  agency,  but  may  state  the  facts  and 
circumstances  concerning  the  various  transac- 
tions between  him  and  the  alleged  principala, 
leaving  the  court  and  jury  to  determine,  under 
the  facts  disclosed,  whether  or  not  he  was 
such  agent. 

2.  Where  evidence  in  support  of  a  particular 
agency  is  undisputed,  the  question  of  whether 
or  not  the  agency  exists  is  one  of  law  for  the 
court;  but  where  such  evidence  is  disputed  the 
existence  of  the  agency  becomes  a  mixed  ques- 
tion of  law  and  fact,  and  is  one  for  the  jnry 
to  determine  under  proper  instructions  from 
the  court. 

3.  H.  was  operating  the  mine  of  defendant 
for  an  English  company  having  a  lease  and 
bond  on  the  property,  and  in  possession  daring 
the  life  of  the  bond,  and  while  so  acting  cre- 
ated an  overdraft  in  the  name  of  the  com- 
pany. The  question  being  whether  the  credit 
was  extended  to  the  lessors  or  lessee,  letters, 
reports,  or  statements  sent  during  the  lease  by 
H.  to  his  foreign  corporation,  and  the  escrow 

fiapers,  including  the  contract  of  sale  and 
ease,  were  competent  evidence,  admissible,  and 
for  the  jury  to  say  how  weighty,  in  determina- 
tion of  the  question  of  agency. 

4.  Where  the  entire  charge  of  the  trial  eonrt 
fairly  states  the  law  applicable  to  the  case,  the 
judgment  will  not  be  reversed  because  a  portion 
of  the  charge  omits  one  element  which  might 
have  been  stated  to  the  jury. 

(Syllabus  by  the  Court) 

Appeal  from  district  court.  Salt  Lake  coun- 
ty; A.  N.  Cherry,  Judge. 

Action  by  W.  S.  McCornlck  against  the 
Queen  of  Sheba  Gold  Mining  &  Milling  'Com- 
pany. Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

Pierce,  Crltchlow  &  Barrette,  for  appellant. 
Marshall,  Royle  &  Hempstead,  for  respond- 
ent. 

BARTCH,  C.  J.  The  plalntlfl,  who  is  a 
banker,  brought  this  action  to  recover  $2,- 
673.48  and  Interest  alleged  to  be  due  him 
from  the  defendant  because  of  an  overdraft 
at  his  bank.  At  the  trial  a  verdict  was  re- 
turned and  Judgment  entered  against  him. 
This  appeal  is  from  the  judgment 

It  appears  from  the  evidence:    That  the  de- 
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fendaut  was  a  mining  corporation,  and  owned 
a  group  of  mining  claims  in  Western  Utatu 
That  one  George  D.  Haven,  a  mining  man  of 
experience  and  means,  in  the  early  part  of 
18Uti  went  to  England  for  the  pui-pose  of  in- 
teresting English  capitalists  in  mining  prop- 
erty situate  in  this  state.  That  before  his 
departure  Haven,  who  held  a  few  shares  of 
stock  and  was  a  director  in  the  defendant 
company,  was  authorized  by  special  power  of 
attorney  to  sell  the  corporate  property.  That 
be  did  not  dispose  of  the  property  under  these 
powers,  but  while  in  England  succeeded  in 
interesting  some  friends  in  the  enterprise. 
These  Englishmen  and  Haven  organized,  it 
appears,  the  Clifton  Utah  Mining  Company  at 
L<ondon,  England,  Limited,  and  Haven  be- 
came a  one-ninth  owner  therein.  That  upon 
bis  return  from  England  the  English  and  de- 
fendant companies  entered  into  an  agreement, 
bond,  and  lease  as  to  the  defendant's  mining 
property,  under  the  terms  of  which,  among 
other  things,  the  possession  of  the  property 
was  turned  over  to  the  English  company,  and 
the  company  within  two  years  from  April  14, 
1896,  was  to  spend  £1,500  sterling  In  develop- 
ing the  property,  building  mills,  etc.,  and  was 
to  have  the  right  at  any  time  within  the  two 
years  to  purchase  the  property  at  a  certain 
price  fixed,  or,  in  the  event  the  purchasing 
company  did  not  exercise  its  option  to  pur- 
chase, then  it  was  to  have  a  certain  number 
of  shares  of  the  defendant  company's  stock 
In  return  for  the  expenditure  of  the  £1,500  for 
development  work.  And  that  the  documents 
relating  to  this  lease  and  option  to  purchase 
■were  deposited  In  escrow  with  the  banking 
house  of  the  plaintiff,  with  an  indorsement  on 
the  envelope  as  follows:  "The  within  deed 
of  the  Queen  of  Sbeba  O.  M.  &  M.  Co.,  a  cor- 
poration, to  Alfred  Stebblng,  and  25,000 
shares  of  the  capital  stock  of  said  company, 
Indorsed  In  blank  by  George  D.  Haven,  are 
bereby  placed  in  the  hands  of  McCornlck  & 
Co.,  bankers,  of  Salt  Lake  City,  Utah;  and 
they  are  Instructed  to  deliver  said  deed  and 
shares  of  stock  to  sal4  Stebblng,  or  order, 
upon  a  compliance  with  the  terms  of  a  certain 
contract  this  day  entered  into  by  and  between 
said  company  and  said  Stebbing  for  the  pur- 
chase of  the  property  described  in  said  deed 
and  contract,  and,  on  failure  to  comply  with 
the  terms  of  said  contract  upon  demand  of 
said  company,  said  deed  shall  be  delivered 
by  McCornlck  &  Co.  to  It.  The  Queen  of 
Sheba  O.  M.  &  M.  Co.,  T.  C.  Rooklidge,  Pres- 
ident." Upon  the  mining  property  being 
tnmed  over  to  the  purchasing  company,  Hav- 
en became  the  manager  thereof,  and  that 
company  from  time  to  time  forwarded  to  him 
the  money  for  development  work  required  by 
the  terms  of  the  contract,  and  Haven  thence- 
fortl}  made  his  reports  concerning  the  enter- 
prise and  development  and  expenditures  to 
the  English  company.  The  defendant  ceased 
doing  business  during  the  term  of  the  lease. 
After  assuming  the  duties  of  manager,  and 
money  coming  into  his  bands  from  the  Eng- 


lish company,  be  opened  an  account  with  the 
plaintiff's  bank  in  the  name  of  the  "Queen  of 
Sheba  Mining  Co.,"  and  the  account  was  so 
continued  until  It  finally  resulted  in  the  over- 
draft for  which  the  plaintiO!  is  seeking  to  hold 
the  defendant  company  responsible.  Haven 
also  deposited  to  his  individual  account  on 
December  23,  1897,  with  McCornlck  &  Co.. 
$16,000,  which  it  appears  Is  the  same  date  on 
which  the  overdrait  was  commenced  to  be 
made.  The  evidence  further  shows  that  the 
defendant  company  never  kept  an  account 
with  the  plaintiff's  bank;  nor.  is  there  any- 
thing to  show  that  the  defendant  company 
authorized  by  resolution,  or  otherwise  in- 
structed, SUiven  to  open  an  account  with  that 
bank,  or  ratified  his  action  in  the  premises. 

Under  the  evidence  the  principal  question 
appears  to  be  whether  Haven  was,  during  the 
term  of  tbe  lease,  acting  as  manager  or  agent 
of  the  lessor,  or  of  the  lessee.  At  the  trial, 
sworn  as  a  witness  In  behalf  of  plaintiff,  he 
was  asked:  "Were  you  manager  of  this  Eng- 
lish company  [the  Clifton  Utah  Company],  or 
for  any  of  the  gentlemen  referred  to?"  To 
this  question  tbe  defendant  interposed  an  ob- 
jection as  being  improper  to  establish  agency 
by  such  evidence,  and  the  court  sustained  the 
objection,  stating  that  a  man  cannot  prove 
his  agency  by  his  own  statements.  The  ac- 
tion of  tbe  court  in  the  premises  has  been 
assigned  as  error,  and  it  is  now  insisted  that 
it  was  prejudicial  to  the  rights  of  tbe  appel- 
lant We  think  not  Whether  or  not  the 
court  assigned  a  correct  reason  for  sustaining 
the  objection,  the  question,  under  the  cir- 
cumstances of  the  case,  was  objectionable.  It 
was  in  effect  the  same  as  asking  the  witness 
whether  he  was  the  agent  of  the  English 
company,  which,  as  we  have  seen,  was  one 
of  the  main  issues  In  the  case,  to  be  deter- 
mined by  the  court  and  jury  from  all  the  facts 
and  circumstances  shown  by  the  evidence. 
Whether  he  was  an  agent  was  a  mixed  ques- 
tion of  law  and  fact,  and  not  one  upon  which 
the  witness  could  properly  give  his  opinion. 
The  general  rule  is  that  witnesses  must  tes- 
tify to  facts,  and  not  to  conclusions.  It  was 
competent  for  the  witness  to  state  all  the 
facts  and  show  all  the  circumstances  relating 
to  or  concerning  the  various  transactions 
which  he  bad  with  either  or  both  companies 
prior  and  leading  up  to  and  during  the  term 
of  the  lease,  and  at  the  time  when  the  over- 
d|raft  sued  for  was  contracted;  and  then, 
from  such  facts  and  circumstances  and  the 
other  evidence,  it  was  the  province  of  the 
court  and  Jury  to  determine  whether  in  such 
transactions  and  at  such  time  he  was  the 
agent  of  or  was  acting  for  the  English  or  the 
defendant  company.  Where  the  question  of 
agency  is,  as  In  this  case,  made  a  principal 
issue  at  the  trial  of  the  cause,  It  Is  not  compe- 
tent for  a  witness  to  express  an  opinion  upon 
such  question.  The  authorities  which  the  ap- 
pellant cited  are  not  in  point  here.  They 
merely  declare  the  general  principle  that  an 
agent  Is  a  competent  witness  to  prove  tbe 


Digitized  by 


Google 


822 


63  PACIFIC  REPORTER. 


(Or. 


nature  and  extent  of  his  authoilty,  and  to  tes- 
tify to  facts  and  circumstances  tending  to 
establlsb  the  relationship  of  principal  and 
agent  Mechem.  Ag.  i  102;  1  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  969.  Where,  In  such  case, 
the  eTldence  in  support  of  the  agency  for  a 
I>articular  concern  is  undisputed,  the  question 
whether  or  not  the  agency  exists  Is  one  of 
law  for  the  court;  but  where,  as  In  the  case 
at  bar,  such  evidence  is  disputed,  the  exis- 
tence of  the  agency  becomes  a  mixed  question 
of  law  and  fact,  and  is  one  for  the  Jury  to  de- 
termine, under  proper  instructions  from  the 
court  Mechem,  Ag.  |  106;  1  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  967. 

Nor,  under  the  facts  and  circumstances,  do 
we  think  that  the  court  erred  in  admitting  In 
evidence  the  letters,  reports,  or"  statements 
which  Haven,  as  manager,  sent  the  English 
company,  showing  the  progress  of  his  work 
at  the  mines  in  question,  and  his  receipts  and 
expenditures  as  manager.  Such  documents, 
prepared  and  sent  during  the  term  of  the 
lease,  were  proper  for  the  jury  to  consider  in 
determining  whether  or  not  Haven  was  act- 
ing for  the  English  company  when  he  over- 
drew the  account  at  the  bank. 

Nor  did  the  cotirt  err,  as  claimed  by  the  ap- 
pelant, in  admitting  in  evidence  the  bond  and 
lease  and  other  papers  which  had  been  placed 
in  escrow  in  the  appellant's  bank.  The  Jury 
were  required  to  determine  who  was  operat- 
ing the  mine  during  the  time  of  the  overdraft 
and  as  to  whether  or  not  the  appellant  had 
extended  credit  to  the  lessor  or  the  lessee  of 
the  property.  The  witness  Haven  had  testl- 
flcd  that  all  the  money  overdrawn  was  ex- 
pended in  developing  the  mine.  The  escrow 
papers  included  the  contract  between  the  les- 
sor and  lessee,  and  constituted  evidence  show- 
ing that  the  English  company  had  the  right 
of  possession  of  the  property,  that  It  was  its 
duty  to  develop  it  and  furnish  the  funds 
therefor,  and  that,  the  doeiiments  having  been 
deposited  with  the  banking  house  of  the  ai>- 
pellant  he  was  chargeable  with  notice  of 
their  contents;  the  instructions  on  the  en- 
velope containing  the  papers,  as  we  have 
seen,  referring  to  them.  The  contents  of  the 
envelope  were  therefore  proper  evidence  for 
the  consideration  of  the  court  and  Jury. 

The  appellant  also  complains  of  the  charge 
of  the  court,  l>ecanse,  as  is  claimed,  it  omits 
the  element  that  the  failure  of  oflScers  with- 
in a  reasonable  time  to  disafRrm  the  acts  of 
an  alleged  agent  of  the  company,  when  he 
acts  with  the  knowledge  of  the  officers,  often 
works  an  estoppel  on  the  company;  but,  up- 
on examining  the  entire  charge,  the  law  ap- 
plicable to  the  facts  disclosed  by  the  evi- 
dence appears  to  be  fairly  stated,  and  hence 
the  objection  here  urged  can  be  of  no  avail. 

There  are  other  questions  presented,  but, 
finding  no  reversible  error  in  the  record,  we 
do  not  regard  further  discuRslon  necessary. 
We  are  of  the  opinion  that  the  great  pre- 
ponderance of  the  evidence  is  unfavorable  to 
the  appellant,  and  shows  no  right  in  him  to 


recover  against  the  defendant  company  in 
this  case.  The  Judgment  la  affirmed,  witlt 
costs. 

MINER  and  BASKIN,  3J.,  concur. 


(38  Or.  4»S) 

NOTTINGHAM  v.  McKENDRICK  et  al. 

(Supreme  Ourt  of  Oregon.    Feb.  18,  1901.) 

MECHANICS'   LIENS  — LIEN   NOTICE  —  ASSIGN- 
MENT OF  LIEN— NOTICE  BY  OWNER 
OF  NONLIABILITY. 

1.  A  notice  of  lien,  stating  that,  by  virtue  of 
a  contract  made  with  M.,  the  original  contract- 
or, with  T.,  lessee  of  a  building  described  from 
i).,  claimants  have  furniuhed  l>uilding  material 
for,  aud  which  was  used  in  the  erection  of,  a 
certain  building,  etc.,  sufflciently  shows  that 
the  material  was  furnished  to  M.,  within  Hill's 
Ann.  Laws,  §  3673,  requiring  a  lien  claim  to 
contain  the  name  of  the  person  to  whom  the 
material   was  furnished. 

2.  An  assignment  of  "onr  claim  a^inst  M." 
for  material  furnished  on  a  building,  made 
after  the  filing  of  the  lien  and  prior  to  the  com- 
mencement of  the  suit,  is  sufficient  to  consti- 
tute an  assignment  of  the  lien  as  against  the 
owner;  both  the  assignor  and  assignee  testify- 
ing that  it  was  intended  as  an  assignment  of 
the  lien,  in  order  that  it  might  be  foreclosed  in 
the  same  suit  with  the  lien  of  the  assignee. 

3.  A  complaint  on  foreclosure  of  a  mechan- 
ic's lien,  is  not  insufficient  for  failure  to  al- 
lege that  the  lieu  claims  as  filed  contained  a 
statement  that  the  material  furnished  was 
actually  nsed  in  the  building;  the  statute  not 
requiring  a  lien  notice  to  contain  such  a  state- 
ment. 

4.  The  owner  of  a  building  testified  that  the 
lessee  objected  to  the  owner's  notice  of  non- 
liability being  posted  in  a  public  place,  and.  in 
deference  to  his  wishes,  it  was  pnt  on  a  parti- 
tion wail  several  feet  back  from  the  street. 
The  lien  claimant  testified  that  he  searched 
carefully,  and  saw  no  notice,  but,  after  materi- 
al had  been  furnished,  the  owner  had  told  him 
that  be  was  going  to  post  notices,  but  because 
of  the  lessee  8  objection  to  having  them  post- 
ed in  a  public  place,  he  had  put  them  in  a  little 
recess,  and  showed  witness  the  notices  postetl 
in  a  little  recess,  where  thev  would  not  be  seen. 
Held  to  support  o  finding  that  the  notices  were 
not  posted  in  a  conspicuous  place  on  the  prop- 
erty, as  required  by  Hill's  Ann.  Laws,  $  3672. 
so  as  to  exempt  the  owner  from  liability  for 
the  lien. 

5.  On  foreclosure  of  a  mechanic's  lien,  it  is 
no  defense,  as  to  the  owner  and  lessee,  that  a 
portion  of  the  material  was  used  in  the  room 
sublet  by  the  lessee  to  a  third  person. 

Appeal  from  circuit  court,  Multnomah 
county;  Alfred  F.  Sears,  Judge. 

Foreclosure  of  mechanic's  Hen  by  C.  W. 
Nottingham,  doing  business  as  Nottingham 
&  Co.,  against  J.  McKendrIck  and  others. 
From  a  Judgment  for  plaintiff,  defendants- 
appeal.     Affirmed. 

This  is  a  suit  to  foreclose  two  mechanics' 
liens.  In  brief,  the  facts  are  that  In  August. 
18.07,  the  defendant  Dammcler,  who  was  the 
owner  of  a  three-story  brick  building  on  lot  5. 
block  62,  In  the  city  of  Potlland.  and  of  a 
leasehold  Interest  In  the  ground,  leased  the 
corner  room  on  the  ground  floor  of  snch 
building  to  the  defendant  Trummer,  who 
entered  Into  a  contract  with  McKendrIck  to 
furnish  material  and  perform  the  lalKir  nec- 
essary in    plastering,  painting,   aud    inside 
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finishing  such  room.  During  the  progress  of 
the  worl£,  McKendrlck  purchased  material  of 
the  plaintiff  and  Basmussen  &  Co.,  to  be 
used,  and  which  was  used.  In  the  repairing 
and  finishing  of  such  room.  Thereafter,  ajid 
vvltliin  the  time  provided  by  law,  the  plain- 
tiff and  Rasmussen  &  Oo.  filed  notices  of 
mechanics'  liens  on  the  building  and  lot  for 
the  balance  due  each  of  them  for  the  mate- 
rial so  furnished.  On  October  14,  1897,  this 
snlt  was  commenced  to  foreclose  such  Hens, 
the  plaintiff  alleging  that  Rasmussen  &  Co. 
bad  sold  and  assigned  their  lien  to  him. 
Triimmer  and  Dammeler  answered,  denying 
the  allegations  of  the  complaint,  and  for  fur- 
ther and  separate  defenses  alleging  (1)  that 
the  defendant  Dammeler,  for  herself  and 
Severson,  the  owner  of  the  fee,  within  three 
days  after  obtaining  knowledge  of  the  con- 
struction, alteration,  and  repairs  mentioned 
in  the  complaint,  gave  notice,  by  a  writing 
posted  In  a  conspicuous  place  upon  the  land, 
as  required  by  section  3C72  of  the  statute, 
that  she  and  Severson  would  not  be  respon- 
sible for  the  same  or  any  part  thereof;  (2) 
that  only  a  small  portion  of  the  material 
furnished  by  the  plaintiff  and  Rasmussen  & 
Co.  was  furnished  to  be  used,  or  was  used, 
In  the  construction,  erection,  or  repair  of  the 
building  mentioned  and  described  in  the  com- 
plaint; (3)  that,  prior  to  the  date  of  the  al- 
leged assignment  to  the  plaintiff,  Rasmussen 
&  Co.'B  Hen  had,  for  a  valuable  consideration, 
been  waived  and  released.  The  allegations 
of  the  answer  were  put  in  issue  by  a  reply, 
and  upon  the  trial  a  decree  was  rendered  in 
favor  of  the  plaintiff,  from  which  the  de- 
fendants appeal. 

S.  C.  Spencer,  for  appellants.  R.  F.  Bell, 
for  respondent. 

BEAN,  C.  J.  (after  stating  the  facts).  The 
first  objection  to  the  decree  of  the  court  be- 
low is  that  the  notices  of  lien  filed  by  the 
plaintiff  and  Rasmussen  &  Co.  are  each  fa- 
tally defective,  because  they  do  not  state  to 
whom  the  materials  were  furnished.  The 
statute  provides  (Hill's  Ann.  Laws  Or.  $ 
3673)  that  a  material  man,  claiming  the  ben- 
efit of  the  act,  shall  file  with  the  county 
clerk  a  claim,  containing,  among  other  things, 
"the  name  of  the  person  *  •  •  to  whom 
be  furnished  the  materials,"  and  a  claim  or 
notice  which  does  not  so  state,  either  directly 
or  by  necessary  inference.  Is  insufficient. 
Getty  V.  Ames,  30  Or.  573,  48  Pac.  355.  The 
notices  in  question  are  substantially  the  same, 
that  of  the  plaintiff,  so  far  as  material,  being 
as  follows:  "Enow  all  men  by  these  pres- 
ents that  C.  W.  Nottingham,  doing  business 
as  Nottingham  &  Co.,  have,  by  virtue  of  a 
contract  heretofore  made  with  J.  McKend- 
rlck, a  contractor,  with  L.  Trummer,  lessee  of 
the  building  hereinafter  described,  under  a 
lease  with  M.  C.  Dammeler,  for  the  furnish- 
ing of  building  material,  to  wit,  lime,  etc., 
furnished  said   material,  to  be   and  which 


was  used  in  the  construction  and  erection  of 
a  certain  three-story  brick  building,  construct- 
ed and  being  upon  the  following  described 
land,  to  wit,"  etc.  This  language  is  perhaps 
faulty,  and  open  to  some  verbal  criticism,  but 
the  meaning  evidently  is  that  the  plaintiff, 
by  virtue  of  a  contract  w^lth  McKendrlck, 
furnished  material  to  be  and  which  was  used 
in  the  construction  of  a  certain  building,  and, 
while  it  is  not  directly  asserted  that  the  ma- 
terial was  furnished  to  McKendrick,  such  is 
the  only  inference  to  be  drawn  from  the  lan- 
guage employed.  The  lien  notice  is  there- 
fore sufficient  Rowland  v.  Harmon,  24  Or. 
529,  34  Pac.  357. 

It  is  next  contended  that  the  proof  of  the 
assignment  by  Rasmussen  &  Co.  of  their  lien 
to  the  plaintiff  is  Insufficient.  On  the  trial 
there  was  offered  and  admitted  in  evidence 
the  following  writing:  "We  hereby  assign 
and  deliver  to  Nottingham  &  Co.  our  claim 
against  James  McKendrlck,  $16.09,  for  mate- 
rial furnished  on  the  Dammeler  building, 
corner  5th  &  Morrison  Sts.  [Signed]  Ras- 
mussen &  Co.,  pr.  J.  P.  Rasmussen."  It  is 
argued  that  this  writing  is  not  sufficient  to 
constitute  an  assignment,  and  was  not  exe- 
cuted or  delivered  until  after  the  commence- 
ment of  this  suit.  There  is  some  -uncertain- 
ty in  the  testimony  as  to  when  the  writing 
was  actually  executed  and  delivered,  but  the 
cumulative  result  of  the  evidence.  Is  that  it 
was  made  after  the  filing  of  the  liens,  and 
prior  to  the  commencement  of  the  suit.  Both 
the  plaintiff  and  Rasmussen  testified  that  the 
writing  was  Intended  as  an  assignment,  so 
as  to  vest  in  the  plaintiff  the  title  to  the  Ras- 
mussen lien.  In  order  that  both  might  be  fore- 
closed in  one  suit;  and.  Inasmuch  as  plain- 
tiff's title  is  not  questioned  by  Rasmussen  & 
Co.,  the  defendants  are  not  entitled  to  a  re- 
versal because  of  a  mere  technical  defect  in 
the  testimony  on  this  question. 

It  Is  next  insisted  that  the  complaint  Is  in- 
sufficient because  it  does  not  allege  that  the 
Hen  claims  as  filed  contained  a  statement 
that  the  material  furnished  was  actually  used 
in  the  building.  There  is  no  merit  in  this  ob- 
jection, because  the  statute  does  not  require 
a  Hen  notice  to  contain  such  a  statement. 
Allen  V.  Elwert,  29  Or.  428,  44  Pac  823,  48 
Pac.  54.  In  the  complaint  the  notices  are 
pleaded  according  to  their  legal  effect,  and 
everything  required  by  statute  to  be  set  forth 
in  a  claim  of  lien  is  alleged  to  be  therein  con- 
tained;  hence  the  complaint  is  sufficient. 

It  is  further  asserted  that  the  Hens  cannot 
be  enforced  against  the  defendant  Dammeler, 
for  the  reason  that  she  gave  notice,  as  provid- 
ed in  section  3672,  that  she  would  not  be  re- 
sponsible for  the  repairs  or  alterations  men- 
tioned in  the  complaint.  Upon  this  point  the 
court  below  found.  In  substance,  that  at  some 
period  during  the  time  the  work  was  being 
performed  on  the  building  the  defendant 
Dammeler  posted  a  notice  upon  one  of  the 
partition  walls  to  the  effect  that  neither  she 
nor  the  owner  of  the  legal  title  would  be  re- 
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sponsible  for  auy  work  or  material  furnish- 
ed, but  tbat  such  notice  was  not  posted,  nor 
intended  to  be  posted,  in  a  conspicuous  place 
upon  the  building  or  land,  nor  was  it  posted 
within  three  days  after  the  defendants  ob- 
tained knowledge  of  the  work  and  repairs  be- 
ing done  by  the  defendant  McKendrlck  under 
his  contract  with  Trummer.  This  finding  is 
abundantly  supported  by  the  testimony.  Mr. 
Dammeler,  the  agent  of  the  defendant  Dam- 
meier,  testified  tbat  Trummer,  the  lessee,  ob- 
jected to  a  notice  being  posted  In  a  public 
place,  and.  In  deference  to  his  wishes,  it  was 
put  on  a  partition  wall,  several  feet  back 
from  the  street.  Mr.  Nottingham  said  that 
he  was  careful  to  observe  whether  a  notice 
had  been  posted,  but  did  not  see  any;  that, 
after  the  material  had  been  furnished,  he 
had  a  conversation  with  Mr.  Dammeler 
about  the  piatter,  and  the  latter  told  him  that 
"he  was  going  to  post  notices,  and  Mr.  Trum- 
mer objected  to  his  posting  them  up  where 
they  would  be  seen,  and  that  he  put  the  no- 
tices in  a  little  recess,  he  said,  showing  me 
on  the  comer  of  the  building,  and  posted  the 
notices  in  there  In  the  little  recess,  where  It 
would  not  be  seen." 

It  is  next  contended  that  a  large  part  of 
the  material  furnished  by  the  plaintiff  and 
Rasmussen  &  Co.  was  not  used  in  the  room 
rented  by  the  defendant  Trummer.  Upon 
thU  point  the  evidence  is  to  the  effect  that, 
after  Trutbmer  rented  the  room,  he  sublet  a 
portion  thereof  for  a  cigar  store;  that  Mc- 
Kendrlck did  a  part  of  the  work  therein;  and 
that  probably  some  of  the  material  furnished 
by  the  plaintiff  and  Rasmussen  &  Co.  was 
used  In  the  latter  place.  But  there  Is  no  evi- 
dence to  show  how  much  of  It  was  so  used, 
and  the  Impression  we  get  from  an  examina- 
tion of  the  record  Is  that  It  was  small  and 
inconsequential.  In  any  event,  It  was  used 
in  the  room  Trummer  rented  of  the  defend- 
ant Dammeler.  It  follows  that  the  decree 
of  the  court  below  must  be  affirmed;  and  it 
is  80  ordered. 

(3S  Or.  6S) 

MARKS  V.  STEPHENS  et  nl. 
(Supreme  Court  of  Oregon.  Feb.  18,  1901.) 
INJUNCTION— EXECUTION— IRREGULAR  —  ADE- 
QUATE REMEDY- MOTION  TO  QUASH. 
Where  individual  personal  property  of  a 
surviving  partner,  who  was  administrator  of 
the  partnership  estate,  was  seized  under  ex- 
ecution on  a  judpiicnt  against  the  firm,  injunc- 
tion will  not  lie  to  restrain  a  sale  thereunder 
because  the  execution  was  issued  in  the  name 
of  the  judgment  creditor,  who  had  been  dead 
for  a  considerable  time,  and  because  the  judg- 
ment had  been  presented  as  a  claim  against 
the  partnership  estate  and  neither  allowed  nor 
disallowed,  and  because  the  property  levied 
on  was  individual  personal  property,  since 
there  was  a  complete  and  adequate  remedy 
for  the  irregularity  in  the  issuance  of  the  ex- 
ecution and  the  subsequent  proceedings  there- 
under, by  a  motion  to  quash  in  the  court  is- 
suing the  execution. 

Appeal  from  circuit  court,  Douglas  county; 
H.  K.  Hanna,  Judge. 


Injunction  by  Asher  Marks  against  R.  L. 
Stephens  and  others.  From  an  order  sustain- 
ing a  demurrer  to  the  complaint,  plaintiff  ap- 
peals.   Affirmed. 

This  Is  a  suit  to  enjoin  the  sale  of  personal 
property  belonging  to  the  plaintiff,  under  an 
execution  issued  on  a  judgment  rendered  in 
July,  1891,  in  favor  of  John  Fearce  and  oth- 
ers, and  against  the  plaintiff  and  S.  Harks, 
partners  as  8.  Marks  &  Co.,  and  one  F.  0. 
Buell.  The  complaint  alleges,  in  substance: 
Tbat  John  Pearce,  on«  of  the  Judgment  cred- 
itors, died  in  18i)l,  and  &  Marks  in  1893. 
That  the  plaintiff  was  appointed  administra- 
tor of  the  partnership  estate  of  Marks  &  Co., 
and  in  18&1  a  transcript  of  the  Judgment  re- 
ferred to  was  presented  to  him,  as  such  ad- 
ministrator, for  allowance.  That  thereafter, 
on  the  28th  day  of  February,  1899,  an  execu- 
tion was  issued  thereon,  and  in  March  150 
sacks  of  wheat,  the  individual  property  of 
the  plaintiff,  were  levied  upon  and  advertised 
for  sale,  and  will  be  sold  thereunder  unless 
the  sheriff  is  restrained.  That  such  execution 
was  wrongful  and  unlawful  for  the  reasons 
(1)  that  It  was  Issued  in  the  name  of  John 
Pearce,  who  had  died  long  prior  to  the  date 
thereof;  (2)  that  prior  to  its  issuance  Pearce's 
administrator  had  presented  the  Judgment  as 
a  claim  against  the  estate  of  S.  Marks  &  Co., 
and  it  had  neither  been  allowed  nor  disal- 
lowed by  the  administrator  thereof;  and  (3) 
that  the  levy  on  the  property  of  the  plaintiff 
is  wrongful  and  void,  because  his  individual 
property  is  not  liable  to  seizure  and  sale  un- 
der execution  issued  on  a  Judgment  against 
the  firm  of  S.  Marks  &  Ca  A  demurrer  to 
the  complaint  was  sustained  In  the  court  be- 
low, and  the  plaintiff  appeals. 

J.  C.  Fullerton,  for  appellant  O.  P.  Cos- 
bow,  for  respondents. 

BEAN,  0.  J.  (after  stating  the  facts).  It 
Is  elementary  law  that  an  injunction  will  not 
issue  where  there  is  an  adequate  remedy  at 
law;  and  therefore  equity  will  not  restrain  a 
levy  or  sale  of  property  under  execution  on 
account  of  mere  errors  or  irregularities  in  its 
Issuance  or  proceedings  thereunder;  for,  as 
said  by  Mr.  Freeman,  "courts  of  equity  do 
not  presume  to  exercise  supervisory  power 
over  courts  of  law  with  a  view  of  correcting 
the  decisions  of  legal  tribunals.  They  inter- 
fere only  in  cases  of  fraud,  accident,  mistake, 
surprise,  or  where  some  unconscionable  use 
of  a  legal  right  or  title  is  made  or  threat- 
ened. If  an  execution  is  irregularly  issued, 
or  is  being  executed  In  an  irregular,  oppres- 
sive, or  fraudulent  manner,  the  court  out  of 
which  it  Issued  can  usually,  on  motion,  grant 
appropriate  and  adequate  relief;  and,  where 
it  can  do  so,  equity  will  not  interpose,  except 
to  stay  proceedings  until  the  ordinary  means 
of  obtaining  redress  can  be  pursued  at  law." 
2  Freem.  Ex'n  (2d  Ed.)  g  436.  See,  also,  8 
Enc.  PI.  &  Prac.  475;  Stafford  v.  Sibley,  IOC 
Ala.  1S9,  17  South.  324;   Foard  T.  Alexander, 
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64  N.  C.  69;  Gregory  v.  Ford.  14  Cal.  138, 
73  Am.  Dec.  639.  Now,  the  only  ground  as- 
signed for  relief  is  alleged  Irregularity  in  the 
issuance  of  the  execution  and  the  subse- 
quent proceedings  thereunder,  for  which  a 
motion  to  quash  in  the  court  Issuing  the  pro- 
cess would  have  afforded  an  adequate  and 
complete  remedy.  There  is  no  allegation  of 
any  fact  requiring  the  interposition  of  a 
court  of  equity,  or  giving  it  Jurisdiction  to 
interfere  by  injunction.  It  is  argued  that,  be- 
cause the  property  levied  upon  is  personal,  the 
sale  of  which  would  pass  the  title  without 
right  of  redemption,  equity  should  interfere 
by  iBjtmction,  because  such  sale  might  take 
place  before  a  motion  to  quash  could  be 
heard.  But  there  Is  no  allegation  in  the  com- 
plaint upon  which  to  base  such  a  contention,- 
and,  if  there  were,  it  would  not  give  the  court 
Jurisdiction  to  perpetually  enjoin  the  enforce- 
ment of  the  execution,  although,  according 
to  some  of  the  authorities,  It  might  stay  the 
proceedings  until  the  motion  to  quash  could 
be  disposed  of.  It  follows  from  these  views 
that  the  plaintiff's  remedy  was  by  a  motion 
In  the  court  issuing  the  process,  and  not  by 
a  proceeding  in  equity.  The're  was,  there- 
fore, no  error  In  sustaining  the  demurrer,  and 
the  decree  of  the  court  below  will  be  affirmed. 

<2&  Mont  41) 

BUTTE  &  B.  CONSOL.  MIN.  C».  t,  MON- 
TANA ORE-PURCHASING  00.  et  al. 
(Supreme  Oourt  of  Montana.     Feb.  11,  1901.) 

HINBS  AND  MINING— CO-TENANTS— STATUTES 
—CONSTITUTIONAL  LiAW— VESTED  RIGHTS— 
AMENDMENTS->.CONSTRUCTION— INTERPRET- 
ATION —  RETROSPBCTIVH  OPERATION  —  IN- 
JUNCTION. 

1.  Code  Civ.  Proc.  §  592,  as  amended  by 
Laws  1899,  p.  134,  provides  that,  if  any  person 
shall  exercise  acts  of  exclusive  ownership  over, 
or  injure  property  held  in  joint  tenancy  or  ten- 
ancy in  common,  the  party  aggrieved  shall 
have  his  action  for  the  mjury  as  if  such  ten- 
ancy did  not  exist,  with  the  further  proviso 
that  a  co-tenant  or  joint  tenant  ahaii  not 
thereby  be  prevented  from,  entering  the  com- 
mon property  at  a  point  not  actually  occujjied 
by  his  co-tenants,  and  extracting  ore,  subject 
to  an  acconnting  for  the  profits  to  the  other 
tenants.  Held,  that  the  act  applied  to  co-ten- 
ants whose  estates  were  in  existence  either  be- 
fore or  after  the  passage  of  the  act. 

2.  Such  act  1)eing  an  attempt  to  impair  vest- 
ed rights  of  co-tenants  to  enter  and  extract 
ores  without  accounting  therefor,  under  Code 
Civ.  Proc.  §  592,  existing  at  the  time  it  became 
operative,  it  was  repugnant  to  Const,  art  3, 
i  3,  declaring  the  right  of  all  persons  to  ac- 
4Dire  and  possess  property  and  be  protected 
from  deprivation  thereof. 

3.  When  one  state  adopts  a  statute  from  an- 
other state,  after  a  judicial  interpretation  there- 
of by  the  courts  of  the  parent  state  applical)ie 
to  the  conditions  of  the  adopting  state,  the 
legislature  will  be  presumed  to  have  adopted 
the  interpretation  with  the  statute. 

4.  Act  Feb.  8,  1885,  i  1  (Bannack's  St.  p. 
454),  providing  that  the  property  of  deceased 
joint  tenants  shall  be  treated  as  if  there  had 
been  a  tenancy  in  common,  affected  subse- 
quently accruing  rights  only,  and  was  not  re- 
trospective in  its  operation,  since  the  legisla- 
ture had  no  power  to  interfere  with  existing 
rights  by  converting  joint  tenancies  into  tenan- 
cies in  common. 


5.  Act  Feb.  8,  18%,  §  2  (Bannack's  St  p. 
454),  provides  that,  if  any  person  shall  exer- 
cise  exclusive  ownership  over  or  injure  prop- 
erty held  in  joint  tenancy,  tenpncy  in  common, 
or  coparcenary,  the  party  aggrieved  shall  have 
bis  action  of  trespass  or  trover  for  the  injury 
in  the  same  manner  as  if  such  tenancy  did  not 
exist.  Held,  that  this  section  was  not  merely 
remedial,  but  was  intended  to  substantially  alter 
the  rights  of  co-tenants,  and  make  violation  of 
these  rights  constitute  legal  injuries,  and  hence 
could  not  be  retroactive  in  its  operation,  so  as 
to  violate  the  constitutional  safeguard  protecting 
vested  rights. 

6.  Under  Act  Feb.  8,  1865  (Bannack's  St. 
p.  454),  substantially  re-enacted  by  Code  Civ. 
Proc.  §  592,  which  converts  joint  tenancies  in- 
to tenancies  in  common,  and  tenancies  in  com- 
mon into  estates  with  rights  and  privileges  in- 
cident to  several  ownership,  protecting  such 
rights  by  giving  the  ections  of  trespass  and 
trover,  it  is  an  unauthorized  taking  away  and 
lessening  in  value  of  the  property  for  one  co- 
tenant  to  mine  and  remove  ore  from  the  com- 
mon property  without  the  consent  of  the  .other, 
and  injunction  will  properly  issue  to  restrain 
violation  of  the  rights  given  by  the  act. 

7.  Laws  1899,  c.  134,  amending  Code  CSv. 
Proc.  f  392,  by  allowing  a  co-tenant  to  take  ore 
from  mines  held  in  common  or  joint  tenancy  if 
he  should  account  to  his  co-tenants  for  the 
profits  therefrom,  deprived  one  class  of  tenants 
of  rights  created  by  the  original  act,  and  con- 
ferred new  rights  on  another  class;  and  hence 
a  co-tenant  whose  estate  was  created  after 
the  adoption  of  the  act  embodied  in  section 
592,  and  before  the  amendment  thereto  became 
operative,  was  entitled  to  restrain  by  Injunc- 
tion the  commission  by  his  co-tenant  of  any  of 
the  acts  denounced  in  the  original  statute,  but 
allowed  by  the  amendment,  the  amendment 
being  only  prospective  in  its  operation. 

On  rehearing.    Reversed. 

For  former  opinion,  see  60  Pac.  1039. 

Forbls  &  Evans,  Wm.  H.  De  Witt.  Ransom 
Cooper,  and  T.  J.  Walsh,  for  appellant  Mo- 
Hatton  &  Cotter,  Olayberg  &  Corbett,  Robt 
B.  Smith,  and  Cbas.  B.  Leonard,  for  respondr 
ents. 

PIGOTT,  J.  The  former  opinion  In  this 
case  Is  reported  In  24  Mont.  — ,  60  Pac.  1039. 
Being  inclined  to  the  view  that.  If  the  provi- 
sos of  house  bill  No.  1  of  the  Session  Laws 
of  1899  (Laws  1890,  p.  134,  hereinafter  re- 
ferred to)  are  applicable  to  co-tenancies  cre- 
ated prior  to  the  passage  of  that  bill,  the  in- 
junction was  probably  too  broad  in  Its  terms, 
we  granted  a  rehearing,  and  the  cause  has 
been  again  argued.  The  facts  upon  which 
the  original  decision  was  based  are  stated  in 
the  former  opinion.  The  following  facts  are 
pertinent  to  the  question  which  we  shall  con- 
sider upon  the  rehearing: 

The  plaintiff  and  the  defendants  Helnze 
are,  and  since  1893  have  been,  tenants  In 
common  of  the  Snohomish  and  Tramway 
lode  mining  claims.  The  defendant  adminis- 
trator and  the  defendant  Larkin,  as  heir,  as- 
sert that  the  equitable  title  to  the  undivided 
Interests  of  which  the  plaintiff  Is  the  legal 
owner  Is  In  tiie  heir,  but  this  Is  controverted 
by  the  plaintiff.  The  defendant  Montana 
Ore-Purchasing  Company  owns  the  Rams 
lode  mining  claim,  and  this  defendant  and 
the  defendants  Heinze  had  entered  the  Sno- 
homish   and    Tramway    from    the    Rarus 
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through  underground  workings  of  the  lat- 
ter, had  mined  large  quantities  of  valuable 
ore  from  the  veins  of  the  common  property, 
had  hoisted  and  removed  the  same  through 
the  Rarus  shaft,  and  had  appropriated  It  to 
their  own  use,  all  without  the  consent  of  the 
plaintiff.  These  acts  they  threatened  to  con- 
tinue doing.  In  Its  former  decision  this  court 
reversed  the  order  of  the  district  court  re- 
fusing to  grant  an  Injunction  pendente  lite, 
the  effect  of  which  was,  in  the  particular 
case,  a  direction  to  the  court  below  to  Issue 
the  Injunction  as  prayed,  restraining  the  de- 
fendants from  entering  upon  and  mining  the 
common  property  at  any  place.  If  the  de- 
fendants, who  are  co-owners  with  the  plain- 
tiff In  the  Snohomish  and  Tramway,  should 
sink  a  shaft  or  make  an  opening  on  either 
one  of  these  claims,  and  mine  and  extract  ore 
therefrom,  a  question  different  from  that  de- 
termined In  the  former  decision  would  neces- 
sarily arise.  The  constitutionality  of  section 
682  of  the  Code  of  Civil  Procedure,  as  amend- 
ed by  the  act  of  February  28,  189©,  commonly 
known  as  "House  Bill  No.  1,"  would  be  In- 
volved. If  It  be  constitutional  when  applied 
to  the  co-tenancy  between  the  plaintiff  and 
the  Helnzes,  and  the  defendants  in  mining 
and  removing  the  ore  through  openings  on  the 
Snohomish  or  Tramway  should  bring  them- 
selves within  the  provisos  of  the  act,  the  in- 
junction would  be  too  broad.  We  think  the 
court  Is  therefore  in  duty  bound  to  determine 
whether  the  act,  if  intended  to  be  applicable 
to  co-tenancies  existing  at  the  time  of  Its 
passage.  Is,  as  to  such  co-tenancieB,  repugnant 
to  the  constitution.  The  plaintiff  argues  that 
the  act  attempts  to  deprive  co-tenants  whose 
estate  existed  when  the  act  of  1899  became 
operative  of  their  property  without  due  pro- 
cess of  law,  disturbs  their  vested  rights,  and 
Is  a  law  impairing  the  obligations  of  con- 
tracts. 

We  are  satlsQed  that  the  provisos  of  house 
bin  No.  1  of  the  Laws  of  1899  were  Intended 
to  apply  as  well  to  co-tenants  whose  estates 
were  in  existence  when  the  law  was  passed 
as  to  those  whose  estates  have  been  or  may 
be  created  after  its  passage.  Does  the 
amendment  made  by  the  act  of  1899  to  sec- 
tion 592  of  the  Code  of  Civil  Procedure  dis- 
turb or  impair  the  vested  rights  of  co-tenants 
whose  estates  were  In  existence  at  the  time 
the  amendment  became  operative?  If  It 
does,  it  1b  repugnant  to  those  parts  of  sec- 
tions 3  and  27  of  article  3  of  the  constitu- 
tion of  the  state  declaring  that  all  persons 
have  the  natural,  eBsentlal,  and  Inalienable 
right  of  acquiring,  possessing,  and  protecting 
property,  and  ordaining  that  no  person  shall 
be  deprived  of  property  without  due  process 
of  law.  If  It  does,  It  is  repugnant  also  to  the 
"due  process  of  law"  clause  of  the  fourteenth 
amendment  to  the  federal  constitution. 

In  1815  the  general  assembly  of  Illinois 
passed  the  following  statute,  entitled  "An  act 
concerning  joint  rights  and  obligations"  (Rev. 
St  111.  1815,  p.  299): 


"Section  !.•*•«  partition  be  no- 
made  between  joint  tenants,  the  parts  o( 
those  who  die  first  shall  not  accrue  to  the 
Survivors,  but  descend  or  pass  by  devise,  au'l 
shall  be  subject  to  debts,  dower,  charges, 
etc.,  or  transmissible  to  executors  or  adminis- 
trators, and  be  considered,  to  every  Intent  an;! 
purpose,  in  the  same  v.iew  as  if  such  deceased 
joint  tenants  had  been  tenants  in  common. 

"Sec.  2.  If  any  person  shall  assume  and  ex- 
ercise exclusive  ownership  over,  or  take 
away,  destroy,  lessen  in  value,  or  otherwise 
injure  or  abuse  any  property  held  In  joint 
tenancy,  tenancy  in  common  or  coparcenary, 
the  party  aggrieved  shall  have  his  action  of 
trespass  or  trover  for  the  Injury,  in  the  same 
manner  as  he  would  have  if  such  joint  ten- 
ancy, tenancy  in  common,  or  coparcenary  did 
not  exist. 

"Sec.  3.  All  joint  obligations  and  covenants 
shall  be  taken  and  held  to  be  joint  and  sev- 
eral obligations  and  covenants." 

Section  2  received  an  interpretation  in  Ben- 
jamin V.  Stremple,  13  111.  466,  and  Boyle  v. 
Levings,  28  lU.  314,  decided  in  1851  and  1862. 
respectively.  These  three  sections  were 
adopted  by  Montana.  At  the  first  session  of 
the  legislative  assembly  of  the  territory  of 
Montana  an  act  entitled  "An  act  concerning 
joint  rights  and  obligations,"  approved  Feb- 
ruary 8,  1865,  was  passed  (Bannack's  St  p. 
454).    It  is  as  follows: 

"Section  1.  If  any  partition  be  not  made 
between  joint  tenants,  the  property  »f  those 
who  die  first  shall  not  accrue  to  the  sorrlTor 
or  survivors,  but  descend  or  pass  by  devise, 
and  shall  be  subject  to  debts,  dower,  char- 
ges, etc.,  or  transmissible  to  execution  or  ad- 
ministration, and  be  considered  to  every  in- 
tent and  purpose  in  the  same  view  as  If  such 
deceased  joint  tenants  had  been  tenants  in 
common. 

"Sec.  2.  If  any  person  shall  assume  and 
exercise  exclusive  ownership  over,  or  take 
away,  destroy,  lessen  In  value,  or  otherwise 
injure  or  abuse  any  property  held  in  joint 
tenancy,  tenancy  in  common,  or  copartenary. 
the  party  aggrieved  shall  have  his  action  of 
trespass  or  trover  for  the  injury  in  the  same 
manner  as  he  would  have  if  such  joint  .tenan- 
cy, tenancy  in  common,  or  copartenary  did 
not  exist 

"Sec.  3.  All  joint  obligations  and  covenants 
shall  hereafter  be  taken  and  held  to  be  Joint 
and  several  obligations  and  covenants. 

"Sec.  4.  This  act  to  take  effect,  and  be  in 
force,  from  and  after  Its  passage." 

Thereafter  the  provisions  of  the  act  of 
1865  were  included  in  an  act  entlUed  "An  art 
revising,  enacting,  and  codifying  the  general 
and  permanent  laws  of  Montana  territory." 
the  act  of  18t>5  constituting  chapter  36  of  the 
compilation  of  1871-72,  the  subject  of  the 
chapter  being  designated  as  "Joint  Rlghts.- 
In  the  subsequent  compilation  of  1887  the 
provisions  of  the  act  of  1805  were  re-enactefl 
without  change,  appearing  as  chapter  77  of 
the  General  Laws,  and  found  at  page  1006  of 
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the  Compiled  Statutes  of  1887,  the  chapter 
being  entitled  "Joint  Rights."  UnUl  the 
adoption  of  the  Code  of  ClvH  Procedure  of 
1885,  the  act  of  18U5  remained  in  force  as 
originally  passed.  For  more  than  30  years, 
therefore,  the  act  of  1800  constituted  the 
only  legislation  of  this  territory  and  state 
touching  the  subjects  affected  by  it  What, 
then,  -n-as  the  purpose  and  what  the  effect  of 
these  enactments,  which  were  among  the  ear- 
liest legislative  steps  taken  by  the  territorial 
government  and  which  remained  for  so  long 
a  time  unchanged? 

By  its  title  the  act  declares  that  the  sub- 
ject sought  to  be  affected  by  its  provlsious 
is  "folnt  Rights  and  Obligations,"  and,  as 
the  third  section  of  the  law  treats  specifical- 
ly of  "Joint  Obligations,"  it  should  seem 
clear  that,  if  the  title  of  the  act  may  be  treat- 
ed as  any  evidence  of  its  meaning,  sections 
1  and  2  were  designed  to  treat  of  "Joint 
Rights."  It  Is  hardly  needful  to  observe 
that,  if  the  provisions  of  the  enacting  por- 
tion of  the  statute  actually  depart  from  the 
purpose  indicated  by  the  title,  they  would 
not,  under  the  organic  act  as  it  then  was,  be 
restricted  by  it;  but  If  sections  1  and  2  ren- 
der the  meaning  ambiguous,  or  leave  the  leg- 
islative intent  doubtful,  the  avowed  purpose 
of  the  legislation,  as  the  purpose  is  declared 
In  the  title,  would  prove,  at  the  least,  of 
benefit  In  the  effort  to  ascertain  the  design 
of  that  branch  of  the  government  whose  pur- 
poses, when  ascertained,  must  be  respected 
and  announced  by  the  Judiciary.  We  find 
that  by  the  first  section  of  the  act  Itself  the 
legislative  assembly  plainly  intended  to  de- 
stroy the  right  of  survivorship  which  consti- 
tuted the  distinguishing  feature  of  the  spe- 
■cles  of  tenure  known  as  "Joint  tenancy,"  and 
the  provisions  and  unmistakable  purpose  of 
the  act  are  thus  far  consistent  with  its  title; 
for,  manifestly,  such  a  substantial  modifi- 
cation of  the  rights  of  Joint  tenants  deals 
exclusively  with  "Joint  rights"  and  accounts, 
at  least  in  part,  for  that  portion  of  the  ti- 
tle declares  that  the  act  is  one  concerning 
"Joint  rights."  We  cannot  agree  with  the 
courts  which  hold  that  the  legislature  has 
power  to  convert  existing  Joint  tenancies  In- 
to tenancies  in  common.  The  right  of  sur- 
vivorship—the indispensable  Ingredient  and 
characteristic  of  the  estate,  and  not  a  mere 
expectancy  or  possibility,  as,  for  example.  Is 
the  Inchoate  right  of  dower— accrues  as  a  vest- 
ed right  when  and  as  soon  as  the  Joint  ten- 
ancy is  created,  and  the  legislature  Is  with- 
out authority  to  devest  or  Interfere  with  such 
right.  A  Joint  tenant  cannot  be  so  depriv- 
ed of  his  property.  Constitutional  limitations, 
state  and  national,  prohibit  it.  We  observe, 
therefore,  that  the  first  section  was  not  and 
could  not  have  been  retrospective  in  its  op- 
eration, but  that  It  affected  subsequently  ac- 
cruing rights  only,  which,  in  the  absence  of 
the  statute,  would  have  constituted  Joint  ten- 
ancles. 

Turning,  now,  to  the  second  section,  and 
'  expecting,  by  reason  of  the  terms  of  the  ti- 


tle, to  find  that  its  provisions  relate  either  to 
"Joint  rights"  or  to  "Joint  obligations,"  we  are 
surprised  to  find  Its  language  more  suited  to 
legislation  concerning  remedial  procedure 
than  to  either  of  the  subjects  indicated  by 
the  title.  It  provides  that  if  "any  person" 
(not  necessarily  a  co-tenant)  "shall  assume 
and  exercise  exclusive  ownership  over,  or 
take  away,  destroy,  lessen  in  value,  or  oth- 
erwise Injure  or  abuse  any  property  held  in 
Joint  tenancy,  tenancy  in  common,  or  copar- 
tenary,"  then  "the  party  aggrieved  shall 
have  his  action  of  trespass  or  trover  for  the 
injury,"  and  that  this  aggrieved  party  shall 
have  such  action  "in  the  same  manner  as  he 
would  have  if  such  Joint  tenancy,  tenancy  in 
common,  or  copartenary  did  not  exist" 
Without  consideration,  for  the  present  of 
the  significance  of  the  word  "any"  in  the  first 
line  of  the  section,  and  assuming  that  the 
section  relates  solely  to  co-tenants,  what  was 
its  purpose  and  effect  as  to  them?  It  de- 
clares that  under  the  circumstances  describ- 
ed, "the  aggrieved  party  [co-tenant]  shall 
have  his  action  of  trespass  or  trover  for  the 
injury."  A  superficial  examination  of  this 
provision  would  naturally  induce  the  conclu- 
sion that  it  relates  only  to  the  remedy  "for 
the  injury"  to  an  aggrieved  co-tenant;  but 
no  very  serious  reflection  is  required  to  sug- 
gest the  indisputable  proposition  that  some, 
at  least  of  the  acts  recited  in  the  section  do  . 
not  constitute  "injuries"  to  the  co-tenant,  or 
make  him  an  "aggrieved  party,"  unless  the 
statute  modified  the  rights  of  co-tenants. 
For  instance,  no  wrong  was  done  under  the 
common  law  if  one  co-tenant  without  the 
consent  of  the  other  owners,  in  the  proper  way 
mined  and  took  away  the  product  from  the 
subject  of  the  common  ownership  which  had 
been  acquired  for  the  purpose  of  mining,  and 
was  adapted  to  that  use,  or  worked  In  a  mi- 
ner-like mauner  mines  open  when  the  co-ten- 
ancy was  created,  and  removed  the  ores  and 
deposits,  although  the  value  of  the  land 
might  be  lessened  thereby. 

Whether  these  sections  worked  a  change 
In  the  law  by  creating  rights  not  theretofore 
existing,  or  provided  remedies  only,  is  the 
important  and  difficult  question  presented  in 
the  case  at  bar.  If  merely  remedial,  then 
they  did  no  more  than  provide  additional 
means  of  redress  for  the  violation  of  rights 
recognized  at  law  or  in  equity.  If,  on  the 
other  hand,  these  sections  created  new  rights 
in  property,  and  Incidentally  prescribed  rem- 
edies for  the  invasion  of  such  rights,  It  will 
be  suflident,  for  the  purposes  of  the  pres- 
ent Inquiry,  to  determine  whether  the  sup- 
posed right  asserted  by  the  plaintiff  was 
so  created,  and  whether  it  became  vested 
before  the  amendment  of  1899  went  into  ef- 
fect; and  the  extent  of  the  changes  made  by 
the  act  of  1865  with  respect  to  the  obliga- 
tions and  liabilities  of  co-tenants  the  one  to 
the  other  need  not  be  examined,  except  in  so 
far  as  a  discussion  of  them  may  l>e  neces- 
sary to  a  clear  understanding  of  the  points 
here  presented. 
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Before  the  passage  of  the  statute  of  18C5, 
a  tenant  In  common,  although  liable  In  tres- 
pass to  his  co-tenant  for  an  unlawful  destruc- 
tion of  the  common  property  or  of  part  of 
It,  or  of  the  Interest  of  the  co-tenant,  had 
the  right  to  "assume  and  exercise  excluslre 
ownership  oyer"  (provided  neither  ouster  nor 
conversion  resulted),  "or  take  away,  •  •  • 
lessen  In  value,  or  otherwise  injure  or  abuse" 
the  common  property  (provided  the  act  did 
not  amount  to  ouster,  waste,  conversion,  or 
unlawful  destruction),  and  hence  the  exer- 
cise of  that  right  could  not  operate  as  an 
"Injury."  In  other  words,  under  the  com- 
mon law  one  tenant  In  common  Is  not  ag- 
grieved—that is  to  say,  he  has  sufCered  no 
legal  Injury— by  his  co-tenant's  assuming 
and  exercising  exclusive  ownership  over,  tak- 
ing away,  lessening  in  value,  or  otherwise 
Injuring  or  abusing  the  common  property,  un- 
less the  act  amounts  to  an  ouster,  to  waste, 
to  a  conversion,  or  to  an  unlawful  destruc- 
tion of  the  common  property  or  of  some  part 
of  It,  or  of  the  Interest  of  the  other  tenant. 
If,  therefore,  this  section  does  not  afCect 
Joint  or  common  rights,  as  the  title  would  In- 
dicate that  it  does,  and  if  it  relates  exclusive- 
ly to  a  remedy,  it  manifestly  constitutes  an 
attempt  by  the  legislature  to  create  a  privi- 
lege to  resort  to  Judicial  procedure  for  the 
purpose  of  preventing  the  exercise  of  certain 
lawful  rights.  Such  an  attempt  would,  of 
course,  be  futile,  as  it  would  exceed  the  con- 
stitutional powers  of  any  legislative  body,  and 
hence  such  a  purpose  ought  not  to  be  attrib- 
uted to  the  legislative  assembly,  unless  no 
other  construction  of  the  law  Is  consistent 
with  the  legislative  purpose,  within  the  scope 
of  its  recognized  authority.  A  remedy  with- 
out a  right  to  be  protected  thereby,  or  a 
wrong  without  a  correlative  right,  is  incon- 
ceivable. Although  thus  forced  to  reject 
the  view  that  this  section  relates  exclusively 
to  remedial  procedure,  we  are  still  Impelled 
to  recognize  and  concede  the  fact  that  It 
plainly  purports  to  make  provisions  for  ac- 
tions between  co-tenants  which  could  not 
have  been  maintained  prior  to  the  act,  and 
that  such  actions  should  be  maintainable 
by  reason  of  certain  wrongs  which  former- 
ly were  not  wrongs  and  could  not  have  con- 
stituted causes  of  action.  Such,  in  effect, 
were  the  principles  \ipon  which  Benjamin 
V.  Stremple  and  Boyle  v.  Levings,  supra, 
were  based,  and  the  statute  bore  this  inter- 
pretation at  the  time  it  was  adopted  from 
Illinois.  When  a  statute  has  been  adopted 
by  this  state  from  another  state,  after  a  Ju- 
dicial interpretation  suitable  to  the  condi- 
tions of  this  state  has  been  placed  upon  It 
by  the  parent  state,  the  legislative  assem- 
bly will  ordinarily  be  presumed  to  have 
adopted  the  Interpretation  with  the  statute, 
and  the  courts  will  depart  from  it  only  for 
strong  reasons.  Stadler  t.  Bank,  22  Mont 
190,  203,  56  Pac.  111. 

In  view  of  this  plain  purpose,  declared  in 
unmistakable  terms  in  the  act;  in  view  of 
the  fact  that  this  purpose  could  be  accom- 


plished only  by  modifying  the  relations  inci- 
dent to  co-tenancy,  and  creating  new  rights 
In  the  co-tenants;  and  In  view  of  the  avow- 
ed object  of  the  statute  as  declared  In  its 
title,— the  conclusion  cannot  be  escaped  that 
the  legislative  assembly  clearly  intended  by 
this  awkwardly  worded  section  to  alter  sub- 
stantially the  rights  of  co-tenants,  make  vio- 
lations of  those  rights  constitute  legal  in* 
Juries,  and  designate  the  appropriate  rem- 
edies for  such  injuries.  We  may  observe, 
also,  that  it  is  <mly  by  this  construction  that 
the  seeming  legal  signlflcance  of  the  word 
"any"  In  the  first  line  of  section  2  Is  un- 
derstood; for  if  this  section  Is  not  Intended 
to  declare  the  rights,  and  Incidentally  pre- 
scribe the  remedies,  of  co-tenants  Inter  sese, 
but  merely  regulates  remedies,  then  it  must 
be  held  to  give  a  separate  cause  of  action 
to  each  co-tenant  against  "any"  person  who 
does  any  of  the  things  recited  therein,  and 
to  entitle  each  co-tenant  to  maintain  (though 
perhaps  the  Judgment  would  be  only  for  the 
amount  of  damages  suffered  by  him)  such  an 
action  against  a  stranger  "In  the  same  man- 
ner as  he  would  have  If  such  Joint  tenancy, 
tenancy  in  common,  or  copartenary  did  not 
exist."  Possibly  it  may  have  been  intended 
that,  as  against  a  stranger  committing  any  of 
the  acts  denounced  as  wrongs,  a  tenant  might, 
as  sole  plaintiff,  maintain  trespass  or  trover 
to  enforce  his  rights  under  circumstances 
where,  at  the  common  law,  he  would  be  re- 
quired to  Join  his  co-tenants  with  falm.  or, 
upon  their  refusal  to  Join,  make  them  defend- 
ants. Subject  to  certain  exceptions.  Joint  ten- 
ants and  tenants  In  common  must,  by  the 
rules  of  the  common  law,  Join  in  actions  for 
damages  resulting  from  tortious  wrongs  done 
to  the  common  property;  and  if  one  purpose 
of  the  statute  of  1865  was  to  permit  a  co- 
tenant,  when  aggrieved  by  a  stranger,  to  re- 
cover as  sole  phiintiff  for  the  injury  suffered 
by  him,  it  does  seem  somewhat  peculiar  that 
the  statute  prescribed  the  actions  of  trespass 
and  trover  as  the  forms  to  be  employed  in 
redressing  his  grievances,  and  omitted  refer- 
ence to  those  other  actions— such  as  trespass 
on  the  case,  replevin,  detinue,  and  the  like— 
which  are  the  appropriate  and  exclusive  rem- 
edies for  many  wrongs  as  serious  as  are  those 
which  may  be  righted  by  Judgments  in  tres- 
pass or  trover.  We  need  not,  however,  deter- 
mine whether  the  statute  of  1865  enlarged  the 
rights  or  remedies  of  .co-tenants  as  against 
strangers.  That  question  is  not  directly  in- 
volved in  the  case  at  bar.  Suffice  it  to  say 
that  the  statute  did  create  rights  In  co-ten- 
ants among  themselves,  and  if  the  statute 
provided  also  rights  or  remedies,  or  both,  in 
favor  of  co-tenants  as  against  strangers,  this 
provision  In  no  wise  affected  the  provision  in 
respect  of  the  rights  of  co-tenants  inter  sese. 
If,  in  a  case  involving  the  rights  and  rem- 
edies of  co-tenapts  as  against  strangers,  the 
determination  should  be  reached  that  the  stat- 
ute of  1865  was  designed  to  give  rights  or 
remedies  as  against  strangers,  such  a  decision  - 
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would  not  militate  against  the  conclnslon 
■which  we  have  announced  touching  the  rights 
of  co-tenanta  among  themselves,  and,  nei- 
ther purpose  being  In  conflict  with  the  oth- 
er, each  'would  be  recognized  and  made 
effectual.  Counsel  In  their  learned  and  able 
arguments  make  incursions  into  the  domain 
of  ethics,  and  make  plausible  suggestions 
tonching  the  moral  rights  and  remediless 
wrongs  of  co-tenants,  which  they  assert  ex- 
isted prior  to  the  act  of  1865,  though  they 
concede  that  no  action  or  suit  could  be  in- 
voked to  protect  the  rights  or  redress  or 
prevent  the  wrongs;  but  we  are  of  the  opin- 
ion that  the  purpose  of  this  section  was  to 
destroy  those  characteristics  of  tenancies  in 
common  wherein  they  mainly  differ  from 
holdings  In  severalty,  leaving  the  necessity 
for  voluntary  or  Judicial  partition  as  the 
chief  remnant  of  the  distinguishing  features 
of  this  species  of  ownership.  In  other 
words,  the  first  and  second  sections,  which 
concern  Joint  rights,  practically  convert  a 
Joint  tenancy  Into  a  tenancy  in  common,  and 
then  convert  tenancy  in  common  Into  an  es- 
tate with  many  (whether  with  all  we  need 
not  decide)  of  the  rights  and  privileges  in- 
cident to  several  ownership,  and  giving  the 
actions  pf  trespass  and  trover  for  their  pro- 
tection. 

Having  thus  reached  the  conclnslon  that 
the  second  section  of  the  statute  created 
new  property  rights  in  co-tenants,  we  must 
hold,  as  we  have  already  held  concerning 
the  first  section,  that  it  could  not,  under  the 
organic  law,  have  been  retroactive  in  its 
operation.  As  is  admitted,  the  co-tenancy  In 
the  case  at  bar  came  Into  existence  after  the 
act  of  1865  became  law,  and  before  1895. 
For  one  co-tenant,  without  the  consent  of 
the  other,  to  mine  and  remove  ore  from  the 
common  property,  is  an  unauthorized  tak- 
ing away  and  lessening  in  value  of  the  prop- 
erty, within  the  meaning  of  the  act  of  1865. 
It  Is  a  permanent  injury  thereto  (Murray  v. 
Haverty,  70  111.  316;  Harrlgan  v.  Lynch,  21 
Mont  36,  52  Pac.  642);  and  the  principle 
declared  in  the  act  of  1865,  at  least  as  re- 
spects co-tenancies  in  quartz  and  placer  min- 
ing claims,  is  that  the  common  property 
shall  remain  an  entirety  until  partition,  and 
that  no  one  of  the  owners  may,  without  the 
consent  of  the  other  owners,  work  It  or  less- 
en Its  Intrinsic  valne  by  mining  and  remov- 
ing the  ore  or  deposits.  With  these  views  as 
to  the  force  and  effect  of  this  early  and  long- 
standing legislation,  we  now  approach  the 
consideration  of  the  more  recent  enactments 
.concerning  this  subject  In  the  Code  of 
Civil  Procedure  adopted  in  1895,  section  2 
of  the  act  of  1865  became  section  592,  being 
a  iMJrtion  of  title  8  of  part  2  of  that  Code. 
Section  592  omits  the  word  "copartenary" 
and  also  the  words  "of  trespass  or  trover" 
from  the  language  of  section  2  of  the  act  of 
1866,  but  In  other  respects  It  is  the  same  as 
section  2  of  the  original  act.  We  do  not 
think  that  the  placing  of  this  so  slightly 
modified  section  into  the  Code  of  (3vU  Pro- 


cedure, and  into  that  part  of  It  entitled  "Par- 
ties to  Civil  Actions,"  is  of  real  significance, 
or  could  possibly  operate  vitally  to  alter 
the  legal  meaning  and  effect  of  the  long- 
established  legislation;  and  this  view  is 
strengthened  by  section  3454  of  the  Code 
of  Civil  Procedure,  which  Is  as  follows: 
"The  provisions  of  this  Code,  so  far  as  they 
are  substantially  the  same  as  existing  stat- 
utes or  the  common  law,  must  be  construed 
as  continuations  thereof,  and  not  as  new 
enactments."  We  therefore  regard  section 
592  of  the  Code  of  Civil  Procedure  as  a 
substantial  re-enactment  or  continuance  of 
the  old  act  of  1865,  except  in  so  far  as  It 
was  modified  by  the  omission  of  the  words, 
"of  trespass  or  trover."  In  Anaconda  Cop- 
per Min.  Co.  v.  Butte  &  Boston  Min.  Co.,  17 
Mont.  519,  43  Pac.  924,  this  court  after'an 
examination  of  the  section,  considered  es- 
pecially as  an  amendment  to  the  previous 
legislation,  held  that  Its  effect  was  to  en- 
large the  remedies  of  co-tenants  by  permit- 
ting any  appropriate  action  for  such  Inju- 
ries as  were  contemplated  by  that  section 
and  the  statutes  substantially  re-enacted  by 
It  This  case  was  followed  by  Mining  0>, 
V.  Ksler,  18  Mont  174,  44  Pac.  523;  by  Oon- 
nole  V.  Mining  Co.,  20  Mont  523,  62  Pac. 
263;  and  by  Harrlgan  v.  Lynch,  supra.  If' 
the  decision  in  the  Anaconda  Case  deserves 
adverse  criticism,  as  counsel  for  the  defend- 
ants insist  that  It  does,  it  is  not  because  of 
the  result  reached,  but  rather  because  of 
the  undue  significance  attached  to  the 
amendment  omitting  the  words,  "of  tres- 
pass or  trover."  It  should  seem  that  even 
under  the  act  of  1865,  the  tenant  who  was 
entitled  to  maintain  an  action  of  trespass 
against  his  co-tenant  In  the  same  manner 
as  he  would  have  If  such  Joint  tenancy  or 
tenancy  in  common  did  not  exist  was,  in 
the  proper  case,  entitled  to  an  injunction  as 
an  ancillary  remedy  to  prevent  a  repeated 
or  continuing  trespass;  the  right  to  such 
equitable  aid  not  being  the  creature  of  the 
statute,  but  arising  under  the  operation  of 
the  principles  of  equity  applicable  to  all  cas- 
es of  continuing  and  Irreparable  trespass, 
both  In  order  to  prevent  a  multiplicity  of 
suits,  and  In  order  to  prevent  the  commis- 
sion of  a  threatened  legal  wrong,  for  which, 
when  done,  an  action  at  law  for  damages 
would  be  an  Inadequate  remedy.  We  feel 
satisfied  that  Injunction  would  be  an  appro- 
priate auxiliary  remedy  In  such  a  case,  es- 
pecially where,  as  in  Montana,  law  and 
equity  are  administered  by  the  same  court, 
and  often  In  the  same  case;  but  In  any 
event.  It  is  apparent  from  the  authorities 
last  cited,  that  the  remedy  by  Injunction,  If 
not  granted  by  the  act  of  1805,  is  granted 
by  section  592,  and  the  giving  of  this  new 
remedy  for  an  old  wrong  violates  no  con- 
stitutional right 

With  this  understanding  of  the  meaning 
and  general  purpose  of  the  act  of  1865,  with 
Its  slight  amendment  of  1805,  we  now  ad- 
dress ourselves  to  the  amending  provisos 
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contained  in  the  act  of  ISSO,  commonly  call- 
ed "House  Bin  No.  1,"  and  entitled  "An  act 
to  amend  section  502  of  the  Code  of  Civil 
Procedure  of  Montana,  relating  to  property 
held  in  Joint  tenancy  and  tenancy  in  com- 
mon."   This  act  is  as  follows: 

"Be  it  enacted  by  the  legislative  assembly  of 
the  state  of  Montana: 

"Section  1.  That  section  592  of  the  Code  of 
Civil  Procedure  of  Montana  be  and  the  same  is 
hereby  amended  so  as  to  read  as  follows: 

"Sec.  592.  If  any  person  shall  assume  and  ex- 
ercise exclusive  ownership  over,  or  talje  away, 
destroy,  lessen  in  value,  or  otherwise  injure  or 
abuse  any  property  held  in  joint  tenancy,  or 
tenancy  in  common,  the  party  aggrieved  shall 
have  his  action  for  the  injury  in  the  same  man- 
ner as  he  would  have  if  such  joint  tenancy  or 
tenancy  in  common  did  not  exist:  provided,  that 
nothing  herein  contained  shall  -  prevent  one  co- 
terfant  or  joint  tenant,  or  any  number  of  coten- 
ants  or  joint  tenants,  acting  together  less  than 
all,  from  entering  on  the  common  property  at 
any  point  or  points  not  then  in  the  actual  oc- 
cupancy of  the  non-joining  cotenants  or  joint 
tenants  and  enjoying  all  rights  of  occupancy  of 
the  property,  without  waste; .  and  in  the  case 
of  mining  property,  from  mining  the  same  in  a 
minerlike  manner,  and  extracting,  milling  and 
disposing  of  the  ore  from  the  common  property, 
paying  its  or  their  own  expenses,  and  subject 
to  accounting  to  the  non-joining  cotenant  or 
joint  tenant  for  the  net  profits  of  such  mining 
operations,  if  any  made:  and  all  liens  for  labor 
and  materials  incurred  in  such  mining  shall  at- 
tach only  to  the  undivided  interest  or  interests 
of  the  working  co-tenants  or  joint  tenants,  but 
nothing  herein  shall  prevent  or  preclude  the  co- 
tenant  or  joint  tenant  not  joining  in  the  opera- 
tion of  such  mining  property  from  receiving 
his,  its,  or  their  proportionate  share  of  all  ore 
or  ores  on  the  dump  upon  payment  or  tendering 
payment  of  the  actual  cost  of  mining  the 
name." 

If  our  interpretation  of  the  second  section 
of  the  act  of  1865  is  correct,  and  if  vre  are 
justified  also  in  the  opinion  that  the  section, 
when  so  interpreted,  could  not  be  retrospec- 
tive in  Its  operation,  and  could  apply  to  and 
affect  only  estates  created  after  the  act  was 
passed,  it  seems  quite  clear  that  a  like  view 
must  be  taken  with  respect  to  the  amend- 
ment of  1899,  touching  the  working  of  a  mine 
and  the  taking  of  ore  therefrom  by  one  ten- 
ant without  the  consent  of  his  co-tenants; 
for  it  was  plainly  intended  to  restore  to  one 
class  of  co-tenants  certain  valuable  rights 
which  were  taken  away  by  the  act  of  18C5, 
and  to  deprive  another  class  of  valuable 
rights  which  were  created  by  that  act  Care- 
ful examination  of  the  amendment  must,  we 
think,  result  in  the  view  that  it  could  not 
impair  any  rights  then  existing,  and  is  there- 
fore inoperative  as  to  them.  Its  language  is 
not  such  as  would  seem  appropriate  for  the 
purpose  of  any  positive  enactment,  but  Is 
rather  suitable  as  expressive  of  merely  legis- 
lative construction.  Its  declaration  is  "that 
nothing  herein  contained  shall  prevent,"  and 
while.  If  snch  a  clause  bad  been  Inserted  in 
the  original  act  of  1866,  It  would  have  oper- 
ated as  a  lestriction  upon  the  legislative  force 
of  the  main  body  of  the  section,  yet,  consid- 
ered as  an  amendment,  it  must  be  regarded 
as  trespassing  upon  the  powere  and  functions 
of  courts,  or  as  meaning  that  "nothing  con- 


tained In  this  section  shall  so  operate  on  tes- 
ancies  hereafter  created  as  to  prevent,"  etc. 
The  preventive  force  of  an  act,  as  well  as 
Its  positive  effect,  is  to  be  determined  by  the 
Judiciary,  and,  though  the  legislative  assem- 
bly may,  and  often  does,  alter  existing  stat- 
utes because  of  their  legal  meaning  as  as- 
certained and  annonnced  by  the  courts,  the 
lawmaking  power  cannot  determine  the  past 
legal  force  and  effect  of  any  statute.  Such 
power  would  involve  the  right  to  review  and 
reverse  the  rulings  of  those  tribunals  to 
which  the  people  have  Intrusted  exclusively 
the  power  and  duty  of  interpreting  all  acts, 
and  determining  both  their  positive  force  and 
their  preventive  operation.  Whatever  rights 
are  created  or  conferred  by  the  amendment 
of  1800  did  not  exist  theretofore,  and,  unless 
we  have  erred  In  the  views  expressed  as  tn 
the  force  and  effect  of  the  act  of  1865,  and 
as  to  the  vested  rights  of  co-tenants  under  it 
before  the  amendment,  the  conclusion  that 
the  amendment  does  not  apply  to  property 
fights  of  persons  whose  co-tenancies  were 
created  prior  to  the  time  it  took  effect  must 
be  correct.  Our  opinion  is  therefore  that  any 
co-tenant  whose  estate  was  created  after  the 
act  of  1865  took  effect,  and  before  the  amend- 
ment of  1899  became  operative,  is  entitled  to 
restrain  by  Injunction  the  commission  by  his 
co-tenant  of  any  of  the  acts  denounced  in  the 
original  statute  of  1865,  and  in  section  592  of 
the  Code  of  Civil  Procedure,  provided,  of 
course,  thAt  the  remedy  at  law  is  inadequate, 
and  the  threatened  injury  Irreparable;  in 
other  words,  we  do  not  consider  that  any 
rights  in  property  conferred  upon  or  taken 
away  from  co-tenants  by  the  act  of  1865  are 
affected  by  the  act  of  1800,  and  that  the  lat- 
ter act  is  only  prospective  In  Its  operatioii. 
Further  than  they  are  involved  in  the  case  at 
bar  we  do  not  attempt  to  define  the  charac- 
ter or  extent  of  the  rights  so  created  by  the 
act  of  1865.  In  so  far  as  the  part  of  the 
amendment  under  consideration  and  affecting 
the  present  case  was  intended  to  apply  to 
estates  existing  at  the  time  the  act  of  1898 
became  operative.  It  m  st  be  held  to  be  an 
attempt  to  disturb  or  destroy  vested  rights, 
and  therefore  to  be  void.  Whether  the 
amendment  is  void  as  to  the  plaintiff  upon 
the  further  ground  that  it  impairs  the  obli- 
gation of  a  contract  is  a  question  wbidi,  be- 
ing unnecessary  to  a  decision,  is  reserved. 
The  order  refusing  an  injunction  la  reversed, 
and  the  cause  is  remanded.  Reversed  and  re- 
manded. 

BRANTLY,  O.  J.,  concurs.     MILBDRIj,  J„ 

not  having  heard  the  argument,  does  not  partic- 
ipate in  the  foregoing  opinion. 

(25   Mont  ST) 

BOSTON  &  M.  CONSOL.  COPPER  ft  SIL- 
VEB  MIN.  CO.  V.  MONTANA  ORE- 
PURCHASING  00.  et  al. 
(Supreme  Oourt  of  Montana.     Feb.  16,  1901.) 

Application  for  leave  to  file  a  petition  for  a 
rrticaring  on  the  question  of  the  qualification  of 
the  surety  on  a  bond.    Application  denied. 
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For  former  opinions,  see  50  Pac.  910,  and 
00  Pac.  807,  900. 

Forbis  &  Evans  and  Wm.  H.  De  Witt,  for 
appellant.  McHntton  &  Cotter  and  Toole  & 
Bach,  for  respondents. 

PER  CURIAM.    The  petition  of  the  ressond- 

ent  Montana  Ore-Purchasing  Company  praying 
the  court  to  grant  a  rehearing  on  the  question 
of  the  qualification  of  F.  Augustus  Heinzo  as 
surety  on  the  bond  or  undertalcing  of  $550,000 
heretofore  filed  in  the  action  above  entitled,  or, 
•n  the  alternative,  that  a  re-examination  of  said 
Heinze  as  surety  on  said  bond  or  undertaking 
be  allo-wed,  so  as  to  enable  him  to  give  a  de- 
tailed statement  as  to  the  value  of  all  his  prop- 
erty, to  the  end  that  the  Montana  Ore-Purchas- 
ing Company  and  said  Heinze  may  thereby  be 
enabled  to  protect  themselves  as  to  their  credit 
and  financial  standing,  and  praying  also  that 
the  record  of  the  examination  of  said  Heinze  as 
surety  be  corrected  in  respect  of  certain  alleg- 
ed errors  referred  to  in  the  petition,  is  present- 
ed in  open  court,  together  with  the  affidavits 
of  F.  Augustus  Heinze  and  Arthur  P.  Heinze 
in  support  thereof,  and  leave  is  asked  to  file 
the  same,  which  motion  the  court  takes  under 
advisement.     And  now,   upon  consideration  of 
the  subject-matter  of  the  petition,  the  courf  is 
of  the  opinion  that   no   further   proceeding  is 
necessary,   since   no  just  or  fair  construction 
SS  t^e  'anguage  used  in  the  order  of  .January 
ZA  1001,  touching  the  qualification  of  the  sure- 
ties on  the  additional  bond,  can  be  made  to  the 
effect  that  the  court  believed  or  held  that,  as 
a  matter  of  fact,  the  said  F.  Augustus  Heinze 
was  or  was  not  worth  as  much  as  he  claimed 
to  be,  namely,  |10,C00,01X).    The  court  is  of  the 
opinion  that  the  only  reasonable  construction  of 
which  the  language  of  the  order  is  susceptible 
IS  that  upon  the  evidence  as  submitted  it  did  not 
appear  that  said  Heinze  had  qualified  in  a  sum 
in  excess  of  the  sum  of  $200,000,  named  in  the 
court's  order,  over  and  above  his  liability  on 
the  previous  bond,  exclusive  of  the  stock  own- 
ed by  him  in  the  Montana  Ore-Purchasing  Com- 
pany, as  it  was  apparent  to  the  court  that  the 
"•"■ety  did  not  describe  in  detail  the  property 
which  be  claimed  to  own,  his  reference  to  his 
property  being,  with  some  exceptions,  in  gen- 
eral terms,  and  not  of  sufticient  particularity  to 
give  the  court  the  information  necessary  on  a 
hearing  for  the  purpose  of  justification.    It  ap- 
pearing, therefore,  that  the  court  did  not  decide 
or  intend  to  hold  that  said  F.  Augustus  Heinze 
■was  financially  responsible  (after  excluding  his 
shares  in  the  capital  stock  of  the  Montana  Ore- 
Purchasing  Company)  to  the  extent  of  $200,000 
only,   but  did   determine   simply  that  the  evi- 
dence as  taken  and  reported  at  the  particular 
hearing  failed   to  show  that  said   Heinze   had 
qualified  as  surety  for  more  than  $200,000  upon 
the  additional  bond  or  undertaking  required  to 
be  given  by  the  order  of  December  5,  1900,  and 
that  said  order  could  in  no  wise  be  interpreted 
as  declaring  him  to  be  actually  worth  less  than 
the  amount  ($10,000,000)  which,  on  the  heat- 
ing, he  asserted  the  net  vahie  of  his  property 
to  be,  without  properly  specifying  the  varions 
Items  thereof,  goiujg  to  establish  his  qualifica- 
tion in  an  amount  exceeding  $200,000;    and  it 
further  appearing  that  the  order  of  January 
22,  1901,  was  in  all  respects  correct  upon  the 
evidence  as  taken  and  reported,— the  court  or- 
ders that  the  application  for  leave  to  file  said 
petition  be,  and  the  same  is  hereby,   denied. 
Denied. 


(24  Mont.  SW) 

EGAN  V.  MONTANA  CENT.  RT.  CO.  et  al. 

(Supreme  Court  of  Montana.     Jan.   7,   1901.) 

RAILROADS— INJITRIES   TO   TRESPASSER— NON- 
SUIT—USK  OF  TRACK  AS  FOOTPATH. 
1.  Defendant  operated  a  spur  track  extend- 
ing to  a  mine  aboat  a  mile  from  town.    Rain- 


tiff  and  other  mine  employ4>3  were  in  the  habit 
of  walking  into  town  on  the  track,  and  plain- 
tiff, while  so  walking  with  other  employC-s, 
was  knocked  down  by  a  train.  The  engineer 
was  looking  back  for  a  signal,  and.  did  not  see 
the  men,  and  the  noise  of  the  train  was  drown-. 
ed  by  the  mine  whistle.  Held,  that  plaintiff 
was  properly  nonsuited,  since  he  was  a  tres- 
passer, and  defendant  was  not  obliged  to  keep 
a  lookout  to  avoid  injuring  him. 

2.  The  fact  that  a  railroad  company  which 
operated  a  spur  track  a  mile  in  length  to  a 
mine  tolerated  the  use  of  the  track  as  a  foot- 
path by  the  mine  employes  in  going  to  and 
from  work,  without  any  expressed  or  implied 
invitation  to  so  use  it,  did  not  entitle  such  em- 
ployes to  the  rights  of  licensees. 

Appeal  from  district  court,  Silverbow  coun- 
ty; John  Lindsay,  Judge. 

Action  by  Michael  Egan  against  the  Mon- 
tana Central  Railway  Company  and  another. 
From  an  order  denying  a  new  trial,  and  from 
a  Judgment  In  favor  of  defendants,  plaintiff 
appeals.    Affirmed. 

John  W.  C3otter  and  Howell  &  Harney,  for 
appellant.    A.  J.  Shores,  for  respondents. 

PIGOTT,  J.  Having  sustained  personal 
InJiirleB  through  the  alleged  negligent  opera- 
tion of  a  train  of  cars  by  the  defendants,  the 
plaintiff  brought  this  action  for  damages.  At 
the  close  of  the  plaintiff's  case  the  court 
granted  a  nonsuit,  and  Judgment  was  entered 
In  favor  of  the  defendants.  From  an  order 
denying  plaintiff's  motion  for  a  new  trial,  and 
from  the  Judgment,  the  plaintiff  has  appealed. 

The  single  question  Is  whether  the  plain- 
tiff made  a  sufficient  case  to  go  to  the  Jury, 
and  In  considering  this  question  everything 
which  the  evidence  tended  to  prove  must  be 
taken  as  established.  So  viewing  the  evi- 
dence in  connection  with  the  pleadings,  the 
following  facts,  which  we  adopt.  In  sub- 
stance, from  the  briefs  of  counsel,  appeared: 
The  defendants  were  operating  a  line  of  rail- 
way which  ran  on  the  south  side  of  the  Boul- 
der river,  and  Into  and  through  the  town  or 
village  of  Basin.  The  Hope  mine  and  mill, 
where  the  plaintiff  was  employed  on  Decem- 
ber 30, 1894,  when  the  accident  occurred,  was 
situated  about  a  mile  above  Basin,  and  Imme- 
diately adjoining  the  right  of  way  of  the  de- 
fendants; and  at  that  point  the  railway  was 
near  the  bank  of  the  river,  while  the  mine 
and  mill  were  on  the  hillside  Immediately 
above,  with  only  sufficient  intervening  space 
for  a  spur  track  and  platform,  which  had 
been  constructed  for  the  use  of  the  mine. 
Between  the  mine  and  Basin  the  roadbed  of 
the  defendants  was  high  and  narrow,  being 
wide  enough  for  a  single  track  only.  At  the 
foot  of  the  grade  on  the  north  side  ran  the 
Boulder  river,  and  on  the  south  side  was  a 
pond  or  slough.  On  the  south  side  of  the 
river  the  railway  grade  was  the  only  road  or 
path  over  which  a  man  could  walk  between 
the  mine  and  Basin.  This  grade,  however, 
did  not  afford  the  only  roadway  between  the 
Hope  mine  and  the  town,  for  there  was  a 
wagon  bridge  about  175  feet  above  the  mine, 
and  near  the  bridge  was  a  road  on  the  north 
side  of  the  river  leading  down  to  the  town. 
Notwithstanding  the  existence  of  the  upper 
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road,  the  miners  and  other  inhabitants  of 
Basin  habitually  used  the  railway  track  for 
going  to  and  coming  from  the  mine.  Two 
shifts  of  ffom  30  to  35  men  each  were  em- 
•  ployed  at  the  mine,  and  these  men  passed 
over  this  portion  of  the  railway  twice,  and 
sometimes  four  times,  a  day.  The  railway 
track  had  been  so  used  as  a  pathway  for 
more  than  a  year  prior  to  the  accident,  and 
during  that  time  the  defendants  bad  known, 
or  possessed  the  means  of  knowing,  that  their 
track  was  frequently  so  used,  but  took  no 
steps  to  prevent  the  trespasses.  On  the  day 
of  the  accident  the  miners,  Including  the 
plaintiff,  quit  work  at  noon,  and  started  down 
the  railway  track  towards  Basin  while  the 
whistle  at  the  Hope  mine  was  blowing.  The 
plaintift  stepped  upon  the  track  at  the  mill, 
and  looked  to  see  if  there  were  any  trains 
upon  the  track,  because,  as  he  testified,  "there 
was  trains  liable  to  come  along  any  time," 
and  walked  slowly  towards  town.  He  walk- 
ed lit  the  middle  of  the  track,  following  the 
other  men,  12  or  15  In  number,  who  were 
ahead  of  him.  He  walked  north  about  150 
feet  before  he  was  struck.  The  view  of  the 
track  was  unobstructed  to  the  south  for  a 
distance  of  800  feet  or  thereabouts.  After 
he  started  to  walk  towards  town,  he  did  not 
look  back.  The  freight  train  which  struck 
him  was  running  at  the  rate  of  about  20 
miles  an  hour.  The  whistle  was  not  blown 
or  bell  rung,  nor  was  any  signal  or  warning 
given.  The  engineer  was  leaning  out  of  his 
cab,  looking  backward  for  signals  from  the 
rear  of  the  train.  The  man  Immediately  In 
advance  of  the  plaintiff  turned  half  way 
around,  and  Jumped  from  the  track  just  as 
the  engine  struck  the  plaintiff.  At  the  mo- 
ment he  was  struck  the  whistle  of  the  mill 
obscured  or  rendered  Indistinct  minor  noises. 
The  plaintiff  had  often  been  on  that  track  be- 
fore when  trains  had  passed  along.  The  men 
who  were  ahead  of  him  at  the  time  of  the 
accident  were  either  in  the  center  of  the 
track  or  close  to  the  track  on  the  end  of  the 
ties. 

The  first  question  Is,  were  the  defendants 
guilty  of  negligence  proximately  causing 
the  injury?  Counsel  for  the  plaintiff  insist 
that  the  defendants  were  negligent  in  fall- 
ing to'  give  notice  or  warning  of  the  ap- 
proach of  the  train.  Whether  they  were  or 
not  must,  under  the  facts,  be  determined  by 
the  answer  to  the  question  whether  the 
omission  of  the  defendants  to  observe  the 
presence  of  the  plaintiff  on  the  track  in  time 
to  warn  him  of  the  approach  of  the  train 
was  an  act  of  negligence.  It  Is  contended 
that  the  defendants  were  under  the  legal  ob- 
ligation to  maintain  a  lookout  when  the 
train  was  approaching  the  stretch  of  track 
upon  which  persons  were  in  the  habit  of 
•walking,  and  to  give  such  notice  or  warn- 
ing of  the  approach  of  the  train  as  would 
have  permitted  the  plaintiff  to  escape  from 
his  position  of  peril.  It  appears  that  the 
plaintiff  and  others  had  been  In  the  habit 
nf  using  the  defendants'  track  as  a  footpath. 


The  right  of  way  at  the  point  where  the  ac- 
cident occurred  was  the  exclusive  property 
of  the  defendants.  Without  their  consent, 
the  plaintiff  could  not  lawfully  use  that  part 
of  the  track  for  his  own  convenience.  Nei- 
ther the  plaintiff  nor  the  other  persons  were 
expressly  or  by  implication  invited  to  walk 
upon  the  track.  Forbearance  Is  not  ordina- 
rily permission.  It  may  be  equivalent  to 
permission  when  the  law  Imposes  upon  the 
person  who  forbears  the  active  duty  not  to 
forbear.  Passivity  Is  not  assent,  unless  le- 
gal duty  demands  speech  or  action.  SUence 
or  nonaction  is  implied  consent  only  when 
legal  obligation  requires  speech  or  action 
to  evidence  objection  or  protest;  in  other 
words,  silence  or  nonaction  is  not  of  Itself 
alone  evidence  of  assent,  unless  legal  duty 
demands  speech  or  action  as  the  expression 
of  dissent  State  v.  Fisher,  23  Mont.  551, 
68  Pac.  919.  Mere  tolerance  or  endurance 
of  past  trespasses  will  not  Justify  the  infer- 
ence that  other  acts  of  the  same  kind  were 
licensed.  No  legal  duty  expressly  to  ob- 
ject to  the  use  made  of  the  track  by  tres- 
passers rested  upon  the  defendants;  and 
hence,  by  omitting  to  warn  or  eject  those 
who  had  theretofore  intruded,  they  waived 
none  of  their  rights,  nor  granted  an  Implied 
license  to  the  plaintiff  authorizing  him  to 
do  like  acts  in  the  future.  The  plaintiff  and 
his  companions  were  trespassers,  and  the 
mere  fact  that  the  defendants  had,  with- 
out formal  or  express  objection,  tolerated  or 
suffered  their  use  of  the  track  as  a  footway, 
did  not  make  the  users  licensees.  The  de- 
fendants owed  to  the  plaintiff  no  greater 
or  different  duty  than  they  owed  to  per- 
sons trespassing  on  other  parts  of  their 
property.  The  defendants  owed  to  the. 
plaintiff,  as  they  did  to  any  other  trespasser, 
the  duty  to  refrain  from  any  willful  or 
wanton  act  occasioning  injury,  and  the  duty 
of  exercising  reasonable  care  to  avoid  in- 
juring him  after  becoming  aware  of  his 
presence  on  the  right  of  way;  but  further 
than  this  the  defendants  were  under  no  ob- 
ligation to  the  plaintiff.  In  the  case  at  bar 
the  engineer  at  the  time  of  the  accident  was 
looking  backward  for  signals  from  tlie  rear 
of  the  train,  and  did  not  keep  a  lookout 
for  persons  on  the  track;  nor  does  the  plain- 
tiff contend  that  the  engineer  or  any  other 
employ^  of  the  defendants  saw  him  In  time 
to  avoid  striking  him.  The  defendants  were 
under  no  legal  obligation  to  maintain  an 
active  lookout  for  the  purpose  of  avoiding 
Injury  to  the  plaintiff,  a  trespasser,  and 
there  was,  thertfore,  no  breach  of  legal 
duty  committed  by  the  defendants  in  the 
omission;  in  other  words,  there  was  no  neg- 
ligence on  the  part  of  the  defendants.  This 
conclusion  seems  manifest,  and  support  for 
it  is  found  in  Railroad  Co.  v.  Womack,  8* 
Ala.  149,  4  South.  618;  Glass  v.  Railroad  Co-, 
94  Ala.  681,  10  South.  215;  Railroad  Oo.  ▼. 
Godfrey,  71  111.  500,  22  Am.  Rep.  112;  RaU- 
road  Oo.  v.  Jones,  163  IlL  167,  45  N.  R  60: 
Railway  Co.  v.  Perkins  (Ky.;  not  yet  official- 
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ly  reported)  47' S.  W.  250;  Splcer  v.  Rail- 
way Co.,  34  W.  Va.  614,  12  a  E.  558;  Rail- 
road CX>.  V.  State,  62  Md.  479,  60  Am.  Rep. 
233;  and  Ward  v.  Railroad  Co.,  25  Or.  433, 
36  Pac.  106,  23  I>  R.  A.  715,— althongb  In 
some  of  tbese  cases  the  courts  fall  to  ob- 
Berre  tbe  distinction,  which  is  important, 
between  mere  toleration  of  continued  tres- 
passes and  license  by  express  or  Implied  In- 
vitation. Upon  principle  the  same  doctrine 
seems  applicable  where  trains  are  running 
through  cities  or  thickly  populated  districts. 
Glass  V.  Railroad  Co.,  supra.  As  we  have 
said,  the  plaintiff  was  not,  in  any  proper 
sense  of  the  term,  a  licensee;  but,  if  It  be 
conceded  that  at  the  time  of  the  accident  the 
plaintiff  was  upon  the  track  by  tacit  per- 
mission only,  without  any  Invitation,  ex- 
press or  implied,  bis  case  Is  not  bettered, 
for  he  went  and  remained  there  at  his  own 
risk,  and  to  such  a  licensee  by  sufferance  or 
tolerance  (if  the  expression  may  be  used  to 
describe  the  platntill)  no  duty  was  imposed 
by  law  on  the  defendants  other  or  greater 
than  they  would  have  owed  to  a  naked  tres- 
passer. Sound  reason  and  the  decided 
weight  of  anthorlty  are  In  accord  with  these 
views.  Sweeny  v.  Railway  Co.,  10  Allen, 
368,  87  Am.  Dec.  644;  Richards  v.  Railway 
Co.,  81  Iowa,  426,  47  N.  W.  63;  Weldon  T. 
Railway  Co.  (Del.  Super.)  43  Atl.  156;  Set- 
toon  V.  Railroad  Co.,  48  La.  Ann.  807.  19 
South.  759.  Holding,  as  we  do,  that  no  In- 
ference of  negligence  on  the  part  of  the 
defendants  could  have  been  deduced  from 
the  facts,  it  follows  that  the  question  wheth- 
er the  plaintiff  was  guilty  of  contributory 
negligence  is  eliminated.  The  nonsuit  was 
properly  granted.  The  Judgment  and  order 
refusing  a  new  trial  are  affirmed.    Affirmed. 

BRANTLf,  C.  J.,  and  WORD,  J.,  concur. 
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TALLY  V.  PARSONS  et  al.    (L.  A.  984.) 

(Supreme  Court  of  California.    Feb.  11,  1901.) 

BUII^DINQ  CONTRACT  —  DEFAULT  OF  CON- 
TRACTOR —  COMPLKTION  BY  OWNER  —  EX- 
PENSE —  RECOVERY  —  CERTIFICATE  OF  AR^ 
CHITBCTS— NECESSITY— LIABILITY  OF  SURE- 
TY. 

A  contract  for  the  erection  of  a  house 
provided  that  on  default  of  the  contractor  the 
owner  could  terminate  the  contract,  and  com- 
plete the  bnildingj  the  expense  thereof  to  be 
audited  and  certified  by  the  architects,  whose 
certificate  should  be  conclusive  between  the 
parties,  and  the  contractor  gave  a  bond  condi- 
tioned for  his  faithful  performance  of  the  con- 
tract. The  contractor  abandoned  the  contract, 
and  the  owner  completed  the  building,  but  did 
not  have  the  expense  thereof  audited  and  cer- 
tified bs  the  architects,  who  hud  been  dischar- 
ged as  incompetent.  Beld,  that  the  expenses 
incnrred  by  the  owner  could  not  •be  recovered 
from  the  sureties  on  the  bond  without  the 
architect's  certificate,  they  not  having  been 
shown  to  have  been  incompetent  or  dishonest, 
as  charged,  or  to  have  refused  to  certify  the 
expenses. 

Commissioners'    decision.     Department   2. 
Appeal   from    superior   court,    Los   Angeles 
county;  J.  C.  B.  Hebbard,  Judge. 
63P.-63 


Action  by  Thomas  L.  Tally  against  H.  Par- 
sons and  others.  From  a  Judgment  In  favor 
of  plaintiff,  defendants  appeal.    Reversed. 

J.  C.  Brown,  for  appellants.  Clarence  A. 
Miller,  for  respondent. 

COOPER,  C.  This  action  was  tried  before 
the  court,  findings  filed,  and  Judgment  en- 
tered for  plaintiff.  Appellant  Ganahl  has  ap- 
pealed from  the  Judgment  on  the  Judgment 
roll.  The  only  question  necessary  to  be  de- 
termined Is  as  to  whether  the  findings  en- 
titled the  plaintiff  to  Judgment  against  ap- 
pellant. It  appears  from  the  findings  that 
plaintiff's  assignor  entered  into  a  written  con- 
tract with  defendant  Parsons,  under  the 
terms  of  which  Parsons  agreed  to  build  a 
dwelling  house  for  said  assignor  tyton  the 
premises  described  in  the  complaint  for  the 
sum  of  12,344,  to  be  paid  in  certain  install- 
ments. The  contract  provided  that.  In  case 
the  said  Parscms  should  fail  to  prosecute  the 
work  with  diligence,  or  in  the  performance  of 
his  agrreement  In  any  respect,  'the  owner 
(plaintiff's  assignor)  shall  be  at  liberty  to  ter- 
.mlnate  the  employment,  enter  upon  the  prem- 
ises, and  complete  the  building.  It  further 
provided  that,  in  cage  of  the  failure  of  Par- 
sons to  complete  the  building  according  to 
the  contract,  the  owner  should  have  the  right 
to  employ  any  other  person  or  persons  to  fin- 
ish tho  work  and  provide  the  materials  there- 
for, and  contained  the  following  clause:  "The 
expense  Incnrred  by  the  owner  as  hereinbe- 
fore provided,  either  for  furnishing  materials 
or  finishing  the  work,  and  any  damage  incur- 
red through  such  default,  shall  be  audited 
and  certified  by  the  architects,  whose  certifi- 
cate thereof  shall  be  conclusive  between  the 
parties."  At  the  time  of  the  execution  of  the 
contact  the  contractor  executed  and  delivered 
to  the  owner  his  bond  in  the  sum  of  $800, 
with  appellant  as  one  of  the  sureties  thereon, 
conditioned  that  the  contractor  should  faith- 
fully perform  all  the  terms  and  conditions  of 
the  contract,  and  complete  the  building  ac- 
cording to  the  plans  and  speclflcations,  and, 
when  completed,  deliver  the  same  up  to  the 
owner  free  from  all  liens.  After  the  com- 
mencement of  said  building  and  the  payment 
of  various  amounts,  the  contractor,  without 
any  Just  cause,  refused  to  complete  the  build- 
ing, and  abandoned  the  contract.  The  owner 
thereupon  took  possession,  employed  men, 
purchased  materials,  completed  the  building, 
and  necessarily  expended  In  its  completion 
according  to  the  plans  and  qteciflcations  the 
sum  of  $513.33  over  and  above  the  contract 
price,  for  which  sum  plaintiff  recovered  Judg- 
ment. The  court  found  that  the  architects 
"never  did  audit  and  certify  to  the  costs  and 
expenses  for  materials  and  lalxK-  for  the  com- 
pletion of  said  building  by  said  Mary  A. 
Tally,  and  that  said  architects  never  did  au- 
dit or  certify  to  any  or  all  of  the  expenses 
for  the  completion  of  said  building;  »  •  • 
that  said  architects  were  never  called  upon  or 
asked  by  said  Mary  A.  Tally,  or  by  any  other 
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person,  to  audit  and  certify,  or  audit  or  cer- 
tify, to  Hie  expenses  for  material  and  labor 
for  the  compietlon  of  said  building."  The 
court  further  found  that,  immediately  after 
the  abandonment  of  the  contract  by  Parsons, 
the  owner  discharged  the  architects  on  the 
ground  that  they  were  careless,  dishonest,  and 
Incompetent,  and  nerer  afterwards  employed 
them. 

Appellant  was  surety  for  the  faithful  per- 
formance of  the  contract  by  Parsons.  He 
•was  bound  only  by  the  express  terms  of  his 
contract,  and  to  the  extent,  and  in  the  man- 
ner, and  under  the  circumstances  pointed  out 
In  his  bond  and  the  building  contract,  to 
which  It  referred,  and  no  further.  He  was 
entitled  to  stand  on  its  precise  terms.  Pierce 
V.  Whiting,  63  Cal.  543;  Carter  v.  Mulreln, 
82  Cal.  169,  22  Pac.  1086,  16  Am.  St.  Rep.  99. 
It  was  a  part  of  the  terms  and  conditions  of 
his  contract  that  If  the  owner,  by  default 
of  the  contractor,  should  be  compelled  to  fur- 
nish labor  and  materials  and  finish  the  build- 
ing, any  damage  incurred  through  such  de- 
fault should  be  audited  and  certified  by  the 
architects.  This  was  a  condition  precedent, 
and  was  Inserted  for  the  protection  of  the 
contractor  and  the  sureties.  The  architects 
were  named  in  the  contract,  and  were  the 
agents  of  both  parties.  The  sureties  agreed 
to  the  contract  and  as  to  the  selection  of  the 
architects  therein  named.  It  was  competent 
for  the  parties  to  agree  that,  in  case  of  loss, 
expense,  or  damage  to  the  owner,  such  loss 
should  be  audited  by  a  tribunal  of  their  own 
selection.  They  did  make  such  agreement, 
and  selected  such  tribunal,  and,  unless  some 
valid  reason  is  shown,  the  auditing  by  such 
tribunal  Is  a  condition  precedent  to  plaintitTs 
recovery.  In  Smith  v.  Briggs,  3  Denio,  73, 
the  defendant  had  covenanted  with  the  plain- 
tiff for  doing  the  carpenter  work  of  certain 
houses,  and  to  pay  him  when  be  should  re- 
ceive from  the  architect  his  certificate  that 
the  work  was  fully  and  completely  finished 
according  to  the  specification  annexed  to  the 
contract.  It  was  held  that  giving  the  certifi- 
cate by  the  architect  was  a  condition  pre- 
cedent, the  performance  of  which  must  be 
averred  In  an  action  brought  to  recover  pay- 
ment for  such  work.  In  Smith  v.  Brady,  17 
N.  Y.  174,  the  contractor  was  to  be  paid  the 
balance  "when  all  the  work  should  be  com- 
pleted and  certified  by  the  architects  to  that 
effect"  It  was  held  that  the  certificate  was 
a  condition  precedent,  and  in  the  opinion  it  is 
said:  "The  parties  have  seen  fit  to  make 
the  production  of  such  a  certificate  a  condi- 
tion precedent  to  the  payment.  The  plaintifC 
is  as  much  bound  by  this  part  of  bis  contract 
as  any  other.  It  is  not  enough  for  him  to 
bring  hl9  action,  and  say  that  he  has  com- 
pleted the  work  which  he  undertook  to  do. 
He  has  agreed  that  the  architects  nanved 
should  decide  whether  the  work  Is  completed 
or  not."  See,  also.  President,  etc.,  of  Dela- 
ware &  H.  Caual  Co.  v.  Pennsylvania  Coal 
Co.,  60  N.  Y.  203;  U.  S.  v.  Robeson,  9  Pet 


328,  9  L.  Ed.  142;  Wolf  v.  Michaelis.  27  lU. 
App.  337;  De  Mattos  v.  Jordan  (Wash.)  40 
Pac.  403.  In  the  latter  case  the  action  was 
upon  the  bond  of  a  contractor,  and  is  in  many 
respects  similar  to  the  case  at  -  bar.  The 
clause  in  the  contract  was:  "The  expense 
Incurred  by  the  owner  as  herein  provided 
either  for  furnishing  materials  or  flniabing 
the  work  shall  be  audited  and  certified  by  the 
architect,  and  his  certificate  thereof  shall  he 
conclusive  upon  the  parties."  In  the  opinion 
it  is  said:  "We  deem  it  proper  to  observe 
that  appellant  can,  under  the  terms  of  the 
contract,  only  recover  such  of  the  expenses 
incurred  by  him  for  furnishing  materials  or 
finishing  the  work  as  shall  have  been  audited 
and  certified  by  the  architect  •  •  •  The 
purpose  of  this  provision  was  to  protect  the 
sureties  against  excessive  and  unjust  cliarges 
for  work  and  material,  and  it  was  agreed  that 
the  certificate  of  the  architect  should  be  con- 
clusive as  tp  the  amount  of  expenses  incurred 
by  the  owner."  This  court  has  held  that, 
where  a  contract  provides  for  the  payment  of 
such  sum  as  may  be  determined  by  arbitra- 
tors, the  submission  to  arbitrators  and  pro- 
curing an  award  is  a  condition  precedent  to 
recovery.  Holmes  v.  Richet  56  Cal.  307,  38 
Am.  Rep.  54;  Scammon  v.  E>enlo,  T2  CaL 
395, 14  Pac.  98.  It  is  said  by  respondent  that 
the  rule  does  not  apply  to  the  present  case, 
for  the  reason  that  the  contractor  repudiated 
the  contract  by  abandoning  it,  and  giving  no- 
tice to  the  owner,  and  for  the  reason  that 
the  owner  of  the  premises  discharged  the 
architects.  The  abandonment  of  the  contract 
by  the  builder  and  contractor  would  not  Im- 
pair the  clause  as  to  procuring  a  certificate 
from  the  architects.  If  the  contractor  bad 
not  failed  to  perform  his  duty,  and  abandon- 
ed the  contract  there  would  never  have  been 
any  expense  incurred  by  the  owner,  and  no 
necessity  for  procuring  the  certificate.  The 
sureties  never  repudiated  the  contract  nor 
waived  any  condition  therein.  The  condi- 
tion was  inserted  In  order  to  provide  a  meth- 
od of  arriving  at  the  damage  to  the  owner 
in  case  the  contractor  abandoned  or  failed  to 
perforip  his  contract.  When  the  contractor 
abandoned  the  contract,  and  the  owner  com- 
pleted the  building,  the  very  contingency 
arose  for  which  provision  was  made  as  to 
procuring  the  certificate.  The  contractor 
could  not  repudiate  this  provision  of  the  con- 
tract as  to  the  sureties,  no  matter  what  ef- 
fect his  repudiation  might  have  upon  him- 
self. Neither  does  the  finding  of  the  court 
that  the  owner  discharged  the  architects  re- 
lieve plaintiff  of  the  condition  in  the  contraeL 
The  finding  states  that  the  owner  discharged 
the  architects  on  the  ground  that  they  were 
careless.  Incompetent  and  dishonest;  but 
there  is  no  finding  that  such  grounds  were 
true.  Even  if  they  were  true,  there  woold 
have  to  be  some  allegation  or  finding  show- 
ing a  good  and  sufllcient  excuse  for  not  hav- 
ing the  amount  audited  and  certified  by  tbe 
architects.    If  the  architects  had  refused  to 
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act  In  the  matter,  or  If  they  had  acted,  but 
acted  fraudulently,  or  corruptly,  or  through 
mistake,  the  plaintiff  could  have  alleged  and 
proven  such  excuse,  and  thus  relieved  him- 
self of  the  condition.  It  follows  that  the 
Judgment  should  be  reversed. 

We  concur:    HAYNES,  C;  SMITH,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregohig  opinion,  the  judgment  is  re- 
versed. 


(131  Cal.   521) 

HORGAN  v.  JONES  et  al.    (S.  P.  1,748.) 

{Supreme  Court  of  California.    Feb.  H,  1901.) 

STREET   RAILROADS— COLLISION   WITH   VEHI- 
CLB—BVIDENCEJ— SUFFICIENCY. 

Defendant's  electric  car  collided  with  the 
rear  end  of  a  heavy  trucli  drawn  by  a  four- 
horse  team,  causing  the  leaders  of  the  team  to 
run  away  against  the  plaintiff.  The  conductor, 
who  was  called  as  plaintiff's  witness,  testified 
that  the  track  was  dry,  and  that  a  reversed 
<'nrrent  could  have  stopped  the  car  ia  30  feet. 
The  result  fit  the  collision,  which  occurred 
while  the  car  was  coming  down  grade  at  a 
speed  of  more  than  six  miles  per  hour,  dem- 
onstrated that  the  motorman,  who  was  inex- 
perienced, did  not  slacken  the  speed,  and  that 
the  cars  were  pushed  more  than  W)  feet,  half  of 
that  distance  being  on  level  ground.  The  driv- 
er of  the  wagon  testified  that  no  signal  was 
given  of  the  approach  of  the  car,  as  stated^  by 
the  conductor  and  motorman.  Eeld  sufficient 
to  sustain  a  verdict  that  the  motorman's  neg- 
ligence contributed  directly  to  plaintiff's  in- 
jury. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  John  Hunt, 
Judge. 

Action  by  John  Horgan  against  Hugh  P. 
Jones  and  another,  as  partners,  and  the  Mar- 
ket Street  Railway  Company  and  others. 
From  a  Judgment  for  plaintiff,  the  defendant 
company  appeals.    Affirmed. 

-  W.  H.  L.  Barnes,  for  appellant.  Perl  B. 
Allen  and  M.  6.  Kellogg,  for  defendants 
Jones  and  others.  Sullivan  &  Sullivan,  for 
respondent. 

TEMPLE,  J.  On  the  11th  of  January,  A. 
D.  1897,  the  corporate  defendant  the  railway 
4M>mpany  owned  and  was  operating  a  street 
railway  on  Page  street,  In  San  Francisco,  be- 
tween Brodericli  and  Devisadero  streets.  On 
this  block  the  street  is  68  feet  9  Inches  wide, 
and  the  sidewalks  12  feet  each.  From  the 
curb  on  the  southerly  side  to  the  nearest  rail 
Is  11  feet  and  4  Inches.  The  grade  from 
Broderlck  street  to  Devisadero  street  Is  12.12 
per  cent,  descending.  At  about  3  o'clock  p. 
m.  of  that  day  an  electric  car  was  descend- 
ing from  Broderlck  on  the  sontherly  track 
easterly  towards  Devisadero  street.  A  four- 
borse  team,  hauling  a  heavy,  but  unloaded, 
truck,  was  descending  on  the  southerly  side 
of  the  street,  having  its  northerly  wheels 
very  near,  but  not  on,  the  track.  It  was  in 
advance  of  the  car,  but  how  far  when  the 
car  left  Broderlck  street  the  evidence  does 


not  show.  When  the  car  was  about  half 
way  to  Devisadero,  the  conductor  of  the  car 
thought  the  truck  was  about  50  feet  ahead. 
From  street  to  street  the  block  is  412i^  feet. 
The  truck  was  so  situated  that  It  must  have 
been  obvious  to  the  motorman  that  the  car 
could  not  pass  without  a  collision.  A  colli- 
sion did  occur,  which  resulted  In  a  serious 
Injury  to  plaintiff.  The  suit  is  against  the 
owner  of  the  street  railway;  Lidstrom,  the 
motorman;  and  against  Jones  and  King, 
owners  of  the  truck,  and  Norman,  the  driver 
of  the  truck.  The  action  is  so  brought  upon 
the  theory  that  the  negligence  of  all  contrib- 
uted to  the  injury.  The  leaders  of  the  team 
ran  down  the  street  and  against  plaintiff. 
At  the  trial  the  appellants  admitted  all  the 
facts  necessary  to  establish  the  case  for  the 
plaintiff,  except  negligence  on  the  part  of 
such  defendants.  Of  course.  It  does  not  mat- 
ter how  negligent  the  driver  of  the  truck  may 
have  been.  If  there  was  proof  to  sustain  the 
verdict  to  the  effect  that  the  motorman  was 
also  guilty  of  negligence  which  contributed 
directly  to  the  Injury.  In  other  words,  there 
is  no  puri)ose  In  the  Inquiry  as  to  whether 
the  driver  of  the  truck  was  guilty  of  mere 
contributory  negligence,  such  as  would  have 
prevented  him  from  recovering  damages  for 
personal  Injuries  against  the  railway  com- 
pany. The  real  contention  of  the  appellants 
Is  that  the  Injury  resulted  solely  from  the 
negligence  of  the  driver  of  the  truck,  and 
that  the  motorman  was  not  negligent 

The  plaintiff,  to  make  out  his  case,  called 
the  defendant  Norman,  who  drove  the  truck, 
and  the  conductor,  McCormlck.  Each  of 
these.  In  some  Important  re8i)ects,  made  con- 
fused or  contradictory  statements.  Mr.  Mc- 
Cormlck, the  conductor,  stated  that  about 
one-half  way  down  the  block  he  went  for- 
ward to  turn  the  switch  Into  Devisadero 
street,  and  discovered  the  truck  on  the  right- 
hand  side,  so  close  that  the  car  could  not 
I>ass.  The  motorman  rang  his  bell,  and  put 
on  the  brakes,  and  when  within  about  25  feet 
reversed  the  current.  Still  the  collision  oc- 
curred, and  the  leaders  on  the  team  broke 
loose,  and  ran  down  Page  street  "After  the 
car  struck  the  wheel,  it  went  forward  about 
twenty  feet  before  coming  to  an  actual  stand- 
still,—right  down  to  the  level  there.  •  •  • 
A  car  traveling  at  the  usual  rate  of  speed  on 
the  grade  could  be  brought  to  a  standstill  by 
applying  the  brakes  and  reversing  the  cur- 
rent in  about  fifty  feet  or  so,  I  should  judge. 
*  •  •  When  I  first  observed  the  wagon,  I 
should  judge  it  was  probably  twenty  or  thirty 
feet  from  the  car,— about  twenty  feet  ahead 
of  the  car  when  I  first  observed  It  The  car 
was  then  about  the  middle  of  the  block. 
When  I  first  observed  the  lumber  wagon.  It 
was  about  twenty  feet  ahead  of  the  car.  I 
cannot  say  at  what  rate  of  speed  the  car  was 
coming  down  the  grade,  but  it  was  a  slow 
rate  of  speed.  It  was  coming  down  at  the 
usual  rate  for  that  grade.  •♦•  I  no- 
ticed tiie  motorman  apply  the  brake  and  re- 
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verse  the  current  when  the  car  was  about 
twenty-five  or  thirty  feet  from  the  lumber 
wagon.  After  the  cax  struck  the  wheel,  the 
car  went  about  twenty  feet  down  to  the  level 
there.  He  stopped  the  car  at  Devisadero 
street.  The  collision  occurred  on  Page  street, 
about  twenty-five  feet  from  the  corner.  The 
car  stopped  on  Devisadero  street.  After 
striking  the  wheel,  the  front  of  the  car  went 
about  twenty  feet  before  It  came  to  a  full 
stop.  It  came  to  a  standstill  about  the  mid- 
dle of  Devisadero  street.  My  best  recollec- 
tion is  we  stopped  right  on  Devisadero  street, 
and  the  front  of  the  car  was  about  In  the 
middle  of  Devisadero  street"  On  cross-ex- 
amination tlie  witness  testified  that  the  car 
went  slowly  down  the  hill,' under  the  brakes, 
all  the  way,  and  he  knew  the  bell  was  rung. 
He  said:  "I  Judge  the  rear  end  of  the  truck 
was  about  fifty  feet  or  more  from  the  front 
of  the  car  when  he  rang  the  bell  for  the 
wagon.  He  rang  quite  a  while.  I  cannot 
say  how  many  times  he  rang  the  bell.  And 
be  applied  the  brakes  and  the  current  also, 
and  he  had  to  stop  ringing  the  bell  first.  I 
was  looking  at  the  man  driving  the  team, 
and  at  no  time,  as  near  as  I  could  judge,  did 
the  driver  pay  any  attention  to  him  what- 
ever. I  did  not  see  him  turn.  He  kept  on 
going  on  the  right-hand  side  of  the  car.  He 
did  not  seem  to  pay  any  attention  to  the  bell, 
If  he  heard  it.  That  I  don't  know.  I  know 
the  bell  was  rung.  •  •  •  I  should  Judge 
the  car  was  going  down  the  grade  about  two 
miles  an  hour,  probably  more.  •  *  • 
There  are  no  other  means  provided  for  check- 
ing the  speed  of  the  car  except  the  brake  and 
reversing  the  current.  I  saw  him  use  both 
of  these."  Here  the  witness  repeats  three 
times  over  that  the  wagon  was  about  50  feet 
ahead  of  the  car  when  he  first  saw  it,  about 
half  way  down  the  grade,  and  the  bell  was 
then  ringing.  Also  that  he  saw  the  motor- 
man  reverse  the  current,  and  release  the 
brakes,  when  about  25  feet  from  the  wagon. 
The  track  was  dry  on  that  day,  and  a  re« 
versed  current  might  have  stopped  the  car  in 
30  feet  Again,  he  said  the  driver  did  not 
seem  to  hear  the  bell;  acted  as  though  he 
did  not  hear  it  The  witness  did  not  hear 
the  noise  of  the  wagon.  The  car  made  no 
particular  noise.  The  motorman  did  all  he 
could  to  stop  the  car.  The  motorman  had 
never  been  on  a  car  .with  him  before.  Did 
not  know  he  was  a  green-  hand.  Knew  that 
he  had  been  longer  than  a  week  in  the  em- 
ploy of  the  company.  Upon  being  recalled 
he  stated,  among  other  matters:  "When  I 
first  went  to  the  front  the  car  was,  maybe, 
one  hundred  feet  from  the  wagon,  and  he  was 
ringing  the  bell  then.  I  should  Judge  he  rang 
It  all  of  the  way  down  to  within  thirty  feet 
of  the  wagon.  He  rang  the  bell  a  distance 
probably  of  seventy  feet."  The  witness  was 
preparing  to  step  out  to  turn  the  switch  when 
the  collision  occurred.  The  switch  Is  about 
20  feet  from  Devisadero  street  and  the 
grade  Is  as  heavy  there  as  upon  any  part  of 


the  hill.  The  car  generally  stops  without 
reversing  the  current,  so  that  had  there  been 
no  )]anger  of  a  collision,  the  motorman  should 
have  been  prepared  for  a  stop.  The  result 
demonstrated  that  there  was  no  unusual 
slackening  of  the  car,  but  the  contrary.  In- 
stead of  making  the  usual  stop,  it  carried 
the  heavy  truck,  overcoming  the  resistance 
of  the  horses  as  well,  more  than  30  feet  over 
the  level  ground  on  Devisadero  street  In- 
stead of  carrying  the  wagon  20  feet  as  stat- 
ed by  McCormick,  It  must  have  gone  more 
than  60  feet  and  was  only  stopped  after 
leaving  the  grade.  The  Jury  were  Justified 
in  believing— as  I  certainly  do— from  the  evi- 
dence that  the  car  was  not  slackened  at  aU 
by  the  attempt  to  reverse  the  current  but 
to  the  contrary,  that  the  motorman  lost  con- 
trol of  the  car,  and  it  was  precipitated,  un- 
checked by  any  brakes,  upon  the  truck.  In 
other  words,  there  was  gross  negligence,  or 
utter  Incapacity,— probably  the  latter,— on  the 
part  of  the  motorman.  Norman,  the  truck 
driver,  testified  that  his  horses  were  walking 
at  the  rate  of  from  three  to  fom:  miles  per 
hour.  The  conductor  saw  the  wagon  when 
the  car  was  about  one-half  way  down  the 
hill,  at  which  time  he  says  the  wagon  was 
about  fifty  feet  ahead,  and  the  collision  oc- 
curred about  25  feet  above  Devisadero.  The 
speed  must  have  been  sufficient  to  overtake 
the  wagon  while  the  latter  was  going  130 
feet,  more  than  6  miles  per  hour.  Norman 
and  Zoberbler,  the  only  other  witness,  agree 
that  the  collision  occurred  when  the  wagon 
was  about  two-thirds  of  the  way  down  the 
hill.  If  this  be  true,  the  wagon  must  liave 
been  puslied  more  than  100  feet  and  the 
speed  must  have  been  much  greater  tlian  6 
miles  per  hour.  Norman  also  testified  most 
positively  that  the  hell  was  not  rung  at  all: 
that  he  would  surely  have  heard  it  if  it  had 
been  nmg,  and  could  easily  have  avoided  the 
collision  had  he  been  notified  of  the  ap- 
proach of  the  car  in  the  usual  mode.  The 
preponderance  of  evidence  Is  decidedly  in 
favor  of  the  proposition  that  the  bell  was 
rung,  but  surely  there  was  evidence  before 
the  Jury  which  they  were  at  liberty  to  adopt 
to  the  effect  that  it  was  not.  On  the  whole. 
it  seems  clear  that  the  verdict  and  Judgment 
against  the  appellants  are  fully  sustained  by 
the  evidence. 

The  owners  of  the  truck  and  the  driver 
have  not  appealed,  and.  If  it  be  admitted  that 
Norman  was  also  guilty  of  negligence,  such 
admission  would  not  affect  the  case  of  the 
appellants.  We  need  not  discuss,  therefore, 
the  question  as  to  how  the  failure  of  the 
truck  driver  to  look  back  or  to  listen  would 
affect  his  rights  as  against  the  railway  com- 
pany. That  the  position  of  the  truck  and  the 
conduct  of  the  driver  could  affect  the  llaWllty 
of  the  appellants  Is  urged  upon  the  proposi- 
tion that  the  motorman  had  a  right  to  as- 
sume that  the  driver  would  get  out  of  the 
way,  and  not  obstruct  the  track.  It  is  evi- 
dent from  the  testimony  of  the  conductor 
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that  before  tbe  motonnan  attempted  to  re- 
verse the  current  the  driver  was  not  heed- 
ing the  signals,  if  made,  and,  as  already  stat- 
ed, the  Jury  were  warranted  In  finding  that 
■when  the  motorman  attempted  to  reverse  the 
current,  through  his  incompetence  he  failed 
to  do  so,  but  merely  loosened  the  brakes,  and 
let  the  unchecked  car  loose  upon  the  wagon. 
Appellants  complain  of  the  modification  of 
an  instruction  asked  by  them.  The  modifica- 
tion did  not,  in  a  respect  material  in  this 
case,  change  the  meaning  of  the  instruction. 
The  instruction  as  given  was  fully  as  favor- 
able to  appellants  as  they  were  entitled  to 
have  given.  The  Judgment  and  order  are 
'  afiSrmed. 


We    concur: 
SHAW,  J. 


McFARLAND,    J.;     HEN- 


(6  Cal.  Unrep.  634) 

PEOPIiE  V.   YOUNG.     (Or.   631.) 
(Snpreme  Ooort  of  California.    Feb.  9,  1901.) 

HOMICIDB^-INSTRUCTIONS— CHARACTER  OF 
DECEASED. 
A  charge  on  a  murder  trial  that  evidence 
of  the  character  of  deceased,  tending  to  show 
that  he  was  a  violent,  qaarrelsome,  and  dan- 
gerous man,  was  not  admitted  as  tending  "in 
any  way"  to  justify  his  slaying  by  accused, 
was  not  improper  when  qualified  by  the  rest 
of  the  Instruction,  to  the  effect  that  the  evi- 
dence of  bad  character  was  to  be  considered 
only  as  a  circumstance  illustrating  the  facts 
of  the  homicide,  and  indicating  the  aggressor 
and  the  nature  of  the  aggression. 

In  bank.  Appeal  from  superior  court, 
Mendocino  county;   J.  M.  Mannon,  Judge. 

G.  O.  Young  was  convicted  of  manslaugh- 
ter, and  he  appeals.    Affirmed. 

Arthur  J.  Thatcher  and  L.  J.  Maddux,  for 
appellant  Tlrey  L.  Ford,  Atty.  Gen.,  for 
the  People. 

PER  CURIAM.  The  defendant  was  char- 
ged with  murder,  and  appeals  from  a  Judg- 
ment convicting  him  of  manslaughter  and 
from  an  order  denying  him  a  new  trial. 

It  appears  that  on  the  20th  day  of  July, 
1899,  at  4  or  6  o'clock  In  the  afternoon,  the 
defendant  and  Caleb  Greenwood,  with  sev- 
eral other  persons,  were  in  the  saloon  of 
Charles  Lockhart,  near  Monroe  post  office, 
In  Mendocino  county.  Greenwood  and  de- 
fendant being  both  under  the  Influence  of 
liquor,  they  were  soon  engaged  in  a  war  of 
words,  which  concluded  with  Greenwood 
committing  a  violent,  brutal,  and  unjustifi- 
able assault  on  Young,  In  which  Young  was 
thrown  down  on  the  floor  at  least  twice. 
He  was  kicked  and  badly  wounded  in  the 
lace,  the  clothes  were  torn  from  his  body, 
and  he  was  otherwise  maltreated  by  Green- 
wood. This  brutality  finally  ended,  without 
any  Interference  on  the  part  of  the  bystand- 
ers, and  Young  retired  to  a  rear  room,  re- 
dotbed  himself,  returned,  treated  all  hands, 
including  Greenwood,  and  left  the  saloon. 
Abont  two   hours   later  Young   reappeared 


at  the  saloon  with  a  Winchester  rifle  in  his 
hands,  and  inquired  for  Greenwood.  He 
remained  on  and  abont  the  premises  for 
about  half  an  hour,  and  during  that  time 
he  took  a  drink  with  a  friend,  and  asserted 
that  he  was  a  bad  man,  and  would  not  be 
walked  on,  talked  about  shooting  the  bot- 
tles oft  the  bar,  wanted  to  find  Greenwood, 
and  said,  "I'll  fix  him;  I'll  allow  no  man  to 
stamp  me  In  the  floor."  Soon  after  all  this, 
and  abont  2^^  hours  after  the  assault  on 
him  by  Greenwood,  the  defendant  went  out 
at  the  front  door  of  the  saloon,  with  his 
gun  still  in  his  hands,  intending,  as  he  testl- 
fled,  to  go  to  the  pump  at  the  rear  of  the 
saloon  to  wash  the  blood  ott  his  face.  When 
the  defendant  was  near  the  rear  end  of  the 
saloon,  he  saw  Greenwood  at  the  rear  door 
thereof,  and  shot  him  twice,  from  the  ef- 
fects of  which  Greenwood  died  dn  the  fol- 
lowing day.  The  defendant  testified  that 
Immediately  before  the  shooting  Greenwood 
straightened  up,  and  slapped  his  left  hand 
on  his  hip  pocket,  and  said,  "I  am  heeled, 
you  son  of  a  bitch."  Defendant  also  testi- 
fied that  before  the  trouble  with  Greenwood, 
and  on  that  same  day,  he  saw  the  handle 
of  a  pistol  In  Greenwood's  pocket.  An  ap- 
parently disinterested  eyewitness  testified 
that  at  the  time  of  the  shooting  Greenwood 
was  standing  with  one  foot  on  the  step,  with 
his  hand  on  the  door,  and  the  right  band 
by  his  side,  and  made  no  hostile  movement, 
and,  when  Young  came  around,  Greenwood 
said,  "Don't  shoot  me,  Gib."  Another  wit- 
ness, who  heard  the  shooting,  and  went  to 
Greenwood  where  he  fell,  and  stayed  with 
him  till  he  was  removed,  testified  that  he 
searched  Greenwood,  and  found  no  weapon 
on  him.  There  was  no  evidence  except  de- 
fendant's testimony^  tending  to  show  that 
Greenwood  was  armed  at  the  time  of  the 
shooting.  It  was  shown  without  conflict 
In  the  evidence  that  Greenwood's  reputation 
in  the  neighborhood  for  peace  and  quietude 
was  bad,  and  that  defendant  was  well  ac- 
quainted with  that  fact. 

The  only  reasons  urged  for  a  reversal  on 
this  appeal  are  that  the  court  erred  In  refuse 
Ing  defendant's  offered  instruction  No.  7, 
and  in  giving  Ihe  instruction  No.  12  request- 
ed by  the  prosecution.  Said  refused  in- 
struction reads  as  follows:  "Evidence  has 
been  offered  as  to  the  character  of  deceased. 
Greenwood,  for  peace  and  quiet.  I  charge 
you  that,  in  case  of  doubt  as  to  who  was 
the  aggressor,  the  previous  character  of  the 
deceased  for  peace  and  quiet  is  an  impor- 
tant element  to  be  considered  by  the  Jury. 
If  you  believe  from  the  evidence  that  the 
deceased  was  a  quarrelsome  and  dangerous 
man,  and  had  the  reputation  of  being  a 
dangerous  and  quarrelsome  man  In  the  com- 
munity In  which  he  lived,  you  have  the  right 
to  take  these  things  into  consideration  in 
determining  as  to  the  danger  the  defendant. 
Young,  was  in  when  he  fired  the  fatal  shot." 
The  Instruction  given  Is  as  follows:    "Evl- 
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dence  has  been  Introduced  before  you  of  the 
character  of  the  deceased,  and  tending  to 
show  that  he  was  a  violent,  quarrelsome, 
and  dangerous  man.  This  was  not  admit- 
ted as  tending  In  any  way  to  Justify  his 
slaying  by  the  defendant  A  party  has  no 
more  right  to  slay  a  bad  man  than  a  good 
one.  Both  are  equally  protected  under  the  I 
law.  The  unwarranted  slaying  of  either  Is 
equally  a  crime.  The  evidence  of  bad  char- 
acter Is  to  be  considered  by  the  Jury  only 
as  a  circumstance  illustrating  the  facts  of 
the  homicide,  and  indicating  the  aggressor 
and  the  nature  of  the  aggression;  It  being 
more  probable  that  a  man  of  violent  and 
dangerous  character  would  make  an  unpro- 
voked and  deadly  assault  than  that  a  quiet 
and  peaceable  man  would  do  so."  There  Is  no 
valid  objection  to  the  Instruction  given.  The 
words,  "This  was  not  admitted  as  tending  in 
any  way  to  Justify  his  slaying  by  the  defend- 
ant," when  read  with  and  qualified  by  the 
rest  of  the  Instruction,  are  not  improper; 
and  the  Instruction,  thus  read,  correctly 
enunciates  a  principle  of  the  law  of  evidence 
applicable  to  the  case  in  band.  The  instruc- 
tion given  substantially  covers  every  propo- 
sition contained  In  the  refused  instruction, 
and  is  as  favorable  to  the  defendant  as  he 
eonld  reasonably  ask.  In  addition  to  this, 
the  court  also  instructed  the  Jury  fully  as 
to  the  law  of  self-defense  as  it  applied  to 
the  case.  For  the  reasons  given,  there  was 
not  any  error  in  refusing  the  one  or  In  giv- 
ing the  other  of  the  instructions  quoted. 
The  Judgment  and  order  are  affirmed. 


(131  Cal.   4U) 

In  re  ADAMS'  ESTATE.    (Sac.  715.) 

(Supreme  Court  of  California.    Jan.  22,  1901.) 

EXECUTORS— ACCOUNTING— ANNUAL  SETTLE- 
MENTS—FINAL ACCOUNT  — CREDITS  — INDI- 
VIDUAL TRANSACTIONS— FINDI.N'GS—APPPAL. 

1.  Code  Civ.  Proc.  H  1C22,  1(336,  require  an 
executor  to  render  accounts  showing  amounts 
received  and  expended  and  the  amount  of  claims 
presented,  and  that  notice  be  given  of  final  ac- 
counting, and  that  all  claims  nut  passed  in  for- 
mer accounts  may  be  contested  by  hrirs  for 
cause  shown.  Drirf,  that  an  executrix  who  iiied 
and  had  settled  annual  accounts  from  1890  to 
1897  on  final  accounting  might  present,  and 
have  allowed,  a  claim  for  machinery  rented  to 
the  estate  for  the  years  1890  to  1893;  such 
claim  not  having  been  passed  on,  and  an  oppor- 
tunity being  given  to  contest  its  allowance. 

2.  A  finding  by  the  com-t  that  a  claim  by  an 
executrix  for  attorney's  fees  was  reasonable 
will  not  be  interfered  with  on  appeal  except  for 
a  plain  abuse  of  discretion. 

3.  Where  an  executrix  sold  property  of  the 
estate  and  also  property  of  bcr  own,  taking  the 
purchaser's  notes  and  afterwards  crediting  a 
partial  payment  on  her  own  note,  on  the  pur- 
chaser t>ccoming  insolvent  and  returning  the 
property  the  executrix  was  not  entitled  to  trans- 
fer all  the  property  to  the  estate,  crediting  her 
note  with  what  she  deemed  the  value  of  her 
property,  and  to  charge  the  estate  with  the  bal- 
ance due  her,  though  the  purchaser  was  the 
lessee  of  the  realty  of  the  estate,  and  u«icd  the 
property  thereon,  and  after  its  return  it  was 
sold,  and  the  estate  received  the  proceeds. 

4.  Findings  filed  in  contesting  an  accounting 
by  an  executrix  may  be  considered  on  appeal. 


though  it  is  not  necessary  to  have  findings  made 
in  such  case. 

5.  A  decree  allowing  an  account  by  an  execu- 
trix, erroneous  as  to  some  of  the  items,  may  lie 
corrected  on  appeal,  and  so  affirmed. 

Department  2.  Appeal  from  superior  comt. 
Yolo  county;  E.  E.  Gadis,  Judge. 

Accounting  by  Elizabeth  Adams,  a»  execu- 
trix of  D.  Q.  Adams,  deceased.  From  a  de- 
cree allowing  the  account,  the  Bank  of  Wood- 
land, a  (TCdltor,  appeals.  Corrected  and  af- 
firmed. 

Mr.  Craig,  Mr.  Hawkins,  and  Ttaos.  B. 
Bond,  for  appellant  R.  L.  Simpson  and 
Hurst  &  Hurst,  for  respondent 

PER  CURIAM.  Elizabeth  Adams,  the  ex- 
ecutrix of  the  will  of  deceased,  filed  her 
final  account  asking  for  its  settlement  and 
allowance.  The  Bank  of  Woodland,  a  cred- 
itor of  said  estate,  filed  a  written  contest  as 
to  certain  Items  of  the  account  Findings 
were  filed,  and  a  decree  entered  allowing  the 
account  and  the  contested  items.  This  ap- 
peal Is  frcHn  the  decree  and  an  order  deny- 
ing a  new  trial. 

It  is  claimed  that  the  court  erred  In  al- 
lowing the  executrix  the  Item  of  ^,295  for 
the  use  of  bcr  steam  engine  and  harvester  for 
the  years  1890  to  1893.  The  main  argument 
urged  in  support  of  this  contention  is  that  the 
executrix  filed  and  had  settled  her  annual  ac- 
counts from  1890  to  1887,  and  during  this 
time  rendered  four  such  accounts;  and,  for 
the  reason  that  in  those  accounts  no  charge  is 
made  for  the  use  of  the  steam  engine  and 
harvester,  she  should  now  be  estopped  and 
precluded  by  the  decrees  settling  said  ac- 
counts. The  accounts,  as  so  settled,  made  no 
mention  of  the  Items  In  dispute,  and  the  ques- 
tion Is  as  to  whether  In  sticb  case  the  execu- 
trix can  charge  such  item  In  her  final  ac- 
count We  think  the  settlement  of  the  an- 
nual accounts  were  conclusive  only  as  to  such 
matters  as  were  actually  included  therein, 
and  directly  passed  upon  by  the  court  It  Is 
provided  In  Code  Civ.  Proc.  f  1622  et  seq.. 
that  six  months  after  bis  appointment  and 
at  any  time  when  required  by  the  court  of  Its 
own  motion,  or  upon  the  application  of  any 
person  Interested  In  the  estate,  the  executor 
or  administrator  must  render,  for  the  Infor- 
mation of  the  court,  an  exhibit,  under  oath, 
showing  the  amount  of  money  received  and 
expended  by  him,  the  amount  of  all  claims 
presented  against  the  estate,  and  the  names 
of  the  claimants,  and  all  other  matters  neces- 
sary to  show  the  condition  of  Its  affairs. 
Any  person  Interested  may  appear,  and  by 
objections  in  writing  contest  any  account  or 
statement  therein.  Within  30  days  after  the 
expiration  of  the  time  mentioned  in  the  notice 
to  creditors  the  executor  or  administrator 
must  render  a  "full  account  and  report  of  his 
administration."  This  account  must  exhibit 
all  debts  which  have  l)een  presented  and  al- 
lowed during  the  period  embraced  in  the  ac- 
count   If  the  account  be  for  a  final  settle- 
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ment,  the  notice  of  settlement  must  state 
such  fact  On  .the  day  appointed  for  settle- 
ment any  person  Interested  in  the  estate  may 
appear  and  file  his  exceptions,  In  writing,  to 
the  account,  and  contest  the  same.  It  is  then 
provided  by  section  1636:  "All  matters,  in- 
cluding allowed  claims  not  passed  upon  on 
the  settlement  of  any  former  account,  or  on 
rendering  an  exhibit,  or  on  making  a  decree 
of  sale,  may  be  contested  by  the  heirs  for 
cause  shown."  This  item  was  a  matter  not 
passed  upon  on  the  settlement  of  any  former 
account,  and  the  contestant  had  its  day  in 
court,  and  was  allowed  to  and  did  contest  the 
charge.  It  could  not  have  contested  the  Item 
In  any  former  account,  because  no  former  ac- 
count contained  It.  No  matter  what  was  con- 
tained in  former  accounts,  the  item  in  dispute 
here  has  been  only  once  in  any  account,  and, 
when  so  in,  the  contestant  filed  Ms  objection 
in  writing,  produced  its  witnesses,  and  was 
given  a  hearing.  Section  235  of  the  probate 
act  of  1861  contained  the  same  language 
herein  quoted  from  Code  Civ.  Proc.  §1636. 
In  Walls  V.  Walker,  37  Cal.  424,  It  was  held 
that  an  annual  account  of  an  executor  or  ad- 
ministrator is  not  conclusive,  except  as  to 
such  items  as  are  Included  in  It,  and  actually 
passed  upon  by  the  probate  court  In  the 
opinion  It  is  said:  "The  fact  that  the  heirs, 
legatees,  and  creditors  are  thus  expressly  per- 
mitted to  contest  matters  not  included  and 
passed  upon  in  any  former  account  necessa- 
rily Implies  that  the  administrator  is  not  pre- 
cluded from  going  behind  a  former  account, 
and  bringing  forward  charges  which,  through 
inadvertence  or  oversight,  may  have  been 
omitted."  Mr.  Woemer,  in  the  second  edi- 
tion of  his  work  on  the  American  Law  of 
Administration  (page  1126,  f  604),  says: 
"But,  even  where  the  accounting  or  settle- 
ment is  conclusive  as  to  the  matters  adjudi- 
cated, it  cannot  be  conclusive  as  to  matters 
omitted  from  the  account,  which  may,  there- 
fore, be  surcharged  in  subsequent  settle- 
ments." The  text  refers  to  and  is  supported 
by  McLellan's  Appeal,  76  Pa.  St.  235;  Saxton 
V.  Chamberlain,  6  Pick.  422,  425;  Blake  v. 
Pegram,  109  Mass.  541,  551. 

It  Is  further  claimed  that  the  Item  should 
not  be  allowed  for  the  reason  that  the  execu- 
trix agreed  at  the  time  of  the  settlement  of 
her  third  annual  account  that,  if  contestant 
would  consent  to  the  allowance  of  said 
account  as  rendered,  she  would  make  no 
charge  for  the  engine  and  harvester.  It  is 
sufficient  to  say  that  there  was  a  conflict  of 
evidence  as  to  whether  or  not  any  such 
agreement  was  made,  and  the  finding  of  the 
court  is  In  favor  of  the  executrix  upon  the 
proposition.  The  executrix  testified  that  she 
made  no  such  agreement.  As  to  the  sugges- 
tion that  the  executrix  incurred  loss  to  the 
estate  by  the  farming  operations  for  which 
the  charge  Is  made,  there  appears  to  be  no 
evidence  or  finding  upon  the  point.  If  it  had 
been  alleged,  and  found  upon  evidence,  that 
the  item  was  Incurred  In  carrying  on  farm- 


ing operations  by  the  executrix  of  her  own 
volition,  and  that  such  farming  resulted  in 
loss  to  the  estate  equal  to  the  amount  of  the 
charge,  the  court  no  doubt  would  not  have 
allowed  It 

The  account  contained  a  charge  of  $800 
paid  as  attorney's  fees  to  one  Hopkins  for 
services  In  behalf  of  the  estate  as  assistant 
counsel.  The  court  found  "that  the  services 
for  which  the  sum  of  ?800  were  paid  were 
properly  rendered  for  and  on  behalf  of  said 
estate,  and  said  sum  Is  the  reasonable  value 
of  said  services,  and  that  the  same  is  a  proper 
charge  against  said  estate."  There  Is  evi- 
dence sufficient  to  support  this  finding.  The 
court  below  had  the  right  to  determine  what 
services  were  rendered,  and  the  reasonable 
value*  thereof.  The  order  of  the  lower  court 
as  to  attorney's  fees  will  not  be  Interfered 
with,  except  In  case  of  a  plain  abuse  of  dis- 
cretion. Freese  v.  Pennie,  110  Cal.  470,  42 
Pac.  078. 

The  account  charged  the  estate  with  the 
following:  "Balance  on  note  of  $7,111.11  due 
Elizabeth  Adams  from  J.  B.  Williams,  Sept  . 
1st  1882,  for  which  she  received  from  Wil- 
liams property  of  the  value  of  $5,000  (steam 
engine  and  harvester),  and  estate  received 
from  Williams  property  of  the  value  of  $2,- 
111.11,  the  same  being  still  due  from  the  es- 
tate and  unpaid,  $2,111.11."  The  court  erred 
In  allowing  this  item.  The  evidence  shows 
that  in  the  year  1890  the  executrix  leased  the 
lands  of  the  estate  to  one  Williams  for  the 
term  of  five  years.  Williams  bought  of  the 
executrix  a  large  amount  of  personal  prop- 
erty of  the  estate,  for  which  he  gave  two 
notes,  one  for  $0,700,  and  another  for  $1,826. 
He  also  bought  the  steam  engine  and  har- 
vester, giving  the  executrix  his  note  for  the 
purchase  price,  $6,600.  On  September  1, 1882, 
Williams  owed  the  estate  on  the  two  notes, 
with  hiterest,  $13,434.73,  and  the  executrix 
on  the  note  and  interest  for  the  engine  and 
harvester  $7,111.11.  Williams  had  paid  the 
executrix  $690.20  prior  to  September  Ist 
which  she  had  applied  on  her  own  $6,500 
note.  Williams,  at  the  last-named  date,  was 
Insolvent  and  transferred  all  the  property  he 
had  bought  of  the  estate,  with  some  other 
property,  to  the  executrix  for  the  estate.  He 
also  transferred  the  engine  and  harvester  to 
the  executrix  in  her  own  right  In  other 
words,  the  estate  took  hack  from  Williams  its 
property,  and  the  executrix,  In  her  own  right, 
took  back  the  engine  and  harvester.  The 
executrix  received  on  her  note  of  $6,500  the 
$690.20,  credited  the  note  with  $5,000,  the 
amount  she  deemed  to  be  the  value  of  the 
engine  and  harvester  when  returned  to  her, 
and  seeks  to  charge  the  estate  with  the  bal- 
ance due  on  the  note,  $2,111.11.  There  Is 
nothing  In  this  record  to  justify  any  theory 
upon  which  the  estate  could  be  held  for  the 
balance  of  Williams'  debt  to  the  executrix. 
The  estate  claimed  no  Interest  in  the  transac- 
tion. It  was  not  tlie  guarantor  of  the  debt  of 
Williams  to  the  executrix.  The  property  re- 
turned to  the  estate  was  for  the  benefit  of 
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the  estate.  If  the  entire  amount  of  property 
returned  was  sold  for  sufficient  to  pay  the 
notes  In  full  due  by  Williams  to  the  estate, 
and  the  note  due  the  executrix  in  her  own 
right,  and  the  account  clearly,  showed  this,  a 
different  question  would  be  presented.  But 
what  right  had  the  executrix  to  talie  back 
her  own  property,  fix  her  own  appraisement 
upon  It,  credit  her  not6  with  the  amount  so 
fixed,  and  charge  the  estate  with  the  balance? 
She  has  charged  the  estate  with  $4,295  for 
the  use  of  this  property  80  returned  to  her, 
she  received  the  ?C90.20  from  Williams,  and 
she  now  seelcs  to  charge  the  amount  of  the 
face  of  the  note,  less  her  own  value  placed 
upon  the  engine  and  harvester.  In  selling 
the  property  of  the  estate  to  Williams  and 
in  taking  it  back  the  executrix  acted  without 
any  order  of  court.  Williams,  It  is  claimed, 
was  Insolvent  as  to  the  estate,  but  it  is  sought 
to  have  the  estate  make  him  solvent  as  to  the 
executrix.  There  was  not  any  separate  ac- 
count kept  of  the  property  so  returned  to  the 
estate,  and  It  cannot  be  said  that  the  estate 
,  ever  received  even  the  face  value  of  its  notes 
given  by  Williams.  The  executrix  testified: 
"The  property  received  from  Williams  on  this 
settlement  has  all  been  received  by  the  es- 
tate. Most  of  it  has  been  sold,  the  funds 
derived  from  the  sales  paid  into  the  estate, 
and  the  accounts  show  it.  Of  course,  a  large 
amount  of  this  property  'was  used  for  the  es- 
tate, and  some  of  it  worn  out  on  the  lands  of 
the  estate."  When  findings  are  filed  in  a 
contest  of  this  kind,  they  may  be  considered 
for  the  purpose  of  determining  the  issues  up- 
on which  such  findings  are  made.  Miller  y. 
Lux,  100  Cal.  613,  35  Pac.  345,  639.  But  It 
Is  not  necessary  to  have  findings  In  such  case. 
In  re  Levlnson's  Estate,  108  Cal.  455,  41  Pac. 
483,  42  Pac.  479.  When  the  decree  allowing 
a  final  account  Is  found  to  be  erroneous  as  to 
an  item  or  items,  this  court  may  direct  the 
decree  to  be  corrected,  and,  as  corrected,  af- 
firm it  In  re  Parsons'  Estate,  65  Cal.  240, 
3  Pac.  817.  The  court  below  fs  directed  to 
correct  the  decree  as  to  the  Item  of  $2,111.11 
In  accordance  with  this  opinion,  and,  as  so 
modified  and  corrected.  It  is  affirmed,  with 
costs  to  appellant 


(Ul  Cal.  HM) 

JOOSrr  v.  CRAIG  et  aL    (S.  P.  1,502.) 

(Supreme  Court  of  California.    Feb.  7,  1901.) 

NOTARIES  PUBLIC— ACKNOWLEDGMENT— NBO- 
LIGENCEV-IDENTITY  OF  AFFIANT— CON- 
TRIBUTORY   NEGLIGENCE. 

1.  Under  Pol.  Code,  {  801,  providing  that  a 
notary  public  and  the  sureties  on  hia  bond  are 
liable  to  a  party  injured  for  all  damages  sus- 
tained by  the  misconduct  or  neglect  of  the  no- 
tary, a  notary  does  not  act  judicially  in  taking 
an  acknowledgment,  and  is  liable  for  negli- 
gence. 

2.  In  an  action  against  a  notary  for  negli- 
gence in  taking  an  acknowledgment,  in  certify- 
ing that  the  person  appearing  before  him  was 
the  person  described  in  the  deed,  a  nonsuit,  on 
the  ground  that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  implied  that  plaintiff's  case 


as  to  the  negligence  of  the  notary  was  made 
out. 

3.  Where  a  notary,  in  acknowledging  a  deed, 
certified  that  the  person  appearing  l)efore  him 
was  known  to  him  to  l>e  the  person  described 
in  the  deed,  there  was  no  negligence  in  the 
grantee  in  relying  on  such  certificate. 

4.  Under  Civ.  Code,  §§  1185,  1189,  providing 
that  an  acknowledgment  of  an  instrument 
should  not  be  taken  unless  the  officer  taking  it 
knows,  or  has  the  oath  of  a  credible  witness, 
whose  name  must  be  stated,  that  the  person 
making  the  acknowledgment  is  the  person  de- 
scribed in  the  instrument,  a  notary  public  not 
obeying  the  statute  is  liable  for  damages  to 
any  one  injured  by  relying  on  the  certificate  of 
acknowledgment. 

5.  Where  a  notary,  in  acknowledging  a  deed, 
certiix'd  that  he  knew  the  person  to  lie  A-,  "and 
the  person  described  in  the  deed,"  and  in  an 
action  against  the  notary  by  the  grantee  it  was 
shown  that  the  person  described  in  the  deed 
did  not  execute  it,  the  notary  was  not  entitled 
to  have  a  motion  for  nonsuit  granted  on  the 
ground  that  it  did  not  appear  that  some  person 
known  to  the  notary  by  the  name  of  A.  did  not 
appear  and  make  tiie  acknowledgment 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  Eidwaid 
A.  Belcher,  Judge. 

Action  by  Behrend  Joost  against  Lee  D. 
Oralg  and  others.  From  a  judgment  in  de- 
fendants' favor,  plaintiff  appeals.    Reversed. 

Mullany,  Crant  &  Cuahing,  for  appellant 
Denson,  Oatman  &  Denson  and  W.  T.  Rag- 
gett for  respondents. 

TEMPLE,  J.  This  is  an  action  against  a 
notary  public  and  bis  sureties  for  damages 
charged  to  have  resulted  from  the  negligence 
of  the  notary.  As  appears  from  the  record. 
In  April,  1891,  one  Fisher,  who  was  a  real- 
estate  bn^er  in  San  Francisco,  as  such  bro- 
ker offered  to  sell  to  plaintiff  10  lots  of  land 
situate  In  San  Mateo  county,  then  standing 
In  the  name  of  Charles  A.  Anderson.  The 
lots  were  part  of  the  Abbey  Homestead  Asso- 
ciation's lands.  Plaintiff  was  familiar  with 
these  lands,  and  had  bought  a  portion  of 
them.  He  contracted  with  Fisher  at  once 
for  the  property,  agreeing  to  pay  $1,000  for 
It  conditioned,  as  usual,  upon  the  title.  He 
had  an  abstract  made,  and,  finding  that  the 
title  of  Anderson  was  good,  informed  the 
broker  that  he  would  pay  whenever  he  receiv- 
ed a  deed  from  Anderson  properly  executed. 
A  deed  was  produced,  apparently  executed 
by  Charles  A.  Anderson,  and  acknowledged 
before  the  defendant  notary,  and  certHed  by 
him  as  follows:  "On  this  27tli  day  of  April, 
In  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-one,  before  me,  Lee  D. 
Craig,  a  notary  public  in  and  for  said  city 
and  county,  duly  commissioned  and  sworn, 
personally  ai^ared  Charles  A.  Anderson, 
known  to  me  to  be  the  person  described  in, 
whose  name  is  subscribed  to,  who  executed, 
the  within  and  annexed  Instrument  and  be 
duly  acknowledged  to  me  that  he  executed 
the  same,"  etc.  In  the  body  of  the  deed  the 
grantor  Is  described  as  "Charles  A.  Ander- 
son, of  Redwood  City,  county  of  San  MateOb 
state  of  California."    It  turned  oat  that  tt» 
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deed  was  a  forgery,  and  was  not  executed  or 
acknowledged  by  Cbarles  A.  Anderson,  of 
Bedwood  City,  or  by  any  person  known  by 
that  name,  but  the  name  of  Charles  A.  An- 
derson was  written  by  one  Frank  C.  Koen. 
Plaintiff  accepted  the  deed  and  paid  his  mon- 
ey, relying  solely  upon  the  certificate  of  the 
notary.  The  lots  were  of  the  market  value 
of  $1,000.  The  plaintiff,  through  bis  reliance 
upon  the  certificate,  paid  the  said  sum  of 
$1,000,  which  was  thereby  lost. 

It  Is  provided  in  section  801  of  the  Political 
Code  that,  "for  the  official  misconduct  or  neg- 
lect of  a  notary  public,  he  and  the  sureties 
on  his  official  bond  are  liable  to  the  parties 
Injured  thereby  for  all  the  damages  sustain- 
ed." This  statute  sets  at  rest  one  of  the  con- 
tentions of  respondent  that  In  making  an 
acknowledgment  a  notary  acts  judicially,  and 
Is  therefore  not  liable  in  damages  for  mere 
negligence. 

At  the  trial  the  court,  on  motion  of  defend- 
ants, granted  a  nonsuit,  on  the  ground  "that 
It  appears  from  the  evidence  that  plaintlCC 
■was  guilty  of  such  negligence  as  to  put  It  be- 
yond his  power  to  recover  anything  from  de- 
fendants." This  ground  Implies  that  In  other 
respects  the  case  for  plaintiff  was  made  out. 
There  could  not  be  contributory  negligence 
unless  there  was  first  negligence  to  which  It 
contributed.  There  was  no  evidence  which 
tended  to  show  negligence  on  the  part  of  the 
plaintiff,  except  that  when  the  deed,  appar- 
ently executed  by  Anderson,  acknowledged 
before  the  defendant  notary,  and  certified  as 
above  set  out,  was  delivered  to  him  by  Fish- 
er, he  paid  over  the  money  to  Fisher  with- 
out further  inquiry  as  to  the  identity  of  the 
grantor.  This  was  not  negligence  on  the 
part  of  plalntift.  He  had  a  right  to  rely  up- 
on the  certificate  of  the  notary,  and  to  pre- 
sume without  question  that  such  officer  had 
done  his  duty.  No  circumstance  was  brought 
to  his  attention  which  could  raise  a  suspicion 
to  the  contrary.  There  was  nothing  which 
could  have  put  the  most  prudent  man  ui>on 
Inquiry.  And  the  notary  cannot  excuse  his 
negligence,  under  such  circumstances,  by  the 
claim  that  the  party  who  has  been  injured 
lias  trusted  to  his  faithful  performance  of 
duty.  The  whole  theory  that  the  record  of 
such  Instruments  gives  constructive  notice  of 
the  contents  of  recorded  instruments  is  found- 
ed upon  the  proposition  that  upon  proper  in- 
vestigation the  genuineness  of  such  instru- 
ments has  been  determined.  The  certificate 
Is  also  received  as  evidence  in  a  trial  in  a 
court  of  law  that  the  deed  Is  genuine.  If  the 
deed  Is  not  genuine,  but  Is  forged,  the  notary 
and  his  sureties  ought  to  be  held  for  all  dam- 
ages, unless  they  have  taken  the  precautions 
expressly  required  by  the  statute.  The  legis- 
lature has  taken  great  care,  thougli,  consider- 
ing the  Importance  of  the  matter,  not  too 
great,  to  make  this  certificate  reliable.  Sec- 
tion 1186  of  the  Civil  Code  provides  as  fol- 
lows: "The  acknowledgment  of  an  Instru- 
ment must  not  be  taken  unless  the  officer  tak- 


ing it  knows,  or  has  satisfactory  evidence, 
on  the  oath  or  affirmation  of  a  credible  wit- 
ness, that  the  person  making  such  acknowl- 
edgment is  the  individual  who  is  described  in 
and  who  executed  the  Instrument;  or,  If  ex- 
ecuted by  a  corporation,  that  the  person  mak- 
ing such  acknowledgment  Is  the  president  or 
secretary  of  such  corporation."  The  notary 
Is  expressly  forbidden  to  take  the  acknowl- 
edgment unless  he  knows  that  the  person 
making  the  acknowledgment  Is  the  person 
described  In  the  Instrument.  Here  such  per- 
son was  described  as  Charles  A.  Anderson, 
of  Redwood  City.  If  he  did  not  know  this. 
It  should  have  been  proven  by  the  oath  of 
a  credible  witness,  whose  name  must'be  stat- 
ed. Section  1189,  Id.  It  Is  not  enough  that 
the  person  be  introduced  to  the  notary  by  a 
responsible  person.  If  that  were  enough, 
there  would  be  no  purpose  in  requiring  the 
oath;  for  such  person  could  always  furnish 
the  Introduction.  This  point  has  been  often 
decided,  although  sufficiently  obvious  from 
the  statute.  To  take  an  acknowledgment  up- 
on such  Introduction,  without  the  oath,  is 
negligence  sufficient  to  render  the  notary  lia- 
ble In  case  the  certificate  turns  out  to  be  un- 
true. 

The  matter  was  considered  In  Jones  v. 
Bach,  48  Barb.  568.  It  is  there  said:  "The 
object  of  all  these  well-considered  provisions, 
relative  to  the  proof  and  recording  of  convey- 
ances of  real  estate,  was  to  protect  owners 
of  property  and  their  creditors  against  for- 
gery, as  well  as  to  secure  the  rights  of  gran- 
tees and  mortgagees  against  spurious  and 
fraudulent  conveyances.  Would  this  object 
be  effected  by  the  manner  In  which  the  .ac- 
knowledgment in  this  case  was  mode?  Any 
one  could  be  falsely  personated  without  check 
or  liability  to  punishment  for  crime,  if  a  mere 
Introduction  at  the  moment  shall  authorize 
the  officer  to  take  the  acknowledgment  The 
person  who  introduces,  if  the  statement  be 
false,  only  commits  a  falsehood;  but,  if  he 
is  sworn  as  to  the  truth  of  his  statement, 
should  It  be  knowingly  false,  he  is  guilty  of 
perjury,  and  liable  to  a  prosecution  for  a 
felony."  The  statute  of  New  York  there  con- 
sidered was  not  as  clear  on  this  proposition 
as  ours.  It  did  not  expressly  require  the 
oath,  but  only  "satisfactory  evidence."  But, 
even  under  that  language.  It  was  held  that 
a  mere  introduction  is  not  enough.  The  cer- 
tificate here  gave  assurance  that  the  notary 
knew  of  his  own  knowledge,  and  not  upon 
mere  hearsay,  that  the  grantor  was  Charles 
A.  Anderson,  of  Redwood  Oty.  If  this  cer- 
tificate was  not  true,  the  notary  should  be 
held.  The  same  matter  was  discussed  in 
State  V.  Meyer,  2  Mo.  App.  413.  The  court 
makes  some  suggestions  as  to  what  degree 
of  acquaintance  will  authorize  the  notary  to 
certify  that  he  has  personal  knowledge,  and 
also  upon  the  proposition  that  an  introduc- 
tion, even  by  a  responsible  person,  could  not 
be  relied  upon,  and  says:  "It  is  obvious  that, 
when  an  officer  taking  an  acknowledgment 
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and  making  a  certificate  assumes  any  such 
fact,  he  does  It  at  his  own  risk.  The  law- 
warns  him,  when  he  has  not  'personal  knowl- 
edge' of  his  own,  to  resort  to  certain  observ- 
ances which  the  law  supposes  to  be  sufficient 
in  practice  to  prevent  Imposition.  ♦  •  • 
But  such  a  certificate  la  infinitely  less  liable 
to  deceive  or  mislead  than  a.  declaration  that 
the  party  making  the  acknowledgment  is  well 
known  to  the  olflcer  making  the  certificate. 
It  puts  all  pei-sons  upon  Inquiry,  and  fur- 
nishes a  clue  for  conducting  It,  and  it  com- 
piles with  the  law."  This  makes  the  cer- 
tificate upon  personal  knowledge  a  guaranty 
of  the  genuineness  of  the  instrument,  and  the 
court  adds:  "It  is  perfectly  idle  for  him  to 
protest  that  he  did  not  know  or  suspect  that 
bis  certificate  was  false.  That  may  be  taken 
for  granted,  but  it  is  nothing  to  the  purpose. 
His  business  was  to  know  that  It  was  true." 
A  notary  may  take  all  due  precautions,  and 
fully  comply  with  the  statute,  and  still  be  de- 
ceived. In  such  case  he  would  not  be  held 
liable,  but.  If  he  has  not  fully  complied  with 
the  statute,  the  rule  announced  above  Is  not 
a  whit  too  stringent.  This  case  was  follow- 
ed and  commented  upon  in  State  v.  Balmer, 
77  Mo.  App.  4fi3. 

It  may  be  here  remarked  that  the  witness 
by  whose  oath  the  execution  of  an  Instru- 
ment is  proven,  when  the  person  executing 
the  Instrument  was  not  previously  known  to 
the  oflicer,  must  himself  be  known  to  the 
notary.  This  is  implied  by  the  requirement 
that  the  officer  shall  certify  that  such  person 
Is  a  credible  witness.  When  these  necessary 
facts  do  not  exist,  the  notary  is  expressly 
prohibited  from  taking  the  acknowledgment 
at  all.  When  the  notary  does  not  obey  this 
statute,  be  should  expect  to  be  held  liable; 
and,  I  wish  to  repeat,  these  requirements  are 
of  g:reat  Importance  to  the  business  world, 
and  not  at  all  too  exacting.  Bank  t.  Mur- 
fey,  68  Cal.  455,  9  Pac.  S13,  is  not  in  conflict 
with  these  views.  Murf ey  took  the  acknowl- 
edgment to  a  deed  of  one  who  personated 
the  true  owner,  and  signed  bis  name  to  the 
instrument.  The  deed  did  not  mn  to  the 
Impostor  by  his  true  name,  but  was  taken 
by  him  to  the  president  of  the  bank,  and  an 
application  was  made  for  a  loan.  The  im- 
IK)stor  then  assumed  the  name  of  the  ficti- 
tious grantee  named  in  the  forged  deed. 
The  president  of  the  bank,  after  getting  an 
abstract  of  the  title,  caused  a  note  and  mort- 
gage to  be  prepared,  and  they  were  signed  by 
the  Impostor  In  the  bank,  and  were  there  ac- 
knowledged before  a  bank  clerk,  who  was  a 
notary.  This  acknowledgment  was  taken 
and  certified  by  the  employe  of  the  bank,  by 
the  express  direction  of  the  bank  president, 
who  made  the  loan  for  the  bank.  The  pres- 
ent case  would  have  resembled  that  had 
Joost  taken  the  Impostor  to  the  notary,  and 
requested  him  to  acknowledge  and  certify  to 
the  execution  of  the  deed,  upon  the  mere  in- 
troduction to  him  by  Joost.  Such  Introduc- 
tion would  not  have  justified  the  officer,  or 


have  constituted  a  defense  to  a  suit  hj  a, 
grantee  of  Joost;  but  by  the  rule  announced 
in  that  case,  Joost  would,  under  tbe  circum- 
stances supposed,  have  been  guilty  of  con- 
tributory negligence.  There  Is  no  ground  for 
such  a  contention  here.  Fisher,  a  real-estate 
broker,  knowing  that  Joost  was  desirons  of 
purchasing  land  in  the  "Homestead  Tract," 
informed  him  of  the  oiq;>ortunlty,  and  apon 
being  furnished  the  deed  certified  by  Craig, 
as  notary,  he  paid  his  money.  'Even  bad 
Fisher  been  the  agent  of  Joost,  there  Is  notli- 
Ing  to  show  that  he  bad  any  reason  to  doubt 
the  truthfulness  of  the  certificate.  It  does 
not  appear,  as  it  did  in  tbe  Oakland  Case. 
that  Fisher  knew  that  tbe  certificate  falsely 
stated  that  the  officer  knew  that  the  person 
making  tbe  acknowledgment  was  tbe  person 
described  in  the  instrument  Had  this  state- 
ment in  the  certificate  been  true,  there  could 
have  been  no  imposition. 

It  is  argued  that  the  judgment  of  nonsnit 
should  be  affirmed,  because  it  was  not  prov- 
en that  some  person  known  to  the  notary  as 
Charles  A.  Anderson  did  not  appear  before 
tbe  notary  and  make  the  acknowledgment 
Had  such  been  the  fact  it  would  not  have 
been  enough.  The  person  might  be  known 
to  him  as  Charles  A.  Anderson,  though  intro- 
duced to  him.  The  certificate  states.  In  ef- 
fect, that  the  notary  knew  him  to  be  Charles 
A.  Anderson,  and  the  person  described  in  tbe 
instrument  to  wit  Charles  A.  Anderson,  of 
Redwood  Olty. 

The  nonsuit  was  expressly  granted  because 
of  supposed  negligence  on  the  part  of  Joost 
As  already  stated,  this  ipiplles  that  the  court 
was  satisfied  that  the  certificate  was  false, 
and  there  was  some  evidence  tending  to  es- 
tablish such  fact  It  was  shown  that  Charles 
A.  Anderson,  of  Redwood  City,  did  not  exe- 
cute the  deed,  and  did  not  appear  before  the 
notary,  and  the  signature  was  forged  by 
Keen,  who  had  and  exhibited  the  deed  be- 
fore the  acknowledgment  was  made.  Keon 
furnished  the  deed  to  Fisher,  and  received  the 
money.  This  was  a  fact  peculiarly  within 
the  knowledge  of  the  defendant  notary,  and 
which,  In  the  nature  of  things,  it  would  be 
difficult  for  plaintiff  to  prove.  Under  such 
circumstances,  slight  evidence  is  sufficient  to 
shift  the  burden  of  proof.  People  v.  Lundln, 
120  Cal.  30S,  52  Pac.  807.  The  judgment  is 
reversed,  and  a  new  trial  ordered. 

We  concur:  McFARLAND,  J.;  HEN- 
SHAW,  J. 


(m  CaL  5U) 
PEOPLE  v.  JOHNSON.     (Cr.   626.) 
(Supreme  Court  of  California.     Feb.  9.  1901.) 

CRIMINAL    LAW— INTENT   TO   COMMIT    HAPB- 

EVIDENOE  —  INSTRUCTIONS  —  WIT- 
N  ESSES— I M  PEACHMENT. 

1.  Defendant  enticed  a  girl  atced  12  years  into 
his  room,  unbuttoned  her  clothes,  pnt  her  on 
the  bed,  unbuttoned  his  own  clothes,  exposine 
his  private  parts,  and  touched  and  fondled  tbe 
private  parts  of  the  girl.    He  tried  to  have  in- 
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terconrse  with  her,  but'  did  not,  because  of 
her  refusal.  Beld,  that  a  Terdict  ol  guilty  of 
assault  with  intent  to  commit  rape  was  justi- 
fied, since,  she  being  under  16  years  of  age  and 
incapable  of  consenting,  if  he  had  in  fact  had 
sexual  intercourse  with  her  it  would  have  been 
rape,  and  the  intent  with  which  he  committed 
the  assault  must  be  supposed  to  be  such  as 
-would  ordinarily  accompany  such  acts. 

2.  The  court  refused  defendant's  request  to 
charge  that,  in  order  to  find  him  guilty  of  an 
assault  with  intent  to  commit  rape,  the  assault 
must  hare  been  made  with  the  intent  to  per- 
petrate the  crime  of  rape  at  all  events,  and  if 
he  voluntarily  abandoned  the  attempt,  if  any 
there  was,  they  must  find  him  not  guilty.  Held, 
that  the  request  was  correctly  refused,  as  the 
crime  was  complete  wh^n  the  assault  was 
made  with  the  intent  to  rape,  and  defendant 
could  not  purge  himself  of  the  crime  he  had 
committed  by  ceasing  to  continue  the  attempt. 

3.  On  trial  of  defendant  for  assault  with  in- 
tent to  commit  rape,  the  fact  that  the  district 
attorney  was  permitted  to  read  certain  ques- 
tions and  answers  to  two  little  girls,  while  on 
the  witness  stand,  from  their  testimony  given 
on  the  preliminary  examination  of  the  defend- 
ant before  the  magistrnte,  over  defendant's 
objection  that  the  prosecution  was  trying  to  im- 
peach their  own  witnessed,  was  not  prejudicial 
error,  since  the  girls  were  the  only  material 
witnesses  against  him,  and  he  would  have  been 
benefited  by  any  weakening  of  their  testimony. 

Temple,  J.,  dissenting. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  city  and  county  of 
San  Francisco;  Frank  H.  Dunne,  Judge. 

Charles  Nells  Johnson  was  couTlcted  of 
assault  with  Intent  to  commit  rape,  and  ap- 
peals.   Affirmed. 

John  S.  Partridge,  for  appellant  Tlrey 
L.  Ford,  Atty.  Gen.,  for  the  People. 


COOPER,  C.  The  defendant  was  charged 
in  the  Information  of  the  crime  of  an  as- 
sault with  intent  to  commit  rape,  and  upon 
trial  was  convicted.  He  appeals  from  the 
judgment  and  order  denying  his  motion  for 
a  new  trial. 

1.  It  Is  contended  that  the  erldence  falls 
to  show  that  defendant  made  the  assault 
with  the  Intent  to  commit  rape,  but  that  his 
Intention  was  to  gratify  an  unnatural  de- 
sire, which  is  not  a  crime  under  the  statute. 
The  evidenee  shows  that  the  defendant  en- 
ticed two  little  girls  (one  aged  12  years,  the 
age  of  the  other  not  appearing  in  the  rec- 
ord) Into  hlB  room,  unbuttoned  the  clothes 
of  the  12  year  old  girl,  put  her  on  the  bed, 
unbuttoned  his  own  clothes,  and  exposed 
his  private  parts,  and  touched  and  fondled 
the  private  parts  of  the  little  girl  in  a 
manner  too  shocking  and  disgusting  to  be 
repeated  in  an  opinion  of  this  court.  The 
child  upon  whom  the  defendant  performed 
in  the  unnatural  and  disgusting  manner  be- 
fore stated  testified  that  defendant  did  not 
try  to  enter  or  touch  her  person  with  his 
private  parts,  but  could  have  done  so;  that 
he  w^anted  to  have  Intercourse  with  her,  but 
did  not  The  other  little  girl  testified  to  sub- 
tstantially  the  same  thing,  and  in  addition 
stated  that  defendant  wanted  to  and  tried 
to  have  sexual  Intercourse  with  the  12  year 


old  girl  who  had  submitted  to  bis  unnatural 
and  disgusting  desires,  but  that  she  would 
not  let  him.  This  is  the  substance  of  the 
testimony,  and  we  think  the  jury  were  justi- 
fied in  finding  the  intention  of  the  defendant 
to  be  as  alleged  in  the  information.  The  de- 
fendant assaulted  the  child.  Being  under  16 
years  of  age,  she  was  incapable  of  consent- 
ing, and  therefore  the  assault  was  in  law 
without  her  consent.  If  he  had  in  fact  had 
sexual  intercourse  with  her,  he  would  have 
been  guilty  of  rape.  As  he  did  not  have 
sexual  Intercourse  with  her,  but  did  as- 
sault her,  the  question  as  to  his  intent  was 
to  be  determined  by  all  the  circumstances 
and  by  the  acts  of  defendant  The  facts  that 
defendant  unbuttoned  his  trousers,  that  he 
took  out  his  private  parts,  that  he  wanted 
to  have  sexual  intercourse,  but  the  child  re- 
fused, were  sufficient  to  justify  the  jury  in 
drawing  the  logical,  rational  conclusion  that 
defendant's  object  was  to  have  sexual  in- 
tercourse with  the  child.  Whether  he  desist- 
ed because  he  had  satisfied  his  morbid,  de- 
praved passions  in  the  manner  described  in 
the  evidence,  or  because  he  was  afraid  of 
an  outcry  from  the  child,  or  because  of  his 
Impotence,  are  all  matters  of  conjecture. 
We  do  not  think  the  crime  charged  against 
this  defendant,  and  of  which  he  was  con- 
victed, is  of  such  a  nature  that  we  should 
attempt  to  shield  him  upon  imaginary  rea- 
sons, or  upon  a  theory  that  might  possibly 
account  for  his  acts  as  being  done  with  the 
intent  only  to  gratify  an  unnatural  desire. 
We  must  suppose  that  his  acts  were  done 
with  the  purpose  and  desire  that  would  or- 
dinarily characterize  the  acts  of  an  indi- 
vidual of  the  uiale  sex  when  such  acta  were 
done  with. one  of  the  female  sex.  That  a 
man  would  entice  a  little  girl  into  his  room, 
lock  the  door,  put  her  on  the  bed,  undress 
her,  and  fondle  her  for  the  purpose  of  grat- 
ifying an  unnatural  desire,  and  not  for  the 
purpose  of  having  sexual  intercourse,  la 
possible,  but  not  at  all  probable.  The  In- 
tent of  a  person  cannot  be  proven  by  direct 
and  positive  evidence.  It  is  a  question  of 
fact  to  be  proven,  like  any  other  fact,  by 
acts,  conduct  and  circumstances.  People  v. 
Landman,  103  Cal.  581,  37  Pac.  518.  It  was 
the  peculiar  province  of  the  jury  to  find  the 
intent  People  v.  Swalm,  80  Cal.  49,  22 
Pac.  67.  If  the  facts  proven  were  such  that 
the  jury  might  reasonably  infer  the  intent 
to  be  as  found  by  them,  we  would  not  be 
justified  in  disturbing  the  finding.  We  cau- 
not  say,  as  a  matter  of  law,  that  the  jury 
was  not  justified  In  finding  the  Intent  as 
alleged  from  the  acts  of  defendant  and 
the  circumstances  under  which  they  were 
committed. 

2.  It  is  claimed  that  the  court  erred  in  re- 
fusing to  give  the  following  instruction  re- 
quested by  defendant:  "In  order  to  find  a 
j  defendant  guilty  of  an  assault  with  intent  to 
commit  rape,  the  assault  must  have  been 
made  with  intent  to  perpetrate  the  crime  of 
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rape  at  all  events.  If  yon  find  that  defend- 
ant yoluntarlly  abandoned  the  attempt,  U  any 
there  was,  yon  must  find  him  not  guilty." 
We  are  not  given  the  benefit  of  counsel's 
ylews  as  to  why  the  refusal  was  error,  and 
•we  think  the  court  correctly  refused  the  In- 
struction. The  Instruction,  with  the  excep- 
tion of  the  latter  sentence,  is  substantially 
given  la  other  parts  of  the  charge.  We  do 
not  think  the  latter  sentence  states  a  correct 
proposition  of  law.  If  the  defendant  made 
an  assault  as  charged  in  the  Information, 
with  the  Intent  to  commit  rape,  the  ofTense 
was  complete.  He  could  not  afterwards 
purge  himself  of  the  crime  he  had  committed 
by  ceasing  to  continue  the  attempt.  If  he 
bad  not  ceased  from  some  cause  or  other,  the 
crime  of  rape  would  have  been  committed. 
The  statute  has  made  the  attempt  a  crime. 
If  defendant  made  the  attempt  he  is  guilty  of 
the  crime  as  charged.  We  agree  with  the 
following  portion  of  the  opinion  of  the  su- 
preme court  of  Michigan,  in  People  v.  Courier, 
TO  Mich.  368,  44  N.  W.  572:  "In  cases  of 
this  kind  it  Is  not  necessary  that  It  should 
be  shown,  as  in  rape,  that  the  accused  intend- 
ed to  gratify  his  passion  at  all  events.  If  he 
Intended  to  have  sexual  Intercourse  with  the 
child,  and  took  steps  looking  towards  such  in- 
tercourse, and  laid  hands  upon  her  for  that 
purpose,  although  he  did  not  mean  to  use  any 
force,  or  to  complete  his  intent  If  It  caused 
the  child  pain,  and  desisted  from  his  attempt 
as'  soon  as  It  hurt,  he  yet  would  be  guilty  of 
an  assault  with  Intent  to  commit  the  crime 
charged  in  the  information."  The  contention 
of  counsel  for  appellant  is  that,  although  de- 
fendant made  the  assault  and  attempted  to 
commit  rape  upon  the  child,  he  is  not  guilty 
of  assault  with  attempt  because  he  of  his  own 
volition  ceased  the  attempt  If  the  father  of 
the  child  had  approached  defendant  while  en- 
gaged in  the  attempt,  and  defendant  of  his 
own  volition  ceased  the  attempt,  he  would 
not  be  guilty,  if  the  requested  Instruction  fs 
law. 

3.  The  district  attorney  was  permitted,  un- 
der defendant's  objection,  to  read  certain 
questions  and  answers  to  the  little  girls  while 
on  the  witness  stand,  from  their  written  tes- 
timony given  on  the  preliminary  examination 
of  defendant  before  the  magistrate.  Defend- 
ant objected  upon  the  sole  ground  that  the 
prosecution  was  trying  to  impeach  their  own 
witnesses.  The  mere  fact  that  the  prosecu- 
tion tried  to  impeach  these  witnesses  could 
not  have  Injured  appellant,  for  they  were 
the  only  material  witnesses  against  htm,  and 
he  would  have  been  benefited  by  any  weaken- 
ing of  their  testimony.  And  it  is  not  true 
that,  u  an  absolute  proposition  of  law,  par- 
ties may  not  Impeach  their  own  witnesses. 
They  may  sometimes  do  so,  and  especially 
When  they  are  honestly  surprised  at  adverse 
testimony  given  by  witnesses  whom  they 
themselves  have  called.  The  usual  objection 
to  a  party  asking  his  own  witness  if  he  had 
not  made  statements  contrary  to  his  testi- 
mony U  that  thereby  hearsay  evidence  Is  pre- 


sented to  the  jnry.  -No  such  objection  was 
made  in  the  case  at  bar;  but,  if  it  bad  been, 
it  would  not  have  presented  prejudicial  error, 
even  if  error  be  conceded,  for  the  former 
statements  about  which  the  girls  were  asked 
were  substantially  the  same  as  their  testi- 
mony at  the  trial.  This  disposes  of  all  as- 
signments of  error  argued  by  counseL  Tba 
Judgment  and  order  should  be  affirmed. 

We  concur:    HATNES,  G.;  OBAY,  a 

PER  CURIAM.  For  the  reasons  given  tai 
the  foregoing  opinion  the  Judgment  and  or- 
der are  affirnted.     ' 

I  dissent:    TEMPLB,  J. 


(ISl  CbI.  SSZ) 
OADT  V.  PURSER  et  al.     (Sac.  735.) » 
(Supreme  Ooort  of  Oalifomia.    Feb.  12,  1901.) 

IIORTGAOBS— RBOISrRATION  —  CONSTRUCTIVB 

NOTICE— FORBCLOSURB—ADVBRSB    TITLB 

—JUDGMENT— CONCLUSIVENESS. 

1.  Sabseqaent  purchasers  are  not  charseabl* 
with  constructive  notice  of  the  contents  of  a  r^ 
corded  mortgage,  under  Civ.  Code,  |  1213.  whera 
It  has  not  been  transcribed  into  the  proper 
book,  though  the  mortgagor's  title  exists  only 
by  virtue  of  prescription. 

2.  The  adverse  title  referred  to  in  the  priif 
ciple  that  paramount  and  adverse  titles  ars 
not  proper  subjects  for  adjudication  in  a  suit 
to  foreclose  a  mortgage  is  not  limited  to  one 
which  is  adverse  to  the  mortgagor's  title,  bnt 
includes  a  title  that  is  adverse  to  that  which 
the  mortgagee  brings  before  the  court. 

3.  A  purchaser  at  execution  sale  after  th* 
date  of  a  mortgage  which  is  void  as  to  sabse- 
qiient  purchasers  because  improperly  recorded 
acquires  a  title  which  is  adverse  to  that  of  the 
mortgagee,  and  is  not  a  necessary  party  to  a 
foreclosure  suit,  but,  if  made  a  part^,  the  jndg^ 
ment  against  him  is  not  a  bar  to  hia  assertion 
of  superior  title,  where  the  court  made  no  find- 
ing on  the  issue  whether  his  or  the  mortgagee's 
title  Is  superior,  and  merely  decreed  that  "said 
foreclosure  sale  shsli  be  without  prejudice  to 
any  and  all  prior  and  paramount  rights  of  de- 
fendants  except  the  defendant  mortgagor." 

Department  1.  Appeal  from  superior  conrt, 
Lassen  county;  O.  E.  McLaughlin,  Judge. 

Action  by  Frank  P.  Cady  against  Edward 
T.  Purser  and  others.  From  a  judgment  for 
defendants  and  an  order  denying  a  new  trial, 
plaintiff  appeals.    Reversed. 

Goodwin  &  Goodwin,  for  appellaat:  A.  I^ 
Shlnn,  for  respondents. 

HARRISON,  J.  Suit  to  qniet  tlUe.  Each 
party  to  the  action  claims  title  to  the  land 
In  controversy  under  the  Eagle  Lake  Land  ft 
Irrigation  Company,  a  corporation;  the  plain- 
tiff by  virtue  of  a  sheriff's  deed  nnder  two 
Judgments  rendered  against  the  corporation, 
and  the  defendant  by  virtne  of  a  aheriiTs 
sale  under  a  Judgment  foreclosing  a  mort- 
gage executed  by  the  corporation.  Judgment 
was  rendered  in  favor  of  the  defendants,  and 
plaintiff  has  appealed. 

The  plaintiff  obtained  a  Judgement  against 
the  corporation  upon  a  money  demand  Jon* 
13,  1803,  and  at  the  sherlfTs  sale  under  aa 

iRebearlng  denied  March  IS,  IMl. 
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execution  Issued  thereon  purchased  the  lands 
described  In  the  complaint  herein  on  Febru- 
ary 23, 18&4,  and  the  sherilTs  certificate  there- 
for was  delivered  to  him  and  recorded  March 
5, 1894,  and  the  deed  thereon  August  24,  1804. 
Charles  Hartson  obtained  a  judgment  against 
the  corporation  July.  14, 1803,  and  at  the  sher- 
iff's sale  under  an  execution  issued  thereon 
purchased  the  same  lands,  and  received  the 
sheriff's  certificate  therefor,  which  was  re- 
corded February  19,  1804.  Xhe  sheriff's  deed 
upon  this  certificate  was  executed  to  the 
plaintiff  December  21,  1894,  by  vix-tue  of  an 
assignment  of  the  certificate  to  him  made  by 
Hartson,  March  20th.  May  24, -1892,  the  cor- 
poration executed  a  mortgage  upon  the  lands 
to  the  defendant  Purser.  This  mortgage  was 
filed  for  record  In  the  oflSce  of  the  county 
recorder  on  November  22,  1802,  and  was  re- 
corded in  Boole  A  of  Bills  of  Sale  and  Agree- 
ments. March  20,  1804,  Purser  commenced 
an  action  to  foreclose  this  mortgage,  making 
Cady  and  Hartson  defendants  therein.  Judg- 
ment wag  thereafter  rendered  in  this  action 
for  a  sale  of  the  mortgaged  premises  In  satlg- 
'  faction  of  Purser's  claim,  but  declaring  that 
"said  foreclosure  sale  shall  be  without  prej- 
udice to  any  and  all  prior  and  paramount 
rights  of  the  said  defendants,  except  the  de- 
fendant Eagle  Lake  Land  &  Irrigation  Com- 
pany." At  the  sale  under  this  Judgment  Pur- 
ser purchased  the  lands,  and  afterwards  re- 
ceived a  sheriff's  deed  therefor. 

1.  Under  the  foregoing  facts  it  must  be 
held  that  at  the  time  the  plaintiff  and  Hart- 
son purchased  the  lands  at  the  sheriff's  sale 
they  did  not  either  of  them  have  any  notice 
of  the  mortgage  from  the  corporation  to  Pur- 
ser. Whether  subsequent  purchasers  or 
mortgagees  are  charged  with  constructive  no- 
tice of  the  contents  of  an  Instrument  that  has 
been  filed  for  record  in  the  recorder's  office, 
notwithstanding  such  instrument  is  after- 
wards incorrectly  or  improperly  copied  into 
the  books  kept  therefor,  has  been  decided  dif- 
ferently In  different  states;  but  it  was  held 
at  an  early  day  In  this  state,  and  must  be 
regarded  as  a  settled  rule,  that  they  have 
constructive  notice  of  only  such  matters  as 
appear  from  the  Instruments  as  copied  Into 
the  proper  books.  In  Chamberlain  v.  Bell,  7 
Cal.  202,  it  was  held  that  an  instrument 
which  was  Incorrectly  transcribed  by  the  re- 
corder did  not  give  constructive  notice  of  its 
contents  to  a  subsequent  purchaser,  but  that 
such  purchaser  had  the  right  to  rely  upon  the 
instrument  as  It  appeared  upon  the  face  of 
the  record.  In  Donald  v.  Beals,  57  Cal.  309, 
the  court  said  that,  where  there  is  a  conflict 
between  the  actual  record  as  It  appears  In 
the  record  book  and  the  constructive  record 
by  the  Indorsement  made  upon  the  Instru- 
ment at  the  time  it  was  deposited  for  record, 
the  latter  must  give  way  to  the  former.  In 
Watklns  v.  Wllhoit,  104  Oal.  395,  38  Pac.  53, 
it  was  held  that  an  assignment  for  the  benefit 
of  creditors  was  sulflcientiy  recorded,  so  far 
as  creditors  are  concerned,  by  a  compliance 


with  section  1170,  Civ.  Code;  but  to  be  ef- 
fective against  subsequent  purchasers  or 
mortgagees,  and  so  as  to  give  them  construct- 
ive notice,  it  must  be  recorded  in  accordance 
with  the  provisions  of  section  1213,  Id.  Me- 
herln  v.  Oaks,  67  Cal.  57,  7  Pac.  47,  cited  by 
the  respondent,  was  an  action  against  the 
sheriff  for  an  unlawful  seizure  and  sale  of 
mortgaged  property,  contrary  to  section  2069, 
Civ.  Code,  and  did  not  hivolve  any  question 
of  the  rights  of  a  subsequent  purchaser.  It 
appeared  that  before  the  sale  by  the  sheriff 
the  mortgagee  gave  htm  actual  notice  of  the 
existence  of  the  mortgage,  and  the  decision 
went  upon  the  ground  that  he  was  thereby 
put  upon  Inquiry.  Having  received  actual 
notice  of  the  mortgage,  there  was  no  place 
for  the  doctrine  of  constructive  notice,  and 
what  the  court  said  with  reference  to  section 
1170  was  Irrelevant.  The  principle  upon 
which  the  rule  rests  is  that  as,  under  the  pro- 
visions of  the  recording  act.  If  the  grantee 
of  an  interest  in  lands  would  protect  himself 
against  subsequent  purchasers  or  incumbran- 
cers, he  must  give  notice  of  his  interest,  and 
as  the  statute  provides  for  constructive  no- 
tice in  the  place  of  actual  notice.  It  is  in- 
cumtteut  upon  him  to  comply  with  all  the 
requirements  prescribed  for  such  constructive 
notice,  one  of  which  is  the  correct  transcrip- 
tion of  the  Instrument  into  the  appropriate 
book.  Neslln  v.  Wells,  104  U.  S.  428,  26  L. 
Ed.  802;  Terrell  v.  Andrew  Co.,  44  Mo.  300. 
For  this  purpose  the  recorder  is  the  agent  of 
such  grantee,  and  the  errors  or  omissions  of 
the  recorder  In  making  such  transcription  are 
his  errors  or  omissions  in  the  same  manner 
as  are  the  errors  of  a  sheriff  in  executing  a 
•writ,  or  of  a  clerk  in  recording  an  order  or 
a  Judgment. 

The  provision  In  section  1170,  Civ.  Code, 
that  "an  Instrument  Is  deemed  to  be  record- 
ed when,  being  duly  acknowledged  or  proved 
and  certified.  It  is  deposited  In  the  recorder's 
office,  with  the  proper  officer,  for  record," 
must  be  read  in  connection  with  the  provi- 
sions of  section  1213,  that  "every  conveyance 
of  real  property  acknowledged  or  proved  and 
certified  and  recorded  as  prescribed  by  law, 
from  the  time  It  is  filed  with  the  recorder  for 
record.  Is  constructive  notice  of  the  contents 
thereof  to  subsequent  purchasers  and  mort- 
gagees," and  each  must  be  construed  with  ref- 
erence to  the  purposes  for  which  it  was  en- 
acted. Section  1170  is  a  part  of  article  2  of 
the  chapter  on  recording  transfers,  which 
treats  of  the  mode  of  recording,  and  desig- 
nates the  time  at  which  the  Instrument  shall 
be  deemed  to  be  recorded;  while  section  1213 
Is  in  article  4,  which  treats  of  the  effect  of 
recording,  or  the  want  thereof,  and  specifies 
the  conditions  under  which  such  effect  will 
be  given  to  the  Instrument  For  the  purpose 
of  complying  with  a  statutory  requirement, 
as  in  the  case  of  official  bonds  or  certificates 
of  marriage,  where  the  evident  purpose  of 
the  statute  is  to  make  the  instrument  a  mat- 
ter of  public  record,  or  when  the  recording  of 
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an  Instrument  is  an  essenUal  step  In  perfect- 
ing some  right  or  completing  some  act  of  the 
party,  as  In  the  case  of  a  declaration  of  home- 
stead, or  an  assignment  for  the  benefit  of 
creditors,  the  depositing  of  the  instrument  in 
the  recorder's  office  is  sufiicient;  but,  when 
merely  mailing  a  record  of  the  instrument  is 
not  the  ultimate  purpose  of  the  party,  but 
the  recording  of  the  instrument  is  the  means 
by  which  his  ultimate  purpose  Is  to  be  car- 
ried into  effect,— as  when  his  purpose  is  to 
give  notice  of  his  interest  in  real  estate,— sec- 
tion 1213  requires  not  only  that  the  instru- 
ment shall  be  filed  with  the  recorder  for  rec- 
ord, but  that  it  shall  also  be  "recorded  as 
prescribed  by  law."  By  this  requirement,  in 
order  that  constructive  notice  of  the  contents 
shall  be  given  to  subsequent  purchasers  and 
mortgagees,  the  legislature  must  have  in- 
tended something  in  addition  to  depositing 
the  instrument  in  the  recorder's  office  for  rec- 
ord, since  that  had  already  been  provided  for 
in  section  1170.  The  word  "recorded,"  in  or- 
dinary usage,  signifies  copied  or  transcribed 
into  some  permanent  book.  In  Anderson's 
Law  Dictionary  the  term  "recording"  is  de- 
fined "copying  an  instrument  into  the  public 
records  in  a  book  kept  for  that  purpose  by  or 
under  the  superintendence  of  the  officer  ap- 
pointed therefor."  By  section  124  of  the 
county  government  act  as  it  stood  at  tbc  time 
of  these  transactions  (St.  1S91,  p.  324),  the  re- 
corder was  required  to  "record  separately  in 
large  and  well-bound  separate  books"  the  sev- 
eral instruments  there  named;  and  section 
130  provided  that  when  any  instrument  was 
deposited  in  his  office  for  record,  he  "must 
record  the  same  without  delay."  By  section 
125  the  recorder  is  required  to  keep  indexes  to 
the  several  Instruments,  among  which  are 
two  indexes  labeled  respectively  "Mortgagors 
of  Real  Property"  and  "Mortgagees  of  Real 
Property,"  with  the  pages  divided  and  so 
headed  as  to  show  the  parties  and  date  and 
place  of  record  of  each  mortgage.  In  addi- 
tion to  this,  section  1171,  Civ.  Code,  provides: 
"Grants  absolute  in  terms  are  to  be  record- 
ed in  one  set  of  books,  and  mortgages  in  an- 
other." These  provisions  of  the  statute  fully 
indicate  that  an  Instrument  is  not  "recorded 
as  prescribed  by  law"  until  it  has  been  tran- 
scribed Into  the  proper  book.  The  policy  of 
the  law  In  this  respect  Is  to  afford  facilitlee 
for  Intending  purchasers  or  mortgagees  of 
land  in  examining  the  records  for  the  purpose 
of  ascertaining  whether  there  are  any  claims 
against  it,  and  for  this  purpose  It  has  pre- 
scribed the  mode  in  which  the  recorder  shall 
keep  the  records  of  the  several  instruments; 
and  an  Instrument  must  be  recorded  as  here- 
in directed  In  order  that  it  may  be  record- 
ed as  prGscril)ed  by  law.  If  recorded  In  a 
different  book  from  the  one  directed.  It  is  to 
be  regarded  the  same  as  If  not  recorded  at 
all.  In  Sawyer  v.  Adams,  8  Vt.  172,  where 
an  instrument  was  copied  Into  a  book  that 
had  not  been  in  use  for  recording  purposes 
for  many  years,  it  was  held  that  the  book 


was  improper  for  that  purpose,  and  tliat  the 
instrument  was  not  "duly  recorded";  the 
court  saying:  "The  act  of  the  town  clerk 
was  as  wholly  Inoperative  as  if  he  had  writ- 
ten this  deed  on  a  slate,  or  copied  it  into  his 
family  record."  The  same  principle  was  de- 
clared in  Insurance  Co.  v.  White,  17  N.  Y. 
460.  In  Gilllg  V.  Maass,  28  N.  T.  214.  a  mort- 
gage recorded  In  a  book  of  deeds  was  held 
not  to  be  duly  recorded,  and  therefore  not  to 
give  constructive  notice  of  Its  existence. 
There  is  no  provision  in  the  statutes  of  this 
state  authorizing  the  recorder  to  transcribe 
any  instrument  in  a  book  entitled  "Bills  of 
Sale  and  Agreements,"  and  the  above  provi- 
sions requiring  him  to  record  mortgages  in 
separate  books,  and  to  keep  indexes  of  such 
records,  lead  to  the  conclusion  that  the  record 
of  the  mortgage  to  Purser  was  ineffective  for 
giving  conBtruetlve  notice  of  its  contents.  It 
is  immaterial  that  the  title  of  the  corporation 
did  not  appear  of  record  In  .the  recorder's  of- 
fice. The  provisions  of  the  recording  act  are 
not  limited  to  titles  which  appear  of  record, 
but  are  applicable  as  well  to  those  which  ex- 
ist by  virtue  of  prescription.  The  possession 
of  the  land  by  the  corporation  at  the  time  of 
the  sheriff's  sale  was  prima  facie  evidence  of 
Its  title. 

2.  The  Tights  acquired  by  the  plaintiff  un- 
der the  sheriff's  sale  were  not  affected  by  the 
judgment  in  the  action  of  Purser  for  the  fore- 
closure of  his  mortgage,  or  by  the  sale  under 
this  Judgment.  By  virtue  of  the  provisions 
of  section  1214,  Civ.  Code,  the  omission  of 
Purser  to  have  his  mortgage  properly  record- 
ed rendered  it  void  as  against  the  plaintiff. 
The  plaintiff,  purchasing  at  a  sale  under  bis 
own  judgment,  was  a  bona  fide  purchaser  for 
value,  and  the  certificate  of  sale  was  a  con- 
veyance by  which  an  interest  in  the  property 
was  created,  and,  as  it  was  immediately  re- 
corded, it  liad -priority  over  the  mortgage  to 
Purser.  Foorman  v.  Wallace,  73  CaL  552,  17 
Pac.  680.  There  was  no  record  of  the  Pur- 
ser mortgage  prior  to  the  action  for  its  fore- 
closure. It  has  been  stated  in  several  cases 
that  the  effect  of  a  sale  under  a  judgment  in 
foreclosure  is  to  transfer  to  the  purchaser  the 
title  of  the  mortgagor  as  it  existed  at  the 
date  of  the  mortgage,  and  that  in  an  action 
for  Its  foreclosure  the  rights  of  defendants 
which  were  acquired  subsequent  to  Its  date 
are  extinguished  by  such  sale;  and  it  Is  con- 
tended by  the  respondents  that,  as  the  rights 
of  the  plaintiff  herein  were  acquired  subse- 
quent to  the  execution  of  the  Purser  mort- 
gage, and  as  he  was  a  defendant  in  the  suit 
for  its  foreclosure,  his  rights  so  acquired 
were  extingulsiied  by  the  sale  under  the  Judg- 
ment in  that  action.  These  expressions  in 
reference  to  the  effect  of  a  sale  under  fore- 
closure were,  however,  but  the  general  state- 
ment of  a  principle  in  which  only  the  ordi- 
nary facts  and  the  usual  conduct  of  parties 
were  to  be  considered,  but  are  inapplicable  in 
the  consideration  of  an  unusual  state  of  facts 
or  conduct,  as  where  the  mortgagee  fails  to 
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neort  Ml  aiortsage  nntn  after  a  third  per- 
•OD  hsM  acgnlred  an  Interest  In  the  land.  It 
'would  be  a  hanb  rule  of  procedure  to  hold 
that  the  foreclosure  of  a  mortgage  which  the 
■tatnte  had  declared  to  be  void  would  ex- 
tinguish the  interest  of  anch  third  person. 
The  principle  is  well  settled  that  paramount 
and  adverse  titles  are  not  proper  subjects  for 
adjudication  in  actions  for  the  foreclosure  of 
a  mortgage.  The  adverse  title  here  referred 
to  la  not  limited  to  one  which  is  adverse  to 
the  title  which  was  in  the  mortgagor  at  the 
date  of  the  mortgage,  but  includes  a  title  that 
la  adverse  to  that  which  the  mortgagee  brings 
before  the  court  A  title  may  be  paramount 
and  superior  to  the  title  of  the  mortgagee,  al- 
though acquired  after  the  date  of  the  mort- 
gage, and  If,  after  the  execution  of  the  mwt- 
gage,  a  purchaser  from  the  mortgagor  ac- 
quires a  title  which  Is  superior  to  that  of 
the  mortgagee,  that  title  is  adverse  to  the 
mortgagee's  title.  The  provision  In  section 
1214,  Civ.  Code,  by  which  the  failure  of  the 
mortgagee  to  record  his  mortgage  renders  It 
"void"  as  against  subsequent  purchasers  or 
mortgagees,  deprives  it  of  all  consideration 
In  reference  to  its  date,  and  requires  it  to  be 
treated  as  if  It  had  been  executed  subsequent 
to  the  record  of  the  subsequent  purchaser. 
Being  void  as  against  him,  neither  Its  date 
nor  Its  contents  can  pe  available  to  defeat  bis 
title.  As  against  the  plaintiff  herein,  tb« 
mortgage  of  Purser  bad  no  existence  until 
the  commencement  of  his  action  for  its  fore- 
closure. Foorman  v.  Wallace,  75  CaL  562,  17 
Pac.  680;  Emeric  t.  Alvarado,  90  Cal.  468,  27 
Pac.  356;  Duff  V.  Randall,  116  Cal.  231,  48 
Pac.  66.  The  title  of  the  plaintiff  being,  there- 
fore,  adverse  and  superior  to  that  Jield  by 
Purser,  the  plaintiff  was  not  a  necessary  par- 
*y  to  the  foreclosure,  and,  although  he  was 
tnade  a  party,  the  facts  presented  upon  the 
record  were  in  sufficient  to  render  the  Judg- 
lient  against  him  a  bar  to  his  assertion 
.lerein  of  his  aoperior  title.  The  complaint 
4lmply  alleged  that  he  had,  or  claimed  to 
xtave,  some  Interest  In  the  lands,  but  that 
3uch  claim  was  "subsequent,  subject,  and 
«ubordlnate  to  the  lien  of  the  plaintiff."  In 
bis  answer  thereto  the  plaintiff  herein  denied 
this  allegation,  and  affirmatively  alleged  that 
bis  claim  was  not  subsequent  subject  or 
subordinate  to  the  plaintiff's  lien.  The  court 
made  no  finding  upon  this  issue,  but  merely 
found  that  the  defendants  claimed  some  in- 
terest In  the  premises,  and  in  its  judgment 
«xpre8sly  decreed  "that  said  foreclosure  sale 
shall  be  without  prejudice  to  any  and  all 
prior  and  paramount  rights  of  the  defendants, 
except  the  defendant  Eagle  Land  &  Irrigation 
Company."  There  was,  therefore,  no  adjudl- 
■catlon  upon  the  issue  whether  the  title  of  the 
plaintiff  herein  was  subordinate  to  the  claim 
«f  the  mortgagee,  and  the  plaintiff  is,  there- 
fore, not  estopped  thereby  from  asserting  in 
this  action  his  claim  of  title  to  the  lands  pur- 
chased by  htm  at  the  sheriff's  sale.  Beronio 
V.  Liomber  Oo.  (Cal.)  61  Pac.  95S.     As  we 


have  aeen  that  his  title  thereby  acquired  Ifl 
superior  to  that  derived  under  the  mortgage, 
the  provision  in  the  decree  foreclosing  all  per- 
sons having  liens  subsequent  to  the  lien  of  the 
plaintiff  therein  is  inapplicable  to  the  plain- 
tiff herein,  and  the  superior  court  erred  in 
holding  that  the  plaintiff  herein  has  no  title 
to  the  lands,  and  in  rendering  Judgment  la 
favor  of  the  defendants.  The  Judgment  and 
order  denying  a  new  trial  are  reversed. 


We     concnr: 
DYKS;  J. 


OAROUTTB,     J.;     YAM 


(131  Cal.  62T) 

ODONNBIX  V.   MERGUIRB  at  aL 

(S.  P.  1,346.) 

(Supreme  Court  of  California.     Feb.  11,  IWL) 

BIXECUTION— SIONATURB  BY  FORMER  CLERK— 

VAUDITY. 

Code  Civ.  Proc.  (  682,  provides  that  a 
writ  of  execution  mast  be  subscribed  by  the 
clerk  of  the  court.  Held,  that  an  execution 
signed  in  print  with  the  name  of  a  former 
clerli'  of  the  court  and  In  writing  by  a  deputy 
of  the  present  clerk,  was  void,  and  sale  there- 
nnder  conveyed  no  title. 

Beatty.  CL  J.,  dissenting. 

In  bank.  On  rehearing.  Opinion  In  de- 
partment (60  Pac.  981)  affirmed,  and  Judg- 
ment  of  lower  court  reversed. 

Reed  &  Nusbaumer,  for  appellant  Charles 
Wesley  Reed,  Roger  Johnson,  and  King  ft 
Homblower,  for  respondents. 

PER  CURIAM.  Appeal  from  an  wder 
granting  the  defendant  a  new  trial.  The 
suit  was  brought  to  quiet  title  to  lands  de- 
scribed In  the  complaint  The  defendant 
Reid  claimed  title  in  himself.  Both  parties 
deralgned  title  from  one  Thomas  O'Donndl. 
the  husband  of  plaintiff,— the  plaintiff,  by 
deed  of  conveyance  of  date  July  14,  1891; 
the  defendant  Reid,  by  a  sherllTs  sale  un- 
der an  execution  against  Thomas  O'DonnelL 
The  defendants'  case  is  based  on  the  claim 
that  the  former  conveyance  was  in  fraud  of 
creditors,  and  hence  void  as  against  the  sub- 
sequent execution  sale  to  him.  The  findings 
negatived  the  allegations  of  fraud,  and 
found  in  favor  of  the  plaintiff  on  the  issue 
of  title.  The  new  trial  was  granted  presum- 
ably upon  the  ground  that  the  evidence  was 
Insufficient  to  Justify  the  finding  that  the 
conveyance  of  O'Donnell  to  the  plaintiff  was 
not  fraudulent  as  to  creditors.  But  as  the 
conveyance  is  specifically  found,  the  finding 
as  to  fraud  can  be  material  only  upon  the 
assumption  of  the  validity  of  the  subse- 
quent sheriff's  sale  to  the  defendant  Oth- 
erwise, the  plaintlfTs  ownership  follows  as 
a  conclusion  of  law,  from  the  conveyance 
to  the  plaintiff  from  O'Donnell,  the  common 
source  of  title,  and  the  alleged  frand  Is  Im- 
material. 

The  alleged  writ  of  execution,  under 
which  defendants'  title  was  deralgned,  waa 
regular  in  all  respects,  except  that  It  was 
signed,  "M.  a  Baley,  Clerk,  by  B.  D.  Dough- 
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erty.  Deputy  Clerk,"  and  not  by  C.  F.  Curry, 
wlio  was  tbe  clerk  at  the  date  of  the  alleged 
execution.  Haley  was  a  former  clerk,  and 
his  signature,  "M.  0.  Haley,  Clerk."  was  In 
print,  and  It  was  admitted  that  Dougherty 
was  the  deputy  of  Curry,  as  he- had  been 
also  of  Haley.  The  question  Is  thus  present- 
ed whether  the  document  In  question  was  a 
valid  execution,  sufficient  to  confer  power 
on  the  sheriff  to  sell  and  to  convey  the  land. 
The  power  of  courts  to  amend  writs  Issuing 
from  them,  when  defective  or  Irregular,  has 
long  been  exercised,  and  In  modern  times 
with  Increasing  frequency;  nor  is  It  easy  to 
prescribe  definite  limits  to  the  power  (1 
Freem.  Ebc'ns,  §  63);  and  It  Is  also  settled 
that.  If  the  writ  be  amendable,  it  will  be 
accorded  the  same  effect,  with  reference  to 
acts  done  in  execution  of  It,  as  if  It  had  been 
amended  (Id.  S  71b;  Hunt  v.  Loucks,  38  Cal. 
S74).  The  question,  therefore.  Is  whether 
the  omission  of  the  subscription  of  the  clerk 
to  the  writ  of  execution,  as  required  by  sec- 
tion 682,  Code  dv.  Proc,  can  be  amended. 
If  so.  It  canndt  be  regarded  as  void;  other- 
wise, It  must  be  so  regarded. 

The  question,  we  think,  admits  of  an  ob- 
vious answer.  The  power  of  amendment, 
however  extensive  It  may  be,  is  limited  to 
the  amendment  of  the  writs  of  the  court, 
which  can  be  authenticated  only,  under  pro- 
visions of  the  law  similar  to  ours,  by  the 
Bubscription  of  the  clerk.  Without  this 
there  Is  nothing  "which  the  Judge  caa  af- 
firm" is  an  execution  "issued  upon  the  Judg- 
ment produced."  Hunt  v.  Loucks,  38  Cal. 
375.  Under  the  ancient  practice,  where  the 
seal  of  the  court  was  in  the  custody  of  a 
particular  officer  and  sedulously  guarded, 
and  when  seals  were  habitually  used  for  the 
purpose  of  authenticating  Instruments,  a 
seal  alone  may  have  been  sufficient  to  au- 
thenticate an  execution,  as  in  fact  was  the 
case  in  the  king's  bench,  though  in  the  more 
modern  court  of  common  pleas  the  signature 
of  the  prothonotary  was  required.  Tldd, 
Prac.  996,  10S27.  But  in  modem  times  the 
seal  has  lost  Its  significance,  and  cannot  be 
regarded  as  a  sufficient  authentication  with- 
out the  signature  of  the  officer  affixing  it. 
Whether  both  seal  and  subscription  of  the 
clerk,  as  required  by  the  Code,  be  essential, 
is  a  question  about  which  the  authorities 
differ  (1  Freem.  Ex'ns,  g  70),  and  which  it  is 
unnecessary  in  this  case  to  determine.  But 
we  are  of  the  opinion  that  the  seal  by  itself 
is  insufficient,  and  that  the  subscription  of 
the  clerk  is  an  essential  part  of  the  writ, 
without  which  there  Is  no  execution  to  be 
amended.  On  this  point  also  there  Is  some 
conflict  in  the  authorities,  which  are  dis- 
cussed by  the  author  in  the  work  cited  (1 
Freem.  Ex'ns,  g  45);  but  the  preponderance 
seems  J-.o  be  in  favor  of  the  conclusion  we 
have  reached  (Iluggins  v.  Ketchnm,  4  Dev. 
&  B.  414;  Short  v.  State,  79  Ga.  O.'iO,  4  S.  E 
8.'2;  Hernandez  v.  Drake,  81  111.  34;  Woot- 
ers  V.  Joseiih,  137  111.  113,  27  N.  E.  80,  31 


Am.  8t  Rep.  355;  Dearborn  lAundry  Co.  t. 
Chicago  &  A.  R.  Co.,  55  111.  App.  438: 
Dwight  V.  Merritt,  18  Blatchf.  305,  4  Fed. 
614).  The  order  granting  a  new  trial  most 
therefore  be  reversed;   and  It  is  so  ordered. 

I  dissent:    BEATTY,  C.  J. 


(Ul  Cal.  i») 
GRAT  T.  LA  SOCIETB  FRANCAISK  DB 
BIENFAISANGB  MUTUELLE. 
(S.  F.  1,755.) 
(Supreme  Court  of  California.    Feb.  12.  1901.) 
BUILDING  CONTRACT— CHANGE  IN  SPECIPICA- 
TION— EXTRA    WORK  —  UABILITT— WRITTEN 
AGREEMENT  —  NECESSITY  —  AUTHORITY    OP 
AKCHITECT— ARBITRATION— ISSUES. 

1.  Specifications  for  a  building  contract  pro- 
vided that  no  extra  work  should  be  allowed  ex- 
cept on  a  written  order  from  the  architect,  ap- 
proved by  the  building  committee,  and  tliat,  on 
any  alterations  or  changes,  the  character  and 
valnotion  of  the  extra  work  should  be  agreed 
on  in  a  writing  signed  by  the  owner  or  archi- 
tect and  the  contractor.  The  contractor,  on 
verbal  instructions  from  the  architect,  and 
without  the  knowledge  of  defendants  or  their 
building  committee,  continued  the  foundation 
wall  18  inches  higher  than  specified.  Held, 
that  defendants  were  not  liable  therefor  as  ex- 
tra work. 

2.  Where  specifications  for  a  building  pro- 
vided that  in  case  of  dispute  as  to  the  value 
of  extra  work  the  matter  should  be  submitted 
to  arbitration  before  suit  therefor,  arbitration 
was  a  condition  precedent  to  such  action. 

3.  Where  plaintiff  claimed  that  the  work  sued 
on  was  included  in  the  original  contract,  and 
defendant  alleged  it  was  extra  work,  the  val- 
uation of  which  had  not  been  submitted  to  ar- 
bitration, as  required  by  the  specifications,  the 
contention  that  there  was  no  issue  as  to  the 
value  of  the  work  cannot  be  sustained. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  J.  M.  Seawell,  Judge. 

Action  by  H.  N.  Gray  against  La  Societe 
Fl-ancalse  de  Bienfalsance  Mutuelle.  From 
an  order  denying  a  new  trial,  and  from  a 
Judgment  in  favor  of  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Fisher  Ames,  for  appellant  A.  Comte  and 
Boyd  &  Fifleld,  for  respondent. 

COOPER,  C.  This  action  was  brought  to 
foreclose  a  contractor's  Hen  for  work  and  la- 
bor done  and  materials  furnished  In  supply- 
ing all  of  the  concrete  and  artificial  stone 
work  for  the  building  of  the  defendant  known 
as  the  "French  Hospital"  in  the  city  and 
county  of  San  Francisco.  The  case  was  tried 
before  the  court,  and  findings  filed  upon  which 
Judgment  was  entered  for  defendants.  Plain- 
tiff made  a  motion  for  a  new  trial,  whldi 
was  denied,  and  this  appeal  is  from  the  order 
denying  the  motion. 

It  is  claimed  that  the  evidence  is  Insuffi- 
cient to  sustain  the  findings  In  two  important 
particulars,  which  we  will  discuss  in  the  or- 
der as  set  forth  In  the  briefs.  On  the  7th  day 
of  October,  1893,  the  plaintitTs  assignor,  a 
corporation,  entered  into  a  contract  in  writln? 
with  defendant  corporation,  by  the  terms  of 
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which  the  said  assignor  of  plaintiff  agreed  to 
furnish  labor,  tools,  materials,  and  appli- 
ances, and  perform  and  complete  all  the  ex- 
cavating, concrete  artificial  stone  work,  ce- 
menting, and  other  work  as  shown  and  de- 
8crit)ed  in  the  plans  and  specifications  made 
l>y  the  architects  and  signed  by  the  parties  at 
the  time  of  making  the  said  contract;  all  for 
the  sum  of  |25,885.  The  work  was  perform- 
ed, and  the  contract  price  paid  as  agreed  up- 
on. The  contention  here  is  not  as  to  the 
amount  to  be  paid  under  the  contract,  and 
which  was  paid  thereunder,  but  is  as  to  an 
Item  of  $1,681.50,  which  is  particularly  stat- 
ed in  finding  4  as  follows,  to  wit:  "That  im- 
mediately after  the  execution  of  said  written 
contract  the  said  Gray  Brothers'  Artificial 
Stone  Paving  Company  entered  upon  the  per- 
formance thereof  under  said  articles  of  agree- 
ment and  specifications,  and  while  they  were 
so  engaged  In  the  early  part  of  December, 
1S03,  Wm.  Mooser,  one  of  the  said  architects, 
requested  said  corporation  orally  to  carry  up 
the  concrete  walls  eighteen  inches  higher  j 
than  called  for  by  the  original  plans  and  spec-  j 
iflcatlons,  and  that  said  corporation  subse-  : 
quently  complied  with  said  request,  and  did 
carry  up  said  concrete  walls  eighteen  inches 
higher  than  called  for  by  said  plans  and  spec- 
ifications, and  in  so  doing  put  in  6,738  cubic 
feet  of  concrete  wall,  of  the  value  of  $1,684.- 
50."  The  court  found,  in  effect,  that  this 
Item  was  tor  extra  work,  and  was  not  agreed 
to  In  writing,  nor  requested  by  defendant  nor 
Its  bnllding  committee,  and  that  for  this  rea- 
son plaintiff  could  not  recover  therefor.  The 
main  contention  of  appellant  is  that  the  Item 
was  for  services  performed  under  the  original 
contract,  and  was  not  for  extras,  and  that  the 
•work  was  done  at  the  request  of  the  architect 
of  defendant,  and  that  for  this  reason  the 
defendant  is  responsible.  The  contention  Is 
mainly  based  upon  the  following  clause  In  the 
specifications,  which  were  a  part  of  the  con- 
tract, to  wit:  'If,  In  the  opinion  of  architects, 
any  partlctilar  place  should  require  more  ce- 
ment or  more  thickness  of  floor  or  concrete 
than  is  called  for,  the  contractor  will  have  to 
do  the  same,  and  the  cost  of  said  work  to  be 
determined  by  the  architects."  We  think, 
without  regard  to  the  question  as  to  whether 
or  not  the  contested  Item  is  for  extras  or  was 
Incurred  under  the  authority  of  the  contract 
and  said  quoted  clause  in  the  specifications, 
the  defendant  Is  not  liable.  Immediately  fol- 
lowing the  clause  quoted  from  the  specifica- 
tions, and  as  a  part  of  the  same  sentence,  Is 
the  following:  "But  no  extra  work  shall  be 
allowed  except  where  a  written  order  from 
architects  is  procured,  approved  by  the  build- 
ing committee."  The  court  found  "tliat  the 
request  of  the  architect  therefor  was  never 
approved  by  the  building  committee,  nor  was 
the  cost  or  value  thereof  ever  fixed,  or  agreed 
upon,  or  prearranged."  This  finding  Is  sup- 
ported by  the  evidence.  It  follows  that,  even 
If  the  original  contract  and  the  specification 
quoted  authorized  the  carrying  up  of  the  con- 
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Crete  walls  18  Inches  higher,  It  could  only  be 
a  charge  against  defendant  when  done  under 
a  written  order  from  the  architect  approved 
by  the  building  committee.  The  defendant 
cannot  be  bound  outside  the  terms  of  Its  con- 
tract. The  plaintiff  agreed  that  no  extra 
work  should  be  allowed  except  upon  a  writ- 
ten order  from  the  architect  approved  by  the 
bnllding  committee.  It  did  not  procure  such 
order,  and  therefore  must  be  held  to  the 
terms  of  its  contract  The  above  is  the  cor- 
rect interpretation  of  the  specification,  and 
was  the  true  Intent  of  the  parties  as  shown 
by  the  other  parts  of  the  contract.  It  Is  pro- 
vided in  the  eighth  clause  that  "should  the 
owner  or  the  architect  at  any  time  during 
the  prog;ress  of  the  work  request  any  altera- 
tions to  or  omissions  from  this  contract  or  tlie 
plans  or  specifications,  eitlter  of  them  shall  be 
at  liberty  to  do  so  only  by  written  agree- 
ment." It  is  provided  in  the  ninth  clause: 
"The  rule  of  practice  to  be  observed  in  the 
fulfillment  of  the  last  foregoing  paragraph 
[eight]  shall  be  that  upon  the  demand  of  ei- 
ther the  contractor,  owner,  or  architect  the 
character  and  valuation  of  any  or  all  changes, 
omissions,  or  extra  work  shall  be  agreed  upon 
and  fixed  In  writing,  signed  by  the  owner  or 
architect  and  the  contractor  prior  to  execu- 
tion." And  in  the  specifications  after  the 
clause  hereinbefore  quoted  in  specification  5 
it  is  provided:  "And  In  all  cases  where  any 
alterations  or  additions  (if  any)  shall  involve 
any  Increase  of  expenditure  not  Included  or 
provided  for  In  the  drawings,  specifications, 
or  contract  then  authority  in  writing  shall  be 
necessary,  and  cost  prearranged,  before  such 
work  shall  be  undertaken.  Neither  will  the 
same  be  paid  for,  nor  any  allowance  be  made 
In  any  respect  thereof,  unless  the  work  In 
question  shall  have  been  executed  under  the 
authority  of  such  written  order,  and  said  or- 
der be  produced  at  the  first  settlement  of  ex- 
tra account  subsequent  -  to  the  date  thereof. 
Said  written  order  to  be  given  by  architects, 
and  approved  by  building  committee."  It 
thus  appears  that  the  parties  over  and  over 
again  bound  themselves  that  no  extras  or 
extra  work  should  be  charged  for  unless 
agreed  to  in  writing,  as  provided  in  the  con- 
tract and  specifications.  There  is  no  evidence 
of  any  agreement  in  writing  as  to  the  item 
In  contest  There  is  no  evidence  that  It  was 
for  work  done  by  virtue  of  any  change  of 
plans  approved  by  the  building  committee. 
Not  only  this,  but  the  court  finds  "that  nei- 
ther the  defendant,  nor  any  of  Its  officers, 
nor  its  board  of  trustees,  nor  Its  building  com- 
mittee, nor  any  member  thereof,  -ever  knew 
of  said  oral  request  of  the  architect,  or  that 
said  extra  work  was  being  done,  or  had  been 
done,  until  a  considerable  lime  subsequent  to 
the  doing  of  said  extra  woric."  This  finding 
is  supported  by  the  evidence,  and  is  entirely 
Inconsistent  with  the  contention  of  appel- 
lant's counsel  that  the  defendant  waived  the 
provisions  of  the  contract  requiring  all  In- 
creases in  expenditiu%  to  be  In  writing. 
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In  J.  M.  Griffith  Co.  r.  City  of  Lo«  Angelea 
<Cal.)  54  Pac.  3S3,  tbe  plaintiff  had  contracted 
with  the  defendant  for  a  fixed  price  to  con- 
struct a  certain  sewer  leading  from  the  city 
of  Lob  Angeles  to  the  Pacific  Ocean.  After 
completing  the  contract,  the  plaintiff  claimed 
an  amount  for  extras  In  furnishing,  at  the 
■request  of  the  city  engineer,  who  had  charge 
of  the  work,  a  large  numl>er  of  steel  bands 
for  the  pipe,  in  addition  to  those  required  in 
the  Bpecifications.  The  amount  claimed  for 
such  extras  was  ^012.  Tbe  c(Mitract  pro- 
vided, "No  extras  are  to  be  allowed  except 
npon  change  of  route  or  plan,"  and  in  regard 
to  changes  In  the  plans  it  provided,  "But  tbe 
changed  so  made,  with  the  price  to  be  added 
to  or  deducted  from  the  contract  price,  shall 
be  agreed  upon  between  the  parties  hereto 
and  indorsed  npon  tbe  contract,"  and.  if  not 
so  Indorsed,  "then  tbe  original  price  shall  be 
neither  increased  nor  diminished."  This  court 
held  that  the  amount  so  claimed  could  not 
be  recovered,  and  in  the  opinion  said:  "Tbe 
contract,  however,  was  plain  that  no  extras 
nhould  be  allowed  except  on  change  of  route 
4tr  plans,  and,  la  case  tbe  engineer  should 
change  the  plans,  still  no  extra  payment  was 
provided  for  unless  tbe  changes  so  made, 
with  tbe  price  to  be  added  to  or  deducted 
from  the  contract  price,  'shall  be  agreed  upon 
ii'etween  the  parties  hereto,'  viz.  the  city  and 
tbe  contractors.  If  they  could  not  agree  on 
the  price,  then  the  engineer  should  fix  the 
same.  These  provisions  evidently  mean  that 
no  changes  of  plan  should  become  a  part  of  tbe 
contract  to  be  paid  for  by  the  city,  unless  It 
should  agree  thereto."  We  have  no  doubt  of 
the  correctness  of  the  above  rule.  Tbe  de- 
fendant had  tbe  right  to  the  protection  given 
it  by  its  contract  and  tbe  right  to  determine, 
through  its  building  committee,  in  a  regular 
manner,  as  to  whether  or  not  it  desb:ed  to 
change  its  plans  or  increase  the  cost  of  tbe 
work  for  which  it  had  contracted.  The  archi- 
tect possessed  only  tbe  power  given  blm  by 
the  contract.  He  is  nowhere  given  the  right 
to  change  tbe  contract  or  plans.  If  the  archi- 
tect could  change  tbe  plans  and  specifications 
In  material  respects,  of  his  own  volition,  then 
tbe  contract  would  afford  the  defendant  no 
protection.  If  be  could  raise  the  foundation 
18  Inches,  and  Increase  the  cost  $1,700,  he 
•could  indefinitely  expand.  Increase,  and 
change  the  building,  until  tbe  cost  would  be 
doubled  or  trebled,  and  when  completed  tbe 
defendant  would  have  a  different  building  from 
that  called  for  In  Its  contract,  and  probably 
be  bankrupt  by  tbe  expense.  We  do  not  think 
-such  Is  the  law.  The  agreement  provided  that. 
In  case  a  dispute  should  arise  between  the  par- 
ties respecting  tbe  valuation  of  any  extra 
work,  tbe  disputed  matter  should  be  submit- 
ted to  two  competent  persons  who  are  experts 
in  the  business  of  building,  and,  in  case  these 
two  cannot  agree,  tliey  siiall  select  a  third  per- 
son, an  umpire,  and  the  decision  of  tbe  two 
shall  be  binding  on  all  parties.  Tbe  plaintiff 
alleged  that,  being  unable  to  agree  with  de- 


fendant on  the  value  of  tbe  alleged  extra  work, 
the  plaintifTs  assignor  proposed  to  defendant 
to  arbitrate  tbe  same  in  the  manner  provided 
In  tbe  contract,  and  to  tliat  end  offered  to  aelect 
upon  Ita  part  an  arbitrator,  and  requested  ttM 
defendant  to  likewise  select  an  arbitrator;  bnt 
that  defendant  refused,  and  still  refuses,  to  ar 
bltrate.  This  was  denied  by  the  answer,  and 
upon  the  issue  so  raised  the  court  fomd: 
"That  the  said  Gray  Brothers'  ArtlScial  Stone 
Paving  Company  never  at  any  time  proposed 
to  the  defendant  to  arbitrate  the  value  of  said 
extra  work  and  materials  in  the  manner  pro- 
vided In  said  articles,  and  never  offered  to  k- 
lect,  upon  Its  part,  an  arbitrator,  and  never 
requested  defendant  to  select  an  arbitrator  to 
represent  it  for  the  purpose  of  making  such  ar- 
bitration. And  the  defendant  never  did  In  any 
way  refuse  to  enter  Into  any  arbitration  as  to 
the  value  of  said  extra  work.  And  no  arbitra- 
tion was  in  fact  ever  made  or  attempted  as  to 
tbe  value  of  said  extra  work  and  materials." 
The  evidence  sustains  tliis  finding.  This  find- 
ing precludes  any  recovery  by  plaintiff.  Where 
parties  have  agreed  to  an  arbitration  as  a  con- 
dition precedent  In  a  contract  of  this  cbamcter. 
they  must  arbitrate,  or  In  good  faith  endeavor 
to  do  80,  or  show  some  good  and  sufficient 
excuse  for  not  having  done  so,  before  they  wDl 
be  allowed  to  maintain  an  action.  Holmes  v. 
Bichet.  56  Cal.  307;  Scammon  v.  Denlo,  72  Cal. 
39a  14  Pac.  08.  We  do  not  think  It  can  be  said. 
In  view  of  the  pleadings,  that  there  was  no  is- 
sue as  to  the  value  of  the  extras.  Conceding  that 
tbe  question  as  to  whether  or  not  tbe  disputed 
work  was  included  in  tbe  contract  is  a  matter 
for  tbe  court,  and  not  subject  to  arbitration  un- 
der the  contract.  It  does  not  follow  that  the 
value  of  tbe  work  Is  not  the  subject  of  artiltra- 
tion.  If  tbe  court  bad  found  the  woric  to  be 
In  addition  to  that  originally  called  for  and  ex- 
tras, it  would  still  have  to  find  tbe  value  hi  or- 
der for  plaintiff  to  recover.  Tbe  court  conld 
not  find  the  value  unless  the  plaintiff  endeav- 
ored to  ascertain  It  In  the  method  provided 
by  the  contract,  or  showed  some  valid  reason 
for  not  having  done  so.  We  advise  that  the 
order  be  affirmed. 

We  concur:    HATNBS,  a;  6BAT.  O. 

PBB  OUBIAM.    For  tbe  reasons  given  In 
the  above  opinion,  tbe  order  is  afiirmed. 


(Ul  Cal.  tMi 
OWEN  T.  POMONA  LAND  ft  WATER  OO. 
(L,  A,  637.)» 

(Snprans  Omirt  of  CUifomia.    Feb.  11.  1801.) 

APPEAL  -  A88IONMBNT  OF  BRRORS  —  SUTFI- 
CIENCT— VEJNDOR  AND  PtmCHASER— RESCIS- 
SION OF  CONTRACT  —  WAIVER  —  DEFECnVB 
TITLE— WATER  RATE— IMPROVBUBNTS. 
1.  Under  a  statute  which  reqpires  that  the 
specification  of  errors  on  appeal  shall  contain 
a  statement  of  the  particulars  in  which  the  ev- 
idence is  insufficient,  a  statement  that  there  is 
no  evidence  to  justify  a  certain    andlss.    or   te 
prove   or  tending  to   prove  a    oertaln    tact,     ii 
sufficient 
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2.  In  an  action  to  rescind  a  contract  to  pur- 
chase land,  and  recover  the  purchase  money 
paid,  and  increased  value  of  the  land  by  rea- 
mn  of  improvements  thereto,  a  fiuding  uf  the 
amount  of  such  increased  value  is  sustained  by 
proof  that  the  value  of  the  improvements 
amounts  to  such  sum,  since,  though  it  does  not 
necessarily  follow  that  land  is  enhanced  in  val- 
ue to  the  same  amouut  as  the  value  of  the  im- 
provements, the  inference  is  one  the  court 
may  fairly  draw,  in  the  absence  of  other  evi- 
dence. 

3.  The  finding  that  a  vendee  of  land,  going 
into  possession  and  making  valuable  improve- 
ments under  a  contract  to  purchase,  may  re- 
cover the  value  of  such  Improvements  on  a  re- 
scission of  the  contract,  cannot  be  reviewed  by 
the  supreme  court  on  an  appeal  from  an  order 
denying  a  new  trial,  since  on  such  appeal  the 
court  can  review  only  specification  of  insuffi- 
ciency of  evidence  to  support  the  findings  and 
of  errors  of  law  occurring  at  the  trial,  wlule 
such  finding  is  simply  a  conclusion  of  law. 

4.  Defendant  contracted  to  convey  to  plain- 
tiff certain  land  which  it  Jiad  purchased  from 
a  railway  company  whicli  held  a  patent  there- 
for from  the  Lnited  States.  FlaiutiS  paid  part 
of  the  price,  went  into  possession,  and  improv- 
ed the  land.  When  balance  of  purchase  price 
was  due,  plaintiff  tendered  the  same,  and  de- 
manded a  conveyance.  After  the  contract  won 
made,  the  United  States  supreme  court  held 
patents  similar  to  the  one  for  this  land  invalid, 
and  defendant  promised  that  it  would  make 
the  necessary  proofs  as  soon  as  the  land  oSice 
was  ready  to  receive  theni,  and  would  procure 
a  patent  direct  from  the  United  States,  under 
Act  March  S,  1887  (24  Stat.  557,  S  4),  which 
provides  that  where  lands  erroneously  patent- 
ed to  a  railway  company  have  been  sold  to 
citizens  of  the  United  States,  purchasiug  in 
good  faith,  patents  should  issue  direct  to  such 
purchasers  on  proof  of  such  facts.  Plaintiff 
relied  on  this  promise,  and  continued  in  pos- 
session two  years  longer,  when  he  renewed 
his  tender,  and  commenced  suit  for  rescission, 
and  to  recover  purchase  price  paid  and  value 
of  improvements.  The  land  office  had  not  been 
ready  to  receive  proofs  under  section  4,  and 
hence  defendant  had  not  been  able  to  obtain 
title.  Beld,  that  while  plaintiff  was  entitled 
to  rescind  on  defendant's  inability  to  procure 
and  convey  title  at  the  time  fixed  by  the  con- 
tract, be  having  then  accepted  defendant's 
promise  to  acquire  title  and  continued  in  pos- 
session, he  could  not  thereafter  rescind  on  that 
ground  until  defendant  had  had  reasonable 
time  and  opportunity  to  comply  with  its  prom- 
ise. 

5.  Defendant  contracted  to  convey  to  plain- 
tiff certain  land  and  shares  in  an  irrigation 
company,  which  entitled  him  to  a  certain 
amouut  of  water.  Plaintiff  paid  part  of  the 
price,  took  possession,  and  improved  the  land. 
The  irrigation  ditches  were  fed  by  artesian 
wells,  which  at  the  time  the  contract  was 
made,  and  for  five  years  thereafter,  furnished 
ns  much  water  as  represented,  but  partially 
failed  the  following  season.  Held,  that  such 
failure  of  the  wells  did  not  authorize  a  rescis- 
sion of  the  contract,  since,  if  there  was  a  fail- 
ure of  this  part  of  the  consideration,  the  fail- 
are  was  through  no  fault  of  the  defendant. 

6.  Plaintiff  contracted  to  purchase  certain 
land  and  shares  of  stock  in  an  irrigation  com- 
pany. The  stock  was  sold  with  the  land,  under 
a  rule  apportioning  10  shares  to  each  acre. 
By  the  terms  of  the  contract,  plaintiff,  in  con- 
sideration of  the  right  to  occupy  the  land  pend- 
ing the  fulfillment  of  the  contract,  agreed  to 
pay  and  discharge  all  water  rates  that  might 
be  levied  on  the  premises.  The  artesian  wells 
which  supplied  the  water  for  the  irrigating 
company  failed,  and  an  assessment  was  levied 
on  the  stock  for  means  to  increase  the  supply 
of  water.  Eeld,  that  the  assessment  was  a 
water  rate  assessed  on  the  premises,  within  the 


meaning  of  the  contract,   for  which   plaintiff 
was  Uable. 

In  bank.  Judgment  In  department  (01  Pac. 
472),  afflrmlug  judgment  of  lower  court,  re- 
versed. 

BEATTT,  C.  J.  This  Is  au  action  by  the 
vendee  of  certain  land,  and  of  certain  shares 
of  stock  in  an  Irrlgutiou  company,  to  cancel 
the  contract,  ^and  to  recover  various  sums 
paid  to  the  vendor,  and  also  the  value  of  Im- 
provements placed  upon  the  land.  The  suit 
Is  based  upon  an  alleged  rescission  of  the  con- 
tract of  sale,  for  failure  of  title,  and  failure 
of  the  Irrigation  company  to  furnish  tlie 
quantity  of  water  required  for  Irrigation. 
The  defendant  by  answer  contested  the  right 
and  the  fact  of  i-esclstsioo,  and  by  cross  bill 
sought  a  specific  enforcement  of  the  contract. 
The  cause  •was  tried  by'  the  court,  and  find- 
ings made,  upon  which  Judgment  was  entered 
In  favor  of  the  plaintiff.  The  defendant  ap- 
pealed from  the  judgment,  aud  also  from  an 
order  denying  Its  motion  for  a  new  trial,  but, 
the  appeal  from  the  judgment  having  been 
dismissed  for  failure  to  file  the  transcript  in 
time,  there  Is  nothing  left  to  be  considered 
except  such  matters  as  can  be  reviewed  upon 
an  appeal  from  the  order,  1.  e.  specifications 
of  insufiScIency  of  evidence  to  support  the 
findings  aud  of  errors  of  law  occurring  at  the 
trial. 

A  prellmlnarj*  statement  of  the  principal 
facts  of  the  case  will  be  of  assistance  in  the 
discussion  of  these  questions:  The  land 
which  the  defendant  covenanted  to  convey  Is 
part  of  a  certain  section.  No.  15,  in  San  Ber- 
nardino county,  for  which  the  officers  of  the 
land  department  of  the  United  States  had  is- 
sued a  patent  to  the  Southern  Pacific  Rail- 
road Company  in  1879.  That  company  sold 
It  to  Wicks,  who  assigned  his  contract  to  de- 
fendant, who,  upon  compliance  with  its 
terms,  received  a  conveyance  In  due  form 
from  the  railroad  company.  These  convey- 
ances and  contracts,  being  duly  recorded  lu 
San  Bernardino  county,  showed  an  apparent- 
ly perfect  title  in  the  defendant,  but  in  fact 
its  title  was  not  perfect  for  the  following  rea- 
sons: This  section  15  was  a  part  of  the  lands 
Included  In  the  provisions  of  the  act  of  con- 
gress of  July  27,  18C0,  purporting  to  grant 
them  to  the  Atlantic  vt  Pacific  Railroad  Com- 
pany in  aid  of  the  construction  of  Its  road. 
It  was  also  within  the  description  of  lands 
granted  to  the  Southern  Pacific  Railroad 
Company  for  similar  purposes  by  the  act  of 
congress  of  March  3, 18U.  The  Southern  Pa- 
cific Railroad  Company  completed  Its  road 
according  to  the  conditions  of  its  grant,  but 
the  Atlantic  &  Pacific  Railroad  Company  nev- 
er built  that  part  of  Its  road  west  of  the 
Colorado  river,  where  the  two  lines  Inter- 
sected, and  the  ofilcers  of  the  land  depart- 
ment, acting  upon  their  construction  of  the 
law,  Issued  patents  to  the  Southern  Pacific 
Railroad  Company  for  lands  within  the  com- 
mon limits  of  the  two  grants.    Subsequently, 


Digitized  by 


Google 


862 


63  PACIFIC  REPOBTER. 


(Cal 


In  1S86,  congress  passed  an  act  forfeiting  tlie 
lands  granted  to  tbe  Atlantic  &  Pacific  Rail- 
road Company  for  breach  of  the  conditions  of 
the  grant,  and  thereafter  proceedings  were 
instituted  on  the  part  of  the  United  States 
to  vacate  the  patents  so  issued,  upon  the 
ground  that  their  issuance  was  unauthorised. 
Proceedings  of  this  character  were  pending 
in  January,  1891,  when  the  contract  between 
these  parties  was  entered  into.  It  does  not 
clearly  appear  that  the  patent  covering  this 
particular  section  15  had  been  assailed  at 
that  time,  b^t  actions  had  been  commenced 
to  cancel  similar  patents  for  lands  similarly 
situated,  and  to  one  of  those  actions  the  de- 
fendant here  was  a  party.  In  other  words. 
It  bad  actual  knowledge  that  Its  title  to  one 
parcel  of  land  was  assailed  upon  grounds 
which  equally  affected  the  title  to  the  land 
which  Is  here  Involved.  But  the  litigation, 
80  far  as  it  bad  progressed,  had  resulted  In 
favor  of  the  defendant's  title;  that  Is  to  say, 
the  decision  of  the  United  States  circuit 
court,  where  the  suits  were  commenced,  had 
sustained  the  action  of  the  ofBcers  of  the 
land  department  in  the  issuance  of  the  pat- 
ents, holding  that  the  Southern  Pacific  Bail- 
road  Company  had  earned  and  become  en- 
titled to  all  the  lands  within  the  common 
limits  of  the  two  grants.  U.  S.  v.  Southern 
Pac.  R.  Co.  (a  C.)  45  Fed.  596;  Id.,  46  Fed. 
683.  Besides,  congress  had  in  1887  passed 
.a  curative  act  saving  the  rights  of  citizens 
who  had  bona  fide  purchased  from  the  pat- 
entees lands  erroneously  patented,  as  these 
were,  and  providing  that,  upon  proof  of  their 
citizenship  and  bona  fides,  patents  should  be 
Issued  to  them  without  further  payment. 
The  plaintiff  had  no  actual  knowledge  of 
these  matters  affecting  the  title  In  January, 
1801,  when  he  contracted  fof  this  land.  In 
an  application  to  purchase,  which  preceded 
the  contract,  plaintiff  had  stipulated  for  a  cer- 
tificate of  title,  and  the  defendant  furnished 
.  a  certificate  made  by  a  reputable  title  and  ab- 
stract company,  showing  that  Its  title  was 
perfect,  as  In  fact  it  was,  so  far  as  appeared 
by  the  records  of  San  Bernardino  county, 
which  contained  no  reference  to  any  action 
by  the  United  States  to  cancel  the  patent  is- 
sued to  the  Southern  Pacific  Railroad  Com- 
pany. It  Is  one  of  the  grievances  of  the 
plaintiff  that  the  pendency  of  that  litigation, 
known  to  the  defendant,  but  unknown  to  him, 
and  undisclosed  by  the  county  records,  was 
not  brought  to  his  attention  prior  to  the  mak- 
ing of  the  contract 

The  terms  of  the  contract  were,  In  brief, 
that  plaintiff  was  to  pay  $1,000  cash,  $1,- 
000  January  14,  1893,  and  ifl.OOO  January 
14,  1804,  with  interest  on  the  deferred  pay- 
ments, and  to  have  immediate  possession. 
Defendant  was  to  convey  by  deed  of  grant, 
bargain,  and  sale  certain  described  lots  in 
said  section  15,  containing  20.32  acres  of 
land,  "together  with  two  hundred  and  three 
and  a/io  (203.2)  shares  of  the  stock  of  the 
Del  Monte  Irrigation  Company,  representing 
two  and  *Viooo  (2.032)  inches  of  water  un- 


der four  (4)  inch  pressure,  said  stock  to  b« 
delivered  by  the  party  of  the  first  part  and 
accepted  by  the  party  of  the  second  part 
subject  to  the  by-laws  of  the  said  Del  Monte 
Irrigation  Company."  In  pursuance  of  this 
contract  the  plaintiff  made  the  cash  paj- 
ment  of  $1,000,  and  entered  into  possession 
of  the  land,  which  he  proceeded  to  improre 
by  the  erection  of  buildings  and  the  plant- 
ing of  fruit  trees.  He  made  no  further 
payments  of  purchase  money  under  the  con- 
tract, but  paid  a  portion  of  the  accruing  Ui- 
terest,  and  paid  all  the  taxes. 

In  December,  1892,  the  supreme  conrt  of 
the  United  States  decided  the  cases  entitled 
U.  S.  V.  Colton  Marble  &  Ume  Co.  and  U. 
S.  V.  Southern  Pac.  R.  Co.,  146  U.  S.  615,  13 
Sup.  Ct.  163,  36  li.  Ed.  1104,  and  also  two 
other  cases,  entitled  U.  S.  v>  Soathem  Pac. 
R.  Co.,  146  U.  S.  670,  13  Sup.  Ct  152,  36 
L.  Ed.  109L  These  were  appeals  from  the 
clrcull  court  in  several  cases  involving  dif- 
ferent phases  of  the  litigation  concerning 
the  patents  which  bad  been  issued  to  tbe 
Southern  Pacific  Railroad  Company  for 
lands  within  the  limits  of  the  grant  to  the 
Atlantic  &  Pacific  Railroad  Company,  and 
by  the  Judgment  of  the  supreme  conrt  the 
decrees  of  the  circuit  conrt  were  reversed, 
and  the  causes  remanded,  with  directions 
to  enter  decrees  in  favor  of  the  United 
States  vacating  and  canceling  the  patents. 
These  decisions  were  brought  to  the  atten- 
tion of  the  plaintiff  in  the  early  part  of  tbe 
year  1893,  and  he  then  learned  for  the  first 
time  that  the  title  to  the  lands  contracted 
for  was  not  in  tbe  defendant  From  that 
time  forward,  however,  he  bad  actual  and 
full  knowledge  of  all  tbe  facts  and  of  tbe 
law  affecting  defendant's  rights  in  said 
lands,  and  his  own  rights  under  the  con- 
tract of  purchase.  He  did  not  during  tbe 
year  1803,  take  any  steps  looking  to  a  re- 
scission of  his  contract  In  fact,  it  appears 
that  he  was  at  that  time  satisfied,  as  a 
lawyer,  that,  although  the  title  was  not  then 
In  the  defendant,  it  was,  nevertheless,  prac- 
tically certain  that  under  the  provisions  of 
tbe  act  of  1887,  above  referred  to,  a  new 
patent  for  the  land  would  be  issued  direct 
to  the  defendant  upon  proof  of  its  purchase 
from  tbe  railroad  company  upon  tbe  faitb 
of  the  invalid  patent  of  1879.  There  is  un- 
contradicted evidence  that  he  so  advised  a 
client  who  consulted  him  professionally  as 
to  the  title  of  defendant  to  another  subdivi- 
sion  of  the  same  section  of  land  prior  to  the 
month  of  April,  1893.  In  January,  18M. 
when  the  final  payment  under  his  contract 
fell  due,  plaintiff  made  a  formal  offer  to 
complete  the  payment  upon  conveyance  of  a 
good  title  to  the  land  and  water  stock.  But 
he  knew  at  the  time  he  made  this  offer 
that  its  condition  could  not  be  complied 
with,  and  his  only  object  seems  to  have 
been  to  demonstrate  his  readiness  to  per- 
form when  defendant  was  able  to  perform 
on  its  part  The  result  of  this  offer  and  the 
ensuing  discussion  of  tbe  defect  In  the  title 
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to  thk  land  was  a  promise  and  assurance  on 
the  part  of  the  defendant  that  It  would 
make  the  necessary  proofs  as  soon  as  the 
land  office  was  ready  to  receive  them,  and 
would  procure  a  patent  direct  from  the 
United  States  under  the  act  of  1887.  Rest- 
ing upon  this  promise,  plaintiff  remained 
In  possession  of  the  land,  cultivating  and 
caring  for  the  fruit  trees  he  had  planted, 
until  the  summer  of  1886. 

During  the  whole  period  of  his  occupancy 
of  the  laud,  down  to  and  including  the  irri- 
gation season  of  lS9a,  the  plaintiff  received 
from  the  Del  Monte  Irrigation  Company  the 
fuU  quantity  of  water  mentioned  in  his  con- 
tract; but  in  the  year  189C,  owing  to  the 
failure  of  the  artesian  wells  which  constitut- 
ed its  source  of  supply,  the  Irrigation  com- 
pany was  not  able  to  furnish  to  its  stock- 
holders quite  one-fourth  of  the  quantity  of 
water  represented  by  its  stock;  that  is  to 
say,  there  were  21,000  shares  of  stock  issued, 
and  in  order  to  supply  1  inch  of  water  of 
every  100  shares  it  required  a  flow  of  210 
Inches  from  Its  wells,  which  In  August,  1896, 
were  yielding  only  about  40  inches,  to  which 
something  seems  to  have  been  added  by 
pumping.  In  order  to  secure  a  better  supply 
of  water,  the  irrigation  company  levied  an 
assessment  of  8  cents  a  share  on  its  stock, 
and  the  defendant  notified  the  plaintiff  that 
be  must  pay  the  assessment  on  the  203.2 
shares  which  it  bad  contracted  to  him  or  be 
deprived  of  water  for  irrigation.  He  refused 
to  pay  the  assessment,  and  at  this  Juncture, 
on  August  5,  and  again  on  August  19,  1896, 
renewed  his  demand  for  a  deed  of  convey- 
ance of  the  land  and  his  offer  to  perform  on 
bia  part  This,  however,  like  his  first  offer, 
was  merely  formal;  for  he  knew  that  the 
defendant  had  not  yet  received  a  patent,  and 
be  had  no  intention  of  accepting  its  deed  or 
parting  with  the  money  which  he  tendered. 
The  defendant  being  unable  to  comply  with 
the  conditions  of  his  offer,  he  gave  notice 
that  he  rescinded  the  contract,  and  offered  to 
reconvey  everything  he  had  received,  and  to 
restore  the  possession  of  the  land,  upon  con- 
dition that  the  defendant  would  refund  the 
moneys  paid  in  pursuance  of  the  contract, 
and  compensate  him  for  the  value  of  bis  Im- 
provements, with  Interest  His  offer  being 
declined,  plaintiff  commenced  this  action  in 
August  1896,  which  resulted  in  a  Judgment 
in  his  favor  for  the  amount  of  bis  payments 
under  the  contract  and  the  value  of  his  im- 
provements, fixed  at  the  sum  of  $6,250,  to- 
gether with  interest  and  costs.  The  whole 
amount  of  the  Judgment  was  declared  to  be 
a  lien  upon  the  land  and  water  stock,  which 
were  ordered  sold,  and  the  proceeds  applied 
upon  the  Judgment,  with  Judgment  over  for 
any  deficiency,  etc. 

On  this  appeal  of  the  defendant  from  the 
order  overruling  its  motion  for  a  new  trial. 
we  have  to  consider  only  the  assignments  of 
error  in  the  rulings  of  the  superior  court  at 
the  trial,  and  the  specifications  of  Insufficien- 
cy of  the  evidence  to  Justify  the  findings. 


With  regard  to  these  specifications  the  re- 
spondent makes  the  objection  that  they  are 
not  sufficient  in  substance  or  proper  in  form, 
and  to  this  point  cites  the  case  of  De  Molera 
V.  Martin,  120  Gal.  545,  52  Pac.  823.  But  the 
decision  in  that  case  has  no  application  to  the 
speciiicatians  here,  which  are  as  exact  and 
detailed  as  they  could  be  made  In  pointing 
out  the  particular  findings  and  parts  of  find- 
ings which  it  is  claimed  the  evidence  does 
not  Justify.  The  language  of  many  of  these 
specifications  Is:  "There  is  no  evidence  to 
Justify;"  "there  is  no  evidence  to  prove  or 
tending  to  prove,"  etc.;  and  it  seems  to  be 
claimed  that  this  is  not  a  compliance  with 
the  statute,  which  requires  a  statement  of 
the  particulars  In  which  the  evidence  is  In- 
sufflclent.  This  objection  is  too  refined.  If 
there  is  no  evidence  to  support  a  finding.  It 
Is  certainly  proper  to  say  so,  and  even  where 
there  is  slight,  but  Insufflcient  evidence  to 
support  a  particular  findiug,  every  purpose  of 
the  law  Is  answered  by  a  speci&catlon  that 
there  Is  no  evidence. 

It  is  first  objected  that  there  is  no  evidence 
to  Justify  the  finding  to  the  effect  that  the 
defendant  corporation,  before  the  execution 
of  the  application  and  contract,  as  an  in- 
ducement to  plaintiff  to  purchase  the  land 
and  water  stock,  represented  that  It  had  a 
perfect  title  to  the  land,  and  that  the  right 
to  a  perpetual  fiow  of  one  Inch  of  water  to 
each  ten  acres  of  land  was  sold  therewith. 
We  think  the  evidence  fully  sustains  this 
finding.  The  representations  were  made,  but 
they-  were  honestly  made.  The  officers  and 
agents  of  the  corporation  had  every  reason 
to  l)elleve  at  the  date  of  the  contract  that  its 
title  to  the  land  was  perfect  It  had  been 
sustained  by  the  decision  of  the  circuit  court 
and  even  if  that  decision  was  erroneous,  as 
was  afterwards  decided  by  the  supreme 
court  the  equitable  claim  of  the  defendant 
to  the  land  was  protected  by  the  act  of  con- 
gress of  1887.  As  to  the  water,  all  that  was 
represented  was  true,  as  the  defendant  could 
see  for  himself.  There  was  then  an  ample 
supply  of  water,  and  continued  to  be  for 
fire  years  after  the  date  of  the  contract  when 
for  the  first  time  the  artesian  wells  which 
were  the  source  of  supply  began  to  fail.  If 
there  was  any  assertion  or  prediction  by  the 
defendant's  agents  that  the  wells  would  al- 
ways yield  as  abundantly  as  they  were  then 
yielding,  this  was  but  an  expression  of  opin- 
ion upon  a  matter  as  to  which  plaintiff  was 
as  fully  informed  as  they  were.  What  effect 
this  finding  is  to  have  will  be  further  consid- 
ered, but  the  finding  itself  cannot  be  set  aside 
for  lack  of  evidence  to  support  It 

There  is  also  evidence  sufficient  to  Jus- 
tify that  portion  of  the  fifth  finding  where- 
in It  is  found  that  the  plaintiff  had  no  knowl- 
edge of  the  title  to  said  lands  or  the  amount 
of  water  represented  by  said  stock,  except 
as  he  was  Informed  of  the  same  by  the  de- 
fendant and  that  th'a  purchase  was  in- 
duced by  the  representations.  The  plaintiff 
testifies  to  these  facts,  and  his  evidence  1> 
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sufficient  to  sustain  the  findings.  Indeed, 
the  argument  of  appellant  In  support  of  his 
specification  qgnlnst  this  finding  Is  not  that 
the  plaintiff  had  actual  knowledge  as  to  the 
title  and  water  when  he  entered  Into  the 
contract,  but  that  his  Ignorance  was  Inex- 
cusable. It  Is  true,  as  contended  by  appel- 
lant, that  all  the  Information  It  had  as  to 
its  title  was  contained  in  acts  of  congress 
and  public  records  of  the  courts  and  land 
department,  and  that  the  plaintiff,  by  ex- 
ploring these  sources  of  information,  might 
have  learned  all  that  It  knew;  but  this  Is 
quite  consistent  with  the  fact  found  that  he 
was  actually  ignorant  of  the  state  of  the 
title,  and  relied  upon  the  representations  of 
the  defendant  As  to  the  water,  bis  Igno- 
rance of  the  facta  Is  of  no  consequence, 
since,  as  has  been  seen,  no  representations 
were  made  that  were  not  true. 

The  seventh  finding,  as  to  the  fact  that 
plaintiff  made  all  his  Improvements  on  the 
land  before  he  had  any  actual  knowledge 
of  the  defect  In  the  title.  Is  also  supported 
by  the  evidence,  and  there  Is  sufllcient  evi- 
dence to  sustain  the  finding  that  the  land 
was  enhanced  In  value  by  plaintiff's  im- 
provements to  the  extent  of  $6,250.  The  evi- 
dence was  that  the  Improvements,  consist- 
ing of  dwelling,  outhouses,  flume,  and  fruit 
trees,  all  suitable  to  the  character  of  the 
premises,  had  been  appraised  at  that  sum 
by  appraisers  agreed  upon  by  the  parties, 
and,  while  it  is  true  that  It  does  not  necessa- 
rily follow  that  the  value  of  the  land  was 
enhanced  in  the  same  amount  as  the  value 
of  the  Improvements,  the  inference  was  one 
which,  in  the  absence  of  other  evidence,  the 
court  might  fairly  draw.  The  evidence, 
in  other  words,  was  sufficient  prima  facie 
to  sustain  the  conclusion.  A  further  objec- 
tion made  by  appellant  to  this  finding  is  that 
the  evidence  which  supports  it  was  abso- 
lutely inadmissible,  not  only  because  it  was 
Irrelevant,  but  because  the  plaintiff  was 
not  entitled  to  recover  the  value  of  the  Im- 
provements. It  has  been  said  by  this  court 
In  one  or  two  cases  that  the  vendee  of  laud 
going  Into  possession  under  his  contract  of 
purchase,  and  upon  representations  of  the 
vendor  that  he  has  the  title,  may,  upon  fail- 
ure of  the  title,  recover  the  value  of  im- 
provements made  bona  fide  while  In  posses- 
sion. Gates  V.  Mclean,  70  Cal.  50,  11  Pac. 
489;  Worley  v.  Nethercott,  91  Cal.  517,  27 
Pac.  7G7.  It  Is  contended  that  the  expres- 
sions upon  this  point  In  those  cases  were 
mere  dicta,  and  It  may  be  doubted  whether 
the .  doctrine  Is  authoritatively  settled  In 
this  state;  but  in  this  case  we  cannot  decide 
the  question,  and  It  would  be  a  waste  of 
time  to  consider  It  It  was  purely  and  sim- 
ply a  conclusion  of  law  that  the  plaintiff 
was  entitled  to  recover  the  value  of  his  im- 
provements, and  upon  this  appeal  the  con- 
clusions of  law  are, not  reviewable. 

The  ninth  finding  is  to  the  effect  that  the 
plaintiff   has   regularly   paid   all    taxes,   as- 


sessments, and  water  rates  that  have  been 
levied  or  assessed  upon  said  land  and  Im- 
provements for  the  period  of  five  years  from 
the  execution  of  the  contract,  etc.  This  find- 
ing, according  to  Its  literal  terms,  is  fully 
supported  by  the  evidence;  but  more  than 
five  years  elapsed  after  the  execution  of 
the  contract  before  the  levying  of  the  as- 
sessment on  the  water  stock  sold  to  plain- 
tiff along  with  the  land,  and  defendant 
claims  that  the  refusal  of  plaintiff  to  pay 
that  assessment  was  a  breach  of  his  con- 
tract. This  contention  the  superior  court 
disposed  of  In  its  conclusions  of  law,  when- 
It  was  held  that  plaintiff  was  not  liable  un- 
der his  contract  for  that  assessment. 
Whether  this  conclusion  was  correct  may 
call  for  further  consideration,  but  the  find- 
ing here  in  question  has  no  reference  to  that 
assessment,  and  as  to  other  taxes,  etc.,  It  is 
correct. 

The  tenth  and  eleventh  findings  of  fact 
set  forth  the  chain  of  defendant's  title  to 
the  land,  and  the  latter  concludes  as  follows: 
"That  defendant's  (Pomona  Land  and  Water 
Company's)  only  right  or  title  to  said  lands 
is  that  derived  under  the  chain  of  title 
above  set  forth,  considered  In  connection 
with  such  remedial  legislation  as  may  be 
found  In  any  act  of  congress  applicable  to 
the  said  chain  of  title;  that  by  reason  of 
the  facts  last  hereinbefore  set  forth,  as  to 
the  defective  character  of  the  title  attempt- 
ed to  be  conveyed  to  plaintiff,  plaintiff  has 
been  greatly  damaged."  No  part  of  thes*" 
findings  Is  called  In  question,  except  the  last 
sentence  above  quoted,  which  embodies  the 
conclusion  that,  by  reason  of  the  facts  re- 
cited, the  plaintiff  has  been  greatly  dam- 
aged. As  to  this  the  respondent  contends 
that  it  Is  a  misplaced  conclusion  of  law. 
and  cannot  be  reviewed  on  this  appeal;  but 
we  agree  with  the  appellant  that  It  em- 
braces a  finding  upon  a  vital  Issue  of  fact, 
viz.  whether  there  was  such  a  defect  In  tht» 
title  as  Justified  the  plaintiff  In  rescinding; 
the  contract  of  sale  at  the  time  and  under 
the  circumstances  of  the  alleged  rescission. 
The  finding  was  material  In  no  other  aspect, 
and  In  that  aspect  it  was  material;  for  it  ' 
could  not  be  established  either  as  a  conclu- 
sion of  fact  or  of  law  that  the  contract  had 
been  rescinded  for  failure  of  title  to  the 
land  without  a  finding  that  the  title  was  so 
defective  that  the  plaintiff  could  not  be 
required  to  accept  It  As  to  this  matter,  it 
may  be  conceded  that  the  title  which  the 
defendant  had  on  the  14th  of  January,  IStM. 
—the  date  at  which  its  conveyance  was  due. 
—was  not  such  a  title  as  the  plaintiff  was 
bound  to  accept  The  defect.  It  Is  true,  was 
curable  under  the  act  of  1887;  but  It  had  not 
been  cured,  and  the  defendant  never,  down 
to  the  trial  of  the  action,  had  been  able  to 
cure  It  under  that  act  for  the  reason,  ap- 
parently, that  the  land  office  would  not  re- 
ceive Its  proofs  of  citizenship  and  bona  fide 
purchase   until   the  patent  to   the   raih-oad 
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comp'any  bad  been  vacated,  and  the  salt  to 
vacate  the  patent  was  stUl  undecided.  If, 
therefore,  the  plaintiff  had  elected  to  re- 
scind at  that  time,  his  right  so  to  do  would 
probably  have  been  clear.  But  he  did  not 
elect  to  rescind  at  that  time.  Instead  of  re- 
scinding, he  accepted  the  promise  of  the 
defendant  to  cure  the  defect  in  Its  title, 
and  rested  upon  It  for  two  years  and  a  half 
before  tnliing  any  further  action.  For  this, 
of  coarse,  he  was  In  no  wise  to  blame.  He 
had  a  right  to  accept  and  rely  upon  the 
promise  of  defendant  to  perfect  Its  title,  and 
in  the  meantime  to  hold  his  right  of  rescis- 
sion in  reserve,  to  be  exercised  when,  after 
a  reasonable  opportunity  so  to  do,  the  de- 
fendant had  failed  or  refused  to  redeem  its 
promise;  for  while  It  Is  true  that  the  right 
to  rescind  must  be  exercised  promptly  and 
is  lost  by  delay,  it  is  equally  true  that  it 
does  not  lie  in  the  mouth  of  a  delinquent 
party  to  object  to  a  delay  which  has  been 
granted  at  his  Instance  in  order  to  enable 
bim  to  perform  an  agreement  which  he  is 
unable  to  perform  at  the  time  stipulated. 
On  the  other  hand.  It  seems  to  follow  that 
when,  in  consequence  of  some  promise  of 
the  delinquent  party,  rescission  has  been  de- 
layed beyond  the  proper  time,  the  right  to 
i-escind  will  not  be  revived  until  a  reason- 
able opportunity  has  been  afforded  for  com- 
pliance with  such  promise,  unless  it  is  by 
its  terms  to  be  performed  within  a  certain 
time.  And  so  the  real  question  to  be  decid- 
ed in  this  connection,  and  the  main  question 
in  the  case,  is  whether  the  defendant  did 
unreasonably  delay  the  proceedings  to  per- 
fect its  title. 

The  actual  delay  was  no  doubt  unusual  in 
the  matter  of  perfecting  a  title,  but  whether 
it  was  unreasonable  or  injurious  to  the  plain- 
tiff depends  upon  the  ability  of  the  defendant 
to  proceed,  and  the  situation  in  which  the 
plaintiff  was  left  pending  the  delay. '  As  to 
this  it  seems  to  be  conceded  that  the  defend- 
ant was  prevented  from  malting  its  proofs 
under  the  act  of  1887  by  a  regulation  of  the 
land  department  that  such  proofs  would  not 
be  received  in  any  case  until  the  patent  to 
the  railroad  company  had  been  canceled,  and 
the  patent  embracing  tills  particular  land  had 
not  been  canceled  at  the  date  of  the  alleged 
rescission.  As  to  the  terms  of  the  regula- 
tion respecting  the  time  of  making  these 
proofs,  there  is  no  direct  evidence  in  the  rec- 
ord, but,  since  the  act  of  congress  authorized 
the  dejmrtment  to  make  rules  on  the  subject, 
we  must  take  judicial  notice  of  such  rales  as 
were  made,  and,  since  the  statement  of  coun- 
sel for  appellant  as  to  the  substance  of  the' 
reg^ulatlon  is  not  controverted  by  the  respond- 
ent, we  assume  the  fact  to  be  as  above  stat- 
ed. The  defendant,  therefore,  not  being  a 
])arty  to  the  suit  involving  the  patent  to  this 
section,  and  having  no  power  to  expedite  a 
decision, — if,  indeed,  any  person  could  have 
brought  the  litigation  to  an  earlier  conclu- 
sion,—cannot  be  blamed  for  failing  to  procure 


a  patent  under  the  act  of  1887,  prior  to  the  at- 
tempted rescission.  But  another  and  a  more 
liberal  act  of  congress  was  passed  In  March, 
1896,  under  which,  as  plaintiff  contends,  the 
defendant  might  have  proceeded  without  de- 
lay to  get  its  patent,  and  he  justitles  his  de- 
termination to  rescind  in  August,  1806,  upon 
the  ground  that  the  defendant  had  taken  no 
steps  imder  the  later  act.  It  does  not  ap- 
pear, however,  that  either  of  the  parties  was 
advised  at  that  time  that  the  obtaining  of  a 
patent  In  this  case  could  be  hastened  by  a 
proceeding  under  the  new  law,  and  there  is 
no  evidence  of  any  request  or  suggestion  from 
the  plaintiff  that  the  defendant  should  take 
any  different  course  from  that  previously 
agreed  upon,  viz.  that  it  should  keep  track  of 
the  proceeding  in  court,  and  make  its  proofs, 
under  the  act  of  1887,  as  soon  aa  notice 
should  be  given  that  the  land  office  was  ready 
to  receive  them.  We  think  that,  if  plaintiff 
desired  a  different  or  more  expeditious  pro- 
cedure, he  should  have  notified  defendant, 
and  given  it  a  reasonable  opiKirtunlty  to  con- 
form to  his  wishes,  before  declaring  a  rescis- 
sion of  the  contract  on  this  ground.  As  to 
any  Injury  to  plaintiff  occasioned  by  the  de- 
lay, the  record  Is  silent.  There  Is  no  evi- 
dence that  he  was  damaged  in  any  way.  He 
was  living  upon  the  land.  He  was  practical- 
ly certain  of  securing  the  title  in  due  course 
of  proceedings  under  the  law,  and  secure 
against  any  disturbance  of  his  possession 
meanwhile.  It  Is  true,  as  suggested,  that  he 
might  not  have  been  able  to  sell  the  property 
so  readily  as  he  would  have  been  if  the  title 
had  been  perfected;  but  there  Is  no  evidence 
that  he  desired  to  sell,  and  in  a  case  of  this 
complexion,  (n  which  the  incidents  of  rescis- 
sion have  been  complicated  by  the  taking  of 
possession  and  the  making  of  Improvements, 
we  think  something  more  Is  required  to  jus- 
tify the  course  taken  by  plaintiff  tlian  the 
mere  speculative  Injury  Involved  in  the  sur- 
mise that  the  state  of  the  title  might  have 
prevented  a  sale  If  he  had  desired  to  sell. 
Our  conclusion  upon  this  point  Is  that  the 
defect  In  the  title  to  tlie  land  was  not  sach 
a  damage  to  plaintiff  as  to  justify  a  rescis- 
sion at  the  time  plaintiff  undertook  to  exer- 
cise the  right,  and  that  the  finding  of  such 
damage  is  not  sustained  by  the  evidence. 

As  this  finding  is  the  principal  basis  of  the 
conclusions  and  decree  of  the  superior  court, 
it  is  perhaps  not  strictly  necessary  that  we 
should  notice  other  points  discussed  by  coun- 
sel, but  we  will  briefly  state  our  conclusions 
upon  one  or  two  propositions  affecting  the 
rights  of  the  parties. 

We  think  there  is  no  foundation  for  any 
charge  of  fraudulent  representations  Induc- 
ing the  execution  of  this  contract.  The  rep- 
resentations as  to  the  water  were  true,  and 
that  respecting  the  title  was  based  upon  a 
state  of  facts  which  at  the  time  fully  justi- 
fied the  claim  of  a  perfect  title.  Besides,  if 
the  plaintiff  intended  to  rely  upon  misrepre- 
sentation as  to  the  title,  he  should  have  re- 
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Eclnded  as  soon  as  be  dlscoTered  the  fact, 
and,  since  be  did  not  then  rescind,  lie  waived 
the  right  to  do  so  to  the  same  extent  at  least 
that  he  waived  bis  right  to  rescind  for  the 
actual  defect  of  title  of  which  he  complains. 
Whether  or  not.  In  the  final  adjustment  of 
this  controversy,  It  may  be  held  that  the 
plaintiff  can  claim  or  recoup  damages  for  any 
actual  failure  of  the  supply  of  water  which 
his  stock  purported  to  represent,— a  point  as 
to  which  we  express  no  opinion,— It  la  cer- 
tain that  the  failure  which  occurred  was  not 
a  cause  for  rescission.  If  this  part  of  the 
consideration  for  plaintilTs  obligation  failed 
in  any  degree,  the  failure  was  due  to  no  fault 
of  the  defendant,  and  so  was  not  a  ground  of 
rescission.    Civ.  Code,  J  1C89,  subd.  2. 

As  to  the  assessment  levied  upon  the  stock 
of  the  Del  Monte  Irrigation  Company  in  Au- 
gust, 1896,  we  think,  by  a  fair  construction 
of  the  contract,  it  was  payable  by  the  phiin- 
tiff.  He  agreed,  In  consideration  of  the  right 
to  occupy  the  land  pending  the  fulfillment  of 
the  contract,  to  "pay  and  discharge  all  taxes, 
assessments,  and  water  rates"  that  might  be 
levied  or  assessed  "on  the  premises."  The 
stock  was  sold  with  the  land  under  a  rule 
apportioning  10  shares  of  stock  to  each  acre 
of  land,  and  they  were  so  inseparably  related 
under  the  contract  that  an  assessment  upon 
the  stock  to  carry  out  the  purposes  of  the 
Irrigation  company  was,  within  the  meaning 
of  the  contract,  a  water  rate  assessed  upon 
the  premises.  The  order  denying  a  new  trial 
is  reversed. 

We  concur:  McFARI.AND,  J.;  HEN- 
SHAW,  J.;  VAN  DYKE,  J. 


(131  Cal.  m.) 

EATON  V.  NORRIS  et  al.    (Sac.  689.) 
(Supreme  Court  of  California.    Feb.  12,  1901.) 

PUBLIC  MINERAL  LAND— LOCATION— MARKING 
BOUNDARY  ON  GROUND. 
Two  adjoimng  mining  claims  were  each 
marlied  at  the  comers  by  four  stalces  about  a 
foot  and  a  half  long,  flattened  on  two  aides,  and 
driven  into  the  ground  about  four  inches;  two 
stakes  being  at  the  ends  of  tlie  dividing  line 
common  to  both  claims;  some  stakes  being  in 
the  brush,  and  others  in  the  open  ground.  In 
the  middle  of  the  dividing  line  was  a  tree 
blazed  on  both  sides,  on  one  of  which  the  no- 
tices of  location  were  posted,  describing  the 
claims  by  courses  and  distances,  ranning  from 
the  tree  to  a  stake,  and  from  stake  to  stake  to 
point  of  beginning.  The  ledge  on  each  claim 
had  been  sufficiently  developed  to  show  its  ex- 
istence and  direction.  Ilcld,  that  the  location 
sufficiently  complied  with  Rev.  St.  U.  S.  tit. 
32,  c.  6,  I  2324,  requiring  that  a  location  must 
be  distinctly  marked  on  the  ground,  so  that  its 
boundaries  can  be  readily  traced. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Siskiyou  county; 
J.  S.  Beard,  Judge. 

Action  by  J.  R.  Eaton  against  T.  R.  Nor- 
ris  and  others.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 

Warren  &  Taylor,  for  appellants.  Glllia 
&  Tapscott,  tor  respondent 


SMITH,  C.  An  appeal  from  a  judgment 
against  the  defendants  and  from  an  order  de- 
nying a  new  trial.  The  suit  was  to  quiet 
title  to  two  mining  claims  particularly  de- 
scribed, and  known  as  the  Luella  quartz^nin- 
ing  claim  and  the  Extension  of  the  same. 
The  former  claim  was  located  January  1, 
189C,  by  the  plaintiff;  the  latter  by  his  wife, 
who  conveyed  to  blm  prior  to  the  beginning 
of  the  suit,  be  conveying  to  her  an  undivided 
half  of  bis  original  claim.  The  defendants 
claim  under  a  later  location,  of  date  January 
15,  1898;  and  their  location,  being  subse- 
quent to  the  act  of  March  27,  1897,  "prescrib- 
ing the  manner  of  locating  mining  claims" 
(St.  1897,  p.  214),  must  depend  for  its  vaUdlty 
on  compliance  with  the  provisiona  of  that 
act,  with  which  the  court  found  they  failed 
to  comply.  As  conclusions  of  law  the  court 
found  that  the  defendants'  location  was  void, 
and  that  the  plaintiff,  being  in  possession, 
was  entitled  to  judgment  against  them  as 
mere  trespassers.  It  is  now  urged  by  the 
appellants  that  their  location  was  valid,  and 
the  findings  to  the  contrary  unsupported  by 
the  evidence.  But  the  first  question  to  be 
determined  Is  as  to  the  validity  of  the  plain- 
tiff's location;  for,  if  this  was  valid,  the 
claims  were  not  open  to  location  by  the  de- 
fendants. The  plaintiffs  k>catlona,  being  an- 
terior to  the  act  of  March  27,  1897,  and  there 
being  in  this  case  no  local  usage  or  customs, 
must  be  governed,  with  regard  to  their  va- 
lidity, exclusively  by  the  provisions  of  chap- 
ter 6  of  title  32  of  the  Revised  Statutes  of  the 
United  States,  and  especially  by  those  of  sec- 
tion 2324  (Rev.  St.  p.  426);  the  sole  require- 
ment of  which  Is  that  "the  location  must  be 
distinctly  marked  on  the  ground,  bo  that  its 
boundaries  can  be  readily  traced."  The  court 
finds  specifically  how  the  locations  were  In 
fact  marked  on  the  ground,  but  does  not  find 
in  words  that  the  marks  found  were  such 
that  tfie  boundaries  could  "be  readily  traced"; 
and  it  is  objected  that.  In  the  absence  of  such 
a  finding,  the  judgment  cannot  be  sustained. 
It  Is,  no  doubt,  true  that  the  ultimate  fact  in 
determining  the  validity  of  a  location  is  the 
placing  of  such  marks  on  the  ground  as  to 
Identify  the  claim,  or— to  use  the  language 
of  the  statute— of  such  a  character  that  the 
boundaries  can  be  readily  traced;  and  that 
it  is  for  the  Jury,  or  court  sitting  as  a  jury, 
to  determine  whether  this  has  been  effected. 
1  LIndl.  Mines,  p.  483,  S  373;  Taylor  y.  Mld- 
dleton,  67  Cal.  656,  8  Foe.  591;  Anderson  v. 
Black,  70  Cal.  230,  11  Pac.  700.  But  where 
specific  facts  are  found,  "from  which  the  ex- 
istence of  the  ultimate  fact  must  be  con- 
clusively Inferred,  the  finding  is  sufficient  as 
the  finding  of  the  ultimate  fact."  Hence,  if 
the  marks  of  location  as  found  by  the  court 
are  of  such  a  character  that  It  is  evident  that 
the  boundaries  can  be  readily  traced,  the  find- 
ing will  be  suffident;  and  in  such  a  case,  if 
there  be.  In  addition  to  the  special  findings, 
a  general  finding  to  the  contrary,  the  find- 
ings will  be  set  aside  aa  confiicting,— as  was 
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In  fact  done  In  a  case  Inyolvlng  the  validity 
of  mining  locations,  where  It  was  found  that 
"said  locations  were  not  distinctly  marked 
on  the  ground,  so  that  tbelr  boundaries  could 
be  readily  traced."  Howeth  v.  SuUenger, 
113  Oal.  549,  45  Pac.  841.  The  question  to  be 
considered,  therefore,  is  whether  in  this  case 
the  marking  of  the  location  as  found  was 
sufficient.  And  in  considering  this  question 
it  will  be  observed  we  are  not  confined  to 
the  monuments  placed  at  the  comers  of  the 
claim  at  the  inception  of  the  location  for  the 
purpose  of  marking  it,  but  may  consider  also 
ail  other  objects  placed  on  the  ground,  either 
then  or  subsequently,  prior  to  the  defendants' 
location,  -either  for  the  purpose  of  serving  as 
monuments  or  otherwise;  for  all  that  the 
statute  requires  Is  that  the  claims  be  marked 
distinctly  on  the  ground,  without  regard  to 
the  mode. 

The  two  claims  of  the  plaintiff,  it  appears 
from  the  findings,  adjoin  each  other;  the 
Extension  being  north  of  the  Luella  claim. 
They  were  each  marked  at  the  comers  by 
four  oak  stakes,  about  a  foot  and  a  half  in 
length,  flattened  on  two  sides,  and  driven 
Into  the  ground  four  or  five  inches;  two  of 
the  stakes  being  at  the  ends  of  the  dividing 
line,  and  common  to  both  claims.  Some  of 
the  stakes  were  in  the  brush,  others  in  the 
open  ground.  In  the  middle  of  the  divid- 
ing line  was  an  oak  tree,  blazed  by  the 
plaintiff  on  two  sides,  on  which  the  notices 
of  location  were  posted.  In  the^e  the  two 
claims  were  described  respectively  by  cours- 
es and  distances,  running  from  the  tree  to 
a  stake,  and  from  stake  to  stake  to  the 
point  of  beginning.  The  quartz  ledge  had 
been  previously  discovered,  and  work  had 
been  done  In  developing  it  on  both  claims. 
The  plaintiff  also  opened  up  and  uncovered 
the  ledge  a  considerable  distance  from  the 
tree  each  way.  Subsequently  the  ledge  was 
further  developed  by  three  different  cuts 
sunk  deep  in  the  rock,  aggregating  together 
over  80  feet  In  length.  A  house  was  built 
on  the  Lnella  claim,  near  the  common 
boundary  of  the  two  claims,  in  which  the 
plaintiff's  men  were  living.  This,  I  think, 
was  sufficient,  under  the  most  stringent  con- 
struction of  the  law  (Southem  Cross  Gold 
&  Silver  Min.  Oo.  v.  Europe  Min.  Co.,  16 
Nev.  3S3);  and,  Indeed,  the  case  seems  to 
come  directly  within  the  authority  of  How- 
eth V.  Sullenger,  113  Cal.  548,  54&,  45  Pac. 
8^1,  cited  supra.  Stakes  driven  In  the 
ground  are.  In  the  absence  of  convenient 
natural  objects,  the  most  common  means  of 
marking  a  tract  of  land,  and  "the  most  cer- 
tain means  of  Identification."  Hammer  v. 
Milling  Co.,  130  U.  S.  299,  9  Sup.  Ct.  551, 
32  Im  Ed.  907;  1  IJndl.  Mines,  p.  483,  §  373. 
It  may  be  that  the  marking  of  the  claim 
by  substantial  stakes  at  four  comers  will 
not  be  of  itself  sufficient  (Taylor  v.  Middle- 
ton,  67  Cal.  656,  8  Pac.  594),  but  here  it  is 
found  that  some  of  the  stakes  were  in  the 
open  ground,  and,  as  the  ledge  had  been 


sufficiently  developed  to  show  Its  existence 
and  direction,  the  boundaries  of  the  claim 
could  be  readily  traced  from  these.  Both 
claims  were  also  marked  by  the  blazed  oak, 
and  from  that  alone  the  boundaries  as  given 
in  the  notice  could  be  readily  traced.  The 
posted  notices.  It  Is  said,  cannot  be  sub- 
stituted for  the  marking,  but  they  "may  be 
an  aid  In  determining  the  situs  of  the  monu- 
ments." 1  Lindl.  Mines,  p.  483,  §  373.  They 
therefore  constitute  a  part  of  the  marking, 
as  does  every  other  object  placed  on  the 
ground  for  the  purpose  of  marking  It  or 
otherwise.  If  It  in  fact  does  help  to  mark 
it.  It  may.  Indeed,  on  accoimt  of  its  tem- 
porary nature,  be,  in  general,  of  minor  sig- 
nificance; but  this  is  not  so  where  the  loca- 
tion Is  followed  by  the  actusd  and  continued 
working  of  the  claim.  Jupiter  Min.  Co.  v. 
Bodie  Consol.  Min.  Co.,  7  Sawy.  110,  11  Fed. 
666.  I  think,  therefore,  that  the  plaintifrs 
location  was  good,  and  the  findings  suffi- 
cient 

This  conclusion  Is  also.  In  some  degree, 
supported  by  other  findings  of  the  court, 
which  are  "that  defendants  were  knowing 
to  the  above  facts,  and  recognized  the  ex- 
istence of  said  claims,  but  claimed  that  a 
sufficient  amount  of  assessment  work  had 
not  been  performed  by  the  plaintiff";  and 
that  one  of  them  "had  been  watching  the 
plaintiff  during  the  summer  of  1897,  to  see 
if  he  did  the  required  amount  of  assess- 
ment work  on  his  claims."  It  appears, 
therefore,  that  the  location  was  at  least  suf- 
ficient to  satisfy  the  defendants,  who  alone 
are  adversely  Interested,  and  that  It  thus 
effected  the  full  purpose  contemplated  by 
the  act  I  advise  that  the  Judgfbient  and 
order  appealed  from  be  affirmed.' 

We  concur:    HAYNBS,  0.;   GRAY,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and 
order  appealed  from  are  affirmed. 


aSl  Cal.  547) 
KEEN  COUNTY  t.  FAY  et  al,  (L.  A.  795.) 
(Supreme  Court  of  California.    Feb.  12,  1901.) 

PLBADINO— DEMURRER— STIPULATBD    FACTS- 
DISTRICT  ATTORNEyS  FEES— STATUTES. 

1.  Where  a  complaint  alleges  substantially 
the  same  facts  as  are  later  contained  in  a  stip- 
ulation of  facts  of  the  parties  on  which  judg- 
ment was  rendered,  a  demurrer  to  the  com- 
plaint was  properly  overruled. 

2.  Under  St  1893,  p.  346^  §  197,  providing 
that  the  district  attorney  of  K.  county  shall 
receive,  as  compensation  for  his  services,  a 
fixed  annual  salary;  and  section  216,  prescrib- 
ing that  snch  salary  shall  be  in  fall  compensa- 
tion for  all  services  of  every  kind  rendered  by 
him  as  such  officer, — such  attorney,  holding  of- 
fice from  1S05  to  1899,  was  not  entitled  to  the 
fee  of  $10  for  each  suit  of  foreclosure  against 
delinquent  purchasers  of  gcbool  lands,  author- 
ized by  Pol.  Code,  §  3553,  passed  in  1873,  in  ad- 
dition to  his  salary,  since  the  money  was  col- 
lected by  him  in  bis  official  capacity. 
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Department  1.  Appeal  from  superior  court, 
Kern  county;  J.  W.  Mahon,  Judge. 

Action  by  the  county  of  Kern  against  Alrln 
Fay  and  otliers.  From  a  judgment  in  favor 
of  the  plaintift,  defendants  appeal.    Affirmed. 

Alvln  F'ay,  for  appellants.  J.  W.  Ahem 
and  S.  C.  Smith,  for  respondent 

VAN  DYKE,  J.  The  defendant  Fay  was 
the  district  attorney  of  Kern  county  from  the 
first  Monday  of  January,  1S95,  to  the  first 
Monday  of  January,  1899,  and  the  other  de- 
fendants -were  sureties  on  his  official  bond,  as 
required  by  law.  The  action  is  to  recover 
the  sum  of  $630,  moneys  alleged  to  hare  been 
collected  by  the  defendant  Fay  as  such  dis- 
trict attorney,  and  to  have  been  unlawfully 
retained  by  him.  After  a  demurrer  of  the 
defendant  Fay  to  the  complaint  had  been 
overruled,  he  filed  an  answer  containing  a 
general  denial  of  the  allegations  In  plain- 
tiff's  complaint  For  the  purpose  of  the  trial, 
the  facts  were  stipulated  and  findings  waiv- 
ed. The  appeal  is  taken  from  the  Judgment 
entered  in  favor  of  the  plaintiff  on  said  stip- 
ulated facts.  Two  questions  are  presented 
by  appellants  on  the  appeal:  First,  it  is  con- 
tended that  tlie  court  erred  In  overruling  the 
demurrer  to  the  complaint;  second,  that  the 
evidence  in  said  cause  is  insufficient  to  Jus- 
tify the  decision  rendered.  As  the  complaint 
sets  forth  and  alleges  substantially  the  same 
facta  as  contained  In  the  stipulation  of  the 
parties,  the  demurrer  was  properly  oTerruled, 
if  the  stipulated  facts  are  sufficient  to  siistain 
fhe  Judgment.  Really,  therefore,  there  Is 
only  one  question   presented,   and    that    Is 

'  whether  the  defendant  Fay  Is  entitled  to  re- 
tain the  money  collected  by  him  in  his  official 
capacity  as  district  attorney.  The  money  In 
question  was  collected  and  received  by  de- 
fendant Fay  as  district  attorney  of  Kern  coun- 
ty, as  costs  taxed  In  suits  to  the  number  of 
63  brought  in  the  superior  court  of  Kem 
county  for  the  foreclosure  of  certificates  of 
purchase  of  state  school  lands  situate  in  said 
county.  The  register  of  the  state  land  office 
furnished  said  Fay  a  statement  embracing 
school  lands  in  Kem  county  sold  by  the  state 
upon  which  payments  were  then  due  and  had 
not  been  paid.  The  said  delinquents  falling 
to  make  payment,  said  actions  of  foreclosure 
were  commenced  and  prosecuted,  and  decrees 
rendered  annulling  the  certificates  of  pur- 
chase of  said  lands  and  for  costs.  Said  de- 
fendant thereupon  presented  a  claim  to  the 
state  board  of  examiners,  which  was  allowed, 
in  the  sum  of  $4,053.04,  costs  and  expenses 

.  Incurred  in  the  prosecution  of  said  suits. 
This  sum  included  an  allowance  as  attorney's 
fee  of  $10  In  each  of  said  actions,  amounting, 
as  stated,  to  $C30.  which  said  defendant  fail- 
ed and  refused  to  turn  over  with  the  other 
costs  and  expenses  so  collected. 

In  retaining  the  money  In  question  so  col- 
lected, the  appellant  Fay  relies  upon  section 
35G3  of  the  Political  Code,  which  reads  as  fol- 


lows: "The  district  attorney  Is  entitled  t» 
receive  ten  dollars  for  each  ^uit  brought,  to 
be  taxed  as  costs."  This  section  is  found  In 
the  article  of  said  Code  entitled  "Proceed- 
ings against  Delinquent  Purchasers."  Sec- 
tions 3546-3550.  The  Codes  went  into  effect 
the  1st  of  January,  1873.  Some  of  the  sec- 
tions in  the  article  in  question  have  been 
amended  since,  but  such  amendments  do 
not  affect  the  question  under  consideration. 
In  the  earlier  history  of  the  state.  It  seems 
to  have  been  the  policy  of  the  law  to  compen- 
sate county  officials  mostly,  and  in  many  cas- 
es entirely,  by  fees  collected  for  the  work 
performed.  Sheriffs  collected  and  kept  the 
mileage  earned  In  dvU  cases,  and  the  coun- 
ties paid  them  mileage  in  criminal  cases. 
County  clerks  collected  and  retained  fees  for 
each  Instrument  filed,  each  notice  given,  and 
each  record  or  copy  made.  The  same  was 
true  of  recorders,  auditors,  and  to  some  ex- 
tent district  attorneys.  By  the  constitution 
of  1879  it  was  Intended  to  make  an  entire 
change  In  the  mode  of  compensating  such  of- 
ficers for  their  services,  and  to  abolish  the 
fee  system.  The  legislature  is  required  by 
general  uniform  laws  to  provide  for  the  elec- 
tion and  appointment  in  the  several  counties: 
of  boards  ot  supervisors,  sheriffs,  eountr 
clerks,  district  attorneys,  and  such  other  of- 
ficers as  public  convenience  may  reqnlre.  "It 
shall  regulate  the  compensation  of  all  sach 
officers,  in  proportion  to  duties,  and  for  this 
purpose  may  classify  the  counties  by  popula- 
tion; and  It  shall  provide  for  the  strict  ac- 
countability of  county  and  township  officers 
for  all  fees  which  may  be  collected  by  them, 
and  for  all  public  and  municipal  moneys 
which  may  be  paid  to  them,  or  officially  come 
Into  their  possession."  Const,  art  11,  {  5. 
To  carry  out  this  mandate  of  the  constitu- 
tion, the  legislature,  in  1883.  passed  a  coun- 
ty government  act  St  1883,  p.  209.  This  act 
revised  the  whole  subject  of  the  duties  of 
county  officers,  and  provides  for  classifying 
the  different  counties  by  population  for  the 
purpose  of  regulating  compensation.  Gener- 
ally speaking,  the  manner  of  compensating 
officers  is  completely  changed.  Fees  collect- 
ed go  to  the  treasury,  and  ofilcers  get  flat 
salaries.  It  contains  some  40-odd  classes. 
The  opening  paragraph  of  each  section,  at  the 
beginning  of  each  class,  reads  something  like 

this:     "In  connties  of  the  class  the 

county  officers  shall  receive  as  compensation 
for  their  services  required  by  law,  or  by  vir- 
tue of  their  office,  the  following  salaries,  to 
wit."  Several  county  government  acts  hare 
been  passed  since  the  first  in  1883.  Defend- 
ant Fay  was  acting  as  district  attorney  under 
the  act  passed  in  1893.  St  1893,  p.  MQ.  This 
contains  a  classification  of  counties,  as  did 
the  former  acts  on  the  same  subject,  and  the 
county  of  Kem  belongs  to  the  thirty-flftli 
clas».  "In  counties  of  the  thirty-fifth  class, 
the  county  officers  shall  receive  as  compensa- 
tion for  the  services  required  of  them  by  law 
the  following  salaries,  to  wit"    Section  l&T. 
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Then  follows  a  list  of  the  county  officers  of 
said  class,  with  their  respective  salaries,  and 
to  the  district  attorneys  a  salary  of  ?2,000  per 
annum.  Section  216  reads:  "The  salaries 
and  fees  provided  In  this  act  shall  be  In  full 
compensation  for  all  services  of  every  kind 
and  description  rendered  by  the  officers  there- 
in named,  either  as  officers,  or  ex.  officio  of- 
tlcers;  their  deputies,  and  assistants,  unless 
in  this  act  otherwise  provided." 

As  to  the  office  of  district  attorney,  It  is  no- 
where otherwise  provided  In  said  act.  On  the 
other  hand.  In  the  section  defining  the  duties 
of  the  district  attorney,  it  is  declared  that 
he  must  "on  the  first  Monday  of  eadi  month 
file,  with  the  auditor,  an  account,  verified  by 
bis  oath,  of  all  moneys  received  by  him  in 
his  official  capacity  during  the  preceding 
month,  and  at  the  same  time  pay  them  over 
to  the  county  treasiu^r."  County  Govern- 
ment Act  1863,  I  136  (St  1803,  p.  386).  It 
would  seem  quite  clear  that  under  the  provi- 
sions of  the  county  government  act  of  1803 
the  district  attorney  is  not  permitted  to  re- 
tain for  hlB  own  use  any  moneys  collected  by 
him  in  his  official  capacity;  that  the  salary 
prescribed  by  said  act  is  intended  to  compen- 
sate said  officer  in  full  for  all  services  ren- 
dered by  him.  Changing  the  rule  for  com- 
pensating the  district  attorney  so  that  he  may 
not  retain  any  fees  collected  to  his  own  use 
does  not  necessarily  repeal  section  3553  of 
the  Political  Code  in  reference  to  the  costs, 
including  an  attorney's  fee,  collectible  in 
suits  of  the  character  that  were  prosecuted  in 
this  case.  It  would  be  immaterial,  however, 
whether  that  section  were  repealed  or  not 
The  money  in  this  case  was  collected  by  ap- 
pellant Fay  in  his  official  capacity  as  district 
attorney,  and  he  cannot  now  be  heard  to  say 
that  it  was  paid  to  him  illegally,  and  that  he 
therefore  has  a  right  to  retain  it.  People  v. 
Hamilton,  103  Cal.  488.  37  Pac.  627;  McKee 
V.  Monterey  Co.,  51  Cal.  275;  People  v.  Bun- 
ker, 70  Cal.  212,  11  Pac.  703.  Judgment  *af- 
tirmed. 

We  concur:  GAROUTTE,  J.;  HARRI- 
SON, J. 


<10  Okl.  747) 

BATLES8   V.   McFARLAND. 
<Snpreme  Court  of  Oklahoma.     Jan.  9,  1901.) 

REPLEVIN— AFFIDAVIT  —  AMENDMENT  —  CON- 
DITIONS—DISMISSAL. 

Wtiere,  after  the  granting  of  a  new  trial, 
a  party  asks  leave  of  court  to  amend  the  af- 
fidavit in  replevin,  and  leave  is  granted  by  the 
«-ourt  on  condition  (1)  that  the  same  lie  made 
within  10  days,  and  (2)  that  the  plaintitf  pay 
ail  costs  in  this  action  to  this  date  within  10 
days,  the  conditions  only  apply  to  the  right 
to  amend;  and,  if  the  party  fails  to  comply 
with  the  conditions,  he  only  forfeits  his  right 
to  amend,  and  in  such  event  the  pleadings  in 
the  case  remain  precisely  in  the  same  condi- 
tion they  were  before  the  leave  to  amend  was 
granted;  and.  if  such  pleadings  properly  pre- 
sent a  case,  the  court  should  hear  and  deter- 
mine the  same  on  the  merits,  and  it  is  error 
(or  the  court  to  make  an  order  dismissing  the 


case  for  a  failure  to  comply  with  tlie  coaditions 
attached  to  the  leave  to  amend. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Kay  coimty;  be- 
fore Justice  Bayard  T.  Halner. 

Action  by  Florence  Bayless  against  Robert 
McFarland.  Judgment  for  defendant,  and 
plaintifC  brings  error.    Reversed. 

This  was  an  action  of  replevin,  commenced 
on  February  3,  1898,  by  the  plaintiff  in  error 
against  the  defendant  in  error,  before  a  Jus- 
tice of  the  peace  in  Owen  township,  Kay  coun- 
ty, Okl.,  by  filing  in  said  court  an  affidavit 
in  replevin  for  the  recovery  of  certain  calves 
therein  described,  and  by  the  filing  in  said 
justice's  comrt  of  a  certain  replevin  bond, 
which  was  approved  by  the  said  Justice, 
whereupon  the  said  Justice  issued  a  replevin 
writ,  which  was  served  upon  the  defendant, 
and  the  defendant  then  gave  a  forthcoming 
bond,  as  required  by  statute,  and  retained 
said  property  in  his  possession;  and  after- 
wards, on  the  4th  day  of  February,  1898,  the 
defendant  executed  and  delivered  to  the  con- 
stable a  redelivery  bond,  as  provided  by  stat- 
ute. Afterwards,  to  wit,  on  February  7, 
1888,  the  defendant  came  into  cotirt,  and 
moved  the  court  to  dismiss  the  cause  on  the 
grounds  that  the  replevin  affidavit  was  not 
according  to  statute,  which  motion  was  by 
the  court  overruled.  Afterwards,  to  wit,  on 
the  said  7th  day  of  February,  1808,  the  de- 
fendant filed  his  answer  to  plaintiff's  petition, 
admitting  that  the  plaintiff  is  the  owner  of 
said  property,  but  alleging  in, himself  a  su- 
perior Hen  by  reason  of  the  fact  that  such 
calves  were  found  trespassing  upon  defend- 
ant's premises,  and  that  he  took  them  up  as 
estrays,  and  holds  a  lien  superior  to  tltat  of 
plaintiff  for  expense  of  taking  np  and  keeping 
in  the  sum  of  $5,  and  damages  of  trespassing 
and  to  fencing  |2,  and  for  posting  six  notices 
$1.80,  making  a  total  of  ^.80;  and  prays 
Judgment  for  same.  On  the  same  day  plain- 
tiff asked  leave  of  court  to  file  amended  re- 
plevin affidavit,  which  was  by  the  court  de- 
nied; and  plaintiff  also  asked  leave  of  the 
court  to  file  a  bill  of  particulars,  which  was 
denied  by  the  court.  Testimony  was  then 
taken  in  the  case,  and  the  court  rendered 
Judgment  In  favor  of  the  plaintiff,  from  which 
Judgment  the  defendant  appealed  to  the  dis- 
trict court,  and  filed  his  bond  and  the  trans- 
cript of  the  proceedings  in  Justice's  court  with 
the  clerk  of  the  district  court  On  the  2d  day 
of  February,  1898,  being  one  of  the  regular 
days  of  the  February  term  of  the  district 
court,  defendant  came  into  court,  and  filed 
his  motion  to  dismiss  the  action  for  the  rea- 
sons: (1)  That  no  bin  of  particulars  was  filed 
at  the  commencement  of  this  action;  and  (2) 
that  there  was  no  allegation  of  demand  hav- 
ing been  made  on  defendant  prior  to  the  issu- 
ing of  summons;  and  (3)  that  no  affidavit  of 
replevin  was  filed  prior  to  the  issuing  of  sum- 
mons,—which  motion  was  overruled  by  the 
court  to  which  defendant  excepts.  Leave 
was  then  given  plaintiff  to  amend  affidavit  in 
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replevin  and  bin  of  parUcnlars.  Leave  was 
then  glveu  defendant  to  answer  Instanter. 
Trial  was  set  before  a  Jury,  March  8,  ISaS. 
On  February  25,  1898,  defendant  filed  bis  an- 
swer to  amended  bill  of  particulars  of  plain- 
tiff. Said  answer  (1)  denied  all  the  allegations 
of  said  bill  of  particulars;  (2)  set  up  a  counter- 
claim of  $12  for  damages  for  the  trespass  of 
said  calves  and  for  the  expense  of  taking  up 
and  keeping  the  same,  and  asked  Judgment 
against  plaintiff  for  this  amount.  On  Septem- 
ber 5,  1898,  defendant  filed  motion  to  dismiss 
because  no  affidavit  was  made  and  filed  be- 
fore summons  was  Issued;  and  on  September 
6,  1898,  the  court  sustained  said  motion,  and 
dismissed  said  cause;  to  which  plalntitT  ex- 
cepted. On  September  9,  1898,  plalnUff  filed 
a  motion  for  a  new  trial,  which  motion  was 
by  the  court  sustained,  and  a  new  trial  grant- 
ed. Thereupon  the  plaintiff  asked  leave  to 
amend  his  affidavit  in  replevin,  which  leave 
was  granted  by  the  court  on  the  following 
.  conditions:  "(1)  That  the  same  be  made 
within  10  days  from  this  4th  day  of  Novem- 
ber, 1808;  and  (2)  that  the  plaintitr  pay  all 
costs  In  this  action  to  this  date  within  10 
days,  and  It  is  ordered  plaintiff's  case  stand 
continued;  to  which  defendant  objects  and 
excepts."  On  February  20,  1890,  being  one 
of  the  regular  days  of  the  February  term, 
1889,  of  the  district  court  of  Kay  county,  this 
cause  coming  on  to  be  heard  on  the  regular 
call  of  the  trial  docket,  the  court  made  the 
following  order:  "It  being  shown  to  the  court 
that  the  plalptiff  has  failed  to  comply  with 
the  order  of  the  court  heretofore,  on,  to  wit, 
the  4th  day  of  November,  1808,  made  in  this 
cause,  the  court  finds  plaintifTs  cause  should 
be  dismissed;"  and  thereupon  the  court  dis- 
missed the  case  at  the  cost  of  the  plaintiff;  to 
which  order  of  dismissal  and  taxing  uf  the 
costs  to  plaintiff,  plaintiff  objected  and  ex- 
cepted, and  brings  the  case  here  for  review. 

Tetirick  &  Rose,  for  plaintiff  In  error. 
James  B.  Diggs,  for  defendant  In  error. 

IRWIN,  J.  (after  stating  the  facts).  In  this 
case  there  were  two  assignments  of  error, 
but  they  may  both  very  properly  be  consider- 
ed as  one,  to  wiC  Was  the  order  of  the  court 
dismissing  the  case  for  failure  to  comply  with 
the  conditions  attached  to  the  order  allowing 
the  plaintiff  to  amend  the  affidavit  In  re- 
plevin reversible  error?  Now.  there  can  be 
no  doubt  that  under  our  statute  the  court.  In 
granting  leave  to  amend  any  pleading  In  the 
case,  bas  the  right  to  impose  any  reasonable 
terms  and  conditiona.  In.  the  case  at  bar  the 
conditions  Imposed  on  the  plaintiff  were: 
(1)  That  the  amendment  should  be  made 
within  10  days;  (2)  that  the  plaintiff  should 
pay  all  costs  to  date  within  10  days,— both 
of  which  conditions,  under  ordinary  drcum- 
stances,  would  be  reasonable,  and  we  see  no 
reason  why  such  terms  should  not  be  con- 
sidered reasonable  In  this  case.  But  these 
conditions  apply  only  to  plaintlfTa  right  to 


amend  the  affidavit  in  replevin;  In  other 
words,  his  right  to  amend  was  dependent 
upon  this  condition  precedent,  namely,  that 
he  should  amend  within  10  days.  Now. 
what,  by  reasonable  construction  of  the  lan- 
guage of  the  order,  would  be  the  consequen- 
ces In  case  of  a  failure  on  the  part  of  the 
plaintiff  to  comply  with  these  oonditlonsT 
The  answer  must  be  that  he  would  forfeit 
his  right  to  amend.  Now,  the  plaintiff,  hav- 
ing failed  to  comply  with  these  conditions, 
lost  the  benefit  of  the  order  of  court  allow- 
ing him  to  amend  his  affidavit  in  replevin. 
The  result  was  that  the  pleadings  in  the 
case  were  left  in  precisely  the  same  condi- 
tion that  they  were  before  the  leave  to 
amend  was  granted.  Now,  what  was  the 
.condition  of  the  pleadings  as  they  stood  be- 
fore the  conditional  leave  to  amend  was 
granted?  A  new  trial  had  been  granted  by 
the  court  unconditionally,  and  the  case  stood 
precisely  as  though  no  decision  had  been 
rendered  in  the  case.  Now,  it  might  be  said 
that,  as  the  case  was  once  dismissed  by  the 
court  on  the  motion  of  the  defendant  for  the 
reason  that  no  affidavit  was  filed  prior  to 
the  issuing  of  summons  in  the  case,  when 
the  pleadings  were  restored  in  tbelr  original 
condition  by  defendant's  failure  to  comply 
with  the  conditions  attached  to  his  leave 
to  amend,  the  same  order  should  be  made, 
and  the  case  again  dismissed;  but  It  will 
be  observed  that,  to  make  such  action  prop- 
er, the  record  should  show  that  the  motion 
to  dismiss  on  such  grounds  should  have  been 
renewed  by  the  defendant  The  fact  tliat 
the  court  granted  a  new  trial  in  the  case 
without  attaching  any  conditions  thereto 
would  indicate  that  there  was.  In  his  Judg- 
ment, something  wrong  with  the  original 
decision.  It  is  apparent,  from  an  examina- 
tion of  the  record,  that  the  court  did  not 
dismiss  the  case  on  any  motion  of  the  de- 
fendant, or  for  any  defects  in  plaintiCTp 
pleadings;  but  solely  upon  the  grounds  that 
the  plaintiff  bad  failed  to  comply  with  the 
order  of  the  court  heretofore  made  in  the 
case.  This,  we  think,  was  error,  for  which 
the  case  should  be  reversed.  For  reascms 
heretofore  given,  this  case  is  reversed,  and 
remanded  to  the  district  court,  with  orders 
that  the  case  be  reinstated,  and  for  such 
action  as  will  carry  out  the  idea  expressed 
in  this  opinion.  All  the  Justices  concurring, 
except  Justice  HAINER,  who,  having  tried 
the  case  in  the  court  below,  took  no  part  ia 
this  opinion. 


ao  OM.  COS) 
PERKINS  T.  TERRITORT.* 

(Supreme  Court  of  Oklahoma.    Sept.  5, 
1900.) 

CRIMINAL  LAW— APPBAI^REVIEW— JIUROBB— 
INDICTMENT. 

1.  When  the  ruling  of  the  trial  court  is  npoo 
matters  resting  within  iiia  discretion,  and  whui 
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the  ruling  calls  for  the  exercise  of  sound  dis- 
cretion on  the  part  of  the  trial  judge,  this  court 
will  not  disturb  the  findings,  unless  it  is  ap- 
parent from  the  record  that  there  has  been  a 
clear  abuse  of  discretion. 

2.  If  the  charge  in  the^  indictment  is  substan- 
tially in  the  language  of  the  statute,  it  is  sutll- 
cient,  and  the  language  used  should  receive  its 
common  and  ordinarily  accepted  meaning. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Pottawatomie 
county;  before  Justice  B.  F.  Burwell. 

W.  P.  Perkins  was  conyicted  of  murder, 
and  brings  error.    Affirmed. 

The  plaintiff  In  error  was  indicted  in  the 
district  court  of  Pottawatomie  county  on  the 
11th  day  of  April,  1808,  charged  with  the  mur- 
der of  one  John  Blackweli  in  Pottawatomie 
county  on  February  22,  1898.  The  plaintiff 
-was  arraigned  on  the  12th  day  of  April,  1888, 
and  he  filed  his  demurrer  thereto  on  April  6, 
1889,  and  same  wa8  by  the  court  overruled, 
and  the  plaintiff  at  the  time  excepted,  and 
the  court  set  the  case  down  for  trial  on  May 
11,  1899.  On  May  12,  1809,  plaintiff  filed  bis 
motion  for  a  continuance  for  the  term  on  ac- 
count of  the  absence  of  testimony,  and  the 
court  overruled  said  application  for  a  con- 
tinuance for  the  term,  but  postponed  the  trial 
of  same  until  May  18,  1899.  On  the  IStta 
day  of  May,  1899,  the  case  was  called  for 
trial,  and  over  the  objection  of  plaintiff  the 
court  placed  the  plaintiff  on  trial.  The  jury 
"was  examined  and  sworn,  and  the  court,  dis- 
covering that  the  plaintiff  had  not  pleaded  to 
the  Indictment,  ordered  a  plea  entered  of  not 
guilty,  and  had  the  Jury  resworn,  overruled  the 
plaintiff's  second  mo.tion  for  a  continuance. 
to  which  plaintiff  excepted,  and  on  May  27, 
1809,  the  jury  returned  their  verdict,  finding 
the  plaintiff  guilty  of  manslaughter  in  the 
second  degree.  On  August  1,  1899,  the  court 
overruled  the  plaintiff's  motion  for  a  new 
trial,  to  which  plaintiff  excepted,  and  sen- 
tenced the  plaintiff  'to  imprisonment  in  the 
territorial  prison  for  a  period  of  three  years. 
The  defendant  below,  plaintiff  here,  has  ap- 
pealed to  this  court. 

G.  A.  Outcelt,  L.  G.  Pitman,  and  B.  B, 
Blakeney,  for  appellant.  J.  a  Strang,  Atty. 
Gen.,  and  Keaton  &  Kearful,  for  the  Terri- 
tory. 

IRWIN,  J.  (after  stating  the  facts).  The 
first  contention  of  plaintiff  In  error  Is  that  the 
court  erred  in  putting  the  defendant  on  trial 
for  the  crime  of  murder,  for  the  reason  that 
the  indictment  did  not  charge  murder  under 
the  statutes  of  Oklahoma,  and  that  the  court 
erred  in  excusing  jurors  on  account  of  con- 
scientious scruples  against  capital  punish- 
ment, and  in  overruling  defendant's  motion 
for  a  new  trial  on  the  grounds  stated  above. 
And  in  support  of  this  position  the  counsel 
for  plaintiff  In  error  cite  the  court  to  the 
cases  of  Jewell  v.  Territory,  4  Okl.  53,  43  Pac. 
1075^  and  Holt  v.  Territory,  4  Okl.  76,  43  Pac. 
1083,  and  a  number  of  other  authorities. 
We  think  an  examination  of  these  cases  will 
show  that  they  are  not  analogous  to  the  case 


at  bar,  and  that  the  language  used  or  the 
meaning  expressed  in  the  indictments  in 
those  cases  are  In  no  way  similar  to  the  in- 
dictment la  the  caae  under  consideration. 
In  the  Jewell  Case  the  conviction  was  bad  un- 
der the  first  count  of  the  Indictment,  and  the 
remarks  of  the  court  are  confined  to  that  count; 
and  in  passing  we  would  say  that,  had  the 
verdict  been  a  general  one  of  guilty.  Instead 
of  "guilty  as  charged  In  the  first  count  of  the 
indictment,"  the  decision  of  the  supreme  court 
would,  in  our  Judgment,  have  been  different, 
as  we  are  strongly  of  the  opinion  that  in  the 
Jewell  Case  the  third  count  of  the  indictment 
contains  a  sufficient  charge  of  murder  under 
our  statute;  but,  as  the  verdict  of  the  jury 
was  based  upon  the  first  count,  and  the  rea- 
soning of  the  supreme  court  In  that  case  was 
confined  to  the  first  coimt,  there  is  no  neces- 
sity of  our  going  into  or  discussing  other 
parts  of  the  Indictment  The  charging  part 
of  this  count  of  that  Indictment  Is  as  follows: 
"Oliver  P.  Jewell,  late  of  the  county  of 
•  *  *,  on  the  *  •  *,  with  force  and 
arms  *  *  *  in  and  upon  the  body  of  one 
James  McOulnn,  in  the  peace  of  the  territory 
then  and  there  being,  feloniously,  willful- 
ly, premedltately,  and'  of  his  malice  afore- 
thought did  make  an  assault,  and  that  the 
said  Oliver  P.  Jewell,  a  certain  pistol  then 
and  there  charged  with  gunpowder  and  lead- 
en bullets,  which  said  pistol,  he,  the  said 
Oliver  P.  Jewell,  in  his  right  hand  then  and 
there  beld,  and  then  and  there  feloniously, 
willfully,  premedltately,  and  of  his  malice 
aforethought  did  discharge  and  shoot  off  to, 
against,  and  upon  the  said  James  McGninn." 
Then  follows  the  statement  that  with  the 
same  Intent,  and  deliberation  and  malice,  the 
said  Jewell  did  strike,  penetrate,  and  wound 
the  said  McGuinn.  Then  follows  the  descrip- 
tion of  the  wound  infilcted,  and  the  allega- 
tion that  of  said  wound  the  said  McGninn 
did  die.  Now,  it  will  be  observed  that  no- 
where is  it  alleged  In  words  or  substance 
that  the  assault  waa  committed  with  the  pre- 
meditated design  to  effect  the  death  of  the 
deceased,  or  of  any  other  person,  which,  by 
the  terms  of  our  statute,  is  a  material  and 
necessary  allegation  in  the  definition  of  mur- 
der when  alleged  to  have  been  committed 
under  the  circumstances  described  in  this 
indictment  And,  as  the  supreme  court  well 
says:  "In  fact,  it  is  nowhere  alleged  that 
the  shooting  complained  of  was  with  any  in- 
tent to  effect  death,  except  In  so  far  as  the 
same  may  be  Inferred  from  the  words,  •will- 
fully, premedltately,  and  with  malice  afore- 
thought,' and  these  elements  might  all  occur 
In  an  aggravated  assault."  This  count  of  the 
indictment  was,  we  think,  very  properly  held 
bad  by  the  court,  as  we  think  there  was  noth- 
ing In  the  contention  of  the  attorney  general 
that  this  count  should  be  held  good  under  the 
definition  of  murder  contained  In  section 
2088,  Okl.  St,  which  provides  that  homicide 
Is  murder  when  perpetrated  by  an  act  Im- 
minently dangerous  to  others.  It  seems  to  us 
this  position  is  untenable,  for  the  reason  that 
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the  defendant  must  be  convicted.  If  at  all,  aa 
charged  in  the  indictment,  and  the  indict- 
ment in  this  case  contained  no  language 
which  could  be  constmed  as  a  Tiolation  of 
tills  section  cf  the  statute;  and  in  the  case 
of  Holt  V.  Territory,  above  cited,  the  court 
says:  "The  indictment,  stripped  of  the  ver- 
biage, simply  charges  that  William  Holt  did, 
of  his  deliberate  and  premeditated  malice, 
with  intent  to  kill,  assault  William  Fowler, 
and  that  be  did  unlawfully  and  of  his  delib- 
erate and  premeditated  malice  shoot,  strike, 
and  wound  William  Fowler,  by  which  the 
grand  jury  conclude  that  the  defendant  did 
kill  and  murder  William  Fowler,  with  his 
(William  Holt's)  deliberate  and  premeditated 
malice."  And  in  deciding  the  case  the  court 
uses  this  language  in  pointing  out  the  defects 
in  the  indictment:  "It  charges  an  assault 
with  premeditated  Intent  to  kill,  which,  as  we 
have  said,  is  equivalent  to  charging  premedi- 
tated design  to  effect  death;  but  it  does  not 
charge  that  the  shooting  was  done,  or  that 
the  striking,  penetrating,  or  mortal  wounding, 
or  the  killing  of  William  Fowler  was  done  or 
accomplished,  with  the  design  or  Intent  to 
effect  his  death  or  kill  him."  Now,  a  consid- 
eration of  the  language  of  the  Indictment  In 
the  case  at  bar  will  show  that  it  is  in  no  way 
a  parallel  case  with  the  Jewell  or  the  Holt 
Case,  and  that  It  does  not  come  within  the 
objections  on  which  those  cases  were  revers- 
ed. The  Indictment  In  the  case  at  bar  con- 
tains this  language  in  the  charging  part  of  the 
Indictment,  in  addition  to  setting  forth  the 
means  whereby  the  murder  was  committed: 
"W.  P.  Perkins  did  purposely,  unlawfully, 
feloniously,  and  with  malice  aforethought, 
and  with  the  premeditated  design  to  effect 
the  death  of  one  .John  Blackwell,  kill  and 
murder  him,  the  said  John  Blackwell."  And 
it  seems  to  us  that  this  language  clearly  and 
in  unmistakable  terms  meets  the  objections 
raised  by  the  court  in  the  case  of  Jewell  v. 
Territory,  and  all  the  other  cases  cited,  and 
makes  the  indictment  in  the  case  at  bar  a 
sufficient  charge  of  murder,  and  sustains  the 
trial  court  in  excusing  jurors  for  the  reason 
set  forth,  and  was  also  a  sufficient  reason  for 
overruling  the  motion  for  a  new  trial  on  that 
ground.  Poison  v.  State,  137  Ind.  619,  36  N. 
E.  907. 

Counsel  for  plaintiff  in  error  next  insist 
that  the  trial  court  erred  in  overruling  his 
two  motions  for  a  continuance,  but.  as  a  post- 
ponement of  the  trial  from  May  12th  to  18th 
was  granted  on  the  first  one,  which  was  bas- 
ed on  the  absence  of  a  large  number  of  wit- 
nesses, most  of  whom  subsequently  attended. 
It  is  clear  that  the  court  committed  no  error 
by  its  ruling  thereon.  The  second  applica- 
tion is  based  on  the  absence  of  only  two  wit- 
nesses, to  wit,  Robert  Rutherford  and  John 
Finley.  The  testimony  of  the  latter,  as  giv- 
en by  him  at  the  preliminary  examination, 
was  read  in  evidence  on  behalf  of  the  defend- 
ant. In  his  first  application  for  a  continu- 
ance defendant  refers  to  FInley's  testimony 
given  at  the  preliminary,  and  asks  that  It  be 


made  a  part  of  said  application,  for  the  pur- 
pose of  showing  "the  materiality  and  the  na- 
ture and  character  of  same."  It  follows, 
therefore,  that  no  error  can  be  predicated  on 
the  overruling  of  defendant's  second  applica- 
tion for  a  continuance,  so  far  as  same  relates 
to  the  testimony  of  Finley.  The  only  re- 
maining question  to  be  considered,  so  far  as 
defendant's  application  for  a  continuance  is 
concerned.  Is  whether  or  not  the  lower  court 
committed  prejudicial  error  In  overruling 
same  as  to  Rutherford.  The  basis  of  defend- 
ant's claim  in  this  regard  Is  stated  at  top 
of  page  7  in  his  brief  as  follows:  "The  plain- 
tiff [defendant]  could  not  take  their  deposi- 
tions, because  he  had  not  been  permitted  to 
plead  In  said  action  until  about  five  minutes 
before  he  was  placed  on  his  trial."  The  rec- 
ord fails  to  bear  out  defendant's  statement 
that  he  was  not  permitted  to  enter  his  plea 
at  an  earlier  date,  but,  on  the  contrary,  shows 
that  he  purposely  avoided  entering  same,  and 
that,  when  finally  called  upon  by  the  court 
to  do  so,  he  stood  mute.  As  bearing  upon 
this  question,  we  call  attention  to  the  follow- 
ing additional  facts:  The  indictment  was  re- 
turned against  defendant  on  April  11,  1888. 
and  he  was  arraigned  and  given  24  hours  to 
plead  on  April  12, 1898.  He  filed  a  demurrer 
to  the  indictment  on  April  13,  189S.  His  de- 
murrer was  withdrawn,  and  a  motion  to 
quash  filed,  heard  and  overruled  on  April  5. 
1899,— nearly  a  year  after  the  returning  of 
the  Indictment.  His  demurrer  was  consider- 
ed, reflled,  presented,  and  overruled  on  the 
same  date.  The  case  was  then  set  for  trial 
on  May  12,  1899,  a  day  of  the  same  term  of 
court.  This  gave  defendant  ample  time  to 
have  entered  his  plea,  served  notice,  and  tak- 
en the  deposition  of  Rutherford  at  Foster  P. 
O.,  Ind.  T.,  where  he  was  then  located,  ac- 
cording to  defendant's  affidavit.  Under  the 
provisions  of  our  Code  of  Criminal  Procedure 
the  court  is  required  to  have  a  defendant 
against  whom  an  Indictment  has  been  re- 
turned arraigned  and  given  an  opportunity  to . 
plead  thereto.  Okl.  St.  {  5090  et  seq.  Such 
defendant  then,  or  at  a  future  time,  to  be 
fixed  by  the  court,  must  either  demur  to  the 
indictment  or  enter  his  plea.  Id.  S  5117. 
There  Is  no  provision  of  our  statute  requiring 
the  court  again  to  arraign  a  defendant  after 
his  demurrer  has  been  overruled,  but  it  then 
becomes  the  duty  of  the  defendant  to  enter 
his  plea.  Whether  or  not  the  defendant 
could  waive  the  formal  entering  of  an  oral 
plea  raising  an  issue  of  fact  so  as  to  render 
valid  a  subsequent  conviction  is  not  present- 
ed, but  we  hold  that,  when  such  defendant 
has  been  arraigned,  and  has  his  written 
pleadings  challenging  the  sufficiency  of  the 
Indictment  overruled  in  ample  time  for  lUm 
to  have  taken  the  deposition  of  a  witness  re- 
siding without  the  territory  before  the  day 
set  for  trial,  he  cannot  be  heard  to  claim  that 
he  was  prejudiced  by  reason  of  his  failure  to 
procure  such  deposition.  A  part  of  the  testi- 
mony which  defendant  alleges  Rutherford 
would  have  given  is  admitted  by  tb«  wit- 
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nesses  for  the  territory,  and  all  of  It,  except  i 
one  point,  is  merely  corroborative  of  what  I 
was  testified  to  by  other  witnesses  for  de-  ! 
fendant-  The  only  material  point  upon 
vrhlch,  according  to  defendant's  said  aiS- 
davlts  for  continuance,  Rutherford's  testi- 
mony would  have  been  dlfCerent  from  that  of 
defendant  and  his  other  witnesses,  is  as  to 
"Where  he  and  defendant  had  started  to  go 
•when  they  left  defendant's  saloon.  In  each 
of  said  affidavits  we  find  the  following  state- 
ment: "That  soon  afterwards  the  said  de- 
fendant and  said  Rutherford  left  their  place 
of  business  to  go  into  the  dance  that  was 
being  carried  on  In  the  building  immediately 
east  and  next  to  the  place  of  business  of  de- 
fendant." Defendant's  testimony  relative  to 
the  same  matter  is  in  part  as  follows:  "I 
came  back  In  the  house,  and  took  Bob  Ruth- 
erford,—took  hold  of  him,— and  says,  'Bob, 
let's  go  home.'  Where  were  you  going  when 
you  was  going  in  that  easterly  direction?  I 
was  taking  Bob  Rutherford  home,  and  trying 
to  ♦  •  •."  Thus  it  is  seen  that,  if  Ruth- 
erford had  been  produced  as  a  witness,  and 
had  testified  as  defendant  stated  he  would  In 
both  applications  for  continuance,  his  testi- 
mony would  have  been  in  direct  conflict  with 
that  of  defendant  himself  on  what  defend- 
ant's counsel  now  claim  was  a  very  material 
point.  In  fact,  Rutherford's  testimony  there- 
on would  have  certainly  corroborated  that 
given  by  several  witnesses  for  the  territory. 
In  view  of  all  the  foregoing  facts  it  Is  mani- 
fest that  the  trial  court  committed  no  error 
in  overruling  said  applications  for  a  continu- 
ance. 4  Enc.  PI.  &  Prac.  8;  People  v.  Thomp- 
son, 4  Cal.  239;  State  ▼.  Brooks,  4  Wash. 
328,  30  Pac.  147. 

C!onnsel  for  defendant  below  next  insists 
■Oat  the  court  erred  in  admitting  certain  tes- 
timony on  behalf  of  the  territory  showing  the 
threatening  language  and  conduct  of  defend- 
ant and  said  Robert  Rutherford  towards  the 
deceased  during  the  evening  lust  prior  to  the 
homicide,  and  while  they  were  together  In 
defendant's  saloon.  This  objection  is  special- 
ly directed  to  a  portion  of  the  testimony  of 
B.  M.  Cantrell,  detailing  certain  statements 
and  demonstrations  of  Rutherford  while  not 
in  the  immediate  presence  of  defendant.  As 
connsel  well  states,  "The  court  admitted  this 
testimony  on  the  theory  of  a  conspiracy." 
Counsel  then  proceed  to  make  the  following 
remaricable  statement.  In  view  of  the  testi- 
mony, to  wit:  "No  attempt  was  ever  made 
by  the  prosecution  to  establish  a  conspiracy, 
and  the  court,  in  his  instructions  to  the  Jury, 
entirely  ignored  the  conspiracy  theory." 
Whether  or  not  "the  court  In  his  instruc- 
tions, ♦  »  •  ignored  the  conspiracy  the- 
ory," has  no  bearing  upon  the  question, 
■which  is:  Did  the  testimony  on  behalf  of  the 
territory  show,  or  tend  to  show,  such  a  Joint 
or  common  purpose  on  the  part  of  the  de- 
fendant and  Rutherford  to  provoke  a  quar- 
rel with  deceased,  and  therein  take  bis  life, 
or  do  him  some  serious  bodily  harm,  as  to 


make  the  statements  and  conduct  of  the  lat- 
ter while  In  the  saloon  of  and  in  company 
witli  the  former,  although  (perhaps)  not  in 
his  immediate  presence  and  hearing,  compe- 
tent evidence  against  said  defendant?  On 
this  proposition  we  invite  special  attention  to 
the  following  excerpts  from  the  testimony: 
Thomas  E.  Berry:  "Q.  What  did  Mr.  Per- 
kins and  Mr.  Rutherford  say  there  when  you 
were  talking  to  them?  A.  The  substance  of 
it  was  that  somebody— some  person  from 
Lexington— had  insulted  parties  there,  espe- 
cially Mr.  Rutherford,  and  that  he  could  not 
do  that;  that  anybody  that  come  to  Avoca, 
and  call  one  of  our  people  a  son  of  a  bitch, 
or  something  like  that,  could  not  do  it  and 
get  away  doing  well,  or  something  of  that 
kind.  Now,  that  is  the  substance  of  it.  That 
is  as  near  as  I  can  remember  It  at  this  time. 
The  Court:  I  want  to  know  who  used  that 
language.  Who  was  it  that  said  that?  A. 
They  were  both  talking.  Sometimes  one  was 
talking.  I  think  I  would  be  safe  to  say  that 
perhaps  both  of  them  used  substantially  the 
same  words.  Q.  What  did  you  see  Mr.  Per- 
kins have  while  you  were  In  there  the  sec- 
ond time,  If  anything?  A.  One  time— I  do 
not  remember  now— they  was  behind  the  bar 
talking.  Q."  Who  were  behind  the  bar?  A. 
Mr.  Perkins  and  this  Rutherford.  And  the 
remark  was  made  by  Mr.  Perkins  that,  'If 
they  don't  think  I  am  ready  for  them,  I 
will  Just  show  you,'  and  he  picked  up  two  or 
three  pistols  under  the  bar,  and  held  them 
up.  I  don't  remember  whether  he  laid  them 
on  the  bar  or  Just  held  them  in  his  hands. 
I  prevailed  with  him  that  he  didn't  need 
them,  and  he  laid  them  back.  I  didn't  see 
whether  he  put  any  of  them  In  his  pocket. 
Anyhow,  they  was  laid  down.  Q.  What  else 
did  yon  see  them  do  in  connection  with  the 
pistols?  What  did  they  say.  If  anything, 
with  reference  to  going  into  the  dance  hall? 
A.  The  principal  talk  was,  they  were  going 
into  the  room  where  they  were  dancing,  and 
they  were  going  to  dance  anyhow.  Q.  By 
the  Court:  Mr.  Berry,  what  do  you  mean  by 
they'?  A.  Mr.  Perkins  and  Mr.  Rutherford 
together.  Q.  You  mean  they  both  told  that? 
A.  They  were  both  talking  together,  and  I 
saw  them  get  out  their  money.  One  party 
got  out  so  much,  and  the  other  one  said,  'I 
have  got'  so  much,  'and  we  will  go  in  there, 
and  we  will  dance;  and  If  anybody  prevents 
us,  or  anything,  there  will  be  trouble,'  and 
all  those  things.  Q.  Was  there  anything 
said  with  reference  to  what  they  would  do  if 
they  were  prevented?  A.  There  was  a  great 
deal  said.  There  was  a  remark  made  that. 
If  certain  things  was  done  and  said,  they 
would  better  have  a  spade  ready  for  morn- 
ing,—something  like  that.  Q.  Who  said  that? 
A.  At  one  time  1  heard  Perkins  make  a  re- 
maA  of  that  kind.  Q.  Which  time  was  It 
that  you  heard  Mr.  Perkins  say  that?  A. 
I  won't  say  which  time,- whether  It  was  tife 
first  time  or  the  last  time  I  was  in  there  be- 
fore this  difficulty  occurred.    When  he  said 
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It,  tbe  remark  was  made  witb  tbe  quallflcar 
tlons  that,  If  certain  parties  done  so  and  so, 
they  would  better  have  these  things  ready." 
John  H.  Hatfield:  "Q.  What  occurred  In 
there?  A.  When  I  went  In  there,  Mr.  Per- 
kins and  Rutherford  seemed  to  be  mad.  Q. 
What  were  they  doing  or  saying  to  Indicate 
that  they  were  angry?  A.  They  stated  that 
no  Lexington  sons  of  bitches  could  come  and 
run  Avoca.  If  they  did,  they  would  need 
their  spades  sharpened  In  the  morning.  Q. 
Who  said  that?  A.  I  don't  Imow  wliich  one 
of  them  said  It.  I  could  not  say  positive 
which  one  said  It.  Q.  Where  were  these  two 
parties  when  you  went  back  in  there?  A. 
I  think  Mr.  Perkins  was  behind  the  bar,  and 
I  think  Mr.  Rutherford  was  In  front  of  it  I 
am  not  certain.  Q.  How  close  together  were 
they?  A.  Some  two  or  three  feet"  R.  M. 
Cantrell:  "Q.  State  what  you  heard  between 
Mr.  Berry  and  these  parties  there.  The 
Court:  Between  Berry  and  Perldns  and 
Rutherford.  Were  they  all  together?  A. 
They  were.  They  was  talking  about  the 
trouble.  The  reason  they  had  no  better 
gatherings,  and  such  as  that  was,  on  ac- 
count of  the  disturbances;  and  were  pleading 
for  peace.  Q.  What  did  you  hear  Mr.  Per- 
kins and  Mr.  Rutherford  say?  A.  I  don't  re- 
member only  what  Rutherford  said.  Ruther- 
ford said  more  than  Perkins  atraut  It  Q. 
What  did  you  hear  Rutherford  say  in  the 
presence  of  Perkins?  A.  Why,  Rutherford 
said  that  the  I<exlngton  boys  come  down  to 
run  over  Avoca;  and  him  and  Pate  could 
clean  them  up,  I  believe,  was  the  words 
Rutherford  used.  Q.  Now,  state  the  lan- 
guage he  used.  A.  That  is  something  like 
it  only  with  an  oath.  Q.  What  was  the 
oath?  That  is  what  I  want  A.  Well.  It 
was,  Damn  Lexington  sons  of  bitches,'  I  be- 
lieve. Is  the  way  that  he  said  it— the  way 
Rutherford  spol^e  It  I  think.  Q.  Where  was 
he  and  Perkins  at  that  time?  A.  In  tbe  sa- 
loon there.  Q.  Behind  the  bar,  or  in  front  of 
it?  A.  They  was  in  front  of  the  bar.  Q. 
Both  of  them?  A.  Yes,  sir.  Q.  What  were 
they  doing?  A.  They  were  Just  in  there 
talking.  Q.  What  did  you  hear  Perkins  say, 
now?  A.  He  said  that  they  could  not  do  It 
I  believe.  Q.  Said  who  couldn't?  A.  Lex- 
ington boys.  Q.  Couldn't  do  what?  A. 
Couldn't  run  over  Avoca." 

The  foregoing  Is  but  a  small  portion  of  the 
testimony  contained  In  the  record  of  a  sim- 
ilar character,  but  is  entirely  sufficient,  es- 
pecially when  considered  in  connection  with 
the  undisputed  facts  that  the  defendant  and 
Rutherford  left  the  saloon  of  the  former  to- 
gether, and  armed  with  deadly  weapons, 
shortly  before  the  homicide,  to  show,  or  at 
least  is  of  such  a  character  as  to  have  a 
strong  tendency  to  show,  a  plot  or  conspira- 
cy on  the  part  of  the  defendant  and  Ruther- 
ford to  provoke  a  deadly  quarrel  with  de- 
ceased and  his  companion,  one  Joe  Stewart 
"Slight  evidence  of  collusion  is  all  that  is 
required."    2  Rice,  Cr.  Ev.  p.  3C5,  i  333;    1 


GreenL  Ev.  (13th  Ed.)  (  111;  Whart  Ev. 
(3d  Ed.)  I  1205;  State  v.  Nash,  7  Iowa,  347; 
McKee  v.  State  (Ind.  Sup.)  12  N.  E.  510; 
Anarchists'  CTase  (III.  Sup.)  12  N.  E.  .865. 

It  is  next  contended  that  counsel  for  plain- 
tiff In  error  was  not  allowed  by  the  court 
to  go  Into  detail,  In  cross-examination  of  the 
witness  Hatfield,  touching  his  relationship 
and  friendly  relations  with  tbe  deceased. 
The  court  below  held  "that  an  admission 
by  a  witness  that  he  was  a  friend  to  deceas- 
ed or  unfriendly  to  defendant  was  the  ex- 
tent of  the  inquiry."  We  think  an  examina- 
tion of  the  record  will  show  that  the  trial 
court  permitted  the  defendant's  counsel  to 
examine  on  this  branch  of  the  case  to  the 
full  extent  permissible,  and  we  fall  to  find 
anything  in  the  rulings  of  the  court  In  this 
particular  that  could  have  In  any  way  prej- 
udiced the  rights  of  the  defendant  This 
was  a  subject  largely  In  the  discretion  of 
the  trial  court  and,  unless  the  records  show 
an  abuse  of  this  discretion,  this  court  will 
not  Interfere.  Stewart  v.  Klndel  (Colo.  Sup.) 
25  Pac.  800;    1  Thomp.  Trials.  {  458. 

Tbe  next  contention  of  counsel,  based  on 
his  twentieth  assignment  of  error,  is  wholly 
without  merit.  The  fact  that  the  witness 
John  H.  Hatfield  failed,  at  the  preliminary 
examination,  to  testify  concerning  a  materi- 
al matter  which  he  detailed  at  the  trial,  can- 
not be  shown  to  Impeach  him.  Before  such 
omission  would  have  become  material,  it 
must  have  been  showti  that  the  witness  was 
"under  such  circumstances  that  he  was  call- 
ed upon  as  a  matter  either  of  duty  or  Interest 
to  state  the  whole  truth  In  regard  to  such 
transactions,"  and  then  the  question  of 
whether  or  not  such  fact  may  be  shown  Is 
almost  entirely  a  discretionary  matter  with 
the  court  10  Enc.  PI.  &  Prac.  280;  Hyden 
V.  State,  81  Tex.  Or.  R.  404,  20  S.  W.  764; 
Stevens  v.  Blake  (Kan.  App.)  48  Pac.  S88. 

The  next  contention  in  behalf  of  the  plain- 
tiff In  error  Is  based  on  the  twenty-fourth 
assignment.  It  is  only  necessary  to  say 
that,  when  the  Impeaching  questions  were 
propounded  to  Dr.  Wilson,  he  was  testifying 
as  a  witness  for  the  defendant;  that  he 
admitted  maldng  the  statements  to.  which 
his  attention  was  called  In  his  testimony 
at  the  preliminary;  and  that  under  the  rule 
applicable  to  the  question  In  this  territory, 
It  was  not  abuse  of  discretion  for  the  court 
to  admit  in  evidence  these  previous  state- 
ments for  the  purpose  of  impeaching  the 
witness.  10  Enc.  Pi.  &  Prac.  318,  319;  John- 
son V.  Leggett  28  Kan.  590;  State  v.  Sorter. 
52  Kan.  531,  34  Pac.  1036. 

The  next  contention  of  counsel  for  plain- 
tiff in  error  is  that  the  court  erred  In  re- 
fusing to  permit  him  to  give  In  evidence  the 
statements  which  he  claims  to  have  made 
Just  before  he  and  Rutherford  started  out  of 
the  saloon.  The  court's  ruling  Is  to  the  ef- 
fect that  these  declarations  were  Incompe- 
tent and  is  undoubtedly  correct  However, 
defendant's    counsel   succeeded   la   getting 
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them  before  the  Jury,  and  no  motion  was 
made  to  bare  tbem  wltbdrawn;  hence,  in 
any  event,  this  ruling  could  not  have  been 
prejudicial.  But,  as  the  question  presented 
thereby  is  one  which  counsel  claims  this 
court  has  decided  contrary  to  the  ruliug  of 
the  trial  court,  we  have  thought  best  to 
give  our  views  of  its  merits.  Much  of  the 
confusion  and  apparent  contradictions  to  be 
found  in  the  decided  cases  upon  this  ques- 
tion is  due  to  the  failure  of  some  of  the 
coui-ts  to  properly  determine  the  res  gestae 
of  the  particular  cases  before  them.  Upon 
this  question  Dr.  Greenleaf  says:  "These 
surrounding  circumstances  constituting  parts 
of  the  res  gestae  may  always  be  shown  to 
the  jury  along  with  the  principal  fact,  and 
their  admissibility  Is  determined  by  the 
Judge,  according  to  the  degree  of  their  rela- 
tion to  that  fact,  and  In  the  exercise  of  his 
sound  discretion;  it  being  extremely  difB- 
cult,  if  not  impossible,  to  bring  this  class 
of  cases  within  the  limits  of  a  more  particu- 
lar description.  The  principal  points  of  at- 
tention are  whether  the  circumstances  and 
declarations  offered  In  proof  were  contem- 
poraneous with  the  main  fact  under  consid- 
eration, and  whether  they  were  so  connect- 
ed with  it  as  to  Illustrate  its  character." 
1  Greenl.  Ev.  f  108.  After  a  somewhat  care- 
ful investigation  of  the  subject,  we  venture 
the  statement  that  the  res  gestae  of  an  ac- 
tion comprehends  only  the  facts  or  transac- 
tions which  constitute  the  triable  issues 
therein,  and,  unless  a  declaration  is  contem- 
poraneous with  one  of  these  main  Issues, 
and  is  so  related  thereto  as  to  illustrate  and 
explain  the  same,  It  cannot  properly  be  con- 
sidered a  part  of  the  res  gestae.  Thus,  in 
tlie  case  at  bar,  the  res  gestae  was  the  shoot- 
ing and  killing  of  John  Blacliwell  by  de- 
fendant. The  declarations  which  defendant 
offered— In  fact  produced— in  evidence  were 
neither  contemporaneous  with,  nor  in  any 
special  manner  related  to,  this  transaction. 
They  were  "declarations  made  some  time 
1)efore  the  act,  and  stand  alone  by  them- 
selves"; hence  were  not  competent  21  Am. 
&i  Eng.  Enc.  I.aw,  100..  It  Is  well  and  con- 
cisely stated  in  Edmunds  v.  Curtis,  8  Oolo. 
605,  9  Pac.  793,  that:  "The  transactions 
out  of  which  an  action  for  damages  arose 
being  the  running  away  of  a  hired  horse 
driven  at  the  time  by  the  defendant's  agent, 
whereby  the  horse,  wagon,  etc.,  the  prop- 
erty of  the  plaintiff,  were  Injured,  the  foun- 
dation of  the  action  was  the  agent's  negli- 
gence In  connection  with  the  accident,  and 
the  runaway  and  accident  were  the  res 
gestse."  "The  declarations  of  a  party,  to  be 
admissible  as  a  part  of  the  res  gestae,  must 
be  contemporaneous  with,  or  at  least  so 
connected  with,  the  main  fact  in  issue  as  to 
constitute  a  part  of  the  transaction,  and 
thus  derive  credit  from  the  main  fact  or  act 
itself,  to  explain  or  characterize  which  it  Is 
offered  In  evidence."  Conlan  v.  Grace,  36 
Minn.  276,  30  N.  W.  880.  See,  also.  Barber's 
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Adm'r  v.  Bennett,  62  Vt  50,  19  Aa  978; 
State  V.  Walker  (Me.)  1  Atl.  357.  There  are 
some  exceptions  (more  apparent  than  real) 
to  the  general  rule  stated  In  the  foregoing 
cases.  The  most  important  of  these  may 
be  classed  as  follows:  (1)  Declarations  of 
a  party  as  to  the  character  of  its  possession 
of  personal  property  while  exercising  such 
possession  where  the  ownership  of  the  prop- 
erty is  the  main  issue.  (2)  Declarations  of 
a  party  (especially  to  a  physician)  concern- 
ing his  bodily  or  mental  feelings,  sufferings, 
etc.,  where  his  physical  condition  at  the 
time  Is  a  material  Issue.  (3)  Declarations  of 
a  party  In  possession  of  property  alleged  to 
have  been  stolen,  made  at  the  time  of  his 
apprehension,  and  tending  to  explain  Ills 
said  possession,  where  such  possession  Is 
urged  as  one  of  the  principal  criminating 
circumstances.  This  exception  covers  the 
point  decided  in  Mitchell  v.  Territory,  7  Okl. 
527,  Bi  Pac.  782.  There  are  undoubtedly 
some  instances  where  the  declarations  of  a 
party  not  Immediately  connected  with  the 
main  or  triable  Issue  may  properly  be  admit- 
ted as  a  part  of  the  res  gestse.  For  in- 
stance, if  the  defendant  and  deceased  in 
the  case  at  bar  had  been  participants  in 
one  or  more  personal  difficulties 'or  quarrels 
prior  to  the  homicide,  and  an  issue  had  been 
raised  as  to  who  was  the  responsible  party 
therein,  then  we  concede  that  the  declara- 
tions of  either  party  during  one  of  these 
encounters,  explanatory  of  his  conduct  while 
engaged  therein,  would  have  been  compe- 
tent as  a  part  of  the  res  gestse.  This  Is  all 
that  was  decided  in  Mack  v.  State,  48  Wis. 
271,  4  N.  W.  449,  and  is  certainly  as  far  as 
the  rule  should  be  extended  In  causes  of  this 
character.  There  was  another  strong  rea- 
son why  the  statements  of  defendant  In  that 
case  were  held  to  be  admissible,  to  wit: 
"The  state  having  opened  the  door  to  admit 
what  was  said  by  the  parties  on  this  occa- 
sion for  the  purpose  of  prejudicing  the  cause 
of  the  accused,  the  court  could  not  justly 
close  It  against  the  full  and  complete  state- 
ment of  all  the  details  of  the  conversation 
attending  It."  See,  also,  in  this  connection. 
21  Am.  &  Eng.  Enc.  I^w,  111-113.  As  al- 
ready seen,  "no  Inflexible  rule  as  to  the 
length  of  the  Interval  between  the  act  char- 
ged against  the  accused  and  the  act  or  dec- 
laration of  the  complaining  party  can  be 
formulated."  Id.  113.  But  trial  courts 
should  be  careful  never  to  admit  such  tes- 
timony unless  clearly  within  the  rule.  "In 
very  many  instances  this  evidence  trenches 
closely  upon  the  forbidden  field  of  hearsay, 
and  Its  admission  should  be  carefully  guard- 
ed. Courts  are  very  conservative  with  ref- 
erence thereto.  The  disposition  is  not  to 
extend  the  rule  beyond  the  landmarks  clear- 
ly pointed  out  by  early  adjudicated  cases." 
Edmunds  v.  Curtis  (Colo.  Sup.)  9  Pac.  793. 
"This  court  has  felt  the  necessity  of  confln- 
ing  this  exception  to  the  general  law  of  evi- 
dence -to  very  narrow  limits.  In  order  to  ex- 
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dude  hearsay,  and  to  prevent  parties  from 
making  evidence  for  themselves;  and,  since 
parties  have  been  permitted  to  testify,  there 
is,  perhaps,  an  additional  reason  why  great 
strictness  should  be  used  in  admitting  as 
evidence  the  declarations  of  a  party  in  his 
own  favor  when  made  in  the  absence  of  the 
other  party."  Pickering  v.  City  of  Cam- 
bridge (Mass.)  10  N.  E.  827.  "DeclaraUons 
are  sometimes,  admissible  in  evidence  as 
part  of  the  transaction  when  they  qualify 
or  give  character  to  it  These  declarations 
did  neither.  The  fact  of  ill  health  and  im- 
paired bodily  strength  was  the  material  fact, 
and  Oiat  could  not  be  proved  by  the  un- 
sworn statement  of  the  plaintiff.  Hearsay 
evidence,  as  a  rule,  Is  excluded,  and  the 
declarations  and  statements  of  the  parties 
or  of  third  persons  are  not  received  except 
under  peculiar  circumstances,  and  as  a  ne- 
cessity. Statements  made  out  of  court,  and 
without  the  sanction  of  an  oath,  are  danger- 
ous as  evidence,  and  the  rights  of  suitors 
ought  not  to  be  put  In  peril  by  them.  The 
instances  are  few  in  which  declarations  and 
unsworn  statements  made  out  of  court  have 
been  permitted  to  be  given  In  evidence  as 
proof  of  the  facts  sought  to  be  established. 
Statements  and  representations  of  a  sick 
person  of  the  nature,  symptoms,  and  effects 
of  his  malady  have  been  received  as  orig- 
inal evidence,  and  especially  when  made  to 
a  medical  attendant  to  enable  him  to  min- 
ister to  the  patient  They  have  been  re- 
garded as  competent,  and  entitled  to  weight 
•  •  •  There  is  good  reason  for  their  ad- 
mission when  made  to  the  attending  physi- 
cian or  surgeon,  as  upon  them,  in  connection 
with  the  manifestations  and  symptoms  of 
Injury  or  disease,  the  opinion  of  the  expert 
Is  based,  and  the  treatment  governed.  But 
in  every  other  case  the  admission  of  testi- 
mony so  exceptional  as  a  departure  from 
the  established  rules  of  evidence  must  be 
referred  to  the  necessities  of  the  case,  and 
the  inability  of  the  party  to  give  evidence 
of  a  higher  and  more  satisfactory  nature. 
The  general  rule  is  that  the  best  evidence 
of  which  the  fact  is  susceptible  must  be 
adduced,  and  secondary  or  Inferior  evidence 
will  not  be  received  so  long  as  the  higher 
and  better  evidence  can  be  had.  The  plain- 
tiflT  was  a  competent  witness  to  prove  the 
state  of  his  health  at  the  time  he  handled 
the  bags  of  clover  seed  and  performed  the 
other  labor  mentioned,  and  it  was  not  neces- 
sary to  resort  to  other  and  inferior  evidence; 
and,  so  long  as  his  sworn  statements  were 
admissible,  his  unsworn  declarations  should 
not  have  been  received.  •  •  •  But  by 
the  amendment  of  the  Code  In  18(59  (section 
388)  there  is  no  longer  a  necessity  for  giv- 
ing in  evidence  the  declarations  of  a  party, 
if  he  Is  living,  and  able  to  be  sworn  and 
examined  as  a  witness;  and,  the  reason  of 
the  rule  ceasing,  the  rule  itself,  adopted 
with  reluctance,  and  followed  doubtingly 
and  cautiously,  should  cease."    Reed  v.  Rail- 


road Co.,  45  N.  T.  574;  Stone  v.  Bird.  10 
Kan.  488.  In  the  case  at  bar  defendant  was 
permitted  without  objection  to  state  bis  pur- 
pose In  leaving  the  saloon  wltb  Rutherford. 
He  says,  "I  was  taking  Bob  Rutherford 
home."  Here  we  have  defendant's  sworn 
statement  as  to  where  he  was  going.  Then, 
In  the  language  Of  the  New  York  case,  his 
unsworn  declarations  should  not  have  been 
received. 

The  next  contention  for  plaintiff  In  error, 
based  on  his  twenty-seventh  and  twenty- 
eighth  assignments,  is  wholly  without  merit 
or  foundation  in  fact.  Whether  or  not  testi- 
mony for  the  purpose  of  impeaching  the  wit- 
ness Wright  by  showing  that  he  made  the 
statements  attributed  to  him  in  the  questJous 
propounded  should  have  been  admitted  is  im- 
material,  as  such  was  not  offered.  That  a 
trial  court  may  properly  permit  a  cross-ei- 
amlnatlon,  even  on  collateral  matters,  "for 
the  purpose  of  disparaging  or  discrediting  a 
witness,"  is  too  well  settled  to  "need  further 
comment  here.  8  Enc.  PI.  &  Prac.  lia  The 
question  propounded  to  this  witness  con- 
taining a  statement  which  he  denied,  and 
upon  which  Impeaching  evidence  was  intro- 
duced, reads  as  follows:  "Q.  I  win  ask  you 
If  you  didn't  on  that  occasion,  while  here.  In 
the  presence  of  Oak  Beny  and  P.  W.  Brad}-, 
on  Uils  street,— on  Broadway,— right  opposite 
this  court  bouse,  on  the  other  side  of  the 
street  say,  'Well,  boys,  Blackwell  Is  desd, 
and  nothing  we  can  do  can  help  him;  so  let's 
do  the  best  we  can  to  get  Pate  Perkins  ont' 
or  'Pate  out  of  U,'  or  If  you  used  that  lan- 
guage in  substance?"  This  Impeaching  testi- 
mony tended  to  show  a  corrupt  purpose  on 
the  part  of  the  witness  Wright  not  only  to 
unduly  favor  defendant  himself,  but  to  In- 
duce other  witnesses  to  do  so,  and  was,  there- 
fore, clearly  competent  10  Enc.  PL  &  Prac. 
297. 

The  next  contention  of  counsel  for  plaintiff 
In  error  which  we  regard  as  at  all  worthy 
of  attention  Is  based  on  his  thirty-ninth  and 
fortieth  assignments,  claiming  that  the  court 
erred  in  sustaining  an  objection  to  the  ques- 
tions stated  on  page  20  of  his  brief,  which 
reads  as  follows:  "Q.  What  relation.  If  anj-, 
did  you  know  at  that  time  that  John  Hat- 
field had  with  deceased,  John  BlackwellV" 
This  question  is  clearly  incompetent,  because 
Indefinite  as  to  the  character  of  the  relation 
mentioned,  and  calling  for  a  conclusion  which 
might  have  been  based  on  actual  knowledge. 
hearsay,  suspicion,  or  almost  anything  else. 
The  fortieth  assignment  is  based  on  the  fact 
that  the  court  on  objection  of  counsd  for  the 
territory  did  not  permit  defendant  to  state 
why  he  refused  to  go  into  the  street  with 
Hatfield.  We  call  attention  to  the  following 
question  and  answer,  which  we  think  an- 
swers this  contention:  "Q.  Now,  why  didn't 
you  go  out  into  the  street  when  John  Hat- 
field spoke  to  you?  A.  Well,  I  had  heard 
these  threats,— heard  of  them,— and  I  didn't 
care  to  get  mixed  up  with  anything."    The 
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only  ground  for  complaint  which  counsel  has 
Is  that  the  court  refused  to  permit  the  de- 
fendant to  answer  the  same  question  again. 
Furthermore,  as  to  the  ruling  complained  of 
by  counsel  in  his  thirty-ninth  assignment  of 
error,  we  call  attention  to  the  fact  that  de- 
fendant was  subsequently  permitted  by  the 
court  to  answer  substantially  the  same  ques- 
tion: "Q.  Did  you,  at  that  time,  and  prior  to 
the  homicide,  know  of  the  relations  between 
John  Hatfield  and  Blackwell?  A.  I  did. 
Q.  Did  you  know  the  relation  of  friendship 
existing  between  John  Blackwell  and  John 
Hatfield  at  the  time  and  prior  to  this  homi- 
cide?   A.  I  did." 

We  think  we  have  noticed  and  given  our 
views  on  all  the  assignments  of  error  urged 
by  counsel  for  plaintiff  in  error,  which  have 
been  seriously  presented  to  the  court  Nec- 
essarily, when  the  assignments  are  as  nu- 
merous as  in  the  present  case,  to  wit,  58,  it 
■would  be  practically  Impossible  to  devote 
much  time  to  each  within  the  space  of  an 
ordinary  opinion;  but  we  have  endeavored 
to  get  a  clear  comprehension  of  the  points 
raised,  and  to  give  onr  views  In  regard  to 
the  same,  and  on  a  careful  examination  of 
the  entire  case  as  presented  by  the  record 
■we  fall  to  find  any  substantial  error,  or  any 
reason  why  the  case  should  be  reversed; 
hence  the  decision  of  the  lower  court  will  be 
affirmed.  All  of  the  Justices  concurring,  ex- 
cept BimWELL,  J.,  who,  having  presided 
in  the  court  below,  took  no  part  in  this  ded- 
ston. 


(IC   Okl.  lOS) 

ALLEN  et  al.  v.  REED  et  al. 

(Supreme  Court  of  Oklahoma.     Feb.  8,  1901.) 

MANDAMUS-APPEAL-RES  JUDICATA-CHANOB 
OF  COL'NTY  SEAT-CONSTITUTIONAL  lAW— 
TERRITORIAL  LBQISLATURB  —  POWERS  OP 
CONGRESS. 

1.  Under  the  authority  provided  by  section  6 
of  the  organic  act,  passed  May  2,  1890,  by 
which  a  territorial  government  was  provided  by 
congress,  that  "the  legislative  power  of  tlie  ter- 
ritory shall  extend  to  all  rightful  subjects  of 
legislation,  not  inconsistent  with  the  constitu- 
tion and  laws  of  the  United  States,"  it  is  held 
that  it  was  the  purpose  of  congress  to  leave  to 
the  inhabitants  of  the  territory  all  the  powers 
of  self-government  consistent  witli  the  su- 
premacy and  supervision  of  national  authority, 
that  full  power  'was  given  to  the  legislature 
over  all  ordinary  subjects  of  legislation,  and 
the  local  legislature  was  intrusted  with  the  en- 
actment of  the  entire  system  of  municipal  law, 
subject  to  the  right  of  congress  to  revise,  al- 
ter, and  revoke  the  game,  including  the  au- 
thority to  enact  a  general  election  law  providing 
for  the  change  of  county  seats. 

2.  What  are  "rightful  subj«>ct8  of  legislation" 
is  determined  by  a  long  aot  ;<e8cence  in  re- 
peated acts  of  legislatiotf  on  particular  mat- 
ters, and  such  acquiescence  has  been  taken  as 
evidence  that  the  topics  treated  by  such  re- 
spective acts  of  legislation  were  properly  with- 
in legislative  control,  and  such  acts  will  not  be 
set  aside  or  treated  as  invalid  because,  upon  a 
carefnl  consideration  of  their  character,  do.ubts 
may  arise  as  to  the  competency  of  the  legisla- 
ture to  pass  them.  And  the  legislative  depart- 
mentt  when  not  restraiaed  by  constitutional 
provisions  and  a  regard  for  the  fundamental 


rights  of  the  citizen,  as  provided  in  the  organic 
act,  has  the  power  to  act  upon  everytliing 
within  the  range  of  civil  government. 

3.  The  territories  have  been  organized  upon 
the  theory  that  all  the  powers  of  self-govern- 
ment consistent  with  the  supremacy  and  su- 
pervision of  national  authority  should  be  left 
to  the  inhabitants  of  the  territories  themselves, 
and  that  the  legislative  department,  when  not 
restrained  by  constitutional  provisions  and  ex- 
press statutory  enactment  of  congress,  has  the 
right  to  act  upon  everything  within  the  range 
of  civil  government,  and  the  powers  thus  or- 
ganized by  the  territorial  legislature  are,  with 
these  exceptions,  as  extensive  as  those  exer- 
cised by  any  state  legislature. 

4.  By  the  act  of  congress  of  July  30,  1886, 
congress  prohibited  the  legislatures  of  the  va- 
rious territories  from  enacting  local  or  special 
legislation  with  respect  to  '"locating  or  changing 
county  seats."  This  provision  was  not  a  re- 
straint upon  the  power  of  the  territorial  legis- 
lature to  enact  general  legislation  upon  the 
subject  of  "locating  or  changing  county  seats," 
and  since  the  organic  act  of  this  territory,  en- 
acted on  May  2,  1880,  provided  that  the  legis- 
lature might  legislate  upon  all  rightful  sub- 
jects of  legislation,"  authority  was  given  there- 
by to  the  territorial  legislature  to  enact  chapter 
23  of  the  Statutes  of  Oklahoma,  first  enacted 
on  December  25,  1890,  authorizing  the  peo- 
ple, by  election,  to  change  their  county  seats. 
The  provision  made  by  congress  in  the  same 
act,  that  "the  county  seats  indicated  by  this 
act  [seven  in  number,  which  were  then  organ- 
ized] may  be  changed  in  such  manner  as  the 
territorial  legislature  may  provide,"  was  not 
intended  as  a  restriction  upon  the  authority 
given  to  the  territorial  legislature  to  enact  leg- 
islation touching  the  change  of  county  seats, 
but  was  a  revocation  to  that  extent  of  the 
limitations  imposed  upon  territorial  legisla- 
tures by  the  act  of  congress  of  July  30,  1886, 
and  was  intended  to  facilitate  the  change  of  the 
county  seats  of  those  counties,  if  the  people  of 
the  respective  counties  should  consider  it  nec- 
essary, by  legislative  enactment,  without  the 
special  restramt  imposed  upon  the  legislature 
by  the  said  act  of  congress,  if  the  people 
should,  by  their  legislature,  see  fit  to  avail 
themselves  of  that  method  of  changing  the  coun- 
ty seats;  that  is,  by  legislative  enactment,  oth- 
erwise than  by  a  general  election  law,  which 
the  legislature  was  authorized  to  enact  under 
the  provision  of  the  organic  act  that  it  might 
legislate  "upon  all  rightful  subjects  of  legis- 
lation." 

5.  A  general  election  law  was  passed  by  the 
legislature  of  the  territory,  and  took  effect  De- 
cember 25,  1890.  Thereafter,  by  congressional 
enactment  and  proclamation  of  the  president, 
the  counties  of  the  Cherokee  Outlet,  including 
Grant  county,  in  question,  were  opened  for 
settlement  on  September  16,  1893.  An  act  of 
congress  provided  that  the  secretary  of  the  in- 
terior, and  the  president,  by  his  proclamation, 
should  provide  such  rules  and  regulations  for 
the  "settlement  and  occupation"  of  the  terri- 
tory as  were  necessary,  and  should  "reserve 
one-half  section  of  land  in  each  county  for 
county  seat  purposes."  Held,  that  the  reserva- 
tion of  one-half  section  of  land  for  county-seat 
purposes  was  not  intended  by  congress  to  de- 
feat the  operation  of  the  territorial  law  provid- 
ing for  an  election  for  the  "changing  of  county 
seats,"  which  had  then  been  in  effect  nearly 
three  years,  but  that,  by  the  provision  of  the 
organic  4ct  (section  1),  that  "whenever  the  pres- 
ident shall  make  proclamation  thereof  said 
territory  shall  thereupon,  and  without  further 
legislation,  become  a  part  of  the  territory  "of 
Oklahoma,"  the  counties  of  the  Cherokee  Outlet 
became  subject  to  the  whole  body  of  territo- 
rial law  then  in  force,  including  chapter  23  of 
the  Statutes  of  1890,  providing  for  elections  to 
be  held  in  the  respective  counties  for  change  of 
county  scats. 
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6.  Section  3  of  the  organic  act  maltes  it  the 
duty  of  the  secretary  of  the  territory  to  traas- 
mit  copies  of  the  laws  enacted  by  the  legislative 
assembly  within  30  days  after  the  end  of  each 
session  thereof  to  the  president,  secretary  of  the 
interior,  and  congress,  and  the  general  election 
law  for  the  change  of  county  seats  having  be- 
come effective  December  25,  IStK),  and  the 
president,  secretary  of  the  interior,  and  con- 
gress having  been  informed  thereof,  under  the 
law,  by  the  secretary  of  the  territory,  within  30 
days  thereafter,  and  since  congress  has  not  dis- 
approved o^  that  act,  it  will  be  enforced  here 
as  having  received  the  implied  sanction  of  con- 
gress. It  has  been  upon  the  statute  book  for 
nine  years.  The  simple  disapproval  by  con- 
gress at  any  time  woald  have  annulled  it.  It  is 
a  reasonable  inference,  therefore,  that  it  was 
approved  by  that  body.  We  must  regard  it 
as  of  effective  and  conclusive  force. 

7.  The  right  of  the  people  to  vote  npon  the 
change  of  county  seats  is  a  most  important 
one.  It  Is  not  reasonable  to  suppose  that  con- 
gress meant  to  revoke  it  by  implication.  We 
cannot  approve  of  the  inference  that  the  peo- 
ple wonld  be  deprived  of  this  right,  and  that 
congress  meant  to  exhaust  the  subject  of  legis- 
lating upon  the  location  and  change  of  county 
seats  by  an  act  of  congress  which  provided  for 
the  "settlement  and  occupation"  of  the  coun- 
try, and  by  "reserving"  a  half  section  of  land 
for  county-seat  purposes.  The  act  of  congress 
authorizing  the  legislature  of  the  territoi-y  to 
legislate  ''upon  all  rightful  snbjects  of  legis- 
lation" and  the  general  election  laws  of  the 
territory  for  the  change  of  county  seats  cannot 
be  set  aside  because  a  doubt  may  be  suggested 
as  to  the  competency  of  the  legislature  to  pass 
them,  or  their  effect  after  they  have  been  pass- 
ed. 

8.  The  original  act  of  locating  county  seats 
in  land  opened  by  the  general  government  for 
"settlement  and  occupation,"  by  reserving  a 
half  section  of  land  for  county-seat  purposes, 
does  not  cover  or  include  the  subject  of  chan- 
ging county  seats.  While  congress  may  act 
upon  one  of  these  topics  so  far  as'to  provide 
the  people  with  public  land  upon  which  they 
may  make  a  location  for  a  county  seat,  yet 
such  legislation  does  not  exclude  or  hamper  the 
people  from  enacting  legislation  of  a  general 
character  upon  the  subject  of  subsequently 
changing  the  county  seat  located  by  them  npon 
"the  half  section  of  land  reserved  for  county- 
scat  purposes." 

9.  The  election  law  for'  change  of  county 
seats  provides  that  the  ballot  of  the  voter  shall 
contain  the  name  of  the  "town"  which  he 
votes  for,  and  that  the  "town"  finally  selected 
shall  be  the  point  at  which  the  county  seat 
shall  be  located.  The  terms  of  the  statute  are 
not  conformed  to  by  the  selection,  by  a  number 
of  electors,  of  a  geographical  point  or  location 
which  is  not  a  "town,"  and  the  board  of  elec- 
tion commissioners  should  not  be  required  to 
place  the  name  of  snch  locality  or  geographical 
point  npon  the  ballots  in  the  election  for  county 
seat,  under  onr  election  law  for  that  purpose. 

(Per  McAtee,  J.,  dissenting.) 

Dissenting  opinion. 

For  majority  opinion,  see  60  Pac.  782. 

This  was  an  application  for  a  writ  of 
mandamus,  made  on  the  9th  day  of  May, 
1899,  by  the  relators,  citizens  of  Grant  coun- 
ty, before  the  judge  who  presided  below 
as  a  Justice  of  the  supreme  court,  then  hold- 
ing terms  of  the  district  court  at  Stillwater, 
In  Payne  county.  The  relief  sought  was  to 
require  the  respondents,  the  board  of  elec- 
tion commissioners  of  Grant  county,  to  place 
the  name  of  Contervllle  on  the  official  bal- 
lot, to  be  voted  for  as  a  location  for  tlie 


county  seat  of  that  county  at  a  special  elec- 
tion to  be  held  May  16,  1S99.  The  applica- 
tion for  the  writ  showed  that  a  special  elec- 
tion had  been  ordered  by  the  respondents 
to  be  held  in  'Grant  county  on  the  16th  day 
of  May,  1899,  to  determine  whether  or  not 
the  location  of  the  county  seat  of  that  coun- 
ty should  be  changed,  and,  If  so,  what  loca- 
tion should  be  selected  therefor,  and  that  a 
board  of  election  commissioners  had  been 
appointed  to  provide  for  said  election,  and 
were  proceeding  to  receive  and  pass  npon 
nominations  for  places  to  be  voted  for,  and 
to  prepare  an  official  ballot  to  be  voted 
thereat.  It  also  appeared  that  on  the  2bili 
day  of  April,  1809,  a  petition  had  been  filed 
In  the  office  of  the  county  clerk  of  said  coun- 
ty, which  was  signed  by  53  resident  and 
legal  voters  of  said  county,  designating  the 
N.  W.  %  of  section  30;  township  27  N..  of 
range  5  W.,  in  Grant  county,  and  naming 
such  location  "Centerville,"  as  one  of  the 
places  to  lie  voted  for  for  the  location  of 
the  county  seat  of  Grant  county,  and  re- 
questing that  the  board  of  election  commis- 
sioners place  the  name  of  OentervUIe  on  the 
official  ballot  as  a  candidate  to  be  voted  for 
for  said  county-seat  location.  The  application 
charged  that  the  board  of  election  commis- 
sioners refused  to  recognize  the  said  peti- 
tion, or  give  the  location  so  designated  a 
place  on  the  official  ballot,  and  the  petition- 
ers prayed  that  an  order  issue  from  the 
chief  justice  of  the  supreme  court  of  th« 
territory,  commanding  the  board  of  elec- 
tion commissioners  to  place  Centerville  on 
the  official  ballot  as  a  place  to  be  voted 
for  at  which  to  locate  said  county  seat. 
The  order  of  the  Justice  of  the  supreme 
court  to  whom  the  matter  was  presented 
refused  the  application,  upon  the  ground 
that  congress  had  already  provided  for  the 
location  of  the  county  seat  of  Grant  county, 
and  had  legislated  npon  the  subject;  that 
no  authority  existed  in  the  legislature  of  the 
territory  to  pass  any  act  authorizing  any 
change  in  the  location  of  the  county  seats 
in  the  Cherokee  Outlet,  of  which  Grant 
county  is  a  part,  of  Oklahoma;  that  the 
general  election  law  of  the  territory,  passed 
in  1890,  was  in  conflict  with  the  act  of  con- 
gress authorizing  the  location  of  the  county 
seat  of  Grant  county,  and  was  therefore 
void.  It  was  said  In  the  opinion  and  order 
that,  "as  it  Is  an  elementary  principle  that 
the  extraordinary  writ  of  mandamus  will 
not  issue  unless  the  right  to  It  is  clear  and 
undisputed,  the  application  is  doiled." 

McATEC  3.  (aftei;  stating  the  facts).  The 
case  Involves  a  consideration  of  the  acts 
of  congress  under  which  the  territory  of 
Oklahoma  has  been  organized,  and  of  the 
purpose  of  congress,  and  the  comprehensive- 
ness of  its  legislation,  in  providing  for  the 
government  of  the  territory.  It  was  pro- 
vided by  the  organic  act  (section  6),  passed 
May  2,  1890,  that  "the  legislative  power  of 


Digitized  by 


Google 


Okl.) 


ALLEN  V.  REED, 


869 


the  territory  shall  extend  to  all  rightful  sub- 
jects of  legislation,  not  Inconsistent  with 
the  constitution  and  laws  of  the  United 
States,  but  no  law  shall  be  passed  Interfer- 
ing with  the  primary  disposal  of  the  soil, 
no  taxes  shall  be  Imijosed  on  the  property 
of  the  United  States,  nor  shall  the  lands  or 
other  property  of  non-residents  be  taxed 
higher  than  the  lands  or  other  property  of 
residents,  nor  shall  any  law  be  passed  im- 
pairing the  right  to  private  property,  nor 
shall  any  unequal  discrimination  be  made 
in  taxing  different  liinds  of  property,  but 
•  all  property  subject  to  taxation  shall  be 
taxed  in  proportion  to  its  ralue."  The  pur- 
pose and  comprehensiveness  of  this  provi- 
sion was  treated  with  considerable  care  by 
Chief  Justice  Chase  in  1872,  in  the  case  of 
Clinton  V.  Englebrecht,  13  Wall.  434,  20  L. 
Ed.  650,  in  which  he  toolt  occasion  to  re- 
view to  some  extent  the  history  of  the  leg- 
islation by  which  congress  had  up  to  that 
time  organized  the  various  territories  which 
were  in  process  of  preparation  for  the  condi- 
tion of  statehood,  and  the  relative  authority 
of  territorial  laws  enacted  subsequently  to 
their  organization  as  territories  by  the  con- 
gressional enactment,  and  by  the  passage 
of  the  several  organic  acts  under  which 
these  organizations  were  effected;  and  It 
was  said  in  that  case  that  "the  theory  upon 
which  the  various  governments  for  portions 
of  the  territory  of  the  United  States  have 
heAi  organized  has  ever  been  that  of  leav- 
ing to  the  inhabitants  all  the  powers  of 
self-government  consistent  with  the  suprem- 
acy and  supervision  of  national  authority, 
and  with  certain  fundamental  principles  es- 
tablished by  congifess."  He  Reviewed  In  the 
opinion  the  various  ordinances  adopted  by 
congress  providing  for  the  government  of 
the  territories,  beginning  with  that  of  1787 
for  the  Northwest  Territory,  in  which  "it 
provided  for  the  appointment  of  the  govern- 
or and  three  Judges  of  the  court,  who  are 
authorized  to  adopt,  for  the  temporary  gov- 
ernment of  the  district,  such  laws  6t  the 
original  states  as  might  be  adapted  to  Its 
circumstances."  And  speaiilng  thereafter 
of  the  territories,  up  to  the  organization  of 
the  territory  of  Missouri,  he  said,  spealcing 
of  the  manner  and  purpose  with  which  con- 
gress had  theretofore  acted,  that  "in  all  the 
territories  full  power  was  given  to  the  leg- 
islature over  all  ordinary  subjects  of  legis- 
lation. The  terms  in  which  It  was  granted 
were  various,  bat  the  Import  was  the  same 
In  all."  He  then  went  on  to  say  that  "in 
1836  the  territory  of  Wisconsin  was  organ- 
ized nnder  an  act  which  seems  to  have  re- 
ceived full  consideration,  and  from  which 
all  subsequent  acts  for  the  organization  of 
territories  have  been  copied,  with  few  and 
Inconsiderable  variations.  Except  those  in 
the  Kansas  and  Nebraslia  acts  in  relatitHi  to 
slavery,  and  some  others  growing  out  of 
local  circumstances,  they  all  contained  the 
same  provisions  In  regard  to  the  legislature 


and  the  legislative  authority,  and  to  the 
Judiciary  and  the  Judicial  authority,  as  the 
act  organizing  the  territory  of  Utah.  The 
language  of  the  section  conferring  the  leg- 
islative authority  in  each  of  these  acts  is 
this:  'The  legislative  power  of  said  terri- 
tory shall  extend  to  all  rightful  subjects 
of  legislation,  consistent  with  the  constitu- 
tion of  the  United  States  and  the  provisions 
of  this  act;  but  no  law  shall  be  passed 
interfering  with  the  primary  disposal  of  the 
soil.  No  tax  shall  be  Imposed  upon  the 
property  of  the  United  States,  nor  shall  the 
lands  or  other  property  of  non-residents  be 
taxed  higher  than  the  lands  or  other  prop- 
erty of  residents.' "  And  It  was  said  in 
Hornbuckle  v.  Toombs,  18  Wall.  648,  21  L. 
Ed.  966,  by  the  supreme  court  of  the  United 
States,  that,  "as  a  general  thing,  subject 
to  the  general  scheme  of  local  government 
chalked  out  by  the  organic  act  and  such 
provisions  as  are  contained  therein,  the  lo- 
cal legislature  has  been  intrusted  with  the 
enactment  of  the  entire  system  of  municipal 
law,  subject  also,  however,  to  the  right  of 
congress  to  revise,  alter,  and  revoke,  at  Its 
discretion.  The  powers  thus  exercised  by 
the  territorial  legislatures  are  entirely  as 
extensive  as  those  exercised  by  any  state 
legislature."  Sixteen  years  later  the  su- 
preme court  of  the  United  States,  by  Jus- 
tice Field,  in  the  case  of  Maynard  v.  Hill, 
125  U.  S.  204,  8  Sup.  Ot  723,  31  L.  Ed.  654, 
said  that  "what  were  'rightful  subjects  of 
legislation,'  when  these  acts  organizing  the 
territories  were  passed,  is  not  to  be  settled 
by  reference  to  the  distinctions  usually  made 
between  legislative  acts  and  such  as  are 
Judicial  or  administrative  in  their  character, 
but  by  an  examination  of  the  subjects  upon 
which  legislatures  had  been  In  the  practice 
of  acting  with  the  consent  and  approval  of 
the  people  they  represented.  A  long  ac- 
quiescence in  repeated  acts  of  legislation  on 
particular  matters  is  evidence  that  those 
matters  have  been  generally  considered  by 
the  people  as  properly  within  legislative 
control.  Such  acts  are  not  to  be  set  aside 
or  treated  as  Invalid  because,  upon  a  careful 
consideration  of  their  character,  doubts  may 
arise  as  to  the  competency  of  the  legislature 
to  pass  them.  Rights  acquired,  or  obliga- 
tions Incurred,  under  such  legislation,  are 
not  to  be  impaired  because  of  subsequent 
differences  of  opinion  as  to  the  department 
of  government  to  which  the  acts  are  prop- 
erly assignable.  •  •  •  It  will  be  found 
from  the  history  of  legislation  that  while 
a  general  separation  has  been  observed  be- 
tween the  different  departments,  so  that  no 
clear  encroachment  by  one  upon  the  prov- 
ince of  the  other  has  been  sustained,  the 
legislative  department,  when  not  restrained 
by  constitutional  provisions  and  a  regard 
for  certain  fundamental  rights  of  the  citi- 
zen which  are  recognized  in  this  country 
as  the  basis  of  all  government,  has  acted 
upon  everything  within  the  range  of  civil 
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government.  Association  v.  Topeka,  20 
Wall.  655,  22  L.  Ed.  455.  Every  subject  of 
interest  to  the  community  has  come  under 
its  direction.  It  has  not  merely  prescribed 
rules  for  future  conduct,  but  has  legalized 
past  acts,  corrected  defects  in  proceedings, 
ana  determined  the  status,  conditions,  and 
relations  of  parties  in  the  future." 

The  supreme  court  of  the  United  States 
having  thus  declared  that  a  long  acquiescence 
in  repeated  acts  of  legislation  upon  particu- 
lar matters  was  sufficient,  evidence  that 
those  matters  were  generally  considered 
by  the  people  as  properly  within  legislative 
control,  and  since  it  will  be  admitted,  with- 
out argument  or  citation  of  example,  that 
legislation  and  the  enactment  of  election 
laws  by  legislatures,  through  the  common 
practice  of  the  various  states  of  the  Union  In 
enacting  such  laws,  which  have  been  approv- 
ed by  the  people  through  their  representa- 
tives, is  a  rightful  subject  of  legislation,  and 
since  the  supreme  court  had  also  expressly 
declared  that  "It  has  ever  been  the  theory 
upon  which  the  territories  have  been  organ- 
ized that  all  the  powers  of  self-government, 
consistent  with  the  supremacy  and  supervi- 
sion of  national  authority,  should  be  left  to 
the  Inhabitants  of  the  territories  themselves," 
and  that  "the  legislative  department,  when 
not  restrained  by  constitutional  provisions 
and  the  fundamental  rights  of  the  citizen,  has 
acted  upon  everything  within  the  range  of 
civil  government,"  and  that  "the  powers  thus 
exercised  by  the  territorial  legislatures  are 
entirely  as  extensive  as  those  exercised  by 
any  state  legislature,"  it  was  but  natural 
and  to  be  expected  that  the  people  of  ther 
territories  would,  looking  to  their  own  com- 
fort and  to  their  own  rights  In  the  matter, 
enact  legislation  which  should  provide,  in 
their  best  jud)i;mcnt,  for  the  location  of  coun- 
ty seats  to  suit  their  own  convenience,  and 
such  has  been  the  common  practice  in  the 
territories.  When  the  territory  of  Wyoming 
was  organized,  it  embraced  within  its  terri- 
torial limits,  as  one  county,  all  the  territory 
which  was,  by  an  act  of  the  territorial  legis- 
lature, subsequently  divided  into  three  sepa- 
rate counties.  The  supreme  court  of  the 
United  States,  In  the  case  of  Laramie  County 
Com'rs  V.  Albany  County  Com'rs,  92  U.  S. 
307,  23  L.  Ed.  552,  in  1876,  sanctioned  this 
legislative  act  of  the  territory  of  Wyoming, 
Judge  Clifford  delivering  the  opinion  of  the 
court,  and  saying  that  "corporations  of  the 
kind  [counties]  are  properly  denominated 
'public  corporations,'  for  the  reason  that  they 
are  but  parts  of  the  machinery  employed  in 
carrying  on  the  affairs  of  the  state,  and  it  is 
well-settled  law  that  the  charters  under 
which  such  corporations  are  created  may  be 
changed,  modified,  or  repealed,  as  the  exig- 
encies of  the  public  service  or  the  public  wel- 
fare may  demand.  2  Kent,  Comm.  (12th  Ed.) 
305;  Ang.  &  A.  Corp.  (10th  Ed.)  i  31;  Mc- 
Klm  V.  Odom,  3  Bland.  407;  City  of  St.  Louis 
V.  Allen,  13  Mo.  400;  Trustees  v.  Tatman,  13 


III.  27;  Inhabitants  of  North  Yarmouth  v. 
Sklllings,  45  Me.  141.  Such  corporations  are 
composed  of  all  the  inhabitants  of  the  terri- 
tory included  in  the  political  organization, 
and  the  attribute  of  individuality  is  confer- 
red on  the  entire  mass  of  such  residents,  and 
it  may  be  modified  or  taken  away  at  the 
mere  will  of  the  legislature,'  according  to  its 
own  views  of  public  convenience,  and  with- 
out any  necessity  for  the  consent  of  those 
composing  the  body  politic.  1  Greenl.  Ev. 
(12th  Ed.)  8  331.  Corporate  rights  and  privi- 
leges are  usually  possessed  by  such  corpora- 
tions, and  it  is  equally  true  that  they  are  _ 
subject  to  legal  obligations  and  duties,  and  ' 
that  they  are  under  the  entire  control  of  the 
legislature,  from  which  all  their  powers  are 
derived.  •  »  •  Institutions  of  the  kind. 
whether  called  counties  or  towns,  are  the 
auxiliaries  of  the  state  in  the  important  busi- 
ness 6t  municipal  rule,  and  cannot  have  the 
least  pretension  to  sustain  their  privileges  or 
their  existence  upon  anything  like  a  contract 
between  them  and  the  legislatures  of  the 
state,  because  there  is  not  and  cannot  be 
any  reciprocity  of  stipulation,  and  their  ob- 
jects and  duties  are  utterly  incompatihie 
with  everything  of  the  nature  of  compact. 

•  •  •  Opposition  Is  sometimes  manifest- 
ed, but  it  is  everywhere  acknowledged  that 
the  legislature  possesses  the  power  to  divide 
counties  and  towns  at  their  pleasure.  •  •  • 
Political  subdivisions  of  the  kind  are  always 
subject  to  the  general   laws   of    the    state. 

•  •  •  Such  corporations  are  the  mere 
creatures  of  tlie  legislative  will,  and.  Inas- 
much as  all  their  powers  are  derived  from 
that  source,  it  follows  that  those  powers  may 
be  enlarged,  modified,  or  diminished  at  any 
time,  without  their  consent,  or  even  witho-nt 
notice.  They  are  but  subdivisions  of  thp 
state,  deriving  their  existence  from  the  legis- 
lature. Their  ofiicers  are  nothing  more  than 
local  agents  of  the  state,  and  their  powers 
may  be  revoked  or  enlarged,  and  their  acts 
may  be  set  aside  or  confirmed,  at  the  pleas- 
ure of  the  paramount  authority,  so  long  as 
private  rights  are  not  thereby  violated.  Rus- 
sel  V.  Reed,  27  Pa.  St.  170.  Civil  and  geo- 
graphical division  of  the  state  into  conntiea. 
townships,  and  cities,  said  Thompson,  C.  J.. 
had  its  origin  in  the  necessities  and  conven- 
ience of  the  people;  but  this  does  not  with- 
draw these  municipal  divisions  from  the  sn- 
pervislon  and  control  by  the  state  in  mat- 
ters of  internal  government.  •  •  •  There 
must,  in  the  nature  of  things,  be  reserved,  by 
necessary  implication,  'In  the  creation  of  such 
corporations,  a  power  to  modify  them  in  sacli 
manner  as  to  meet  the  public  exigencies.  Al- 
terations of  the  kind  are  often  required  by 
public  convenience  and  necessity.  *  •  • 
Cases  doubtless  arise  where  injustice  is  done 
by  annexing  part  of  one  municipal  corpora- 
tion to  another,  or  by  the  division  of  such  a 
corporation  and  the  creation  of  a  new  one. 
or  by  the  consolidation  of  two  or  more  such 
corporations  Into  one    of    larger    size.    Sz- 
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amples  Illustrative  of  these  suggestions  may 
easily  be  Imagined." 

And  again,  the  legislature  of  the  territory 
of  Montana,  acting  under  a  provision  of  the 
organic  act  of  that  territory,  providing  that 
they  might  legislate  upon  "all  rightful  sub- 
jects'of  legislation,"  passed  an  act  in  1883 
"authorizing  the  citizens  of  Jefferson  county 
to  vote  upon  the  question  of  removing  the 
county  seat  of  said  county  from  Radersburg 
to  Boulder  City,"  and  providing  for  the  elec- 
tion. The  validity  of  the  election  was  sus- 
tained by  the  supreme  court  of  that  territory, 
under  the  election  law  of  the  territory,  the 
court  saying  that,  "if  there  is  a  fair  vote  and 
an  honest  count,  the  qualified  voters  must 
not  be  disfranchised,  by  having  the  election 
declared  void,  because  the  officers  conducting 
the  same  were  not  duly  sworn  or  chosen,  or 
"were  not  qualified  for  the  office  or  for  any 
technical  irregularity";  and  that  "the  great 
question  is  whether  the  voice  of  the  majority 
bas  been  honestly  and  fairly  expressed;"  and 
"the  question  is,  was  there  a  fair  vote  and 
an  honest  count?"  Wells  v.  Taylor  (Mont.) 
3  Pai;.  255. 

The  legislature  of  the  territory  of  Arizona 
enacted  a  law,  which  was  approved  Febru- 
ary 25,  1885,  In  which  It  was  provided  that 
"the  qnalifled  voters  of  Mohave  county  should 
at  the  next  general  election  designate  by  bal- 
lot the  locality  for  the  county  seat  of  said 
county."  The  act  was  sustained  by  the  su- 
preme court  of  that  territory,  the  court  say- 
ing that:  "One  question  we  must  dispose  of 
at  the  threshold.  It  bas  been  urged  with 
great  force  and  ability  that  the  law  authoris- 
ing the  election  is  Invalid,  in  that  it  attempts 
to  delegate  legislative  powers  to  the  voters  of 
Mohave  county.  The  location  of  a  county 
seat  should  be  determined  by  the  people  of  a 
county.  Their  interests  and  convenience 
should  alone  be  consulted.  So,  in  most  of  the 
states,  laws  have  been  enacted  by  which  a 
vote  of  the  people  should  determine  the  ques- 
tion. No  case  has  been  cited  that  decides 
such  laws  to  be  invalid.  They  have  been  ac- 
quiesced in  by  the  courts  and  the  lawmakers 
too  long  now  to  question  their  validity."  Ter- 
ritory V.  Board  of  Sup'rs  of  Mohave  Co.,  12 
Pac.  730;  citing  Calaveras  Co.  v.  Brockway, 
30  Cal.  326;  State  v.  Stearns,  11  Neb.  104, 
7  N.  W.  743;  Boren  v.  Smith,  47  111.  482. 

The  legislature  of  the  territory  of  Wyo- 
ming having  enacted  a  law  to  divide  one  coun- 
ty into  three,  which  was  special  and  local 
legislation,  and  the  supreme  court  of  the  Unit- 
.ed  States  having  ratified  and  sanctioned  this 
act,  tmd  the  legislature  of  the  territory  of 
Montana  having,  in  1883,  passed  an  act  au- 
thorizing the  citizens  of  Jefterson  county  to 
▼ote  upon  the  question  of  removing  the  coun- 
ty seat  of  said  county  from  Radersburg  to 
Boulder  City,  which  was  special  and  local 
legislation,  and  the  legislature  of  the  terri- 
tory of  Arizona  having  in  February,  1885,  en- 
acted that  the  qualified  voters  of  Mohave 
<M>anty  should  be  authorized  to  bold  a  similar 


election  to  determine  the  locality  for  the  coun- 
ty seat  of  said  county,  and  this  legislation 
having  been  approved  in  one  instance  by  the 
supreme  court  of  the  United  States  and  in 
the  other  two  instances  by  the  supreme  courts 
of  those  teri-itories  as  lawful,  under  the  or- 
ganic act  of  those  territories,  providing  that 
the  legislative  power  of  the  territory  should 
"extend  to  all  rightful  subjects  of  legisla- 
tion, not  inconsistent  with  the  constitution 
and  laws  of  the  United  States,"  congress 
thereafter,  on  the  30th  day  of  July,  1886> 
put  an  end  to  such  special  and  local  legisla- 
tion by  enacting  that  "the  legislatures  of  the 
territories  of  the  United  States  now  or  here- 
after to  be  organized,  shall  not  pass  local  or 
special  laws  in  any  of  the  following  enumer- 
ated cases,  that  is  to  say:  •  •  •  Locat- 
ing or  changing  county  seats  •  •  •"  (24 
Stat,  170);  and  thereby  conceding,  so  far  as 
congress  could  concede,  without  another  ex- 
press declaration  upon  the  subject,  that  while 
the  legislatures  of  the  territories  should  be 
prohibited  thenceforth  from  enacting  a  spe- 
cial election  law  for  any  particular  county  of 
the  territory,  and  should  be  prohibited  from 
legislation  loca.ting  the  county  seat  of  any 
particular  county,  it  would  no  further  than 
that  Interfere  with  the  interests  and  con- 
venience of  the  'people  in  passing  a  general 
election  law  with  respect  to  the  location  of 
county  seats  of  the  territories,  which  the  leg- 
islatures of  the  territories  had  theretofore 
uniformly  conceded  to  have  the  power  to  en- 
act under  the  provision  that  "the  legislative 
power  of  the  territory  shall  extend  to  all  right- 
ful subjects  of  legislation,  not  inconsistent 
with  the  constitution  and  laws  of  the  United 
States." 

Such  was  the  law  as  contained  in  the  or- 
ganic acts  of  the  territories  generally,  includ- 
ing Montana  and  Arizona,  the  legislative  acts 
thereunder  by  the  legislatures  of  those  terri- 
tories, enacting  local  and  special  legislation 
concerning  the  removal  of  county  seats,  the 
construction  of  their  snprenfe  courts  upon  it, 
and  the  provisions  made  by  congress,  in 
which,  while  it  carefully  provided  that  the 
legislatures  of  the  territories  of  the  United 
States  "should  not  pass  local  or  special  laws 
•  ♦  •  locating  or  changing  county  seats," 
it  refrained  from  an  enactment  which  would 
have  prohibited  the  legislatures  of  the  terri- 
tories from  passing  general  election  laws,  but 
permitted  the  right  to  pass  those  laws  to  re- 
main In  the  territorial  legislatures,  where 
they  had  been,  by  the  uniform  construction  of 
the  territorial  courts  and  the  supreme  court 
Of  the  United  States,  conceded  to  be,  and 
thereupon  congress  passed  the  organic  act 
for  this  territory  (May  2,  1800;  Stat  1883,  p. 
38,  S  1).  in  which  It  was  provided  that  "when- 
ever the  interest  of  the  Cherokee  Indians  in 
the  land  known  as  the  'Cherokee  Outlet'  shall 
!bave  been  extinguished  and  the  president 
shall  make  proclamation  thereof,  said  Outlet 
shall  thereupon  and  without  further  legisla- 
tion become  a  part  of  the  territory  of  OklA- 
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homa.''  And  by  section  4:  "That  for  the 
purpose  of  facilitating  the  organliiatlon  of  a 
temporary  goTernment  In  the  territory  of 
Oklahoma,  seven  counties  are  hereby  estab- 
lished therein,  to  be  known,  until  after  the 
first  election  in  the  territory,  as  the  'First 
OouDty,"  the  'Second  County,'  the  'Third 
County,'  the  'Fourth  County,'  the  'Fifth  Coun- 
ty,' and  the  'Sixth  County,'  the  boundaries  of 
-which  shall  be  fixed  by  the  governor  of  the 
territory  until  otherwise  provided  by  the  leg- 
islative assembly  thereof.  The  county  seat 
of  the  First  county  shall  be  at  Guthrie.  The 
county  seat  of  the  Second  county  shall  be  at 
Oklahoma  City.  The  county  seat  of  the 
Third  county  shall  be  at  Norman.  The  coun- 
ty seat  of  the  Foui-th  county  shall  be  at  El 
Reno.  The  county  seat  of  the  Fifth  county 
shall  be  at  Kingfisher  City.  The  Sixth  coun- 
ty seat  shall  be  at  Stillwater.  The  Seventh 
county  shall  embrace  all  that  portion  of  the 
territory  lying  west  of  the  one  hundredth 
meridian,  known  as  the  'Public  Land  Strip,' 
the  county  seat  of  which  shall  be  at  Beaver: 
provided,  that  the  county  seats  indicated  by 
this  act  may  be  changed  in  such  manner  as 
the  territorial  legislature  may  provide." 

The  portion  of  Oklahoma  then  existing  as 
opened  and  settled  country,  and  provided  for 
by  the  second  paragraph  of  section  4  of  the 
organic  act,  had  |>een  opened  on  the  22d  day 
of  April,  1809,  without  the  preceding  provi- 
dent provision  of  an  organic  act  or  of  any 
legislation  organizing  a  territorial  govern- 
ment The  act,  as  it  will  be  seen,  provided 
that  the  counties  and  their  county  seats  were 
located  "for  the  purpose  of  facilitating  the 
organization  of  a  territorial  government," 
and  for  that  purpose  it  was  provided  tlutt  the 
county  seats  "shall  be  at  the  special  points 
respectively  named  In  the  statute,"  and  that 
"the  county  seats  located  by  this  act  may  be 
changed  in  such  manner  aa  the  territorial 
legislature  may  provide."  In  the  enactment 
of  this  legislation  It  was  apparently  conced- 
ed by  the  congiCss  that  the  statute  of  July 
ao,  1886,  which  provided  that  the  legislature 
of  the  territories  sho^d  not  thereafter  pass 
local  or  special  laws  "locating  or  changing 
county  seats,"  might  be  found  to  be  incon- 
venient, and  not  adapted  to  the  exigencies 
existing  In  the  part  of  Oklahoma  then  being 
provided  for,  since  no  body  of  laws  had  there- 
tofore been  provided  tot  the  people,  and  that 
the  territorial  legislature  should  be  left  free 
concerning  the  county  seats  named,  and  the 
provision  was  then  made  that  "the  coimty 
seats  located  by  this  act  may  be  changed  In 
such  manner  as  the  territorial  legislature 
may  provide";  that  is,  that,  with  respect  to 
the  seven  counties  therein  provided  for,  they 
should  not  be  hindered  or  hampered  by  the 
act  of  July  30,  1886,  by  which  it  was  provid- 
ed that  the  legislatures  of  the  territories 
"shall  not  pass  local  or  special  laws"  "locat- 
ing or  changing  cotmty  seats,"  and  that  the 
territorial  legislature  should  be  left  entirely 
free  and  unrestricted  by  the  act  of  188(3,  and 


should  change  such  coun^  seats  In  such  man- 
ner, by  either  "local  or  special"  legislation, 
as  the  territorial  legislature  might  see  fit  to 
provide.  The  provision  thus  made  was  a 
provision  of  enlargement,  not  as  a  substitute 
for,  or  in  lieu  of,  or  in  revocation  of,  that 
provision  of  the  organic  act  whldi  provides 
that  the  territorial  legislature  might  legislate 
upon  "all  rightful  subjects  of  legislation."  or 
of  the  general  election  law  for  the  change  of 
coimty  seats,  which  was  not  enacted  until 
afterwards,  but  providing  that,  inasmuch  as 
that  general  power  was  already  conceded  by 
the  decisions  of  the  courts  and  the  legislation 
of  congress,  and  Inasmuch  as  a  new  condi- 
tion was  here  presented  in  which  congress 
was  dividing  the  territory  already  settled  In- 
to counties  whose  boundaries  were  thereafter 
to  be  ascertained,  and  was  at  the  same  time 
imdertaldng  to  say  where  the  county  seats  thna 
established  "shall  be,"  and  that  inasmuch  aa 
the  people,  and  the  legislature,  acting  In 
their  behalf,  might  be  hampered  by  so  mnch 
special  legislation  with  respect  to  the  bounda- 
ries of  the  counties  and  the  fixing  of  their 
county  seats,  that  the  territorial  legislatnic 
should  in  that  particular  instance  be  set  free 
from  limitations  provided  in  the  statute  of 
July  80,  1886,  by  which  a  general  restriction 
had  been  imposed  upon  all  territorial  legis- 
latures, by  which  they  were  prohibited  from 
enacting  "local  or  special"  laws  In  the  matter 
of  "locating  or  dianglng  county  seats."  And 
congress,  by  the  enactment  of  that  provision, 
did  not  undertake  to  concede  to  the  terri- 
torial legislature  a  power  to  legislate  by  pro- 
viding a  general  election  law  providing  for 
the  removal  of  county  seats  by  an  election  to 
be  held  by  the  people  of  the  counties  of  Okla- 
homa, since  that  power  was  conceded  to 
them  by  the  prevloiu  decisions  of  tbe  courts 
and  by  the  legislation  of  congress.  But  con- 
gress did  then  undertake  to  provide,  and  did 
provide,  that  the  territorial  legislature  shonid 
not  in  any  manner  be  restricted  by  the  pro- 
hibition contained  In  the  act  of  July  30,  1888. 
against  special  or  local  legislation  against 
changing  coimty  seats,  but,  for  that  time 
and  for  those  seven  counties,  "that  the  coun- 
ty seats  indicated  by  this  act  may  be  changed 
in  such  manner  as  the  territorial  legislature 
may  provide." 

Such  being  tbe  condition  of  the  law,  the 
territorial  legislature,  at  Its  first  session, 
enacted  chapter  22  of  the  Statutes  of  1890. 
entitled  "County  Seats,"  providing  for  the 
manner  and  means  of  "locating  and  relocat- 
ing county  seats."  It  provided  npon  what 
conditions  the  board  of  county  commission- 
ers, "at  any  called  or  special  or  regular  ses- 
sion," were  authorized  to  call  an  election  for 
the  purpose  of  locating  or  changing  tbe  coun- 
ty seat  of  any  county  In  Oklahoma.  IMs 
act  took  effect  Decembar  28,  1890,  and  re- 
mained the  law,  and,  except  as  slightly 
amended  by  the  legislative  assembly  at  the 
session  of  1893,  Is  now  the  law,  of  this  terri- 
tory, and  Is  now  embodied  in  diapter  23  of 
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tbe  Statutes  of  1883.  It  is  provided  by  sec- 
tion 3  of  the  organic  act,  among  other  things, 
as  a  part  of  the  duties  of  the  secretary  of 
the  territory,  that  "he  shall  transmit  one  copy 
of  the  laws  and  the  journal  of  the  legislative 
assembly  within  thirty  days  after  the  end  of 
each  session  thereof,  to  the  president  of  the 
United  States  and  to  the  secretary  of  the  In- 
terior, and  at  the  same  time  two  copies  of 
the  laws  and  journals  of  the  legislative  as- 
sembly to  the  speaker  of  the  house  of  repre- 
sentatives and  the  president  Of  the  senate, 
for  the  use  of  congress.  •  ♦  •"  The  or- 
ganic act  was  passed  May  2,  1890.  The  gen- 
eral election  law,  enacted  by  the  territorial 
legislature,  became  a  law  on  the  2Sth  day  of 
December,  1890,  and  in  pursuance  of  the 
third  section  of  the  organic  act,  and  for  the 
information  of  the  president,  the  secretary  of 
the  interior,  and  congress,  the  copies  of  the 
general  election  law  had,  undoubtedly,  been 
transmitted  to  them,  as  provided  by  the  or- 
ganic act  by  the  secretary  of  the  territory. 
And  in  this  condition  of  the  law,  it  having 
been  conceded  by  the  supreme  court  of  the 
United  States,  as  has  been  said,  that  such 
corporations  as  these  counties  are  composed 
of  all  the  inhabitants  of  the  territory  includ- 
ed in  the  i)olitical  organization;  that  the  at- 
tribute of '  individuality  is  conferred  on  the 
entire  mass  of  such  residents,  and  may  be 
modified  or  taken  away,  at  the  mere  will  of 
the  legislature,  according  to  Its  own  views  of 
public  convenience,  and  that  they  are  under 
the  entire  control  of  the  legislature,  from 
which  all  their  powers  are  derived,  and  that 
It  Is  everywhere  acknowledged  that  the  legis- 
lature possesses  the  power  to  divide  the  conn- 
ties  at  their  pleasure,  and  that  political  sub- 
divisions of  this  kind  are  always  subject  to 
the  general  laws  of  the  state;  that  the  theory 
upon  which  the  various  governments  for  por- 
tions of  the  territory  of  the  United  States 
have  been  organized  has  ever  been  that  of 
leaving  to  the  inhabitants  all  the  powers  of 
self-government  consistent  with  the  suprem- 
acy and  supervision  of  national  authority, 
and,  as  declared  by  the  supreme  court  of 
Arizona,  that  the  location  of  a  county  seat 
should  be  determined  by  the  people  of  a  coun- 
ty, their  Interests  and  convenience  alone  con- 
sulted, and  that  such  laws  had  been  too 
long  acquiesced  In  by  courts  and  the  lawmak- 
ers to  now  question  their  validity;  and  In 
view  of  the  legislation  which  congress  had 
enacted  on  July  30,  1886,  to  check  the  prac- 
tice in  the  territorial  legislatures  of  legislat- 
ing locally  and  specially  touching  the  loca- 
tion and  change  of  county  seats,  and  In  view, 
again,  of  Its  own  legislation,  by  which  it  bad 
undertaken  to  suspend  the  operation  of  the 
act  of  July  30,  1886,  for  the  benefit  of  the 
seven  counties  first  located  in  Oklahoma,  of 
which  the  county  seats  had  been  located,  and 
to  provide  that,  with  respect  to  those  coun- 
ties, the  territorial  legislature  should  not  be 
hampered,  but  might  change  them  In  such 
manner  as  It  should  see  fit  to  provide,   it 


thereupon  came  on  to  enact  further  provi- 
sions for  the  caning  of  the  Cherokee  Out- 
let, and  more  than  two  years  after  the  enact- 
ment of  the  general  election  law  of  Oklahoma 
It  provided,  on  Mardi  3d,  for  opening  the 
Cherokee  Outlet  (section  10,  pp.  71,  72,  St 
1893),  that  "the  president  of  the  United 
States  Is  hereby  authorized  *  *  •  by 
prodamatlon  to  open  to  settlement  any  or  all 
of  the  lands  not  allotted  or  reserved,  •  ♦  • 
and  also  subject  to  the  provisions  of  the  act 
of  congress,  approved  May  2,  1890  [the  or- 
ganic act],  entitled  'An  ^ct  to  provide  a  tem- 
porary government  for  the  territory  of  Okla- 
homa.' *  »  •  xhe  secretary  of  the 
Interior  was,  under  the  direction  of  the  presi- 
dent directed  to  prescribe  rules  and  regula- 
tions, not  inconsistent  with  this  act,  for  the 
occupation  and  settlement  of  said  lands,  to 
be  Incorporated  In  the  proclamation  of  the 
president  which  shall  be  issued  at  least, 
twenty  days  before  the  time  fixed  for  the 
opening  of  said  lands."  And  it  also  enacted 
(St  Okl.  1893,  p.  73.  §  14)  that  "before  any  of 
the  aforesaid  lands  are  opened  to  settlement 
it  shall  be  the  duty  of  the  secretary  of  the 
Interior  to  divide  the  same  into  counties, 
which  shall  contain  as  near  as  possible  not 
less  than  five  hundred  square  miles  in  each 
county.  In  establishing  said  county  lines 
the  secretary  is  hereby  authorized  to  extend 
the  lines  of  the  counties  already  located  so 
aa  to  make  the  area  of  said  counties  equal, 
as  near  as  may  be,  to  the  area  of  the  coun- 
ties provided  for  in  this  act:  *  •  •  jwo- 
vlded,  further,  that  as  soon  as  the  county 
lines  are  designated  by  the  secretary  he  shall 
reserve  not  to  exceed  one-half  section  of 
land  in  each  county,  to  be  located  for  coun^- 
seat  purposes,  to  be  entered  under  sections 
twenty-three  himdred  and  eighty-seven  and 
twenty-three  hundred  and  eighty-eight  of  the 
Revised  Statutes,  and  all  reservations  for 
county  seats  shall  be  specified  in  any  order 
or  proclamation  which  the  president  shall 
make  for  the  opening  of  the  lands  to  settle- 
ment" 

Under  the  provisions  of  this  act,  which 
authorized  the  secretary  of  the  Interior,  un- 
der the  direction  of  the  president  to  pre- 
scribe rules  and  regulations  "for  the  occu- 
pation and  settlement"  of  the  lands  .of  the 
C3terokee  Strip,  the  secretary  reserved  half 
sections  of  land  "located  for  county-seat  pur- 
poses" in  each  of  the  several  counties  into 
which  the  Cherokee  Outlet  was  then  divid- 
ed. It  win  be  observed  that  when  the  first 
opening  of  Oklahoma  occurred,  and  the  sev- 
en counties  were  opened  and  occupied  for 
settlement  on  the  22d  day  of  April,  1890, 
congress  did  not  provide  any  laws  or  or- 
ganization for  sucff  counties.  It  had  not 
made  any  reservation  of  lands  for  county- 
seat  purposes,  so  that  In  the  seven  counties 
of  which  it  was  composed,  and  which  were 
established  by  section  4  of  the  organic  act, 
no  land  was  reserved  at  all  for  public  pur- 
poses.   All  of  the  land  included  in  each  of 
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said  counties  Into  which  the  territory  was 
thereby  divided  had  been  appropriated  to 
private  use,  and  congress,  when  it  undertook 
to  legislate  and  to  fix  the  county  seats  by 
the  act  of  May  2,  1890,  upon  land  which 
had  then  theretofore  been  opened  and  com- 
pletely occupied  more  than  a  year  before, 
said  In  express  terms  at  what  point  the 
county  seat  of  each  of  the  said  respective 
counties  "shall  be";  but,  by  the  proviso  an- 
nexed to  the  act  (section  4  of  the  organic 
act),  the  people  were  not  only  left  at  liberty 
to  have  a  general  election  law,  under  sec- 
tion 6  of  the  organic  act,  providing  that 
"the  legislative  power  of  the  territory  shall 
extend  to  all  rightful  subjects  of  legisla- 
tion," as  the  same  had  been  uniformly  In- 
terpreted by  the  courts  and  by  the  congress 
itself  In  the  act  of  July  30,  1880.  but,  in 
order  that  absolute  freedom  might  be  given 
upon  the  subject,  it  also  made  that  special 
provision  for  the  particular  case  then  in 
hand,  notwithstanding  the  general  legisla- 
tion and  restriction  of  the  act  of  July  30, 
1886,  that  "the  legislatures  of  the  territories 

*  *    *    shall  not  pass  local  or  special  laws 

•  ♦  ♦  locating  or  changing  county  seats." 
The  people  and  their  legislature  were  thus 
left  wholly  at  liberty  on  the  subject,  and 
when,  afterwards,  the  general  election  law, 
contained  in  chapter  33  of  the  Statutes  of 
1800,  was  enacted,  which  is  now  still  la 
existence  In  chapter  33  of  the  Statutes  of 
1893,  providing  upon  what  terms  and  condi- 
tions, and  under  what  circumstances,  the 
people  of  the  respective  counties  of  the  ter- 
ritory might  proceed  thereunder,  and  more 
than  two  years  thereafter  congress  provided 
for  the  opening  of  the  Cherokee  Outlet,  by 
the  act  of  March  3,  1883,  as  hereinbefore 
stated,  It  did  not  fix  county  seats  for  the 
respective  counties,  nor  say  where  the  coun- 
ty seats  should  respectively  be,  nor  under- 
take to  establish  them  at  all;  but,  acting 
wholly  for  the  benefit  of  the  people  and  for 
their  convenience  alone,  and  In  pursuance 
of  the  statute  which  authorized  the  secre- 
tary of  the  Interior  to  prescribe  rules  and 
regulations,  under  the  direction  of  the  presi- 
dent, for  the  "occupation  and  settlement" 
of  the  lands  of  the  Cherokee  Outlet,  the 
reservations  authorized  by  the  act  "to  be  lo- 
cated for  county-seat  purposes"  were  made. 
The  act  was  one  solely  for  the  convenience 
and  benefit  of  the  people.    It  was  a  reser- 

'  vatlon  to  be  accepted  If  the  people  of  the 
respective  counties  saw  fit,  or  to  be  refused 
if  they  saw  fit,  or  to  be  accepted,  and  after- 
wards abandoned.  If  they  deemed  it  to  their 
l>est  Interests,  acting  under  that  legislation 
for  the  changing  of  the  location  of  coun- 
ty seats  which  had  been  passed  by  the  leg- 
islature of  Oklahoma  two  years  before,  and 
of  which  congress  had  full  notice,  as  pro- 
vided under  section  3  of  the  organic  act, 
and  according  to  the  terms  of  the  organic 
act  Itself,  by  section  1:  "Whenever  •  •  ♦ 
the  president  shall  make  proclamation  there- 


of, said  Outlet  shall  thereupon  and  witboat 
further  legislation,  become  a  part  of  the 
territory  of  Oklahoma."  And  the  Cherokee 
Outlet  and  Its  lands  became,  by  such  open- 
ing, and  by  the  provision  herein  last  before 
recited,  "a  part  of  the  territory  of  Okla- 
homa," subject  to  all  Its  laws,  by  the  ex- 
press enactment  of  congress,  among  which 
laws  was  the  law  for  the  changing  of  the 
location  of  county  seats,  contained  In  chap- 
ter 22  of  the  Statutes  of  the  tenltorr  of 
1800.  It  Is  too  late  now  to  argue  that  the 
election  law  enacted  by  the  territorial  legis- 
lature was  not,  from  the  time  of  its  enact- 
ment, of  valid  and  effective  force.  Adequate 
provision  was  made  by  the  organic  act,  by 
which  congress  had  full  Information  at  the 
time  of  Its  enactment  of  the  general  county- 
seat  election  law  of  1890.  Congress  took 
no  notice  of  It,  did  not  annul  or  disapprove 
it,  but  permitted  it  to  stand  as  proper  and 
approved  legislation,  and  we  must,  there- 
fore, regard  It  as  of  final,  efTectlve,  and  con- 
clusive force. 

The  same  proposition  has  been  asserted 
by  the  circuit  court  of  the  United  States 
for  Oregon  In  Kie  v.  U.  S.  (C  C.)  27  Fed. 
351,  in  which  It  Is  said  that  "the  fact 
that  congress  has  never  disallowed  or  dis- 
approved the  act,  •  •  •  and-  has  not 
legislated  directly  on  the  subject,  goes  far 
to  establish  its  validity  as  not  Inconsistent 
with  the  organic  act"  Upon  a  similar  ob- 
jection to  a  territorial  statute  It  was  said 
by  Chief  Justice  Chase  in  Clinton  v.  Ekigle- 
brecht,  13  Wall.  434,  20  L.  Ed.  669.  that: 
"In  the  first  place,  we  observe  that  the 
law  has  received  the  implied  sanction  of 
congress.  It  was  adopted  In  1859.  It  has 
been  upon  the  statute  book  for  more  than 
twelve  years.  It  must  have  been  transmit- 
ted to  congress  soon  after  It  was  enacted, 
for  It  was  the  duty  of  the  secretary  of  the 
territory  to  transmit  to  that  body  copies  of 
all  laws  on  or  before  the  1st  of  the  next 
December  in  each  year.  The  simple  disap- 
proval by  congress  at  any  time  would  have 
annulled  it.  It  Is  no  unreasonable  infer- 
ence, therefore,  that  It  was  approved  by 
that  body."  The  general  election  law  for 
the  change  of  the  location  of  county  seats 
having  been  fully  approved  December  25, 
1890,  and  not  up  to  this  time  having  been 
revoked  or  disapproved  by  congress,  and  a 
period  of  nine  years  having  elapsed,  we 
have  the  express  affirmation  of  the  supreme 
court  of  the  United  States,  by  its  chief  jus- 
tice, that  "it  Is  no  unreasonable  Inference; 
therefore,  that  it  [this  election  law]  was  ap- 
proved by  that  body."  The  conclusion  of 
Chief  Justice  Chase  that,  if  the  act  passed 
by  the  legislature  of  the  territory,  which 
had  remained  upon  the  statute  book. for  a 
period  of  12  years  without  any  disapproval 
by  congress,  the  reasonable  inference  was 
that  It  was  approved  by  that  body,  Is  in  tiar- 
mony  with  all  that  has  been  said  on  the 
subject  before  by  either  the  supreme  courts 


Digitized  by 


Google 


OkL) 


ALLEN  T.  REED. 


875 


of  Arizona  and  Montana,  which  we  have 
cJted,  the  Bupreme  court  of  the  United 
States,  as  It  has  spoken  in  Laramie  County 
Oom'rs  V.  Albany  County  Oom'rs,  92  U.  S. 
307,  23  L.  Kd.  552,  and  In  the  voice  of  con- 
gress itself,  speaking  In  the  act  of  July  30, 
1886,  by  which  it  expressly  prohibited  the 
territorial  legislatures  from  enacting  special 
and  local  laws  for  the  location  or  change 
of  county  seats,  and  In  which  it  left  undis- 
turbed the  right  to  fix  such  county  seats 
by  a  general  act,  under  the  authority  given 
that  the  "legislative  power  of  the  territory 
shall  extend  to  all  rightful  subjects  of  legis- 
lation, not  Inconsistent  with  the  constitu- 
tion and  laws  of  the  United  States"  and 
with  the  organic  act,  by  which  congress  un- 
dertook especially  'to  provide  that  the  legis- 
lature of  the  territory  Itself  should  not  be 
hampered  in  providing  with  reference  to  the 
county  seats  of  the  first  seven  counties, 
which  were  organized  by  section  4  of  the 
oi^anic  act,  but  should  be  left  free,  to  be 
changed  "as  the  territorial  legislature  may 
provide."  The  position  of  the  lower  court 
was  that:  "When  congress  provided  for  the 
location  of  the  county  seat  of  Grant  county 
without  giving  authority  to  change  it,  the 
right  of  the  legislature  to  authorize  such 
change  ceased.  The  organic  act  defining 
the  powers  of  the  legislative  assembly,  and 
the  act  of  congress  authorizing  the  location 
of  the  county  seats  in  the  Cherokee  Strip, 
must  be  construed  together.  The  later  act 
modifies  the  former,  and  the  legislature  can 
pass  no  law  authorizing  any  change  in  the 
location  of  such  county  seats  until  permitted 
to  do  so  by  congress.  The  act  of  the  terri- 
torial legislature  (that  Is,  the  act  of  Decem- 
ber 25,  1800)  under  which  the  special  election 
for  May  16tb  Is  attempted  to  be  held  is,  in 
my  Judgment,  as  at  present  advised,  in 
conflict  with  the  act  of  congress  authorizing 
the  location  of  the  county  seat  of  Grant 
county,  and  is,  therefore,  void."  We  un- 
derstand the  proposition  to  be  that,  congress 
having  authorized  the  secretary  of.  the  in- 
terior to  make  rules  and  regulations  for  the 
"settlement  and  occupation"  of  the  Outlet, 
and  such  "reservations  for  county  seats" 
having  been  made  and  included  in  the  order 
and  proclamation  of  the  president,  this  leg- 
islation by  congress  upon  that  subject  was 
complete,  and  that  it  excluded  and  destroy- 
ed the  jjower  of  the  enactment  upon  the 
matter  of  changing  county  seats,  made  by 
the  legislature  under  the  authority  given 
to  it  by  the  organic  act  to  legislate  upon 
"all  rightful  subjects  of  legislation."  We 
cannot  agree  with  this  contention.  The  ef- 
fect of  it,  if  upheld,  would  be  to  supersede 
the  provisions  of  the  act  providing  for  the 
mere  "settlement  and  occupation"  of  the 
country  and  the  "reservations  for  county-seat 
purposes,"  which  were  manifestly  made  In 
the  interest  of,  and  for  the  benefit  of,  the 
people,  and  In  order  that  they  might  not 


be  excluded  from  having  some  location  up- 
on which  to  place  the  county  seats  and 
transact  the  public  business,  and  to  infer 
therefrom  the  complete  revocation  and  ex- 
tinction of  all  those  powers  which  had  been 
granted  to  all  territories  In  the  past,  and 
which  they  bad  been  conceded  by  the  courts 
and  congress  to  have;  that  is,  of  choosing 
for  themselves  touching  the  change  of  coun- 
ty seats.  It  would  result  in  a  repeal  of 
statutes  by  inference,  and  against  the  right 
of  the  people  to  vote  upon  this  most  im- 
portant subject  If  It  had  been  the  inten- 
tion of  congress  to  repeal  the  enactment 
of  former  years,  and  to  revoke  the  legisla- 
tion of  the  territory  of  1800,— the  general 
election  law  for  the  removal  of  county  seats, 
—It  could  readily  have  done  so  in  explicit 
terms  and  by  express  statutory  revocation, 
and  It  would  undoubtedly  have  done  so. 
And  this  is  the  reasonable  Inference,  rather 
than  that  Inference  which  would  deprive  the 
people  of  the  right  to  vote  upon  a  subject 
which  concerns  the  people  of  the  counties 
so  much,  and  the  congress  of  the  United' 
States  and  the  rest  of  the  country  not  at 
all. 

The  reasonable  view  to  take  of  this  provi- 
sion is  that  congress  meant  to  give,  by  the 
proviso  authorizing  the  territorial  legislature 
to  relocate  the  county  seats  of  the  first  sev- 
en counties  of  Oklahoma,  a  special  authority 
to  the  legislature  to  act  by  local  or  special 
legislation  in  tl)e  premises,  and  that,  when 
it  provided  for  the  reservations  of  half  sec- 
tions of  land  in  each  of  the  counties  to  be 
located  In  the  Cherokee  Strip,  it  was  a  spe- 
cial provision  for  that  occasion  only,  and  in 
order  that  the  people  might  not  be  without 
a  reservation  or  portion  of  the  public  land 
upon  which  the  public  business  might  bo 
transacted;  and  that  It  was  not  Intended  as 
a  restriction  of  the  general  powers  of  the 
legislature  to  legislate  "upon  all  rightful 
subjects  of  legislation,"  and  of  the  general 
power  thereunder,  uniformly  conceded  by 
the  courts  and  by  the  later  legislation  of 
congress  Itaelf  in  the  act  of  July  30,  1886. 
to  enact  a  general  election  law  providing  for 
the  removal  of  county  seats.  It  will  not 
do  to  undertake  to  upset  the  long-settled 
policy  of  the  government  of  the  United 
States  in  providing  for  the  government  of 
Its  territories,  settled  In  the  terms  which  we 
have  herein  repeatedly  specified  for  a  period 
of  more  than  60  years,  by  which  the  people 
In  all  counties  of  all  the  territories  have 
been  permitted  to  choose  for  themselves  or 
by  the  local  and  special  legislation  of  other 
various  territories  up  to  July  30,  1886,  con- 
cerning the  removal  of  other  county  seats, 
and  now  to  infer  that  congress  meant  to 
repeal  this  whole  policy,  persisted  in  for 
so  many  years,  and  legislated  into  the  or- 
ganic acts  of  so  many  territories,  simply  be- 
cause the  secretary  of  the  Interior  and  the 
I  president  were  authorized  to  open  the  Chero- 
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kee  Outlet  for  "occupation  and  settlement," 
and  to  "reserve"  half  sections  of  land  there- 
for. It  has  been  repeatedly  held  that,  when 
congress  confers  an  authority  upon  the  leg- 
islative assembly  of  a  territory,  and  In  pur- 
suance of  this  power  laws  are  enacted  for 
the  government  of  the  people  thereof,  such 
enactment  must  be  respected  and  upheld, 
unless  clearly  In  conflict  with  some  higher 
law  (Innls  v.  Bolton  [Idaho]  17  Pac.  264); 
and  that  "such  acts  are  not  to  be  set  aside 
or  treated  as  Invalid  because,  upon  a  careful 
consideration  of  their  character,  doubts  may 
arise  a,s  to  the  competency  of  the  legislature 
to  pass  them"  (Maynard  v.  Hill,  125  U.  S. 
204,  8  Sup.  a.  723,  31  L.  Ed.  654);  and  that 
"the  theory  upon  which  the  various  govern- 
ments for  portions  of  the  territory  of  the 
tinlted  States  have  been  organized  has  ever 
been  that  of  leaving  to  the  inhabitants  all 
the  powers  of  self-government  consistent 
with  the  supremacy  and  supervision  of  na- 
tional authority"  (Clinton  v.  Englebrecht, 
13  Wall.  434,  20  L.  Ed.  659).  And  it  was 
said  by  the  supreme  court  of  Massachusetts, 
by  the  greatest  of  its  chief  Justices,  Shaw, 
then  presiding,  that  the  uniform  rule,  well 
established,  was  "never  to  declare  a  statute 
void  unless  the  nullity  and  invalidity  of  the 
act  are  placed,  in  their  Judgment,  beyond 
reasonable  doubt"  (Wellington  Case,  16  Pick. 
05);  a  rule  which  was  adopted  by  the  su- 
preme court  of  the  United  States  in  Ogden 
T.  Saunders.  And  that:  "If  I  could  rest 
my  opinion  In  favor  of  the  constitutionality 
of  the  law  on  which  the  question  arises 
on  no  other  ground  than  this  doubt,  so  felt 
and  acknowledged,  that  alone  would.  In  my 
estimation,  be  a  satisfactory  vindtcatlon  of 
It.  It  Is  but  a  decent  respect  due  to  the 
wisdom,  the  integrity,'  and  the  patriotism 
of  the  legislative  body  by  which  any  law 
is  passed  to  presume  in  favor  of  its  validity 
until  its  violation  of  the  law  Is  presumed 
beyond  all  reasonable  doubt."  12  Wheat. 
213,  6  L.  Ed.  606.  And  our  experience  with 
the  rule  In  criminal  proceedings  will  ade- 
quately Inform  us  touching  the  force  and 
weight  of  reasoning  which  must  produce 
a  conclusion  "beyond  all  reasonable  doubt"; 
and  that  is  the  rule  which  we  must  follow 
if  we  now  undertake  to  set  aside  the  acts 
of  our  territorial  legislature  In  authorizing, 
as  It  did,  the  act  for  the  change  of  county 
seats. 

A  question  somewhat  analogous  has  arisen 
In  the  big.imy  cases  in  Idaho.  Congress  pro- 
vided by  the  act  of  March  22,  1882,  with  re- 
spect to  all  the  territories  (section  8),  "that  no 
polygamist,  bigamist,  or  person  cohabiting 
with  more  than  one  woman,  and  no  woman 
cohabiting  with  any  of  the  persons  described 
as  aforesaid  in  this  section.  In  any  territory  or 
other  place  over  which  the  United  States  have 
exclusive  jurisdiction,  shall  be  entitled  to  vote 
at  any  election  held  In  any  such  territory  or 
other  place,  or  be  eligible  for  election  or  ap- 


pointment to  or  be  entitled  to  hold  any  ofBce 
or  place  of  public  trust,  honor,  or  emolument 
in,  under,  or  for  any  such  territory  or  place, 
or  under  the  United  States."  Thereafter  the 
territorial  legislature  of  Idaho,  In  1S85,  under- 
took to  and  did  enact  what  was  known  as  the 
"Test  Oath  Statute,"  requiring  a  person  of- 
fering his  vote  at  on  election,  if  required,  to 
I  swear:  "That  you  are  not  a  member  of  any 
I  order,  organization  or  association  which 
'  teaches,  advises,  counsels  or  encourages  its 
I  members,  devotees,  or  any  other  persons  to 
I  commit  the  crime  of  bigamy  or  polygamy  or 
j  plural  or  celestial  marriage  as  a  doctrinal  rite 
of  such  organization;  that  you  do  not,  either 
I  publicly  or  privately,  or  in  any  manner  what- 
ever, teach,  advise,  counsel  or  encourage 
any  person  to  commit  the-  crime  of  bigamy  or 
polygamy  or  any  other  crime  defined  by  law 
either  as  a  religious  duty  or  otherwise;  that 
you  regard  the  constitution  of  the  United 
States,  and  the  laws  thereof,  and  of  this  ter- 
ritory, as  Interpreted  by  the  courts,  as  the 
supreme  law  of  the  land,  the  teachings  of 
any  order,  organization  or  association  to  the 
contrary  notwithstanding;  •  •  •  so  help 
you  God."  The  validity  of  the  territorial 
statute  was  contested  in  the  case,  and.  It 
having  been  argued  that.  Inasmuch  as  con- 
gress had,  by  the  act  of  March  22,  1882,  leg- 
islated upon  the  subject.  It  had  exhausted 
the  subject,  and  that  the  territorial  legisla- 
ture had  no  further  power  to  act  in  the  mat- 
ter, inasmuch  as  the  territorial  statutes  treat- 
ing of  the  same  matter  conflicted  with  the 
congressional  enactment  The  supreme  court 
of  the  territory.  In  lunis  v.  Bolton  (Idaho)  17 
Pac.  264,  said  that:  "Counsel  contends  that 
by  this  act  congress  undertook  to  legislate 
upon  the  whole  subject  of  disfranchisements 
growing  out  of  polygamy,  bigamy,  and  un- 
lawful cohabitation,  and  therefore  by  Impli- 
cation withdrew  or  revoked  the  former  grant 
of  legislative  power  to  the  territories.  We 
are  unable  to  find  anything  In  the  act  itself 
to  warrant  this  conclusion.  The  act  created 
additional  disqualifications,  and  It  Is  to  that 
extent,  we  think,  to  be  regarded  as  an  amend- 
ment to  the  organic  law.  Repeal  by  implica- 
tion Is  not  favored,  and  we  cannot  believe  it 
was  the  intention  of  congress  to  take  away 
the  power  over  this  subject  delegated  by 
section  1860  of  the  Revised  Statutes,  but 
think  the  Intention  was  only  to  ingraft  or 
place  another  limitation  upon  that  power. 
This  view  seems  more  in  consonance  with  the 
policy  heretofore  pursued  by  the  general  gov- 
ernment towards  the  territories.  It  Is  true 
that  the  congress  has  the  paramount  right, 
and  may  directly  legislate  for  the  govern- 
ment of  any  territory,  and  may  directly  re- 
peal or  abrogate  any  act  of  the  territorial 
legislature.  But  it  Is  also  true  that  when 
congress  confers  power  upon  the  legislative 
assembly  of  a  territory,  and  in  pursuance  of 
this  power  laws  are  enacted  for  the  govern- 
ment of  tlie  people  thereof,  such  enactments 
must  be  respected  and  upheld,  unless  clearly 
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in  conflict  with  some  higher  law.  The  abt 
of  March  22,  1882,  disfranchises  bigamists, 
polygamlsts,  and  those  who  are  guilty  of  un- 
lawful cohabitation,  and  disqualifies  them 
from  holding  office.  Section  2  of  our  statute 
contains  substantially  the  same  provision  as 
to  this  class  of  persona,  and  then  further  dis- 
qualifies all  who  counsel,  advise,  aid,  and 
abet  in  the  commission  of  these  offenses. 
Section  16  of  the  statute  [hereinbefore  quot- 
ed] establishes  the  mode  by  which  the  dis- 
qualifications fixed  by  the  former  section  and 
by  the  act  of  congress  may  be  ascertained 
and  determined.  We  see  no  reason  why  the 
legislature,  under  the  delegation  of  power, 
could  not  do  this,  and  therefore  conclude  the 
power  was  concurrent,  and,  so  far  as  this 
question  is  concerned,  that  these  acts  may 
stand  together."  The  same  question  again 
arose  in  Wooley  v.  Watklns  (Idaho)  22  Pac. 
102.  The  court  there  said  that:  "This  the- 
ory of  interpretation  is,  in  effect,  that  con- 
gress, by  the  act  referred  to,  repealed  those 
provisions  of  the  organic  act  above  recited, 
■which  confer  power  upon  the  territorial  leg- 
islature to  prescribe  the  qualifications  and 
disabilities  of  voters  of  the  territory.  This 
view  may  commend  itself  for  ingenuity,  but 
cannot  be  regarded  as  sound.  It  is  not  a 
correct  construction  of  the  statutes  referred 
to.  If  congress  intended  that  act  to  have 
any  such  effect,  it  would  have  so  declared  by 
express  terms,  and  would  not  have  left  its  in- 
tention to  Inference.  Ilepeal  by  Inference  or 
implication  Is  not  favored  in  the  law.  It  is 
held  to  occur  only  where  different  statutes 
cover  the  same  ground,  and  there  is  a  clear 
and  Irreconcilable  conflict  between  the  earlier 
and  the  later.  Board  of  Sup'rs  of  Wood  Co. 
V.  Lackawanna  Goal  &  Iron  Co.,  93  U.  S.  619, 
23  L.  Ed.  989;  Chew  Heong  v.  U.  S.,  112  U.  S. 
536,  5  Sup.  Ct.  253,  28  L.  Bd.  770.  A  careful 
reading  and  comparison  of  the  provisions  of 
the  act  of  congress  of  March  22,lSS2,and  those 
of  the  act  of  the  territorial  assembly  of  Febru- 
ary 3, 1885,  which  bear  upon  this  subject,  fall 
to  develop  such  a  clear  and  irreconcilable  con- 
flict between  them  as  bring  them  within  the 
rule  above  stated,  but,  on  the  contrary,  plain- 
ly show  that  the  power  conferred  by  con- 
gress upon  the  territorial  assembly  to  pre- 
scribe the  qualifications  and  disabilities  of 
voters  in  the  territory  is  not  absolute  and 
exclusive  of  the  power  of  congress  to  legislate 
upon  the  same  subject,  but  Is  concurrent,  and 
must  be  exercised  subject  to  the  constitu- 
tional limitations  and  restrictions  Imposed  by 
congress  in  the  organic  act."  Further  dis- 
cussing the  question  of  the  limitations  of  the 
organic  act  upon  the  question  of  suffrage, 
that  court  says:  "An  act  of  congress  is  not 
an  act  of  a  territorial  legislature,  and  vice 
versa.  Each  may  act  upon  the  same  subject 
from  Its  own  standpoint,  and  the  acts  of 
each  may  be  valid.  In  such  case  their  pow- 
ers are  clearly  concurrent.  But  in  the  act 
of  1882  the  act  of  congress  does  not  cover, 
nor  profess  to  cover,  the  same  ground  as  the 
act  of  the  territory.    It  does  not  deal  with 


memberships  In  any  organization  as  a  quali- 
fication to  vote.  The  one  subject  is  not  even 
germane  to  the  other;  or,  if  it  has  a  remote 
relation,  as  is  contended,  congress  did  not 
choose  to  enter  on  the  ground  covered  by 
the  territorial  legislature.  The  counsel  cites, 
in  addition  to  the  Edmunds  act,  Houston  v. 
Moore,  5  Wheat.  22-24,  6  L.  Ed.  19,  Prigg  v. 
Com.,  16  Pet.  618,  10  L.  Ed.  1000,  Passenger 
Cases,  7  How.  400,  12  L.  Ed.  702,  and  ele- 
mentary authorities.  All  the  cases  cited  in- 
volve the  relation  between  the  several  state 
governments  and  the  United  States.  In 
them  it  is  a 'question  of  which  sovereignty, 
has  the  power  to  dispute.  Congress  exercises 
power  delegated  by  the  states.  If  the  former 
have  those  powers,  the  latter,  except  in  ex- 
ceptional cases,  does  not  possess  them.  No 
such  relations  of  antagonism  exist  between 
congress  and  territories.  The  will  of  con- 
gress and  that  of  territorial  legislatures  are 
not  two  distinct  wills,  within  the  holding  of 
some  of  those  cases,  but  are  for  certain  ptir- 
poses  (of  which  the  act  In  question  is  one) 
one  and  the  same  wllL  While,  In  their  oper- 
ation, they  are  distinct,  there  is  the  relation 
of  superior  and  Inferior  In  all  territorial  af- 
fairs, and  the  superior  may  prohibit  or  nulli- 
fy the  acts  of  the  Inferior.  Until  it  does  so, 
the  acts  of  the  inferior  are  as  valid,  within 
its  province,  as  the  acts  of  the  superior.  If 
it '  were  true  (although  it  is  not  true)  that 
section  8  of  the  Edmunds  act  covered  the 
whole  ground  of  section  501,  and  that  each 
was  Intended  as  a  punishment  for  the  same 
offense,  under  the  authority  cited  by  the  ap- 
pellant (Houston  V.  Moore,  5  Wheat.  23,  6  L. 
Ed.  19)  It  would  seem  that  the  combined  acts 
would  be  only  concurrent,  and  that  both 
would  be  valid.  See,  also,  Innis  v.  Bolton 
(Idaho)  17  Pac.  264.  But  It  is  not  necessary 
to  go  to  the  extent  indicated  In  that  case,  as 
the  two  acts  do  not  cover  the  same  ground. 
After  a  careful  consideration  of  this  case,  we 
do  not  find  the  act  of  the  territorial  legis- 
lature in  conflict  with  any  provisions  of  the 
federal  constitution,  or  with  any  act  of  con- 
gress. The  ruling  and  the  judgment  of  the 
court  below  must  be  affirmed."  The  same 
principle  of  construction  was  under  discus- 
sion In  the  territory  of  Montana  In  the  case 
of  Sperling  v.  CaUee,  19  Pac.  207.  It  was 
there  said  that:  "Counsel  for  appellants  con- 
tend in  theh;  brief  and  in  their  argument  that 
this  Judgment  Is  void  upon  its  face,  having 
been  entered  by  the  cleric  upon  default  in 
vacation;  that  he  thereby  performed  a  Ju- 
dical act,  which,  under  the  organic  act,  he 
could  not  do.  The  organic  act  names  the 
courts  of  the  territory,  and,  to  a  limited 
extent,  defines  their  Jurisdiction;  but  the 
rules  of  procedure  In  the  courts  thus  es- 
tablished are  left  nearly  or  entirely  to 
the  different  territorial  legislatures.  •  •  ♦ 
Of  course,  in  case  of  any  difficulties  arising 
out  of  this  state  of  things,  congress  has  it 
in  its  power  at  any  time  to  establish  such 
regulations,  on  this  as  well  as  on  any  other 
subject  of  legislation,  as  It  studl  deem  ex- 
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pedlent  and  proper.  The  fact  that  congress 
has  never  disallowed  or  disapproved  the  act 
conferring  this  power  on  the  clerks  of  courts, 
and  has  not  legislated  directly  on  the  subject, 
goes  far  to  establish  its  validity  as  not  in- 
consistent with  the  organic  act.  The  statute 
under  consideration  was  adopted  from  the 
Code  of  California,  and  the  courts  of  that 
state  have  held,  as  far  as  we  have  discovered, 
that  the  power  conferred  by  it  on  clerks  of 
courts  was  ministerial  and  not  Judicial." 
The  subject  was  discussed  in  Davis  v.  Rea- 
son, 133  U.  S.  333,  10  Sup.  Ct.  289,  33  L.  Ed. 
637,  Mr.  Justice  Field  writing  the  opinion, 
in  which  it  was  said:  "These  limitations  are 
the  only  ones  placed  upon  the  authority  of 
territorial  legislatures  against  granting  the 
right  of  suffrage  or  of  holding  office.  They 
have  the  power,  therefore,  to  prescribe  any 
reasonable  qualifications  of  voters  and  for 
holding  office  not  inconsistent  with  the  above 
limitations.  In  our  Judgment,  section  601 
of  the  Revised  Statutes  of  Idaho  territory, 
which  provides  that  'no  person  under  guard- 
ianship, non  compos  mentis  or  insane,  nor 
any  person  convicted  of  treason,  felony  or 
bribery  in  this  territory,  or  any  other  state  or 
territory  in  the  Union,  unless  restored  to 
dvll  rights;  nor  any  person  who  Is  a  bigamist 
or  polygamist,  or  who  teaches,  advises,  coun- 
sels or  encourages  any  person  or  persons  to 
become  a  bigamist  or  polygamist,  or  to  com- 
mit any  other  crime  defined  by  law,  or  to 
enter  into  what  is  known  as  plural  or  celes- 
tial marriage,  or  who  is  a  member  of  any 
order,  organization  or  association  or  other- 
wise, is  permitted  to  vote  at  any  election,  or 
to  hold  any  position  or  office  of  honor  or 
trust,  or  profit  within  this  territory,'  is  not 
open  to  any  constitutional  or  legal  objection. 
With  the  exception  of  persona  under  guard- 
ianship, or  of  unsound  mind.  It  simply  ex- 
dudes  from  the  privilege  of  voting,  or  of 
holding  any  office  of  honor,  trust,  or  profit, 
those  who  have  been  convicted  of  certain  of- 
fenses, and  those  who  advocate  a  practical 
resistance  to  the  laws  of  the  territory,  and 
Justify  and  approve  the  commission  of  crimes 
forbidden  by  It  The  second  subdivision  of 
section  604  of  the  Revised  Statutes  of  Idaho, 
requiring  every  person  desiring  to  have  his 
name  registered  as  a  voter  to  take  an  oath 
that  he  does  not  belong  to  an  order  that  ad- 
vises a  disregard  of  the  criminal  law  of  the 
territory.  Is  not  open  to  any  valid  legal  ob- 
jection to  which  our  attention  has  been  call- 
ed. The  position  that  congress  has,  by  its 
statute,  covered  the  whole  subject  of  punitive 
legislation  against  bigamy  and  polygamy, 
leaving  nothing  for  territorial  action  on  the 
subject,  does  not  impress  us  as  entitled  to 
much  weight.  The  statute  of  congress  of 
March  22,  1882,  amending  a  previous  section 
of  the  Revised  Statutes  in  reference  to  big- 
amy, declares  that  no  polygamist,  bigamist, 
or  any  person  cohabiting  with  more  than  one 
woman,  and  no  woman  cohabiting  with  any 
of  the  persons  described  as  aforesaid  in  this 
section,  in  any  territory  or  other  place  over 


which  the  United  States  have  exclusive  Joriii- 
diction,  shall  be  entitled  to  vote  at  any  elec- 
tion held  in  any  such  territory  or  other  place. 
or  be  eligible  for  election  or  appointment  to 
or  be  entitled  to  hold  any  office  or  place  of 
public  trust,  honor,  or  emolument  in,  under, 
or  for  any  such  territory  or  place,  or  under 
the  United  States.  22  Stat  31,  c  47.  J  a 
This  is  a  general  law  applicable  to  all  terri- 
tories and  other  places  under  the  exclusive 
Jurisdiction  of  the  United  States.  It  does  not 
purport  to  restrict  the  legislation  of  the  ter- 
ritories over  kindred  offenses,  or  over  the 
means  for  their  ascertainment  and  preven- 
tion. The  cases  in  which  the  legislation  of 
congress  will  supersede  the  legislation  of  a 
state  or  territory  without  specific  provision 
to  that  effect  are  those  In  which  the  same 
matter  Is  the  subject  of  leglslatldb  by  both. 
There  the  action  of  congress  may  well  be 
considered  as  covering  the  entire  ground. 
But  here  there  is  nothing  of  this  kind.  The 
act  of  congress  does  not  touch  upon  teaching, 
advising,  and  counseling  the  practice  of  big- 
amy and  polygamy,— th<tt  is,  upon  aiding  and 
abetting  in  the  commission  of  those  crimes,— 
nor  upon  the  mode  adopted  by  means  of  the 
oath  required  for  registration  to  prevent  per- 
sons from  being  enabled  by  their  votes  to  de- 
feat the  criminal  Jaws  of  the  country."  It 
was  said  by  Chief  Justice  Marshall  in  Fletch- 
er v.  Peck,  6  Cranch,  87,  3  L.  Ed.  162.  that: 
"The  question  whether  a  law  be  void  for  lt:i 
repugnancy  to  the  constitution  is  at  all  timet 
a  question  of  much  delicacy,  which  ought  sel- 
dom, if  ever,  to  be  decided  in  the  afflxmative 
in  a  doubtful  case.  The  court,  when  impelled 
by  duty  to  render  such  a  Judgment,  would 
1)6  unworthy  of  its  station  could  It  be  un- 
mindful of  the  solemn  obligations  which  that 
station  imposes.  But  it  is  not  on  slight  Im- 
plication and  vague  conjecture  that  the  legis- 
lature is  to  be  pronounced  to  have  transcend- 
ed its  powers,  and  Its  acts  to  be  considered 
as  void.  The  opposition  between  the  consti- 
tution and  law  should  be  such  that  the  Judge 
feels  a  clear  and  strong  conviction  of  their 
Incompatibility  with  each  other." 

Since,  therefore.  It  has  been  abundantly 
settled  that  repeal  by  implication  will  not  be 
favored,  and  since  It  is  true  that  when  con- 
gress confers  the  power  upon  the  legislative 
assembly  of  a  territory,  and  In  pursuance  of 
this  power  laws  are  enacted  for  the  govern- 
ment of  the  people  thereof,  such  enactment 
must  be  respected  and  upheld,  unless  clearly 
in  conflict  with  some  higher  law,  and  there 
Is  some  clear  and  Irreconcilable  conflict  be- 
tween the  statutes,  and  unless  the  statute 
which  is  relied  upon  to  found  the  Inference 
or  revocation  be  dear  and  full  and  unmis- 
takable, and  It  has  been  the  purpose  of  con- 
gress manifestly  to  prohibit  and  nullify  the 
acts  of  the  territorial  legislature,  the  act  of 
the  legislature  will  stand,  and  an  attempt 
at  rei>eal  by  inference  of  the  territorial  act 
win  be  disapproved.  And  In  view  of  the  fact 
that  congress  has  never  disallowed  or  di.<ia|)- 
I>roved  the  act  conferring  this  power  on  the 
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clerks  of  courts,  and  has  not  legislated  di- 
rectly on  the  subject,  and  that  a  decent  re- 
spect l8  due  to  the  wisdom,  the  Integrity,  and 
the  patriotism  of  the  legislative  body  by 
which  the  law  has  been  passed  to  presume 
In  favor  of  its  validity  until  its  violation  of 
the  law  of  congress  is  seen  to  be  beyond  all 
reasonable  doubt,  we  cannot  agree  with  this 
i-nference.  But  the  citation  of  these  authori- 
ties may,  indeed,  not  be  deemed  necessary  in 
view  of  the  legislation  of  congress  itself, 
since,  in  the  act  of  July  30,  1886,  In  the  pro- 
vision to  prohibit  the  passage  of  "local  or 
special  laws"  In  the  territories,  the  prohibi- 
tion upon  this  subject  was  against  "locating 
or  changing  county  seats."  Congress  itself 
in  the  enactment  recognized  the  difference 
between  the  original  location  of  a  county 
seat  and  the  changing  of  It  afterwards,  and 
deemed  it  necessary,  in  the  attempt  to  forbid 
snch  legislation,  to  prohibit,  not  only  legis- 
lation with  reference  to  the  "location"  of 
county  seats,  but  also  In  specific  terms  and 
other  language  forbids  "special  and  local" 
legislation  by  the  territorial  legislatures, 
which  should  undertalce  to  "change"  them. 
And  it  may,  therefore,  be  «onclu8ively  held 
that  the  authority  of  the  secretary  of  the  in- 
terior, which  was  exercised  by  him  In  open- 
ing the  Cheroliee  Outlet,  was  merely  to  re- 
serve 320  acres  for  county-seat  purposes,  and 
that  congress  did  not  even  provide  that  the 
county  seats  should  be  upon  those  reserva- 
tions, as  it  had  provided  in  the  organic  act 
that  the  respective  county  seats  of  the  seven 
counties  therein  provided  for  "shall  be"  at 
the  respective  county  seats  therein  named, 
and  that  the  act  providing  for  the  opening  of 
the  Cheroliee  Outlet,  to  wit,  the  act  of  March 
3,  1803,  following  the  spirit  and  terms  of  its 
own  legislation,  treated  only  of  a  provision 
of  a  half  section  of  land  to  be  made  for  the 
benefit  of  the  people  themselves,  and  "reserv- 
ed" such  half  section  therefor,  and  left  the 
whole  topic  of  "changing  county  seats"  un- 
mentloned,  untreated  of,  and  not  legislated 
for,  except  by  the  act  of  July  30,  1886,  by 
which  "special  and  local"  legislation  on  the 
subject  of  "change"  of  county  seats  was  pro- 
hibited to  the  territorial  legislatures.  It  has 
"been  said  that  "this  is  an  ex  parte  hearing, 
without  notice,  and  the  writ  should  not  Issue 
unless  the  right  is  clear  and  unquestioned"; 
and  that  "the  supreme  court  of  Kansas,  in 
the  case  of  Conl^  v.  Fleming,  14  Kan.  293, 
said,  'In  the  selection  of  a  county  seat  the 
electors  are  not  limited  to  existing  cities  and 
counties,  but  may  choose  a  site  for  a  new 
town,  and  locate  the  county  seat  thereon.' " 
The  citation  of  authority  Is  inapplicable.  The 
statute  which  the  supreme  court  of  Kansas 
Interpreted  and  applied  in  Oonley  v.  Fleming 
(section  2),  entitled  "An  act  concerning  the 
locating  of  county  seats,"  which  "tools  effect 
^larch  3,  1868,"  and  which  Is  section  1708  of 
the  Complied  Laws  of  Kansas  of  188.5,  pro- 
vides: "That  when  the  county  seat  of  any 
county  has  been  located  by  a  vote  of  the 
-electors  of  the  county,  the  place  to  which  it 


is  proposed  to  remove  the  county  seat  shall 
be  designated  In  the  petition,  and  the  bal- 
loting at  the  election  shall  be  for  or  against 
the  removal  of  the  county  seat  to  the  place 
so  designated,  and  no  election  for  the  reloca- 
tion of  any  such  county  seat  shall  be  ordered 
or  had  within  five  years  from  the  last  pre- 
ceding election  touching  the  location  or  re- 
location of  any  such  county  seat.  *  *  *" 
Upon  this  statute  the  supreme  court  of  Kan- 
sas, In  Conley  v.  Fleming,  14  Kan.  296,  by 
Judge  Brewer,  said  that:  "The  two  remalBJng 
allegations  of  the  petition  may  be  i^nsidered 
together.  The  place  declared  the  newly-chosen 
county  seat  Is  thus  described  In  the  proclama- 
tion of  the  result:  'Farmer  Otty,  situated  as 
follows:  40  acres  in  S.  E.  %  of  N.  W.  %  of  Sec. 
14;  30  acres  oft  the  S.  W.  qr.  of  the  N.  E.  qr.  of 
Sec.  14,— all  in  town  21,  of  range  23,  in  Linn 
county,  Kansas.'  Now,  it  is  alleged  that  at 
the  time  of  said  election  there  was  no  sudi 
place  as  Farmer  City,  and  no  city,  town,  or 
village  anywhere  within  the  limits  of  said 
'section  14';  and  that  at  the  first  election 
some  of  the  ballots  counted  as  for  this  place 
contained  the  very  words  of  the  description 
In  the  proclamation,  while  others  added  on 
the  word  'and'  between  the  words  'Sec.  14' 
and  '30  acres';  and  that,  classing  these  bal- 
lots as  for  separate  places,  neither  of  them 
stood  flpst  or  second  In  the  list  of  candidates. 
On  the  other  hand,  it  Is  alleged  that  prior  to 
the  first  election  the  place  designated  and 
known  as  Farmer  City  was  selected  upon 
actual  view,  and  placed  in  nomination  as  one 
of  the  places  to  be  voted  for,  by  a  convention 
of  five  delegates  from  each  of.  the  six  town- 
ships, and  that  such  selection  was  witnessed 
by  two  hundred  or  more  persons  from  differ- 
ent parts  of  the  county,  and  that  the  place  so 
selected  and  named  Farmer  City  l>ecame  and 
was  quite  notorious,  and  at  each  of  said  elec- 
tions was  generally  known  and  understood 
by  the  legal  electors  voting  at  said  election. 
There  seems  to  have  been  no  dispute  aa  to 
the  facts  thus  alleged  on  the  respective  sides. 
If  the  majority  of  the  electors  of  a  county  are 
unwilling  to  select  any  of  the  existing  towns 
for  the  county  seat,  but  prefer  to  choose  a 
new  place,  and  start  a  new  town  therefor, 
we  know  of  nothing  to  prevent  them  from  so 
doing.  Each  elector  is  to  give  the  name  of 
the  place'  for  which  he  votes.  This  'place' 
may  be  an  incorporated  city,  a  Tillage,  or  an 
unoccupied  quarter  section;  and.  If  a  ma- 
jority choose  a  tract  of  unimproved  prairie, 
the  courts  have  no  i>ower  to  interfere  and  set 
aside  their  selection.  •  The  wisdom  of  such  a 
choice  may  be  questioned,  but  the  power  to 
make  it  is  beyond  dispute.  Again,  if  a  given 
tract  of  land  Is  known  by  a  specific  name, 
the  use  of  that  name  is  a  sufficient  descrip- 
tion. If  a  certain  definite  seventy-acre  tract 
was  generally  known  as  and  by  the  name  of 
'Farmer  City,'  the  use  of  that  term  In  a 
ballot  was  a  sufficient  description,  and  tlm 
ballot  was  not  vitiated  by  a  mere  Imperfec- 
tion in  a  further  description  therein  of  the 
land."    It  has  been  argued  In  this  case  that: 


Digitized  by 


Lnoogle 


880 


68  PACIFIC  REPORTER. 


«McL 


"There  may  be  eome  question  as  to  whether 
a  board  of  election  commissioners  are  au- 
thorized to  act  In  an  election  of  this  Isind,  but. 
In  any  event,  If  acting,  they  cannot  disregard 
any  place  petitioned  for  by  the  required  num- 
ber of  electors.  Their  acts  in  this  particular 
are  not  quasi  judicial,  nor  are  they  required 
to  exercise  discretion.  The  act  of  placing  the 
names  on  the  ballot  Is  ministerial.  Of 
course.  If  a  controversy  should  arise  as  to 
right  of  contesting  candidates  for  the  same 
place,  no  court  would  attempt  to  control  the 
decision  of  the  election  commissioners  as  to 
•which  was  the  rightful  claimant.  Their  de- 
cision in  such  matters  Is  conclusive."  But 
the  reasoning  of  Judge  Brewer  does  not  fit 
the  statute  of  Oltlahoma  which  we  must  in- 
terpret and  apply  in  this  case.  The  statute 
which  we  must  apply— section  1822  of  an  act 
providing  for  the  manner  and  means  of  lo- 
cating and  relocating  county  seats  (page  417, 
St.  1893)— reads  as  follows:  "Sec.  1822.— At 
the  election  there  shall  be  written  or  printed 
on  the  ballots  to  be  voted  in  that  county,  the 
words  'For  county  seat,'  naming  the  town 
desired  to  be  voted  for,  as  the  voter  may  wish 
to  vote,  and  if  a  majority  of  the  votes  cast 
at  the  first  election  be  for  any  one  point  nam- 
ed, then  that  shall  be  the  county  seat  of  that 
county,  and  within  ninety  days  after  the  day 
of  election,  the  offices,  furniture,  Ixwks  and 
records  of  the  county  shall  be  removed  to  the 
point  so  chosen,  and  the  county  seat  there 
established.  If,  however,  at  such  election  no 
one  town  in  the  county  receive  a  majority  of 
all  the  votes  cast,  the  county  commissioners 
shall,  when  the  election  returns  are  canvass- 
ed, be  bound  to  call  another  election  within 
the  county,  to  determine  the  location  of  the 
county  seat  at  such  election,  and  shall  at 
such  election  give  notice  for  twenty  days  be- 
tore  the  time  of  voting,  as  before  provided, 
and  shall  state  the  names  of  the  two  towns 
receiving  the  greatest  number  of  votes  at  the 
last  election,  and  at  such  second  election  the 
voters  shall  <ca8t  their  ballot  for  one  or  the 
other  of  the  two  towns  so  named,  and  the 
town  receiving  the  highest  number  of  votes 
at  the  second  election  shall  be  the  point  cho- 
sen as  the  county  seat,  and  the  county  seat 
shall  be  there  established  within  ninety  days 
after  the  vote  is  canvassed."  The  statute  of 
Kansas  referred  to  simply  directed  that  "the 
balloting  at  the  decttcm  shall  be  for  or 
against  a  removal  of  the  county  seat  to  the 
place  so  designated";  and  it  was  incumbent 
upon  the  supreme  court  of  Kansas  to  enforce 
the  writ  of  mandamus,*  while  the  board  of 
county  commissioacrs,  who  were  the  defend- 
ants, were  acting  in  a  ministerial  capacity 
only,  since  the  elector  was,  under  the  Kansas 
statute,  only  required  to  give  the  name  of  the 
"place"  for  which  he  voted;  and  it  was  prop- 
erly said  in  the  opinion  of  Judge  Brewer 
that:  "This  'place'  may  be  an  Incorporated 
city,  a  village,  or  an  unoccupied  quarter  sec- 
tion; and,  If  a  majority  choose  a  tract  of  ■un- 
improved prairie,  the  courts  liave  no  power 
to  interfere,  and  set  aside  their  selection. 


The  wisdom  of  such  a  choice  may  be  ques- 
tioned, but  the  power  to  maJie  it  Is  beyond 
dispute."  It  is  plain  that  upon  the  facts  of 
the  Kansas  case  the  application  for  the  writ 
of  mandamus  was  sustained  solely  upon  the 
ground'  that  the  legislative  enactment  requir- 
ed upon  the  ballot  not  tlie  name  of  a  town, 
but  of  a  "place,"  while  the  statute  of  Okla- 
homa provides  that  in  the  election  for  the 
removal  of  a  county  seat  in  Oklahoma  the 
ballots  shall  contain  the  words  "For  county 
seat,"  naming  the  town  desired  to  be  voted 
for.  And  again:  "If,  however,  at  such  elec- 
tion no  one  town  In  the  county  receive  a  ma- 
jority of  all  the  votes,"  a  provision  Is  made 
for  a  re-election,  and  the  notice  thereof  "shall 
state  the  names  of  the  two  towns  receiving 
the  greatest  number  of  votes  at  the  last  elec- 
tion, and  at  siich  second  election  the  voters 
shall  cast  their  ballot  for  one  or  the  other  of 
the  two  towns  named,  and  the  town  receiv- 
ing the  highest  number  of  votes  at  the  second 
election  shall  be  the  point-  chosen  as  the 
county  seat."  If  the  supreme  court  of  IKan- 
sas  had  had  this  statute  to  pass  upon.  It  may 
well  be  presumed  that  they  would  have  put 
into  practical  application  and  force  the  ob- 
servation made  in  the  case  of  Oonley  v. 
Fleming  In  referring  to  the  provision  that 
the  county  seat  might  be  removed  to  a 
"place"  other  than  an  incorporated  city  <fr 
village,  when  it  said,  "The  wisdom  of  such  a 
choice  may  be  questioned,  but  the  imwer  to 
make  it  Is  beyond  dispute."  To  be  sure,  it 
is  beyond  dispute  under  the  Kansas  statute; 
neither  Is  it  open  to  dispute  under  the  Okla- 
homa statute,  since  the  statute  explicitly 
provides  that  a  "tovra"  shall  be  named  upon 
the  ballot,  and  that  upon  a  second  election 
the  voting  shall  be  confined  to  the  "two 
towns"  receiving  the  greatest  number  of 
votes,  and  that  of  those  "two  towns"  so 
named  the  town  receiving  the  highest  number 
of  votes  shall  be  the  point  chosen  as  the 
county  seat.  The  case  was  heard  upon  the 
petition  and  the  facts  recited  therein  ex 
parte,  and  without  notice.  It  does  not  pre- 
tend to  state  that  any  town  was  voted  for. 
The  application  was  "to  compel  the  board  of 
election  commissioners  to  place  the  name  of 
'Centerville'  on  the  ofildal  Ijallot"  and  a  pe- 
tition was  filed,  signed  by  a  number  of  resi- 
dent and  legal  voters  of  the  county,  nam- 
ing the  "N.  W.  qr.  Sec.  80,"  etc.,  naming  such 
"location"  Centerville,  as  one  of  the  places  to 
be  voted  for.  It  is  nowhere  said  or  pretend- 
ed in  the  application  that  Centerville  was 
anything  more  than  a  "location"  or  a  "place" 
designated  as  the  "N.  W.  qr.  of  Sec.  30."  etc.. 
in  Grant  county.  The  ai^lication  was  not 
adequate,  under  our  statute,  which  requires 
that  none  but  "towns"  shall  be  voted  for  as 
county  seats  at  the  election  to  be  held  under 
the  statute  in  question. 

I  am  authorieed  to  say  that  IRWIN,  J., 
joins  in  the  reasoning  of  this  dlssentin);r  opin- 
ion. We  both  concur  in  the  result  declared 
by  the  opinion  of  the  court,  whlie  disseutins 
from  the  reasoning  declared  la  it. 


Digitized  by 


Lnoogle 


Or.) 


MITCHELL  v.  OREGON  WOMEN'S  FLAX-FIBER  ASS'N. 


881 


(38  Or.  NX) 

MITCHELL  T.  OREGON  WOMEN'S  FLAX- 
FIBER  ASS'N. 
(Supreme  Court  of  Oregon.  ,  Feb.  26,  1901.) 

LONG  ACCOUNT— REFERENCE— RIGHT  TO 
JURY   TKIAU 

HiU's  Ann.  Laws,  §  222,  provides  that  a 
reference  may  be  ordered  when  the  trial  of  an 
issue  of  fact  shall  require  the  examination  of 
u  long  account.  Held,  that  where,  under  the 
pleadings,  there  were  but  three  plain  issues  of 
fact  involved,  which  could  be  readily  under- 
stood by  a  jury,  via.  the  terms  of  the  first  con- 
tract, the  length  of  time  services  were  per- 
formed under  the  second,  and  whether  the 
third  had  been  performed,  it  was  error  to  order 
a  reference,  since  defendant  was  thereby  de- 
prive? of  his  constitutional  right  to  a  trial  by 
jury. 

Appeal  from  circuit  court,  Marlon  county; 
George  H.  Burnett,  Judge. 

Action  by  W.  E.  Mitchell  against  the  Ore- 
gon Women's  Flax-Flber  Association.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

This  iB  an  action  to  recover  $470.74  for  la- 
bor and  services  performed  by  the  plaintifC 
for  the  defendant  corporation.  The  com-» 
plaint  alleges.  In  substance:  (1)  That  be- 
tween the  17th  of  March,  1897,  and  the  Ist 
of  April,  1898,  the  plaintiff  performed  11 
months'  labor  and  services  for  the  defendant, 
at  its  request,  of  the  reasonable  worth  and 
valne  of  |40  per  month,  amounting  In  the 
aggregate  to  $440,  no  part  of  which  has 
been  paid,  except  the  sum  of  $251.91.  (2) 
That  between  the  1st  of  April  and  the  15th 
of  September,  1898,  the  plaintiff,  at  the  re- 
quest of  the  defendant,  performed  work  and 
labor  for  It  for  5^  months,  at  an  agreed  sal- 
ary of  $50  per  month,  and  that  the  sum  earn- 
ed under  such  employment  amounted  in  the 
aggregate  to  $275,  no  part  of  which  has  been 
imld.  And  (3)  that  between  the  29th  of  Sep- 
tember and  the  8tb  of  October,  1898,  the 
plaintiff,  at  the  request  of  the  defendant,  per- 
formed services  for  it  as  follows:  Septem- 
ber 29,  1898,  taking  team  to.  Fairfield,  $2; 
October  8,  1898,  expenses  to  Portland,  $5.65. 
That  such  services  and  expenses  were  of  .the 
reasonable  value  of  $7.65,  no  part  of  which 
has  been  paid.  The  answer  denies  the  alle- 
gations of  the  complaint,  except  as  therein- 
after alleged,  and,  as  a  further  and  separate 
defense  to  the  £lrst  cause  of  action,  avers 
that  the  plaintiff  agreed  to  work  and  do  what 
little  clerical  labor  the  defendant  might  have 
for  him  to  do  between  the  17th  of  March, 
1897,  and  the  1st  of  April,  1898,  under  a  spe- 
cial agreement  that  he  should  receive  and  ac- 
cept in  full  satisfaction  for  his  services  what- 
ever sum  the  defendant  might  feel  able  and. 
willing  to  pay;  that  all  the  services  rendered 
or  performed  by  plaintiff  for  the  defendant 
between  the  dates  named  were  not  reasona- 
bly worth  more  than  $150,  which  defendant 
paid  him,  and  which  Is  all  that  it  is  willing 
and  able  to  pay  for  such  services.  In  answer 
to  the  second  cause  of  action,  the  defendant 
admits  the  employment  of  plaintiff  during 
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1808  at  an  agreed  salary  of  $50  per  month, 
but  denies  that  he  worked  any  longer  period 
than  five  months,  and  alleges  that  It  paid 
blm  under  such  contract  $101.91,  and  that 
there  is  now  due  thereon  $148.09,  and  no  oth- 
er or  further  sum.  As  to  the  third  cause  of 
action,  the  answer  denies  the  item  of  $2  for 
taking  the  team  to  Fairfield,  but  admits  the 
item  of  $5.65.  The  reply  contains  a  specific 
denial  of  the  new  matter  set  up  in  the  an- 
swer. When  the  cause  was  called  for  trial, 
the  court,  without  any  additional  showing, 
stated  that  a  trial  of  the  issues  of  fact  in  the 
cas«  required  the  examination  of  a  long  ac- 
count, and  on  Its  own  motion,  and  over  the 
objection  and  exception  of  the  defendant,  re- 
ferred it  to  a  referee,  with  the  usual  direc- 
tion in  such  cases;  and  thereupon,  over  the 
objection  of  the  defendant,  the  evidence  was 
taken  before  the  referee  so  appointed.  Upon 
the  coming  in  of  his  report,  the  defendant 
moved  to  set  it  aside  for  the  reason,  among 
other  things,  that  the  trial  of  the  cause  did 
not  require  the  examination  of  a  long  ac- 
coimt  on  either  side,  and  was  therefore  Im- 
properly referred.  But  the  court  refused  to 
hear  any  argument  on  the  motion,  except  as 
to  the  sufficiency  of  the  evidence  reported 
by  the  referee  to. support  his  findings  and 
conclusions;  and,  counsel  for  defendant  de- 
-cllnlng  to  proceed  further,  their  motion  to 
set  aside  the  referee's  report  was  overruled, 
and  the  plaintifTs  motion  to  confirm  allowed. 
From  the  Judgment  entered  thereon  the  de- 
fendant appeals,  assigning  as  error  the  rul- 
ing of  the  court  ordering  a  compulsory  ref- 
erence of  the  case. 

B.  F.  Bonhan  and  Carey  F.  Martin,  for  ap- 
pellant.   O.  A.  Condlt,  for  respondent. 

BEAN,  C.  J.  (after  stating  the  facts).  The 
constitution  (article  1,  i  17)  guaranties  to  ev- 
ery suitor  in  a  civil  action  the  right  to  a  trial 
by  a  Jury,  of  which  right  he  cannot  be  de- 
prived by  the  court  on  its  own  motion  or  that 
of  his  adversary,  unless  it  affirmatively  ap- 
pears, with  reasonable  certainty,  that  the 
trial  will  require  the  examination  of  a  long 
account  on  either  side.  Hill's  Ann.  Laws  Or. 
I  222.  '  Just  how  long  an  account  must  be,  is 
order  to  Justify  a  compulsory  reference,  has 
not  been,  and,  in  the  nature  of  the  case,  can- 
not be,  exactly  determined.  Mr.  Cooper  says: 
"That  the  account  must  be  'long'  Is  conced- 
ed, but  Just  bow  long  it  should-be  the  courts 
have  not  decided.  In  fact,  from  the  nature 
of  the  case,  it  is  impossible  exactly  to  deter- 
mine how  long  the  account  should  be;  and, 
if  it  were,  it  would  be  impolitic  and  work  in- 
justice to  lay  down  rigid  rules  on  the  sub- 
ject." Coop.  Ref.  15.  Each  case,  therefore, 
depends  upon  its  own  facts;  and,  where 
there  is  a  conflict  In  the  evidence  as  to 
whether  the  issue  involves  the  examination 
of  such  an  account,  the  decision  of  the  trial 
court  will  probably  not  be  disturbed  on  ap- 
peal.   Welsh  v.  Darragh,  52  N.  Y.  590.    But 
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an  order  directing  a  compulsory  reference  in 
a  case  where  it  is  not  autliorized  is  not  only 
appealable,  but  will  be  reversed  and  set  aside 
by  the  appellate  tribunal,  because  it  denies 
to  a  suitor  a  substantial  and  constitutional 
right  Without  reference  in  detail  to  the 
adjudged  cases,  in  our  opinion  the  true  test 
by  which  to  determine  wbetber  an  action  in- 
volves the  examination  of  a  long  account, 
within  the  meaning  of  the  statute,  is  correct- 
ly stated  in  Spence  v.  Simis,  137  N.  Y.  016.  33 
X.  E.  534,  as  follows:  "Facts  must  be  dis- 
closed, either  by  affidavit  or  upon  the  face 
of  the  pleadings,  from  which  the  conclusion 
can  be  fairly  drawn  that  so  many  separate 
and  distinct  items  of  account  will  be  litigat- 
ed on  the  trial  that  a  jury  cannot  keep  the 
evidence  in  mind  in  regard  to  each  of  the 
items,  and  give  it  the  proper  weight  and  ap- 
plication when  they  retire  to  deliberate  on 
their  verdict."  Coop.  Ref.  15  et  seq.;  20  Am. 
&  Eng.  Enc.  I-aw,  676;  Feeter  v.  Arken- 
burgh,  147  N.  Y.  237,  41  N.  B.  518;  Hedges 
V.  Protestant  Church,  23  App.  Div.  347,  48 
N.  Y.  Supp.  154;  Hoar  v.  Wallace,  24  App. 
Div.  161,  48  N.  Y.  Supp.  748;  McAleer  v.  Sln- 
nott,  30  App.  Div.  318,  51  N.  Y.  Supp.  956. 
This  doctrine  proceeds  upon  the  theory  stat- 
ed in  Cassidy  v.  McFarUnd,  139  N.  Y.  201," 
207,  34  N.  E.  893,  that  "trial  by  a  referee  Is 
an  exceptional  mode  of  Judicial  procedure, 
and,  when  it  is'sought  to  coerce  a  suitor  into 
a  submission  to  it,  the  burden  is  upon  the 
party  applying  for  a  reference  to  show  by 
satisfactory  proof  that  the  case  is  within  the 
excepted  class.  The  rule  is  not  different 
where  the  court  upon  its  own  motion  under- 
takes to  compel  a  reference."  Applying 
these  principles  to  the  case  in  hand,  it  is  ap- 
parent that  it  is  not  one  in  which  the  court 
could  order  a  reference  against  the  objection 
of  a  party  thereto.  There  was  no  showing 
made  outside  of  the  pleadings,  and  they  pre- 
sent substantially  bnt  three  questions:  (1) 
Did  the  plaintiff  perform  work  and  labor  for 
the  defendant  during  the  years  1897  and 
1898,  for  11  months,  of  the  reasonable  value 
of  $40  a  month,  amounting  to  $440,  as  al- 
leged in  the  complaint,  or  was  his  employ- 
ment for  the  same  time  at  whatever  compen- 
sation the  defendant  should  be  able  and  will- 
ing to  pay,  as  alleged  in  the  answer?  The 
only  issiie  between  the  parties  on  this  cause 
of  action  is  as  to  the  contract  under  which 
the  plaintiff  was  employed,  and  the  amount 
of  compensation  he  was  to  receive.  There  ia 
no  question  of  Items  or  amounts,  but  as  to 
the  terms  of  a  contract,  solely.  (2)  Did  the 
plaintiff  during  the  year  1898  work  for  the 
defendant  5V^  months,  as  alleged  in  the  com- 
plaint, or  only  5  months,  as  alleged  in  the 
answer?  Upon  this  cause  of  action  there  is 
no  controversy  as  to  the  terms  of  plaintiff's 
en)i)loyment  or  the  comi>ensatlon  he  was  to 
rp(..-ire,  bnt  only  as  to  the  length  of  time  he 
was  employed.  (3)  Was  the  plaintiff  author- 
ized to  incur  the  item  of  $2  for  taking  the 
team  to  Fairfield,  as  set  forth  in  the  com- 


plaint? These  are  all  simple  questions  of 
fact,  easily  understood,  and  there  conld  be 
no  difficulty  in  an  average  Jury  fully  bearing 
in  mind  and  appreciating  the  evidence  in  re- 
lation thereto,  -and  in  determining  the  con- 
troversy between  the  parties  intelligently. 
Under  such  circumstances,  the  defendant 
has  a  constitutional  right  to  hare  the  case 
tried  by  a  Jury,  and  because  it  was  denied 
this  right  the  judgment  is  reversed,  and  the 
cause  remanded  for  a  new  triaL 
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(Supreme  Court  of  Oregon.    Feb.  25,  1901.) 

LANDS— EXECUTION  SALES— EQUITABLE  INTER- 
EST—COURT   OF    EQUITY— JURISDICTION. 

1.  Where  an  insolvent  debtor  purchases  land, 
and  causes  it  to  be  conveyed  directly  to  his 
wife,  he  has  no  intereRt  therein  which  is 
subject  to  sale  on  execution  against  him,  and 
the  purchaser  at  such  an  execution  saie  ac- 
quires no  title,  since  whatever  'nterest  the 
debtor  had  in  the  land  can  be  reached  only 
in  equity. 

2.  Where  plaintiffs  only  title  to  land  depend- 
#d  on  his  adverse  possession  thereof,  and  de- 
fendant was  in  possession  when  the  action  in 
equity  was  brought  to  establish  title  and  cancel 
a  deed,  the  complaint  will  be  dismissed,  since, 
when  the  estate  is  legal  in  its  nature,  a  court 
of  equity  will  not  assume  Jurisdiction  of  the 
suit  of  the  owner  to  try  title,  unless  he  is  in 
possession. 

Appeal  from  circuit  court,  Columbia  coun- 
ty;   T.  A.  McBrldu,  Judge. 

Action  by  Joseph  Silver  against  William 
C.  Lee.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

This  is  a  suit  for  a  decree  establishing  title 
in  the  plaintiff  to  a  tract  of  land  100.  feet 
square,  in  the  town  of  Rainier,  and  for  the 
cancellation  of  a  deed  thereto  from  one 
Mary  Ann  Watkins  to  the  defendant.  The 
facts  are  that  on  June  8,  1877,  one  George 
Watkins,  while  Indebted  to  J.  O.  Hanthorn 
&.  Co.,  purchased  the  land  in  controversy,  and 
caused  it  to  be  conveyed  to  his  wife,  Mary 
Ann  Watkins.  On  the  20th  of  December, 
1877,  Uanthom  &  Co.  commenced  an  action 
at  law  against  Watkins,  and  caused  the  prop- 
erty In  controversy  to  be  attached.  Subse- 
quently such  proceedings  were  had  in  the 
action  that  a  Judgment  was  rendered  in 
favor  of  the  company,  and  the  attached  prop- 
erty was  sold  at  sheriff's  sale,  and  purchased 
by  one  Wadbams,  who  received  a  sheriff's 
deed  therefor.  At  the  time  of  the  sheriff's 
sale  Mrs.  Watkins  was  residing  upon  the 
land,  and  continued  to  live  there  until  the 
dwelling  house  was  destroyed  by  fire,  in 
January,  1880,  since  which  time  she  has  not 
occupied  the  premises.  Soon  thereafter, 
Wodhams  made  some  arrangement  with  the 
plaintiff,  who  lives  immediately  adjoining,  to 
look  after  the  property  for  him,  which  the 
plaintiff  continued  to  do  until  December  20. 
1887.  He  then  purchased  Wadhams'  right, 
title,  and  interest,  and  thereafter  exercised 
acts  of  ownership,  such  as  keeping  the  fences 
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In  repair,  planting  out  trees,  cutting  grass, 
and  pasturing  stock,  until  about  June  4, 
1892,  when  the  defendant,  who  had  In  the 
meantime  purchased  from  Mrs.  Watkliis.  en- 
tered and  took  possession,  and  has  since 
lived  In  the  only  house  or  building  thereon, 
claiming  actual  possession  of  the  entire  tract. 
This  suit  was  commenced  May  2,  1890.  The 
complaint,  among  other  things,  alleges  that 
the  property  was  conveyed  to  Mrs.  Wat- 
kins  at  the  request  of  her  husband,  for  the 
purpose  of  defrauding  his  creditors,  and  es- 
pecially Hanthom  &  Co.;  that  Wadhams,  the 
purchaser  at  tlie  sherlfT's  sale,  took  posses- 
sion of  the  property  on  or  about  the  2Cth  of 
August,  1879,  and  continued  to  hold  the 
same  adversely  until  December  20,  1887, 
when  he  sold  to  the  plaintlfF;  that  the  plain- 
tiff Immediately  entered  Into  the  full  and 
complete  possession  of  all  the  premises,  claim- 
ing to  hold  the  same  adversely  to  all  the 
world,  and  continuously  maintained  such  pos- 
session until  June  4,  1882,  "at  which  time 
the  defendant  procured  from  Mrs.  Mary  Ann 
Watkins  a  deed  releasing  and  relinquishing 
any  right  she  might  have  in  said  land  to 
him,  •  •  •  since  which  time  the  defendant 
has  been  claiming,  and  is  now  claiming,  some 
right  or  interest  in  and  to  said  land,  and  since 
which  time  the  defendant  has  forcibly  enter- 
ed onto  a  portion  of  said  land,  and  has  had 
possession  thereof,  and  has  refused,  and  still 
refuses,  to  vacate,  and  leave  plaintiff  undis- 
turbed in  his  possession  thereof."  The  an- 
swer denies  the  material  allegations  of  the 
complaint,  except  that  defendant  procured  a 
deed  from  Mrs.  Watkins  for  the  land  in  ques- 
tion. In  pursuance  of  which  he  entered  into 
and  took  possession,  and,  for  an  affirmative 
defense,  avers  that  he  is,  and  for  years  prior 
to  the  filing  of  the  complaint  was,  the  own- 
er and  In  possession  of  all  the  property 
described  in  the  complaint  The  cause  was 
tried  before  the  court  below  upon  the  plead- 
ings and  testimony,  and  a  decree  rendered 
in  favor  of  the  plaintiff,  adjudging  that  he  Is 
the  owner  of  the  legal  and  equitable  title  to 
the  property,  and  directing  that  an  execution 
issue  commandiqg  the  sheriff  to  place  bim  in 
the  full  and  peaceable  possession  and  enjoy- 
ment thereof.  From  this  decree  the  defend- 
ant appeals. 

S.  O.  Spencer,  for  appellant 

BKAN.  a  J.  (after  stating  the  facts).  It 
is  settled  law  that,  where  the  estate  or  inter- 
est In  real  property  Is  legal  In  Its  nature,  a 
court  of  equity  will  not  assume  Jurisdiction 
at  the  suit  of  the  owner  to  try  and  determine 
a  dispute  to  the  title,  unless  he  Is  In  posses- 
sion, but  win  leave  him  to  his  remedy  at 
law.  In  this  case  there  are  no  special  cir- 
cumstances affording  ground  for  equitable 
jurisdiction.  The  plalntlfTs  title,  If  any,  is 
a  legal  one,  founded  uI)on  adverse  possession. 
The  proceedings  in  the  action  of  Hanthom 
&  Co.  agamst  Watkins  gave  the  purchaser 


no  title  to  the  property,  either  legal  or  eq- 
uitable. Although  Watkins  purchased  and 
paid  for  the  land,  and,  it  may  be  conceded, 
caused  It  to  be  conveyed  to  his  wife  for  the 
purpose  of  defrauding  his  creditors,  be  had 
no  Interest  therein  to  which  the  lien  of  a 
Judgment  could  attach,  or  which  could  be 
sold  under  an  execution.  Where  land  Is 
purchased  and  paid  for  by  one  person,  but 
conveyed  to  another,  a  trust  results  In  favor 
of  the  person  who  paid  the  price  (Parker  v. 
Newltt  18  Or.  274,  23  Pac.  240;  Taylor  v. 
Miles,  19  Or.  550,  25  Pac.  143);  but  It  is  a 
mere  equitable  Interest,  and  In  this  state  can- 
not be  seised  or  sold  on  execution  (Smith 
V.  Ingles,  2  Or.  43;  Bloomfield  v.  Humason, 
11  Or.  229,  4  Pac.  332).  Xor  In  such  case 
can  the  title  be  reached  by  an  execution 
against  the  cestui  que  trust,  even  If  the 
conveyance  was  made  for  the-  express  pur- 
pose of  defrauding  creditors.  The  property 
may,  of  course,  be  made  to  contribute  to  the 
payment  of  the  debts  of  Its  real  owner,  but 
I  the  remedy  of  the  creditor  Is  In  equity,  and 
i  not  at  law.  Mr.  Freeman  says:  "Where  a 
debtor  has  fraudulently  conveyed  his  prop- 
ei-ty.  It  may  be  taken  on  execution  against 
him,  because.  In  favor  of  his  creditors,  he  Is 
still  considered  as  the  owner  of  the  legal  as 
well  as  of  the  equitable  title.  But  when  he 
has  fraudulently  bought  proijerty,  and  had 
the  title  taken  in  the  name  of  another,  the 
circumstances  are  different,  though  the  ob- 
ject is  the  same.  If  the  transfer  were  treat- 
ed as  void,  the  title  would  renialu  in  the 
person  of  whom  the  purchase  was  made, 
and  this  would  be  of  no  advantage  to  the 
creditors.  The  transfer  must  therefore  be 
treated  as  valid,  and  as  transmitting  the  le- 
gal title  to  the  person  named  In  the  deed. 
This  legal  title  cannot  be  reached  by  the 
levy  of  an  execution  against  the  debtor,  be- 
cause he  has  never  owned  It.  The  credit- 
ors must  therefore  resort  to  equity,  except  In 
a  few  states,  where  statutes  have  been  en- 
acted to  enable  them  to  reach  It  at  law."  1 
Freem.  Kx'ns  (3d  Ed.)  f  13G.  See,  also,  14 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  313;  Walt, 
Fraud.  Oonv.  f  57;  Robertson  v.  Say  re,  134 
N.  T.  97,  31  N.  E.  250;  In  re  Estes,  6  Sawy. 
459,  Fed.  Cas.  No.  4,530. 

It  follows,  therefore,  that  the  plaintiff  has 
no  standing  in  equity,  on  the  theory  that  he 
has  an  equitable  title  which  he  could  not 
assert  at  law;  for  no  title  or  Interest  what- 
ever in  the  property  was  acquired  by  the  sale 
under  the  Judgment  of  Hanthom  &  Co.  His 
title,  then,  rests  entirely  upon  adverse  pos- 
session, and,  before  he  can  assert  such  a  ti- 
tle In  equity,  he  must  be  In  possession  of 
the  property.  CooUdge  v.  Forward,  11  Or. 
118,  2  Pac.  292;  O'llara  v.  Parker,  27  Or. 
156,  39  Pac.  1001.  The  complaint  alleges, 
the  court  found,  and  the  evidence  shows 
conclusively  that,  at  the  time  the  suit  was 
commenced,  the  defendant  Lee  was,  and  had 
been  for  some  time.  In  possession  of  at  least 
a  portion  of  the  premises,  occupying  the  only 
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building  tbereon,  and  was  asserting  and 
claiming  possession  of  the  remainder.  The 
plaintiff  seeks  to  bare  bis  title  to  the  en- 
tire tract  quieted,  but  is  admittedly  not  In 
possession  of  a  considerable  portion  thereof, 
and  is  therefore  as  effectually  barred  from 
the  relief  sought  as  if  entirely  out  of  posses- 
sion. It  may  be,  under  proper  pleadings  and 
evidence,  that  the  court  could,  in  a  case  of 
this  character,  ascertain  what  definite  part  of 
a  tract  of  land,  if  any,  a  plaintiff  Is  In  pos- 
session of,  and  quiet  bis  title  thereto;  but 
nothing  of  that  sort  was  attempted  by  the 
pleadings  and  evidence  in  this  case.  We 
think,  therefore,  the  court  had  no  Jurisdic- 
tion to  determine  the  dispute  between  the 
parties  by  a  proceeding  in  equity.  The  de- 
cree of  the  court  below  must  therefore  be 
jreversed,  and  the  complaint  dismissed. 


,(7  Idaho,  481) 

REYNOLDS  et  al.  v.  COBBUS. 

(Supreme  Court  of  Idaho.    Feb.  7,  1901.) 

APPEAL  FROM   PROBATE  COURT— PILING  AND 

SBRVINO  NOTICB:— CONTINUANCE— 

LHXJAL  DISCRETION. 

1.  Under  the  provisions  of  section  4838,  Rev. 
*St.,  which  provides,  among  other  things,  that 
an  appeal  is  taken  from  a  probate  or  justice's 

-court  by  filing  a  notice  of  appeal  with  the  jus- 
tice or  judge,  and  serviiig  a  copy  on  the  ad- 
verse party,  the  order  in  which  said  acts  are 

-done  held  immaterial. 

2.  The  granting  or  denial  of  a  motion  for  a 
continuance  is  in  the  sound  discretion  of  the 
court,  and,  unless  it  is  shown  that  such  discre- 
tion has  been  abused,  the  action  of  the  court 
will  not  be  disturbed. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ada  county; 
George  H.  Stewart,  Judge. 

Action  by  J.  A.  Reynolds  and  others 
against  Fred  Corbus.  On  appeal  from  judg- 
ment for  plaintiffs,  the  action  was  dismissed, 
and  plaintiffs  appeal.    Affirmed. 

John  J.  Blake,  for  appellants.  Brown  & 
Cahalan,  for  respondent. 

SULLIVAN,  J.  This  action  was  brought 
in  the  probate  court  of  Ada  county  to  recov- 
er $426  damages  for  an  alleged  violation  of 
a  contract,  and  costs  of  suit.  Judgment  was 
rendered  in  favor  of  the  plaintiffs  for  said 
sum.  An  appeal  was  taken  from  that  Judg- 
ment to  the  district  court.  The  appeal  was 
taken  as  follows:  On  the  2d  day  of  May, 
1900,  the  defendant  served  on  the  attorney 
for  the  plaintiffs  a  copy  of  the  notice  of 
appeal,  and  on  the  3d  day  of  May,  1900,  the 
notice  of  appeal,  with  a  proper  undertaking 
on  appeal,  was  filed  in  said  probate  court. 
Thereafter  counsel  for  plaintiffs  appeared  in 
the  district  court  and  moved  to  dismiss  the 
appeal  on  the  ground  that  the  court  had  no 
Jurisdiction  to  hear  the  same,  for  the  rea- 
son that  no  copy  of  the  notice  of  appeal  had 
been  served  on  the  plaintiffs,  or  either  of 
them,  or  on  their  attorney.  Said  motion 
was  opposed  by  the  affidavit  of  counsel  for 


the  defendant,  which  affidavit  showed  that 
a  copy  of  the  notice  of  appeal  had  been  serv- 
ed on  the  date  above  stated.  The  court  de- 
nied the  motion  to  dismiss,  and  set  the  case 
for  trial.  Four  days  before  the  time  set  for 
trial,  counsel  for  plaintiffs  moved  for  a  con- 
tinuance. Said  motion  was  denied,  and  ttae 
cause,  coming  on  for  trial,  was  dismissed  for 
want  of  prosecution,  from  which  Judgment 
of  dismissal  this  appeal  was  taken. 

Two  errors  are  assigned.  The  first  is  that 
the  court  erred  in  overruling  the  motion  of 
the  plaintiffs  (who  are  appellants  here)  to 
dismiss  said  appeal  on  the  ground  that  a 
copy  of  the  notice  of  appeal  had  not  l>een 
served.  This  contention  arises  over  that 
part  of  .section  4838,  Rev.  St,  which  provides 
as  follows:  "The  appeal  is  taken  by  filing  a 
notice  of  appeal  with  the  justice,  or  Judge, 
and  serving  a  copy  on  the  adverse  party." 
It  is  contended  by  counsel  for  appellants 
that  said  provision  of  the  statute  reqaires 
the  filing  of  the  notice  of  appeal  to  precede 
the  service  of  a  copy,  or  that  the  act  of  fil- 
ing and  serving  must  be  contemporaneous. 
It  is  also  contended  that  the  phraseology  of 
the  statute  admits  of  but  one  interpretation, 
and  that  la  that  the  filing  must  precede  the 
service.  In  support  of  this  contention  coun- 
sel cites  Slocum  v.  Slocum,  1  Idaho,  588,  and 
several  other  authorities.  In  that  case  the 
court  construed  section  285  of  the  practice 
act  of  1S64.  See  2  Ten  Sess.  Laws,  p.  134. 
To  avoid  the  effect  of  that  decision,  said  sec- 
tion was  thereafter  amended  by  adding 
thereto,  among  other  things,  the  following: 
"The  order  of  service  is  Immaterial,"  etc 
See  section  4808,  Rev.  St  Said  section, 
however,  provides  the  manner  or  method  of 
taking  appeals  from  the  district  court  to  the 
supreme  court,  while  the  section  under  con- 
sideration provides  the  manner  of  taking 
appeals  from  the  probate  or  Justice's  court 
to  the  district  court;  and  it  is  contended 
that,  as  the  provisions  of  said  sections  are 
substantially  the  same,  they  must  be  con- 
strued to  mean  the  same.  We  are  unable  to 
agree  with  counsel  In  that  contention.  We 
think  that  construction  most  technical.  The 
statute  does  not  declare  in  specific  terms  tiie 
order  in  which  the  several  acts  required  to 
be  done  in  order  to  perfect  an  appeal  must 
be  done.  Said  section  4838  provides  that  an 
appeal  may  be  taken  to  the  district  court 
within  30  days  after  the  rendition  of  Judg- 
ment and  that  the  appeal  is  taken  by  filing 
a  notice  of  appeal  with  the  Justice  or  Judge, 
and  serving  a  copy  on  the  adverse  party. 
Said  provisions  require  two  acts  to  be  done, 
to  wU,  the  filing  of  the  notice  and  the  serv- 
ice of  a  copy  on  the  adverse  party;  but  they 
do  not  declare  which  must  be  done  first  ob- 
less  they  be  construed  to  mean  that  the  act 
first  mentioned  must  be  done  first  This 
question  was  passed  upon  by  oar  territorial 
supreme  court  in  Brewing  C!o.  v.  Olllman.  2 
Idaho,  180,  10  Pac.  32.  While  the  exact 
question  involved  in  the  case  at  bar  was 
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not  one  Involved  In  that  case.  It  was  a  sim- 
ilar one,  and  Involved  the  same  principle  as 
that  under  consideration.  In  that  case  Judg- 
ment was  recovered  on  the  2d  day  of  Oc- 
tober, 1S85,  and  on  the  6th  day  of  that 
month  the  defendants  filed  with  the  Justice 
their  notice  of  appeal  and  undertaking  on 
appeal,  and  on  the  15th  day  of  said  month 
served  upon  the  plaintiff  a  copy  of  said  no- 
tice of  appeal.  The  action  was  transferred 
to  the  district  court,  and  the  plaintiff  there 
moved  to  dismiss  the  appeal  on  the  ground 
that  the  district  court  had  not  acquired  Ju- 
risdiction of  said  suit,  for  the  reason  that  no 
undertaking  on  appeal  had  been  filed  after 
the  service  of  the  notice  of  appeal.  The 
district  court  denied  said  motion,  and  from 
said  order  the  plaintiff  appealed  to  the  su- 
preme court.  In  that  case  the  court  sug- 
gested that  there  was  an  essential  differ- 
ence between  the  provisions  of  the  statute 
providing  for  appeal  from  the  district  to  the 
supreme  court  and  that  providing  for  ap- 
peals from  a  Justice  or  probate  court.  Un- 
der the  latter  the  court  says:  "Three  things 
are  made  indispensable,— the  filing  of  the 
notice  of  appeal,  the  service  of  a  copy  of  the 
same  on  the  adverse  party,  and  the  filing  of 
an  undertaking;  and  all  of  these  things  must 
be  done  within  thirty  (30)  days  from  the  ren- 
dition of  the  judgment,  and  are  Jurisdictional. 
But  the  statute  does  not  prescribe  the  order 
in  which  these  several  steps  must  be  taken, 
•  •  ♦  and  we  cannot  think  the  order  In 
•which  they  were  done  is  material."  The 
court  in  that  case  held  that  the  statute  does 
not  prescribe  the  order  in  which  the  steps 
necessary  to  perfect  an  appeal  must  be  taken, 
and  that  the  order  In  which  said  acts  are 
done  Is  immaterial.  We  think  the  construc- 
tion placed  upon  said  statute  In  that  case  is 
correct,  and  especially  so  when  considered  In 
the  light  of  the  provisions  of  section  4231, 
Rev.  St.,  which  is  as  follows:  "Sec.  4231. 
The  court  must,  In  every  stage  of  an  action, 
disregard  any  error  or  defect  In  the  plead- 
ings or  proceedings  which  does  not  affect  the 
substantial  rights  of  the  parties  and  no  Judg- 
ment shall  be  reversed  or  affected  by  reason 
of  such  error  or  defect."  No  substantial 
right  of  the  appellants  is  shown  to  have  been 
affected  by  the  manner  of  the  service  of  the 
copy  of  notice  of  appeal.  If  the  notice  serv- 
ed was  not  an  exact  copy  of  the  original,  a 
comparison  therewith  would  show  that  fact. 
It  Is  not  claimed  that  the  copy  of  the  notice 
served  was  not  a  true  copy  of  the  notice  filed. 
The  statute  does  not  require  that  the  filing 
be  indorsed  on  the  copy  served.  Counsel  for 
apiiellants,  in  support  of  his  contention,  cites, 
among  others,  some  decisions  from  the  su- 
preme court  of  California.  All  of  said  deci- 
sions prior  to  that  of  People  v.  Ah  Yute,  56 
Cal.  120,  were  rendered  under  the  rule  of 
strict  construction  which  prevailed  In  that 
state  prior  to  the  adoption  of  section  4  of  the 
Code  of  Civil  Procedure  of  California,  and 
are  not  applicable  under  the  rule  of  liberal 


construction  that  obtains  in  this  state;  nor  In 
California,  as  shown  by  later  decisions  of  the 
supreme  coiu:t  of  that  state,  after  .the  adop- 
tion of  the  above-cited  section. 

The  order  denying  a  continuance  of  the 
case  on  the  application  of  appellants  Is  as- 
signed as  error.  As  the  granting  of  a  con- 
tinuance rests  in  the  sound  discretion  of  the 
court,  his  action  therein  will  not  be  disturbed 
unless  it  appears  that  such  discretion  has 
been  abused.  Upon  a  careful  examination  of 
said  application,  we  are  not  convinced  that 
the  court's  ruling  In  said  matter  was  arbi- 
trary, or  that  there  was  any  abuse  of  the 
sound  discretion  reposed  in  the  court  in  deny- 
ing said  application.  The  Judgment  must  be 
affirmed,  and  it  Is  so  ordered.  Costs  of  this 
appeal  are  awarded  to  the  respondent 

QUAHLES,  0.  J.,  and  STOOKSLAGBB,  J„ 
concur. 


(7  Idabo,  477) 

CLEVELAND  et  nx.  v.  WESTERN  LOAN  & 

SAVINGS  CO.  et  al. 

(Supreme  Court  of  Idaho.     Feb.  5,  1901.) 

MORTGAGE-SATISFACTION— ACTION  BY 
MORTGAGOR— US0RY. 

1.  A  mortgage  given  to  secure  the  payment 
of  a  usurious  contract  is  satisfied  by  the  pay- 
ment of  the  principal  debt,  whereupon  the 
mortgagor  is  entitled  to  satisfaction  of  such 
mortgage  of  record;  and,  upon  failure  of  the 
mortgagee  to  so  satisfy  said  mortgage  of  rec- 
ord, an  action  for  such  relief  will  lie,  under 
the  provisions  of  section  3364,  Rev.  St.  Idaho. 

2.  A  penalty  provided  by  a  statute  which  al- 
so provides  how  and  when  the  penalty  shall  be 
enforced  is  enforceable  only  in  the  manner  pre- 
scribed by  the  statute. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Bannock  conn- 
iy;  J.  C.  Rich,  Judge. 

Action  by  Oel  I*  Cleveland  and  wife 
against  the  Western  Loan  &  Savings  Com- 
pany and  another.  Judgment  for  plaintiffs. 
Defendants  appeal.    Affirmed. 

J.  W.  Eden  and  D.  W.  Standrod,  for  appel- 
lants.   S.  0.  Winters,  for  respondents. 

QUARLES,  C.  J.  The  plaintiffs  (respond- 
ents here)  executed  to  the  defendant  P.  W. 
Madsen,  as  trustee  for  the  defendant  the 
Western  Loan  &  Savings  Company,  a  corpo- 
ration, their  certain  promissory  note  oC  date 
January  29,  1895,  promising  to  pay  said  trus- 
tee, for  the  use  and  benefit  of  said  company, 
the  sum  of  $1,250,  the  principal  of  a  loan 
made  to  plaintiffs  by  the  defendants,  to 
which  Interest  coupon  notes  numbering  from 
1  to  80  were  attached,  falling  due  In  consecu- 
tive order  monthly,  each  of  said  Interest  cou- 
pon notes  by  Its  terms  drawing  Interest  from 
maturity  at  the  rate  of  12  per  cent,  per  an- 
num, to  secure  the  payment  of  which  notes, 
with  the  said  attached  coupons,  the  plaintiffs 
executed  to  said  trustee,  for  the  use  and  ben- 
efit of  said  cestui  que  trust,  a  mortgage  up- 
on certain  real  estate  situate  in  the  city  of 
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Poeatello,  county  of  Bannock,  state  of  Idaho, 
fully  described  In  the  plaintiffs'  complaint 
and  In  said  mortgage,  which  Is  attached  to 
the  complaint  as  a  part  thereof.  The  plain- 
tiffs made  payments  to  defendants  upon  said 
note  and  coupons  aggregating  the  sum  of 
$1,542.38,  after  which  they  refused  to  make 
other  payments,  and  demanded  that  the  de- 
fendants satisfy  the  said  mortgage  of  record, 
which  the  defendants  failing  to  do,  plaintiffs 
commenced  this  action  for  the  purpose  of 
having  said  mortgage  adjudged  satisfied,  and 
to  restrain  the  defendants  from  asserting 
furthfer  claims  to  said  mortgage,  or  the  prop- 
erty therein  mortgaged.  For  a  second  cause 
of  action  the  complaint  alleges  that  the  plain- 
tiffs executed  to  said  trustee,  for  the  use  and 
benefit  of  the  said  cestui  que  trust,  another 
note,  for  $62.5,  to  secure  which  plaintiffs  ex- 
ecuted another  mortgage  to  said  trustee,  for 
the  use  and  benefit  of  said  cestui  que  trust, 
upon  the  same  real  estate;  that  the  only 
consideration  glrcn  for  said  last  note  and 
mortgage  was  a  premium  bid  for  the  said 
|1,2S0  loan.  This  mortgage  is  also  attached 
to  said  complaint  as  an  exhibit  thereto  and 
part  thereof.  To  the  said  complaint  the  de- 
fendants filed  a  general  demurrer  upon  the 
ground  that  the  complaint  does  not  state  facts 
8u£9cient  to  constitute  a  cause  of  action. 
This  demurrer  was  overruled,  and  the  de- 
fendants given  time  to  answer,  which  they 
failed  to  do,  whereupon  the  default  of  said 
defendants  was  duly  entered,  and  Judgment 
was  rendered  and  entered  in  favor  of  the 
plaintiffs  and  against  the  defendants  pur- 
suant to  the  prayer  of  the  complaint,  from 
which  Judgment  the  defendants  appeal. 

The  transaction  was  clearly  usurious.  The 
so-called  premium  was  simply  usurious  in- 
terest. The  coupons  were  in  violation  of  8e<N 
tlons  1265,  1266,  Rev.  St,  providing,  as  they 
did.  for  compound  interest  The  plaintiffs 
had  repaid  the  principal  of  the  loan  and 
more,  and  the  debt  for  which  said  mortgages 
had  been  given  was  fully  satisfied  in  law;  the 
plaintiffs  being  entitled  to  no  Judgment  upon 
Hald  notes.  Why  should  the  defendants  be  per- 
mitted to  bold  said  mortgages,  thus  cloud- 
ing the  title  of  the  phiintiffs?  The  conten- 
tion of  the  defendants  here,  and  presumably 
in  the  lower  court,  Is  that,  the  plaintiffs  hav- 
ing entered  into  a  usurious  contract,  a  court 
of  equity  will  not,  upon  their  application,  re- 
lieve them  in  any  manner  from  the  operation 
or  effect  thereof.  To  sustain  this  contention, 
we  are  cited  to  a  number  of  decisions  In  other 
Jurisdictions.  We  do  not  regard  the  authori- 
ties cited  as  applicable  to  the  case  under  con- 
sideration; for,  as  we  see  it  this  is  a  matter 
purely  of  statutory  regulation  in  this  Jin:l8- 
dlction.  Under  our  statutes  it  is  not  neces- 
sary to  set  up  by  plea  the  defense  of  usury, 
as  is  the  case  in  most.  If  not  all,  of  our  sister 
states.  The  rights  of  the  parties  and  the  duty 
of  the  court  are  alwolutely  fixed  by  sections 
of  our  statutes  cited  supra.  Under  the  ad- 
mitted facts  of  this  case  and  the  provisions  of 


said  •  statutes,  the  mortgage  debt  has  beeu 
fully  satisfied,  and  was  when  this  action  was 
commenced.  By  the  provisions  of  section 
3304,  when  a  mortgage  is  satisfied  it  is  the 
duty  of  the  mortgagee  to  enter  satisfaction 
thereof  of  record;  and,  if  he  falls  so  to  do, 
an  action  lies  in  favor  of  the  mortgagor  to 
obtain  the  necessary  relief.  See-  Portnent 
Lodge  v.  Western  Loan  &  Savings  Co.  (Idaho) 
59  Pac.  3G2.  This  action  was  authorized,  and 
is  conclusive  of  all  the  rights  of  the  parties 
as  to  the  mortgages  and  property  In  question. 
See  Trust  Co.  v.  Hoffman  (Idaho)  49  Pac. 
314;  Stevens  v.  Association  (Idaho)  51  Pac. 
779,  986. 

It  is  contended  by  the  appellants  (defend- 
ants) that  this  action  defeats  the  payment  of 
the  penalty  which  the  statute  provides  shall 
be  adjudged  against  the  borrower,  In  case  of 
a  usurious  contract.  In  favor  of  the  school 
fund.  That  is  a  matter  over  which  we  have 
no  control.  That  penalty  can  be  adjudged 
only  In  case  of  suit  upon  a  usurious  contract 
to  enforce  it  Penalties  are  only  enforceable 
in  the  manner  provided  by  law.  The  statute 
(section  1266)  prescribes  when  it  is  to  be  ad- 
Judged  against  the  debtor,  and  we  are  power- 
less to  go  beyond  the  statute.  The  Judgment 
appealed  from  is  afllrmed.  Costs  of  appeal 
awarded  to  respondents. 

SULLIVAN  and  STOOKSLAGER.  JJ..  con- 
cur. 


(23  Utah.  26;) 

WILD  V.  UNION  PAC  R.  CO. 

(Supreme  Court  of  Utah.     Feb.  14,  1901.) 

NONSUIT— MOTION— APPEAL  —  REVIEW  —  BILL 
OF  EXCEi'TIONS  —  ACTIONS  AT  LAW  —  WIT- 
NESSES—CREDIBILITY— APPBLLATB  COURT- 
POWERS— INSTRUCTIONS— GENERAL  EXCEP- 
TIONS. 

1.  A  motion  for  nonsnit  which  is  indefinite 
in  its  specifications  cannot  be  considered.! 

2.  Where  a  motion  for  a  nonsuit  is  overrul- 
ed, and  thereafter  plaintiff  is  allowed  to  intru- 
dnce  further  testimony,  and  witnesses  are  ex- 
amined and  cross-examined  at  length,  and  the 
motion  for  nonsuit  is  not  thereafter  renewed, 
the  question  of  the  overruling  of  the  motion 
for  nonsuit  cannot  be  reviewed  on  appeal. 

3.  Where  a  bill  of  exceptions  does  not  com- 
ply with  section  3284,  Rev.  St.  1898,  and  the 
abstract  does  not  comply  with  rule  6  of  this 
court,  the  court  may  affirm  the  judgment  with- 
out regard  to  the  bill  of  exceptions,  and  will 
hereafter  do  so,  unless  some  fatal  error  not  re- 
quired to  be  shown  by  the  bill  of  exceptions 
appears  on  the  face  of  the  record. 

4.  In  actions  at  law  the  jury  are  the  exclu- 
sive judges,  of  the  credibility  of  the  witnesM-s 
and  the  weight  of  the  evidence;  and  under 
section  9,  art.  8,  Const.,  in  cases  at  law  the 
appellate  court  can  only  examine  the  evidence' 
80  far  as  may  be  necessary  to  determine  the 
questions  of  law,  and  has  nothing  to  do  with 
the  snfiiciency  of  the  evidence  to  justify  the 
findings  or  judgment,  unless  there  is  no  proof 
to  support  it* 

>  White  T.  Railway  Co.,  61  Pac.  668,  23  Otah,  — : 
Lewis  V.  Mining  Co.,  61  Pac.  860,  22  Utab,  — ;  Frank 
V.  Mining  Co.,  56  Pac.  419,  19  UUta,  K:  Mclntyre  v. 
Mining  Co..  60  Pac.  552,  20  UUh.  323. 

'  Anderson  v.  Mining  Co.,  49  Pac.  126,  15  UUh,  22: 
Nelson  v.  Railway  Co..  49  Pac.  644.  15  Utah,  331; 
Mangum  T.  Mining  Co..  60  Pac.  834.  16  Utah,  534: 
Linden  T.  Minins  Co.,  68  Pac.  3S6,  20  Utah,  134,  Mi>. 
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5.  General  exceptions  to  instructions,  each  of 
which  contains  independent  propositions,  some 
of  which  are  correct,  cannot  be  considered.* 

Bartch,  J.,  dissenting. 

(Sfliabus  by  the  Court) 

Appeal  from  district  court,  Second  district; 
H,  H.  Rolapp,  Judge. 

Action  by  FrancU  Wild,  by  Matthew  Wild, 
his  guardian,  against  the  Union  Pacific  Ball- 
road  Company.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

Le  Grand  Young  and  A.  W.  Agee,  for  ap- 
pellant.     H.  R.  Macmlllan,  for  respondent. 

BASKIN,  J.  Francis  Wild,  an  Infant  of  the 
age  of  12  years,  by  Matthew  Wild,  his  guar- 
di.in,  instituted  this  suit  to.  recover  damages 
alleged  to  have  been  received  by  him  through 
the  negligence  of  the  defendant.  The  answer 
denied  Ihe  aUt-ged  negligence,  and  alleged  that 
the  Injury  complained  of  was  caused  by  the 
negligence  of  the  said  Francis  Wild  and  his 
willful  misconduct  while  wrongfully  trespass- 
ing on  the  grounds  and  track  of  the  defendant. 
The  jury  returned  a  verdict  in  favor  of  the 
plaintiff  for  ^,000,  but  the  trial  court  over- 
ruled the  defendant's  motion  for  a  new  trial  on 
condition  that  the  plaintiff  remit  from  the 
amount  of  said  verdict  all  over  the  sum  of  $2,- 
500,  which  was  accordingly  done,  and  a  judg- 
ment for  the  latter  amount  was  rendered  In  fa- 
vor of  plaintiff,  with  costs.  From  this  final 
Judgment  the  defendant  has  taken  this  appeal. 

After  the  plaintiff  rested,  the  defendant 
made  a  motion  for  a  nonsuit  on  the  following 
grounds:  "(1)  That  the  evidence  adduced  by 
plaintiff  does  not  sustain  the  allegations  of  the 
complaint,  nor  any  of  them;  (2)  that  the  evi- 
dence does  not  show  any  negligence  on  the 
part  of  the  defendant  either  in  the  construction 
or  maintenance  of  the  crossing;  and  (3)  it  fails 
to  show  that  the  accident  complained  of  was 
caused  by  the  negligence,  misconduct,  omis- 
sions, -or  commissions  of  the  defendant."  Aft- 
er the  motion  was  overruled  the  plaintiff  was 
allowed  to  recall  the  witness  Naylor,  who  was 
re-examined  and  recross-examined  at  great 
length;  and  counsel  for  defendant  recalled  Mrs. 
Wild,  one  of  plalntifTs  witnesses,  and  re- 
cross-examined  her.  After  this  additional  tes- 
timony bad  been  received,  the  motion  for  a 
nonsuit  was  not  renewed.  We  cannot  con- 
sider said  motion:  (1)  Because  it  was  too  in- 
definite. White  V.  Railway  Co.  (Utah)  61 
Pac.  568;  Lewis  v.  Mining  Co.  (Utah)  61 
Pac.  860;  Mclntyre  v.  Mining  Co.,  20  Utah, 
323,  60  Pac.  552;  Frank  v.  Mining  Co.,  19 
Utab,  35,  56  Pac.  410.  (2)  Because  the  mo- 
tion was  not  renewed  after  said  additional  tes- 
timony was  given. 

Upon  the  close  of  the  testimony  the  defend- 
ant requested  the  court  to  Instruct  the  jury  to 
return  a  verdict  for  the  defendant,  and  one 
of  the  grounds  of  the  motion  for  a  new  trial 

•  Pool  T.  Hallway  Co..  58  Pac.  326,  20  Utah,  210; 
Scott  T.  Milling  Co..  56  Pac.  306,  18  Utah,  488; 
Wilson  T.  Mining  Co.,  62  Pac.  626,  16  Utab,  393; 
QanaWKr  t.  Association,  S8  Pac.  830,  17  Utab,  IL 


was  the  Insufficiency  of  the  evidence  to  jus- 
tify the  verdict.  The  bill  of  exceptions  con- 
tains 608  pages  of  typewritten  matter,  and 
consists  of  the  reporter's  notes,  the  questions 
asked  the  witnesses  and  their  answers,  the 
side-bar  conversations,  and  the  remarks  of  the 
judge  and  counsel  which  occurred  during  the 
trial.  In  what  purports  to  be  the  abstract, 
consisting  of  171  pages,  the  bill  of  exceptions 
la  presented  in  full.  Such  a  bill  does  not  con- 
form to  the  requirements  of  section  3284,  Rev. 
St.  1898.  People  v.  Getty,  49  CaL  581;  Cald- 
well V.  Parks,  50  Cal.  502.  And  what  pur- 
ports to  be  an  abstract  is  not  such  as  rule  6 
(27  Pac.  vU.)  of  this  court  requires.  Under 
the  precedent  of  Caldwell  v.  Parks,  supra,  we 
would  be  justified  In  affirming  the  judgment 
without  regard  to  the  bill  of  exceptions,  and 
will  do  so  in  all  cases  hereafter  appealed,  un- 
less some  fatal  error  which  is  not  required  to 
be  shown  by  the  bill  of  exceptions  appears  up- 
on the  face  of  the  record.  In  actions  at  law 
the  jury  are  the  exclusive  judges  of  the  cred- 
ibility of  the  witnesses  and  the  weight  of  the 
evidence.  Haun  v.  Railway  Co.  (Utah)  62 
Pac.  908.  And  as  said  by  Justice  Bartch  in 
Whlttaker  v.  Ferguson,  16  Utah,  240,  51  Pac. 
980:  "We  can,  therefore.  In  cases  at  law,  un- 
der section  9  of  article  8  of  the  constitution,  ex- 
amine the  evidence  only  so  far  as  may  be  nec- 
essary to  determine  the  questions  of  law,  and 
have  nothing  to  do  with  the  sufficiency  of  the 
evidence  to  justify  the  findings  or  judgment 
unless  there  Is  no  proof  to  support  It."  Ander- 
son V.  Mining  Co.,  15  Utah,  22,  49  Pac.  126; 
Nelson  v.  Railway  Co.,  15  Utah,  325,  49  Pac. 
644;  Mangum  v.  Mining  Co.,  15  Utah,  534,  50 
Pac.  834;  Linden  v.  Mining  Co.,  20  Utah,  134, 
148,  58  Pac.  355.  The  evidence  introduced  by 
the  plaintiff  tended  to  sustain  his  case,  and 
the  issues  between  the  parties  were  therefore 
properly  submitted  to  the  Jury;  and  their  ver- 
dict, under  the  rule  formerly  established  by 
the  foregoing  decisions,  cannot  be  disturbed 
on  the  ground  of  the  insufficiency  of  the  evi- 
dence. 

A  general  exception  was  taken  to  the  sec- 
ond Instruction,  as  also  to  the  seventh.  Bach 
of  these  instructions  contains  independent 
propositions,  some  of  which  are  undoubtedly 
correct.  Such  general  exceptions,  as  has  been 
frequently  decided  by  this  court,  cannot  be  con- 
sidered. Pool  V.  Railway  CJo.,  20  Utah,  210, 
58  Pac.  326:  Scott  v.  MiUlng  Co.,  18  Utah.  486, 
56  Pac.  305;  Wilson  v.  Mining  Co.,  16  Utah, 
393,  52  Pac.  626;  Ganaway  v.  Association,  17 
Utah,  41,  53  Pac.  830. 

The  defendant  taitroduced  evidence  showing 
that  the  plaintiff,  on  the  morning  of  the  day 
that  the  accident  occurred,  but  some  time  pre- 
vious thereto,  had  been  climbing  and  riding 
upon  the  cars  of  defendant.  The  fifth  instruc- 
tion, to  which  objection  Is  made.  Is  as  follows: 
"If  you  find  from  the  evidence  that  the  plain- 
tiff was  climbing  the  cars  on  the  moming  In 
question,  but  find  that  at  the  time  he  was  In- 
jured he  was  not  riding  upon  or  climbing  said 
cars,  or  attempting  to  do  so,  but  was  injured 
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to  the  manner  as  testified  to  by  plaintiff,— by 
getting  his  foot  caught  In  said  crossing,— then 
I  charge  you  that  the  fact  that  plaintiff  was 
riding  upon  or  climbing  said  cars,  or  attempt- 
ing to  so  do,  before  the  accident  occurred, 
does  not  affect  his  right  to  recover."  This  in- 
struction  was  properly  given. 

The  foregoing  objections  are  the  principal 
ones  presented  by  the  brief  of  appellant's  coun- 
sel. The  others  are  not  of  such  Importance  as 
to  require  special  notice  and  are  untenable. 
It  is  ordered  that  the  Judgment  of  the  court 
below  be  affirmed  at  the  costs  of  the  appellant. 

MINER,  C.  J.  After  an  examination,  I  find 
no  error  in  the  record  of  sufficient  importance 
to  Justify  a  reversal  of  the  case.  I  concur  in 
the  order  affirming  the  Judgment. 

BARTCH,  J.,  dissenting. 

(»  Utah,  as) 

AMDRUS  y.  BLAZZARD  et  al. 
(Supreme  Court  of  Utah.     Feb.  4,  1901.) 

CONTRACT  BY  GUARDIAN  —  PERSONAL  LIA- 
BILITY—POWER OF  GUARDIAN— POWER  OF 
PROBATE  COURTS  —  MORTGAGBa  —  SALES  OP 
RELA.L  BaTATE— EXPENSES  AND  COMPENSA- 
TION OP  GUARDIAN  —  ACCOUNTING  —  CON- 
TRACT—MISTAKE AS  TO  LEGAL  EFFECT— 
RBWORMATION— PAROL  EVIDENCE:— PROBATE 
ORDERS— WHBa^'  VOID  —  EVIDENCE— ACTION 
BY  SUBSEQUENT  HOLDER  OF  NOTE. 

1.  A  guardian  has  no  power  to  make  a  con- 
tract binding  upon  the  ward  or  upon  his  estate, 
however  beneficial  to  the  ward  the  contract 
may  be;  and  such  contracts  made  by  him  im- 
pose a  personal  liability  upon  himself,  and  his 
protection  from  loss  lies  in  his  right  to  charge 
the  expenditures  to  the  ward's  estate  in  his  ac- 
count. 

2.  Neither  guardians  nor  the  courts  having 
Jurisdiction  over  the  estates  of  incompetent 
persons  have  power  to  bind  the  person  or  es- 
tate of  such  persona  unless  expressly  author- 
ized to  do  80  by  law. 

3.  Under  the  provisions  of  section  4007,  Rev. 
St.  1898,  a  guardian  may  only  mortgage  the 
real  estate  of  his  ward  when  necessary  to  pro- 
vide for  the  suitable  maintenance  of  the  ward 
and  bis  family. 

4.  Section  4008,  Rev.  St.  1888,  makes  it  the 
duty  of  a  guardian  to  pay  all  just  debts  of 
the  ward  out  of  his  personal  estate  and  the  in- 
come of  his  real  estate,  if  sufficient;  if  not, 
then  out  of  his  real  estate;  and  section  4015 
provides  that,  when  a  sale  of  the  property  of 
the  ward  is  necessary  to  pay  the  debts  and 
expenses  of  guardianship,  the  guardian  may 
sell,  upon  the  order  of  tlie  court,  the  ward's 
real  estate  for  that  purpose. 

5.  Sections  4013,  4014,  Rev.  St.  1898,  provide 
for  the  expenses  and  compensation  of  the 
guardian,  and  for  the  allowance  of  such  items 
in  his  account. 

C.  Nowhere  in  the  statutes  is  there  a  provi- 
sion allowing  the  guardian  to  mortgage  the  real 
property  of  his  ward  for  the  purpose  of  pay- 
ing debts,  and  the  gnardian  who  so  acts  bmds 
himself,  and  not  the  ward. 

7.  When  the  facts  are  within  the  knowledge 
of  both  parties  to  a  written  contract,  and  the 
language  used  is  such  as  they  intended,  a  mis- 
take as  to  the  legal  effect  of  the  contract,  or 
that  its  legal  effect  is  different  from  that  in- 
tended, is  not  available  as  a  defense  at  law, 
and  is  not  ground  for  a  reformation  of  the  con- 
tract in  a  court  of  equity,  and  cannot  be  shown 
by  paroL 


8.  Inasmuch  as  the  terms  of  the  note  io 
question  were  such  as  the  parties  intended  to 
use,  and  their  legal  effect  was  to  bind  the 
guardian  personally,  parol  evidence  showing  a 
different  understanding  was  inadmissible. 

9.  An  order  of  a  probate  court  made  without 
aiithority  of  the  statute  is  void. 

10.  Inasmuch  as  parol  evidence  is  not  admissi- 
ble to  defeat  the  legal  effect  of  a  written  con- 
tract the  terms  of  which  are  such  as  the  par- 
ties intended  to  use,  such  evidence,  if  the  ben- 
eficiaries of  the  note  in  question  had  brought 
suit  thereon,  would  not  have  been  admissible 
over  their  objection,  and  is  therefore  not  ad- 
missible in  a  suit  by  any  subsequent  owner  and 
holder  thereof  for  value. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Salt  Lake  conn- 
ty;  Ogden  Hlles,  Judge. 

Action  by  James  Andrus  against  John 
Blazzard  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Reversed. 

H.  J.  Dininny,  for  appellant  Bennett, 
Earkness,  Howat,  Sutherland  &  Van  Cott, 
for  appellees. 

BASKIN,  J.  It  appears  that  a  promlsaory 
note,  at  the  date  thereof,  was  made  in  the 
following  manner  and  form,  to  wit:  "Salt 
Lake  City,  Utah,  Aug.  19,  1803.  Two  years 
after  date,  we  Jointly  and  severallr  promise 
to  pay  Frank  E,  UcGurrin,  or  order,  at  Mc- 
Cornick  and  Ck>.'s  Banking  House.  In  Salt 
Lake  City,  eleven  hundred  and  fifty-four  dol- 
lars, with  Interest  thereon  at  the  rate  of 
eight  per  cent  per  annum,  payable  quarterly 
at  the  said  bank,  for  value  received.  If  the 
interest  be  not  paid  as  stipulated,  the  l^al 
holder  of  this  note  may  declare  the  princi- 
pal due,  and  proceed  by  law  to  recover  both 
principal  and  interest  James  Blazzard.  by 
Edward  B.  Critchlow,  His  Attorney  In  Fact 
Thomas  Blazzard,  by  J.  L.  Rawlins.  His  At- 
torney in  Fact  John  Blazzard,  by  Joseph 
H.  Hurd,  His  General  Guardian.  Mariam 
Blazzard  Steers."  On  the  same  date  a.  mort- 
gage on  certain  real  estate  was  made  and 
signed  in  the  same  manner  as  said  note,  to  se- 
cure the  payment  of  the  same.  This  note  and 
mortgage  was,  after  the  maturity  of  the  note. 
assigned  to  plaintiff.  The  amended  complaint 
contained  three  counts.  The  first  was  baaed 
upon  the  note  and  mortgage,  and  prayed  that 
the  mortgage  be  adjudged  to  l)e  a  valid  and 
subsisting  lien  upon  the  Interest  of  the  said 
John  Blazzard  in  the  premises  mortgaged, 
and  that  the  same  be  sold  to  satisfy  the 
plaintiff's  debt.  Interest,  costs,  and  attorney's 
fees;  the  second  was  on  the  note  alone,  and 
sought  to  charge  the  said  John  Blazzard  and 
Joseph  H.  Hurd  personally  thereon;  and  the 
third  was  on  the  note  alone,  and  sought  to 
charge  the  said  Joseph  H.  Hurd  personally 
thereon,  as  one  of  the  several  obligees  there- 
of. On  motion  of  the  said  Joseph  H.  Hurd 
the  first  and  second  counts  were  stricken  out 
on  the  ground  that  the  ward  was  not  bound 
by  either  the  note  or  mortgage.  Thereupon 
the  said  Joseph  H.  Hurd  answered  the  third 
count,   and,   among  other   matters,   alleged 
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that:  "For  a  furtber  and  separate  answer 
and  defense,  defendant  alleges  tbat  on  or 
about  tbe  19th  day  of  August,  lSd3,  tbe  pro- 
bate court  of  Salt  Lake  county,  Utab  Terri- 
tory, duly  made  an  order  In  tbe  matter  of  tbe 
estate  and  guardianship  of  John  Blazzard,  an 
lncomi>etent;  person,  authorizing,  ordering, 
and  directing  this  defendant,  in  tbe  name 
and  for  tbe  act  and  deed  of  tbe  jsaid  John 
Blazzard,  to  execute  said  note,  and,  to  secure 
the  payment  of  tbe  same,  likewise,  In  tbe 
name  and  as  and  for  tbe  act  and  deed  of  tbe 
said  John  Blazzard,  to  secure  said  mortgage 
upon  bis  undivided  Ave  twenty-eighths  Inter- 
est of.  In,  and  to  the  real  estate  described  In 
tbe  mortgage;  that  In  obedience  to  the  said 
order  of  tbe  said  probate  court,  and  not  oth- 
erwise, this  defendant  signed  to  tbe  said, 
note  and  to  tbe  said  mortgage  the  name  of 
tbe  said  John  Blazzard  by  himself  as  general 
guardian,  upon  tbe  express  and  distinct  un- 
derstanding and  agreement,  however,  that 
Ibis  defendant  should  not  thereby  be  or  be- 
come personally  obligated  or  bound  in  any 
manner  whatsoever  by  reason  thereof,  but 
that  the  same  should.  If  legally  sufficient  and 
competent  therefor,  bind  tbe  estate  of  tbe 
said  John  Blazzard,  and  nothing  more,  which 
said  understanding  and  agreement  was  then 
and  there  expressly  brought  to  tbe  attention 
of  and  assented  to  by  the  said  McGurrin,  and 
was  also  well  known  to  and  perfectly  under- 
stood by  the  plaintiff  at  tbe  time  of  tbe  as- 
signment of  said  note  to  bim  as  alleged  In 
tbe  complaint  Defendants  furtber  allege 
tbat  neither  tbe  said  principal  sum  of  $1,154, 
nor  any  part  thereof,  was  ever  paid  to  or  re- 
ceived by  this  defendant  or  the  said  John 
Blazzard,  and  tbat  tbe  said  note  and  mort- 
gage were  directed  by  the  said  court  to  be 
given  in  the  manner  and  form  aforesaid  for 
the  purpose  of  paying  the  attorney's  fees  In- 
curred by  Mariam  Blazzard  Steers  as  guard- 
ian ad  litem  of  the  said  John  Blazzard  in  the 
prosecution  of  certain  litigation  in  behalf  of 
herself  and  others." 

It  appears  from  tbe  evidence  that  previous 
to  tbe  execution  of  said  note  tbe  said  James 
Blazzard,  Thomas  Blazzard,  John  Blazzard, 
and  Mariam  Blazzard  Steers  were  parties  to 
fire  cases  pending  In  the  Third  district  court 
of  tbe  territory  of  Utab,  and  wblcb  were 
consolidated  Into  one,  in  wblcb  were  Involved 
tbelr  titles  to  a  certain  estate;  tbat  In  pur- 
suance of  tbe  mandate  of  tbe  supreme  court 
of  tbe  territory  tbe  said  district  court  award- 
ed to  each  of  tbe  makers  of  said  note  and 
other  parties  to  tbe  action  certain  Interests 
In  tbe  real  estate  involved,  and  ordered  con- 
veyances to  be  made  in  accordance  with  tbe 
decree,  and  that  the  said  James  Blazzard, 
Thomas  Blazzard,  John  Blazzard,  and  Mar- 
lam  Blazzard  Steers,  who  were  plalntiifs  and  ' 
Interveners  in  said  actions,  pay  to  tbe  de- 
fendants therein  $8,500;  that  tbe  defendant 
in  the  pending  case,  Joseph  Hurd,  as  the  gen- 
eral guardian  of  tbe  said  John  Blazzard,  on 
tbe  same  day  tbat  said  note  was  executed 


filed  in  tbe  probate  court  of  Salt  Lake  county 
a  petition  setting  out  the  foregoing  facts, 
and  in  addition  thereto  the  following,  to  wit: 
"That  neither  the  plaintiffs  nor  interveners 
have  any  estate  or  money  other  than  tbe 
land  decreed  to  them,  and,  except  as  herein- 
after stated,  are  unable  to  comply  with  tbe 
decree  requiring  them  to  pay  the  money 
aforesaid.  That  $1,000  which  has  been  in  tbe 
bands  of  tbe  receiver  bad  been  paid.  Tbat 
it  is  necessary  to  raise  by  mortgage  tbe  sum 
of  $7,500  to  comply  with  said  decree.  That 
in  addition  the  sum  of  $2,325.88  is  required 
to  pay  Messrs.  Rawlins  &  Critcblow  and 
C.  S.  Varlan,  attorneys  and  counsel  for  plain- 
tiffs, being  the  balance  due  tbem  of  tbe  sum 
agreed  by  plaintiffs  (John  Blazzard,  by  his 
gruardlan  ad  litem,  agreeing)  to  be  paid. 
That  tbe  services  of  said  counsel  were  con- 
tingent, of  great  value,  and  resulted  in  secur- 
ing the  property  in  lot  six  aforesaid,  and  that 
the  compensation  agreed  upon  was  and  Is 
reasonable.  That  said  property  is  not  worth 
less  than  $40,000.  That  plaintiffs  and  inter- 
veners have  now  an  opportunity  to  procure  a 
loan  upon  a  mortgage  on  said  property  for 
tbe  purposes  aforesaid.  That  tbe  amounts 
necessary  to  be  raised,  as  estimated,  are  as 
follows:  On  tbe  whole  property,  $7,500;  com- 
missions, $200;  expenses  of  examining  title, 
$100;  on  »/r  Interest  of  plaintiff,  $2,325.88. 
That  all  the  parties  in  Interest  are  now 
ready  to  complete  the  loans  and  perfect  the 
title,  and  tbe  deeds  cannot  be  exchanged, 
nor  the  decree  against  tbe  plaintiffs  and  lot 
6  satisfied,  until  your  petitioner  is  authorized 
with  power  in  behalf  of  John  Blazzard." 
Tbat  on  tbe  same  day  said  probate  court 
made  and  entered  the  following  order: 
"Now,  therefore,  it  Is  ordered,  adjudged, 
and  decreed  tbat  Joseph  H.  Hurd,  guardian 
of  the  person  and  estate  of  John  Blazzard, 
a  person  of  unsound  mind,  be,  and  he  is 
hereby,  authorized,  as  guardian  aforesaid. 
and  for  John  Blazzard,  to  execute  with  tbe 
plaintiffs  and  Interveners  aforesaid  a  note 
or  notes,  and  a  mortgage  or  mortgages,  of 
the  premises  in  lot  0,  block  69,  hereinbefore 
described,  to  procure  a  loan  or  loans  suffi- 
cient to  pay  tbe  sums  hereinbefore  men- 
tioned, npon  such  terms  and  for  such  time 
as  may  be  reasonable,  and  to  execute  the 
conveyances  hereinbefore  and  In  said  de- 
cree mentioned.  And  it  is  further  ordered 
that  the  said  gruardian  report  bis  acts  and 
doings  In  tbe  premises  to  this  court."  On 
the  same  day  the  aforesaid  note  and  tbe 
mortgage  on  said  lot  were  executed.  While 
tbe  said  McGurrin  was  named  as  tbe  mort- 
gagee and  payee  of  the  note,  it  is  admitted 
tbat  the  real  beneficiaries  were  Joseph  L. 
Rawlins,  B.  B.  Critcblow,  and  C.  S.  Varlan, 
the  attorneys  of  the  said  James  Blazzard, 
Thomas  Blazzard,  John  Blazzard,  and  Mar- 
lam  Blazzard  Steers,  in  tbe  cases  before  men- 
tioned, and  tbe  consideration  of  the  note  and 
mortgage  was  tbelr  services  as  such  in  said 
cases,  and  tbat  tbe  note  and  mortgage  were 


Digitized  by 


Google 


890 


03  PACIFIC  REPORTEB. 


(Utah 


made  to  the  said  McGnrrln  as  their  trustee, 
and  for  their  accommodation;  that  after- 
wards, and  before  the  maturity  of  the  note, 
the  said  McGurrIn  paid  to  said  attorneys  the 
full  amount  of  said  note,  and  became  the 
legal  holder  and  owner  thereof;  and  that  he, 
for  a  good  and  valuable  consideration,  sub- 
sequently and  after  maturity  of  the  note 
transferred  the  same,  and  also  the  mortgage, 
to  the  plaintiff.  In  addition  to  the  above 
facts  the  trial  court  found  that  at  and  be- 
fore the  time  the  said  McGurrln  purchased 
and  became  the  owner  of  said  note  he  un- 
derstood that  the  said  Hard  was  not  to  be 
'bound  personally  upon  said  note,  and  that 
the  said  Hurd,  in  obedience  to  said  order 
of  the  probate  court  and  not  otherwise, 
signed  said  note  and  mortgage  with  the  name 
of  John  Blazzard,  an  incompetent  person,  by 
himself  as  general  guardian.  The  principal 
question  raised  by  the  assignments  of  error 
is  whether  the  defendant  Joseph  H.  Hurd 
Is  personally  liable  to  the  pialntifT  on  said 
promissory  note.  The  court  below  held  that 
be  was  not,  and  dismissed  the  complaint. 

It  is  stated  In  15  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  70,  that  "the  prevailing  doctrine  Is 
that  a  guardian  has  no  power  to  make  a  con- 
tract binding  upon  the  ward  or  upon  his  es- 
tate, however  proper  and  beneficial  the  con- 
tract may  be,  but  that  contracts  made  by  him 
Impose  a  personal  liability  upon  himself,  and 
his  protection  from  loss  lies  In  his  right  to 
charge  the  expenditures  to  the  ward's  estate 
In  his  account."  This  text  Is  supported  by  a 
very  large  number  of  well-considered  cases. 
Thacher  v.  Dlnsmore,  5  Mass.  299;  Forster  v. 
Fuller,  6  Mass.  58;  Rollins  v.  Marsh,  128 
Mass  116;  Wallis  v.  Bardwell,  126  Mass.  366; 
Phelps  V.  Worcester.  11  N.  H.  51;  Hardy  v. 
Bank,  61  N.  H.  34-39;  Turner  v.  Flagg,  6 
Ind.  App.  563,  33  N.  E.  1104;  Fessenden  v. 
Jones,  52  N.  C.  14;  Hunt  v.  Maldonado,  89 
Cfll.  636,  27  Pac.  56;  Academy  v.  Augustini, 
55  Ala.  493,  495;  Kingsbury  v.  Powers,  131 
lU.  182,  22  N.  B.  479.  The  case  of  Thacher  v. 
Dlnsmore,  supra,  arose  on  the  following 
agreed  statement  of  facts:  "The  defendant, 
as  iniardian  of  A.  L.,  signed  the  notes  de- 
clared on  In  the  first  two  coimts,  for  just 
debts  due  from  the  said  A.  L.  to  the  plaln- 
tlffs.  At  the  time  of  signing  them  the  de- 
fendant was  guardian  of  the  said  A.  L.,  an 
Insane  person,  having  been  duly  appointed  to 
that  office.  After  the  notes  were  respective- 
ly payable,  and  before  the  commencement  of 
this  action,  the  defendant  showing  to  the 
Jujge  of  probate  that  the  said  A.  L.  had 
recovered  his  reason  and  was  of  sane  mind, 
the  Judge  duly  discharged  him  from  said  of- 
fice of  guardian."  In  the  opinion,  which  was 
delivered  by  Chief  Justice  Parsons,  It  Is  said: 
"'The  question  to  be  decided  on  the  facts 
agreed  in  this  case  is  whether  the  defendant 
Is  liable  In  this  action.  If  any  action  is  main- 
tainable against  any  person,  it  must  be  the 
defendant;  for  the  guardian  of  an  insane  per- 
lion  cannot  make  his  ward  liable  to  an  ac- 


tion as  on  his  own  contract  by  any  promise 
which  the  guardian  can  make.  •  •  •  The 
defendant's  description  of  himself  In  the 
notes  as  guardian  cannot  vary  the  form  of 
the  action;  but  it  Is  for  his  own  benefit- 
that  on  payment  of  the  notes  he  may  not  be 
precluded  from  charging  the  moaeys  jmld  to 
the  account  of  his  ward."  This  case  is  cited 
and  followed  in  the  foregoing  cases,  and  in 
many  others  not  mentioned.  Neither  guard- 
ians nor  the  courts  having  Jurisdiction  over 
the  estates  of  incompetent  persons  liave  pow- 
er to  bind  the  persons  or  estates  of  such  per- 
sons unless  expressly  authorized  to  do  so  by 
law.  In  this  state  the  duties  and  powers  of 
guardians  of  Incompetent  persons  are  fixed 
and  limited  by  statutory  provisions,  as  also 
the  duties  and  powers  of  the  courts.  Section 
4007,  Rev.  St.,  provides  that,  in  case  the  In- 
come of  the  ward's  estate  Is  insufficient  for 
the  comfortable  and  suitable  maintenance 
and  support  of  the  ward  and  his  family,  the 
guardian  may  sell,  mortgage,  or  lease  the  real 
estate,  upon  obtaining  an  order  of  court 
therefor.  Section  4008  makes  It  the  duty  of 
the  guardian  to  pay  all  Just  debts  of  the 
ward  out  of  his  personal  estate  and  the  In- 
come of  his  real  estate,  If  sufficient;  if  not, 
then  out  of  his  real  estate;  and  section  4015 
provides  that,  when  a  sale  of  the  property  of 
the  ward  Is  necessary  to  pay  the  debts  and 
expenses  of  guardianship,  the  guardian  may 
do  so  upon  the  order  of  the  court  Section 
4014  provides  that  every  guardian  must  be  al- 
lowed the  amount  of  his  reasonable  expenses 
Incurred  In  the  execution  of  his  trust  and 
he  must  also  have  such  compensation  for  his 
services  as  the  court  In  which  his  accounts 
are  settled  deems  Just  and  reasonable.  Sec- 
tion 4013  provides  for  the  allowance  In  the 
guardian's  settlement  for  advancements 
made  by  him  for  the  support  or  education  of 
his  ward.  There  Is  no  provision  In  the  stat- 
ute authorizing  the  court  to  order  the  guard- 
ian to  bind  either  the  said  John  Blazzard 
personally  or  his  estate  by  the  note  or  mort- 
gage in  question.  It  was  the  duty  of  the  de- 
fendant Hurd,  as  guardian,  to  pay  the  Just 
debts  of  bis  ward  out  of  the  latter's  estate. 
In  the  manner  prescribed  by  the  statute;  and 
when  he  chose  to  do  so  in  a  different  way 
than  that  prescribed  by  statute,  and  liquidat- 
ed his  ward's  debt  by  the  execution,  as  guard- 
ian, of  a  note  and  mortgage  under  an  un- 
authorized and  void  order  of  the  court  pro- 
cured at  his  Instance,  he,  in  the  absence  of 
any  other  controlling  circumstances,  bound 
himself  as  principal,  and  must  look  for  re- 
imbursement In  the  settlement  of  his  ac- 
counts as  guardian  in  the  court  which  ap- 
pointed him  as  such.  BVom  the  nature  of  the 
relations  of  guardian  and  ward,  the  defend- 
ant Hurd  could  not  be  the  agent  of  his  ward, 
or  act  In  any  other  capacity  than  principal. 
In  making  said  note,  because  the  foundation 
of  an  agency  Is  the  delegation  by  the  prin- 
cipal of  authority  to  the  agent  to  act;  and. 
as  the  ward  was  an  incompetent  person,  he 
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could  not  delegate  any  authority  to  his  guard- 
Ian  to  bind  bim  personally  by  any  contract. 
Nor  could  the  court,  under  the  provisions  of 
the  statute,  authorize  the  execution  of  either 
a  note  or  mortgage  by  the  guardian  in  pay- 
ment of  the  ward's  debt 

In  tlie  case  of  Brown  v.  Eggleston,  53  C!onn. 
110,  119,  2  Ati.  321,  the  court  said:  "It  has 
been  rei)eatedly  decided  in  Massachusetts  that 
a  guardian  has  no  power  to  bind  the  ward  or 
bis  estate  by  his  contract.  Thacher  y.  Dins- 
more,  5  Mass.  299;  Forater  y.  Fuller,  6  Mass. 
58;  Wallls  v.  Bardwell,  126  Mass.  366.  Ad- 
ministrators and  guardians  In  this  respect  are 
(jlosely  analogous  to  conservators.  The  pow- 
ers and  duties  of  a  conservator  are  defined  in 
a  general  way  by  statute:  He  'shaU  have  the 
cliarge  of  the  person  and  estate  of  such  in- 
capable person.'  'The  conservator  shall  man- 
age all  the  estate  of  his  ward,  and  apply  the 
net  Income  thereof,  and,  if  necessary,  any  part 
of  the  personal  estate,  to  support  him  and  his 
family  and  to  pay  his  debts,  and  may  sue  for 
and  collect  all  debts  due  to  him.'  The  statute 
neither  expressly  nor  Impliedly  authorizes  the 
conservator  to  make  contracts  in  the  name  of 
the  ward,  and  the  ward  is  legally  incapalde  of 
maiilng  a  contract.  A  conservator,  unlike  an 
overseer,  acts  independently  of  his  ward,  and 
In  all  hte  transactions  he  alone  is  the  respon- 
sible party.  He  is  not,  however,  bound  to 
contract  debts  and  pay  them  from  his  own  es- 
tate. The  law  places  in  his  hands  ample 
means  for  supplying  himself  with  funds  to 
meet  all  bis  obligations.  If  he  suffers  loss 
personally,  it  must  be  through  his  own  neglect 
Sabrhia  Main  being  in  fact  and  in  law  incapa- 
ble of  making  a  contract  when  the  services 
were  rendered,  it  la  difficult  to  conceive  how 
she  or  her  estate  can  be  held  liable  ex  con- 
tractu." In  the  case  of  Academy  v.  Augus- 
tini,  supra,  the  court  quotes  with  approval  the 
following  from  Sanford  v.  Howard,  29  Ala. 
602:  "  'The  purchases  of  trustees,  including 
executors,  administi-ators,  and  guardians,  when 
made  in  obedience  to  the  duties  of  the  trust 
impose  upon  them  a  personal  liability.  The 
seller  [or,  we  may  Insert  the  person  to  whom 
a- debt  is  contracted]  must  look  to  them  for 
Xiayment,  and  they  must  look  to  the  trust  es- 
tate for  reimbursement'  This  is  everywhere. 
In  this  country,  as  well  as  in  England,  held  to 
be  the  law;  and  appellant's  counsel  admit 
It."  In  Hardy  r.  Bank,  supra,  the  court  said: 
"In  Thacher  v.  Dlnsmore,  5  Mass.  299,  it  is 
held  that  a  guardian  signing  a  note  as  guardian 
cannot  bind  the  estate  of  the  ward.  This  doc- 
trine was  approved  in  Forster  v.  Fuller,  6 
Mass.  58;  the  court  there  saying  that  al- 
though the  note  states  that  he  promises  as 
guardian,  yet  he  is  personally  botmd.  To  the 
same  effect  are  Tenney  v.  Evans,  14  N.  H. 
343;  Jones  v.  Brewer,  1  Pick.  314;  Barnaby 
V.  Barnaby,  1  Pick.  221;  Bicknell  v.  BickneU, 
111  Mass.  266;  Thompson  v.  Boardman,  1  Vt 
367;  Daniel,  >eg.  Inst.  §  271;  Schouler,  Dom. 
BeL  464;  1  Pars.  Cont  136.  In  Phelps  v. 
Worcester,  11  N.  H.  51,  53,   the  court  say: 


'The  rule  that  the  guardian,  when  he  mider- 
takes  to  act  for  the  ward  in  contracts  with 
others,  should  alone  t>e  liable,  is  sustained  by 
the  soundest  reason.  A  different  rule  would 
subject  the  ward  to  numerous  suits,  the  mer- 
its of  which  might  t)e  wholly  unknown  to  him. 
In  all  expenditures  arising  under  such  con- 
tracts, the  ward  should  be  liable  only  to  his 
guardian.  He  is  then  answerable  to  but  one 
individual,  and  then  only  on  a  decree  of  court, 
on  settlement  of  bis  guardianship  account' " 
In  Sperry  v.  Fanning,  80  IlL  375,  the  court 
quotes  with  approval  the  following  from  1 
Pars.  Cont  136:  "A  guardian  cannot  by  his 
own  contract  bind  the  person  or  estate  of  his 
ward;  but  if  he  promise,  on  sufficient  consid- 
eration, to  pay  the  debt  of  his  ward,  he  is  per- 
sonally bound  by  his  promise,  although  he  ex- 
pressly promises  as  guardlaoL  And  it  is  a 
sufficient  consideration  if  such  promise  dis- 
charges the  debt  of  the  ward,  and  a  guardian 
who  thus  discbarges  the  debt  of  his  ward  may 
lawfully  indemnify  himself  out  of  the  ward's 
estate."  In  the  case  of  Fessenden  t.  Jones,  52 
N.  C.  14,  the  court  said:  "The  guardian  is 
charged  with  the  duty  of  controlling  and  man- 
aging the  person  and  property  of  the  ward,  and 
Judging  of  the  expenditures  which  may  t>e 
needful  for  either,  and  he  also  is  Informed  of 
the  condition  of  the  ward's  resources.  Hence 
the  contract  should  be  made  with  the  guard- 
Ian,  and  hence  the  guardian  ought  to  be  look- 
ed to  for  payment  To  allow  a  departure 
from  the  above  rule  would,  in  the  first  place, 
have  the  effect  to  encourage  In  the  youth  of 
the  -country  appeals  from  the  judgments  of 
their  guardians,  and,  in  the  next  make  the 
right  to  compensation  on  the  part  of  the  cred- 
itor depend  upon  a  condition  of  things  of  which 
be  had  no  means  to  judge,  and  therefore  un- 
certain and  precarious.  *  •  •  It  will  be 
seen  from  the  foregoing  considerations,  a  guard- 
ian Is  not  In  the  condition  of  an  ordinary 
agent  or  factor,  and  therefore  the  same  legal 
relations.  In  all  respects,  do  not  subsist  be- 
tween them  and  those  whom  they  respectively 
represent.  The  former  represents  one  who 
has  no  legal  capacity  to  contract  for  himself; 
the  latter,  one  who  is  fully  able  to  contract 
and  bind,  were  he  present.  The  former  is 
substituted  by  the  law,  and  stands  in  loco 
parentis.  The  latter  is  the  appointee  of  his 
principal,  and  that  principal  can  at  any  mo- 
ment abrogate  or  modify  his  power.  This 
want  of  analogies  between  the  two  in  the 
sources  and  limits  of  their  powers  makes  it 
obvious  there  can  be  no  complete  analogy  be- 
tween them  as  to  liabilities  or  exemptions." 
In  Hunt  y.  Maldonado,  supra,  the  court  said: 
"The  action  is  to  recover  an  attorney's  fee  for 
services  rendered  to  the  guardian  of  a  minor  In 
pursuance  of  a  written  contract  The  action 
Is  against  the  minor.  If  the  guardian  made  a 
valid  contract  with  the  attorney,  he  may  be 
held  liable;  and  if  he  pays  it  and  the  probate 
court  shall'  deem  the  expenditure  reasonable 
and  necessary  to  protect  the  interests  of  the 
ward,  it  may  be  allowed  from  the  ward's  es- 
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tate.  But  it  Is  an  expense  incurred  by  tlie 
guardian  in  tbe  performance  of  his  duties,  for 
wliicli  lie  is  primarily  liable."  This  language 
is  quoted  with  approval  in  Morse  t.  Hlncliley, 
121  Oal.  158,  56  Pac.  8UG. 

In  the  case  at  bar  a  Just  indebtedness  of 
the  ward  to  the  attorneys  heretofore  mentioned 
has  l)een  paid,  and  it  was  the  duty  of  the  guard- 
ian to  pay  the  same  from  the  estate  of  his 
ward.  He  performed  this  duty  by  executing 
the  note  in  question  as  guardian;  and  not- 
withstanding the  form  of  the  note,  on  the  face 
of  the  san>e,  and  according  to  its  legal  effect, 
we  thinlc  it  is  clear,  under  the-authorities,  that 
the  guardian  is  personally  bound,  and  must 
look  to  the  estate  of  his  ward  in  his  settle- 
ment with  the  court  for  reimbursement.  The 
court  below.  In  the  opinion  rendered,  and 
wtilcta  appears  in  the  record,  evidently  enter- 
tained the  view  tliat  the  note,  unexplained  by 
parol  evidence,  bound  personally  the  guardian. 
In  that  opinion  the  trial  Judge  said:  "I  tliink 
the  words  of  the  note  sufficiently  show  that 
he  signed  as  guardian,  although  he  signed  the 
name  of  John  Blazzard  by  Joseph  H.  Hurd, 
guardian.  I  think  it  would  charge  him,  under 
the  rule,  with  personal  liability,  if  in  the 
hands  of  an  innocent  indorsee."  Respondents' 
counsel,  in  their  brief,  state  that  it  "may  be 
admitted  that  ordinarily  a  guardian  who  makes 
a  contract  as  guardian  binds  himself,  and  not 
his  ward."  In  the  case  at  bar  Hurd  acted  in 
the  capacity  of  guardian,  as  the  way  in  wMch 
he  signed  the  note  show.s.  The  ward  being 
civilly  dead,  the  execution  of  the  note  was 
the  act  of  the  gcardian,  and  the  note  his  own, 
and  not  the  ward's. 

It  is,  however,  claimed  by  counsel  for  re- 
spondents that  notwithstanding  a  guardian 
who  makes  a  contract  as  such  thereby  binds 
himself,  and  not  his  ward,  still  the  guard- 
ian may  show  by  parol  evidence,  as  was  per- 
mitted by  the  court,  over  the  objection  of 
the  plaintiff,  to  t>e  done  in  this  case,  that 
the  parties  did  not  intend  to  bind  the  guard- 
Ian  personally.  No  parol  agreement,  in  ex- 
press terms,  was  made  that  the  guardian 
should  not  be  personally  bound.  The  only 
evidence  upon  that  subject  was  the  state- 
ments of  the  guardian  and  C.  S.  Yarian  and 
E.  B.  Critchlow,  two  of  the  beneficiaries. 
The  guardian,  in  answer  to  the  question, 
"What  occurred  at  the  time  the  note  was 
made?"  said:  "My  recollection  is  not  as 
clear  as  it  might  be,  but,  as  I  remember  it, 
the  papers  were  all  prepared— a  petition  to 
the  court  for  authority  to  execute  this  note 
and  mortgage— authorizing  and  directing  the 
execution  of  the  note  on  account  of  the  in- 
competent, and  the  signing  and  waiver  of 
notice;  that  the  court,  having  heard  the  tes- 
timony, made  the  order.  My  recollection  is 
that  the  other  papers  were  prepared  at  the 
same  time,  and  I  signed  them.  I  remember 
distinctly  Mr.  Varian  calling  my  attention  to 
the  manner  in  which  It  was  necessary  to 
sign  in  order  to  avoid  personal  liability  In 
a  matter  of  this  kind,  and  suggested  that  It 


be  signed  in  the  way  It  is."  In  the  examina- 
tion on  this  matter  of  C.  S.  Varian,  the  fol- 
lowing occurred:  "Q.  Now,  I  will  ask  yon,  in 
taking  that  note  of  Mr.  Hurd,  whetber  you 
understood  that  he  was  not  to  be  bound  per- 
sonally upon  it  A.  I  certainly  did.  Q.  I 
will  ask  you  If  there  was  any  intention  on 
your  part  to  bind  anybody  except  the  per- 
son and  estate  of  this  incompetent  person, 
by  his  signature  to  this  note.  A.  There  wa» 
not.  Hurd  was  an  entirely  independent  per- 
son, acting  gratuitously  as  an  act  of  cour- 
tesy. Q.  In  taking  the  note  from  Mr.  Hurd, 
signed  in  this  way,  did  you,  or  did  yoo  not, 
depend  entirely  upon  the  order  of  the  pro- 
bate court?  A.  Certainly."  In  the  exami- 
nation of  Mr.  E.  B.  Critchlow,  he  stated: 
"Q.  I  will  ask  you  whether  or  not  in  taking 
the  note  you  yourself  understood  that  Mr. 
Hurd  was  in  no  manner  personally  responsi- 
ble. A.  I  certainly  did.  Q.  I  will  ask  you 
to  state  whetber  or  not  Mr.  Hurd  was  pro- 
.cured  to  act  as  guardian  at  the  request  of 
yourself,  Mr.  Rawlins,  and  Mr.  Varian,  who 
were  Interested  in  the  note.  A.  He  was.  He 
had  absolutely  no  Interest  in  the  matter  at 
all  until  he  was  asked  to  come  into  It  at 
our  request  to  act  as  guardian  for  the  incom- 
petent person.  Q.  State  whether  or  not  be 
was  asked  to  act  as  attorney  or  as  guardian 
simply  for  your  accommodation.  A.  I  can 
hardly  say  that.  I  suppose  the  interest  of 
the  incompetent  needed  attention,  and  he 
was  appointed  in  his  interest  as  well.  As  to 
the  execution  of  the  note,  he  was  acting  in 
our  interest  entirely.  It  was  for  our  accom- 
modation. Q.  One  further  question  I  will 
ask  you,— whether  or  not  It  was  understood 
by  you  that  the  order  of  the  probate  court 
did  bind  the  estate  of  this  incomtietent  per- 
son. A.  That  was  a  matter  of  investigation 
by  Mr.  Varian  and  myself.  I  can't  say 
whether  Mr.  Rawlins  participated  in  that  or 
not,  and  we  came  to  the  conclusion — formed 
the  Judgment— that  the  guardian  of  an  in- 
competent person  might  be  authorized  by  the 
court,  upon  proper  proceedings  taken,  to  give 
this  note  and  mortgage;  and  upon  that  it 
was  our  intention  to  bind  the  estate  of  the 
ward,  and  nobody  else,  by  the  signature  of 
Mr.  Hurd." 

The  guardian  and  beneficiaries  of  said  note 
were  fully  aware  of  all  the  facts  regarding 
the  transaction.  There  was  no  mistake  re- 
specting the  language  of  the  note,  bat  it  was 
in  the  form  and  was  executed  in  the  man- 
ner intended.  It  is  not  claimed  that  there 
was  any  fraud  or  mistake  of  fact  in  the 
transaction.  The  substance  of  respondent's 
claim  is  that  he  and  the  beneficiaries  did  not 
intend  the  note,  in  legal  effect,  should  bind 
the  guardian  personally.  When  the  facts  are 
within  the  knowledge  of  both  parties  to  a 
written  contract,  and  the  language  used  is 
such  as  they  intended,  a  mistake  as  to  the 
legal  effect  of  the  contract  or  that  Its  legal 
effect  Is  different  from  that  intended,  is  not 
available  as  a  defense  at  law,  and  is  not 
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ground  for  a  reformation  of  the  contract  In 
a  court  of  equity,  and  cannot  be  shown  by 
parol.  Brown  v.  WUey,  20  How.  442,  15  Ii. 
Kd.  965;  Martin  v.  Cole,  104  U.  S.  30-38,  26 
li.  Kd.  647;  Fawkner  v.  Wall-Paper  Co.,  88 
Iowa,  169,  55  N.  W.  200;  Bryan  v.  Duff 
(Wash.)  40  Pac.  936;  McAnlnch  v.  LaughUn, 
13  Pa.  St  371;  Davis  v.  England,  141  Mass. 
587-590,  6  N.  B.  731;  Oiler  v.  Gard,  23  Ind. 
212-218;  Kelly  v.  Turner,  74  Ala.  513;  Par- 
ley V.  Bryant,  32  Me.  474-483;  Conner  v. 
Clark,  12  Cal.  168;  Uenner  t.  President  etc., 
9  Wheat.  581-587,  6  L.  £d.  166;  Moorman  v. 
Collier,  32  Iowa,  138.  There  are  many  other 
decisions  in  line  with  the  foregoing  cases, 
but  they  are  too  numerous  for  citation.  In 
the  case  of  Brown  t.  WUey,  supra,  Justice 
Grler  used  this  language:  "When  the  oper- 
ation of  a  contract  is  clearly  settled  by  gen- 
eral principles  of  law,  'it  is  taken  to  be  the 
true  sense  of  the  contracting  parties.  This 
is  not  only,  a  positive  rule  of  the  common 
law,  but  it  is  a  general  principle  In  the  con- 
struction of  contracts.  Some  precedents  to 
the  contrary  may  be  found  in  some  of  our 
states,  originating  in  hard  cases;  but  they 
are  generally  overruled  by  the  same  tribu- 
nals from  which  they  emanated,  on  experi- 
ence of  the  evil  consequences  flowing  from 
a  relaxation  of  the  rule."  In  the  case  of 
Renner  v.  President,  etc.,  supra,  the  court 
said:  "There  is  no  rule  of  law  better  settled 
or  more  salutary  in  its  application  to  con- 
tracts than  that  which  precludes  the  admis- 
sion of  parol  evidence  to  contradict  or  sub- 
stantially vary  the  legal  import  of  a  written 
agreement."  In  the  case  of  Moorman  v.  Col- 
lier, supra,  the  legal  effect  of  the  terms  of  a 
contract  was  different  from  what  the  par- 
ties supposed  they  were,  and  parol  evidence 
of  the  mistake  was  excluded.  In  the  case 
of  Fawkner  v.  Wall-Paper  Co.,  88  Iowa,  169, 
55  N.  W.  200,  It  was  held  that:  "Whatever 
libe  law  implies  from  the  language  used  in  a 
written  contract  is  as  much  a  part  of  the 
contract  as  that  which  is  expressed  therein; 
and  if  the  contract,  viewed  In  the  light  of 
what  the  law  thus  implies,  is  clear,  definite, 
and  complete,  it  cannot  be  added  to,  varied, 
or  contradicted  by  extrinsic  evidence."  In 
the  case  of  Farley  v.  Bryant,  32  Me.  483,  the 
court  said:  "When  it  Is  alleged  that  certain 
words,  letters,  or  figures  have  been  inserted 
or  omitted  by  mistake,  the  proof  should  es- 
tablish the  facts  alleged.  If  there  be  a  fail- 
ure to  do  this,  and  the  testimony  shows  that 
by  a  legal  construction  the  deed  may  oper- 
ate contrary  to  the  expectations  of  the  gran- 
tor, and  convey  land  which  he  did  not  Intend 
to  convey,  a  court  of  equity  would  not  be 
authorized  to  reform  the  deed;  for  convey- 
ances are  not  to  be  reformed,  and  made  to 
read  in  such  manner  as  may  best  carry  into 
effect  the  intentions  of  the  parties  as  ascer- 
ta'ined  from  parol  testimony,  when  there  is 
no  satisfactory  proof  that  they  did  not  use 
the  language  which  they  intended  to  use." 
In  the  case  of  McAnlnch  v.  Laughlln,  13  Pa. 


St  3T1,  the  facts  were  within  the  knowledge 
of  both  parties,  and  the  mistake  was  in  the 
Judgment  they  formed  of  the  legal  effect  of 
them,  but  the  court  held  that  such  a  mistake 
was  not  a  groimd  of  relief.  In  the  case  of 
Oiler  V.  Gard,  supra,  this  language  is  used: 
"It  is  not  proved  that  the  language  or  im- 
port of  the  note  was  not  well  understood, 
or  that  either  was  different  from  what  was 
intended  by  the  parties  when  it  was  written 
and  signed.  The  testimony  of  Gard  falls  to 
show  that  there  was  anything  omitted  in  the 
writings  of  the  15th  of  August  and  the  19tb 
of  October,  1857,  which  was,  at  the  time  of 
their  execution,  intended  to  be  Inserted. 
Gard  understood  the  language  and  import  of 
the  papers,  but  he  did  not  understand  their 
legal  effect  This  was  a  mistake  of  law,  un- 
attended by  such  clrcumstahces  as  would  en- 
title him  to  relief  in  equity.  A  mistake  or 
ignorance  of  the  law  forms  no  ground  of 
relief  from  contracts  fairly  entered  into, 
with  full  knowledge  of  the  facts,  under  cir- 
cumstances raising  no  presumption  of  fraud, 
imposition,  or  undue  advantage  takeo."  In 
the  case  of  Davis  v.  England,  141  Mass.  587, 
6  N.  B.  731,  the  note  was.  In  form,  "I  prom- 
ise," etc.,  and  was  signed  as  follows:  "W.  H. 
England,  Pres.  &  Treas.  of  Chelsea  Iron- 
Foundry  Co."  The  defendant  offered  evi- 
dence to  show  that  the  consideration  of  the 
note  was  the  sale  of  a  bill  of  goods  which 
was  delivered  to  the  company,  and  that  at 
the  time  and  after  the  note  was  given  it  was 
understood.  Intended,  and  agreed  by  both 
Itarties  that  the  note  was  the  note  of  the 
company.  The  court  admitted  the  evidence 
over  objection  thereto.  In  the  opinion  ren- 
dered, it  was  said:  "The  learned  Justice 
who  presided  in  the  superior  court  rightly 
ruled  that  the  note  sued  on  Is  the  note  of 
the  defendant  and  not  of  the  Chelsea  Iron- 
Foundry  Company.  Manufacturing  Go.  v. 
Fairbanks,  98  Mass.  101.  But  it  was  erro- 
neous to  admit  oral  testimony  to  show  that 
at  the  time  the  note  was  given  and  after- 
wards it  was  understood  find  agreed  by  the 
parties  that  the  note  was  the  note  of  the 
Chelsea  Iron-Foundry  Company."  In  the  case 
Just  cited,  in  legal  effect  the  note  was  the 
note  of  W.  H.  England,  and  not  that  of  the 
company.  In  the  case  at  bar  the  legal  effect 
of  the  note  In  question  was,  as  hereinbefore 
shown,  the  note  of  the  guardian.  In  the 
case  of  Conner  v.  Clark,  12  Cal.  171,  the 
court  said:  "Story,  Prom.  Notes,  i  63,  says: 
'As  to  trustees,  gmardians,  executors,  and 
administrators,  and  other  persons  acting  en 
autre  droit  they  are  by  law  generally  held 
personally  liable  on  promissory  notes,  be- 
cause they  have  no  authority  to  bind,  es 
dlrecto,  the  persons  for  whom  or  for  whose 
benefit  or  for  whose  estate  they  act;  and, 
hence,  to  give  any  validity  to  the  note,  they 
must  be  deemed  personally  bound  as  mak- 
ers. It  is  true  that  they  may  exempt  them- 
selves from  personal  responsibility  by  using 
clear  and  explicit  words  to  show  that  in- 
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tentlon,  but  In  the  absence  of  such  words  the 
law  will  hold  them  bound.  Thus,  If  an  ex- 
ecutor or  administrator  should  make  or  In- 
dorse a  note  In  his  own  name,  adding  thereto 
the  words  "as  executor"  or  "as  administrator," 
he  would  be  personally  responsible  thereon. 
If  be  means  to  limit  bis  responsibility,  be 
should  confine  his  stipulation  to  pay  out  of 
the  estate.'  Story,  Ag.  176,  asserts  the  same 
doctrine.  The  question  here  Is  not,  as  the 
counsel  for  the  appellant  has  ingeniously 
suggested,  whether  a  principal  can  be  bound 
on  an  unsealed  contract  where  the  writing 
intimates  and  notifies  by  general  words  the 
fact  of  agency,  and  parol  evidence  explana- 
tory of  the  fact  intimated  is  given.  But  here 
there  is  no  doubt  that  the  person  signing  as 
trustee  was  bound,  but  he  wishes  to  prove 
that  he  was  bound  only  in  a  certain  way; 
that  is,  to  pay  out  of  a  particular  fund.  It 
is  not  pretended  that  any  one  else  was 
bound  by  this  contract.  No  authority  •  is 
shown  in  Clark  to  bind  the  beneficiaries  In 
this  trust  by  this  note.  In  form  and  legal 
effect  the  note  binds  him  to  pay  this  amount; 
but  he  wishes  to  add  to  this  note  another 
term,  namely,  that  he  was  only  to  pay  it  out 
of  a  certain  fund,  and  this,  he  wishes  to 
prove,  was  a  contemporaneous  parol  agree- 
ment But  the  rule  is  that  the  written  con- 
tract is  considered  the  definitive  agreement  of 
the  parties,  and  parol  conversations  and  un- 
derstandings are  all  merged  in  it.  It  is  the 
only  authentic  evidence  of  the  understanding 
of  the  parties."- 

As  the  terms  of  the  note  in  question  were 
such  as  the  parties  intended  to  use,  and  their 
legal  effect  was  to  bind  the  guardian  per- 
sonally, the  parol  evidence  showing  a  differ- 
ent understanding  was  inadmissible,  and  the 
objection  of  the  plaintiff  thereto  should  have 
been  sustained.  The  order  of  the  probate 
court,  being  made  without  authority  of  the 
statute,  is  void,  and  does  not,  therefore, 
shield  t^e  guardian  from  personal  liability. 
McCalley  v.  Wilbum,  77  Ala.  549;  White- 
side T.  Jennings,  19  Ala.  7S4,  7SS;  Hudson  v. 
Holmes'  Ex'rs,  23  Ala.  580;  Beal  v.  Harmon, 
38  Mo.  436-439;  Woemer,  Guardianship,  200, 
219.  It  is  elementary  that  a  Judgment  or  or- 
der of  a  court  made  without  authority  is 
void,  and  confers  no  rights  on,  and  affords 
no  protection  to,  persons  acting  in  pursuance 
thereof.  In  the  case  of  McCSalley  v.  Wilbum, 
8iq>ra,  the  court  said:  "If  his  petition  to  the 
probate  court  had  contained  all  the  requisite 
jurisdictional  allegations,  and  the  order  of 
the  court  based  on  the  petition  had  been  oth- 
erwise regular,  it  is  very  clear  that  the  obli- 
gation given  by  the  administrator  would  have 
been  binding  on  him  in  his  representative  ca- 
pacity, and  be  would  not  have  been  in  any 
wise  personally  liable.  Such  is  the  express 
declaration  of  the  statute.  But  this  is  the 
case  only  where  the  proceedings  of  the  court 
are  valid,  so  as  to  confer  upon  the  adminis- 
trator the  legal  authority  to  bind  the  estate 
by  the  execution  of  'such  note,  bond,  or  bill.' 


Code  1876,  {  2432.  It  Is  obvious  that  an  ad- 
ministrator cannot  shield  himself  from  per- 
sonal liability,  by  refuge  under  an  order 
which  is  absolutely  void.  The  rule  of  law 
which  governs  bis  liability  is  analogous  to 
that  governing  trustees  and  agents  in  gen- 
eral. Where  he  undertakes  to  bind  the  es- 
tate, and  fails  to  do  so  for  want  of  author- 
ity, he  binds  himself  personally,  and  may  l>e 
sued  upon  his  contract  individually.  White- 
side V.  Jennings,  19  Ala.  784.  And  In  such 
cases  it  avails  him  nothing  that  he  intended 
only  to  bind  hlms^  In  his  representative  ca- 
pacity." 

It  appears  that  McGurrin  was  made  payee 
of  the  note  only  as  an  accommodation  to  the 
attorneys  beneficially  Interested.  How  this 
could  accommodate  them,  or  what  Induced 
them  to  resort  to  this  indirect  method,  was 
not  inquired  Into.  It' does  appear,  however, 
from  the  face  of  the  note,  that  two  of  the 
beneficiaries  signed  the  same  as  guardians 
of  their  respective  wards,  who,  it  is  claimed. 
It  was  Intended  should  be  bound  by  the  note 
so  signed.  It  also '  appears  that  McGurrin 
had  no  personal  interest  in  the  matter  what- 
ever, that  he  took  no  part  in  the  negotiations, 
that  the  note  at  its  execution  was  delivoed 
to  the  beneficiaries,  and  that  t»%vlou8  to  the 
time  McGurrin  purchased  the  same,  on  De- 
cember 5,  1893,  it  had  not  been  in  his  posses- 
sion. Nor  does  it  appear  that  he  was  present 
at  the  execution  of  the  note,  or  that  be  was 
advised  that  it  was  not  Intended  to  bind  the 
guardian  x)er6onally  by  the  note.  The  de- 
fendant stated  in  his  testimony  that  he  re- 
membered distinctly  that  he,  Critchlow,  and 
Varlan  were  present  at  the  execution  of  the 
note,  and,  to  the  best  of  his  recollection,  Mc- 
Gurrin was  there  also.  On  cross-examina- 
tion he  said:  "I  am  not  certain  about  Mc- 
Gurrin being  presmt  when  1  executed  the 
note  and  mortgage.  Am  certain  as  to  the 
others."  McGurrin,  being  placed  on  the  wit- 
ness stand  by  the  defendants,  testified,  in 
substance,  that  he  bought  the  note  from  Mr. 
Varlan  for  a  valuable  consideration;  that  nei- 
ther at  or  prior  to  the  time  he  purchased  the 
same  was  anything  said  about  his  not  look- 
ing to  Hurd;  that  there  was  no  understand- 
ing, expressed  or  implied,  that  be  should  not 
be  liable  on  the  note;  that  nothing  was  said 
about  It  at  all;  that  at  the  time  he  saw  tbe 
note  and  mortgage,  and  the  manner  in  which 
it  was  signed,  he  took  it  for  granted  that 
when  they  signed  their  names  In  that  way 
they  had  the  authority;  that  he  did  not  sup- 
pose Hurd  was  binding  himself  personally 
on  the  note,  and  understood  that  what  be 
was  getting  was  the  note  of  John  Blazzard. 
by  Joseph  H.  Hurd,  his  guardian;  that  he 
took  the  note  for  what  it  was  worth,  and  ex- 
pected to  hold  Hurd  if  he  had  no  authority 
to  make  tbe  note,  and  had  no  understand- 
ing by  which  Hurd  was  not  to  be  liable,  but 
supposed  he  had  authority  to  sign  the  note. 
It  does  not  appear  from  the  record  that  Mc- 
Gurrin had  any  knowledge  that  It  was  under- 
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stood  bythe  interested  parties  tbat  the  guard- . 
Ian  was  not  to  be  personally  bound.  Evi- 
dently McGurrin  supposed  that  the  legal  ef- 
fect of  the  note  wag  to  bind  the  ward,  and 
not  the  guardian;  but  would  the  fact  that 
lie  was  mistaken  in  this  deprive  him  of  the 
rights  of  an  Innocent  bolder  for  value,  and 
prevent  him  from  enforcing  the  note  accord- 
ing to  its  legal  effect?  It  would  not,  and, 
this  being  so,  the  plaintiff,  notwithstanding 
he  became  the  owner  of  the  note,  for  value, 
after  its  maturity,  is  not  deprived  of  such 
right.  As  parol  evidence  Is  not  admissible 
to  defeat  the  legal  effect  of  a  written  con- 
tract, the  terms  of  which  the  parties  Intend- 
ed to  use  if  the  beneficiaries  of  the  note  had 
I>rougbt  suit  to  recover  on  the  same,  such  evi- 
dence, to  defeat  the  legal  effect  of  the  same, 
would  not  have  been  admissible  over  their 
objection,  It  follows  that  such  evidence  would 
not  be  admissible,  over  objection  In  a  suit  by 
any  subsequent  owner  and  holder  of  said 
note  for  value.  The  attorneys  have  received 
their  fee,  and  the  debt  of  the  ward  has  been 
paid;  and.  If  the  guardian  were  not  per- 
sonally liable  on  the  note,  the  holder  of  the 
same,  for  value,  would  have  no  remedy,  for 
neither  can  he  hold  the  ward  or  guardian  on 
implied  assumpsit,  nor  do  we  know  of  any 
other  available  remedy.  The  guardian,  how- 
ever, has  a  remedy.  Under  the  provision  of 
the  statute,  he  has  the  right  to  credit  him- 
self in  his  accounts  with  any  sum  legiti- 
mately expended  or  advanced  in  the  dis- 
charge of  his  duties,  and  to  have  the  same 
satisfied  out  of  the  ward's  estate. 

It  is  alleged  In  the  answer  that  the  said 
James  Blazzard  and  Marlam  Blazzard  Steers, 
two  of  the  makers  of  said  note,  by  separate 
deeds  conveyed  to  the  plalntifr  certain  real 
estate,  and  that  there  was  deducted  from 
the  consideration  of  said  deeds  a  sum  equal 
to  one-half  of  the  amount  of  said  note,  and 
which  was  retained  by  plaintiff,  who  in  con- 
sideration of  such  retention  agreed  to  In- 
demnify and  save  harmless  the  said  James 
Bla2zsard  and  Mariam  Blazzard  Steers  against 
and  from  all  liability  upon  said  note  and  the 
mortgage  given  to  secure  the  same.  The 
evidence  shows  that  a  portion  of  the  con- 
sideration of  said  deeds  was  so  retained, 
but  the  exact  amount  is  not  shown.  When- 
ever the  plaintiff  became  the  owner  of  said 
note,  whatever  amounts  were  so  deducted 
and  retained  should,  as  to  him,  be  regarded 
and  treated  as  payments  on  the  note,  and 
the  guardian  is  only  liable  for  the  balance. 
It  further  appears  from  the  testimony  of  E. 
B.  Critchlow,  before  quoted,  that  the  guar- 
dian was  appointed  at  the  request  of  the 
attorneys  to  whom  the  fee  was  due,  and 
that  "as  to  the  execution  of  the  note  he  was 
acting  In  [their]  Interest  entirely.  It  was 
for  [their]  accommodation."  In  view  of  such 
action,  and  the  other  facts  disclosed  in  the 
■  case,  In  connection  with  the  lack  of  general 
authority  of  the  guardian  In  the  premises, 
the  parties  to  the  transaction,  as  against  the 


holder  of  the  note,  who  paid  a  valuable  and 
good  consideration  for  the  same,  should  not 
have  been  allowed  to  say  that  they  Intended 
to  bind  the  ward  only.  It  is  ordered  that 
the  Judgment  be  reversed,  at  respondents' 
costs,  with  directions  to  the  lower  court  to 
grant  a  new  trial. 

BARTCH,  J.,  concurs. 

MINER,  C.  J.  (dissenting).  I  do  not  con- 
cur in  the  opinion  of  my  learned  associate, 
Mr.  Justice  BASKIN.  While  it  Is  true  that 
ordinarily  a  guardian  who  makes  a  contract 
as  such  binds  himself,  and  not  bis  ward, 
yet  there  are  exceptions  to  the  rule  that  are 
quite  as  well  settled  as  the  rule  Itself.  The 
guardian  is  held  responsible  where  he  has 
bought  or  contracted  for  the  benefit  of  his 
ward,  and  the  law  implies  an  agreement 
on  bis  part  to  pay,  or  where  there  was  a 
written  contract,  entered  into  with  apt 
words,  to  bind  him  personally.  But  the 
promise  under  consideration  was  made  in  the 
name  of  the  principal,  and  as  his  contract, 
and  not  as  the  individual  contract  of  Hurd. 
The  makers  and  the  payee  understood,  exe- 
cuted, and  accepted  the  note  as  the  note  of 
the  principal,  and  did  not  understand  that 
Hurd  was  to  be  individually  and  personally 
bound  as  guardian.  There  are  no  apt  words 
In  the  Instrument  that  can  be  construed  In- 
to a  personal  contract  binding  the  guardian. 
The  rule  of  law  is  well  settled  that  an  agent 
or  trustee  cannot  be  held  upon  a  contract 
he  assumes  to  execute  for  another  unless 
there  are  apt  words  of  personal  obligation 
on  the  part  of  such  agent  or  trustee  written 
In  the  contract.  In  the  present  case  the 
note  did  not  contain  a  personal  promise  o^ 
the  guardian  to  pay.  It  was  not  executec 
by  Hurd  as  guardian,  but  by  John  Blazzard 
himself,  by  Hurd  as  general  guardian.  It 
was  the  note  of  John  Blazzard,  by  his  guard- 
Ian,  and  not  the  note  of  the  guardian.  The 
note  fails  to  bind  the  ward  because  of  want 
of  authority  on  the  part  of  the  guardian  to 
execute  It,  and  it  also  fails  to  bind  the 
guardian  because  it  does  not  contain  apt 
words  making  it  a  personal  obligation,  and 
because  the  payee,  with  knowledge  of  the 
facts,  relied  upon  the  power  of  the  guardian 
to  make  a  binding  contract  for  his  ward; 
and  therefore  the  mistake  is  one  of  law. 
While  there  is  a  conflict  In  the  authorities 
on  this  subject,  yet  the  general  rule  Is  as 
above  stated.  As  to  the  first  proposition, 
Mechem,  Ag.  g  550,  says:  "Where  the  prom- 
ise is  made  in  the  name  of  the  principal, 
and  as  his  contract,  the  better  opinion  is 
that  the  agent  cannot  be  held  liable  upon 
It,  but  only  for  the  deceit  or  breach  of  war- 
ranty, even  in  the  case  of  a  written  con- 
tract, where  the  assumed  relation  of  agency 
appears  upon  the  face  of  It,  •  *  •  The 
rule  sometimes  asserted,  that  whenever  the 
agent  fails  to  create  a  right  of  action  against 
his  principal  upon  the  contract  he  makes  hlm- 
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self  liable  thereon,  cannot,  therefore,  be  sus- 
tained as  a  general  rule.  The  agent  Is  only 
liable  on  the  contract  In. those  cases  In  which 
he  has  used  apt  words  to  bind  himself,  or 
has  ^pressly  pledged  his  i>ersonal  responsi- 
bility, or  In  which  the  credit  was  given  to 
him  personaUy."  Hall  v.  CrandaU,  29  Cal. 
567;  Lander  v.  Castro,  43  Cal.  497;  John- 
son T.  Smith,  21  Conn.  627;  Mechem,  Ag. 
S  550.  In  a  note  to  the  latter  citation  many 
cases  are  reported  sustaining  the  principle 
announced.  As  to  the  latter  proposition 
above,  see  1  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
1127;  Michael  v.  Jones,  84  Mo.  578;  Cement 
Co.  V.  Jones,  8  Mo.  App.  373;  Humphrey  v. 
Jones,  71  Mo.  62;  Taylor  v.  Shelton,  30  Conn. 
122;  Ogden  v.  Raymond,  22  Conn.  379;  Me- 
chem, Ag.  §  546. 

I  am  also  of  the  opinion  that  evidence  was 
admissible  to  show  the  knowledge  of  the 
parties  that  the  note  was  Intended  as  the 
obligation  of  the  principal,  and  not  of  the 
agent,  and  that  It  was  given  and  accepted 
as  such.  There  Is  some  conflict  of  author- 
ity on  this  subject,  but  the  weight  thereof 
sustains  the  doctrine  stated.  The  subject  Is 
fully  discussed  In  Mechem,  Ag.  {  441,  where 
the  authorities  are  collected,  and  the  author 
therein  states  that  the  weight  of  authority 
sustains  the  doctrine  announced.  See,  also, 
1  Rand.  Com.  Paper,  I  147.  The  case  of 
Metcalf  V.  Williams,  104  V.  S.  93,  26  L.  Ed. 
665,  and  Mechanics'  Bank  of  Alexandria  t. 
Bank  of  Columbia,  5  Wheat.  326,  also  sus- 
tain the  same  doctrine.  See,  also,  Kean  v. 
Davis.  21  N.  J.  Law,  683;  2  Notes  on  U.  S. 
Bepoi-ts,  p.  34;  and  Mechem,  Ag.  §  288.  In 
my  opinion,  the  Judgment  of  the  district 
court  should  be  afllrmed. 


(23  Utah.  20») 

In  re  OHRISTENSBN'S   ESTATE. 
(Supreme  Court  of  Utah.     Feb.  1,  1901.) 
APPEAL— REMAND— LAW  OP  CASH. 
Where  an  issue  has  been  once  determined 
hj  an  appellate  court,  and  the  cause  sent  back 
for  further  proceedings  in  accordance  with  the 
appellate  decision,  evidence  which  tends  only 
to  raise  the  issue  already  determined  by  the  ap- 
pellate court  is  properly  rejected.! 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Seventh  district; 
Jacob  Johnson,  Judge. 

In  the  matter  of  the  estate  of  Herman  J. 
Chrlstensen.  From  an  order  allowing  the 
distributive  share  to  the  widow,  Andrew  H. 
Chrlstensen  and  others  appeal.    Afllrmed. 

Ferdinand  Erlckson  and  Rawlins,  Thur 
man,  Hurd  &  Wedgwood,  for  appellants 
Zane  &  Rogers  and  W.  D.  Livingston,  for 
respondents. 

BARTCH,  J.  It  appears  from  the  record 
that  Herman  J.  Chrlstensen  died  intestate 
on  June  26,  1897,  and  that  on  July  12th  0" 

>  In  re  Cbrlstensen,  S3  Fac.  1003,  17  Utah,  412. 


the  same  year  an  administrator  of  -his  estate 
was  appointed  by  the  district  court  of  San- 
pete county,  sitting  as  a  court  of  probate. 
Thereupon  Hannah  Chrlstensen,  by  her 
guardian,  presented  to  the  court  a  petition 
alleging  that  she  was  the  lawful  wife  of  the 
deceased,  and  asking  that  an  allowance  he 
made  to  her  as  his  widow.  The  administra- 
tor, by  answer  to  the  petition,  denied  that 
the  petitioner  was  the  wife  of  the  Intestate 
at  the  time  of  his  death,  and  that  she  was 
his  lawful  widow.  At  the  trial  of  the  issue 
thus  raised  the  court  held  that  the  petitioner 
was  not  the  lawful  widow  of  the  deceased, 
and  refused  to  make  any  allowance  to  her 
out  of  his  estate.  From  that  Judgment  she 
appealed,  and  this  court,  upon  such  appeal, 
reversed  the  Judgment,  and  remanded  the 
cause  to  the  lower  court,  with  directions  "to 
recognize  the  petitioner  as  the  lawful  widow 
of  the  decedent,  and  to  adjudicate  the  rights 
of  the  respective  parties  fotud  to  have  an 
interest  In  his  estate,  and  to  make  payment 
or  distribution  thereof  according  to  law." 
The  cause  having  been  remanded  to  the  dis- 
trict court,  both  the  administrator  and  the 
appellants  herein  filed  separate  petitions, 
praying  that  final  distribution  be  made,  and 
the  estate  brought  to  a  close.  The  admin- 
istrator, in  his  petition,  alleged  that  Hannah 
Chrlstensen  was  the  widow  of  the  deceased, 
and,  as  such,  was  entitled  to  one-third  of 
the  estate.  The  appellants  alleged  that  she 
claimed  to  be  the  widow  of  deceased,  but 
was  not  such  In  fact,  and  was  not  entitled  to 
any  distributive  share  of  the  estate.  At  the 
hearing  the  court  refused  to  admit  testimony, 
ottered  by  the  appellants,  for  the  purpose  of 
proving  that  Hannah  cairlstensen  was  divor- 
ced from  the  deceased  by  a  decree  of  tlte 
probate  court  of  Sanpete  county  on  Decem- 
ber 5,  1854,  and  entered  a  decree  of  distribu- 
tion by  which  one-third  of  the  residue  of  the 
estate  was  distributed  to  her  as  the  widow 
of  the  Intestate.  On  this  appeal  it  la  insisted 
by  the  appellants  that  the  court  erred  in  ex- 
cluding the  testimony  offered  referring  to  the 
alleged  divorce.  We  see  no  error  in  the  ex- 
clusion of  such  testimony.  The  question  as 
to  the  validity  of  the  alleged  divorce  was 
presented  to  and  decided  by  this  court  upon 
the  former  appeal.  The  decree  of  divorce 
was  then  held  void,  Hannah  Chrlstensen  was 
held  to  be  the  lawful  wife  of  the  deceased, 
and  the  court  was  ordered  to  make  distribu- 
tion of  the  estate  accordingly.  In  re  Chrls- 
tensen, .17  Utah,  412,  53  Pac.  1003.  When, 
therefore,  after  the  cause  had  been  remand- 
ed with  directions  to  the  trial  court  to  rec- 
ognize the  petitioner  as  the  lawful  widow  of 
the  deceased  In  the  distribution  of  the  estate, 
the  appellants.  In  the  subsequent  proceedings, 
again  offered  substantially  the  same  evi- 
.  deuce,  for  the  purpose  of  again  trying  the 

(<  same  Issue  which  the  appellate  court  had 
passed  upon  and  determined,  the  evidence 
was  properly  rejected.  The  action  of  the 
trial  court  in  the  premises  was  strictly  In  ac- 
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cordance  Tvltb  the  mandate  of  this  court, 
and  we  find  no  reversible  error  in  the  record. 
The  Judgment  Is  affirmed,  with  costs. 

MINER,  a  J.,  and  BASKIN,  J.,  concur. 


(23  UUb,  t52) 

MARKS  V.  TAXIXJR  et  al.i 
(Supreme  Court  of  XTtah.    Jan.  12,  1901.) 

PROCEDURE— EXAMINATION  OP  WITNESS— AC- 
TION TO  REFORM— MISTAKE!— EVIDENCE- 
EQUITY  PLEADING— COMPLAINT— SUFFICIEN- 
CY—ASSIGNMENT  OF  ERROR. 

1.  If,  in  reply  to  a  question  wUch  might  be 
answered  by  a  conclusion  of  the  witness,  the 
witness  states  the  facts  instead  of  his  con- 
clusion, the  other  party  is  not  injured,  and  uo 
error  committed. 

2.  In  an  action  to  reform  a  mortgage  and 
sheriff's  deed,  when  it  appears  from  the  evi- 
dence that  one  F.  conducted  the  negotiations, 
procured  the  loan,  and  drew  the  note  and  mort- 
gtige  for  the  defendants,  although  not  directly 
authorized  to  do  so  by  them,  when  they  ac- 
cepted the  loan,  and  executed  the  note  and 
mortgage,  they  ratified  the  acts  of  F.,  and  were 
bound  thereby  as  effectually  as  if  they  had  in 
express  terms  authorized  him  to  act  as  their 
agent,  and  whatever  occurred  between  F.  and 
the  plaintiff  in  the  negotiations  which  resulted 
in  the  loan  and  the  execution  of  the  note  and 
mortgage  was  a  part  of  the  res  gestK,  and 
therefore  admissible  in  evidence. 

3.  EJvidence  that  the  person  drawing  a  mort- 
gage intended  to  include  land  other  than  that 
actually  included  is,  in  an  action  to  reform  the 
mortgage  on  the  ground  of  mistake,  material, 
and  strong  evidence  of  the  alleged  mistake. 

4.  A  complaint  in  equity,  which  sets  forth 
the  negotiations  for  a  loan  from  plaintiff  to 
defendnnts,  the  consummation  thereof,  and  al- 
leges that  by  mistake  the  property  promised 
as  security  was  not  all  included  in  the  mort- 
Kage,  sufficiently  states  the  cause  of  action  for 
reformation. 

6.  In  an  action  to. reform  a  written  instru- 
ment on  the  ground  of  mistake,  aconrt  of  equi- 
ty T^ill  not  only  reform  the  instrument  in 
which  the  mistake  occnrred,  bat  all  subsequent 
instruments  which  have  perpetuated  such  mis- 
take, so  as  to  administer  a  full  measure  of  re- 
lief, avoid  circuity  of  action,  and  promote  jus- 
tice. 

6.  Assignments  of  error  upon  the  ground  of 
insufiSciency  of  the  evidence,  without  -  stating 
the  j^rticulars  in  which  the  evidence  is  in- 
sufficient, as  required  by  section  32S1,  Rev.  St. 
1898.  cannot  be  considered. 

7.  Where,  in  an  action  to  reform,  the  defend- 
ant in  his  answer  does  not  disclaim  title  to  any 
portion  of  the  premises  described  in  the  com- 
plaint, and  when  sworn  ns  a  witness  admits 
purchasing  it,  the  proof  that  defendant  owned 
the  land  sought  to  be  included  in  the  reformed 
deed  is  sufficient. 

(Syllabus  by  the  Court) 

Appeal  from  district  court.  Salt  Lake  coun- 
ty;   Ogden  Hlles,  Judge. 

Action  by  Anna  Marks  against  Thomas  E. 
Taylor  and  Emma  L  Taylor.  Judgment  for 
plaintiff.    Defendants  appeal.    Affirmed. 

C.  S.  Patterson  and  Daniel  Harrington,  for 
appellants.    Zane  &  Rogers,  for  respondent. 

BASKIN,  J.  This  Is  an  action  to  reform 
a  mortgage,  and  the  sheriff's  deed  made  to 
the  purchaser  upon  the  sale  of  the  mortgaged 

>  Rehearing  granted  February  16,  UOL 
03  P.-67 


premises.  It  appears  that  a  short  time  pre- 
vious to  August  24,  1894,  Taylor  Bros.,  who 
were  In  the  loan  and  insurance  business,  and 
were  brothers  of  Thomas  B.  Taylor,  one  of 
the  defendants,  applied  to  one  Ernest  M. 
Fowler,  who  was  engaged  in  the  business  of 
procuring  loans,  to  procure  a  loan  for  the 
said  Thomas  B.  Taylor  on  the  security  of 
certain  real  estate  in  Salt  Lake  City;  that 
the  said  Fowler  then  applied  to  the  plain- 
tiff, from  whom  he  bad  previously  procured 
loans,  to  make  the  loan  requested  by  Tay- 
lor Bros.;  that  Taylor  Bros.,  before  the  said 
Fowler  applied  to  the  plaintiff  to  make  the 
loan,  bad  shown  him  the  real  estate  upon 
which  the  desired  loan  was  proposed,  and 
that  the  same  was  Inclosed  by  an  old  fence 
and  the  walls  of  buildings  thereon;  that  the 
said  Fowler,  before  the  loan  was  made,  went 
with  the  plaintiff  upon  the  ground,  and  point- 
ed out  the  premises,  and  showed  her  the 
buildings  thereon;  that  after  the  plaintiff 
was  shown  the  premises  she  consented  to 
make  the  desired  loan  of  ^,000,  and  the 
said  Fowler  thereupon  drew  up  a  note  f«r 
the  amount,  and  a  mortgage  to  secure  the 
same,  but  Instead  of  Including,  as  he  Intend- 
ed, the  premises  pointed  out  to  him  by  Tay- 
lor Bros.,  and  by  Wm  to  the  plaintiff,  by 
mistake  and  oversight  only  a  portion  of  the 
premises  so  pointed  out  were  Included  in  the 
description.  This  note  and  mortgage  was 
executed  and  delivered  to  the  plaintiff  upon 
the  payment  by  her  of  the  said  sum  of  |3,- 
000.  The  plaintiff  testified  that  at  the  time 
she  loaned  the  money  she  supposed  she  was 
obtaining  as  security  the  property  that  Fow- 
ler pointed  out  to  her,  and  would  not  have 
made  the  loan  If  she  had  known,  or  had  any 
reason  to  believe,  that  the  mortgage  did  not 
embrace  the  premises  shown  to  her,  and  that 
she  relied  on  Mr.  Fowler  and  Taylor  to  see 
that  she  got  what  she  bargained  for.  It 
further  appears  that  Fowler  was  paid  a  com- 
mission by  Taylor  Bros.;  that,  upon  default 
In  the  payment  of  the  note  being  made,  the 
mortgage  was  foreclosed,  and  the  mortgaged 
premises  were  bid  in  by  the  plaintiff,  and 
after  the  period  of  redemption  bad  expired 
a  deed  to  her  of  the  premises  was  made  by 
the  sheriff,  and  she  took  possession  of  the 
same;  that  the  plaintiff  for  a  long  time  aft- 
er the  foreclosure  sale  and  after  the  execu- 
tion of  the  sheriffs  deed  was  ignorant  that 
the  mortgage  did  not  Include  all  of  the  prop- 
erty pointed  out  to  her;  that  afterwards  the 
said  Thomas  E.  Taylor  made  claim  to  the 
portion  of  the  premises  pointed  out  to  the 
plaintiff,  which  by  mistake  and  oversight 
was  omitted  from  the  description  of  the 
property  in  the  mortgage,  and  began  to  tear 
down  a  building  situated  thereon,  where- 
upon the  plaintiff  instituted  this  action. 

The  defendants  do  not  deny  the  execution 
and  delivery  by  them  of  said  note  and  mort- 
gage. The  foregoing  facts,  in  8ut>8tance, 
were  alleged  in  the  complaint  and  are  em- 
braced by  the  findings  of  fact  of  the  trial 
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coart,  and  are  fully  niBtained  by  tbe  evl- 
dence.  A  decree  wae  made  and  entered  la 
the  court  below,  as  prayed  for  in  the  com- 
plaint, and  from  this  decree  thia  appeal  la 
taken. 

On  the  direct  examination  of  Fowler,  after 
be  had  stated  that  be  had  had  something 
to  do  with  the  making  of  the  loon,  he  was 
asked  by  plaintilTs  counsel:  "For  whom 
were  you  acting  In  that  direction?"  To  this 
question  the  defendants'  counsel  objected,  on 
the  ground  that  the  question  called  for  the 
conclusion  of  the  witness.  The  objection 
was  overruled,  and  the  action  of  the  court 
was  excepted  to,  and  is  assigned  as  error. 
The  witness,  instead  of  answering  the  ques- 
tion directly,  stated,  without  further  objec- 
tion, the  facts  relating  to  him  hereinbefore 
set  out  and,  as  these  facts  show  for  whom  he 
acted,  the  appellants  were  in  no  wise  Injured. 

The  second  assignment  of  error  discussed 
In  the  brief  of  appellants  is  as  follows: 
"That  the  court  erred  in  overruling  the  mo- 
tion of  the  defendants  to  exclude  from  the 
record  all  the  testimony  of  the  witness  Er- 
nest M.  Fowler  in  regard  to  the  conversation 
with  the  plaintiff,  for  the  reason  that  no  tes- 
timony was  ofTered  or  Introduced  by  the 
plaintiff  which  tended  to  show  that  the  wit- 
ness was  the  agent  of  the  defendants."  No 
reference  is  made  in  the  brief  either  to  the 
abstract  or  transcript  where  such  a  motion 
was  made,  and,  after  careful  search  in  both, 
we  have  been  unable  to  discover  that  such 
a  motion  was  made.  In  the  transcript,  how- 
ever, early  in  the  examination  of  Fowler,  a 
motion  was  made  to  strike  out  his  testimony 
previously  given,  on  the  gnround  mentioned, 
but,  after  that  motion  bad  been  overruled,  he 
was  examined  and  cross-examined,  re-exam- 
ined and  recross-examlned,  at  great  length, 
and  no  motion  was  made  to  strike  out  his  tes- 
timony given  subsequent  to  the  first  motion. 
The  trial  court  had  not,  therefore,  passed 
upon  any  such  motion  as  that  upon  which 
said  assignment  of  error  Is  based.  However, 
as  it  appears  from  the  evidence  that  Fowler 
conducted  the  negotiations,  procured  the  loan, 
and  drew  the  note  and  mortgage  for  the  de- 
fendants, although  not  directly  authorized  to 
do  so  by  the  defendants,  when  they  accepted 
the  loan  and  executed  the  note  and  mort- 
gage, they  ratified  Fowler's  acts,  and  were 
bound  thereby  as  effectually  as  if  they  had 
in  express  terms  authorized  him  to  act  as 
their  agent,  and  whatever  occurred  between 
Fowler  and  the  plaintiff  in  the  negotiations 
which  resulted  in  the  loan  and  the  execution 
of  the  note  and  mortgagewasapart  of  the  res 
gestte,  and  therefore  admissible  In  evidence. 

Counsel  for  the  plaintiff  asked  Fowler  the 
following  question:  "In  drawing  the  mort- 
gage, did  you  intend  to  have  other  property 
Chan  that  Included  in  the  mortgage?"  To 
this  question  defendants'  counsel  objected, 
on  the  ground  that  it  was  immaterial,  and 
aasigns  as  error  the  overruling  of  this  ob- 
jection. Certainly,  If  Fowler  Intended  to  In- 
fllode  ta  tiiA  mortgage  the  laud  claimed  to 


have  been  erroneously  omitted,  and  which 
was  pointed  out  by  him  to  the  plaintiff,  that 
fact  was  strong  evidence  of  the  alleged  mis- 
take. The  question  was  well  calculated  to 
elicit  the  facts,  and  was  therefore  proper. 

The  appellants  also  rely  upon  the  follow- 
ing assignments  of. error:  "That  the  court 
erred  In  overruling  defendants'  motion  for 
nonsuit  at  the  close  of  the  plaintiff's  testi- 
mony for  the  following  reasons:  (a)  Tliat 
the  complaint  failed  to  state  a  cause  of  ac- 
tion; (b)  that  the  court  had  no  Jurisdiction 
to  grant  the  relief  prayed  for;  (c)  that  there 
was  no  sufficient  evidence  offered  or  Intro- 
duced to  show  that  the  defendants  were 
guilty  of  any  false  or  fraudulent  statements, 
or  that  the  plaintiff  was  misled  thereby;  (d) 
that  there  was  no  sufficient  evidence  to  prove 
that  the  plaintiff  and  the  defendants,  either 
through  themselves  or  agents,  were  mutual- 
ly mistaken  In  drawing  the  mortgage  describ- 
ed In  plaintifTs  complaint;  (e)  that  there  was 
no  sufficient  evidence  to  prove  that  the  plain- 
tiff and  the  defendants,  either  through  them- 
selves or  through  their  agents,  mutually 
agreed  upon  any  contract  other  than  that 
contained  In  the  mortgage;  (f)  that  there 
was  no  evidence  offered  by  the  plaintiff  to 
prove  that  any  part  of  the  property  whldi 
the  plaintiff  sought  to  recover  by  a  reformed 
decree  was  ever  owned  by  the  defendants; 
(g)  that  the  evidence  showed  that  the  plain- 
tiff had  been  negligent  In  not  sooner  discov- 
ering and  asserting  her  alleged  claim." 

In  regard  to  assignments  "a"  and  "b,"  in 
the  case  of  Qulvey  v.  Baker,  87  Gal.  465,  the 
scrivener,  in  drawing  up  a  mortgage,  made  a 
mistake  in  the  description  of  a  lot  which  be 
intended  to  describe,  by  transposing  the  num- 
bers of  the  block  and  range.  The  mortgage 
was  afterwards  foreclosed,  and  the  mort- 
gagee became  the  purchaser,  and  took  pos- 
session. Afterwards,  Qulvey,  who  claimed 
nnder  a  chain  of  conveyances  from  the  mort- 
gagor, brought  a  suit  of  ejectment  against 
the  party  in  possession,  who  claimed  under 
mesne  conveyance  from  the  mortgagee.  The 
defendant  set  up  as  an  equitable  defense 
the  mistake  in  tbe  desorlption  of  the  mort- 
gage. In  the  opinion  rendered  in  the  case, 
the  court  said:  "But  it  is  said  the  mortgage 
cannot  now  be  reformed,  becanse  it  has  be- 
come merged  in  the  Judgment  of  foreclosure, 
and  that  it  Is  not  competent  for  a  court  of 
equity  to  reform  the  Judgment  and  the  sher- 
iff's deed.  We  have  been  referred  to  no  au- 
thorities in  support  of  this  proposition,  and, 
on  principles  of  reason  and  Jtistlce,  we  do 
not  perceive  why  a  court  of  equity  may  not 
reform  mistakes  in  Judgments  or  decrees  in 
like  manner  as  In  written  instruments.  Bat 
It  is  said  there  was  no  mistake,  either  In  the 
decree  or  sheriff's  deed,  wbldi  followed  the 
description  in  the  mortgage,  and  could  not 
have  done  otherwise,  and  consequently  there 
Is  no  mistake  to  reform  In  either  of  them. 
As  well  might  it  be  claimed  that  if  there  be 
a  mistake  In  the  first  of  a  series  of  convey- 
ances, which  was  carried  out  through  all 
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the  snbsequent  conyeyaii>'e8,  the  court  could 
only  correct  the  mistakes  in  the  first  deed, 
and  that.  In  fact,  there  was  no  mistake  in 
the  subsequent  deeds,  which  were  correctly 
copleo  from  the  first,  as  they  were  intended 
to  be.  But  a  court  of  equity  does  not  admin- 
ister j-ustice  on  these  narrow  principles.  It 
will  not  only  go  back  to  the  original  error 
and  reform  it,  but  will  administer  complete 
Justice,  by  correcting  all  subsequent  mistakes 
which  grew  out  of,  and  were  superinduced 
by,  the  first.  It  would  be  a  vain  thing  to  re- 
form the  first  and  perpetuate  the  last  by  re- 
fusing to  disturb  it  The  mle  in  equity  is 
to  do  nothing  in  halves,  but  in  proper  cases 
to  administer  a  full  measure  of  relief,  so  as 
to  avoid  circuity  of  action  and  promote  the 
ends  of  Justice."  Donald  v.  Beals,  67  Cal. 
405.  In  the  case  of  Bom  v.  Schrenkeisen, 
110  N.  Y.  55,  50,  17  N.  E.  339,  the  conrt  said: 
"In  such  a  case,  If,  by  the  mistake  of  the 
scrivener  or  by  any  ol3ier  Inadrertence,  the 
writing  does  not  express  the  agreement  actu- 
ally made,  it  may  l>e  reformed  by  the  court 
It  Is  only  where  the  action  is  to  reform  the 
agreement  itself  that  It  is  required  that  it 
should  be  alleged  in  the  pleading  and  proved 
on. the  trial  that  the  mistake  was  mutuaL 
Where  there  is  no  mistake  about  the  agree- 
ment, and  the  only  mistake  alleged  is  in  the 
reduction  of  that  agreement  to  writing,  such 
mistake  of  the  scrivener,  or  of  either  party, 
no  matter  how  it  occurred,  may  be  correct- 
ed. Pitcher  V.  Hennessey,  48  N.  Y.  US." 
In  the  case  at  bar  the  conditions  upon  which 
the  loan  was  made  were  agreed  upon  by  and 
between  Fowler  and  the  plaintiff,  and  the 
evidence  shows  beyond  doubt  that  it  was 
agreed  that  the  loan  should  be  secured  by  a 
mortgage  upon  the  premises  pointed  out  by 
Fowler  to  the  plaintiff,  and  that  Fowler,  in 
drawing  the  mortgage,  by  mistake  omitted 
part  of  the  premises  which  it  was  Intended 
should  be  included  therein.  In  the  case  of 
Smith  V.  Jordan,  13  Minn.  264,  270  (Gil.  246), 
the  court  said  that:  "Whether  the  error  in  a 
written  contract  is  the  result  of  intentional 
or  unintentional  misstatements  of  the  de- 
fendants is  Immaterial,  for  a  court  of  equity 
has  power  to  correct  it  as  well  In  the  former 
as  In  the  latter  case.  •  •  •  The  charge 
here  Is  that  the  agreement  of  the  parties  was 
not  correctly  reduced  to  writing;  that  the 
error  Is  the  result  of  fraud  or  mistake."  In 
the  case  at  bar  the  evidence  clearly  shows 
that  the  error  in  the  mortgage  resulted  from 
mistake,  and  not  from  fraud.  It  ia  clear 
that  the  complaint  stated  a  cause  of  action, 
and  that  the  court  below  had  Jurisdiction  to 
grant  the  relief  prayed  for. 

Assignments  "c,"  "d,"  and  "e"  we  cannot 
consider,  because  the  particulars  in  which 
the  evidence  is  insufficient  are  not  specified 
In  the  exceptions,  as  required  by  section  32Si, 
Rev.  8t  180a  Van  Pelt  v.  Park,  18  Utah, 
141,  66  Pac.  381. 

In  regard  to  assignment  "f,"  the  defendant 
Thomas  K.  Taylor  testified  as  follows:  "I 
obtained  tbe  tltie  to  the  south  5  rods  of  this 


ground  several  years  after  I  obtained  ttaa 
title  to  the  north  S  rods.  In  the  beginning 
I  owned  26%  feet  front  and  6  rods  deep  only. 
My  next  purchase  was  the  4  by  6  rods  In  the 
rear,  which  would  include  all  the  ground  de- 
scribed in  plaintifTs  complaint  except  the 
entrance  to  the  stairway."  This  defendant 
in  his  answer  did  not  disclaim  title  to  any 
portion  of  the  premises  described  in  the  com- 
plaint 

Assignment  "g"  Is  not  supported  by  the 
evidence. 

There  are  several  assignments  based  upon 
alleged  insufficiency  of  the  evidence  to  sup- 
IK)rt  certain  parts  of  the  findings.  The  par- 
ticulars in  which  the  evidence  is  InsufficleDt 
in  these  respects  are  not  specified.  However, 
we  are  of  the  opinion  that  the  findings  are 
supported  by  the  evidence. 

There  are  some  other  assignments  of  minor 
Importance,  ti^Icb  It  is  not  necessary  to  spo- 
dfically  pass  upon.  There  is  no  reversible 
error  appearing  in  the  record.  It  is  ordered 
that  the  Judgment  of  the  court  below  be  af- 
firmed, with  costs. 

MINER,  a  J.,  and  BARTCH.  T..  eoncnr. 


(23  UtaH,  183) 

BLLISON  V.  BARNB8. 

(Supreme  Court  of  Utah.     Jan.  10,  IflOl.) 

ELECTIONS— MEMBERS    OP    CHIOISLATURBI— JU 
RISDICTION— COURTS— TRIAL. 

1.  The  provisions  of  Const,  art.  6,  |  10,  mak- 
ing each  house  of  the  legislature  the  jadge  of 
the  election  and  qualifications  of  its  members, 
is  nn  exclusive  grant  of  power  to  each  bouse, 
forbidden  to  be  exercised  by  article  6,  §  1,  by 
any  person  in  the  exercise  of  po-wers  belonging 
to  a  different  department  of  the  government, 
and  the  courts  have  no  jurisdiction  to  try  avA 
determine  contests  for  seats  in  the  legislature.' 

2.  Where  the  trial  by  a  court  of  an  election 
contest  would  be  a  vain  and  fruitless  proceed- 
ing, and  another  trial  by  the  state  senate  would 
be  necessary  to  determine  the  rights  of  par- 
ties, tbe  court  will  not  assume  Jurisdiction  for 
any  purpose. 

3.  Under  proper  proceedings  courts  may  de- 
termine all  matters  pertaining  to  the  conduct  of 
elections  and  the  returns  thereof,  incIudinK  the 
issuance  of  a  certificate  of  election  of  a  candidate 
elected  to  the  oifice  of  legislator  who  has  receiv- 
ed a  majority  of  legal  votes,  bat  through  fraud 
has  been  deprived  of  the  certificate  showing  his 
prima  facie  right  to  the  office. 

(Syllabus  by  the  Court) 

Appeal  from  district  court  Second  district; 
before  Justice  H.  H.  Rolapp. 

Action  by  Bphraim  P.  Ellison  against  J. 
G.  M.  Barnes.  Judgment  for  defendant 
Plaintiff  appeals.    Affirmed. 

I  Pierce,  CJrltchlow  &  Barrette,  P.  Ij.  Wil- 
liams, and  D.  H.  Wenger,  for  appellant  J.  H. 
Moyle  and  Rawlins,  Thurman,  Hnrd  ft 
Wedgwood,  for  respondent 

BASKIN,  J.  This  Is  an  action  contesting, 
under  tbe  provisions  of  chapter  8,  p.  282,  Rev. 
St  1898,  tbe  election  of  tbe  respondent  to  the 

>  8««  Kimball  v.  City  ot  OranUTlU*.  tZ  Fao.  1.  tl 
VUh.  K8.  45  L.  R.  A.  618. 
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office  of  state  senator.  A  demurrer  to  tbe 
complaint  was  sustained  on  the  ground  tbat 
the  court  below  bad  no  Jurisdiction  to  try 
and  determine  tbe  same.  Upon  tbe  demur- 
rer being  sustained,  tbe  appellant  rested,  and 
judgment  dismissing  tbe  action  was  render- 
ed. Tbe  only  question,  therefore,  presented 
is  whether  the  court  below  had  jurisdiction. 
Section  914  of  said  chapter  provides  that 
"the  election  of  any  person  to  any  public 
office  •  •  •  may  be  contested"  on  tbe 
grounds  therein  stated.  Section  917  provides 
that  tbe  contestant  "must,  within  forty  days 
after  tbe  return  day  of  the  election,  file  with 
the  clerk  of  the  district  court  of  the  county 
within  or  for  which  such  office  is  to  be  exer- 
cised a  written  statement  setting  forth  spe- 
cifically" the  requirements  therein  mention- 
ed, among  which  are  the  grounds  of  such 
contest.  The  appellant  complied  with  all 
the  requirements  of  said  section.  It  appears 
that  both  the  appellant  and  respondent  were 
regularly  nominated  as  candidates  for  the 
office  of  state  senator  in  the  Third  senatorial 
district,  and  were  voted  for  at  the  late  gen- 
eral election.  Upon  the  canvass  of  the  votes 
by  the  canvassing  board  the  board  deter- 
mined that  the  respondent  had  received  one 
more  vote  than  the  appelfant,  and  issued  to 
the  respondent  a  certificate  of  election.  The 
appellant  alleged  that  seven  illegal  votes 
were  cast  and  counted  for  the  respondent, 
and  tbat  certain  legal  votes  cast  for  the  ap- 
pellant were  rejected,  and  that  a  correct  can- 
vass of  the  votes  would  show  that  he  was 
elected.  Section  925  of  said  chapter  pro- 
vides that,  "if  in  any  such  case  it  appears 
that  a  person  other  than  the  one  returned 
has  the  highest  number  of  legal  votes,  the 
court  must  declare  such  person  elected." 
The  canvassing  board  were  not  made  parties 
to  this  action,  and  it  is  not  sought  to  have 
a  recanvass  of  the  votes,  but  the  only  re- 
lief sought  is  a  declaration  by  the  court,  as 
provided  under  the  last  section  referred  to, 
that  the  appellant  has  been  elected.  Such 
a  declaration,  if  made,  would  be  of  no  avail 
to  the  api)ellant;  nor  could  any  judgment 
rendered  in  the  case  in  favor  of  tbe  appel- 
lant be  enforced,  because  under  the  provi- 
sions of  the  constitution  the  state  senate 
has  the  exclusive  jurisdiction  to  determine 
which  of  the  parties  was  elected  and  en- 
titled to  a  seat  in  that  body.  Const,  art.  6, 
5  10,  provides  that  "each  house  shall  be  the 
judge  of  the  election  and  qualifications  of 
its  members."  Article  5,  §  1,  provides  that 
"the  powers  of  the  government  of  the  state 
of  Utah  shall  be  divided  into  three  distinct 
departments,  the  legislative,  the  executive 
and  the  judicial;  and  no  person  charged 
with  the  exercise  of  powers  properly  belong- 
ing to  one  of  these  departments,  shall  exer- 
cise any  functions  appertaining  to  either  of 
the  others,  except  In  the  cases  herein  ex- 
pressly directed  or  permitted."  Article  1,  S 
20,  provides  that  "the  provisions  of  the  con- 
fititutiou  are  mandatory  and  prohibitory,  un- 


less by  express  words  they  are  declared 
otherwise."  The  powers  conferred  upon  each 
house  of  the  legishiture  under  section  10,  arL  G. 
are  forbidden  to  be  exercised,  by  article  3, 
{  1,  by  any  person  in  the  exercise  of  pow- 
ers belonging  to  a  different  department  of 
the  government  Neither  Is  it  anywhere  de- 
clared in  the  constitution  that  the  power  con- 
ferred upon  each  house  to  judge  of  the  elec- 
tion and  the  qualifications  of  Its  members 
is  otherwise  than  prohibitory  in  respect  to 
the  other  departments.  Chief  Justice  Bartch, 
in  the  opinion  In  the  case  of  Kimball  v. 
City  of  GrantsvUle,  19  Utah,  368,  57  Pac.  1, 
45  L.  R.  A.  628,  said,  "The  apportionment 
of  distinct  power  to  one  department  of  It- 
self implies  an  inhibition  against  Its  exer- 
cise by  either  of  the  other  departments." 
It  therefore  follows  that  that  power  is  ex- 
clusively lodged  in  each  house  of  tbe  legis- 
lature, and  the  courts  have  no  jurisdiction 
to  try  and  determine  contests  for  seats  in 
the  legislature. 

It  is  conceded  by  counsel  for  tbe  appellant 
that  any  decision  which  the  court  may  make 
in  this  case  would  not  bind  the  senate,  but 
tliat  It  would  still  possess  the  right  to  try  and 
finally  determine  which  of  the  parties  was 
elected  and  should  be  seated.  Therefore  a 
trial  and  determination  by  the  court  would  not 
settle  the  rights  of  either  of  the  parties,  but 
another  trial  by  the  senate  would  be  necessary 
to  accomplish  that  end.  A  trial  and  deter- 
mination of  such  cases  by  the  court  would  be 
a  vain  and  fruitless  proceeding.  Chapter  9  of 
the  elecUon  law  (page  282,  Rev.  St.  1898)  does 
not,  as  claimed  by  the  appellant,  warrant  the 
contest  In  question.  In  the  case  of  State 
V.  Gilmore,  20  Kan.  551,  the  court  say:  "An 
act  which  purported  to  grant  to  the  district 
court  power  to  remove  from  office  must  be 
construed  as  not  embracing  members  of  the 
legislature;  or,  if  tbe  language  specifically 
names  or  necessarily  includes  them,  then,  as 
to  them,  the  act  is  unconsUtutloiial."  Un- 
der constitutions  containing  provisions  similar 
to  section  10,  art.  6,  of  our  constitution,  the 
views  hereinbefore  expressed  are  fully  sustain- 
ed by  the  authorities.  The  -following  Is  a 
quotation  from'  the  opinion  of  the  court  In  the 
case  of  Dalton  v.  State,  43  Ohio  St  652,  680: 
"The  jurisdiction  of  each  house  to  decide  upon 
the  elections,  returns,  and  qualification  of  its 
own  members  is  supreme  and  exclusive.  Cool- 
ey,  Const  Lim.  133;  State  v.  Jarrett  17  Md. 
309;  People  v.  Mahaney,  13  Hlcta.  481.  No 
court  of  the  state  has,  nor  is  it  possible  under 
our  present  constitution  to  Clothe  any  court 
of  tbe  state  with,  the  power  to  decide  upon 
the  validity  of  the  returns  of  the  election  of 
any  candidate  for  either  house,  or  to  decMe 
him  elected  or  defeated."  It  was  held  hi  the 
case  of  People  v.  Mahaney,  In  an  opinion  de- 
livered by  Judge  Cooley  (13  Mich.  481),  that 
the  constitution  of  Michigan,  providing  that 
each  house  shall  judge  of  the  qualifications, 
elections,  and  returns  of  its  members,  confers 
upon  each  house  powers  of  a  judicial  nature. 
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in  the  exercise  of  which  Its  decision  Is  conclu- 
sive, and  not  subject  to  review  by  the  coiu±s; 
and  In  his  Constitutional  Limitations  (page 
207)  he  says  that:  "When  only  the  legislative 
power  is  delegated  to  one  department,  and  the 
judicial  to  another,  it  Is  not  important  that 
the  one  should  be  expressly  forbidden  to  try 
causes,  or  the  other  to  malte  laws.  The  as- 
sumption of  judicial  power  by  the  legislature 
In  such  a  case  is  unconstitutional,  because, 
though  not  expressly  forbidden,  it  Is  neverthe- 
less Inconsistent  with  the  provisions  which 
bave  conferred  upon  another  department  the 
power  the  legislature  Is  seeldng  to  exercise. 
And  for  similar  reasons  a  legislative  act 
which  should  imdertake  to  make  a  judge  the 
arbiter  in  his  own  controversies  would  be  void, 
becau.se,  though  in  form  a  provision  for  the 
exercise  of  judicial  power,  in  substance  it 
■would  be  the  creation  of  an  arbitrary  and  irre- 
sponsible authority,  neither  legislative,  execu- 
tive, nor  judicial,  and  wholly  unknown  to  con- 
stitutional government."  And  on  page  568  be 
says  that:  "In  determining  questions  concern- 
ing contested  seats,  the  house  will  exercise  Ju- 
dicial power,  but  generally  in  accordance  with 
a  course  of  practice  which  has  sprung  from 
precedents  in  similar  cases;  and  no  other  au- 
thority is  at  liberty  to  hiterfere."  And  on 
I>age  192  he  says:  "The  legislative  and  Judi- 
cial are  co-ordinate  departments  of  the  govern- 
ment, of  equal  dignity.  Each  is  alike  supreme 
in  the  exercise  of  its  proper  functions,  and 
cannot,  directly  or  indirectly,  while  acting 
Tvlthln  the  limits  of  Its  authority,  be  subjected 
to  the  control  or  supervision  of  the  other,  with- 
out an  unwarrantable  assumption  by  that  other 
of  power  which,  by  the  constitution,  is  not 
conferred  upon  It"  Wheeler  v.  Board,  94 
Mich.  448,  53  N.  W.  914.  It  Is  held  In  the 
case  of  Bingham  v.  Jewett,  66  N.  H.  382,  29 
Aa  694,  that  "the  power  of  the  'judge  of 
returns,'  which  the  constitution  has  vested  In 
the  house,  cannot  be  transferred  to  the  court 
by  the  house  or  the  legislature."  In  the  case 
of  People  V.  Metzker,  47  Gal.  524,  the  court 
said:  "The  eighth  section  of  article  4  of  the 
constitution,  relating  to  the  legislative  depart- 
ment of  the  state  government,  is  as  follows: 
'li^ach  house  shall  choose  its  own  oihcers,  and 
Judge  of  the  qualifications,  elections,  and  re- 
turns of  its  own  members.'  The  words  of  the 
constitution  and  of  the  statute,  being  identical, 
should  receive  the  same  construction.  It  Is 
settled  beyond  controversy  that  those  words  of 
the  constitution  confer  upon  each  house  the 
exclusive  power  to  judge  of  and  determine  the 
qualifications,  elections,  and  returns  of  its  own 
members;  and  it  follows  that  the  common 
council  of  a  city,  to  which  that  section  of  the 
act  is  applicable,  possesses  the  like  exclusive 
authority  to  Judge  of  and  determine  the  quill- 
ficatlona,  elections,  and  returns  of  its  own 
members."  In  Paine,  Elect.  |  972,  it  Is  sUted 
that:  "The  Jurisdiction  of  the  house  of  repre- 
sentatives in  contested  election  cases  does  not 
clq>end  upon  the  presence  or  absence  of  any 
of  the  requisites  prescribed  by  the  statute  for 


the  notice  of  contest  No  statutory  provision 
can  Impair  or  enlarge  the  Jurisdiction  of  the 
house  in  such  cases.  In  this  regard  the  house 
is  above  all  statute  law.  It  stands  upon  the 
constitution  Itself.  No  act  of  congress  can  add 
to,  subtract  from,  or  modify  that  Jurisdiction. 
From  the  foundation  of  the  government  it  has 
exercised  the  Jurisdiction  under  the  federal 
constitution.  It  exercised  the  Jurisdiction  on 
the  petition  of  a  claimant  of  the  contested  seat 
or  of  citizens  not  claimants,  long  before  any 
statute  providing  for  a  notice  of  contest  was 
enacted.  Each  house  of  representatives,  dur- 
ing Its  entire  term,  has  an  absolute  and  inde- 
feasible right  to  judge  of  the  elections,  re- 
turns, and  qualifications  of  its  members,  not 
only  of  those  who  occupy  contested  seats,  but 
of  aU  Its  members  without  exception."  And 
In  section  811  It  is  stated  that  "the  constitu- 
tional provision  that  contested  elections  for  the 
office  of  governor  shall  be  determined  by  both 
houses  of  the  general  assembly  in  such  man- 
ner as  is,  or  may  hereafter  be,  prescribed  by 
law,  constitutes  the  general  assembly  a  Judi- 
cial tribunal,  with  the  exclusive  Jurisdiction  of 
such  contests."  And  In  section  811  it  is  said: 
"The  power  to  adjudicate  contested  election 
cases  in  any  or  all  departments  is  to  be  exer- 
cised by  that  tribunal  on  which  it  is  conferred 
by  the  constitution."  1  Kent  Comm.  235; 
Story,  Const  §!  832,  833;  Black,  Const  Law, 
p.  263,  i  102.  In  the  case  of  People  v.  HaU, 
80  N.  Y.  117-122,  it  is  aptly  stated  that: 
"Though  the  constitution  confers  upon  speci- 
fied courts  general  Judicial  powers,  there  are 
certain  powers  of  a  judicial  nature,  which,  by 
the  express  terms  of  the  same  instrument,  are 
given  to  the  legislative  body,  and  among  them 
this  which  we  are  considering.  All  powers 
are  then  in  the  hold  of  the  people.  They  are 
about  to  distribute  these  powers  among  the 
bodies  which  they  at  the  same  time  create. 
When  it  Is  said,  on  such  occasion,  to  either 
house  of  the  legislature,  'You  are  to  be  the 
Judge  of  the  election  of  the  members  to  your 
body,'  there  Is  a  specific  conferment  of  this 
particular  power;  and  when  it  is  said  at  the 
same  time  to  the  judicial  body,  'You  are  to 
have  general  jurisdiction  in  law  and  equity,' 
though  the  conferment  of  power  is  general, 
there  is,  by  force  of  the  concurrent  action,  ex- 
cepted from  the  general  grant  the  specific  au- 
thority definitely  bestowed  with  the  same 
breath  upon  another  body.  In  such  case  it 
may  well  be  that  a  form  of  words  In  the  In- 
strument that  cletCrly  makes  a  gift  of  judicial 
power  to  one  co-ordinate  body  should  be  con- 
strued as  reserving  the  particular  power  thus 
bestowed  from  the  general  conferment  of  Ju- 
dicial power  by  the  same  instrument,  at  the 
same  time,  upon  another  co-ordinate  body. 
The  power  thus  given  to  the  houses  of  the 
legislature  is  a  Judicial  power,  and  each  house 
acts  in  a  Judicial  capacity  when  It  exerts  it 
The  express  vesting  of  the  Judicial  power  in 
a  particular  case  so  closely  and  vitally  affect- 
ing the  body  to  whom  that  power  is  given 
takes  It  out  of  the  general  Judicial   power. 
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which  is  at  the  same  time,  in  pursuance  of  a 
general  plan  that  has  regard  in  each  palt  to 
every  other  part,  liestowed  upon  another  body; 
both  bodies  being  cotemporaneous  in  origin, 
and  equal  in  dignity,  degree,  and  proposed 
duration."  The  senate,  under  the  provisions  of 
the  constitution,  has  the  exclusive  Jurisdiction 
to  try,  determine,  and  declare  which  of  the 
parties  to  tlUs  action  has  been  legally  elected. 
It  is  ordered  that  the  judgment  of  the  court 
below  be  affirmed,  at  appellant's  costs. 

MINER,  C.  J.,  and  BARTCH,  J.  (concur- 
ring in  the  judgment).  It  appears  from  the 
face  of  the  petition  herein  that  this  action  was 
brought  to  try  the  right  of  the  petitioner  to 
hold  the  office  of  state  senator,  and  not  for 
the  purpose  of  determining  to  whom  the  certif- 
icate of  election  should  be  issued  by  the  board 
of  canvassers.  We  therefore  concur  in  the 
judgment  on  the  ground  that  the  courts  are 
not  the  proper  tribunals  to  determine  the  title 
to  the  office  of  a  member  of  the  legislature, 
although,  in  our  opinion,  the  courts,  where 
proper  proceedings  are  instituted  against  prop- 
er parties,  have  jurisdiction  to  determine  all 
matters  pertaining  to  the  conduct  of  elections, 
and  to  the  returns  thereof,  including  the  issu- 
ance of  a  certificate  of  election  to  every  per- 
son, candidate  for  office  of  legislator  as  well 
as  for  any  other  office,  who,  at  any  election, 
has  received  a  majority  of  the  legal  votes  cast 
for  such  office,  and  who  has,  through  fraud  or 
other  improper  or  unlawful  means,  been  de- 
prived of  a  certificate  of  election  showing  his 
prima  facie  right  to  the  office.  It  will  be  no- 
ticed that  our  constitutional  provision,  in  article 
6,  $  10,  differs  from  those  of  other  state  con- 
stitutions referred  to.  In  that  the  word  "re- 
turns'" 18  omitted.  See  citations  of  Mr.  Jus- 
tice RASKIN  in  his  opinion.  O'FerraU  v. 
Colby,  2  Minn.  180  (Gil.  148);  People  v.  Hil- 
liard,  29  lU.  413;  Rosenthal  v.  Board  (Kan. 
Sup.)  32  Pac.  129,  19  L.  R.  A.  157. 


(23  Utah,  120) 

GORRINGB  v.  READ. 

(Supreme  (3ourt  of  Utah.     Jan.  7,   1901.) 

UNLAWFUL,  TRANSACTIONS— EQUITY— DURESS 
—RIGHTS  OF  PARTY  EXERTING  IMPROPER 
influence:— USE  op  CRIMINAL  PROCESS- 
CONTRACT  INDUCED  BY  THREAT— IMPRISON- 
MENT OF  RELATIVE!— EVIDENCE— ACTION  TO 
CANCEL  DEED  — PRIMA  FACIE  CASE  —  NON- 
SUIT. 

1.  A  court  of  equity,  acting;  on  the  maxim, 
"In  pari  delicto  potior  est  conditio  defendentis 
et  possidentis,"  will  not  interpose  to  aid  parties 
who  are  concerned  in  unlawful  transactions 
or  agreements;  but  where  public  policy  requires 
relief  to  be  (fiven,  and  when  the  parties,  thouRh 
in  delicto,  are  not  in  pari  delicto,  the  maxim 
does  not  apply. 

2.  The  very  existence  of  a  contract  requires 
that  the  minds  of  the  parties  meet,  and  that 
it  be  executed  freely  and  voluntarily  by  all 
contracting  parties;  and,  when  one  of  the 
parties  acts  under  constraint,  induced  by  the 
otlier,  and  signs  the  instrument  without  vol- 
untary assent  to  it,  the  party  who  exerted  the 
improper  influence  can  take  no  advantage  of 
the  contract. 


3.  Ouc  who  makes  use  of  the  criminal  pro- 
cess of  the  court  for  the  purpose  of  overcoming 
the  will  of  another  to  secure  an  advantage  to 
himself  is  not  in  a  position  to  obtain  and  hold 
the  fruits  of  a  contract,  whether  executed  or 
executory,  so  obtained,  on  the  ground  that 
both  parties  were  in  pari  delicto,  and  that  in 
equity  the  court  will  leave  them  where  it  finds 
them. 

4.  The  rule  is  that  in  relation  to  husband  or 
wife  or  parent  and  child  each  may  avoid  a 
contract  induced  and  obtained  by  threats  of  im- 
prisonment of  the  other,  and  it  is  of  no  con- 
sequence whether  the  threat  is  of  a  lawful  or 
unlawful  imprisonment. 

5.  Where,  in  an  action  to  set  aside  and  can- 
cel a  deed,  plaintiff  shows  that  a  deed  was  ex- 
ecuted by  her  without  consideration  other  than 
an  agreement  not  to  prosecute  her  husband  for 
an  alleged  crime,  and  under  tlireats  of  prosecu- 
tion and  punishment  if  she  did  not  sign  it,  a 
sufficient  case  is  made  to  put  defendant  on  his 
defense,  and  a  motion  for  a  nonsuit  should  be 
denied. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Weber  county; 
H.  U.  Rolapp,  Judge. 

This  is  an  action  in  equity  to  set  aside  and 
cancel  a  deed  to  certain  real  estate  situate 
In  Ogden  City,  and  to  have  the  plaintiff  ad- 
judged to  be  the  lawful  owner  of  the  prem- 
ises. In  the  complaint  it  waa  alleged,  among 
other  thiugs,  that  on  October  21.  1899,  the 
plaintiff  executed  and  delivered  to  the  de- 
fendant the  deed  in  question;  that  she  was 
the  owner  of  the  property  conveyed,  the  same 
being  her  homestead,  of  the  value  of  $1,200; 
that  the  deed  purports  to  have  been  executed 
in  consideration  of  the  payment  of  $800  by 
defendant  to  plaintiff,  but  that  the  convey- 
ance waa  wholly  without  consideration,  and 
was  executed  by  her  while  she  was  under 
duress,  which  was  caused  by  threats  made 
by  the  defendant  and  his  brother,  J.  G.  Read, 
acting  for  him,  to  imprison  plaintiff's  hus- 
band in  the  penitentiary,  and  plaintiff  believ- 
ing that  they  could  and  would  cause  her 
husband  to  be  prosecuted  and  imprisoned  on 
the  charge  of  grand  larceny;  that,  having 
been  so  put  in  fear  by  defendant's  threats, 
and  for  no  other  reason  whatever,  plaintiff 
executed  and  delivered  the  deed;  and  that 
such  threats  were  made  to  her  by  defendant 
and  his  brother  with  the  intention  and  for  the 
purpose  of  cheating  and  defrauding  plaintiff 
out  of  said  realty.  It  appears  from  the  tes- 
timony that  at  the  time  of  the  transaction 
complained  of  the  defendant  and  J.  G.  Read 
belonged  to  the  firm  of  Read  Bros.,  of  Og- 
den, who.  It  seems,  were  conducting  a  har- 
ness store,  and  that  Joseph  Oorringe,  the 
husband  of  the  plaintiff,  had  been  in  their 
employ  for  about  15  years.  He  commenced 
purloining  their  goods  early  in  the  sprlug  of 
1899,  and  was  arrested  therefor  on  October 
27th  of  the  same  year.  The  largest  amount 
of  goods  he  had  ever  stolen  at  any  one  time 
was  wortli  two  dollars.  He  admitted  the 
thefts,  but  what  the  exact  value  of  all  the 
stolen  property  was  does  not  appear.  There 
Is  evidence  to  the  effect  that  after  the  ar- 
rest the  goods  were  returned.    The  witness 
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Joseph  Gorringe  on  tlila  point  testified:  "I 
returned  to  them  more  than  I  ever  took,  and 
paid  them  for  more  than  I  ever  took,  not 
counting  any  property.  They  got  back  every- 
thing, and  more."  The  evidence  does  not 
show  that  the  plaintiff  was  aware  of  the 
pilferings  while  they  were  being  made,  but 
she  was  informed  of  them  before  she  ex- 
ecuted the  deed.  She  was  In  front  of  de- 
fendant's shop  when  the  arrest  was  made, 
and  her  husband  then  told  her  he  had  done 
wrong.  She  then,  according  to  her  testi- 
mony, met  the  defendant,  and,  crying,  asked 
him  to  help  her  husband.  Ue  said  he  would 
leave  It  to  J.  G.  Read,  his  brother.  She  then 
wanted  to  see  her  husband  at  the  Jail  before 
going  home,  was  taken  there,  had  a  conver- 
sation with  him,  and  was  then  taken  home 
by  J.  G.  Read.  As  to  what  was  said  on  the 
way,  the  plaintiff  testified:  "On  the  way 
home  I.  was  crying,  and  pleading  with  him, 
and  asking  blm  to  let  him  off  on  account  of 
the  children;  and  he  says:  'Mrs.  Gorringe, 
this  is  a  pretty  serious  case.  It's  a  peniten- 
tiary case.  Do  you  know  that?'  And  he 
says,  'Well,  it  is;'  and  1  was  crying,  and  ask- 
ing him  to  let  him  off,  and  he  says,  'Well, 
have  you  any  money  in  the  bouse?'  I  says, 
•Xo,  sir;  we  haven't  $5.00;'  and  then  he 
says,  "What  property  do  you  own  In  your 
name?*  I  told  him  all  I  had  was  the  little 
home  on  Twenty-Fifth  street  He  says:  'I 
will  run  up  there,  and  have  a  look  at  that 
place,  and.  If  It  suits  me,  we  will  make  it  up 
all  right.' "  The  next  morning  be,  accord- 
ing to  her  story,  told  her  "to  sign  it  over"  to 
blm,  and  he  would  "fix  It  up,"  and  she  said, 
"If  It  Is  to  keep  my  husband  out  of  the  peni- 
tentiary, I  will  come  down  and  sign  It" 
She  thereupon  went  down,  and  executed  a 
deed  to  the  property;  but  it  seems  some- 
thing was  wrong  about  it  and  Read  wanted 
another,  but  she  did  not  go  to  execute  it  at 
the  time  requested,— about  3  o'clock.  What 
occurred  then  with  respect  to  the  deed  is.  In 
the  language  of  the  witness,  as  follows: 
"He  came  up  about  4  o'clock,  and  said:  'Mrs. 
Gorringe,  you  never  came  down  and  signed 
that  deed.*  I  says:  'No,  sir.  You  'did  not 
keep  your  promise  to  my  husband,  and  I 
don't  like  to  sign  away  all  I  have.  You 
must  consider  I  have  six  children  to  take 
care  of.'  He  says:  'You  will  have  to  come 
down  and  sign  that  deed,  or  I  will  go  and 
make  out  a  complaint  of  grand  larceny.' 
This  was  about  4  p.  m.  on  Monday.  He  said 
if  I  wasn't  down  at  half  past  9  the  next 
morning  he  would  change  the  complaint  to 
grand  larceny,  and  send  my  husband  to  the 
penitentiary  for  from  one  and  a  half  to  five 
years.  I  says,  'Ob,  If  it  is  that,  I  will  come, 
rather  than  have  him  sent  to  the  peniten- 
tiary.' He  said  this  to  me  many  times.  It 
frightened  me.  I  was  frightened.  I  was 
Just  crazy.  I  hardly  knew  whether  I  was 
willing  or  not  I  couldn't  sleep  nights.  I 
would  walk  the  fioor,  and  look  out  of  the 
window.    I  could  Just  Imagine  I  could  see 


the  officers  coming  after  him  I  have  never 
been  well  since.  No  one- was  present  when 
these  threats  were  made  except  my  husband 
and  Read.  That  was  on  Monday  evening.  I 
saw  J.  G.  Read  at  the  court  house  next 
morning  at  0:30.  We  stepped  Into  the  re- 
cording office,  and  he  had  the  papers  writ- 
ten up,  and  I  signed  my  name,  and  the  re- 
corder said  to  J.  G.  Read,  'What  name?'  and 
he  said,  'W.  S.  Read.'  I  had  no  talk  with 
Read  after  coming  out  of  the  recorder's 
office.  Read  said  that  if  I  ever  brought  any 
trouble,  or  went  and  told  any  friend  of  It, 
he  would  still  hold  It  over  him;  he  could 
still  send  him  to  the  penitentiary  after  that. 
This  was  after  the  deed  was  signed.  I 
never  got  anything  for  that  property."  That 
threats  were  made,  and  that  the  plaintiff  was 
excited  and  frightened,  is  also  indicated  by 
{he  testimony  of  other  witnesses.  It  ap- 
pears the  property  cost  her  over  $i,000.  The 
husband  was  charged  with  stealing  $3  or 
$4  worth  of  leather,  and  finally  pleaded 
guilty  to  petit  larceny.  J.  G.  Read  was  pres- 
ent and  asked  to  have  the  case  dismissed, 
but  a  fine  of  $25  was  imposed.  Read  told 
the  witness  Halverson  that  the  "goods  had 
been  returned,"  and  that  "they  were  per- 
fectly satisfied,"  and  "wanted  to  get  the  pen- 
alty as  light  as  possible."  At  the  close  of 
the  plaintiff's  testimony,  the  court,  on  mo- 
tion, granted  a  nonsuit  on  the  ground  that 
none  of  the  material  allegations  of  the  com- 
plaint were  sustained;  that  the  plaintiff  ad- 
mitted that  she  executed  the  deed  for  the 
purpose  of  compounding  a  felony;  and  that 
she  was,  therefore,  in  pari  delicto  with  the 
grantee  in  the  deed.  Judgment  was  entered 
accordingly,  and  from  that  Judgment  this 
appeal  was  taken. 

A.  J.  Weber  and  Thos.  Maloney,  for  ap- 
pellant.   Richards  &  Allison,  for  respondent. 

Upon  the  facts  being  stated  as  above, 
BARTCH,  0.  J.,  delivered  the  opinion  of  the 
court 

The  appellant  Insists  that  the  court  erred 
In  sustaining  the  motion  for  nonsuit  and 
that  It  Is  against  public  policy,  good  morals, 
and  conscience  to  permit  a  transaction  which 
is  the  result  of  duress  to  stand.  It  la  urged 
that,  even  if  the  parties  were  in  pari  delicto, 
the  appellant  Is  comparatively  the  more  in- 
nocent, and  that  In  furtherance  of  Justice 
and  sound  public  policy  she  ought  to  be 
granted  full  affirmative  relief.  The  respond- 
ent maintains  that  the  appellant  Is  not  en- 
titled to  the  Interposition  of  a  court  of  equi- 
ty; that  affirmative  aid  should  be  i-efused, 
and  the  parties  to  the  Illegal  transaction  left 
by  the  court  where  it  found  them;  that  the 
same  principle  controls  whether  the  illegal- 
ity Is  merely  malum  prohibitum,  being  in 
contravention  of  statute,  or  malum  in  se,  as 
being  contrary  to  public  policy  or  good  mor- 
als; and  that  contracts  only  which  are  made 
under  fear  of  unlawful  imprisonment  can  be 
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avoided  for  duress.  We  are  aware  that  some 
cases  tend  to  support  the  contention  of  the 
respondent.  Among  them  are  Harmon  y. 
Harmon,  61  Me.  227;  Knapp  v.  Hyde,  60 
Barb.  80;  Bodlne  v.  Morgan,  37  N.  J.  Eq. 
426;  Allison  v.  Hess,  28  Iowa,  388;  Landa 
T.  Obert,  45  Tex.  530.  Such  seems  to  be 
the  trend  of  some  of  the  earlier  decisions, 
but  the  more  recent  adjudications,  in  cases 
like  the  one  at  bar,  support  the  contention 
of  the  appellant.  It  appears  formerly  to 
have  been  the  rule  that  the  imprisonment 
must  have  been  unlawful,  or,  if  lawful,  un- 
due force  must  have  been  used,  or  the  party 
made  to  endure  unn^essary  privation,  to 
avoid  which  and  to  obtain  his  liberty  he 
made  the  contract;  while  the  mere  fact  of 
Imprisonment  was  not  deemed  sufficient  to 
avoid  an  agreement  obtained  through  the 
medium  thereof,  if  the  party  was  in  proper 
custody  under  the  regular  process  of  a  court 
of  competent  Jurisdiction.  Again,  the  earlier 
cases  made  some  fine  and  subtle  distinctions 
In  regard  to  the  character  of  the  threats 
which  procured  the  execution  of  the  con- 
tract; but  as  civilization  has  advanced  the 
law  has  tended  much  more  strongly  than  it 
formerly  did  to  overthrow  everything  which 
is  built  on  violence  or  fraud,  and  now,  as  a 
rule,  all  contracts  procured  by  threats  or  im- 
prisonment and  the  fear  of  injury  to  life, 
limb,  or  property  may  be  avoided  on  the 
ground  of  duress,  whether  on  the  part  of 
the  person  to  whom  the  promise  or  obliga- 
tion Is  made  or  on  that  of  his  agent.  The 
reason  of  this  is  obvious,  for  in  such  case 
there  Is  nothing  but  the  form  of  a  contract 
without  the  substance;  and,  wanting  the 
voluntary  assent  of  the  party  to  be  bound 
by  it,  the  law  will  refuse  to  uphold  it  2 
Warv.  Vend.  864.  It  is  no  doubt  true,  as  a 
general  proposition,  that  a  court  of  equity, 
acting  on  the  maxim,  "In  pari  delicto  potior 
est  conditio  defendentis  et  possidentis,"  will 
not  Interpose  to  aid  parties  who  are  concern- 
ed in  unlawful  transactions  or  agreements; 
but  where  public  policy  requires  relief  to  be 
given,  and  when  the  parties,  though  In 
delicto,  are  not  In  pari  delicto,— as  when,  at 
the  time  of  the  transaction,  the  complainant 
was  under  undue  influence,  hardship,  or  op- 
pression, or  great  inequality  of  condition  or 
age  existed,  and  acted  involuntarily, — the 
maxim  does  not  apply.  1  Story,  Eq.  Jur. 
S8  288,  300.  The  reason  is  that  in  such  cases 
the  public  interests  and  Justice  require  re- 
lief to  be  given,  even  though  the  complaint 
be  by  one  who  is  particeps  criminls.  And 
in  this  class  of  cases  a  court  of  equity  may 
grant  relief,  not  only  by  canceling  an  In- 
strument, or  setting  aside  an  agreement  or 
other  transaction,  but  also,  in  a  proper  case, 
by  compelling  money  paid  under  It  to  be 
refunded.  All  contracts  and  transactions 
contra  bonos  mores  are  unlawful  and  void 
in  equity,  and,  with  a  very  few  exceptions, 
at  common  law.  This  is  so  as  to  agreements 
or  transactions,  executed  or  executory,  en- 


tered into  upon  the  consideration  of  the  com- 
pounding of  a  felony,  the  forbearance  to 
prosecute  for  a  crime,  abandonment  of  a 
pending  criminal  prosecution,  or  which  di- 
rectly or  Indirectly  control  or  prevent  the  due 
administration  of  Justice.  When  the  object 
is  to  stifle  a  criminal  prosecution,  such  an 
agreement  or  transaction  Is  void,  and,  al- 
though the  parties  are  In  pari  delicto,  eqxilty 
may  grant  relief  when  the  public  good  de- 
mands it  "Even  where  the  contracting  par- 
ties are  in  pari  delicto,  the  courts  may  in- 
terfere from  motives  of  public  policy.  When- 
ever public  policy  is  considered  as  advanced  by 
allowing  either  party  to  sue  for  relief  against 
the  transaction,  then  relief  is  given  to  him. 
In  pursuance  of  this  principle,  and  in  com- 
pliance with  the  demands  of  a  high  public 
policy,  equity  may  aid  a  party  equally  gtillty 
with  his  opponent,  not  only  by  canceling  and 
ordering  the  surrender  of  an  executory  agree- 
ment, but  even  by  setting  aside  an  executed 
contract,  conveyance,  or  transfer,  and  decree- 
ing the  recovery  bade  of  money  paid  or 
property  delivered  in  performance  of  the 
agreement  The  cases  in  which  this  limita- 
tion may  apply  and  the  affirmative  relief 
may  thus  be  granted  include  the  class  of 
contracts  which  are  intrinsically  contrary  to 
public  policy, — contracts  in  which 'the  illegal- 
ity itself  consists  In  their  opposition  to  pub- 
lic policy,  and  any  other  species  of  Illegal 
contracts  In  which,  from  their  particular  cir- 
cumstances, incidents,  and  collateral  motives 
of  public  policy  require  relief."  2  Pom.  Eq. 
Jur.  941,  936.  In  the  case  at  bar,  from  the 
evidence,  which,  for  the  purpose  of  deciding 
the  correctness  of  the  Judgment  of  nonsuit 
we  must  assume  to  be  true.  It  appears  that 
the  complainant  received  no  consideration 
for  the  property  which  she  conveyed  by  deed 
to  the  defendant  Her  husband  admitted 
that  he  had  committed  the  crime  of  larceny, 
and  the  defendant  or  his  agent  after  the 
arrest  of  the  husband,  explained  to  her  that 
it  was  a  serious  case,  a  "penitentiary  of- 
fense," and  then,  when  Implored  by  her  to 
help  her  husband  for  the  sake  of  herself 
and  children,  and  to  save  them  from  want 
and  disgrace,  the  defendant  left  the  matter 
to  his  agent  She  was  then  asked  whether 
she  had  any  property  or  money,  and,  upon 
replying  that  she  owned  the  real  estate  in 
question  herein,  was  told  that  if  she  would 
execute  a  deed  to  the  defendant  for  that 
property,  they  would  make  matters  all  right 
Expressing  her  unwillingness  to  do  this,  she 
was  given  the  choice  to  sign  the  deed  or 
have  her  husband  sent  "to  the  penitentiary 
for  from  one  and  a  half  to  five  years." 
Frightened,  and  believing  that  her  husband 
could  be  imprisoned  in  the  penitentiary,  and 
that  her  execution  of  the  deed  would  save 
herself  and  family  from  want  and  disgrace, 
she  consented  to  and  did  execute  and  de- 
liver the  Instrument  of  conveyance. 

Without  further  reference  in  detail,  a  fair 
result  of  the  evidence,  iX  it  Is  In  fact  true, 
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ihows  that  the  deed  was  executed  and  deliv- 
ered under  the  influence  felt  by  the  grantor 
and  exercised  by  the  grantee,  and  that  the 
result  of  the  discovery  of  the  criminal  act, 
for  which  the  wife  was  not  liable,  and  the  fear 
of  the  criminal  prosecution  and  imprisonment 
of  her  husband  were  used  by  the  defendant, 
or  his  agent,  to  induce  her  to  execute  and  de- 
liver the  deed.  The  evidence  thus  shows  an 
attempt  to  gain  an  advantage  or  benefit  from 
an  influence  improperly  exerted,  and  indicates 
the  use  of  the  criminal  process  of  a  court  for 
private  and  personal  ends.  The  Important 
question  of  law  here  involved,  therefore,  is 
whether  one  who  has  discovered  the  commis- 
sion of  a  crime,  and  has  caused  the  arrest 
of  the  perpetrator,  and  who,  by  threats  of 
prosecution  and  Imprisonment,  has  overcome 
the  will  of  the  wife  of  the  perpetrator,  and 
Induced  her  to  execute  a  deed  which  she 
would  not  have  willingly  executed  and  de- 
livered, can  hold  the  property  so  conveyed. 
If  the"  wife  afterwards  attempts  to  avoid  the 
deed  and  have  it  canceled  on  the  ground  of 
duress.  It  has  sometimes  been  held  that 
threats  of  unlawful  Imprisonment  only  can 
constitute  duress,  and  some  of  the  deflni- 
tions  of  duress  per  minas  are  perhaps  not 
broad  enough  to  Include  threats  of  lawful 
imprisonment,  but  at  present  the  rule  has 
a  broader  application.  "It  Is  founded  on  the 
principle  that  a  contract  rests  on  the  free 
and  voluntary  action  of  the  minds  of  the 
parties  meeting  in  an  agreement  which  Is 
to  be  binding  upon  them.  If  an  Influence  is 
exerted  on  one  of  them  of  such  a  kind  as  to 
overcome  his  will  and  compel  a  formal  as- 
sent to  an  undertaking  when  he  does  not 
really  agree  to  it,  and  so  to  make  that  appear 
to  be  his  act  which  is  not  his,  but  another's, 
imposed  on  him  through  fear,  which  de- 
prives him  of  self-control,  there  is  no  con- 
tract unless  the  other  deals  with  him  in 
good  faith,  in  ignorance  of  the  Improper  In- 
fluence, and  in  the' belief  that  he  is  acting 
voluntarily."  Morse  v.  Woodworth,  155  Mass. 
233,  27  N.  E.  1010,  29  N.  E.  525.  The  very 
existence  of  a  contract  requires  that  the 
minds  of  the  parties  meet,  and  that  it  be 
executed  freely  and  voluntarily  by  all  the 
contracting  parties.  If,  then,  in  a  case  like 
the  one  shown  by  the  evidence  herein,  one 
of  the  parties  acts  under  constraint,  induced 
by  the  other,  and  signs  the  instrument  with- 
out voluntary  assent  to  It,  the  party  who 
exerted  the  Improper  influence  can  take  no 
advantage  of  the  contract.  The  real  .ques- 
tion in  such  case  is  not  whether  the  threats 
relied  upon  as  constituting  duress  were  of 
lawful  or  unlawful  imprisonment,  but  wheth- 
er they  were  of  Imprisonment  which  would 
be  unlawful  respecting  the  conduct  of  him 
who  threatened  and  sought  to  obtain  a  con- 
tract by  use  of  the  threats.  Such  Imprison- 
ment, resulting  from  the  execution  of  threats 
made  for  the  purpose  of  securing  a- contract 
or  a  conveyance  of  property,  may  be  iaw- 
fnl  with  respect  to  the  public  or  public  au- 


thorities, but  unlawful  with  respect  to  him 
who  thus,  for  his  own  private  benefit,  made 
use  of  the  criminal  process  of  the  court  pro- 
vided for  the  prosecution  of  crime  and  the 
protection  of  the  public.  One  who,  under 
circumstances  as  now  disclosed  in  this  case, 
makes  use  of  the  criminal  process  of  the 
court  for  the  purpose  of  overcoming  the  will 
of  another  to  secure  an  advantage  to  himself. 
Is  not  in  a  position  to  obtain  and  hold  the 
fruits  of  a  contract,  whether  executed  or 
executory,  so  obtained,  on  the  ground  that 
both  parties  were  In  pari  delicto,  and  that 
in  equity  the  court  will  leave  them  where  It 
finds  them.  Under  the  weight  of  recent  au- 
thority, at  least,  such  parties,  under  such  cir- 
cumstances, cannot  be  looked  upon  as  equal- 
ly at  fault,  although  they  are  both  guilty 
of  a  wrong.  The  inequality  of  their  sit- 
uation, the  one  exacting  a  deed  to  property 
which  the  other  is  compelled  to  execute  and 
deliver  against  her  will  In  order  to  save 
her  husband  from  imprisonment  in  the  peni- 
tentiary and  herself  and  children  from  dis- 
grace and  ruin,  taints  the  transaction,  and 
renders  voidable  the  instrument  obtained  un- 
der the  influence  of  her  fears.  This  is  so  be- 
cause she  was  not  acting  as  a  free  agent. 
The  evidence  does  not  show  that  the  convey- 
ance was  the  result  of  her  own  volition,  but 
of  that  of  another;  in  reality  not  her  con- 
tract, but  another's;  and  In  such  case  there 
is  no  reason  why  she  should  be  held  bound 
by  the  instrument.  If,  as  indicated  by  the 
evidence  now  before  us,  her  main  and  in- 
spiring purpose  was  the  release  of  her  hus- 
band from  the  consequences  of  his  crime, 
and  to  preserve  the  standing  of  herself  and 
family  In  society;  If  such  was  the  consid- 
eration operating  in  her  mind  when  she  sign- 
ed the  deed,— a  court  will  not  be  Justified  In 
upholding  the  transaction.  « 

In  Williams  v.  Bayley,  L.  R.  1  H.  L.  200, 
a  son  carried  to  bankers  of  whom  he  and  his 
father  were  both  customers  certain  promis- 
sory notes  with  his  father's  name  upon  them 
as  Indorser.  The  indorsements  were  for- 
geries. The  forgery  was  afterwards  discov- 
ered. The  son  did  not  deny  It.  The  bankers 
insisted,,  though  without  any  direct  threat 
of  prosecution  or  imprisonment,  on  a  settle- 
ment, to  which  the  father  was  to  be  a  party. 
At  a  meeting  at  which  ail  the  parties.  In- 
cluding the  father,  were  present,  the  Imnk- 
er's  solicitor  said  it  was  "a  serious  matter," 
and  the  father's  solicitor  added,  "a  case  of 
transportation  for  life."  Finally  the  father 
executed  an  agreement  to  make  an  equitable 
mortgage  of  his  property.  The  notes,  with 
the  forged  indorsements,  were  then  delivered 
up  to  him.  Lord  Westbury,  holding  the 
agreement  Invalid,  In  the  course  of  his  opin- 
ion said:  "It  is  perfectly  clear  that  they  did 
not  pretend  that  the  father  was  liable.  What 
remained,  then,  as  a  motive  for  the  father? 
The  only  motive  to  induce  him  to  adopt  the 
debt  was  the  hope  that  by  so  doing  he  would 
relieve  his  son  from  the  Inevitable  conse- 
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quences  of  lils  crime.  The  question,  there- 
fore, my  lords.  Is  wlieOier  a  father,  appealed 
to  under  such  circumstances  to  take  upon 
himself  an  amount  of  civil  liability,  with  the 
knowledge  that,  unless,  he  does  so,  bis  son 
will  be  exposed  to  a  criminal  prosecution, 
with  the  certainty  of  conviction,  can  be  re- 
garded as  a  free  and  voluntary  agent?  I 
have  no  hesitation  In  saying  that  no  man  is 
safe,  or  ought  to  t)e  safe,  who  takes  a  securi- 
ty for  the  debt  of  a  felon,  from  the  father 
of  the  felon,  under  such  drcumstances.  A 
contract  to  give  security  for  the  debt  of  an- 
other, which  is  a  contract  without  considera- 
tion. Is,  al>ove  all  things,  a  contract  that 
should  be  based  upon  the  free  and  voluntary 
agency  of  the  individual  who  enters  into  it. 
But  it  is  clear  that  the  power  of  considering 
whether  he  ought  to  do  it  or  not,  whether  it 
is  prudent  to  do  it  or  not,  is  altogether  taken 
away  from  a  father  who  Is  brought  Into  the 
situation  of  either  refusing,  and  leaving  his 
son  in  that  iierllous  condition,  or  of  taking 
on  himself  the  amount  of  that  civil  obliga- 
tion." Benedict  v.  Koone,  106  Mich.  378,  64 
N.  W.  193,  is  a  case  in  many  respects  quite 
similar  to  the  one  at  bar.  There  the  hus- 
band of  the  complainant  embezzled  funds  of 
his  employers.  The  husband's  conduct  was 
disclosed  to  the  wife  by  the  employers'  attor- 
ney, who  advised  her  that  it  constituted  a 
criminal  offense;  and  on  the  same  day  she 
was  Informed  by  one  of  the  employers  that 
he  must  have  security  or  the  money,  or, 
"There  are  the  papers,"  and  "I  shall  go  on 
with  the  proceedings."  Thereupon  the  wife 
executed  a  mortgage  to  the  employers  upon 
her  Individual  property  for  the  amount  of 
her  husband's  defalcation.  In  affirming  a 
decree  setting  aside  the  mortgage  as  having 
been  procured  by  duress  and  undue  influ- 
ence, ytt.  Justice  Grant,  delivering  the  opin- 
ion of  the  court,  said:  "If  the  court  were  to 
be  governed  alone  by  the  words  used  to  her 
by  them,  the  position  of  the  defendants 
might  be  sustained;  but  we  cannot  ignore 
the  conclusion  that  the  conduct  of  her  hus- 
band was  suddenly  disclosed  to  her;  that  she 
understood  that  he  had  committed  a  crime; 
and  that  the  paners  referred  to  by  Mr.  Weir 
as  lying  upon  the  table  were  prepared  as  the 
basis  of  a  criminal  prosecution.  We  think 
It  clear  that  she  gave  the  mortgage  under  an 
implied  threat  of  criminal  prosecution.  If 
they  so  meant  It,  and  she  so  understood  it, 
and  for  that  reason  gave  the  mortgage,  it  was 
obtained  by  duress  and  undue  influence.  Just 
as  certainly  as  though  an  express  threat  had 
been  made."  So,  in  Giddings  v.  Bank,  IW 
Iowa,  670,  74  N.  W.  21,  it  was  said:  "Where 
the  fears  or  affections  of  a  wife  are  worked 
upon  through  threats  made  against  her  hus- 
band, and  she  is  Induced  thereby  against  her 
win  to  convey  her  property  to  secure  his 
debt  there  is  duress  as  to  her,  even  though 
the  debt  was  valid,  and  the  threat  of  lawful 
prosecution  for  a  crime  that  had  in  fact  been 
committed  by  the  husband."     In  Adams  v. 


I  Bank,  116  N.  Y.  606,  23  N".  E.  7,  6  L.  B.  A. 
!  491,  it  was  said:  "The  rule  Is  firmly  estab- 
;  lished  that  in  relation  to  husband  and  wife 
,  or  parent  and  child  each  may  avoid  a  con- 
i  tract  Induced  and  obtained  by  threats  of  im- 
prisonment of  the  other,  and  it  is  of  no  con- 
sequence whether  the  threat  is  of  a  lawful 
or  unlawful  imprisonment."  6  Am.  &  Eng. 
Enc.  Law,  416,  417;  10  Am.  &  Eng.  Enc. 
Law,  324-327;  2  Pom.  Eq.  Jur.  par.  W2;  1 
Story,  Eq.  Jur.  §§  239,  300;  Hensinger  v. 
Dyer,  147  Mo.  219,  48  &  W.  912;  Town  of 
Sharon  v.  Gager,  46  Conn.  189;  Meech  v.  Lee, 
82  Mich.  274,  46  N.  W.  383;  Heaton  v.  Bank, 
09  Kan.  281,  52  Pac.  876;  Foley  v.  Greene, 
14  R.  I.  618;  Bentley  v.  Robson,  117  Mich. 
691,  76  N.  W.  146;  Hargreaves  v.  Korcek, 
44  Neb.  660,  62  N.  W.  1086;  Davis  T.  Insur- 
ance Co.,  8  Ch.  Dlv.  460;  Morrill  v.  Night- 
ingale, 93  Cal.  452,  28  Pac.  1068;  Thompson 
V.  Nlggley.  53  Kan.  064,  35  Pac.  290.  26  U 
R.  A.  803;  Osborne  v.  WlUiams,  18  Ves.  379; 
Gohegan  v.  Leach,  24  Iowa,  500;  Belndorff 
V.  Kaufman,  41  Neb.  824,  60  N.  W.  101;  Har- 
ris v.  Carmody,  131  Mass.  51;  McMahon  v. 
Smith,  47  Conn.  221;  Tapley  v.  Tapley,  10 
Minn.  448  (Gil.  300);  Machine  Co.  v.  Hamil- 
ton, 73  Wis.  486,  41  N.  W.  727;  Eadie  v. 
summon,  26  N.  T.  9;  Lomerson  v.  Johnston. 
44  N.  J.  Eq.  93,  13  Atl.  8;  Uolman  v.  John- 
son, 1  Cowp.  341;  Haynes  ▼.  Rudd.  30  Hun. 
237;  Claridge  v,  Hoare,  14  Ves.  59.  We  are 
of  the  opinion  that  the  plaintiff's  testimony 
is  of  such  a  character  as  to  require  the  de- 
fendant to  put  in  his  defense,  and  that  the 
court  erred  In  granting  the  motion  for  and 
entering  the  judgment  of  nonsuit.  The  case 
must  be  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  the  court  be- 
low to  set  aside  the  Judgment  of  nonsuit, 
and  proceed  in  accordance  herewith.  It  is 
BO  ordered. 

BASKIN,  J.,  concurs. 

MINER,  J.  (concurring).  It  Is  not  abso- 
lutely clear  from  the  testimony  that  plaintiff 
participated  In  the  crime  of  stealing  from  the 
store  of  the  defendant,  although  it  Is  appar- 
ent that  she  endeavored  to  conceal  the  crime 
after  Its  discovery.  It  also  appears  that 
when  the  officers  were  seeking  for  the  stolen 
property  at  her  house  she  told  her  husband, 
"Now,  Joe,  be  sure  and  not  give  up  that  stuff 
you  bought  at  Salt  Lake."  The  officers 
found  19  bags  of  stolen  harness  material  in 
a  room  in  plaintiff's  house  which  was  kept 
locked.  Only  these  goods  so  found  were  re- 
turned tp  the  defendant,  although  the  hus- 
band had  been  pilfering  from  the  store  for 
eight  months,  and  the  estimated  loss  claimed 
was  $800.  The  plaintiff  gave  testimony  tehd- 
ing  to  show  that  she  executed  the  deed  under 
duress,  and  by  means  of  threats  to  prosecute 
her  husbaud  and  send  him  to  the  peniten- 
tiary if  she  did  not  execute  It.  Under  these 
circumstances  I  concur  in  the  Judgment  of 
revei-sal,  and  in  granting  a  new  trial. 
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(3S  Utah,  108) 
AVERBACH  t.  SALT  LAKE  COUNTY. 
(Supreme  Court  of  Utah.     Jan.   7,   1901.) 
LIABILITY    OP    COUNTY— ACTION    ON    COUNTY 
WARIIANTS  —  EVIDENCE  —  RESCISSION      OP 
CONTHACT— LIABILITY      ON      WARRANT— DE- 
LIVERY   OP   GOODS— EQUITIES  OF    WARRANT 
HOLDERS— CLAIM      AOAINST      COUNTY- PRB- 
SE.NTMENT  BEFORE  SUIT. 

1.  A  county  court  or  board  of  county  com- 
inissioners  being  wholly  a  creature  of  statute, 
when  the  statute  is  not  strictly  pursued  the 
acts  of  such  court  or  board  are  void  and  with- 
out force  or  effect;  but  it  docs  not  follow  that 
under  no  circumstances  can  a  liability  be  cre- 
ated when  the  statute  is  not  in  all  respects  pur- 
sued, or  when  some  members  of  the  court  or 
board  are  guilty  of  fraud  with  reference  to 
some  part  of  a  transaction. 

i.  In  an  action  on  a  county' warrant  defend- 
ed against  on  the  ground  of  fraud  and  failure 
of  consideration  in  its  inception,  the  minutes 
of  the  court,  showing  the  proceedings  at  the 
time  the  warrant  was  authorized,  and  a  bond 
received  by  the  court  to  insure  the  delivery  of 
the  goods,  in  payment  for  which  the  wnrraut 
was  issued,  are  properly  admitted  iiS  evidence, 
as  tending  to  throw  light  on  the  entire  trans- 
action, 

3.  A  county,  although  having  the  power  to 
rescind  and  refuse  to  pay  a  contract  created 
for  it  in  fraud,  cannot  be  permitted,  after  it 
has  bad  sufficient  opportunity  to  rescind  and 
has  not  done  so,  to  retain  the  goods,  and  at 
the  same  time  refuse  to  pay  the  fair  market 
value  therefor  to  the  innocent  holder  of  a  war- 
rant. 

4.  In  the  absence  of  rescission,  the  liability 
of  the  county  became  complete,  for  the  claim 
represented  by  the  warrant  Ut  being  the  first 
one  issued),  the  moment  goods  had  been  deliv- 
ered and  accepted,  of  the  fair  market  value  of 
the  face  of  the  warrant;  and  it  being  admitted 
that  goods  of  a  greater  value  than  the  face  of 
the  warrant  were  doUverod,  accepted,  and  ever 
since  used,  the  maxim,  "Qui  prior  est  tempore 
potior  est  jure,"  controls;  and  holders  of  sub- 
seciuent  warrants  must  be  presumed  to  have 
had  notice  of  the  prior  claims  for  which  the 
warrant  in  dispute  was  issued,  as  the  facts  in 
relation  thereto  were  matters  of  record.  And 
this  even  though  the  equities  between  all  the 
holders  are  equal.* 

5.  There  being  no  statute  in  this  state  which 
expressly  prohibits  the  bringing  of  an  action  on 
a  claim  against  a  county  before  a  duly  item- 
ized and  verified  statement  has  been  presented 
to  the  board  of  county  commissioners,  an  ob- 
jection that  the  complaint  does  not  allege  the 
presentation  and  rejection  of  such  a  claim,  be- 
mg  raised  for  the  first  time  in  this  covirt,  can- 
not avail  the  defendant.  Such  an  objection 
(beiqg  simply  in  abatement  of  the  action),  to 
have  effect,  must  be  urged  by  proper  plea  or  in 
some  other  appropriate  manner  in  the  trial 
court,  or  it  will  be  regarded  as  waived. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Salt  Lake  coun- 
ty;  Ogden  Hiles,  Judge. 

Action  by  Samuel  H.  Auerbacb  against  Salt 
I>ake  county.  Judgment  for  plaintiff.  De- 
fendant appeals.    Afflnned. 

This  Is  an  action  to  recover  $1."),0(X),— a  sum 
represented  by  a  county  warrant  drawn  In 
favor  of  A.  H.  Andrews  &  Co.,  and  by  that 
company  sold  and  transferred  to  the  firm  of 
F.  Auerbacb  &  Brc,  of  which  firm  the  plain- 
tiff Is  the  surviving  partner,  and  engaged  In 
winding  up  the  affairs  of  tlie  co-partnership. 

>  Board  of  Education  of  Salt  Lake  City  v.  Salt  Lake 
Preued-Brlok  Co.,  41  Fac  709,  13  Utah,  211. 


The  complaint  has  tT.  o  counts.  The  first. 
In  substance,  alleges  that  the  warrant  was 
issued  June  10,  1884,  pursuant  to  a  contract 
previously  made  between  Andrews  &  Co. 
and  the  county  of  Salt  Lake  for  the  sale  to 
the  county  of  furniture  for  the  city  and 
county  building;  that  the  warrant  was  a 
partial  payment  for  said  furniture,  which 
was  delivered,  and  was  of  much  greater 
value  than  the  amount  of  the  warrant;  that 
the  warrant  was  duly  transferred  to  Auer- 
bacb &  Bro.,  was  presented  for  payment  and 
registered  by  the.  county  treasurer,  and  pay- 
ment refused,  although  ever  since  November 
10,  1896,  there  have  been  sufficient  funds  In 
the  treasury  for  and  applicable  to  the  pay- 
ment of  the  warrant;  and  that  the  same  still 
remains  wholly  unpaid.  The  second  count 
alleges  that  on  June  19,  1894,  the  county 
court  of  Salt  Lake  county  made  a  contract 
with  Andrews  &  Co.  for  the  purchase  from 
them  of  furniture  to  the  value  of  $15,000; 
that  defendant,  in  payment  of  the  furniture. 
Issued  the  warrant  sued  on;  that  the  furni- 
ture was  delivered  under  the  contract,  and 
was  received  and  accepted  by  the  coun- 
ty, and  was  of  greater  value  than  $15,000. 
The  allegations  respecting  the  transfer  of 
the  warrant,  its  presentation  for  payment, 
registration,  refusal  of  payment,  funds  in 
treasury,  and  the  amount  being  unpaid,  arc 
the  same  as  in  the  first  count.  The  defend- 
ant's answer  admits  the  execution  and  deliv- 
ery of  the  warrant.  Its  purchase  by  the 
plaintiff,  its  presentation,  registration,  and 
nonpayment,  but  denies  the  making  of  the 
contract  for  the  purchase  of  the  furniture, 
and  that  its  delivery  was  pursuant  to  valid 
contracts  between  the  county  and  Andrews 
&  Co.  As  an  affirmative  defense  it  is.  In 
substance,  alleged  that  In  1894  the  three 
selectmen  of  Salt  Lake  county  and  the  pro- 
bate Judge  constituted  the  county  court;  that 
prior  to  March  6th  of  that  year  the  select- 
men entered  Into  a  criminal  conspiracy  with 
A.  H.  Andrews  &  Co.,  a  Chicago  furniture 
house,  acting  through  their  agent,  Martin 
Hayken,  to  defraud  Salt  Lake  county  by 
contracting  to  buy  from  said  Andrews  &  Co. 
large  quantities  of  furniture  and  fixtures  for 
the  county's  part  of  the  Joint  city  and  county 
building  at  prices  corruptly  enhanced  with 
the  know^ledge  of  the  selectmen,  and  fixed 
by  Hayken  at  such  sums  that  the  whole 
amount  charged  was  more  than  double  tlie 
actual  market  value  of  the  goods;  that  the 
selectmen  were  to  be  paid  by  Andrews  & 
Ck>.  25  per  cent,  of  the  gross  amount  of  the 
contracts;  that  pursuant  to  this  conspiracy 
the  three  selectmen  on  March  6,  1894,  signed 
a  contract  for  the  purchase  by  the  county 
from  Andrews  &  Co.  of  furniture,  in  quan- 
tity, kind,  and  prices  specified  and  described 
in  the  contract  and  an  accompanying  sciied- 
ule,  at  a  stipulated  price  of  $34,000  in  county 
warrants;  that  this  furniture  was  for  the 
various  county  offices;  that  subsequently, 
on  May  7,  1804,  the  same  parties  signed  a 
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similar  contract  and  schedule  for  the  pur- 
chase from  Andrews  &  Co.  of  other  furni- 
ture for  the  court  rooms,  district  clerk's 
office,  Jury  rooms,  etc.,  at  the  price  of  $20,- 
973.85,  In  county  warrants;  that  these  con- 
tracts were  signed  In  Hayken's  rooms  at  the 
Knutsford  Hotel,  and  neither  was  authorized 
by  the  county  court,  nor  In  any  way  refer- 
red to  in  its  minutes,  excepting  In  an  indem- . 
nlty  bond  of  June  19,  1894;  that  the  first 
contract  was  filed  with  the  county  clerk 
March  21,  and  the  second  on  December  20, 
1894,  two  days  before  the  selectmen  went 
out  of  office;  that  no  bids  were  received  or  ■ 
competition  invited  for  the  supplying  of  this 
furniture;  that.  In  pursuance  of  the  agree- 
ment for  bribery,  money  was  paid  by  An- 
drews &  Co.,  through  Hayken,  to  Joseph  R. 
Morris,  one  of  the  selectmen,  in  various 
sums,  aggregating  |5,000;  that  Andrews  & 
Co.  between  July  25  and  December  31,  1894, 
delivered  to  the  county  and  set  up  In  the 
county  bnlldlng  a  large  quantity  of  furni- 
ture and  fixtures,  but  its  total  actual  market 
value  was  only  $27,000;  that  the  county  court 
In  1894  (the  three  selectmen  participating) 
issued  warrants  to  Andrews  &  Co.  in  the 
sums  of  $54,973.85,  the  total  price  named  In 
the  contracts;  that  the  warrant  sued  on.  Is- 
sued June  15th,  for  $15,000,  was  the  first  of 
the  series;  that  all  of  the  warrants  were  Is- 
sued as  part  of  one  corrupt  and  fraudulent 
transaction,  and  in  pursuance  of  the  bribery 
conspiracy,  and  were  received  by  Andrews 
&  Co.  fraudulently  and  with  full  knowledge 
of  all  the  facts;  and  that  all  of  them  have 
been  transferred  by  Andrews  &  Co.  to  dif- 
ferent parties.  The  defendant's  counterclaim 
sets  up  substantially  the  same  facts  as  the 
answer,  and  prays  Judgment  that  the  de- 
fendant be  entitled  to  deduet  from  any  Judg- 
ment that  plaintiff  may  recover  the  sum  of 
$7,G40,  being  such  proportion  of  the  damages 
Buffered  by  reason  of  the  fraud  (which  dam- 
ages were  alleged  to  be  $28,000)  as  plain- 
tiff's warrant  of  $15,000  bore  to  the  sum 
total  of  warrants  Issued.  By  way  of  answer 
to  the  counterclaim;  after  denying  all  Its  ma- 
terial allegations,  plaintiff  alleged  that  on 
June  19,  1894,  after  the  contracts  had  been 
entered  Into,  Andrews  &  Co.  had  completed 
and  were  ready  to  deliver  to  the  county  a 
portion  of  the  furniture  largely  In  excess  of 
$15,000  In  value,  but  the  county  was  not 
ready  to  receive  it,  by  reason  of  the  unfin- 
ished condition  of  the  building;  that  An- 
drews &  Co.  desired  a  partial  payment  on 
their  contracts,  and  at  a  regular  meeting  of 
the  county  court,  at  which  the  probate  Judge 
and  the  three  selectmen  were  present,  a 
resolution  was  adopted  which  authorized  the 
Issuance  to  Andrews  &  Co.  of  the  warrant 
of  $15,000,  as  the  first  payment  on  the  con- 
tracts, upon  certain  terms  and  conditions,  as 
Is  averred,  independently  and  outside  of  any 
of  the  terms  or  specifications  of  the  said 
contracts,  and  npon  the  delivery  to  the  coun- 
ty clerk  of  an  indemnity  bond  executed  by 


Andrews  &  Co.  and  three  sureties.  In  which 
they  guarantied  to  the  county  the  perform- 
ance by  Andrews  &  Co.  of  their  part  of  the 
contract  of  March  6th,  to  the  value  of  $15,000 
in  the  specifications  or  schedules  thereof; 
that  the  warrant  sued  on  was  thereapon  is- 
sued and  delivered' to  Andrews  &  Co.  under 
the  resolution,  and  was  purchased  for  $14.- 
700  by  Auerbach  &  Bro.  In  good  faith,  and 
relying  upon  the  proceedings  of  the  coart  and 
the  execution  and  delivery  of  the  bond;  that 
the  furniture  was  subsequently  delivered  to 
and  accepted  and  used'  by  the  county,  and 
never  has  been  returned  or  offered  to  An- 
drews &  Co.;  that  the  counterclaim  was  bar- 
red by  the  staitnte  of  limitations;  that  the 
county  court  on  June  21, 1895,  passed  a  reso- 
lution repudiating  the  furniture  warrants, 
and  later,  on  September  9,  1895,  rescinded 
the  resolution,  relying  upon  which  plaintiff 
took  no  steps  to  collect  his  warrant  from  the 
insolvent  estate  of  Andrews  &  (jO.  upon  their 
failure  in  October,  1895;  that  50  per  cent,  of 
Its  claims  could  have  been  recovered  from 
such  insolvent  estate;  that  defendant  was 
estopped  because  It  had  not  set  up  facts 
showing  failure  of  consideration  in  its  origi- 
nal answer  to  plaintiff's  complaint,  filed  im- 
mediately after  the  action  was  brought,  by 
reason  of  which  plaintiff  had  been  delayed 
and  had  lost  an  opportunity  to  procure  tes- 
timony, etc. ;  and  that,  because  of  the  laches 
of  the  defendant  in  alleging  failure  of  con- 
sideration, the  plaintiff  is  unable  to  fully 
meet  such  alleg;ations,  on  account  of '  the 
death  of  witnesses  who  were  familiar  with 
the  facts. 

The  cause  was  tried  before  the  court  with- 
out a  Jury,  From  the  evidence,  the  court, 
in  substance,  and  so  far  as  material  here. 
found  that  the  selectmen  and  the  probate 
Judge  constituted  the  county  court;  that  the 
selectmen,  without  authority  from  the  coun- 
ty court,  and  without  advertising  for  or  re- 
ceiving bids  for  the  furniture,  made  the  con- 
tracts of  March  and  May  with  Hayken,  act- 
ing for  A.  H.  Andrews  &  Co.;  that  the  con- 
tracts were  the  result  of  a  previous  corrupt 
agreement  entered  into  by  some  of  the  select- 
men in  consideration  of  a  bribe  to  be  paid 
them;  that  the  bribe  was  paid;  that  this 
payment  influenced  the  action  and  conduct 
of  some  of  the  selectmen  in  the  making  of 
the  contracts  and  the  acceptance  of  the  fur- 
niture delivered  thereunder;  that  on  June 
19,  1894,  the  county  court,  at  a  regular  meet- 
ing, all  members  being  present,  passed  a  res- 
olution, by  unanimous  vote,  authorizing  the 
Issuing  of  the  warrant  sued  on,  upon  the  fil- 
ing by  Andrews  &  Co.  of  an  indemnity  bond; 
that  such  bond  was  filed;  that  when  the 
warrant  was  issued  no  furniture  had  been 
delivered,  and  no  Itemized  daim  had  been 
filed  as  provided  by  statute;  that  the  war- 
rant in  question  was  issued  pursuant  to  the 
resolution  of  June  17th,  and  was  the  first 
one  Issued  in  payment  of  the  furniture,  and 
presented  for  payment  and  rcgiatration,  and 
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that  Auerbach  &  Bro.  paid  $14,700  for  the 
warrant,  and  bought  with  knowledge  of  the 
facts,  but  In  ignorance  of  the  bribery  and 
fraud,  and  the  plaintiff  is  now^  the  owner 
and  holder  of  the  warrant;  that  Andrews  & 
Co.  delivered  the  furniture  and  set  it  up  in 
the  city  and  county  building  between  July 
and  December,  1894;  that  it  was  worth  $27,- 
000,  and  no  more;  that  the  warrants  issued 
In  payment  therefor  were  by  Andrews  &  Co. 
sold  and  transferred  to  divers  parties;  that 
the  selectmen  referred  to  went  out  of  of- 
fice January  1,  1895,  and  were  succeeded  by 
others  who  had  reason  to  believe  that  the 
contracts  were  void  by  reason  of  fraud  and 
bribery,  and  became  convinced  by  February 
15,  1895,  that  they  were  fraudulent  and  void, 
and  at  that  time  determined  to  contest  the 
payment  of  the  warrants,  but  also  elected  to 
retain  and  use  the  furniture;  that  on  June 
22,  1895,  they  passed  a  resolution  'repudiat- 
ing all  the  warrants,  as  void,  and  directing 
the  county  treasurer  not  to  pay  them,  but 
at  no  time  offered  to  return  the  furniture 
or  pay  its  value,  or  pay  to  plaintiff  $14,700 
paid  by  bis  firm  to  Andrews  &  Co.  for  the 
warrant.  These  findings  of  fact  seem  to  be 
supported  by  the  proof.  As  conclusions  of 
law  the  court  found  that  all  the  warrants 
are  void;  that  the  county  was  not  llabler 
thereon;  that  the  defendant's  counterclaim 
for  damages  should  be  dismissed;  that  it 
was  the  duty  of  the  county,  on  discovering 
the  fraud,  to  have  returned  or  offered  to  re- 
turn the  furniture,  or  have  paid  its  value  to 
Andrews  &  Co.,  or  plaintiff  as  the  assignee 
of  Andrews  &  Co.,  if  the  county  elected  to 
retain  it;  that  Auerbach  &  Bro.  by  buying 
the  warrants  became  the  equitable  assignees 
of  any  claim  that  Andrews  &  Co.  might  have 
to  recover  from  the  county  the  fair  value  of 
the  furniture,  to  the  extent  of  $14,700,  the 
price  paid  for  the  warrant;  and,  being  first 
In  time  in  acquisition  of  such  a  claim,  Auer- 
bach &  Bro.  were  first  in  right,  and  were 
entitled  to  recover  $14,700,  with  interest  from 
February  15,  1895,  at  the  legal  rate.  Judg- 
ment was  rendered  accordingly,  and  this  B.p- 
peal  challenges  Its  correctness. 

Graham  F.  Putnam,  Ray  Van  Cott,  and 
W.  T.  Gunter,  for  appellant.  Booth,  Lee  & 
Ritchie  and  Dickson,  ElUs  &  Ellis,  for  re- 
spondent 

Having  stated  the  case  as  above,  BARTCH, 
C.  J.,  delivered  the  opinion  of  the  court 

The  appellant  insists  that  error  was  com- 
mitted In  rendering  this  Judgment;  that, 
when  the  court  found  that  the  warrant  in 
dispute  was  void,  it  followed  that  the  Judg- 
ment must  be  for  the  defendant;  that  the 
only  way  a  county  can  be  made  liable  at 
all  is  expressly  by  contract  made  and  lia- 
bility created  in  the  manner  prescribed  by 
statute;  and  that  no  liability  as  to  a  county 
can  be  implied.  It  is  true  the  county  court 
was  wholly  a  creature  of  statute,  and  that. 


as  a  general  proposition,  the  acts  of  such  a 
court  and  of  a  board  of  county  commission- 
ers are  void  and  without  force  or  effect  when 
the  statute  is  not  pursued.  This  is  so  well 
settled  as  to  need  no  citation  of  authorities. 
It  does  not  follow,  however,  that  under  no 
circumstances  can  a  liability  be  created  when 
the  statute  is  not  In  all  respects  pursued, 
or  when  some  of  the  members  of  the  county 
court  are  guilty  of  fraud  with  reference- to 
some  part  of  a  transaction.  Conceding  that 
the  contracts  of  March  and  May,  tainted  not 
only  with  the  most  repreh-enslble  but  with 
criminal  conduct  and  acts  of  some  members 
of  the  county  court,  were  void,  still  it  is  not 
a  necessary  sequence  that  by  subsequent  pro- 
ceedhngs  and  acts  of  that  court,  of  which 
some  of  the  membera  were  acting  in  good 
faith,  and  were  Innocent  of  the  fraud  and^ 
corruption  In  relation  to  the  furniture,  the' 
same  subject-matter  of  the  fraudulent  trans- 
action, a  liability  on  the  part  of  the  county 
j  could  not  be  created  in  favor  of  an  innocent 
j  holder  of  a  warrant.  We  apprehend  that  the 
I  creation  of  such  a  liability  by  the  court  was 
I  possible  notwithstanding  the  fraudulent  con- 
tracts, to  which  some  of  the  members  of  the 
court  were  parties,  and  it  therefore  becomes 
Important  to  look  into  the  subsequent  pro- 
ceedings and  acts  of  the  county  officers. 
From  the  evidence  it  appears  that  at  a  meet- 
ing of  the  county  court  held  on  June  10, 
1894,  at  which  all  the  members  were  present, 
a  resolution  was  adopted  which  reads:  "Re- 
solved, that  the  county  clerk  be,  and  he  is 
hereby,  directed  to  draw  a  warrant  in  favor 
of  A.  H.  Andrews  &  Co.,  of  Chicago,  for  the 
sum  of  $15,000,  and  deliver  the  same  to  M. 
Hayken,  as  agent  of  said  A.  H.  Andrews 
&  Co.,  upon  the  execution  and  delivery  to 
said  clerk  of  the  Indemnity  bond  duly  signed 
by  the  said  A.  H.  Andrews  &  Co.,  as  prin- 
cipal, and  by  Frank  Knox,  E.  W.  Duncan, 
and  G.  S.  Holmes,  as  sureties,  and  upon  the 
filing  by  the  said  clerk  of  the  documentary 
authority  of  said  Hayken  to  sign  said  bond 
on  behalf  of  said  A.  H.  Andrews  &  Co." 
In  accordance  with  this  resolution  the  under- 
taking therein  mentioned  was  filed,  and  in 
the  obligatory  part  thereof  it  was  staled: 
"Now,  therefore,  if  the  said  A.  H.  Andrews 
&  Company  shall  at  their  own  expense  and 
risk  transport  to  and  deliver  In  the  said 
building  the  said  furniture,  fittings,  and  ap- 
pliances mentioned  and  specified  In  the  said 
contract,  to  the  value  of  $15,000,  in  the  speci- 
fications or  schedules  therein  referred  to,  and 
set  up  the  same  in  said  building  as  required 
In  said  contract  as  soon  as  they  or  their 
agent  shall  be  notified  so  to  do  by  the  archi- 
tect of  said  building  or  the  county  court  of 
said  county,  and  shall  in  all  respects  per- 
form all  the  things  In  said  contract  required 
and  stipulated  to  be  by  them  performed,  to 
the  value  of  $15,000,  then  this  obligation  shall 
be  void;  otherwise,  to  remain  in  full  force 
and  effect"  Notwithstanding  the  fact  that 
the  minutes  of  the  court  showing  the  pas- 
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sage  of  this  resolution  and  the  bond  were 
Introduced  In  evidence  over  the  objections 
of  the  appellant,  we  are  of  the  opinion  that 
under  the  pleadings  they  were  properly  ad- 
mitted, as  tending  to  throw  light  on  the 
whole  trahsactlon,  and  to  show  what  steps 
were  taken  to  secure  the  delivery  of  the 
furniture,  which  the  evidence  shows  had 
been  completed  and  was  ready  for  shipment. 
Whether  this  action  of  the  county  court  and 
the  compliance  therewith  by  Andrews  &  Co. 
created  a  valid  contract,  and  whether  it  au- 
thorized the  Issuance  of  the  warrant,  or 
whether  the  warrant  issued  in  pursuance 
thereof  is  absolutely  void,  are  questions 
which,  from  the  view  we  have  taken  of  the 
case,  we  do  not  deem  Important  or  neces- 
sary to  decide.  It  is  doubtless  true,  and 
may  be  admitted,  that  the  appellant  could 
have  rescinded  all  these  transactions  relat- 
ing to  the  purchase  of  the  furniture,— the 
last  one  Included,— because  the  resolution  and 
bond  refer  to  the  former  fraudulent  con- 
tracts, but  it  has  not  seen  fit  to  do  so.  On 
the  contrary,  it  received  and  accepted  the 
furniture  pursuant  to  the  contract  of  June 
19th,  had  it  set  up  in  the  city  and  county 
building,  and  ever  since  has  used  and  exer- 
cised ownership  over  the  same,  and  has  nev- 
er attempted  to  rescind  the  contract,  or  re- 
turned or  offered  to  return  the  furniture,  or 
paid  or  offered  to  pay  to  Andrews  &  Co.  or 
Auerbach  &  Bro.  or  the  plaintiff,  who  must 
be  regarded  as  the  equitable  assignee  of 
Andrews  &  Co.  to  the  extent  of  the  amount 
paid  for  the  warrant,  any  part  of  the  actual 
value  of  the  furniture,  although  in  its  coun- 
terclaim the  defendant  admits  that  the  ac- 
tual market  value  of  the  furniture  was  $27,- 
000,  and  simply  asks  for  a  deduction  from, 
the  amount  of  plaintiff's  claim  of  $7,640, 
thereby  admitting  that  the  balance  of  the 
$15,000,  at  least,  was  due  the  plaintiff.  Even 
after  the  change  in  the  personnel  of  the 
county  court,  when  the  same  was  composed 
of  members  none  of  whom  were  parties  to 
the  col*rupt  contracts  of  March  and  May,  and 
after  they  had  discovered  the  fraud,  no  ef- 
fort whatever  was  made  to  rescind  the  con- 
tracts, or  to  return  the  goods,  or  to  pay  the 
actual  value  therefor.  Under  such  circum- 
stances the  defendant  cannot  be  permitted 
to  retain  and  use  the  goods,  and  at  the  same 
time  refuse  to  pay  the  fair  market  value 
therefor  to  an  innocent  bolder  of  a  warrant. 
In  Argenti  v.  City  of  San  Francisco,  16 
Cal.  256,  Mr.  Justice  Cope,  delivering  the 
opinion  of  the  court,  said:  "From  an  exam- 
ination of-  the  authorities,  it  is  evident  that 
the  doctrine  contended  for  by  the  counsel 
for  the  city  cannot  be  maintained.  The 
theory  is  that  a  municipal  corporation  can 
only  be  bound  by  a  contract  to  which  it  has 
expressly  assented,  and  that  such  a  cor- 
poration Is  exempt  from  the  operation  of  the 
rules  which  relate  to  and  govern  th«  con- 
tracts and  liabilities  of  individuals.  We 
readily  admit  that  the  powers  of  a  corpora- 


tion are  derived  solely  from  the  act  creating 
it,  and  that,  as  a  general  rule,  these  powers 
must  be  exercised  In  the  particular  mode 
pointed  out  by  tlie  charter.  It  does  not  fol- 
low, however,  that  even  a  want  of  authority 
is  in  all  cases  a  sufficient  test  of  the  exemp- 
tion of  a  corporation  from  liability  in  mat- 
ters of  contract."  In  the  game  case  Mr.  Chief 
Justice  Field,  concurring  in  the  Judgment  an- 
nounced by  the  court,  said:  "If  the  city  ob- 
tain the  money  of  another  by  mistake  or 
without  authority  of  law,  it  is  her  duty  to 
refund  it,— not  from  any  contract  entered  into 
by  her  on  the  subject,  but  from  the  general 
obligation  to  do  Justice  which  binds  all  per- 
sons, whether  natural  or  artificiaL  If  the 
city  obtain  other  property  which  does  not 
belong  to  her  It  Is  her  duty  to  restore  it  or, 
if  used  by  her,  to  render  an  equivalent  to  the 
true  owner,  from  the  like  general  obligation. 
In  these  cases  she  does  not  in  fiict  make  any 
promise  on  the  subject,  but  the  law,  which 
always  intends  Justice,  implies  one,  and  her 
liability  thus  arising  is  said  to  be  a  liability 
on  an  implied  contract;  and  it  is  no  answer 
to  a  claim  resting  upon  a  contract  of  this 
nature  to  say  that  no  ordinance  has  been 
passed  on  the  subject,  or  that  the  liability  o( 
the  city  is  void  when  it  exceeds  the  limita- 
tion of  $50,000  prescribed  by  the  charter. 
The  obligation  resting  upon  her  is  imposed 
by  the  general  law,  and  Is  Independent  of  any 
ordinance  and  the  restraining  clauses  of  the 
charter.  It  would  indeed  be  a  reproach  to 
the  law  if  the  city  could  retain  another's 
property  because  of  the  want  of  an  ordinance, 
or  withhold  another's  money  because  of  her 
own  excessive  indebtedness.  In  reference  to 
money  or  other  property,  it  Is  not  dlflacult  to 
determine  in  any  particular  case  whether  a 
liability  with  respect  to  the  same  has  at- 
tached to  the  city.  The  money  must  have 
gone  Into  her  treasury  or  been  appropriated 
by  her,  and,  when  It  Is  property  other  thau 
money,  it  must  have  been  used  by  her  or  be 
under  hCT  control."  1  Dill.  Mun.  Corp.  (4th 
Ed.)  a  480,  461;  McClure  v.  Jefferson.  85 
Wis.  208,  54  S.  W^.  777. 

The  deduction  above  referred  to  was  doubt- 
less asked  on  the  theory  that  there  are  other 
warrant  holders,  and  that  the  plaintiff  should 
share  a  proportionate  loss  occasioned  by  the 
fraudulent  excess  charged  for  the  furniture, 
as  per  the  contracts  of  March  and  May. 
The  answer  to  this  is  that  it  is  admitted  that 
the  warrant  In  dispute  was  the  first  one  is- 
sued for  any  of  the  furniture,  the  first  pre- 
sented for  payment  and  the  first  one  reg- 
istered. In  the  absence  of  a  rescission  of  the 
contract,  the  liability  of  the  county  became 
complete,  for  the  claim  represented  by  the 
warrant,,  the  moment  furniture  had  been  de- 
livered and  accepted  of  the  fair  market  value 
of  $15,000;  and,  as  we  have  seen,  It  Is  ad 
mitted  that  $27,000  worth  was  delivered,  ac- 
cepted, and  ever  since  used  by  the  county. 
All  tlie  holders  of  subsequent  warrants  must 
therefore  be  presumed  to  have  had  notice  of 
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the  prior  claims  for  wbicb  tbe  warrant  in 
-dispute  was  Issued,  as  the  facts  In  relation 
thereto  were  matters  of  record.  Under  these 
<;lrcamstance8  the  maxim,  "Qui  prior  est  tem- 
pore potior  est  Jure,"  controls.  This  Is  so 
«Ten  though  the  equities  between  all  the 
holders  are  equal.  2  Pom.  Eq.  Jur.  {f  693« 
€95;  Board  or  Education  of  Salt  Lake  City 
V.  Salt  Lake  Presscd-Brlck  Co.,  13  Utah,  211. 
44  Pac.  709;  Price  v.  The  Elmbank  (D.  C.) 
72  Fed.  610;  In  re  Gillespie  (D.  C.)  15  Fed. 
734;  In  re  Mahaska  Coal  Co.  (Iowa)  64  N.  W. 
405;  Shirk  y.  Pulaski  Co.,  4  DIU.  209,  Fed. 
Cas.  No.  12,794. 

The  appellant  further  contends  that,  even 
■if  the  respondent  Is  entitled  to  recover  the 
reasonable  value  of  the  goods,  he  cannot  re- 
cover In  this  action,  because  the  complaint 
-falls  to  allege  that  a  claim  duly  Itemized  and 
verified  had  been  presented  to  the  county 
court  or  board  of  county  commlsslonerB,  and 
't>y  them  rejected,  before  suit  was  instituted. 
Xhls  point,  as  appears,  was  made  for  the  first 
time  In  the  appellate  court,  and  therefore 
cannot  avail  the  appellant;  there  being  no 
-statute  In  this  state  which  expressly  pr6- 
blblts  the  bringing  of  an  action  on  any  claim 
before  It  has  been  so  presented  and  acted  up- 
on. Such  an  objection  simply  goes  In  abate- 
-ment  of  tbe  action,  and,  to  have  effect,  must 
be  urged  by  proper  plea  or  In  some  appro- 
priate manner  in  the  trial  court,  or  the  ob- 
jection win  be  regarded  as  waived.  In  Ja- 
■quish  v.  Town  of  Ithaca,  36  Wis.  108,  where 
a  similar  question  was  raised,  Mr.  Justice 
Tjyon,  speaking  for  the  court,  said:  "With- 
out deciding  whether  the  claim  should  have 
been  presented  for  audit  to  the  town  board 
t>efore  an  action  upon  it  can  be  maintained, 
it  Is  sufficient  for  the  purposes  of  the  case 
-to  say  that  this  objection,  which  is  made  for 
-the  first  time  In  this  court,  comes  too  late 
to  be  available  to  the  defendant  Conceding 
tbe  objection,  if  taken  at  tbe  proper  time, 
to  be  a  valid  one,  It  only  goes  in  abatement 
of  tbe  action,  and  should  have  been  made  on 
the  trial,  either  by  motion  for  a  nonsuit  or 
in  some  other  appropriate  manner."  Gould, 
PI.  c.  5,  p.  284;  Brown  v.  Railroad  Oo.,  12  N. 
Y.  486.  We  are  of  the  opinion  that  in  the 
second  count  of  the  complaint  the  allega- 
tions, in  the  absence  of  any  special  plea  at- 
tacking their  sufficiency,  cannot  be  success- 
fully assailed  after  judgment 

Nor  do  we  think  the  appellant's  objection  to 
-the  allo-wance  of  Interest  from  February, 
1895,  is  well  taken.  The  trial  court  found 
that  the  members  of  the  county  court  "com- 
menced an  investigation,  with  tbe  result  that 
as  early  as  February  16, 1896,"  they  "became 
convinced"  that  the  contracts  were  fraudu- 
lent and  void,  and  determined  to  contest  tbe 
payment  of  tbe  warnmts  Issued  thereunder, 
and  "also  ejected  to  retain  the  furniture"; 
and  we  cannot  say  that  there  is  no  proof  to 
•support  such  finding,  and  therefore  cannot 
•disturb  tt.    Nor,  under  these  circumstances. 


can  we  Interfere  with  the  allowance  at  Inter- 
est from  that  date. 

Other  questions  have  been  presented,  but, 
from  the  view  we  have  taken  of  the  case, 
further  discussion  is  not  deemed  important 
We  find  no  reversible  error  In  the  record. 
The  judgment  Is  affirmed,  with  costs. 

MINER  and  BASkiN,  JJ..  concuE. 


METROPOLITAN  NAT.  BANK  v.  REPUB- 
LICAN VAL.  BANK. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment C.  D.    July  18,  1889.) 

WRIT  OF  BRROB— DISMIS3A1>-WANT  OF 
PARTIES. 
Where  a  receiver  of  a  bank  was  dischar- 
ged after  a  demurrer  was  sustained  to  peti- 
tion to  have  a  preferred  claim  declared  a  trust 
fund  in  his  hands,  a  petition  in  error  to  re- 
verse the  order  sustaining  the  demurrer,  to 
which  the  general  creditors  of  the  bank  are 
not  parties,  will  be  dismissed. 

Error  from  district  court  Clood  connty. 

Petition  by  the  Metropolitan  National 
Bank  against  the  Republican  Valley  Bank, 
F.  H.  Butler,  receiver.  From  an  order  sus- 
taining a  demurrer  to  the  petition,  plaintiff 
brings  error.    Dismissed. 

C.  W.  Vandermark,  for  plaintiff  In  error. 
Pulslfer  &  Alexander,  for  defendant  in  error. 

PER  CURIAM.  This  Is  a  proceeding 
brought  by  the  Metropolitan  National  Bank, 
by  petition  In  error  and  transcript  of  the  rec- 
ord, for  the  purpose  of  reversing  an  order 
of  the  court  sustaining  a  demurrer  to  its  peti- 
tion. The  record  shows  that  the  Metropoli- 
tan National  Bank  filed  its  motion  or  petition 
for  a  preferred  claim  in  the  sum  of  $688.72, 
in  a  case  then  pending  In  the  district  court  of 
Cloud  county,  entitled  "The  State  of  Kansas 
ex  rel.,  etc.,  versus  the  Republican  Valley 
Bank,  Defendant"  and  asking  that  the  same 
be  declared  a  trust  fund  in  the  hands  of  the 
receiver,  and  that  he  be  directed  to  pay  the 
same,  with  interest.  The  receiver  filed  his 
demurrer  thereto  on  the  grounds  (1)  that  it 
did  not  show  facts  to  justify  the  relief  or 
order  prayed  for;  (2)  that  on  Its  face  it  show- 
ed the  claim  for  preference  was  barred  by  the 
statute  of  limitations,— which  demurrer  was 
sustained.  Tbe  Metropolitan  National  Bank 
excepted  to  the  order  of  tbe  court,  and  prose- 
cute this  proceeding  -to  reverse  the  same. 
The  receiver,  on  tbe  same  day,  made  a  re- 
port of  bis  proceedings,  showing  that  he  had 
in  bis  hands  for  distribution  to  the  general 
creditors  $817.75,  whose  claims  aggregated 
$27,007.27.  He  also  asked  for  his  final  dis- 
charge as  snch  receiver.  The  court  made  an 
order  for  the  disposition  of  the  funds  and 
for  the  discharge  of  the  receiver. 

There  Is  an  attempt  made  by  the  plaintiff 
In  error  to  show  that  the  receiver  was  by 
order  of  court,  continued  for  certain  purposes^ 
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but  of  tbls  fact  tbere  is  no  competeDt  evi- 
dence. F.  H.  Butler,  the  receiver,  was  dis- 
charged from  his  trust  by  order  of  court,  ou 
January  31,  1888,  and  the  only  parties  in  in- 
terest since  are  the  general  creditors  of  the 
Republican  Valley  Bank,  who  are  not  made 
parties  to  this  proceeding.  It  is  apparent 
from  the  record  that  the  only  parties  inter- 
ested In  the  funds  sought  to  be  appropriated 
by  the  plaintiff  in  error  are  the  creditors  of 
the  Republican  Valley  Bank.  The  proceed- 
ing must  be  dismissed,  for  the  reason  that 
these  creditors  are  not  made  parties. 


(131  Cal.  610) 

HOIiT  V.  HOLT  et  al.     (L.  A.  943.) 

(Supreme  CJourt  of  Califoriiia.    Feb.  19,  1901.) 

PAHTITION  OF  REAL  PROPERTY— INTBRLOCD- 

TORY  DECREE— fINAL  ORDER^AF- 

PBAL  AND  ERROR.' 

1.  TJnder  Code  Civ.  Proc.  {  063,  providing 
that  an  appeal  may  be  taken  to  the  supreme 
court  from  an  interlocutory  judgment  in  an  ac- 
tion for  partition  which  determines  the  inter- 
ests of  the  parties;  and  Id.  g  i>66,  declaring 
that  on  appeal  from  a  judgment  the  court 
may  review  any  intermediate  decision  which 
involves  the  merits  or  necessarily  affects  the 
judgment,  except  a  decision  from  which  an 
appeal  might  have  been  taken, — on  an  appeal 
from  a  final  order  in  an  action  for  partition, 
taken  more  than  six  months  after  the  entry  of 
an  interlocutory  decree  therein,  the  court  can- 
not consider  the  sufficiency  of  the  complaint, 
or  order  overruling  a  demurrer  thereto,  siuee 
those  matters  were  concluded  by  the  interloc- 
utory decree,  and  could  have  been  considered 
on  an  appeal  therefrom. 

2.  Where,  on  an  appeal  from  a  final  order  in 
an  action  for  partition  of  real  property,  no  ob- 
jection is  urged  to  the  only  matters  determined 
by  such  order,  the  order  shonld  be  affirmed. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles  coun- 
ty; Luden  Shaw,  Judge. 

Action  by  William  W.  Holt  against  Frances 
M.  Holt  and  others.  From  an  order  confirm- 
ing the  sale  of  the  common  property,  and  fix- 
ing the  amount  of  the  attorney's  and  refepee's 
fees,  the  defendant  Frances  M.  Holt  appeals. 
Afiirmed. 

Hester  &  Ladd,  for  appellant  Chas.  L. 
Batcheller  and  E.  E.  Bacon,  for  respondents. 

GRAY,  C.  This  Is  an  action  in  partition  in 
which  the  complaint  alleges  that  the  plalntlfC, 
Holt,  and  the  defendant  Frances  H.  Holt, 
are  tenants  in  common,  each  having  an  estate 
of  inheritance  to  the  extent  of  one  undivided 
half  of  the  whole  of  the  fee  in  a  certain  de- 
scribed lot  In  the  city  of  Los  Angeles,  and 
that  defendant  Frances  Bacon  has  a  mort- 
gage lien  on  the  said  Interest  of  Frances  M. 
Holt  to  the  extent  of  ?500,  besides  interest. 
The  action  was.  commenced  January  6,  1899, 
a  general  demurrer  to  the  complaint  was  over- 
ruled, an  answer  filed,  and  a  trial  had,  follow- 
ed by  an  Interlocutory  decree  of  partition 
made  on  May  25,  1899,  and  filed  on  the  27th 
of  the  same  month.  This  decree  adjudicated 
and  determined  the  rights  and  interests  of  the 


several  parties  to  the  suit  in  the  lot  In  qasa- 
tlon,  found  that  a  partition  could  not  be  bad 
without  great  prejudice  to  the  owners,  aad  or- 
dered that  a  sale  be  made  by  the  referees 
named  in  the  decree,  and  the  proceeds  thereof 
be  applied  by  said  referees  (1)  to  the  payment 
of  the  general  costs.  Including  cost  of  ab8tra--:t 
and  attorney's  fees;  (2)  to  payment  of  costs  of 
references  and  sale  therein;  (3)  that  the  resi- 
due be  paid  to  the  several  parties  to  the  suit 
the  specific  part  that  each  should  receive  be- 
ing fully  stated  in  the  decree.  The  coort  in 
this  decree  specially  reserved  its  finding  and 
order  as  to  the  amount  of  attorney's  fees  to 
be  allowed  until  the  making  of  its  final  decree. 
Subsequently  a  sale  was  made  under  this  de- 
cree to  the  respondent  Frank  Jackson,  and 
thereafter  an  order  confirming  said  sale  was 
duly  made  by  the  court,  and  filed  on  the  6th 
day  of  January,  1900.  In  this  order  the  at- 
torney's fees  were  fixed  at  $100,  and  referee's 
fees  at  $30.  This  appeal  is  from  the  last-men- 
tioned order,  which  is  referred  to  in  the  no- 
tice of  appeal  as  "the  final  Judgment  and  de- 
cree therein  entered  in  the  s:dd  superior  court 
on  the  6th  day  of  January,  1900."  The  notice 
of  appeal  was  filed  and  the  appeal  taken  on 
AprU  20,  1900,  more  than  60  days  after  the 
entry  of  the  order  appealed  from,  and  more 
than  6  montlis  after  the  entry  of  the  said  in- 
terlocutory decree. 

The  only  reasons  urged  for  a  reversal  on  this 
appeal  are:  (1)  The  complaint  does  not  state 
sufficient  facts,  and  the  demurrer  to  it  shonld 
have  been  sustained;  (2)  the  court  failed  to 
find,  upon  the  issue  tendered  In  appellant's  an- 
swer, as  to  her  right  to  a  homestead  upon  the 
said  property.  These  questions  cannot  be 
considered  upon  this  appeal. 

The  objection  urged  against  the  complaint 
is  that  it  fails  to  set  forth  ^eclfically  and  par- 
ticularly the  origin,  nature,  and  extent  of  the 
Interests  of  the  several  parties  in  the  property 
described  in  the  complaint.  The  nature  and 
extent  of  the  several  Interests  were  set  forth 
in  the  complaint,  and  If  the  complaint  was  not 
sufilciently  specific  in  the  respects  stated,  and 
the  court  had  improperly  overruled  the  demur- 
rer, such  action  could  be  reviewed  only  on  ap- 
peal from  the  interlocutory  decree  of  partition; 
for  that  decree  is  a  final  Judgment,  certainly, 
as  to  all  questions  determined  in  it  (Hammond 
v.  Cailleaud,  111  Cal.  206,  43  Pac.  607);  and 
whether  tne  order  here  appealed  from  be 
treated  as  an  order  made  after  final  Judgment, 
or  as  itself  a  final  Judgment,  it  Is  plain  that 
the  decree  of  partition  cannot  be  reviewed,  be- 
cause an  appeal  might  have  been  taken  from 
such  decree  (Code  Civ.  Proc.  §  963),  and  any 
Intermediate  decision  that  might  have  been 
appealed  from  cannot  be  reviewed  on  this  ap- 
peal (Id.  I  956).  For  reasons  apparent  from 
the  foregoing- argument,  we  are  also  precluded 
from  here  reviewing  or  deciding  anything  as  to 
the  issue  concerning  the  homestead. 

This  appeal  cannot  be  treated  as  taken 
from  the  decree  of  partition,  for  the  notice  of 
appeal  was  filed  after  the  time  limited  by  stat- 
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ute  for  taking  such  an  appeal.  In  the  inter- 
locutory decree  of  partition  the  question  of  at- 
torney's fee  was  specially  reserved  for  future 
consideration,  and  that  matter  was  for  the 
first  time  adjudicated  in  the  order  here  ap- 
pealed from.  We  may  therefore  treat  such 
order  as  a  final  Judgment  as  to  the  attorney's 
fee,  at  least,  and  In  that  view  of  the  matter, 
as  nothing  is  urged  against  said  fee,  we  thlnlc 
the  Judgment  appealed  from  should  be  afllrm- 
ed,  and  so  advise. 

We  concur:    COOPER,  C;  HAYNES,  O. 

PER  CURIAM.  For  the  reasons  given  in 
tike  foregoing  opinion,  the  Judgment  appealed 
from  is  affirmed. 


(m  cai.  est) 

In  re  YOBLL.    {S.  F.  1,683.) 
(Supreme  Court  of  Oalifomia.    Feb.  16,  1901.) 

INSOLVENCY— DISCHARGE— JUEISDICTION— 
OBNBRAL  APPEARANCE. 

Where  a  creditor  has  appeared  generally 
in  the  insolvency  proceedings,  filed  its  claim, 
and  voluntarily  or  in  response  to  some  notice 
appeared  and  opposed  the  application  of  the  in- 
Bolrent  for  her  discbarge,  it  Bbould  not  l>e 
heard  to  object  to  the  jurisdiction  of  the  court 
on  the  ground  that  certain  affidavits  of  publi- 
cation of  notices  throughout  the  proceedings 
were  insufficient  to  show  that  the  court  acquir- 
ed jurisdiction. 

Department  2.  Appeal  from  superior  court, 
Santa  Clara  county;   M.  H.  Hyland,  Judge. 

Application  of  Emily  C.  Yoell,  an  insolvent, 
for  a  discharge.  From  an  order  granting  her 
discliarge,  a  creditor  appeals.    Affirmed. 

Jackson  Hatch,  for  appellant  D.  W. 
Burchard,  for  respondent. 

HENSHAW,  J.  Emily  C.  Yoell  petlUoned 
for  and  obtained  her  discharge  In  insolvency. 
Written  opposition  to  her  discharge  was  filed 
by  certain  creditors  who  had  proved  their 
debts,  upon  the  sole  ground  that  the  Insol- 
vent had  concealed  a  part  of  her  estate.  At 
the  hearing  no  testimony  was  offered  in  sup- 
port of  this  ground  of  opposition,  but  the  at- 
torney for  one  of  the  contesting  creditors  op- 
posed the  discharge  upon  the  ground  of  lack 
of  Jurisdiction  in  the  court,  for  that  certain 
affidavits  proving  publication  of  notices 
throughout  the  proceedings  were  Insufficient 
to  show  that  the  court  had  acquired  Jurisdic- 
tion. But  this  particular  creditor  here  ap- 
pealing appeared  In  the  insolvency  proceed- 
ings, filed  Its  claim  In  due  and  proper  form, 
and  later,  either  voluntarily  or  In  response 
to  some  notice,  again  appeared  and  filed  Its 
written  opposition  to  the  granting  of  the  In- 
solvent's petition  for  discharge.  In  all  this 
no  objection  was  taken  or  suggested  as  to 
any  deficiency  In  the  notices.  Having  thus 
made  Its  general  appearance  and  become  an 
actor  In  the  insolvency  proceedings,  we  think 
It  may  not  now  be  heard  to  urge  this  ground 
In  opposition.  Pomeroy  v.  Gregory,  66  Cal. 
63P.-58- 


672,  6  Pac.  492;  In  re  Clarke.  125  Cal.  392, 
58  Pac.  22.  In  the  latter  case  the  insolvent 
In  a  proceeding  in  Involuntary  Insolvency, 
having  appeared,  demurred  to  the  petition, 
and  filed  an  answer  upon  which  Issues  of 
fact  were  raised  and  tried,  was  held  to  have 
submitted  himself  to  the  Jurisdiction  of  the 
court,  and  could  not  thereafter  be  heard  to 
complain  that  he  was  Improperly  brought  be- 
fore it  by  Insufficient  citation.  The  Judg- 
ment appealed  from  Is  affirmed. 


We  concur:    McFARLAXD,  J.;  TEMPLE, 


J. 


(m  Cal.  675) 

MARTIN  V.  CITY  AND  COUNTY  OF  SAN 

FRANCISCO.    (S.  F.  2,243.)* 
(Supreme  Court  of  California.     Feb.  15,  1901.) 

APPEAL— LACHES— DISMISSAL. 

The  dismissal  of  an  action  on  the  ground 
of  laches  in  the  prosecution  thereof  will  not  be 
disturbed  on  appeal,  where  no  abuse  of  discre- 
tion is  shown. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  John  Hunt, 
Judge. 

Action  by  Eleanor  Martin,  administratrix, 
etc.,  against  the  city  and  county  of  San  Fran- 
cisco. From  a  Judgment  for  defendant  dis- 
missing the  action,  plaintiff  appeals.  Af- 
firmed. 

S.  W.  &  E.  B.  Holladay  and  D.  P.  Belk- 
nap, for  appellant  Franklin  K.  Lane,  City 
Atty.,  for  respondent. 

PER  CURIAM.  The  action  Involves  the 
title  to  a  tract  of  land  in  San  Francisco  held 
by  the  defendant  for  public  purposes.  The 
complaint  was  filed  in  1872,  and  the  answer 
thereto  was  filed  In  1873.  In  December, 
1875,  upon  the  petition  of  the  plaintiff,  the 
cause  was  removed  to  the  United  States  cir- 
cuit court  and  in  October,  1887,  was  re- 
manded to  the  superior  court  of  the  city  and 
county  of  San  Francisco.  No  further  steps 
therein  were  taken  by  either  party  to  the 
action  until  June  28,  1899,  when  a  motion 
was  made  on  behalf  of  the  defendant  to  dis- 
miss the  same  upon  the  ground  of  laches 
and  want  of  prosecution  on  the  part  of  the 
plaintiff. .  The  motion  came  on  for  hearing 
August  ISth,  at  which  time  certain  affida- 
vits and  other  documentary  evidence  In  sup- 
port thereof  were  read,  and,  after  argument 
by  counsel,  the  court  made  its  order  grant- 
ing the  motion,  and  thereupon  entered  Judg- 
ment dismissing  the  action.  Prom  this  judg- 
ment the  plaintiff  has  taken  the  present  ap- 
peal, and  in  support  thereof  urges  that  the 
dismissal  of  the  action  was  without  the  au- 
thority of  the  court  The  authority  of  the 
superior  court  to  dismiss  an  action,  on  the 
ground  of  laches  on  the  part  of  the  plaintiff 
in  prosecuting  the  same,  has  been  frequently 
exercised,  and,  unless  it  is  made  to  appear 
that  there  was  a  gross  abuse  of  discretion 
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In  making  such  dismissal,  Its  action  will  not 
be  disturbed  In  this  court.  The  matter  was 
very  fully  considered  in  People  v.  Jefferds, 
120  Cal.  296,  58  Pac.  704,  and  more  recently 
in  Xlcol  V.  City  &  County  of  San  Francisco 
(Cal.)  62  Pac.  513.  Upon  the  authority  of 
these  cases,  the  judgment  herein  is  affirmed. 


(131  Cal.  615) 

BAKER  V.  BORELLO  et  al.     (Sac.  871.) 

(Supreme  Conrt  of  California.    Feb.  19,  1901.) 

PRACTICE     AND     PLEADIN&-MODIPYING     IN- 
STRUCTIONS—BILL   OF    EXCEPTIONS- 
AMENDMENT— JURISDICTION. 

1.  Whf^re  the  court  modified  an  instruction 
requested  by  the  defendants  before  girtug  it  to 
the  jur.v,  but  did  not  import  therein  any  error 
prejudicial  to  the  defendants,  the  defendants 
oonld  not  object  to  it. 

2.  Code  Qv.  Proc.  I  473,  providing  that  the 
court,  in  its  discretion,  may  allow  an  amend- 
ment to  any  pleading  or  proceeding,  does  not 
Miithorize  the  superior  court  to  amend  a  bill  of 
exceptions  which  had  been  settled  and  used  on 
a  motion  for  a  new  trial  before  an  appeal  bad 
been  taken  from  the  order  denying  the  motion, 
since  after  appeal  the  court  was  deprived  of 
jurisdiction,  and  could  not  change  the  record 
on  wliich  it  acted  in  denying  the  motion. 

Department  2.  Appeal  from  superior 
court,  Merced  county;    E.  R.  Rector,  Judge. 

Action  by  Joshua  Baker  against  F.  M. 
Borello  and  others.  From  a  judgment  in 
favor  of  plaintiff,  defendants  appeal.  Af- 
finned. 

J.  W.  Knox  and  P.  F.  Dunne,  for  appel- 
lants. J.  F.  McSwaln,  J.  F.  Peck,  F.  G. 
Ostrander,  and  F.  W.  Henderson,  for  re- 
spondent. 

BEATTY,  C.  J.  The  defendants  In  this 
case  appeal  from  an  order  denying  a  new 
trial.  The  respondent  makes  a  preliminary 
motion  to  correct  the  record  of  the  proceed- 
ings In  the  superior  court.  The  facts  are 
that  the  defendants.  In  support  of  their  ap- 
plication for  a  new  trial,  ser\'ed  a  draft  of 
their  proposed  bill  of  exceptions,  which 
showed  that  the  trial  judge  of  his  own  mo- 
tion had  given  a  certain  Instruction,  num- 
l>ered  18,  to  the  giving  of  which  they  had 
duly  excepted.  The  proposed  bill  also  con- 
tained a  special  assignment  of  error  upon 
the  giving  of  instruction  numbered  18.  In 
this  particular  the  bill  of  exceptions  was  set- 
tled and  allowed  by  the  trial  judge,  Hon.  J. 
K.  Law,  in  substance  as  proposed  by  de- 
fendants, and  was  filed  April  27,  1900.  The 
motion  for  a  new  trial  was  submitted  to 
Judge  Minor  on  June  28th  and  denied  on 
July  2d.  Defendants  appealed  July  14th, 
filed  the  transcript  in  this  court  August  22d, 
and  on  October  11th  filed  and  served  their 
brief,  in  which  they  presented  their  assign- 
ment of  error  upon  the  giving  of  said  in- 
struction. The  attention  of  the  respondent 
seems  then  to  have  been  drawn  for  tlie  first 
time  to  this  feature  of  the  bill  of  exceptions, 
and  soon  afterwards,  and  within  six  months 
from   the   settlement   of   the  bill,    he   com- 


menced proceedings  to  amend  the  record  so 
as  to  make  it  appear  that  the  instructicn  of 
which  the  appellants  are  complaining  was 
really  given  at  their  request,  and  not  Tolun- 
teered  by  the  court.  After  considcrahle  de- 
lay, occasioned  by  a  change  of  Incumbents 
in  the  ofllce  of  superior  judge,  an  order  was 
made  by  Judge  Rector  on  January  15,  1901, 
correcting  the  bill  substantially  !■  accord- 
ance with  the  motion  of  the  respondent;  that 
is  to  say,  it  appears  from  the  order  of  Judge 
Rector  that  the  defendants  presented  the  in- 
struction to  Judge  Law— the  trial  Judge— 
with  a  request  that  it  be  given,  but  It  was 
not  given  in  precisely  the  form  in  which  it 
was  requested.  Before  giving  it,  Jadgc 
Law  struck  out  one  or  two  words,  and  al- 
tered one  sentence  slightly,  but  wlthont 
changing  its  meaning  or  effect.  The  only 
tendency  of  the  alterations  made  by  him 
was  to  make  the  Instruction  somewhat  less 
open  to  the  objection  now  urged  against  it 
than  it  was  as  originally  requested  by  the 
defendants.  Because  of  this  modification  of 
the  Instruction  by  the  court  before  giving  it. 
the  appellants  contend,  in  opposition  to  this 
motion,— that  the  statement  contained  In  the 
bill  of  exceptions  as  proposed  was  true,— 
that  the  instruction  given  was  not  the  in- 
struction they  asked,  but  an  instruction 
volunteered  by  the  court;  and  upon  this 
point  they  cite  Morgan  v.  Peet,  32  111.  281. 
where  it  was  decided  that  the  party  asking 
an  instruction  may  except  to  the  giving  of 
such  instruction  with  an  addition  which  is 
prejudicial  to  him.  and  is  not  law.  I  should 
not  doubt  the  correctness  of  that  decision, 
but  it  does  not  fit  this  case.  This  bill  of 
exceptions,  as  corrected,  shows  that  defend- 
ants asked  a  certain  Instruction,  and  that 
the  court  gave  it  in  a  slightly  modified  form. 
Their  right  to  object  to  it  therefore  depends 
upon  whether  the  changes  made  by  the  trial 
judge  imported  into  it  some  new  and  dis- 
tinct error  prejudicial  to  them,  as  in  the  Illi- 
nois case.  We  cannot  see  that  any  such 
change  was  wrought  in  the  Instruction,  but. 
if  there  was,  they  have  their  exception  to 
the  modification,  and  that  matter  could  be 
considered  when  the  appeal  is  heard  upon 
its  merits.  In  the  meantime  the  action  of 
the  trial  court  In  modifying,  l>efore  giving. 
the  Instruction,  Is  no  obstacle  to  making  the 
record  speak  the  exact  truth.  We  are 
brought,  then,  to  the  question  whether  it 
was  competent  for  the  superior  court  to  cor- 
rect this  bill  of  exceptions  after  the  entry  of 
the  order  denying  a  new  trial,  and  an  appeal 
to  this  court,  and  the  filing  of  the  reconl 
here.  This  bill  of  exceptions  being  the 
basis  of  the  motion  for  a  new  trial,  and  the 
record  upon  which  the  order  overruling  that 
motion  rests,  can  it  be  changed  without  first 
setting  aside  that  order,  and  can  that  order 
be  set  aside  by  the  superior  court  after  It 
has  been  appealed  to  this  court?  We  have 
no  doubt  that  a  bill  of  exceptions  or  state- 
ment which  has  been  settled  after  appeal 
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taken  may  be  corrected  by  a  proper  proceed- 
ing under  section  473,  Code  Civ.  Proc.,  com- 
menced, as  this  was,  within  six  months  aft- 
er the  settlement,  for  in  such  cases  the  su- 
perior court  is  empowered  to  settle  the  bill 
or  statement— 1.  e.  to  complete  the  record — 
after,  and  for  the  purposes  of,  the  appeal. 
Flynn  v.  CotUe,  47  Cal.  520;  Sprigg  v.  Bar- 
ber, 118  Cal.  502,  50  Pac.  082;  In  re  Lamb's 
Kstate,  05  Cal.  408,  30  Pac.  508.  But  a  bill 
of  exceptions,  prepared  and  settled  before- 
hand, to  be  used  in  support  of  a  motion  for 
a  new  trial,  after  the  denial  of  the  motion 
and  an  appeal  therefrom  presents  a  differ- 
ent question.'  We  are  of  the  opinion  that  in 
such  case  the,  record  cannot  be  amended, 
and  this  for  reasons  which,  though  techni- 
cal, are  nevertheless  conclusive.  The  appeal 
deprives  the  superior  court  of  jurisdiction  to 
set  aside  Its  order  denying  the  new  trial, 
and  while  that  order  is  in  force  the  record 
upon  which  it  is  based  cannot  be  changed, 
and  this  court  must  review  the  order  upon 
the  same  record  upon  which  It  was  made. 
Hayne,  Kew  Trial  &  App.  {  160,  and  cases 
cited.  It  has  been  held— and,  we  have  no 
doubt,  correctly  held— that,  where  a  new 
trial  has  been  granted  by  an  order  Improvl- 
dently  or  prematurely  made  before  the  rec- 
ord was  properly  settled  and  certified,  this 
court,  upon  reversal  of  the  order,  may  re- 
mand the  cause  for  further  and  orderly  pro- 
ceedings upon  the  motion  (Morris  y.  De 
Cells,  41  Cal.  331;  Thomas  v.  Sullivan,  11 
Nev.  280);  but  this  rule  of  practice  does  not 
meet  the  exigencies  of  this  case.  What  was 
said  obiter  in  Grand  Grove  U.  A  O.  D.  v. 
Garibaldi  Grove  No.  71,  U.  A.  O.  D.  (Cal.) 
02  Pac.  486,  cannot  be  applied  as  a  universal 
rale,  but  only  to  those  cases  In  which  the 
power  of  amendment  has  not  Jieen  lost. 
The  motion  to  amend  Is  denied. 


We    concur: 
SHAW,  J. 


McFARLAND,    J.;     HEN- 


(131  CaL  682) 
MERRILL  v.  PAaFIC  TRANSFER  00. 
(S.  F.  1,453.) 
(Snpreme  Court  of  California.    Feb.  16,  1001.) 

CARRIERS— RECEIPT  FOR  GOODS— LIMITATION 
OF  LIABILITY— KNOWLEDGE  OF  TERMS- 
STATUTES  —  INSTRUCTIONS  —  NEGLIGENCE- 
PROVINCE  OF  JURY  —  PLEADING  —  ALLEGA- 
TION OP  DAMAGES. 

1.  Where  the  complaint  in  an  action  against 
a  transportation  company  for  the  loss  of  a 
trunk  alleged  that  defendant  lost  the  trunk, 
and  set  forth  its  value,  and  that  defendant 
had  refused  to  pay  the  same,  and  defendant 
set  up  a  special  contract  limiting  its  liability, 
and  offered  to  submit  to  a  judgment  for  a  cer- 
tain sum,  an  objection  after  venlict  that  the 
complaint  vftui  insufficient,  in  that  it  failed  to 
allege  damages,  was  without  merit. 

2.  Civ.  Co<le,  §  2176,  declares  that  a  passen- 
ger or  consiKnor,  by  accepting  a  contract  for 
carriage,  with  knowledge  of  its  terms,  assents 
to  any  limitation  of  liability  stated  therein; 
and  section  39  declares  that  every  person  who 
has  notice  of  circumstances  sufHcient  to  put  a 
prudent  man  upon  inquiry  has  constructive  no- 


tice, where  by  prosecuting  Inquiry  he  might 
have  learned  them.  Held  that,  in  an  action 
for  the  loss  of  a  trunk,  it  was  error  to  refuse 
to  charge  that  if,  when  a  receipt  which  limited 
the  carrier's  liability  was  delivered  to  plain- 
tiff, the  drcumstonces  were  such  that  a  pru- 
dent man  would  have  read  the  limitation  as  to 
liability,  then  he  had  notice  thereof,  and  that 
it  would  not  excuse  him  to  say  that  he  did  not 
read  the  notice  of  limitation. 

3.  Where,  in  an  action  for  the  loss  of  a 
trunk,  the  court  erroneously  refused  to  charge 
that  it  was  for  the  jury  to  say  whether  plain- 
tiff hod  constructive  knowledge  of  the  limita- 
tion of  liability  contained  in  °a  receipt  given 
him,  such  error  was  not  harmless,  on  the 
ground  that  the  evidence  showed  gross  negli- 
gence on  the  part  of  the  carrier,  from  which  it 
cannot  be  exempt  from  liability  under  Oiv. 
Code,  $  2175;  the  question  of  gross  negligence 
not  having  been  submitted  to  the  jury. 

4.  In  an  action  against  a  transportation  com- 
pany for  the  loss  of  u  tmnk,  it  was  error  to  ad- 
mit testimony  as  to  expenditures  by  plaintiff 
for  wearing  apparel,  as  leading  the  jury  to  con- 
sider such  expenditures  outside  of  the  value  of 
the  contents  of  the  tmnk. 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco;  W. 
R.  Dalngerflcld,  Judge. 

Action  by  Charles  Merrill  against  the  Pa- 
cific Transfer  Company.  From  a  judgment 
In  favor  of  plaintiff,  defendant  appeals.  Re- 
versed. 


J.   P.   Langhorne,   for  appellant. 
Knight,  for  respondent. 


Samuel 


HBNSIIAW,  J.  This  action  is.  brought 
by  plaintiff,  assignee  of  his  wife,  to  recover 
from  the  defendant,  a  common  carrier,  dam- 
oges  for  Its  failure  to  deliver  a  trunk  and 
Its  contents.  In  Its  answer  defendant  de- 
nied that  the  loss  of  the  trunk  was  occa- 
sioned through  Its  negligence,  and  further, 
as  a  special  defense,  pleaded  a  contract  for 
the  carriage  of  the  trunk  by  which  the  lim- 
itation of  liability  for  its  loss  was  $100,  and 
offered  to  allow  plaintiff  to  take  judgment 
for  $100  In  compensation  for  bis  injury. 
The  case  was  tried  before  the  court  and  a 
jury,  and  a  verdict  rendered  in  plaintiff's 
favor  for  $050.  Defendant's  motion  for  a 
new  trial  was  denied,  and  from  the  judg- 
ment and  from  the  order  so  denying  Its  mo- 
tion it  prosecutes  this  appeal. 

The  point  was  made  in  the  lower  court 
upon  the  motion  for  a  new  trial,  and  is 
pressed  in  this  court,  that  the  complaint  was 
not  sufficient  to  sustain  the  judgment,  in 
that  it  fulls  to  allege  that  plaintiff  has  sus- 
tained damages.  But,  however  iaartiflclally 
It  may  have  been  drawn  In  this  respect,  that 
pleading  sufficiently  charges  the  failure  of 
defendant  to  deliver  the  trunk  in  accordance 
with  its  contract,  and  avers  that  by  Its  gross 
negligence  and  that  of  its  servants  It  lost 
the  trunk,  sets  forth  the  reasonable  value  of 
the  trunk  and  of  Its  contents,  pleads  that  de- 
fendant, though  requested  to  pay  the  value 
of  the  same,  has  refused  to  do  so,  and  prays 
judgment  in  the  sum  of  $950.  Defendant  by 
Its  answer  treated  this  as  a  sufficient  plead- 
ing, made  denial  of  the  material  allegations. 
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set  up  the  special  contract,  and  offered,  as 
has  been  said,  to  permit  plaintiff  to  take 
Judgment  in  the  sum  ot  $100.  The  case 
throughout  yrai  tried  upon  the  theory  that 
issue  was  joined  upon  these  matters,  and 
that  the  pleadings  sufficiently  declared  upon 
the  Issues.  It  is  too  late,  after  verdict  found 
and  Judgment  rendered,  to  raise  the  point. 
Horn  V.  Hamilton,  89  Cal.  276,  26  Pac.  833. 
There  was  not  here  an  absence  of  a  ma- 
terial averment.  It  was  the  case  of  a  ma- 
terial avermeht  defectively  pleaded,  and, 
while  the  point  might  have  been  well  taken 
upon  special  demurrer,  we  think  the  objec- 
tion may  not  now  be  beard.  City  and  Coun- 
ty  of  San  Francisco  v.  Pennle,  93  Cal.  465, 
29  Pac.  G6;  Thompson  v.  De  Kum  (Or.)  52 
Pac.  517. 

The  undisputed  facts  disclosed  at  the  trial 
were  that  Mr.  Merrill,  coming  to  San  Fran- 
cisco, delivered  to  the  agent  of  the  defend- 
ant transfer  company  certain  brass  baggage 
checks  or  tokens,  with  the  understanding 
that  the  baggage  called  for  by  them  was  to 
be  delivered  at  his  house  in  San  Francisco. 
The  agent  in  return  gave  to  Mr.  Merrill  a 
paper  upon  whiqji,  with  printed  matter,  were 
written  the  check  numbers,  the  name  and 
address  of  Mr.  Merrill,  and  the  signature  of 
the  agent  This  paper,  over  the  signature 
of  the  agent,  contained  the  following: 
"Road  following  conditions  of  this  contract. 
This  company  will  not  become  liable  for  loss 
of  or  Injury  to  merchandise,  money,  or  jew- 
elry contained  in  baggage  In  any  event,  nor 
for  an  amount  exceeding  one  hundred  dol- 
lars upon  any  trunk  and  contents,  or  twen- 
ty-five dollars  upon  any  valise  or  package 
and  contents,  unless  specially  agreed  for  In 
writing.  If  these  conditions  are  not  accept- 
Able,  notify  agent,  otherwise  the  party  ac- 
cepting this  contract  of  carriage  Is  bound 
thereby."  The  plaintiff,  receiving  the  re- 
ceipt, read  the  address  to  see  if  it  was  cor- 
rect, and  read  the  penciled  memoranda. 
He  read  nothing  else  upon  It.  He  was  fa- 
miliar with  the  usual  method  of  the  trans- 
action of  the  business  of  the  transfer  com- 
pany, had  traveled  a  good  deal,  and  had  al- 
ways been  in  the  habit  of  giving  his  checks 
to  and  taking  a  receipt  from  the  agent  of 
the  transportation  company.  It  was  light 
enough  to  read.  There  was  time  enough  for 
him  to  have  read  the  printed  portion,  but 
he  could  not  with  certainty  have  done  so 
without  using  bis  eyeglasses.  He  did  not, 
however,  think  to  read  it  or  attempt  to  read 
It  He  put  the  receipt  in  his  pocket  He 
does  not  recollect  that  he  ever  read  the 
printed  portion  of  any  receipt  He  read  the 
printed  portion  of  this  one  only  after  the 
trunk  was  lost.  He  did  not  know  that  there 
were  conditions  on  the  receipt.  He  regard- 
■ed  it  merely  as  a  receipt,— as  the  only  thing 
he  had  to  connect  him  with  bis  baggage. 
He  paid  the  price  usually  charged,  which 
was  50  cents  for  each  trunk.  The  trunk, 
-with  other  parcels  of  baggage,  was  sent  by 


the  company  In  one  of  Its  wagons  for  de- 
livery after  nightfall.  There  was  only  one 
man  in  charge  of  the  wagon.  He,  of  neces- 
sity, in  delivering  baggage  was  compelled 
to  leave  his  wagon  standing  In  the  street 
unwatched  and  unattended.  On  returning 
to  It  after  making  delivery  of  a  piece  of 
baggage,  he  observed  that  the  trunk  had 
been  stolen.  He  delivered  the  other  parcels 
at  the  Merrill  residence,  stating  that  this  par- 
ticular trunk  had  been  overlooked  and  would 
be  delivered  later.  He  did  not  announce  the 
theft  fearing  that  he  would  be  detained  and 
delayed,  and  thus  prevented  from  catching 
a  certain  train  to  which  he  was  under  or- 
ders to  deliver  baggage. 

Appellant  complains  of  certain  instructions 
given  and  refused  by  the  court  Section  2176 
of  the  Civil  Code  provides  that  "a  passenger, 
consignor,  or  consignee,  by  accepting  a  ticket, 
bill  of  lading,  or  written  contract  for  car- 
riage, with  a  knowledge  of  its  terms,  assents 
to  the  rate  of  hire,  the  time,  place,  and  man- 
ner of  delivery  therein  stated;  and  also  to 
the  limitation  stated  therein  upon  the  amount 
of  the  carrier's  liability  in  case  property  car- 
ried in  packages,  trunks,  or  boxes,  is  lost  or 
Injured,  when  the  value  of  such  property  is 
not  named;  and  also  to  the  limitation  stated 
therein  to  the  carrier's  liability  for  loss  or 
Injury  to  live  animals  carried.  But  his  as- 
sent to  any  other  modification  of  the  carrier's 
obligations  contained  in  such  Instrument  can 
be  manifested  only  by  his  signature  to  the 
same."  Defendant  proposed  an  instniction 
as  follows:  "In  regard  to  the  so-called  re- 
ceipt given  by  defendant's  agent  to  Mr.  John 
F.  Merrill,  acting  for  Mrs.  Merrill,  it  is  claim- 
ed by  plaintiff  that  It  was  received  by  Mr. 
John  F.  Merrill  wlthont  notice  of  its  terms 
or  of  the  limitation  of  liability  printed  there- 
on. Now,  in  regard  to  what  constitutes  no- 
tice, I  instruct  you  that  notice  may  be  either 
actual  or  constructive.  Notice  is  actual  when 
it  consists  in  express  information  of  a  fact 
and  constructive  when  Imputed  by  law. 
Every  person  who  has  actual  notice  of  cir- 
cumstances sufficient  to  put  a  prudent  man 
upon  Inquiry  as  to  a  particular  fact  has  con- 
structive notice  of  the  fact  itself  In  all  cases 
in.  which  by  prosecuting  such  Inquiry  he 
might  have  learned  such  fact  Accordingly, 
if  you  find  that  when  the  receipt  in  question 
was  delivered  by  defendant's  agents  to  Mr. 
John  P.  Merrill,  acting  for  Mrs.  Merrill,  the 
circumstances  of  which  Mr.  Merrill  had  ac- 
tual notice  were  such  that  a  prudent  man 
could  and  would  have  read  the  limitation  as 
to  liability  In  said  receipt,  then  I  instruct  you 
that  in  law  Mr.  John  F.  Merrill,  as  agent  of 
Mrs.  Merrill,  had  due  notice  of  such  limita- 
tion of  defendant's  liability,  and  that  it  is  no 
excuse  of  Mr.  John  F.  Merrill  to  say  that  he 
dVS  not  then  read  said  limitation  of  liability, 
if  he  had  free  opportunity  to  do  so."  This 
instruction  was  refused;  the  court  basing  its 
refusal  upon  Its  construction  of  section  2176 
of  the  Civil  Code,  which  it  held  to  mean  that 
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the  paasenger  muBt  have  actual  kno'wledge 
of  the  terms  of  the  alleged  contract,  or  hla  ac- 
ceptance of  it  did  not  bind  him.  It  is  ob- 
served that  the  instruction  is  framed  upon  the 
theory  that  if  Mr.  Merrill,  by  all  the  circum- 
stances of  the  case,  -was  put  upon  notice  of 
the  terms  of  the  contract,  he  was.  In  accept- 
ing it,  bound  by  them. 

Coming  to  the  law  of  the  matter,  section 
18  of  the  Civil  Code  provides  that  notice  is  ac- 
tual which  consists  of  express  Information 
of  a  fact,  and  constructive  which  is  imput- 
ed by  law;  and  section  10,  that  every  person 
who  has  actual  notice  of  circumstances  suffi- 
cient to  put  a  prudent  man  upon  inquiry  as 
to  a  particular  fact  has  constructive  notice 
of  the  fact  itself  in  all  cases  In  which  by 
prosecuting  inquiry  he  might  have  learned 
such  fact  Mr.  Merrill  denied  that  he  had 
actual  knowledge  of  the  limited  liability 
clause  of  the  contract.  If  actual  knowledge 
alone  would  bind  him,  as  was  the  theory  of 
the  trial  court,  the  instruction  was  properly 
refused.  The  question  is  new  in  this  state, 
but  in  New  York,  where  it  has  frequently 
arisen.  It  has  been  uniformly  held  that  the 
determination  whether,  under  all  the  circum- 
stances, the  passenger  was  chargeable  with 
knowledge  under  the  doctrine  of  notice,  ac- 
tual or  constructive,  was  for  the  jury,  and 
that  it  is  not  sufBcient  for  the  passenger  to 
disclaim  actual  knowledge.  Thus,  in  Madan 
▼.  Sherard,  73  N.  Y.  335.  it  is  said:  "The  fact 
that  the  receipt  was  printed  in  large  type, 
and  could  be  easily  read;  that  it  was  receiv- 
ed in  the  daytime,  or  when  there  was  sufll- 
cient  light  to  enable  the  traveler  to  read  it; 
that  be  was  acquainted  with  the  methods  of 
the  business,— these  and  other  facts  may  be 
shown,  not  as  conclusive  against  a  recovery, 
but  as  bearing  upon  the  ultimate  fact  to  be 
proven,  that  the  plaintiff  when  he  accepted 
the  receipt  knew  of  Its  limitations,  or  that 
It  contained  special  terms  for  the  carriage  of 
the  property."  So,  again,  in  Klrkland  v. 
Binsmore,  62  N.  Y.  171,  it  Is  said:  "He  [the 
jiassenger]  cannot  escape  from  the  terms  of 
a  contract,  In  the  absence  of  fraud  or  imposi- 
tion, because  he  negligently  omitted  to  read 
it;  and,  when  the  other  party  has  a  right  to 
Infer  his  assent,  be  will  be  precluded  from 
denying  it  to  the  other's  injury.  The  plain- 
tiff is,  we  think,  in  that  position.  The  con- 
tract was  one  which  the  parties  might  law- 
fully make.  The  defendant  had  a  right  to 
infer  from  the  plaintiff's  acceptance  of  the 
receipt  without  dissent  that  he  assented  to 
Its  terms.  Now,  after  a  loss  has  occurred.  It 
is  too  late  to  object  that  he  is  not  bound.  If 
be  had  objected  at  the  time,  the  defendant 
■would  have  been  entitled  to  exact  as  a  condi- 
tion of  carrying  the  parcel  a  compensation 
equivalent  to  the  risk  of  insurers.  The  cir- 
cumstances Imposed  upon  the  plaintiff  a  duty 
to  read  the  receipt."  Such,  without  further 
multiplying  citation  or  quotation,  Is  the  true 
principle.  Objection  Is  made  by  respondent 
that  "knowledge"  Is  not  synonymous  with 


"notice,"  and  this  is  certainly  true  to  the 
extent,  at  least,  that  the  two  words  are  not 
always  interchangeable  in  meaning.  "No- 
tice," In  one  sense,  means  the  legal  instru- 
mentality by  which  knowledge  Is  conveyed, 
or  by  which  one  is  charged  with  knowledge. 
One  having  knowledge  tlmt  he  is  a  defendant 
In  a  suit  is  not  bound  to  appear  until  there 
has  been  brought  home  to  him  the  legal  in- 
strumentality of  knowledge,  a  proper  notice. 
But,  upon  the  other  hand,  where  the  Code 
speaks  of  actual  and  constructive  notice,  it 
means  no  more  than  that  under  the  indicated 
circumstances  a  man  is  legally  chargeable 
with  knowledge.  It  is  too  narrow  a  view  of 
section  2176  of  the  Civil  Code,  therefore,  to 
bold  that  the  passenger  can  be  charged  with 
the  conditions  of  the  contract  only  by  a 
showing  of  his  actual  knowledge  of  them. 
The  knowledge  itself  may  be  Imputed  to  him ' 
by  conduct.  The  instruction  in  question  was 
therefore  Improperly  refused;  for  it  was  with 
the  jury  to  say  whether,  under  all  the  circum- 
stances as  disclosed  by  the  evidence,  Mr.  Mer- 
rill had  the  actual  or  constructive  notice  or 
knowledge  contemplated  by  the  law. 

But  respondent  makes  further  answer  that 
even  if  the  court  erred  In  its  theory  of  the 
law  of  the  case,  and  consequently  in  Its  re- 
fusal to  give  the  offered  Instruction,  the  er- 
ror was  harmless,  because  the  evidence  con- 
clusively shows  that  the  defendant  was  guilty 
of  gross  negligence,  and  that,  therefore,  even 
if  the  passenger  had  knowledge  of  the  limit- 
ing clause  of  the  contract,  it  would  not  ex- 
empt the  defendant  in  this  case  from  the  full 
measure  of  his  liability  for  loss,  because  of 
the  fact  that  the  loss  was  occasioned  by  Its 
own  gross  negligjcnce.  In  this,  reliance  Is 
had  upon  section  2175  of  the  Civil  Code,  to 
the  effect  that  a  common  carrier  cannot  be 
exonerated  by  any  agreement  made  in  antic- 
ipation thereof  from  liability  for  the  gross 
negligence,  fraud,  or  willful  wrong  of  himself 
or  his  servants.  Such,  unquestionably,  is  the 
law  of  this  state.  Pierce  v.  Southern  Pac. 
Co.,  120  Cal.  156,  47  Pac.  874,  52  Paa  802. 
But  the  question  whether  or  not  the  common 
carrier  was  guilty  of  gross  negligence  was  in 
the  first  Instance  one  for  the  Jury  to  pass  up- 
on, under  proper  instructions  from  the  court; 
and  this  court  may  not  be  asked  to  usurp  this 
function  of  the  Jury,  and  thus  decide  a  ques- 
tion which  has  never  been  submitted  to 
them. 

It  appears,  therefore,  that  a  new  trial  in 
this  case  must  be  ordered.  In  contemplation 
of  such  new  trial  only  one  further  point  de- 
mands consideration.  The  evidence  offered 
and  admitted  in  reference  to  the  expenditure 
by  Mrs.  Merrill  of  the  sum  of  $300  for  wear- 
ing apparel  should  have  been  excluded.  It 
could  not  have  tended  to  enlighten  the  Jury 
as  to  the  actual  damage  which  was  suffered 
by  the  loss  of  the  trunk,  and  it  might  well 
have  tended  to  confuse  them  and  mislead 
them  Into  the  belief  that  her  expenditures  In 
replacing  wearing  apparel,  apart  from  and 
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outside  of  the  value  of  the  contents  of  the 
trunk,  were  to  be  considered  by  tbein  In  as- 
sessing damages.  The  Judgment  and  order 
are  therefore  reversed. 

We  concur:  TEMPLE,  J.;  McFARLAND.  J. 


(131  Cal.  672) 

RECLAMATION  DIST.  NO.  556  v.  THISBY. 

(Sac.  720.) 

SAME  V.  THISBY  et  al. 

(Supreme  Court  of  California.    Feb.  15,  1901.) 

NEW  TRIAL— MOTION— NOTICE   OP   INTENTION 
—SUFFICIENCY— PREMATURE  NOTICE- 
TRIAL,   BY   COURT— APPEAL. 

1.  Code  CSv.  Proc.  §  <559,  declares  that  a  no- 
tice of  intention  to  move  for  a  new  trial  shall 
be  filed  within  10  days  after  notice  of  the  de- 
cision of  the  court,  when  the  action  is  tried 
without  a  jur7,  and  within  the  same  time  after 
verdict  when  tried  by  a  jury.  Held,  that 
where  special  issues  submitted  to  a  jury  form- 
ed only  a  portion  of  the  controversy,  and  the 
remaining  issues  were  tried  by  the  court,  and 
on  its  findings  of  fact,  together  with  the  an- 
swers of  the  jury,  the  judgment  was  rendered, 
a  notice  of  intention  filed  before  the  decision  of 
the  court,  but  within  10  days  after  the  an- 
swers of  the  jury,  was  premature,  as  the  ac- 
tion was  one  tried  by  the  court. 

2.  Where,  on  an  appeal  from  an  order  deny- 
ing a  motion  for  a  new  trial,  the  bill  of  excep- 
tions showed  that  the  notice  of  intention  tn 
move  for  a  new  trial  was  insufficient,  iu  that 
it  was  prematurely  filed,  a  statement  iu  the 
bill  that  appellants  had  served  and  filed  notices 
of  their  intention  to  move  for  a  new  trial  with- 
in the  time  allowed  by  law  did  not  cure  the 
defect,  such  statement  being  but  a  legal  con- 
clusion. 

3.  While  the  notice  of  intention  to  move  for 
a  new  trial  forms  no  part  of  the  record  on  ap- 
peal from  an  order  denjring  a  motion  for  a 
new  trial,  yet  where  the  bill  of  exceptions  shows 
that  the  notice  of  intention  was  in8utlioi<'nt, 
and  it  does  not  appear  that  respondent  has 
waived  such  objection  by  accepting  service  of 
either  ttie  notice  of  intention  or  of  tiie  proposed 
statement  and  bill  of  exceptions,  or  that  it  sug- 
gested any  amendment  thereto,  or  was  pres- 
ent at  the  settlement,  the  order  would  be  af- 
firmed. 

Appeal  from  superior  court,  Sacramento 
county;   Joseph  W.  Hughes,  Judge. 

Actions  by  reclamation  district  No.  556 
against  Mrs.  R.  Thlsby  and  others.  From  or- 
ders denying  motions  for  a  new  trial,  de- 
fendants appeal.    Affirmed. 

Hiram  W.  Johnson,  Grove  L.  Johnson,  and 
Johnson,  Linforth  &  Whltaker,  for  appel- 
lants. M.  S.  Wabrtiaftag  and  A.  L.  Sbinn, 
for  respondent 

HARRISON,  J.  The  plalntlfT  seeks  by 
these  actions  to  condemn  a  right  of  way  over 
a  strip  of  land  belonging  to  the  defendants 
for  the  purpose  of  corstructing  thereon  a 
levee  and  canal.  The  two  actions  were  tried 
together  as  a  single  cause,  and  have  been 
presented  here  In  a  single  record,  and  upon 
the  same  argument.  Certain  issues  were  sub- 
mitted to  a  jury,  and  Its  verdict  thereon 
adopted  by  the  court,  and  additional  findings 
were  made  upon  other  Issues.  Upon  these 
findings  the  court  rendered  judgment  In  favor 


of  the  plaintiff,  and  afterwards  denied  the 
defendants'  motions  for  a  new  trial.  From 
these  orders  the  defendants  have  appealed. 
No  appeal  has  been  taken  from  the  judg- 
ments. 

The  sufficiency  of  the  complaint  or  of  the 
findings  to  support  the  Judgment,  or  the 
right  of  the  plaintiff  to  maintain  the  ac- 
tions, cannot  be  considered  upon  an  appeal 
from  the  orders  denying  a  new  trial.  Bris- 
on  V.  Brlson,  90  Cal.  323,  27  Pac.  186.  The 
respondent  contends  that  the  order  of  the  su- 
perior court  must  be  sustained  upon  the 
ground  that  It  was  without  jurisdiction  to  en- 
tertain the  motion  for  a  new  trial,  inasmuch 
as  no  proper  notice  of  an  intention  to  make 
such  motion  had  been  given.  Although  cer- 
tain special  Issues  were  submitted  to  a  jury, 
these  Issues  formed  onl^  a  portion  of  the  con- 
troversy between  the  parties  to  the  actions, 
and  the  remaining  issues  were  tried  liy  the 
court,  and  findings  of  fact  made  by  It  there- 
on, npon  which,  together  with  the  answers 
of  the  jury  to  the  questions  submitted  to 
them,  the  court  rendered  its  judgment  in  fa- 
vor of  the  plaintiff.  The  "actions"  were, 
therefore,  tried  by  the  court,  and,  under  sec- 
tion 659,  Code  Civ.  Proc.  until  the  court  had 
rendered  its  decision.  It  was  not  competent 
for  either  party  to  give  notice  of  its  inten- 
tion to  move  for  a  new  trial.  The  notices  of 
Intention  to  move  for  a  new  trial  were  given 
and  filed  November  1, 1S07,  while  the  decision 
by  the  court  was  not  made  until  April  21, 
1898.  These  notices  were  within  10  days  aft- 
er the  Jury  had  given  their  answers  to  the 
special  Issues  submitted  to  them,  but,  as  the 
"actions"  were  not  tried  by  a  jury,  the  no- 
tices were  premature,  and  gave  to  the  court 
no  power  to  act  upon  the  motion  which 
should  thereafter  be  made  under  the  notices. 
Bates  V.  Gage,  49  Cal.  126;  Bell  v.  Marsh,  SO 
Cal.  411,  22  Pac.  170.  No  Judgment  could 
have  been  rendered  In  the  case  at  the  time 
the  'jury  rendered  Its  verdict,  and  the  trial 
of  the  action  was  not  concluded  until  the 
court  had  rendered  Its  "decision"  upon  all  of 
the  Issues  submitted  to  It  "A  case  has  not 
been  tried  until  all  the  Issues  have  been  dis- 
poseA  of,  and  there  has  been  no  decision  un- 
til the  court  has  passed  upon  the  facts,  and 
drawn  Its  conclusions  of  law  therefrom."' 
Bell  V.  Marsh,  supra;  Crlm  v.  Kesslng.  89 
Cal.  478,  26  Pac.  1074;  Broder  v.  Conklln.  t« 
Cal.  360,  33  Pac.  211.  The  rule  of  procedure 
for  causes  tried  by  the  court  is  the  same 
whether  they  are  cases  in  equity  or  actions 
at  law.  Hastings  v.  Hastings,  31  Cal.  95. 
.  The  notice  of  Intention  to  move  for  a  new 
trial  does  not  form  part- of  the  record  on  ap- 
pe&l,  and  need  not  be  incorporated  In  the 
statement  therefor  (Pico  v.  Cohn,  78  Cal. 
384,  20  Pac.  706);  and  it  has  been  held,  for 
the  purpose  of  sustaining  the  action  of  the 
court  below,  that  where  the  record  Is  silent 
upon  the  subject.  It  will  be  assumed  that  the 
notice  was  given  within  the  proper  time 
(Patrick  V.  Morse,  04  Cal.  462,  2  Pac.  49);  yet 
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If  the  notice  Is  In  fact  set  forth  in  the  Btate- 
inent  or  bill  of  exceptions,  and  It  appears 
therefrom  that  It  was  either  insufficient  or 
not  given  witliln  the  proper  time.  It  then  be- 
<?omes  necessary  for  the  appellant  to  hare  it 
nppear  by  the  record  tliat  this  defect  was 
overcome  or  waived.  There  is  nothing  In  the 
record  herein  from  which  It  can  be  held  that 
the  respondent  waived  this  objection  to  hear- 
ing the  motion  for  a  new  trial,  and  It  may 
Vie  assumed.  In  support  of  the  order,  that  It 
■was  made  in  consideration  of  the  fact  that 
■the  proper  notice  had  not  been  given.  The 
statement  in  the  bill  of  exceptions  that  the 
appellants  served  and  filed  the  notices  of 
their  Intention  to  move  for  a  new  trial  "with- 
in the  time  allowed  by  law"  Is  but  a  legal 
conclusion,  and  is  overcome  by  the  fact  that 
the  date  of  such  service  and  filing  la  itself 
given  in  the  bill  of  exceptions.  It  does  not 
appear  that  the  respondent  accepted  service 
of  either  the  notice  of  intention,  or  of  the 
proposed  statement  and  bill  of  exceptions,  or 
that  It  suggested  any  amendments  thereto, 
or  was  present  at  the  settlement.  See  Do- 
mingucz  v.  Maseottl,  74  Cal.  269, 15  Pac.  773. 
The  order  is  aflarmed. 


GAROUTTE,     J.;      VAN 


We     concur: 
DYKE,  J. 

(131  Cal.  577) 

PEOPLE  v.  HILTEI4.  (Cr.  686.) 
tSnpreme  Court  of  California.  Feb.  16,  1901.) 
ARSON  —  JURISDICTION  —  INDORSING  COM- 
PLAINT A3  FILED— EVIDENCE— FIRING  AD- 
JACENT BUILDING— TRIAI^INSTRUCTIONS  — 
DEFINITIONS  —  WEIGHT  OF  TESTIMONY  — 
PROOF. 

1.  Under  Pen.  Code,  §  811,  providing  that, 
where  an  information  of  the  commission  of  a 
public  offense  is  laid  before  a  magistrate,  he 
must  examine  the  informant  and  any  witness 
he  may  produce,  etc.,  the  omission  of  a  magis- 
trate to  indorse  on  a  complaint  for  arson  the 
fact  that  such  complaint  was  filed  did  not  de- 
prive the  magistrate  of  jurisdiction  of  the  case. 

2.  A  dwellmg  and  two  outhouses  were  de- 
stroyed by  fire,  which  was  first  seen  brenlcing 
through  the  roof  of  one  of  the  latter,  which  had 
1>een  locked  a  short  time  before,  and  the  key 
thereof  hid  in  the  dwelling.  When  the  first 
neighbor  arrived,  defendant  was  coming  from 
behind  one  of  the  outhouses.  The  fire  in  the 
dwelling  was  then  breaking  through  an  interi- 
or partition.  Defendant  made  no  effort  to  ex- 
tinguish the  fiames  till  after  neighbors  arrived, 
and  no  cry  of  help  or  of  fire  had  been  heard. 
Pefendant,  whose  wife  owned  the  house,  was 
the  only  one  seen  around  when  the  fire  broke 
out.  He  had  been  greatly  excited  shortly  be- 
fore, and  was  very  angry  at  his  wife,  who 
intended  getting  a  divorce.  Defendant  testi- 
fied that  he  bad  lain  on  the  bed  about  8  o'clock, 
wajs  soon  asleep,  and  was  wakened  by  the  out- 
house fire,  but  said  nothing  about  the  fire  in 
the  dwelling.  The  fire  was  discovered  shortly 
after  8  o'clock,  and  had  then  been  burning  for 
some  time.  Held,  that  the  evidence  warrant- 
ed a  conviction  of  arson  against  the  defend- 
ant. 

3.  Where  a  dwelling  and  two  outhouses  were 
so  close  together  that  the  burning  of  one  must 
have  resulted  in  the  destruction  of  the  others, 
it  was  competent  in  a  prosecution  for  burning 
the  dwelling  to  show  that  the  three  buildings 
were  fired  simultaneously. 


4.  Where  the  court  instructed  the  jury  that, 
though  they  could  not  find  the  defendant  guilty 
of  arson  for  burning  a  wine  cellar  which  he 
was  not  charged  with  burning,  still  if  tiiey 
found  that  he  set  fire  to  the  wine  cellar  willful- 
ly and  maliciously,  beyond  a  reasonabie  do\ibt, 
and  that  it  was  so  close  to  the  dwelling  that 
the  burning  of  the  former  must  necessarily 
cause  and  did  cause  the  dwelling  to  take  fire 
and  be  consumed,  this  would  constitute  arson, 
there  was  no  error. 

5.  Where  the  triai  court,  in  a  prosecution  for 
arson,  was  not  requested  to  define  circumstan- 
tial evidence  to  the  jury,  it  was  not  error  to 
omit  to  do  so. 

6.  A  requested  instruction,  in  a  prosecution 
for  arson,  that  the  jury  should  give  the  same 
weight  to  defendant's  testimony  as  they  would 
give  to  that  of  any  other  witness,  was  proper- 
ly refused. 

7.  A  requested  instruction,  in  a  prosecution 
for  arson,  that  intent  was  a  material  ingredi- 
ent in  every  crime,  and  must  be  proved  by  pos- 
itive  evidence,    was   properly   refused. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Napa  county; 
E.  D.  Ham,  Judge. 

John  Hiltel  was  convicted  of  arson,  and  he 
appeals.    Affirmed. 

E.  L.  Webber,  C.  H.  Beerstecher,  and  We- 
ber &  Rutherford,  for  appellant  Tirey  L. 
Ford,  Atty.'  Gen.,  for  the  People. 

CHIPMAN,  C.  Defendant  was  convicted 
on  an  information  charging  him  with  the 
crime  of  arson.  He  appeals  from  the  judg- 
ment and  from  an  order  denying  his  motion 
for  a  new  trial. 

1.  When  brought  into  court  to  plead,  de- 
fendant moved  to  set  aside  the  information 
on  the  ground  that  no  complaint  was  ever 
filed  against  him,  and  that  the  warrant  of 
arrest  was  Issued  yrlthout  authority  of  law. 
and  the  magistrate  had  no  authority  to  In- 
quire into  the  charge  laid  in  the  information. 
It  was  admitted  that  a  complaint  was  made 
and  sworn  to  before  a  Justice  of  the  peace, 
who  certified  to  the  fact  in  the  usual  way; 
that  the  justice  entered  In  his  docket  the 
fact  that  the  complaint  was  filed;  thereafter 
he  issued  the  warrant  of  arrest,  and  defend- 
ant appeared  In  person  and  by  counsel,  and 
the  complaint  was  read  to  him,  whereupon 
he  said  he  was  ready  to  proceed  with  the 
hearing,  and  the  hearing  was  had,  witnesses 
being  sworn  for  the  people,  and  defendant 
was  held  to  answer,  the  order  being  Indorsed 
on  the  back  of  the  complaint  There  was  no 
Indorsement  showing  that  the  complaint  was 
filed,  and  it  is  urged  that  this  omission  left 
the  magistrate  without  jurisdiction,  and  was 
fatal  to  any  proceedings  by  the  trial  court. 
The  provisions  of  the  Penal  Code  are  found 
In  chapter  4,  and  In  section  811  the  duties  of 
the  magistrate  are  pointed  out.  It  is  no- 
where required  that  the  complaint  shall  be 
marked  "Filed,"  although  the  magistrate 
should  so  mark  It  for  purposes  of  identifica- 
tion. If  for  no  other  reason.  In  the  case  here 
there  is  no  question  as  to  the  identity  of  the 
complaint,  and  that  defendant  had  It  read 
to  him,  and  was  committed  upon  it  after  due 


Digitized  by 


Google 


C3  PACIFIC  REPORTER. 


(CaL 


Uearlng.  The  Jurisdiction  of  the  magistrate 
did  not  depend  upon  bis  having  first  marked 
the  complaint  "Filed."  It  was  sworn  to  be- 
fore him,  and  was  entered  "Filed"  in  his 
doclcet,  was  left  with  him,  and  upon  it  b^■ 
Issued  the  warrant  of  arrest  This  was  sutll- 
cient  to  give  him  Jurisdiction. 

2.  Defendant  contends  that  the  evidence  did 
not  support  the  verdict.  There  is  evidence 
that  defendant  and  bis  wife  lived  unbap- 
pily  together;  that  he  was  given  to  drink, 
and  abused  his  wife  to  such  extent  as  to 
make  her  life  with  him  insupportable,  and 
proceedings  for  divorce  bad  either  been  com- 
menced by  her  or  were  in  contemplation. 
Some  years  prior  to  the  alleged  arson  there 
bad  been  a  separation,  and  defendant  con- 
veyed to,  his  wife  property  he  owned  in  the 
country,  about  two  miles  from  Callstoga,  he 
retaining  certain  saloon  property  in  the  town. 
On  the  12th  of  June,  1900,  the  family  resided 
on  this  country  property,  and  consisted  of 
defendant,  his  wife,  son,  aud  daughter,  the 
children  being  both  over  age.  A  few  days 
previous  to  the  above  date  defendant  bad  so 
ill  treated  his  wife  as  to  compel  her  to  go 
to  a  near  neighbor's  for  shelter  and  protec- 
tion. Towards  evening  of  the  I2th  defend- 
ant went  in  search  of  his  wife.  He  first 
called  at  John  Maunder's,  one-half  mile  from 
defendant's  home,  about  7  o'clock.  Maunder 
testified:  "He  wanted  to  know  if  his  wife 
was  there.  I  told  him  'No,'  and  he  said  she 
had  not  been  home  for  three'  days.  I  said 
I  didn't  know  anything  about  It  Well,  he 
says,  'My  God,'  he  says,  'I  mean  to  fix  this 
business  before  to-morrow  nigbt'  He  was 
angry,  aud  very  excited.  That  was  about 
three-quarters  of  an  hour  Itefore  the  fire. 
•  *  •  He  said  further  that  they  had  done 
him  out  of  $2,600  within  the  last  three 
weeks.  I  said:  'How  Is  that?  What  is  that? 
Well,  he  says,  'Out  of  all  the  machinery  and 


cooperage.' 


Be  next  went  to  M.  S.  Bo- 


land's,  about  one-quarter  of  a  mile  from  de- 
fendant's home,  where  his  wife  had  taken 
refuge.  Boland  testified  that  when  he  came 
there  he  was  very  mad,  accused  Boland 
of  Improper  relations  with  defendant's  wife, 
and  applied  opprobrius  epithets  to  Boland, 
whereupon  the  latter  compelled  him  to  leave 
the  premises.  Boland  testified  that  defend- 
ant "was  very  excited  and  angry;  compar- 
atively sober."  This  was  between  7  and  8 
o'clock.  Defendant  then  returned  to  bis  own 
place.  Defendant's  son  testified  that  be  and 
his  sister  left  their  father  at  their  house  to 
go  to  a  party  at  some  neighbor's  about  20 
minutes  before  8  o'clock.  The  son  testified 
that  he  spoke  with  his  father  just  before 
leaving,  and  that  his  father  was  very  much 
excited,  and  called  b!m  and  his  mother  and 
Boland  vile  names.  In  the  rear  of  the  dwell- 
ing, and  about  12  or  15  feet  distant  -  was  a 
frame  structure  called  tlie  "wine  cellar,"  in 
which  was  stored  some  machinery,  the  coop- 
emge  referred  to  by  defendant,  some  wine, 
fruit,  and  other  articles.    A  tank  house  stood 


about  33  feet  from  the  dwelling.  All  tbree 
buildings  were  constructed  of  wood,  and  in 
the  tank  bouse  was  a  stove  and  some  family 
supplies.  When  the  son  left  to  attend  the 
party,  be  locked  the  front  door  of  the  t1  well- 
ing bouse,  leaving  the  door  in  the  rear  open,' 
and  defendant  was  then  in  the  dwelling.  He 
also  locked  the  side  door  of  the  wine  cellar, 
having  first  bolted  on  the  inside  the  only 
other  door  leading  into  the  building,  and  bid 
the  key  in  the  dwelling.  The  door  of  the. 
tank  house  was  left  unfastened.  The  son 
testified  that  his  father  told  him  "several 
times  that  we  never  would  make  no  wine  in 
those  cooperage,  and  he  knew  my  mother  was 
going  to  bave  a  separation— that  is,  a  divorce 
—before  long."  Witness  Bennett  lived  about 
70  rods  from  defendant's  place.  He  passed 
defendant's  house  In  a  wagon  about  8  o'clock 
the  evening  of  the  12tb,  and  saw  a  light  In 
the  tank  house,  but  nowhere  else.  On  reach- 
ing his  home,  and  while  unhitching  his 
horses,  bis  attention  was  attracted  by  a 
bright  light  in  tlie  direction  of  defendant's 
bouse,  and,  looking,  discovered  that  fire  was 
breaking  through  the  roof  of  tie  wine  cellar. 
It  was,  he  thought,  about  15  minutes  past 
8  o'clock.  He  ran  to  defendant's  place.  He 
heard  no  noise  coming  from  the  Hiltel  prem- 
ises. When  he  first  got  there  he  ran  close  to 
the  house,  and  a  dog  come  out  at  bim.  That 
was  the  first  noise  be  beard.  He  went  to 
the  tank  house  to  find  a  hose,  and  get  some 
water  to  put  out  the  fire.  He  testified:  "I 
couldn't  find  any  buckets,  and  directly  Mr. 
Hiltel  stepped  out  from  behind  the  tank 
bouse,  and  I  got  some  cans  and  tbrowed 
three  or  four  cans  of  water  onto  the  shed  ad- 
joining onto  the  house  near  the  cellar."  De- 
fendant was  fully  dressed,  except  his  coat 
was  off.  Witness  went  Into  the  tank  house, 
and  also  into  the  kitchen  and  dining  room. 
These  buildings  be  describes  as  full  of  smoke. 
In  the  dwelltaig  a  fire  was  breaking  through 
one  of  the  Interior  partitions,  tending  to 
show  that  it  could  not  bave  started  from  the 
wine  cellar  fire,  and  so  were  the  indications  as 
to  the  fire  in  the  tank  bouse.  Several  neigh- 
bors came  soon  after  Bennett  arrived,  and, 
while  there  Is  some  difference  in  their  testi- 
mony, the  result  of  the  evidence  was  that  all 
three  buildings  seem  to  have  been  fired  by 
some  one  or  more  persons  nearly  simultane- 
ously. Some  of  the  witnesses  were  of  the 
opinion  that  the  dwelling  was  destroyed  by 
the  fire  communicated  from  the  wine  cellar; 
others  saw  the  fire  ha  the  dwelling  before  the 
outside  caught  from  the  cellar,  and  testi- 
fied that  it  was  not  put  out,,  and  would  bave 
destroyed  the  house.  The  evidence  was  that 
up  to  the  time  the  first  neighbor  arrived  de- 
fendant had  made  no  effort  to  extinguish  the 
flames  in  any  of  the  buildings,  and  none  of 
the  neighbors  heard  any  cry  of  fire  op  for 
help.  After  they  arrived,  defendant  assisted 
in  removing  articles  from  the  bouse.  De- 
fendant testified  In  his  own  behalf.  His 
statement  was  that  he  took  his  coat  off  and 
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lajd  down  on  the  bed  about  8  o'clock,  and 
soon  fell  asleep,  and  was  awakened  by  the 
light  shining  from  the  tank  Are  through  the 
•window  of  his  bedroom.  He  made  no  ex- 
planation of  the  Are  Issuing  from  the  partition 
in  the  house,  and  which  had  filled  It  with 
smoke  by  the  time  Bennett  anlved.  It  Is 
highly  Improbable  that  a  stranger  to  the 
premises  could  have  set  fire  to  all  three 
houses  in  the  interior  of  each  in  bo  short 
a  time  without  attracting  defendant's  atten- 
tion. All  the  neighbors  agree  that  the  fire 
occurred  shortly  after  8  o'clock,  and,  as  It 
must  have  burned  some  minutes  before  at- 
tracting their  attention,  it  would  follow  that 
the  fire  must  have  originated  before  defend- 
ant says  he  laid  down  and  slept.  Without 
stating  other  evidence  tending  to  support  the 
verdict,  we  think  enough  appeared  to  warrant 
the  Jury  In  fixing  the  guilt  upon  defendant 

3.  The  testimony  as  to  Mrs.  Hiltel  being 
the  owner  of  the  premises  on  which  the  fire 
occurred  was  admissible.  The  land  was  ful- 
ly identified  as  the  same  as  that  conveyed 
to  defendant  by  deed,  and  by  him  deeded  to 
his  wife.  Itwa«  competent  to  show  what  the 
wine  cellar  contained,  and  to  show  that  the 
cellar  and  the  tank  house  and  dwelling  were 
apparently  fired  simultaneously,  although  the 
Information  charged  defendant  with  burning 
the  dwelling,  and  did  not  include  the  oth- 
er two  buildings.  There  was  evidence  tend- 
ing to  show  that  the  dwelling  would  inevit- 
ably have  been  destroyed  from  the  fire  in 
the  cellar,  and  likewise  the  tank  house.  They 
were  so  close  to  each  other  that  the  burning 
of  any  one  would  warrant  the  belief  that  all 
would  Inevitably  perish,  especially  as  there 
were  no  appliances  to  extinguish  the  fire,  and 
the  distance  from  the  neighbors  would  make 
It  out  of  the  question  for  them  to  reach  the 
scene  in  time  to  be  of  much.  If  any,  avail. 

The  court— properiy,  we  think— instructed 
the  jury  that,  while  they  could  not  find  the 
defendant  guilty  of  arson  for  burning  the 
wine  cellar.  Inasmuch  as  be  was  not  charged 
with  having  caused  the  burning  of  this  par- 
ticular building,  still  if  they  should  find  from 
the  evidence,  beyond  any  reasonable  doubt, 
that  he  set  fire  to  the  wine  cellar  willfully 
and  maliciously,  and  that  it  "was  situate  so 
close  to  the  building  alleged  In  the  informa- 
tion as  having  been  burned  by  defendant,  as 
that  the  burning  of  said  wine  cellar  neces- 
sarily caused,  and  did  then  and  there  cause, 
the  flames  from  said  wine  cellar  to  be  com- 
municated to  said  house  charged  •  ♦  ♦  as 
having  been  burned  by  defendant,  and  that 
said  fire  was  thus  communicated  from  said 
wine  cellar  to  said  alleged  house  alleged  to 
have  been  burned,  and  then  and  there  caused 
said  house  to  take  fire  and  be  consumed,  this 
would  constitute  a  burning  within  the  mean- 
ing of  the  law  of  the  crime  of  arson."  We 
discover  no  error  In  this  instruction. 

The  court  instructed  the  jury  as  to  what 
constituted  direct  or  positive  evidence,  and 
that  there  Is  another  kind  of  evidence  called 


circumstantial.  The  court  did  not  undertake 
to  define  this  latter  kind  of  evidence,  but  the 
court  said  that  it  "is  where  It  is  sought  to 
convict  a  person  by  a  chain  of  circumstan- 
ces which  are  sufilcient  In  themselves  to  es- 
tablish the  guilt  of  the  party  to  the  satisfac- 
tion of  the  jury  beyond  all  reasonable  doubt. 
Both  of  these  classes  of  testimony  are  prop- 
er, and  upon  either  the  jury  may  convict, 
providing  they  are  sufficient  to  satisfy  their 
minds  beyond  all  reasonable  doubt  of  the 
guilt  of  the  party."  It  is  complained  that  the 
Instruction  "left  the  jury  to  judge  for  them- 
selves" as  to  what  constituted  circumstantial 
evidence.  It  would  have  been  proper  enough 
for  the  court  to  give  to  the  jury  a  definition 
of  circumstantial  evidence,  but  It  was  not  er- 
ror to  fail  to  do  so.  The  court  was  not  ask- 
ed to  define  this  class  of  evidence. 

Defendant  asked,  and  was  refused,  certain 
Instructions,  and  now  urges  error  for  such 
refusal.  We  find  here  no  ground  for  re- 
versal. He  asked,  for  example,  that  the  jury 
be  told  that  they  should  give  the  same 
weight  to  defendant's  testimony  as  they 
would  give  to  any  other  vritness;  that  Intent 
Is  a  material  Ingredient  In  every  crime,  and 
must  be  proved  by  positive  evidence,  etc. 
Neither  of  these  instructions  correctiy  stated 
the  law.  The  other  instructions  were  to  tire 
effect  that  the  defendant  could  not  be  con- 
victed if  the  jury  should  find  from  the  evi- 
dence that  the  dwelling  caught  fire  from  the 
burning  of  the  wine  cellar  or  tank  building. 
But  the  court— we  think,  correctly— Instruct- 
ed the  jury  on  this  phase  of  the  case,  and  did 
not  err  In  refusing  the  instruction  asked  by 
defendant.  The  judgment  and  order  should 
be  aflirmed. 

We  concur:    HAYNES,  C;  GRAY,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  or- 
der are  affirmed. 


(131  Cal.  697) 
BANE  OP  UKTAH  v.  REED  et  ux. 
(S.  P.  1,543.) 

(Supreme  Court  of  California.    Feb.  18,  1901.) 

MORTGAGES— FORECLOSURE— R'BAL  AND  PRR- 
SONALi  PROPERTY  —  ORDER  OF  SALB  —  AP- 
PEAL,—REVIEW— PRESUMPTIONS— HARMLESS 
ERROR— DEFICIENCY  JUDGMENT- PLEADING 
—CONTRACT  TO  PAY  TAXES— CONSTITUTION- 
AL, LAW— EXONETRATION  FROM  INTEREST- 
AFFIRMATIVE  DEFENSE. 

1.  On  foreclosure  of  mortgages,  plaintiff  ask- 
ed that  each  of  two  separate  parcels  of  land 
subject  thereto,  and  each  of  two  species  of 
personalty,  one  of  which  was  subject  thereto, 
and  the  other  pledged  to  secure  the  mortgage 
notes,  should  be  sold  separately,  but  without 
designating  any  particular  order  for  the  sale. 
To  sell  all  of  the  property  ns  an  entirety  was 
impracticable.  To  determine  what  ox-der  was 
best,  the  court  took  testimony,  and  directed 
sales  of  the  personalty  first;  the  sale  of  the 
pledged  personalty  taking  precedence.  No  ob- 
jection was  talien  to  the  form  of  the  decree, 
nor  appeal  taken  therefrom  till  after  the  sales. 
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trhich  resulted  In  a  deficiency  judgment.  Ap- 
pellants did  not  bring  up  the  evidence,  nor  show 
that  they  were  injured.  Beld,  that  there  was 
no  error,  since  the  court  would  have  been  jus- 
tified in  following  by  analogy  the  requirements 
of  Code  Civ.  Proc.  §  (582,  cl.  1,  for  the  terras  of 
an  ordinary  writ  of  execution,  warranting  a 
like  order  of  sale,  and,  moreover,  the  presump- 
tion on  appeal  was  in  favor  of  its  validity, 
and  it  was  incumbent  on  defendants  to  show 
error,  and  that  they  were  injured. 

2.  Bank  stock  was  assigned  to  secure  notrfs 
also  secured  by  two  sepaiate  mortgages  cov- 
ering both  real  and  personal  property,  and  in 
an  action  on  the  notes  and  to  foreclose  the 
mortgages  the  counsel  fees  for  the  foreclosure 
were  included  in  the  aggregate  sum,  which 
was  declared  to  be  a  lien  on  the  property  given 
to  secure  the  notes,  and  the  bank  stock  was 
directed  to  be  sold  before  the  other  property. 
Held,  that  an  objection  that  the  direction  caus- 
ed the  proceeds  of  such  stock  to  be  applied  to 
counsel  fees,  no  portion  of  which  was  a  lieu 
thereon,  w»s  unfounded,  and  that  it  was  im- 
material to  defendant,  since  the  stock  w;as 
security  for  the  entire  debt,  and,  the  entire 
property  being  insufficient  to  satisfy  the  judg- 
ment, defendants  were  not  injured  thereby. 

3.  On  foreclosure  of  two  separate  mortgages, 
an  omission  to  make  counsel  fees  allowed  for 
the  foreclosure  of  each  a  specific  lien  on  the 
property  described  in  that  mortgage  is  only  a 
technical  error,  which  does  not  invalidate  the 
sale  of  all  the  mortgaged  property;  the  pro- 
ceeds being  insnfflcicnt  to  satisfy  the  judgment. 

4.  That  a  portion  of  property  included  in 
mortgages  was  not  included  in  the  judgment 
on  foreclosure  thereof  is  no  ground  for  rever- 
sal, though  the  mortgagors  are  entitled  to  have 
all  of  the  mortgaged  property  sold  before  there 
can  be  any  personal  liability,  since  such  por- 
tion was  thereby  freed  from  the  mortgage 
lien,  and  if  the  judgment  was  not  satisfied  by 
the  sale  a  reversal  was  unnecessary,  as  the 
mortgagors'  rights  could  be  fully  preserved  by 
modifying  the  judgment  by  striking  out  all  lia- 
bility for  the  deficiency,  and  plaintiff's  volun- 
tary satisfaction  of  the  deficiency  judgment 
bad  the  same  result. 

5.  An  averment  in  a  complaint  on  the  fore- 
closure of  mortgages  that  they  provide  "that 
the  plaintiff  may  pay  all  taxes,  liens,  or  assess- 
ments upon  the  baid  property,  and  that  the 
same  shall  be  repaid  with  interest  thereon  at 
the  rate  of  one  per  cent,  per  month,"  falls  short 
of  showing  a  contract  by  which  the  mortgagor 
is  obligated  to  pay  any  taxes  on  the  money 
loaned  or  on  the  mortgages  given  therefor,  and 
which  is  for  that  reason  nml  and  void,  under 
Const,  art.  13,  S  5;  the  exoi^eration  from  liabil- 
ity to  pay  interest  being  an  affirmative  defense. 

6.  Defendants  to  a  mortgage  foreclosure  can- 
not complain  that  a  franchise,  sale  of  which  is 
forbidden  by  statute,  but  which  was  included 
in  the  mortgage,  was  directed  to  be  sold,  since 
If  such  property  were  sold  no  title  would  pass, 
and  they  could  sustain  no  hai-m  therefrom. 

Department  1.  Appeal  from  superior  court. 
Mendocino  county;  ■  S.  K.  Dougherty,  Judge. 

Action  by  the  Bank  of  Uklab  against  John 
S.  Reed  and  wife.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Heller  &  Powers  (James  L.  Roblson,  of 
counsel),  for  appellants.  J.  A.  Cooper,  for  re- 
spondent 

HARRISON,  J.  Action  In  foreclosure. 
The  appellant  John  S.  Reed  executed  to  the 
plaintiff  July  23,  1892,  his  promissory  note 
for  $15,491,  and  at  the  same  time,  to  secure 
Its  payment,  executed  a  mortgage  upon  cer- 
tain real  estate  in  Mendocino  county,  known 


as  the  "Reed  Ranch."  December  5,  1893.  he 
executed  to  the  plaintiff  another  promissoi^ 
note,  for  $4,702,  togetner  with  a  mortgage  for 
securing  its  payment  upon  the  property  de- 
scribed In  his  former  mortgage,  and  at  the 
same  time  transferred  and  assigned  to  the 
plaintiff  certain  shares  of  stock  lu  the  Bank 
of  Ukiah  as  additional  security  for  the  pay- 
ment of  both  of  bis  said  promissory  notes. 
April  2, 1894,  as  further  security  for  the  pay- 
ment of  said  notes,  he  executed  a  mortgage 
upon  certain  other  real  property  in  the  coim- 
ty  of  Mendocino,  and  also  a  chattel  mortgage 
upon  certain  sheep  held  by  him  in  that  coun- 
ty. The  present  action  is  brought  to  recov- 
er Judgment  for  the  amoimt  of  the  promis- 
sory notes,  and  that  the  above  property  Tie 
sold  in  satisfaction  thereof.  The  appellant 
Anna  M.  Reed  is  the  wife  of  the  mortgagor, 
and  Is  made  a  defendant  under  the  arermcnt 
that  she  claims  some  Interest  In  the  property. 
John  8.  Reed  demurred  to  the  complaint,  and 
thereafter  withdrew  his  demurrer  and  con- 
sented that  his  default  be  entered.  Anna  M. 
Reed  filed  a  consent  that  default  be  taken 
against  her,  stating  also  that  she  declined 
to  further  answer  or  appear  in  the  action. 
Their  defaults  were  thereupon  entered  by 
order  of  the  court,  and  on  September  IS. 
1897,  Judgement  against  them  was  entered  in 
favor  of  the  plaintiff,  determining  the  amount 
due  to  It,  and  directing  a  sale  o^  the  property 
described  in  the  complaint.  In  its  Judgment 
the  court  directed  that  the  bank  stock  should 
be  sold  first,  and  the  other  personal  property 
next,  and  thereafter  the  real  estate  in  two 
specific  parcels,  as  tbereln  designated.  Un- 
der the  order  of  sale  issued  thereon,  as  ap- 
pears from  the  briefs  filed  in  behalf  of  the 
respective  parties,  and  also  from  copies  of 
the  records  of  the  superior  court  filed  herein, 
the  property  described  In  the  Judgment  was 
sold  for  less  than  the  amount  found  due  to 
the  plaintiff,  and  a  deficiency  Judgment  en- 
tered against  the  mortgagor.  This  deficiency 
Judgment  was  afterwards  voluntarily  satis- 
fied by  the  plaintiff.  After  the  sale  had  been 
made  and  the  return  thereon  filed  by  the 
sheriff,  viz.  March  18,  1898,  the  present  ap- 
peal was  taken,  and  is  presented  here  upon 
the  Judgment  roll,  without  any  bill  of  ex- 
ceptions. 

1.  The  court  did  not  err  in  directing  the 
order  in  which  the  property  should  be  sold. 
The  appellant  had  mortgaged  to  the  plain 
tiff  two  separate  parcels  of  real  estate  and 
two  distinct  species  of  personal  property. 
The  plaintiff  had  asked  in  its  complaint  that 
the  lands  respectively  described  in  each  of 
the  two  mortgages  thereof  should  be  sold  in 
one  lot  or  parcel,  and  that  each  of  the  two 
species  of  personal  property  should  be  sold 
separately  In  one  lot  or  parcel.  No  partic- 
ular order  for  the  sale  of  these  particular 
pieces  was  designated  or  requested  therein, 
and  the  court  was  not  required  to  follow  the 
order  in  which  the  parcels  had  been  enu- 
merated by  the  pleader  or  set  forth  in  the 
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complaint;  nor  were  there  any  equities  of 
third  persons  to  be  considered  in  determin- 
ing the  order  in  which  the  sale  should  be 
made.  It  would  have  been  impracticabje,  if 
not  inequitable,  to  direct  all  the  property  to 
T)e  sold  as  an  entirety.  In  the  absence  of 
any  showing  upon  the  subject  the  court 
would  have  been  justified  in  following  by 
analogy  the  requirpuients  of  the  statute 
(Code  Civ.  Proc.  §  C82,  cl.  1)  for  the  terms 
of  an  ordinary  writ  of  execution,  and  direct- 
ing that  the  personal  property  be  sold  be- 
fore resorting  to  the  real  estate.  Acting  as 
n  court  of  equity,  it  was  proper  for  it  to  di- 
I'ect  the  property  to  be  sold  in  such  order  as 
would  be  for  the  best  interests  of  the  par- 
ties to  the  action;  and  it  appears  from  the 
Judgment  that  the  court  tooii  testimony  for 
that  purpose,  and  found  therefrom  that  It 
was  for  the  best  interests  of  all  parties  that 
the  property  should  be  sold  in  the  order 
therein  directed,  for  the  reason  that  It  would 
sell  to  better  advantage  and  bring  a  better 
price  by  being  sold  in  that  order.  This  pro- 
vision in  the  judgment  is  not  erroneous  as  a 
matter  of  law,  nor  is  there  any  presumption 
ugainst  its  validity.  If,  as  claimed  by  ap- 
pellants. It  is  erroneous  as  a  matter  of  fact, 
it  was  Incumbent  upon  them  to  cause  such 
error  to  appear.  If  there  was  any  ground 
upon  which  the  court  could  have  given  this 
dir^tion,  It  must  be  assumed  that  such 
ground  was  shown  to  it.  The  appellants 
have  not  brought  up  the  evidence,  nor  do 
they  show  that  they  have  been  in  any  re- 
spect injured.  In  Cord  v.  Southwell,  15 
Wis.  211,  it  was  held  that  the  court  might  in 
its  judgment  direct  the  order  In  which  the 
mortgaged  premises  should  be  sold,  without 
any  foundation  being  laid  therefor  in  the 
pleadings,  and  might  determine  this  order 
upon  facts  shown  at  the  hearing,  and  that. 
If  such  directions  were  erroneous,  it  was  In- 
cumbent upon  the  defendant  to  show  that  to 
be  so.  The  same  principle  is  sustained  In 
Macomb  v.  Prentls,  57  Mich.  225,  23  N.  W. 
788;  Gregory  v.  Campbell,  10  How.  Prac. 
417;  Wilts.  Mortg.  Forec.  S  491;  Ping.  Chat. 
Mortg.  §  1918;  Jones,  Mortg.  S  1618;  Hop- 
kins V.  Wiard,  72  Cal.  2C2,  13  Pae.  687. 
Carmlchael  v.  McGillivray,  57  Cal.  8,  cited 
by  appellants,  does  not  present  a  different 
rule.  In  that  case  the  plaintiff  asked  for 
the  "usual  decree"  In  foreclosure  suits,  and 
as  its  conclusion  of  law  the  court  held  that 
the  plaintiff  have  judgment  "as  prayed  for 
in  the  complaint."  Instead  of  following  this 
direction,  the  judgment  directed  that  the 
ditch  be  sold  before  the  sale  of  the  mining 
claims.  Upon  the  appeal  therefrom  It  was 
made  to  appear  to  the  supreme  court  by  an 
affidavit  to  that  effect  that  this  provision  of 
the  judgment  was  inequitable  and  would 
work  an  injustice  to  the  mortgagors.  The 
Judgment  was  reversed  upon  the  ground 
that  the  decree  was  a  departure  from  the 
"usual  form,"  and  was  not  warranted  by  the 
"finding  of  the  ronrt"    See,  also,  Broder  v. 


Conklin,  98  Cal.  363,  33  Pac.  211.  In  the 
present  case  no  objection  to  the  form  of  the 
decree,  or  attempt  to  modify  its  terms,  was 
made  to  the  superior  court,  nor  was  the  ap- 
peal therefrom  taken  until  after  the  prop- 
erty had  been  sold  in  accordance  with  Its 
terms;  nor  has  It  been  made  to  appear  here 
that  the  defendants  have  been  In  any  re- 
spect injured,  or  that  a  greater  sum  of 
money  would  have  been  received  if  the  sale 
had  been  made  in  any  other  way  than  that 
directed  by  the  court. 

2.  The  court  allowed  to  the  plaintiff  $800 
as  counsel  fees  for  the  foreclosure  of  the 
mortgages  upon  the  real  estate  and  the 
sheep,  and  this  amount  was  induded  In  the 
aggregate  sum  which  was  declared  to  be  a 
lien  upon  the  property  given  as  security  for 
the  payment  of  the  notes.  It  is  urged  by  the 
appellants  that  the  effect  of  directing  that 
the  bank  stock  be  sold  before  the  sale  of  the 
other  prcHperty  was  to  cause  the  proceeds  of 
such  sale  to  be  applied  to  the  payment  of 
these  counsel  fees,  whereas  It  appears  from 
the  findings  that  no  portion  of  the  counsel 
fees  was  a  lien  thereon.  This  objection  is, 
however,  specious  rather  than  real.  Tlie 
bank  stock  was  a  security  for  the  entire  In- 
debtedness upon  the  promissory  notes,  as 
much  as  was  thfe  other  property;  and  it  was 
immaterial  to  the  defendants  whether  the 
bank  stock  or  the  other  property  should  be 
sold  first,  so  long  as  the  sale  of  the  entire 
property  would  be  insufficient  to  satisfy  the 
judgment.  Unless  the  bank  stock  should  sell 
for  the  entire  amount  of  the  judgment,  ex- 
clusive of  the"  counsel  fees,  the  defendants 
would  not  have  been  injured  by  having  it 
sold  first.  As  the  proceeds  of  the  entire  prop- 
erty were  tusufilclent  to  satisfy  the  judgment, 
the  defendants  have  suffered  no  Injury  by 
reason  of  the  order  In  which  the  sale  was  di- 
rected. If  the  judgment  had  directed  that 
the  other  property  be  first  sold,  and  that,  aft- 
er paying  to  the  plaintiff  the  counsel  fees.  If 
the  balance  of  its  proceeds  should  be  insuffl- 
cient  to  satisfy  the  judgment  the  bank  stock 
be  then  sold,  the  position  of  the  appellants 
would  be  the  same  as  it  would  under  the 
decree  first  rendered.  For  the  same  reasons 
the  omission  to  make  the  counsel  fees  allow- 
ed for  the  foreclosure  of  each  of  the  several 
mortgages  a  specific  Hen  upon  the  property 
described  In  that  mortgage  was  only  tech- 
nical error. 

3.  The  mortgage,  as  alleged  In  the  com- 
plaint, included  as  a  portion  of  the  mortgaged 
property  the  S.  E.  %  of  the  N.  W.  %  of  Sec. 
27,  T.  22;  but  the  judgment  does  not  declare 
that  this  parcel  Is  subject  to  the  lien,  nor 
does  It  contain  a  direction  for  Its  sale.  The 
appellants  urge  that  the  court  thereby  erred, 
and  that.  Inasmuch  as  they  have  the  right  to 
have  all  of  the  mortgaged  property  sold  be- 
fore there  can  be  any  personal  liability,  the 
judgment  must  be  reversed.  The  error  of  the 
court  if  any  error  there  was,  was  its  omis- 
sion to  Include  this  parcel  with  the  lands 
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subject  to  the  Uen.  It  could  properly  direct 
the  Bale  of  only  tbat  property  whlcb  It  had 
found  to  be  so  subject  It  Is  hlgbly  probable 
that  the  omission  results  from  a  mistake  of 
the  scrivener  In  describing  the  property,  ei- 
ther in  the  complaint  or  in  the  Judgment. 
The  same  omission  or  mistake  is  found  in 
the  prayer  of  the  complaint,  which  enumer- 
ates the  property  that  the  plaintiff  asks  to 
have  sold,  and  the  Judgment  follows  the 
terms  of  this  prayer.  But,  even  if  the  parcel 
were  included  in  the  mortgagres,  the  failure 
of  the  plaintiff  to  have  it  Included  in  the 
Judgment  would  merely  have  the  effect  to 
free  it  from  the  Uen  of  the  mortgage,  as  well 
as  from  a  sale  in  satisfaction  of  the  Judg- 
ment Mascarel  y.  Baffour,  51  Cal.  242;  Ould 
V.  Stoddard,  54  Cal.  613;  Bull  v.  Coe,  77  CaL 
M,  18  Pac.  808;  Hall  v.  Arnott  80  Cal.  348, 
22  Pac.  200;  Woodward  v.  Brown,  119  Cal. 
283,  51  Pac.  2,  542.  If  the  Judgment  Is  satis- 
fled  by  the  sale  of  a  portion  of  the  mortgaged 
premises,  the  mortgagor  will  hold  the  omitted 
portion  discharged  of  all  lien.  If  the  Judg- 
ment is  not  satisfied  by  the  sale,  a  reversal 
of  the  Judgment  is  not  necessary,  but  the 
rights  of  the  mortgagor  are  fully  preserved 
by  directing  that  the  Judgment  be  modified 
by  striking  out  all  liability  for  the  deficiency. 
In  the  present  case  the  same  result  has  been 
obtained  by  the  plalntlfTs  voluntary  satisfac- 
tion of  the  deficiency  Judgment. 

4.  It  is  further  objected  that  the  court  was 
not  authorized  to  make  any  portion  of  the 
taxes  paid  by  the  plaintiff  upon  the  real  es- 
tate Included  in  the  mortgage  a  lien  upon 
the  other  property  given  as  security  for  the 
Indebtedness.  It  is  a  sufficient  answer  to 
this  objection  that  it  does  not  appear  that 
the  Judgment  includes  any  amount  for  the 
payment  of  taxes.  It  is  not  specifically  de- 
clared therein  that  any  portion  of  its  amount 
is  for  taxes  paid  by  the  plaintiff,  nor  does 
It  appear  from  a  comparison  of  its  amount 
with  a  computation  of  the  indebtedness 
claimed  in  the  complaint  that  any  amount 
paid  for  taxes  is  included  therein. 

5.  The  claim  that  the  provision  in  the 
mortgages,  for  the  payment  of  taxes  takes 
away  all  liability  for  the  payment  of  Inter- 
est upon  the  indebtedness  is  not  sustained 
by  tUe  record.  The  mortgages  themselves 
are  not  set  forth  in  the  complaint  but  it  is 
averred  that  they  provide  "that  the  plaintiff 
may  pay  all  taxes,  liens,  or  assessments  up- 
on the  said  property,  and  that  the  same  shall 
be  repaid  with  interest  thereon  at  the  rate 
of  one  per  cent,  per  month."  Section  6  of 
article  13  of  the  constitution  declares  that 
every  contract  by  which  a  debtor  is  obligat- 
ed to  pay  any  tax  or  assessment  "on  money 
loaned  or  on  any  mortgage,  deed  of  trust  or 
other  lien,"  shall,  as  to  the  interest  specified 
therein,  be  null  and  void.  The  above  aver- 
ment falls  far  short  of  showing  a  contract 
by  which  the  mortgagor  is  obligated  to  pay 
any  taxes  upon  the  money  loaned  or  upon 
the  mortgages  given  therefor.    This  exoner- 


ation from  liability  is  an  affirmative  defense 
which  must  be  established  on  the  part  of  the 
defendant  There  is  no  substantial  differ- 
ence between  the  averment  herein  and  the 
provision  in  the  mortgage  considered  in  Ma- 
rye  V.  Hart,  76  Cal.  201,  18  Pac.  325,  which 
it  was  held  did  not  have  the  effect  claimed 
by  the  appellants  herein. 

6.  It  Is  next  contended  that  the  court  err- 
ed in  directing  a  sale  of  the  franchise  of  tbe 
Ukioh  Gas  Works,  for  the  reason  that  such 
franchise  is  not  the  subject  of  a  sale  onder 
execution.  As  the  appellants  included  this 
mortgage  in  their  mortgage  to  the  plaintiff. 
It  might  well  be  held  that  they  are  estopped 
from  questioning  plaintiff's  right  to  a  judg- 
ment for  its  sale  In  the  foreclosure  of  tbat 
mortgage;  but  If,  as  claimed  by  tbem,  a 
transfer  of  the  franchise,  either  by  way  of 
mortgage  or  by  Judicial  sale,  is  forbidden  by 
statute,  no  title  would  pass  by  the  sale,  and 
the  appellants  can  sustain  no  barm  there- 
from.   The  Judgment  Is  affirmed. 


We  concur:   6AR0UTTB.  3.;  VAN  DXKE. 


J. 


(ui  Cal.  eoe> 
McI^OD  T.  BARNUM.    (S.  F.  1,555.) 
(Supreme  Court  of  California.    Feb.  18,  1901.> 

MORTGAGES  —  CHATTEL  MORTGAGES  —  STAT- 
UTES —  VALIDITY  —  PROPERTY  SUBJECT  TO 
MORTGAGE  —  CONTRACTS  —  SALES  —  RBTBN- 
TION  OF  GOODS  OF  VENDEE— RESCISSION— 
evidence;— HARMLB)SS  ERROR. 

1.  A  mortgage  of  a  leasehold  interest  in  land, 
with  the  imiiroTements  thereon,  which  the 
lessee  had  a  right  to  rcmoTe  at  the  expiratioa 
of  the  term,  on  certain  conditions,  was  a  mort- 
gage of  an  interest  in  real  estate,  and  hence 
valid,  under  CSv.  Code,  t  2^7,  declaring  tbat 
any  interest  in  real  estate  capable  of  being 
transferred  may  be  mortgaged. 

2.  The  amendment  of  1S95  to  Civ.  Oode,  i 
2955,  placing  after  the  words  "mortgages  may 
be  made  on  the  following  personal  property" 
the  words  "and  none  other,  does  not  render  a 
mortKnge  on  personal  property  not  enumerated 
invalid  as  between  the  parties;  no  rights  of 
third  parties  being  involved. 

3.  A  vendee  holding  possession  of  the  proper- 
ty purchased  may  not  set  up  in  defense  to  an 
action  for  the  price  that  the  vendor's  title 
was  defective. 

4.  Where,  in  an  action  for  the  price  of  prop- 
erty sold,  a  letter  written  by  defendant  to  a 
former  owner  of  the  property  was  not  shown 
to  have  been  lost  but  a  witness  was  permitted 
to  state  that  the  letter  was  an  offer  by  defend- 
ant to  purchase  the  property  for  a  greater  aam 
than  she  had  contracted  to  pay  plaintiff,  the  er- 
ror was  harmless,  since  the  testimony  was  im- 
material. 

5.  Where  the  loss  of  a  letter  written  by  de- 
fendant was  not  shown,  but  its  redpient  testi- 
fied as  to  its  contents  without  objection  by  de- 
fendant and  the  witness  was  cross-examined 
as  to  the  contents,  defendant  conld  not  object 
to  the  subsequent  testimony  of  another  witness 
as  to  the  contents  on  the  ground  that  the  loss 
had  not  been  shown;  such  witness  piving  the 
contents  substantially  the  same  as  the  recipi- 
ent. 

0.  Where,  in  an  action  for  the  price  of  prop- 
erty sold,  defendant  contended  the  seller's  title 
to  nave  been  defective,  it  was  not  error  to  per- 
mit plaintiff  to  introduce  a  bill  of  sale  whidk 
formed  a  link  in  her  chain  of  title. 
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Department  2.  Appeal  from  superior  court, 
Marin  county;  F.  M.  Angellottl,  Judge. 

AQtlon  by  Angus  McLeod  against  Amelia 
D.  Barnum.  From  a  Judgment  In  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Crandall  &  Bull,  for  appellant  Hepliurn 
"Wilklns,  for  respondent 

PER  CURIAM.  Appeal  from  Judgment 
and  order  denying  a  new  trial.  On  the  13th 
day  of  March,  1896,  one  Helen  M.  Atwater 
'was  the  owner  and  In  the  possession  of  a 
certain  lot  In  Tlburon,  Marin  county,  and  a 
lease  thereof  for  the  term  of  11  years  from 
the  IStlk  day  of  February,  1886,  at  a  monthly 
rental  of  |15  per  month,  with  a  two-story 
frame  building  thereon,  known  as  the  "El 
Dorado  Hotel,"  together  with  the  furniture, 
bar,  and  bar  fixtures,  and  other  personal 
property  In  and  connected  with  said  hotel. 
By  the  terms  of  the  lease  the  lessee  was  giv- 
en the  right  to  remove  all  improvements  then 
on  the  said  lot,  or  that  might  be  thereafter 
placed  thereon,  at  the  termination  thereof, 
upon  complying  with  the  conditions  therein 
named.  On  said  day  the  defendant  purchas- 
ed of  said  Helen  M.  Atwater  the  lease,  im- 
provements on  the  leased  premises,  furniture 
In  the  hotel,  bedding,  cooking  utensils,  bar, 
and  bar  fixtures,  wines,  liquors,  and  other 
personal  property  in  and  about  the  hotel,  for 
the  sum  of  |1,950.  As  part  of  the  purchase 
price  for  all  of  the  aforesaid  property,  the 
defendant  executed  to  plaintiff  the  promla- 
Bory  note  set  forth  In  the  complaFnt  for  the 
sum  of  $500,  and  at  the  same  time  executed 
and  delivered  to  plaintiff  a  mortgage,  which 
mortgage  recited  that  the  mortgagor  mort- 
gaged "that  certain  lot,  piece,  or  parcel  of 
land  [describing  lot],  and  including  the  build- 
ing and  improvements  on  said  land  known 
as  the  'El  Dorado  Hotel,'  •  •  •  and  all 
the  interest  of  the  mortgagor  in  said  land; 
•  ♦  •  the  said  Interest  being  a  leasehold 
Interest  under  that  certain  lease  from  Israel 
Kaahaw  to  Helen  M.  Atwater  dated  the  17th 
day  of  February,  1896."  The  plaintiff  acted 
aa  the  agent  for  said  Helen  M.  Atwater  in 
taking  said  note  and  mortgage.  After  the 
said  sale  and  the  execution  of  the  said  note 
and  mortgage  the  defendant  went  into  pos- 
session of  the  said  leased  premises  and  per- 
sonal property.  The  said  promissory  note 
has  not  been  paid,  nor  the  interest  thereon. 
The  court  filed  findings,  and  by  its  Judgment 
and  decree  directed  a  sale  of  the  mortgaged 
premises  to  satisfy  the  Judgment 

It  1b  contended  that  the  mortgage  was  of 
I>ersonal  property,  and  of  personfU  property 
not  enumerated  in  Civ.  Code,  {  2955,  and  for 
that  reason  void  even  between  the  parties. 
The  mortgage  was  of  an  Interest  In  real  es- 
tate, and  therefore  within  the  provision  of 
section  2947  of  the  Civil  Code.  If  the  prop- 
erty mortgaged  were  personal  property,  the 
mortgage  would  be  valid  as  between  the  par- 
ties.   Bank  v.  Moore.  106  Cal.  673,  39  Pac. 


1071;  Bank  v.  Gibson,  100  Cal.  197,  41  Pac. 
1008;  Tomlinson  v.  Ayres,  117  CaL  572,  49 
Pac.  717.  It  is  said  that  by  the  amendment 
of  1895  to  Civ.  Code,  §  2953,  after  the  words 
"mortgages  may  be  made  upon  the  following 
personal  property,"  the  words  "and  none 
other"  were  added,  and  that  since  the  amend- 
ment a  mortgage  of  personal  property  not 
enumerated  is  absolutely  void  even  between 
the  parties.  We  do  not  think  such  is  the 
law.  Neither  do  we  think  the  legislature  In- 
tended any  such  consequence.  It  would  re- 
quire very  plain  and  imperative  language  to 
convince  us  that  the  legislature  intended  to 
prevent  parties  from  making  a  mortgage  up- 
on any  personal  property,  as  between  them- 
selves, where  the  rights  of  no  third  parties 
are  Involved.  In  section  2057  It  Is  provided 
that  a  mortgage,  unless  accompanied  by  the 
a£Sdavlt  required  by  the  statute,  and  ac- 
knowledged and  recorded,  is  void  as  to  cred- 
itors and  subsequent  purchasers  and  incum- 
brancers for  value.  But  the  mortgage  is, 
without  the  affidavit  or  acknowledgment, 
good  between  the  parties.  A  law  that  would 
prohibit  competent  parties  from  making  a 
valid  contract,  as  between  themselves,  where 
no  rights  of  third  parties  Intervene  and  no 
public  policy  Is  violated,  would  be  a  very 
serious  infringement  of  the  right  of  making 
contracts. 

The  defendant  in  her  answer  alleged  that 
the  title  to  the  property  is  and  was  defective, 
and  that  she  has  never  been  given  a  good 
and  valid  title  to  the  said  property.  The 
court  found.  In  finding  1,  that  defendant  did 
receive  a  good  title  to  the  property.  The  dif- 
ferent steps  or  links  In  the  chain  of  title  are 
very  fully  and  minutely  set  out  Defend- 
ant's counsel  have  devoted  several  pages  of 
their  brief  in  attempting  to  show  that  the 
different  and  Independent  parts  of  this  find- 
ing are  not  supported  by  the  evidence.  It  is 
unnecessary  to  examine  the  specifications  as 
to  the  Insufficiency  of  the  evidence  to  sustain 
the  finding,  for  the  reason  that  the  court 
found— and  the  finding  is  sustained  by  the 
evidence— that  defendant  "ever  since  the  13th 
day  of  March.  1896,  held  and  retained,  and 
now  holds  and  retains,  the  possession  of  all 
the  said  property,  and  has  ever  since  said  day 
had  the  use  and  profits  thereof."  The  law 
will  not  allow  a  vendee  to  obtain  possession 
of  property  under  a  contract  of  sale,  and 
while  in  possession  to  defend  against  an  ac- 
tion for  the  purchase  money  upon  the  ground 
of  the  title  being  defective.  Peabody  v. 
Phelps,  9  Cal.  213;  Hicks  v.  Lovell,  64  Cal. 
18,  27  Pac.  942;  Gross  v.  Kierskl,  41  Cal.  112. 
In  this  case  the  plaintiff  seeks  to  foreclose 
upon  the  property  mortgaged,  and  defendant 
seeks  to  retain  possession  and  prevent  the 
foreclosure  upon  the  ground  that  the  title  of 
the  vendor  was  and  is  defective.  If  the  title 
could  be  tried  In  this  way,  and  should  be 
found  defective,  the  defendant  might  retain 
possession  forever,  without  paying  the  amount 
she  agreed  to  pay,  or  restoring  the  plaintiff 
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to  bla  former  rights.  The  court  found  "that 
the  said  cross  complainant  never  rescinded  or 
offered  to  rescind  with  said  Helen  M.  At- 
water  the  purchase  which  was  made  by  the 
said  cross  complainant  of  the  said  hotel  and 
leasehold  Interest  and  personal  property  de- 
scribed in  the  said  .cross  complaint,  or  the 
contract  which  was  made  between  the  said 
cross  complainant  and  the  said  Helen  M.  At- 
water  with  relation  thereto,  and  that  the  said 
cross  complainant  never  returned  or  offered 
to  return  to  the  said  Helen  M.  Atwater  any 
of  the  property  mentioned  and  described  in 
the  said  cross  complaint."  This  finding  Is 
not  challenged.  In  view  of  the  finding  that 
defendant  has  remained  and  is  In  possession 
of  the  property,  and  that  she  has  made  no  at- 
tempt at  rescission,  and  that  she  has  not 
paid  the  note,  It  becomes  nnnecessary  to  dis- 
cuss all  the  criticisms  of  findings  made  in  ap- 
pellant's brief.  The  material  findings  are 
supported  by  the  evidence,  and  it  would  serve 
no  useful  purpose  to  discuss  the  evidence  at 
to  those  which  are  ImmaterlaL 

The  witness  Cochrane,  while  on  the  stand, 
was  permitted,  under  defendant's  objection, 
to  state  the  contents  of  a  letter  written  by 
defendant  to  one  Mrs.  Delcroiz;  and  it  is 
now  urged  that  such  ruling  was  prejudicial 
error.  The  principal  objection  to  the  con- 
tents of  the  letter  being  given  in  evidence 
was  that  the  loss  of  the  letter  had  not  been 
proven.  The  witness  testified  that  in  the 
letter  defendant  offered  Mrs.  Delcrolx  $3,500 
for  the  property,— $1,200  cash,  and  the  bal- 
ance in  instalhnents  of  $500  every  six  months. 
We  regard  the  evidence  as  immaterial,  and 
therefore  harmless.  But,  if  it  were  mate- 
rial, appellant  is  not  in  a  position  here  to 
avail  herself  of  the  error.  The  witness  Del- 
croiz was  permitted  to  testify  without  objec- 
tion to  the  contents  of  the  letter  In  her  di- 
rect examination.  She  gave  the  contents  sub- 
stantially »i  given  by  Cochrane.  Appellant's 
counsel  fully  cross-examined  her  as  to  the 
letter  and  its  contents.  There  Is  no  contra- 
diction of  the  evidence  of  either  of  these  wlt> 
nesses  as  to  such  contents.  The  appellant, 
therefore,  did  not  object  to  the  evidence  as  to 
the  contents  of  the  letter  when  such  evidence 
was  first  offered.  Not  only  this,  but  she  fully 
interrogated  the  witness  as  to  such  contents. 
She  will  not  now  be  allowed  to  say  that  It 
was  error  for  the  subsequent  witness  to  be 
questioned  concerning  the  contents  of  the  let- 
ter. If  the  objection  had  been  sustained,  the 
record  would  still  contain  the  evidence  of 
Mrs.  Delcroiz  as  to  the  contents  of  the  letter. 

A  bill  of  sale  of  the  property  from  Jane 
Delcrolx  to  James  W.  Cochrane  was  offered 
in  evidence.  To  this  defendant  objected  up- 
on the  ground  that  It  was  Immaterial,  ir- 
relevant, and  incompetent  The  admission 
of  the  bill  of  sale  Is  now  claimed  to  be  error. 
Defendant  had  denied  the  title  of  plaintiff  to 
the  property,  and  alleged  that  the  title  was 
defective.  This  bill  of  sale  was  a  link  in  the 
«haln  of  title,  and  made  apparently  necessary 


bj  the  defense  Interposed  by  defendant  Tlis 
defendant  objected  to  the  title  as  being  de- 
fective, and  objected  to  all  proof  offered  by 
plaintiff  to  show  that  it  was  not  defective: 
It  would  be  trifling  with  Justice  to  say  such 
ruling  was  error. 

We  have  examined  the  other  assignments 
of  error,  but  they  require  no  special  notice. 
We  find  no  error  that  would  Justify  a  re- 
versal of  the  case.  The  Judgment  and  order 
are  affirmed. 

(2S  Mont.  1ST) 

NOLAN  T.  MONTANA  OBNT.  tLY.  CO. 

(Supreme  Court  of  Montana.     Feb.  25.  1901.) 

MASTER  AND  BSRVANT— INJimT  TO  SERVAMT 
—APPLIANCES  —  EVIDENCE  —  VEtUJICT  —  DI- 
RECTION—APPBAIi— REVERSAL.—  OIRKCnON 
OF  JUDOHENT  ON  REMAND. 

1.  An  employe  was  itmck  and  injared  by  • 
cable  attached  at  one  end  to  a  locomotive,  and 
at  the  other  to  a  plow  then  being  used  to  nn- 
iond  cars  of  dirt  at  a  curve.  The  cable  slipped 
over  a  small  stake  in  a  socket  on  the  edge  of  a 
car  on  the  outside  of  the  cnrve,  behind  which  it 
was  placed  by  plaintitTs  fellow  servants  to  pre- 
vent the  plow  being  pulled  off  the  car  on  the 
inside  of  the  cnrve.  There  was  a  groove  ia 
the  socket  holding  the  stake.  In  which  the  ca- 
ble was  usually  placed  when  unloading  dirt  at 
a  curve.  There  was  no  evidence  tliat  a  lilock 
and  tackle  would  have  t>een  safer  than  the 
groove,  which  means  was  reasonably  safe. 
Held,  that  the  evidence  did  not  support  a  ver- 
dict that  the  employe  was  injured  by  the  em- 
ployer's neglect  to  provide  and  use  a  block  and 
tackle  to  guide  sncn  cable. 

2.  Where  the  trial  court  erred  in  denying  a 
motion  to  direct  a  verdict  for  defendant  tits 
court  on  appeal  could  not  direct  judgment  tor 
the  defendant  since  they  could  not  know  what 
exceptions,  if  any,  were  taken  by  the  respond- 
ent to  the  trial  court's  rulings  on  tlie  evidence 
offered. 

Appeal  from  district  court,  SUverbow  ooon- 
ty;   John  Lindsay,  Judge. 

Action  by  Timothy  Nolan  against  the  Mon- 
tana Central  Railway  Company.  From  a 
judgment  In  favor  of  plaintiff,  and  an  order 
denying  a  new  trial,  defendant  appeals.  Re- 
versed. 

A.  J.  Shores  and  L  Parker  Veazey,  for  ap- 
pellant Stanton  &,  Leehey,  Geo.  Haldoru, 
and  Clayberg  &  Otmn,  for  respondent. 

MILBURN,  J.  This  la  an  appeal  from  the 
judgment  and  an  order  denying  a  niotlon 
for  a  new  trial  rendered  and  made  by  th« 
district  court  of  the  Second  Judicial  district 
by  which  judgment  the  plaintiff  recovers 
from  the  defendant  for  injuries  alleged  to 
have  resulted  from  his  being  struck  upon 
the  bead  by  a  wire  cable  attached  to  a  loco- 
motive at  one  end,  and  to  a  dirt  plow  at 
the  other;  said  plow  being  used  for  scraping 
dirt  from  a  train  of  flat  cara  which  stood 
upon  a  curve  on  the  railway  track  of  the 
defendant  The  plaintiff  alleges  in  hla  com- 
plaint that  the  injury  waa  caused  by  the 
defendant  carelessly  and  negligently  fallhig 
to  provide  and  use  a  block  and  tackle  at  said 
curve  to  draw  said  plow  or  scraper  along  a 
certain  car  which  was  being  unloaded,  bat 
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Instead  therprif  nslng  a  wire  cable  attached 
to  the  locomotlTe;  the  cable  being  held  on 
the  car  by  a  wooden  peg  or  pin,  wblcli,  be- 
ing insufficient,  allowed  the  cable  to  slip  over 
the  top  thereof,  the  cable  striking  the  plalu- 
tlfl;  he  then  and  there  being  near  the  car, 
on  the  inner  aide  of  the  curve,  assisting  In 
the  work  of  repairing  the  roadbed  of  the 
railway.  The  only  negligence  charged  is  as 
above  stated.  The  evidence  in  the  case 
shows  that  plaintiff  was  struck  by  the  cable; 
that,  at  the  time  he  was  struck,  the  cable, 
being  attached  to  the  said  plow  and  loco- 
motive, was  thrown  over  a  certain  wooden 
stake,  4x4x18  inches,  which  was  set  in  an 
iron  socket  or  pocket  on  the  outside  of  the 
curve  on  the  edge  of  a  certain  flat  car  in 
front  of  the  car  on  which  the  plow  rested. 
It  being  necessary  to  bold  the  cable  on  that 
side  of  the  train  in  order  to  prevent  the 
plow  from  being  pulled  off  from  the  side  of 
the  train  on  the  inside  of  the  curve;  that 
the  cable  was  so  placed  over  the  wooden 
stake  by  fellow  servants  of  the  plaintiff; 
that  the  cars  of  the  defendant  used  on  this 
occasion  had  all  attached  to  them,  on  each 
Bide,  iron  pockets.  In  which  wooden  stakes 
of  the  said  dimensions  were  placed;  that 
each  pocket  was  fastened  to  the  car  by  an 
Iron  bolt  or  clasp,  and  that  Just  below  the 
bolt  on  each  pocket  was  a  groove,  into  which 
it  was  a  practice  to  place  the  cable  when 
unloading  dirt  on  a  curve;  that  the  stake 
used  as  aforesaid  was  one  of  those  above 
mentioned;  that  on  the  occasion  referred  to 
the  cable  slipped  over  the  said  stake,  and, 
going  rapidly  across  the  train  to  the  inside 
of  the  curve,  struck  the  plaintiff;  that  the 
cable  could  have  easily  been  placed  in  two 
or  more  of  the  grooves,  thereby  rendering 
the  operation  of  unloading  dirt  much  safer; 
and  that  the  wooden  stakes  were  placed  on 
each  side  of  each  car,  about  five  feet  apart, 
for  the  purpose  of  preventing  the  said  plow 
or  scraper  from  going  over  the  side  of  the 
train. 

The  defendant  assigns  as  error  the  court's 
denial  of  its  motion  for  a  nonsuit,  and  the 
court's  refusal  to  instruct  the  Jury  to  find 
for  the  defendant  at  the  close  of  the  evi- 
dence, and  states  as  one  of  the  grounds  of 
motion  for  new  trial  the  Insufficiency  of  the 
evidence  to  Justify  the  verdict  The  em- 
ploye who  seeks  to  recover  for  injuries  claim- 
ed to  have  been  received  through  negligence 
for  which  bis  employer  is  liable  must  estab- 
lish that  negligence  by  proof.  It  appears 
that  the  accident  in  this  case  was  the  result 
of  the  insufficiency  of  the  means  used  by 
the  plaintiff's  fellow  servants.  We  are  of 
the  opinion  that  the  charge  of  negligence  on 
the  part  of  the  defendant,  in  not  furnishing 
a  block  and  tackle,  is  not  supported  by  the 
evidence.  It  does  not  appear  that  the 
grooves  were  not  sufficient  and  reasonably 
safe  appliances.  There  was  not  any  evi- 
dence tending  to  sliow  that  a  block  and 
tackle  was  a  safer  or  more  suitable  appli- 


anco  for  the  purpose  of  holding  the  cable 
than  the  grooves,  which,  upon  the  undisput- 
ed evidence,  were  reasonably  safe  means. 
Whether,  as  to  his  servant  the  master  must 
at  his  peril,  provide  the  safer  appliance, 
when  it  is  known  to  him.  Is  a  question  which 
is  not  here  presented,  and  as  to  It  we  do 
not  express  any  opinion. 

A  motion  for  a  nonsuit  was  made  after 
the  plaintiff  had  rested,  and  said  motion  was 
denied.  The  defendant  introduced  proof,  and 
then  moved  the  court  to  Instruct  the  Jury 
to  return  a  verdict  for  the  defendant,  which 
motion  was  denied.  The  defendant  assigns 
error  In  denying  each  motion,  and  prays  this 
court  to  reverse  the  court  below  and  direct 
Judgment  for  the  defendant  The  court  be- 
low erred  In  denying  the  motions,  respective- 
ly; but  we  cannot  order  Judgment  for  the 
defendant  as  we  have  no  means  of  knowing 
what,  if  any,  exceptions  were  taken  by  re- 
spondent in  the  court  below  to  the  rulings 
of  the  court  on  the  evidence  offered.  The 
only  exceptions  properly  included  In  a  tran- 
script on  appeal  are  those  of  appellant  We 
have  no  means  of.  anticipating  what  evi- 
dence. If  any,  the  respondent  may  offer  on 
a  new  trial.  O'Bourke  v.  Schultz,  23  Mont 
285,  58  Pac.  712;  Westheimer  v.  Goodklnd, 
24  Mont  90,  CO  Pac.  817. 

The  verdict  Is  not  supported  by  the  evi- 
dence, in  that  there  is  no  evidence  to  show 
that  the  defendant  company  wa?  negligent 
as  claimed  by  respondent  in  not  furnishing 
a  block  and  tackle.  The  judgment  and  order 
denying  a  new  trial  are  reversed,  and  the 
cause  Is  remanded.  Reversed  and  remand- 
ed. 

BRANTLY,  0.  J.,  and  PIOOTT,  J„  concur. 


(26  Mont.  89) 
HEINZB  et  al.  t.  KLEINSCHMIDT  et  al. 
(Sapreme  Court  of  Montana.     Feb.  25,  1901.) 

lUNINO— TENANTS  IN  COMMON— PARTITION.- 
RECEIVER. 
Mere  colorable  ouster  on  the  part  of  a  ten- 
ant in  common  who  is  in  possession  of  a  min- 
ing claim  by  the  consent  of  a  co-tenant  who- 
has  hronght  a  snit  for  partition,  and  the  mere 
fact  that  the  care  of  the  property  Involves  con- 
siderable expense,  will  not  authorize  the  ap- 
pointment of  a  receiver  pending  the  final  hear- 
ing of  the  suit 

Appeal  from  district  court  Silverbow  coua- 
ty;  William  Clancy,  Judge. 

Action  by  P.  Augustus  Helnze  and  another 
against  Carl  Klelnschmldt,  administrator  of 
the  estate  of  John  D.  Aiiport  deceased,  and 
others.  From  an  order  appointing  a  receiver, 
certain  defendants  appeal.    Reversed. 

On  January  22,  1900,  the  plaintiffs  began 
their  action  In  the  district  court  of  the  Sec- 
ond Judicial  district  to  dbtain  a  decree   at 
sale  for  the  purpose  of  partition  of  the  Min- 
nie Healy  (patented)  lode   claim,  situate    In 
Silverbow    county.    The    complaint    allegeik 
that  defendant  Klelnschmldt  la  the  admlula- 


Digitized  by 


Google       


928 


63  PACIFIC  UBPORTBB. 


(Mont 


trator  ot  the  estate  of  John  D.  AUport,  who 
died  In  October,  1895,  and  that  the  other  de- 
fendants, except  Miles  Flnlen,  are  his  heirs 
at  law,  each  l)eing  entitled  to  an  undivided 
one-fifth  interest  in  Intestate's  estate,  sub- 
ject to  the  possession  of  the  said  Kleln- 
schmidt  for  the  purposes  of  administration; 
that  at  the  time  of  his  death  said  Allport  was 
seised  in  fee  and  was  in  possession  of  an  un- 
divided one-fourth  interest  in  the  Minnie 
Healy  claim,  the  same  being  now  In  the  pos- 
session of  the  defendant  Kleinschmidt  raider 
his  trust;  tliat  plaintiff  Heinze  is  seised  in 
fee  and  in  possession  of  an  undivided  five- 
eighths,  and  the  Johnstown  Mining  Company 
of  an  undivided  one-eighth,  interest  therein; 
that  plaintiff  Heinze  is  also  the  equitable 
owner  of  an  additional  one-twentieth  of  the 
said  claim,  which  is  the  interest  therein  in- 
herited by  defendant  Caroline  V.  Kelley  as 
heir  of  said  Allport;  that  defendant  Finlen 
asserts  an  interest  in  the  claim,  and  particu- 
larly title  to  the  interests  belonging  to  plain- 
tiffs, but  without  any  foundation  In  fact 
therefor;  that  the  said  Kelley,  aided  and 
abetted  by  Finlen,  heretofore  presented  to  the 
district  court  of  the  Fifth  district  (the  same 
court  which  granted  letters  of  administration 
to  Kleinschmidt)  a  certain  paper  purporting 
to  be  the  last  will  of  John  D.  Allport,  and  de- 
vising the  whole  estate  to  said  Kelley,  and 
proposed  the  same  for  probate,  but  that  said 
court,  upon  a  bearing,  had  declared  the  same 
a  forgery;  that  before  the  bringing  of  the 
present  action  said  Kelley  had  entered  Into 
an  agreement  with  Finlen  by  which  she  had 
bound  herself  to  convey  to  him  all  her  Inter- 
est in  the  claim;  that  Finlen  had  thereafter, 
for  a  valuable  consideration,  assigned  to 
plaintiff  Heinze  his  rights  thus  acquired  from 
Kelley,  but  that  Kelley,  with  notice  of 
Heinze's  rights  under  his  assignment  from 
Finlen,  had  conveyed  her  Interest  by  deed  to 
Finlen,  who  took  and  holds  the  same  as  trus- 
tee for  Heinze,  subject  to  the  payment  to 
Finlen  ot  H&fiOO,  the  amount  he  paid  Kelley 
therefor,  which  said  Heinze  is  ready  and  will- 
ing to  pay;  that  notwithstanding  these  facts 
Finlen  claims  this  Interest  as  his  own;  that 
Finlen,  by  reason  of  his  contract  with  Kelley, 
pretends  and  claims  to  have  some  right  or 
Interest  in  the  other  undivided  four-twen- 
tieths of  the  Minnie  Healy  claim,  which  be- 
longed to  John  D.  Allport  at  the  time  of  his 
death,  but  that  such  claim  is  without  founda- 
tion in  fact;  that,  aside  from  the  claims  of 
Finlen  thus  made,  the  rights  of  all  parties  are 
free  from  adverse  claims  of  incumbrances  of 
any  kind  or  character;  and  that  the  property, 
being  valuable  almost  solely  by  reason  of  the 
copper  ores  deposited  therein,  cannot  be  par- 
titioned otherwise  than  by  a  sale  and  dis- 
tril)ution  of  the  proceeds  among  the  parties 
entitled.  The  court  is  asked  to  determine  the 
rights  of  the  iwirties  and  decree  the  sale. 

On  January  30th  thereafter  the  plaintiffs 
filed  their  verified  petition  in  this  cause, 
asking  for  the  appointment  of  a  receiver 


pending  the  final  hearing,  alleging  as 
grounds  for  relief  the  following:  That  the 
defendants  Kleinschmidt,  as  administrator 
of  AUport,  and  Mary  B.  Miller,  having  en- 
tered into  the  possession  of  the  whole  of  the 
Minnie  Healy  claim  and  the  workings  there- 
in, are  now,  and  for  a  long  time  past  have 
been,  extracting,  removing,  and  converting 
to  their  own  use  the  ores  therein,  excluding 
the  plaintiffs  therefrom  and  refusing  to  ren- 
der them  any  account;  that  said  defendants 
assert  the  right  to  occupy  and  possess  the 
whole  of  the  claim  and  to  extract  the  ores 
therefrom,  and  that  they  will  refuse  to  ren- 
der the  plaintiffs  any  account  thereof,  or  to 
pay  over  to  them  any  part  of  the  proceeds 
thereof;  that  plaintiffs  are  entitled  to  re- 
ceive their  proportion  of  the  net  values  of 
all  ores  which  may  have  been  or  which 
shall  hereafter  be  taken  from  the  claim  by 
said  defendants,  and,  but  for  the  facts  here- 
after alleged,  would  be  entitled  to  join  with 
them  in  working  the  claim  upon  payment  of 
their  share  of  the  expenses  of  mining,  or  to 
receive  upon  the  dump  their  proportion  of 
the  ores  taken  out;  that  the  defendant 
Miles  Finlen,  in  order  to  harass  and  annoy 
plaintiffs,  and  to  cast  a  cloud  upon  their  ti- 
tle to  the  Minnie  Healy  claim  by  fraudu- 
lent and  false  adverse  claims  thereto,  and 
to  prevent  them  from  having  the  use  of 
their  property  and  from  developing  the  same 
by  mining  and  extracting  the  ores  there- 
from, theretofore  began  an  action  In  the  dis- 
trict court  of  the  Second  district  wherein  be 
falsely  and  fraudulently  asserted  that  he 
had  an  interest  in  said  claim  and  had  been 
In  possession  thereof,  and  that  the  plaintiffs 
forcibly  and  without  his  consent  had  ousted 
and  ejected  him  therefrom  and  bad  taken 
possession  thereof,  and  that  they  would  mhie 
and  extract  the  ores  therefrom  and  con- 
vert thenl  to  their  own  use  in  violation  of 
his  rights;  that  in  said  action,  by  reason  of 
said  false  and  fraudulent  pretensions  and 
claims  on  his  part,  he  procured  said  court  to 
issue  an  Injunction  against  the  plaintiffs  re- 
straining them  from  doing  any  mining  upon 
the  property  or  removing  ores  therefrom; 
that  said  action  Is  pending  and  undeter- 
mined, and  cannot  be  tried  for  a  long  time 
to  come;  that,  after  the  procuring  of  said 
Injunction  as  alleged,  the  said  Finlen.  for 
the  purpose  of  further  annoying  plaintiffs 
and  obstructing  them  In  their  enjoyment  of 
their  rights,  began  an  action  in  said  district 
court  against  John  Devlin.  Marian  Devlin, 
and  Mary  B.  Rellly,  who  for  a  long  time 
prior  thereto  had  been  the  owners  of  an 
undivided  three-fourths  interest  of  the  Mbi- 
nle  Healy  claim,  as  the  predecessors  of  the 
plaintiffs,  and  falsely  and  fraudulently 
claimed  to  be  entitled  to  a  conveyance  from 
them  of  their  Interests;  that  said  action  was 
thereafter  transferred  to  the  United  States 
circuit  court  of  the  Ninth  circuit,  district  of 
Montana,  and  that  plaintiffs,  having  inter- 
vened therein,  have  set  up  their  rights  and 
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asked  to  have  their  title  quieted;  tbat  said 
proceeding  Is  pending,  and  cannot  be  heard 
and  determined  for  a  long  time  to  come; 
tbat  the  effect  of  the  injunction  so  procured 
as  aforesaid  is  not  only  to  prevent  the  plain- 
tiffs from  working  the  Minnie  Healy  claim, 
but  also  to  prevent  them  from  receiving 
from  their  co-tenants  in  possession,  the  said 
Kleinschmidt  and  Miller,  their  proportion  oi 
the  ores  extracted  from  the  property  by 
them,  or  of  the  net  value  of  the  same;  that 
sold  defendants,  by  reason  of  the  pendency 
of  the  said  injunction,  will  not  and  cannot 
account  to  the  plaintiffs  for  the  value  of  any 
of  the  ores  extracted,  and  cannot  and  wiU 
not  deliver  to  them  upon  the  dump  their  pro- 
portion thereof;  that  the  cost  and  expense 
of  maintaining  the  claim  in  idleness  during 
the  determination  of  the  various  suits  afore- 
said, as  vrell  as  the  present  action,  will  be 
about  $500  per  month;  that  the  claim  con-' 
tains  bodies  of  valuable  ore,  which  can  be 
readily  mined  and  extracted,  and  that  it  Is 
to  the  best  interest  of  all  of  the  owners  or 
parties  interested  therein  to  have  the  same 
extracted  and  to  have  mining  operations  con- 
ducted therein,  to  the  end  that  It  may  be 
properly  preserved  and  developed,  and  Its 
value  thereby  increased;  and  that  unless  the 
ores  are-  so  mined  and  disposed  of,  and  the 
proceeds  preserved,  the  owners  of  the  said 
claim,  and  particularly  the  plaintiffs,  may 
suffer  great  loss,  by  reason  of  the  probable 
decline  in  the  price  of  copper  pending  the 
litigation  over  the  title,— the  injunction  bond 
required  of  said  Finlen  not  being  sufficient 
to  protect  the  plaintiffs  from  probable  loss. 
The  i>etitlon  further  alleges  that  there  Is 
a  certain  vein,  bearing  copper,  gold,  and  sil- 
ver, which  has  Its  top  or  apex  within  the 
boundaries  of  the  said  Minnie  Healy  lode 
claim,  and  which  on  its  dip  or  incline  departs 
from  the  perpendicular  In  its  downward 
course  to  the  north;  that  the  development  so 
far  upon  said  vein  Indicates  that  it  passes  be- 
yond the  side  lines  of  the  Minnie  Healy  claim 
and  enters  into  the  Piccolo  and  GamVietta 
lode  claims  beneath  the  surface;  that  these 
latter  claims  are  Immediately  north  of  the 
Minnie  Healy  claim,  and  are  owned  by  the 
Hoston  &  Montana  Consolidated  Copper  & 
Silver  Mining  Company,  which  for  a  long 
time  has  been  mining  and  extracting  ores 
therefrom  by  means  of  underground  work- 
ings; that  plaintiffs  are  informed  that  the 
said  Boston  &  Montana  Consolidated  Copper 
&  Sliver  Mining  Company  is  now  engaged  In 
carrying  away  and  converting  to  its  own  use 
large  quantities  of  ores  from  the  said  vein 
belonging  to  the  Minnie  Healy  claim;  that 
to  prove  the  Identity  and  continuity  of  the 
said  vein  from  its  apex  In  the  Minnie  Healy 
claim  Into  the  workings  of  the  Piccolo  and 
Gambetta  claims  will  require  a  large  amount 
of  development  work  and  entail  a  large  out- 
lay of  money;  that  heretofore  defendant 
Miles  Finlen  commenced  an  action  in  the 
district  court  of  the  Second  district  for  an  in- 
63P.-e» 


Junction  to  restrain  the  said  Boston  &  Mon- 
tana Company  from  mining  and  carrying 
away  any  of  the  ores  from  said  vein;  that 
said  defendant,  before  obtaining  an  injunc- 
tion, however,  desisted  from  prosecuting  said 
suit,  and  permitted  said  Boston  &  Montana 
Company  to  continue  its  mining  operations 
on  the  vein,  without  further  developing  the 
same  from  the  apex  downward  to  prove  that 
it  belongs  to  the  Minnie  Healy  claim,  thus 
acquiescing  In  said  tresx>a86;  that  the  in- 
junction obtained' by  Finlen  against  the  plain- 
tiffs as  alleged  was  designed  to  prevent  them 
from  prosecuting  the  work  necessary  to  make 
such  proofs,  notwithstanding  said  Finlen  be- 
lieves that  said  vein  has  its  apex  in  the  Min- 
nie Healy  claim  and  the  said  corporation  Is 
trespassing  thereon;  that  plaintiffs  believe 
that  the  vein  belongs  to  the  Minnie  Healy 
dalm;  that  the  ores  which  can  now  be  min- 
ed therefrom  have  a  value  in  excess  of  $100,- 
000,  and  that  If  this  fact  can  be  shown  It 
will  establish  a  value  for  the  claim  of  sev- 
eral hundred  thousand  dollars;  that  it  Is  to 
the  Interest  of  all  the  parties  to  have  this 
work  done  at  once,  to  the  end  that  an  in- 
junction tie  obtained  to  restrain  further  tres- 
passes; that  it  is  also  to  the  interest  of  all 
parties  that  -the  ores  In  the  claim  be  ex- 
tracted, and  that  their  proceeds,  sofar  as  nec- 
essary, be  devoted  to  this  development  work, 
to  the  keeping  of  the  property  in  repair,  to 
the  prosecution  of  any  suits  necessary  to  re- 
strain the  said  trespass  or  any  other  tres- 
pass, and  to  have  the  balance  preserved  for 
the  parties  entitled  under  the  decree  of  par- 
tition when  finally  made. 

Upon  the  filing  of  this  petition  an  order  to 
show  cause  was  Issued  and  set  for  hearing  on 
February  5th.  At  that  time  the  plaintiffs 
presented  their  evidence.  The  defendants 
Finlen  and  Kelley  did  not  appear;  both  be- 
ing absent  from  the  state,  and  neither  hav- 
ing been  served  with  summons  or  notice  of 
the  hearing.  The  other  defendants  entered 
their  appeartinces  by  counseT  without  service 
of  process,  but  made  no  resistance  to  the  pe- 
tition. The  matter  was  then  submitted,  but, 
no  decision  having  previously  been  rendered, 
the  defendants  Kelley  and  Finlen  entered 
their  appearances  by  counsel  on  February 
17th  and  asked  to  be  heard.  Leave  was 
granted.  Thereupon  they  answered  by  couur 
sel,  denying  the  material  averments  in  the 
complaint  and  petition,  including  all  alle- 
gations as  to  wrongdoing  on  their  part,  and 
Introduced  evidence  controverting  them. 
Thereupon  the  court,  after  consideration, 
made  an  order  appointing  one  E.  H.  Wilson 
as  receiver,  with  power  to  take  possession  of 
all  the  Interests  In  the  Minnie  Healy  claim 
to  which  the  plaintiffs  assert  ownership,  in- 
cluding the  Kelley  Interest,  and  to  enter  into 
all  the  workings  and  ore  bodies  therein  with 
the  administrator  of  AUport  and  the  heirs 
other  than  Kelley;  to  operate  the  mine  In  all 
portions  not  in  possession  of  the  administra- 
tor and  the  Allport  heirs;   to  have  reduced 
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all  ores  extracted  to  expend  the  proceeds  in 
keeping  the  mine  in  repair;  to  do  develop- 
ment work  sniScient  to  demonstrate  the  own- 
ership of  the  veins  being  worked  in  tlie  Gam- 
betta  and  Piccolo  claims,  which  plaintiffs  be- 
lieve have  their  apexes  in  the  Minnie  Healy 
claim;  to  demand  and  receive  from  the  heirs 
of  Allport  and  the  administrator  accountings 
for  any  mining  operations  conducted  by  them 
lu  any  of  the  workings  of  the  claim;  and  to 
prosecute  any  actions  necessary  in  his  Judg- 
ment to  protect  the  property  from  depreda- 
tions by  any  person  pending  the  litigation. 
The  receiver  is  expressly  directed  to  extract 
only  so  much  ore  as  may  be  necessary  to  pay 
expenses  and  to  accomplish  the  duties  assign- 
ed him  In  the  order.  The  defendants  Kelley 
and  Flnlen  have  appealed. 

Wm.  Scallon,  T.  J.  Walsh,  and  J.  K.  Mac- 
donald,  for  appellants.  McHatton  &  Cotter, 
for  appellees. 

BRANTLY,  0.  J.  (after  stating  the  facts). 
The  only  question  presented  to  this  court  is 
whether  the  evidence  submitted  to  the  court 
below  was  sufficient  to  authorize  the  order 
of  appointment.  A  determination  of  this 
question  requires  an  examination  of  the  evi- 
dence tending  to  support  the  averments  in 
the  petition.  We  have  set  forth  In  the  state- 
ment particularly  the  contents  of  the  com- 
plaint and  petition,  for  the  reason  that  they 
were  treated  at  the  hearing  as  affidavits,  and 
so  far  aa  they  tend  to  establish  any  material 
fact  they  are  considered  as  a  part  of  the  evi- 
dence. 

Though  there  is  evidence  tending  to  show 
that  a  controversy  exists  between  BMnleu  and 
the  Allport  heirs  other  than  Kelley  touching 
the  present  ownership  of  the  Allport  Interest, 
and  growing  out  of  the  contest  over  the  pro- 
bate of  the  alleged  will  of  Allport,  it  is  ad- 
mitted in  the  pleadings  that  Allport  died  in- 
testate, and  that  the  defendants  other  than 
Flnlen  are  his  heirs  at  law.  We  shall  there- 
fore assume,  for  the  purpose  of  this  investi- 
gation, that  each  of  them,  except  Kelley,  is 
now  the  owner  of  an  undivided  one-twenti- 
eth of  the  property  In  controversy.  Kelley 
has  no  Interest  in  the  property,  nor  in  this 
controversy,  except  so  far  as  she  may  be 
bound  under  her  agreements  with  Finlen,  as 
appear  hereafter,  to  prosecute  to  a  successful 
issue  the  probate  of  the  alleged  will,  and 
thus  make  good  to  him  her  title  to  the  en- 
tire Allport  interest  At  the  time  this  hear- 
ing was  had,  the  will  had  been  declared  a 
forgery,  as  alleged  In  the  petition.  It  is  ad- 
mitted, however,  that  a  motion  for  a  new 
trial  was  pending,  and  that  the  controversy 
as  to  the  ownership  of  this  Interest  is  still 
undetermined.  It  appears  that  at  the  death 
of  Allport,  In  1895,  John  Devlin,  Marian  Dev- 
lin, and  Mary  E.  ReiUy  were  tenants  In  com- 
mon with  him  in  the  property,  owning  the 
other  three-fourths.  It  further  appears  that 
Flnlen  now  holds  the  legal  title  to  a  one- 


twentieth  interest  by  deed  from  Kelley  dat- 
ed May  22,  1899,  executed  In  pursuance  of 
an  agreement  contained  in  a  prior  lease  dat- 
ed October  IC,  1S96,  by  which  she  bound 
herself,  upon  certain  conditions,  to  convey 
to  Flnlen  the  entire  Allport  interest  Tlie 
deed  Just  mentioned  also  conveys  to  Flnlen 
any  interest  Kelley  may  acquire  under  aiiy 
decree  which  may  be  rendered  in  the  pro- 
ceedings looking  to  the  probate  of  the  alleged 
Allport  win.  It  is  shown  that  Flnlen  on  Oc- 
tober 16,  189C,  became  a  lessee  of  the  Inter- 
ests of  John  and  Marian  Devlin  and  Mary  E. 
ReiUy,  with  the  right  of  purchase  upon  com- 
pliance with  the  terms  of  the  leases  on  or 
before  February  3,  1000.  The  conditions  of 
this  lease  and  the  one  from  Kelley  were  the 
same.  There  is  no  controversy  but  that  the 
conditions  contained  in  these  leases  have 
been  fully  complied  with  in  all  respects.  It 
further  appears  that  the  Devllns  and  Marj- 
E.  Reilly  subsequent  to  the  making  of  the 
leases  to  Flnlen  conveyed  their  Interests  to 
the  plaintiffs,— flve-elghtbs  directly  to  Helnze 
on  June  3,  1899,  and  one-eighth  to  the  Johns- 
town Mining  Company  through  mesne  con- 
veyances, dated,  respectively,  November  12, 
1898,  and  May  18,  1899.  The  plaintiffs  claim 
that  Helnze  made  a  verbal  agreement  with 
Flnlen  on  November  21,  •  1898,  which  was 
subsequently  executed,  whereby  Flnlen  bound 
himself  to  transfer  and  set  over  to  Helnze 
his  rights  under  the  leases  from  Kelley,  ttie 
Devllns,  and  KeiUy,  and  that  the  plaintiffs 
are  therefore  properly  vested  with  the  title 
to  the  Devlin  and  Reilly  interests,  and  that 
Helnze  is  entitled  to  the  Kelley  Interest. 
This  is  disputed  by  Flnlen,  who  has  a  suit 
pending  In  the  United  States  circuit  court 
against  the  Devllns  and  Reilly,  and  also 
plaintiff  Helnze,  who  has  Intervened  therein, 
to  compel  a  conveyance  to  him  according  to 
the  terms  of  the  lease.  This  defendant  baa 
also  a  suit  In  the  district  court  of  Sllverbcn- 
county  against  the  plaintiffs,  in  which  he 
seeks  to  eject  them  from  the  Minnie  Healy 
claim.  In  this  suit  an  injunction  was  Issued 
restraining  the  plaintiffs  from  working  the 
property  pending  a  trial.  These  are  the  suits 
referred  to  In  the  petition  as  being  founded 
upon  fraudulent  claims;  they  having  been 
brought,  it  is  alleged,  to  harass  and  annoy 
plaintiffs  and  to  prevent  them  from  the  en- 
joyment of  their  property,  and  for  no  otber 
purpose. 

The  situation  of  the  title  Is,  therefore,  sucb 
that,  if  Flnlen  should  succeed  in  his  suits 
now  pending,  the  plaintiffs  would  have  oo 
interest  in  the  Minnie  Healy  claim.  The 
partition  decreed  in  this  case,  if  any  at  all, 
would  then  be  between  him  and  the  Allpon 
heirs  other  than  Kelley,  subject  to  the  ad- 
ministration. If  the  Allport  will  should  final- 
ly be  admitted  to  probate,  the  whole  proper- 
ty would  belong  to  Flnlen.  If  the  plaintiffs 
should  succeed  In  these  suits,  they  would  be 
tenants  in  common  with  the  'Allport  heirs, 
except  Kelley,  or,  If  the  will  should  be  es- 
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tablished,  the  owners  of  the  entire  property. 
With  the  merits  o£  these  controversies  we 
hare  nothing  to  do  on  this  appeal.  At  pres- 
ent we  are  concerned  only  with  the  fact  of 
their  existence,  and  the  purposes  and  mo- 
tives actuating  Flnlen  in  connection  with 
them.  As  to  the  charges  of  bad  faith  and 
wrongdoing  on  the  part  of  Flnlen  in  the 
bringing  of  these  suits,  and  his  sinister  pur- 
IMses  therein  towards  the  rights  of  the  plain- 
tiffs, there  is  nothing  in  the  evidence  to  sup- 
port them,  beyond  the  fact  that  these  suits 
have  been  brought  and  are  now  pending. 
There  is  nothing  to  show  that  he  brought 
them  in  bad  faith,  or  tliat  be  has  any  other 
purpose  therein  than  to  have  his  rights  de- 
clared. If  he  thought  at  the  time  they  were 
brought  that  he  was  entitled  to  conveyances 
from  the  Devllns  and  ReiUy,  and  that  the 
plaintUTs  were  Invading  his  rights,  it  was  en- 
tirely proper  for  him  to  seek  appropriate  re- 
dress from  all  of  them.  Nothing  else  appear- 
ing, a  presumption  of  good  faith  and  proper 
inotire  must  be  Indulged  in  his  favor.  More- 
over, the  fact  that  the  district  court  issued 
iin  Injunction  In  connection  with  the  eject- 
ment suit,  and  after  a  hearing  thereon.  Jus- 
tifies the  inference  that  that  court  was  of 
the  opinion  that  the  plaintiffs  are  probably 
wrong  in  their  claims.  They  had  an  oppor- 
tunity on  that  hearing  to  show  that  the 
claims  of  Flnlen  are  fraudulent  and  without 
foundation,  as  well  as  that  the  motives 
prompting  him  are  malicious,  yet  it  seems 
they  did  not  avail  themselves  of  this  oppor- 
tunity. That  Flnlen  brought  suit  to  restrain 
.alleged  trespasses  upon  the  Minnie  Healy 
claim  by  a  third  party  through  the  workings 
in  the  Gambetta  and  Piccolo  claims,  and  did 
uot  prosecute  it  vigorously,  furnishes  In  it- 
self no  ground  for  the  charge  that  he  is  ac- 
quiescing in  wrongs  to  plaintijffs  by  such 
third  parties.  He  was  and  is  under  no  ob- 
ligations to  plaintiffs  to  press  this  suit.  He 
may  have  desisted  because  of  an  apprehen- 
sion that  he  could  not  succeed,  or  because 
be  became  satisfied  that  he  was  wrong,  or 
because  he  made  some  satisfactory  arrange- 
ment with  the  corporation  about  compensa- 
tion. In  any  event,  it  comes  with  ill  grace 
from  the  plaintiffs  to  insist  that  any  obliga- 
tion rests  upon  him  in  this  connection,  while 
they  deny  that  he  has  any  Interest  in  the 
property;  there  being  nothing  in  their  way, 
until  they  procured  the  appointment  of  the 
receiver  la  this  case,  to  prevent  them  from 
bilnglng  and  prosecuting  any  suit  necessary 
to  protect  their  own  rights.  If  they  had  the 
requisite  information,  the  obligation  rested 
upon  them  to  protect  the  rights  which  they 
now  assert,  and  not  upon  Flnlen.  They  were 
In  possession  at  the  time  they  began  this 
suit  With  the  knowledge  of  the  facts  touch- 
ing trespasses,  which  their  charges  against 
Flnlen  imply  that  they  had  at  the  time,  they 
could  easily  have  Invoked  successfully  the 
preventive  power  of  the  court  even  with- 
out additional  exploration. 


Passing  now  to  an  examination  of  the 
charges  of  wrongdoing  on  the  part  of  the  ad- 
ministrator and  Mary  E.  Miller,  we  notice 
first  that  they  entered  their  appearances  In 
this  case  without  service  of  process;  and, 
though  accused  of  ousting  the  plaintlfls  from 
possession,  and  refusing  to  render  any  ac- 
count of  their  alleged  operations,  they  made 
no  attempt  to  justify  or  deny  the  charges. 
They  thus  impliedly,  at  least  confessed  the 
truth  of  them.  Flnlen  and  Eelley- undertook 
to  show  that  no  real  ground  for  the  allega- 
tions in  this  connection  existed,  and  that 
these  two  defendants,  In  collusion  with  plain- 
tiffs, had  attempted  to  bring  about  a  situa- 
tion upon  which  the  court  would  be  Justified 
in  taking  charge  of  the  property. 

The  facts  are:  On  January  8, 1900,  the  ad- 
ministrator applied  to  the  district  court  hav- 
ing Jurisdiction  over  the  estate  for  permission 
to  engage  In  mining  the  Minnie  Healy  claim. 
This  application  was  denied.  After  that 
time,  and  until  this  suit  was  instituted,  plain- 
tiff Heinze  and  he  had  various  consultations 
about  engaging  in  operations  there,  though 
Heinze  was  then  enjoined  from  doing  so.  On 
January  22d  this  suit  was  brought  the  plain- 
tiffs then  being  in  possession.  On  January 
23d  Heinze  formally  delivered  possession  to 
the  administrator,  including  a  large  amount 
of  supplies  belonging  to  the  plaintiffs,  with 
the  machinery  used  by  them  In  operating  the 
property  prior  to  the  Finlen  injunction.  Just 
previous  to  that  time  Heinze  had  told  the  ad- 
ministrator that  he  (the  administrator)  could 
operate  the  mine  If  he  chose  to  do  so,  pro- 
vided the  ore  taken  out  should  be  shipped  to 
Heinze.  P.  E.  Mahoney,  the  night  watch- 
man in  charge  of  the  machinery  at  the  mine, 
remained  there  Just  as  before,  as  did  also 
Sullivan,  the  day  watchman.  The  former 
was  sworn  as  a  witness.  He  testified  that  he 
had  never  been  hired  by  Kleinschmldt,  but 
always,  even  up  to  the  time  of  the  hearing, 
took  bis  orders  and  expected  bis  pay  from 
Heinze.  Heinze  was  his  boss.  He  thought 
Sullivan  was  employed  in  the  same  way  as 
himself,  their  duties  being  the  same.  His 
business  was  to  keep  up  tires  and  keep  things 
from  freezing.  Very  little,  if  any,  work  waa 
done  after  January  22d  or  23d;  and  he  saw 
no  ore  taken  from  the  mine,  except  one 
wagon  load  which  he  caught  a  man  stealing. 
No  ore  was  hoisted  from  the  mine  after  the 
date  last  mentioned.  Some  men  were  pass- 
ing in  and  out,  and  some  work  was  done; 
there  being  not  more  than  a  dozen  men  em- 
ployed. Kleinschmldt  and  his  foreman  were 
there  now  and  then;  but  Mary  E.  Miller  was 
never  there,  and  no  one  was  there  to  repre- 
sent her.  Other  evidence  showed  that  she 
had  not  been  in  the  state  for  several  months. 
One  Halford  made  affidavit  on  February  5th 
that  Kleinschmldt  and  Mary  E.  MlUer  liad 
been  in  exclusive  possession  of  the  mine  and 
operating  it  since  about  January  25th,  and 
had  "shipped  certain  ore."  Plaintiff  Heinze 
made  an  affidavit  that  be  had  theretofore 
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caused  demand  to  be  made  apon  Kleln- 
schmldt  and  Miller  for  a  statement  of  their 
operations,  but  none  had  been  made.  A  min- 
ing engineer  in  the  employ  of  plaintiffs  also 
made  an  affidavit  that  on  February  3d  be 
bad  made  an  application  for  an  Inspection  of 
the  mine,  but  had  been  refused  admission  by 
"the  representatives  of  the  worltlng  defend- 
ants, though  they  knew  that  the  application 
■was  on  behalf  of  plaintiffs."  These  state- 
ments were  all  made  under  oath,  in  face  of 
the  fact  that  Mary  E.  Miller  was  not  In  the 
state  at  the  time  the  alleged  operations  were 
carried  on  and  the  demands  made,  and  with- 
out any  showing  that  she  had  any  one  in  the 
state  to  represent  her  In  any  enterprise  what- 
ever. It  may  not  pass  unnoticed,  either,  that 
the  application  for  the  Inspection  was  made 
on  the  5th  day  after  the  petition  was  filed  In 
this  case,  and  that  no  time  Is  fixed  at  which 
the  statement  of  the  operations  was  demand- 
ed. The  same  may  be  said  as  to  the  amount 
of  the  ore  Halford  saw  shipped,  and  the  date 
of  the  shipment  His  affidavit  is  silent  on 
these  points.  An  officer  Into  whose  hands 
some  papers  had  been  put  for  service  upon 
Klelnschmidt  and  his  alleged  foreman,  one 
Kan^,  went  to  the  Healy  mine  on  February 
Ist.  He  then  found  the  day  watchman  en- 
gaged in  the  same  kind  of  duties  as  those 
performed  by  the  night  watchman,  but  no 
mining  operations  were  going  on;  nor  did  he 
afterwards  find  any  one  engaged  at  work 
there,  though  often  there  until  February 
16th.  We  have  patiently  examined  the  whole 
record,  and  the  affidavit  of  Halford  is  the 
sole  bit  of  evidence,  apart  from  the  general 
averments  made  in  the  petition,  which  was 
verified  by  Helnze,  tending  to  show  an  ous- 
ter by  Klelnschmidt  There  Is  nothing  what- 
ever to  show  any  wrong  on  the  part  of  Mil- 
ler. The  evidence  is  well-nigh  conclusive 
that  no  mining  was  going  on  at  any  time  aft- 
er February  1st,  and  that  neither  Kleln- 
schmidt nor  any  one  representing  him  was 
at  the  mine  after  that  time.  The  statement 
by  Helnze  that  an  account  of  the  operations 
was  demanded,  and  that  none  was  rendered, 
is  of  no  significance.  In  view  of  the  fact  that 
It  does  not  appear  when  such  demand  was 
made,  nor  whether  any  opportunity  was  al- 
lowed for  compliance  by  the  administrator, 
so  that  the  presumption  might  be  Indulged 
that  the  admlnlsti-ator  was  unwilling  to  com- 
ply. Helnze  was  sworn  and  examined  fully 
at  the  hearing.  His  silence  in  connection 
with  this  matter  is  significant— especially  so 
In  view  of  the  fact  that  the  mining  opera- 
tions, if  any,  conducted  by  the  administrator 
extended  over  a  period  of  only  seven  days. 
The  petition  herein  was  filed  Just  seven  days 
after  the  administrator  was  put  In  posses- 
sion by  plaintiffs.  It  does  not  appear  that 
he  shipped  any  ore,  or.  If  he  did,  that  he  did 
not  ship  it  to  Helnze  himself.  In  pursuance 
of  tl>e  understanding  had  at  the  time  pos- 
session was  delivered  to  him.  The  refusal  of 
the  application  of  the  engineer,  ot  February 


8d,  Is  also  inslgnlflcant,  and  does  not  tend 
to  show  the  truth  of  any  statement  con- 
tained In  the  petition,  since  it  condusively 
appears  aliunde  that  Miller  was  not  in  the 
state,  had  never  been  In  possession  in  person 
or  by  agent,  and  had  never  taken  a  pound  of 
ore  from  the  property,  and  since  it  also  ap- 
pears that  Klelnschmidt  was  then  out  of  the 
state,  and  that  no  one  was  at  the  mine,  otber 
than  a  watchman  ostensibly  in  the  employ 
of  Helnze,  or  nobody,  and  whose  only  task 
was  to  keep  watch  of  things  and  prevent  the 
machinery  from  freezing  up.  True,  it  ap- 
pears that  the  names  of  Sullivan  and  Maho- 
ney,  the  watchmen,  were  not  on  plaintiff 
Helnze's  pay  roll  after  January  22d.  It  is 
a  remarkable  fact,  however,  that  tbey  re- 
mained there  after  Klelnschmidt  went  into 
possession,  but  were  never  hired  by  him,  and 
looked  to  Helnze  for  their  orders  and  their 
pay.  The  only  conclusion  possible  from 
these  facts  is  that  the  plaintiffs  and  the  ad- 
ministrator joined  hands  to  create  a  colora- 
ble ground  for  the  appointment  of  a  receiver 
through  whom  they  could  have  the  property 
mined,  notwithstanding  the  Injunction  pro- 
cured by  FInlen  to  preserve  It  intact  until 
he  could  establish  his  rights,  and  the  pro- 
ceeds expended  in  development  work,  wblcb 
might  or  might  not  add  to  the  value  of  it  or 
might  or  might  not  protect  It  from  trespasses. 
And  this  in  face  of  the  fact  that  the  plaintiffs, 
notwithstanding  the  Injunction,  were  at  lib- 
erty to  bring  as  many  suits  as  they  chose  to 
restrain  these  alleged  trespasses.  The  plain- 
tiffs well  knew  that  though  these  suits  wn« 
pending  against  them,  they  furnished  n» 
ground  for  asking  a  court  of  equity  to  take 
the  property  out  of  their  hands  and  relieve 
them  from  the  burden  of  caring  for  it;  thev 
ivell  knew  that  in  order  to  bring  this  about 
it  was  necessary  to  be  in  a  position  in  which 
they  could  complain  of  wrong  on  the  part 
of  some  one  who  claimed  to  be  a  co-tenant; 
and  hence  this  suit  upon  a  merely  colorable 
ouster  on  the  part  of  the  administrator,  who 
seems  to  have  been  not  averse  to  aiding  them 
In  their  design.  So  far  as  this  feature  of  the 
case  is  concerned,  there  were  no  facts  before 
the  court  to  warrant  the  order.  The  court 
was  misled  to  make  it  by  the  specious  but 
unfounded  and  unsupported  complaints  of 
the  plaintiffs  by  which  they  sought  to  bring 
themselves  within  the  principles  which  move 
a  court  of  equity  in  such  cases  to  grant  the 
extraordinary  relief  demanded.  The  admin- 
istrator having  gone  into  possession  (If,  in- 
deed, he  was  in  irassesslon)  by  consent  of  the 
plaintiffs,  with  the  understanding  that  be 
was  at  liberty  to  engage  In  mining,  nothing 
short  of  a  showing  of  a  clear  ouster  and  re- 
fusal to  account,  coupled  with  a  want  of 
financial  ability  to  answer  In  a  suit  for  this 
purpose,  would  probably  Justify  a  court  In 
taking  the  property  from  his  hands  through 
tl)e  agency  of  a  receiver.  He  was  not  im- 
periling the  interests  of  the  estate  in  any- 
way.   Whatever  be  did  in  his  mining  opeat^ 
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atlona  he  did  at. his  own  rlek  (In  re  Rose'B 
Bstate,  80  Cal.  166,  22  Pac.  86),  and  that  be 
wa»  claiming  to  act  as  administrator  In  do 
yrlae  affecta  tbe  situation. 

The  allegations  upon  the  subject  of  • 
probable  fall  in  the  price  of  copper  pending 
the  litigation  do  not  merit  serious  consider- 
ation. They  are  hardly  susceptible  of  proof. 
And  It  cannot  be  urged  seriously  that  a 
court  of  equity  should  be  moved  to  the  ex- 
ercise of  its  extraordinary  powers  by  con- 
clusions founded  upon  speculations  upon  the 
probable  condition  of  supply  and  demand  as 
to  a  particular  commodity  in  the  marlcets  of 
the  world.  * 

Touching  the  outlay  necessary  to  preserve 
the  property  while  Idle  a  more  serious  ques- 
tion arises.  The  proof  in  this  counectlon, 
however,  Is  not  satisfactory.  On  the  one 
hand.  It  appears  that  there  is  a  hoisting 
plant,  with  necessary  machinery,  on  the 
claim,  and  that  It  Is  necessary  to  keep  watch- 
men to  look  after  it  and  the  claim,  at  a  cost 
of  about  $500  per  month.  It  also  appears— 
Incidentally,  however— that  the  machinery 
probably  belongs  to  the  Montana  Ore-Pur- 
chasing Ck>mpany,  a  corporation  with  which 
plaintiifs  are  associated.  On  January  23d 
the  hoisting  plant  was  delivered  to  the  ad- 
ministrator under  an  arrangement  with  the 
plaintifr  Helnze,  the  particulars  of  which  are 
not  shown.  Whether  Its  use  there  as  a 
means  of  ingress  and  egress  is  necessary  td 
the  preservation  of  the  oi)enings  in  the  prop- 
erty, or  whether  these  openings  are  in  such 
a  condition  that  they  need  care  and  atten- 
tion, is  not  shown.  If,  from  their  nature 
and  condition,  they  do  not  require  attention 
and  outlay,  then  the  expenses  Incident  to  the 
employment  of  watchmen  would  under  no 
circumstances  be  a  proper  charge  upon  the 
property.  On  the  other  hand,  Flnlen  has 
not  at  any  time  attempted  to  interfere  with 
the  possession  of  the  plaintiffs  or  the  admin- 
istrator, except  to  enforce  his  rights  by  suit; 
and  there  is  nothing  in  the  evidence  to  fur- 
nish any  reason  why  either  Helnze  or  the 
administrator,  who  seem  to  have  Joined 
forces  against  Flnlen,  should  not  retain  pos- 
session and  care  for  the  property,  with  a 
right  to  recover  of  Flnlen  the  amount  ex- 
pended tor  this  purpose  if  they  succeed  In 
establishing  their  rights  against  him.  Sure- 
ly the  plaintiffs  have  ample  protection 
against  any  loss  to  them  under  the  injunc- 
tion bond  given  by  Flnlen  in  the  ejectment 
suit  If  this  bond  is  not  sufficient  in  amount, 
as  plaintiffs  charge,  the  district  court,  upon 
proper  application,  would  readily  exact  a 
sufficient  one. 

That  a  court  of  equity  has  power  In  cases 
like  the  present  to  appoint  a  receiver  Is  well 
settled.  But  In  any  case  where  an  appoint- 
ment is  sought  there  must  be  shown  a  legal 
or  equitable  right,  reasonably  clear  and 
free  from  doubt,  attended  with  danger  of 
loss.  Smith,  Rec.  {{  16,  317,  and  cases  cit- 
ed; High,  Bea  ti  606,  607.    The  duties  of  a 


court,  however,  in  the  exercise  of  this  power 
are  exceedingly  delicate,  and  should  be  ex- 
ercised with  great  caution,  lest  in  the  effort 
to  protect  the  subject  of  the  litigation  the 
property  would  be  illegally  taken  from  one 
rightfully  in  possession,  and  his  righis  and 
interests  be  sacrificed  without  any  redress 
whatever.  Id.  Taking  charge  of  property 
in  the  exercise  of  this  power  is  somewhat 
analogous  to  the  levying  of  an  execution  in 
limine,  and  subjecting  the  property  to  ex- 
penses and  charges  pending  litigation,  and 
to  this  extent  consuming  it  entirely;  hence 
the  power  should  never  be  used  unless  it  be 
reasonably  clear  that  no  injury  will  result  to 
the  parties  whose  rights  are  for  the  time  be- 
ing invaded.  As  between  tenants  in  com- 
mon, as  stated  In  the  text  of  Mr.  Smith,  at 
section  817,  supra,  the  grounds  of  appoint- 
ment usually  are:  "(a)  Where  one  tenant  la 
in  possession,  and  excludes  bis  co-tenant 
from  participation  in  the  possession  or  in- 
come; (b)  where  the  tenant  in  possession  is 
insolvent  and  refuses  to  account  to  his  co- 
tenant;  (c)  where  one  tenant  refuses  to  Join 
his  co-tenant  in  the  execution  of  necessary 
leases  for  the  property' owned  in  common,  or 
Interferes  in  the  collection  of  rents  with  the  • 
tenants  in  possession;  (d)  where  the  court 
can  see  from  the  showing  made  that  the  ap- 
pointment of  a  receiver  is  required  in  or- 
der to  properly  protect  the  interests  of  par- 
ties." The  case  at  bar  does  not  come  with- 
in any  of  these  rules,  nor  has  any  case  been 
cited  by  counsel  wherein  a  different  rule  has 
been  applied.  It  seems  that  it  would  be  en- 
tirely inequitable  to  allow  plaintiffs  to  sur- 
render the  property  here  involved  into  the 
possession  of  the  court  merely  because  its 
care  involves  considerable  expense.  Under 
the  presumptions  usually  indulged  In  favor 
of  the  legal  title,  the  plaintiffs,  Flnlen,  and 
the  AUport  heirs,  except  Eelley,  are.  for  the 
purposes  of  this  appeal,  tenants  in  common. 
Under  section  592  of  the  Code  of  Civil  Pro- 
cedure, fixing  the  status  of  such  estates,  and 
as  construed  with  reference  to  mining  claims 
in  Anaconda  Copper-Mln.  Co.  v.  Butte  & 
Boston  Min.  Co.,  17  Mont.  519,  43  Pac  024; 
Mining  Co.  V.  Esler,  18  Mont  174,  44  Pac. 
523;  Connole  v.  Mining  Co.,  20  Mont.  523, 
52  Pac.  263;  Harrlgan  v.  Lynch,  21  Mont 
36,  52  Pac.  642;  and  Butte  &  Boston  ConsoL 
Min.  Co.  V.  Montana  Ore-Purchasing  Co.,  25 
Mont  — ,  63  Pac.  825,— each  of  these  par- 
ties has  the  right  to  have  the  property  stand 
as  it  Is  until  It  is  finally  partitioned.  It 
would  therefore  require  a  much  clearer 
showing  than  Is  here  made  to  Justify  a 
court  in  invading  this  right  and  mining  the 
property  through  a  receiver,  for  any  pur- 
pose. 

We  feel  Impelled  to  call  attention  to  the 
condition  of  the  record  filed  on  this  appeal. 
It  contains  many  pages  of  matter'  entirely 
Impertinent  and  useless,  which  has  served 
only  to  add  materially  to  the  labor  in- 
volved in  this  Investigation.    On  the  hear- 
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Ing  In  the  trial  court  many  court  flies  were 
Introduced  in  part,  the  particular  part  be- 
ing designated.  Instead  ot  incorporating  In- 
to the  record  on  appeal  only  the  material 
parts  of  these  files,  they  were  copied  Ib 
full,  faereafter  the  party  offending  In  this 
particular  will  be  subject  to  the  payment  of 
costs.  The  order  appealed  from  is  reversed, 
and  the  cause  Is  remanded.  Reversed  and 
remanded. 

PIGOTT,  J.,  concurs.    MILBURN,  J.,  not 

having  heard  the  argument,  talces  no  part  In 
this  decision. 


(9  Wyo.  297) 

SHERIiOCK  V.  LEIGHTON. 
(Supreme  Court  of  Wyoming/    Feb.  28,  1901.) 

MINES— ADVERSE  CLAIMANT— CITIZENSHIP- 
FAILURE  TO  PROVE— APPEAL. 
Where  an  adverse  claimant  to  a  mining 
claim  did  not  object  at  the  trial  to  the  failure 
of  the  applicant  to  prove  citizenship,  such  ob- 
jection cannot  be  raised  for  the  first  time  on 
appeal. 

On  rehearing.    Denied. 

For  former  opinion,  see  63  Pac.  580. 

POTTER,  0.  J.  Counsel  for  defendant  In 
^  error  has  filed  a  petition  for  rehearing,  and 
asliis  a  reconsideration  of  the  effect  of  the 
failure  of  piaintlll  in  error,  defendant  below, 
who  was  an  applicant  for  patent  to  a  mining 
claim,  to  prove  that  he  was  a  citizen.  We 
held  that  while  such  want  of  proof  would 
warrant  a  Judgment  against  him,  it  did  not 
authorize  a  Judgment  In  favor  of  the  adverse 
claimant.  63  Pac.  580.  In  arriving  at  that 
conclusion  several  authorities  were  cited  to 
the  effect:  First,  that  proof  of  citizenship, 
in  an  adverse  suit,  Is  required  only  to  enable 
a  party  to  recover  a  Judgment  in  his  own 
favor;  and,  second,  that  the  absence  of  such 
proof  may  prevent  a  recovery  by  the  one  par- 
ty, but  does  not  operate  to  authorize  a  Judg- 
ment, for  that  reason  alone,  In  favor  of  his 
adversary.  We  quoted  from  Lindley  on 
Mines  that  author's  statement  of  the  result 
of  the  decisions  upon  the  question,  and, 
among  other-  matters  so  quoted,  was  this: 
"The  alienage  of  the  original  locator  would 
not  avail  the  subsequent  locator  so  as  to  per- 
mit the  court  to  award  the  claim  to  him  for 
that  reason,  but  the  latter  would  be  enabled, 
through  the  patent  proceedings,  which  are 
the  equivalents  of  'inquest  of  office'  to  have 
alienage  established,  and  thus  clear  the  rec- 
ords." Referring  to  the  remarks  of  Mr. 
Lindley,  counsel  for  defendant  In  error  con- 
strues the  same  to  mean  that  the  party  oppos- 
ing an  alien  locator  must  do  something  more 
than  prove  the  alienage;  and  that  the  "some- 
thing more"  would  be  done  if  he  pi*oved  his 
own  qualifications,  and  every  act  of  his  own 
location  in  compliance  with  law.  In  view  of 
the  authorities  discussed  In  this  connection 
by  Mr.  Lindle.v,  we  think  that  counsel's  con- 
tention as  to  the  author's  statement  may  be 


open  to  serious  question.  In  Manuel  v. 
Wulff,  152  U.  S.  505,  14  Sup.  Ct.  651,  38  I. 
Ed.  5C2,  it  was  held  that,  although  the  objec- 
tion of  alienage  was  properly  Interposed  In 
the  adverse  suit,  the  naturalization  of  the 
alien  applicant  for  patent  before  judgment 
cured  the  Infirmity.  Hence,  while,  as  Mr. 
Lindley  asserts,  a  citizen  may  jwaceably  re- 
locate a  claim  over  that  of  a  prior  alien  lo- 
cator, and  thus  qualify  himself  as  an  ad- 
verse claimant,  his  relocation  would  be  of  no 
avail  should  the  alien  afterwards,  and  prior 
to  Judgment  in  an  adverse  suit,  become  a 
citizen  by  naturalization.  In  I^ws  of  Mines 
arid  Mining,  by  Barringer  &  Adams,  it  Is  said 
at  page  203,  referring  evidently  to  the  case 
of  Billings  V.  Smelting  Co.,  3  C.  C.  A.  G9,  52 
Fed.  250,  that,  if  the  principle  laid  down  in 
that  case  prevails,  the  result  will  be  that 
ground  located  by  an  alien  cannot  be  re- 
located until  he  has  been  deprived  of  his  title 
by  some  act  of  the  government,  which  ordi- 
narily win  not  occur  until  there  has  been  an 
application  for  a  patent,  and  it  becomes  nec- 
essary for  him  to  establish  bis  right  either 
as  applicant  or  adverse  claimant.  We  are 
inclined  still  to  the  view  that  the  observa- 
tions of  Mr.  Lindley  quoted  In  onr  former 
opinion  as  to  relocation  by  a  citizen  of  ground 
claimed  by  an  alien  were  Intended  to  show 
that  a  citizen  could,  by  such  relocation,  obtain 
a  standing  as  adverse  claimant  in  order  to 
have  alienage  established,  rather  than  that 
thereby  he  could  secure  a  right  to  an  afflrma- 
tive  Judgment  awarding  the  property  to  talm 
for  that  reason  in  the  suit  brought  to  ad- 
verse the  right  of  the  alien  to  a  patent  It 
seems  to  us  that  the  language  used  la  not 
susceptible  of  any  other  reasonable  construc- 
tion. Moreover,  is  that  not  in  line  witb  the 
principle  laid  down  in  Manuel  v.  WuUE,  su- 
pra? In  that  case  the  court  applies  to  min- 
ing claims  the  settled  rule  that,  until  alien- 
age has  been  adjudged,  an  alien  may  take 
and  hold  land  by  purchase.  And  a  purchase 
by  an  alien  of  a  mining  claim  was  held  good 
where  naturalization  occurred  anterior  to 
Judgment  in  the  adverse  suit,  it  being  held 
that  the  act  of  naturalization  took  effect  by 
relation. 

It  might  be  interesting  to  continue  a  dis- 
cussion of  this  question,  but  it  is  unnecessary, 
as  there  was  no  allegation  or  proof  of  alien- 
age in  this  case.  It  may  be  that  as  connsel 
suggests,  we  are  mistaken  as  to  the  effect 
of  alienage  of  the  applicant  for  patent  In  an 
adverse  suit,  and  that  he  is  correct  in  his 
contention  that  In  such  suit  when  allenaj^e  of 
the  applicant  is  shown,  the  adverse  claimant 
upon  establishing  bis  act  of  location  and  his 
own  qualification,  would  become  entitled  to 
a  Judgment  awarding  the  property  to  him. 
While  we  have  believed  that  the  authorities 
lead  to  a  contrary  conclusion,  and  that  Mr. 
Lindley  so  avers,  we  are  not  prepared  beyond 
all  question  to  assert  that  connsel  Is  not  cor- 
rect In  the  position  maintained  by  him. 
Were  that  the  question  at  issue  here,   we 
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wonld  give  to  It  a  more  exhaustive  consid- 
eration to  ascertain  to  our  complete  satisfac- 
tion whetlier  or  not  we  had  heretofore  erro- 
neously stated  the  result  of  the  authorities 
upon  that  matter.  The  adverse  claimant  in 
the  case  at  bar  did  not  allege  alienage  on  the 
part  of  the  applicant  for  patent,  nor  did  he 
prove  it,  or  attempt  to  do  so.  So  far  as  the 
citizenship  of  the  applicant  is  concerned, 
upon  the  record  in  this  case  it  merely  stands 
as  unproven  by  him.  The  facts  in  the  case, 
as  we  have  held,  show  a  prior  location  of 
the  ground  by  the  applicant  (plaintiff  in  er- 
ror) or  his  gn^antors,  and  that  the  same  had 
not  been  forfeited  by  failure  to  perform  the 
annual  labor  required  by  law.  It  was  prac- 
tically conceded  on  the  trial  that  plaintiff 
held  the  disputed  ground  under  a  location 
earlier  In  point  of  time  than  that  of  defend- 
ant in  error,  but  that  fact  was  sought  to  be 
obviated  by  an  allegation  and  attempted 
proof  of  forfeiture.  Now,  the  original  loca- 
tion, and  the  performance  of  annual  labor 
upon  the  Cleveland  lode  having  been  held 
sufficient  to  comply  with  the  law  as  to  those 
matters,  what  right  bad  defendant  in  error 
to  make  a  location  upon  the  ground  at  all? 
He  was  the  plaintiff  in  the  suit,  as  adverse 
claimant.  Did  he  prove  every  essential  act 
of  location,  as  his  counsel  strenuously  main- 
tains? It  is  true,  he  did  prove  that  he  went 
upon  the  premises,  staked  it  off,  called  It  the 
•'Dewey  Mine,"  and  performed  some  worfi: 
npon  it.  But  from  the  testimony  it  appear- 
ed that  the  claim  was  already  covered  by  the 
existing  location  of  another  party.  By  what 
righ^  therefore,  did  the  adverse  claimant 
make  his  alleged  location?  Was  it  because 
the  prior  locator  or  the  one  claiming  there- 
imder  was  an  alien?  If  so,  the  fact  of  such 
alienage  has  not  been  established.  Counsel 
concedes  that  in  an  adverse  suit  both  parties 
are  actors,  and  that  each  must  establish  his 
claim  against  not  only  his  adversary,  but  the 
goremment  as  well,  and  that  neither  party 
can  rely  upon  the  weakness  of  his  adversary's 
case.  It  is  well  settled  that,  when  neither 
party  has  proven  title,  they  are  both  left 
without  right  to  a  patent;  and  it  follows 
that,  if  no  evidence  of  title  should  be  given 
by  either  party,  the  case  would  have  to  be 
dismissed.  In  this  suit  the  defendant  in  er- 
ror was  plaintiff.  He  did  not  show  that  Sher- 
lock was  an  alien.  When  the  latter  came  to 
put  in  his  evidence,  he  omitted,  probably 
through  inadvertence,  to  show  his  citizen- 
ship. But  that  falls  short  of  proof  that  he 
Is  an  alien.  Notwithstanding  the  absence  of 
proof  npon  the  question,  Sherlock  may  in 
fact  be  a  dtizen.  Hence  "we  say  that  defend- 
ant In  error  did  not  show  his  right  to  locate 
the  Dewey  lode  upon  Cleveland  ground.  The 
record  nowhere  discloses  that  an  objection 
on  the  ground  of  the  failure  of  plaintiff  in  er- 
ror to  prove  citizenship  was  taken  at  the 
trial.  It  was  held  in  O'Reilly  v.  Campbell, 
116  U.  S.  418,  6  Sup.  Ct.  421,  2»  L.  Ed.  669, 
that  In  an  action  of  this  kind  such  an  ob- 


jection cannot  be  taken  In  the  appellate  court 
for  the  first  time,  and  the  court  said:  "The 
objection  to  the  want  of  proof  of  that  fact 
[citizenship],  if  taken  below,  might  have 
been  met  at  once,  if,  indeed,  the  plaintiffs  are 
citizens.  The  rule  is  general  that  an  objec- 
tion which  might  have  been  thus  met  must 
be  taken  at  the  trial,  or  it  will  be  considered 
as  waived,  except  as  to  matters  going  to  the 
Jurisdiction  of  the  court"  We  had  Intended 
to  refer  to  this  case  in  the  previous  opinion. 
For  the  reasons  aforesaid,  a  rehearing  will 
be  denied. 

CORN  and  KNIGHT,  JJ.,  concur. 


(»  Wyo.  rz) 
KELLEY  V.  RH0AD8. 
(Supreme  Court  of  Wyoming.     Feb.  28,  1901.) 

TAXATION— LIVH  STOCK  —  QRAZINQ  —  SITUS— 
LIABILITY  TO  TAXATION— TRANSPORTATION 
—INTENTION  OP  OWNER- INTERSTATE  COM- 
MERCE. 

1.  Plaintiff  drove  sheep  intO'  the  state,  and  in 
eight  weeks  took  them  a  distance  of  500  milpii 
to  a  railroad  station.  As  they  traveled  they 
grazed  over  an  area  of  a  quarter  of  a  mile 
wide,  and  were  taken  through  inclosed  pas- 
tures and  the  public  domain,  without  following 
any  public  highway.  Plaintiff  testified  that  it 
was  his  intention  to  ship  the  sheep  at  the  sta- 
tion. Stations  could  have  been  reached  on  the 
same  railway  by  a  shorter  route  without  en- 
tering the  state.  Held,  that  a  finding  that 
plaintiff  brought  the  sheep  into  the  state  for 
the  purpose  of  grazing  was  supported  by  the 
evidence. 

2.  Laws  1805,  c.  61,  $  1,  provides  that  all  live 
stock  brought  into  the  state  for  the  purpose  of 
being  grazed  shall  be  taxed  for  the  fiscal  year 
during  which  it  shall  have  been  brought  into 
the  state.  Held,  that  where  sheep  were  driven 
500  miles  across  the  state  within  a  period  of 
eight  weeks,  without  following  any  public  high- 
way, and  allowing  them  to  graze  in  inclosed 
pastures  and  on  the  public  domain  as  they 
were  driven,  they  were  liable  to  taxation  in 
this  state,  though  the  owner  testified  that  he 
was  transporting  them  to  another  state,  since 
they  acquired  a  situs  in  this  state  for  the  pur- 
pose of  taxation. 

3.  Where  sheep  were  driven  across  the  state 
a  distance  of  500  miles  in  a  period  of  eight 
weeks,  and  allowed  to  graze  in  inclosed  pas- 
tures and  on  the  public  domain  as  they  trav- 
eled, a  tax  on  them  in  Wyoming  was  not  void 
as  an  interference  with  interstate  commerce, 
though  plaintiff  testified  that  he  was  trans- 
porting tnem  ou  foot  to  another  state. 

Error  to  district  court,  Laramie  county; 
Richard  H.  Scott,  Judge. 

Action  by  John  Kelley  against  Oliver  F. 
Rhoads.  From  a  Judgment  In  favor  of  de- 
fendant, plaintiff  brings  error..   Affirmed. 

Van  Orsdel  &  Burdlck,  for  plaintiff  in  er- 
ror. H.  Waldo  Moore,  Co.  Atty.,  for  defend- 
ant in  error. 


POTTER,  C.  J.  The  sole  question  In  this 
case  is  whether  certain  sheep  of  plaintiff  In 
error  had  obtained  a  situs  in  this  state  for 
the  purposes  of  taxation.  On  October  29, 
1895,  the  defendant  in  error,  as  assessor  for 
the  county  of  Laramie,  collected  from  plain- 
tiff in  error  the  sum  of  $250  as  taxes  upon 
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a  herd  of  aheep,  consiBting  of  about  10,000 
head,  belonging  to  the  plaintiff  in  error,  and 
then  In  the  county  of  Laramie,  In  this  state. 
Alleging  the  tax  to  have  been  illegally  col- 
lected, plaintiff  in  error  brought  this  suit  in 
I  the  district  court  to  recover  the  amount  so 
collected  from  him.  The  tax  complained  of 
was  assessed  and  collected  by  authority  of 
the  provisions  of  chapter  61,  Laws  1895. 
That  act  Is  set  out  in  full  in  our  opinion  in 
this  case  when  the  same  was  before  us  on 
reserved  questions,  and  its  validity  upheld. 
7  Wyo.  237,  51  Pac.  583.  39  L.  R.  A.  594.  The 
cause  was  submitted  to  the  district  court 
upon  an  agreed  statement  of  facts.  Judg- 
ment was  rendered  for  defendant,  and  plain- 
tiff now  brings  the  case  here  on  error,  as- 
signing as  error  that  the  Judgment  is  not 
sustained  by  the  evidence  and  is  contrary  to 
law.  The  contention  of  the  plaintiff  in  error 
is  that  the  property  taxed  was  the  subject 
of  Interstate  commerce,  being  in  transit 
across  this  state  from  Utah  to  Nebraska,  and 
as  such  was  not  taxable  under  the  laws  of 
this  state.  It  Is  Insisted  that  the  facts  show 
that  the  sheep  were  not  brought  Into  this 
state  to  be  grazed,  but  were  merely  In  tran- 
sit on  hoof  through  the  state,  and  that  their 
maintenance  by  grazing  while  so  engaged 
was  but  an  Incident  of  their  transportation. 
When  the  case  was  here  before,  conceiving 
that  the  question  whether  or  not  the  sheep 
were  brought  Into  the  state  for  the  purpose 
of  being  grazed  was  a  mixed  one  of  law  and 
fact,  we  did  not  decide  it,  deeming  a  deci- 
sion upon  a  question  of  fact  Improper  upon 
reserved  questions.  We  did,  however.  In  our 
opinion,  mention  the  considerations  which 
should  control  a  determination  of  the  fact, 
if  In  controversy,  whether  in  a  particular 
case  sheep  were  brought  here  for  grazing 
purposes,  although  in  transit  through  the 
state.  We  then  said:  "We  do  not  dispute 
the  proposition  that  an  owner  of  live  stock, 
if  not  otherwise  disobedient  to  the  law,  and 
Is  observant  of  the  police  regulations  of  the 
state,  has  the  right  to  transport  theia  to 
market  by  driving  on  foot,  as  well  as  by  rail. 
Strictly  speaking,  they  will  be  in  transit  by 
the  one  method  as  much  as  by  the  other.  If, 
however,  the  purpose  of  such  owner  Is  not 
alone  that  of  transportation,  but  compre- 
hends also  that  of  grazing,  and  feeding  them 
upon  the  natural  grasses  which  is  their  nat- 
ural source  of  sustenance,  not  as  a  mere  nec- 
essary incident  of  the  travel,  but  as  one  of 
the  purposes  of  such  movement,  they  would 
not  come  within  the  rule  which  exempts 
personal  property  In  transit  from  taxation. 
To  determine  the  existence  or  nonexistence 
of  such  a  Joint  purpose,  all  the  facts  must 
be  considered, — the  course  taken;  the  char- 
acter of  the  territory  grazed  upon;  the  time 
employed;  the  subsequent  method  of  intend- 
ed shipment;  the  ordinary  facilities  for  trans- 
portation by  other  means;  the  place  selected 
for  the  commencement  of  the  Journey  by 
rail,  if  that  Is  In  contemplation;  possibly. 


the  time  of  the  year,  and  the  eventaal  pur- 
pose of  their  shipment;  the  character  of  the 
live  stock,  and  the  manner  in  which  said 
stock  Is  customarily  kept,  maintained,  and 
grown;  and,  In  general,  every  competent  fact 
which  will  tend  to  explaih  the  purpose  in 
view." 

The  statement  of  facts,  so  far  as  material 
to  this  question,  la  as  follows:  "Plaintiff  at 
all  times  mentioned  In  the  petition  herein  was 
the  owner  of  the  sheep  mentioned  in  said 
petition,  and  that  said  sheep  on  or  about  the 
28th  day  of  October,  A.  D.  1895,  were  in  the 
county  of  Laramie,  in  charge  of  James  M. 
Yeates,  the  agent  of  the  plaintiff,  who  was 
driving  and  transporting  said  sheep  throngh 
the  state  of  Wyoming  from  the  then  terri- 
tory of  Utah,  to  the  state  of  Nebraska.  In 
driving  said  sheep  in  such  manner  It  was  the 
practice  of  the  person  in  charge  to  permit 
them  to  spread  out  at  times  in  the  neighbor- 
hood of  a  quarter  of  a  mile,  and  while  so 
being  driven  the  sheep  were  permitted  to 
graze  over  land  of  that  width.  They  were 
driven  in  some  Instances  through  large  pas- 
tures. In  other  Instances  through  the  pablie 
domain,  and  In  other  instances  through  pas- 
tures inclosed  by  fences.  While  t>eing  driven 
from  the  western  boundary  of  the  state  to 
Pine  Bluffs  Station  they  were  maintained  by 
grazing  along  the  route  of  traveL  It  was 
a  fact,  and  defendant  had  knowledge  of  the 
fact  and  was  notified  by  plaintiff's  agent, 
that  said  herd  of  sheep  was  being  driven 
across  the  state  of  Wyoming  to  Pine  Bluffs 
Station  for  the  purpose  of  shipment,  and. that 
the  same  were  not  brought  into  the  state 
for  the  purpose  of  being  maintained  perma- 
nently therein.  The  time  consumed  in  dxiv* 
ing  said  sheep  f f om  the  western  boundary 
of  the  state  of  Wyoming  to  Pine  Bluffs  Sta- 
tion, in  Laramie  county,  was  from  six  to 
eight  weeks,  and  by  the  route  followed  the 
distance  traveled  was  about  five  hundred 
miles.  That  for  the  purpose  of  shipping  said 
sheep  it  was  not  necessary  that  they  shoold 
be  driven  into  the  state  of  Wyoming,  and 
that  the  railroad  over  which  they  were  ship- 
ped could  be  reached  from  the  point  wliere 
the  sheep  were  first  driven  by  traveling  a 
less  distance  than  was  necessary  to  travel 
from  the  place  where  they  were  first  driven 
to  any  point  In  the  state  of  Wyoming." 

As  was  said  in  our  former  opinion.  It  is 
well  settled  that  property  engaged  In  In- 
terstate commerce,  by  being  transported 
through  a  state,  on  Its  Journey  from  one 
state  to  another,  would  not  be  liable  to  tax- 
ation in  the  state  through  which  it  is  pass- 
ing; and,  if  the  sole  purpose  of  the  owner 
of  live  stock  is  to  pass  through  the  state  on 
the  way  to  Eastern  markets,  such  stock  will 
not  have  been  brought  here  to  be  grased. 
It  is  also  true  that,  before  personal  property 
becomes  subject  to  state  taxation.  It  most 
have  become  identified  and  incorporated  witb 
the  general  mass  of  property  in  the  state. 
We  held  that,  when,  live  stock  are  brought 


Digitized  by 


Google 


Wyo.) 


KELLEY  V,  EHOADS. 


937 


iuto  tbe  state  to  graze,  thej  are  fully  identi- 
fied and  Incorporated  with  the  other  prop- 
erty of  the  state,  and  that,  if  that  purpose 
to  present,  the  length  of  time  the  property 
remains  here  is  immaterial;  tliat  la  such 
case  no  question  of  Interstate  commerce  is 
InTolved  which  prevents  the  exercise  by  the 
state  of  its  power  of  taxation.  And  we  said: 
"We  observe  no  distinction,  in  respect  to  the 
matter  under  consideration,  between  the  case 
of  a  sheep  owner  of  Utah,  or  some  other 
state,  driving  or  bringing  his  sheep  into 
this  state  for  the  purpose  of  and  permitting 
them  to  graze  here,  and  an  owner  of  like 
property  residing  la  this  state  who  brings  in 
from  another  state  sheep  for  the  same  pur- 
pose." Adhering  to  the  views  expressed  in 
our  previous  opinion,  we  quote  fturther  some 
observations  then  made  respecting  this  char- 
acter of  property:  "Live  stodc  in  this  state 
Is,  in  the  greater  part,  maintained  by  feed- 
ing or  grazing  upon  the  natural  grasses  of 
the  soiL  In  the  case  of  some  kinds  of  live 
stock,  they  are  largely  allowed  to  roam  at 
will,  but  over  territory  more  or  less  confined 
in  extent  With  sheep,  the  custom  Is  to 
keep  them  in  convenient  flocks  or  herds,  in- 
trusted to  herders,  and  to  direct  them  from 
place  to  place,  generally,  as  to  a  particular 
herd,  in  some  certain  locality,  but  coveripg 
In  most  cases  a  rather  large  and  indetermi- 
nate territory.  They  are  thus  maintained 
until  in  proper  condition  for  disposition,  ship- 
ment, or  other  purposes  of  the  owner.  The 
only  way  In  which  such  property  becomes 
identified  and  Incorporated  with  the  other 
property  of  the  state  Is  by  being  turned  at 
large  or  herded,  to  be  maintained  by  graz- 
ing. Whether  the  purpose  is  that  they  shall 
remain  in  the  state  permanently  or  not  is 
not  a  determining  factor.  Such  a  purpose 
does  not  exist  In  the  ca^  of  a  greater  pro- 
portion of  all  the  live  stock  in  the  state.  The 
object  of  a  cattle  grower  is  to  ship  out  of 
the  state  bis  cattle,  as  soon  as  they  arrive 
at  the  proper  age,  size,  or  condition.  To 
some  extent,  that  is  also  the  purpose  which 
the  sheep  owner  has  In  view.  We  do  not 
understand  that  an  ultimate  design  to  trans- 
port sheep  out  of  the  state  Is  at  all  Inconsist- 
ent with  a  purpose  of  bringing  them  into  the 
state  to  graze.  The  time  of  the  contem- 
plated shipment  may  be  uncertain,  or  it  may 
be  extended  for  a  considerable  period  into 
the  future.  Incidentally,  no  doubt,  that  in- 
tention should  be  taken  into  account;  but 
•we  do  not  c<mcelve  it  to  be  a  conclusive  cir- 
cumstance in  determining  the  situs  of  the 
property,  or  the  purpose  of  its  presence  with- 
in the  state.  It  is  altogether  clear  that,  in 
case  of  herd  sheep  in  this  country  they  must, 
according  to  custom,  be  maintained  some- 
where by  grazing  until  the  time  fixed  upon 
has  arrived  for  starting  them  upon  their 
journey  to  some  final  destination.  It  may 
well  be  that  if  It  is  not  desired  that  they 
shall  reach  such  destination  before  a  certain 
time,  and  that  In  the  meantime  the  necessity 


of  allowing  them  to  graze  and  obtain  the 
benefits  therefrom  is  recognized,  places  there- 
for may  be  selected  by  the  owner  which  will 
subserve  the  latter  purpose,  and  at  the  same 
time  facilitate  their  final  transportation 
when  the  occasion  therefor  shall  occur.  Such 
property  is  migratory.  They  are  almost  con- 
stantly moving.  The  character  of  the  nat- 
ural grasses,  and  the  effect  thereon  by  the 
grazing  of  sheep,  is  such  that  such  move- 
ment is  necessary.  They  cannot  be  permit- 
ted to  remain  stationary  and  feed  in  the 
same  place  a  very  long  period  of  time. 
Therefore  It  follows  that,  as  they  must  move, 
their  course  can  be  readily  directed  along 
the  direction  in  which  they  are  eventually 
to  be  taken.  In  such  a  case  the  purpose  of 
grazing  Is  not  Inconsistent  with  the  idea  of 
a  driving  or  transportation  to  some  distant 
place.  Nevertheless  the  mere  fact  that  In 
such  driving  they  are  also  permitted  to  graze 
upon  the  way  will  not  determine,  at  all  hi^ 
ards,  the  character  of  the  purpose  In  bring- 
ing them  into  the  state.  Each  case  must,  it 
would  seem,  depend  upon  its  own  facts.  It 
will  not  do  to  say  that  in  every  case,  be- 
cause an  owner  brings  his  sheep  into  the 
state  to  drive  them  through  it  to  some  other 
Jurisdiction  for  purposes  of  sale  or  otherwise, 
that  they  are  therefore  merely  In  transit,  for 
the  reason  that  such  a  course  might  be  se- 
lected which  would  consume  quite  a  time  in 
getting  out  of  the  state,  and  at  the  same 
time  the  animals  would  be  maintained  by 
grazing  the  same  as  If  kept  In  the  state  from 
which  they  came,  or  If  they  had  originally 
been  within  this  state,  and  all  the  benefits 
would  be  derived  that  would  accrue  in  the 
absence  of  any  such  intended  transportation. 
The  sheep  would  thus  be  used  here  In  the 
same  and  only  manner  in  which  during  the 
same  time  they  would  be  used  anywhere. 
We  are  of  the  opinion,  therefore,  that  in 
determining  the  purpose  and  the  situs  the 
course  and  method  of  travel  is  a  proper  sul>- 
Ject  and  one  of  the  elements  for  consider- 
ation." 

It  is  not  expressly  agreed  in  this  case  that 
the  sheep  were  brought  into  this  state  to 
graze,  nor,  on  the  other  hand,  that  they  were 
not  here  for  that  purpose.  That  ultimate 
fact,  then,  was  to  be  determined  from  the 
other  facts  and  circumstances  which  were 
agreed  to.  The  district  court,  following  the 
rule  previously  laid  down  in  the  case,  in  hold- 
ing the  property  taxable  must  have  found 
that  a  part  of  the  purpose  of  the  owner  In 
bringing  his  sheep  into  the  state  and  trans- 
porting them  through  It  was  that  they  might 
graze  here,  and  while  in  transit  receive  the 
benefits  to  be  derived  from  the  grazing  of  his 
animals  upon  our  natural  grasses.  Is  that 
finding  Justified  by  the  agreed  facts  In  the 
case?  We  are  of  the  opinion  that  It  Is,  and 
shall  endeavor,  as  briefiy  as  consistent  with 
the  Importance  of  the  question,  to  state  the 
reasons  that  influence  our  conclusion. 

The  evidence  is  that  the  plaintiff  "was 
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driving  and  transporting  bis  sheep  tlirough 
the  state  of  Wyoming  from  the  then  terri- 
tory of  Utah  to  the  state  of  Nebrasl£a";  and 
again,  "Said  herd  of  sheep  was  being  driven 
across  the  state  of  Wyoming  to  Pine  Bluffs 
Station  for  the  purpose  of  shipment"  In  all 
this  there  is  nothing  conclusively  inconsist- 
ent with  a  pm:pose  originally  existing  to 
bring  the  sheep  into  this  state  to  graze,  not 
as  a  mere  incident  of  the  transit,  but  as  an 
independent  object  of  their  coming  Into  the 
state  on  foot,  and  of  their  movement  No 
doubt  said  lndei)endent  purpose  of  grazing 
was  connected  with  the  intention  to  ultimate- 
ly ship  them  by  rail  out  of  the  state,  and  to 
so  direct  their  course  of  travel  while  graz- 
ing that  they  would  gradually  pass  through 
the  state,  and,  at  a  time  approximately  an- 
ticipated, reach  the  contemplated  point  of 
shipment.  The  fact  that  it  was  not  intended 
to  maintain  them  permanently  within  the 
state  was  shown,  in  our  former  opinion,  not 
to  operate  as  a  determining  factor  in  the 
case.  The  distance  traveled  by  the  sheep 
during  a  period  of  six  to  eight  weeks,  while 
they  were  in  the  state,  made  a  dally  travel 
of  about  nine  miles.  It  may  be,  as  suggested 
by  counsel,  that  this  is  the  maximum  dis- 
tance which  such  animals  can  be  safely  driv- 
en for  such  a  continuous  period  of  time, 
when  the  manner  in  which  they  were  main- 
tained Is  considered.  Nevertheless  we  be- 
lieve it  to  be  also  true  that  sheep  will  for  that 
or  even  a  much  longer  period  travel  daily 
eight  or  ten  miles,  and  possibly  occasionally 
a  few  miles  further  than  that,  and.  If  allowed 
to  graze,  obtain  all  the  sustenance  they  re- 
quire. It  Is  not  uncommon  for  sheep  in  this 
region  to  move  In  a  day,  while  grazing,  five 
and  six  miles.  In  the  absence  of  a  definite 
destination,  and  although  not  In  transit  from 
one  place  to  another.  Sometimes,  In  the  case 
of  ordinary  grazing  of  a  herd  of  sheep,  they 
will  move  a  greater  distance;  and  that  is 
not  unusual,  we  believe,  if  it  is  found  neces- 
sary to  go  further  to  reach  a  supply  of  water. 
In  trailing  or  driving  sheep  from  place  to 
place  over  a  period  of  time  more  or  less  ex- 
tended. It  Is  not  the  custom  to  force  them 
to  any  particular  speed  of  travel.  Those  in 
charge  confine  their  efforts  to  a  mere  direc- 
tion of  travel;  keeping  them  headed  In  the 
desired  direction,  but  permitting  them  to  go 
slowly  enough  to  eat  of  the  natural  grasses 
as  they  proceed.  Under  competent  herders, 
sheep  80  driven  will  easily  travel  the  daily 
distance  covered  by  the  sheep  In  question, 
and  be  well  maintained  at  the  same  time  by 
grazing  along  the  route  of  travel,  when  con- 
ducted through  the  public  domain  and  pas- 
tures, and  over  territory  such  as  was  trav- 
ersed by  the  sheep  of  plaintiff  In  their  Jour- 
ney through  this  state.  In  such  case,  then, 
sheep  so  traveling,  while  not  brought  into 
competition  with  other  property  of  the  state 
for  the  purposes  of  sale,  perhaps,  are  In 
dally  comi)etitlon  with  all  the  live  stock  reg- 
ularly  maintained  in  the   localities  of  the 


route' of  travel,  In  respect  to  the  use  of  the 
natural  grasses  of  the  soil,  incapable  of  re- 
production In  the  same  year.  More  than 
that,  the  effect  of  the  grazing  of  sheep  is 
such  that  it  is  a  matter  of  common  knowl- 
edge thpt  a  pasture  over  which  they  have 
been  permitted  to  graze  in  large  bunches  or 
herds  is  rendered  unfitted  for  the  grazing  of 
other  classes  of  domestic  live  stock.  Now, 
the  sheep  of  plaintiff  did  not  follow  in  the 
course  of  their  transit  any  public  highway. 
They  roamed  over  pastures,  fenced  and  on- 
fenced,  and  across  the  public  domain,  and 
were  allowed  to  spread  out  a  quarter  of  a 
mile  in  width.  In  other  words,  they  were 
so  directed  or  herded  that  they  might  graze. 
The  same  railroad  over  which  they  were  ulti- 
mately shipped  could  have  been  reached 
without  coming  into  Wyoming  at  all,  and 
that  by  being  driven  a  less  distance  than  was 
necessary  to  drive  them  to  reach  any  point 
in  this  state.  This  appears  from  the  agreed 
statement  We  know  Judicially  that  be- 
tn-ecn  the  western  boundary  of  the  state  and 
Pine  Bluffs  Station,  which  is  situated  close 
to  the  Nebraska  line,  there  wore  numerous 
stations  at  any  one  of  which  the  sheep  could, 
if  desired,  have  been  transferred  to  the  rail- 
road for  shipment  It  seems  impossible  to 
conceive  that  a  part  of  the  plaintiff's  purpose 
was  not  the  grazing  of  the  sheep  in  this 
state.  Indeed,  we  are  inclined  to  view  the 
facts  as  disclosing  that  purpose  to  have  been 
the  controlling  one,  and  that  the  method 
adopted  for  the  movement  of  the  sheep  was 
employed  for  the  reason  that  the  sheep  could 
at  the  same  time  be  maintained  in  like  man- 
ner as  if  they  had  been  kept  in  Utah,  and 
perhaps  new  pastures  found,  while  keeping 
the  owner's  home  ranges  for  other  sheep  or 
for  another  season  or  time  of  year. 

Counsel  for  plaintiff  in  error  suggest  in- 
deed, that  it  is  the  custom  of  the  trade  to 
first  put  sheep  on  "feed  lots"  for  varying 
periods  before  offering  them  (or  sale  In  open 
market,  and  that  as  the  food  used  is  com. 
which  Is  ready  for  consumption  the  latter 
part  of  October,  in  the  com-feeding  states, 
of  which  Nebraska  Is  one,  the  shipper  (dans 
to  reach  his  destination  about  November  1st 
partly  on  account  of  the  availability  of  the 
grain  at  that  time,  and  partly  because  driv- 
ing at  a  later  date  would  be  difficult  and 
hazardous  on  account  of  storms.  They  con- 
cede that  those  purposes  could  be  as  well  ac- 
complished by  holding  the  sheep  at  the  point 
of  departure  tmtil  a  later  date,  and  ttaea 
shipping  them  through  quickly  by  rail.  But 
t'hey  state  that  such  shipment  a  longer  dis- 
tance by  rail  would  be  much  more  expensive. 
The  agreed  facts  are,  however,  silent  as  to 
the  difference,  if  any,  in  the  matter  of  ex- 
pense between  the  two  methods.  Adopt  the 
contention  of  counsel  for  plaintiff  In  error, 
which  has  been  ably  presented,  and  It  would 
be  possible  for  sheep  owners  to  keep  their 
large  herds  moving  from  one  state  to  an- 
other, and  thus  avoid  taxation  altogether; 
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and  8udi  In  many  Instances  would,  In  our 
Judgment,  be  the  actual  result.  Thus  the 
commerce  clause  of  the  federal  constitution 
-would  operate  as  a  mere  cloak  to  permit  an 
evasion  of  state  taxation  on  the  part  of  a 
large  and  growing  class  of  personal  prop- 
erty. 

The  conclusion  we  have  reached  we  believe 
to  rest  upon  sound  reason,  and  upon  princi- 
ple to  be  sustained  by  the  authorities  cited 
and  reviewed  In  our  previous  opinion,  as  well 
as  by  others  to  be  hereinafter  referred  to. 
When  property  Is  held  for  any  other  purpose 
than  that  of  continuing  the  shipment  within 
a  reasonable  time,  it  cannot  be  considered  as 
In  transit.  Prentice  &  E.  Com.  Clause,  63; 
Oil  Co.  V.  Combs,  06  Ind.  179;  Myers  v.  Com- 
missioners, 83  Md.  385,  35  Atl.  144,  34  L.  R. 
A.  309;  Lumber  Co.  v.  WiUetts,  118  111.  559, 
9  N.  B.  254;  Rleman  v.  Shepard,  27  Ind.  288. 
The  general  rule  Is  that  when  goods  are  held 
for  any  other  purpose  than  for  transportation 
the  transit  has  ceased.  Prentice  &  E.  Com. 
Clause,  224.  A  state  may  tax  all  property 
which  has  a  situs  within  Its  limits,  regardless 
of  the  fact  that  It  may  have  come  from  or 
Is  destined  to  another  state.  Id.  225.  In  the 
case  of  Lumber  Co.  v.  Willetts,  supra,  the 
lumber  company,  having  Its  place  of  business 
at  Burlington,  Iowa,  bought  logs  In  Wiscon- 
sin and  Minnesota,  where  they  were  rafted 
and  towed  down  the  Mississippi  river  to  the 
company's  mills.  Some  of  the  logs  would  be 
stopped  on  the  way  down  the  river  at  New 
Boston  Harbor,  In  Illinois,  and  left  there  un- 
til needed  at  the  mills.  In  sustaining  a  tax 
assessed  by  New  Boston  upon  the  logs  In  the 
harbor  at  that  town  In  May,  1885,  the  court, 
reaching  the  conclusion  that  the  property  was 
not  In  transitu,  said:  "New  Boston  Harbor, 
or  Sturgeon  Bay,  as  It  Is  usually  called.  Is 
only  thirty  miles  up  the  river  from  Burling- 
ton. It  Is  very  accessible,  and  It  seems  plain 
that  the  company  had  selected  the  bay  as  a 
place  of  storage  for  Its  logs,— a  place  where 
its  property  could  be  shipped  and  i^ept  In 
safety  until  such  time  as  It  was  needed  tit 
the  mills  In  Burllngrton.  Indeed,  for  all  prac- 
tical purposes,  it  may  be  said  that  the  transit 
of  the  property  ended  at  New  Boston.  •  •  • 
The  property  was  therefore  liept  at  New  Bos- 
ton on  account  of  the  profit  of  the  owners  to 
keep  It  there.  The  company  made  money  by 
the  transaction.  •  ♦  •  If,  then,  the  com- 
pany had  this  property  located  in  our  state, 
and  it  was  here  for  profit,  and  It  was  so  lo- 
cated as  to  claim  the  protection  of  our  laws, 
the  property.  In  our  opinion,  had  a  situs  here, 
and  was  liable  to  taxation."  Now,  in  the 
case  at  bar  the  property  was  not  liept  In 
storage,  but  It  was  used  for  a  profit  to  the 
owner,  and  It  was  so  located  as  to  claim  the 
protection  of  our  laws.  In  our  view  of  the 
agreed  statement,  it  is  doubtful  If  the  trans- 
portation of  the  sheep  could  be  considered  as 
having  commenced  until  their  shipment  at 
Pine  Bluffs  Station,  imder  the  rule  laid  down 
Jn  Coe  V.  Errol,  116  U.  S.  517,  6  Sup.  Ct.  473, 


29  L.  Ed.  715,  referred  to  In  our  former  opin- 
ion. 7  Wyo.  263.  51  Pac.  693,  39  L.  R.  A. 
594.  We  discover  little  distinction.  If  any,  In 
respect  to  the  matter  under  discussion,  be- 
tween storage  in  transit  and  grazing  In  tran 
sit.  In  Oil  Co.  V.  Combs,  supra,  the  Indiana 
court,  conceding  that  property  in  transit 
through  that  state,  and  there  only  for  the 
purpose  of  transportation,  would  not  be  sub- 
ject to  taxation,  said:  "Property  within  the 
state  for  the  purpose  of  undergoing  any  part 
of  the  process  of  manufacture  Is  here  for 
more  than  a  temporary  purpose  connected 
with  Its  transportation.  The  situs  of  the 
property  does  not  depend  upon  the  extent  ol 
the  work  that  is  to  be  done  upon  It;  for,  if  It 
is  here  to  be  put  through  any  of  the  stages 
in  the  process  of  its  manufacture,  it  is  here 
for  a  purpose  which  legitimately  subjects  it 
to  taxation."  In  that  case  the  property  con- 
sisted of  staves  which  the  plaintiff  had  con- 
tracted for  to  be  delivered  to  It  at  Pittsburg, 
Pa.;  but  under  the  contract  they  were  first 
to  be  delivered  at  the  yards  of  plaintiff  In 
Perry  county,  Ind.,  to  receive  a  finishing 
touch,  called  "bucking,"  and  then  to  be  ship- 
ped to  plaintiff  at  Pittsburg.  The  court  said 
further:  "Property  In  this  state  for  the  pur- 
pose of  being  subjected  to  a  process  essen- 
tial to  its  fitness  for  sale  or  use  is  situated 
here,  no  matter  what  may  be  Its  ultimate  des- 
tination." It  seems  unnecessary  to  enlarge 
upon  the  applicability  of  the  principle  an- 
nounced In  the  above-mentioned  case  to  the 
question  now  before  us.  The  proi)erty,  of 
coxu-se.  In  the  case  at  bar,  was  not  here  for 
any  process  In  the  way  of  manufacture;  but 
the  principle  Is  precisely  the  same,  the  dif- 
ference existing  In  the  character  of  the  prop- 
erty. The  sheep  were  here  to  be  maintained, 
while  In  transit  to  a  shipping  point,  by  feed- 
ing upon  a  valuable  natural  product  of  our 
soil,  and  which  in  itself  furnishes  the  possi- 
bilities for  the  largest  and  most  profitable  In- 
dustry of  our  state.  It  Is  of  no  consequence 
whatever  that  transportation  on  foot  would 
be  cheaper  than  by  rail.  Probably  It  would 
not  be  any  less  expensive  if  the  owner  was 
obliged,  to  follow  the  public  highways  and 
purchase  feed  for  his  sheep  en  route.  The 
cheapness  consists  In  the  benefits  to  be  deriv- 
ed from  the  grazing  of  the  sheep.  Taking  In- 
to account  the  nature  of  the  property  and 
the  customary  method  of  Its  maintenance, 
and  the  principle  would  be  the  same  whether 
the  sheep  were  brought  Into  the  state  and 
kept  the  same  length  of  time  in  a  single 
county,  and  then  shipped  by  rail,  or  caused  to 
traverse  two  or  more  counties  or  the  entire 
state  and  then  shipped;  the  purpose  to  graze 
them  existing  In  either  case.  They  are  sus- 
ceptible of  grazing  as  much  as  necessary  for 
a  reasonable  maintenance  by  the  latter  meth- 
od as  by  the  former.  The  same  question  in 
relation  to  cattle  was  before  the  supreme 
court  of  Oklahoma.  .Halff  v.  Green,  62  Pac. 
816.  It  was  said  In  that  case:  "The  allega- 
tion in  the  petition   that  'the  cattle  were 
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brought  Into  the  reservation  for  the  purpose 
of  grazing  the  same  In  transit  to  market'  Is 
not  sufficient  to  talie  these  cattle  out  of  the 
general  rule."  See,  also,  Collins  v.  Green 
(Ol£l.)  62  Pac.  813;  Lasater  v.  Green,  Id.  816; 
Russell  T.  Green,  Id.  817.  In  Russell  t. 
Green  the  court  say:  "It  is  next  contended 
that  these  cattle  were  what  is  liuown  as 
•through  cattle';  that  they  were  only  stopped 
off  in  the  Osage  Indian  reservation  so  that 
they  could  rest  and  recuperate;  that  they 
were  to  be  shipped  on  to  marlcet  after  they 
were  pastured,  a  short  time.  This  position 
~i8  taken  only  for  the  purpose  of  evading  the 
true  spirit  of  the  transient  property  act 
The  petition  Itself  shows  that  the  object  and 
purpose  of  locating  these  cattle  In  the  Osag;e 
Indian  reservation  was  to  graze  them,  and 
put  them  on  the  market  some  time  during 
the  summer  or  fall.  In  other  words,  the  own- 
er intended  to  fatten  them  on  the  grass  In 
the  reservation,  and  then  market  them  in  the 
fall.  These  cattle  were  properly  taxable, 
and  the  owner  cannot  evade  taxation  by  call- 
ing them  'through  cattle.' "  A  similar  ques- 
tion arose  in  Texas.  The  owners  of  certain 
cattle  assessed  in  Texas  sought  to  avoid  the 
tax  on  the  ground  that  the  cattle  were  only 
passing  through  Texas  en  route  from  Okla- 
homa to  Chicago.  The  cattle  In  question 
were  brought  from  their  accustomed  range  in 
Oklahoma  Territory  to  some  feeding  pens  of 
the  owners  at  Bowie,  In  Montague  county, 
Tex.,  to  be  fattened  for  market  They  were 
first  driven  to  Waggoner,  Tex.,  and  thence 
carried  by  rail  to  Bowie,  under  written  con- 
tracts fixing  Chicago  as  the  place  of  their 
ultimate  destination,— consigned,  however,  to 
the  owners  themselves.  The  cattle  were  un- 
loaded at  Bowie  and  fed  there  for  about  90 
days,  when  they  were  carried  to  market  un- 
der bills  of  lading  naming  AVaggoner  as  the 
Initial  point  The  court  say:  "We  are  not 
inclined  to  hold  that  cattle  in  Texas,  while 
being  fattened  in  the  owner's  pens  for  the 
outside  markets,  are  too  transient  to  have  a 
situs  and  to  be  taxable  here.  Indeed,  feeding 
cattle  for  such  markets  has  become,  as  graz- 
ing cattle  has  long  been,  a  permanent  as  well 
as  extensive  and  profitable  pursuit  of  the 
Texas  people.  It  is  a  local  industry,  and  dur- 
ing the  feeding  season  the  cattle,  from  what- 
ever source  they  may  come,  become  an  Im- 
portant part  of  the  mass  of  personal  property 
of  the  state,  enjoying  alike  the  protection  of 
our  laws,  and  subject  to  the  common  burden 
of  taxation.  •  •  •  still  less  are  we  In- 
clined to  hold  that  cattle  so  situated  are  ex- 
empt from  local  taxation  in  consequence  of 
the  commerce  clause  of  the  constitution.  If 
it  should  be  so  held,  then  to  what  movable 
property  in  the  states  may  not  this  ever-ex- 
panding clause  be  extended?  The  paper 
cloak  of  an  adjustable  through  bill  of  lading, 
like  these  found  In  this  record,  may  thus  be 
easily  made  broad  enough  to  cover  from  local 
taxation  all  the  cattle  of  Texas,  whether 
grazing  In  pastures  or  on  the  open  ran^e,  or 


feeding  In  pens.  To  the  feeding  In  transit 
privilege  need  only  be  added  the  g;razing  in 
transit  privilege,  and  all  will  be  covered.  If 
the  owner  may  be  allowed  ninety  days  for 
feeding,  why  may  he  not  be  allowed  six 
months  or  a  year  or  two  for  grazing?  In 
both  cases  the  cattle  may  be  said,  figurative- 
ly speaking,  to  be  on  their  way  to  Chicago 
or  other  market  their  ultimate  destinaaon, 
but  not  In  the  sense  of  Interstate  commerce 
or  tax  laws."  Waggoner  v.  Whaley,  21  Tex. 
Civ.  App.  1,  50  S.  W.  153.  See,  also.  Cattle 
Co.  V.  WilUamson  (Okl.)  49  Pac.  937. 

Upon  the  statement  of  facts,  we  think  the 
district  court  was  Justified  In  finding  tbat  the 
sheep  of  plaintiff  in  error  were  brongbt  Into 
this  state  for  the  purpose  of  grazing,  and 
thus  had  acquired  a  situs  here  for  tlie  pur- 
pose of  taxation;  and  we  are  of  the  opinion 
that  the  tax  In  no  sense  interfered  with  the 
operation  of  the  Interstate  commerce  clause 
of  the  federal  constitution.  Indeed,  we  are 
convinced  that  the  facts  admitted  show  that 
the  manner  In  which  the  sheep  in  question 
were  handled  or  cared  for  was  practically  the 
same  as  that  employed  by  residents  of  the 
state  Interested  in  the  sheep-growing  indus- 
try, who  submit  to  the  revenue  laws  of  tlie 
state  without  question.  The  wild  natural 
grasses  of  this  state,  in  common  with  all  tiae 
arid  region  of  the  west  do  not  grow  in  the 
same  abundance  as  tame  grass,  nor  famish 
near  the  amount  of  feed  per  acre.  This  par- 
tially explains  the  reason  for  the  necessity  of 
the  almost  constant  movement  of  sheep  sus- 
tained by  grazing,  and  renders  more  clear 
the  reason  for  the  average  daily  travel  of  a 
herd  of  sheep  consisting  of  10,000  bead,  as  in 
the  case  at  bar.  The  Judgment  will  be  af- 
firmed. 

CORN  and  KNIGHT,  JJ..  concur. 


(S  Wyo.  »B) 
STANLEIT  T.  FOOTB  et  aL 
(Supreme  Court  of  Wyoming.    Feb.  28.  1001.) 

ATTACHMENT— GARNISHMENT— INTKftVBNKB— 
PBTITION— DISMISSAlr-COSra. 

1.  A  claimant  to  money  garnished  or  prop- 
erty attached  cannot  intervene  snd  be  made  a 
party  in  an  action  to  which  the  attachment 
or  garnishment  is  auxiliary. 

2.  Where  a  claimant  to  money  attached  in 
the  hands  of  a  garnishee  intervenea  in  an  ac- 
tion against  the  original  debtor,  a  judgment 
for  costs  should  be  rendered  against  him  on 
dismissal  of  Us  petition. 

Error  to  district  court  Johnson  county; 
Joseph  L.  Stotts,  Judge. 

'Action  by  Robert  Koote  against  J.  M.  Stan- 
ley, in  which  J.  8.  Stanley  Uitervenea.  From 
a  judgment  for  plaintiff,  Intervener  brtnga 
error.    Modified. 

Alvln  Bennett  and  EL  E.  Enterllne,  for 
plaintiff  In  error.  6.  E.  A.  Moeller,  for  de- 
fendant in  error  Robert  E.  Foote. 

KNIGHT,  J.  On  September  9,  1898.  de- 
fendant In  error  Robert  Foote  commenced  an 
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action  against  defendant  in  error  J.  M.  Stan- 
ley npon  a  promissory  note,  and  secured  a 
writ  of  attachment  and  order  of  garni  sliment, 
upon  the  ground  that  "said  defendant  Is 
atwnt  to  convert  his  property,  or  a  part  there- 
of, into  money,  for  the  purpose  of  placing  it 
beyond  the  reach  of  his  creditors."  On  Sep- 
tember 10,  1898,  J.  M.  Stanley,  as  defendant 
in  the  aforesaid  action,  filed  bis  answer- 
First,  admitting  execution  and  delivery  of 
note  sued;  second,  denying  payment  as  in- 
dorsed thereon;  third,  pleading  statute  of 
limitations;  and  thereafter  a  reply  was  filed 
-denying  the  claim  that  the  statute  of  limita- 
tions had  run.  On  September  20,  1886,  upon 
an  application  made,  an  order  of  court  was 
entered  allowing  J.  S.  Stabley  to  become  a 
party  to  said  action  for  the  purpose  of  having 
his  Interest  in  the  property  involved  therein 
-determined,  and  he  was  given  until  October 
15,  1898,  to  file  his  petition  of  intervention. 
On  October  11.  1898,  said  J.  S.  Stanley,  the 
plaintiff  in  error,  filed  his  petition  of  inter- 
vention, alleging  ownership  of  all  property 
attached,  and  the  proceeds  thereof  ($665), 
held  by  garnishee  (a  part  not  yet  due),  the 
same  being  the  proceeds  of  the  sale  of  said 
property.  On  November  15,  1888,  the  gar- 
nishee answered  that  he  was  Indebted  to  the 
defendant,  J.  M.  Stanley,  as  found  by  the 
court  on  the  same  day.  On  November  15, 
1898,  upon  an  examination  of  garnishee  being 
had,  the  court,  after  hearing  the  evidence 
presented,  finds  that  the  garnishee,  J.  A.  Son- 
namal^er.  Is  indebted  to  J.  M.  Stanley  in  the 
sum  of  $665;  that  of  said  amount  the  sum  of 
$100  Is  due,  and  of  the  remainder  a  part  will 
be  due  upon  the  delivery  of  the  ST  brand, 
and  the  remainder  In  one  and  two  years  from 
August,  1808;  and  renders  Judgment  that 
said  garnishee  pay  the  $100  found  due  to  the 
clerk  of  the  court,  subject  to  the  order  of  the 
court,  and  be  held  for  further  answer.  On 
the  16th  day  of  November,  1898,  J.  M.  Stan- 
ley, by  his  testimony,  presented  to  the  court 
his  motion  to  dissolve  the  attachment,  and 
the  record  shows  that  evidence  was  adduced, 
and  the  court,  being  fully  advised  In  the 
premises,  denies  said  motion;  to  which  ruling 
defendant,  J.  M.  Stanley,  by  his  counsel,  ex- 
cepted. Then  follows  in  the  record  this  state- 
ment: "This  cause  coming  on  further  to  be 
heard  before  the  court,  without  the  interven- 
tion of  a  Jury,  a  Jury  herein  having  been  ex- 
pressly waiVed,  and  the  court  having  heard 
the  evidence  adduced,  the  argument  of  coun- 
sel, and  being  fully  advised  in  the  premises, 
doth  find  that  the  defendant,  J.  M.  Stanley, 
Is  indebted  to  the  plaintiff,  Robert  Foote,  up- 
on the  note  sued  upon  in  the  sum  of  $100.83, 
■with  interest  at  one  and  one-half  per  cent 
per  month  from  December  27,  1800,  less  a 
payment  of  $3.75,  on  June  3, 1896,  and  also  in 
the  further  sum  of  10  per  cent  for  attorney's 
fees,  as  provided  for  in  said  note.  It  is  there- 
fore adjudged,  ordered,  and  decreed  that  the 
■aid  plaintiff,  Robert  Foote,  do  have  and  re- 
coyer  Judgment  of  and  from  the  said  defend- 


ant, J.  M.  Stanley,  the  sum  of  $478.21,  and 
the  further  sum  of  $47.82  as  attorney's  fees, 
and  his  costs  herein  expended,  taxed  at  $12.- 
90;  to  which  finding  of  the  court  the  defend- 
ant by  his  counsel  now  and  here  excepts." 
Subsequently,  on  the  3d  day  of  May,  1899, 
Robert  Foote,  the  plaintiff  in  the  proceedings 
above  set  forth,  without  objection  of  record, 
filed  his  amended  answer  to  tAe  petition  of 
3.  S.  Stanley,  the  intervener,  as  follows: 
"C!omes  now  Robert  Foote,  plaintiff  herein, 
and  for  his  answer  to  the  petition  of  inter- 
vention of  J.  S.  Stanley  says:  First  defense: 
That  he  denies  each  and  every  allegation  in 
said  petition  of  Interveiftlon  contained.  Sec- 
ond defense:  And,  for  a  second  and  further 
defense  to  the  petition  in  Intervention  of  said 
J.  S.  Stanley,  plaintiff  says:  First,  that  at 
the  time  of  incurring  the  indebtedness  on 
which  this  action  Is  based,  and  for  which 
plaintiff  has  obtained  Judgment  against  the 
defendant  J.  H.  Stanley,  and  for  a  long 
time  prior  thereto,  the  defendant,  J.  M.  Stan- 
ley, was  the  legal  owner  of  the  brand  known 
as  ST  brand,  and  was  also  the  owner  of  sev- 
eral hundred  head  of  horses  in  said  brand,  all 
being  in  Johnson  county,  Wyoming,  and  by 
and  with  the  knowledge,  consent  and  ac- 
quiescence of  3aid  J.  S.  Stanley,  who  was  at 
all  times  herein  stated  a  resident  of  said 
Johnson  county,  Wyoming,  represented  to 
plaintiff  that  he  was  the  owner  of  said  prop- 
erty, and  held  himself  out  to  the  public  gen- 
erally as  such  owner,  and,  by  reason  of  his 
said  ownership  and  representations  of  owner- 
ship so  made  by  said  defendant  the  plaintiff 
sold  goods,  wares,  and  merchandise  to  the 
said  defendant  J.  M.  Stanley,  for  which  the 
note  on  which  plaintiff's  action  is  based  was 
Subsequently  given,  said  plaintiff  extending 
said  credit  on  the  representations  so  made  by 
said  defendant;  that  during  all  of  said  time, 
up  to  and  Including  the  year  1896,  said  de- 
fendant J.  M.  Stanley,  by  and  with  the  coun- 
sent,  knowledge,  and  acquiescence  of  said  J. 
S.  Stanley,  had  possession  of  ail  said  live 
stock,  and  held  himself  out  to  the  plaintiff 
and  the  public  generally  as  the  owner  thereof, 
making  sales  of  portion  of  said  live  stock  in 
his  own  name  from  time  to  time,  and  at  the 
time  of  the  commencement  of  this  suit  said 
defendant  J.  M.  Stanley,  for  the  purpose  of 
defrauding  his  creditors,  had  Just  contracted 
the  sale  of  his  entire  herd  of  horses  to  John 
Smith  and  J.  A.  Sonnamaker,  and  already  de- 
livered 74  head  of  said  horses,  and  that  the 
money  and  credits  now  claimed  by  said  J.  S. 
Stanley  represent  the  proceeds  from  the  sale 
of  said  live  stock;  that  all  of  the  said  ac- 
tions of  the  said  defendant,  J.  M.  Stanley, 
were  had  and  done  by  and  with  the  consent 
connivance,  knowledge,  and  acquiescence  of 
the  said  J.  S.  Stanley;  and  that,  by  reason  of 
the  facts  aforesaid,  said  J.  S.  Stanley  is  now 
estopped  and  precluded  from  having  or  claim- 
ing any  interest  in  or  right  to  the  said  de- 
scribed live  Steele,  or  the  proceeds  from  the 
sale  thereof,  as  against  the  plaintiff  herein. 
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Wherefore  plaintiff  prays  Judgment  that  the 
petition  In  Intervention  of  said  J.  S.  Stanley 
be  dismissed,  that  said  J.  S.  Stanley  take 
nothing,  and  said  plalntlfC  recover  his  costs 
herein,"— to  which  said  answer  intervener,  J. 
S.  Stanley,  on  May  10,  1809,  filed  a  general 
denial.  On  the  same  day,  May  10,  1899,  the 
cause  was  beard  by  the  court  upon  the  Issues 
joined,  and  a  decision  was  reserved  until  Au- 
gust 15,  1899,  when  the  following  Judgment 
and  decree  was  rendered:  "Now,  on  this 
15th  day  of  August,  A.  D.  1899,  the  said 
cause  having  been  heretofore  submitted  to 
the  court  upon  the  petition  of  Intervention  of 
J.  S.  Stanley,  and  the  amended  answer  of  the 
plaintiff,  and  the  reply  of  the  Intervener  to 
said  amended  answer,  and  the  evidence  in 
said  cause,  a  Jury  herein  having  been  express- 
ly waived,  and  the  court,  being  now  fully  ad- 
vised In  the  premises,  finds  generally  in  favor 
of  the  plaintiff,  and  against  the  intervener, 
J.  S.  Stanley,  and  the  court  finds  that  the 
said  intervener,  J.  S.  Stanley,  is  estopped  to 
claim  any  Interest  In  and  to  the  money  and 
credits  garnished  on  September  13,  1896,  In 
the  hands  of  J.  A.  Sonnamaker  and  John 
Smith,  and  finds  tbat  the  plaintiff  is  entitled 
to  have  the  proceeds  of  said  garnishment  sub- 
jected to  the  payment  of  the  Judgment  here- 
tofore rendered  In  this  cause  in  the  Novem- 
ber, 1898,  term  of  this  court.  In  favor  of 
tlobert  Foote,  plaintiff,  and  against  J.  M. 
Stanley,  defendant;  and  the  court  further 
finds  that  the  bill  of  sale  for  the  property  In 
controversy,  executed  by  J.  M.  Stanley  to  J. 
S.  Stanley,  was  executed  In  fraud  of  the  cred- 
itors of  the  said  J.  M.  Stanley;  to  each  and 
all  of  which  said  findings  the  Intervener,  J. 
S.  Stanley,  by  his  counsel  at  the  time  except- 
ed. It  Is  therefore  considered,  ordered,  ad- 
judged, and  decreed  by  the  court  that  the  In- 
tervener, J.  S.  Stanley,  take  nothing  by  his 
Intervention  proceeding,  and  that  the  plain- 
tiff, Robert  Foote,  have  the  proceeds  of  the 
property  garnished  and  attached  in  this  suit 
to  the  amount  and  extent  necessary  to  satis- 
fy bis  Judgment  herein  obtained  against  J. 
M.  Stanley,  and  the  costs  in  this  proceeding, 

taxed  at  $ .    It  is  further  ordered  and 

considered  by  the  court  that  the  garnishee, 
J.  A.  Sonnamaker,  forthwith  execute  and  de- 
liver to  the  clerk  of  this  court  his  two  certain 
promissory  notes,  each  dated  October  1,  1898, 
each  for  the  sum  of  $282.50,  with  interest 
from  date  at  the  rate  of  eight  per  cent,  per 
annum,  one  due  In  one  year  after  date,  and 
one  due  In  two  years  after  date,  payable  to 
J.  M.  Stanley  or  bearer,  and,  upon  his  compli- 
ance with  this  order,  the  said  J.  A.  Sonna- 
maker Is  decreed  to  be  the  owner  of  the  ST 
brand,  and  all  horses  bearing  said  brand, 
wherever  they  may  be  found  upon  the  range, 
being  about  sevens-four  In  number;  and  this 
Judgment  shall  stand  In  lieu  of  a  bill  of  sale 
from  the  said  J.  M.  Stanley  to  the  said  J.  A. 
Sonnamaker  of  said  horses  and  brand.  It  Is 
further  ordered  and  adjudged  that  the  clerk 
of  this  court,  out  of  the  sum  of  one  hundred 


dollars,  heretofore  paid  him  In  this  cause  by 
said  Sonnamaker,  garnishee,  shall  pay.  first, 
the  unpaid  costs  In  this  action,  and  the  bal- 
ance to  the  plaintiff  In  this  cause,  for  credit 
upon  the  Judgment  herein.  It  Is  further  or- 
dered and  decreed  that  If  the  said  J.  M.  Stan- 
ley and  J.  S.  Stanley  shall,  within  twenty 
days  from  the  date  of  this  decree,  execute 
and  deliver  to  the  clerk  of  this  court  a  bill  of 
sale,  conveying,  by  title  clear  from  Incnm- 
brance,  the  "brand  ST  and  the  horses  bearing 
the  same,  in  Johnson  county,  Wyoming, 
about  seventy-four,  more  or  less,  and  shall 
pay  to  said  clerk  of  the  court  the  remaining 
unpaid  balance  upon  the  judgment  and  costs 
herein,  then  the  clerk  shall  deliver  to  said  J. 
S.  Stanley  the  said  notes  of  Sonnamaker, 
above  described,  and  the  Judgment  berein 
shall  be  released  and  fully  satisfied;  but.  In 
case  the  said  J.  M.  Stanley  and  J.  S.  Stanley 
shall  fail  and  neglect  within  the  said  twenty 
days  to  execute  and  deliver  the  bill  of  sale 
as  herein  ordered,  then  this  decree  shall 
stand  In  lieu  of  and  as  a  bill  of  sale  convey- 
ing to  J.  A.  Sonnamaker,  from  and  on  be- 
half of  Stanley  Brothers,  J.  M.  Stanley,  and 
J.  S.  Stanley,  the  ST  brand,  and  all  the  horses 
bearing  said  brand,  on  the  range  in  Johnson 
county,  Wyoming,  on  October  1, 1898,  and  the 
clerk  of  this  court  shall  pay  the  proceeds  of 
the  two  notes  heretofore  mentioned  to  the 
plaintiff,  Robert  Foote,  until  the  Judgment  and 
costs  In  this  action  are  fully  paid,  and  shall 
pay  the  remainder  of  said  proceeds,  after  said 
Judgment  and  costs  are  fully  paid,  to  3.  S. 
Stanley,  Intervener;  to  each  and  all  of  whidi 
said  orders,  and  to  which  said  judgement,  the 
said  J.  S.  Stanley,  intervener,  by  bis  counsel, 
at  the  time  excepted.  And  the  intervener, 
by  his  counsel,  now  presents  to  the  court  bis 
motion  for  a  new  trial  herein;  and  the  court, 
being  fully  advised,  doth  overrule  the  same: 
to  which  ruling  of  the  court  the  intervener 
by  his  counsel  now  and  here  excepts.  There- 
upon, upon  the  application  of  the  said  inter- 
vener, J.  S.  Stanley,  the  said  Intervener  is 
given  until  the  first  day  of  the  next  regular 
term  of  the  district  court  In  and  for  Johnson 
county,  Wyoming,  within  which  time  to  pre- 
pare and  present  to  this  conrt,  or  the  judge 
thereof,  his  bill  of  exceptions  herein,  for  its 
or  his  allowance.  And  thereupon,  iqx>n  fur- 
ther application  of  the  said  Intervener,  J.  S. 
Stanley,  It  Is  ordered  that  the  execution  of 
the  foregoing  orders  and  Judgment  be  stayed 
for  twenty  (20)  days;  and  it  Is  further  or- 
dered that  the  execution  of  the  foregoing  or- 
ders and  Judgment  be  further  stayed.  If  with- 
in said  twenty  days  the  said  J.  S.  Stanley,  In- 
tervener, execute  a  good  and  sufficient  under- 
taking In  the  sum  of  $1,000,  with  good  and 
sufficient  surety,  to  be  approved  by  the  clerk 
of  this  court,  conditioned  as  by  law  required. 
It  is  further  ordered  that  the  foregoing  judg- 
ment be  entered  of  record  by  the  clerk  of  said 
court,  upon  receipt  of  the  same.  Done  iu 
open  court,  this  15th  day  of  August,  A.  D, 
1899.    Joseph  L.  Stotts,  Judge." 
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Plaintiff  In  error  contends  "that  the  judg- 
ment of  the  court  is  erroneouB,  and  that  the 
same  should  be  reversed.  The  errors  are 
so  numerous  that  It  would  require  a  most 
extended  brief  to  dlscues  them." 

Defeudant  in  error  contends  that  the  prayer 
In  his  answer  to  petition  in  Intervention,  viz. 
that  petitioner  take  nothing  and  pay  the 
costs  of  intervention,  should  bare  prevailed, 
as  It  appears  to  have  done  by  a  circuitous 
mode  of  determination;  and  it  would  seem 
needless  to  reiterate  the  statement  that,  If 
the  final  Judgment  Is  found  to  be  fully  war- 
ranted by  the  law,  the  pleadings,  and  the  evi- 
dence in  the  case,  it  will  not  be  disturbed  in 
this  court  for  mere  irregularity  of  stating  the 
same,  or  the  mode  or  way  In  which  it  was 
finally  arrived  at. 

We  have  carefully  examined,  not  only  the 
authorities  dted  by  counsel,  but  many  others, 
and  liave  found  many  contentions  made  by 
plaintiff  in  error  in  line  with  claims  made; 
as,  for  instance,  after  a  complete  and  ade- 
quate plea  of  estoppel,  upon  evidence  being 
tendered  In  support  thereof,  the  objection 
of  plaintiff  in  error  was  sustained  on  the 
ground  that  such  evidence  was  "Incompetent, 
irrelevant,  and  Immaterial."  And  one  of  the 
errors  claimed  here  is  that  the  judgment  ren- 
dered was  not  supported  by  evidence  so  ex- 
cluded. Again,  on  the  trial  had  upon  the 
I)etition  of  intervention  and  answer,  J.  M. 
Stanley,  the  original  defendant,  against  whom 
judgment  was  rendered  upon  a  promissory 
note,  and  a  brother  of  plaintiff  in  error,  who 
intervened,  testified  as  follows:  "Q.  What 
was  your  interest  in  the  horses?  A.  One 
half.  Q.  Who  owned  the  other  lialf?  A. 
My  brother  Albert  Stanley.  Q.  Was  your 
brother  Al  there  when  the  deal  was  made? 
A.  Yes,  sir;  I  think  so.  I  think  the  two 
went  up,  and  rounded  up  the  horses  togeth- 
er." Before  that  this  witness  had  testi- 
fied, upon  direct  examination,  as  follows: 
"Q.  Counsel  for  plaintiff  has  asked  you  about 
an  assessment  of  Stanley  Bros.  State  who 
did  the  Stanley  Bros,  refer  to  on  the  as- 
sessment. A.  It  means  J.  S.  Stanley  and  Al- 
bert Stanley."  Later  on  this  same  witness 
gives  the  following  testimony:  "Q.  Where  Is 
your  brother  Al  Stanley?  A.  He  is  home. 
Q.  Where  is  that?  A.  Right  out  here  about 
half  a  mile,— something  like  that"  J.  S. 
Stanley,  the  intervener,  testifies  as  follows: 
"Q.  Yon  may  state  who  owned  the  property 
out  of  which  the  proceeds  arose,  if  any,  which 
are  now  in  the  hands  of  Sonnamaker.  A.  I 
own  the  property.  Q.  How  long  did  you 
own  the  property?  A.  Since  the  fall  of  1884. 
■Q.  From  whom  did  you  purchase  the  proper- 
ty? A.  J.  M.  Stanley.  Q.  The  defendant  in 
this  action?  A.  Yes,  sir."  The  record  fails 
to  disclose  any  sale  of  the  Interest  of  Al 
Stanley  In  the  property  to  J.  S.  Stanley,  or 
any  one  else,  if  he  had  such  interest;  nor 
was  Al  Stanley  given  an  opportunity  to  de- 
fend the  same.  The  above  Instances  are  re- 
ferred to,  that  the  unsatisfactory  condition 


of  the  record  may  be  made  to  appear,  and 
the  correct  application  of  a  ruling  made  un- 
der like  conditions,  cited  later  on. 

Counsel  for  plaintiff  in  error  make  the 
following  claim  in  their  brief,  which  has 
much  merit:  "Smith  and  Sonnamaker  [the 
garnishees]  were  not  parties  to  this  action, 
and,  of  course,  could  not  take  advantage  of, 
nor  be  bound  by,  estoppel.  It  was  imma- 
terial to  them  who  owned  the  stock  or  brand. 
It  cost  them  no  more,  nor  no  less,  whether 
J.  M.  Stanley  or  J.  S.  Stanley  owned  them." 
-  We  deem  it  unnecessary  to  discuss  further 
the  briefs  and  record  in  this  case,  that  it  may 
appear  that  the  case  of  Vallette  v.  Bank,  2 
Handy,  1,  is  In  polnt,^and  we  will  quote  from 
said  case  at  considerable  length.  The  court 
says:  "So  far  from  it  being  necessary  that 
the  plaintiff,  before  he  can  obtain  a  judgment 
on  his  claim  against  the  defendant,  should 
have  the  fact  ascertained  that  a  garnishee 
has  In  his  hands  property  beloi^ing  or  is 
indebted  to  the  defendant,  the  Code  provides, 
in  sections  218  and  219,  that  there  shall  be 
no  final  Judgment  against  the  garnishee,  in 
the  event  of  an  action  against  him,  until  there 
has  been  a  judgment  against  the  defendant. 
If  a  garnishee  fall  to  appear  and  answer, 
or  if  his  answer  be  unsatisfactory,  the  plain- 
tiff may  at  once  proceed,  by  an  action  against 
him,  for  the  amount  of  property  or  credits 
in  bis  hands  belonging  to  the  defendant.  The 
action  against  the  defendant  and  that  against 
the  garnishee  both  proceed,  but  final  judg- 
ment in  the  latter  is  not  to  be  rendered  un- 
til the  former  be  determined.  If  the  plain- 
tiff succeeds,  he  may  then  proceed  to  a  final 
Judgment  against  the  garnishee;  if  he  fail, 
the  garnishee  is  to  be  discharged,  and  re- 
cover costs.  Code,  |§  218,  219.  Such  being 
the  order  of  proceeding  provided  by  law  to 
ascertain  whether  the  affidavit  of  the  plain- 
tiff that  the  garnishee  is  indebted  to  the  de- 
fendant Is  sustained  in  point  of  fact,  with 
what  propriety  can  we,  In  a  summary  way, 
on  an  inquiry  as  to  the  regularity  of  the 
constructive  service  by  publication,  prejudge 
that  question?  The  Code  of  Civil  Procedure 
has  certainly  made  a  radical  change  In  the 
forms  of  judicial  proceedings.  But  It  is  as 
Important  now  as  before,  Indeed,  to  prevent 
confusion  in  the  working  of  a  new  system, — 
it  may  be  said  to  be  more  important,— that 
the  proceedings  of  courts  shall  take  their  or- 
derly and  defined  course.  We  think  that 
the  course  prescribed  by  the  Code  to  entitle 
the  plaintiff  to  a  judgment  has  been  pur- 
sued. He  has  commenced  his  civil  action  in 
a  case  of  which  the  court  has  jurisdiction, 
he  has  obtained  an  order  of  attachment,  he 
has  completed  a  service  by  publication,  and 
offered  the  proof  thereof  required.  The 
time  for  answer  has  expired,  and  the  alle- 
gations In  the  petition  have  not  been  con- 
troverted by  the  defendants.  The  evidences 
of  Indebtedness  stated  in  the  petition  have 
been  produced  to  be  filed  or  canceled.  The 
plaintiff,  therefore,  in  the  absence  of  any 


Digitized  by 


Google 


944 


63  PACIFIC  REPORTER. 


(Vrya 


defense,  niQBt  be  considered  as  entitled  to 
the  Judgment  he  has  asked.  We  come  next 
to  the  inquiry  as  to  the  facts  or  matters  set 
up  In  defense.  Before  proceeding  with  this 
Inquiry,  it  is  proper  to  distinguish  between 
the  action  and  the  provisional  remedy  oi 
auxiliary  proceedings  to  subject  property  or 
debts  to  the  payment  of  the  claim  on  which 
the  action  Is  founded.  The  action,  as  stated 
In  the  i)etition,  and  the  order  of  attachment 
Issued  upon  an  affidavit,  though  for  some 
purpose  directly  connected  and  dependent  on 
each  other.  In  reference  to  other  purposes, 
are  carefully  to  be  distinguished.  This  dis- 
tinction is  in  no  respect  more  obvious  than 
in  reference  to  the  question  of  defense. 
From  the  very  nature  of  the  subject-matter, 
there  can,  properly,  be  no  defense  to  an  or- 
der of  attachment.  When  improperly  or 
wrongfully  Issued,  it  may  be  discharged  or 
set  aside  on  motion  by  the  proper  party,  on 
a  proper  showing,  but  it  is  in  no  respect  a 
pleading  to  which  an  answer  can  be  of- 
fered. If  a  third  party  claim  the  property 
'  affected  by  an  order  of  attachment,  it  is 
made  the  duty  of  the  sheriff  to  have  the  va- 
lidity of  such  claim  tried  in  a  speedy  form 
of  proceeding.  If  such  party,  whose  rights 
of  property  are  violated,  does  not  desire  to 
bring  his  claim  to  the  notice  of  the  sheriff, 
to  have  its  validity  tried,  he  Is  in  no  respect 
barred  from  the  assertion  of  his  claim  in  the 
ordinary  legal  forms  provided  for  obtaining 
the  possession  of  property  and  redressing  in- 
juries sustained.  To  these  remedies  a  claim- 
ant of  the  property  should  resort.  The  idea 
that  a  claim  of  a  title  to,  or  an  interest  In, 
the  property  attached.  Independent  of  any 
connection  with  the  cause  of  action  stated 
In  the  petition,  will  give  the  right  to  such 
claimant  to  appear  and  litigate  with  the 
plaintiff  that  cause  of  action,  cannot,  we 
think,  be  successfully  maintained.  There 
may  be  cases  in  which  the  interest  in  the 
property  attached,  on  the  part  of  a  third 
person,  also  Involved  an  Interest  in  the  Jus- 
tice and  amount  of  the  claim  of  the  plaintiff 
in  attachment.  This  appears  to  be  the  case 
with  different  attaching  creditors.  For  such 
a  case  the  Code  probably  intends  to  provide 
In  section  225,  directing,  where  several  at- 
tachments are  executed  on  the  same  proper- 
ty, or  the  same  persons  are  made  garnishees, 
the  court,  on  motion  of  any  of  the  plaintiffs, 
may  order  a  reference  to  ascertain  and  re- 
port the  amounts  and  priorities  of  the  sev- 
eral attachments.  We  see  no  reason  to 
dpubt  that  under  such  a  reference  an  un- 
just or  fraudulent  claim  might  be  reduced  or 
postponed.  But  a  proceeding  for  that  pur- 
pose, whether  by  a  reference  or  an  Inde- 
pendent action,  is  quite  different  from  al- 
lowing a  third  party  to  come  into  the  action 
between  the  plaintiff  and  defendant,  and  de- 
fend the  cause  of  action  asserted  by  the 
plaintiff.  It  is  difficult  to  see  how  such  a 
position  can  be  allowed  to  any  other  per- 
son than  the  defendant  himself,  or  some  one 


standing  towards  blm  In  a  representativB 
character.  Upon  any  proper  i»lnciple,  it 
would  appear  to  be  sufficient  for  a  plaintiff 
to  establish  his  claim  against  the  defendant 
and  the  property  of  the  defendant.  If  the 
claim  so  established  conflicts  with  the  claim 
of  third  persons,  it  Is  for  them  to  attach 
and  set  aside,  on  proper  grounds,  the  claim 
of  the  plaintiff.  They  cannot  be  permitted. 
In  view  of  a  probable  Interference  with  their 
claims,  to  oppose  an  obstacle  to  the  asser- 
tion of  a  claim  on  the  part  of  another  which 
the  party  directly  and  immediately  inter- 
ested does  not  think  proper  to  present.  If 
these  principles  be  generally  correct,  they 
operate  still  more  forcibly  under  our  pres- 
ent system  of  practice.  A  plaintiff  is  re- 
quired to  present  his  claim  under  the  sanc- 
tion of  his  oath  as  to  Its  correctness.  A 
denial  of  his  allegations,  or  any  matter  set 
up  to  avoid  their  effect,  is  to  be  sustained  by 
the  oath  of  the  defendant.  What  warrant 
have  we  to  permit  a  third  person,  only  indi- 
rectly interested,  to  assume  In  this  partic- 
ular the  position  of  the  defendant?  When- 
ever it  may  be  proper,  therefore,  for  a  pei^ 
son  to  question  the  validity  or  amount  of  a 
claim  in  litigation  between  other  parties,  he 
must  proceed  In  some  form  with  that  view. 
He  cannot  be  permitted  to  do  it  indirectly, 
as  a  mere  defendant  to  an  action,  with  the 
cause  of  which  be  has  no  connection;  his 
only  Interest  being  the  possible  effect  of  Its 
determination  upon  some  alleged  right  of  his 
own.  His  iK>sition  must  necessarily  be  one 
of  attack,  and  not  simply  of  defense;  bis 
own  right  be  set  up  in  some  affirmative 
sJiape,  so  that  it  may  be  met  and  contro- 
verted. Under  these  views.  In  the  position 
of  the  pleadings  in  this  case,  we  might  well 
decline  to  express  any  opinion  as  to  any 
other  matters  Involved;  and,  for  the  rea- 
sons before  given,  we  do  not  think  It  prop- 
er that  we  should  now  decide  any  of  the 
very  Interesting  questions  which  have  been 
argued  as  to  the  rights  of  the  parties  to  the 
property  and  credits  In  the  hands  of  the 
garnishees.  As  we  have  already  intimated. 
those  questions  will  properly  arise  in  ac- 
tions by  the  plaintiff  against  the  gamlsheea. 
The  latter,  certainly,  who  are  parties  Inter- 
ested, are  not  now  before  the  court  for  the 
determination  of  those  questions.  In  the 
position  in  which  they  now  stand,  onr  de- 
cision, if  made,  would  not  be  obligatory  on 
them  or  on  the  property  In  their  hands. 
Some  of  the  garnishees  have  not  answered: 
others  have  answered,  but  only  as  gar- 
nishees, or  under  the  oath  of  attachment, 
and  not  in  the  action.  No  issue  has  been  or 
can  be  made  on  those  answers.  In  an  ac- 
tion brought  by  the  plaintiff  against  the  gai^ 
nishees,  or  by  a  claimant  of  the  property  for 
its  recovery  or  to  assert  his  rights,  the  prop- 
er parties  may  be  made  and  the  questloni 
presented;  but,  In  our  opinion,  they  do  not 
arise,  and  it  would  be  improper  that  tliey 
should  be  decided."    This  opinion  was  ren- 
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dered  In  Hay,  1855,  and,  by  reason  of  sub- 
sequent revision,  the  sections  of  the  statutes 
■of  Ohio  were  changed.  Section  218  became 
sections  5551  and  5552,  and  are  our  sections 
4018  and  4019;  section  219  became  section 
5553,  and  is  our  section  4020;  and  section 
225  became  section  5559,  and  is  our  section 
4026. 

Whether  or  not  a  party  may  Intervene 
when  a  claim  is  made  to  the  ownership  of 
the  subject-matter  of  the  suit  is  not  here  to 
be  considered,  as  the  subject-matter  in  this 
case  at  bar  is  a  promissory  note,  in  which 
plaintiff  in  error,  as  intervener,  claims  no  in- 
terest. In  the  case  of  Bisher  v.  Gilpin,  29 
Ind.  63,  we  find  the  following  discussion  of 
the  question  here  being  considered,  and  we 
quote:  "The  first  error  assigned  is  upon  the 
ruling  of  the  court  In  admitting  Bennett  and 
Love  to  appear  as' defendants  in  the  attach- 
ment proceedings.  Such  proceedings  were 
imknown  to  the  common  law.  They  are  au- 
thorized alone  by  statute,  and  hence  we  can 
only  look  to  that  source  in  determining  what 
proceedings  may  be  had,  or  who  may  be 
made  parties  thereto.  Ix)oklng  to  the  pro- 
vision of  our  statute  on  the  subject,  we  find 
nothing  to  authorize  the  claimant  of  proj)- 
erty  attached,  in  a  suit  against  another  party, 
to  become  a  defendant  in  the  attachment; 
but,  on  the  contrary,  it  is  provided,  by  sec- 
tion 169  of  the  Code  (2  Gav.  &  H.  St.  143), 
that,  'whenever  any  person  other  than  the 
defendant  shall  claim  any  property  attached, 
the  right  of  property  may  be  tried  as  in  cases 
of  property  taken  in  execution,  and  the  claim- 
ant, having  notice  of  the  attachment,  shall 
be  bound  to  prosecute  his  claim  as  in  such 
cases,  or  be  barred  of  his  right.'  This  pro- 
vision evidently  contemplates  an  original 
suit,  or  proceeding  instituted  by  the  claimant 
to  try  the  right  of  property.  But  the  appel- 
lees' counsel  insist  that  the  remedy  provided 
by  the  statute  for  a  claimant  of  property  at- 
tached, by  virtue  of  process  against  another 
person  is  applicable  only  in  cases  where  the 
process  is  issued  by  a  Justice  of  the  peace, 
and  refers  to  the  act  on  that  subject  in  2  Gav. 
&  H.  St.  632.  But  secUon  128  of  the  Code 
(2  Gav.  &  B.  St.  127),  under  the  tiUe  of 
•Claim  and  Delivery  of  Personal  Property,' 
provides  that  'when  any  personal  goods  are 
wrongfully  taken,  or  unlawfully  detained 
from  the  owner  or  person  claiming  the  pos- 
session thereof,  or  when  taken  on  execution 
or  attachment,  are  claimed  by  any  person 
other  than  the  defendant,  the  owner  or  olalm- 
ant  may  bring  an  action  for  the  possession 
thereof.'  But  It  is  argued  'that  this  statute 
neither  confers  a  new  right  nor  provides  a 
new  remedy.  Be  It  so,  and  still  the  argu- 
ment proves  nothing.  The  remedy  provided, 
whether  new  or  old,  is  an  ample  one  for  the 
trial  of  the  right  of  property  in  such  cases, 
and  la  certainly  not  Inconsistent  with  that 
contemplated  by  section  169  of  the  Code." 

In  equity,  although  no  one  is  entitled  to 
be  made  or  become  a  party  to  the  suit  who 
63P.-60 


has  not  an  interest  In  Its  object,  it  !s  the 
usual  practice  to  permit  strangers  to  the  liti- 
gation who  claim  an  Interest  in  the  subject- 
matter  to  Intervene  and  assert  their  title  on 
their  own  behalf.    11  Enc.  PI.  &  Prac.  498. 
Many  states  by  statute  have  provided  that 
any  person  claiming  the  property  attached 
can  come  in  and  have  his  rights  determined. 
The  Code  of  California  provides:    "Any  per- 
son may,  before  the  trial,  intervene  in  an  ac- 
tion or  proceeding,  who  has  an  interest  In 
the  matter  in  litigation,  in  the  success  of 
either  of  the  parties  or  an  Interest  against 
both."    Code  Civ.  Proc.  {  387.    Colorado  has 
the  same  provision.    Code,  §  22.    The  Code 
of  Iowa  provides  that:    "Any  person  other 
than  the  defendant  may,  before  the  payment 
to  the  plaintiff  of  the  proceeds  of  any  attach- 
ed debt,  present  his  petition  verified  by  oath 
to  the  court,  stating  a  claim  to  the  property 
or  money  or  to  an  interest  in  or  lien  on  it, 
under   any   other  attachment  or   otherwise, 
and  setting  forth  the  facts  upon  which  claim 
is  founded."    Section  3237,  Revision.    Section 
3016  of  the  Code  of  1873  of  Minnesota  has  a 
I  Code  provision   in  part  as  follows:     "Any 
!  person  who  has.  an  Interest  in  the  matter  in 
litigation,  in  the  success  of  either  of  the  par- 
ties to  the  action,  or  against  either  or  both. 
;  may  become  a  party  to  any  action  or  pro- 
:  ceeding  between  other  parties,  either  by  join- 
!  ing  the  plaintiff  In  claiming  what  is  sought 
by  the  complaint,  or  by  uniting  with  the  de- 
fendant in  resisting  the  claim  of  the  plain- 
:  tiff,  or  by  demanding  anything  adversely  to 
;  both  the  plaintiff  and  defendant,  or  either  of 
'  them,  either  before  or  after  issue  has  been 
Joined  in  the  cause,  and  before  the  trial  com- 
mences.   The  court  shall  determine  upon  the 
Issues  made  by  the  Intervention  at  the  same 
I  time  that  the  issue  in  the  main  issue  is  de- 
I  dded  and  the  intervener  has  no  right  to  de- 
■  lay."    Gen.  St.  1878,  c.  60,  J  131.    The  above 
!  section  contains.  In  substance,  the  same  pro- 
<  vision  as  the  statutes  of  Louisiana,  so  far  as 
j  It   relates   to   intervention.    We    might  cite 
statutes  of  Georgia,  Illinois,  Kansas,  Mary- 
'  land,  Massachusetts,  Missouri,  New  Hamp- 
shire, Rhode  Island,  and  Texas,  where  pto- 
,  vision  is  made  for  intervention  by  one  not 
i  having  an  Interest  In  the  cause  of  action. 
Wyoming  has  no.  such  statute,  but,  on  the 
'  contrary,  seems  to  be  bound  by  the  construc- 
'  tion  placed  upon  the  statute  in  the  case  of 
Vallette  v.  Bank,  supra,  prior  to  the  adop- 
tion of  the  same  statute  by  Wyoming,  and 
cited  by  Mr.  WhltUer  in  his  Ohio  Annotated 
Code,  in  a  note  to  section  5553,  and  we  are 
'  unable  to  find  that  such  construction  had  or 

has  been  qualified. 
I       The  record  In  this  ease  shows  that  defend- 
ant In  error,  Robert  Foote,  made  the  eonten- 
1  tion  that  plaintiff   in   error,   J.   S.    Stanley, 
I  ought  not  to  be  allowed  to   maintain   any 
standing  in  this  case.     We  find  on  puge  22 
of  the  record  the  following  objection:     "By 
Mr.    Fisher:     The   plaintiff    objects   at    this 
time  to  the  taking  of  the  testimony  upon  th.e 
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peOtlon  to  Intervention,  for  the  reason  that, 
the  case  having  been  decided  upon  its  mer- 
its, the  court  has  not  now  jurisdiction  to  try 
any  issue  arising  by  intervention."  And 
later,  after  tlie  first  witness  had  been  sworn, 
the  following:  "By  Mr.  Fisher:  The  plain- 
tiff demurs  orally  to  the  petition  of  interven- 
tion, and  objects  to  the  taking  of  any  testi- 
mony thereunder,  for  the  reason  that  the  pe- 
tition in  intervention  does  not  state  facts  suf- 
ficient to  entitle. the  intervener  to  come  into 
this  case.  The  case  having  been  disposed  of 
on  its  merits,  the  court  is  without  jurisdic- 
tion thereunder."  Both  objections  were  over- 
ruled. Tinder  our  system  of  practice,  an  ex- 
ecution cannot  issue  against  a  garnishee  in 
the  original  action.  Should  he  refuse  to 
comply  with  an  order  of  court  to  pay  money 
into  court,  as  well  as  when  ;the  answer  is 
unsatisfactory,  or  the  garnishee  fails  to  ap- 
pear, the  plaintiff  may  proceed  against  the 
garnishee  by  action.  Rev.  St  §  4018.  In 
such  an  action,  should  one  l>e  brought,  a 
claimant  to  the  money  would  no  doubt  have 
a  right  to  intervene,  under  the  provisions  of 
section  3480,  which  reads  as  follows:  "Any 
person  may  be  made  a  defendant  who  has  or 
claims  an  interest  In  the  controversy  adverse 
to  the  plaintiff  or  who  is  a  necessary  party  to 
a  complete  determination  or  settlement  of  the 
question  involved  therein."  See  Qbilcote  v. 
Oonley,  36  Ohio  St.  545. 

But  there  is  no  authority  for  the  interven- 
tion In  the  original  action  by  a  claimant  to 
money  garnished  or  property  attached  in  such 
action.  A  garnishee  can  always  protect  him- 
self, if  when  he  answers  he  Imows  a  person 
other  than  the  defendant  claims  the  money, 
by  so  stating.  The  Judgment  of  August  15, 
1899,  so  far  as  it  was  given  against  the  in- 
tervener for  costs,  was  to  that  extent  proper, 
for  the  reason  that  the  intervention  in  this 
suit  was  unauthorized  by  law,  and  that  part 
of  the  order  denying  the  intervener's  motion 
for  a  new  trial  was  for  the  same  reason  prop- 
er. But  it  (the  judgment  for  costs  against 
J.  S.  Stanley)  should  Jiave  followed  an  order 
dismissing  his  petition  of  intervention,  and 
no  judgment  should  have  been  rendered  at- 
tempting to  adjudicate  his  alleged  rights  to 
the  property  or  money  attached. 

The  cause  will  therefore  )ie  remanded,  with 
directions  to  the  district  court  to  modify  its 
said  judgment  of  August  15,  1889,  according- 
ly, and  when  so  modified  should  order  a  dis- 
missal of  the  intervention  proceedings,  and 
embrace^'Buch  order  as  to  the  payment  and 
time  of  payment  of  the  money  attached  in  the 
bands  of  the  garnishee,  or  so  much  thereof 
as  may  be  necessary  for  the  extinguishment 
of  plaintiCTs  claim  and  costs,  as  the  rights  of 
the  original  parties  to  the  suit  and  the  an- 
swer of  the  garnishee  require.  The  costs  of 
the  proceedings  in  this  court  will  l>e  taxed 
against  the  plaintiff  in  error. 

POTXER,  0.  J.,  and  CORN,  J.,  concur. 


(16  Colo.  App.  1) 
FARRIS  V.  WIRT  et  aL 
(Court  of  Appeals  of  Colorado.    Feb.  11,  1901J 

LIMITATION  OP  ACTIONS— CONTRACT— KXBCl- 
TION— FRAUD— TRUST. 
Plaintiff  alleged  that  the  parties  agreed  to 
organize  a  mining  corporation;  that  certain 
Rhares  were  to  l>e  retained,  and  the  balance 
distributed  among  the  parties;  that  the  can- 
sideratiou  for  the  stock  which  plaintiff  wm 
to  receive  was  services  already  rendered  and 
future  services;  that  plaintiff  delivered  the 
agreementg  certificate  of  incorporation,  and  a 
deed  to  mming  premises  held  by  him,  in  trust 
for  all,  to  an  attorney;  and  that  defendants, 
without  plaintiff's  knowledge  or  consent,  ob- 
tained possession  of  the  papers,  and  destroyed 
them,  and  executed  another  certificate  of  incor- 
poration, excluding  plaintiff,  and  that  defend- 
ants perfected  the  second  organization,  divid- 
ioK  the  stock,  including  the  shares  to  which 
plaintiff  was  entitled.  "The  relief  sought  was  a 
transfer  to  plaintiff  of  stock  belonging  to  him. 
which  had  been  issued  to'  defendants.  Heid 
that,  though  there  may  have  been  fraud  al- 
leged on  part  of  defendants,  plaintiff's  action 
arose  out  of  a  trust  relation  created  by  the 
parties,  and  therefore,  as  to  limitations,  was 
subject  to  Gen.  St.  §  2175,  limiting  actions  for 
relief  in  case  of  a  trust,  and  was  not  subject 
to  section  2174,  limiting  actions  for  fraud. 

Appeal  from  district  court,  Kl  Paso  county. 

Bill  by  S.  N.  Farris  against  W.  O.  Wirt 
and  others.  From  a  judgment  dismissing 
the  bill,  plaintiff  appeals.    Reversed. 

C.  S.  Wilson,  F.  G.  Salmon,  and  Gunnell 
&  Hamlin,  for  appellant  H.  McGarry,  for 
appellees. 

THOMSON,  J.  This  action  was  brought 
to  compel  the  defendants  to  transfer  to  the 
plaintiff  certain  shares  of  mining  slock  to 
which  he  alleged  himself  to  be  entitled.  The 
complaint  alleged  that  the  plaintiff  and  the 
defendants  Wirt  Boseberry,  Jones,  and 
Maehl  entered  into  an  agreement  in  writing, 
whereby  the  plaintiff,  with  Wirt  and  Rose- 
berry,  agreed  to  organize,  in  connection  with 
Jones  and  Maehl,  a  corporation  to  be  called 
the  "Ben  Hur  Mining  &  Milling  Company," 
with  a  capitalization  of  $7(X),000,  represented 
by  700,000  shares,  of  the  par  value  of  $1 
each,  for  the  purpose  of  developing,  oper- 
ating, and  perfecting  the  title  to  certain 
mining  claims  In  the  Cripple  Creek  mining 
district  In  El  Paso  connty,  belonging  to 
Jones  and  Maehl;  that  this  agreement  also 
provided  for  the  retention  by  the  company 
of  a  certain  number  of  shares  as  treasury 
stock,  and  the  distribution  of  the  remainder 
among  the  parties  to  the  agreement  the 
amoant  allotted  to  the  plaintiff  being  107,000 
shares;  that  the  consideration  for  the  stock 
which  the  plaintiff  was  to  receive  was  serv- 
ices already  rendered  by  him  to  the  other 
parties,  and  services  to  be  rendered  by  him 
to  the  corporation  when  It  could  be  organ- 
ized; that  a  certificate  of  incorporation  was 
prepared  in  conformity  with  the  agreement 
and  was  executed  by  all  the  parties  to  that 
instrument.  In  which  those  parties  and  two 
others  were  named  as  directors  for  the  en- 
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suing  year;  that,  pursuant  to  the  agreement, 
the  defendants  Jones  and  Maehl  executed 
and  delivered  to  the  plaintiff,  as  trustee,  a 
deed  to  their  mining  properties,  which  prop- 
erties were  to  be  conveyed  by  him  to  the 
corporation  after  it  should  come  into  exist- 
ence, upon  the  Issue  and  delivery  of  the 
entire  capital  stock  of  the  company  to  him 
In  trust  for  the  use  and  benefit  of  the  par- 
ties enUtled  to  it;  that  the  plaintiff  there- 
upon delivered  the  agreement,  the  certificate 
of  incorporation,  and  the  deed  to  one  3.  D. 
Hayes,  who  was  acting  as  the  attorney  for 
all  the  parties  concerned;  that  shortly  aft- 
erwards the  defendants,  being  the  other  par- 
ties to  the  agreement,  without  the  knowl- 
edge or  consent  of  the  plaintiff,  in  some  way 
obtained  possession  of  the  papers  so  depos- 
ited with  Hayes,  and  destroyed  or  concealed 
them,  and  thereupon  made  another  agree- 
ment among  themselves,  in  which  the  plain- 
tUT  was  Ignored,  and  executed  another  cer- 
tificate of  incorporation  Of  the  Ben  Hur  Min- 
ing &  Milling  Company,  which  was  the  same 
as  the  first,  except  that  it  did  not  contain  the 
name  of  the  plaintiff,  and  then  perfected  the 
organization  of  the  company,  dividing  the 
stock  not  placed  in  the  treasury,  including 
the  107,000  shares  to  which  the  plaintiff  was 
entitled,  among  themselves;  and  that  the  de- 
fendants, outside  of  this  stock  held  by  them, 
were  insolvent,  and  unable  to  respond  in 
damages.  A  decree  was  prayed  requiring  the 
defendants  to  transfer  to  the  plaintiff,  out 
of  their  holdings,  the  stock  belonging  to  him 
which  had  been  issued  to  them. 

The  Ben  Hur  Mining  &  Milling  Company 
was  a  party  defendant;  but.  for  the  reason 
that  our  decision  is  not  affected  by  its  pres- 
ence in  the  case,  it  is  not  intended  to  be  In- 
cluded in  the  term  "defendants,"  and  fur- 
ther allusion  to  it  is  unnecessary.  The  com- 
plaint also  alleged  the  purchase  by  the  plain- 
tiff of  the  right  to  15,000  other  shares,  of 
which  he  averred  himself  entitled  to  a  trans- 
fer from  the  defendants;  but  we  find  no  evi- 
dence of  such  purchase,  and  have,  therefore, 
left  the  allegation  unnoticed. 

lAches  and  the  statute  of  limitations  were 
pleaded;  also  material  allegations  of  the  com- 
plaint were  put  in  issue;  but,  as  the  court 
made  no  finding  upon  the  merits  of  the  con- 
troversy, we  have  no  authority  to  determine 
them.  Upon  the  evidence,  a  decision  for 
either  the  plaintiff  or  the  defendants  would 
not,  perhaps,  have  been  dlsturl>ed;  but  we 
have  no  power  to  decide  questions  of  fact, 
and,  in  so  far  as  the  court  below  left  such 
questions  open,  we  can  pass  no  Judgment 
upon  them.  Bank  v.  Miner,  0  Colo.  App. 
3C1,  48  Pac.  837.  After  the  evidence  was  in, 
on  motion  of  the  defendants,  the  court  dis- 
missed the  complaint  uiran  the  sole  ground 
that  the  action  was  barred  by  the  statute  of 
limitations.  Xo  other  question  was  passed 
upon  by  the  court,  and  there  is  therefore  no 
other  before  us. 

Whatever  cause  of  action  the  plaintiff  had 


accrued  about  the  8th  day  of  June,  1892,  and 
this  suit  was  Instituted  on  tlie  14th  day  of 
November,  180."),  aliout  3  years  and  9  mouths 
afterwards.  The  theory  of  the  defeud^mts  is 
that  this  is  a  proceeding  for  relief  on  the 
ground  of  fraud,  and  is,  therefore,  as  to  the 
time  within  which  it  should  be  commenced, 
controlled  by  section  12  of  the  statute  of  limi- 
tations, which  reads  as  follows:  "Bills  for  re- 
lief on  the  ground  of  fraud  shall  be  Bled  within 
three  years  after  the  discover}-  by  the  aggriev- 
ed party  of  the  facts  constituting  such  fraud, 
and  not  afterwards."  Gen.  St.  §  2174.  The 
plaintiff  denies  the  applicability  of  the  forego- 
ing provision,  and  Insists  that  the  action  arose 
out  of  a  trust  relation  created  between  the 
parties,  and  therefore  is  subject  to  the  limita- 
tion provided  in  section  13  of  the  statute  of 
limitations,  which  reads  as  follows:  "Bills 
for  relief,  in  case  of  tiie  existence  of  a  trust 
not  cognizable  by  the  courts  of  common  law, 
•  •  •  shall  be  filed  within  five  years  after 
the  caase  thereof  shall  accrue,  and  not  after." 
Gen.  St  §  2175. 

Of  course,  if  the  defendants'  theory  of  the 
nature  of  the  suit  be  sound,  the  plaintiff  waited 
too  long.  But  it  is  manifest  to  us  that  the 
defendants  have  misconceived  the  case.  This 
16  not  a  proceeding  for  relief  on  the  ground  of 
fraud.  The  mere  fact  that  tlie  defendants 
may  have  been  guilty  of  fraudulent  practices, 
or  tliat  the  acts  which  m.ide  the  action  neces- 
sary may  have  been  fraudulent,  has  no  particu- 
lar signiflcnnce.  In  order  that  a  proceeding 
may  be  one  for  relief  on  the  ground  of  fraud, 
the  fraud  must  be  the  basis  of  tho  right  to  re- 
lief. The  nature  of  an  action  is  fixed  by  the 
allegations  of  the  complaint  and  when  we 
look  into  the  one  before  us  we  find  that  the 
foundation  of  the  suit  is  the  contract  lietween 
the  plaintiff  and  the  defendants.  On  the 
hypothesis  of  the  triuh  of  the  averments  of 
this  complaint  by  virtue  of  that  contract  the 
plaintiff  was  entitled  to  a  certain  number  of 
shares  of  the  capital  stock  of  the  Ben  Hur 
5Ilnlng  &  Milling  Company  as  soon  as  It 
should  be  organized  and  its  stock  distributed. 
It  is  entirely  immaterial  that  the  Incorpora- 
tion papers  which  were  first  prepared  were 
not  used.  The  company  which  the  defendants 
organized  without  the  plaintiff  was  the  same 
company  which  they  liad  agreed  to  organize 
with  him.  The  agreement  remained  in  full 
force,  notwithstanding  they  had  surreptitious- 
ly come  into  its  possession,  and  destroyed  or 
concealed  it  It  could  not  be  annulled  with- 
out the  consent  of  the  plaintiff.  When  the 
defendants  organhsed  the  company,  and.  In 
disregard  of  the  plaintiff's  rights,  distributed 
stock  among  themselves  to  which  he  was  en- 
titled by  the  terms  of  the  agi-eemeut  the  law 
converted  them  into  trustees  for  hlui,  and  they 
held  the  stock  for  his  use  and  benefit..  The 
contract  between  the  philutlff  and  the  defend- 
ants was  Joint  and  hence  the  liability  of  the 
defendants  as  trustees  is  also  Joint.  We  agree 
with  counsel  for  the  plaintiff  that  this  is  a 
proceeding  to  enforce  a  tiust    The  plaintiff 
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seeks  to  compel  specific  performance  of  the 
contract  against  the  defendants  as  trustees. 
Such  being  the  nature  of  the  action,  it  was 
not  barred  by  the  statute,  and  in  adjudging 
that  it  was  the  court  erred. 

The  question  whether  there  was  laches  on 
the  part  of  the  plaintiff  Is  persistently  pressed 
upon  us.  While  the  court  made  no  finding 
upon  the  question,  and  therefore  it  cannot  be 
considered  by  us,  as  the  case  must  be  retried, 
a  few  words  concerning  the  nature  of  laches 
may  not  be  amiss.  Delay  alone  Is  not  laches. 
During  the  delay  some  new  condition  must 
have  intervened  which  would  render  the  en- 
forcement of  rights,  otherwise  imlmpeachable, 
contrary  to  the  principles  of  equity.  Du  Bois 
V.  Clark,  12  Colo.  App.  220,  55  Pac.  750. 
Whether  laches  existed,  or  whether,  consider- 
ing the  situation  of  the  parties,  the  relations 
which  had  been  established  between  them, 
and  the  conduct  of  the  defendants,  the  latter 
are  in  a  position  to  raise  the  question,  must 
be  determined  by  the  trial  court  upon  the  evi- 
dence. The  Judgment  will  be  reversed.  Re- 
versed. 

(le  Colo.  App.  76) 

HAMILTON,  et   al.   v.   FOWIiER.       . 
(Court  of  Appeals  of  Colorado.    Feb.  11,  1901.) 

CLAIM  BT  HEIRS— ALLOWANCE. 
Where  a  trust  deed  of  property  belonging 
to  an  estate,  securing  a  note  for  money  loaned 
■tOT  the  benefit  of  the  estate,  was  foreclosed, 
and  the  property  struck  off  to  the  mortgagees, 
who,  in  consideration  of  a  quitclaim  deed  from 
the  heirs,  transferred  the  note  to  one  of  such 
heirs,  she  was  not  entitled  to  an  allowance 
against  the  estate  for  the  balance  diie  on  the 
note,  since  the  effect  of  the  transaction  was 
the  payment  of  the  note. 

Appeal  from  Arapahoe  county  court  * 
Application  by  W.  F.  Fowler  to  set  aside 
an  allowance  against  'the  estate  of  Robert 
.J.  Hamilton,  deceased,  of  which  Hannah 
Hamilton  was  administratrix.  From  a  Judg- 
ment In  favor  of  the  applicant,  the  admin- 
istratrix and  claimant  appeal.    Affirmed. 

G.  W.  Taylor  and  S.  A.  Osbom,  for  appel- 
lants. 

THOMSON,  J.  This  proceeding  was  Insti- 
tuted in  the  county  court  of  Arapahoe  county 
to  set  aside  an  allowance  against  the  estate 
of  Robert  J.  Hamilton,  deceased,  of  which 
Hannah  Hamilton  was  administratrix,  of  $6,- 
190.05  in  favor  of  Jessie  T.  Hamilton,  one  of 
the  heirs,  by  W.  F.  Fojvler,  a  creditor  of  the 
estate,  whose  claim  had  been  duly  allowed. 
The  order  in  the  premises  being  unsatisfac- 
tory to  Fowler,  he  appealed  the  case  to  the 
district  court,  where  the  allowance  in  favor 
of  Jessie  T.  Hamilton  was  ordered  to  be  set 
aside.  Upon  the  return  of  the  record  to  the 
county  court,  Judgment  was  entered  in  con- 
formity with  the  order  of  the  district  court 
Jessie  T.  Hamilton  and  the  administratrix 
Jiave  brought  the  case  here  by  appeuL 


The  following  Is  the  history  of  Jessie  T. 
Hamilton's  claim:  The  administratrix,  pur- 
suant to  an  order  of  the  county  court,  ne- 
gotiated a  loan  of  |15,000  from  Brown  Bros., 
of  Denver,  for  the  benefit  of  the  estate,  exe- 
cuting her  note,  as  administratrix,  for  the 
amount,  to  Brown  Bros.,  and  securing  its 
payment  by  a  trust  deed  of  real  properly  be- 
longing to  the  estate.  An  instaUment  of  in- 
terest being  unpaid.  Brown  Bros,  proceeded 
to  a  foreclosure  of  their  trust  deed  pursuant 
to  its  terms,  and  at  the  sale  the  property  was 
struck  off  to  them,  as  the  highest  bidders, 
for  112,000.  They  then.  In  consideration  of 
a  quitclaim  deed  to  them  from  the  heirs  of 
the  intestate,  transferred  the  note  to  Jessie 
T.  Hamilton.  Thereupon  she  procured  an  al- 
lowance In  her  favor  for  the  unpaid  balance, 
amounting  to  $6,190.95.  We  think  the  Judg- 
ment should  be  afi^lrmed.  If  Brown  Bros,  ac- 
quired a  perfect  title  through  their  foreclo- 
sure,—and  there  is  no  evidence  that  they  did 
not,— the  quitclaim  deed  from  the  heirs  was 
of  no  value  or  importance.  There  was  no 
consideration  for  the  transfer  of  the  note, 
and  Jessie  T.  Hamilton,  one  of  the  heirs, 
cannot  be  allowed,  upon  pretense  of  a  claim 
so  obtained,  to  absorb  the  assets  of  the  es- 
tate to  the  Injury  of  creditors.  But,  If  the 
title  acquired  through  the  foreclosure  was 
not  perfect,  whatever  had  not  passed  to 
Brown  Bros,  was  still  subject  to  the  payment 
of  the  debts  of  the  estate,  of  which  the  bal- 
ance due  on  the  note  was  one;  and  until 
those  debts  should  be  paid  the  rights  of  the 
heirs  in  the  title,  whatever  such  rights  may 
have  amounted  to,  were  in  abeyance.  Debts 
had  been  allowed  against  the  estate  which 
were  unpaid,  and  for  the  purpose  of  their  pay- 
ment a  sale  of  the  remaining  title,  if  there  was 
any,  could  have  been  compelled.  But  instead 
of  proceeding  in  the  county  court  for  an  order 
of  sale,  Brown  Bros,  took  a  qnitclalm  deed  from 
the  heirs,  and  turned  the  note  over  to  Jessie  T. 
Hamilton.  As,  on  the  supposition,  there  was  a 
title  which  would  pass  by  the  quitclaim  deed. 
that  title  was  property  to  which  tlie  estate  was 
primarily  entitled  for  the  purpose  of  dis- 
charging its  debts,  and  nothing  was  convey- 
ed to  which  the  heirs  had  any  present  right 
The  consideration  of  the  transfer  of  the  un- 
paid balance  was  property  which  the  estate 
and  Its  creditors  had  the  right  to  cause  to 
be  subjected  to  the  payment  of  debts.  Jes- 
sie T.  Hamilton  took  that  balance  for  the 
benefit  of  the  estate.  The  execution  and  de- 
livery of  the  quitclaim  deed  satisfied  the 
note.  The  effect  of  the  transaction  was  the 
payment  of  the  note,  and  the  estate  was  en- 
titled to  its  cancellation.  It  could  not  be  con- 
verted Into  a  claim  against  the  estate.  Jes- 
sie T.  Hamilton  had  no  shadow  of  a  right  to 
the  allowance  which  she  procured,  and  It  was 
most  Justly  set  aside. 

Some  other  questions  were  orlghially  In- 
volved In  the  lUIgation,  but  they  aeem  to 
have  been  abandoned.  Let  the  Judgment  be 
affirmed.    Affirmed. 
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(16  Colo.  App.  86) 

NATIONAL  FIRE  INS.  00.  et  »1.  t.  DEN- 
VER CONSOL.  ELBGTRIO  CO.  et  al. 

<Conrt  of  Appeals  of  Colorado.    Feb.  11,  1901.) 

BLBCTRICITY— NEGLIGENCE— LIABILITY     OF 

LIGHT  COMPANY— NOTICE  TO 

AGENT— EVIOBNCB. 

1.  Where  plaintiff  hired  contractors  to  wire 
Its  property  for  electric  lighting,  and  afterwards 
contracted  with  a  lighting  company  to  furnish 
a  current  to  light  the  building,  the  lighting  com- 
pany was  not  responsible  for  injury  from  fire 
caused  by  negligent  wiling. 

2.  Where  plaintiff  hired  contractors  to  wire 
its  property  for  electric  lighting,  a  company 
which  afterwards  furnished  a  current  to  light 
the  building  was  not  chargeable  with  notice  of 
the  negligent  manner  in  which  the  wiring  was 
done,  merely  because  a  superintendent  of  con- 
struction of  such  company  casually  saw  the 
work  as  it  was  being  done;  it  not  appearing 
that  he  was  an  ofiBcer  or  director  of  the  com- 
pany, or  examined  the  wire,  or  was  impressed 
that  the  work  was  being  done  negligently,  or 
that  he  was  still  employed  for  the  company 
when  the  loss  from  alleged  negligent  wiring  oc- 
curred. 

3.  The  wires  used  in  wiring  plaintiff's  build- 
ing for  purposes  of  electric  lighting  were  not 
the_  best,  and  were  nnduly  loaded  with  lights, 
which  served  to  increase  the  danger  from  lire. 
Plaintiff  requested  the  company  furnishing  the 
current  to  Send  a  man  to  repair  a  broken  wire, 
bat  it  did  not  appear  that  he  called  for,  or  that 
the  workman  sent  was,  an  expert;  but  he  told 
plaintiff  that  there  was  no  danger,  and  that  the 
repairing  would  not  be  done  immediately.  In 
less  than  an  hour  afterwards  a  fire  broke  out, 
but  there  was  no  evidence  regarding  it,  except 
that  one  of  plaintiff's  employes  had  noticed 
that  an  insulated  covering  on  a  wire  in  one  of 
the  rooms  was  burning,  which  indicated  an  un- 
due current  there.  Held,  that  the  evidence 
failed  to  establish  that  the  electi'ic  current 
caused  the  fire,  and  the  company  could  not  be 
held  responsible. 

4.  Where  plaintiff's  depot  master  requested 
the  electric  lighting  company  which  furnished 
the  current  for  lighting  the  building  to  send  a 
man  to  repair  a  broken  chandelier,  and  the 
man  sent  examined  the  break,  and,  on  inquiry 
from  the  depot  master,  assured  him  that  there 
was  no  danger,  but  it  did  not  appear  that  he 
was  other  than  a  workman  sent  to  repair,  or 
that  he  was  competent  or  authorized  to  ad- 
vise, or. that  the  depot  master  had  any  right 
to  make  the  inquiries  or  rely  on  the  answer, 
the  evidence  did  not  show  that  the  electric 
lighting  company  was  responsible  for  the  man's 
statement. 

Appeal  from  district  court,  Arapahoe  coun- 
ty- 

Action  by  the  National  Fire  Insurance 
Company  and  others  against  the  Denver  Con- 
solidated Electric  Company  and  6tber8. 
From  a  Judgment  In  defendants'  favor,  plaln- 
tlffs  appeal.    Affirmed. 

K.  W.  Barger,  Piatt  Rogers,  and  Percy  Wll- 
«on,  toe  appellants.  I.  N.  Stevens  and  F.  W. 
Llenan,  for  appellees. 

BISSELL,  P.  J.  This  Is  a  case  witbont  a 
prototype.  We  have  been  cited  to  none  at 
all  similar,  nor  to  any  precedent  which  In 
onr  judgment  even  remotely  tends  to  npbold 
the  catise  of  action  stated.  This  neither  dem- 
onstrates nor  tends  to  demonstrate  that  the 
plaintiffs  have  suffered  no  wrong,  nor  that 


they  are  without  a  remedy  for  that  stated, 
but  It  leads  the  court  to  be  somewhat  critical 
In  tbe  examination  of  tue  positions  which 
the  appellants  have  assumed. 

Tbe  suit  was  begun  by  some  ten  or  a  dozen 
insurance  companies  against  the  Denver  Con- 
solidated Electric  Company  to  recover  the 
amount  which  they  had  paid  to  the  deitot 
company  for  a  loss.  In  March,  1891,  fire 
broke  out  In  the  Union  Depot,  and  pretty 
nearly  destroyed  one  end  of  the  building, 
and  the  insurance  companies  were  compelled 
to  pay  some  $GO,000  for  the  loss.  After  pay- 
ing It  they  brought  this  suit  against  tbe 
electric  company  for  reimbursement.  Dis- 
regarding any  discussion  of  the  query  wheth- 
er the  Insurance  companies  could  maintain 
such  a  suit  under  any  circumstances,  even 
though  the  electric  company  had  been  re- 
sponsible for  the  fire,  we  shall  put  the  af- 
firmance on  the  precise  ground  that  they 
failed  to  make  any  proof  or  offer  any  evi- 
dence which  tended,  save  most  remotely,  to 
establish  the  cause  of  the  fire.  The  com- 
panies likewise  failed  to  prove  or  offer  to 
prove,  or  submit  evidence  which  tended  to 
prove,  that  the  electric  company  was  In  any 
wise  responsible  for  the  loss.  In  other 
words,  they  wholly  failed  to  produce  any 
proof  which  would  lay  the  responsibility  for 
the  fire  on  the  electric  company.  The  com- 
plaint stated  several  causes  of  action,  but 
we  shall  dismiss  the  first  two  because  no 
evidence  was  offered  about  them.  These  re- 
lated to  tbe  careless  and  negligent  manner 
of  the  wiring,  the  unsafe  and  dangerous 
character  of  the  wire  used,  and  charged  that 
tbe  fire  was  caused  by  this  negligence.  When 
it  came  to  proof,  however,  there  was  noth- 
ing tending  to  show  that  the  electric  com- 
pany bad  anything  to  do  with  tbe  wiring  or 
with  tbe  Inspection  of  the  wires,  or  that  It 
made  any  contract  or  entered  Into  any  en- 
gagement to  keep  the  wires  In  good  repair 
and  In  a  safe  and  proper  condition.  Evi- 
dence was  offered  to  the  effect  that  the  build- 
ing was  wired  In  1888  by  the  firm  of  Baxter 
&  Splcer,  of  Philadelphia,  under  an  employ- 
ment by  the  Union  Depot  Company,  and 
that  tbe  electric  light  company  was  not  a 
party  to  the  agreement,  and  did  not  execute 
it  What  was  done  was  done  by  the  depot 
company  at  their  own  expense  and  on  their 
own  responsibility.  The  electric  light  com- 
pany, under  a  contract  with  the  depot  com- 
pany, connected  their  system  with  the  wir- 
ing, and  delivered  a  current  for  use.  This 
was  tbe  extent  of  the  connection  between  the 
two  companies,  and  it  was  simply  a  deliv- 
ery of  a  current  for  lighting  purposes  by 
one,  and  the  payment  of  an  agreed  price 
therefor  by  the  other.  Whatever,  therefore, 
may  have  been  the  character  of  tbe  wiring 
or  the  nature  of  the  work,  It  was  A  matter 
with  which  the  electric  light  company  was 
not  chargeable.  If  it  was  negligently  done, 
the  negligence  was  tbe  negligence  of  the 
depot  company  which  put  It  In,  or  of  the  firm 
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which  that  company  hired,  ■whose  negligence 
would,  of  course,  be  the  negligence  of  the 
depot  company.  There  was  a  total  absence 
of  evidence  which  sustained  or  which  tended 
to  sustain  any  knowledge  on  the  part  of  the 
electric  light  company  of  the  character  of 
this  wiring.  The  only  evidence  which  they 
presented  on  this  subject  was  that  of  Stern, 
who  testified  that  In  1888,  when  this  wiring 
was  put  in  by  Baxter  &  Splcer,  he  was  the 
superintendent  of  construction  for  one  or 
more  of  the  companies  which  by  consolida- 
tion became  the  Denver  Consolidated  Elec- 
tric Light  Company;  that  casually,  from 
time  to  time,  he  saw  this  work  as  it  was 
done  by  Baxter  &  Splcer,— saw  the  nature  of 
the  wiring  and  the  method  of  its  attachment. 
He  was  not  very  precise  or  positive  In  re- 
gard to  its  character.  In  other  words,  at 
the  time  the  wiring  was  put  In  he  does  not 
appear  to  have  been  particularly  impressed 
with  any  negligence  on  the  part  of  Baxter 
&  Splcer,  nor  with  the  defective  character 
of  the  wiring,  or  the  unskillful  method  of 
its  attachment.  At  all  events,  if  he  was  so 
impressed  he  said  nothing  about  It.  There 
was  no  evidence  that  he  stated  what  he  saw 
to  any  of  the  officers  or  directors  of  the  elec- 
tric light  company.  So  far  as  we  can  see, 
he  was  an  employfi  occupying  perhaps  a  con- 
trolling position  with  reference  to  other 
workmen  in  the  service  of  the  electric  light 
company,  being  the  superintendent  of  con- 
struction; but  he  was  not  an  officer  of  that 
company,  nor  was  he  a  director  In  the  corpo- 
ration. He  never  examined  the  building  to 
determine  whether  the  wiring  was  adequate, 
nor  whether  It  was  properly  put  In.  Ills  ob- 
servation was  simply  casually  made  as  he 
went  about  the  city  looking  after  the  con- 
struction of  the  plant  of  the  electric  light 
company,  and  the  connections  which  were  to 
be  made  wltli  the  various  buildings  in  the 
process  of  construction.  There  was  also  a 
good  deal  of  evidence  offered,  and  some  of- 
fered which  was  refused,  tending  to  show 
that  the  wiring  was,  at  the  time  of  the  trial, 
at  least,  and  possibly  at  the  date  when  It 
was  pat  in.  Inadequate  and  unsafe.  It  was 
what  Is  known  as  "underwriter's  wire," 
which  the  experts  testified  was  not  the  best 
kind  of  wire  to  be  used  about  a  building 
of  that  sort,  though  it  is  entirely  safe  if  per- 
fectly insulated.  There  was  evidence  which 
tended  to  show  that  the  wires  were  run 
through  holes  in  the  rafters,  and  then  along 
laths  or  slats,  and  had  more  or  less  connec- 
tion with  the  woodwork.  There  was  testi- 
mony which  tended  to  show  that,  after  the 
wiring  had  been  put  in,  the  wires  had  been 
unduly  loaded  with  lights,  which,  as  the  ex- 
perts say.  tends  to  concentrate  the  heat  to 
the  largest  wire,  and  has  a  tendency  to  un- 
duly Increase  the  heat  at  given  points,  and. 
If  at  those  points  it  strikes  the  wood,  may 
char  and  ultimately  cause  a  Are.  We  have 
not  attempted  to  state  all  the  evidence  In 
this  direction,  but  this  is  substantially  the 


purport  and  tendency  of  the  proof  wbicti 
was  ofFered. 

There  is  another  basis  on  which  the  ap- 
pellants attempt  to  rest  their  cause  of  ac- 
tion,— tlie  circumstances  of  the  fire.  There 
was  proof  that  In  the  evening,  along  about 
11,  a  chandelier  which  was  unlighted  In  tbu 
ladles'  waiting  room  fell.  The  depot  master 
immediately  telephoned  the  electric  light 
company  to  send  a  man  down.  For  what 
purpose,  and  what  sort  ^f  a  person  he  want- 
ed sent,  the  evidence  does  not  disclose.  There 
was  nothing  to  show  that  he  called  for  an 
electrical  expert,  or  a  man  who  was  com- 
petent to  determine  whether  the  condition 
was  a  dangerous  one.  A  man  reported,  pre- 
sumably and  ostensibly  from  the  electric 
light  company.  He  examined  the  chandelier, 
and  went  up  into  the  upper  story,  and  found 
the  fuse  had  burned  out  which  furnished  the 
light  In  that  section  of  the  depot  He  ap- 
parently made  no  extensive  examination  of 
the  condition  of  the  wiring.  He  was  not 
requested  by  -the  depot  master  to  do  other- 
wise than  to  ascertain  the  cause  for  the  fall 
of  the  chandelier  and  the  trouble  with  the 
lights,  and  to  see  that  In  this  respect  every- 
thing was  rendered  safe.  When  he  came 
downstairs  the  depot  master  inquired  of  him 
whether  there  was  any  danger,  and  he  rt»- 
plied  "No,"  and  stated  that  It  would  be  diffi- 
cult to  make  the  repair  that  night,  bat  he 
would  come  down  in  the  morning  and  re- 
pair the  wire  and  fix  up  the  lights.  With 
this  statement  the  depot  master  was  satis- 
fied, the  employe  went  away,  and  within 
less  than  an  hour  thereafter  a  fire  broke  out. 
W^e  do  not  know,  nor  are  we  advised  by  the 
record,  whether  this  was  caused  by  the  elec- 
tric current.  We  do  know  that  the  insulated 
covering  on  the  wire  in  one  of  the  rooms 
was  being  consumed,  to  the  observation  of 
one  of  the  employes  of  the  railroad  company ; 
and  we  do  know  from  the  exi>ert's  testimony 
that  this  indicated  that  some  fuse  had  failed 
to  burn  out,  and  that  there  was  an  undue 
current  In  that  locality.  Otherwise  than  by 
a  sort  of  guess,  there  Is  nothing  to  show 
that  the  fire  came  from  the  electric  current, 
although,  for  the  purposes  of  this  decision, 
we  are  quite  willing  to  assume  that  It  did. 

There  are  many  reasons  why  this  Judg- 
ment In  favor  of  the  electric  light  company 
must  be  sustained.  There  was  no  competent 
evidence  which  established  any  responsibil- 
ity on  the  part  of  the  electric  light  company 
for  the  original  vi^lring  or  for  its  Inspection. 
The  wiring  was  done  by  a  concern  with 
which  the  electric  light  company  had  no 
connection.  The  depot  company  hired  them 
and  paid  for  the  work,  and  they,  and  they 
only,  were  responsible  to  the  depot  people 
for  the  character  of  what  was  done.  Mani- 
festly, under  these  circumstances,  the  elec- 
tric light  company' canni^t  be  holden  for  any 
defect  either  in  the  character  of  the  material 
used,  or  in  the  negligent  and  unskillful  per- 
formance of  the  work.    To  state  the  evi- 
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dence  and  to  state  tbe  Bituatlon  is  to  dispose 
of  this  propoBltion.  The  only  theory  on 
which  It  Is  sought  to  hold  the  electric  light 
■company  is  that  they  had  knowledge  of  the 
insufficient  character  of  the  wire  and  the 
defective  construction,  and,  being  advised  of 
the  dangerous  character  of  the  current  which 
they  were  to  supply,  they  were  bound  to 
advise  tbe  depot  company  about  it,  and  had 
no  right  to  make  the  connection  and  turn 
the  current  on  without  advising  the  depot 
company  of  tbe  danger  attending  tbe  .use 
•of  electricity  for  lighting  purposes,  and  es- 
pecially about  the  danger  of  turning  on  the 
current  where  the  wiring  was  of  the  sort 
and  the  work  of  the  description  which  the 
proof  disclosed.  We  do  not  think  either 
proposition  can  be  maintained,  nor  that  there 
is  anything  in  the  case  which  Justifies  the 
application  if  defensible.  In  the  first  place, 
there  is  nothing  which  demonstrates  that  the 
electric  light  company  had  nny  knowledge 
either  o<  the  defective  character  of  the  wir- 
ing or  of  the  negligent  or  unskillful  con- 
struction. Stem's  knowledge  is  not  the 
knowledge  of  the  electric  light  company,  nor 
can  any  Information  which  he  acquired,  In 
view  of  tbe  way  in  which  he  acquired  it, 
be  Imputed  to  that  corporation.  He  was  not 
tbe  general  agent  of  the  corporation.  He 
was  an  employe  charged  with  certain  duties, 
and,  though  those  duties  were  of  a  super- 
visory nature,  they  in  no  sense  made  him 
the  representative  of  the  corporation.  So  that 
It  would  be  charged  with  the  knowledge 
which  he  casually  acquired  in  going  about 
the  city.  Since  there  was  no  connection  be- 
tween the  Union  Depot  Company  and  the 
electric  light  company,  and  because  the  work 
was  being  done  by  an  outside  firm  on  em- 
ployment by  the  depot  corjwration,  we  think 
It  quite  clear  that  tbe  knowledge  acquired 
by  Stern  was  not  knowledge  brought  home 
to  the  corporation.  We  do  not  need  to  dis- 
cuss or  consider  what  the  rule  Is  In  those 
cases  where  knowledge  has  once  been 
brought  home  to  a  corporation  or  to  an  agent 
of  a  corporation,  and  tbe  event  out  of  which 
their  responsibility  is  supposed  to  grow  oc- 
cnrs  long  subsequent  to  the  acquisition  of 
the  knowledge.  This  is  a  matter  which  ad- 
mits of  discussion,  but  we  are  not  required 
to  express  an  opinion  about  it  It  Is  always 
true  that  a  principal  Is  not  bound  by  knowl- 
edge acquired  by  an  agent  unless  that  knowl- 
edge Is  present  to  the  agent's  mind  at  the 
time  of  tbe  transaction  out  of  which  the  re- 
sponsibility grows.  We  need  only  cite  one 
authority  to  it  Campbell  v.  Bank,  22  Colo. 
177,  43  Pac.  1007.  This  case  Is  not  directly 
In  point,  nor  has  our  attention  been  called 
to  one  which  seems  to  be  entirely  applicable. 
If  Stern  ever  acquired  any  knowledge,  it 
was  entirely  unofficial,  and  it  was  not  at  the 
time  of  a  transaction  betweeq  the  Union 
Depot  Company  and  his  employers.  So  far 
as  the  evidence  discloses,  he  never  comraunl- 
.  cated'  the  information  to  any  of  the  officers 


or  directors  of  the  corporation.  .  The  fire 
.happened  years  after  the  wiring  was  done, 
and  years  after  the  connection  was  made. 
It  is  not  certain  that  Stern  was  in  the  em- 
pl<^  of  the  electric  light  company  when  the 
fire  occurred.  To  attempt  to  charge  the  elec- 
trlct  light  company  with  responsibility  be- 
cause of  this  casual  knowledge,  which  was 
not  communicated,  and  of  which  they  were 
not  advised  when  they  made  the  connection 
and  delivered  the  light,  and  of  which  they 
never  had  information,  so  far  as  the  proof 
shows,  would  carry  the  doctrine  of  the  re- 
sponsibility of  tbe  principal  because  of  the 
knowledge  of  his  agent  to  a  limit  which  is 
not  recognized  by  any  of  the  cases,  and 
which  is  not  Justified  by  any  legal  principle. 
We  do  not  assent  to  the  position  whicb  tbe 
appellants  take, — that  the  electric  light  com- 
pany had  no  business  to  deliver  the  current 
without  Informing  the  depot  company  of  the 
danger  attending  its  use,  and  particularly 
of  the  danger  attending  Its  use  -'vhere  the 
wiring  was  defective  or  its  construction  un- 
skillful and  negligent.  Where  parties  under- 
take to  wire,  their  own  property,  and  then 
apply  to  a  light  company  to  deliver  a  current 
to  light  the  building,  they  must  be  assumed 
to  take  all  risks  resulting  from  the  character 
of  the  wire  which  Is  put  In  the  building,  and 
the  method  of  construction  which  is  adopted 
In  putting  It  in.  We  do  not  believe  that  the 
principle  contained  In  some  cases  to  which 
our  attention  has  been  called,  notably,  Lan- 
nen  v.  Gaslight  Co.,  44  N.  Y.  459;  Parrant 
V.  Barnes,  2  C.  B.  (N.  S.)  653;  Thomas  x. 
Winchester,  6  N.  T.  397;  Wellington  v.  OH 
Co.,  104  Mass.  64,— is  at  all  applicable.  In 
those  cases.  It  wilt  be  observed,  the  injnry 
was  done  to  an  individual  because  of  the 
undisclosed,  dangerous  character  of  the  ma- 
terial sold,  or  the  negligent  conduct  of  an 
agent.  They  were  not  cases  In  which  Injury 
was  done  to  property.  Besides,  the  danger- 
ous character  of  the  article  was  not  known, 
nnderstood,  or  readily  ascertainable  by  the 
Individual  to  whom  the  stuff  was  furnished. 
This  Is,  of  course,  true  with  reference  to 
explosive  oil,  with  reference  to  the  nitric 
acid  carboy,  and  with  reference  to  the  ex- 
tract of  belladonna.  No  such  condition  or 
circumstances  attended  the  supply  of  the 
electric  current  It  Is  a  matter  of  common 
knowledge,  and  in  fact  of  universal  knowl- 
edge, that  an  electric  current  Is  dangerous, 
and  must  be  discreetly  and  prudently  han- 
dled In  order  to  avoid  danger  either  to  life 
or  to  property.  We  are  quite  ready  to  con- 
cede that  when  an-  electric  light  company 
undertakes  to  supply  a  dangerous  current 
to  a  dwelling  house  or  to  a  building,  they 
are  bound  to  see  that  the  wires  they  put  in 
and  the  connections  they  make  are  properly 
Insulated  and  protected,  so  that  no  harm 
will  come  to  the  property.  Where,  however, 
they  are  only  employed  to  deliver  the  cur- 
rent by  connection  with  wiring  already  made 
by  tbe  individual  who  owns  the  property,  It 


Digitized  by 


Lnoogle. 


952 


63  PACIFIC  REPORTEB. 


(Cola 


■eems  to  ns  that  their  responsibility  ends 
when  the  connection  is  properiy  made  un; 
der  proper  conditions,  and  they  deliver  the 
current  in  a  manner  which  will  protect  Iratli 
life  and  property.  We  do  not  l)eUeve  any 
Buch  responBibility  rests  on  the  company  as 
to  require  them  to  advise  the  persons  who 
apply  foi:  the  connection  that  they  must  see 
to  it  that  the  wiring  is  of  a  certain  class 
or  description,  that  it  is  insulated  in  a  par- 
ticular manner,  and  that  there  is  no  con- 
nection between  it  and  the  woodwork,  and, 
failing  in  this,  that  they  will  be  liable  tor 
any  damages  which  may  happen  because  of 
the  negligent  or  unskiiif  ui  nature  of  the  con- 
struction. When  parties  wire  houses,  they 
are  supposed  to  hare  done  it  intelligently, 
and  to  have  hired  competent  persons  for  the 
purpose,  to  whom  alone  they  must  look  in 
case  the  work  is  improperly  and  unsklllfully 
done. 

There  is  still  another  reason  why  the  ap- 
pellants must  tall.  They  did  not  show  Uiat 
the  electric  light  company  was  responsible  tor 
the  conduct  of  the  man  who  was  sent  there  to 
look  after  the  property  at  the  time  the  chande- 
lier fell.  There  Is  no  proof  that  the  depot 
master  had  any  right  to  either  inquire  of  the 
employ^,  or  rely  on  liis  answer,  in  settling  the 
question  of  the  presence  or  absence  of  danger. 
The  chandelier  feU,  and  naturally  put  out 
some  of  the  lights,  and  they  telephoned  for  a 
man  to  come  down  and  attend  to  the  matter. 
This  be  did,  and  when  be  weht  up  to  the  lo- 
caUty  of  the  accident  he  discdvered  that  the 
fuse  had  burned  out,  which  put  out  the  light, 
and  probably  caused  the  destruction  of  the 
whre,  which  permitted  the  chandelier  to  tall, 
though  the  latter  proposition  is  not  clear. 
When  tie  came  down  be  was  inquired  of  by 
the  depot  master  whether  there  was  any  dan- 
ger, to  which  be  responded  "No."  There  is 
nothing  which  demonstrates  that  he  could 
bind  the  light  company  by  tills  declaration.  A 
workman  sent  to  repair  is  not  necessarily  one 
who  is  competent  to  advise.  It  might  be  true 
the  electric  light  company  would  be  quite  will- 
ing to  be!  held  responsible  for  the  work  done 
by  the  employs,  or  held  responsible  tor  his  ex- 
amination as  to  what  ought  to  l>e  done  in  an 
emergency  of  that  description.  This,  however, 
in  no  manner  establishes  the  tact  that  the 
company  would  be  willing  to  be  held  respon- 
sible, or  ought  to  be  held  responsible,  for  a 
statement  that  the  gederai  situation  was  such 
as  to  be  free  from  danger.  This  would  as- 
sume a  knowledge  on  his  part  of  the  condi- 
tion of  the  wiring  all  over  the  building,  and 
would  presume  an  examination  of  the  general 
situation  to  enable  him  to  answer  tliat  direct 
question,  and  so  answer  it  that  the  depot  com- 
pany could  rely  on  it,  and  in  case  of  failure 
hold  the  electric  light  company  responsible. 
We  do  not  believe  his  agency  or  his  relations 
to  the  company  were  sufficiently  established 
to  bind  the  company  by  his  declarations. 
Even  though  this  position  t>e  not  well  taken, 
it  is  true,  on  the  evidence,  that  the  condition 


was  not  such  as  to  require  that  the  current 
should  be  shut  off  when  the  employfi  weni 
there.  It  is  quite  possible  that  Iiis  statement 
was  absolutely  true.  It  is  likewise  possible 
that  there  may  have'  been  elsewhere  in  the 
building  defective  material  or  negligent  con- 
struction wtUch  resulted  in  the  tire.  It  is 
equally  possible,  and  the  contrary  presomption 
may  not  be  indulged  in  under  ttie  evidence, 
that  the  flie  did  not  break  out  because  of  the 
accident,  or  of  anything  resulting  from  it,  but 
because  of  the  condition  wliich  had  thereto- 
fore existed,  and  which  culminated  wtien  the 
connection  with  the  chandelier  broke.  Tlie 
testimony  of  the  experts  is  to  the  point  ttiat 
where  the  insulation  is  defective  and  the  wir- 
ing is  attached  to  woodwork,  with  an  excess 
cm  rent.  It  may  char  and  break  out  in  fire. 
Tills  may  be  precisely  what  happened.  There 
is  nothing  which  tends  to  prove  that  the  fire 
was  caused  by  the  brealcage  which  the  employ^ 
was  sent  to  investigate  and  repair.  We  ttiink, 
however,  the  affirmance  of  the  Judgment  can 
be  very  safely  rested  on  the  broad  proposition 
that  the  electric  light  company  had  nothing  to 
do  with  the  furnishing  of  the  wiring  wtilch 
was  put  into  the  building,  or  with  its  attach- 
ment to  the  structmre,  and,  it  any  injury  liap- 
pened  or  a  fire  broke  out  because  of  defective 
wiring  or  negligent  construction,  it  Is  a  matter 
tor  wliich  that  corporation  cannot  tie  held  re- 
sponsible. The  depot  company  hired  an  inde- 
pendent firm  to  put  it  in,  and  neither  they  nor 
anybody  in  privity  with  them  can  look  to  any- 
body except  the  contractors  who  did  the  work 
We  can  discover  nothing  in  the  proof  which 
would  warrant  us  to  disturb  the  Judgment, 
which  will  accordingly  be  aflBrmed.    Affirmed. 


(16  Colo.  App.  7S> 

MEISS  T.  MBIS3. 
(Court  of  Appeals  of  Colorado.    Feb.  11,  1901.) 

DIVORCE— ALIMONY— ORDER— APPE!ALr.^JXIRlS- 
DICTION— COURT  OP  APPEAL.S. 
Where  a  citation  for  contempt  for  failure 
to  pay  alimony  was  sustained,  and  petition  for 
an  order  declaring  the  decree  for  alimony  sat- 
isfied by  agreement  denied,  and  defendant  was 
ordered  to  pay  the  alimony  originally  decreed, 
an  appeal  from  such  order  will  not  lie  to  the 
court  of  appeals,  since  it  is  part  of  a  divorce 
proceeding,  of  which  such  court  has  no  juris- 
diction. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Suit  for  divorce  by  Sadie  Melss  against 
George  Melss.  From  an  order  sustaining  a 
citation  for  contempt,  and  denying  his  peti- 
tion for  an  order  declaring  the  decree  for 
alimony  satisded,  defendant  appeals.  Dis- 
missed. 

N.  Q.  Tanquary,  for  appellant  Lucius  W. 
Hoyt,  for  appellee. 

WILSON,  J.  In  April,  1887,  in  a  suit 
pending  in  the  court  from  which  this  appeal 
is  taken,  in  which  the  appellee  was  plaintilT 
and  the  appellant  waa  defendant,  tfae  court 
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rendered  a  decree  of  divorce,  and  also  for 
alimony  to  the  plaintiff  In  a  certain  sum, 
to  be  paid  by  the  defendant  until  the  furtber 
order  of  the  court  In  August,  1898,  tbe  de- 
fendant filed  in  tbe  court  what  he  termed  a 
petition,  setting  forth  that  subsequent  to 
the  rendition  of  tbe  decree  for  divorce  and 
alimony  he  bad  settled  in  full  the  decree  for 
alimony  in  pursuance  of  a  contract  and  agree- 
ment entered  Into  between  him  and  the  plain- 
tiff, the  terms  of  which  be  set  forth;  where^ 
fore  he  prayed  an  order  of  the  court  declar- 
ing said  decree  for  alimony  completely  and 
fully  satisfied.  Shortly  thereafter  tbe  court, 
upon  motion  of  tbe  plaintiff,  directed  the  Is- 
suance of  a  citation  directing  the  defendant 
to  appear  on  a  day  specified,  and  show  cause, 
If  any  he  might  have,  why  he  should  not  be 
held  In  contempt  of  court  for  failure  to  com- 
ply with  tbe  order  and  Judgment  of  the  court 
decreeing  tbe  payment  of  alimony  to  tbe 
plaintiff.  Tbe  defendant  made  answer  to 
tbe  citation,  setting  forth  snbstantially  the 
same  facts  as  in  bis  petition.  A  hearing  was 
had  by  the  court  at  tbe  same  time  both  upon 
tbe  citation  of  tbe  defendant  and  upon  his 
petition.  Evidence  was  heard  on  -behalf  of 
both  parties,  and  at  its  conclusion  the  court 
sustained  tbe  citation,  and  denied  the  peti- 
tion of  defendant,  and  it  was  ordered  that 
tbe  defendant  pay  to  plaintiff  the  sum  orig- 
inally decreed  for  alimony  from  tbe  date  of 
the  last  payment  made  by  the  defendant  to 
the  day  of  the  bearing.  From  this  defend- 
ant appeals  to  this  court.  The  plaintiff  moves 
to  dismiss  the  appeal  on  the  ground  that  this 
court  has  no  Jurisdiction. 

Since  the  appeal  In  this  cause  was  taken, 
the  sole  question  presented  for  our  determi- 
nation—namely, the  jurisdiction  of  this  court 
—has  been  twice  expressly  decided  in  this 
court,  and  also  by  the  supreme  court.  Un- 
der tbe  authority  of  these  decisions  it  must 
be  held  that  the  motion  to  dismiss  for  want 
of  Jurisdiction  is  well  taken.  Mercer  t>  Mer- 
cer, 13  Colo.  App.  237,  57  Pac.  750;  Elekhoff 
T.  Elekhoff,  14  Colo.  App.  127,  59  Pac.  411; 
Mercer  v.  Mercer,  27  Colo.  — ,  60  Pac  349; 
Elekhoff  V.  Elekhoff,  27  Colo.  — ,  61  Pac. 
225.  The  main  action  in  this  case  was  for 
a  divorce,  and  under  the  decisions  dted  this 
court  has  no  appellate  Jurisdiction  in  such 
cases.  Tbe  order  or  judgment  for  albnony 
grows  out  of  tbe  main  case,  and  is  insepara- 
ble from  it  It  is  a  mere  incident  to  it  and 
"It  goes  where  tbe  principal  goes."  Tbe  or- 
.  der  from  which  an  appeal  is  here  sought  was 
one  made  in  the  Identical  cause  in  which 
the  decree  was  rendered  for  divorce.  The 
petition  of  defendant  was  simply  a  motion  in 
tbe  cause.  It  had  no  other  nor  furtber  force 
or  effect  The  entire  proceedings  In  which 
tbe  order  was  made  were  in  tbe  same  cause. 
It  is  true  that  they  affected  only  one  part  of 
the  decree,— that  a  money  Judgment  awarding 
alimony,— but  It  was  a  part  and  parcel  of  the 
same  Judgment  in  which  a  divorce  was  de- 
creed,  vbolly   growing   out  of   and   being 


dependent  upon  tbe  proceedings  and  decree 
for  divorce.  For  the  reasons  fully  given  in 
tbe  cases  to  which  we  have  referred,  this 
court  Is  without  appellate  Jurisdiction.  Hav- 
ing no  jurisdiction  of  the  main  action,  it  has 
none  of  any  part  of  it  nor  of  any  incident 
to  it  Tbe  motion  will  be  sustained,  and  tbe 
appeal  dismissed.    Appeal  dismissed. 


as  Colo.  App.  80) 

HOWARD  T.  OBAYBEHL  et  al. 
(Oonrt  of  Appeals  of  Colorado.    Feb.  11,  1901.) 

EVIDENCE-^rUDGMBNTS— ASSIGNMENT- 
CANCELLATION— SETTING  ASIDE. 

1.  J.  assigned  a  judgment  in  replevin  against 
E.  to  H.,  of  which  assigmnent  E.'s  attorney 
knew.  A  stipulation  was  made  subsequently 
in  a  divorce  suit  between  J.  and  E.,  by  £l's  at- 
torney and  H.,  attorney  for  J.,  which  recited 
simply  that  no  alimony  would  be  sought.  E.'s 
attorney  swore  that  the  stipulation  was  made 
in  consideration  of  the  cancellation  of  such 
replevin  judgment  H.  and  his  law  partner 
swore  that  it  was  made  in  consideration  of 
their  not  urging  the  defense  of  adultery  on  E.'s 
part  in  the  divorce  suit.  Held,  that  the  evi- 
dence did  not  sustain  the  finding  that  the  stip- 
ulation was  made  in  consideration  of  canceling 
snch  judgment 

2.  Where  tbe  only  defense  pleaded  in  a  suit 
on  an  appeal  bond  in  replevin  by  the  assignee 
of  the  bond  and  judgment  was  that  the  assign- 
or had  agreed  to  cancel  such  judgment  for  a 
consideration,  and  the  as-signor  had  assigned 
the  judgment  previous  to  such  agreement,  to 
the  knowledge  of  tlie  defendant,  judgment  for 
the  defendant  was  error,  since  the  parties  to  a 
suit,  knowing  of  the  assignment  of  the  judg- 
ment therein,  could  not  cancel  it  to  the  preju- 
dice of  the  assignee. 

S.  Where  the  evidence  that  a  stipulation  was 
made  in  consideration  of  an  agreement  to  can- 
cel a  certain  judgment  was  almost  overcome 
by  the  terms  of  the  stipulation  itself,  which 
made  no  mention  of  such  consideration,  it  was 
error  to  set  aside  such  judgment  on  such  evi- 
dence. 

Appeal  from  district  court  Arapahoe  coun- 
ty. 

Action  on  appeal  bond  in  replevin  by  Hen- 
ry Howard  against  Emily  a  Graybehl  and 
others.  From  a  Judgment  In  favor  of  de- 
fendants, plaintiff  appeals.    Reversed. 

Allen  &  Webster,  for  appellant  Ward  & 
Ward,  for  appellees. 

BISSELL,  P.  J.  John  Graybehl  bad  Judg- 
ment on  the  ICth  day  of  October,  1893, 
against  bis  wife,  Emily,  in  a  replevin  suit 
over  a  lot  of  household  stuff.  The  judgment 
was  for  the  return,  or  In  lieu  thereof  the 
payment  of  $300  and  costs.  This  somewhat 
singular  condition  of  affairs  grew  out  of 
another,  litigation  between  them,  wherein 
Emily  brought  an  action  for  divorce  against 
John,  praying  alimony,  in  which  latter  suit 
John  had  answered  in  denial,  and  with  a 
counter  charge  of  adultery.  The  replevin  suit 
seems  to  have  been  brought  very  much  on 
tbe  allopathic  theory  of  a  counter  irritant 
All  this  was  In  1893.  Matters  dragged  along 
for  quite  a  while  in  tbe  county  court  It 
finally  went  to  Judgment  and  was  appealed 
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to  the  district  court  On  the  appeal  a  bond 
was  executed  by  Emily  Graybehl,  X.  Q.  Tan- 
quary,  her  attorney,  and  F.  E.  Carrlnger.  In 
1895  the  replevin  Judgment  was  assigned 
to  Howard  &  Howard,  who  had  been  attor- 
neys for  Graybehl,  and  probably  still  were; 
and  presumably,  and  as  it  is  alleged,  for  a 
valuable  consideration,  the  bond  itself  was 
transferred  in  1896.  Of  this  assignment  of 
the  Judgment  to  Howard  &  Howard  the  rec- 
ord clearly  shows  that  Mrs.  Graybehl  and 
Tanquary  had  notice.  Either  a  copy  of  the 
assignment  or  a  notice  of  it  was  served  on 
Mrs.  Graybehl  where  she  was  at  work,  and 
information  about  it  was  given  to  Tanquary. 
When  the  divorce  case  was  about  to  be 
reached  for  trial,  and  Graybehl's  attorneys 
were  commencing  to  hunt  up  evidence  aguiust 
Mrs.  Graybehl  to  support  their  counter 
charge,  negotiations  were  entered  into  be- 
tween Howard  &  Howard  and  Tanquary. 
There  is  a  wide  variance  between  the  law- 
yers, who  were  both  witnesses,  as  to  what 
occurred,— Tanquary  asserting,  on  one  side, 
that  they  came  to  him  and  were  frequently  in 
his  office;  and,  on  the  other  side,  that  the 
propositions  came  to  them  from  Tanquary, 
and  that  he  was  the  one  who  proposed  that 
they  should  make  some  adjustment  concern- 
ing this  counter  charge  of  adultery.  Tan- 
quary asserted  that  the  agreement  was  that 
the  claim  for  permanent  alimony  In  the  di- 
vorce suit  should  be  abandoned,  and  as  a 
consideration  therefor  Mr.  Graybehl  should 
either  transfer  or  satisfy  this  Judgment  in 
replevin,  and  Mrs.  Graybehl  should  keep  the 
goods.  The  record  discloses  that  the  goods 
were  taken  under  the  writ,  but  were  in  the 
possession  of  Mrs.  Graybehl,  or,  rather.  In 
Tanquary's  possession,  in  one  of  his  bouses, 
for  a  long  time,  though  he  states  that  he  had 
returned  them  to  her  before  these  negotia- 
tions begun.  However  this  may  be,  the 
point  in  dispute  between  the  parties  Is  with 
reference  to  the  consideration  of  the  stipula- 
tion. This  stipulation  was  In  the  divorce 
case,  and  is,  substantially,  that,  the  matter 
of  alimony  having  been  fully  adjusted,  it  is 
agreed  that  no  proof  in  relation  to  it  shall 
be  given  on  the  trial,  and  uo  alimony  should 
be  asked.  This  was  signed  by  Tanquary, 
attorney  for  the  plaintiff,  aud  by  Henry  How- 
ard, Jr.,  as  attorney  for  the  defendant.  It 
will  be  observed  that  it  contains  nothing 
about  the  satisfaction  of  the  Judgment  or 
the  dismissal  of  the  appeal  or  the  suit,  or  the 
retention  of  the  goods  by  Mrs.  Graybehl. 
In  fact,  it  Is  utterly  silent  except  on  the  one 
question  of  the  waiver  of  any  claim 'for  ali- 
mony. The  Howards  insist  that  this  was  on 
an  agreement  that  they  should  abandon  and 
make  no  proof  about  their  counter  charge  of 
adultery.  They  insist  that  the  paper  was 
signed  in  their  office,  and  not  in  Tanquary's. 
We  must  concede  the  weight  of  the  tesHraony 
is  undoubtedly  with  them,  both  as  to  the 
circumstances  of  the  negotiation,  and  the  con- 
sideration on  which  the  stipulation  was  bas- 


ed. It  Is  quite  Impossible  for  us  to  under- 
stand how  It  could  happen  that  a  stipula- 
tion abandoning  the  claim  for  alimony  sliould 
be  signed  by  the  parties,  based  wholly  on 
the  consideration  of  the  satisfaction  of  a 
judgment  then  in  esse,  and  the  retention  of 
the  goods  which  were  the  subject-matter  of 
the  suit  by  the  Judgment  defendant  agreed 
upon,  and  It  contain  nothing  about  it.  If  the 
agreement  bad  been  made  between  two  lay- 
men, this  might  possibly  be  true.  Entered 
into  between  counsel  who  are  supposed  to  be 
learned  in  the  law,  and  to  know  what  is  nec- 
essary to  preserve  and  protect  the  rights  of 
the  parties.  It  Is  quite  past  our  comprehen- 
sion. The  only  reasonable  conclusion  attont 
it  Is  that  the  Howards'  contention  Is  right, 
and  "that  this  waiver  of  a  claim  for  alimony 
was  really  stipulated  in  order  to  avoid  and 
get  rid  of  the  counter  charge  of  adultery,  and 
the  necessity  either  to  attempt  to  make  proof 
to  the  contrary,  or  get  Into  a  record  matters 
which  should  reflect  upon  the  personal  char- 
acter and  reputation  of  Tanquary's  client. 
If  we  were  compelled  to  decide  the  qoestion, 
we  should  undoubtedly  hold  that  the  conten- 
tion that  the  Htipulation  was  based  on  this 
consideration  was  not  supported  by  the  tes- 
timony. 

We  do  not,  however,  necessarily  base  our 
Judgment  on  this  matter.  There  is  a  legal 
proposition  from  which  there  is  no  escape, 
and  which  must  reverse  this  Judgment 
There  was  no  plea  or  defense  interposed  to 
this  action  on  the  bond,  except  a  recital  of 
these  facts  respecting  the  stipulation.  The 
matter  was  pleaded  as  an  agreement  between 
John  Graybehl  and  Emily  Graybehl,  and  to 
the  point  that  these  parties  agreed  that  in 
lieu  of  alimony  Emily  should  retain  posses- 
sion and  control  of  the  property,  and  that  the 
Judgment  should  be  satisiied  of  record.  As 
pleaded,  this  was  an  agreement  between  the 
respective  parties  to  the  two  different  suits, 
—the  divorce  and  the  replevin  suit.  At  that 
time  the  Judgment  was  not  owned  by  John 
Graybehl,  nor  bad  he  any  Interest  In  It  It 
may  be,— though  we  do  not  undertake  to  say, 
—had  the  record  disclosed  the  assignment  to 
the  Howards  to  have  been  without  considera- 
tion, and  that  John  still  had  an  Interest 
the  agreement  might  have  been  binding,  and, 
once  established  or  found  to  have  been  made, 
would  operate  as  a  bar  to  the  suit  Howard, 
to  whom  title  in  the  bond  and  Judgment  now 
rests,  could  only  maintain  his  suit  and  re- 
cover against  the  sureties  on  the  theory  of  an  ■ 
ownership  for  a  valuable  consideration.  We 
are  not  satisfactorily  advised  what  the  fact 
may  be.  As  we  before  said,  it  was  pleaded 
as  an  agreement  between  the  parties.  The 
evidence  clearly  demonstrates  that  there  had 
been  a  transfer  of  the  Judgment  to  Howard 
long  prior  to  the  making  of  the  stipulation,  to 
the  knowledge  of  both  Mrs.  Graybehl  and 
her  attorney,  Tanquary.  Manifestly,  It  was 
quite  Impossible  for  the  two  parties  to  the  suit 
to  make  any  agreement  for  the  satisfaction 
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of  the  Judgment  and  the  dismissal  ot  the  ac- 
tion to  the  prejudice  of  the  assignee  of  tta« 
Judgment,  they  being  advised  of  the  situa- 
tion of  the  title.  It  may  be  quite  true  Mrs. 
Graybehl  would  have  a  remedy,  and  possibly 
the  bondsmen  might  have  a  remedy  against 
Graybehl  for  a  breach  of  the  agreement,  the 
agreement  having  been  found  to  have  been 
made.  This  remedy,  however,  does  not  con- 
sist of  a  defense  to  the  action  on  the  bond, 
which  belongs  to  somebody  else,  but  In  an 
action  for  a  breach  of  his  agreement  to  pro- 
tect Mrs.  Graybehl  In  the  possession  of  the 
property.  We  are  not  prepared  to  say.  If  the 
plea  had  been  In  different  shape,  and  It  had 
been  pleaded  by  way  of  estoppel  against  the 
Howards,  who  owned  the  Judgment,  and  It 
bad  been  charged  that  they  were  the  owners 
and  made  the  agreement  intending  to  bind 
both  themselves  and  Mr.  Graybehl,  or  that 
they  misled  these  parties  to  their  prejudice 
because  of  their  procedure,  and  committed  a 
fraud  on  Mrs.  Graybehl,  still  owning  and 
asserting  tbelr  title  to  the  Judgment,  such  a 
plea  might  not  be  available.  The  matter  was 
not  so  pleaded,  but  was  set  up  as  an  agree- 
ment between  John  and  Emily. 

We  likewise  see  very  grave  difficulties 
about  setting  aside  a  Judgment  on  this  kind 
of  testimony.  A  Judgment  Is  a  very  grave 
thing,  and  even  in  equity,  which  is  the  only 
Jurisdiction  having  power  to  cancel  Judg- 
ments, which  are  solemn  adjudications  of  rec- 
ord, it  would  not  be  vacated  or  set  aside  on 
parol  testimony  unless  it  is  exceedingly  clear, 
satisfactory,  and  convincing.  The  testimony 
In  this  case  reaches  no  such  level,  and  in  fact 
Is  almost,  as  we  look  at  It,  entirely  overcome 
by  the  terms  of  the  stipulation,  which  make 
no  mention  of  the  consideration,  to  wit,  the 
satisfaction  of  the  Judgment  and  the  transfer 
of  the  title  to  the  property.  Even  though  by 
construction  the  answer  might  be  taken  to 
state  an  ample  consideration,  or  to  set  up 
matters  which  embrace  the  subject-matter  of 
a  plea  In  estoppel,  we  are  quite  of  the  opin- 
ion that,  without  some  element  of  fraud  or  de- 
celt,  the  Howards  would  not  be  estopped,  so 
long  as  Mrs.  Graybehl  and  her  attorney,  Tan- 
quary,  had  full  knowledge  of  the  situation  of 
the  title,  unless  there  was  some  sort  of  a  con- 
sideration moving  between  Mrs.  Graybehl 
and  the  Howards.  This,  of  course.  Is  on  the 
hypothesis  that  the  Howards  held  title  for  a 
valuable  consideration,— either  money  paid, 
or  property  turned  over,  or  services  rendered. 
Holding  good  title  on  an  adequate  considera- 
tion, which  we  assume  under  the  proof,  there 
most  be  some  contract  or  stipulation  to  bar 
them  from  asserting  the  Judgment  We  are 
compelled  to  express  our  opinion  in  this  gen- 
eral fashion  because  the  negotiations  were 
bad  between  two  attorneys.  We  therefore 
find  it  exceedingly  difficult  to  Imagine  that 
Mr.  Tanquary  could  have  been  deceived  or 
misled  about  the  matter.  He  knew  or  ought 
to  have  known  that  Graybehl  was  In  no  situa- 
tion or  condition  to  negotiate  for  the  satis- 


faction of  the  Judgment  while  Howard  held 
and  owned  It  He  had  no  right  to  assume 
that  John  Graybehl  bad  the  power  to  make 
any  stipulation  about  the  Judgment  He  could 
hardly  claim  to  have  been  deceived  or  mis- 
led, and,  if  he  took  chances  that  this  would 
be  operative  as  an  estoppel,  be  cannot  be 
heard  to  complain  because  he  Is  now  called 
on  to  respond  and  pay  the  penalty  of  the  bond 
to  which  be  subscribed. 

Taking  the  whole  case  together  as  It  stands, 
we  do  not  believe  tlyit  the  testimony  warrant- 
ed the  Judgment  or  that  It  can  be  upheld 
upon  any  known  and  well-established  prin- 
ciple of  law;  and  It  will  therefore  be  re- 
versed and  sent  back  for  further  proceedings 
in  conformity  with  this  opinion,     Reversed. 


a*  Colo.  A.  UO) 
SMITH  et  al.  ▼.  STUBBS  et  aL 
(Oonrt  of  Appeals  ot  Oolorado.    Feb.  11,  1901.) 

RBPLBVIN— FORTHCOMINO     BOND— ViOJDiTT- 
ACTION—PAHTIB3— PLEADING. 

1.  A  forthcoming  bond  given  by  defendant  In 
replevin  bound  the  obligor  to  the  sheriff,  instead 
of  to  the  plaintiff,  as  required  by  Mills'  Ann. 
Code,  i  83;  bat  it  was  conditioned  for  the  de- 
livery of  the  property,  or  the  payment  of  its 
value  to  plaintiff,  and  not  to  the  sheriff,  the 
nominal  oblipcee.  field,  that  the  bond  was  val- 
id, and  binding  on  the  sureties  as  a  common- 
law  obligation. 

2.  Plaintiffs  in  replevin  may  soe  in  their 
own  names  on  a  forthcoming  bond  executed 
for  their  exclusive  benefit  which  has  been  as- 
signed to  them  by  the  sheriff,  the  nominal 
obligee. 

3.  An  objection  that  a  partnership  cannot  sue 
because  of  its  failure  to  file  a  list  of  members 
with  the  county  clerk,  as  required  by  Sess. 
Laws  1897,  p.  248,  most  be  raised  by  answer, 
and  not  by  demnrrer. 

4.  To  aver  a  fact  on  information  and  belief 
is  insufficient  where,  from  the  very  nature  ot 
the  fact  alleged,  it  must  be  within  the  knowl- 
edge of  the  pleader. 

5.  Where  sureties  on  a  forthcoming  bond  giv- 
en by  defendant  in  replovin  set  up  the  defense 
that  they  have  been  discharged  by  reason  of 
an  agreement  between  plaintiff  and  defendant 
by  which  the  proceedings  in  the  replevin  were 

Eostponed  without  their  consent  it  is  not  snf- 
cient  for  them  to  aver  that  the  agreement  was 
valid,  but  the  facts  showing  its  validity  must 
be  disclosed. 

Appeal  from  district  court,  San  Joan  cotm- 
ty. 

Action  by  F.  L.  Stnbbs  and  another  against 
W.  H.  Smith  and  others.  From  a  Judgment 
for  plaintiffs,  defendants  appeal    Affirmed. 

Buchanan  &  Searcy  and  J.  T.  Whltelaw, 
for  appellants.  Barnes  &  Barnes,  for  appel- 
lees. 

THOMSON,  J.  In  August  1892,  Stubbs  & 
Jakway  brought  replevin  against  George  A. 
Smith,  J.  T.  Smith,  and  W.  H.  Smith  to  re- 
cover the  possession  of  certain  specific  per- 
sonal property.  The  sheriff  executed  the 
writ  by  taking  the  property  Into  his  posses- 
sion, and  thereupon  W.  EL  Smith,  as  prin- 
cipal, and  the  appellants  herein,  as  sureties, 
executed  and  delivered  to  the  sheriff  the  fol- 


Digitized  by 


Google 


859 


63  PACIFIC  REPORTSB. 


(Cola 


lowing  writing  obligatory:  "Know  aU  men 
by  tbese  presents,  that  we,  W.  H.  Smith,  B. 
Ik  Roberts,  Morris  Lonergan,  Geo.  HemphlU, 
and  Jog.  Bordelean,  are  held  and  firmly 
t>ound  onto  Henry  Sherman,  sheriff  of  the 
county  of  San  Juan,  in 'the  state  of  Colorado, 
and  to  his  executors,  administrators,  and  as- 
signs, In  the  penal  sum  of  thirty-two  hundred 
dollars,  lawful  money  of  the  United  States, 
for  the  payment  of  which  sum  we  bereby 
Jointly  and  severally  bind  ourselves,  our  heirs, 
executors,  and  administrators.  The  condi- 
tion of  this  obligation  is  such  that  whereas, 
a  certain  writ  of  replevin  was  lately  Issued 
from  the  district  court  of  said  county  of  San 
Juan  in  favor  of  Stubbs  &  Jakway,  plain- 
tiffs, and  against  the  above-bounden  W.  H. 
Smith,  defendant,  dated  the  29th  day  of  Au- 
gust, eighteen  hundred  and  ninety-two,  and  di- 
rected to  the  sheriff  of  said  county  to  execute, 
by  virtue  of  which  said  writ  the  said  sheriff, 
Henry  Sherman,  has  levied  upon  and  taliLen 
as  the  personal  property  of  the  said  defend- 
ant *  *  *;  and  whereas,  the  said  W.  H. 
Smith,  defendant,  is  desirous  of  retaining  the 
said  property  in  bis  possession,  according  to 
the  provisions  of  the  statute:  Now,  If  the 
■aid  W.  H.  Smith,  defendant,  shall  liave  or 
cause  the  said  property  to  be  forthcoming  and 
delivered  to  the  said  plaintiff.  If  the  delivery 
be  adjudged,  and  for  the  payment  to  blm  of 
such  sums  as  may,  for  any  cause,  be  recov- 
ered against  the  defendant  herein  In  said 
county  of  San  Juan,  and  shall  not  In  the 
meantime  dispose  of  or  injure  the  said  prop- 
erty, or  any  part  thereof,  nor  suffer  or  per- 
mit the  same  to  be  disposed  of,  or  injured,  or 
diminished  in  value,  then  this  obligation  to  be 
null  and  void;  otherwise,  to  remain  In  full 
force  and  effect.  Witness  our  hands  and 
seals  this  31st  day  of  August,  eighteen  hun- 
dred and  ninety-two.  W.  H.  Smith.  [Seal.] 
B.  L.  Roberts.  [Seal.]  Morris  Lonergan. 
[Seal.]  Geo.  Hemphill.  [Seal.]  Jos.  Bor- 
delean. [Seal.]"  Upon  the  execution  of  the 
foregoing  Instrument  the  sheriff  delivered  the 
property  he  had  taken  by  virtue  of  the  writ 
to  W.  H.  Smith.  In  180C  a  trial  of  the  cause 
resulted  In  a  verdict  for  the  replevin  plain- 
tiffs, and  a  judgment  against  W.  H.  Smith 
for  the  delivery  of  the  property  to  them;  or. 
In  case  the  delivery  could  not  be  had,  for  the 
sum  of  $1,000,  the  value  of  the  property,  and 
for  costs.  An  execution  was  issued  on  the 
Judgment  commanding  the  sheriff  to  cause 
the  property  to  be  delivered  to  the  plaintiffs, 
or,  in  case  of  failure  In  that,  to  cause  to  be 
made  the  $1,000  and  costs.  The  execution 
was  returned  wholly  unsatisfied.  Henry 
Sherman,  sheriff,  then  assigned  the  forth- 
coming bond  to  Stubbs  &  Jakway,  who 
brought  this  suit  upon  it  against  the  sureties, 
assigning  as  breaches  of  Its  conditions  the 
recovery  of  the  Judgment  in  replevin,  and 
the  failure  of  the  principal  obligor,  W.  H. 
Smith,  to  deliver  the  property  to  the  plain- 
tiffs, or  pay  its  adjudged  value.  A  demur- 
rer to  the  complaint  was  overruled,  and  the 


defendants  answered.  The  qnestlons  aris- 
ing upon  their  answer  will  be  considered  far- 
ther on.  The  plaintiffs  had  Judgment,  and 
the  defendants  appealed. 

It  li  very  strongly  urged  for  the  defend- 
ants that  the  bond  in  suit  is  not  valid  as  a 
statutory  bond  for  the  reasons  that  It  was 
not  made  to  the  person  designated  by  the 
statute;  tbat  it  was  executed  by  only  one 
of  the  defendants,  and  that  it  contains  con- 
ditions not  prescribed  by  the  statute;  and 
that  It  is  void  as  a  common-law  bond,  be- 
cause it  was  supported  by  no  sufficient  con- 
sideration. We  shall  subject  these  proposi- 
tions to  a  careful  examination.  The  follow- 
ing Is  the  statutory  provision  concerning 
forthcoming  bonds  in  replevin:  "At  any  time 
within  forty-eight  hours  from  the  time  of 
the  taking  of  the  property  and  the  service  of 
the  writ,  the  defendant  may,  if  he  do  not  ex- 
cept to  the  sureties  of  the  plaintiff,  require 
the  return  of  the  property  upon  giving  to  the 
sheriff  a  written  undertaking,  executed  by 
two  or  more  sufficient  sureties  who  shall  Jus- 
tify before  such  undertaking  shall  be  accept- 
ed or  approved,  to  the  effect  that  they  are 
bound  to  the  plaintiff  in  doable  the  vaine  of 
the  property,  as  stated  in  the  affidavit  ot  the 
plaintiff,  for  the  delivery  thereof  to  the  plain- 
tiff, if  such  delivery  be  adjudged,  and  for  the 
payment  to  him  of  such  sum  as  may,  for  any 
cause,  be  recovered  against  the  defendant. 
If  a  return  of  the  property  be  not  so  required 
In  such  time,  it  shall  be  delivered  to  the 
plaintiff,  except  as  provided  in  this  chapter." 
Mills'  Ann.  Code,  |  83.  To  make  the  oMiga- 
tlon  in  suit  a  compliance  with  the  foregoing 
section,  it  should  have  bound  the  obligors  to 
the  plaintiffs  for  the  performance  of  its  con- 
ditions. That  section  requires  a  wrltt^i  nn- 
dertaking,  executed  by  two  or  more  snre- 
tieSh  to  the  effect  tbat  tbey  are  bound  to  the 
plaintiff,  etc  This  bond  was  not.  so  drawn. 
The  obligors  bound  themselves  to  tbe  sheriff; 
but  while,  nominally,  he  was  the  obligee,  tbe 
obligation  was  conditioned  for  the  delivery 
of  the  property,  or  the  payment  of  Its  value, 
not  to  him,  but  to  the  plaintiffs.  It  appears 
very  clearly  upon  the  face  of  the  instrument 
that  its  sole  purpose  was  to  Indemnify  tbe 
plaintiffs,  and  that  tbe  sheriff  bad  no  inter- 
est in  the  bond.  It  was  their  bond,  and  not 
bis.  But  it  was  not  a  compliance  with  tbe 
Code  provision,  and  was,  therefore,  not  a 
statutory  security.  However,  its  want  of 
conformity  to  the  statute  will  not  alone  ren- 
der it  void.  An  obligation  entered  Into  toI- 
untarlly,  and  for  a  sufficient  consideration, 
unless  It  contravenes  the  policy  of  the  law, 
or  is  repugnant  to  some  provision  of  the 
statute,  is  valid  at  common  law.  Barnes  v. 
Brookman,  107  IlL  317.  See,  also,  Robards 
T.  Samuel,  17  Mo.  5S5.  This  bond  was  tbe 
voluntary  act  of  the  defendants.  Its  consid- 
eration, namely,  the  relinquishment  by  the 
sheriff  to  the  principal  obligor  of  the  property 
which  bad  been  taken,  was  sufficient;  and 
none  of  its  conditions,  whether  statutory  or 
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not,  ■wa.e  In  any  wise  In  contravention  of  the. 
policy  of  the  law,  or  repugnant  to  the  pro- 
visions of  any  statute.  It  was  held  In  Watei> 
man  v.  Frank,  21  Mo.  106,  that  &  delivery 
bond  given  by  a  party  other  than  the  defend- 
ant for  property  seized  under  execution, 
and  made  payable  to  the  officer  levying  the 
writ  instead  of  the  plaintiffs,  where  the  stat- 
ute required  the  bond  to  be  given  by  the  de- 
fendant and  in  favor  of  the  plaintiff,  was 
nevertheless  valid  as  a  common-law  obliga- 
tion. In  their  facts  that  ease  and  the  one  at 
bar  are  exactly  parallel.  These  sureties  en- 
tered Into  this  obligation  voluntarily.  They 
had  the  legal  right  to  make  the  contract. 
It  accomplished  the  purpose  for  which  It  was 
executed,  and  they  cannot  now  be  heard  to 
say  that  simply  because  It  falls  of  conform- 
ity with  the  statutory  provisions.  It  is  void. 
The  plaintiffs  were  the  real  parties  in  Inter- 
est, and  possibly  might  have  maintained  this 
suit  in  their  own  names,  without  an  assign- 
ment from  the  sheriff.  That  oflicer  was 
merely  a  nominal  obligee  in  an  Instrument 
executed  for  the  exclusive  benefit  of  the 
plaintiffs;  and  the  assignment  which  he 
made,  and  which.  If  It  was  necessary,  it  was 
his  duty  to  make,  removes  whatever  doubt 
might  otherwise  exist  as  to  the  right  of  the 
plaintiffs  to  sue  In'  their  own  names.  Pat- 
terson V.  Mater  (C.  C.)  26  Fed.  81;  Water- 
man V.  Frank,  supra. 

The  point  was  made  by  the  sureties  upon 
their  demurrer  to  the  complaint  that  the 
plaintiffs  could  not  maintain  their  action  be- 
cause they  had  failed  of  compliance  with  an 
act  of  the  legislature  approved  Mardi  81, 
1887,  requiring  partnerships  doing  business 
nnder  any  name  other  than  the  personal 
names  of  the  constituent  members,  in  order 
to  enable  them  to  prosecute  suits  for  the  col- 
lection of  debts  due  them,  to  file  for  record 
with  the  recorder  of  the  county  In  which  they 
do  business  an  affidavit  setting  forth  the  full 
Christian  and  surnames  of  all  the  members 
of  the  partnership.  Sess.  Laws  1897,  p.  248. 
This  objection  was  not  warranted  by  the 
facts;  but,  even  if  It  was.  It  could  not  be 
taken  by  demurrer.  In  so  far  as  the  plead- 
ings advise  us,  the  partnership  was  doing 
business  under  the  personal  names  of  its 
constituent  members.  It  appears  to  have 
been  composed  of  two  persons,  one  of  whom 
-was  named  Stubbs  and  the  other  Jakway, 
and  its  name  was  Stubbs  &  Jakway.  The 
purpose  of  the  statute  was  to  afford  the  pub- 
lic the  means  of  ascertaining  the  Individual 
names  of  i>ersons  doing  business  under  a 
common  name,  where  sncb  names  could  not 
be  found  In  the  common  name  itself.  In 
tbis  case  the  common  name  was  composed  of 
tbe  names  of  the  individuals.  But,  even  If 
the  proceeding  prescribed  in  the  statute  was 
required  of  this  partnership.  It  was  unneces- 
sary to  set  It  forth  in  the  complaint  Obedi- 
ence to  law  is  always  presumed,  and,  if  the 
fact  was  otherwise.  It  should  have  been  so 
made  to  appear  In  the  answer. 


A  demurrer  to  the  sixth  defense  of  the  de- 
fendants' answer  was  properly  sustained. 
The  following  was  that  defense:  "That 
these  defendants  are  Informed  and  believe, 
and  so  upon  information  and  belief  allege  the 
truth  to  be,  that  at  the  time  of  tbe  alleged 
execution  of  the  undertaking  In  the  plain- 
tiffs' complaint  set  forth  the  said  Roberts 
placed  his  signature  to  said  Instrument  upon 
the  express  agreement,  understanding,  and 
condition  that  certain  other  solvent  and  finan- 
cially responsible  persons,  to  wit  George 
Hemphill,  Joseph  Bordeleau,  and  a  certain 
other  solvent  and  financially  responsible  per- 
son, would  also  sign  said  instniment  and  be- 
come co-sureties  with  him,  the  said  Boberta; 
that  the  said  Hemphill  and  Bordeleau  like- 
wise signed  the  said  instrument  only  upon  the 
understanding,  agreement,  and  condition  that 
the  said  Boberts  and  one  other  person  should 
sign  and  t)ecome  bound  as  co-sureties  with 
them;  that  after  these  defendants  had  so 
been  procured  to  sign  said  Instrument,  one 
Morris  Lonergan  signed  said  instrument  and 
that  no  other  person  ever  did,  at'  any  time, 
sign  the  same  as  co-surety;  that  the  said 
Lonergan  is,  and  at  all  times  herein  mention- 
ed was,  solvent;  that  neither  of  these  defend- 
ants knew  that  said  Lonergan  had  signed  the 
same,  and  that  neither  of  them  ever  at  any 
time  consented  or  agreed  to  become  co-sure- 
ties with  the  said  Lonergan,  or  to  enter  Into 
said  undertaking,  without  the  signature  of 
said  fourth  solvent  surety,  and  that  neither 
said  Bordeleau  nor  said  Hemphill  would  have 
entered  In  said  undertaking  but  for  the  said 
signature  of  the  defendant  Roberta  thereto; 
and  tbat  these  defendants  therefore  should 
not  be  held  on  the  said  undertaking."  Tbe 
matters  contained  in  this  answer  are  not  set 
forth  as  facts.  Their  sole  foundation  is  In- 
formation imparted  to  the  defendants,  and  a 
belief  resulting  from  the  Information.  But 
If  there  was  such  an  agreement  as  is  stated, 
It  was  made  by  the  defendants;  and  the  con- 
dition npon  Vhlch  they  consented  to  sign 
the  bond  was  their  own.  They  therefore 
knew  whether  there  was  such  an  agreement 
or  not  Yet  they  alleged  U,  not  as  of  their 
own  knowledge,  but  as  having  been  Informed 
of  It  From  the  very  nature  of  the  fact  al- 
leged, It  must  have  been  within  their  knowl- 
edge; and  to  aver  It  on  Information  and  be- 
lief was  Improper  pleading.  See  Bliss,  Code 
PI.  S  326;  Kephart  v.  People  (Colo.  Sup.)  62 
Pac.  946,  2  Oolo.  Dec.  841. 

A  question  apparently  of  more  difficulty 
arises  upon  the  fifth  defense,  to  which  also 
a  demurrer  was  Interposed  and  sustained. 
The  allegations  of  that  defense  were  that  at 
the  time  of  giving  the  bond  the  principal 
obligor  was  solvent  and  so  continued  until 
after  the  expiration  of  a  reasonable  and  suf- 
ficient time  for  the  recovery  of  judgment;  but 
that  the  plaintiffs,  with  the  purpose  of  un- 
lawfully, wrongfully,  and  fraudulently  Injur- 
ing the  sureties,  and  of  unlawfully  and  1  raud- 
nlently  obtaining  from  them  payment  of  cash 
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on  the  bond,  Instead  of  procuring  the  prop- 
erty througli  the  regular  and  timely  proceed- 
ings of  the  court,  wrongfully,  negligently,  and 
fraudulently  delayed  and  abandoned  the 
prosecution  of  their  suit  for  an  unreasonable 
length  of  time;  that  without  the  knowledge  ■ 
or  consent  of  the  sureties,  by  valid  agree-  i 
ment  between  themselves  and  the  principal  | 
obligor,  without  cause,  and  in  furtherance  of 
their  fraudulent  purpose,  the  action  was  con- 
tinued for  long  and  definite  periods  of  time; 
and  that  during  the  period  of  wrongful  and 
fraudulent  delay  the  principal  obligor  be- 
came financially  embarrassed,  and  the  prop- 
erty for  the  forthcoming  of  which  the  bond 
was  given  was  wasted  and  lost.  Sureties  on 
bonds  given  in  judicial  proceedings  are  upon 
the  same  footing  with  sureties  in  other  cases. 
Their  rights  and  remedies  are  the  same,  and 
whatever  will  discharge  sureties  directly  lia- 
ble for  the  debt  will  discharge  them.  Cam- 
pan  V.  Seeley,  30  Mich.  57;  Toles  v.  Adee, 
84  N.  Y.  222.  A  binding  agreement  between 
the  tcredltor  and  the  principal,  made  before  or 
after  the  commencement  of  suit,  by  wbioh 
proceedings  against  the  principal  are  delayed 
for  a  definite  time  without  the  consent  of  the 
surety,  operates  to  discharge  the  latter. 
Comegys  v.  Booth,  3  Stew.  14;  Nisbet  v. 
Smith,  2  Brown,  Cb.  449;  Phillips  t.  Rounds, 
33  Me.  357;  Blaine  v.  Hubbard.  4  Pa.  St  183; 
Toles  V.  Adee,  supra;  Brandt,  Sur.  §§  342, 
373,  378.  It  is  not  alleged  in  this  defense 
that  the  agreement  between  the  plaintiffs  and 
the  principal  obligor  was  followed  by  any 
order  of  the  court  continuing  the  cause.  The 
continuances  to  which  the  defense  refers 
were,  so  far  as  its  disclosures  are  concerned, 
merely  postponements  of  the  trial  of  the  case 
for  different  periods,  by  agreement  of  par- 
ties. The  agreement  not  having  resulted  In 
any  order  of  the  court  preventing  the  plaln- 
'  tiffs  from  pressing  for  a  trial,  the  question 
now  is  whether  the  agreement  for  delay,  as 
It  is  stated  in  the  defense,  tied  the  hands  of 
the  plaintiffs,  so  that  they  were  compelled 
to  remit  their  prosecution  until  the  agreed 
period  had  expired.  To  have  the  effect  of  dis- 
(rharging  the  sureties,  the  agreement  must 
have  been  one  by  which  the  plaintiffs  were 
legally  liound.  The  plethoric  and  redundant 
charges  of  wrong,  negligence,  and  fraud  have 
no  relevancy  to  the  question  to  be  determin- 
ed. It  is  what  the  plaintiffs  did,  and  not 
what  they  thought,  from  which  the  liability 
or  nonliability  of  the  sureties  must  be  found. 
If,  by  an  agreement  between  the  plaintiffs 
and  the  replevin  defendants,  or  any  of  them, 
the  former  became  legally  barred  from  the 
prosecution  of  their  action  for  a  definite 
period  of  time,  their  act  might  be  available  to 
the  sureties  as  a  defense.  But  it  is  only 
in  case  the  agreement  could  be  enforced 
against  the  plaintiff  that  such  a  result  would 
follow.  If  it  lacked  some  element  necessary 
to  render  it  enforceable,  the  plaintiffs  were 
Btill  at  full  liberty  to  push  their  suit,  and  the 
liability  of  the  sureties  was  unaffected;  and 


It  is  absolutely  unimportant  with  what  mo- 
tives the  plaintiffs  entered  into  a  void  ag^ree- 
ment.  Now,  as  a  statement  of  an  agreement 
by  which  the  plaintiffs  bound  themselves  in 
law  to  refrain  from  the  prosecution  of  their 
«uit,  this  defense  Is  a  failure.  To  make  the 
agreement  binding  upon  the  plaintiffs,  it  must 
have  been  supported  by  a  sufficient  considera- 
tion; but  no  consideration  whatever  is  al- 
leged. It  is  averred  that  the  agreement  was 
valid,  but  thfit  statement  might  as  well  not 
have  been  made.  It  is  the  statement  of  an 
immixed  legal  conclusion,  and  must  be  disre- 
garded. In  Winne  y'.  Colorado  Springes  Col,  3 
Colo.  155,  the  plea  of  the  sureties  was  that 
the  appellee,  without  their  consent,  gave  the 
principal  maker  of  the  note  further  time  for 
Its  payment  for  a  good  and  valuable  consid- 
eration. Chief  Justice  Thatcher  held  the 
plea  bad,  for  the  reason  that  the  averment 
of  a  good  and  sufficient  consideration  was 
simply  the  statement  of  a  conclusion  of  law; 
saying  further  that  the  facta  should  have 
been  disclosed.  The  demurrer  to  the  defense 
under  consideration  was  properly  sustained. 
The  judgment  Is  affirmed.    Affirmed. 

WILSON,  J.,  not  sitting. 
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(Supreme  Court  of  Oklahoma.     Feb.  8,  1901.) 

PERJURY— OFFICER    DB    FACTO. 

1.  Perjury  cannot  be  assigned  upon  the  al- 
leged false  testimony  of  a  witness,  given  in  the 
course  of  a  trial,  where  the  court  has  no  juris- 
diction of  the  offense  charged  or  of  the  defend- 
ant. But  if  the  proceedings  are  merely  erro- 
neous or  voidable,  even  if  there  be  such  irre^- 
larities  or  defects  as  would  require  a  revenal 
of  the  cause  on  appeal,  false  testimony  given 
in  the  course  of  such  trial,  if  material,  does 
constitute  perjun'. 

2.  Where  an  olnce  exists  under  the  law,  and 
a  person  is  elected  to  fill  sach  office,  and  duly 
qualifies  and  enters  upon  the  discharge  of  his 
official  duties,  he  is  a  de  facto  offieor.  and  his 
acts  ane  rnlid,  notwithstanding  the  fact  that 
he  may  not  possess  all  the  necessary  qualifica- 
tions as  prescribed  by  the  statute  to  fill  such 
ofiice. 

3.  The  official  acts  of  a  de  facto  officer  are 
recognized  as  valid  on  the  high  ground  of  pub- 
lic policy,  and  for  the  protection  of  those  hav- 
ing oflScial  business  to  transact;  and  the  acts 
of  such  de  facto  officer  cannot  be  collaterally 
attacked. 

(Syllabus  by  the  (Jourt,) 

Error  from  district  court,  Payne  county: 
before  Chief  Justice  John  H.  Burford. 

Robert  Morford  was  convicted  of  perjury, 
and  brings  error.    Affirmed. 

Keaton  &  Kearfni.  for  plaintiff  In  error. 
3.  <X  Strang,  Atty.  (Sen.,  for  the  Territory. 

HAINKR,  J.  The  appellant,  Robert  Mor- 
ford, was  indicted,  tried,  and  convicted  of  ttae 
crime  of  perjury  in  the  district  conrt  of 
Payne  county,  and  sentenced  to  serve  a  term 
of  five  years  at  hard  labor  in  tbe  territorial 
penitentiary,  at  Lansing,,  Kan.    Ttae  perjury 
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of  ■which  the  defendant  was  convicted  was 
assigned  upon  certain  alleged  false  testimony 
given  In  the  case  of  the  territory  against 
William  G.  Martin,  who  was  tried  and  con- 
victed upon  the  charge  of  criminal  Ubel  In 
the  probate  court  of  Payne  county  hi  Novem- 
ber, 1807.  There  Is  no  contention  In  the 
brief  of  counsel  for  appellant  that  any  error 
was  committed  in  the  trial  of  the  case  at  bar 
which  would  warrant  a  reversal  of  the  cause, 
but  the  only  contention  is  that  In  the  case  of 
the  territory  against  Martin,  who  was  tried 
and  convicted  of  criminal  libel  In  the  probate 
court,  and  which  Judgment  was  subsequently 
affirmed  by  this  court  (8  Okl.  41,  56  Pac.  712), 
he  was  not  tried  for  such  offense  according 
to  law;  that  said  trial  of  Martin  was  coram 
non  judice,  and  therefore  void,  for  the  fol- 
lowing reasons:  (1)  That  the  trial  in  the 
case  of  the  territory  against  Martin  in  the 
probate  coui-t,  wherein  It  Is  alleged  in  this 
case  that  the  false  testimony  was  given,  was 
had  before  a  Jury  composed  of  only  six  per- 
sons; (2)  that  said  trial  was  had  upon  a  mere 
complaint  of  one  other  than  the  county  attor- 
ney; (3)  that  the  trial  by  Jury  was  presided 
over  by  a  probate  Judge  who  was  not  a  law- 
yer, nor  ever  licensed  to  practice  law. 

In  MarUn  v.  Territory,  8  Okl.  41,  56  Pac. 
712,  this  court  held  that  the  probate  courts 
of  this  territory  have  Jnrisdlction  of  the  of- 
fense of  criminal  libel.  The  probate  court 
having  Jurisdiction  of  the  defendant  and  of 
the  offense  of  which  he  was  convicted,  any 
error  occurring  during  the  trial,  no  matter 
how  Irregular  or  erroneous  it  might  have 
been.  Is  no  excuse  or  Justiflcation  for  the 
crime  of  perjury,  for  which  Morford  was  In- 
dicted, tried,  and  convicted.  It  Is  true  that 
the  doctrine  Is  well  established  that,  where 
the  court  has  no  Jurisdiction  of  the  defendant 
or  of  the  crime  of  which  he  is  charged,  any 
false  testimony  given  in  the  course  of  such 
trial  does  not  constitute  perjury;  but,  on  the 
other  hand,  if  the  trial  was  merely  voidable, 
even  if  there  be  such  defects  as  would  re- 
quire a  reversal  of  the  cause  on  appeal,  false 
testimony  given  In  the  course  of  such  trial. 
If  material,  constitutes  perjury.  Wharton,  In 
bis  work  on  Criminal  Law  (section  2225), 
announces  the  rule  as  follows:  "A  suit 
which  is  actually  void  and  null  from  want 
of  Jurisdiction  or  other  Incurable  defects  Is 
not  one  In  which  perjury  can  be  committed. 
But  if  the  proceedings  are  merely  voidable, 
even  though  there  be  such  defects  as  require 
a  reversal  on  error,  false  swearing  in  Its 
conduct  is  perjury,  if  such  false  evidence 
could  by  any  contingency  be  introduced  as 
testimony." 

The  trial  of  Martin  by  a  Jury  composed  of 
only  six  persons,  upon  the  charge  of  crim- 
'  inal  libel,  if  error,  was  merely  erroneous, 
and  would  not  render  the  entire  proceedings 
null  and  void  for  want  of  jurisdiction.  And 
bence,  we  think,  so  far  as  the  Issues  involv- 
ed In  this  case  are  concerned,  It  Is  wholly 
Immaterial  whether  or  not  Martin  was  tried 


by  a  Jury  of  six  persons  or  by  a  Jury  com- 
posed of  twelve  persons,  as  It  is  contended 
by  the  appellant.  It  would  be  a  strange  and 
novel  doctrine  to  announce  that  perjury  could 
not  be  predicated  upon  false  testimony  given 
In  the  course  of  a  trial  that  was  merely  Ir- 
regular, erroneous,  or  voidable,  and  which 
could  not  affect  the  Jurisdiction  of  the  court 
in  which  the  trial  was  had,  although  such  er- 
rors might  have  occurred  on  the  trial  as  to 
constitute  reversible  error  on  appeal. 

The  next  proposition  for  which  counsel 
contend  this  case  should  be  reversed  Is  that 
the  trial  of  Martin  In  the  probate  court  for 
the  offense  of  criminal  libel  was  had  upon 
a  mere  complaint  of  one  other  than  the  coun- 
ty attorney.  The  record  does  not  sustain 
counsel  In  this  contention.  It  appears  from 
the  testimony  of  Hobert  Lowry,  who  was  a 
witness  In  this  cause,  that  an  information 
was  filed  In  the  probate  court,  Instead  of  a 
complaint;  that  such  Information  was  filed 
by  the  county  attorney;  and  that  said  In- 
formation was  prepared  by  Mr.  Lowry  In 
connection  with  the  county  attorney.  The  rec- 
ord, also.  In  the  case  of  the  territory  against 
William  G.  Martin,  supra,  shows  that  the  in- 
formation was  filed  by  the  county  attorney, 
A.  T.  Neal,  based  upon  a  positive  affidavit 
sworn  to  by  one  Samuel  Dial. 

And,  lastly,  counsel  for  appellant  Insist 
that  this  cause  should  be  reversed  for  the 
reason  that  the  trial  In  the  Ubel  suit  of 
Martin  was  presided  over  by  a  probate  judge 
who  was  not  a  lawyer,  nor  ever  licensed  to 
practice  law.  The  record  discloses  that  the 
presiding  Judge  was  duly  elected,  qualified, 
and  acting  as  probate  Judge  of  Payne  coun- 
ty at  the  time  the  alleged  false  testimony 
was  given  by  the  appellant;  that  the  presid- 
ing judge  had  served  for  more  than  two 
years  as  probate  judge  of  said  county,  and 
had  been  re-elected  and  was  serving  his 
second  term.  It  Is  true  that  the  record  shows 
that  he  was  not  a  licensed  lawyer,  and  did 
not  possess  the  qualifications  prescribed  In  sec- 
tion 2,  c.  18,  Sess.  Laws  1885,  which  reads 
as  follows:  "Sec.  2.  That  In  addition' to  oth- 
er qiialificatlons  required  of  a  probate  judge, 
he  shall  be  a  licensed  lawyer  In  good  stand- 
ing, shall  be  of  the  age  of  twenty-flve  years 
or  over,  and  shall  have  practiced  his  pro- 
fession for  at  least  three  years  next  pre- 
ceding his  election."  But,  notwithstanding 
the  fact  that  the  probate  Judge  was  not  a 
licensed  attorney  at  the  time  he  was  elected, 
there  is  no  question  that  at  the  time  said 
cause  was  tried  In  the  probate  court  he  was  a 
de  facto  probate  Judge  of  said  county,  and 
had  full  power  and  authority  to  try  said 
cause  and  administer  oaths  to  witnesses. 
The  acts  of  a  de  facto  ofllcer  are  as  valid  and 
effective,  when  they  concern  the  public  or 
rights  of  third  persons,  as  though  they  were 
officers  de  jure.  Where  an  office  exists  under 
the  law,  and  a  person  is  elected  to  fill  such 
office,  and  duly  qualifies  and  enters  upon  the 
discharge  of  his  official  duties,  he  is  a  de 
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tacto  officer,  and  his  acta  are  valid,  notwltii- 
standing  the  fact  that  be  may  not  possess 
ail  the  requisite  qualiilcatlous  as  prescribed 
by  the  statute  to  fill  such  office.  In  Uussey 
V.  Smith,  99  U.  8.  20,  25  L.  Ed.  314,  the  -su- 
preme court  of  the  United  States,  In  dis- 
cussing this  subject,  said:  "An  officer  de 
facto  is  not  a  mere  usurper,  nor  yet  within 
the  sanction  of  law,  but  one  who  colore  of- 
ficii claims  and  assumes  to  exercise  official 
authority,  is  reputed  to  have  it,  and  the 
community  acquiesces  accordingly.  Wilcox 
V.  Smith,  5  Wend.  231;  GlUiam  v.  Reddlck. 
4  Ired.  3<38;  Brown  v.  Lunt  37  Me.  423. 
Judicial  as  well  as  ministerial  officers  may 
be  in  this  position.  Freem.  Judgm.  {  148. 
The  acta  of  such  officers  are  held  to  be  valid 
because  the  public  good  requires  it  The 
principle  wrongs  no  one.  A  different  role 
would  be  a  source  of  serious  and  lasting 
evils."  In  Norton  v.  Shelby  Co.,  118  U.  S. 
425,  6  Sup.  Ct  1121,  30  L.  Ed.  ITS,  Mr.  Jus- 
tice Field,  In  delivering  the  opinion  of  the 
court  upon  this  subject,  said:  "Where  an  of- 
fice exists  under  the  law,  it  matters  not  how 
the  appointment  of  the  incumbent  was  made, 
so  far  as  the  validity  of  bis  acts  are  con- 
cerned. It  Is  enough  that  he  Is  clothed  with 
the  Insignia  of  the  office,  and  exercises  Its 
powers  and  functions.  As  said  by  Mr.  Jus- 
tice Manning,  of  the  supreme  court  of  Mich- 
igan, in  Carleton  v.  People,  10  Mich.  259: 
'Where  there  is  no  office  there  can  be  no  of- 
ficer de  facto,  for  the  reason  that  there  can 
be  none  de  Jure.  The  county  offices  existed, 
by  virtue  of  the  constitution,  the  moment  the 
new  county  was  organized.  No  act  of  leg- 
islation was  necessary  for  that  purpose.  And 
all  that  Is  required,  when  there  Is  an  office, 
to  maltc  an  officer  de  facto,  is  that  the  indi- 
vidual claiming  the  office  is  in  possession  of 
it,  performing  its  duties,  and  claiming  to  be 
such  officer  under  color  of  an  election  or  ap- 
pointment, as  the  case  may  be.  It  is  not 
necessary  his  election  or  appointment  should 
be  valid,  for  that  would  malie  him  an  officer 
de  Jure.  The  official  acts  of  such  persons  are 
recognized  as  valid  on  grounds  of  public  pol- 
icy, and  for  the  protection  of  those  having 
official  business  to  transact  *  *  *'"  In 
a  very  recent  case,  Mr.  Chief  Justice  Fuller, 
in  discussing  this  subject  in  Ex  parte  Ward, 
173  T7.  S.  452,  19  Sup.  a.  499,  43  L.  Ed.  76o, 
announced  the  following  rule:  "Where  a 
court  has  Jurisdiction  of  an  offense  and  of 
the  accused,  and  the  proceedings  are  other- 
wise regular,  a  conviction  Is  lawful,  although 
the  Judge  holding  the  court  may  be  only  an 
officer  de  facto;  and  the  validity  of  the  tltl<> 
of  such  Judge  to  the  office,  or  his  right  to 
exercise  the  Judicial  functions,  cannot  be  de- 
termined on  a  writ  of  habeas  corpus."  The 
learned  Judge  also  declared  in  this  case  that 
"the  title  of  a  person  acting  with  color  of 
authority,  even  if  he  be  not  a  good  officer  In 
point  of  law,  cannot  be  collaterally  attacked." 
Conceding  that  the  probate  Judge  who  tried 
Martin  for  criminal  libel  and  administered 


the  oath  to  the  appellant  when  the  alleged 
false  testimony  was  given,  and  upon  which 
the  perjury  is  assigned,  was  only  a  de  facto 
officer,  his  acts  while  exercising  the  duties 
and  functions  of  a  probate  court  were  valid; 
and  his  acts  could  only  be  attaci^ed  in  a  di- 
rect proceeding,  and  not  in  a  collateral  man- 
ner, as  attempted  in  this  case. 

We  have  examined  the  record,  and  can  per- 
ceive no  error  committed  in  the  trial  of  this 
cause  which  could  In  any  manner  affect  the 
substantial  rights  of  the  plaintiff  in  error. 
The  Judgment  of  the  district  court  is  there- 
fore affirmed.  All  the  Justices  concurring, 
except  BURFORD,  C.  J.,  who  presided  In  the 
court  below,  not  sitting. 
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MAAS  T.  TERRITORY. 
(Supreme  Oourt  of  Oklahoma.     Feb.  8^  1901.) 

CRIMINAL  LAW-INSANITY-BURDBN  OF  PHOOF 
—ARREST  OF  JUDGMENT. 

1.  Where  one  is  being  tried  for  murder,  and 
his  defense  is  insanity,  lunacy,  or  unsoundness 
of  mind  at  the  time  of  committing  the  act,  the 
defendant,  in  the  first  instance,  is  presumed  to 
be  sane  and  of  sound  mind,  and  the  burden  is 
upon  Itim  to  introdnce  sufficient  evidence  to 
raise  a  reasonable  doubt  of  his  sanity.  When 
he  has  done  this,  the  territory,  before  a  convic- 
tion can  be  had,  is  required  to  prove  his  sani^ 
beyond  a  reasonable  donbt 

2.  Under  section  1852,  St  1893,  one  who  has 
sufficient  mental  capacity  to  know  the  wrong- 
fulness of  an  act  wnich  is  by  law  declared  to 
be  a  crime  is  responsible,  and  subject  to  punish- 
ment therefor. 

3.  Section  5373,  St  1893,  only  requires  the 
trial  court  to  impnnel  a  jury  to  inquire  into 
the  sanity  of  a  defendant,  who  is  brought  be- 
fore it  for  judgment  and  sentence,  when  the 
trial  judge  entertains  a  reasonable  donbt  of 
the  defendant's  sanity;  and  where  the  trial 
court  overrnles  the  motion  in  arrest  of  judg- 
ment which  is  based  upon  the  condition  of  the 
defendant's  mind,  and  sentences  liim,  its  find- 
ing as  to  snch  matters  is  entitled  to  the  same 
weight  and  credit  as  a  verdict  against  the  de- 
fendant by  a  jnry,  and  such  finding  will  be  dis- 
turbed on  appeal  only  when  it  clearly  appears 
on  the  face  of  the  record  that  the  proofs  offer- 
ed on  the  hearing  of  such  motion  were  snch  as 
to  raise  a  reasonable  doubt  of  the  defendant's 
sanity. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Blaine  count/; 
before  Justice  John  L.  McAtee. 

Conrad  Maas  was  convicted  of  murder, 
and  appeals.    Affirmed. 

R.  B.  Forrest  C.  A.  McBrian,  and  I.  H. 
Lookabaugh,  for  appellant  J.  C  Strang, 
Atty.  Gen.,  for  the  Territory. 

BURWELL,  J.  The  appellant  was  tried 
and  convicted  of  the  crime  of  murder,  in  the 
district  court  of  Blaine  county,  and  sentenced 
to  life  Imprisonment  at  hard  lalior.  From 
this  sentence  he  appealed  to  this  court  and 
contends  that  the  trial  court  erred  in  two 
of  its  instructions  to  the  Jury  upon  the  de- 
fense of  Insanity,  and  these  instructions  we 
will  now  consider: 

"Instruction  28.  In  thia  case  It  la  claimed 
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for  the  defendant  that,  at  the  time  of  the 
commission  of  the  act,  his  mind  and  judg- 
ment were  affected  by  an  insane  delusion, 
or  by,  insanity,  and  to  such  an  extent  as  to 
render  him  of  unsound  mind,  and  not  respon< 
Bible  for  his  acts. 

"Instruction  29.  In  reference  to  this  point, 
you  are  instructed  that  although  you  may 
believe  from  the  evidence  that  the  defendant, 
at  the  time  of  the  lulling  of  his  wife,  Martha 
Maas,  was  affected  by  an  insanity,  or  was 
laboring  under  an  insane  delusion,  yet  this 
would  not  exempt  him  from  liability  for  bis 
acts,  if  the  Jury  believe  from  the , evidence, 
beyond  a  reasonable  doubt,  that  he  inten- 
tionally fired  the  shot  or  shots  which  killed 
the  deceased,  and  that  he  knew  and  was  con- 
scious at  the  time  that  what  he  was  doing 
was  wrong,  and  punishable  by  the  law  of 
this  territory." 

To  the  giving  of  each  of  these  instructions 
the  defendant  saved  an  exception.  If  these 
two  Instructions  stood  alone,  unaided  by  any 
other.  It  nllght  be  said  that  they  were  Insuf- 
ficient to  present  fully  the  question  of  insan- 
ity; but  when  considered  In  connection  with 
the  other  instructions  requested  by  the  de- 
fendant, and  given,  they  are  a  correct  state- 
ment of  the  law. 

Instruction  28  is  merely  a  statement  of  the 
defendant's  contention,  and  instruction  29 
states  the  rule  of  law  applicable  thereto. 
Before  discussing  the  general  rules  of  law 
regarding  Insane  persons,  we  will  notice  the 
express  provisions  of  our  own  statutes.  Sec- 
tion 5372,  St  1893,  provides:  "An  act  done 
by  a  person  in  a  state  of  Insanity  cannot  be 
punished  as  a  public  offense,  nor  can  a  per- 
son be  tried,  adjudged  to  punishment  or  pun- 
ished for  a  public  offense  while  he  is  in- 
sane." Section  1852,  St.  1893:  "AU  persons 
are  capable  of  committing  crimes  except 
those  belonging  to  the  following  classes: 
•  *  *  Lunatics,  insane  persona,  and  all 
persons  of  unsound  mind,  including  persons 
temporarily  or  partially  deprived  of  reason, 
upon  proof  that,  at  the  time  of  committing 
the  act  charged  against  them,  they  were  in- 
capable of  knowing  its  wrongfulness." 

Now,  It  is  contended  by  the  appellant's 
counsel  that  the  statute  recognizes  two  class- 
es: (1)  That  one  who  is  a  lunatic  or  Insane 
cannot,  under  any  circumstances,  be  punished 
for  an  act  done  by  him;  and  (2)  that  one  of 
unsound  mind,  including  persons  temporarily 
or  partially  deprived  of  reason,  cannot  lie 
punished  for  a  criminal  act  upon  proof  that 
at  the  time  of  committing  the  act  charged 
against  him  he  was  incapable  of  knowing 
Its  wrongfulness.  This  position  is  incorrect 
We  think  that  the  language,  "upon  proof 
that  at  the  time  of  committing  the  act  char- 
ged against  them  they  were  incapable  of 
knowing  Its  wrongfulness,"  modifies  "luna- 
tics" and  "Insane  persons,"  as  well  as  "per- 
sons of  unsound  mind"  and  "persons  tempo- 
rarily or  partially  deprived  of  reason."  In 
other  words,  the  language,  "upon  proof  that 
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at  the  time  of  committing  the  act  charged 
against  them  they  were  Incapable  of  know- 
ing its  wrongfulness,"  modifies  all  of  subdi- 
vision 4  of  section  1852  which  precedes  it; 
and  an  insane  person  or  a  lunatic,  before  he 
can  be  excused  from  the  consequences  of  an 
act  which,  is  declared  to  be  a  crime,  on  the 
ground  of  Insanity  or  lunacy,  must  introduce 
his  proof  to  show  that  at  the  time  of  the 
commission  of  the  act  charged,  he  did  not 
by  reason  of  his  Insanity  or  lunacy,  have 
sufficient  understanding  to  know  that  the  act 
was  wrong.  Under  this  section  of  the  stat- 
ute, the  test  of  responsibility  is  fixed  at  the 
point  wh^e  one  has  the  mental  capacity  to 
know  that  the  act  is  wrong,  and  if  one  has 
sufBcient  mental  capacity  to  distinguish  be- 
tween right  and  wrong,  as  applied  to  the 
particular  act  and  to  understand  the  nature 
and  consequences  of  such  act  he  is  respon- 
sible for  the  same;  and  it  Is  immaterial  what 
standard  scientific  men  may  fix,  or  by  what 
rules  the  medical  profession  determines  that 
one  is  a  lunatic  or  insane,  he  is  In  law  in- 
sane or  a  lunatic,  or  of  unsound  mind,  or 
temporarily  or  partially  deprived  of  reason, 
to  such  an  extent  as  will  excuse  him  from 
punishment  only  when  he  has  not  the  ca- 
pacity to  know  the  wrongfulness  of  the  par- 
ticular act  but  the  knowledge  of  the  wrong- 
fulness of  an  act  also  embraces  capacity  to 
understand  the  nature  and  consequences  of 
the  same.  But  no  matter  what  the  condi- 
tion of  a  defendant's  mind  at  the  time  of 
committing  an  act  which  the  statute  de- 
clares to  be  criminal,  he  can  only  be  ex- 
cused, where  his  defense  is  lunacy,  insanity, 
or  unsoundness  of  mind,  upon  proof  that  he 
was  incapable  of  knowing  its  wrongfulness, 
and  the  duty  of  establishing  this  proof  Is 
upon  the  defendant.  But  to  what  extent? 
Upon  this  point  the  authorities  differ.  Two 
states.  New  Jersey  and  Delaware,  follow  the 
rule  that  the  defendant  must  prove  his  in- 
sanity beyond  a  reasonable  doubt  before  he 
can  be  acquitted.  But  perhaps  two-thirds 
of  the  states  follow  the  rule  that  the  ^e- 
fendaut  must  prove'  his  insanity  by  a  pre- 
ponderance of  the  evidence.  Among  the 
states  following  this  rule  are  Alabama,  Ar- 
kansas, California,  Ck>nnecticut  Georgia, 
Idaho,  Iowa,  Kentucky,  Louisiana,  Maine, 
Massachusetts,  Minnesota,  Missouri,  North 
Carolina,  Ohio,  Peuusylvania,  South  Caro- 
lina, Texas,  Virginia,  West  Virginia,  and  Ne- 
vada, and  tills  is  the  rule  in  England.  One 
of  the  best-considered  cases  which  follows 
this  rule  is  State  v.  Lewis  (Nev.)  22  Pac.  241, 
written  by  Chief  Justice  Hawley.  This  opin- 
ion is  clear  and  logical,  and  shows  great  re- 
search and  a  thorough  understanding  of  the 
subject.  But  with  the  development  of  crim- 
inal law,  and  the  advancement  of  civiliza- 
tion, the  rules  which  once  governed  the  de- 
fense of  insanity  are  being  relaxed  so  as  to 
give  defendants  the  fullest  opportunity  to 
present  the  truth  to  the  court  and  Jury,  that 
full  Justice  may  be  done;  and,  while  It  is 
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true  that  tills  defense  is  sometimes  success- 
fully manufactured  and  imposed  upon  courts 
and  Juries,  the  adjudicated  cases  show  no 
greater  abuse  of  this  defense  than  of  the 
defense  of  alibi  or  self-defense.  The  de- 
fense of  insanity,  when  successfully  made, 
appeals  to  the  tenderest  sentiments  and  mer- 
cies of  the  Jury,  but  when  feigned  and  de- 
tected it  invites  their  utmost  contempt;  and, 
while  juries  are  always  ready  to  deal  kindly 
with  one  who  is  so  unfortunate  as  to  be  de- 
throned of  his  reason  to  such  an  extent  that 
be  cannot  distinguish  between  right  and 
wrong,  they  are  also,  as  a  rule,  quick  to  pun- 
ish a  guilty  defendant  who  tries  -to  escape 
the  consequences  of  his  act  through  fraud 
and  deceit.  Therefore,  viewing  tills  defense 
from  every  standpoint,  we  see  no  good  reason 
why  the  defense  of  insanity  should  be  sin- 
gled out  and  governed  by  rules  as  to  burden 
of  proof  different  from  those  applicable  to 
other  cases,  and  we  feel  constrained  to  enun- 
ciate the  rule  as  to  the  burden  of  proof, 
where  the  defense  is  insanity,  to  be  this: 
Every  person  is  presumed  to  be  sane,  or  of 
sound  mind,  and  able  to  disthigulsh  between 
right  and  wrong,  as  applied  to  the  particular 
act,  and  to  understand  the  nature  and  conse- 
quences of  such  act;  and  the  burden  is  upon 
the  defendant  In  the  first  instance  to  over- 
come this  presumption  by  introducing  suffi- 
cient evidence  to  raise  a  reasonable  doubt  as 
to  his  sanity.  When  this  is  done,  then  the 
state  must  prove  the  defendant's  sanity  be- 
yond a  reasonable  doubt,  In  order  to  secure 
'  a  conviction;  and  if,  taking  the  evidence  all 
together,  the  Jury  entertain  a  reasonable 
doubt  as  to  the  defendant's  sanity,  he  should 
be  acquitted.  As  has  been  well  said  by  some 
of  our  ablest  jurists,  to  doubt  the  defend- 
ant's sanity  is  to  doubt  his  intent,  and  where 
one  has  not  capacity  to  form  an  intent  there 
can  be  no  crime.  Hence  the  above  rule, 
which  Is  now  the  settled  law  of  the  follow- 
ing states:  Illinois,  Indiana,  Kansas,  Michi- 
gan, Mississippi,  New  Hampshire,  New  York, 
and  Nebraska.  Some  of  the  authorities  go 
to  the  extent  of  ^holding  that  the  defendant 
is  not  required  'to  Introduce  sufficient  evi- 
dence to  raise  a  reasonable  doubt  of  his  san- 
ity, but,  if  he  introduces  any  evidence  tend- 
ing to  prove  Insanity  In  the  slightest  degree, 
that  the  state  must  then  prove  his  sanity 
beyond  a  reasonable  doubt.  This  rule  is 
manifestly  unjust  to  the  state.  A  defend- 
ant is  presumed  to  be  sane,  and  this  pre- 
sumption continues  until  a  reasonable  doubt 
of  his  sanity  Is  raised  by  competent  evi- 
dence, and,  under  our  statutes,  the  burden 
of  raising  this  doubt  Is  placed  upon  the  de- 
fendant. Section  5227,  St.  1893,  provides: 
"Upon  a  trial  for  murder,  the  commission  of 
the  homicide  by  the  defendant  being  proved, 
the  burden  of  proving  circumstances  of  miti- 
gation, or  that  Justify  or  excuse  it,  devolves 
upon  him,  unless  the  proof  on  the  part  of 
the  prosecution  tends  to  show  that  the  crime 
committed  only  amounts  to  manslaughter. 


or  that  the  defendant  was  Justifiable  or  ex- 
cusable." This  statute  was  originally  adopt- 
ed iu  California,  and  has  been  repeatiHlly 
construed  by  the  supreme  court  of  that  state. 
The  early  cases  laid  down  the  rule  that  in 
all  trials  for  murder,  the  commissioa  of  tbe 
homicide  being  proved,  the  burden  of  prov- 
ing circumstances  of  mitigation,  or  tliat  Jus- 
tify or  excuse  the  killing,  devolves  upon  the 
defendant,  and  that  such  mitigation.  Justi- 
fication, or  excuse  must  be  proved  by  a  pre- 
ponderance of  evidence;  but  the  later  cases 
have  repudiated  this  doctrine,  and  now  bold 
that  this  section  of  the  statute  simply  casts 
upon  the  defendant  the  burden  of  Introdu- 
cing sufficient  evidence  to  raise  a  reason- 
able doubt  of  his  guilt  of  murder  (People  v. 
Ah  Gee  Yung  [Cal.]  24  Pac  800;  People  v. 
Bushton  [Cal.]  22  Pac.  127);  and  this  is  the 
construction  which  we  adopt.  If  the  proof 
on  the  part  of  the  prosecution  tends  to  show 
that  the  crime  committed  only  amounts  to 
manslaughter,  or  that  the  defendant  wms  Jus- 
tifiable or  excusable,  no  evidence  need  be 
introduced  by  him;  but,  if  the  proof  of  the 
territory  does  not  tend  to  show  JustiOcatloii. 
excuse,  or  mitigation,  then  the  burden  Is  on 
the  defendant  to  introduce  sufficient  evi- 
dence to  raise  a  reasonable  doubt  as  to  bis 
guilt  of  murder.  Therefore,  under  our  stat- 
ute, a  defendant  Is  required  to  do  more  than 
introduce  some  evidence  tending  to  prove  his 
Insanity.  He  must  introduce  sufficient  evi- 
dence to  raise  a  reasonable  doubt  of  hla  san- 
ity before  the  prosecution  is  required  to  in- 
troduce any  evidence  upon  that  subject. 
There  was  no  error  in  the  instructions  com- 
plained of,  and  the  instructions  on  the  qoes- 
tion  of  insanity,  when  considered  all  together, 
state  the  law  fully  and  very  liberally  for  the 
defendant 

Only  one  other  question  Is  raised  by  the 
defendant,  and  that  is:  Did  the  trial  conrt 
err  in  overruling  defendant's  motion  in  ar- 
rest of  Judgment?  After  the  defendant  com- 
mitted the  crime  for  which  be  was  convicted, 
and  while  he  was  confined  in  the  county  Jail 
of  Blaine  county  awaiting  trial,  be  was  ad- 
Judged  Insane  by  the  county  board  of  in- 
sanity, by  a  vote  of  two  to  one,  the  probate 
Judge  finding  that  the  defendant  was  sane. 
On  the  hearing  of  the  motion  in  arrest  of 
Judgment,  the  defendant's  attorneys  intro- 
duced in  evidence  this  order  of  the  county 
board  of  Insanity  adjudging  the  defendant 
insane.  To  rebut  the  inference  that  might 
arise  from  this  order,  the  territory  filed  cer- 
tain affidavits  from  persons  who  had  seen 
the  defendant,  and,  among  others,  the  affi- 
davit of  the  deputy  sheriff,  who  talked  with 
him  frequently  while  he  was  confined  in  JalL 
The  court,  after  considering  all  of  the  evi- 
dence, overruled  the  motion  in  arrest  of 
Judgment,  and  the  defendant  excepted.  Sec- 
tion 5373.  St.  1803,  provides:  "When  an  In- 
dictment is  called  for  trial,  or  npon  convic- 
tion the  defendant  is  brought  up  for  Judg- 
ment, if  a  doubt  arise  as  to  the  sanity  uf 
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the  defendant,  the  court  must  order  a  Jury 
to  be  impaneled  from  the  jurors,  summoned 
and  returned  for  the  term,  or  who  may  be 
summoned  by  direction  of  the  court,  to  en- 
quire luto  the  facts."  Under  this  section, 
when  an  Indictment  Is  called  for  trial,  or, 
upon  conviction,  the  defendant  Is  brought  up 
for  Judgment,  if  a  doubt  arise  as  to  the  san- 
ity of  the  defendant  the  court  must  order 
a  Jury  to  be  Impaneled  to  Inquire  Into  the 
facts,  but  the  Judge  must  necessarily  deter- 
mine for  himself  as  to  whether  or  not  he 
entertains  a  doubt  of  the  defendant's  sanity. 
He  has  an  opportunity  to  see  the  defendant 
and,  In  this  case,  the  Judge  had  presided 
over  his  trial  Just  prior  to  the  time  the  mo- 
tion was  presented,  and  the  Judge's  facili- 
ties for  forming  an  opinion  as  to  the  defend- 
ant's mental  condition  were  most  excellent. 
An  appellate  court  is  authorized  to  say  that 
the  trial  court  erred  in  a  matter  of  this  Idnd 
only  when  it  affirmatively  appears  from  thj 
face  of  the  record  that  the  evidence  before 
the  trial  court  was  of  such  a  character  as  to 
clearly  raise  a  doubt  of  the  defendant's  san- 
ity In  the  mind  of  the  trial  Judge.  A  find- 
ing determining  this  question  against  the 
defendant  is  entitled  to  the  same  faith  and 
credit  as  a  finding  of  a  Jury  against  a  de- 
fendant In  the  trial  of  a  case.  The  finding 
of  the  county  board  of  Insanity  was  not  the 
finding  of  a  court,  and;  strictly  speaking, 
was  not  prefer  evidence,  as  the  only  effect 
of  such  a  finding  la  to  admit  one  to  the  ter- 
ritorial asylum  for  treatment.  So  far  as  the 
Issue  on  the  motion  in  the  trial  court  was 
concerned,  it  amounted  to  no  more  than  the 
expression  of  an  opinion  by  any  other  person 
out  of  court,  and  was  therefore  incompetent 
as  evidence.  Maass  v.  Phillips  (Oltl.)  61  Pac. 
1057;  Dewey  v.  Allglre,  37  Neb.  6,  55  N.  W. 
276;  Leggate  v.  Clark,  11  Mass.  308;  Knox 
v.  Haug.  48  Minn.  58,  50  N.  W.  934.  An  ad- 
judication to  fix  one's  legal  status  must  be 
by  the  probate  Judge  under  an  entirely  dif- 
ferent provision  of  the  statute,  and  a  county 
hoard  of  Insanity  has  nothing  whatever  to 
do  with  such  adjudication.  Maas  v.  Phil- 
lips, supra.  The  trial  court  was  justified, 
under  the  showing.  In  overruling  the  motion 
in  arrest  of  judgment.  The  case  should  be 
affirmed,  and  the  Judgment  of  the  trial  court 
carried  Into  execution.  It  Is  so  ordered.  All 
of  the  justices  concurring,  except  McATEE, 
J.,  who  presided  at  the  trial  below,  not  sit- 
ting. 
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iSnpreme  Court  of  Oklahoma.     Feb.  8,  1901.) 

CONTEMPT— PUNISHMENT. 
A  judgment  or  order  of  the  court  that  the 
dpfpndant  be  committed  to  the  county  jail  un- 
til he  oljeys  said  order,  and  until  the  further 
order  of  the  court  or  judge  thereof,  upon  a 
conviction  for  contempt  in  refusing  to  obey  an 
order  of  the  court  requiring  him  to  pay  cer- 
tain permanent  alimony,  is  void  for  the  reason 


that  the  duration  of  sentence  is  indefinite  and 
uncertain. 
(Syllabus  by  the  Courf.) 

Application  of  John  Curtis  for  writ  of  ha- 
beas corpus.    Writ  granted. 

Warren  &  Maurer,  for  petitioner. 

HAINEU,  J.  This  is  an  original  proceed- 
ing in  this  court  for  a  writ  of  habeas  corpus. 
It  appears  from  the  petition  and  the  return  of 
the  sheriff  that  on  the  21st  day  of  March, 
1900,  in  a  certain  action  then  pending  for  di- 
vorce ui  the  district  court  of  Canadian  county, 
wherein  one  J.  Maude  Curtis  was  plaintiff 
and  the  said  petitioner,  John  Curtis,  was  de- 
fendant, upon  due  notice  to  said  defendant, 
John  Curtis,  an  order  was  made  by  said  court, 
and  entered  of  record,  commanding  the  said 
defendant  to  pay  to  the  clerk  of  said  court  the 
sum  of  $15  on  or  before  the  25th  day  of 
March,  1900,  as  permanent  alimony  for  the 
support  and  maintenance  of  one  Andy  Curtis, 
the  Infant  child  of  said  J.  Maude  Curtis,  and 
also  the  sum  of  $15  on  the  25th  day  of  each 
and  every  month  thereafter,  and  also  the  sum 
of  ¥25  on  or  before  the  1st  day  of  April,  1900, 
as  reasonable  attorney's  fees  for  the  plaintlfTs 
attorneys.  It  ftffther  appears  that  after- 
wards, to  wit,  on  the  11th  day  of  June,  1900, 
the  plaintiff,  by  her  attorney,  filed  her  infor- 
mation In  said  court  showing  that  the  said  de- 
fendant, John  Curtis,  although  able  to  comply 
with  said  order,  had  refused  to  do  so;  and 
that  thereafter,  to  wit,  on  the  10th  day  of 
June,  1900,  a  hearing  was  had  before  said  dis- 
trict court  of  Canadian  county,  Oklahoma  ter- 
ritory, on  said  matter,  and,  after  hearing  said 
matter,  the  court  l)eing  fully  advised  in  the 
premises,  ordered  that  the  said  John  Curtis 
be  committed  to  the  county  jail  of  said  Cana- 
dian county  "until  he  obeyed  said  order,  and 
until  the  further  order  of  the  court  or  judge 
thereof."  The  petitioner  sets  up  four  grounds 
upon  which  he  seeks  to  be  discharged  by  this 
court.  We  think  It  is  only  necessary  to  con- 
sider one  of  them,  and  that  Is  the  fourth 
ground,  which  is  as  foUows:  "Because  the 
order  of  commitment  does  not  allow  the  de- 
fendant to  be  released  upon  complying  with 
the  order  of  the  court  but  must  await  the 
further  order  of  the  court  and  depends  upon 
the  court,  or  Judge  thereof,  when  the  defend- 
ant may  be  released,  because  the  term  of  im- 
prisonment is  thus  made  dependent  upon  the 
further  order  of  the  judge  or  court  and  is  In- 
definite." It  win  thus  be  seen  that  the  order 
of  commitment  provides  that  the  petitioner 
herein  shall  be  confined  In  the  coimty  jail  of 
Canadian  county,  Oklahoma  territory,  "until 
he  obeys  said  order,  and  until  the  further  or- 
der of  the  court  or  Judge  thereof";  and  hence 
this  proceeding  comes  clearly  within  the  rule 
laid  down  by  this  court  In  Taylor  v.  New- 
block,  5  OkL  647,  49  Pac.  1114,  where  It  was 
held  that:  "A  judgment  or  order  of  court 
that  a  defendant  stand  committed  to  the  coun- 
ty Jail  until  tlie  further  order  of  the  court  for 
a  contempt  In  refusing  to  obey  a  previous  order 
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requiring  him  to  surrender  certain  promissory 
notes,  adjudged  to  be  the  property  of  another, 
is  Illegal  and  void  for  uncertainty  as  to  the 
duration  of  punishment,  and  will  not  Justify 
the  imprisonment."  We  therefore  hold  that 
the  order  of  commitment  of  the  court  that  the 
defendant  be  conflned  in  the  county  Jail  until 
he  obeys  said  order,  and  until  the  further  or- 
der of  the  court  or  Judge  thereof,  upon  a  con- 
viction for  contempt  In  refusing  to  ob^  an  or- 
der of  the  court  requiring  him  to  pay  certain 
permanent  alimony,  is  void,  for  the  reason 
that  the  duration  of  sentence  la  indefinite  and 
uncertain.  Whether  the  court  or  Judge  there- 
of baa  the  power  to  commit  a  i^rson  for  fall- 
are  to  comply  with  the  final  Judgment  or  order 
of  the  court  In  awarding  permanent  alimony 
is  a  question  tliat  has  not  been  briefed  or  dis- 
cussed by  counsel,  and  we  therefore  express 
no  opinion  thereon.  -The  writ  of  habeas  cor- 
pus is  therefore  awarded,  and  the  petitioner 
Is  discharged.  All  the  Justices  concurring,  ex- 
cept IRWIN,  J.,  who  presided  in  the  court  be- 
low, not  Bitting. 


(10  Okl.  724) 

CHICAGO  BLDG.  &  MFG.  00.  t.  PBW- 

THERS. 

(Supreme  Oonrt  of  Oklahoma.     Feb.  8,  1001.) 

CHANGB     OP     VBNTJB^-JUSTICE'S     COURT— JU- 
RISDICTION—WAIVER. 

1.  A  change  of  venue  will  not  lie  from  a  jus- 
tice of  the  peace  to  a  probate  court,  or  from 
a  probate  court  to  a  justice  of  the  peace, 'in  a 
civil  action,  even  thoueh  the  amount  involved 
is  wijtbin  the  jurisdiction  of  a  justice  of  the 
peace! 

2.  Where  a  court  has  no  juriBdiction  over  the 
particular  cause  or  of  the  person  of  the  de- 
fendant, and  the  defendant  appears  specially 
for  the  purpose  of  calling  the  attention  of  the 
court  to  such  irregularities,  and  the  court  there- 
upon overrules  his  motion  to  such  jurisdiction, 
he  may  save  bis  exception,  file  his  answer,  and 
proceed  to  trial  without  waiving  such  error; 
and  he  may  take  advantage  of  such  error  on 
appeal  to  a  higher  court. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court  Payne  county; 
before  Chief  Justice  John  H.  Burf ord. 

Action  by  the  Chicago  Building  &  Manu- 
facturing Company  against  J.  Pewthers.  A 
Judgrment  for  plaintiff  was  reversed  in  the 
district  court,  and  plaintiff  appeals.  Af- 
firmed. 


Uhl  &  Miller,   for  aK>eUant 
Lowry,  for  appellee. 


Robert  A. 


BURWELL,  J.  This  action  was  commen- 
ced by  the  plaintiff  in  error  before  George  P. 
Uhl,  a  Justice  of  the  peace  in  the  town  of 
Stillwater,  in  Payne  county.  Service  of  sum- 
mons was  had  upon  defendant,  who  appeared 
generally  and  filed  an  affidavit  for  change  of 
venue  on  account  of  the  bias  and  prejudice 
of  the  justice.  The  application  was  sustain- 
ed, and  thereupon  the  case  was  transferred 
to  the  probate  court  of  Payne  county.  The 
defendant  appeared  before  the  probate  court 
and  filed  a  motion  to  dismiss  the  case  for  the 


reason  that  the  court  bad  no  Jurisdiction  of 
the  cause,  and  for  the  further  reason  tliat  a 
change  of  venue  would  not  lie  from  a  Justice 
of  the  peace  to  a  probate  court  The  pro- 
bate court  overruled  this  motion,  and  there- 
upon defendant  saved  his  exception,  answer- 
ed, and  proceeded  to  trial,  trat  Insisted  all 
through  that  the  court  had  no  Jurisdiction  to 
try  the  case.  Judgment,  however,  was  ren- 
dered in  favor  of  the  defendant  from  which 
plaintiff  appealed  to  the  district  court  where, 
under  the  law,  he  was  entitled  to  a  trial  de 
novo.  When  the  case  was  called  for  trial 
in  the  district  oonrt  the  defendant  again  rais- 
ed the  question  of  the  Jurisdiction  of  the  pro- 
bate court  to  try  said  cause  on  a  change  of 
venue  from  a  Justice  of  the  peace,  and  there- 
upon the  district  court  dlamissed  the  action 
without  prejudice,  and  taxed  the  costs  to  the 
plaintiff.    Plaintiff  appealed  to  this  court 

The  flr^t  question  which  we  will  consider 
Is,  will  a  change  of  venue  lie  from  a  Justice 
of  the  peace  to  a  probate  court  or  from  a 
probate  court  to  a  justice  of  the  peace,  in 
civil  cases,  wherein  the  amount  Involved  is 
within  the  jurisdiction  of  a  Justice  of  the 
peace?  We  think  not.  The  only  provision 
of  the  Btatntes  authorizing  a  change  of  venue 
from  a  Justice  of  the  peace  is  found  in  arti- 
cle 7  of  Justices'  Civil  Procedure  (St  1883.  I 
4717):  "If,  on  the  return  of  process,  or  at 
any  time  before  trial  shall  have  been  com- 
menced, either  party  shall  file  with  the  jus- 
tice of  the  peace  before  whom  any  canse  ia 
Instituted  or  is  pending  for  trial,  an  affidavit 
stating:  First,  that  such  Justice  is  a  mate- 
rial witness,"  etc.  (stating  all  of  the  gronnds 
for  a  change  of  venue),  "the  trial  of  the  ease 
shall  t)e  changed  to  some  other  JuslJce  of  the 
peace,  as  provided  in  the  next  section."  Sec- 
tion 4718:  "If  the  place  of  the  trial  be  chan- 
ged on  account  of  the  bias  or  prejudice  of  the 
Justice,  or  of  his  being  a  material  witness  in 
the  cause,  such  cause  shall  be  transferred  for 
trial  before  some  other  Justice  of  the  peace 
of  the  same  township,  if  there  be  one  there 
legally  competent  to  try  such  cause;  it  there 
be  no  such  justice  within  such  township,  or 
if  such  change  be  granted  on  account  ojf  the 
bias  or  prejudice  of  the  dtlBens  of  such  town- 
ship against  such  party,  the  case  shall  be 
taken  to  some  justice  in  an  adjoining  town- 
ship of  the  same  county."  From  these  two 
sections  it  will  be  seen  that  a  change  of  ven- 
ue can  only  be  had  from  one  justice  of  the 
peace  to  another  Justice,  and  not  from  a  jus- 
tice of  the  peace  to  a  probate  court  But  it 
is  Insisted  by  the  appellant  that  a  probate 
Judge,  when  trying  causes  within  the  jurisdic- 
tion of  a  Justice  of  the  peace,  is,  under  arti- 
cle 15,  p.  3G4  of  the  Statutes  of  1893  (act  ex- 
tending Jurisdiction  of  probate  courts),  an 
ex  officio  Justice  of  the  peace.  This  conten- 
tion Is  Incorrect.  A  probate  Judge  or  probate 
court  never  acta  as  an  ex  officio  jnstice  of 
the  peace,  but  is  at  all  times  a  probate  judge 
or  a  probate  court;  but,  as  a  probate  court 
under  our  law,  it  has  also  the  "ordinary  pow- 
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era  and  Jurisdiction  of  Justices  of  the  peace." 
Decker  v.  Cahlll  (Okl.;  not  officially  rqjorted) 
CI  Pac.  1101.  At  common  law  a  change  of 
venue  woiild  only  lie  to  another  court  of 
equal  Jurisdiction,  and  not  to  one  of  a  lower 
or  higher  Jurisdiction;  and  this  is  still  the 
rule,  except  where  the  statute  expressly  pro- 
Tides  differently.  But  notwithstanding  the 
want  of  power  to  grant  a  change  of  venue  to 
the  probate  court,  the  Justice  made  out  his 
transcript  and  certified  the  papers  over  to  It, 
and  both  parties  appeared  In  that  forum.  The 
defendant,  however,  only  entered  a  special 
appearance  In  that  court,  and  moved,  to  dis- 
miss the  action  because  a  change  of  venue 
would  not  lie  to  that  tribunal,  and  contended 
that  the  probate  court  had  acquired  no  Juris- 
diction of  the  cause.  It  Is  clear  that  the  pro- 
bate court  could  not  try  the  cause  by  virtue 
of  the  change  of  venue,  and  when  the  de- 
fendant raised  the  question  of  the  Jurisdic- 
tion of  that  court  It  was  its  duty  to  proceed 
no  further,  bat  to  return  the  papers  to  the 
Justice  from  whom  they  came,  not  because 
the  probate  court  did  not  have  Jurisdiction 
of  the  subject  of  the  action,  but  because  it 
could  not  acquire  Jurisdiction  of  the  particu- 
lar cause,  or  of  the  person  of  the  defendant, 
in  that  manner;  and,  while  the  motion  of 
the  defendant  was  -In  form  a  motion  to  dis- 
miss. It  should  have  been  treated  by  the 
court  simply  as  a  motion  questioning  the 
Jurisdiction  of  the  court.  But  the  motion 
was  overruled,  and  exception  saved,  where- 
upon the  defendant  entered  upon  the  trial; 
and  plaintiff  Insists  that  by  doing  this  he 
waived  any  error  that  the  court  may  have 
made  In  overruling  his  motion  to  the  Juris- 
diction of  the  court,  and  that  the  defendant, 
by  entering  upon  the  trial,  voluntarily  ap- 
peared, and  the  trial  in  the  probate  court 
amounted  to  a  voluntary  appearance  and 
trial  in  that  court,  and  that  the  probate  court 
had  Jurisdiction  of  both  the  persons  to  the 
action  and  the  subject-matter.  With  this 
contention  we  cannot  agree.  It  is  true  that 
the  probate  court  had  Jurisdiction  of  the  sub- 
ject of  the  action;  that  Is,  the  matter  In  con- 
troversy was  such  a  cause  as  could  be  tried 
In  that  court  If  commenced  In  the  proper 
manner.  But  the  court  did  not  have  Juris- 
diction over  that  particular  cause,  or  of  the 
person  of  the  defendant.  The  Justice  before 
whom  the  action  was  commenced  acquired 
Jurisdiction  over  that  particular  case,  and  it 
was  impossible  for  blm,  or  the  parties,  or  ail 
of  them,  to  transfer  that  Jurisdiction  to  any 
one  except  another  Justlqe,  unless  an  appeal 
was  taken  to  the  district  court.  Jurisdiction 
of  courts  of  limited  powers  is  conferred,  not 
by  consent  of  parties,  but  by  express  statu- 
tory law,  and  there  is  no  provision  of  our 
statutes  by  whidi  a  case  can  be  transferred 
from  a  Justice  of  the  peace  to  a  probate 
court. 

It  may  be  that  If  the  defendant  had  ap- 
peared voluntarily  in  the  probate  court,  and 
tried  his  case  there,  he  would  be  bound  by 


the  Judgment  rendered  In  that  or  any  ap- 
pellate court,  and  that  the  voluntary  trial 
by  the  parties  In  that  tribunal,  which  had 
Jurisdiction  of  the  subject  of  the  action, 
would  amount  to  an  original  tritil  commen- 
ced therein;  but  upon  this  we  will  not  here 
express  any  opinion,  as  that  is  not  this  case. 
There  was  no  voluntary  general  appearance 
by  the  defendant.  His  appearance  was  spe- 
cial, and  was  for  a  special  purpose,  and  when 
the  court  overruled  his  motion  he  had  a  right 
to  do  one  of  two  things:  He  could  save  his 
exception  and  stand  upon  his  motion,  and  re- 
fuse to  appear  further  In  the  case,  or  he 
could  answer  and  go  to  trial;  and  his  going 
to  trial,  under  such  dreumstances,  would  hot 
waive  any  rights  under  his  motion.  It  Is, 
perhaps,  true  that  the  general  rule,  followed 
by  most  of  the  states.  Is  that  one,  by  plead- 
ing to  the  merits  or  participating  in  the  trial 
of  a  cause  after  a  motion,  under  special  ap- 
pearance, to  the  Jurisdiction  of  the  court 
over  the  person  or  of  the  particular  cause 
has  been  overrnled,  waives  such  Jurisdic- 
tional questions,  although  the  motion  should 
have  been  sustained;  but  that  is  not  the  bet- 
ter rule.  Our  procedure  was  taken  from 
Kansas,  and  the  supreme  court  of  that  state 
has  held  that  want  of  Jurisdiction  of  the 
person  is  not  waived  by  pleading  to  the  mer- 
its and  going  to  trial  after  a  motion  to  quash 
a  summons  or  service  of  a  summons  filed  un- 
der a  special  appearance  is  overruled.  Bentz 
V.  Eubanks  (Kan.  Sup.)  4  Pac.  269;  Dicker- 
son  V.  Railroad  Oo.  (Kan.  Sup.)  23  Pac.  936. 
And  the  supreme  court  of  the  United  States, 
as  well  as  other  courts  whose  opinions  are 
entitled  to  great  weight,  have  rigidly  follow- 
ed this  practice.  Harkness  v.  Hyde,  98  U.  8. 
476,  25  L.  Ed.  237;  Southern  Pac.  Co.  v.  Den- 
ton, 146  U.  S.  202,  13  Sup.  Ct  44,  36  L,.  Ed. 
377;  Railway  Co.  v.  Pinkney,  149  U.  S.  194, 
13  Sup.  Ct.  859,  37  L.  Ed.  690;  Secrest  v. 
Amett  5  Blaekf.  366;  Railway  Co.  v.  Gon- 
zales, 151  t;.  S.  496,  14  Sup.  Ct  401,  38  L. 
Ed.  248^  Mullen  v.  Canal  Oo.  (N.  C.)  19  S. 
B.  106;  KInkade  v.  Myers  (Or.)  21  Pac.  557; 
Woodbury  v.  Henningsen  (Wash.)  39  Pac. 
243. 

Under  these  authorities  and  sound  reason, 
we  hold  that  the  probate  court,  by  assuming 
Jurisdiction  of  the  ease  and  of  the  i)er8on  of 
the  defendant,  committed  error,  and  that 
such  error  was  not  waived  by  the  defendant's 
going  to  trial  upon  the  merits,  and  that  the 
defendant  was  entitled  to  have  the  error  cor- 
rected in  this  case  In  the  district  court 
Viewing  this  case  as  we  do.  It  necessarily 
follows  that  the  probate  court  ought  not  to 
have  docketed  the  same,  and  that  the  order 
of  dismissal  without  prejudice  made  by  the 
district  court  was  correct,  and  should  be  af- 
firmed at  the  costs  of  appellant  It  is  so  or- 
dered, and  the  district  court  of  Payne  county 
is  hereby  directed  to  return  all  of  the  papers 
certified  to  thot  court  by  the  probate  court  of 
soid  county,  with  directions  to  that  court  to 
return  the  original  papers  received  from  the 
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Justice's  court  to  said  Justice.  All  of  tlie 
Justices  concurring,  except  BURFORD,  C.  J., 
who  tried  the  cause  below,  not  sitting. 


(10  Okl.  730) 

CHICAGO  BLDG.  &  MFG.  00.  v.  KIRBY. 

(Supreme  Court  of  Oklahoma.     Feb.  8,  1901.) 

CHANGE  OF  VENUE— JUSTICE'S  COURT— JURIS- 
DICTION—WAIVER. 

1.  A  change  of  venue  will  not  lie  from  a  jus- 
tice of  the  peace  to  a  probate  court,  or  from  a 
probate  court  to  a  justice  of  the  peace,  in  a 
civil  action,  even  though  the  amount  involved 
Is  within  the  jurisdiction  of  a  justice  of  the 
peace. 

2.  Where  a  court  has  no  jurisdiction  over  the 
particular  cause  or  of  the  person  of  the  de- 
fendant, and  the  defendant  appears  speciallj 
for  the  purpose  of  calling  the  attention  of  the 
court  to  such  irregularities,  and  the  court  there- 
upon overrules  his  motion  to  such  jurisdiction, 
he  may  save  his  exception,  file  his  answer,  and 
proceed  to  trial  without  waiving  such  error; 
and  he  may  take  advantage  of  such  error  on 
appeal  to  a  higher  court. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Payne  county; 
before  Chief  Justice  John  H.  Burford. 

Action  by  the  Chicago  Building  &  Mann- 
facturlng  Company  against  F.  P.  Kirby.  A 
Judgment  for  plaintiff  was  reversed  In  the 
district  court,  and  plaintiff  appeals.  Affirm- 
ed. 

Uhl  &  Miller,  for  appellant  Robert  A. 
I..owry,  for  appellee. 

BURWBLL,  J.  The  facts  In  this  case  are 
Identical  with  those  in  the  case  of  Manu- 
facturing Co.  V.  Pewtliers,  63  Pac.  !)64.  That 
case  was  commenced  before  the  same  Jus- 
tice, and  change  of  venue  taken  to  the  same 
probate  court.  The  Judgments  In  the  pro- 
bate and  district  courts  are  the  same  In  both 
cases,  and  the  appeal  taken  In  the  same  man- 
ner. And  for  the  reasons  stated  In  that  case 
the  Judgment  of  the  district  court  of  Payne 
county  In  this  case  is  hereby  aftlrraed  at  the 
costs  of  the  appellant.  It  is  so  ordered,  and 
the  district  court  of  Payne  county  is  hereby 
directed  to  return  all  of  the  papers  certified 
to  that  court  by  the  probate  court  of  said 
county,  with  directions  to  that  court  to  re- 
turn the  original  papers  from  the  Justice's 
court  to  said  Justice.  All  of  the  Justices 
c*oncurring,  except  BURFORD,  C.  J.,  who 
tried  the  cause  below,  not  sitting. 


(10  Okl.  732) 

LIGHT  V.  (X)NOVBn. 
(Supreme  Court  of  Oklahoma.    Jan.,  1901.) 

INDIANS— LEASE— VALIDITY. 
A  written  or  parol  lease  entered  into  be- 
tween the  plaintiff  and  the  defendants,  with- 
out the  consent  and  approval  of  the  Indian 
agent  and  the  commissiuner  of  Indian  affairs, 
for  the  pasturage  of  cattle  located  upon  the 
Kiowa,  (jomanche,  and  Apache  Indian  reserva- 
tions, is  null  and  void,  and  therefore  no  action 
ran  be  maintained  thereon. 

Burford,  C.  J.,  dissenting. 

(Syllabus  by  the  Court.) 


Error  from  district  court,  Canadian  connty; 
before  Justice  John  C.  Tarsney. 

Action  by  George  W.  <2onover  against  John 
W.  Light  and  another.  Judgment  for  plain- 
tiff, and  defendant  Light  appeals.    Reversed. 

This  was  an  action  brought  by  the  plain- 
tiff, George  W.  Conover,  against  the  defend- 
imts  Marthi  and  Light  to  recover  the  sum  of 
$595,  for  rent  which  the  plaintiff  claimed  was 
due  for  the  use  of  a  certain  pasture  located  in 
the  Kiowa  and  Comanche  reservations.  The 
petition  alleges,  in  substance:  That  for  more 
than  20  years  last  past  the  phiintiff  was  aniem- 
ber  of  the  Comanche  tribe  of  Indians  located  in 
the  Kiowa,  Comanche,  and  Apache  reserva- 
tions in  said  territoi}-,  and  that  in  the  year 
1886  tlie  Ck)manche  tribe  of  Indians  authorized 
the  plaintiff  to  inclose  a  certain  tract  of  land 
as  a  pasture,  and  that  under  the  said  agree- 
ment the  plaintiff  Inclosed  a  large  tract  of  land 
with  a  fence,  and  took  possession  thereof,  and 
has  since  occupied  the  same.  That  said 
agreement  was  never  canceled  or  revoked  by 
said  tribe  of  Indians.  That  on  July  11th. 
1802,  the  plaintiff  entered  into  a  written  lease 
with  Martin  and  Light,  by  the  terms  of  which 
lease  the  plaintiff  rented  to  the  defendants  a 
^rtion  of  the  above-named  pasture  upon  the 
following  terms  and  conditions,  to  wit:  "The 
said  Martin  and  Light  agree  to  pay  as  rent  the 
first  year  $2,000,  and  for  every  other  year  the 
sum  of  $2,600,  and  said  G.  W.  Conover  Is  to 
continue  the  said  Martin  and  Light  In  posses- 
sion of  said  land  as  long  as  he  can  do  so.  The 
said  rent  is  to  be  paid,  the  first  quarter's  rent. 
$500,  this  day  paid;  second  quarter,  $500,  in 
six  months;  the  third  quarter  in  nine  months; 
the  fourth  quarter  in  twelve  months;  and  the 
others  three  months  thereafter  in  quarterly 
payments  so  long  as  the  said  G.  W.  Conover 
shall  keep  said  Martin  and  Light  In  possession 
of  the  said  land."  That  on  the  1st  day  of 
April,  1805,  the  plaintiff  entered  into  a  writ- 
ten lease  with  the  Kiowa,  Ck>manche,  and 
Apache  Indians  for  said  lands  for  a  term  of 
one  year  ending  on  March  31,  1890,  and  said 
lease  was  approved  by  the  commissioner  of 
Indian  affairs,  and  remained  In  full  force  and 
effect  untU  the  31st  of  March,  1880.  That  the 
defendants  remained  in  possession  of  said  land 
until  the  31st  of  March,  1896,  with  the  knowl- 
edge, consent,  and  approval  of  the  agent  of 
said  Kiowa  and  Comanche  reservations  and 
the  commissioner  of  Indian  affairs,  but  failed 
and  refused  to  pay  any  rent  after  the  10th  diiy 
of  January.  The  defendant  John  W.  Light 
filed  an  answer.  In  which  he  admitted  the  exe- 
cution of  the  leases  pleaded  by  the  plaintiff, 
but  averred,  in  substance,  that  the  written 
lease  entered  into  between  the  plaintiff  and 
the  defendants  on  July  11, 1892,  and  the  subse- 
quent parol  agreements  entered  Into  between 
the  plaintiff  and  the  defendants,  whereby  the 
defendants  used  the  said  pasture  for  grazing 
purposes,  was  unauthorized,  and  therefore  il- 
legal and  void,  for  the  reason  that  said  Iea.«e 
and   the   subsequent  parol   agreements    were 
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made  and  entered  Into  without  the  knowledge, 
consent,  or  approval  of  the  Indian  agent  In 
charge  of  the  Kiowa  and  Comanche  Indians, 
and  also  without  the  approval  of  the  commis- 
sioner of  Indian  affairs.  It  was  further  al- 
leged In  said  answer  that  the  plaintiff  bad  no 
iwwer  or  authority  to  sublease  said  lands,  or 
any  portion  of  them,  to  the  defendants,  or  to 
any  one  else,  without  the  consent  and  approval 
of  the  Indian  a^ent  or  commissioner  of  Indian 
affairs.  It  was  further  alleged  that  the  said 
plaintiff  neglected  to  report  the  lease  entered 
into  between  the  said  plaintiff  and  the  defend- 
ants to  the  Indian  agent,  and  for  the  purpose 
of  deceiving  the  said  Indian  agent  in  the  prem- 
ises concealed  from  said  agent  the  fact  that 
said  plaintiff  executed  said  lease  to  the  de- 
fendants, and  at  all  times  denied  to  said  agent 
that  said  lease  existed,  and  denied  to  said 
agent  that  the  said  defendants  were  using  said 
land  for  grazing  purposes  by  the  consent  of 
the  plaintiff.  It  was  also  alleged  in  the  an- 
swer that  the  Indian  agent  bad  no  knowledge 
of  said  lease  between  the  plaintiff  and  the  de- 
fendants until  some  time  in  February,  1896, 
when  he  ordered  said  defendants  to  vacate 
said  pastures.  To  this  answer  the  plaintiff 
filed  a  reply  consisting  of  a  general  denial. 
The  issues  being  thus  Joined,  the  cause  was 
tried  by  a  Jury,  and  a  verdict  rendered  in  fa- 
vor of  "the  plaintiff  for  $138.  Thereupon  the 
.defendant  filed  a  motion  for  a  new  trial,  which 
was  overruled,  and  exception  reserved,  and 
Judgment  rendered  upon  the  verdict  of  the 
Jury  in  favor  of  the  plaintiff  and  against  the 
defendant  John  W.  Light.  It  appears  that  the 
defendant  Martin  was  never  served  with  a 
summons,  and  did  not  appear  in  the  action. 
From  this  Judgment  the  defendant  Light  ap- 


C.  M.  Fechhelmer,  Blake  &  Blake,  and  W. 
T.  Beeks,  for  plaintiff  in  error.  Charles  H. 
Carswell,  for  defendant  In  error. 

'f 

HAINER,  J.  (after  stating  the  facts).  A 
number  of  errors  are  assigned  and  discussed 
by  the  plaintiff  In  error,  but  we  think  it  Is  only 
necessary  to  consider  one  of  them,  which  Is  de- 
cisive of  this  case,  and  that  is  the  validity  of 
the  written  lease  entered  Into  between  .Con- 
over  and  ALartin  and  Light  on  July  11,  1892, 
and  the  subsequent  parol  agreement  which  the 
plaintiff  claims  was  entered  into  with  the  de- 
fendants, and  upon  which  he  recovered  Judg- 
ment The  lease  entered  Into  between  the 
plaintiff  and  the  defendants  on  July  11,  1802, 
was  mode  without  the  consent  and  approval 
of  the  Indian  agent  or  the  commissioner  of 
Indian  affairs,  and  was,  therefore,  absolutely 
void.  It  appears  from  the  record  that  the 
plaintiff  lid  not  obtain  a  lease  from  the  Indian 
agent  until  April,  1895,  which  was  for  a  pe- 
riod of  only  one  year,  beginning  on  the  1st  of 
April,  ISS^,  and  terminating  on  March  31, 
1886.  It  also  appears  that  this  lease  was  ap- 
proved by  the  commissioner  of  Indian  affairs, 
and  was  no  doubt  a  valid  lease,  but  under  the 


conditions  of  this  lease  Conover  had  no  power 
or  authority  to  enter  into  a  contract  to  lease  or 
sublease  any  of  said  lands,  or  any  portion 
thereof,  to  the  defendants,  or  any  other  person, 
without  the  consent  and  approval  of  the  In- 
dian agent  or  the  commissioner  of  Indian  af- 
fairs. The  written  lease  between  Conover 
and  Martin  and  Light  being  absolutely  void, 
any  subsequent  parol  agreement  entered  into 
between  them  without  the  consent  and  ap- 
proval of  the  Indian  agent  or  the  commissioner 
of  Indian  affairs  must,  necessarily,  be  abso- 
lutely void.  The  court,  In  its  Instructions  to 
the  Jury,  assumed  that  the  contract  between 
Conover  and  Martin  and  Light  was  valid,  and 
also  that  the  parol  agreement  between  the 
plaintiff  and  defendants '  was  legal,  and,  in 
effect,  instructed  the  Jury  that  the  burden  of 
proof  was  upon  the  defendants  to  show  that 
the  lease  was  made  without  the  consent  and 
approval  of  the  Indian  agent  or  the  commis- 
sioner of  Indian  affairs.  This  was  clearly  er- 
roneous. The  burden  of  proof  was  upon  the 
plaintiff  In  this  action  to  show  that  he  had  a 
valid  lease,  and,  in  order  to  establish  a  valid 
lease  it  was  necessary  for  him  to  prove  by  a 
preponderance  of  the  evidence  that  it  was 
made  with  the  consent  and  approval  of  the 
Indian  agent  and  the  commissioner  of  Indian 
affairs.  It  Is  true,  the  plaintiff  In  his  petition 
alleged  that  said  lease  between  the  pUintiff 
and  the  defendanta  was  made  with  the  con- 
sent and  approval  of  the  Indian  agent,  and 
also  with  the  consent  and  approval  of  the  com- 
missioner of  Indian  affairs.  But  the  evidence 
absolutely  fails  to  establish  that  fact,  and  we 
therefore  think  that  the  court  erred  In  over- 
ruling the  demurrer  of  the  defendants  to  the 
evidence  for  the  reason  that  the  plaintiff  had 
wholly  failed  to  prove  a  cause  of  action 
against  the  defendants,  or  either  of  them.  On 
the  other  band,  the  evidence  offered  on  be- 
half of  the  defendants  conclusively  proved 
tbat  the  plaintiff  never  had  the  consent  and 
approval  of  either  the  Indian  agent  or  the 
commissioner  of  Indian  affairs  to  lease  or  sub- 
lease any  of  said  lands  to  Martin  and  Light, 
or  any  other  person  or  persons.  Section  2116 
of  the  Bevlsed  Statutes  of  the  United  States 
provides:  "No  purchase,  grant,  lease,  or  other 
conveyance  of  lands,  or  of  any  title  or  claim 
thereto,  from  any  Indian  nation  or  tribe  of 
Indians,  shall  be  of  any  validity  In  law  or 
equity,  unless  the  same  be  made  by  treaty  or 
convention  entered  Into  pursuant  to  the  consti- 
tution. Every  person  who,  not  being  em- 
ployed under  the  authority  of  the  United 
States,  attempts  to  negotiate  such  treaty  or 
convention,  directly  or  Indirectly,  or  to  treat 
with  any  such  nation  or  tribe  of  Indians  for 
the  title  or  purchase  of  any  lands  by  them 
held  or  claimed,  is  liable  to  a  penalty  of  one 
thousand  dollars.  The  agent  of  any  state  who 
may  be  present  at  any  treaty  held  with  In- 
dians under  the  authority  of  the  United  States, 
In  the  presence  and  with  the  approbation  of 
the  commissioner  of  the  United  States  ap- 
pointed to  hold  the  same,  may,  however,  pro- 
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pose  to,  and  adjust  with,  the  Indians  the 
compensation  to  be  made  for  tiielr  claim  to 
lands  within  such  state  which  shall  be  ex- 
tinguished by  treaty."  We  think  it  Is  clear 
that  the  written  lease  entered  into  l>etween 
the  plaiutlS  and  the  defendants  In  July, 
1892,  as  well  as  the  subsequent  parol  agree- 
ment, were  entered  into  in  direct  violation 
of  the  act  of  congress  above  referred  to,  and 
were  contrary  to  the  well-settled  policy  of 
the  government  In  relation  to  the  manage- 
ment, control,  and  supervision  of  the  Indians 
and  their  lands.  And  the  law  seems  to  be 
well  established  that  no  action  can  be  main- 
tained on  a  contract  that  is  in  violation  of  a 
positive  statute,  or  is  based  upon  an  illegal 
or  immoral  act  Gdrst  v.  Love,  6  OU.  46,  5S 
Pac.  19;  KeUy  v.  Courter,  1  Ol£l.  277,  30  Pac. 
372;  EweU  v.  Daggs,  108  U.  S.  146,  2  Sup. 
Ct  408,  27  L.  Ed.  682;  Bonk  t.  Owens,  2  Pet 
527,  7  Lfc'  Ed.  508;  Coppell  v.  Hall,  7  WalL 
558,  Id  L.  Ed.  244.  It  has  been  held  that  one 
who  eaters  with  cattle  or  other  live  stock 
upon  the  Indian  reservation  under  a  lease  of 
that  description,  made  in  violation  of  the 
statute,  is  an  intruder,  and  may  be  removed 
therefrom  as  such,  notwithstanding  his  entry 
with  the  consent  of  the  tribe.  18  Op.  Attys. 
Gen.  U.  8.  235-486. 

But  It  is  contended  by  the  defendant  In  er- 
ror that  the  defendants  were  tenants  of  the 
plaintiff,  and  used  and  occupied  the  land, 
and  therefore  they  are  estopped  from  denying 
the  plaintifC's  title,  or  to  question  the  legali- 
ty of  the  lease.  '  We  think  not.  The  written 
lease,  as  well  as  the  parol  agreement  were 
not  only  contrary  to  public  policy,  but  were 
entered  into  in  violation  of  a  positive  statute, 
and  hence  the  doctrine  of  estoppel  does  not 
apply.  In  Dupas  v.  Wassell,  1  Dill.  213,  Fed. 
Cas.  No.  4,182,  it  was  held  that  a  lease  of  land 
upon  which  the  Hot  Springs  were  situated, 
being  in  violation  of  an  act  of  congress,  was 
absolutely  void,  and  that  the  ground  rent 
for  the  use  of  the  lands  could  not  be  recover- 
ed; and  it  was  further  held  that  the  lessee 
was  not  estopped  from  setting  up  the  ille- 
gality. In  Mayes  v.  Association  (Kan.  Sup.) 
51  Pac.  215,  which  was  an  action  to  recover 
upon  a  contract  to  lease  for  a  period  of  five 
years  a  large  body  of  land,  constituting  what 
was  formerly  known  as  the  Cherokee  Strip 
or  Outlet  and  which  was  entered  into,  be- 
tween the  Cherokee  Nation  and  the  associa- 
tion, but  without  the  consent  and  approval 
of  the  government,  or  any  of  its  duly  au- 
thorized agents,  it  was  held  by  the  supreme 
court  of  Kansas  to  be  in  violation  of  section 
2116  of  the  Bevised  Statutes  of  the  United 
States,  and  was,  therefore,  void,  and  that  no 
action  could  be  maintained  thereon.  Mr. 
Justice  Johnston,  in  the  course  of  the  opinion, 
said:  "It  is  clear  that  the  contract  of  lease 
between  the  plaintiff  and  the  defendant  con- 
flicted with  the  government  policy,  and  was 
a  direct  violation  of  a  positive  statute.  It 
was,  therefore,  illegal,  and  the  courts  gener- 
ally hold  that  no  action  can  be  maintained 


on  a  contract  forbidden  by  law.  The  poUcj 
of  the  law  is  to  leave  the  parties  in  all  sncli 
cases  without  remedy  against  each  other.  Xlie 
courts  will  not  lend  their  aid  to  a  party  wtio 
founds  his  action  upon  an  immoral  or  illegal 
act  If,  from  the  plaintiff's  own  statement  or 
otherwise,  the  cause  of  action  appears  to  arise 
ex  turpi  causa,  or  the  transgression  of  a  posi- 
tive law  of  the  state,  there  the  court  sayi 
he  has  no  right  to  be  assisted.' "  Gerlach  r. 
Skinner,  34  Kan.  86,  8  Pac.  257;  Kormaa  t. 
Henry,  32  Kan.  49,  343,  3  Pac.  764,  4  Pac. 
262;  i^nnen  v.  Newman,  35  Kan.  709,  12 
Pac.  144;  Flersheim  v.  Cary,  39  Kan.  178, 17 
Pac.  825;  Yount  v.  Denning,  52  Kan.  629,  33 
Pac.  207;  Melchoir  v.  McCarty,  31  Wis.  232; 
Downing  v.  Blnger,  7  Mo.  585;  Cherokee 
Strip  Live-stock  Aas'n  v.  Cass  Land  &  Cattle 
Co.  (Mo.  Sup.)  40  S.  W.  107;  Gould  v.  Keor 
daU  (Neb.)  19  N.  W.  483;  Mackintosh  v.  Ben- 
ton (Wash.  T.)  3  Pac  880;  Whart  Cont  { 3«: 
0  Am.  &  Eng.  Enc.  Law,  909.  And,  again.  It 
was  said  by  the  same  Judge:  "The  contract 
In  this  case  Is  to  be  distinguished  from  tlioae 
which  are  merely  void  from  want  of  compli- 
ance with  some  form,  or  which  are  ladcing  is 
other  essentials.  Here  it  was  prohibited  by 
statute,  and,  being  unlawful,  it  does  not  faA 
within  the  class  of  contracts  which  are  void 
because  of  the  infancy  of  one  of  the  parties, 
or  because  of  the  statute  of  frauds.  In  cases 
like  this  the  courts  will  not  lend  their  aid  to 
the  parties  either  to  recover  damages  under 
the  illegal  contract  or  the  profits  supposed 
to  have  been  derived  from  the  unlawful 
transaction  by  either  party.  The  fact  that 
the  defendants  co-operated  In  the  transgiee- 
slon,  and  are  equally  implicated  with-  the 
plaintiff,  does  not  prevent  them  from  setting 
up  the  defense  of  invalidity.  There  is  no  In- 
nocent party  here  in  whose  favor  an  excep- 
tion can  be  made,  as  the  prohibitory  provi- 
sion affected  all  alike.  It  is  unlike  the  esse 
of  Cattle  Co.  y.  Thompson,  57  Kan.  792,  4S 
Pac.  34,  where  Thompson  was  not  a  party 
to  the  illegal  contract  and  was  permitted  to 
recover,  under  the  pleadings,  upon  a  qnan- 
tum  meruit  for  services  in  connection  witli 
pasturage  on  some  of  these  lands.  The  con- 
troversy arises  here  directly  between  the 
parties  to  the  Illegal  contract  and  the  plain- 
tiff seeks  a  recovery  through  and  under  that 
contract  The  parties  voluntarily  entered 
into  the  contract,  and  they  must  be  held  to 
have  had  knowledge  that  in  doing  so  they 
were  violating  the  law."  We  approve  of  tlie 
doctrine  announced  by  the  supreme  court  of 
Kansas,  and  think  that  It  is  decisive  of  tbe 
case  under  consideration.  We  therefore  bold 
that  the  written  lease  entered  Into  between 
the  plaintiff  and  tbe  defendants  on  July  11, 
1892,  and  the  subsequent  contract  entered 
into  with  Martin  and  Light  without  the  con- 
sent and  approval  of  the  Indian  agent  and 
the  commissioner  of  Indian  affairs,  were  ab- 
solutely void,  and  that  no  action  can  be 
maintained  thereon.  The  Judgment  of  the 
district  court  of  Canadian  county  is  Uierefore 
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reversed,  and  the  cause  remanded,  with  di- 
rections to  dismiss  the  action.  All  the  jus- 
tices concurring,  except  BUKFORD,  C.  J., 
dissenting. 

(10  OkL  424) 

BOGGS  T.  UNITED  STATES.! 
(Supreme  Court  ol  Oiclahoina.    Sept  4,  1900.) 

CRIMINAL     LAW— IN3TRDCTION3— APPBAI/— 
REVIEW. 

1.  Under  the  laws  of  this  territory,  the  giv- 
ing of  oral  iDstructions  by  the  court  to  the  jury, 
if  objected  to  by  the  defendant,  and  when  ex- 
ceptions are  saved  thereto,  is  reversible  error. 
But  every  communication  between  the  court 
and  the  jury  on  the  trial  of  the  cause  is  not 
necessarily  an  instruction.  Only  when  the 
statements  of  the  court  .amount  to  a  positive 
direction  as  to  the  law  of  the  case  will  such 
statements  be  regarded  as  an  instruction,  with- 
in the  meaning  of  the  statute  requiring  the  in- 
structions of  the  cou^t  to  the  jury  to  be  in 
writing. 

2.^  here  a  conviction  is  had  upon  the  testi- 
mony' of  expert  witnesses,  if  the  jury  have 
been  properly  instructed  as  to  the  law,  on  ap- 
peal this  court  will  not  invade  the  province  of 
the  jury,  to  determine  the  weight  and  credibili- 
ty of  the  witnesses  or  the  degree  of  credence  to 
be  given  to  their  testimony.  If  upon  an  ex- 
amination of  the  entire  record  this  court  is 
satisfied  that  there  is  evidence  in  the  case 
which  reasonably  tends  to  sustain  their  find- 
ings, the  verdict  of  the  jury  will  not  be  dis- 
turbed. 

8.  On  appeal  this  court  will  render  judgment 
without  regard  to  errors  or  defects  which  are 
purely  technical,  and  will  not  consider  excep- 
tions which  do  not  affect  the  substantial  rights 
of  the  parties. 

Hainer  and  MoAtee,  33.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Pottawatomie 
county;    before  Justice 'B.  F.  Burwell. 

George  G.  Boggs  was  convicted  of  em- 
bezzling a  registered  letter,  and  appeals.  Af- 
firmed. 

The  defendant  was  tried  at  the  March 
term,  1899,  on  an  Indictment  containing  sev- 
en counts,  charging  in  as  many  different 
ways  the  same  offense,— that  he  secreted,  em- 
bezzled, or  destroyed  a  package  containing 
a  registered  letter  that  was  being  transmit- 
ted through  the  United  States  malls,  and 
which  had  come  into  his  possession  in  the 
regular  course  of  his  official  duties  as  post- 
master of  Shawnee,  Okl.  T.  To  this  indict- 
ment the  defendant  filed  a  motion  to  set 
aside,  which  was  by  the  court  overruled, 
and  exception  saved  by  the  defendant;  and 
afterwards  defendant'  filed  a  demurrer  to  the 
Indictment,  which  was  by  the  court  over- 
ruled, to  which  defendant  excepted.  Defend- 
ant then  entered  a  plea  of  not  guilty,  and 
afterwards,  to  wit,  on  the  21st  day  of  March, 
1899,  the  said  cause  came  on  for  trial.  After 
bearing  the  evidence  and  the  instructions  of 
the  court,  as  well  as  arguments  of  counsel, 
the  Jury  retired  to  consider  of  their  verdict, 
and  afterwards,  to  wit,  on  the  25th  day  of 
March,  1899,  the  jury,  not  having  agreed 

*  Rehearing  denied  January  6,  1901. 


upon  a  verdict,  were  by  the  order  of  court 
brought  Into  court,  all  parties  being  present, 
and  the  following  communication  passed  be- 
tween the  court  and  jury:  "The  Court: 
Gentlemen,  have  you  agreed  upon  a  verdict? 
A.  by  the  Foreman:  No,  sir;  we  have  not. 
The  Court:  Do  not  state  how  you  stand, 
at  all,  but  I  want  to  ask  you  a  few  ques- 
tions. What  seems  to  be  the  trouble?  Do 
you  not  understand  the  instructions,  or  is  it 
a  difference  as  to  the  facts  and  the  evidence? 
A.  Foreman:  I  am  unable  to  say.  The 
Court:  What  do  you  say,— the  next  juror? 
A.  I  think  the  difference  is  in  regard  to  the 
evidence.  The  Court:  Do  all  the  rest  of 
you  agree  that  that  is  the  trouble?  A.  Tes, 
sir.  The  Court:  Well,  Is  there  a  difference 
as  to  what  the  facts  are,  or  as  to  what  the 
evidence  that  was  introduced  establishes? 
A  Juror:  Yes,  sir;  as  to  what  the  evidence 
establishes.  The  Court:  There  does  not 
seem  to  be  any  difference  as  to  what  the 
evidence  really  is?  Answer.  No,  sir.  The 
Court:  But  the  difference  Is  as  to  what  it 
proves?  (All  answer  in  the  affirmative.) 
The  Court:  What  do  you  think  the  possi- 
bilities are  for  arriving  at  a  verdict  from 
further  deliberations?  By  Juror:  It  seems 
like  it  was  a  pretty  poor  chance,  to  me.  The 
Court:  What  do  the  rest  of  you  gentlemen 
think?  Answer.  Jurors:  We  think  it  is  al- 
most impossible.  The  Court:  Have  you 
talked  the  evidence  over  and  reasoned  to- 
gether? (All  answer  in  the  affirmative.)  The 
Court:  You  have  considered  every  phase  of 
it  that  would  enable  you  to  arrive  at  a  ver- 
dict? (All  answer  In  the  affirmative.)  The 
Court:  I  hardly  feel  justified,  gentlemen, 
in  discharging  you  at  this  time.  I  think  I 
will  direct  you  to  return  to  your  room  and 
consider  the  matter  further.  Of  course.  It 
is  not  the  intention  or  desire  of  the  court 
to  keep  you  out  to  compel  you  to  arrive  at 
a  verdict,— nothing  of  the  kind.  All  the  court 
wants,  and  all  the  law  requires,  is  that  you 
give  this  matter  your  honest,  candid,  care- 
ful consideration;  and  if  yon  can  arrive  at 
a  verdict  honestly  and  conscientiously  and 
correctly,  as  you  view  the  evidence  in  the 
case,  of  course  It  is  your  duty  to  do  it,  but 
you  should  not  sacrifice  your  own  views,  if 
you  believe  them  to  be  correct,  simply  for 
the  purpose  of  arriving  at  a  verdict  That 
you  ought  not  to  do;  but  it  is  your  duty 
to  consider  the  evidence,  talk  it  over,  and 
arrive  at  a  verdict  if  you  can  conscientious- 
ly. A  Juror:  I  would  like  to  ask  if  we 
would  be  allowed  to  bring  in  a  verdict  differ- 
ent from  any  of  these  forms  that  we  have? 
The  Court:  If  you  desire  to  submit—  Of 
course,  I  don't  know  what  kind  of  a  verdict 
you  could  possibly  bring  In,  other  than  one 
of  these  that  were  submitted.  There  is  just 
the  one  issue  that  is  before  you,— as  to 
whether  or  not  this  defendant  is  guilty.  That 
is  the  only  question.  If  you  will  read  the 
instructions  as  to  this  particular  point—  I 
think  they  are  plain.     If  he  concealed  ot 
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secieted,  embezzled,  or  destroyed,— If  he  did 
any  one  of  these,— why,  he  Is  guilty,  or,  If 
he  did  all  of  these,  he  Is  guilty.  There 
would  be  no  dlCFerence  In  the  crime  at  all. 
I  cannot  conceive  of  any  other  verdict  that 
should  be  returned,  except  guilty  or  not 
guilty  of  some  one  of  the  offenses  or  that 
offense.  Do  you  mean  by  a  different  verdict 
one  that  does  not  Include  all  of  the  counts 
In  the  Indictment?  Juror:  Yes,  sir.  The 
Court:  You  can  return  a  verdict  on  any  one 
of  the  counts,  or  on  any  number  of  them, 
or  all  of  them.  By  a  Juror:  I  will  ask  you 
a  question.  I  do  not  know  whether  It  will 
be  right  or  not.  There  Is  some  of  these 
charges  that  this  Jury— none  of  us  under- 
stand the  penalty  to.  That  seems  to  be  the 
trouble.  The  Court:  Gentlemen,  In  that  con- 
nection the  court  will  Instruct  you  that  you 
absolutely  have  nothing  to  do  with  the  pen- 
alty that  is  attached  to  a  crime.  That  you 
are  not  to  determine.  No  matter  how  wise 
or  unwise  our  legislators  may  have  been, 
they  took  that  out  of  your  province,  to  say 
as  to  what  punishment  should  be  inflicted 
upon  a  party  when  found  guilty.  The  issue 
that  is  submitted  to  you,  and  the  only  issue 
for  you  to  determine,  is  as  to  whether  or 
not  he  is  guilty  of  this  charge,  and  you 
have  no  right -to  take  into  consideration  the 
punishment  that  might  be  Inflicted.  You  are 
to  try  and  to  determine  the  truth  of  this 
charge,  not  as  to  how  much  he  might  be 
punished  if  he  Is  found  guilty."  To  all  of 
the  remarks  of  the  court  defendant  excepted 
for  the  reason  that  the  same  were  not  in 
writing.  The  Jury  then  retired,  and  after- 
wards on  the  same  day  the  Jury  returned 
the  following  verdict:  "We,  the  Jury  im- 
paneled and  sworn  in  the  above-entitled 
cause,  do,  on  our  oaths,  find  the  defendant, 
George  G.  Boggs,  guilty  of  secreting  letters 
containing  inclosures,  as  charged  in  the  third, 
fifth,  sLYth,  and  seventh  counts  of  the  Indict- 
ment. G.  F.  Price,  Foreman," — which  ver- 
dict was  filed  by  the  clerk  and  read  in  open 
court,  to  which  defendant  excepted.  Defend- 
ant filed  his  motion  for  new  trial  in  the  stat- 
utory form,  and  within  the  statutory  time, 
which  motion  was  by  the  court  overruled, 
to  which  defendant  excepted.  Defendant 
was  then  sentenced  by  the  court  to  one  year 
and  one  day  Imprisonment  on  each  of  said 
counts  in  the  United  States  federal  peniten- 
tiary at  Ft.  I^eavenworth,  in  the  state  of 
Kansas,  to  which  defendant  excepts,  assigns 
the  same  as  error,  and  brings  the  case  here 
for  review. 

J.  H.  Woods,  R.  E.  Woods,  and  H.  H. 
Howard,  for  plaintiff  in  en-or.  John  W.  Scot- 
horn,  U.  S.  Atty.,  and  B.  S.  McGuire  and  L. 
M.  Keyes,  Asst.  U.  S.  Attys. 

IRWIN,  J.  (after  stating  the  facts).  The 
first  assignment  of  error  that  is  urged  by  the 
plaintlfT  In  error  for  a  reversal  of  this  case 
is  that  there  was  not  suftleieut  evidence  to 


sustain  the  verdict  of  the  Jury  In  the  court 
below,  and  as  an  argument  in  support  of  this 
counsel  refer  to  the  fact  that  the  prosecution 
rely  almost  entirely  upon  the  testimony  of 
the  expert,  Prof.  Tolman,  on  handwriting; 
and  counsel  give  a  very  learned  and  eloquent 
dissertation  on  expert  testimony  and  Its  gen- 
eral unreliability,  which  might,  and  probably 
would,  have  had  great  weight  with  the  Jury, 
as  it  was  their  province  to  weigh,  examine, 
and  determine  the  degree  of  credence  and 
amount  of  belief  to  give  to  this  testimony. 
We  think  an  examination  of  the  record  will 
disclose  that  there  were  many  circumstances 
developed  by  the  evidence  that,  taken  in 
connection  with  the  testimony  of  the  expert, 
may  have  materially,  aided  the  Jury  in  ar- 
riving at  their  verdict  But,  even  conceding 
what  is  claimed  by  plaintiff  in  error,  that 
the  only  testimony  was  that  of  the  expert, 
Tolman,  It  was  the  peculiar  province  of  the 
trial  Jury  to  weigh  the  evidence  and  deter- 
mine its  truth  or  falsity,  and  to  decide  what 
weight  it  shall  have;  and,  in  accordance  with 
the  rule  so  often  announced  by  this  court, 
"when  the  Jury  have  been  properly  instruct- 
ed as  to  the  law,  and  the  evidence  reasonably 
tends  to  sustain  their  findings,  this  court 
will  not  Invade  the  province  of  the  Jury,  to 
weigh  the  evidence,  and  will  not  disturb  the 
verdict" 

The  second  assignment  of  error  is  that  the 
court  while  the  Jury  were  deliberating  upon 
their  verdict,  after  being  Instructed  in  writ- 
ing as  to  the  law  of  the  case,  and  before  a 
verdict  was  reached,  called  the  Jury  into 
open  court  and  gave  them  oral  instructions 
without  the  consent  of  the  defendant  Now, 
if  this  contention  of  plaintiff  in  error  is  sus- 
tained by  the  record,  then  there  would  be  no 
doubt  but  under  the  law  of  this  territory, 
this  would  be  reversible  error.  Hence,  as  to 
this  assignment  of  error,  this  case  turns  en- 
tirely upon  the  question,  were  the  remarks 
of  the  court  to  the  jury  an  instruction,  with- 
in the  meaning  of  the  statute,  which  requires 
all  instructions  to  be  in  writing?  This  brings 
us  to  a  consideration  of  the  meaning  of  an 
instruction  as  defined  by  the  courts  and  law 
writers.  In  the  case  of  Lehman  v.  Hawks, 
121  Ind.  541,  23  N.  E.  670,  the  Indiana  su- 
preme court  defines  an  instruction  to  be  "an 
exposition  of  the  principles  of  law  applicable 
to  a  case,  or  some  branch  or  phase  of  a  case, 
which  the  Jury  are  bound  to  apply  in  order 
to  render  a  verdict  establishing  the  rights 
of  the  parties  In  accordance  with  the  facts 
proven."  The  same  court,  in  the  case  of 
Lawler  v.  McPheeters,  73  Ind.  577,  say:  "In- 
structions proper  are  directions  in  reference 
to  the  law  of  the  case."  Bouvier,  in  his 
Law  Dictionary,  gives  this  definition  of  the 
word  "charge,"  which  in  otlr  law  is  synony- 
mous with  "instruction":  "Charging  a  jury 
is  stating  the  precise  principles  of  law  appli- 
cable to  the  case  immediately  in  question." 
In  the  case  of  McCallLster.  v.  Mount,  73  Ind. 
507,  tlie  court  says:    "The  essential  idea  of 
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a  charge  iB  that  It  Is  authoritative  as  an 
exposition  of  the  law,  which  the  jury  are 
bound  by  their  oath  and  by  moral  obligation 
to  obey."  In  Brartway  v.  WaOdell,  95  Ind. 
1T5,  it  Is  said:  "A  direction  to  the  Jury  to 
reject  evidence,  as  to  the  form  of  verdict  or 
the  like,  is  not  an  Instruction,  within  the  ' 
meaning  of  the  statute."  In  support  of  this  < 
the  court  there  cite  with  approval  McCallls-  | 
ter  y.  Mount,  73  Ind.  5C7;  Lawler  v.  Mc- 
Pheeters,  73  Ind.  577;  Stanley  v.  Sutherland, 
54  Ind.  339;  Trentman  v.  Wiley,  85  Ind.  33. 
The  distinguished  and  learned  author  of  our 
splendid  work  on  Pleading  and  Practice,  aft- 
er carefully  compiling  the  most  reliable  defi- 
nitions of  the  term  "charge"  or  "instruction," 
and  after  a  careful  and  painstaking  iuvesti- 
gation  of  the  subject,  as  a  general,  careful, 
and  accurate  definition  of  the  term  uses  the 
following  clear,  concise,  and  unmistakable 
language:  "In  conclusion  It  may  be  stated 
that  nothing  short  of  a  positive  direction  as 
to  the  law  applicable  to  the  case  will  be  con- 
strued an  instruction,  within  the  meaning  of 
the  statute."    11  Enc.  PI.  &  Prac.  p.  259. 

In  this  connection  It  may  be  well  to  con- 
sider some  of  the  oral  remarks  by  the  court 
to  the  Jury  which  the  courts  have  held  not 
to  be  an  instruction,  within  the  meaning  of 
the  statute  requiring  all  Instructions  to  be 
reduced  to  writing.  The  language  of  the 
Indiana  statute  in  reference  to  written  In- 
structions Is:  "When  the  arguments  of  the 
cause  are  concluded  the  court  should  give 
general  Instructions  to  the  jury  which  shall 
be  in  writing  and  be  numbered  and  signed 
by  the  Judge,  If  required  by  either  party." 
In  the  case  of  Stanley  v.  Sutherland,  54  Ind. 
339,  the  trial  judge  said  orally  to  the  Jury, 
speaking  of  some  of  the  defendant's  evi- 
dence: "Gentlemen  of  the  jury,  I  Instruct 
you  that  this  evidence  will  have  no  bearing 
on  the  case  unless  the  plaintiff  is  connected 
with  it  in  some  way,  or  the  fact  brought  to 
the  knowledge  of  the  plaintiff."  Held,  that 
this  statement  did  not  constitute  an  instruc- 
tion, within  the  meaning  of  the  statute. 
The  supreme  court  said:  "Literally  the  word 
'instruction'  may  apply  to  any  direction  given 
by  the  court  to  the  jury,  but,  as  used  in  the 
statute  making  It  incumbent  on  the  court  to 
reduce  its  instructions  to  writing,  It  relotes 
to  the  law  of  the  case,  and  may  properly  be 
i>ald  to  mean  an  exposition  of  the  principles 
of  law  applicable  to  a  case,  or  some  branch 
or  phase  of  a  case,  which  the  Jury  are  bound 
to  apply  in  order  to  render  a  verdict  estab- 
lishing the  rights  of  the  parties  In  accord- 
ance with  the  facts  proven."  The  language 
of  the  Michigan  statute  on  this  subject  is  as 
follows:  "The  court  shall  in  no  case  orally 
qualify,  modify  or  in  any  manner  explain  the 
written  charge."  In  the  case  of  O'Donnell 
v.  Segar,  25  Mich.  379,  the  trial  Judge  made 
this  oral  statement  to  the  jury  in  explanation 
of  bis  written  charge:  "The  bringing  of  a 
suit  for  exempt  property,  or  claiming  it  was 
exempt,  was  Justified  by  law,  and  must  be 


80  regarded  by  the  Jury  as  weH  as  by  the 
court."  To  which  remark  the  defendant  ob- 
jected and  excepted.  Held  not  to  be  error. 
The  supreme  court  say:  "We  can  readily  see 
that  this  was  the  expression  of  a  mere  legal 
truism,  which  could  not  and  did  not  modify 
the  effect  of  any  of  the  written  cliarges  giv- 
en, and  consequently  cannot  be  treated  as 
error."  In  Colorado  the  language  of  the  stat- 
ute is:  "The  Instruction  shall  be  reduced  to 
writing,  and  may  be  taken  by  the  jury  on 
their  retirement  and  returned  by  them  with 
their  verdict."  In  the  case  of  Strepey  v. 
Stark,  7  Oolo.  625,  5  Pac.  Ill,  after  the  jury 
had  been  out  a  considerable  time  without 
agreeing  upon  a  verdict  the  trial  Judgre  call- 
ed them  in,  and  addressed  them  orally  at 
length,  calling  their  attention  to  the  disas- 
trous effect  to  litigants  and  the  hardships  to 
the  public  on  account  of  the  failure  of  Juries 
to  agree  upon  a  verdict  at  the  end  of  protract- 
ed litigation,  calling  the  attention  of  the 
jury  to  the  fact  that  this  was  the  third  trial 
of  the  present  case,  and  It  was  the  desire 
of  the  court  to  secure  a  verdict  If  it  was 
within  the  bounds  of  possibility,  at  the  same 
time  telling  them  that  his  remarks  were 
not  intended  and  should  not  be  understood 
or  construed  in  any  other  way  than  to  Im- 
press upon  the  minds  of  the  Jury  the  Im- 
portance of  an  agreement.  Held  not  er- 
ror. In  California  the  statute  reads:  "In  no 
case  shall  any  charge  or  Instruction  be  given 
the  jury  otherwise  than  in  writing,  unless 
by  the  mutual  consent  of  the  parties."  In 
the  case  of  People  v.  Jackson,  57  Cal.  31<5, 
after  deliberating  for  a  considerable  time 
without  arriving  at  a  verdict,  the  Jury  came 
Into  court  and  asked  the  question:  "What 
is  the  least  punishment  for  the  crime  of 
grand  larceny?"  The  trial  Judge  answered: 
"You"  have  nothing  to  do  with  the  punish- 
ment." Held  proper  and  no  error.  In  Mis- 
souri the  statute  provides:  "In  no  criminal 
case  shall  the  court  give  to  the  jury  any 
charge  or  instruction  on  any  question  of  law 
or  fact  except  the  same  be  in  writing,  and 
filed  in  the  case,  and  if  any  court  shall  vio- 
late the  statute  the  party  may  except  "and 
the  judgment  shall  be  reversed."  In  State  v. 
Good,  132  Mo.  127,  33  S.  W.  793,  the  trial 
Judge  said  orally  to  the  jury:  "I  caution 
you,  gentlemen,  to  distinguish  between  ques- 
tions asked  by  counsel,  and  the  answers  ex- 
cluded by  the  court,  and  the  matters  testified 
to  on  the  stand  by  the  permission  of  the 
court"  Held  not  to  be  error,  as  not  being 
an  instruction,  within  the  meaning  of  the 
statute.  In  the  case  of  Hasbrouck  v.  City 
of  Milwaukee,  21  Wis.  217,  the  trial  Judge 
prefaced  his  written  charge  with  oral  re- 
marks as  follows:  "During  the  long  and  fa- 
tiguing trial  the  court  may  have  become  im- 
patient at  the  delays  of  counsel,  and  made 
remarks  that  may  possibly  have  influenced 
soihe  Juror.  I  wish  It  specifically  understood 
that  nothing  I  have  said  was  Intended  to 
influence  unduly  the  verdict  of  the  Jury,  and 
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I  do  not  fvlsh  any  jaror  to  be  Influenced  in 
the  least  by  It  In  submitting  tbls  case  to 
you,  I  vriU  not  comment  at  all  upon  the  evi- 
dence, leaving  you  to  weigh  it  all  in  your 
own  judgment,  and  bring  in  your  verdict 
accordingly."  Held  not  to  be  error.  In  the 
case  of  Millard  v.  Lyons,  25  Wis.  516,  a 
juror,  after  the  reading  of  the  written  charges, 
asked  "whether  the  plaintiff  had  a  right  to 
use  the  defendant's  divided  grain  to  feed 
the  stock  and  sheep."  The  trial  judge  an- 
swered orally:  "Ue  would  not  have  the 
right  by  law."  This  was  held  no  part  of 
the  charge,  the  supreme  court  saying:  "The 
question  might  have  been  answered  by  the 
simple  word  'Xo,'  and  it  would  be  nonsense 
to  require  the  court  to  write  the  word  and 
then  read  it  to  the  jury."  In  Grant  v.  In- 
surance Co.,  29  Wis.  125,  the  trial  court  said 
to  the  jury:  "The  defendant  has  offered  no 
evidence  to  sustain  the  issues  be  has  pre- 
sented, and,  the  plaintiflTs  proof  being  con- 
clusive, you  must  find  a  verdict  for  the  plain- 
tiff." This  was  held  no  violation  of  the  stat- 
ute. In  the  case  of  State  v.  Jones,  7  Nev. 
416,  which  was  a  trial  for  larceny,  the  trial 
judge  made  oral  remarks  to  the  jury  as  fol- 
lows: "The  court  is  not  desirous  of  punish- 
ing the  Jury,  but  as  it  is  a  great  expense 
to  the  county,  and  a  venire  of  seventy-five 
lurors  has  already  been  exhausted,  and  this 
trial  has  taken  a  great  deal  of  time  already, 
and  it  is  very  doubtful  If  another  jury  can 
be  got  in  this  county  to  try  this  man,  I  will 
give  you  an  instruction  upon  the  point  on 
which  you  were  in  doubt  last  night,  and  it 
may  aid  you  to  make  up  a  verdict."  He 
then  read  over  one  of  the  instructions  included 
in  the  written  charge.  In  passing  upon  this 
assignment  of  error,  the  court,  speaking 
through  Justice  Lewis,  says:  "It  was  not 
a  statement  of  the  law  governing  the  case, 
nor  an  instruction  in  any  manner  directing 
the  jury  how  to  find  a  verdict  It  is  in  no 
sense  a  charge.  The  law  of  the  case  had 
been  previously  given  to  them,  and  they 
were  fully  aware  of  the  gravity  of  the  duty 
imposed  upon  them.  Clearly  the  Immediate 
tendency  of  the  remarks  was  simply  to  in- 
duce a  more  careful  and  anxious  considera- 
tion of  the  case;  to  let  the  jury  understand 
that  they  should  make  an  effort  to  agree  upon 
a  verdict,  simply,  but  not  contrary  to  the  evi- 
dence, law,  or  the  rights  of  the  defend- 
ants. No  such  conclusions  can  properly  be 
drawn  from  the  remarks,  nor  would  it  be 
warranted  when  taken  In  connection  with  the 
written  Instructions  given,  wherein  the  rights 
of  the  defendants  are  fully  guarded.  It  is 
true,  such  remarks  had  better  not  be  made, 
but  still,  in  this  case  we  are  unable  to  see 
that  the  defendants  could  have  been  preju- 
diced by  what  was  said." 

We  cite  the  foregoing  cases,  and  the  re- 
marks made  by  the  trial  courts,  and  the 
holding  of  different  courts  thereon,  to  illus- 
trate the  truth  of  what  has  been  so  well  said 
by  Justice  Brewer  in  the  case  of  State  y. 


Potter,  15  ICan.  320:  "The  mere  fact  that  an 
oral  communication  has  passed  from  the 
court  to  the  jury  Is  not  of  itself  proof  tbat 
the  statute  has  been  disregarded,  but  the 
court  may  properly  make  oral  statements  to 
the  jury  in  reference  to  the  form  of  the  ver- 
dict the  manner  in  which  the  trial  has  been 
conducted,  the  behavior  of  the  jury  or  coun- 
sel or  parties,  or  any  other  oral  statement 
which  is  not  fairly  and  strictly  a  direction 
or  Instruction  upon  some  question  or  rule  of 
law  Involved  In  or  applicable  to  the  trial,  or 
a  comment  upon  the  evidence."  Now,  we 
are  aware  that  this  authority  is  one  cited  by 
counsel  for  plaintiff  in  error  to  sustain  the 
position  taken  by  them;  but  we  think  a  care- 
ful analysis  of  it  and  a  candid  comparison 
with  the  case  at  bar,  will  show  that  It  not 
only  fails  to  sustain  the  contention  of  appel- 
lant but  does  tend  to  sustain  the  position 
we  have  taken,  to  wit  that  the  oral  remarks 
made  by  the  trial  judge  in  the  case  at  bar 
were  not  an  Instruction  or  charge  to  the  Jnry, 
within  the  meaning  of  the  statute.  Now  let 
us  for  a  moment  compare  the  two  cases. 
They  were  both  criminal  cases;  the  Kansas 
case  being  a  charge  of  murder;  the  statutes 
of  Kansas  and  Oklahoma  being  practically 
the  same.  The  language  used  by  the  trial 
judge  In  that  case  was  as  follows:  "I  mean 
by  that  that  makes  him  principal,  and  not 
accessory.  There  is  no  such  thing,  in  my 
judgment,  as  accessory  in  this  case.  Those 
acts  make  him  principal,  and  should  be  re- 
garded by  you  as  principal,  and  not  acces- 
sory. He  is  either  principal  or  nothing." 
The  Kansas  statute  is:  "The  judge  must 
charge  the  jury  in  writing,  and  the  charge 
shall  be  filed  among  the  papers  of  the 
case."  Gen.  St  p.  858  (Cr.  Code,  i  236).  The 
Kansas  supreme  court  held  tbat  this  lan- 
guage was  not  an  instruction  or  a  charge, 
within  the  meaning  of  this  statute.  Observe 
the  similarity  of  language  to  the  case  at  bar. 
Tlie  Kansas  judge  said:  "These  acts  make 
him  principal,  and  not  accessory,  and  should 
be  regarded  by  you  as  principal,  and  not  ac- 
cessory. He  is  principal  or  nothing."  The 
trial  judge  in  the  case  at  bar  said:  "If  yon 
will  read  the  instructions—  I  think  they  are 
plain.  If  be  concealed  or  secreted,  embez- 
zled or  destroyed,— if  be  did  any  one  of  these, 
—why,  he  is  guilty,  or,  if  he  did  all  of  them, 
he  is  guilty."  It  certainly  seems  to  us  that 
the  language  used  in  the  Kansas  case  was 
much  stronger  and  much  more  In  the  nature 
of  an  instruction,  for  in  that  case  the  judge 
says,  "Those  acts  make  him  principal,"  there- 
by making  a  positive  statement  of  what  the 
evidence  established,  thus  drawing  an  abso- 
lute conclusion  from  the  evidence  and  stat- 
ing It  to  the  jury,  while  in  the  case  at  bar 
the  judge  simply  says  that  if  such  and  such 
things  are  established,  he  la  guilty,  giving 
no  Indication  as  to  the  opinion  of  the  court 
on  the  subject  of  whether  or  not  such  facts 
have  been  proven.  Then,  again,  the  remarks 
of  the  judge  on  that  occasion  should   be 
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taken  as  a  whole.  Isolated  portions  should 
not  be  separated  out,  and  conclusions  drawn 
from  part  alone,  unconnected  with  other 
parts  of  the  remarks.  We  can  only  get  the 
true  meaning  and  a  correct  and  Intelligent 
understanding  of  the  effect  of  the  remarks 
upon  the  Jury  by  examining  them  as  a  whole. 
It  seems  to  us  that  the  entire  conversation 
between  the  court  and  the  jury  la  qualified, 
«nd  its  meaning  and  understanding  modified, 
by  the  remark:  "If  you  will  read  the  In- 
structions of  the  coui-t—  I  think  they  are 
plain."  This  was  the  key  by  which  the  lan- 
guage then  being  used  by  the  court  was  to 
be  understood  and  Interpreted  by  the  Jury. 
He  said:  "If  you  will  read  the  Instructions 
■of  the  court—  I  think  they  are  plain.  If  he 
-concealed,  secreted,  embezzled,  or  destroyed, 
he  Is  guilty."  In  what  way  are  they  plain? 
Why,  they  are  plain  that  you  are  instructed 
by  them  that  If  he  concealed,  secreted,  em- 
bezzlei,  or  destroyed,  he  Is  guilty.  The  court 
was  making  no  direct  statement,  but  was 
simply  referring  to  the  Instructions  previ- 
ously given,  and  this  was  In  answer  to  the 
question,  "Can  we  render  a  verdict  different 
to  the  forms  furnished  us?"  We  think  the 
reasoning  of  Judge  Brewer  In  the  Kansas 
■case  will  apply  with  equal  force  to  this  case. 
He  says:  "It  may  be  remarked*  that  the  pur- 
pose of  this  statute  Is  to  secure  to  the  de- 
fendant the  exact  rulings  of  the  court,  in 
order  that  he  may  avail  himself  of  any  er- 
rors in  the  rulings;  that  It  was  not  Intended 
to  cast  any  unnecessary  burdens  upon  the 
■court,  or  to  hamper  and  restrict  communica- 
tions between  the  court  and  Jury;  that  it 
should  be  so  construed  as  fairly  to  secure 
that  purpose,  and  not  to  be  made  a  mere- 
weapon  of  technical  error;  that  in  answer 
to  questions,  as  there  is  nothing  to  require 
the  questions  to  be  reduced  to  writing  before 
they  are  put,  it  would  seem  trifling  to  com- 
pel the  answer  to  be  so  reduced,  when  the 
answer  Is  simply  responsive  to,  and  depends 
for  its  meaning  upon,  the  unwritten  ques- 
tion." It  seems  to  us  that,  tested  by  this 
last  rule,  the  oral  statement  In  this  case 
must  be  held  not  to  violate  the  statute,  and 
no  ground  for  reversal.  Many  words  are 
used,  but,  after  all,  It  amounts  to  no  more 
than  a  negative  reply  to  the  question  asked, 
to  wit,  "If  a  party  could  be  an  accessory." 
The  court's  reply  was:  "There  is  no  such 
thing  as  an  accessory.  The  party  is  princi- 
pal or  nothing."  In  the  case  at  bar  the  court 
said  the  party  is  guilty  or  not  guilty;  If  he 
did  these  things,  he  is  guilty.  In  the  Kansas 
case  the  Judge  said,  "These  acts  make  him 
principal."  In  this  case  the  Judge  said,  "If 
be  did  these  things,  he  Is  guilty."  There 
certainly  can  be  no  dispute  over  the  fact 
that  the  language  used  by  the  Judge  In  the 
Kansas  case  was  more  objectionabie  than 
the^  case  at  bar,  yet  the  Kansas  supreme 
oourt  said  such  statement  was  not  an  in- 
struction, within  the  meaning  of  the  statute. 
This  was  a  construction  put  upon  the  Kansas 


statute  by  the  supreme  court  of  that  state, 
which  statute  is  practically  the  same  as  ours. 
It  will  be  seen  that  in  the  remarks  of  the 
trial  judge  to  the  jury  no  independent  propo- 
sition of  law  was  given,  and  no  comment  on 
the  evidence  was  made.  The  whole  tenor  of 
the  conversation  was  as  to  the  form  of  a  ver- 
dict the  jury  could  return.  The  remarks  of 
the  court  were  all  directed  to  the  answer  to 
the  inquiry  as  to  whether  they  could  return 
a  verdict  different  from  the  forms  furnished,' 
and  was  all  in  explanation  as  to  the  form  of 
verdict  they  might  or  ought  to  return.  And, 
as  to  all  questions  of  law,,  he  refers  the  jury 
to  the  written  instructions  previously  given, 
with  the  remark,  "I  think  they  are  plain." 
It  is  our  duty  to  presume  that  the  Jury  were 
men  of  reason  and  of  ordinary  Intelligence, 
and  that  they  were  capable  of  understand- 
ing ordinary,  plain  English  language;  and, 
this  being  so,  when  the  court  said  to  them: 
"If  you  will  read  the  Instructions—  I  think 
they  are  plain,"— It  will  not  be  presumed 
that  they  understood  that  the  remarks  were 
to  be  taken  as  a  new  or  different  statement 
of  the  law  than  that  contained  in  the  writ- 
ten charge,  but  they  would  certainly  under- 
stand that  he  was  referring  them  for  the 
law  of  the  case  to  the  written  instructions. 
We  take  the  rule  to  be  well  settled  that  an 
oral  direction  to  the  Jury  as  to  the  form  or 
character  of  the  verdict  they  may  return  is 
nbt  such  an  instruction  as  is  contemplated  by 
the  statute  requiring  all  Instructions  to  be  In 
writing;  and  we  think,  when  the  record  is 
fairly  examined,  and  the  remarks  of  the  court 
properly  and  correctly  construed  In  the  Ught 
of  the  Interrogatory  of  the  Juror  to  which 
they  were  an  answer,  they  clearly  fall  with- 
in this  class.  As  the  record  shows  that  the 
jury  were  fairly  and  fully  Instructed  as  to 
the  law  of  the  case  In  the  written  charge  of 
the  court,  we  are  unable  to  see  bow  the  rights 
of  the  defendant  have  been  jeopardized  or 
his  interests  unfavorably  affected  by  the  re- 
marks of  the  couit  to  the  Jury;  and  by  the 
Statutes  of  Oklahoma  of  1893  (section  5330, 
Cr.  Proc.)  It  is  made  the  duty  of  this  court 
on  appeal  to  give  Judgment  without  regard 
to  technical  errors  or  defects,  and  not  to  con- 
sider exceptions  which  do  not  afCect  the  sub- 
stantial rights  of  the  parties;  and  as,  on  an 
examination  of  the  entire  record,  we  are  una- 
ble to  see  how  these  remarks  of  the  court 
could  In  any  way  have  prejudiced  or  affected 
the  rights  of  the  defendant,  this  assignment 
of  error  cannot  be  sustained,  as  we  take  the 
rule  to  be  well  established  that,  when  a  stat- 
ute in  express  and  unequivocal  terms  de- 
clares that  Judgment  shall  be  given  without 
respect  to  error  or  objection  that  does  not  af- 
fect the  substantial  rights  of  the  parties.  It 
must  be  made  to  appear  to  the  court  that  the 
substantial  rights  of  the  complaining  party 
were  unduly  prejudiced,  before  the  Judgment 
will  be  reversed.  We  have  examined  the  au- 
thorities submitted  by  the  coimsel  for  plaintiff 
in  error,  but  we  think  that  all  of  these  cases 
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are  where  there  Is  no  doubt  of  the  fact  of  the 
remarks  of  the  court  being  an  Instruction, 
and  In  this  tliey  differ  from  the  case  at  bar. 
We  have  no  desire  to  complain  of  the  provi- 
sion of  our  statute  which  requires  all  Instruc- 
tions in  criminal  cases  to  be  In  writing,  and 
which  prohibits  all  oral  Instructions;  and  in 
a  case  where  the  remarks  of  the  trial  judge 
were  such  as  to  amount  to  a  statement  of  a 
proposition  of  law  applicable  to  the  case,  and 
were  such  as  an  ordinarily  Intelligent  Jury 
would  understand  to  be  an  instruction  as  to 
the  law  of  the  case,  if  the  same  was  saved 
by  the  exception  of  the  defendant  we  would 
have  no  hesitation  in  reversing  the  cause. 
But,  on  the  other  hand,  we  are  very  much 
averse  to  disturbing  the  Judgment  of  the 
court  when  there  has  been  a  fair  trial  before 
a  fair  Jury,  who  have  -been  properly  instruct- 
ed as  to  the  law,  and  where  the  record  shows 
that  substantial  Justice  has  been  done,  on 
matters  purely  technical,  and  on  defects 
which  do  not  in  any  way  materially  dffect 
the  substantial  rights  of  the  defendant. 

Another  assignment  of  error  Is  that  the 
court  refused  to  sustain  a  motion  to  set  aside 
the  indictment  on  the  ground  that  a  previous 
indictment  for  the  same  offense  was  pending 
and  undisposed  of  against  the  defendant 
when  the  present  indictment  was  returned 
by  the  grand  Jury.  We  think  a  sufficient  an- 
swer to  this  contention  will  be  found  in  the 
language  of  the  Indiana  supreme  court  in 
the  case  of  Hardin  v.  State,  22  Ind.  347.  The 
court  say:  "A  defendant  is  not  allowed  In 
criminal  cases,  as  In  civil  actions,  to  plead  In 
abatement  that  another  indictment  Is  pend- 
ing against  him  for  the  same  offense.  The 
demurrer  was  correctly  sustained.  Another 
indictment  pending  for  the  same  offense  con- 
stitutes no  ground  for  abatement  This,  in 
criminal  prosecutions,  seems  to  be  the  set- 
tled rule,  and  we  perceive  nothing  in  the 
plea  before  us  exempting  it  from  the  force 
of  that  rule."  Button  v.  State,  5  Ind.  533. 
"Where  defects  are  found  in  an  indictment  it 
is  proper  to  apply  to  the  grand  Jury  and  have 
that  body  return  a  new  one  avoiding  the  de- 
fects in  the  first,  and  it  Is  no  good  ground 
for  abatement  that  the  former  has  not  been 
actually  discontinued  when  the  latter  is  re- 
turned." Gannon  v.  People,  127  111.  507,  21  N. 
E.  525.  "It  is  also  urged  that  no  conviction 
could  be  had  upon  the  second  indictment  so 
long  as  the  first  was  undisposed  of.  There 
is  no  merit  In  this.  If  both  Indictments  had 
been  in  court,  the  defendant  could  have  been 
tried  uiwn  either."  Rosenberger  v.  Com.,  118 
Pa.  St.  77,  11  Atl.  782;  Bonner  v.  State,  20 
Tex.  App.  223,  15  S.  W.  821;  Reddan  v.  State, 
4  G.  Greene,  137.  We  take  It  that  these  au- 
thorities are  conclusive  of  the  question  raised 
by  this  assignment  of  error. 

We  have  made  a  thorough  and  careful  ex- 
amination of  the  record,  and  we  think  that 
it  discloses  that  the  defendant  has  had  a  fair, 
impartial,  and  legal  trial;  and,  finding  no  er- 
ror in  the  Instructions  or  rulings  of  the  court. 


we  think  the  decision  of  the  district  coart 
should  be  sustained,  which  Is  accordinglr 
done.  All  of  the  Justices  concurring,  except 
BURWELL,  J.,  who,  having  presided  In  the 
court  below,  took  no  part  In  this  decision, 
and  except  HAINER  and  McATEB.  JJ.,  dis- 
senting. 
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(Supreme  Oart  of  Oklahoma.    Ang.  2S,  1899.) 

INTERPLEADER— WHEN    ALIjOWED— PARTIES 
DEFENDANT. 

1.  This  is  an  action  upon  a  promissory  note, 
brought  by  the  assignee,  Goodrich,  against 
Williamson,  the  maker,  to  recover  the  amonot 
thereof.  The  defendant  the  Oklahoma  Na- 
tional Bank  intervened,  charging  that  the  note 
was  executed  by  Williamson  to  M.  I.  Dowden 
in  fraud  of  the  creditors  of  E.  W.  Dowden,  of 
whom  the  interpleader  was  one,  and  asked 
that  the  liability  claimed  in  behalf  of  the  plain- 

I  tiff  should  Im?  disallowed,  and  his  claim  thereto 
set  aside,  and  the  proceeds  of  the  note  awarded 
to  the  bank  thus  interpleading.  Beld,  that  this 
proceeding  is  not  contemplated  either  by  sec- 
tions 3C,  41,  45a,  or  496  of  the  Code  of  Ovil 
Procedure,  and  will  not  be  permitted  without 
the  consent  of  the  plaintiff. 

2.  In  a  legal  action  like  the  present,  in  which 
the  plaintiff  seeks  nothing  but  a  money  judg- 
ment, he  cannot  be  compelled  to  bring  in  and 
to  admit  other  parties  than  those  whom  he  has 
chosen  as  defendants. 

3.  In   a   case   like  this,   in   which    the  inter- 

6 leader  makes  charges  of  fraud  against  M.  I. 
•owden  and  E.  W.  Dowden,  and  seeks  to  re- 
cover money  alleped  to  be  theirs  from  a  third 
person,  the  Dowdens  are  necessary  parties  to 
the  proceeding. 

4.  Section  43  of  the  Code  of  Civil  Procedure 
does  not  justif:r  the  relief  sought  for  by  the 
defendant,  Williamson,  in  filing  his  affidavit  in 
this  cause.  Under  this  section  of  the  statntes, 
in  or<ler  to  entitle  him  to  the  order  of  the  court 
sought  for  and  obtained  below,  there  must 
have  been  a  privity  between  all  the  parties, 
the  debt  claimed  by  the  interpleader  and  the 
amount  thereof  must  have  been  the  same,  and 
the  claims  of  both  the  interpleader  and  the 
plaintiff  must  be  strictly  legal,  and  equitable 
claims  are  not  provided  for  by  the  statute. 

On  Rehearing. 

Upon  reconsideration  it  is  hdd  that  the  de- 
fendant. Williamson,  having  filed  his  affidavit 
in  the  case,  which  was  in  effect  an  answer  and 
an  admission  of  liability  to  the  extent  of  the 
indebtedness  then  due  upon  the  note  sued  up- 
on, the  way  was  cleared  for  the  order  of  the 
court  as  against  him,  which  was  a  judgment 
against  him  for  the  specific  amount  of  money 
demanded  against  him  by  the  plaintiff,  and  that 
the  judgment  of  the  court  should  be,  as  to  him, 
affirmed,  and  that  he  should  be  discharged  from 
further  liability. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Oklahoma  coun- 
ty; before  Justice  J.  R.  Keaton. 

Action  by  D.  M.  Goodrich  against  T.  W. 
Williamson.  The  Oklahoma  National  Bank 
filed  an  interplea.  Judgment  for  Interplead- 
er.   Plaintiff  brings  error.    Modified. 

This  Is  a  suit  brought  to  recover  the  sum 
of  $5,000,  the  amount  of  a  promlsf.ory  note 
dated  August  17,  1805,  given  by  the  defend- 
ant. Williamson,  to  Mrs.  M.  1.  Dowden.  paya- 
ble In  a  year,  and  assigned  for  value,  as  de- 
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Glared  In  the  petition,  on  August  19,  1807,  to 
Goodrich.  The  suit  was  begun  Septcml>er 
23,  1886.  Thereafter,  on  September  29,  1890, 
the  Oklahoma  National  Bank,  upon  Its  own 
DDOtlon,  and  without  leave,  filed  a  pleading 
In  the  cause,  which  it  termed  an  "Interplea." 
This  Interplea  averred  that  on  December  13, 
1896,  It  had  recovered  a  judgment  against 
E.  W.  Dowden,  the  husband  of  M.  I.  Dow- 
den,  for  the  sum  of  $3,429;  that  an  execution 
had  been  Issued  thereupon,  and  retnrned  un- 
satisfied; that  it  had  obtained  another  judg- 
ma>t  for  the  sum  of  $7,634,  with  an  attor- 
ney's fee  of  $500,  upon  April  8,  1895,  in  the 
same  court,  against  James  Geary,  J.  F. 
Stiles,  and  E.  W.  Dowden.  Real  estate  was 
attached  In  that  action,  which  was  not  dis- 
posed of  at  the  time  of  the  filing  of  the  inter- 
plea. KiLecutlon  was  also  Issued,  and  was 
returned  not  satisfied.  The  averment  fur- 
ther made  was  that  on  August  17,  1895,  Wil- 
liamson and  E.  W.  Dowden  were  respectively 
owners  of  125  shares  of  stock  In  the  Dowden- 
WilUamson  Grocer  Company;  that  Dowden's 
stock,  with  the  exception  of  a  single  share, 
was  held  In  the  name  of  bis  wife,  the  defend- 
ant In  the  action;  and  that  on  that  day 
Dowden  made  a  pretended  sale  of  his  stock- 
to  Williamson  for  $21,000,  of  which  $6,000 
was  cash,  and  the  balance  In  three  notes  for 
$5,000  each,  due  In  one,  two,  and  three  years, 
one  of  which  Is  the  note  sued  upon  by  Good- 
rich. It  averred  that  the  sale  to  Williamson 
was  made  for  the  purpose  of  hindering  and 
defrauding  creditors,  and  that  the  note  for 
$5,000  sued  upon  here  was  fraudulently 
transferred  to  Goodrich,  without  considera- 
tion, and  that  there  was  then  pending  in  the 
same  court  an  action  against  E.  W.  Dowden, 
M.  I.  Dowden,  and  T.  W.  Williamson  and 
the  Dowden-WiUlamson  Grocer  Company  to 
set  aside  the  sale  of  the  stock,  and  apply  the 
same  to  the  satisfaction  of  the  judgments 
above  mentioned.  The  prayer  of  the  Inter- 
plea was  that  when  judgment  was  rendered 
against  Williamson  the  Oklahoma  National 
Banic,  Interpleading,  should  be  subrogated  to 
all  the  apparent  rights  of  the  plaintiff,  Good- 
rich, in  the  collection  of  the  judgment,  and 
that  the  proceeds  should  be  applied  in  satis- 
faction of  the  judgments  of  the  bank.  The 
plaintiff  moved  to  strike  the  Interplea  from 
the  files,  which  was  overruled.  His  demnr< 
rer,  which  was  then  filed,  was  sustained,  be- 
cause the  interplea,  while  asserting  the  in- 
validity of  the  transactions  mentioned,  also 
sought  to  uphold  them  upon  other  grounds; 
the  Interplea  having  been  thereupon  amend- 
ed, and  the  prayer  changed  so  as  to  ask  that 
"if.  In  the  event  plaintiff  fails  In  said  cause 
[meaning  the  case  pending  to  set  aside  the 
transfer  of  stock  to  Williamson  as  fraudu- 
lent, and  subjected  to  the  payment  of  judg- 
ments of  the  bank]  to  subject  said  stock  to 
the  payment  of  said  Indebtedness,  that  the 
Interpleader  be  subrogated  to  all  the  appar- 
ent rights  of  the  plaintiff."  A  demurrer  to 
the  amended  Interplea  was  overruled.    Ex- 


ceptions were  reserved  upon  the  rulings  of 
the  court  overruling  the  motion  to  strike  out 
the  Interplea  and  upon  the  demurrers.  The 
plaintiff,  Goodrich,  then  answered  the  inter- 
plea, denying  the  averments  of  fraud  on  hla 
part,  averring  that  the  note  sued  upon  was 
transferred  to  him  In  good  faith  and  for 
value.  The  defendant,  Wiiliainson,  before 
trial  filed  an  affidavit  In  the  cause  in  order  to 
avail  himself  of  section  3915  of  the  statutes 
of  1893,  wherein  he  alleged  that  he  executed 
the  note  In  good  faith;  that  the  Oklahoma 
National  Bank,  without  collusion  with  the  de- 
.fendant,  made  a  claim  to  the  subject  of  the 
action,  and  that  the  aflBant  was  ready  to  pay 
the  money  due  as  the  court  should  direct, 
and  prayed  that  he  be  permitted  to  pay  the 
amount  Into  court,  and  be  discharged  from 
liability  thereon.  This  prayer  was  granted 
over  the  objection  and  exception  of  the  plain- 
tiff, and  the  money  paid  into  court,  and  the 
note  surrendered  to  Williamson,  in  obedience 
to  the  mandate  of  the  court  The  defendant 
thereafter  took  no  part  In  the  action,  which 
proceeded  to  trial  before  a  jury  on  the  Issues 
formed  by  the  interplea,  the  answer  of  the 
plaintiff,  the  amendment  to  the  answer,  and 
the  reply  of  the  bank. 

Trimble  &  Braley,  John  A.  Eaton,  and  H. 
H.  Howard,  for  plaintiff  In  error.  R.  G. 
Hays  and  J.  8.  Jenkins,  for  defendant  in  er- 
ror Oklahoma  Nat.  Bank.  B.  F.  Burwell,  for 
defendant  In  error  I.  W.  Williamson. 

McATEE,  J.  (after  stating  the  facts).  The 
errors  assigned  by  the  plaintiff  are  argued 
upon  the  proposition  that  the  action  was  a 
suit  to  recover  the  amount  due  upon  a  prom- 
issory note;  that  the  bank  should  not  have 
been  permitted  to  intervene,  and  that  Wil- 
liamson should  not  have  been  permitted  to 
pay  the  money  into  court,  and  that  the  note 
should  not  have  been  delivered  to  him.  The 
provif^ons  of  the  Code  of  Civil  Procedure 
which  are  principally  relied  upon  by  the 
bank  to  sustain  its  right  of  intervention  ore 
sections  36  and  41  of  the  Code  of  Civil  Pro- 
cedure, which  read  as  follows: 

"(3908).  Sec.  36.— Any  person  may  be  made 
a  defendant  who  has  or  claims,  an  interest 
in  the  controversy  adverse  to  the  plaintiff, 
or  who  Is  a  necessary  party  to  a  complete 
determination  or  settiement  of  the  question 
involved  therein." 

"(3913).  Sec.  41.— The  court  may  determine 
any  controversy  between  parties  before  it, 
when  it  can  be  done  without  prejudice  to  the 
lights  of  others,  or  by  saving  their  rights; 
but  when  a  determination  of  the  controversy 
cannot  be  had  without  the  presence  of  other 
parties,  the  court  must  order  them  to  be 
brought  in." 

In  construing  similar  provisions  of  the 
Codes  of  Civil  Procedure  the  supreme  courts 
of  the  different  states  have  uniformly  sus- 
tained the  contention  of  the  plaintiff  In  error. 
In  Chapman  t.  Forbes.  123  N.  Y.  532,  26  N. 
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E.  3,  the  plaintiff  charged  that  George  P. 
Breen,  as  agent  of  the  plaintiff's  testatrix, 
received  |1,200,  which  was  paid  by  him  to 
defendant  for  the  use  of  the  estate  of  the 
plalutlff'8- testatrix,  and  that  the  defendant 
refused  to  pay  the  same  to  plaintiff.  The 
defendant  denied  the  indebtedness,  and  al- 
leged that  he  received  the  money,  but  that 
It  was  the  individual  property  of  Thomas 
H.  Breen,  whose  assignee  bad  sued  to  re- 
cover It,  and  that  the  fund  was  subject  to 
equities  existing  between  Breen  and  the  de- 
fendant; and  the  defendant  moved  to  make 
Williams,  the  assignee  of  Thomas  H.  Breen, 
a  party  defendant,  upon  the  ground  that  sec- 
tion 452  of  the  New  York  Code  did  not 
authorize  the  proceeding,  and  that  the  court 
could  not  change  a  legal  action  into  a  suit 
In  equity  at  the  instance  of  a  third  party, 
and  against  his  will.  The  court,  by  Judge 
Peckham,  now  a  Justice  of  the  supreme  court 
of  the  United  States,  in  construing  the  stat- 
ute In  question,  sold,  as  to  section  122  of 
the  New  York. Code  (which  Is  Identical  with 
section  41  of  the  Oklahoma  Code  of  Civil 
Procedure),  that:  "The  decisions  of  our 
courts  have  been  quite  uniform  that  the  sec- 
tion above  quoted  referred  to  parties  in 
what,  under  the  old  practice,  would  have 
been  suits  in  equity,  and  that  it  was  never 
Intended  to  make  it  incumbent  upon  a  plain- 
tiff in  an  action  at  law  to  sue  any  other  than 
the  parties  he  should  choose,"  and  that  "Mc- 
Mahon  v.  Allen,  12  How.  Prac.  39,  gave 
what  seems  to  me  to  be  a  correct  definition 
of  the  meaning  of  the  old  Code  (section  41 
of  the  Oklahoma  Code)  with  reference  to  a 
complete  determination  of  the  controversy. 
He  said  that  was  where  there  are  persons, 
not  parties,  whose  rights  must  be  ascertain- 
ed and  settled  before  the  rights  of  the  par- 
ties to  a  suit  can  be  determined.'  Judged  by 
that  standard,  the  controversy  between  these 
parties  can  be  completely  determined  with- 
out the  presence  of  any  other  persiyi.  The 
plaintiff  claims  Judgment  for  money  which 
he  alleges  defendant  received  belonging  to 
plaintiff.  The  defendant  sets  up  facts  which, 
if  proved,  constitute  a  perfect  defense  to  the 
action.  The  presence  of  no  other  person  is 
required  to  finally  determine  the  Issue,  and 
the  determination  affects  no  other  person's 
rights.  There  is  nothing  in  the  added  por- 
tion of  section  452  of  the  new  Code  which 
would  alter  the  rule.  The  portion  added  Is 
this:  'And  when  a  person  not  a  party  to  thf- 
action  has  an  interest  in  the  subject-matter 
thereof,  or  In  real  property,  the  title  to 
which  may  be  In  any  manner  affected  by  the 
Judgment,  and  makes  application  to  the 
court  to  be  made  a  party,  It  must  direct  him 
to-be  brought  in  by  proper  amendment.'  The 
person  not  a  party  to  the  action  in  this  case 
is  the  assignee  of  the  person  giving  the  mon- 
'ey  to  the  defendant,  and  such  party  has  no 
interest  in  the  subject  of  tliis  action,  within 
tlie  meaning  of  the  section  referred  to.  The 
subject  of  the  action  is  to  obtain  payment  of 


the  debt  due  plaintiff  from  defendant.  The 
facts  upon  which  the  debt  is  based  may  be 
of  an  equitable  nature,  but  the  action  Is  to 
recover  a  debt.  The  defendant,  by  way  ox 
defense,  denies  the  existence  of  the  alleged 
facts  upon  which  the  plaintiff  bases  bis 
claim.  The  defense,  if  proved.  Is  a  good  one. 
He  need  show  nothing  further  than  that  the 
money  was  not  the  money  of  plaintiff. 
Whose  money  it  was,  if  it  did  not  belong  to 
the  plaintiff,  is  a  matter  in  which  the  plain- 
tiff has  not  the  slightest  interest,  nor  is  such 
an  investigation  the  subject  of  this  action. 
The  plaintiff  does  not  seek  a  Judgment  in 
this  action  for  any  money  of  the  assignor 
which  he  deposited  with  the  defendant.  And 
a  Judgment  in  plaintiff's  favor  has  absolute- 
ly no  effect  upon  any  rights  which  the  as- 
signee may  have  against  the  defendant  The 
assignor,  therefore,  cannot  have  an  interest 
in  the  subject  of  this  action,  within  the 
meaning  of  the  Code.  It  is  Impossible  to  see 
how  the  assignee  can  have  such  interest 
v?hen  no  Judgment  that  the  court  can  give 
can  in  any  way  affect  bis  claim  against  the 
defendant,  and  where  a  complete  determina- 
tion of  the  controversy  between  the  plaintiff 
and  defendant  con  be  had  without  first  as- 
certaining or  settling  the  rights  of  any  other 
person.  In  People  v.  Albany  &  V.  R.  Co.. 
15  Hun,  126,  the  supreme  court  at  general 
term  said  that  the  views  expressed  In  Web- 
ster V.  Bond,  9  Hun,  437,  In  regard  to  the 
application  of  section  122  of  the  old  Code 
should  apply  to  section  452  of  the  new.  The 
Webster  Case  held  that  a  person  bringing  a. 
legal  action  cannot  be  compelled  to  sue  any 
person,  except  such  as  he  may  elect  to  sue. 
If  the  amendment  in  this  case  were  allowed, 
the  defendant  would  succeed  in  converting 
a  plain  action  at  law  into  a  suit  at  equity, 
and  thereby  instituting  an  investigation  as 
to  the  ownership  of  a  fund  in  the  hands  Of 
the  trustee,  and  obtaining  a  decree  in  rela- 
tion thereto."  Judge  Peckham,  in  passing 
upon  that  case,  further  said:  "Nor  does  the 
defendant  obtain  any  right  to  compel  the 
plaintiff  to  bring  In  the  assignee  as  a  party 
imder  section  447  of  the  new  Code,"  which  is  ' 
Identical  with  section  36  of  the  Oklahoma 
Code  of  Civil  Procedure.  And  the  supreme 
court  of  New  York,  there  speaking  through 
him  on  the  latter  section,  said  that:  "This 
section  does  not  enlarge  the  right  of  the  de- 
fendant beyond  what  he  has  under  section 
452  [section  41  of  the  Oklahoma  Code]. 
There  can  be  a  complete  determination  or 
settlement  of  the  question  Involved  in  this 
action  as  between  the  parties  to  it,  without 
the  presence  of  any  one  else:  and  aa  to  the 
controversy  between  the  plaintiff  and  the  de- 
fendant, no  one  else  has  an  Interest  therein 
adverse  to  the  plaintiff.  The  order  made  in 
this  case  was  a  discretionary  one.  The  court 
had  no  power  to  make  It."  It  was  also  said 
in  Brltton  v.  Bohde,  85  Hun,  449,  32  N.  Y. 
Supp.  882,  that:  "It  Is  not  only  in  a  case 
like  this,  where  tlie  party  seeking  to  inter- 
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vene  claims  at  most  a  mere  equitable  lien 
upon  the  suoject  of  the  action,  that  he  is 
denied  the  right  to  Intervene,  but  the  rule 
seems  to  be  the  same  where  he  claims  to  be 
the  actual  owner.  This  action  is  to  recover 
the  sum  of  $800,  alleged  to  be  due  from  the 
defendant  on  account  of  a  mortgage.  •  •  • 
The  appellant  seeks  to  Intervene  on  the 
ground  that  this  sum  really  belongs  to  it. 
We  think  this  fact,  if  true,  gave  the  appel- 
lant no  right  to  intervene.  If  the  plaintiff 
is  not  the  owner  of  the  claim,  he  will  be  de- 
feated in  this  action.  But,  even  if  he  should 
wrongly  succeed  therein,  the  appellant  would 
no  wise  be  injured.  If  It  has  a  valid  claim 
against  the  defendant,  it  may  sue  for  it,  and 
the  recovery  in  this  action  will  no  wise  bar 
its  claim.  This  action  is  an  action  at  law, 
and  it  is  settled  hf  authority  that  in  such 
actions  the  plaintiff  has  the  privilege  of  de- 
termining what  parties  be  will  proceed 
against,  and  that  other  parties  cannot  in- 
trude themselves  into  the  action  against  his 
will."  And  It  was  said  in  Coursen  v.  Ham- 
Un,  2  Duer,  613,  that,  "As  the  plaintiff  has 
brought  a  legal  action,  and  seeks  nothing  but 
a  money  Judgment,  he  cannot  be  compelled 
to  bring  in  other  parties  than  the  one  he  has 
chosen  to  make  defendant"  To  the  same  ef- 
fect are  McConihe  v.  Holllster,  1»  Wis.  269; 
Pennoyer  v.  Allen,  50  Wis.  308,  6  N.  W.  887. 
In  Boyer  v.  Hamilton,  21  Mo.  App.  520,  a 
firm  named  Melton  &  Claphamson  owed 
Hamilton  a  snm  of  money  upon  which  an  ac- 
count had  been  stated.  Boyer  bought  the 
account  of  Hamilton,  and  drew  on  Melton  & 
Claphamson  for  the  amount.  Boyer's  draft 
'was  dishonored.  He  sued  Hamilton,  and 
Melton  &  Claphamson,  the  Arm,  answered 
that  they  had  owed  Hamilton  as  claimed  in 
the  petition,  and  that  their  obligation  had 
been  assigned  to  Boyer,  but  said  that  a  firm 
called  Howard  &  Kreiter  had  a  claim  on  the 
fund.  The  court  ordered  Howard  &  Kreiter 
to  be  made  defendants,  and  they  thereupon 
filed  an  answer  asserting  th^lr  rights.  The 
court  said  upon  these  facts  that:  "The  en- 
tire proceeding  in  regard  to  the  intervention 
of  Howard  &  Kreiter  was  irregular.  The 
court  seemed  to  have  treated  the  proceeding 
In  tlie  nature  of  an  interpleader,  losing  sight 
of  the  principle  that  the  debtor  alone  can 
maintain  such  a  bill,  and  not  the  creditor. 
Eathaway  v.  Foy,  40  Mo.  540.  The  fund  in 
controversy  was  never  In  possession  of  the 
court,  and  the  court  could  never  have  made 
any  order  in  regard  to  Its  distribution,  even 
if  the  pleadings  and  evidence  would  have 
.warranted  It.  The  only  disposition  which 
can  be  made  of  the  case  here  is  to  direct 
such  a  Judgment  as  is  called  for  by  the  plead- 
ings and  uncontroverted  evidence.  The  de- 
fendants Howard  &  Kreiter,  even  if  recog- 
nized as  parties  to  this  proceeding,  have  giv- 
en no  legal  evidence  to  defeat  the  plaintiff's 
recovery.  If  they  have  any  valid  claim  on 
the  fund  in  controversy  as  against  the  plain- 
tiff, they  can  assert  it  by  some  method  in 
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conformity  with  established  rules  of  proce- 
dure tn  an  independent  action  against  him. 
There  is  nothing  even  to  show  that  he  Is  not 
financially  responsible.  The  defendants  Mel- 
ton &  Claphamson  have  admitted  their  lia- 
bility-by  their  answer,  and  no  reason  exists 
why  Judgment  should  not  be  rendered  against 
them.  All  the  Judges  concurring,  the  judg- 
ment is  reversed,  and  the  cause  remanded, 
with  directions  to  the  trial  court  to  strike 
the  answer  of  Howard  &  Kreiter,  and  the 
plaintiff's  reply  thereto,  from  the  files,  and 
to  render  Judgment  In  favor  of  the  plaintiff 
against  the  defendants  Melton  &  Clapham- 
son for  the  amount  In  controversy,  with  in- 
terest from  date  of  the  institution  of  the 
suit,  and  to  dismiss  the  cause  as  to  the  de-' 
fendant  Hamilton." 

Section  1993  of  the  Bevised  Statutes  of 
Missouri  of  1888  is  identical  with  section 
36  of  the  Code  of  Civil  Procedure  of  Oklaho- 
ma. In  Kortjohn  v.  Seimers,  29  Mo.  App. 
271,  the  plaintiff,  as  receiver  of  Singer  & 
Berg,  sued  defendant,  who  was  a  trustee 
named  in  a  deed  of  trust  executed  by  one 
Noenninger  in  favor  of  said  Singer  &  Berg. 
Defendant  had  sold  the  property  named  in 
the  deed  of  trust,  and  refused  to  pay  the 
proceeds  to  plaintiff,  claiming  that  the  notes 
were  given  In  payment  of  work  done  un- 
der a  contract,  the  terms  of  which  had  been 
violated;  that  for  such  violation  Noenninger 
had  a  cause  of  action  against  Singer  & 
Berg,  and  a  claim  upon  the  fund  in  suit. 
Noenninger  applied  in  the  court  of  original 
Jurisdiction  to  be  made  a  party  defendant, 
and  filed  an  answer.  This  application  was 
sustained,  and  the  court  said  of  this  prac- 
tice: "Our  statute  provides  that  any  per- 
son may  be  made  a  defendant  who  has  or 
claims  an  interest  in  the  controversy  ad- 
verse to  plaintifft,  or  who  is  a  necessary  par- 
ty to  a  complete  determination  or  settle- 
ment of  the  questions  involved  therein. 
Rev.  St.  §  3465.  This  means  that  a  plain- 
tiff may  make  any  party  thus  situated  a  de- 
fendant, to  the  action,  and  not  that  any  par- 
ty may  insist  on  being  made  a  defendant  to 
any  legal  controversy  which  Is  likely  to  af- 
fect his  Interest  in  some  collateral  manner. 
The  latter  construction  wonld  lead  to  the 
most  absurd  results,  and  results  entirely  at 
variance  with  our  methods  of  legal  proce- 
dure. We  have  discussed  this  proposition  in 
Boyer  v.  Hamilton,  21  Mo.  App.  521,  524,  to 
which  we  refer.  •  *  *  In  fact  the  en- 
tire proceeding  of  allowing  Noenninger  to 
<iome  in  and  defend  was  Irregular  from  be- 
ginning to  end."  Boston  v.  Wright,  3  Kan. 
220,  was  an  attachment  suit  in  which  cer- 
tain real  estate  was  taken,  and  Wright  ap- 
peared, and  moved  for  a  dissolution  of  the 
attachment  The  motion  was  overruled,  and 
upon  his  application  Wright  was  made  a 
party  defendant,  and  was  permitted  to  file 
an  answer,  alleging  that  he  was  the  real 
owner  of  the  real  estate.  A  verdict  was 
found  for  him,  and  Boston  took  a  writ  of 
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«rror.  lu  that  case,  In  construing  section 
47  of  the  Code  of  Civil  Procedure  of  Kan- 
sas (which  is  Identical  with  section  41  of  the 
Oklahoma  Code),  the  court  said  that:  "The 
controversy  between  parties  in.  an  action  is 
-determined  by  the  pleadings,  of  which,  as 
we  have  before  seen,  attachment  proceed- 
ings constitute  no  part.  And  with  that  con- 
.troversy  In  the  present  case,  as  between 
Boston  and  McGuire;  no  one  will  say  that 
Wright  had  or  could  have  had  anything  to 
do.  Indeed,  his  answer  shows  that  he  has 
no  Interest  whatever  In  It.  If  these  views 
be  correct,  the  section  referred  to  gives  no 
authority  for  making  Wright  a  party  de- 
fendant in  this  cause.  We  think  that  the 
court  erred  in  making  the  order,  and  that 
the  error  was  such  as  would  prejudice  the 
substantial  rights  of  the  plaintiff.  The  court 
should  have  granted  the  motion  for  a  new 
trial."  The  Judgment  was  reversed.  This 
.decision  was  rendered  before  the  enactment 
of  section  40a  of  the  Kansas  Code  (which  is 
•section  45a  of  the  Oklahoma  Code  of  Civil 
Procedure),  and  the  cause  was  governed  by 
the  sections  of  the  Code  which  are  identical 
with  sections  36  and  41  of  the  Code  of  Civil 
Procedure  of  Oklahoma.  And  it  was  said 
by  Pomeroy  In  his  Bemedles  and  Remedial 
Rights  (section  424)  that:  "The  occasions 
■on  which  a  third  person  may  Intervene  in  a 
pending  action  are  very  few.  The  scope  of 
the  provision  is  exceedingly  limited.  It  has 
been  said  that  Its  operation  Is  confined  to 
those  cases  In  which  a  bill  of  Interpleader 
would  have  been  permitted,  under  the  for- 
.mer  practice,  to  accomplish  the  same  end. 
It  is  certain  that  the  right  to  intervene  can 
only  be  exercised  In  actions  for  the  recovery 
of  real  or  personal  property.  It  does  not  ex- 
ist, therefore,  in  an  action  to  recover  mon- 
■ey;  •  *  •  nor  In  an  action  in  the  nature 
of  a  creditors'  suit  to  reach  a  surplus  of 
money  in  certain  person's  hands:  •  •  • 
nor  In  any  action  on  contract  for  the  re- 
covery of  debt  or  damages."  The  section 
last  referred  to  (section  45a  of  the  Code  of 
^Givll  Procedure)  provides  that:  "Any  person 
claiming  property,  money,  effects,  or  cred- 
its attached,  may  interplead  in  the  cause, 
verifying  the  same  by  aflSdavit,  made  by 
himself,  agent  or  attorney,  and  Issues  may 
be  made  upon  such  Interpleader,  and  shall 
be  tried  as  like  Issues  between  plaintiff  and 
'defendant,  and  without  any  unnecessary  de- 
lay." This  is  also  relied  upon  by  the  de- 
^feudants  in  error.  Upon  a  similar  statute 
in  Missouri  it  was  said  by  the  supreme  court 
of  that  state  that  "the  section  referred  to 
contemplates  that  only  persons  who  claim  to 
own  the  property  attached  may  Interplead." 
Abernathy  v.  Whitehead,  68  Mo.  28.  And 
"an  Interplea  in  an  attachment  suit  is  a  rem- 
edy conferred  by  the  statute.  Its  uses, 
therefore,  must  be  limited  to  the  cases  In 
which  It  is  authorized  by  law."  Gordon  v. 
McCurdy,  20  Mo.  3(t4.  And  In  Spoouer  v. 
Jloss,  24   Mo.  App.  5i)9,   it  was  said   that: 


"An  interplea  is  in  the  nature  of  a  replevin, 
ingrafted  by  statute  on  the  proceeding  in 
attachment.  Burgert  v.  Borchert,  59  Mo 
85.  Certainly,  then,  it  will  not  lie  where  the 
action  of  replevin  will  not.  The  very  ob- 
ject of  the  action  in  replevin  is  the  recovery 
of  specific  personal  property,  in  kind.  It 
partakes  in  this  respect  of  the  nature  of  a 
proceeding  In  rem.  Wells,  Repl.  §S  33,  34. 
•  •  *  Especially  is  this  true  of  an  inter- 
plea. It  is  a  claim  for  the  recovery  of  the 
possession  of  the  specific  thing.  Unlike  the 
action  of  replevin,  no  money  Judgment  in 
damages  can  be  awarded  In  lien  of  the  spe- 
cific property  claimed.  It  is  peculiarly  a 
possessory  action,  the  right  to  present  pos- 
session of  the  property  being  the  principal 
question  in  controversy.'  Wells,  Repl.  {  39. 
It  involves  the  exclusive  right  of  the  claim- 
ant to  the  Immediate  possession  of  the  chat- 
tel, and  the  fact  of  the  wrongful  detention 
thereof  by  the  defendant  as  against  the 
claimant.  Id.  {{  46,  04,  98;  Hunt  v.  Cham- 
bers, 21  N.  J.  Law,  623;  Kingsbury  v.  Bu- 
chanan, 11  Iowa,  397;  Noble  v.  Epperiy,  G 
Port.  (Ind.)  416." 

Section  496  of  the  Code  of  Civil  Procedure 
is  also  cited  by  -the  defendant  hi  error  as  fur- 
nishing authority  for  the  proceeding  by  inter- 
plea here.  It  provides  that:  "When  a  Jadg- 
ment  debtor  has  not  personal  or  real  property, 
subject  to  levy  on  execution,  sufficient  to  sat- 
isfy the  Judgment,  any  equitable  interest  which 
he  may  have  in  real  estate,  as  mortgagor, 
mortgagee  or  otherwise,  or  any  Interest  be 
may  have  in  any  banking,  turnpike,  btidgv 
or  other  Joint  stock  company,  or  any  inter- 
est he  may  have  in  any  money,  contracts, 
claims  or  choses  in  action,  due  or  to  become 
due  to  him,  or  in  any  Judgment  or  decree,  or 
any  money, .  goods  or  effects  which  he  may 
have  In  the  possession  of  any  person,  body 
politic  or  corporate,  shall  be  subject  to  the 
payment  of  such  judgment,  by  action  or  as 
hereinafter  provided."  It  does  not  author- 
ize the  interposition  of  the  claims  of  the  in- 
terpleader In  this  action  brought  by  the 
plaintiff,  Goodrich,  upon  the  single  issue  of 
the  liability  of  the  defendant,  WiUiamBon,  to 
him  upon  a  promissory  note.  The  relief 
sought  for  by  the  Interpleader  changed  the 
issue  completely.  And,  the  appearance  and 
admissions  of  Williamson  having  determin- 
ed the  issue  of  the  case  in  favor  of  the  plain- 
tiff, the  only  issue  in  the  cause  was  thereby 
resolved. 

Under  the  proceeding  which  was  Initiated 
by  the  Interplea  and  the  proceedings  there- 
under other  parties  became  necessary  to  the 
cause,  other  issues  were  raised,  and  the  pro- 
ceeding thus  added  was  of  a  purely  equita- 
ble nature,  involving  allegations  of  fraud 
against  the  plaintiff,  Goodrich,  against  M.  L 
Dowden,  and  EJ.  W.  Dowden.  We  cannot 
find  that  any  such  scope  has  ever  been 
given  or  attempted  to  be  established  under 
the  section  in  question.  The  only  autliorlty 
cited  in  support  of  the  pcopositlon  whldi 
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seems  to  call  for  any  comment  Is  that  of 
Ludes  V.  Hood,  29  Kan.  36,  which  was  an 
action  brought  by  the  judgment  creditor 
against  the  Judgment  debtor,  In  which  an 
execution  had  been  returned  unsatisfied,  and 
In  which  It  was  sought  to  secure  personal 
proi)erty  to  the  payment  of  the  debts  of  the 
defendant.  The  right  to  this  remedy  was 
sustained  by  the  supreme  court  of  Kansas, 
Inasmuch  as  It  Is  expressly  provided  for  In 
the  statute.  The  remedy  provided  for  In  the 
statute  Is  In  the  nature  of  a  creditors'  bill, 
but  It  was  never  taught  nor  heard  of  In  the 
practice  and  proceeding  In  equity  upon  a 
creditors'  bill  that  the  creditor  seeking  that 
remedy  could  Intervene  In  a  legal  action  like 
the  present.  Involving  only  the  determina- 
tion of  liability  on  a  promissory  note  be- 
tween the  plaintiff  and  defendant,  and  be 
permitted  to  annex  thereto  a  general  remedy 
in  behalf  of  creditors  to  secure  the  proceeds 
of  the  Judgment  In  such  a  case  upon  allega- 
tions of  fraud  such  as  the  creditor  here  seeks 
by  this  interpleader.  And  the  statute  here 
expressly  provides  that  the  proceeding  shall 
be  "by  action,"  by  which  we  understand  that 
the  creditor  shall  be  the  plaintiff  and  the 
debtor  the  defendant,  and  that  the  action 
shall  be  an  original  action,  and  not  an  Inter- 
vention In  a  legal  proceeding  already  begun 
by  other  persons.  There  Is  nothing  in  the 
language  of  the  statute  from  which  such  a 
right  can  be  Inferred.  The  reasoning  hith- 
erto expressed  herein  with  reference  to  the 
attempted  construction  of  sections  30  and  41 
and  45a  of  the  Code  of  Civil  Procedure  is 
.ippllcable  to  the  attempt  to  exercise  the 
right  sought  for  here  under  the  section  of  the 
statute  now  under  consideration. 

It  Is  also  contended  by  the  plaintiff  that 
,M.  L  Dowden  and  E.  W.  Dowden  are  neces- 
sary parties  to  the  proceeding,  that  their  In- 
terests In  the  subject-matter  were  affected 
by  the  Judgment  of  the  court,  and  that  they 
should  have  been  brought  In  and  made  par- 
tics  defendant.  We  tliink  this  contention 
should  be  sustained.  The  whole  transaction 
is  charged  to  have  been  fraudulent  on  the 
part  of  both  E.  W.  Dowden  and  M.  I.  Dow- 
den. If  It  was  fraudulent,  it  was  void.  The 
note  for  $5,000  sued  upon  by  Goodrich  was 
assigned  to  him  in  discharge  of  former  in- 
debtedness claimed  by  him  and  by  M.  I. 
Dowden  to  be  due  from  the  latter  to  Good- 
rich. If  the  contention  of  the  Interplea 
should  be  sustained,  the  prior  Indebtedness 
of  M.  I.  Dowden  to  Goodrich  would  remain 
unpaid.  The  Interplea  was.  In  substance,  a 
creditors'  bill,  and  sought  to  appropriate  the 
amoimt  in  Williamson's  hands  to  the  pay- 
ment of  a  debt  clalnied  to  be  due  to  the  in- 
terpleader, and  to  deprive  Goodrich  and  M. 
I.  Dowden  of  the  pi-oceeds.  The  effort  was 
made  upon  the  explicit  charge  of  fraud 
against  both  M.  1.  Dowden  and  E.  W.  Dow- 
den. We  think  the  court  should  not  have 
proceeded  to  tlie  trial  of  the  Issues  without 
the  presence  of  both  these  parties.    It  is  said 


in  Pom.  Rem.  &  Rem.  Rights,  f  347,  that: 
"In  an  action  by  a  judgment  creditor  to 
reach  the  equitable  assets  of  the  debtor  in 
his  own  hands,  or  to  reach  property  which 
has  been  transferred  to  other  persons,  or 
property  which  Is  held  by  other  persons  un- 
der a  state  of  facts  that  the  equitable  own- 
ership is  vested  in  the  debtor,  the  judgment 
debtor  is  himself  an  Indispensable  party  de- 
fendant, and  the  suit  cannot  be  carried  to 
final  judgment  without  him;"  citing  many 
cases.  Child  v.  Brace,  4  Paige.  309;  Beck 
V.  Burdett,  1  Paige.  ."Wo.  .\nd  It  was  said  in 
Walt,  Fraud.  Conv.  p.  19C,  that:  "Where  the 
suit  prosecuted  Is  purely  a  creditors'  bill  em- 
bodying the  elements  of  a  bill  of  discoverj'. 
the  (lol)tor's  presence  would  seem  to  be  es- 
sential to  the  jurisdiction  of  the  court."  If 
tlie  bank  interpleading  here  could  sustain 
this  contention,  the  effect  would  be  to  deprive 
M.  I.  Dowden  of  the  credit  to  which  she 
would  l)e  entitled  in  consequence  of  her  as- 
signment of  the  note  in  suit  here  to  plaintiff; 
and  to  that  contention  she  was  a  material 
party,  since  tlie  Interpleader  sought  an  order 
of  the  court  that  the  money,  the  proceeds  of 
the  note  assigned  by  her  to  the  plaintiff, 
should  be  paid  over  immediately  to  the  inter- 
pleader. It  has  been  shown  and  held  here 
that  the  intervention  cannot  be  sustained. 
But,  if  it  could  have  been  held  otherwise, 
she  should  have  been  made  a  party.  So. 
also,  we  think,  sliould  E.  W.  Dowden,  upon 
the  same  authorillos  and  the  same  reasoning. 
It  Is  objected  that  all  parties  concerned  in 
the  determination  of  this  case  are  not  made 
parties  hero,  and  that  no  service  of  case- 
made  has  been  made  upon  Williamson,  which 
Is  true.  Williamson  has  no  concern  in  the 
case-made.  Prior  to  the  taking  of  any  tes- 
timony, while  the  only  questions  whicii  arose 
were  those  upon  the  pleadings  and  the  at- 
tempted Intervention,  and  upon  the  aflldavlt 
of  Williamson,  Williamson  admitted  his  lia- 
bility in  full,  was  ordered  by  the  court  to 
pay  over  the  amount  of  the  Indebtedness  to 
the  clerk  of  the  court,  and  thereupon  was 
discharged.  To  this  order  of  the  court  an 
exception  was  reserved.  It  Is  contended  by 
the  plaintiff  In  error  that,  inasmuch  as  this 
was  an  action  at  law  in  which  the  right  of 
the  plaintiff  in  error  to  the  amount  of  money 
represented  by  the  promissory  note  sued 
upon  was  asserted,  and  Inasmuch  as  the 
bank  was  wrongfully  permitted  to  Intervene 
and  assert  its  claim,  by  which  new  Issues 
were  raised,  and  new  parties  made  neces- 
sary, and  delay  was  caused,  and  impedi- 
ments permitted  to  the  assertion  of  Good- 
rich's claim,  the  order  of  the  court  was  erro- 
neous, whereby  Williamsou  was  permitted 
to  pay  the  amount  due  uiwn  the  note  sued 
uiK>n  into  court,  and  the  note  taken  from  the 
possession  of  Goodrich  and  transferred  to 
the  possession  of  Williamson,  and  to  the  or- 
der of  the  court  which  undertook  to  dis- 
charge Williamson  from  further  liability. 
The  provisions  of  section  43  of  the  Code  of 
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Civil  Procedure  are  set  up  as  a  Justification 
for  the  order  of  the  court,  and  as  providing 
for  it  SecOon  43  provides  that:  "(3915). 
Sec.  43.— Upon  affidavit  of  a  defendant,  be- 
fore answer,  in  any  action  upon  contract, 
or  for  the  recovery  of  personal  property,  that 
some  third  party,  without  collusion  with 
hiio,  has  or  makes  a  claim  to  the  subject  of 
the  action,  and  that  he  Is  ready  to  pay  or 
dispose  of  the  same,  as  the  court  may  direct, 
the  court  may  make  an  order  for  the  safe 
keeping,  or  the  payment,  or  deposit  In  court, 
or  delivery  of  the  subject  of  the  action,  to 
such  persons  as  It  may  direct,  and  an  order 
requiring  such  third  party  to  appear,  in  a 
reasonable  time,  and  maintain  or  relinquish 
his  claim  against  the  defendant.  If  such 
third  party,  being  served  with  a  copy  of  the 
order,  by  the  sheriff  or  such  other  person 
as  the  court  may  direct,  fall  to  appear,  the 
court  may  declare  him  barred  of  all  claim 
In  respect  to  the  subject  of  the  action, 
against  the  defendant  therein.  If  such  third 
party  appear,  he  shall  be  allowed  to  make 
himself  defendant  in  the  action.  In  lieu  of 
the  original  defendant,  who  shall  be  dis- 
charged from  all  liability  to  either  of -the 
other  parties  in  respect  to  the  subject  of  the 
action,  upon  his  compliance  with  the  order 
of  the  court  for  the  payment,  deposit  or  de- 
livery thereof."  We  do  not  think  the  stat- 
ute provides  the  relief  contended  for  by  the 
defendant  in  error,  since  it  Is  held  that  such 
a  statute  as  the  present  does  not  alter  the 
settled  principles  which  govern  the  right  of 
interpleader.  3  Pom.  Eq.  Jur.  8  1329.  In  or- 
der to  entitle  the  Interpleader  to  this  remedy, 
certain  conditions  must  exist,  which  are  not 
found  in  this  case.  There  must.  In  the  first 
place,  exist  a  privity  between  all  parties, 
and  the  debt  and  duty,  and  the  amount 
claimed  by  each  of  the  defendants  must  be 
the  same.  It  was  said  In  Story,  Eq.  PI.  i 
293,  that:  "Bills  of  interpleader  do  not  ordi- 
narily He,  except  In  cases  of  privity  of  some 
sort  between  all  the  parties,  such  as  privity 
of  estate,  or  title,  or  contract,  and  where  the 
claim  by  all  is  of  the  same  nature  and  char- 
acter. But  where  the  claimants  assert  their 
rights  under  adverse  titles,  and  not  In  priv- 
ity, and  where  their  claims  are  of  different 
natures,  the  bill  is  wholly  unmaintainable." 
And  it  is  said  In  2  Story,  Eq.  Jur.,  that:  "In 
cases  of  adverse  Independent  titles,  the  party 
holding  the  property  must  defend  himself  as 
well  as  he  can  at  law;  and  he  is  not  enti- 
tled to  the  assistance  of  a  court  of  equity, 
for  that  would  be  to  assume  the  right  ttf 
try  merely  legal  titles  upon  a  controversy 
between  different  parties,  where  there  Is  no 
privity  of  contract  between  them  and  the 
third  person  who  calls  for  an  interpleader." 
2  Story,  Eq.  Jur.  (11th  Ed.)  §  820.  In  Pflster 
T.  Wade,  56  Cal.  43,  plaintiffs'  complaint 
was  that  they  had  purchased  from  one  Tre- 
noutb,  assignor  of  defendant  Bliss,  certain 
wheat  In  the  warehouse  of  defendant  Wade, 
^or  which  plaintiffs  agreed  to  pay  Trenouth 


?2,889.85,  then  due;  that  Wade  claimed  a 
lien  on  the  wheat  for  $2,657.53,  and  refused 
to  deliver  it  unless  plaintiffs  would  retahi 
the  amount  from  the  price  of  the  wheat 
The  defendant  Bliss  claimed  all  of  the  pro- 
ceeds and  refused  Wade's  claim.  Tbe  pray- 
er was  that  the  various  defendants  should 
be  compelled  to  interplead  upon  tlieir  re- 
spective claims.  The  cotirt  said  that:  'It  is 
an  infiexlble  rule  that  the  thing  to  wblcb  tbe 
parties  make  adverse  claims  shall  be  one  and 
the  same  thing;  or.  In  other  words,  tbe  claims 
must  be  IdenUcaL"  And  that:  "Where  the 
claims  made  by  the  defendants  are  of  dif- 
ferent amounts,  they  never  can  be  identical" 
And  that:  "The  claims  of  the  defendants  are 
not  the  same,  nor  of  the  same  nature.  Each, 
as  alleged,  arises  out  of  a  separate  and  inde- 
pendent contract  with  the  plaintiffs  by  de- 
fendants severally."  And  that:  "The  right 
to  the  remedy  by  interpleader  is  foonded, 
however,  not  on  the  consideratioa  that  a 
man  may  be  subjected  to  double  liability, 
but  on  the  fact  that  he  is  threatened  with 
double  vexation  in  respect  to  one  liability." 
And  that:  "A  vendee  sued  by  his  vendor 
for  the  price  of  goods,  and  by  a  third  party 
In  trover  for  their  value,  cannot  maintain 
an  interpleader  suit,  since  the  claims  made 
against  him  are  not  identical;  the  one  seek- 
ing to  have  the  benefit  of  a  contract,  the 
other  claiming  the  value  of  chattels  which 
are  the  subject  of  it"  The  court  further 
said:  "There  is  another  reason  why  tbe 
present  bill  cannot  be  maintained.  It  is  es- 
sential to  the  right  of  interpleader  that  the 
person  standing  in  the  position  of  a  stake- 
holder is  ignorant  of  the  rights  of  tbe  dif- 
ferent claimants  to  the  fund  held  by  him; 
or,  at  least,  that  there  is  some  doubt  as  to 
which  of  them  is  entitled  to  the  fund,  so  that 
he  cannot  safely  pay  it  to  either.  •  •  • 
Plaintiffs  here  cannot  be  permitted  to  claim 
that  they  are  Ignorant  of  the  facts  upon 
which  the  claims  of  defendants  respectively 
are  based.  •  •  •  The  plaintiffs  have  ac- 
knowieQged  a  right  by  way  of  lien  in  some 
sum  In  defendant  Wade  by  taking  a  transfer 
from  him,  with  the  promise  to  pay  bim  tbe 
sum,  whatever  it  may  be,  for  which  be  bad 
the  property  in  pawn.  Thus  they  have  in- 
curred a  separate  liability  to  him,  while  they 
have  assumed  such  an  obligation  as  com- 
pels them  for  their  own  protection  to  con- 
test the  right  of  defendant  Bliss  to  a  por- 
tion of  the  purchase  price.  To  recapitulate: 
It  appears  from  the  complaint  that  plain- 
tiffs are  not  mere  stakeholders,  without  any 
interest  or  claim  of  interest  In  the  fund; 
that  the  claims  of  defendants  are  not  iden- 
tical in  amount;  that  the  claims  In  other  re- 
spects do  not  relate  t6  the  same  debt  or 
duty;  that  the  plaintiffs  have  acknowledged 
the  validity  to  some  extent  of  the  claim  of 
one  of  the  defendants  and  incurred  a  sepa- 
rate liability  to  bim;  that  the  claims  of  each 
of  the  defendants  arise  out  of  a  separate 
and    independent,   contract     Judgment   re- 
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versed."  To  the  same  effect  is  McCanley  v. 
Sears  (Idaho)  34  Pac.  814,  In  -whlcU  section 
4100  of  the  statutes  of  that  state  were  con- 
strued, which  is  similar  to  section  43  here 
relied  upon.  Bank  v.  SliiUlngs,  132  Mass. 
410;  Railroad  Co.  v.  Arthur,  90  N.  Y.  234; 
Dodge  y.  Lawson  (Super.  N.  Y.)  19  N.  X. 
Supp.  904. 

It  Is  also  contended  by  the  plaintiff  In  er- 
ror that.  In  order  to  sustain  the  right  of  in- 
terpleader under  this  section,  Williamson 
must  not  have  incurred  an  Independent  and 
unconditional  liability  to  that  which  Is  claim- 
ed by  the  bank,  and  that,  since  the  pleadings 
charge  the  defendant  with  two  separate  and 
-distinct  liabilities,  an  aiBdavit  for  interplead- 
er will  not  lie  to  bind  both  In  one  suit.  In 
Mining  Co.  v.  Hodges,  59  Fed.  830,  8  C.  0. 
A.  305,  the  mining  company,  In  1887,  leased 
a  coal  clatm  from  a  syndicate  composed  of 
Davis,  Kelson,  Phillips,  and  Standley.  After 
$50  had  been  paid  to  the  lessees,  the  com- 
pany notified  the  lessors  that  there  was  no 
coal  on  the  claim,  and  the  $50  was  returned. 
In  1888  the  company  took  another  lease  from 
a  syndicate  composed  of  Adams,  Davis, 
James,  Hodges,  and  McBrlde.  In  1889,  Stand- 
ley,  Phillips,  and  another  brought  suit  against 
the  coal  company  for  rent  of  the  claim  under 
the  lease  of  1887.  The  company  answered 
that  It  owed  some  one  ?300  for  coal  mined 
on  the  leased  premises;  that  It  had  taken 
the  two  leases  before  mentioned;  that  the 
two  sets  of  lessors  claimed  title  adversely  to 
each  other;  that  the  defendant  was  Induced 
to  take  the  first  lease  by  misrepresentation; 
and  that,  if  it  paid  under  the  lease  pleaded. 
It  would  be  obliged  to  pay  under  the  second 
as  well;  and  asked  that  the  second  set  of 
lessors  be  brought  In,  and  compelled  to  In- 
terplead for  the  fund.  The  trial  court  on 
first  hearing  dismissed  the  second  lessors 
from  the  case,  and  this  judgment  was  affirm- 
ed In  the  circuit  court  of  appeals;  Judge 
Sanborn  saying:  "First.  No  case  for  an  in- 
terpleader can  be  made  nnless  the  adverse 
claimants  seek  to  recover  the  same  thing, 
debt,  or  duty.  Second.  No  case  for  an  Inter- 
pleader can  be  made  where  the  holder  or 
debtor  has  made  an  independent,  personal 
agreement  with  some  of  the  claimants  re- 
garding the  subject-matter  claimed,  so  that 
he  Is  under  a  liability  to  them  beyond  that 
which  arises  from  the  title  to  the  subject- 
matter.  The  statutes  of  Arkansas  in  force 
In  the  Indian  Territory  do  not  abrogate,  but 
emphasize,  these  rules.  They  provide  a  sum- 
mary method  by  which,  where  it  appears  'in 
any  action  upon  contract  or  for  the  recovery 
of  personal  property  that  some  third  party, 
without  collusion  with  him  [the  defendant], 
bas  or  makes  a  claim  to  the  subject  of  the 
action,  and  that  he  Is  ready  to  pay  or  dis- 
pose thereof  as  the  court  may  direct,'  the 
court  may  order  that  the  third  party  shall 
appear,  and  maintain  or  relinquish  his  claim 
against  the  defendant.  Mansf.  Dig.  par.  4917. 
Statutes  of  this  character  are  In  force  In 


England  and  in  many  of  the' states,  and  are 
universally  held  to  introduce  no  new  cause 
of  interpleader.  Statutes  1  &  2,  Wm.  IV.  c. 
58;  Belcher  v.  Smith,  9  Bing.  82;  Pustet  v. 
Flannelly,  00  How.  Prac.  67-09;  Johnson  v. 
Maiey,  43  Ala.  521-541.  In  Belcher  v.  Smith, 
supra,— a  case  which  arose  under  an  Eng- 
lish statute  much  more  comprehensive  than 
the  Arkansas  statute  before  us,— the  court 
declared  that  'our  duty  Is  to  see  ttiat  the  par- 
ty applying  for  the  exercise  of  our  discretion 
has  not  voluntarily  put  himself  into  the  sit- 
uation from  which  he  calls  on  the  court  to 
extricate  him.'"  "The  reason'  for  and  the 
necessity  of  a  strict  enforcement  of  the  sec- 
ond rule  Is  obvious.  Parties  claiming  title 
to  the  thing  In  dispute  ought  not  to  be.  and 
cannot  properly  be,  compelled  to  litigate  any 
rights  but  those  in  controversy  between  them- 
selves. If  the  holder  of  the  subject-matter 
In  dispute  has  placed  himself  under  an  in- 
dependent personal  obligation  to  one  or 
more  of  the  claimants,  by  which  his  liability 
to  deliver  the  thing  or  pay  the  debt  in  ques- 
tion may  be  determined  without  a  decision 
of  the  controversy  between  the  claimants,  it 
Is  plain  that  no  litigation  between  the  latter 
can  ascertain  the  rights  of  the  holder  or  debt- 
or upon  his  personal  obligation.  Nor  does 
the  fact  that  the  latter  claims  that  his  per- 
sonal agreement  was  obtained  by  the  fraud 
or  misrepresentation  of  the  obligee  relieve 
the  embarrassment,  or  except  the  case  from 
this  rule.  The  question  presented  by  such 
a  claim  arises  entirely  bettreen  the  parties 
to  the  personal  obligation  of  the  holder  or 
debtor.  It  is  nothing  to  the  other  claimants, 
nor  are  they  interested  in,  or  proper  parties 
to,  the  litigation  over  it .  It  would  be  a 
monstrous  proposition  that  one  who  makes 
agreements  with  two  persons  to  sell  and 
deliver  the  same  article  to  each  of  them  could 
bring  the  article  into  court,  and  compel  the 
two  purchasers  to  litigate  the  question  which 
had  the  better  right  to  the  thing,  before  ei- 
ther could  recover  It  of  him,  or  that  a  tenant 
of  an  owner  could  take  a  second  lease  of  the 
same  premises  from  one  claiming  title  to 
them,  and  then  compel  the  real  owner  and 
the  pretended  owner  to  litigate,  not  only  the 
title  to  the  premises,  but  the  validity  of  the 
leases  the  tenant  himself  had  taken,  before 
either  lessor  could  recover  his  rent  If  such 
a  proposition  could  be  sustained,  any  tenant 
might  treat  his  landlord  to  as  many  suits 
as  he  could  obtain  leases  of  his  premises. 
These  Independent  personal  obligations  of 
the  defendant  to  the  adverse  claimants  to 
this  mine,  make  It  Impossible  for  it  to  pre- 
sent any  case  for  an  interpleader  here."  If 
It  has  fallen  into  a  pit  of  Its  own  digging,  the 
courts  cannot  make  the  Interpleader  its  sub- 
stitute. •  •  •  Moreover,  the  plaintiffs  and 
the  Interpleaders  do  not  claim  to  recover  the 
same  debt  from  tlie  defendant  if  A.  makes 
one  promissory  note  for  f 500,  dated  October 
1,  1890,  payable  to  the  order  of  B.  and  0. 
6   months   from   Its  date,   and   another,   for 
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the  same  amount,  dated  January  23,  ISOl, 
payable  to  the  order  of  B.  and  D.  20  mouths 
from  Ita  date,  and  the  respective  payees  sue 
the  makers  on  their  respective  notes,  It  Is 
absurd  to  say  that  B.  and  C.  claim  to  recover 
o<!  A.  the  same  debt  as  do  B.  and  D.  The 
case  here  presented  Is  yet  stronger  for  the 
Interpleaders.  The  .plaintiffs  claim  to  recov- 
er a  debt  which  the  defendant  promised  to 
pay  to  Davis,  Standley,  Phlllipa,  and  Nelson 
by  the  lease  of  October  1,  1887,  for  the  term 
of  6  years,  with  a  privilege  of  20  years 
more.  If  the  interpleaders  claimed,  by  as- 
signment or  otherwise,  to  recover  any  part 
of  the  debt  due  under  that  lease,  there  would 
be  a  proper  case  for  an  Interpleader.  But 
they  do  not.  Davis  and  Nelson  both  repudi- 
ated that  lease,  and  expressly  disclaimed  any 
rights  under  or  Interest  In  It.  The  only 
claim  of  the  interpleaders  is  that  the  defend- 
ant owes  them  rent  due  under  the  lease  to 
Adams,  Davis,  .Tames,  Hodges,  and  McBrlde, 
dated  January  25,  1888,  for  a  term  of  20 
years  from  that  date.  Thus  the  plaintiffs 
and  Interpleaders,  respectively,  claim  to  re- 
cover of  the  defendant  no  part  of  the  same 
debt,  but  two  Independent  debts  arising  un- 
der Independent  leases,  of  different  dates  and 
different  terms,  payable  to  different  lessors. 
Nor  can  the  Interpleaders  be  held  as  parties 
defendant  to  this  action  under  the  Arkansas 
statute  in  force  In  the  Indian  Territoi-y,  which 
provides  that:  'Any  person  may  be  made  u 
defendant  who  has  or  claims  an  Interest  In 
the  controversy  adverse  to  the  plaintiff,  or 
who  is  a  necessary  party  to  a  complete  deter- 
mination of  the  questions  Involved  In  the  ac- 
tion.* Mansf.  Dig.  par.  4940;  section  3908, 
Okl.  St.  The  only  controversy  It  Is  neces- 
sary to  decide  in  order  to  determine  the  ac- 
tion between  the  plaintiffs  and  defendant  Is 
that  over  the  validity  of  the  lease  of  Octo- 
ber 1,  1887,  between  them.  In  that  contro- 
versy the  Interpleaders  neither  have  nor 
claim  any  interest  It  can  be,  and  In  fact 
it  must  be,  completely  determined  In  an  ac- 
tion between  the  plaintiffs  and  defendant, 
because  they  are  the  only  parties  Interested 
In  the  question.  Its  decision  In  the  action 
between  them  cannot  In  any  way  determine 
or  affect  the  rights  of  the  Interpleaders 
against  the  defendant,  or  of  the  defendant 
against  the  Interpleaders,  under  the  lease 
between  them  of  January  25,  1888,  or  the 
rights  of  the  plaintiffs  and  the  interpleaders 
against  each  other  to  the  title  to  the  mipe, 
and  hence  the  latter  are  neither  necessary 
nor  proper  parties  to  plaintiffs'  action  on  their 
lease."  Mining  Co.  v.  Hodges,  59  Fed.  841- 
&13,  8  C.  C.  A.  305. 

In  Insurance  Co.  v.  Plngrey,  141  Mass. 
411,  6  N.  E.  93,  the  Insurance  company  had, 
In  1874,  Issued  to  Franklin  Pingrey  a  pol- 
icy on  his  life  in  favor  of  his  mother,  Eliza- 
beth Pingrey,  who  paid  the  premiums.  In 
18H2  the  insured  surrendere<l  that  policy, 
and  received  a  new  one  designated  as  a 
continuation  of  the  other,  but  payable  to 


Clara  Pingrey,  the  Insured's  wife.  On  the 
death  of  the  insured  the  Insurance  comiia- 
ny  filed  Its  bill  to  compel  the  two  bene- 
ficiaries to  Interplead.  The  supreme  court 
of  Massachusetts  said:  "The  questions  oris 
Ing  between  the  plaintiff  and  the  different 
defendants  cannot  all  be  tried  in  an  issue 
between  the  two  defendants  alone.  The  moth- 
er claims  to  be  entitled  under  the  first  pol- 
icy. The  widow  claims  under  the  second 
policy.  By  issuing  the  two  policies,  the  plain- 
tiff has  exposed  Itself  to  both  of  these  claims, 
and  must  meet  them  as  best  it  may.  The  dif- 
ficulty of  maintaining  the  bill  of  interpleader 
is  not  technical,  but  fundamental.  In  this 
form  of  proceeding  we  cannot  inquire  wheth- 
er the  plaintiff  has  incurred  ,a  double  liabil- 
ity. That  result  is  possible.  The  plaintiff 
ought  to  be  in  a  position  to  be  heard  upon 
that  question;  but  on  a  bill  of  interpleader, 
which  assumes  that  the  plaintiff  is  merely 
stakeholder,  the  plaintiff  cannot  be  heard. 
Houghton  V.  Kendall,  7  Allen,  72.  A  plain- 
tiff cannot  have  an  order  that  the  defendants 
Interplead,  when  one  Important  question  to 
be  tried  is  whether,  by  reason  of  his  own  act. 
he  li  under  a  liability  to  each  of  them. 
Cochrane  v.  O'Brien,  2  Jones  &  L.  :{80:  Des- 
borough  V.  Harris,  5  De  Gex,  M.  &  G.  439; 
Baker  v.  Bank,  1  G  B.  (N.  S.i  515;  Storj. 
Eq.  PI.  par.  291,  et  seq.;  Pom.  Eq.  Jop.  par. 
1320  et  seq.    Bill  dismissed." 

In  Conley  v.  Insurance  Co.,  67  AJa.-472,  which 
was  an  exactly  similar  case,  the  court  said: 
"It  is  not  every  case  In  which  a  party  may 
be  liable  to  double  vacation,  or  In  which,  by 
different  or  separate  Interests,  two  or  more 
persons  claim  of  him  the  same  thing,  or  the 
same  debt  or  duty,  that  a  court  of  equity  will 
come  to  bis  assistance,  and  compel  the  (Aaim- 
ants  to  interplead..  The  party  must  show 
that  he  stands  not  only  indifferent  between 
the  claimants,  that  he  is  without  interest  in 
the  controversy  to  be  waged  between  them, 
but  It  ihust  also  appear  that  he  is  in  the  re- 
lation of  a  mere  innocent  stakeholder  or  de- 
positor, and  that  by  no  act  on  his  part  the 
embarrassment  of  conflicting  claims  and  the 
peril  of  double  vexation  has  been  caus«d. 
When  he  stands  to  either  of  the  parties  in 
the  relation  of  a  wrongdoer,  or  It  appears 
by  his  own  act  or  conduct  double  claims  have 
been  caused,  he  is  not  innocent;  be  U  not 
without  Interest;  and  the  court  will  not  in- 
tervene to  relieve  him  from  the  embarrass- 
ment In  which  he  has  voluntarily  Involved 
himself.  Shaw  t.  Coster,  8  Paige.  339;  33 
Am.  Dec.  690;  Quinn  v.  Green,  1  Ired.  Eq. 
229;  Crawshay  v.  Thornton,  2  Mylne  &  C. 
1;  Sabliclch  v.  Russell,  L.  R.  2  Eq.  441. 
•  •  •  If  there  Is  embarrassment  of  con- 
flicting claims,  and  the  insurance  company 
stands  in  peril  of  double  vexation,  and  dou- 
ble liability  for  the  same  debt  or  duty,  it  is 
obvious  the  emimrrassment  and  peril  spring 
from  its  own  voluntary  acts  and  conduct, 
and  not  from  the  acts  and  conduct  of  either 
of   the   claimants.    •    •    •    The   insurance 
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c-ompany,  bx  making  the  change  in  the  iwli- 
clt's,  has  given  rise  to  the  rival  claims  upon 
It,  and  has  committed  a  wrong  against  the 
original  beneflclarles.  It  is  not  the  office  of 
a  court  of  cliaucery  to  relieve  them  from  the 
consequences  of  the  wrong,  or  the  double  lia- 
bility incurred  by  their  erroneous  conduct. 
Xor  can  it  be  Just  that  the  court  should  inter- 
vene, and  compel  litigation  between  parties, 
vrho,  it  may  be,  have  each  valid  claims 
against  the  company,  and  no  cause  of  contro- 
versy between  themselves.  •  *  •  If  there 
be  any  peril  of  double  vexation  for  the  same 
'debt  or  duty,  if  there  ate,  in  fact,  conflicting 
claims,  they  have  their  origin  and  life  in  the 
conduct— in  the  act— of  the  insurance  com- 
pany, not  In  the  act  or  conduct  of  either  of 
the  claimants;  and  it  is  against  their  acts, 
and  not  its  own,  the  insurance  company  can 
nak  relief.  •  •  •  The  company  has  a  di- 
rect personal  Interest,  according  to  the  aver- 
ments of  the  bill,  in  defeating  the  claim  of 
one  or  the  other  of  the  defendants,  and,  hav- 
ing that  interest,  has  no  right  to  an  inter- 
pleader." 

In  Bechtel  v.  Sheafer,  117  Pa.  St.  555,  11 
Atl.  889,  the  court  say:  "It  is  true,  as  a  gen- 
eral rule,  the  party  seeking  relief  by  an  inter- 
pleader must  not  have  incurred  any  inde- 
pendent liability  to  either  of  the  rival  claim- 
ants. If  he  has  expressly  acknowledged  the 
title  or  right  of  one  of  them,  and  agreed  to 
bold  the  property  for  him,  or,  disregarding 
the  adverse  claim  of  one,  has  by  contract 
made  himself  liable  in  any  event  to  the  oth- 
er, he  cannot  be  said  to  stand  indifferent  be- 
tween them."  The  rule  so  announced  was 
followed  in  De  Zouche  v.  Garrison,  140  Pa. 
St  430,  21  Atl.  450. 

In  James  v.  Prltehard,  7  Mees.  &  W.  215, 
plaintiff  sued  in  debt  to  recover  for  a  rick  of 
bay  sold  defendant.  The  plea  of  defendant 
was  that  he  had  contracted  with  plaintiff  for 
the  hay,  but  had  been  notified  by  one  Saun- 
ders, administrator  of  Simlett,  that  the  hay 
belonged  to  his  Intestate.  Plea  asked  that 
•plaintiff  and  Saimders  be  compelled  to  Inter- 
plead (upon  a  practice  similar  to  ours),  but 
Baron  Alderson  denied  the  application,  say- 
ing tersely:  "I  think  the  rule  must  be  dis- 
charged, and  that  this  is  not  a  case  within 
the  interpleader  act  The  defendant  has 
made  a  bargain  with  the  plaintiff,  and  he 
must  perform  it,  or  show  good  cause  why  he 
does  not"  Applying  those  facts  and  the  le- 
gal principle  just  announced,  it  seems  that 
here  Williamson  has  promised  Goodrich  to 
pay  ^,000  on  the  note  in  suit  but  has  been 
Informed  by  the  Intervener  that  it  would 
-charge  him  with  a  fraud  in  the  execution  of 
that  note.  We  can  easily  Imagine  what  the 
eminent  Baron  Alderson  would  say  were  he 
trying  this  case.  His  Judgment  would  be: 
"The  defendant  has  made  a  bargain  with 
the  plaintii!,  and  he  must  perform  it,  or 
show  good  cause  why  he  does  not"  3  Pom. 
Eq.  Jur.  par.  1326;  Wakeman  v.  Kingsland, 
46  N.  J.  Eq.  113,  18  Atl.  680;    Atkinson  v. 


Hanks,  1  Cow.  691.  Mr.  Freeman,  in  a  note 
to  the  case  of  Shaw  v.  Coster,  35  Am.  Dec. 
600,  sums  up  the  doctrine  thus:  "If  a  party, 
by  his  own  folly  or  inadvertence,  or  even 
through  misfortune,  becomes  liable  to  deliver 
the  same  property  or  to  pay  the  same  debt  to 
two  different  claimants,  he  cannot  relieve 
himself  from  the  predicament  by  interplead- 
er." 

It  is  also  contended  that  the  claims  of  all 
the  parties  must  be  strictly  legal,  and  that 
equitable  claims  are  not  within  the  statute. 
Upon  this  proposition  it  is  said  by  Judge 
Story  in  his  Equitable  Jurisprudence  (section 
822)  that:  "An  issue  or  a  direetion  to  inter- 
plead at  law  would  be  obviously  improper  In 
all  cases,  except  those  where  the  titles  on 
each  side  are  purely  legal.  Equitable  titles 
can  only  be  disposed  of  by  courts  of  equity." 

We  think,  for  the  reasons  and  upon  the 
authorities  herein  stated,  that  the  coiurt  err- 
ed in  permitting  the  Intervention  of  the  de- 
fendant, Williamson,  and  in  permitting  him 
to  pay  the  money  into  court  to  take  the  note 
from  the  possession  of  Goodrich,  and  l>e  dis- 
charged from  further  liability,  and  that  the 
order  of  the  court  so  discharging  Wlliiam- 
son  should  be  reversed,  and  that  the  inter- 
vention of  the  Oklahoma  National  Bank 
should  be  dismissed,  and  Judgment  enter- 
ed for  the  amount  of  principal  and  interest 
found  to  be  due  upon  the  note  sued  upon 
at  this  time.  It  is  so  ordered.  All  the  Jus- 
tices concur,  except  BURWELL,  J.,  who  was 
of  counslel,  not  sitting. 

On  Petition  for  Rehearing. 

(Feb.  8,  1901.) 

A  rehearing  has  been  allowed  by  the  court 
in  this  cause  upon  rule  No.  19,  which  pro- 
vides that:  "An  application  for  a  rehearing 
of  any  cause  shall  •  »  •  particularly  set 
forth  the  grounds  thereof  and  showing  either 
that  some  question  decisive  of  the  case  and 
duly  submitted  by  counsel  has  been  over- 
looked by  the  court,  or  that  the  decision  Is 
in  conflict  with  an  express  statute  or  control- 
ling decision,  to  which  the  attention  of  the 
court  was  not  called,  either  in  brief  or  oral 
argument,  or  which  has  l)een  overlooked  by 
the  court.  •  •  •"  Upon  this  rule  the  de- 
fendant In  error  proceeds  to  reargue  the  ques- 
tion of  the  right  of  a  party  to  intervene,  un- 
der the  circumstances  of  this  case,  for  the 
purpose  of  setting  up  an  equitable  claim  to 
the  matter  In  litigation;  and  it  is  now  ar- 
gued tliat  there  are  two  lines  of  decisions, 
one  of  which  is  represented  by  the  courts  of 
New  York,  Missouri,  and  Wisconsin,  while 
the  other  is  upheld  by  the  courts  of  Indiana, 
California,  Iowa,  and  Kansas;  and  the  de- 
fendant proceeds  to  restate  Summers  v.  Hut- 
son,  48  Ind.  228;  Stich  v.  Goldner,  38  C3al. 
608;  Taylor  v.  Adair,  22  Iowa.  279;  and 
Ludes  V.  Hood,  29  Kan.  49.  Lndes  v.  Hood. 
29  Kan.  49,  was  cited  in  the  original  brief  of 
defendant  In  error,  and  expressly  treated  in 
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tbe  opinion  of  the  court.  Summers  ▼.  Hut- 
son,  48  Ind.  228,  was  presented  in  tbe  orig- 
inal brief  of  the  defendant  In  error,  and  con- 
sidered by  tbe  court  It  was  a  case  In  which 
A.  placed  personal  property  In  the  bands  of 
B.,  as  his  agent,  to  sell,  and  In  which  B., 
having  sold  the  property  to  C,  wrongfully 
took  for  It  a  note,  not  governed  by  the  law 
merchant,  to  himself  or  to  D.  The  note  was 
assigned  by  the  payee  to  an  Innocent  assignee 
for  a  valuable  consideration.  The  assignee 
of  the  note  Iwought  suit  against  the  maker. 
A.  was  permitted  in  that  action  to  show  that 
he  was  the  legal  owner  of  the  note;  that  tbe 
property,  after  it  bad  been  given,  was  his 
property,  and  that  be  had  the  right  to  be 
substituted  to  tbe  rights  and  interests  claim- 
ed by  tbe  assignee,  and  to  recover  on  that 
note.  It  was  a  case  In  which  A.  was  tbe 
legal  owner  of  the  note.  Tbe  cases  of  Stlch 
V.  Goldner,  38  Cal.  608,  and  Taylor  v.  Adair, 
22  Iowa,  279,  are  somewhat  similar  upon  the 
facts  to  Ludes  v.  Hood,  in  the  former  of 
which  tbe  Intervener  was  "the  rightful  own- 
er of  the  note,"  and  in  the  latter  of  which 
the  intervener  was  "tbe  equitable  owner"  of 
the  promissory  note  sued  upon.  Tbe  other 
citation  is  not  calculated  to  aid  the  court  here 
in  tbe  correct  solution  of  the  question  pre- 
sented to  us  in  the  case  at  bar,  since  the 
statutes  of  Interventlou  of  the  states  of  Cali- 
fornia and  Iowa,  which  regulate  the  subject 
of  Intervention,  provide  that:  "Any  person 
who  has  an  interest  in  tbe  matter  in  litiga- 
tion, in  the  success  of  either  of  the  parties 
to  the  action,  or  against  both,  may  become  a 
party  to  an  action  between  other  p^sons, 
either  by  joining  the  plalntlCt  in  claiming 
what  Is  sought  by  the  petition,  or  by  uniting 
with  the  defendant  in  resisting  the  claims 
of  the  plaintiff,  or  by  demanding  anything 
adversely  to  both  the  plaintiff  and  defendant, 
either  before  or  after  the  issue  has  been 
joined  In  the  cause,  and  before  the  trial  com- 
mences." Pom.  Rem.  &  Rem.  Riglits,  par. 
413.  It  will  be  seen  that  the  statutes  upon 
-which  these  authorities  cited  upon  the  appli- 
cation for  rehearing  are  founded  are  totally 
dissimilar  to  those  upon  which  the  solution 
of  the  questions  proposed  here  depend.  Up- 
on the  ground,  however,  that  the  decision 
heretofore  made  is  in  conflict  with  a  "con- 
trolling decision,  to  which  tbe  attention  of 
tbe  court  was  not  called,"  or  "which  has  been 
overlooked  by"  it,  it  la  contended  that  the 
determination  of  the  supreme  court  of  Kan- 
sas in  Gerson  v.  Hanson,  34  Kan.  590,  Is  con- 
trolling, since  it  is  an  interpretation  of  the 
statutes  of  Kansas  relating  to  new  parties 
before  the  Code  of  Civil  Procedure  of  Kansas 
was  adopted  as  the  law  of  this  territory.  In 
this  case  Wilson  had  an  attachment  against 
LIgbtbody.  The  attachment  undertaking  was 
executed  by  Wilson  as  principal  and  Hanson 
and  others  as  sureties.  The  attachment  fail- 
ed. Gerson,  the  assignee  of  LIgbtbody, 
brougbt  suit  on  the  attachment  bond  against 
Hanson  and  Lehman,  omitting  to  make  Wil- 


son a  party  defendant.  Hanson  and  Lehman 
applied  to  the  court  to  have  Wilson  brought 
In  as  a  party  defendant,  and  Wilson  also  filed 
his  application  to  be  made  a  party  defendant, 
each  of  these  applications  setting  up  that 
Wilson  had  obtained  a  personal  judgment  in 
the  attachment  case  against  LIgbtbody.  and 
that  the  amount  of  that  judgment  would  be 
a  proper  subject  of  offset  by  Wilson  against 
the  claim  of  Gerson.  Manifestly,  Hanson, 
the  assignee  of  Ldghtbody,  bad.  on  that  ac- 
count, omitted  to  make  Wilson  a  party  de- 
fendant In  the  suit  on  the  attachment  under- 
taking, and  he  accordingly  resisted  tbe  ap- 
plication of  WiIs()B  and  his  sureties  to  have 
Wilson  made  a  party  defendant  In  that  ac- 
tion. Since  the  action  was  upon  an  attach- 
ment bond,  upon  which  Wilson  was  princi- 
pal, and  the  controversy  was  one  In  which 
his  interest,  in  so  far  as  It  was  not  only  iden- 
tical with  that  of  Hanson  and  others,  as 
against  the  plaintiff  was  one  in  whldi  bis 
liability  was  prior  to  theirs,  he  had,  as  pro- 
vided In  section  36  of  tbe  Code,  "an  interest 
in  the  controversy  adverse  to  the  plaintiff, 
and  was  a  necessary  party  to  a  complete  de- 
termination or  settlement  of  the  question  in- 
volved therein."  And  the  question  was  one 
in  which,  under  section  41  of  the  Code,  the 
determination  ot  the  controversy  between 
the  parties  could  be  had  "without  prejudice 
to  the  rights  of  others  or  by  saving  their 
rights";  and  the  court  properly  permitted 
them  to  be  brought  In.  In  the  case  here  con- 
sidered Gerson  could  have  sued  and  ongrht  to 
have  sued  Wilson,  because  be  was  a  party 
to  the  attachment  undertaking  sued  upon. 
It  expressly  appeared  In  tbe  case  that  Ldght- 
body was  insolvent.  The  case  came  express- 
ly under  sections  36  and  41  of  the  Code  of 
Civil  Procedure,  but  there  is  no  analogy  in 
the  case  to  the  case  now  being  considered. 
In  addition  to  the  authorities  heretofore  cit- 
ed upon  the  proposition  upon  the  right  of 
intervention,  it  was  said  In  Cosgriff  v.  Sav- 
ings Institution  (Sup.)  52  N.  Y.  Supp.  189, 
that  "tbe  rule  is  weU  settled  that  the  plaintiff 
in  an  action  at  law  that  seeks  nothing  but 
a  money  judgment  cannot  be  compelled  to 
bring  in  other  parties  than  those  he  has  cho- 
sen to  make  defendants."  And  it  was  said 
In  Wescott  V.  Patton,  10  Colo.  App.  544,  51 
Pac.  1021,  that  "in  a  suit  upon  a  promissory 
note  by  an  assignee  of  tbe  note  a  judgment 
creditor  of  the  payee  of  the  note  has  no  such 
interest  in  the  matter  in  litigation  as  to  en- 
title htm  to  Intervene  on  the  ground  that  the 
payee  was  insolvent,  and  transferred  the 
note  to  the  plaintiff  without  consideration. 
aud  for  the  purpose  of  hindering  and  de- 
frauding his  creditors."  And  it  Is  said  In 
Pom.  Rem.  &  Rem.  Rights,  S  424,  that:  f'The 
occasions  on  which  a  third  person  may  Inter- 
vene in  a  pending  action  are  very  few.  The 
scope  of  the  provision  is  etceedingly  limited. 
It  has  been  said  that  its  operation  is  confined 
to  those  cases  In  which  a  bill  .of  Interpleader 
would  have  been  permitted  under  the  former 
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practice  to  accomplish  the  game  end.  It  Is 
certain  that  the  right  to  Intervene  can  only 
be  exercised  in  actions  for  the  recovery  of 
real  or  personal  property.  It  does  not  cadst, 
therefore,  In  an  action  to  recover  money." 

The  proposition  that  E.  W.  Dowden  and 
M.  I.  Dowden  were  necessary  parties  to  the 
action  is  also  averred  In  the  petition  tor  re- 
hearing to  be  erroneous  npon  all  the  authori- 
ties. No  "express  statute  or  controlling  deci- 
sion to  which  the  attention  of  the  court  was 
not  called,  either  In  brief  or  oral  argument, 
or  which  has  been  overlooked  by  the  court," 
has  been  dted,  nor  has  the  "question,  stat- 
ute, or  decision  so  overlooked"  been  distinct- 
ly stated  in  the  petition.  A  number  of  cases 
have  been  dted  npon  the  proposition,  which 
were  contained  In  the  original  brief.  It  is 
said  In  Pom.  Rem.  &  Rem.  Rights,  §  Ml, 
that:  "In  an  action  by  a  Judgment  creditor 
to  reach  the  equitable  assets  of  the  debtor 
in  his  own  hands,  or  to  reach  pnqterty  which 
has  been  transferred  to  other  persons,  or 
property  which  Is  held  by  other  persons  un- 
der such  a  state  of  facts  that  the  equitable 
ownership  Is  vested  in  the  debtor,  the  Judg- 
ment debtor  Is  himself  an  indispensable  par- 
ty defendant,  and  the  suit  cannot  be  carried 
to  final  Judgment  without  him."  And  it  is 
again  said  by  the  same  author  in  section  350 
that:  "In  an  action  brought  by  or  on  behalf 
of  a  Jndgment  creditor  to  reach  a  fund  in 
the  hands  of  an  express  trustee  for  the  debt- 
or, such  debtor  is  a  necessary  defendant,  and 
should  be  Joined  with  the  trustee.  He  is  the 
IteTson  directly  interested  in  the  fund,  and 
the  one  to  be  directly  affected  by  the  Judg- 
ment" Walt,  Fraud.  Conv.  {  129;  Bank  v, 
Lanchelmer  (Ala.)  14  South.  776;  Child  v. 
Brace,  4  Paige,  SOO;  Beck  t.  Burdett,  1 
Paige,  a06. 

.  The  question  now  remains  touching  the 
extent  of  the  liability  of  T.  W.  Williamson; 
and  section  4615,  St  Okl.  1803,  Is  cited  as  a 
statute  to  which  the  attention  of  the  court 
has  not  hitherto  been  referred,  as  sustaining 
the  contention  that  the  extent  of  William- 
son's liability  ought  to  have  been  determined 
upon  the  order  of  the  district  court  by  which 
he  was,  on  the  9th  day  of  April,  1807,  ordered 
to-  pay  the  amount  then  due  upon  the  note 
sued  upon  by  Goodrich  Into  court  The  stat- 
ute reads  as  follows:  "When  there  is  no  exe- 
cution outstanding,  the  clerk  of  the  cotirt  in 
which  the  Judgment  was  rendered  may  re- 
ceive the  amount  of  the  Judgment  and  costs, 
and  receipt  therefor,  with  the  same  effect  as 
If  the  same  had  been  paid  off  to  the  sheriff 
on  an  execution;  and  the  clerk  shall  be  lia- 
ble to  be  amerced  for  refusing  to  pay  the 
same  to  the  party  entitled  thereto,  when  re- 
quested, and  shall  also  be  liable  on  his  offi- 
cial bond."  The  finding  of  the  district  court 
was  that  Williamson  was  indebted  upon  the 
note  in  the  sum  of  $5,000  principal  and  $650 
Interest  accrued  prior  to  the  29th  of  March, 
1897,  which  was  the  date  of  the  filing  of  his 
affidavit  and  application,  which  was.  In  ef- 


fect an  answer  admitting  his  liability  to  that 
extent  and  asking  permission  to  be  permit- 
ted to  pay  that  amount  into  court  and  be 
discharged  from  further  liability.  And  the 
Judgment  of  the  court  thereupon  was  that  he 
should  pay  in  the  sums  of  principal  and  In- 
terest and  costs  which  had  accrued  up  to 
that  time,  and  he  should  be  thereafter  dis- 
charged and  relieved  from  all  other  and  fur- 
ther liability  to  either  Goodrich  or  the  Okla- 
homa National  Bank.  The  action  thus  taken 
by  Williamson  by  his  "affidavit"  which  was. 
In  effect  an  answer  and  an  admission  of  lisir 
bUity  to  the  extent  of  the  Indebtedness  due 
upon  the  note  sued  upon,  cleared  the  way  for 
the  order  of  the  court  as  against  him,  which 
was,  in  effect  a  final  Judgment  as  to  him. 
He  was  the  defendant  In  the  causa  The  ac- 
tion was  brought  against  him,  and,  but  for 
the  intervention  of  the  Oklahoma  National 
Bank,  it  was  such  an  admission  as  would 
have  finally  determined  the  case.  There  is 
no  evidence  of  any  collusion  between  Wil- 
liamson and  the  Oklahoma  National  Bank 
by  reason  of  which  the  bank  became  an  in- 
tervener In  the  action.  It  Is  true  that  It  was 
not  a  full  determination  of  all  the  Issues 
which  have  been  brought  into  the  case,  but 
it  was  a  determination  of  the  issues  which 
were  involved  in  the  case  as  against  him, 
and  the  further  procrastination  of  the  cause, 
by  which  Goodrich  has  been  delayed  In  ob- 
taining possession  of  his  money,  has  result- 
ed from  the  delays  caused  by  the  interven- 
tion of  the  Oklahoma  National  Bank.  It  is 
the  opinion  of  the  court  that  Williamson's 
liability  should  be  finally  determined  by  the 
order  of  discharge  made  in  the  district  court 
by  which  be  was  "discharged  and  relieved 
from  all  other  and  further  liability  to  either 
of  said  parties."  All  the  Justices  concur,  ex- 
cept BURWELiL,  J.,  who  was  of  counsel,  not 
sitting. 


(38  Or.  62a) 
WILLIS  V.  CRAWFORD. 

(Supreme  Court  of  Oregon.    March  4,  1901.) 

ATTORNEYS— JOINT  PROSECUTION  OP  SUIT- 
SPECIAL  PARTNERSHIP— ACCOUNTINO— EVI- 
DENCE —  SUFFICIENCY  —  EQUITY  JURISDIC- 
TION—ADEQUATE REMEDY  AT  LAW. 

1.  N.  employed  plaintiff  and  defendant,  who 
were  not  partners,  as  his  attorneys  in  the  pros- 
ecution of  several  suits,  the  costs  and  ex- 
penses of  which  were  paid  by  N.  Plaintiff  al- 
leged that  defendant  had  misrepresented  the 
amount  of  fees  he  received  from  N.,  and  fraud- 
ulently retained  more  than  his  share.  Held, 
that  the  joint  service  of  plaintiff  and  defend- 
ant in  preparing  and  prosecuting  the  suits  did 
not  establish  such  a  special  partnership  between 
them  as  would  give  equity  jurisdiction  of  the 
action. 

2.  Where  plaintiff  and  defendant,  who  were 
not  partners,  were  employed  by  N.  as  his  at- 
torneys to  prosecute  several  suits,  and  plaintiff 
alleged  that  defendant  misrepresented  the 
amount  of  fees  he  received  from  N.,  and  fraud- 
nloutly  retained  more  than  his  share,  plaintiff's 
bill  for  nn  accounting  was  properly  dismissed 
on  the  ground  that  he  had  an  adequate  remedy 
at  law. 
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Appeal  from  circuit  court,  Douglas  county; 
H.  K.  Uaana,  Judge. 

Action  by  WllUaiu  R.  WHUb  against  A.  M. 
Crawford.  From  a  judgment  In  tavor  of 
plaintiff,  defendant  appeals.    Reversed. 

This  Is  a  suit  to  dissolve  an  alleged  part- 
nership and  for  an  accouuting.  The  tran- 
script shows  that  one  J.  T.  C.  Nash  was  the 
owner  of  a  mine  In  Douglas  county,  Or.. 
which  he  sold  to  the  Victory  Placer-Mining 
Company,  a  corporation,  receiving  therefor 
Its  bonds  in  the  sum  of  $00,000,  and  an  as- 
signment of  a  cause  of  action'  instituted  by 
one  W.  H.  Harris  against  the  International 
Nickel-Mining  Company  to  recover  the  sum 
of  110,000.  A  cross  bill  having  been  filed  in 
said  action,  making  Nash  a  party,  he  retain- 
ed the  plaintiff  and  defendant  as  his  attor- 
neys, who  secured  for  him  the  amount  in- 
volved, receiving  as  fees  for  their  services 
the  sum  of  $3^  each.  They  also  coinmenced 
a  suit  for  Nash  against  the  Victory  Placer- 
Mining  Company,  and  secured  a  decree  mak- 
ing their  client's  bonds  a  first  lien  upon  the 
property  so  sold  by  him.  The  corporation 
having  made  default  In  the  payment  of  the 
interest  due  on  its  bonds,  and  the  mine  hav- 
ing been  operated  at  a  loss,  actions  were 
commenced  against  said  corporation  by  Its 
creditors,  whereupon  the  plaintiff  and  the 
defendant,  as  Nash's  attorneys.  Intervened, 
and  secured  the  appointment  of  a  receiver. 
A  sale  of  said  bonds  having  been  negotiated 
for  $30,000,  of  which  sum  $500  was  paid  in 
cash,  and  promissory  notes  of  the  purchasers 
iJiereof  were  executed  for  $5,500,  payable 
April  5th  of  that  year,  and  $2,000  on  the  5th 
of  each  month  thereafter  until  and  includ- 
ing April,  1888,  Nash,  on  February  27,  1897, 
without  plaintiff's  knowledge,  executed  to 
Crawford  a  writing  promising  to  pay  him 
one-third  of  the  purchase  price,  when  paid, 
in  consideration  of  the  latt&r's  service  for 
several  rears  as  an  attorney  and  in  securing 
the  sale  of  said  bonds;  and  it  was  stipulated 
diat  from  the  sum  so  received  Crawford 
would  pay  WlUts  all  sums  due  him  for  serv- 
ice rendered  Nash.  Willis,  on  March  29, 
1897,  received  from  Nash  a  check  for  $000, 
and  thereafter  the  defendant  paid  him  the 
sum  of  $150  on  account  of  his  attorney  fees, 
the  latter  having  received  $750  for  the  same 
service.  The  promissory  notes  evidencing 
the  purchase  of  said  bonds  having  been  paid 
as  they  severally  matured,  the  defendant,  in 
pursuance  of  Nash's  agreement,  received  and 
retained  the  sum  of  $8,500.  In  July,  1898. 
the  phiintlff,  having  found  in  the  defendant's 
office.  Joining  bis  In  the  same  building  at 
Boseburg,  Or.,  the  memorandum  executed  by 
Nash,  took  possession  thereof  without  the 
defendant's  knowledge,  and  thereupon  com- 
menced this  suit,  alleging  that  Crawford 
was  his  partner  in  the  trial  of  said  causes  for 
Nash;  that  the  defendant  collected  all  sums 
paid  on  account  of  attorney  fees,  and  falsely 
represented  that  he  had  received  only  $1,800 


therefor;  that  no  settlement  had  evet  been 
made  respecting  said  attorney  fees,  and  the 
defendant  refuses  to  render  a  statement  of 
the  terms  of  the  agreement  entered  into  with 
Nash,  or  to  give  a  correct  account  of  the 
sums  he  has  received  as  fees  in  pursuance 
thereof;  and  praying  a  decree  for  one-half 
the  sum  which  it  may  be  found  the  defend- 
ant has  received.  A  demurrer  to  the  com- 
print on  the  ground  that  the  plaintiflf  bad 
a  plain,  speedy,  and  adequate  remedy  at 
law  having  been  overruled,  an  answer  was 
filed,  denying  the  material  allegations  of  the 
complaint,  and  averring  that  about  April  5, 
1898,  Nash  settled  with  the  plaintiff,  and 
paid  him  the  sum  of  $750  in  full  satisfaction 
of  his  demand,  since  which  time  he  rendered 
no  service  for  Nash;  and  also  alleging  that 
the  philntiff  has  a  full,  complete,  speedy,  and 
adequate  remedy  at  law  for  the  redress  of  his 
alleged  wrongs.  The  reply  having  put  In. 
issue  the  allegations  of  new  matter  in  the 
answer,  the  cause  was  referred  to  Ira  B. 
Kiddie,  who  took  the  testimony,  from  which 
the  court  found  that  the  plaintiff  and  de- 
fendant were  partners  in  the  business  trans- 
acted for  Nash;  that  the  defendant  entered 
Into  an  agreement  with  Nash  whereby  be  re- 
ceived and  retained  the  sum  of  $8,500,  which 
agreement  inured  to  the  benefit  of  said  part- 
nership, and  that  the  plaintiff  was  entitled 
to  recover  from  the  defendant  the  sum  of 
$4,250;  and,  having  rendered  a  decree  In  ac- 
cordance therewith,  the  defendant  appeals. 

J.  C.  Fullerton  and  E.  B.  Watson,  for  ap- 
pellant Dexter  Rice  and  W.  R.  Willia,  for 
respondent 

MOORE,  J.  It  Is  contended  by  defend- 
ant's counsel  that  no  partnership  existed  be- 
tween the  plaintiff  and  the  defendant;  that, 
if  the  latter  received  any  money  from  Mash 
to  which  the  plaintiff  was  entitled,  he  had 
an  adequate  remedy  at  law  for  the  recovery 
thereof;  and  that  the  court  erred  In  holding 
that  equity  had  Jurisdiction  of  the  cause.  It 
Is  not  alleged  in  the  complaint  and  the  evi- 
dence falls  to  show,  that  the  plaintiff  and 
defendant  were  general  partners,  thongb 
each  paid  one-half  the  cost  of  the  fuel  used 
and  of  the  rent  of  the  separate  rooms  oc- 
cupied by  them,  and  a  city  license  was  is- 
sued to  them  as  partners  to  practice  their 
profession  as  attorneys  at  law  In  Rose- 
burg,  Or.,  from  January  1,  189G,  to  July  1, 
1897;  but  Crawford  testifies,  and  he  is  not 
contradicted  In  this  respect  that  the  license 
was  issued  in  the  form  indicated  so  as  to  save 
the  cost  of  one  license.  The  parties  not 
being  general  partners  in  the  practice  of  law. 
did  the  Joint  service  rendered  by  them  for 
Nash  establish  inter  se  such  a  special  part- 
nership as  would  authorise  a  court  of  equity 
to  assume  Jurisdiction  of  the  cause  by  reason 
of  their  relation  of  trust  and  confidence?  A 
partnership  is  an  agreement  entered  Into  be- 
tween two  or  more  persons  to  unite  their 
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labor,  skill,  money,  and  property,  or  either 
or  all  of  tliem,  in  a  lawful  enterprise  for 
their  mutual  account.  Story,  Partn.  §  2;  17 
Am.  &  Eng.  Enc.  Law,  828;  Cogswell  v.  WU- 
son,  11  Or.  371,  4  Pac.  1130;  Kelley  v.  Bourne, 
15  Or.  47'6,  16  Pac.  40;  Dawson  v.  Pogue, 
IS  Or.  94,  22  Pac.  637.  64  L.  R.  A.  176; 
Flower  v.  Barnekoff,  20  Or.  132,  25  Pac.  370. 
11  Ii.  B.  A.  149.  Whether  the  parties  are 
partners  inter  se  must  be  determined  In  a 
suit  Instituted  for  that  purpose,  from  their 
intention  to  enter  Into  that  relation,  as  legal- 
ly ascertained  from  their  agreement  to  that 
effect,  17  Am.  &  Eng.  Enc.  Law,  832;  Kelley 
▼.  Bourne,  supra;  Klosterman  v.  Hayes,  17 
Or.  325,  20  Pac.  426;  Nelms  v.  McGraw,  93 
Ala.  245,  9  South.  719;  Beecher  y.  Bush,  45 
Mich.  188,  7  N.  W.  785;  McDonald  v.  Mat- 
ney,  82  Mo.  358.  It  is  not  asserted  by  Willis 
that  they  Intended  to  form  a  partnership,  and. 
Id  the  absence  of  any  testimony  in  this  re- 
spect, their  intention  must  be  ascertained,  if 
possible,  from  the  evidence  of  their  conduct. 
The  defendant  testifies  that  no  agreement 
had  been  entered  into  whereby  the  plaintiff 
was  to  be  paid  one-half  the  money  received 
from  Nash  as  attorney  fees,  but  that  he  bad 
divided  the  sums  so  received  equally  with 
Willis  until  the  latter  settled  with  Kasb 
respecting  the  amount  so  due  him,  and  was 
thereupon  discharged  as  his  attorney.  An 
agreement  between  two  or  more  persons  to 
divide  the  profits  resulting  from  the  pros- 
ecution of  a  business  venture  in  which  they 
have  a  common  interest  was  once  regarded 
as  affording  an  accurate  test  of  partnership; 
but  such  standard  is  not  now  deemed  con- 
clusive evidence  of  the  existence  of<  such 
relation.  Cox  v,  Hickman,  8  H.  L.  Gas.  267; 
McDonnell  v.  Battle  House  Co.,  67  Ala.  90; 
Culley  v.  Edwards,  44  Ark.  423;  Smith  v. 
Knight,  71  111.  148;  Clark  v.  Barnes,  72  Iowa, 
503,  34  N.  W.  419;  Colwell  v.  Britton,  59 
Mich.  350,  26  N.  W.  538;  Clifton  v.  Howard, 
S8  Mo.  192,  1  S.  W.  26;  Eastman  v.  Giaric, 
53  N.  H.  276;  Day  v.  Stevens,  88  N.  C.  83; 
Curry  v.  Fowler,  87  N.  Y.  33;  Harvey  v. 
Ohilds,  28  Ohio  St.  319;  Smelting  Oo.  v. 
Smith,  13  R.  I.  Zt.  In  Bloomfield  v.  Buch- 
anan, 13  Or.  108,  9  Pac.  912,  it  was  held 
that  it  was  not  necessary  that  there  should 
be  an  express  stipulation  to  share  the  profit 
jind  loss  of  a  business  enterprise  in  order  to 
form  a  partnership;  Mr.  Justice  Thayer  say- 
ing, "If  It  were  understood  between  the  par- 
ties that  there  was  to  be  a  communion  of 
profit,  it  would  be  a  partnership."  The  lan- 
guage thus  quoted,  when  considered  by  it- 
self, would  seem  to  imply  that  an  agree- 
ment to  divide  the  profits  of  an  enterprise  in 
which  the  parties  had  an  interest  necessarily 
created  a  partnership;  but,  when  the  utter- 
ance is  read  in  connection  with  the  context, 
it  clearly  shows  that  such  was  not  the  in- 
tention of  the  learned  Justice,  and  that  the 
agreement  referred  to  did  not  defeat  the  the- 
ory of  a  partnership,  when  so  intended  by  the 
parties,  because  it  did  not  provide  for  shar- 


ing the  losses.  In  Webster  v.  Bray,  7  Hare, 
159,  decided  in  1849,  two  railway  companies, 
having  contemplated  the  construction  of  a 
line  of  railroad,  each  retained  a  solicitor  to 
represent  its  interests;  but,  the  companies 
having  consolidated,  the  solicitors  continued 
to  render  services  for  the  new  company  with- 
out any  agreement  as  to  the  division  of  the 
business  to  be  performed  by  each,  or  In  respect 
to  their  compensation  therefor.  The  defend- 
ant performed  much  more  service  for  their 
client  than  the  plaintiff,  and,  having  received 
a  large  sum  in  payment  thereof,  the  latter 
instituted  a  suit  for  an  accounting,  alleging 
that  they  were  special  partners,  and  entitled 
to  share  equally  the  profits  incident  to  their 
Joint  employment.  At  the  trial  it  was  prov- 
en that  the  plainUfl  remarked  to  the  defend- 
ant, soon  after  their  employment  by  the  con- 
solidated company,  that  in  cases  of  a  special 
partnership  it  was  the  custom,  so  far  as  he 
had  observed,  for  the  solicitor  performing  the 
service  to  retain  from  10  to  25  per  cent  of 
the  sum  charged,  In  addition  to  the  office 
charges  and  expenses,  as  his  compensation, 
and  the  defendant  replied  that  there  could 
be  no  misunderstanding  between  honorably 
men  respecting  the  matter,  whereupon  it  was 
decreed  that  the  sum  so  received  by  the  de- 
fendant should  be  divided  In  the  manner  in- 
dicated; thus  apparently  holding  that  the 
existence  of  a  partnership  was  to  be  deter- 
mined from  an  agreement  of  the  parties  to 
share  the  profits.  To  the  same  effect,  see 
McGregor  v.  Bainbrigge,  7  Hare,  164,  de- 
cided in  1848,  and  Robinson  v.  Anderson,  7 
De  Gex,  M.  &  G.  239,  decided  in  1855.  Plain- 
tiff's counsel  rely  upon  the  two  cases  last 
adverted  to,  and  the  remarks  of  Mr.  Lind- 
ley  in  his  work  on  Partnership  (2d  Am.  Ed., 
p.  118),  in  support  thereof,  wherein  It  la 
said  that:  "If  two  solicitors,  who  are  not 
partners,  are  Jointly  retained  to  conduct  lit- 
igation in  some  particular  case,  and  they 
agree  to  share  the  profits  accruing  therefrom, 
they  become  partners  so  far  as  the  business 
connected  with  that  particular  case  is  con- 
cerned, but  no  further."  But  the  decision 
in  Cox  T.  Hiclunan,  supra,  rendered  in  1860, 
wherein  It  was  held  that  an  agreement  en- 
tered into  between  two  or  more  persons  to 
divide  the  profits  resulting  from  a  business 
venture  did  not  afford  conclusive  evidence 
of  a  partnership,  destroyed  the  foundation 
upon  which  the  conclusion  in  McGregor  v. 
Bainbrigge  and  Robinson  v.  Anderson  was 
predicated,  and  hence  the  text  relied  upon 
to  support  the  decree  herein  la  of  little  value 
in  determining  the  question  of  partnership 
Inter  se.  Every  partner  is  a  principal  hav- 
ing a  Joint  Interest  in  the  property  and  busi- 
ness of  the  firm  of  which  he  is  a  member. 
He  is  also  an  agent  of  each  of  his  associ- 
ates therein,  and  a  communion  of  profit  and 
loss  Is  the  test  of  his  relationship  towards 
them.  17  Am.  &  Eng.  Enc.  Law,  829.  Upon 
the  dissolution  of  a  partnership  by  the  death 
of  a  member  the  light  to  make  contracts. 
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Incur  liabilities,  manage  tlie  whole  business, 
and  dispose  of  the  whole  property,  passes 
to  the  surviving  members,  and  not  to  the 
representatives  of  the  deceased.  Dwinel  v. 
Stone,  30  Me.  3S4;  Donnell  v.  Harshe,  67 
Mo.  170.  In  Flnckle  v.  Stacy,  Macn.  Sel. 
Cas.  (2d  Ed.)  40,  the  plaintiff  and  defend- 
ant performed  certain  worlc  for  the  Dulse 
of  Marlborough  under  a  Joint  contract  with 
him,  for  which  they  Jointly  received  •  and 
immediately  divided  certain  sums  of  mon- 
ey paid  on  account  thereof.  There  being 
a  sum  in  arrear,  however,  which  the  dulce 
refused  to  pay,  the  defendant  requested  plain- 
tiff to  Join  him  in  maintaining  an  action  to 
recover  the  same;  but,  the  latter  declining 
to  comply  therewith,  the  defendant  brought 
an  action  against  the  duke,  and  recovered 
one-half  of  the  sum  due  under  the  contract, 
whereupon  the  plaintiff  Instituted  a  suit  to 
recover  a  moiety  thereof  on  the  ground  that 
a  partnership  existed  between  the  parties, 
and  that  the  money  which  the  defendant  ao 
recovered  was  secured  on  their  Joint  account; 
but  It  was  held  that  the  Joint  contract  enter- 
ed into  with  the  dulce  was  an  agreement  to 
do  a  particular  act,  and  not  to  form  a  part- 
nership, and  that  the  plaintiff  was  not  en- 
titled to  recover.  It  is  elementary,  however, 
that,  when  the  parties  have  so  intended,  a 
partnership  may  be  formed  for  a  single  trans- 
action. Kayser  v.  Maugham,  8  Colo.  232,  6 
Pac.  803;  Solomon  v.  Solomon,  2  Kelly,  18; 
Musier  v.  Trumpbour,  5  Wend.  •274. 

In  the  case  at  bar  the  evidence  shows  that 
Nash  paid  all  the  costs  and  expenses  of  the 
suits  and  actions  in  which  the  plaintiff  and 
defendant  appeared  as  his  attorneys,  and 
hence  they  never  expected  to  share  and  did 
not  participate  in  the  losses  incident  to  the 
trial  of  said  causes.  They  shared  th6  com- 
pensation paid  by  Nash  fpr  their  Joint  serv- 
ice, but,  as  such  participation  in  the  Joint 
earnings  is  not  conclusive  evidence  of  a  part- 
nership, it  cannot  be  said  from  this  fact 
alone  that  they  sustained  that  relation  to 
each  other,  without  being  driven  to  the  de- 
duction that  the  employment  of  more  than 
one  attorney  to  make  preparation  for  or  to 
try  a  cause  ipso  facto  creates  a  special  part- 
nership,— a  conclusion  to  which  we  cannot 
yield  our  consent.  To  hold  otherwise  Is  to 
conclude.  In  the  absence  of  any  evidence  to 
the  contrary,  that  a  local  attorney,  employed 
only  to  assist  in  Impaneling  a  Jury,  because 
of  his  knowledge  of  and  acquaintance  with 
the  Jurors  in  attendance,  entitled  him  to  an 
equal  share  of  the  attorney  fee  paid  for  the 
preparation  required  to  be  made  and  the 
care  necessarily  exercised  in  the  trial  of  a 
cause,  which  would  be  carrying  the  doctrine 
of  special  partnership  to  the  very  verge  of 
absurdity.  It  was  incumbent  upon  the  plain- 
tiff to  establish  by  a  preponderance  of  the 
evidence  the  existence  of  the  special  partner- 
ship relied  upon  to  give  a  court  of  equity 
Jurisdiction  of  the  cause;  but  in  this  re8i)ect 
we  think  he  has  failed.    Our  statute  for  the 


protection  of  private  rights  contains  the  fol- 
lowing provision:  "The  enforcement  or  pro- 
tection of  a  private  right,  or  the  prevention 
of  or  redress  for  an  injury  thereto,  shall  be 
obtained  by  a  suit  In  equity  in  all  cases  where 
there  is  not  a  plain,  adequate,  and  complete 
remedy  at  la^-"  Hill's  Ann.  Laws  Or.  i  380. 
A  court  of  equity  and  a  court  of  law  In  this 
state,  though  presided  over  by  tbe  same 
Judge,  are  eBgeutially  different  forums,  and 
the  rule  is  well  settled  that  a  court  of  equity 
will  not  grant  relief  where  there  is  an  ade- 
quate remedy  at  law.  Wells,  Fargo  &  Co.  v. 
WaU,  1  Or.  295;  Phipps  v.  Kelly,  12  Or.  213, 
6  Pac.  707;  Miller  v.  Tobln,  16  Or.  540,  1« 
Pac.  161;  Love  v.  Morrill,  19  Or.  645,  24 
Pac.  916;  Ming  Yue  v.  Navigation  Co.,  M 
Or.  392,  83  Pac.  641;  Stemmer  v.  Insuran;* 
Co.,  33  Or.  65,  49  Pac.  688,  53  Pac.  488;  Den- 
ny V.  McCovm,  34  Or.  47,  64  Pac.  952. 

Having  concluded  that  no  partnership,  ei- 
ther general  or  special,  existed  "between  the 
parties,  the  important  question  to  be  consid- 
ered is  whether  the  plaintiff  has  a  plain, 
adequate,  and  complete  remedy  at  law.  In 
Dawson  ▼.  Gurley,  22  Ark.  381,  It  was  held 
that  an  agreement  entered  Into  between  sev- 
eral persons  to  divide,  when  received,  a  re- 
ward offered  for  the  apprehension  of  a  fugi- 
tive from  Justice,  did  not  constitute  a  part- 
nership, and  that,  if  one  of  the  parties  to  the 
agreement  received  the  entire  reward,  he 
was  liable  to  each  of  the  others  for  bis  pro- 
portion in  an  action  for  money  had  and  re- 
ceived. So,  too,  in  Hurley  v.  Walton.  63  DL 
200,  it  was  held  that  the  Joining  of  two  or 
more  persons  in  a  single  adventure.  In  which 
the  profits  were  to  be  equally  divided,  does 
not  constitute  them  co-partners  in  such  a 
sense  as  will  oust  a  court  of  law  of  Jurisdic- 
tion in  respect  thereto.  If  it  be  assumed 
that  the  money  which  the  defendant  received 
was  paid  on  account  of  the  services  rendered 
by  the  parties,  the  plaintiff  has  a  plain,  ade- 
quate, {ind  complete  remedy  at  law  in  an  ac- 
tion for  money  had  and  received  to  his  nse, 
and  hence  a  court  of  equity  never  had  Juris- 
diction of  the  cause.  It  follows  from  these 
considerations  that  the  decree  Is  reversed, 
and  the  sutt  dismissed. 


(9  Wro.  8K) 
WYMAN  et  al.  v.  QTJATLB. 

(Supreme  Court  of  Wyoming.     Feb.  21,  1901.) 

MECHANICS'  LIENS— STATEMENT— SUFPICIKJC- 
CY— OWNER  OP  PROPERTY— A\T:RMENT— NE- 
CESSITY —  irVIDENCE  —  ADMISSIBILITY  —AL- 
TERNATIVE PROVISION  OP  STATUTES— COM- 
PLIANCE —  PERSONAL  JUDGMENT  —  SUFFI- 
CIENCY OP  EVIDENCE  —  CREDIBILITY  OF 
■WITNESS— PREPONDERANCE  OF  EVIDENCE— 
REVIEW. 

1.  Rev.  St.  1899,  div.  2,  tit  2,  c.  5,  {  2SI9R. 
provides  that  an  applicant  for  a  mechanic's 
lien  shall  file  the  name  of  the  owner  or  owners 
of  the  property  on  which  a  lien  is  soDgbt,  if 
known  to  the  applicant;  and  section  2iSd  de- 
clares that  mechanics  or  other  persons  per^ 
forming  work  or  furnishing  materials  for  any 
building  shall  have  a  lien  "on  complyinR  with 
the  provisions   of  this   chapter."     Held,   th.it 
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where  a  statement  for  a  mechanic's  lien  did  not 
state  the  name  of  the  owner,  and  there  was  no 
allegation  in  the  statement  or  pleadings  that 
the  name  of  the  owner  was  unknown,  the  lien 
could  not  be  maintained. 

2.  Rev.  St.  1809,  diT.  2,  tit  2,  c.  6,  J  28»3, 

grovides  that  an  applicant  for  a  mechanic's 
en  shall  file  a  statement  containing  the  name 
of  the  owner  or  owners  of  the  property  on 
which  a  lien  is  sought,  if  known  to  the  appli- 
cant. Held,  that  where  the  statement  and  the 
pleadings  did  not  allege  the  name  of  the  own- 
er, or  that  it  was  unknown  to  the  applicant, 
evidence  that  defendant  owned  the  propei-ty 
should  have  been  excluded  as  irrelevant  to  any 
issue  raised  by  the  pleadings,  as  plaintiff,  by 
failing  to  state  or  plead  the  owner's  name,  was 
not  entitled  to  a  lien. 

3.  Hev.  St.  1899,  div.  2,  tit.  2,  c.  6,  5  2893, 
provides  that  an  applicant  for  a  mechanic's 
lien  shall  file  a  true  description  of  the  property 
on  which  the  lien  is  intended  to  apply,  with  the 
name  of  the  owner  or  owners,  contractor  or 
contractors,  or  both,  if  known  to  the  applicant. 
Eeld,  that  the  fact  that  the  statute  is  in  the 
alternative,  requiring  an  allegation  of  the  own- 
er or  contractor,  or  both,  does  not  entitle  one 
to  a  lien  under  a  statement  which  failed  to  al- 
lege the  name  of  the  own6r,s  and  which  did  not 
contain  an  allegation  that  such  name  was  un- 
known, since  the  allegation  of  the  owner's  name 
was  necessary  to  give  notice  to  all  parties  inter- 
ested. 

4.  L.,  who  entered  into  a  contract  to  erect  a 
building  on  the  land  of  defendants,  was  unable. 
to  obtam  credit  for  the  necessary  materia],  and 
plaintiff  furnished  it  on  agreement  that  de- 
fendants should  pay  for  it  out  of  the  first  mon- 
ey due  on  L-'s  contract.  L.  fell  sick,  and  was 
anable  to  complete  the  building,  and .  plaintiff 
finished  it  with  defendants'  consent  Held,  that 
the  evidence  was  sufficient  to  support  a  person- 
al judgment  against  defendants  for  the  ma- 
terial furnished  and  the  work  performed  by 
plaintiff. 

5.  Where  the  evidence  was  passed  on  by  the 
trial  court  questions  involving  thfe  credibility 
of  witnesses  and  the  preponderance  of  the  ev- 
idence will  not  be  reviewed  on  appeal. 

Error  to  district  court,  Uinta  county;  Da- 
vid H.  Craig,  Judge. 

Action  by  John  Quayle  against  William  H. 
Wyman  and  aiiotber.  From  a  Judgment  in 
favor  of  plaintiff,  defendants  bring  error. 
Modified. 

Hill  &  Ausherman,  for  plaintiffs  In  error. 
John  A.  Bagley  and  Hamm  &  Arnold,  for  de- 
fendant In  error. 

CORN,  J.  This  was  a  suit  brought  to  ob- 
tain Judgment  upon  an  account  for  materi- 
als alleged  to  have  been  furnished  by  the 
plaintiff  to  the  defendants  in  the  construction 
of  a  certain  building,  and  to  foreclose  a  me- 
chanic's Hen  upon  the  premises  upon  which 
tbe  materials  were  used.  There  was  a  demur> 
rer  to  the  petition,  which  was  overruled. 
The  court  beard  the  evidence,  and  rendered 
judgment  against  the  defendants  in  favor  of 
tbe  plaintiff  for  the  amount  of  his  claim  and 
interest,  found  that  the  same  was  a  lien  on 
tbe  premises,  and  decreed  that  they  be  sold 
unless  payment  of  the  amount  should  be 
made  within  00  days.  The  defendants  ap- 
peal to  this  court.  Numerous  errors  are  as- 
signed, a  part  of  which  only  It  will  be  neces- 
sary for  us  to  consider.  No  exception  was 
preserved  to  the  overruling  of  the  demurrer. 


and  that  question  Is  not  before  us  for  deci- 
sion. 

It  is  insisted  that  the  plaintiff  acquired  no 
Hen  upon  the  premises,  for  the  reason  that 
be  failed  to  comply  with  the  requirements 
of  the  statute  in  the  statement  of  his  claim 
filed  with  the  register  of  deeds,  and  espe- 
'cially  In  that  It  does  not  state  the  name  of 
the  owner  of  the  property.  The  requirement 
of  the  statute  Is'that  he  shall  file  "a  Just  and 
true  account  of  tbe  demand  due  him,  after 
all  just  credits  shall  have  been  given,  which 
is  to  be  a  lien  upon  such  building  or  Im- 
provements, and  a  true  description  of  all  the 
property,  or  so  near  as  to  Identify  the  same, 
upon  which  said  Hen  is  Intended  to  apply, 
with  the  name  of  the  owner  or  owners,  con- 
tractor or  contractors,  or  both.  If  known  to 
the  person  filing  tbe  lien."  Rev.  St  1890, 
div.  2,  tit  2,  c.  6,  i  2893.  A  preceding  section 
of  the  chapter  (section  2889)  provides  that 
mechanics  or  other  persons  performing  work 
or  furnishing  materials  for  any  building  or 
Improvements  shall  have  a  Hen  "upon  com- 
plying with  the  provisions  of  this  chapter." 
The  lien  Is  exclnsiyely  a  creature  of  statute, 
deriving  Its  existence  only  from  positive  en- 
actment It  Is  a  remedy  given  by  law,  which 
secures  the  preference  provided  for,  but 
which  does  not  exist  however  equitable  the 
claim  may  be,  unless  the  party  brings  him- 
self within  the  provisions  of  the  statute,  and 
shows  a  substantial  compliance  with  all  Its 
essential  requirements.  Phil.  Mech.  Uens, 
5  9.  The  act  in  question  declares  that  the 
persons  designated  shall  have  a  Hen  upon 
complying  with  the  provisions  of  the  chap- 
ter, one  of  such  provisions  being  that  an  ac- 
count shall  be  filed.  It  Is  therefore  Indis- 
pensable to  the  creation  of  the  Hen  that  the 
prescribed  Account  or  statement  be  filed. 
And  the  statement  must  contain  a  just  and 
true  account  of  the  demand  due  him',  after 
aU  Just  credits  shall  have  been  given;  a  de- 
scription of  tbe  property  sutficient  to  Identi- 
fy the  same;  the  name  of  the  owner  or  own- 
ers, contractor  or  contractors,  or  both,  If 
known  to  the  person  fiHng  the  lien;  and  It 
must  be  verified  by  oath.  These  particulars 
are  all  material.  They  are  wisely  provided 
for,  to  enable  the  register  of  deeds  to  make 
the  abstract  required  by  the  succeeding  sec- 
tion, to  give  timely  notice  to  owners  that 
their  property  is  sought  to  be  charged,  and 
to  protect  third  persons  (purchasers  or  rnort 
gagees)  by  apprising  them  of  the  alleged 
claim.  Beals  v.  Congregation,  1  E.  D.  Smith, 
654;  RelndoUar  v.  FUckinger,  59  Hd.  468; 
Matter  v.  Mining  Co.,  18  Nev.  212,  2  Pac.  60; 
Rugg  V.  Hoover,  28  Minn.  407,  10  N.  W.  473; 
Mayes  v.  Ruffners,  8  W.  Va.  386;  KeHy  v. 
Laws,  109  Mass.  396.  The  statement  filed 
with  the  register  of  deeds  in  this  case  does 
not  set  out,  and  makes  no  attempt  to  set  out, 
the  name  of  the  owner.  Under  aU  the  au- 
thorities which  are  numerous  and  uniform 
upon  the  subject,  the  defendant  in  error  ac- 
quired no  Hen.    There  is  no  aUegation  in  the 
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statement  or  in  the  pleadings,  and  it  Is  not 
claimed,  that  the  owner  was  unknown.  Up- 
on the  trial  evidence  was  Introduced  to 
show  ownership  In  the  defendant  Woodward. 
It  should  have  been  excluded  as  irrelevant 
to  any  issue  in  the  case;  the  defendant  In 
error  not  having  taken  the  required  steps  to 
obtain  a  lien,  or  to  make  any  evidence  ad- 
missible in  support  of  his  claim  for  a  lien. 

Counsel  for  defendant  in  error  cite  several 
authorities  which,  it  Is  claimed,  sustain  the 
view  that  the  name  of  the  owner  need  not 
be  stated.  We  think  none  of  them  Is  in 
conflict  with  the  principle  before  stated,— 
that  when  required  by  the  statute  the  name 
of  the  owner  must  be  stated,  if  known. 
Hays  v.  Mercier,  cited  by  counsel,  was  de- 
cided under  a  statute  which  contained  no 
such  requirement,  and  the  court  say  in  their 
opinion:  "Wtiile  it  would,  no  doubt,  be 
good  practice,  in  an  affidavit  for  a  mechan- 
ic's lien,  to  make  the  direct  averment  that 
the  person  with  whom  the  contract  was 
made  was  the  owner  of  the  property,  yet  we 
find  nothing  in  the  statute  which  would  re- 
quire a  technical  averment  as  to  such  own- 
«r8hip.  The  language  of  the  law  Is  that  the 
person  entitled  to  a  lien  shall  make  an  ac- 
count in  writing  of  the  Items  of  his  labor, 
skill,  machinery  or  materials,  and  after  mak- 
ing oath  thereto  [that  is,  to  the  account] 
shall  file  the  affidavit  [or,  rather,  the  account 
so  verified]  in  the  office  of  the  county  clerk.' 
It  is  true  that  the  allegation  of  ownership 
is  an  essential  averment  to  the  maintenance 
of  the  action.  But  this  averment,  in  our 
-opinion,  is  required  only  in  the  petition  for 
the  foreclosure  of  the  lien.  The  petition  in 
this  case  contains  all  necessary  averments 
Mpon  this  subject.  To  the  petition  alone,  then, 
when  assailed  by  demurrer,  must  we  look." 
22  Neb.  660,  35  N.  W.  896.  It  appears,  there- 
fore, that  in  the  opinion  of  the  Nebraska 
court  the  allegation  of  ownership  is  an  essen- 
tial averment,  even  when  not  required  to  be 
stated  in  the  affidavit  for  the  lien.  In  the 
«ase  before  us  there  is  no  allegation  of  own- 
ership either  in  the  petition  or  in  the  affidavit 
for  the  lien.  Jloritz  v.  Splltt,  55  Wis.  441, 
13  N.  W.  535,  was  decided  under  a  statute 
which  did  not  specify  that  the  name  of  the 
owner  should  be  stated  in  the  claim  for  a 
lien.  It  was  alleged  in  the  complaint  that 
the  defendant  had  title  to  the  land  describ- 
ed; and  it  was  held  In  that  case  that  the 
statute  was  sufficiently  complied  with.  In 
the  California  case  of  Lumber  Co.  v.  New- 
kirk,  under  a  statute  providing  that  the 
claim  of  lien  should  state  the  name  of  the 
owner  or  reputed  owner  if  known,  the  com- 
plaint charged  "that  the  claim  filed  stated' 
the  name  of  E.  B.  Kewkirk  as  the  owner  of 
said  house,  and  a  reputed  owner  of  a  lease- 
hold Interest  in  said  realty,  and  stating  in 
said  lien  that  the  owner  of  the  fee  of  said 
real  estate  was  unknown."  The  court  held 
that  the  plaintiff  was  only  required  to  state 
the  names  if  known,  and  if  they  were  not 


known  the  claim  filed  was  sufficient  if  it  was 
silent  on  that  subject  80  Cal.  27<5,  22  Pac. 
231.  The  decision  is  not  an  authority  in  this 
case,  there  being  no  claim  that  the  name 
of  the  owner  was  unknown.  But  counsel 
for  defendant  in  error  suggest  that  the  lan- 
guage of  the  statute  is  in  the  alternative, 
and  that  the  requirement  is  complied  with 
If  the  owner  or  the  contractor,  or  both,  be 
named;  that  the  provision  is  by  way  of 
permission  to  the  person  filing  the  account 
to  name  either  or  both.  We  are  unable  to 
adopt  the  construction  suggested.  The  chap- 
ter extends  its  protection  not  only  to  prin- 
cipal contractors,  dealing  directly  with  the 
owner  of  the  property,  but  to  subcontractors, 
laborers,  and  material  men;  and,  keeping 
this  fact  in  view,  any  apparent  obscurity 
In  the  language  employed  disappears. 
Where  a  contractor  deals  directly  with  the 
owner,  from  the  nature  of  the  case,  only 
the  name  of  the  owner  is  required  t»  be,  or 
can  be,  stated.  But  in  the  case  of  a  sub- 
contractor, laborer,  or  material  man,  his 
dealings  are  or  may  tie  solely  with  a  prin- 
cipal contractor;  and,  in  order  to  give  notice 
to  all  parties  Interested,  -he  Is  required  to 
name  in  his  statement  both  the  owner  and 
principal"  contractor,  if  known  to  hlna.  Our 
statute  is  taken  substantially  from  the  laws 
of  Missouri.  The  supreme  court  of  that 
state.  In  discussing  it,  say:  "Now,  the  law 
under  consideration  requires  that  tbe  state- 
ment filed  shall  Include  a  true  account,  with 
all  Just  credit  given;  a  description  of  the 
property,  so  that  it  can  be  identified,  with 
the  name  of  the  owner  or  contractor,  or  botb 
if  known;  and  that  it  shall  be  verified  by  af- 
fidavit. These  all  constitute  tbe  elements 
essential  to  securing  the  lien.  We  cannot 
say  that  one  of  the  constituent  parts  is  more 
matter  of  substance  than  another.  The  lan- 
guage seems  plain  and  unambiguous,  and 
we  are  not  permitted  to  impair  its  force  or 
fritter  away  Its  meaning  by  construction." 
Hoffman  v.  Walton,  86  Mo.  619. 

It  is  also  urged  by  plaintiffs  In  error  that 
the  personal  Judgment  against  them  is  not 
sustained  by  sufficient  evidence.  There  was 
some  conflict  in  the  testimony,  bat  there  was 
evidence  tending  to  show  the  following  state 
of  facts:  One  Langford  entered  into  a  con- 
tract with  the  defendants  to  erect  a  build- 
ing for  them  upon  ground  owned  by  Mrs. 
Woodward,  for  the  sum  of  $800.  That  Lang- 
ford  found  himself  unable  to  obtain  the  nec- 
essary material  unless  the  defendants  woald 
provide  for  payment  for  it  That  the  plain- 
tiff furnished  the  materials  for  the  build- 
ing upon  an  agreement  with  the  defendants 
that  they  would  pay  him  for  the  same  out 
of  the  first  money  due  upon  the  contract 
with  Langford.  The  latter  fell  sick,  and 
was  unable  to  complete  the  building.  It  was 
completed  by  the  plaintiff  with  the  consent 
and  approval  of  the  defendants,  and  they 
moved  Into  and  occupied  it.  This  ts  unques- 
tionably sufficient  to  sustain  the  JudgmenL 
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and,  the  court  below  having  passed  upon 
them,  questions  Involving  the  credibility  of 
witnesses  or  a  mere  preponderance  of  the 
evidence  will  not  be  reviewed  by  this  court. 
We  find  no  material  error  In  the  record, 
except  as  above  pointed  out  The  judgment. 
In  BO  far  as  it  decrees  a  mechanic's  Hen  In 
favor  of  the  plaintiff  upon  the  property  In 
question,  is  reversed.  As  a  personal  Judg- 
ment In  favor  of  the  plaintiff  against  the 
defendants,  it  is  aSBrmed,  and  the  judgmc^nt 
of  the  district  court  Is  modified  accordingly. 
Xo  costs  of  appeal  are  allowed  to  the  defend- 
ant In  error,  but  costs  of  appeal  are  allowed 
to  the  plaintiffs  In  error,  and  are  to  be  de- 
ducted from  the  judgment  al>ove  affirmed. 

POTTER,  C.  J.,  and  KNIGHT,  J.,  concur. 


(16  Ck>Io.  App.  108) 

COWELL  et  al.  v.  SOUTH  DENVER  REAL- 
ESTATE  CO.  et  al. 
(Court  of  Appeals  of  Colorado.    Feb.  11,  1901.) 

WILLS— EJECTMENT  —  PARTITION  —  POWEUS— 
SALE— SETTING  ASIDE— RETURNING  PRICE>— 
ACQUIESCENCE  —  NONJOINDER  —  WAIVER  — 
POWER  CO-EXTENSIVE  WITH  BSTATB 
GRANTED. 

1.  Where  a  widow  took  a  life  estate  in  half 
of  testator's  property,  and  the  children  a  fee  in 
the  balance,  with  a  remainder  after  the  life  es- 
tate was  exhausted,  and  there  had  been  no 
partition,  ejectment  would  not  lie,  during  the 
widow's  life,  against  one  to  whom  she  sold  such 
property,  since  she  had  the  right  to  possession 
daring  the  continuance  of  her  estate. 

2.  Where  there  was  no  showing  in  a  suit  to 
set  aside  a  sale  of  real  estate  that  the  plaintiff 
had  secured  any  part  of  the  purchase  price,  -the 
fact  that  there  was  no  o&er  to  return  the  'price 
was  immaterial. 

3.  Where  the  answer  averred  that  the  plain- 
tiff in  a  suit  to  set  aside  a  sale  of  land  ucq^ui- 
eaced  in  such  sale,  but  the  replication  denied 
the  allegation,  the  fact  that  the  complaint  con- 
tained no  allegation  of  nonacquiescence  was  im- 
materiul. 

4.  Where  the  widow  and  esecutriz  was  not 
made  a  party  to  a  suit  to  set  aside  a  sale  by  her 
of  the  testator's  property  to  defendant  under 
power  in  the  will,  the  failure  to  talte  advan- 
tage of  the  defect,  either  by  demurrer  or  an- 
swer, constituted  a  waiver  of  the  objection. 

5.  Where  a  ijower  of  sale  was  given  by  will 
to  the  executrix  as  such,  and  embraced  only 
the  right  to  malce  a  sale  for  the  best  interests 
of  the  estate,  it  was  a  mere  nailed  power  to 
carry  out  the  purposes  of  the  will,  and  could 
not  be  used  to  devest  the  estates  of  devisees, 
unless  such  exercise  was  necessary  in  the  ex- 
ecution of  such  purposes. 

6.  Where  the  complaint,  in  a  suit  by  devisees 
taking  the  fee  in  half  of  a  testator's  estate,  and 
a  remainder  in  the  other  half,  subject  to  a  life 
estate  therein  by  the  e.\ecutrix,  to  set  aside  a 
sale  of  land  by  an  executrix  under  a  power, 
shows  that  more  than  enough,  money  to  pay  all 
debts  and  legacies  came  into  the  hands  of  the 
executrix  from  the  estate,  and  such  power  was 
granted  to  the  exf>cutrix  in  connection  with  a 
life  estate,  the  plaintiffs  had  a  right  to  relief 
nnde'r  the  facts  set  up,  and  were  entitled  to 
give  proof  under  the  complaint,  since  such  pow- 
er was  co-extensive  only  with  the  life  estate  be- 
queathed in  connection  therewith,  in  the  ab- 
sence of  the  necessity  of  a  broader  pow^er  to 
carry  out  the  purposes  of  the  will. 

Appeal  from  district  court,  Arapahoe  coun- 


Bill  by  Harrison  Cuwell  and  others  against 
the  South  Denver  Real-Estate  Company  and 
others  to  set  aside  a  transfer  of  real  estate 
under  a  power  in  a  will.  From  a  judgment 
in  favor  of  defendants,  plaintiffs  appeal.  Re- 
versed. 

F.  D.  Taggart  and  Wells  &  Taylor,  for 
appeUants.  A.  B.  Seaman  and  H.  S.  Silver- 
stein,  for  appellees. 

BISSELL,  P.  J.  The  condition  of  the  rec- 
ord precludes  the  determination  of  more  than 
one  question,  with  some  collateral  inquiries 
which  grow  out  of  It.  This  is  to  be  regretted, 
because  the  suit  suggests  some  other  in- 
quiries, and.  If  we  were  able  to  express  our 
conclusions  about  them,  the  subsequent  prog- 
ress of  this  litigation  would  be  very  much 
facilitated.  The  extraordinary  way  in  which 
the  case  went  off  prevents  It.  In  order  to  Il- 
lustrate the  condition  of  affairs,  we  observe, 
before  proceeding  to  state  the  contents  of 
the  bin,  that  the  complaint  was  filed,  issue 
tendered  by  answer  and  replication,  and  the 
cause  went  to  trial.  When  It  was  reached 
In  Its  regular  order,  and  a  witness  was  call- 
ed, the  objection  was  made  that  no  evidence 
could  be  Introduced  under  the  complaint. 
The  trial  judge  took  this  view  of  the  matter, 
and  Judgment  was  rendered  against  the  com- 
plainants. The  replication  took  issue  with 
all  the  affirmative  matters  In  the  answer,  so 
that  In  reality  the  naked  question  Is,  did  the 
complainants  or  any  of  them  state  a  case  on 
which  they  were  entitled  tp  make  proof? 

We  will  now  state  generally,  without  at- 
tempting to  recite  in  detail,  the  substance  of 
the  bill.  We  do  this  because  It  Is  quite  evi- 
dent from  the  arguments  of  counsel,  as  well 
as  from  the  disposition  of  the  case  below, 
that  the  court's  view  on  one  question  led  to- 
the  ultimate  ruling. 

In  1888,  William  Cowell  died,  leaving  a 
widow,  and  the  complainants  herein,  his  chil- 
dren, as  his  heirs  and  legatees,  under  a  will  by 
which  he  disposed  of  bis  estate.  Therein  be 
provided  that  his  Just  debts  and  the  ex- 
penses of  his  last  sickness  and  funeral  should 
be  paid.  He  then  bequeathed  unto  his  sev- 
eral children-  various  sums,  amounting  to 
$4,500.  He  then  disposed  of  his  residuary 
estate  by  a  provision  giving  to  the  widow  the 
use  of  half  of  the  remainder  for  her  life,  and 
upon  her  death  all  the  estate  bequeathed  to 
her  for  life  should  be  divided,  share  and  share 
alike,  among  the  children  then  living,  and  the 
children  of  the  deceased.  If  any.  By  an  in- 
dependent clause,  the  other  one-half  of  the 
remainder  he  bequeathed  absolutely  to  bis 
children  In  equal  parts.  He  appointed  his 
wife  executrix,  without  bond,  and  then  in- 
serted this  provision:  "And  I  hereby  ex- 
pressly authorize  and  empower  her,  my  said 
executrix,  to  dispose  of  any  and  all  of  real 
estate  for  such  price,  and  upon  such  terms, 
as  in  her  judgment  shall  be  for  the  best  In- 
terest of  my  estate,  and  for  that  purpose  do 
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hereby  expressly  empower  her  to  make,  ex- 
ecute, acknowledge,  and  deliver  any  and  all 
deeds  of  conveyance  requisite  or  necessary 
to  carry  Into  effect  this  power  and  authority 
to  sell,  convey,  and  dispose  of  my  said  real 
estate,  and  all  such  conveyance  of  my  real 
estate  shall  be  effectual  to  vest  in  the  grantee 
or  grantees  named  in  such  deed  or  deeds  a 
good  and  perfect  estate  in  fee  in  the  real 
estate  so  conveyed;  and  I  appoint  my  said 
wife,  Lydia,  to  be  testamentary  guardian  of 
each  of  my  children,  without  bond."  The 
complaint  charges  that  on  the  26th  of  Sep- 
tember the  will  was  admitted  to  probate, 
and  letters  testamentary  Issued,  and  then 
descrities  the  estate.  It  is  said  to  have  con- 
sisted of  about  $8,000  in  moneys  and  per- 
sonal property,  and  a  fee-simple  title  to  lots 
17  to  22,  in  block  127,  East  Denver,  two  lots 
in  block  109,  and  certain  parts  of  lots  in 
block  19.  The  debts  were  alleged  not  to 
have  exceeded  $5,500.  No  claims  were  pre- 
sented against  the  estate  except  one  amount- 
ing to  $315.00.  The  widow  never  filed  an 
inventory  nor  complied  with  the  statute  with 
reference  to  the  administration  of  estates. 
It  is  charged  that,  within  a  year  after  Cow- 
ell's  death,  Mrs.  Co  well  got,  from  moneys 
belonging  to  the  personal  estate  and  rent- 
als, enough  to  pay  all  debts  and  funeral  ex- 
penses and  a  part  of  the  legacies,  to  wit, 
about  $2,000.  The  bill  then  proceeds  to  aver 
that  on  the  5th  of  April,  1889,  Mrs.  Cowell, 
as  executrix,  sold  and  conveyed  lots  31  and 
32,  in  block  109,  and  got  therefor  $65,000.  It 
then  charges  that  in  1800  she  undertook  to 
sell  to  one  Price  lots  17  to  22,  in  block  127, 
for  the  purchase  price  of  $140,000,  reciting 
that  $15,000  was  actually  paid.  FoUowlng 
these  averments,  there  were  divers  allega- 
tions respecting  the  attempted  payment  of 
the  remainder  of  the  $125,000,  charging  that 
part  of  this  sum  was  paid  by  deeding  lands 
of  little  value,  and  on  which  there  were  In- 
cumbrances, whereby  the  executrix  only  got 
equities,  no  actual  sale  having  been  made, 
but  only  a  barter  and  an  exchange,  and 
charging  divers  and  sundry  fraudulent  acta 
on  the  part  of  Mcintosh  &  Mygatt,  who  were 
the  moving  parties  in  the  enterprise,  and 
who  acted  on  behalf  of  the  South  Denver 
Ueal-Estate  Company,  in  which  the  title  ulti- 
mately vested.  We  do  not  propose  to  state 
what  these  allegations  were,  because  we  do 
not  intend  to  decide  any  particular  question 
that  could  possibly  arise  out  of  them.  The 
propositions  suggested  by  these  matters  can 
only  be  properly  considered  and  equitably 
determined  on  the  incoming  of  proof,  should 
it  be  found  at  the  trial  that  the  proof  as  of- 
fered can  be  admitted  under  the  issues  and 
in  the  form  In  which  it  may  be  tendered.  It 
may  be  well  here  to  state  that  part  of  the 
complainants  were  infants  and  sued  by  their 
next  friend.  The  others  were  of  adult  age, 
becoming  such  after  the  death  of  the  father, 
but  how  long  before  the  filing  of  the  bill  we 
do  not  know.    This  is  a  matter  purely  of 


speculation  from  the  terms  of  the  will  and 
the  date  of  the  papers.  The  answer  set  up 
sundry  and  divers  matters  in  defense,  among 
others  an  application  by  the  widow  for  leave 
to  borrow  $15,750,  and  to  pledge  the  note  of 
Price  given  for  a  part  of  the  purchase  price 
of  the  property,  and  an  allegation  that  this 
order  was  made.  The  answer  then  proceeds 
to  set  up  that  this  money  was  borrowed  of 
one  Wood,  and  that  some  of  the  complain- 
ants signed  the  note,  and  that  it  afterwards 
passed  Into  the  possession  of  the  National 
Bank  of  Commerce^  with  which  Mcintosh  & 
Mygatt  were  connected,  and  under  the  con- 
trol of  either  one  or  both  of  them;  an  ulti- 
mate sale  of  the  note  and  the  collateral. 
whereby  the  title  to  the  Price  note  became 
vested  in  Mcintosh  &  Mygatt,  or  the  South 
Denver  Eeal-Estate  Company,  or  all  three^ 
as  the  case  may  be.  In  the  absence  of  evi- 
dence, we  may  be  permitted  to  conceive  this 
plea  was  evidently  put  in  to  admit  proof  of 
conduct  which  would  estop  the  adults  from 
maintaining  their  action.  Whether  this  would 
be  enough  or  not  we  do  not  even  suggest  be- 
cause of  the  absence  of  testimony,  though  it 
is  quite  manifest  the  allegations  alone  were 
worthless  as  a  defense.  There  were  also 
sundry  averments  respecting  the  knowledge 
and  acquiescence  of  the  adult  plaintiffs  with 
respect  to  which  the  same  suggestions  may  be 
made. 

Sundry  objections  were  offered  to  the  In- 
troduction of  testimony.  We  do  not  deem 
it  wise  to  consider  many  of  them,  lest  what 
we.  say  may  be  found  inapplicable  when 
the  proof  comes  in,  and  our  suggestions  be 
not  only  matters  of  supererogation,  but 
wholly  irrelevant  We  shall  only  very  brief- 
ly refer  to  one  or  two  matters  which  would 
possibly  be  enough  to  sustain  the  Judgment 
on  the  appeal  in  case  we  disagreed  with  the 
appellees  on  the  main  proposition.  We  do 
not  say  this  is  true,  but  we  say,  even  as- 
suming them  to  be  true  and  to  be  sufficient, 
yet,  as  we  look  at  the  record,^  they  are  at 
present  inapplicable.  The  flrst  suggestion 
is  that  the  case  is  not  one  for  equitable 
cognizance;  that  the  plaintiffs  could  main- 
tain ejectment,  and  therefore  the  bill  ought 
to  be  dismissed.  We  do  not  believe  it  In 
the  flrst  place,  the  parties  have  proceeded  to 
state  the  facts  In  their  complaint,  and  we 
have  yet  to  learn  that,  under  any  code  sys- 
tem w^hlch  prevails  at  the  present  time;  the 
party  is  to  go  out  of  court  because  he  hag 
brought  his  suit  in  equity  when  he  ought  to 
have  brought  It  in,  law,  or  vice  versa,  and 
that  he  Is  to  be  barred  or  suffer  the  misfor- 
tune which  may  come  from  a  dismissal  of 
his  suit  because  of  the  date  at  which  it  was 
filed  with  reference  to  the  time  when  his 
rights  accrued.  Aside  from  this,  however,  we 
do  not  believe  ejectment  could  be  maintain- 
ed. The  plaintiffs  were  not  entitled  to  pos- 
session In  that  sense  which  would  permit 
them  to  bring  an  action  in  ejectment  It 
will  be  observed  that  there  had  been  no  par- 
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titlon  of  the  estate,— tbe  widow  took  a  life 
Interest  In  half  of  It,  and  tlie  children  a 
fee  in  the  balance,  wltb  a  remainder  after 
the  life  estate  wag  exhausted.  It  is  'Quite  Im- 
possible for  U8  to  see  that  they  were  en- 
titled to  these  partlcnlar  lots  or  to  the  x)os- 
sesslon  of  them,  and  that  the  Ufe  estate  of 
the  widow  did  not  attach.  Until  legal  deter- 
mination, that  question  was  an  open  one. 
If  the  widow  had  a  life  interest  In  these  lots, 
and  It  is  iKisslble  she  might  have  asserted  it, 
her  deed  undoubtedly  conyeyed  the  right  of 
possession,  and  ejectment  would  not  lie. 
Where  there  is  an  undivided  estate,  and  the 
plaintiffs  have  a  fee  In  part  of  it,  and  the 
widow  a  life  estate  In  the  balance,  we  do 
not  see  how  ejectment  could  be  maintained 
prior  to  partition,  and  we  believe  that  an 
equitable  suit  Is  a  proper  remedy  to  ascer- 
tain the  rights  of  the  parties.  We  have 
^rare  doubts  respecting  the  form  and  com- 
plexion of  this  bill,  and  the  nature  of  the 
relief  wblcb  it  seeks;  that  is,  we  doubt 
whether  the  parties  have  drafted  a  bill 
which  will  In  the  end  permit  a  complete  de- 
termination of  the  rights  of  the  parties.  In 
some  respects  it  seems  to  us  their  remedy 
bas  been  misconceived,  and  the  bill  inaptly 
drawn,  although  perhaps  it  may  be  broad 
enough  to  entitle  tbem  to  a  judicial  deter- 
mination of  the  character  of  the  deed.  How 
tbey  will  get  any  substantial  relief  without 
the  presence  of  all  the  parties  we  do  not 
know.  The  bill  could,  with  prudence  and 
safety,  be  redrafted  along  somewhat  differ- 
ent lines.  This  is,  of  course,  for  counsel  to 
determine,  but  we  state  it  because  some  of 
our  suggestions  would  seem  to  be  inappro- 
priate to  the  bill  as  drawn. 

The  appellees  also  object  because  there 
was  no  offer  to  return  the  price,  and  no  alle- 
gation that  there  was  no  acquiescence  on 
the  part  of  the  adult  plaintiffs.  We  do  not 
discover  from  the  bill  or  the  answer,  in  the 
absence  of  proof  at  any  rate,  that  the  plain- 
tiffs' got  any  part  of  the  purchase  price.  It 
Is  quite  true  the  answer  avers  the  adult 
plaintiffs  did  acquiesce,  but  that  is  a  matter 
of  proof,  and,  having  been  denied  by  the 
replication,  we  cannot  assume  the  fact  In  or- 
der to  sustain  the  judgment  It  is  quite 
dear' there  would  have  to  be  some  proof  of 
tbe  receipt  of  the  money  to  uphold  the  con- 
tention. 

The  objection  is  also  made  that  the  execu- 
trix and  widow  is  not  a  party.  We  think 
Bhe  ought  to  be  in  the  suit  There  is  no 
question  concerning  this  proposition.  This, 
liowever,  affords  no  basis  for  the  judgment, 
t>ecau8e  these  plaintiffs  could  maintain  a 
bill  as  against  the  subsequent  grantees  of 
the  estate,  assuming  that  the  facts  or  the 
law  warrants  it,  without  the  presence  of  the 
executrix,  unless  they  object  because  of  the 
failure  to  join  her.  The  matter  probably 
Bufflciently  appeared  on  the  face  of  the  com- 
plaint to  compel  a  demurrer,  but,  if  It  did 
not,  it  should  have  been  set  up  t>y  answer. 
63  P.— 63 


The  failure  to  take  advantage  of  a  defect 
of  parties  undoubtedly  waives  the  objection. 

This  brings  us  to  the  fundamental  proposi- 
tion, and  the  only  one  about  which  we  pro- 
pose to  say  very  much,— the  power  of  tbe 
widow  and  executrix  to  dispose  of  the  es- 
tate. Notwithstanding  the  multitude  of  cas- 
es  cited  by  the  appellees  which  decide  the 
question  under  divers  conditions,  t&ough 
generally  in  cases  where  the  power  has  been 
definitely  granted,  but  to  be  exercised  for 
definite  purposes,  we  remain  of  the  op|inlon 
that  according  to  the  weight  of  authority,  as 
well  as  the  volume  and  force  of  it,  the  law 
is  not  with  them.  Tbe  matter  has  been  pre- 
sented in  various  ways,  and,  while  most  of 
tbe  decisions  are  applied  and  expressly  lim- 
ited to  particular  facts,  we  believe  it  may 
be  safely  said  that  an  estate  which  is  cast 
on  the  heir  by  the  law,  or  devolved  on  him 
by  will,  cannot  be  devested  or  taken  away 
by  the  exercise  of  a  power  given  to  a  rep- 
resentative unless  the  intention  is  most 
clearly  and  most  unmistakably  expressed, 
and  its  use  essential  to  the  execution  of  the 
evident  purposes  of  the  testator.  There  Is  a 
very  wide  difference  between  the  rule  which 
controls  in  the  interpretation  of  deeds  and 
of  wills.  We  must  ascertain  what  the  in- 
tention of  the  testator  was,  and,  being  able 
to  gather  that  Intention,  it  will  control,  re- 
gardless of  the  phraseology  in  which  he 
has  expressed  his  purpose.  This  principle 
bas  been  declared  by  the  supreme  court  of 
the  United  States  in  no  unmistakable  termst 
It  was  said:  "In  tbe  American  cases  there 
seems  to  be  less  confusion  and  nicety  on  this 
point,  and  the  courts  have  generally  applied 
to  the  construction  of  such  powers'  tbe  great 
and  leading  principle  which  applies  to  the 
construction  of  other  parts  of  the  will,  to  as- 
certain and  carry  into  execution  the  inten- 
tion of  the  testator."  Peter  v.  Beverly,  10 
Pet  682,  663.  9  L.  Ed.  522. 

It  will  be  found  wholly  unnecessary  to  de- 
part from  the  terms  of  the  will  in  order  to 
determine  the  intention  and  tbe  extent  of 
the  power.  As  we  proceed.  It  will  be  ob- 
served that  the  power  is  limited  by  reason 
of  a  condition  resulting  from  the  devise,  and 
it  will  be  wholly  unnecessary  to  attempt  to 
ascertain  what  the  Intention  of  the  testator 
was  In  order  to  reach  the  conclusion  that 
there  was  a  limitation  upon  the  power. 
Doubtless  our  position  might  be  supported 
by  a  consideration  of  tbe  terms  of  the  in- 
strument and  of  the  representative  capacity 
of  the  widow.  Power  was  not  given  her  as 
a  legatee,  but  as  an  executrix.  Under  these 
conditions,  the  grant  of  power  was  a  grant 
uncoupled  with  an  interest  because  the  in- 
terest was  unessential  to  the  execution  of 
the  power,  and  was  simiHy  a  naked  one  to 
carry  out  the  objects  and  purposes  of  the 
wilL  This  position  is  sustained  by  many  au- 
thorities, and,  under  the  terms  of  this  devise, 
we  believe  the  principle  is  clearly  applica- 
ble.   It  will  be  noticed,  by  recurring  to  tbe 
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terms  of  tbe  Instrument,  that  the  power  was 
given  to  the  executrix  as  such,  and  manifest- 
ly embraces  only  the  right  to  make  a  sale 
for  the  best  Interests  of  the  estate.  This 
Is  a  limitation  upon  the  right  to  exercise  It, 
and  probably  on  the  limit  of  its  duration. 
Marsh  ▼.  Wheeler,  2  Edw.  Cb.  156;  Oregg 
V.  Currier,  36  N.  H.  200;  Dexter  v.  SulUyan, 
84  N.  H.  478;  Fluke  ▼.  Fluke's  Ex'rs.  16  N. 
J.  Eq.  478;  Hope  ▼.  Johnson,  2  Terg.  123; 
Sharpsteen  ▼.  Tlllou,  3  Cow.  651;  Moores  r. 
Moores,  41  N.  J.  Law,  440;  Hovey  t.  Chls- 
holm  (Sup.)  9  N.  Y.  Supp.  671;  Ward's  Les- 
see T.  Barrows,  2  Ohio  St.  241.  A  good  many 
other  authorities  might  be  cited  along  the 
same  line,  but  these  are  enough  to  Indicate 
the  general  course  which  the  decisions  take, 
and  the  doctrine  which  underlies  the  whole 
of  them.  A  power  of  this  description,  so  far 
as  we  are  able  to  gather.  Is  always  limited 
to  the  purposes  which  the  testator  evidently 
entertained.  There  is  a  recognized  difference 
between  a  power  coupled  with  an  Interest 
and  one  without  It,  into  which  we  need  not 
enter,  because  here  the  widow  took  an  es- 
tate by  the  express  terms  of  the  devise. 
Tlie  power  was  granted  to  her  as  an  execu- 
trix, and  was  evidently  given  only  for  the 
purpose  of  carrying  out  the  testator's  inten- 
tions. We  do  not  have  to  determine  whether 
the  situation  and  condition  of  the  estate  war- 
ranted the  exercise  of  the  power.  It  has 
sometimes  happened  where  the  estate  was  to 
be  sold  and  reinvested,  or  where  it  was  to 
be  sold  for  the  purposes  of  division  and  par- 
tition, a  different  construction  has  been  given 
to  the  terms  of  the  power;  bat  this  is  oiUy 
in  subordination  to  the  general  principle  al- 
ready expressed,  to  wit,  what  were  the  pur- 
poses and  intentions  of  the  testator,  and  how 
broadly  must  the  power  be  construed  In  or- 
der to  effectuate  them?  On  the  allegations 
of  the  bill,  these  questions  are  presumably 
out  of  the  case.  The  bill  charges  that  the 
debts  were  only  a  few  thousand  dollars,  and 
the  legacies  only  $4,500,  and  that  no  debts 
were  proven  against  the  estate;  showing, 
presumptively,  that  the  debts  and  legacies 
were  all  paid.  The  bill  likewise  shows— and, 
mider  the  present  condition  of  affairs,  we 
must  assume  it  to  be  true,  because  the  plain- 
tiffs were  not  permitted  to  offer  proof  about 
It,  and  the  case  went  off  on  the  hypothesis 
that  the  complaint  did  not  state  a  cause  of 
action— the  widow  received  sixty  odd  thou- 
sand dollars,  besides  the  cash  on  hand  at  the 
date  of  the  testator's  demise.  This  was 
largely  more  than  enough  to  pay  the  debts 
and  all  speclflc  legacies,  and  leave  the  bal- 
ance of  the  estate  to  go  as  It  had  been  de- 
vised. If  this  Is  true,— and  we  must  assume 
It  for  our  present  purposes,— It  necessarily 
follows  that  the  power  need  not  have  been 
exercised  as  to  the  lots  In  controversy  in 
order  to  carry  out  any  purpose  or  intention 
deduclble  from  the  terms  of  the  Instrument 
This  proposition  being  out  of  the  way,  we 
oome  now  to  what,  in  our  view,  is  the  funda- 


mental question.  As  already  Intimated,  the 
heir  can  never  be  disinherited  except  by  as 
express  devise,  or  by  a  purpos^  declared  lo 
the  instrument  from  which  there  is  no  es- 
cape. This  principle  Is  old  and  well  settled, 
and  we  refer  only  to  a  single  text-book  and 
two  or  three  authorities  concerning  it.  1 
Redf.  Wills  (2d  Ed.)  p.  •425,  note  5;  Id.,  434. 
I  18;  Areson  ▼.  Areson,  3  Denio,  458,  461; 
Allen's  Ex'rs  r.  Allen,  18  How.  385,  15  I> 
Ed.  896. 

Starting  wltb  this  fundamental  jirtnclple. 
the  balance  of  the  Journey,  and  the  anfhorl- 
ties  which  we  shall  cite,  will  be  along  a  well- 
defined  highway.  On  the  death  of  Cowell, 
and  by  his  will,  the  estate  was  divided  into 
two  parts,  of  which  the  children  took  the 
fee  In  one-haU,  the  widow  a  life  estate,  and 
the  heirs  a  fee  In  the  remainder.  We  do  not 
undertake  to  determine,  nor  do  we  decide, 
whether  this  statement  as  to  the  widow's  es- 
tate Is  absolutely  and  entirely  accurate.  We 
do  not  undertake  to  determine  in  advance 
whether  a  failure  on  her  part  to  elect  that 
she  would  not  take  under  the  will  deprived 
her  of  the  fee  in  the  one-half  of  the  estate  to 
wlilch  under  the  statute  she  war  entitled. 
We  have  already  decided  that  the  testator 
may  not  devise  away  from  the  widow  the 
absolute  one-half,  though  In  that  case  there 
was  an  election  and  an  assertion.  We  do  not 
concede  It  would  make  any  difference  ■wheth- 
er the  widow  took  a  life  estate  in  one-balf  of 
it,  or  an  absolute  fee  in  one-half  of  it.  In 
either  event,  as  we  read  the  cases,  her  pow- 
er would  only  be  co-extenslve  witli  the  estate 
which  was  bequeathed  to- her,  unless,  to  carry 
out  the  evident  purposes  of  the  testator,  a 
broader  power  must  be  given  her,  which  she 
might  exercise  to  the  disinheritance  of  the 
heirs,  or  the  destruction  of  the  estate  given 
to  the  legatees.  This  question  has  been  be- 
fore the  supreme  court  of  the  United  States, 
and  we  are  satisfied  to  begin  and  end  oor 
ezamination  with  the  opinions  of  that  court 
when  they  are  unanimous,  or  reasonably  so. 
In  the  two  cases  which  we  shall  cite  from 
that  court,  it  Is  imdoubtedly  hdd  that,  -where 
a  power  of  disposal  accompanies  a  devise  of 
a  life  estate,  the  power  Is  limited  to  whatever 
acts  the  pwson  holding  a  life  estate  can  per- 
form consistent  with  the  estate  devised,  un- 
less the  words  clearly  Indicate  a  larger  pow- 
er, and  a  larger  power  must  be  exercised  lo 
order  to  effectuate  the  Intentions  of  the  tes- 
tator. In  the  opinion  of  that  court,  constru- 
ing a  wlU,  and  granting  a  power  in  the 
words,  "to  do  with  as  she  sees  proper  before 
her  death,"  these  words  only  confer  a  pow- 
er to  deal  with  the  property  in  such  manner 
as  Is  consistent  with  the  estate  granted.  As 
the  court  puts  It,  "whatever  power  of  dispos- 
al the  words  confer  Is  limited  Iqr  the  estate 
with  which  they  are  connected."  Brant  ▼. 
Iron  Co.,  98  V.  S.  82G.  23  L.  Ed.  927.  This 
doctrine  was  afterwards  affirmed,  and  this 
express  language  approved.  In  a  very  similar 
case.    Giles  v.  Uttle,  104  U.  8.  201.  26  L.  Ed. 
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745.  Vide,  also.  Patty  T.  Goolsby,  51  Ark.  61; 
9  a  W.  846;  King  ▼.  WWton,  15  Wla.  685; 
Brearley  t.  Brearley,  9  N.  J.  Eq.  21;  Trust 
Co.  V.  Holderbaum,  86  Iowa,  1,  02  N.  W.  550. 
E^m  these  authorities.  It  Is  quite  clear 
that  a  power  given  to  an  executrix  in  terms 
like  those  used  In  this  will,  and  under  like 
drcamstances,  and  coupled  with  a  life  es- 
tate, gives  no  right  to  make  any  sale  or  dis- 
position of  the  property,  unless  such  sale  or 
disposition  Is  necessary  to  cany  out  the  ex- 
press provisions  of  the  will,  and  Is  essential 
to  the  due  administration  of  the  estate.  We 
put  in  this  limitation,  not  because  the  au- 
thorities require  ns  to  limit  It,  for  they  seem 
to  broadly  hold  that  wherever  there  Is  a 
power  of  sale,  as  In  this  case,  coupled  with 
a  devise  of  a  life  estate  to  the  representa- 
.  live  who  la  to  exercise  it  It  may  be  only  ex- 
ercised In  a  manner  consistent  with  the  es- 
tate granted,  yet  we  are  not  in  the  present 
lldgatlon  compelled  to  go  to  this  extent  It 
Is  enough  for  us  to  bold  that  the  power  given 
to  the  executrix  could  only  be  exercised  with 
reference  to  the  estate  devised,  because  It  is 
quite  evident  from  the  allegations  of  the  bill, 
and  we  assume  the  proof  will  accord  with  It, 
that  no  other  disposition  was  essential  or 
necessary  In  order  to  effectuate  the  testator's 
purpose^  to  wit,  pay  his  debts  and  i>ay  the 
specific  legacies  granted.  Under  these  dr- 
cmnstances,  the  heirs  may  not  be  disinherited 
or  the  legatees  deprived  of  their  legacies  by 
the  use  of  this  power,  which  can  only  be  ex- 
ercised for  the  best  Interests  of  the  estate. 
The  estate,  as  we  understand  it.  may  be 
absorbed  and  used  for  the  purposes  of  dis- 
tribution or  the  payment  of  debts.  Where,  as 
In  this  case,  land  is  speclflcally  devised,  it  la 
In  no  sense,  as  we  look  at  It,  part  of  the  es- 
tate with  reference  to  which  the  executrix  is 
given  power.  It  has  passed  by  the  terms  of 
the  devise  to  the  legatees,  subject  only  to 
the  power  of  the  executrix,  either  In  the  exer- 
cise of  that  speclflcally  granted,  or  under 
statutory  authority  to  appropriate  it  to  the 
payment  of  debts.  It  is  quite  clear,  when 
once  it  appears  that  no  sale  was  necessary 
to  pay  debts  or  legacies,  that  the  legatees 
must  take  the  undisposed  of  balance,  subject, 
possibly,  to  a  life  interest  in  some  or  all  of 
it,  free  and  clear  from  the  power  of  disposi- 
tion by  the  representative.  As  the  case 
stands  in  the  bill,  we  believe  the  complain- 
ants had  a  right  to  offer  proof.  We  further 
believe  that,  the  proof  being  adequate  and 
In  accordance  with  the  averments,  they  would 
be  entitled  to  a  decree  adjudging  this  convey- 
ance invalid.  It  would  certainly  be  true  as 
to  the  minor  heirs,  wbo  are  peculiarly  wards 
of  ehaneeiy.  Whether  it  would  be  true  as 
to  those  who  have  become  of  adult  age.  or 
whether  there  are  any  facts  or  circumstances 
which  would  estop  them,  either  by  acquies- 
cence, the  receipt  of  money,  or  otherwise,  we 
do  not  undertake  to  say,  because  tlicre  Is 
noting  before  us  which  will  afford  a  basis 
for  the  decision.    We  have  gone  as  far  as  we 


believe  the  situation  of  the  record  warrants, 
and  with  these  suggestions  the  case  must  be 
reversed  and  remanded.    Reversed. 


(23  Utah,  22) 
RIO  GRANDE  W.  RT.  (X).  v.  TEa^iLURIDH 
POWER  TRANSMISSION  00.  et  aL 

(Supreme  Court  of  Utah.     Dec.  11,  1900.) 

REVIEW  —  ORDER  OP  FEDERAL  COURT  RB- 
MANDINO  CAUSE— KBS  JUDICATA— FLBADINO 
—  FINAL  JUDOMBNT  ON  MERITS  —  FOREIGN 
CORPORATIONS— FAILURE  TO  COMPLY  WITH 
8TATUTS-C0RP0RATB  EXISTENCE— POWERS 
—NATURAL  PERSON  ACTING  FOR  CORPORA- 
TION —  CORPORATION  —  POWER  TO  ACQUIRB 
PROPERTY  —  SETTLER  ON  PUBLIC  LANDS  — 
PRE-EMPTION  RIGHTS— SALE. 

1.  The  sai>reme  court  of  this  state  has  no 
power  to  review  oo  appeal  an  order  of  a  feder- 
al court  declining  jurisdiction  and  remanding 
the  cause  to  the  state  court.^ 

2.  When  the  same  matter  is  directly  in  ques- 
tion in  another  suit  l>etween  the  same  parties, 
and  the  judgment  of  the  former  suit  is  direct- 
ly in  point,  it  will  be,  as  a  plea,  a  bar;  aa  evi- 
dence, concIusiTe. 

3.  While  it  is  a  general  mle  that  estoppel  bj 
a  former  judKinent  must  be  pleaded,  the  rule 
does  not  apply  to  cases  when  no  opportunity 
to  plead  the  estoppel  is  given;  and,  when  a 
former  judgment  is  admissible  under  the  gen- 
eral issue,  it  is  just  as  conclusive  when  bo  pre- 
sented as  if  it  had  been  pleaded. 

4.  A  successful  defense  to  one  of  a  series  of 
actions  founded  upon  the  same  transaction  or 
subject-matter,  it  it  goes  to  the  merits  of  the 
whole,  is  a  complete  estoppel  to  any  subsequent 
action  between  the  same  parties,  upon  the 
principle  that  a  judgment  is  final  as  to  all 
points  and  questions  actually  litigated  and  de- 
termined by  it. 

6.  Sections  2,  6,  9,  10,  art.  12,  Const.,  are  ex- 
pressly embodied  In  section  2293,  Comp.  Law* 
Utah  1888,  as  amended  in  1896,  and  in  sections 
351.  362,  Rev.  SL  1888,  and  prohibit  foreign 
corporations  from  doing  business  in  this  state 
unless  they  have  complied  therewith,  and  any 
corporation  failing  to  so  comply  is  not  entitled 
to  the  benefits  of  the  laws  of  this  state  relating 
to  corporations.* 

6.  A  corporation  can  only  have  an  existence 
under  the  express  laws  of  the  state  where  it  is 
created.  It  can  exercise  no  power  not  granted 
by  its  charter  or  some  legislative  act,  and  a 
foreign  corporation  coming  into  this  state  can- 
not bring  with  it  powers  with  which  it  is  not 
endowed  in  the  state  where  created. 

7.  Where  ft  sufflcientiy  appears  from  the  ev- 
idence that  the  defendant,  who  is  a  natural 
person,  performed  his  acts  for  the  use  and  ben- 
efit of  the  defendant,  which  is  a  corporation,  he 
cannot  be  treated  as  a  personal  claimant  and 
owner  of  the  easement  and  right  of  way  in 
controversy;  the  corporation  being  incapable 
of  acqairing  such  ownership. 

8.  A  party  settling  upon  unsnrveyed  govem- 
ment  land,  who  in  good  faith  complies  with  the 
statutory  requirements,  is  entitled,  as  against 
subsequent  settlers,  to  pre-empt  the  land,  but 
would  derive  no  right  thereto  by  purchasing 
the  claim  of  a  prior  settler,  unless  by  actual 
entry  at  the  proper  office  he  had  acquired  soma 
right  thereto. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Fonrtb  dis- 
trict; W.  M.  Dnsenberry,  Judge. 

'Tellurlde  Power  Truinnlaston  Oo.  v.  Rio  Grandt 
W.  Rr.  Co.,  »  Sup.  Ct  Ui,  ITS  U.  &  IBS,  44  L. 
Bd.  «0S. 

'Barae  Llve-Stock  Co.  «,  Bang*  TaL  OatU*  Ca., 
f*  Pac.  tag,  M  Utah,  U. 


Digitized  by 


Google 


996 


63  PACIFIC  RBPORTGB. 


(UUb 


Action  by  the  Rio  Grande  Western  Rail- 
way Company  against  the  Tellurlde  Po-wer 
Transmission  Company  and  others.  Judg- 
ment for  plaintiff,  and  certain  defendants 
appeal.   Affirmed. 

This  la  an  action,  under  the  laws  of  Utah, 
to  condemn  a  strip  of  ground  for  a  right  of 
way.  200  feet  wide  by  about  4,500  feet  long 
In  Provo  Cafion,  Utah  county,  along  and  near 
the  Provo  rlrer.  The  complaint  was  filed 
September  12,  1806,  and,  among  other  aver- 
ments, alleges  plaintiff's  conporate  capacity, 
and  its  authority  to  construct  a  line  of  rail- 
way through  Provo  Cafion;  that  In  1889  it 
filed  with  the  secretary  of  the  Interior,  -at 
Washington,  a  copy  of  its  articles  and  proofs 
of  organization;  that  on  or  about  March  1. 
1896,  it  commenced  a  survey  and  location  of 
Its  line  of  road  over  the  land  claimed  by  the 
defendants,  from  Provo  through  the  cafion, 
and  completed  it  for  a  distance  of  40  miles 
from  Provo,  and  on  both  sides  of  the  cafion, 
for  20  miles,  upon  unsurveyed  land  of  the 
United  States;  that  a  map  of  such  survey 
has  been  made  and  adopted  by  It  as  its  defi- 
nite location,  and  that  it  has  commenced  and 
prosecuted  the  construction  of  Its  road  on 
such  line;  that,  prior  to  plaintiff's  survey, 
defendant  Ferguson  (who  does  not  appeal) 
had  or  claimed  some  possessory  right  by  oc- 
cupation of  some  part  of  such  land  not;  sur- 
veyed, over  which  plaintiff's  line  of  road 
runs;  that  plaintiff  claimed  for  Its  right  of 
way  for  railroad  purposes  a  strip  of  land 
100  feet  wide  on  each  side  of  the  center  line 
of  Its  survey  up  the  river,  across  land  that 
defendant  Ferguson  claims;  that  the  land  is 
necessary  for  the  construction  and  operation 
of  Its  road;  that  plaintiff  is  the  owner  and 
In  the  possession  thereof;  and  that  It  could 
not  purchase  said  right  of  way  from  either 
of  the  defendants.  Defendants  the  Tellu- 
rlde Power  Transmission  Company  and  L, 
L.  Nunn  answered  Jointly,  and  denied  many 
of  the  allegations  of  the  complaint,  and 
claimed  the  land  and  possession  thereof,  and 
a  right  to  flow  the  same  for  power  purposes. 
Among  other  matters,  the  answer  denies  the 
Jurisdiction  of  the  district  court;  claims  the 
title  and  possession  of  the  premises  and  flow 
of  ,the  water  as  part  of  a  reservoir  site,  and 
for  agricultural  purposes,  and  as  having 
been  claimed  by  defendants  and  Nunn  prior 
to  the  railroad  survey;  that  the  property 
was  claimed  for  a  public  use,  and  therefore 
could  not  be  condemned  by  the  proceedings 
Instituted  by  the  plaintiff;  and  also  claims 
that  the  plaintiff  did  not  intend  to  construct 
a  railroad.  Defendant  Ferguson  answered 
separately,  alleging  the  main  facts  in  the 
former  answer,  and  alleged  a  contract  to 
convey  to  defendant  Nunn.  Ferguson,  who 
waH  a  squatter  upon  the  land,  died  In  Feb- 
ruary, IK)7.  His  widow  and  heirs  answered 
aftor  his  death,  and  claimed  to  occupy  the 
land  sought  to  be  condemned,  but  subject  to 
the  paramount  title  of  the  United  States. 


The  testimony  Is  very  yolumlnons  and 
somewhat  contradictory,  but  tends  to  show, 
among  other  things,  the  organization  of  the 
plaintiff  in  1883,  with  authority  to  build  and 
construct  a  line  of  railroad  over  either  of  the 
two  lines  surveyed  In  the  cafion  In  question; 
that  soon  after  its  organization  the  plaintiff 
filed  with  the  secretary  of  the  interior  a  copy 
of  Its  articles  of  incorporation,  and  due  proof 
of  Its  organization  under  the  same;  that  on 
March  24,  1880,  it  commenced  a  survey  and 
location  of  its  railroad  up  said  cafion,  over 
the  land  in  question,  which  Is  unsurveyed 
land  of  the  United  States;  that  plaintiff  has 
made  a  map  of  said  survey  and  located  its 
line,  and  the  survey  and  location  thereof 
has  been  adopted  by  it  as  the  definite  loca- 
tion thereof,  and  that  it  has  since  prosecuted 
the  construction  of  said  road  with  all  con- 
venient speed  to  the  completion  thereof;  that 
at  different  Intervals  of  time  after  August 
1894,  and  prior  to  March  24,  1890,  defendant 
Nunn  had  been  upon  the  land,  in  the  Inter- 
est of  the  defendant  company,  with  Mr.  Hol- 
brook,  and  some  levels  were  made  along  the 
cafion;  that  survey  stakes  were  placed  in 
different  localities,  and  plans  for  a  dam  were 
discussed,  and  some  underbmsh  waa  cut 
along  the  river;  that  Mr.  Holbrook,  as  trus- 
tee, under  the  direction  of  Nunn,  posted  a 
notice,  dated  October  5,  1894,  about  200  feet 
above  the  county  bridge  near  Bridal  Veil 
Falls,  and  about  2,800  feet  below  Middle 
Rock,  and  4,200  feet  below  Hanging  Koct, 
claiming  the  right  to  take  water  80  yards 
above  the  county  bridge,  near  where  the  no- 
tice was  posted,  and  near  Thayer's  house, 
for  the  purpose  of  generating  an  electrical 
current,  etc.,  but  In  May,  1885,  this  project 
to  take  such  water  near  this  point  was  aban- 
doned, and  In  May,  1895,  Middle  Rock  was 
selected  by  the  engineer  of  the  defendant 
company,  as  a  point  of  diversion,  by  a  tem- 
porary plat,  and  In  1895  surveyors  acting 
for  the  defendants  ran  a  trial  line  from  Mid- 
dle Rock  3,700  feet  above  Holbrook's  notice. 
This  power  line  was  60  feet  above  the  level 
of  the  river  at  Middle  Rock,  and  run  up  the 
river  about  one  mile  above  Hanging  Bock, 
and  down  the  river  about  the  same  distance. 
A  stake  marked,  "Top  of  the  Dam,"  was  set 
near  the  lower  level  and  the  river,  15  feet 
above  the  water  line.  This  stake  remained 
there  until  August,  1896.  About  March  26, 
189C,  preliminary  surveys  were  made  for  a 
flume  on  the  lower  level.  On  March  24th 
notices  were  posted  by  defendants'  chief 
engineer,  and  Nunn's  name  was  attached 
thereto.  One  of  these  notices  was  posted  at 
Middle  Rock  on  the  60-foot  level,  and  a  like 
notice  was  posted  at  Deer  creek,  7  miles 
above  Middle  Rock.  The  notices  claimed  all 
land  lying  up  the  stream  below  the  level  of 
the  point  of  the  notices,  for  reservoir  pur- 
poses, and  a  dam  at  the  point  opposite  the 
notices  so  constructed  as  to  contain  the 
water  of  the  stream  on  the  level  with  the 
notices,   and   for  the  purpose  of  using  the 
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water  for  agricultural  and  manufacturing 
purposes.  Thereafter  Nunn  declared  the  no- 
tices a  mistake,  and  that  he  did  not  Intend 
a  60-foot  dam  at  that  place,  but  Intended  to 
raise  the  water  85  feet  at  Hanging  Rock,  and 
directed  a  survey  at  Hanging  Rock  on  the 
S5-foot  level.  No  notice  was  given  for  an 
85-foot  dam  at  Hanging  Rock,  but  surveys 
were  made.  Some  work  was  done  In  April, 
1896,  and  In  the  summer  of  1806,  near  this 
point  No  dam  was  constructed  at  Hanging 
Rock,  and  no  notice  to  erect  it  had  been  giv- 
en. A  dam  15  feet  high  would  not  injure 
the  plaintiff's  line  or  the  county  road.  An 
85-foot  dam  at  Hanging  Rock  would  flow 
the  cafion  over  4  miles  above  that  point,  and 
would  flow  the  county  road  and  railroad 
from  1  to  70  feet,  and  would  require  a 
change  of  the  railroad  grade  for  about  9 
miles,  at  a  cost  estimated  at  $20,000  per  mile, 
besides  many  other  expenditures.  In  De- 
cember, 1896,  Ferguson,  who  was  a  squatter 
upon  the  land  sought  to  be  condemned  for 
a  railroad  right  of  way,  conveyed  his  inter- 
est therein  to  the  defendant  Nunn.  The 
question  of  the  damages  to  the  property  was 
submitted  to  the  jury,  and  damages  were 
awarded  to  the  defendants.  The  question 
concerning  conditions  precedent  to  the  con- 
demnation, and  whether  the  plaintiff  bad 
sliown  a  right  thereto,  and  all  conflicting  and 
adverse  claims  to  the  property,  were  re- 
served by  the  court 

Brown  &  Henderson  and  S.  A.  Bailey,  for 
appellant.  Bennett,  Harkness,  Howat,  Suth- 
erland &  Van  Cott.  S.  R.  Thurman,  and  E. 
A.  Wedgwood,  for  respondent 

After  stating  the  facts,  MINER,  J.,  deliv- 
ered the  opinion  of  the  court 

1.  The  Telluride  Power  Transmisslcm  Com- 
pany and  L.  L.  Nunn,  the  appellants,  filed  a 
petition  to  remove  the  case  to  the  federal 
court  alleging  diversity  of  citizenship.  This 
petition  was  denied  by  the  district  court 
and  after  transfer  to  the  federal  court  by 
filing  a  transcript  of  the  proceedings  the 
case  was  remanded  to  the  district  court 
The  appellants  now  object  to  the  jurisdiction 
of  the  state  courts  to  hear  or  try  the  case, 
and  ask  this  court  to  review  the  order  of 
the  United  States  court  In  remanding  the 
case  to  the  district  court  of  the  state.  This 
we  cannot  do.  From  such  an  order  no  ap- 
peal lies  to  this  court  The  order  remanding 
the  case  Is  final,  and  this  court  has  no  au- 
thority to  review  on  appeal  the  order  of  the 
federal  court  remanding  the  case  to  the  state 
court  Morey  v.  Lockhart,  123  U.  S.  56,  8 
Sup.  Ct.  K>.  31  Ll  Ed.  68;  Railroad  Co.  v. 
Thouron,  134  U.  S.  45,  10  Sup.  Ct  517,  33  L. 
Ed.  871;  Ex  parte  Pennsylvania  Co.,  137  U. 
S.  451,  11  Sup.  a.  141,  34  L.  Ed.  738;  Tellu- 
ride Power  Transmission  Co.  v.  Rio  Grande 
W.  Ry.  Co..  175  U.  S.  639,  20  Sup.  Ct.  245,  44 
I*  Bd.  305. 

2.  Many  of  the  questions  Involved  In  this 


case  were  passed  upon  by  this  court  in  the 
case  of  Rio  Grande  W.  Ry.  Co.  v.  Telluride 
Power  Transmission  Co.,  16  Utah,  125,  51 
Pac.  146.  In  that  case  the  court  held,  in  sub- 
stance: That  respondent  was  such  a  rail- 
road corporation  as  was  contemplated  by 
section  2358,  Comp.  Laws  Utah  1888.  That 
its  articles  were  such  as  were  contemplated 
by  it  and  that  it  was  entitled  to  10  years 
from  the  time  it  duly  filed  them  within 
which  to  finish  the  road  and  put  it  in  full 
operation.  That  it  sufficiently  appeared  from 
the  record  that  the  plaintiff  had  located  Its 
right  of  way  upon  the  land  In  dispute  under 
section  1  of  an  act  granting  railroads  the 
right  of  way  through  the  public  lands  of  the 
United  States,  found  in  18  Stat  p.  482,  pt  3. 
That  the  plaintiff  has  duly  filed  Its  articles 
of  Incorporation,  and  due  proof  of  its  organi- 
zation thereunder,  with  the  secretary  of  the 
interior,  and  that  It  surveyed  and  located 
Its  right  of  way  over  the  land  In  dispute  (be- 
ing along  the  same  line  in  question  here) 
about  the  1st  day  of  July,  1896.  That  the 
plaintiff's  location  of  its  right  of  way  over 
the  land,  and  its  possession  thereof,  were 
lawful.  That  under  subdivision  4  of  the 
same  act  (18  Stat  483),  the  land  In  question 
being  unsurveyed  land  of  the  United  States, 
the  plaintiff  bad  12  months  after  the  land 
was  surveyed  by  the  government  within 
which  to  file  with  the  register  of  the  proper 
land  office  a  profile  of  its  road.  That  under 
the  laws  of  this  state,  and  section  2339,  Rev. 
St  U.  S.,  the  defendants  never  had  the  title, 
possession,  or  right  of  possession  to  the  land 
In  question,  or  acquired  any  vested  right  in 
accordance  with  the  laws  or  customs  of  the 
country,  or  any  right  to  flow  or  otherwise 
occupy  said  land,  or  prevent  the  use  and 
occupation  thereof  by  the  plaintiff  railroad 
company,  and  that  their  adverse  claim  to 
the  land  in  question  as  against  the  plaintiff 
was  unfounded,  and  that  plaintiff  was  enti- 
tled to  Judgment.  That  the  defendants,  it 
properly  organized,  might  have  obtained  a 
valid  right  to  any  unappropriated  water  of 
Provo  river  for  the  purpose  of  operating  ma- 
chinery, for  irrigation,  or  other  useful  pur- 
pose, under  the  laws  of  this  state  and  under 
section  2339,  Rev.  St  U.  S.  This  section 
reads  as  follows,  in  part:  "Wherever  by 
priority  of  possession,  rights  to  the  use  of 
water  for  mining,  agricultural,  manufactur- 
ing, or  other  purposes  have  accrued,  and  the 
same  are  recognized  and  acknowledged  by 
the  local  customs,  laws  and  decisions  of 
courts,  the  possessors  and  ovniers  of  such 
vested  rights  shall  be  maintained  and  pro- 
tected in  the  same;  and  the  rlgut  of  way  for 
the  construction  of  ditches  and  canals  for 
the  purpose  herein  specified  Is  acknowledged 
and  confirmed."  That  such  right  was  not  un- 
restricted, however.  That  it  must  be  exer- 
cised within  a  reasonable  time.  That  while 
dams  and  reservoirs  may  be  erected,  they 
must  be  kept  within  reasonable  limits.  That 
defendants'    dam,   to   a   height   of   15   feet, 
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would  not  Interfere  with  the  use  of  the  high- 
way in  the  canon,  or  with  the  use  for  other 
legitimate  purposes.  That  the  defendants 
had  not  appropriated  the  land  in  dispute,  and 
that  neither  of  the  defendants  was  in  actual 
possession  of  the  land  when  the  plaintiff  lo- 
cated his  right  of  way,  took  possession,  and 
engaged  in  grading  it. 

3.  On  the  trial  of  this  case  the  judgment 
roll  of  the  former  case  referred  to  was  placed 
In  evidence,  under  objection.  The  complaint 
was  a  common  complaint  to  quiet  title  to  an 
easement  under  the  act  of  congress,  and  the 
possession  of  a  strip  of  land  adjoining  Fer- 
guson's strip  on  the  northeast,  extending 
along  the  caQon  to  Hanging  Rock  and  Mid- 
dle Rock,  to  appellant's  alleged  diverting 
dam.  The  defendants  were  the  same,  ex- 
cept Ferguson,  and  the  answer  was  about 
the  same.  Holbrook  disclaimed,  as  here. 
The  identity  of  the  land  was  admitted. 
Ferguson  did  not  appeal.  The  issue  in  the 
case  was  left  between  the  appellants  and 
the  plaintiff,  as  here  on  this  appeal,  and 
practically  on  the  same  questions.  Appel- 
lants objected  to  the  Introduction  of  the 
judgment  roll  in  evidence,  because  it  was 
not  pleaded.  The  evidence  was  admitted, 
but  no  assignment  of  error  was  made  upon 
its  reception.  The  question  is,  what  effect 
does  the  evidence  have?  In  the  present 
case  the  plaintiff  does  not  base  its  cause  of 
action  upon  the  judgment.  No  counter- 
claim was  put  in  by  the  defendants,  and 
there  was  no  opportunity  to  plead  it  to  the 
answer.  Besides,  the  judgment  was  not 
rendered  or  decision  reached  In  the  supreme 
court  until  the  Issues  were  made  in  this 
case.  The  judgment  in  such  cases  should 
be  pleaded,  if  the  plalntifT  bases  any  right 
upon  it,  and  there  is  an  opportunity  to  plead 
it.  As  a  plea,  the  judgment  is  a  bar;  as 
evidence.  It  is  conclusive  on  the  point  de- 
cided between  the  same  parties.  In  1  Herm. 
Estop.  §  107,  it  is  said:  "But  when  the  same 
matter  is  directly  in  question  in  another 
suit,  and  the  judgment  of  the  former  suit 
is  directly  in  point,  It  will  be,  as  a  plea,  a 
bar;  as  evidence,  conclusive."  In  section 
784,  Black,  Judgm.,  It  Is  said:  "A  foi-mer 
recovery  in  which  the  same  matter  was 
tried  and  determined  upon  the  merits  may 
be  given  in  evidence  without  being  special- 
ly pleaded  whenever  the  party,  plaintiff  or 
delendant,  had  no  opportunity  to  plead  the 
judgment  specially,  and  Its  effect  in  such 
case  Is  equally  conclusive  as  if  it  had  been 
pleaded."  While  It  is  a  general  rule  that 
estoppel  by  a  former  judgment  must  be 
pleaded,  the  rule  does  not  apply  to  cases 
where  no  opportunity  to  plead  the  estoppel 
Is  given;  and  when  the  judgment  is  admit- 
ted as  evidence,  where  there  is  no  oppor- 
tunity to  plead  it,  both  the  preponderance 
of  authority  in  this  country  and  the  weight 
of  sound  legal  reason  sustain  the  doctrine 
that  a  former  judgment,  if  admissible  un- 
der the  general  issue,  is  just  as  conclusive 


when  so  presented  as  if  it  had  been  pleaded. 
2  Black,  Judgm.  §§  784,  787,  and  cases  cited. 
So,  a  successful  defense  to  one  of  a  series 
of  actions  founded  upon  the  same  transac- 
tion or  subject-matter,  if  It  goes  to  the 
merits  of  the  whole,  is  a  complete  estoppel 
to  any  subsequent  action  between  the  same 
parties.  This  rule  is  based  upon  the  prin- 
ciple that  a  judgment  is  final  as  to  all  points 
and  questions  actually  litigated  and  deter- 
mined by  It.  The  estoppel  operates  only  in 
regard  to  matters  In  Issue  between  the  same 
parties,  and  upon  the  determination  of 
which  the  judgment  was  rendered;  and,  if  the 
second  action  is  upon  a  different  claim  or 
demand,  the  judgment  in  the  prior  suit  op- 
erates as  an  estoppel  only  as  to  those  mat- 
ters In  issue  or  controverted  upon  the  de- 
termination of  which  the  final  Judgment 
was  rendered.  Black,  Judgm.  U  750,  751, 
755;  Oregonlan  R.  Co.  v.  Oregon  R.  &  Nav. 
Co.  (C.  C.)  27  Fed.  277;  Roberts  v.  Railway 
Co.,  158  U.  S.  1,  15  Sup.  Ct.  736,  30  L.  Ed. 
873.  The  principles  announced  in  the  for- 
mer decision,  so  far  as  pertinent  In  the 
present  case,  must  be  considered  as  deter- 
mining the  questions  adversely  to  the  ap- 
pellants, if  the  parties  were  the  same.  But 
the  parties  are  not  the  same.  Ferguson  was 
not  a  i>arty  In  the  former  suit.  The  former 
decision  must  be  treated  as  authority  and  as 
determining  the  law  in  this  case  la  so  far 
as  it  decided  the  same  questions  Involved 
in  the  present  case. 

4.  The  record  shows  that  the  San  Miguel 
Gold-Mining  Company  was  organized  in  Col- 
orado February  7,  1891,  with  a  capital  of 
$15,000,000,  and  was  authorized  to  acquire. 
by  purchase,  lease,  or  otherwise,  mining 
property,  together  with  water  rights,  power, 
ways,  mills,  and  mill  sites;  to  develop,  mine, 
work,  and  utilize  the  same;  and  to  carry  on 
a  general  mining  business.  Its  principal  of- 
fice is  in  Telluride,  Oolo.,  and  its  principal 
business  is  to  be  done  In  Colorado;  and  its 
articles  provide  that  part  of  Its  business 
may  be  done  in  Boston,  Mass.,  and  its  prin- 
cipal office  kept  there.  The  stock  is  non- 
assessable, and  no  requirements  for  pay- 
ments of  subscription  are  incorporated  in 
it.  In  February,  1896,  an  amendment  of  its 
articles  was  made  and  filed  with  the  secre- 
tary of  state  in  Colorado  changing  the  name 
of  the  company  to  the  Telluride  Power 
Transmission  Company.  Appellant  Nunn 
was  its  manager.  Section  427,  p.  614,  1  Oolo. 
St.  1893,  among  other  matters  provides  that 
"when  said  corporation  shall  be  created  un- 
der the  laws  of  this  state  for  the  purpose  of 
carrying  on  part  of  its  business  beyond  the 
limits  thereof,  such  certificate  shall  state 
that  fact"  Subdivision  2  of  this  section  pro- 
vides that  the  object  for  which  the  com- 
pany Is  created  shall  be  stated.  Section  41*8 
authorizes  Colorado  corporations  authorized 
to  do  business  out  of  tlie  state  to  accept  the 
laws  of  the  other  states,  and  there  exercise 
its  franchise.    So  it  appears  that  the  appel- 
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lant  compnDy  Is  a  mining  corporation  or- 
ganized in  Colorado  without  complying  with 
the  statute,  and  with  no  other  power  to  do 
busine«is  as  such  in  this  state.  •  Without  com- 
plying with  the  constitution  and  laws  of 
this  state  with  respect  to  foreign  corpora- 
tions, It  unlawfully  assumes  to  appropriate 
both  land  and  water  within  this  state.  This 
must  be  so,  because,  under  section  2,  art.  12, 
of  the  constitution 'Of  this  state,  no  corpora- 
tion In  existence  in  this  state  when  the  con- 
stitution is  adopted  shall  have  the  benefit  of 
Its  laws  without  filing  with  the  secretary  of 
state  an  acceptance  of  the  provisions  of  the 
constitution;  and  under  section  6  no  corpo- 
ration organized  out  of  the  state  shall  be  al- 
lowed to  transact  business  In  this  state  on 
conditions  more  favorable  than  those  pre- 
scribed by  law  for  similar  corporations  or- 
ganized under  the  laws  of  the  state.  Under 
section  9  no'  corporation  Is  allowed  to  do 
business  In  this  state  without  having  one  or 
more  places  of  business  therein,  with  an 
agent  upon  whom  process  may  be  served, 
nor  without  first  filing  a  certified  copy  of  Its 
articles  of  incorporation  with  the  secretary 
of  state.  Section  10  provides  that  no  cor- 
j>oratlon  shall  engage  In  any  business  other 
than  that  expresjly  authorized  In  Its  charter 
or  articles  of  Incorporation.  Section  2293, 
Comp.  Laws  Utah  1888,  as  amended  In  1896, 
and  sections  351,  352,  Rev.  St  1898,  express- 
ly embody  these  provisions  of  the  constitu- 
tion, and  prohibit  foreign  corporations  from 
doing  business  in  this  state  unless  they  have 
compiled  with  these  requirements  of  the 
law;  and  any  corporations  failing  to  so  com- 
ply with  the  provisions  of  the  law  are  not 
entitled  to  the  benefits  of  the  law  of  this 
state  relating  to  corporations.  The  appel- 
lant corporation  did  not  comply  with  the 
laws  of  this  state,  and  has  no  power  to  en- 
gage In  Its  business  of  mining  or  to  acquire 
any  water  rights  under  the  laws  of  this 
state.  A  corporation  of  Colorado  coming  In- 
to this  state  cannot  bring  with  it  powers 
with  which  It  Is  not  endowed  in  Colorado. 
It  can  only  have  an  existence  under  the  ex- 
press laws  of  the  state  where  it  is  created, 
and  can  exercise  no  power  which  is  not. 
granted  by  its  charter  or  some  legislative 
act.  The  appellant  corporation  never  filed 
-with  the  secretary  of  state  of  the  state  of 
Utah  a  copy  of  Its  articles  of  incorporation, 
by  either  name  under  which  it  was  incorpo- 
rated, and  never  accepted  the  laws  or  con- 
stitution of  Utah;  nor  has  it  appointed  any 
agent  or  fixed  any  place  of  business  within 
Che  state,  as  required  by  law.  The  defend- 
ant corporation,  therefore.  Is  not  entitled  to 
the  benefit  of  the  laws  of  this  state  with  ref- 
erence to  corporations.  State  v.  Southern 
Pac.  Co.  (La.)  28  South.  372;  Oregon  Ry.  & 
Nav.  Co.  v.  Oregonlan  R.  Co.,  130  U.  S.  1,  9 
Sup.  Ct.  409,  32  L.  Ed.  837;  Barse  Uve-Stock 
Cto,  V.  Range  Val.  Cattle  Co.  (Utah)  50  Pac. 
630.  Under  section  2339,  Rev.  St.  U.  S.,  even 
if  priority  of  possession  of  the  property  in 


question  was  shown  in  the  defendant  corpo- 
ration, still  its  right  to  locate  and  use  the 
water  or  land  is  not  recognized  or  acknowl- 
edged by  the  laws  of  this  state,  and  it  was 
not  in  a  position  to  question  the  right  of  the 
plaintiff  in  the  premises. 

5.  Appellant  Nunn  was  a  resident  of  Colo- 
rado,—the  general  manager  and  in  charge 
of  the  business  of  the  defendant  corporation 
both  In  Colorado  and  Utah.  The  chief  en- 
gineer, hydraulic  engineer,  and  officers  of 
the  defendant  corporation,  including  the 
president  and  attorneys,  consulted  with  and 
acted  with  him  with  respect  to  the  acts  per- 
formed with  reference  to  the  appropriation 
of  water  aud  In  making  the  improvements 
discussed  by  them  at  Hanging  Rock;  but  no 
plan  for  a  dam  at  Hanging  Rock  was  ever 
actually  made,  and  no  dam  was  constructed 
thei*e.  Throughout  the  whole  procedure  the 
board  of  the  defendant  corporation  was  the 
controlling  authority  for  and  with  whom 
Nunn  acted.  If  Nunn  bad  any  right,  It  was 
with  reference  to  the  smaller  power  located 
below.  The  dam  at  Hanging  Rock  was  to 
be  a  larger  power,  and  was  talked  about  In 
tlie  project,  but  it  was  not  constructed;  and 
the  ownership,  if  in  any  one,  was  In  the  de- 
fendant company,  which  was  Incapable  of 
acquiring  such  ownership.  While  the  testi- 
mony is  very  uncertain.  It  sufficiently  ap- 
pears that  whatever  was  done  by  Nunn  in 
the  appropriation  of  water  was  done  for  the 
use  and  benefit  of  the  defendant  company; 
and  he  cannot  be  treated  as  a  personal  claim- 
ant and  owner  of  the  easement  and  right  of 
way  in  controversy,  as  against  the  right  of 
way  as  acquired  by  respondent. 

6.  It  appears  that  Mr.  Ferguson  had  Settled 
upon  160  acres  of  unsurveyed  government 
land  situated  In  the  cafion  in  question,  above 
Hanging  Rock,  and  resided  there  in  1893.  In 
August,  1806,  defendant  Nunn  entered  into  a 
contract  to  purchase  said  land  after  Ferguson 
should  thereafter  acquire  a  homestead  title. 
In  December,  1886,  pending  this  action,  Fer- 
guson conveyed  to  Nunn  whatever  title  he 
had  in  the  land,  and  Ferguson  occupied  the 
land  until  his  death.  In  February,  1897;  and 
his  family  afterwards  succeeded  to  its  oc- 
cupation, and  were  made  or  became  parties 
to  the  action  to  condemn.  So  far  as  appears, 
defendant  Nunn  was  never  in  occupation  of 
the  land,  or  any  land  above  Hanging  Rock. 
Under  this  conveyance,  Nunn,  not  being  a 
bona  fide  settler,  nor  In  possession  of  the 
land,  would  take  no  right,  except  possibly  the 
Improvements,  as  against  the  right  of  way  of 
the  respondent.  Ferguson's  deed  to  Nunn  de- 
vested Ferguson  of  whatever  possessory  right 
be  had  in  the  land.  If  the  Ferguson  heirs 
thereafter  entered  thereon  In  their  own  right, 
their  possession  only  dated  from  the  death 
of  their  father.  In  February,  1897,  long  after 
the  respondent's  right  of  way  was  acquired. 
The  Ferguson  heirs  could  not  occupy  the 
government  land  in  their  own  right,  and  for 
Ferguson  or  Nunn;    nor  could  Nunn  home- 
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stead  this  land  by  proxy.  A  homestead  or 
squatter's  right  Is  a  personal  right,  and  the 
possession  under  It  must  be  personal.  Not 
having  obtained  any  right  by  contract  o^r 
deed  until  1806,  after  the  commencement  of 
this  suit,  and  after  the  g^rant  to  the  respond- 
ent bad  vested,  subject  to  the  payment  of 
damages  to  the  rightful  party  In  possession, 
if  any,  and  not  having  possession  or  the 
right  of  a  bona  flde  settler  under  the  act  of 
congress,  Nunn,  under  his  deed,  at  most,  sim- 
ply had  the  right  to  enter  upon  the  land  and 
take  the  improvements.  Having  no  title  or 
possession,  Nunn  was  not  entitled  to  dam- 
agea  As  held  in  Qulnby  v.  Conlan,  IW  U. 
S.  420,  26  L.  EU.  800,  a  party  settling  upon 
unsurveyed  government  land  who  in  good 
faith  complies  with  the  statutory  require- 
ments Is  entitled,  as  against  subsequent  set- 
tlers, to  pre-empt  the  land,  but  would  derive 
no  right  thereto  by  purchasing  the  claim  of 
a  prior  settler,  nnless  by  actual  entry  at  the 
proper  office  he  had  acquired  some  right 
thereto.  In  the  present  case  Nunn  had  made 
no  entry  at  the  proper  office,  and  had  no  pos- 
session of  the  land  or  right  of  possession 
against  the  respondent  Frisbie  v.  Whitney, 
g  WaU.  187,  19  li.  Ed.  668;  Yosemlte  Valley 
Casev  15  Wall.  77,  21  I*  Ed.  82;  Buxton  v. 
Traver,  130  U.  8.  232,  9  Sup.  Ct  509,  32  L. 
Ed.  920;  Moore  v.  Bessie,  43  Cal.  611;  Sproat 
V.  Durland  (Old.)  35  Pac.  682. 

Whether  any  damages  accrued  to  the  Fer- 
guson lidrs  at  the  time  the  summons  was 
served,  in  September,  1896,  under  section 
3599,  Comp.  Laws  Utah  1888,  and  Roberta  v. 
Railwe^  Co.,  Ii58  U.  S.  1,  15  Sup.  Ct  756,  30 
Ii.  Ed.  873,  we  are  not  called  upon  to  decide. 
The  damages  have  been  assessed  by  the  Jury 
and  paid,  and  no  appeal  has  been  taken 
therefrom  by  them. 

The  appellants  assign  many  errors  upon 
the  refusal  of  the  court  to  instruct  the  Jxary 
as  requested,  upon  the  instructions  given  to 
the  Jury,  and  upon  the  facts  found  by  the 
court.  Under  the  view  taken,  these  ques- 
tions become  unimportant,  as  neither  of  the 
appellants  were  injured  in  their  rights;  nor 
were  either  entitled  to  any  damages  under 
the  facts  shown  in  this  case.  The  instruc- 
tions were,  at  least,  as  favorable  to  the  ap- 
pellants as  they  had  a  right  to  expect 

Upon  the  whole  record,  we  And  no  reversi- 
ble error.  The  Judgment  of  the  district  court 
Is  affirmed,  with  costs. 

BABTCH,  C.  J.,  and  BASKIN,  J.,  concur. 


(m  Cal.  eez) 

BBCaLAMATION  DIST.  NO.  586  v.  HALL. 

(Sac.  706.) 
(Supreme  Court  of  California.    Feb.  26,  1901.) 
DRAINS— RECLAMATION    DISTRICT  —  IMPROVE- 
MENT    ASSESSMENTS— ACTIONS— LIMITATION 
—WAIVER— INSTALLMENTS— ACCEPTANCE. 
Under  Pol.  Code,  {  3466.  providing  that 
It   any   installment   of   an    assessment   due   a 
reclamation  district  shall  remain  unpaid  at  the 


expiration  of  20  days  from  the  date  of  the  or- 
der  directing  its  payment,  a  right  of  action  for 
the  entire  assessment  shall  accrue,  the  accept- 
ance by  the  district  of  an  installment  so  dt-Mn- 
qucnt  is  a  waiVer  of  its  right  of  action  thereun- 
der for  the  entire  assessment,  so  that  the  right 
of  action  for  the  remainder  of  the  assessment 
is  not  barred  in  3  years  from  the  time  such  in- 
stallment became  delinquent. 

Department  2.  Appeal  from  superior  oonrt 
Solano  county;  A.  J.  Buckles,  Judge. 

Action  t^  reclamation  district  No.  536 
against  J.  W.  Hall  to  recover  delinquent  as- 
sessments. From  a  Judgment  in  favor  of  de- 
fendant, plaintiff  appeals.    Reversed. 

■  Devlin  &  Devlin,  for  appellant  John  M. 
Gregory  and  W.  A.  Gett,  for  respondent  A. 
L.  Shinn,  amicus  curise. 

PER  CURIAM.  The  defendant  was  at  all 
times  named  in  the  complaint  the  owner  of 
lands  in  reclamation  district  No.  536.  The 
assessment  list  properly  made  and  certifled. 
was  filed  with  the  county  treasurer  of  the 
county  of  Solano  on  December  4,  1891,  where 
it  remained  for  more  than  30  days;  and,  the 
assessments  not  having  been  paid,  the  treas- 
urer of  said  county  retiimed  the  same  on  the 
11th  day  of  January,  1892.  to  the  board  of 
trustees  of  the  plaintiff.  The  trustees  at  va- 
rious times  made  calls  for  Installmmts  <hi  the 
various  assessments  so  made.  The  defendant 
paid  the  first  nine  calls  or  installments,  but 
paid  only  a  portion  of  the  tenth,  and  has 
wholly  refused  to  pay  the  eleventh.  More 
than  20  days  elapsed  after  the  eleventh  call 
before  the  commencement  of  this  action.  The 
eleventh  call  was  made  July  1,  189&  On  Oc- 
tober 12, 1897,  the  board  of  trustees  of  plain- 
tiff made  an  order  that,  by  reason  of  the  fail- 
ure of  the  defendant  to  pay  such  calls  or  in- 
stallments, the  whole  amount  of  his  said  as- 
sessment should  be  due  and  payable  at  once, 
and  that  an  action  be  commenced  for  the 
same.  This  action  was  commenced,  in  pur- 
suance of  said  order,  to  collect  the  balance 
due  by  defendant  on  bis  whole  assessment 
and  to  have  the  same  declared  a  lien  upon 
the  real  estate  owned  by  him  upon  which  the 
said  assessment  was  levied.  The  case  was 
tried  before  the  court,  and  findings  filed,  up- 
on which  Judgment  was  ordered  and  entered 
in  favor  of  defendant  Plaintiff  has  appealed 
from  the  Judgment  upon  the  Judgment  rolL 

The  question  here  is  as  to  whether  or  not 
the  Judgment  is  the  legal  condusion  from  the 
facts  found.  The  court  found  "that  on  Janu- 
ary 21,  1893,  the  said  board  of  trustees,  by  an 
order  duly  entered  on  the  minutes  of  said 
board,  determined  to  call  in  an  installment 
of  6^4  per  cent,  of  the  whole  of  said  assess- 
ment, to  wit  $566.26;  that  owing  to  the  said 
third  Installment  not  having  been  paid  with- 
in twenty  days  from  the  date  of  said  call, 
to  wit,  on  or  before  February  11.  1893  (but 
was  paid  March  2,  1893),  a  cause  of  action 
for  the  collection  of  the  same,  and  for  the 
whole  of  said  assessment  remaining  unpaiil 
against  the  land  of  said  defendant,  J.  W. 
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Hall,  to  wit,  75  per  cent,  thereof,  accrued, 
and  as  the  complaint  in  this  case  was  not 
filed  within  three  years  of  time,  reckoned 
from  February  11,  1893,  the  cause  of  action 
stated  in  the  complaint  is  barred  by  the  pro- 
ylslons  of  subdivision  1  of  section  338  of  the 
Code  of  ClvU  Procedure  of  the  State  of  Cali- 
fornia." The  call  of  January  21,  1893,  re- 
mained unpaid  for  some  20  days  after  the 
time  named  in  the  call;  and  the  court  below 
proceeded  upon  the  theory  that  a  cause  of 
action  accrued  thereupon  for  the  whole  as- 
sessment, and  as  the  suit  was  not  brought 
within  3  years  after  February  11, 1803,  it  was 
barred  by  the  provisions  of  section  338,  Code 
Civ.  Proc.  In  this  the  court  erred.  The 
amount  of  the  call  of  January  21,  1893,  was 
paid  March  2,  1893,  and  accepted  by  the 
plaintiff.  Thereafter  calls  were  made  for  in- 
stallments August,  1S93,  November,  1893, 
January,  1894,  September,  1891,  April,  1805. 
These  were  the  fourth,  fifth,  sixth,  seventh, 
eiebth.  and  ninth  installments.  They  were 
.U  paid  by  defendant  and  accepted  by  plain- 
tiff. It  is  provided  in  section  3466  of  the  Po- 
litical Code  as  follows:  "At  the  end  of  thir- 
ty days,  the  treasurer  must  return  the  list  to 
the  board  of  trustees  of  the  district,  and  all 
unpaid  assessments  shall  bear  legal  Interest 
from  the  date  of  the  return  of  the  list  to  said 
board,  and  shall  thereafter  be  collected  and 
paid  in  separate  Installments,  of  such 
amounts  and  at  such  times,  respectively,  as 
the  board,  from  time  to  time,  in  its  discretion, 
may,  by  order  entered  in  its  minutes,  direct; 
and  a  cause  of  action  for  the  collection  of  any 
such  installment  shall  accrue  at  the  expira- 
tion of  twenty  days  from  the  date  of  the  or- 
der directing  its  payment:  provided,  that  if 
any  such  installment  shall  remain  unpaid  at 
the  expiration  of  said  twenty  days,  then  the 
whole  of  the  assessment  against  the  land 
owned  by  the  person  falling  to  pay  such  in- 
stallment shall  become  due  and  payable  at 
once,  and  may,  In  the  discretion  of  the  board, 
be  collected  immediately.  In  one  and  the  same 
action."  Under  the  provision  of  the  said  sec- 
tion quoted,  tlie  installment  called  for  by  the 
order  of  January  21,  1803,  not  having  been 
paid  within  20  days  theronfter,  the  board  of 
trustees  could  have  regarded  the  whole 
amount  of  defendant's  assessment  as  due  and 
payable,  and  could  at  any  time  after  the  ex- 
piration of  said  20  days,  and  before  accepting 
payment  thereof,  have  commenced  an  action 
therefor.  But  by  accepting  the  amount  of 
said  installment  March.  2,  1893,  the  plaintiff 
waived  its  right  to  consider  the  whole  amount 
due.  If  after  March  2, 1S93,  and  before  mak- 
ing another  call  or  order  for  payment,  plain- 
tiff bad  brought  an  action  for  the  whole 
amount  of  the  assessment,  it  could  not  have 
maintained  it.  It  could  not  receive  the  pay- 
ment, and  at  the  same  time  claim  the  lieneflt 
or  advantage  it  might  gain  by  the  failure  to 
pay.  The  provision  was  inserted  for  the  ben- 
efit of  reclamation  districts,  and  to  lasure 
prompt  payment  of  installments  as  called  for 


by  the  board.  If  the  district  in  such  case  de- 
sires to  take  advantage  of  the  provision.  It 
must  do  so  before  It  has  received  the  money 
from  the  party  in  default  It  will  not  be  al- 
lowed to  take  the  money,  and  at  the  same ' 
time  take  the  benefit  or  advantage  arising 
from  the  money  not  being  paid.  It  Is  too  ele- 
mentary to  need  citation  of  authorities  that 
a  provision  in  a  promissory  note  that  the 
whole  amount  of  principal  shall  become  due 
upon  default  of  interest  is  waived  by  the 
payee  afterwards  accepting  the  interest  So 
a  provision  in  a  lease  that  it  shall  be  void 
If  the  rent  is  not  promptly  paid  when  due 
is  waived  by  the  acceptance  of  the  rent  by 
the  lessor  after  default.  The  same  principle 
applies  here.  The  defendant  was  Indebted  to 
the  plaintiff  for  the  entire  assessment,  pay- 
able in  installments  as  ordered  by  plaintiff's 
trustees.  The  statute  formed  part  of  the 
contract  and  is  to  l)e  read  into  it.  The  whole 
amount  by  the  assessment  became  due  plain- 
tiff upon  default  in  the  payment  of  the  third 
installment.  It  afterwards  accepted  the  'pay- 
ment Defendant  was,  by  the  Indulgence  of 
plaintiff,  allowed  to  make  the  payment  after 
default.  He  cannot  now  claim  advantage  by 
reason  of  the  indulgence  shown  him.  The 
Judgment  is  reversed,  and  the  court  directed 
to  enter  Judgment  for  plaintiff  upon  the  find- 
ings for  the  amount  due,  as  prayed  for,  and 
declaring  the. same  a  lien  i^jon  the  premises 
of  defendant,  and  directing  a  sale  thereof  to 
satisfy  the  claim  of  plaintiff. 


(131  Cal.  647) 
PEOPLE  V.  TAPIA.    (Cr.  683.) 

(Supreme  Court  of  California.    Feb.  21,  1901.) 

CRIMINAL  LAW— APPEAL— RECORD  —  OPINION 
OF  TRIAL  JUDGE  —  MURDKR  —  EVIDENCE  — 
SUFFICIENCY— NEW  TRIAL— CORPUS  DELICTI 
—CONFESSION— INSTRUCTIONS. 

1.  On  appeal  from  a  conviction  and  an  order 
denying  a  new  trial,  though  the  opinion  of  the 

I  trial  judge  attached  to  the  bill  of  exceptions 
Hhowed  clearly  that  a  new  trial  should  have 
I  been  granted  because  of  the  insufficiency  of 
I  the  evidence,  such  opinion  cannot  be  consider- 
^  ed  in  determining  whether  the  conviction  should 
I  be  set  aside,  since  it  is  not  a  part  of  the  rec- 
j  ord. 

I       2.  Deceased  was  found  among  the  rains  of 
I  his  house,  a  great  deal  of  his  bod^  consumed  by 
'  fire.     Tracks  of  a  horse  were  discovered  near 
the  burned  house,  which,  though  not  owned  by 
'.  defendant,  had  been  in  his  possession  a  few 
days  before.    There  was  evidence  that  a  purse 
■  found  on  defendant  had  l>een  tlie  property  of 
'  deceased,  thouEii  it  was  not  clearly  Identified, 
and   some   evidence   that   defendant   had    been 
seen  carrying  a  gun  which  bad  belonged  to  de- 
,  ceased,  though  he  was  not  clearly  identified  as 
the  person  seen  with  it.     An  Indian,   a  com- 
parative Htrantrer  to  defendant,   who  was  also 
i  an  Indian,  testified  that  defendant  confessed  to 
him  that  he  killed  deceased.     Held,  that  a  re- 
fusal of  a  new  trial  cannot  be  set  aside  on 
appeal,  since  it  cannot  be  said,  as  matter  of 
law,  that  there  was  no  evidence  to  sustain  a 
conviction  of  murder  in  the  first  degree. 

3.  T-'nder  Pen.  Code,  {§  1003,  1127,  providing 
that  the  court  must  state  all  matters  of  law 
necessary  for  the  information  of  tlie  jury,  and 
must  charge  on  any  points  Dertinent  to  the  is- 
sue if  requested,  it  was  error  to  fail  to  instruct 
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that  ia  dptermining  whether  fhpre  was  suffi- 
cient evidence  of  the  corpus  delicti  the  asserted 
confession  or  other  evidence,  which  did  not 
tend  to  prove  the  corpus  delicti,  but  merely 
tended  to  connect  defendant  with  the  crime 
charged,  could  not  be  considered,  though  the 
instructions  requested  on  such  question  were 
not  correctly  drawn. 

4.  %Vhere,'  in  a  prosecution  for  murder,  de- 
fendant's sole  defense  was  that  he  did  not  com- 
mit the  act,  it  was  error  to  instruct  that,  the 
commission  of  the  homicide  by  defendant  being 
proved,  the  burden  of  proving  circumstances  of 
mitigition  or  excuse  devolved  on  him,  since  it 
was  not  applicable  to  the  case. 

In  bank.  Appeal  from  superior  court,  San 
Diego  county;  J.  W.  Hughes,  Judge. 

Ramon  Tapla  was  convicted  of  murder  In 
the  flrst  degree,  and  appeals.    Reversed. 

George  H.  P.  Shaw,  H.  K.  Heffleman,  Nutt 
&  Shaw,  and  Neale  &  Goodbody,  for  appel- 
lant. Tlrey  L.  Ford  (Henry  A.  MelTln,  of 
counsel),  for  respondent 

McFARLAND  J.  The  defendant  was  con- 
victed of  murder  In  the  first  degree,  and  sen- 
tenced to  life  imprisonment.  He  appeals  from 
the  Judgment  and  from  the  order  denying  a 
motion  for  a  new  trial. 

The  appellant  Is  an  Indian,  evidently  un- 
lettered and  Ignorant  He  was  charged  with 
'  the  murder  of  one  Jacob  J.  Veltinger,  who 
was  a  somewhat  elderly  man,  and  lived  alone 
In  a  small  house  In  the  country.  On  July 
28,  1899,  his  nearest  neighbor,  Mr.  William 
Cooper,  discovered  that  Veltinger's  house  had 
been  burned  down  since  the  previous  day, 
and  found  among  the  rulna  the  dead  body 
of  Veltinger.  A  great  deal  of  his  body  had 
been  entirely  consumed  by  the  fire;  still  we 
think  It  was  sufficiently  Identified  as  the 
body  of  the  deceased.  But  the  evidence  of 
the  other  facts  necessary  to  make  full  proof 
of  the  corpus  delicti— that  Is,  that  his  death 
was  caused  by  criminal  means  used  by  an- 
other person,  and  not  by  his  own  act  or  by 
accident— was  very  slight  We  hardly  think 
that  any  Jury  would  have  found  that  a  mur- 
der had  been  committed  without  certain  evi- 
dence tending  somewhat  to  connect  appel- 
lant with  the  crime  charged,  and  particular- 
ly without  the  testimony  of  another  Indian, 
named  Francisco  (who  was  comparatively  a 
stranger  to  appellant),  to  the  effect  that  ap- 
pellant bad  made  a  confession  to  him  that 
he  (appellant)  killed  the  deceased.  Apart 
from  this  alleged  confession,  the  main  evi- 
dence relied  on  by  the  prosecution  consists  of 
some  testimony  that  tracks  of  a  certain  horse 
were  discovered  at  a  point  not  very  far  away 
from  the  burned  bouse,  and  at  other  points 
within  a  few  miles,  and  that  the  horse,  al- 
though owned  by  another  party,  had  been  a 
few  days  before  In  the  possession  of  appel- 
lant; some  testimony  that  a  purse  found  on 
appellant  had  been  the  property  of  the  de- 
ceased; and  some  testimony  that  appellant 
bad  been  seen  carrying  a  gun  which  had 
been  the  property  of  the  deceased.  The  tes- 
timony as  to  these  matters  was,  to  say  the 


least,  not  very  satisfactory;  and  tlieise  mat- 
ters. If  considered  as  proved,  are  not  very 
convincing  as  to  any  of  the  facts  necessary 
to  appellant's  conviction  of  murder. 

There  Is  in  the  bill  of  exceptions,  regularly 
settled  and  certified,  an  opinion  of  the  Judge 
before  whom  the  case  was  tried,  given  on 
denying  the  motion  for  a  new  trial,  from 
which  it  certainly  appears  that  he  ought  to 
have  granted  the  motion.  The  jndge  exam- 
ines the  evidence  in  detail,  and  clearly  shows 
that  In  bis  opinion.  It  was  not  sufficient  to 
warrant  the  verdict  He  shows  that  the 
purse  was  not  sufHclently  Identified  as  the 
purse  of  the  deceased,  that  appellant  was 
not  Identified  as  the  peraon  seen  with  the 
gun,  and  that  the  horse  tracks  do  not  "cat 
a  very  material  figure."  As  to  the  asserted 
confession  to  Francisco,  the  judge  says:  1 
do  not  see  how  anybody  can  possibly  read 
that,  or  hear  the  man  testify,  and  believe 
him  at  all.  I  do  not  give  It  a  particle  of 
credence.  He  is  an  enemy  who  Is  prosecut- 
ing the  defendant  He  Is  in  jail  himself. 
*  •  *  Then  as  to  that  confession,— If  I 
know  anything  about  weighing  evidence 
whatever,— after  reading  the  teErtimony,  that 
bears  external  and  internal  evidence  of  fal- 
sity from  beginning  to  end."  He.  then  speaks 
of  the  unreliability  of  the  testimony  of  cer- 
tain Indians  who  were  hostile  to  appellant 
and,  imagining  that  Francisco  was  on  trial 
for  the  murder  of  Veltinger,  shows  that  the 
facts  would  make  as  strong  a  case  against 
him  as  against  appellant,  and  says;  "There- 
fore I  say  the  evidence  Is  unsatisfactory." 
But  after  showing  clearly  that  the  evidence. 
In  his  opinion,  was  not  sufficient  to  warrant 
the  verdict,  he  questions  whether  "my  doubts 
amounted  to  such  reasonable  doubts  as  would 
warrant  the  court  In  setting  a^de  the  ver- 
dict on  the  ground  of  the  insufficiency  of  the 
evidence";  and  he  concludes  as  follows:  "I 
believe  I  shall  deny  the  motion,  and  let  the 
supreme  court  pass  on  these  questions."  But 
"these  questions"  were  questions  of  fact, 
over  which  the  trial  judge  had  full  jurisdic- 
tion; while  this  court  has  appellate  jurisdic- 
tion in  criminal  cases  "on  questions  of  law 
alone."  As  was  said  In  People  v.  Lnm  Yit 
83  Gal.  130,  23  Pac.  228:  "He  [the  trial 
Judge],  too,  had  to  be  satisfied  that  the  evi- 
dence, as  a  whole,  was  sufficient  to  sustain 
the  verdict  If  he  was  not  it  was  not  only 
the  proper  exercise  of  a  legal  discretion,  but 
his  duty,  to  grant  a  new  trial"  See,  also. 
People  V.  Knutte,  111  Cal.  453,  44  Pac.  166; 
People  V.  Baker.  39  Cal.  686;  People  v. 
Flood,  102  Cal.  330,  36  Pac.  6G3;  People 
V.  Chew  Wing  Gow,  120  CaL  298,  52  Pac. 
C5T.  The  sufficiency  of  the  evidence  is  a 
"question  of  law"  only  where  the  question 
Is  whether  there  Is  any  evidence  to  support 
the  verdict  or  whether  the  evidence  Is  so 
unsubstantiated  as  to  practically  amount  to 
no  evidence.  "That  the  defendant  may  move 
for  a  new  trial  on  the  ground  of  the  pre- 
ponderance of  the  evidence  In  his  favor  uyon 
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some.  Issue  ■which  Is  material  for  the  pros- 
ecution to  establish,  and  that  the  court  below, 
if  of  the  opinion  that  there  Is  such  prepon- 
ilerance,  should  set  aside  the  verdict,  is  a 
well  established  and  recognized  rule.  It  is 
also  settled  that  this  court  will  not  deal  with 
the  question  of  the  preponderance  of  evi- 
dence." People  V.  Ashnauer,  47  Chi.  98.  We 
are  not  unmindful  that  a  ruling  of  a  trial 
court  cannot  be  set  aside  here  merely  because 
a  wrong  reason  was  given  for  ,lt.  We  are 
aware,  also,  that  ordinarily  an  opinion  of  a 
lower  court  Is  not  the  subject  of  review 
here,  and  Is  not  a  legitimate  part  of  the 
record.  Therefore,  In  determining  the  ques- 
tion whether  the  trial  court  should  have 
granted  a  new  trial  on  the  ground  of  the 
Insufficiency  of  the  evidence,  we  must  dis- 
regard the  opinion  above  noted;  and,  thus 
looking  at  the  case,  we  are  not  prepared  to 
say  that,  as  a  matter  of  law,  there  was  no 
evidence  to  support  the  verdict.  But,  wltii 
the  (pinion  before  us,  we  cannot  avoid  a 
somewhat  strong  impression  that  the  de- 
fendant has  been  wrongfully  convicted  of 
the  high  crime  of  murder  In  the  first  de- 
gree; and  as.  In  such  a  case,  a  very  slight 
error  of  law  committed  during  the  trial 
might  have  Improperly  influeuced  the  jury, 
it  Is  our  duty  to  look  with  very  close  scrutiny 
Into  the  assignments  of  error.  Of  course, 
a  judgment  will  not  be  reversed  for  an  er- 
roneous ruling,  where  It  appears  that  it 
could  not  have  been  prejudicial  to  the  party 
who  complains  of  It;  but,  considering  the 
iwcullar  character  of  the  evidence  In  the 
case  at  bar,  It  cannot  be  said  that  certain 
errors  whIcL  we  shall  notice  were  not  prej- 
udicial. 

As  before  stated,  the  main  evidence  against 
the  appellant  was  his  alleged  confession  to 
the  witness  Francisco.  Of  course.  It  is  well- 
settled  law  that  the  corpus  delicti  must  be 
established  independently  of  evidence  which 
merely  tends  to  connect  the  defendant  with 
the  Clime  charged,  and  independently  of  any 
asserted  extrajudicial  admissions  or  confes- 
sions of  the  party  charged,  and  that  snch  ad- 
missions or  confessions  cannot  be  consider- 
ed as  evidence  of  the  corpus  delicti.  In  Peo- 
ple v.  Slmonsen,  107  Cal.  345,  40  Pac.  440, 
this  court  declared  the  rule  as  follows:  "The 
term  'corpus  delicti'  involves  the  elements  of 
crime,"  and  that  "defendant's  admissions 
cannot  be  used  to  establish  any  necessary 
element  in  the  commission  of  the  crime." 
See,  also.  People  v.  Thrall,  50  Cal.  415.  In 
Gray  v.  Commonwealth,  101  Pa.  St.  380,  the 
court  says:  "The  true  rule  In  such  cases  Is 
believed  to  be  this:  When  the  common- 
wealth has  given  sutflcient  evidence  of  the 
corpus  dtUicti  to  entitle  the  case  to  go  to  the 
Jury,  it  is  competent  to  show  a  confession 
made  by  the  prisoner  connecting  him  with 
the  crime.  Under  such  circumstances  the 
Jury  should  first  pass  upon  the  sufildency  of 
the  evidence  of  the  corpus  delicti.  If  It  sat- 
isfies them  beyond  a  reasonable  doubt  that 


the  crime  has  been  committed,  then  they  are 
at  liberty  to  give  the  confession  such  weight 
as  It  Is  entitled  to."  In  the  case  at  bar,  if 
It  be  considered  that  there  was  some  evi- 
dence of  the  corpus  delicti,  without  the  con- 
fession, which  entitled  the  case  to  go  to  the 
jury,  still  that  evidence  was  exceedingly 
slight,  and  It  is  highly  probable  that  the  jury 
considered  the  confession  in  determining  that 
the  corpus  delicti  had  been  sufficiently  prov- 
ed. In  Territory  v.  Farrell,  6  Mont  12,  9 
Pac.  536,  the  lower  court  had  Instructed  the 
jury  substantially  that  they  might  find  de- 
fendant guilty  upon  his  admissions  alone; 
and  the  appellate  court  reversed  the  judg- 
ment on  account  of  such  instruction,  and 
snld:  "There  was  other  evidence  from  which 
the  jury  might  have  found  the  corpus  delicti, 
yet  we  cannot  say  but  the  jury  might  have 
found  the  conviction  of  the  defendant  upon 
his  confessions  alone  under  this  Instruction 
for  their  guide."  In  the  present  case  the 
court  refused  to  give  certain  instructions  on 
this  subject  asked  by  appellant,  and  num- 
bered 4  and  6.  The  clear  purpose  of  these 
instructions  was  to  inform  the  jury  that  In 
determining  whether  the  crime  abarged  had 
been  committed  they  could  not  consider  the 
confession,  or  any  evidence  which  tended 
solely  to  connect  the  appellant  with  the  sup- 
posed crime.  Perhaps  neither  of  these  In- 
structions, when  closely- examined,  will  be 
found  to  be  absolutely  perfect;  but  we  think 
that  either  of  them  might  have  been  given 
without  any  prejudice  to  the  prosecution. 
By  instruction  4  the  court  was  asked  to  in- 
struct the  jury  that:  "If  •  •  •  you  are 
not  satisfied  beyond  a  reasonable  doubt 
whether  .Jacob  J.  Veitinger  met  his  death 
from  natural  or  accidental  causes,  or  from 
the  act  of  some  person,  you  cannot  consid- 
er any  evidence  Introduced  herein  for  the 
purpose  of  or  tending  to  connect  the  defend- 
ant with  the  crime  upon  which  he  is  now 
being  tried."  The  evident  purpose  of  this 
instruction  waa  to  tell  the  jury  that  in  deter- 
mining whether  the  corpus  delicti  had  been 
sufficiently  proven  they  should  not  consider 
evidence  which  tended  solely  to  connect  de- 
fendant with  the  crime,  and.  If  so  under- 
stood. It  would  have  been  correct;  but,  as 
there  might  be  evidence  which  tended  to 
prove  the  corpus  delicti,  and  also  to  connect 
the  defendant  with  the  crime,  the  Instruction 
Is  perhaps  subject  to  the  criticism  that  it 
does  not  distinguish  evidence  having  that 
double  character.  The  Instruction  numbered 
a  contains  a  correct  statement  of  the  mean- 
ing of  corpus  delicti,  and  the  kind  of  evi- 
dence necessary  to  establish  it  The  last 
paragraph  of  the  instruction  is  as  follows: 
"Alleged  confessions,  and  any  other  evidence 
the  purpose  of  which  Is  to  connect,  or  at- 
tempt to  connect,  the  accused  with  the  of- 
fense charged,  cannot  be  considered  by  you 
until  the  corpus  delicti  has  been  proved  to 
your  satisfaction  to  a  moral  certainty,  and 
beyond  a  reasonable  doubt"   This  Is  subject, 
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also,  to  the  same  criticism  as  that  above  no-' 
tlced  as  applicable  to  instruction  4.  But  we 
think  that  if,  in  the  opinion  of  the  court, 
these  Instructions,  as  offered  by  appellant's 
counsel,  did  not. aptly  or  with  perfect  cor- 
rectness state  the  principle  of  law  that  was 
evidently  intended,  it  should,  under  the  pe- 
culiar circumstances  of  this  case,  either  have 
modiHed  them  so  as  to  comply  with  its 
views,  and  given  them  as  modified,  or  should 
have  given  an  instruction  upon  the  subject 
In  Its  own  language.  A  court  is  not  always 
called  upon  to  instruct  on  a  point  when  not 
aaked  to  do  so,  and  ordinarily  counsel  can- 
not complain  of  the  refusal  of  an  instruction 
which  Is  not  perfectly  correct;  but  on  a  trial 
for  murder,  where  a  man's  life  or  liberty  is 
at  stake,  and  with  such  a  condition  of  evi- 
dence as  is  here  exhibited,  a  court  is  not  Jus- 
tified in  refusing  to  Instruct  at  all  upon  the 
paramount  and  vital  questions  in  the  case, 
simply  because  a  particular  form  of  instruc- 
tion asked  by  counsel  may  be  safely  refused. 
Sections  1003  and  1127  of  the  Penal  Code 
provide  that  the  court,  in  charging  a  Jury, 
must  state  to  them  "all  matters  of  law  nec- 
essary fojr  their  Information,"  and  must 
charge  "on  any  points  pertinent-  to  the  issue, 
if  requested  by  either  party."  In  the  case 
at  bar  the  defendant  certainly  requested  In- 
structions on  a  point  clearly  and  paramount- 
ly  "pertinent  to  the  Issue";  and,  considering 
tbe  t)eculiar  circumstances  of  this  case,  we 
do  not  think  that  the  court  was  justified  in 
Ignoring  tbe  point  entirely  on  account  of  the 
form  In  which  the  request  was  made.  We  do 
not  want  to  be  understood  as  saying  that,  as 
a  general  rule,  a  Judgment  will  be  reversed 
for  want  of  full  Instructions;  but  In  this 
particular  case  wc  do  not  see  how  the  Jury 
could  have  properly  come  to  a  conclusion 
without  an  instruction  that  in  determining 
whether  there  was  sutllcient  evidence  of  the 
corpus  delicti  they  could  not  consider  the  as- 
serted confession  or  other  evidence  which 
did  not  tend  to  prove  the  corpus  delicti,  but 
merely  tended  to  connect  the  appellant  with 
the  crime  charged;  and  yet  such  instruction 
was  not  given  in  any  part  of  the  charge,  al- 
though an  instruction  on  that  point  was  of 
the  higliest  Importance  to  a  proper  consid- 
eration of  lue  evidence  by  the  Jury.  The 
only  instruction  given  which  at  all  approach- 
ed tbe  point  was  appellant's  Instruction  No. 
2,  which  was  merely  to  the  effect  that  in  de- 
termining whether  the  remains  found  in  the 
ruins  "were  the  remains  of  tbe  body  of  Ja- 
cob J.  Vcitlnger"  they  could  not  consider 
evidence  tending  to  connect  the  appellant 
with  the  crlmiB  charged.  Under  the  insti-uc- 
tions  given,  the  Jury  were  at  liberty  to  con- 
sider the  confession  as  evidence  of  any  fact 
necessary  to  be  proven,  and  it  is  impossible 
to  say  that  they  did  not  so  consider  It;  in- 
deed, in  view  of  tbe  character  of  the  other 
evidence.  It  Is  highly  probable  that  the  con- 
fession was  the  main  evidence  upon  which 
they  found  that  a  crime  bad  been  commit- 


ted. An  instruction  on  this  subject  wag 
clearly  essential  to  a  proper  consideration  of 
the  evidence  by  the  jury;  and  we  think  that 
In  this  case  it  was  prejudicial  error  for  the 
court  not  to  give  such  instruction,  after  its 
attention  was  directly  called  to  the  point; 
and  that,  without  such  instruction,  tbe  ap- 
pellant did  not  have  a  fair  triaL 

We  think  that  it  was  also  prejudicial  er- 
ror, considering  the  nature  of  the  Issues,  to 
give  'the  following  instructions:  "Upon  a 
trial  for  murder,  tbe  commission  of  tbe  homi- 
cide by  the  defendant  being  proved,  the  bur- 
den of  proving  circumstances  of  mitigation, 
or  that  Justify  or  excuse  it,  devolves  upon 
him  unless  tlie  proof  on  tbe  part  of  the  pros- 
ecution tends  to  show  that  the  crime  com- 
mitted only  amounts  to  manslaughter,  or 
that  the  defendant  was  justified  or  excusa- 
ble. But  you  will  observe  m  tbis  connection 
that  the  burden  of  proof  thus  cast  upon  the 
defendant  Is  not  used  In  any  literal  sense. 
It  Is  not  necessary  that  the  defendant  shall 
in  tbis  matter,  more  than  in  any  otber,  prove 
affirmatively  that  be  did  not  Intend  such 
consequences.  It  Is  sufficient  that  it  appears 
to  your  understanding  by  testimony  given. 
by  Inferences  correctly  and  properly  drawn 
from  tbe  whole  of  the  testimony  in  the  case, 
that,  notwithstanding  the  burden  was  cast 
upon  bim,  there  still  exists  in  your  minds  a 
reasonable  doubt  of  bis  guilt."  Of  course, 
this  instruction  should  not  have  been  given, 
for  it  was  entirely  inapplicable  to  the  case. 
The  appellant  did  not  set  up  any  defense  by 
way  of  excuse  for  or  justification  of  an  al- 
leged act  He  denied  that  be  committed  the 
act,  and  tbat  was  bis  sole  defense.  Tbe  first 
part  of  the  Instruction  is  taken  from  section 
1105  of  the  Penal  Code,  and  is  applicable  only 
when  a  defendant  sets  up  circumstances  of 
mitigation,  excuse,  or  justification  of  an  ad- 
mitted or  proved  homicide.  But  tbe  Instmc- 
tion  goes  beyond  the  statute,  and  states  far- 
ther principles  not  applicable  to  tbe  case. 
Of  course,  a  judgment  will  not  be  reversed 
for  an  Instruction  containing  a  mere  abiitract 
principle  because  it  Is  not  applicable  to  tbe 
case,  where  it  appears  that  no  injury  was 
done.  But  can  that  be  said  in  tbe  case  at 
bar?  The  instruction  assumed  repeatedly 
the  fact  of  the  "commission  of  tbe  homicide 
by  the  defendant  being  proved,"  and  while 
the  Judge  may  not  have  intended  to  intimate 
that  there  was  proof  of  such  fact,  yet  the 
Jury  may  readily  have  understood  the  lan- 
guage used  to  have  that  meaning.  It  Is  diffi- 
cult to  Imagine  why  the  instruction  was  giv- 
en at  all,  and  It  cannot  be  said  that  It  might 
not  have  influenced  the  Jury,  and  thus  preju- 
diced tbe  appellant 

For  the  foregoing  reasons  the  jodgment 
must  be  reversed,  and  therefore  it  is  not  nec- 
essary to  consider  the  exceptions  to  tbe  very 
voluminous  charges  on  the  subjects  of  rea- 
sonable doubt  and  circumstantial  evidence, 
some  parts  of  which  are  at  least  doubtful 
It  win  be  assumed  that.  If  there  shall  be  an- 
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otber  trial,  the  Instructions  on  those  points 
will  be  confined  to  a  few  simple  propositions. 
In  conclusion  we  desire  to  say  that  this  de- 
cision is  Imsed  upon  the  very  peculiar  fea- 
tures of  this  case  as  above  shown,  and  that 
in  many  cases  the  errors  above  noticed 
would  not  call  for  a  reversal.  The  Judgment 
and  order  appealed  from  are  reversed,  and 
the  cause  remanded  for  a  new  trial. 

We  concur:  BEArrY,C.J.;  GAROUTTK, 
J.;  VAN  DYKE,  J.;  HARRISON,  J.;  HEN- 
SUAW.  J. 

(131  Cal.  635) 

HARDISON  T.  DAVIS.    (L.  A,  765.) 

(Supreme  Court  of  California.    Feb.  21,  1901.) 

BII^LS  AND  NOTES  —  INDORSEMENT  —  CROSS 
COMPLAINT  —  OVERRULING  DEMURRER  — 
HARMLESS  ERROR— EVIDENCE— ADMISSIBIL- 
ITY —  INDORSEMENT  BY  MISTAKE  —  AVER- 
MENT—gUPTICIENCY— QUESTION  OP  FACT- 
REVIEW  —  NEQLIOEJXCE  OP  DEPENDANT  — 
BURDEN  OP  PROOF— MISTAKE  OP  PACT— REA- 
SONABLE DILIGENCE. 

1.  Where,  in  an  action  against  an  indurser 
of  a  note,  he  answered  that  the  indorsement 
was  made  hj  mistalce,  and  without  considera- 
tion, and  also  iiled  a  cross  complaint  to  the 
same  effect  for  cancellation  of  the  indorsement, 
and  the  court,  sitting  as  a  jury,  found  in  de- 
fendant's favor  on  the  issue  raised  by  the  peti- 
tion and  answer,  an  order  overruling  plaintifTs 
demurrer  to  the  cross  complaint  was  not  prej- 
udicial to  plaintiff. 

2.  Where  defendant,  in  his  cross  complaint 
and  answer,  averred  that  he  indorsed  a  note 
sued  on  by  mistake,  an  objection  that  the  ques- 
tion as  to  how  be  came  to  sign  bis  name  on 
the  back  of  the  note  was  not  admissible  under 
the  pleadings  cannot.be  sustained. 

3.  Where  defendant  alleged  that  he  indorsed 
the  note  in  suit  by  mistake,  and  without  con- 
sideration, it  was  not  necessary  to  aver  that 
the  mistake  was  not  due  to  his  negligence. 

4.  Where,  on  an  issue  as  to  whether  defend- 
ant indorsed  th^  note  in  suit  by  mistake,  .and 
without  consideration,  defendant  testified  that 
he  indorsed  the  note  believing  it  was  another 
for  a  less  amount,  which  had  been  executed  by 
the  maker  to  carry  out  a  joint  enterprise  of 
the  maker  and  defendant,  evidence  as  to  wheth- 
er any  consideration  moved  from  the  maker, 
or  plaintiff,  the  present  holder,  to  defendant, 
for  indorsing  the  note  at  the  time  the  indorse- 
ment was  made,  was  properly  admitted. 

5.  A  decision  of  the  trial  court  on  a  question 
of  fact  will  not  be  reviewed  where  there  is 
substantial  evidence  to  support  it. 

6.  Where  defendant  averred  that  he  indorsed 
the  note  in  suit  by  mistake,  and  there  was  no 
evidence  that  the  mistake  was  caused  by  de- 
fendant's negligence,  the  burden  was  not  on 
.defendant  to  show  that  he  had  not  omitted  any 
legal  duty. 

7.  Under  Civ.  Code.  5  1577,  defining  a  mis- 
take of  fact  as  one  arising  from  an  unconscious 
ignorance  or  forgetfulness  of  a  foct,  past  or 
present,  material  to  the  contract,  that  defend- 
ant indorsed  the  note  in  suit  under  the  impres- 
sion that  he  was  indorsing  another  note,  exe- 
cuted by  the  same  maker,  to  be  used  tn  an 
enterprise  in  which  defendant  was  interested, 
constituted  a  mistake  of  fact. 

8.  Where  the  court  found  that  defendant's 
Indoraement  of  the  note  in  suit  was  made  by 
mistake,  and  without  consideration,  the  ques- 
tion of  reasonable  diligence  required  in  rescind- 
ing a  contract  has  no  application,  as  there  was 
no  contract  to  rescind. 


Department  1.  Appeal  from  superior  court, 
Ventura  county;  B.  T.  Williams,  Judge. 

Action  by  Edwin  Hardison  against  F.  B. 
Davis.  From  a  Judgment  iu  favor  of  defend- 
ant, and  from  an  order  denying  a  new  trial, 
plaintiff  appeals.    Affirmed. 

Blackstock  &  Bwing,  for  appellant.  To- 
land  &  Andrews  and  Orestes  &  Orr,  for  re- 
spondent. I 

PER  CURIAM.  Action  upon  a  promissory 
note  for  the  principal  sum  of  $832,  alleged  to 
have  been  made  and  executed  by  James  Mack 
to  plaintifC  on  December  28,  1804.  It  Is  also 
alleged  In  the  complaint  "that  on  or  about 
the  20th  day  of  June,  1S96,  the  defendant, 
Davis,  wrote  his  name  upon  the  back  of  said 
note,  to  give  It  credit,  and  delivered  the 
same  to  plaintiff."  Judgment  is  sought 
against  defendant  only,  Mack  not  being  a 
party  to  the  suit  Plaintiff  appeals  from  a 
Judgment  entered  against  him  and  from  an 
order  denying  a  new  trial. 

The  defendant  admits  that  be  placed  his 
signature  upon  the  back  of  the  note  on  the 
date  stated  in  the  complaint,  but  alleges 
that  bis  doing  so  was  the  result  of  a  mis- 
take; that  he  did  not  Intend  to  Indorse  the 
note  In  question,  but  did  intend  to  Indorse 
a  $400  note  given  on  that  date  by  plaintiff 
to  the  First  National  Bank  of  Santa  Paula; 
that  he  had  never  agreed  to  Indorse  the  note 
In  suit,  but  did  agree  to  help  to  obtain  $400 
from  said  bank  to  be  furnished  to  said  Mack 
that  he  might  go  on  the  racing  circuit  of  Cal- 
ifornia with  a  certain  race  horse  Jointly  own- 
ed by  plaintiff,  defendant,  and  said  Mack; 
that  In  pursuance  of  this  agreement  the  said 
$400  was  obtained  from  said  bank,  and  de- 
fendant wrote  his  name  thinking  that  he 
was  Indorsing  the  said  $400  note  given  to 
said  bank  for  said  last-mentioned  sum;  that 
be  Inadvertently  wrote  his  name  on  the 
wrong  note;  that  said  note  for  $_i00  was 
fully  paid  and  satisfied  by  the  plaintiff,  de- 
fendant, and  said  Mack  before  the  commence- 
ment of  this  action;  and  that  the  Indorse- 
ment by  defendant  of  the  note  in  suit  was 
without  consideration  therefor.  The  de- 
fendant pleaded  the  foregoing  facts  In  his 
answer  In  defense  to  the  action.  He  also 
set  up  the  same  facts  in  a  cross  complaint 
and  prayed  that  the  court  order  the  note  In 
suit  to  be  taken  Into  custody  of  the  court, 
and  Ills  name  be  canceled  therefrom,  and  that 
It  be  declared  that  cross  complainant  is  not 
liable  upon  said  note,  and  for  general  relief. 
Plaintiff  demurred  to  the  cross  complaints 
for  want  of  facts  to  constitute  a  cause  of 
cross  complaint  In  said  action.  This  demur- 
rer was  overruled,  and  plaintiff  answered 
said  cross  complaints.  A  trial  was  thereafter 
had  before  the  court,  a  Jury  having  been 
specially  waived.  The  defendant  testified 
to  the  facts  substantially  as  hereinbefore  set 
out.  The  findings  were  to  the  same  effect, 
and  the  Judgment  was  that  plaintiff  take 
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notbing,  that  defendant's  name  be  canceled 
from  the  note,  that  plaintiff  be  forever  es- 
topped from  bringing  any  action  against  de- 
fendant on  account  of  said  note,  and  that 
defendant  recover  his  costs. 

1.  There  was  no  error  prejudicial  to  appel- 
lant in  overruling  his  demurrer  to  the  cross 
complaints.  The  facts  stated  In  the  cross 
coqipUiluts  were  also  pleaded  in  the  answer 
as  a  defense;  and,  found  to  be  true,  they 
constituted  a  good  defense,  and  it  was  on 
account  of  those  facts  that  It  was  decreed 
that  plaintiff  take  nothing  In  the  action.  Ou 
the  complaint  and  answer  alone  the  court 
could  determine,  as  It  did,  from  the  evidence, 
that  the  signature  of  defendant  was  not 
binding  upon  him— First,  because  it  was 
made  by  mistake;  and,  second,  because  it 
was  given  without  consideration.  The  Judg- 
ment that  plaintiff  take  nothing  estopped 
him  from  maintaining  another  action  agiilnst 
defendant  on  this  cause  of  action.  The  sig- 
nature on  the  back  of  the  note  could  be  of  no 
further  value  to  plaintiff,  and  It  could  do  him 
no  barm  to  have  It  canceled.  The  error,  If 
any  was  made  in  overruling  the  demurrer  to 
the  cross  complaints,  was,  therefore,  without 
prejudice  to  any  substantial  right  of  appel- 
lant. 

2.  The  objection  to  the  question  asked  of 
defendant  as  to  how  he  happened  to  put  his 
signature  on  the  back  of  the  note,  based  on 
the  ground  "that  there  is  no  averment  of  a 
mistake  in  the  cross  complaint,"  was  prop- 
erly overruled.  There  was  such  an  averment 
In  the  cross  complaint,  and  In  the  answer 
also,  and  the  evidence  sought  was  relevant 
under  both.  It  was  not  necessary  to  allege 
that  the  mistake  relied  on  was  not  the  re- 
sult of  defendant's  negligence. 

3.  Against  the  objection  and  exception  of 
appellant  the  defendant,  as  a  witness,  was 
allowed  to  answer,  and  did  answer  In  the 
negative,  the  following  questions:  "Did  any 
consideration  ever"  move  to  you  from  either 
Hardlson  or  Mack  for  the  indorsing  of  this 
$832  note?  Was  there  any  consideration,  at 
the  time  you  Indorsed  this  note,  moved  from 
Hardlson  to  Mack  for  your  indorsement?" 
The  rulings  In  allowing  these  questions  to 
be  answered  were  not  erroneous.  The  wit- 
ness had  already  testified  fully  as  to  the  cir- 
cumstances under  which  he  wrote  bis  name 
on  the  back  of  the  note  in  suit,  and  as  to 
what  Induced  him  to  do  so.  This  testimony 
showed  that  there  was  no  consideration  for 
bis  indorsing  the  said  note;  and,  being  In  a 
position  to  know  the  ultimate  fact,  and  ap- 
pellant having  the  opportunity  to  cross-ex- 
amine him.  It  was  not  improper  for  him  to 
testify  directly  that  there  was  no  consider- 
ation. Kreuzberger  v.  Wlngfield,  96  Cal.  2."»1, 
31  Pac.  109.  The  other  objections  to  testi- 
mony are  not  of  sufficient  importance  to  re- 
quire special  notice.  It  is  sufficient  to  say 
that  there  was  no  error  prejudicial  to  appel- 
lant in  overruling  them. 

4.  Appellant  contends  that  the  finding  fa- 


vorable to  the  defense  of  mistake  la  witliont 
support  in  the  evidence.  Defendant  testified 
to  facts  which.  If  believed,  established  this 
defense  beyond  any  question.  And  in  sup- 
port of  the  finding  we  must  assume  that  de- 
fendant told  the  truth.  This  court  has  many 
tlmes  declared  that  It  would  not  interfere 
with  the  decision  of  the  trial  court  as  to  qn«?s- 
tions  of  fact,  where  there  was  any  substao- 
tlal  evidence  supporting  it  This  rule  is  not 
affected  by  the  degree  of  evidence  reqnirtd 
under  the  law.  It  is  left  to  the  trial  conn 
to  determine  whether  the  evidence  estab- 
lishes the  fact.  Just  as  it  is  left  to  that  conn 
to  say  where  the  preponderance  of  evidence 
is  In  other  cases.  Ward  v.  Waterman,  S5  Cal. 
488,  24  Pac.  930.  Even  In  criminal  cases, 
where  the  rule  of  proof  beyond  a  reasonable 
doubt  is  firmly  settled,  the  decision  of  the 
tribunal  before  which  the  witnesses  appear 
as  to  questions  of  fact  is  rarely  int^ifered 
with  by  the  appellate  court  There  Is  no  evi- 
dence that  defendant's  mistake  was  caused 
by  the  neglect  of  a  legal  duty  on  bis  part, 
and,  in  the  absence  of  any  evidence  on  the 
subject  the  presumption  is  against  any  neg- 
lect of  legal  ^uty.  There  Is,  therefore,  noth- 
ing in  appellant's  contention  based  on  the 
alleged  failure  of  defendant  to  make  a  nega- 
tive showing  on  this  subject.  Defendant's 
mistake  arose  out  of  "an  unconscious  igno- 
rance" of  a  present  fact.  Civ.  Code,  S  1577. 
The  case  of  Ruhl  v.  Mott  120  Cal.  668.  53 
Pac.  304,  does  not  contain  anything  applica- 
ble to  the  case  In  hand. 

The  facts  contended  for  by  the  respondent 
and  found  by  the  court  to  be  true,  estab- 
lished the  nonexistence  of  the  alleged  con- 
tract upon  which  the  action  was  based.  In 
other  words,  it  was  shown  that  there  was 
no  meeting  of  minds  in  the  matter,  and  that 
no  such  contract  ever  existed.  There  was. 
therefore,  no  contract  to  rescind;  and  the 
rule  of  reasonable  diligence,  etc.,  laid  down 
in  the  Code  as  applicable  to  cases  of  rescis- 
sion, finds  no  application  here. 

The  other  points  urged  by  appellant  are 
without  merit  '  The  Judgment  and  order  de- 
nying a  new  trial  are  affirmed. 


<m  csi.  «i) 
FLINN  et  al.  v.  MOWRT.    (S.  F.  l,eM.) 
(Supreme  Court  of  California.    Feb.  21,  1901.) 

Modification  of  Judgment  For  former  opin- 
ion, see  63  Pac.  724. 

PER  CURIAM.  The  Judgment  heretofore 
rendered  herein  is  set  aside,  and  the  following 
Judgment  Is  rendered  In  lieu  thereof:  That 
portion  of  the  Judgment  decreeing  a  lien 
against  the  lands  of  the  defendant  in  the  sum 
of  $238.76,  and  directing  a  sale  of  said  lands 
in  satisfaction  thereof,  is  affirmed.  The  Judg- 
ment against  the  defendant  for  the  sum  of  $1.- 
146,  with  interest  thereon,  for  the  paving  and 
curbing  of  Laguua  street,  Is  reversed,  and  a 
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new  trial  Is  ordered  of  the  issues  upon  which 
the  said  personal  Judgment  was  given.  The 
order  denying  a  new  trial,  so  far  as  it  applies 
to  the  issues  upon  which  the  judgment  was 
rendered  for  laying  the  sidewalk,  and  decree- 
ing a  lien  therefor,  Is  affirmed. 


(e  Cal.  Unrep.  «37) 

LATHUOPE  et  aL  v.  FLOOD.    (S.  F.  l,703.)i 

•{Supreme  Court  of  Olifomia.    Feb.  20,  1901.) 

PHYSICIANS  AND   SURGEONS  —  CONFINEMENT 
CASE— UNWARRANTED    ABANDON- 
MENT—DAMAGES. 

Defendant  was  employed  to  attend  plain- 
tiff during  her  first  confinement.  He  assumed 
charge  of  the  case,  visiting  plaintiff  at  inter- 
vals, until  he  deemed  it  the  proper  time  to  em- 
ploy instruments  to  aid  in  the  delivery  of  the 
child,  whereon  the  plaintiff  shranli  back  and 
screamed,  compelling  the  defendant  to  let  go 
the  instruments.  Defendant  threatened  the 
plaintiff  that  if  she  did  not  quit  screaming  he 
would  quit  the  case,  and  on  the  failure  of  a  sec- 
ond or  third  attempt  to  use  the  instruments  he 
abruptly  left  the  house.  This  was  at  midnight, 
and  it  was  an  hour  or  more  before  anotner 
physician  could  be  obtained,  who,  on  exumiua- 
tion,  found  that  plaintiff's  condition  waa  not 
such  as  to  require  the  use  of  instruments  just 
then.  Held,  that  a  verdict  of  $2,0<X)  was  not 
excessive  for  the  unwarranted  abandonment 
of  the  case  and  the  mental  suffering  occnsion- 
od  plaintiff  thereby. 

Department  2.  Appeal  from  superior  court, 
«;lty  and  county  of  San  Francisco;  William 
R.  Dalugerfield,'  Judge. 

Action  by  Margaret  A.  Lathrope  and  an- 
other against  P.  H.  Flood.  From  a  judg- 
luent  in  favor  of  the  plaintiffs,  the  defend- 
ant appeals.    Affirmed. 

Garret  W.  McEnerney,  for  appellant  Wm. 
S.  Barnes  and  Edgar  D.  Peixotto,  for  re- 
spondents. 

HENSHAW.  J.  This  Is  an  action  against 
H  physician  to  recover  damages  for  the  al- 
leged Injuries  occasioned  by  his  negligent  and 
unskillful  treatment  of  his  patient,  and  for 
Injuries  resulting  from  the  violation  of  his 
contract  of  employment  in  abandoning  her 
«ase,  and  leaving  her,  in  a  critical  period, 
without  proper  or  any  medical  attendance. 
The  case  was  tried  by  a  Jury,  which  ren- 
dered a  verdict  for  plaintiff  In  the  sum  of 
$2,000.  This  appeal  Is  taken  from  the  Judg- 
ment and  from  the  order  denying  the  defend- 
ant a  new  trial. 

The  defendant,  P.  H.  Flood,  a  practicing 
physician  In  San  Francisco,  was  employed  by 
the  plaintiffs  to  attend  Margaret  Lathroi>e  In 
her  prospective  confinement.  She  was  a 
young  married  woman,  and  pregnant  with 
her  first  child.  At  the  beginning  of  her  labor, 
Dr.  Flood  was  sent  for  and  attended.  He 
concluded  that  the  case  would  be  a  prolong- 
ed one,  and  went  away,  visiting  the  house 
at  intervals.  He  returned  on  the  evening 
of  the  27th  day  of  April,  and  after  examina- 
tion of  his  patient  decided  that  it  would  be  nec- 
essary to  employ  Instruments  to  aid  in  the 

<  Reversed  In  banc.    See  67  Pac.  6S3,  13S  Cal.  468. 


delivery  of  the  child,  and  that  the  time  for 
the  use  of  such  Instruments  had  arrived. 
He  therefore  ordered  the  attendant  nurse  to 
place  the  patient  in  proper  position,  and  In- 
serted the  Instruments;  whereupon  the  sick 
woman,  In  fear,  or  pahi,  or  both,  shrank  back, 
compelling  the  doctor  to  let  go  of  the  Instru- 
ments or  greatly  imperil  the  lives  of  both 
mother  and  child.  He  made  a  second  effort 
with  like  result,  and  perhaps  a  third,  though 
this  is  in  controversy.  He  testifies  that  he 
warned  the  woman  to  be  quiet,  and  explain- 
ed to  her  the  danger,  both  to  herself  and  un- 
born Infant,  occasioned  by  her  conduct,  and 
finally  told  her  that,  if  she  "did  not  quit,  ht 
would  quit."  Upon  the  part  of  the  plaintiff 
the  evidence  is  that  the  woman  was  suffer- 
ing excruciating  pain,  which  was  increased 
by  the  insertion  of  the  instruments;  that  she 
screamed,  whereupon  the  doctor  said:  "You 
quit  your  screaming.  If  you  don't  quit,  I'll 
quit."  Upon  the  failure  of  a  second  or  a  third 
effort  to  employ  Instruments,  the  defendant 
abruptly  l«ft  the  house,  without  a  word  of 
explanation  or  suggestion  to  any  one.  This 
was  about  midnight  The  husband  followed 
him  Into  the  street,  Imploring  him  to  return, 
and  not  to  leave  bis  wife  in  that  condition. 
The  defendant  refused.  "The  doctor's  reply 
was,  in  substance,  that  the  woman  screamed, 
and  be  was  not  used  to  working  for  women 
that  screamed.  The  doctor  also  said  that 
there  were  plenty  of  doctors  aroimd,  and 
that  I  could  go  to  the  Geroian  Hospital.  I 
said,  'I  know  you  cannot  get  doctors  from 
the  German  Hospital  at  this  time  of  night' " 
Mr.  Lathrope  asked  him  to  recommend  some- 
body, and  the  doctor  replied:  "You  can  get 
any  one  you  like.  Get  whoever  the  devil  you 
please.  I  am  not  going  back."  Then  be 
walked  away.  After  an  interval  of  an  hour 
or  more,  during  which  time  the  patient  was 
left  with  knowledge  that  the  physician  had 
abandoned  her,  and  without  any  medical 
attendance,  the  presence  of  another  physi- 
cian was  secured.  He  found  her  not  so  far 
advanced  in  iMrturitlon  as  to  require  the  use 
of  instruments  until  some  six  or  eight  hours 
afterwards,  when,  by  their  aid,  he  delivered 
her  of  an  infant,  which  lived  about  eight  min- 
utes. It  does  not  appear  that  defendant's 
treatment  of  the  case  up  to  the  time  of  his 
abandonment  of  It  was  either  negligent  or 
unskillful.  It  does  not  appear  that  undue 
physical  injuries  were  inflicted  by  his  treat- 
ment, either  upon  the  mother  o'r  the  child. 
If  either  suffered  in  this  respect  It  Is  demon- 
strated that  the  actuating  cause  was  the 
conduct  of  the  patient  in  moving  and  shrink- 
ing while  the  instruments  were  actually  in- 
serted. Upon  this  it  is  contended  by  appel- 
lant that  the  verdict  is  grossly  excessive,  and 
that  it  would  be  difficult  to  sustain  a  verdict 
even  for  nominal  damages.  But  other  con- 
siderations enter  Into  the  determination  of 
the  question.  It  Is  the  undoubted  law  that  a 
physician  may  elect  whether  or  not  he  wlU 
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give  his  services  to  a  case,  but,  having  ac- 
cepted his  employment,  and  entered  upon  the 
discharge  of  his  duties,  he  is  bound  to  devote 
to  the  patient  bis  best  skill  and  attention, 
and  to  abandon  the  case  only  under  one  of 
two  conditions:  First,  where  the  contract  is 
terminated  by  the  employer,  which  termina- 
tion may  be  made  immediate;  second,  where 
It  is  terminated  by  the  physician,  which  can 
only  be  done  after  due  notice,  and  an  ample 
opportunity  afforded  to  secure  the  presence 
of  other  medical  attendance.  Much  expert 
testimony  was  given  by  physicians  In  this 
case  to  the  effect  that  the  relation  of  confi- 
dence between  physician  and  patient  is  all- 
Importaut,  and  that  a  physician  is  juetifled  in 
abandoning  a  case  where  that  relationship 
does  not  exist  This  is  quite  true,  but  the 
circumstances  of  abandonment  are  equally 
Important  He  can  never  be  justified  in  aban- 
doning It  as  did  this  defendant,  and  the  facts 
show  a  negligence  in  its  character  amounting 
well-nigh  to  brutality.  A  young  woman  is  la 
the  throes  of  labor  with  her  first  child.  She 
is  suffering  apparently  not  only  the  natural 
travail,  but  something  more.  Her  condition 
Is  such  that  the  physician  has  decided  that 
the  time  to  employ  Instruments  to  aid  her 
delivery  is  at  hand.  He  does  employ  them; 
and  because  the  woman,  in  her  fear  and  an- 
guish, is  refractory,  he,  as  be  himself  testi- 
fied, "became  disgusted";  "he  was  not  a 
child,  to  be  trifled  with";  and. so  leaves  the 
house  in  the  dead  hour  of  the  night,  without 
time  or  opportunity  afforded  for  the  family 
to  procure  the  attendance  of  another  doctor. 
Such  conduct  evidenced  a  wanton  disregard, 
not  only  of  professional  ethics,  but  of  the 
terms  of  his  actual  contract  It  was  a  vio- 
lation of  that  contract  and  for  all  damages 
that  resulted  the  defendant  Is  Justly  respon- 
sible. Barbour  r.  Martin,  62  Me.  536;  Rltch- 
ey  v.  West  23  111.  385;  Lawson  v.  Oonaway, 
37  W.  Va.  15»,  16  S.  E.  564,  18  L.  R.  A. 
627.  The  plaintiff  testifies  that  her  physical 
sufferings  greatly  increased  after  the  doctor's 
departure,  and  while  she  was  thus  left  un- 
attended, What  her  mental  sufferings,  per- 
turbation, and  fear  were,  the  evidence  abun- 
dantly shows;  and.  Indeed,  it  was  most  nat- 
ural, under  the  existing  circumstances,  be- 
lieving she  was  going  to  die,  passing  through 
woman's  martyrdom  thus  unaided,  that  her 
mei^tal  anguish  should  have  been  most  acute. 
The  law  has  no  scales  by  which  to  measure 
with  exactness  such  mental  suffering  and  the 
refiex  effect  of  such  mental  suffering  upon 
the  physical  condition.  The  Jury,  for  the  in- 
juries suffered  by  plaintiff,  were  instructed 
that  in  fixing  compensatory  damages  they 
were  to  take  into  consideration  the  physical 
injury  and  suffering  and  the  mental  suffer- 
ing and  humiliation,  if  any,  caused  by  the 
defendant's  negligent  act  or  breach  of  con- 
tract. We  can  perceive  nothing'  excessive  In 
the  verdict  which  they  rendered,  and  nothing 
to  indicate  that  they  must  have  been  influen- 
ced by  imssiou  or  prejudice.    The  Judgment 


and  order  appealed  from  are  therefore  af- 
firmed. 


We  concur:    McFARLAND,  J.;  TEMPLE, 


J, 


iUl  Cat  <S) 

TUERS  v.  TUERS  et  al.    (S.  F.  1,«)6.) 
(Supreme  Court  of  California.    Feb.  20,  1901.) 

HUSBAND  AND  W1FH>— DIVORCE— FR-'VUDULENT 
CONVEYANCING— ASSIGNMENT  FOR  BEN- 
EFIT OP  CREDITORS. 

1.  Under  Civ.  Code,  §  3439,  declaring  that 
every  transfer  of  property  made  with  iotent  to 
delay  or  defraud  any  creditor  or  other  pers'ia 
on  his  jnst  demaod  shall  be  void,  the  trans^fer 
of  certain  property  by  a  husband  to  his  daugli- 
ter  after  his  wife  had  commenced  suit  for  di- 
vorce, but  before  himself  or  his  daughter  liad 
any  knowledge  of  such  action  or  its  contem- 
plation, was  valid. 

2.  A  woman  who  had  commenced  suit  for 
divorce  prior  to  her  husband's  conveyance  of 
his  property  to  his  daughter  had  no  rights  un- 
der Civ.  Code,  §  3457,  subd.  4,  providing  that 
an  assignment  for  the  benefit  of  creditors  U 
void  as  to  sach  creditors  if  the  assignor  ?<;- 
serves  any  interest  in  the  assigned  property  t>e- 
fore  all  his  existing  debts  are  paid,  sincu  she 
was  not  strictly  a  creditor,  nor  was  the  assi^- 
ment  one  for  the  benefit  of  creditors. 

Department  2.  Appeal  from  superior  court 
Santa  Clara  county;  W.  G.  liorJgan,  Judge. 

Action  by  Martha  J.  Tuers  against  William  U. 
Tuers  and  others.  From  a  Judgment  in  favor 
of  defendants,  plaintiff  appeals.    AtUrmed. 

J.  C.  Block,  for  appellant    Cbas.  H.  Bog^ 

for  respondents. 

HENSHAW,  J.  This  action  was  brongbt 
by  Martha  J.  Tuers,  divorced  wife  of  William 
6.  Tuers,  against  William  G.  Toers.  Grace 
Patterson,  his  daughter,  and  her  husband,  to 
obtain  a  judgment  declaring  null  and  void  a 
deed  and  transfer  of  his  property  made  by  de- 
fendant William  G.  Tuers  to  his  daughter. 
The  consideration  for  the  transfer  was  love 
and  affection,  "and  that  the  said  Grace  Patter- 
son shall  afford  and  give  to  me  a  home  in  her 
house  for  the  t«nu  of  my  natiunl  life."  Be- 
fore the  execution  of  this  Instrument  Martha 
Tuers  bad  commenced  her  action  for  divorce 
against  her  husband  on  the  ground  of  extreme 
.cruelty.  She  obtained  a  decree  awarding  her 
a  divorce  with  permanent  alimony  and  coun- 
sel fe^.  In  the  present  complaint  she  charges 
that  the  transfer  was  made  by  her  husband 
after  the  commencement  of  the  divorce  pro- 
ceedings, and  was  made  and  received-  with 
the  common  Intent  upon  the  part  of  the  gran- 
tor and  grantee  to  hinder,  delay,  and  defraud 
her  of  her  property  rights  In  the  divorce  ac- 
tion, and  that  by  reason  of  the  transfer,  and 
of  the  additional  fact  that  William  G.  Tuers 
has  no  otlier  property,  she  Is  in  fact  hindered, 
delayed,  and  defrauded  in  the  collection  of  her 
alimony  and  counsel  fees.  The  court  found 
that  at  tlie  time  of  the  deed  and  transfer 
neither  William  G.  Tuers  nor  Grace  Patter- 
son had  any  knowledge  or  information  that 
Mnrtha  J.  Tuers  had  begun  or  coutempUted 
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beginning  an  action  for  divorce,  alimony,  and 
counsel  fees  against  the  defendant;  and  that 
the  transfer  was  made  and  received  In  good 
faith,  and  for  a  valuable  consideration,  and 
without  the  Intent  upon  the  part  of  either 
party  thereto  to  hinder  or  delay  or  defraud  the 
plaintiff,  or  any  creditor,  or  any  other  person 
out  of  any  property  right  or  rights  whatsoever. 
Martha  Tuers,  at  the  time  of  the  commence- 
ment of  her  action  for  divorce  against  defend- 
ant, was  not,  in  strictness,  a  creditor.  Mur- 
ray V.  Murray.  115  Cal.  266,  47  Pac.  87.  She 
l)ecame  such  creditor  at  the  time  of  obtaining 
her  judgment  lilvermore  v.  Boutelle,  11 
Oray,  217;  Chase  v.  Chase,  105  Mass.  385; 
Burrows  v.  Purple,  107  Mass.  428;  Morrison 
V.  Morrison,  4»  N.  H.  69;  Tyler  v.  Tyler,  126 
ni.  536,  21  N.  B.  616;  Ullrich  v.  Ullrich  (Conn.) 
37  Atl.  393.  Plaintiff,  therefore,  cannot  bring 
her  case  within  the  provisions  of  subdivision 
4  of  section  3457  of  the  Civil  Code,  which  de- 
clares that  an  assignment  for  the  benefit  of 
creditors  is  void  as  to  such  creditors  if  the  as- 
signor reserves  any  interest  In  the  assigned 
property  before  all  his  existing  debts  are  paid. 
The  transfer  here  was  not  an  assignment  for 
tlie  benefit  of  creditors,  nor,  as  has  been  said, 
was  plaintiff  a  creditor  at  the  time  it  was 
made.  But,  upon  the  other  band,  plaintiff  had 
a  right  of  action  founded  upon  section  3439 
of  the  Civil  Code,  declaring  every  transfer  of 
property  made  with  Intent  to  delay  or  defraud 
any  creditor  or  other  person  of  his  just  de- 
mands to  be  void,  it  was  upon  this  section 
of  the  Code  that  the  action  was  based;  but 
before  recovery  may  be  had,  plaintiff  must  es- 
tablish the  material  averments  of  her  plead- 
ing, and  this,  under  the  findings  of  the  court. 
She  has  utterly  failed  to  do.  The  judgment 
and  order  appealed  from  must,  therefore,  be 
affirmed. 

We  concur:    McFARLAND,  J.;  TEMPLE, 


(Ul  Cal.  628) 

VOSBURG  V.  VOSBURG.    (U  A.  918.) 

(Supreme  Court  of  California.    Feb.  20,  1901.) 

APPBAIf— MOTION  TO  DISMISS— ORDER  OF 
COURT— REFUSAL  TO  OBEY. 

Defendant  appeals  from  a  judgment  grant- 
ing plaintiff  a  divorce,  from  an  order  denying  a 
motion  for  a  new  trial,  and  from  a  subsequeni: 
order  directing  him  to  t}rlng  one  of  the  minor 
children  from  New  Yorli  and  give  him  into  the 
oastodv  of  the  plaintiff.  Defendant  did  not 
obey  tiiis  order,  bat  kept  the  child,  and  stayed 
himself  ontslde  the  jurisdiction  of  the  court, 
for  the  purpose  of  preventing  the  execution  of 
the  judgment  of  the  court  with  regard  to  the 
custody  of  the  child  unless  such  judgment  were 
favorable  to  him.  Held  not  sufficient  ground 
on  which  to  dismiss  defendant's  appeals. 

In  bank.  Appeal  from  superior  court  Los 
Angeles  county;    Waldo  M.  York,  Judge. 

Action  by  Kate  S.  Vosburg  against  John 
S.  Vosburg.  From  a  judgment  in  favor  of 
plaintiff,  from  an  order  denying  a  motion 
for  a  new  trial,  and  from  an  order  grant- 
ing plaintiff  custody  of  minor  children,  de- 
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fendant  appeals.    Motion  to  dismiss  appeal. 
Denied. 

Works  &  Lee.  for  appellant  J.  S.  Chap- 
man and  Charles  Silent,  for  respondent 

McFABIiAND,  J.  This  case  is  before  us 
on  a  motion  of  respondent  to  dismiss  three 
appeals  of  appellant— from  the  Judgment, 
from  an  order  denying  a  motion  for  a  new 
trial,  and  from  an  order  made  subsequently 
to  the  judgment  modifying  the  decree  as  to 
the  care  and  custody  of  the  minor  children 
of  the  parties.  The  action  Is  for  divorce, 
brought  by  the  wife  against  the  husband, 
and  was  commenced  In  the  superior  court 
of  Los  Angeles  county,  in  this  state,  where 
the  parties  resided.  By  the  judgment  plain- 
tiff was  granted  a  divorce,  and  It  was  de- 
creed that,  of  the  three  minor  children  of 
the  parties,  plaintiff  should  have  the  custody 
of  the  two  younger,  and  defendant  the  cus- 
tody of  the  eldest,  a  son  named  Roydon.  It 
was  found  by  the  court  that  before  the  com- 
mencement of  the  action  defendant  had 
taken  the  boy  Roydon  to  the  state  of  Kew 
York,  upon  a  promise  to  plaintiff  that  he 
would  return  the  child  In  the  fall  of  the 
year  1888,  but  that  he  did  not  comply  with 
the  promise  and  had  kept  him  in  New  York; 
and  it  was  decreed  that  defendant  should 
bring  said  boy  back  to  Los  Angeles  and  keep 
him  within  the  jurisdiction  of  the  court,  and 
allow  the  plaintiff  to  have  his  society  at  cer- 
tain stated  times,  and  that  upon  defendant 
complying  with  that  part  of  the  decree  he 
should  have  at  stated  times  the  society  of 
the  two  children  whose  custody  was  award- 
ed to  plaintiff.  Defendant  made  a  motion 
for  a  new  trial,  and,  it  having  been  denied, 
be  appealed  from  the  judgment  and  from 
the  order  denying  said  motion.  Afterwards 
plaintiff  filed  a  petition  alleging  that  de- 
fendant had  not  brought  Roydon  back  to 
California,  but  still  kept  him  In  New  York, 
and  praying  for  further  direction  as  to  the 
control  of  the  children.  Defendant  appear- 
ed and  contested  the  petition;  and  the  court 
on  July  7,  1900,  made  an  order  giving  the 
custody  of  Roydon  to  plaintiff,  and  again  di- 
recting defendant  to  bring  him  to  California. 
From  this  order  defendant  also  appealed. 

The  present  motion  to  dismiss  these  ap- 
peals is  based  on  the  records  on  appeal,  and 
on  an  afildavlt  of  plaintiff  in  which  certain 
facts  are  stated,— the  most  Important  ones 
I  being  that  defendant  has  not  obejred  the  or- 
i  der  of  July  7th,  and  has  not  brought  the  boy 
:  Roydon  to  California,  or  within  the  jurisdic- 
tion of  said  superior  court;  that  his  refusal  to 
obey  said  order  Is  without  excuse;  that  he 
keeps  said  Roydon  in  New  York,  and  stays 
there  himself,  for  the  purpose  of  preventing 
said  superior  court  or  this  court  on  appeal, 
from  executing  or  compelling  obedience  to  the 
judgment  already  given,  or  to  any  judgment 
which  may  be  given  with  respect  to  the  cus- 
tody of  said  Roydon,  unless  it  be  agreeable 
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to  him;  and  that  be  Is  speculating  on  the  re- 
sults of  bis  appeals,  and  Is  thus  guilty  of 
contempt  of  courts.  It  further  appears  by 
the  affidavit  and  the  findings  of  the  court 
that  the  appellant  also  took  one  of  the 
younger  children  to  New  York  at  the  time  he 
took  Roydon,  and  that,  on  a  habeas  corpus 
proceeding  instituted  by  respondent  before 
a  New  York  coiurt,  the  custody  of  said  Roy- 
don was  awarded  to  appellant.  These  state- 
ments In  the  affidavit  of  plaintiff  constitute 
substantially  the  grounds  upon  which  the 
motion  to  dismiss  the  appeals  is  based.  The 
situation  as  above  set  forth  seems  to  afford 
the  appellant  some  advantage  which,  per- 
haps, a  party,  under  the  circumstances, 
.should  not  have;  but  we  canuot  see  that  It 
presents  any  legal  ground  for  dismissing  the 
appeals. 

In  determining  the  motion,  we  do  not 
-deem  It  necessary  to  pass  on  some  of  the 
points  made  by  appellant,— as,  for  instance, 
that  there  was  no  Jurisdiction  to  make  any 
■order  as  to  the  custody  of  the  child  out  of 
the  state;  that  pending  the  appeal  from  the 
judgment  there  was  no  authority  in  the 
court  to  change  it  by  the  order  of  July  7th; 
that  this  motion  depends  on  questions  of  fact 
which  were  litigated  at  the  main  trial,  and 
can  be  properly  considered  here  only  on  an 
appeal  from  the  judgment;  and  that  the  ad- 
judication of  the  New  York  court  on  habeas 
corpus  l»  conclusive  as  to  the  custody  of  the 
boy  Roydon.  Assuming,  for  the  purposes  of 
this  opinion,  that  respondent's  views  on 
these  matters  are  correct,  still  the  case  pre- 
sented does  not  warrant  a  dismissal  of  the 
appeals.  It  certainly  does  not  present  one 
of  the  grounds  for  dismissing  an  appeal  pre- 
scribed either  in  the  Code  or  the  rules  of  this 
-court,  and  It  seems  to  be  admitted  that  there 
Is  no  precedent  for  a  dismissal  for  the  rea- 
sons here  relied  on.  It  Is  contended  that 
there  should  be  applied  to  this  motion 
Jie  principle  upon  which  certain  appeals  In 
criminal  cases  have  been  dismissed,  because 
-the  appellant  had  broken  jail  and  disap- 
peared, but  this  contention  cannot  be  main- 
tained. In  People  v.  Redlnger,  55  Cal.  290, 
the  leading  ease  on  the  subject  in  this  state, 
many  of  the  authorities  are  reviewed,  and 
the  decision  Is  put  mainly  on  the  grounds 
that  a  criminal  action  can  proceed  only  when 
the  accused  is  In  custody,  either  actual  or 
constructive;  that  he  has  the  right  "to  ap- 
pear and  defend  In  person,  and  with  coun- 
sel," and  that,  although  our  Code  prescribes 
that  "the  defendant  need  not  personally  ap- 
pear In  the  appellate  conrt,"  still  "be  has 
no  longer  the  right  to  appear  by  counsel 
when  he  has  escaped  from  custody,  until  he 
has  returned  to  custody";  that  by  breaking 
jail  and  escaping  be  had  waived  the  right 
to  have  counsel  appear*"  for  him,  and  bad 
waived  his  right  of  appeal;  and  that  courts 
are  not  required  "to  encourage  escapes  and 
facilitate  the  evasion  of  the  justice  of  the 
state  by  extending  to  escaped  convicts  the 


means  of  reversing  their  convictions."  In 
such  a  case  the  defendant,  by  an  act  done 
after  Judgment,  has  so  changed  his  stacus  as 
to  make  the  execution  of  the  judgment  Im- 
possible. But  there  Is  no  snch  situation  in 
the  case  at  bar.  The  status  of  appellant  and 
of  the  boy  Roydon  Is  exactly  the  same  as  it 
was  at  the  rendition  of  the  Judgment  and 
order  from  which  he  appeals.  Whatever 
X>art  of  the  Judgment  was  enforceable  at  the 
time  it  was  rendered  and  at  the  time  the  ap- 
peals were  taken,  would  In  like  manner  be 
enforceable  upon  its  affirmance.  In  addition 
to  the  specific  grounds  for  dismissing  appeals 
prescribed  by  statute  and  rules  of  court,  an 
appeal  will  also  sometimes  be  dismissed 
where  it  clearly  appears  that  the  Judgment 
has  been  satisfied  or  the  case  settled,  so  that 
there  Is  no  dispute  remaining  between  the 
parties,  and  no  actual  controversy  pending; 
but  no  such  condition  appears  in  the  case  at 
bar.  And,  moreover,  we  cannot  see  any 
other  general  ground  upon  which  this  motion 
to  dismiss  can  be  placed.  The  motion  to 
dismiss  the  appeals  Is  denied. 

We  concur:    TEMPLE,  J.;  HESSELAW,  J.: 
QAROUTTE,  J.;  HARRISON,  J. 


031  Cal.  eu 

ROSE  et  al.  v.  MESMER  et  al.    (S.  F.  2.4r>5.l 

(Supreme  Court  of  California.    Feb.  20,  lOOl.i 

PRACTICE— INJUNCTION— SUPREME    COURT- 
ORIGINAL  JURISDICTION. 

Where  an  appeal  was  taken  to  the  suprem? 
court  from  a  judgment  decreeing  that  a  certain 
dam  was  maintained  without  authority,  sacli 
court  had  no  jurisdiction  to  grant  a  petition  for 
an  original  injunction,  alleging  that  certain  of 
the  defendants  had  threatened  to  enforce  tlie 
judgment  by  removing  the  dam,  and  would  do 
so  unless  restrained;  such  act  amounting  only 
to  a  threatened  trespass  by  the  parties,  involTing 
no  act  by  the  court. 

In  bank.  Action  by  Anderson  Rose  and 
others  against  Louis  Mesmer  and  others. 
Pending  an  appeal  from  the  judgment  there- 
in, Jos3  Antonio  Machado  applies  for  a  re- 
straining order.    Denied. 

Graves,  O'Melveny  &  Shankland,  Dunn  & 
Crutcher,  and  Lee  &  Scott,  for  petitioners. 
Clarence  A.  Miller  and  M.  J.  McGarrjr,  for 
respondents. 

HARRISON,  J.  Application  for  a  restrain- 
ing order.  The  superior  court  rendered  its 
Judgment  in  this  action  August  1,  1900.  and 
It  was  entered  of  record  August  6th.  By  the 
judgment  the  rights  of  the  several  parties  to 
the  action  In  certain  lands  described  therein, 
and  In  certain  waters  held  to  be  appurtenant 
to  said  lands,  were  defined  and  determined. 
It  was  also  adjudged  that  no  party  to  the 
action  has  any  right  to  maintain  a  certain 
('•am  then  existing,  or  any  dam  or  other  ob- 
struction in  the  channel  of  La  Ballona  creek, 
upon  parcel  No.  55  of  the  lands  descrii)ed  In 
the  decree,  or  to  divert  any  water  by  means 
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of  such  dam  or  other  obstruction  through  any 
portion  of  a  certain  ditch  denominated  the 
"Upper  Ditch,"  leading  from  said  dam  through 
and  over  a  portion  of  the  lands.  An  appeal 
•was  afterwards  taken  to  this  court,  and  an 
undertaking  In  the  sum  of  $300  filed  In  sup- 
port of  said  appeal.  An  application  Is  now 
made  to  this  court  on  behalf  of  the  appellants 
for  an  order  restraining  the  respondents 
from  removing  said  data,  or  any  part  there- 
of, upon  the  ground,  as  stated  in  said  applica- 
tion, that  at  the  time  of  the  rendition  of  the 
Judgment  the  dam  •was  upon  said  parcel  of 
land,  and  in  such  condition  as  to  divert  all 
the  •waters  of  the  creek  across  which  It  Is 
constructed,  and  still  remains  in  the  same 
condition,  and  that  by  means  thereof  the  pe- 
tioners  divert  and  convey  the  waters  upon 
their  lands;  that  certain  of  the  respondents 
"threaten  that  they  will  enforce  the  said 
judgment  by  entering  upon  the  said  land 
whereon  said  dam  Is  situated  and  removing 
the  said  dam,"  so  as  to  cause  all  the  waters 
of  the  creek  to  flow  elsewhere  than  upon  the 
lands  of  the  petitioners;  and  that  said  re- 
spondents will,  unless  restrained  by  an  order 
of  this  court,  enforce  said  decree  by  so  enter- 
ing •upon  said  lauds  and  removing  said  dam, 
and  win  prevent  your  petitioners  from  divert- 
ing the  waters  of  said  creek  by  means  of 
said  dam";  and  that,  in  case  said  dam  is  re- 
moved, said  petitioners  will  sustain  great 
damage.  The  petitioners  have  cited  several 
cases  in  support  of  their  motion,  wherein  this 
court  has  restrained,  the  superior  court  from 
enforcing  the  Judgment  appealed  from,  or 
set  aside  the  proceedings  taken  by  It  there- 
for, upon  the  ground  that  by  the  appeal  the 
power  of  the  superior  court  to  enforce  Its 
Judgment  was  suspended  until  the  determi- 
nation of  such  appeal.  But  in  each  of  these 
t.-ases  the  superior  court  was  Itself  seeking 
to  enforce  Its  judgment  by  some  process  Is- 
sued thereon,  or  by  proceedings  Instituted  for 
the  purpose  of  punishing  the  respondents  for 
contempt  in  disregarding  the  judgment  It 
does  not  appear  In  the  present  case  that  the 
superior  court  Is  attempting  to  enforce  Its 
judgment,  or  that  any  process  has  been  Is- 
sued for  that  purpose.  The  statement  In  the 
petition  that  the  respondents  threatened  to 
enforce  the  judgmeAt  "by  entering  upon  said 
land  whereon  said  dam  Is  situated,  and  re- 
•no^Hng  the  said  dam,"  does  not  Indicate  that 
the  court  is,  In  any  respect,  seeking  to  en- 
force Its  judgment.  Whether  the  appeal 
herein  has  the  effect  to  supersede  the  power 
of  the  court^  to  enforce  Its  Judgment  Is  not 
involved  in  the  present  proceeding.  It  does 
not  appear  that  any  application  has  been 
made  to  that  court  for  tills  purpose,  and.  In 
the  absence  of  any  action  by  it  'we  are  not 
called  upon  to  determine  whether  the  appeal 
has  such  effect  or,  if  It  has,  that  the  court 
would  disregard  It.  In  Ihilln  v.  Coal  Co.,  98 
<:!al.  304,  33  Pac.  123,  we  had  occasion  to 
consider  the  function  of  a  writ  of  superse- 
deas, and  the  power  of  this  court  to  control 


the  enforcement  of  a  Judgment  of  the  supe- 
rior court  after  an  appeal  therefrom  had 
been  taken.  It  was  there  held  that  the  writ 
Is  directed  to  the  court  whose  action  Is  sought 
to  be  restrained,  or  to  some  officer  of  that 
court  who  may  be  about  to  enforce  its  Judg- 
ment, and  is  limited  to  restraining  any  ac- 
tion under  the  authority  of  the  court  upon 
the  Judgment  appealed  from.  It  was  also 
said:  "The  writ  cannot  be  used  to  perform 
the  functions  of  an  Injunction  against  the. 
.parties  to  the  action  restraining  them  from 
any  act  In  the  assertion  of  their  tights  other 
than  to  prevent  them  from  using  the  process 
of  the  court  below  to  enforce  the  Judgment"' 
The  provision  in  section  949,  Code  Civ.  Proc., 
by  which  aii  appeal  in  certain  classes  of  judg- 
ments "stays  the  enforcement  of  the  Judg- 
ment," Is,  by  the  terms  of  the  section,  lim- 
ited to  "proceedings  in  the  court  below  upon 
the  Judgment,"  and  has  no  effect  elsewhere. 
If  the  respondents  have  no  right  to  remove 
the  dam,  their  act  in  so  doing  may  constitute 
a  trespass  for  which  the  petitioners  would 
have  their  remedy  In  the  proper  forum;  but 
It  Is  not  within  the  Jurisdiction  of  this  court 
to  Issue  an  original  injunction  to  prevent  the 
commission  of  a  trefspass.  The  principles 
declared  In  Dulin's  Case  must  control  the 
rights  of  the  parties  In  the  present  applica- 
tion.   The  application  is  denied. 

We  concur:  McFARI.AXD,  J. :  VAN  DYKE. 
J.;  GAROUTTE,  J.;  TEMPLE,  J.;  HEX- 
SHAW,  J. 


(131  Cal.  65«) 
SIMS  V.  PETALVMA  GASLIGHT  CO. 
(S.  F.  2,215.) 

(Supreme  Court  of  California.    Feb.  23,  1901.) 

CONTRACTS— VALIDITY  —  DIRECTORS  —  QUAN- 
TUM   MERUIT— evidence:— SUFFI- 
CIENCY—OAS  PLANT. 

1.  A  contract  made  on  behalf  of  a  corpora- 
tion, by  a  person  who  ia  its  president  and  one 
of  its  directors,  with  a  partnership  composed 
of  himself  and  another  person,  is  void,  since 
the  director  occupies  a  fiduciary  relation  to.  the 
corporation,  such  that  he  cannot  take  part  in 
any  transaction  where  he  has  an  interest  ad- 
verso  to  that  of  the  corporation. 

2.  Defendant  contracted  to  pay  plaintiff 
14,000  for  erecting  a  gas  plant  to  bare  a  ca- 
pacity of  3.000  feet  per  hour.  The  contract 
was  invalid,  and  suit  was  brought  on  a  quan- 
tum meruit.  The  capacity  of  the  plant  was 
between  1,000  and  2.000  feet.  There  was  no 
testimony  showing  the  value  of  the  labor  or 
materials  used  in  erecting  the  plant.  Held  not 
BUttiiMcnt  to  support  a  finding  that  $4,0CO  is 
the  rciisonable  vnlne  of  the  hibor  and  materials 
used  in  constructing  the  plant. 

In  bank.    Reversed. 

For  opinion  in  department,  see  02  Pac.  300. 

VAN  DYKE,  J.  The  complaint  In  this  ca.se 
contains  t-wo  cotmts.  The  first  declares  upon 
a  contract  In  writing  alleged  to  have  been  en- 
tered Into  'jetween  Harvey  J.  Lewelling  and 
Stephen  W.  Van  Syckel,  partners  in  business 
under  the  name  and  style  of  Lewelling  &  Van 
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Syckel,  and  the  defendant  gas  company,  Au- 
gust 20,  1896.  It  is  alleged  that  by  the  terms 
of  said  contract  Lewelllng  and  Van  Syckel 
agreed  to  build  and  erect  certain  water-gas 
apparatus  at  tbe  gas  works  of  said  defendant. 
In  Petaluma,  CaL,  for  the  purpose  of  manufac- 
turing gas  from  crude  oil,  or  distillate,  by  a 
process  known  as  the  "Van  Syckel  Water- 
Gas  System,"  the  work  to  be  done  and  the 
materials  to  be  furnished  at  the  expense  of 
the  said  Lewelllng  &  Van  Syckel,  and  the 
plant  to  hare  a  capacity  of  3,000  cubic  feet 
per  hour  of  22  to  23  candle  power  gas,  for 
which  It  Is  alleged  that  the  defendant  agreed 
to  pay  said  Lewelling  &  Van  Syckel  the  sum 
of  $4,000;  and  It  Is  further  alleged  that  the 
said  Lewelllng  &  Van  Syckel  constructed  said 
gas  plant  according  to  the  terms  of  said  agree- 
ment, and  that  thereafter,  and  before  the 
bringing  of  the  suit,  they  assigned  to  plaintiff 
all  their  right,  title,  and  interest  in  said  con- 
tract, and  that  no  part  of  the  contract  price 
had  been  paid.  The  second  count  is  in  the 
nature  of  a  quantum  meruit  for  work,  labor, 
and  services  performed  and  for  materials  fur- 
nished by  said  Lewelllng  &  Van  Syckel  to  and 
for  the  defendant  in  the  erection  and  construc- 
tion of  a  water-gas  apparatus  at  the  gas  works 
of  said  defendant,  the  reasonable  value  of 
which  work,  labor,  and  materials,  it  Is  alleged. 
Is  the  sum  of  $-1,000.  The  court  found,  among 
other  things,  that  the  said  S.  W.  Van  Syckel 
on  the  31st  day  of  July,  1896,  pui;chased  of 
I.  6.  WIckersham,  then  the  owner  thereof,  all 
the  stock  of  the  said  Petaluma  Gas  Company, 
except  five  shares,  for  the  sum  of  $16,500,  pay- 
ing thereon  the  sum  of  $1,000,  and  giving  his 
note  for  the  balance,  payable  in  two  years,  at 
6  per  cent.  Interest;  that  to  secure  the  pay- 
ment of  the  said  note  said  S.  W.  Van  Syckel 
transferred  the  said  stock  to  I.  G.  WIckersham, 
and  agreed,  as  a  further  security  for  the  pay- 
ment thereof,  to  erect  and  attach  to  the  said 
plant  of  the  said  Petaluma  Gas  Company  his 
water-gas  system;  that,  while  said  Van  Syck- 
el was  so  the  owner  of  the  stock  of  said  gas 
company  as  aforesaid,  the  defendant  entered 
into  the  agi-eement  set  out  In  the  plaintiff's 
complaint,  with  Van  Syckel  &  Lewelllng,  to 
construct  the  said  water-gas  system;  that,  the 
said  Van  Syckel  neglecting  to  pay  said  Indebt- 
edness to  said  WIckersham,  the  said  property 
subsequently  reverted  to  the  said  WIckersham, 
the  former  owner  thereof.  From  the  record 
It  appears  that  at  the  trial  of  the  cause  the 
written  contract  referred  to  was  Introduced 
on  behalf  of  the  plaintiff,  showing  that  the 
same  was  executed  by  Lewelling  &  Van  Syck- 
el, as  one  of  the  parties  thereto,  and  the 
Petaluma  Gaslight  Company,  by  8.  W.  Van 
Syckel,  president,  and  B\  A.  WIckersham,  sec- 
retary, as  the  other  party  thereto.  It  is  set 
forth  In  the  appellant's  oi)ening  brief,  and  not 
controverted  by  respondent,  that,  after  the 
cause  had  been  submitted  to  the  court  upon 
argument,  the  court  below  held  the  written 
■contract  to  be  Invalid,  It  appearing  to  have 
■been  executed  by  Van  Syckel,  as  president  of 


the  defendant  company,  on  the  one  part,  with 
himself  and  Lewelling  as  parties  of  the  other 
part;  but  the  court  nevertheless  found  that 
Lewelling  and  Van  Syckel  finished  and  com- 
pleted the  gas  plant  according  to  the  terms  of 
the  agreement  mentioned  In  the  first  cause  of 
action  pleaded  in  said  complaint.  It  also 
found  that  within  two  years  next  prior  to  the 
commencement  of  the  action  the  defendant  be- 
came Indebted  to  Lewelllng  &  Van  Syckel  in 
the  sum  of  $4,000  for  work,  labor,  and  services 
performed  by  them  In  the  erection  and  con- 
struction of  the  water-gas  apparatus  at  the 
gas  works  of  the  defendant,  and  for  material 
furnished  by  said  Lewelling  &  Van  Syckel  In 
and  about  said  work  at  the  special  instance 
and  request  of  said  defendant;  that  the  sum 
of  $4,000  is  the  reasonable  value  of  said  work 
and  labor  and  materials  so  furnished.  From 
the  judgment  entered  In  favor  of  the  plaintiff 
on  said  findings,  and  from  an  order  denying 
defendant's  motion  for  a  new  trial,  this  appeal 
la  taken.  . 

The  court  was  clearly  correct  In  holding 
that,  for  the  reasons  stated,  the  contract  in- 
troduced m  evidence  on  the  part  of  the  plain- 
tiff was  invalid.  Being  president  of  the  de- 
fendant corporation.  Van  Syckel  necessa- 
rily was  one  of  the  directors  thereof  (Civ. 
Code,  (  808);  and  as  such  he  occupied  a 
fiduciary  relation  to  the  corporation  and  its 
stockholders.  "A  trustee  may  not  use  or 
deal  with  the  trust  property  for  his  own 
profit,  or  for  any  other  purpose  unconnected 
with  the  trust,  in  any  manner."  Id.  {  2229. 
He  cannot  take  part  in  any  transaction  in 
which  he,  or  any  one  for  whom  he  acts,  has 
an  interest,  present  or  contingent,  adverse 
to  that  of  his  beneficiary.  Id.  §  2230.  In 
fact,  this  rale  did  not  have  its  origin  with 
the  Codes,  but  Is  much  older.  It  Is  against 
public  policy  to  permit  any  person  occupying 
fiduciary  relations  to  be  placed  In  such  a  posi- 
tion that  he  may  be  tempted  to  betray  his 
duty  as  a  trustee.  "Hence  the  mle  is  un- 
yielding that  a  trustee  shall  not  under  any 
circumstances  be  allowed  to  have  any  deal- 
ings with  the  trast  property,  with  himself,  or 
acquire  any  interest  therein.  Courts  will 
not  permit  any  investigation  into  the  fairness 
or  unfairness  of  the  transaction,  or  allow  the 
trustee  to  show  that  the  dealing  was  for  the 
best  interest  of  the  beneficiary."  WIcker- 
sham V.  Crittenden,  93  Cal.  29,  28  Fac.  788. 
In  Railway  Co.  v.  Blakie,  1  Macq.  461,  It  la 
said:  "So  strictly  is  this  principle  adhered 
to  that  no  question  Is  allowed  to  be  raised  as 
to  the  fairness  or  unfairness  of  the  contract 
80  entered  into.  It  obviously  is  or  may  be 
impossible  to  demonstrate  how  far  In  any 
particular  case  the  terms  of  such  a  contract 
have  been  the  best  for  the  interests  of  the 
cestui  que  trust  which  it  was  possible  to 
obtain.  It  may  sometimes  happen  that  the 
terms  on  which  a  trustee  has  dealt  or  at- 
tempted to  deal  with  the  estate  or  interests 
of  those  for  whom  he  is  a  trustee  have  been 
as  good  as  could  be  obtained  from  any  other 
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person;  they  may  eTen  at  the  time  have 
been  better;  but  still  so  inflexible  Is  the  rule 
that  no  Inquiry  on  that  subject  Is  permitted." 
See,  also,  Cook,  Stoct  &  S.  §  648;  Mor.  Prlv. 
Corp.  8  516;  Graves  v.  Mining  Co.,  81  Cal. 
303.  22  Pac.  6C5;  Berka  v.  Woodward,  125 
Cal.  119,  5T  Pac.  777. 

The  written  contract  being  out  of  the  way, 
the  question  was  not  whether  Lewelllng  & 
Van  Syckel  completed  the  gas  plant  accord- 
ing to  the  terms  of  that  agreement,  as  there 
Tvas  no  such  agreement  In  law  In  existence; 
but  the  real  question  was  what  work  and  la- 
bor was  performed  and  materials  furnished 
for  the  company  of  which  It  received  the 
benefit,  and  what  the  value  thereof  was, 
ivlthout  regard  to  any  express  contract  The 
plaintiff  could  not  recover  on  the  written  con- 
tract, but  he  might  recover,  as  upon  a  quan- 
tum meruit,  for  what  the  defendant  actually 
received  in  value.  But  the  evidence  does 
not  support  the  finding  that  the  plant  was 
finished  according  to  the  contract.  By  the 
terms  of  that  contract  the  plant  was  required 
to  have  a  capacity  of  3,000  cubic  feet  per 
hour,  of  22  to  23  candle-power  gas.  Van 
Syckel,  on  behalf  of  the  plaintiff,  testified 
that  It  required  two  hours  to  heat  the  plant 
so  that  it  would  make  gas,  and  then  it  would 
make  from  1,000  to  2,000  feet  until  heated 
again.  "The  ordinary  make,  however,  was 
from  1,000  to  1,500  feet"  Lewelllng,  also  on 
behalf  of  the  plaintiff,  testified:  "1  know  the 
capacity  of  the  machine  per  hour.  It  is  in- 
side the  amount  stated  in  the  contract."  He 
says  on  cross-examination  that  he  "tested 
the  capacity  and  found  'that  It  would  make 
from  1,000  to  1,500  feet  of  gas  per  hour;  that 
he  saw  it  make  that  amount  of  gas  two 
or  three  times."  Mr.  Chefflna,  witness  for 
the  plaintiff,  who  had  charge  of  the  plant 
testified  that  some  days  it  would  make  3,000 
feet,  and  sometimes  less,  taking  14  to  15  gal- 
lons of  oil  per  thousand  feet  William  Mills, 
witness  for  the  defendant  who  had  charge 
of  the  plant  from  the  first  testified  that  it 
would  not  make  3,000  feet  per  hour.  This  is 
the  substance  of  the  testimony  in  reference 
to  the  capacity  of  the  plant  constructed  by 
plalntitTs  assignors,  from  which  It  Is  seen 
that  It  does  not  support  the  finding  referred 
to.  There  Is  no  testimony  whatever  Intro- 
duced showing  the  amount  of  work  and  la- 
bor, either  In  number  of  days  or  value  of 
services,  or  the  amount  and  value  of  mate- 
rials furnished.  The  case  seems  to  have  been 
tried  entirely  upon  the  theory  of  the  valid- 
ity of  the  written  contract,  as  the  testimony 
introduced  related  to  that  only,  and  not  to 
that  of  the  second  count  on  the  quantum 
meruit  Defendant's  attorneys  sought  to  ob- 
tain testimony  in  reference  to  the  value  of 
the  plant  as  constructed,  and  asked  the  fol- 
lowing question  of  the  witness  Mills:  "Has 
this  plant  been  any  addition  to  the  original 
plant  for  making  gas,  or  adds  anything  to 
the  value  of  that  plant?"  This  was  objected 
to  by  the  plaintiCC  as  being  irrelevant,  incom- 


petent and  immaterial,  and  the  objection 
was  sustained.  Defendant  further  sought  to 
ascertain  which  machine— the  old  or  the  new 
one— would  make  the  best  and  cheapest  gas, 
and  the  same  objection  and  ruling  were  had 
thereon  as  to  the  other  question.  If  the 
question  before  the  court  was  whether  the 
written  contract  had  been  performed  or  not, 
the  objections  were  properly  sustained;  but. 
If  It  was  whether  the  defendant  had  received 
any  benefit  from  the  work  and  labor  perform- 
ed or  material  furnished,  the  questions  werb 
proper,  and  the  answers  thereto  should  have 
been  allowed.  The  finding  that  the  defend- 
ant became  indebted  to  Lewelllng  &  Van 
Syckel  In  the  sum  of  |4,000  on  account  for 
work  and  labor  performed  and  materials 
furnished  In  the  erection  and  construction  of 
water  gas  apparatus,  and  the  further  finding 
that  the  sum  of  $4,000  is  the  reasonable 
value  of  said  work,  labor,  and  material  fur- 
nished by  said  Lewelllng  &  Van  Syckel  to 
the  defendant,  have  not  nor  has  either,  any 
support  In  the  evidence.  Judgment  and  or- 
der reversed. 

We  concur:    TEMPLE,  J.;  HARBISON,  J. 

McFARLAND,  J.  I  concur  In  the  Judg- 
ment I  concur,  also,  in  the  opinion  of  Mr. 
Justice  VAN  DYKE,  except  that  part  of  It  In 
which  Is  discussed  the  general  proposition 
that  a  trustee  cannot  -deal  with  his  benefi- 
ciary. In  my  opinion,  the  rule  Is  stated  too 
broadly.  I  think  that  under  the  rule  the  con- 
tract here  involved  was  Invalid,  but  the  law 
as  declared  in  the  opinion  would  exclude 
exceptions  which  have  been  often  sanctioned. 

I  concur:    GAROtJTTB,  3. 


(131  Cal.  690) 

SOOVII-M:  v.  ANDERSON.    (S.  F.  1,677.) 

(Supreme  Court  of  C&lifomia.    Feb.  16,  1001.) 

INSOLVENCY— ATTACHMENT— TIMB— COM- 
PUTATION—CALENDAR  MONTH- 
DAYS— FRACTIONS. 

1.  Under  Insolvency  Act  1885,  p.  130,  8  21, 
proTidinp  that  an  attachment  is  dissolved  if 
leviDd  within  one  month  prior  to  the  commence- 
ment of  insolvency  proceedings,  the  commence- 
ment of  such  proceedings  is  an  act  within  Code 
CSv.  Froc.  i  12,  declaring  that  the  Umo  in 
which  any  ''act  provided  by  law"  is  to  be  done 
is  computed  by  excluding  the  first  day  and  in- 
cluding tile  lost;  as  the  latter  provision, relates 
to  acts  "permitted  by  law,"  and  not  merely  to 
acts  commanded. 

2.  Insolvency  Act  1895,  p.  139,  8  21,  provides 
that  an  attachment  is  dissolved  if  levied  within 
one  month  prior  to  the  commencement  of  insol- 
vency proceedings.  Code  Civ.  Proc.  8  12,  de- 
clares that  the  time  in  which  any  act  provided 
by  law  is  to  be  done  Is  computed  by  excluding 
the  first  day  and  including  the  last;  and  Civ. 
Code,  8  14,  Bubd.  4,  enacts  that  the  word 
"month"  means  a  calendar  month,  unless  oth- 
erwise provided.  Held,  that  the  rule  given  for 
the  computation  of  time  applied  in  computini? 
the  time  between  the  levy  of  an  attachment 
and  the  institution  of  insolvency  proceedings, 
and  fractions  of  a  day  would  not  be  considered, 
as  they  are  to  be  considered  only  in  determin- 
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ing  priority  of  events  happening  on  the  same 
day. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  8au  FrauclBco;  James  M. 
Troutt,  Judge. 

Bill  by  J.  J.  ScovlUe,  assignee  in  insol- 
vency, against  A.  Anderson,  to  quiet  title. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 

Reed  &  Nusbaumer  and  H.  W.  Hutton,  for 
appellant  Henry  N.  Beatty  and  W.  W.  San- 
derson, for  respondent. 

HEXSHAW,  J.  Upon  January  22,  1890, 
A.  Anderson,  defendant  and  appellant  here- 
in, commenced  an  action  in  the  superior 
court  of  the  county  of  Alameda  against  one 
William  Schmidt  to  recover  a  money  Judg- 
ment Thereafter,  on  the  24th  day  of  Jan- 
uary, at  the  hour  of  12:30  p.  m.,  he  caused 
an  attachment  to  be  levied  upon  certain  real 
estate  of  William  Schmidt,  a  member  of  the 
co-partnership  of  George  P.  Smith  &  Co., 
which  real  estate  is  situated  in  the  city  and 
county  of  San  Francisco.  At  the  hour  of 
4:20  p.  m.  of  the  24th  day  of  February,  1806, 
a  petition  was  filed  in  the  superior  court  of 
the  city  and  county  of  San  Francisco,  ask- 
ing that  the  partnership  of  George  F.  Smith 
&  Co.  be  adjudged  insolvent  An  adjudica- 
tion to  this  effect  was  given  on  the  17th  day 
of  November,  1896,  upon  which  day  ScovlUe, 
plaintiff  herein,  was  appointed  asdgnee. 
Meanwhile,  by  ordor  and  permission  of  the 
court  In  insolvency,  Anderson  was  allowed  to 
prosecute  his  action  then  pending  in  the  su- 
perior court  of  Alameda  county  to  a  judg- 
ment and  he  did  so.  He  subsequently  caused 
execution  to  be  issued  upon  his  Judgment, 
and  the  land  in  San  Francisco  upon  which 
the  attachment  had  been  levied  was  sold  on 
the  1st  day  of  September,  1896,  Anderson 
himself  being  the  purchaser  at  the  sale.  On 
the  5th  day  of  September,  1807,  he  received 
his  sherifTs  deed  for  the  land.  Upon  the 
29th  day  of  May,  1807,  ScovlUe,  as  assignee 
of  the  insolvent  co-partnership,  commenced 
this  action  to  quiet  title  to  the  land,  and  from 
the  Judgment  and  decree  so  quieting  the  as- 
signee's title  Anderson  appeals. 

Upon  his  appeal  he  presents  two  points  for 
consideration:  First,  that  Scovllle's  action 
Is  a  collateral  attack  upon  the  order  of  the 
superior  court  granting  Anderson  permission 
to  prosecute  his  action,  and  upon  the  Judg- 
ment and  execution  of  the  superior  court  of 
Alameda  county;  and,  second,  that  the  at- 
tachment in  the  action  prosecuted  in  the 
superior  court  of  Alameda  county  was  levied 
more  than  one  month  prior  to  tlie  initiation 
of  the  Insolvency  proceedings.  It  Is  con- 
ceded that  the  fee  of  the  property  was  In 
William  Schmidt,  and  tliat  all  of  Schmidt's 
title,  except  as  affected  by  the  lien  of  the 
attachment,  passed  to  the  assignee  under  his 
apiwintment,  so  that  the  asKlp;nee  took  title 
by  relation  as  of  the  24th  day  of  February, 


1806.  Insolvency  Act  1893,  p.  139,  {  21. 
Dambmann  v.  White,  48  Cal.  450.  It  is  like 
wise  unquestioned  that  an  attachment  uf 
the  property  of  an  insolvent  is  dissolved  by 
operation  of  law  if  levied  within  one  mouth 
prior  to  the  commencement  of  the  proeetnl- 
Ings  in  insolvency.  Insolvency  Act  1895,  p. 
139,  §  21;  Cerf  v.  Oaks,  59  Cal.  135.  Sec- 
tion 49  of  the  insolvency  act  provides  that  if 
the  amount  due  the  creditors  is  in  disputo. 
the  suit  by  leave  of  court  In  Insolvency  may 
proceed  to  Judgment  for  the  purpose  of  as- 
certaining the  amount  due,  which  amount 
may  be  proven  In  insolvency,  but  execution 
shall  be  stayed.  It  was  In  pursuance  of  this 
provision  of  tlie  Insolvency  act  that  the  or- 
der of  the  court  In  insolvency  was  made  per- 
mitting Anderson  to  prosecute  his  suit  to 
Judgment  and  It  does  not  appear  that  the 
order  was  any  broader  or  went  any  further 
than  this.  In  the  present  action  there  is  no 
controversy  over,  and  consequently  no  at- 
tack direct  or  collateral  upon,  the  sufBcienc.v 
of  the  Judgment,  nor  the  Justice  of  the  sum 
awarded.  The  respondent  assignee  admits 
Anderson's  right  to  prosecute  his  action  to 
final  Judgment.  His  contention  is  that  thi> 
attachmeut  lien  was  dissolved  by  operation 
of  law  by  virtue  of  the  fact  tiiat  Insolvency 
proceedings  were  commenced  within  one 
month  next  after  the  levy  of  the  attachment; 
that  the  attachment  lien  being  dissolved,  it 
was  not  merged  into  the  Judgment  obtained 
by  Anderson,  and  that  the  assignee's  title 
acquired  upon  the  24th  day  of  February, 
1806,  was  freed  from  the  lien  of  the  attach- 
ment and  absolutely  perfect;  that,  notwith- 
standing this,  the  existence  of  the  sherifTs 
deed  constituted  a  cloud  upon  his  title,  which 
he  Is  entitled  to  have  removed  by  a  court 
of  equity.  Upon  the  other  hand,  respondent 
concedes  that,  if  the  attachment  was  filed 
more  than  one  month  before  the  commence- 
ment of  the  insolvency  proceedings.  It  was 
and  continued  to  be  a  valid,  subsisting  lieu 
upon  the  property,  antedating  and  superior  to 
his  own  title,  a  lien  that  was  subsequently 
properly  disposed  of  by  execution  sale,  and 
that  the  question,  therefore.  Is  not  at  all  one 
of  collateral  attack  upon  a  Judgment  the 
validity  of  which  is  not  assailed,  and  the  suf- 
ficiency of  which  is  not  In  question,  but  is 
the  single  one,  namely,  did  the  assignee,  on 
the  24th  day  of  February,  1896,  acquire  a 
title  to  the  real  property  described  in  the 
complaint,  free  of  the  lien  of  the  attach- 
ment imposed  upon  said  property  by  the  levy 
of  January  24,  1806?  This  position  is  sound. 
Respondent  relies  upon  the  provisions  of 
section  21  of  the  insolvency  act  declaring 
that  the  "assignment  shall  dissolve  any  iit- 
tachnient  made  within  a  month  next  pr«'- 
ceding  the  commencement  of  the  insolvency 
proceedings."  Appellant  recognizing  that  the 
validity  or  invalidity  of  his  attachment  lien 
depends  upon  this  section,  Insists  that  in 
the  computation  and  measurement  of  time, 
to   protect   his   private   right,    the   law    will 
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regard  the  fractions  of  a  day,  and  that  be- 
tween 1:30  o'clock  in  the  afternoon  of  Jan- 
uary 24,  185X5,  and  4:30  o'clock  In  tlie  after- 
noon of  February  24,  1896,  more  than  one 
month  bad  elapsed,  and  that  his  attachment 
lien  was,  therefore,  not  dissolved.  In  meas- 
uring and  computing  time  it  has  been  the  rule 
from  a  vei-y  early  day  In  this  state  to  ex- 
clude the  day  upon  which  the  event  happen- 
ed,—a  rule  and  method  of  computation  differ- 
ing from  that  of  the  earlier  English  practice, 
which  was  the  inclusive  method,  imder  which 
the  time  began  to  run  upon  the  day  of  the 
happening  of  the  event.  Thus,  while  In  Peo- 
ple V.  Clark,  1  Cal.  408,  It  Is  said  that  the 
general  rule  seems  to  be  that  in  the  compu- 
tation of  time  from  an  act  done  the  day  of 
the  act  is  to  be  computed,  in  the  next  case, 
of  Price  V.  "Whitman,  8  Cal.  412,  the  exclu- 
sive rule  is  adopted,  and  it  Is  said:  "Of  late 
the  general  rule  of  construction  seems  to 
have  been  to  exclude  the  first  day;"  and  in 
Iron  Mountain  Oo.  v.  Halght  39  Cal.  540, 
-where  It  was  sought  to  have  the  court  re- 
turn to  the  earlier  or  Inclusive  rule,  it  is 
said:  "We  think  we  are  bound  by  the  grav- 
est considerations  of  public  order  and  securi- 
ty not  at  this  late  day  to  disturb  the  rule 
80  distinctly  and  authoritatively  settled." 
liMnally,  the  matter  was  definitely  put  at  rest 
by  a  provision  placed  In  the  Codes  to  the 
effect  that  "the  time  in  which  any  act  pro- 
vided by  law  is  to  be  done,  is  computed  by 
excluding  the  first  day  and  including  the 
last."  Code  Civ.  Proe.  i  12;  Or.  Code,  f 
10;  Pol.  Code,  §  12.  Still  further  as  bearing 
upon  the  question  we  have  in  section  14, 
subd.  4,  of  the  Civil  Code,  the  provision  that 
the  word  "month"  means  a  calendar  month, 
unless  otherwise  expressed.  Applying  these 
fixed  rules,  it  is  demonstrated  that,  if  the 
act  from  which  time  is  to  run  be  considered 
the  commencement  of  the  insolvency  proceed- 
ings, then  the  24th  day  of  February  Is  ex- 
cluded, and,  counting  backward  one  calendar 
month,  there  is  included  all  the  24th  day  of 
January,  upon  which  day  the  attachment 
was  levied,  and  the  attachment,  consequent- 
ly, was  levied  within  the  month.  The  same 
result  is  reached  If  the  Initiatory  act  be  con- 
:8idered  as  the  levying  of  the  attachment 
upon  the  24th  day  of  January,  by  which 
method  the  24th  day  of  .Tanuary  Is  excluded 
from  computation,  and  the  month  runs  to 
and  includes  all  of  the  JUth  day  of  February. 
To  this,  however,  objection  is  made  that  the 
filing  of  the  insolvency  proceedings  was  not, 
within  the  meaning  of  section  12  of  the  Code 
of  Civil  Procedure,  "an  act  provided  by  law 
to  be  done";  but  this  language  does  not  mean 
that  It  Is  an  act  the  doing  of  which  is  com- 
manded by  law.  It  applies  equally  to  ail  acts 
permitted  by  law,  of  which  certainly  this  is 
one.  The  analogy  In  the  case  of  the  time 
allowed  to  respond  to  a  summons,  as  to 
which  it  is  not  doubted  that  the  statute  ap- 
plies, Is  perfect.  The  party  upon  whom  serv- 
ice is  made  it  allowed  10  days  in  which  to 


plead.  There  is  no  compulsion  upon  him  to 
plead.  He  Is  merely  permitted  to  do  so  if  he 
wishes.  It  Is  an  act  provided  by  law  to  be 
done. 

But  it  Is  still  further  Insisted  by  appellant 
that,  having  due  regard  to  the  private  rights 
of  the  parties  litigant,  the  law  will  regard 
fractions  of  a  day.  The  principle  here  in- 
volved was  expressed  in  Iron  Mountain  Oo. 
V.  Haight,  supra,  as  follows:  "Fractions  of 
days  are  not  to  be  noticed,  unless  In  a  case 
in  which  it  becomes  necessary  to  ascertain 
the  relative  order  of  occurrences  happening 
on  the  same  day."  The  supreme  court  of  the 
United  States,  in  Bank  v.  Burkhardt,  100  U. 
S.  688,  25  L.  Ed.  706,  and  In  Township  of 
Louisville  V.  Portsmouth  Sav.  Bank,  104  TJ. 
S.  472,  26  L.  Ed.  775,  reviews  with  much 
care  the  authorities  and  the  learning  of  the 
law  upon  the  question,  and  voices  its  con- 
clusion as  follows:  "For  most  purposes  the 
law  regards  the  entire  day  as  an  Indivisible 
unit,  but,  when  the  priority  of  one  legal  right 
over  another  depending  upon  the  order  of 
events  occurring  upon  the  same  day  Is  in- 
volved, this  rule  is  necessarily  departed 
from."  Appellant  places  reliance  upon  the 
language  of  Main  v. 'Gllman  (C.  C.)  11  Fed. 
214,  quoted  with  approval  by  this  court  in 
Hoyt  V.  Railroad  Co.,  87  Cal.  610,  25  Pac.  100, 
1066,  where  it  Is  said:  "It  Is  insisted  that  the 
law  knows  no  fractions  of  a  day,  but  this 
ancient  maxim  is  now  chiefly  known  by  its 
exceptions.  When  private  rights  depend  up- 
on It,  the  courts  Inquire  Into  the  hour  at 
which  an  act  was  done,  or  a  decree  was  en- 
tered, or  an  attachment  was  laid,  or  any  title 
accrued."  But  the  principle  underlying  this 
language  is  easily  discerned.  Where  the  law 
requires  or  permits  an  act  to  be  done  wlth'i 
a  statutory  period  of  time  or  number  of  days, 
the  question  becomes  one  simply  of  the  meas- 
urement of  time,  and,  so  measuring  time,  the 
first  day  is  excluded,  all  of  the  last  day  in- 
cluded, and  fractloDs  of  days  are  totally  and 
universally  disregarded.  The  acting  party 
has  all  of  the  last  day  within  which  to  pro- 
ceed. But  where  the  question  before  the 
court  Is  one  where  the  determination  of  pri- 
vate rights  depends  upon  the  order  in  point 
of  time  of  the  performance  of  two  or  more 
acts  usually  done  upon  the  same  day,  the 
courts  are,  of  necessity,  required  to  deter- 
mine the  priority  and  sequence  of  these 
events,  and  to  this  end  always,  as  of  need 
they  must,  consider  parts  and  fractions  of 
days.  No  one,  for  example,  would  consider 
that  a  defendant  upon  whom  a  summons  had 
been  served  at  10  o'clock  in  the  morning  was 
In  default  because  his  answer  was  not  filed 
until  4  o'clock  of  the  afternoon  of  the  tenth 
day.  Upon  the  other  hand,  where  the  ques- 
tion Is  that  of  priority  of  time  In  the  levy  of 
two  or  more  attachments,— the  recording  of 
deeds  and  the  like,— the  actual  time  of  per- 
formance becomes  the  essential  question,  and 
fractions  of  days  are  scrupulously  regarded. 
Of  this  latter  class  of  cases  was  that  of  Hoyt 
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r.  Hallway  Co.,  supra,  the  facts  being  that 
a  rule  of  this  court  provided  that.  If  the 
transcript  was  on  file  when  notice  was  given 
of  a  motion  to  dismiss  the  api)eal  for  failure 
to  file,  that  fact  should  be  a  sufficient  answer 
to  the  motion.  The  transcript  in  that  case 
was  filed  upon  the  day  the  motion  was  serv- 
ed, but  some  hours  after  service.  In  resist- 
ing the  motion  to  dismiss,  it  was  urged  that 
the  law  would  not  regard  fractions  of  a  day, 
and  that  the  appellant  was  in  time,  therefore, 
if  his  transcript  was  filed  at  any  hour  upon 
the  day  of  the  service  of  the  notice.  It  was 
Id  answer  to  this  that  tlie  language  of  the 
federal  court  above  quoted  was  employed.  It 
was  thus  not  a  question  where  fractions  of 
a  day  were  considered  in  the  measurement 
of  time,  but  merely  where  they  were  con- 
sidered to  determine  the  priority  of  the  hap- 
pening of  one  of  two  acts.  Price  v.  Whit- 
man, supra,  and  Iron  Mountain  Co.  t.  Haight, 
supra,  were  both  cases  where  the  measure- 
ment of  time  was  under  consideration.  In 
both  it  was  urged  that  fractions  of  days 
should  be  regarded.  In  both  the  question 
was  considered,  and  the  fractions  rejected. 
The  other  cases  relied  upon  by  appellant  will 
be  found  upon  examination  to  be  those  where 
the  question  was  not  of  measurement  of 
time,  but  a  determination  as  to  the  priority 
of  the  order  of  events  occurring  on  the  same 
day.  The  case  at  bar,  then,  involves  the 
question  of  the  measurement  of  time,  as  to 
which  it  is  clear  that  the  law  will  not  regard 
fractions  of  days,  and  that  the  attachment 
lien  was,  therefore,  avoided  by  the  initiation 
of  the  Insolvency  proceedings  upon  the  24th 
day  of  February.  The  same  conclusion  was 
reached  by  the  supreme  court  of  Connecticut 
in  a  parallel  case  arising  under  its  Insolvency 
act.  Miner  v.  Manufacturing  Co.,  62  Oonn. 
410,  26  AU.  643.  The  Judgment  appealed 
from  is  therefore  affirmed. 


We  concur:    TEMPLB,  J.;  McFABLAND, 


J. 


(131  Cal.  612) 

CITY  AND  COUNTY  OF  SAN  FRANOISOO  v. 
LA  SOCIETE  FRANCAISE  D'EPARGNES 
KT  DB  PREVGYANOE  MUTUELLE.  (S. 
F.  1,541.) 

(Supreme  Court  of  California.    Feb.  19,  1901.) 

TAXATION  —  SOLVENT   CREDITS  —  SECURITY— 

NONTAXABLE  SECURITY— SUPPLE- 

MBNTAL  ASSESSMENT. 

1.  Under  Const,  art.  13,  f  1,  declaring  that 
moneys,  credits,  bonds,  stoclis,  and  things  ca- 
pable of  private  ownersliip  shall  be  taxed,  out- 
standing loans  are  taxable  notwithstanding 
that  they  are  secured  by  pledge  of  nontaxable 
personal  property. 

2.  Where  a  corporation  had  returned  a  sworn 
statement  of  its  property,  which  was  listed 
and  assessed  to  it,  and  toe  taxes  thereon  col- 
lected, an  additional  assessment  of  property, 
not  contained  in  the  list,  was  properly  made 
thereafter;  the  previous  assessment,  based  on 
the  verified  list,  not  preventing  the  assessor 
from  malting  another  assesnmeut  of  property 
that   has   escaped    assessment;     Pol.    Code,    i 


38S5,  declaring  that  no  assessment  shall  be 
illegal  because  not  completed  within  the  time 
required. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  J.  C.  B.  Hebbard,  Judge. 

Action  by  the  city  and  county  of  San  Fran- 
cisco against  La  Societe  Francalse  d'Epargnes 
et  de  Frevoyance  Mutuelle.  From  a  Judgment 
in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Stanly,  McKlnstry,  Bradley  and  McKinstry, 
for  appellant  Alfred  Fnhrman,  for  re^wnd- 
ent 

GRAY,  a  This  is  an  action  to  recover  $5,- 
851.60  alleged  to  be  due  to  plaintm  from  de- 
fendant as  taxes  for  the  fiscal  year  ending 
June  30,  1897,  on  solvent  credits,  admitted  to 
be  owned  by  defendant,  aggregating  $348,721, 
and  secured  by  nontaxable  stocks  and  bonds. 
Plaintiff  had  Judgment  for  the  full  amount  de- 
manded, from  which  defendant  appeals,  and 
urges  aa  the  grounds  thereof— First,  that  the 
credits  are  not  taxable,  because  they  are  se- 
cured by  pledge  of  property  not  taxable;  sec- 
ond, the  assessor  had  no  right  or  power  to  as- 
sess the  said  credits,  because  defendant  had 
already  handed  in  a  sworn  statement  of  its 
property  for  said  fiscal  year,  which  was  listed 
to  it,  assessed,  and  the  taxes  thereon  collected 
by  the  assessor  (It  all  being  personal  property), 
and  the  said  credits  wete  not  included  in  said 
statement  nor  in  said  assessment,  but  In  an 
additional  assessment,  made  by  the  assessor 
subsequent  to  payment  made  by  defendant  as 
aforesai4«..aiid  not  based  on  any  sworn  state- 
ment 

1.  We  are  of  the  opinion  that  loans  or  sol- 
vent credits  secured  by  pledge  on  nontaxable 
property  are  taxable.  Section  1  of  artlde  13 
of  the  constitution  provides  that  "all  property," 
with  certain  exceptions  therein  stated,  "shall 
be  taxed  in  proportion  to  its  value."  It  fur- 
ther provides  that  the  word  "property"  as 
used  in  said  "article  and  section"  shall  indude 
"moneys,  credits,  bonds,  stocks,  dues,  fran- 
chises and  all  other  matters  and  things,  real, 
personal  and  mixed,  capable  of  private  owner- 
ship." The  admitted  credits  or  outstanding 
loans  of  defendant  come  clearly  within  the 
above  constitutional  definition  of  "taxable 
property,"  and  the  fact  that  such  loans  are  se- 
cured by  pledge  of  nontaxable  personal  prop- 
erty In  no  way  affects  the  question. 

2.  The  assessor  was  not  bound  by  the  veri- 
fied list  of  property  furnished  by  defendant, 
but  it  was  his  duty  to  assess  to  defendant  any 
of  its  property  that  had  for  any  reason  escaped 
assessment  This  question  Is  set  at  rest  and 
the  reasons  given.  In  People  v.  National  Bank 
of  b.  O.  MllU,  123  Cal.  53,  55  Pac.  685;  Sav- 
ings &  Loan  Soc.  v.  City  &  County  of  San 
Francisco  (Cal.)  C3  Pac.  665.  The  power  of 
the  assessor  to  make  a  supplemental  assess- 
ment embracing  newly-discovered  property 
cannot  be  limited  or  In  any  way  affected  by 
the  previous  assessment  based  on  the  verified 
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list  made  by  defendant.  It  is  the  duty  of  the 
assessor  to  assess  all  the  property  for  the  cur- 
rent fiscal  year,  and  this  duty  continues  so 
long  as  the  assessment  hooks  of  such  current 
year  are  under  his  control,  and  whenever  he 
discoTers  property  that  has  up  to  that  time 
escaped  assessment  he  should  list  and  assess 
It  to  the  owner  in  the  manner  provided  In  the 
Political  Oode.  No  assessment  is  illegal  "be- 
cause the  same  was  not  completed  within  the 
time  required  by  law."  Pol.  Code,  §  3885. 
We  advise  that  the  judgment  be  affirmed. 

We  concur:    HAYNKS,  C;   CHIPMAN,  C. 

PBR  CURIAM.  For  the  reaaons  given  in 
the  foregoing  opinion,  the  Judgment  Is  af- 
firmed. 

(131  Cal.  618) 

HELLINGS  et  al.  v.  DUYALL  et  al. 

(S.  F.  »73.) 

(Supreme  Court  of  California.    Feb.  20,  1901.) 

APPEAL    AND    ERROR— MOTION    TO    DISMISS- 
FORMER  MOTION— SLANDER  OP  TI- 
TLEJ-ISSUES— JUDGMENT. 

1.  Under  Oode  CSv.  Proc.  §  182,  providing 
that,  if  an  application  for  an  order  made  to  a 
court  in  which  an  action  is  pending  is  refused, 
no  subsequent  application  tor  the  same  order 
shall  be  made  except  to  a  higher  court,  a  mo- 
tion to  dismiss  an  appeal  will  not  be  consider- 
ed after  a  former  motion  to  dismiss  has  been 
denied. 

2.  In  an  action  for  slander  of  plaintiffs'  title 
to  certain  real  estate,  a  defendant's  answer  de- 
nied all  allegations  of  the  complaint,  alleged 
ownership  in  her,  and  prayed  for  costs,  and 
that  plaintiffs  take  nothing  by  reason  of  their 
complaint.  On  the  trial  no  evidence  was  of- 
fered on  behalf  of  plaintiffs.  The  judgment,  in 
addition  to  the  relief  demanded  by  defendant, 
adjudged  that  plaintiffs  were  not  and  that  de- 
fendant was  the  owner  of  the  land.  Bcld,  that 
80  much  of  the  judgment  as  related  to  the  title 
to  the  land  was  erroneous,  since  plaintiffs'  title 
was  only  incidentally  involved  in  the  action, 
and,  on  their  failing  to  offer  any  evidence,  ceas- 
ed to  be  involved  in  any  way,  and  defendant's 
title  was  not  involved  in  the  action  or  defense. 

Commissioners'  decision.  Department  2. 
Aw)eal  from  superior  court,  city  and  county 
of  San  Francisco;  James  M.  Troutt,  Judge. 

Action  by  W.  B.  Helllngs  and  others 
against  Henrietta  Duvall  and  others.  From 
a  Judgment  for  defendant  Henrietta  Duvall, 
plaintifFs  appeal.    Modified. 

For  former  appeal,  see  61  Pac.  335. 

T.  M.  Osmont  and  Chas.  H.  Hubbs,  tot  ap- 
pellants. Henry  S.  Foote  and  Sidney  M.  Van 
Wyck,  Jr.,  for  respondent. 

SMITH,  C.  Action  for  slander  of  plain- 
tiffs' title  to  certain  real  estate.  The  com- 
plaint, besides  stating  In  detail  the  facts  con- 
stituting the  slander,  alleges  the  plaintiffs' 
ownership  of  the  property  described.  The 
answer  of  defendant  Duvall  denies  all  the 
allegations  of  the  complaint,  and  alleges  own- 
ership In  her.  The  prayer  of  the  answer  is 
for  costs,  and  that  plaintiffs  "take  nothing 
by  reason  of  their  complaint."    On  the  trial 


no  evidence  was  offered  on  behalf  of  the 
plaintiffs.  The  Judgment,  besides  granting 
the  relief  demanded,  further  adjudges  that 
the  plaintiffs  are  not,  and  that  the  defendant 
Duvall  is,  the  owner  of  the  lands  described 
In  the  complaint  and  Judgment.  There  waa 
a  motion  to  dismiss  the  appeal  on  the  ground 
of  the  omission  of  certain  parts  of  the  Judg- 
ment roll  from  the  transcript,  including  the 
answer  of  defendant  Crittenden;  and,  the 
motion  coming  on  to  be  heard,  the  appeal 
was  dismissed  June  7,  1897,  as  to  that  de- 
fendant, and  on  December  8th  of  the  same 
year  the  motion  denied  as  to  the  other  re- 
spondent. 51  Pac.  33.5.  This  disposes  of  the 
motion  to  dismiss  the  appeal,  and  it  would 
be  Improper  for  us  to  reconsider  It.  Code 
Civ.  Proc.  i  182.  The  appellants  seek  by 
this  appeal  to  have  the  Judgment  modified  by 
omitting  the  adjudication  as  to  the  land,  and 
we  have  no  doubt  they,  are  entitled  to  this 
relief.  The  plaintiffs'  title  was  only  inci- 
dentally involved  In  the  action,  and,  on  their 
falling  to  offer  any  evidence,  ceased  to  be  In 
any  way  Involved.  The  defendapt  Duvall's 
title  was  not  Involved  either  In  the  action  or 
defense,  and  the  allegations  of  her  answer 
on  that  point  were  surplusage.  The  adjudi- 
cation of  title  In  her  favor  was  beyond  the 
scope  of  the  action  or  defense,  and  therefore 
erroneous.  The  defendant  Crittenden  is  in 
no  way  interested  in  this  question,  and  the 
dismissal  of-  the  appeal  as  to  him  does  not 
affect  it.  We  advise  that  the  Judgment  be 
modified  by  striking  therefrom  the  third, 
fourth,  and  fifth  paragraphs  thereof,  the  first- 
named  paragraph  commencing  with  the 
words,  "Good  cause  therefor  appearing.  It  Is 
ordered,  adjudged,"  etc.,  and  the  last  ending 
with  the  words,  "45  feet  to  the  point  of  com- 
mencement" and,  as  thus  modified,  that  the 
Judgment  be  afllrmed. 

We  concur:    GRAY,  0.;  COOPER,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  Is  modi- 
fied by  striking  therefrom  the  third,  fourth, 
and  fifth  paragraphs  thereof,  the  first-named 
paragraph  commencing  with  the  words, 
"Good  cause  therefor  appearing.  It  Is  order- 
ed, adjudged,"  etc.,  and  the  last  ending  with 
the  words,  "45  feet  to  the  point  Of  commence- 
ment," and,  as  thus  modified,  the  Judgment 
is  affirmed. 


(131  Cal.  63») 
WARNER  BROS.  00.  v.  FREUD  et  al. 
(S.  F.  2,248.) 

(Supreme  Court  of  California.    Feb.  21,  1901.) 

APPEAL— JUDGMENT— DISMISSAL— PAYMENT 
—ESTOPPEL. 

1.  Where  a  judgment  creditor  has  refused  to 
acknowledge  a  sum  paid  to  be  a  satisfaction  of 
the  judgment,  he  is  thereby  estopped  from  as- 
serting, in  a  motion  to  dLsmiss  an  appeal  from 
the  judgment,  that  the  judgment  hft.s  been  sat- 
isfied, and  the  controversy  is  at  an  end. 
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2.  An  appeal  will  not  be  dismissed  on  the 
ground  that  the  judgment  appealed  from  has 
been  satisfied  by  payment  of  the  sum  due  there- 
on, unless  such  payment  was  by  way  of  com- 
promise, or  with  an  agreement  not  to  pursue 
an  appeal. 

Department  2.  Apiieal  from  superior 
court,  city  and  county  of  San  Francisco; 
Edward  A.  Belcher,  Judge. 

Action  by  the  Warner  Bros.  Company 
against  Tiny  Freud  and  others.  From  a 
Judgment  for  the  plaintiff,  defendants  ap- 
peal.   Motion  to  dismiss.    Denied. 

W.  S.  Goodfellow  and  W.  B.  Bosley,  for  ap- 
pellants. Hart  H.  North  and  Henry  E.  Mon- 
roe (W.  B.  Treadwell,  of  counsel),  for  re- 
spondent 

PER  CURIAM.  The  respondent  moves  to 
dismiss  the  appeal  upon  the  ground  "that, 
after  the  taking  of  said  appeal,  the  appellant 
Tiny  Freud,  odminlstfratrlx  with  the  will  an- 
nexed of  the  estate  of  Morris  Freud,  deceas- 
ed, voluntarily  paid  to  the  respondent,  and 
the  respondent  accepted,  the  whole  sum  of 
money  specified  in  the  decree  appealed  from; 
thus  effecting  a  satisfaction  of  said  decree." 
The  motion  Is  made  upon  the  transcript  and 
an  affidavit  showing  that  on  August  12, 1899, 
said  administratrix  paid  to  the  respondent 
$12,209.67  for  the  purpose  of  satisfying  the 
judgment  appealed  from,  and  that  the  money 
was  accepted,  and  the  Judgment  satisfled. 
Without  stating  the  facts  so  fully  as  might 
appear  to  be  necessary  If  the  merits  of  the 
appeal  were  now  under  consideration,  the 
following  will  suffice  for  the  purposes  of  this 
motion:  Morris  Freud  died  testate  in  1882, 
seised  of  certain  real  estate,  which  he  had 
mortgaged  to  the  German  Savings  &  Loan 
Society.  By  his  will  he  devised  to  his  wife. 
Tiny  Freud,  a  life  estate  In  said  real  estate, 
with  remainder  to  five  children  In  equal 
proportions;  and  said  Tiny  Freud  Is  the  ad- 
ministratrix with  the  will  annexed  of  said 
estate.  After  the  death  of  Morris  Freud  the 
bank  foreclosed  Its  mortgage,  and  on  May 
31,  1898,  the  property  was  sold  thereunder, 
the  bank  becoming  the  purchaser.  The  re- 
spondent, having  purchased  the  interest  of 
one  of  the  remainder-men,  on  November  30, 
1898,  as  a  successor  In  interest  of  the  mort- 
gagor, redeemed  the  property  by  paying  to 
the  bank  the  full  amount  of  $11,609.44,  and 
afterwards  brought  the  present  action, 
against  Tiny  Freud  as  administratrix  and 
also  in  her  personal  capacity,  and  against 
each  of  the  other  devisees,  praying  that  the 
amount  of  said  redemption  money  which 
each  of  the  defendants  should  severally  pay 
be  ascertained,  and  that,  in  default  of  such 
payment  by  a  day  to  be  fixed  by  the  court, 
each  of  the  defendants  so  defaulting  to  be 
forever  barred  and  foreclosed  of  all  interest 
In  the  premises.  The  answer  alleged  that 
the  Interest  which  tlie  pl.aintlff  purchased 
from  said  devisee  was  subject  to  the  pay- 
ment of  the  debts,  charges,  and  expenses  of 


administration,  and  that  there  are  such  debi$, 
charges,  and  expenses  remaining  uupai<I. 
The  court  found  the  proportion  of  the  re- 
demption money  that  should  be  paid  by  each 
of  the  defendants,  and  decreed  that,  in  de- 
fault of  payment  within  CO  days,  the  inter- 
est of  the  defendant  so  defaulting  should 
vest  "absolutely  and  forever  uuconditionally 
In  the  plaintiff."  From  said  Judgment  all 
the  defendants  appealed,  and  it  is  that  ap- 
peal that  respondent  seeks  to  dismiss.  The 
grounds  upon  which  said  motion  is  based 
have  already  been  stated  in  the  notice  of 
motion  and  in  the  affidavit  of  Mr.  North  !o 
support  of  the  motion. 

In  opposition  to  the  motion  is  an  affidavit 
of  Mr.  Bosley,  one  of  appellants'  attomej-^ 
stating  very  fully  the  circumstances  upder 
which  said  redemption  money  was  paid  by 
the  administratrix,  from  which  It  appears 
that  Mr.  Bosley,  Mr.  Goodfellow,  and  Mr. 
Vandall  went  to  the  office  of  Mr.  North,  the 
attorney  in  fact  of  respondent,  taking  with 
them  the  money  required  to  effect  the  re- 
demption, a  written  tender,  and  a  form  of 
receipt  to  be  executed  by  Warner  Bros.  Com- 
pany by  its  attorney  in  fact  and  its  attor- 
neys, entitled  in  the  court  and  cause,  and 
the  body  of  which  is  as  follows:  "Received 
from  Mrs.  Tiny  Freud,  administratrix  with 
the  will  annexed  of  the  estate  of  Morris 
Freud,  deceased,  the  sum  of  $12,209.67,  paid 
by  her  pursuant  to  the  terms  of  the  decree 
entered  In  the  above-entitled  action,  and  in 
full  satisfaction  of  the  amount  provided  lu 
l>e  paid  by  her  as  such  administratrix  bj  the 
terms  of  said  decree,"— dated  August  12. 
1899.  The  receipt  that  was  given  by  re- 
spondent is  as  follows:  "San  Francisco,  Au- 
gust 12,  1899.  Received  from  Tiny  Freud, 
as  administratrix  of  the  estate  of  Morris 
Freud,  dec'd,  twelve  thousand  two  hundred 
nine  and  "/loo  dollars.  [Signed]  Warner 
Bros.  Co.,  a  Corp.,  per  Hart  H.  North,  Its. 
Attorney  in  Fact"  This  receipt  made  no  ref- 
erence to  the  action,  or  the  decree,  or  to  an.r 
purpose  for  which  the  money  was  paid:  but 
to  all  requests  that  the  receipt  prepared  by 
the  administratrix  should  be  signed  the  re- 
ply was,  "You  have  your  receipt"  Mr. 
Treadwell,  of  counsel  for  respondent  said. 
In  effect  that  they  did  not  propose  to  sign 
anj'thing  or  do  anything  that  would  enable 
appellant  to  get  any  of  the  money  back;  that 
It  was  their  point  that  the  administratrix 
had  no  right  to  effect  redemption  without  an 
order  of  court.  The  facts  stated  In  Mr.  Bos- 
ley's  affidavit  were  not  replied  to.  It  ■»:!! 
be  observed  that  In  the  notice  of  motion  to 
dismiss  this  appeal  there  is  no  statement 
that  the  money  was  received  or  paid  In  mi- 
Isfactlon  of  the  decree,  but  simply  tbat  the 
payment  was  voluntary,  and  the  money  a<-- 
cepted,  "thus  effecting  a  satisfaction  of  said 
decree";  and  the  afflda\'It  of  Mr.  North  :a 
eqtially  careful  to  avoid  any  statement  th.nt 
It  was  received  In  satisfaction  of  the  Judc- 
ment  appealed  from,  though  he  concludes  hii 
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affidavit  with  tlie  legal  conciusion,  "wberei>y 
ttie  said  judgment  l)ecarne  and  is  satisfied." 
In  an  aliidaTit  made  by  said  Tiny  Freud  in 
-opimsition  to  said  motion  it  is  shown  that  in 
August,  lUOO,  she  filed  a  petition  in  the  supe- 
rior court  for  partial  distribution  of  the  es- 
tate of  Morris  Freud,  in  which  she  alleged 
that  the  laud  described  in  tlie  Judgment  ap- 
pealed from  in  this  action  was  the  commu- 
uity  property  of  herself  and  said  Morris 
Freud;  that  the  corporation,  respondent  here- 
in, appeared  and  filed  an  opposition  to  her 
said  petition,  in  which  it  was  denied  that 
said  property  was  community  property,  and 
alleged  that  in  an  action  commenced  by  said 
corporation  against  said  Tiny  Freud  and  all 
other  persons  interested  in  the  estate  the 
superior  court,  on  June  17,  1S89,  duly  made 
and  entered  its  decree,  whereby  it  was  ad-. 
Judged,  among  other  things,  that  the  inter- 
est of  Tiny  Freud  in  said  real  property  was 
a  life  estate  only,  and  that  she  had  no  other 
interest  therein.  Her  afiSdavlt  then  proceeds 
to  state  that  in  the  present  case,  in  which 
said  judgment  was  rendered,  there  was  no 
issue  as  to  whether  said  real  estate  was 
community  property;  and  that  she  intends 
to  file  a  supplemental  brief,  and  ask  that  the 
judgment  be  reversed  or  modified  in  so  far 
as  it  may  be  held  to  determine  that  she  had 
only  a  life  estate  therein. 

The  appeal  in  this  case  is  taken  by  all  the 
defendants,  viz.  Tiny  Freud,  Rosa  Vogels- 
dorf,  Hannah  Freud,  Emily  Elalser,  Tiny 
Freud  as  administratrix  with  the  will  an- 
nexed of  the  estate  of  Morris  Freud,  deceas- 
ed, and  Emma  Freud  as  executrix  of  the  last 
-will  and  testament  of  Isaac  Freud,  deceased. 
The  Judgment  specifies  the  amount  to  be  paid 
by  each  of  these  defendants,  and  devested  the 
estate  of  each  one  who  shotild  not  pay  with- 
in sixty  days.  The  appeal  is  from  the  whole 
of  the  judgment.  The  alleged  satisfaction  of 
the  judgment  was  made  by  Tiny  Freud  as 
administratrix.  It  does  not  appear  that  any 
other  of  the  appellants  consented  to  the  pay- 
ment. We  see  no  ground  upon  which  the 
respondent  has  any  right  to  have  the  appeal 
dismissed  as  to  any  of  the  appellants,  unless 
It  be  as  to  the  administratrix.  It  Is  shown 
that  there  are  debts,  charges,  and  expenses 
of  the  estate  of  Morris  Freud  unpaid.  It 
was  her  duty  to  protect  the  estate  as  far  as 
iwsslble.  If  she  failed  to  pay  the  amount 
required  by  the  Judgment  to  be  paid  by  her 
as  administratrix,  and  this  court  should  af- 
firm the  judgment,  the  estate  would  have 
been  lost  to  the  heirs  and  creditors.  We 
think  she  was  not  bound  to  determine  at  her 
peril  what  the  judgment  of  this  court  would 
be  upon  the  questions  of  law  involved.  There 
was  no  compromise,  no  concession  by  re- 
spondent, no  condition  Imposed  or  assurance 
given  that  the  appeal  would  not  be  prosecut- 
ed. On  the  contrary,  respondent  expressly 
refused  to  sign  a  receipt  acknowledging  satis- 
faction of  the  judgment;  nor  has  it  since  of- 
fered to  give  or  sign  an  acknowledgment  of 


satisfaction;  nor  has  any  satisfaction  of  said 
judgment  been  entered  of  record;  while  the 
statement  of  its  counsel  at  the  time  the  mon- 
ey was  paid,  to  the  effect  that  nothing  would 
be  signed  or  done  that  would  enable  appel- 
lants to  get  their  money  back,  and  that  the 
administratrix  had  no  right  to-  effect  redemp- 
tion without  an  order  of  court,  would  seem 
to  imply  that  respondent  did  not  intend  that 
the  payment  should  be  the  end  of  the  mat- 
ter. But,  however  that  may  be,  the  repeated 
refusals  of  respondent  to  acknowledge  satis- 
faction of  the  judgment  estops  it  from  say- 
ing, for  the  purposes  of  this  motion,  that  the 
judgment  has  been  satisfied,  and  that  for 
that  reason  the  appeal  should  be  dismissed. 
It  cannot,  for  one  purpose,  refuse  to  acknowl- 
edge satisfaction  of  the  judgment,  and  for 
another  purpose  insist  that  it  is  satisfied.  In 
Hayes  v.  J^ourse,  107  N.  Y.  577,  579,  14  N.  E. 
506,  it  was  said:  "It  must  be  deemed  too 
well  settled  by  authority  to  require  further 
discussion  that  a  party  against  whom  a  judg- 
ment has  been  rendered  is  not  prevented 
from  appealing  to  this  court  by  the  fact  that 
be  has  paid  the  judgment,  unless  such  pay- 
ment was  by  way  of  compromise,  or  with  an 
agreement  not  to  take  or  pursue  an  appeal.". 
In  Erwln  v.  Lowry,  7  How.  184,  12  L.  Ed. 
eGO,  the  supreme  court  of  the  United  States 
said:  "Five  years  is  the  time  allowed  for 
prosecuting  appeals  to  and  writs  of  error  out 
of  this  court,  and  in  many  cases  decrees  and 
judgments  are  executed  before  any  step  is 
taken  to  bring  the  case  here;  yet  in  no  in- 
stance within  our  knowledge  has  an  appeal 
or  writ  of  error  been  dismissed  on  'the  as- 
sumption that  a  release  of  errors  was  implied 
from  the  fact  that  money  or  property  bad 
changed  hands  by  force  of  the  judgment  or 
decree.  If  the  judgment  is  reversed,  it  la 
the  duty  of  the  inferior  court,  on  the  cause 
being  remanded,  to  restore  the  parties  to 
their  rights."  Upon  this  point  the  foregoing 
is  approved  in  O'Hara  v.  O'Connell,  93  U.  S. 
150,  154,  23  h.  Ed..  840.  In  Hayes  v.  Nourse, 
supra,  the  court  further  said:  "The  statute 
giving  the  right  to  appeal  only  requires  that 
the  judgment  shall  be  final;  that  the  appeal 
shall  be  taken  within  one  year  after  it  is  en- 
tered; and,  anticipating  such  a  case  as  that 
now  presented,  provides  that,  if  the  judg- 
ment appealed  from  is  reversed,  the  appel- 
late court  may  make  or  compel  restitution. 
The  same  rule  prevailed  before  the  Code,  and 
it  was  applied  whether  the  Judgment  was 
paid  before  or  after  writ  of  error  brought. 
The  only  difference  was  in  the  manner  of 
proceeding  to  inform  the  court  of  the  facts 
on  which  the  right  to  restitution  depended." 
Freeman,  in  his  work  on  Judgments  (section 
480a),  says:  "One  against  whom  a  judgment 
is  entered.  If  he  fails  to  satisfy  it,  must  ex- 
pect to  see  his  property  seized  and  sold  at  a 
sacrifice;  and  it  is  difficult  to  conceive  how 
his  payment  of  the  judgment  can  give  rise 
to  any  estoppel  against  his  seeking  to  avoid 
It  for  error.    The  better  view,  we  think,  is 


Digitized  by 


Google 


1020 


63  PACIFIC  REPORTEE. 


(CaL 


that,  though  the  execution  has  not  Issued, 
the  payment  of  a  judgment  must.be  regard- 
ed as  compulsory,  and  therefore  as  not  re- 
leasing errors,  nor  depriving  the  payor  of  the 
right  to  appeal."  In  the  case  at  bar  the 
court  found  that  the  real  estate  sold  under 
the  mortgage  to  the  hank  and  redeemed  by 
respondent,  Warner  Bros.  Company,  Is  of  the 
value  of  $25,000.  The  amount  paid  on  Au- 
gust 12,  1899,  to  respondent,  $12,209.67,  was 
leas  than  one-half  the  value  of  the  property. 
The  judgment  was  a  strict  foreclosure  of  re- 
spondent's  claim  arising  •out  of  Its  redemp- 
tion from  the  foreclosure  sale;  and  under 
the  judgment  from  which  this  appeal  Is  tak- 
en, unless  reversed,  or  satisfied  by  payment, 
the  property  would  become  forfeited  to  re- 
spondent. The  payment  made  by  adminis- 
tratrix, under  these  circumstances,  was  pru- 
dent, and  might  well' be  regarded  as  compul- 
sory. In  support  of  the  motion,  respondent 
cites  several  California  cases,  none  of  which 
conflict  with  those  above  cited.  Morton  v. 
Superior  Court,  65  Cal.  496,  498,  4  Pac.  489. 
was  considered  In  Kenney  v.  Parks,  120  Cal. 
22,  24,  62  Pac.  41,  where  it  was  said  that 
Morton  v.  Superior  Court,  supra,  "was  a  col- 
lateral attack  upon  the  judgment  by  way  of 
certiorari,  and  did  not  Involve  the  right  of 
appeal  from  a  Judgment  that  had  been  satis- 
fled";  and  that  "section  1049  of  the  Code  of 
Civil  Procedure  cannot  be  invoked  to  abridge 
the  right  of  appeal  where  a  Judgment  has 
been  satisfied  against  the  will  of  appellant." 
People  T.  Bums,  78  Cal.  646,  21  Pac.  540, 
and  In  je  Baby's  Estate,  87  Cal.  200,  25  Pac. 
405,  22  Am.  St.  Rep.  239,  cited  by  respondent, 
were  cases  where  the  fruits  of  the  Judgment 
had  been  received  by  the  appellant.  It  was 
held  In  Kenney  v.  Parks,  supra,  that  in  such 
cases  "a  party  In  whose  favor  a  judgment 
baa  been  rendered  cannot  enforce  the  judg- 
ment, and,  while  enjoying  Its  benefits,  appeal 
therefrom,  and  seek  its  reversal."  So,  In 
Marble  Co.  v.  Black,  123  Cal.  23,  65  Pac. 
600,  It  was  said:  "Appellant  first  contends 
that  the  Judgment  was  aatiafled,  within  the 
meaning  of  section  1049  of  the  Code  of  Civil 
Procedure,  by  the  execution  sale;  but  this 
position  is  not  tenable.  The  Judgment  was 
not.  In  fact,  satisfied,  and  a  forced  payment 
by  execution  sale  against  a  nonconsentlng 
Judgment  debtor  cannot  be  held  to  abridge 
any  of  his  rights  upon  appeal;"  and  Kenney 
T.  Parks,  supra,  was  cited.  San  Qiogo  School 
Dist  of  San  Diego  Co.  v.  Board  of  Sup'rs 
of  San  Diego  Co.,  97  Cal.  438,  32  Pac.  517, 
cited  In  suw»ort  of  the  motion,  is  broadly  dis- 
tinguishable from  the  present  case.  That  was 
mandamus  to  compel  the  supervisors  to  levy 
a  tax  for  school  purposes.  The  board  levied 
the  tax  pursuant  to  the  judgment,  and  after- 
wards appealed  from  the  Judgment  which 
they  had  executed.  Tills  court  granted  the 
motion  to  dismiss  the  appeal,  saying:  "A 
reversal  of  the  judgment  would  not  of  Itself 
set  aside  the  levy  of  the  tax  which  had  been 
made,  nor  did  the  appellant,  by  Its  compli- 


ance with  the  Judgment,  lose  any  property 
or  rights  of  which  restitution  could  tie  maae 
In  case  of  reversal.  Code  Civ.  Proc.  f  957. 
The  proceeding  was  for  the  purpose  of  com- 
pelling the  defendant  to  perform  an  official 
duty,  and  not  one  In  which  It  had  any  per- 
sonal rights  to  be  affected."  Ferrea  v. 
Tubbs,  125  Cal.  691,  58  Pac.  308,  also  cited 
t^  resiwndent,  has  no  application  here.  The 
question  there  was  as  to  the  effect  of  a  ten- 
der x>ending  the  appeal.  There  was  no  mo- 
tion to  dismiss  the  appeal,  which  was  taken 
by  the  plaintiff  from  a  judgment  in  liis  fa- 
vor. If  he  had  accepted  the  amount  of  the 
Judgment,  it  would,  as  there  said,  have  been 
an  end  of  the  litigation.  The  motion  is  de- 
nied. 


033.  CbL  gc>> 
TOMSKY  ▼.  SUPERIOR  COURT  OF  CITT 
AND  COUNTY  OF  SAN  FRAN- 
CISCO.   (S.  F.  1,206.) 
(Supreme  Court  of  California.     Feb.  20.  1901.) 

EXECUTORS— GUARDIANS— ATTORNEYS  —  PRO- 
FESSIONAL MISCONDUCT— COURTS— PEREMP- 
TORY   ORDERS-JURISDICTION— CONTEMPT. 

1.  A  probate  court,  on  a  hearing  in  the  mat- 
ter of  an  estate  and  guardianship,  has  no  jo- 
risdiction  to  peremptorily  order  an  attorney  to 
refund  money  received  from  the  executrix  aod 
guardian  in  excess  of  what  the  court  consider!) 
reasonable  for  the  services  performed;  hence  its 
conviction  of  the  attorney  for  contempt  for  re- 
fusing compliance  with  such  order  was  unTcar- 
ranted. 

2.  Where  an  executrix  and  guardian  paid 
an  attorney  an  amount  ia  excess  of  what  ihe 
court  thought  reasonable,  it  waa' error  for  each 
court  to  summarily  find  the  attorney  guilty  of 
neglect  of  professional  duty  without  opportuni- 
ty of  defense  in  the  ordinary  way,  since  the  at- 
torney had  a  right  to  be  heard  as  to  whether 
or  not  he  had  neglected  the  business  of  his  em- 
ployment. 

Department  2.  Certiorari  to  superior  court, 
city  and  county  of  San  Francisco;  J.  V.  Oof- 
fey,  Judge. 

Certiorari  on  petition  of  WilUam  Tomsky 
against  the  superior  court  of  the  city  and 
county  of  San  Francisco  to  review  an  order 
adjudging  petitioner,  an  attorney,  guilty  of 
contempt  in  refusing  to  refund  retainer  fees 
paid  by  a  guardian  and  administrator.  Orders 
vacated. 

Wm.  Tomsky,  In  pro.  per.  Henry  H.  Btid, 
for  respondent 

PER  CURIAM.  Application  for  a  writ  of 
certiorari  to  review  certain  orders  of  said 
court,  department  9  thereof,  adjudging  peti- 
tioner guilty  of  contempt  The  petitioner  was 
the  attorney  of  one  Dora  Levy,  the  executrix 
of  the  will  of  Michael  L.  Levy,  deceased, 
whose  estate  was  being  administered  in  said 
court,  and  also  of  said  Dora  Levy  as  guardian 
of  the  estate  of  one  Marcus  Levy,  a  minor, 
which  was  also  pending  In  said  court  The 
said  Dora  Levy  paid  to  petitioner  the  sum  of 
$80  as  a  retainer  and  for  costs  In  the  estate 
and  the  sum  of  $30  as  a  retainer  and  for  cost* 
in  the  guardianship  matter.    Ou  the  Ist  d»f 
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of  November,  1897,  the  court  made  an  order 
in  the  said  estate,  reciting  that  petitioner  had 
received  the  sum  of  $80  from  the  executrix, 
"which  he  claims  as  his  attorney's  fees,"  and 
that  no  order  of  court  had  been  made  allowing 
attorney's  fees.  The  order  then  fixed  the 
sum  of  $25  as  the  attorney's  fee  for  the  ser- 
vices of  petitioner,  and  further  ordered  that  he 
"return  to  said  executrix  herein  forthwith  the 
Biun  of  $55."  On  the  same  date  the  court 
made  an  order  tn  the  guardianship  matter  re- 
citing that  petitioner  Iiad  received  from  said 
guardian  the  sum  of  $30,  which  "he  claims  as 
bis  attorney's  fees  herehi,"  and  that  no  order 
of  court  had  been  made  fixing  attorney's  fees. 
The  order  then  directed  the  petitioner  to  re- 
turn to  the  guardian  "forthwith  the  sum  of 
$30."  On  the  10th  day  of  November,  1897, 
the  petitioner,  not  havhig  complied  with  the 
said  orders  or  either  of  them,  was,  after  no- 
tice, brought  before  the  court  on  contempt  pro- 
ceedings. An  order  in  the  estate  was  made 
reciting,  among  other  things,  "that  said  Wil- 
liam Tomsky  obtained  said  moneys  from  said 
executrix  under  and  l^  reason  of  his  promise 
to  her  to  dlUgrently  and  properly  attend  to  the 
settlement  and  final  distribution  of  said  estate, 
and  to  pay  the  necessary  costs  and  charges  of, 
and  pertaining  to,  the  administration  of  said 
estate,  but  that  he  has  failed,  neglected,  and 
refused  to  perform  the  duties  so  undertaken 
by  him,  or  to  pay  out  of  said  moneys  or  at 
all  the  necessary  costs  and  disbursements 
herein  pertaining  to  said  estate."  The  order 
further  adjudged  petitioner  guilty  of  contempt 
of  court  in  neglecting  and  refusing  to  return 
said  money,  as  ordered  by  the  court,  and  di- 
rected that  he  be  committed .  to  the  county 
Jail,  imprisoned  five  days,  pay  a  fine  of  $100, 
and  that  he  be  further  committed  to  the  coun- 
ty Jail  for  the  period  of  one  day  for  every  $"20 
of  the  fine,  until  said  fine  be  paid.  On  the 
same  day  the  court  made  an  order  in  said 
guardianship  matter,  reciting  the  failure  of  the 
petitioner  to  pay  the  said  $30  as  ordered  by 
the  court,  and  that  said  petitioner  "has  not 
used  any  of  said  moneys  for  the  purposes  for 
which  he  obtained  the  same,  but  has  converted 
the  whole  thereof  to  his  own  use."  The  order 
further  adjudged  petitioner  guilty  of  contempt 
in  refusing  to  pay  the  said  money  as  ordered 
by  the  court,  and,  as  a  punishment  therefor, 
directed  that  he  be  Imprisoned  in  the  county 
Jail  for  five  days,  and  pay  a  fine  of  $100,  and, 
in  default  of  payment,  tliat  he  l>e  committed 
to  the  county  Jail  one  day  for  each  $20  of  said 
fine,  until  the  fine  be  paid.  The  foregoing 
statement  shows  that  the  court,  without  a 
trial,  and  without  giving  the  petitioner  the 
right  to  a  defense  in  the  ordinary  way,  found 
him  guilty  of  neglect  of  duty  and  failure  to 
perform  services,  and  directed  him  in  a  sum- 
mary manner  to  refund  the  money  that  had 
beei  paid  to  him.  The  court  In  so  doing  ex- 
/Ceeded  its  Jurisdiction.  The  money  paid  to 
petitioner  was  not  paid  to  him  as  a  trust  fund, 
nor  was  it  paid  to  him  by  order  of  court  for 
a  certain  purpose.    It  liad  not  been  embezzled 


or  fraudulently  taken  by  him.  It  was  money 
paid  to  him  as  a  retainer,  and  for  services  by 
Dora  Levy,  who  employed  him.  She  had  the 
right  to  employ  him,  and  to  make  a  contract 
with  him,  and  such  employment  and  contract 
were  binding  upon  her.  If  petitioner  failed  to 
comply  with  his  contract,  or  to  perform  the 
agreed  services,  she  had  her  remedy  by  ordi- 
nary action  against  him,  and  the  courts  are 
open  to  her  for  such  purpose.  In  her  accoimts 
with  the  estate,  the  court  would  allow  her  for 
reasonable  attorney's  fees,  and  if  she  paid  out 
money  for  services  that  were  never  perfow»ed; 
or  if  she  paid  more  than  the  reasonable  value 
of  such  services,  she  might  not  be  allowed 
such  item  in  her  account,  but  that  would  not 
affect  the  question  as  to  her  liability  to  peti- 
tioner. The  petitioner  had  the  right  to  his 
day  in  court,  and  to  be  heard  as  to  whether 
or  not  he  had  neglected  to  attend  to  the  busi- 
ness of  his  employment  as  agreed.  It  Is  true 
he  is  an  attorney  of  the  court  and  an  officer 
thereof,  but  that  does  not  deprive  him  of  the 
equal  protection  of  the  law.  The  Judge  of  the 
court  could  not  arbitrarily  order  him  to  re- 
fund a  retainer  received  by  him,  for  the  mere 
reason  that  in  the  opinion  of  the  Judge  It  had 
not  been  earned.  The  court  would  have  the 
power  to  allow  or  reject  the  Items  so  paid 
when  the  account  of  the  executrix  or  guardian 
was  presented  for  settlement,  but  its  protect- 
ing arm  does  not  extend  so  far  that  It  can 
order  all  parties  to  refund  money  which.  In 
the  opinion  of  the  judge,  has  been  wrongfully 
obtained  from  the  representative  af  the  estate. 
It  was  said  by  this  court  In  Ex  parte  HoUIs,  59 
Cal.  413:  "It  is  a  principle  that  underlies  all 
institutions  and  forms  of  government  that  no 
man  can  be  deprived  of  his  property,  except 
in  proceedings  according  to  law,  unless  it  be 
confiscated  for  the  necessities  or  good  of  the 
public.  If  his  title  is  claimed  to  be  invalid  or 
fraudulent  and  void,  he  is  entitled  to  be  heard 
according  to  the  forms  of  law.  Proceedings 
to  punish  him  for  contempt  for  not  delivering 
it  up,  without  a  trial  according  to  law,  to  an- 
other who  claims  It,-  are  not  the  appropriate 
proceedings  for  the  trial  of  Issue  of  title.  The 
Issue  of  such  title  should  be  tried  In  an  ap- 
propriate action.  In  which  the  verdict  of  a 
jury  or  the  findings  of  the  court  may  be  had 
upon  issues  properly  framed  for  the  purpose 
of  definitely  determining  the  question  of  title." 
See,  also,  Ex  parte  Casey,  71  Cal.  269,  12  Pac. 
118;  In  re  Paschal,  10  WaU.  492,  19  L.  Ed. 
994.  In  the  latter  case  It  was  said  by  the  su- 
preme court  of  the  United  States:  "The  at- 
torney may  have  cross  demands  against  his 
dlent,  or  there  may  be  disputes  between  them 
on  the  subject,  proper  for  a  jury  or  a  court  of 
law  or  equity  to  settle.  If  such  appear  to  be 
the  case,  and  no  professional  misconduct  be 
shown  to  exist,  the  court  will  not  exercise  its 
summary  Jurisdiction;  and,  as  the  proceeding 
is  In  the  nature  of  a  contempt,  the  respondent 
ought  to  be  i)ermltted  to  purge  himself  by  his 
oath.  'If  he  clear  himself  by  his  answers,' 
says  Justice  Blackstone,  'the  complaint  is  to- 
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taHv  dismissed.' "  We  do  not  think  the  re- 
cord in  this  L-ase  shows  any  professional  mis- 
conduct. No  fact  is  found  from  which  we 
could  say  the  petitioner  was  guilty  of  profes- 
sional misconduct.  If  he  neglected  to  perform 
the  professional  services  which  he  had  agreed 
to  perform,  it  might  be  In  one  sense  profes- 
sional misconduct,  but  whether  he  did  so  neg- 
lect or  not  was  a  question  the  petitioner  had 
the  right  to  have  tried  in  the  proper  manner. 
The  orders  are  set  aside  and  annulled. 

— -^  =_. 

(132  Cal.  1) 

CROSBY  T.   CLXRK.     (Sac.   587.) 

(Supreme  Court  of  Oalifornia.    Feb.  25,  1901.) 

EJECTMENT  —  RAILWAY   LAND  —  SETTLERS  — 
PURCHASE  —  IMPLIED     TRUST  —  FRAUD- 
TRIAL— PLEADINGS— AMENDMENT. 

1.  Where  defendant  in  ejectment,  who  had 
settled  on  railway  laud  under  application  to 
purchase,  alleged  that  plaintiff,  who  subse- 
quently purchased  the  same  land,  obtained  his 
deed  by  fraudulently  representing  that  defend- 
ant bad  abandoned  the  land,  and  the  testimony 
showed  that  plaintiff's  deed  was  withheld  by 
the  railway  until  they  should  obtain  a  relin- 
quishment from  defendant,  and  that  plaintiff 
subsequently  told  the  railway  agent  that  de- 
fendant had  left,  and  his  whereabouts  were 
unlcnown,  a  finding  that  plaintiff,  Icnowing  all 
the  facts,  for  the  purpose  of  defrauding  de- 
fendant, induced  the  railway  to  sell  to  plain- 
tiff, was  sutficieut  to  support  a  judgment  for 
defendant,  though  it  did  not  state  that  plain- 
tiff, on  making  application,  falsely  represented 
that  defendant  had  abandoned  the  laud;  since 
Qt.  Code,  8  2224,  declares  that  one  who  gains 
a  thing  hy  fraud  is,  unless  he  has  some  better 
right  thereto,  an  involuntary  trustee  for  the 
benefit  of  the  person  who  would  otherwise  have 
had  such  property. 

2.  Where  defendant  settled  on  railroad  land 
under  an  application  to  purchase,  but  piaiutitC 
subsequently  applied  for  and  secured  the  same 
land  by  fraudulently  representing  to  the  rail- 
road company  that  defendant  had  abandoned 
it,  plaintiff  held  the  same  in  trust  for  defend- 
ant, though  the  offers  under  which  defendant 
settled  on  the  land  were  not  absolute,  but  pro- 
vided that  settlers  who  in  good  faith  cultivated 
and  improved  lands  belonging  to  the  company 
would    generally"  be  given  the  preference. 

3.  Where  defendant  settled  on  land  under  ap- 
plication to  purchase,  and  plaintiff  applied  for 
and  secured  the  same  land  by  fraudulently  rep- 
resenting that  defendant  had  abandoned  it,  in 
ejectment  by  plaintiff  it  was  not  error  to  allow 
defendant  to  amend  his  cross  complaint  by 
pleading  a  tender  of  the  purchase  price,  and  of- 
fer to  deposit  in  court,  as  Code  CSv.  Proc.  § 
473,  permits  amendments  of  .pleadings  in  con- 
foVmity  with  justice. 

In  bank.  Appeal  from  superior  court.  Pla- 
cer county;   J.  E.  Prewett,  Judge. 

Judgment  by  F.  C.  Crosby  against  Owen 
Clark.  From  a  judgment  in  defendant's  fa- 
vor, plaintiff  appeals.    Affirmed. 

A.  M.  Seymour,  A.  L.  Hart,  and  PuUen  & 
Wallace,  for  appellant.  W.  H.  Carlin  and 
Ia  L.  Chamberlain,  for  respondent 

VAX  DYKE,  J.  The  action  is  in  the  na- 
ture of  ejectment,  brought  to  recover  a  por- 
tion of  the  S.  %  of  the  N.  W.  %  of  section  25. 
township  13  N.,  range  6  E.,  Mt  Diablo  base 
and    meridian,    the    land    being    situate    in 


Placer  county.  The  plaintiff  deralgns  title 
to  the  land  in  question  under  a  deed  dated 
July  26,  1887,  from  the  Central  Pacific  Bail- 
road  Company,  which  company,  It  was  ad- 
mitted, became  the  owner  of  the  lands  in 
the  year  18(12  by  a  grant  under  the  act  of 
congress  of  that  year.  By  way  of  cross  com- 
plaint the  defendant  set  up  a  prior  right  to 
purchase  from  the  railroad  company  the  land 
in  question,  based  on  the  offers  of  said  com- 
pany, (wntalned  In  Its  printed  circulars  in- 
viting settlement  on  its  lands,  and  the  accept- 
ance by  the  defendant  of  said  offers,  and  the 
settlement  upon  and  continuous  occupation 
of  the  land  from  the  year  1872,  and  by  writ- 
ten application  to  purchase  made  to  the  land 
agent  of  the  company  in  pursuance  of  its 
atlBts  contained  in  said  circulars  on  Decem- 
ber 7,  1874.  It  Is  also  alleged  in  defendant's 
cross  complaint  that  the  deed  to  the  plaintiff 
was  fraudulently  procured  by  means  of  false 
representations  made  by  the  plaintiff,  with 
full  knowledge  of  the  facts  and  rights  of  the 
defendant,  to  the  land  agent  of  the  company, 
to  the  effect  that  the  said  defendant  had 
abandoned  the  land,  which  representations 
were  made  for  the  purpose  of  defrauding  the 
defendant.  It  is  further  alleged  in  the  cross 
complaint  that,  after  the  execution  of  the 
deed  to  the  plaintiff,  the  defendant  tendered 
to  the  plaintiff,  and  offered  to  pay  him,  the 
full  amount  of  all  moneys  and  expenses  paid 
by  him  for  the  said  deed  and  as  the  pur- 
chase price  of  said  land  and  premises,  and 
demanded  a  conveyance  of  said  land  and 
premises  from  the  plaintiff,  and  tendered 
said  money  into  court,  and  prayed  that  it 
be  adjudged  and  decreed  that  the  defendant 
is  the  owner  of  said  land  and  premises,  and 
that  the  plaintiff  has  no  right  and  title  in 
the  same,  and  for  general  relief. 

The  case  was  tried  upon  the  Issues  raised 
by  the  answer  to  said  cross  complaint,  and 
the  findings  of  the  court  were  in  favor  of 
the  defendant.  The  offers  contained  In  the 
circulars  issued  by  the  railroad  company  are 
fully  set  forth  in  the  findings.  They,  in  sub- 
stance, invite  persons  who  desire  to  purchase 
lands  from  the  railroad  company,  including 
settlers,  pre-emptors,  and  other  claimants,  to 
make  application  to  the  laud  agent  of  the 
company  at  Sacramento,  describing  the  land 
by  legal  subdivisions,  stating  that  such  appli- 
cation will  be  filed,  and  that  the  party  would 
be  allowed  three  months  to  complete  the  pur- 
chase, and  that  during  that  time  the  land 
would  not  be  sold  to  another  without  giving 
the  applicant  30  days'  previous  notice;  that 
actual  occupants  of  lands  belonging  to  the 
company  will  generally  have  a  preference  In 
the  purchase  at  the  regular  price,  and  that 
no  addition  to  the  price  would  be  made 
where  there  were  improvements  on  the  lands 
made  by  the  settler;  that  In  the  case  of 
conflicting  claims  an  adjudication  of  the  re- 
spective claims  would  be  made  by  the  land 
agent,  on  due  notice  given  to  both  parties, 
and  that  persons  desiring  to  purchase  could 
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buy  on  a  credit  of  five  years,  by  paying  20 
per  cent  of  the  price  down,  and  interest 
annually  In  advance  on  the  remainder  of  10 
per  cent,  per  annum.  It  is  also  found  that. 
Induced  by  and  whoHy  relying  upon  the  of- 
fers, promises,  and  inducements  made  and 
held  out  to  him  by  said  corporation,  the  said 
defendant  did,  in  the  year  1872,  enter  and 
settle  upon  the  described  lands  and  premises, 
and  has  ever  since,  in  smch  reliance  and 
faith,  held  possession  thereof,  and  did  im- 
prove and  possess  said  lands  and  premises, 
and  that  said  defendant  did  accept  the  said 
offer  and  promises  of  the  said  corporation 
contained  in  the  circulars  aforesaid,  and  did 
file  with  said  corporation,  and  deliver  to,  and 
the  same  was  received  and  accepted  by,  It, 
his  said  acceptance  and  application  to  pur- 
chase said  lands.  In  accordance  with  the 
terms  of  said  circulars;  that  at  the  said  time 
when  the  defendant  filed  his  application,  to 
wit,  December  7,  1874,  said  corporation  had 
not  fixed  the  price  of  said  lands  and  prem- 
ises, and  the  same  were  not  ready  for  trans- 
fer by  said  corporation;  that  the  price  was 
not  fixed  until  the  year  1887;  that  from  the 
said  Deceinber,  1874,  down  to  and  including 
the  27th  day  of  July,  1887,  said  defendant 
was  and  continued  to  be  in  the  open,  actual, 
and  sole  possession  and  use  of  said  lands  and 
premises,  visibly  and  notoriously,  and  dur- 
ing all  said  time  did  use  and  improve  the 
same,  and  pay  all  the  taxes  thereon;  that  in 
the  year  1887  the  said  corporation  did  fix  the 
said  price  of  said  lands,  and  place  and  offer 
the  same  formally  for  sale;  that  the  said 
defendant  was  at  all  times  willing,  able,  and 
ready  to  pay  the  said  corporation  Its  said 
price  in  accordance  with  the  terms  of  said 
circulars;  that  the  said  corporation  failed 
and  neglected  to  notify  the  defendant  of  the 
fixing  of  said  price  of  said  lands,  or  that  said 
lands  and  premises  were  oCFered  and  ready 
for  sale,  and  that  said  defendant  did  not 
know,  or  have  any  knowledge,  prior  to  the 
date  of  the  deed  of  plalntlfC,  that  the  said 
lands  and  premises  were  offered  for  sale,  or 
were  ready  for  sale;  that  said  plaintiff  was 
Informed  and  was  cognizant  of  and  knew  all 
and  singular  the  matters  and  things  afore- 
said, and  for  the  purpose  of  defrauding  said 
defendant,  and  of  reaping  the  benefit  thereby 
for  himself,  and  well  knowing  the  rights  of 
the  defendant  In  the  premises,  did  Induce  the 
said  corporation  to  sell  to  him,  said  plaintiff, 
the  lands  and  premises  In  question,  and  did 
then,  to  wit  July  27,  1887,  receive  from  said 
corporation  the  deed  In  question.  And  as  a 
conclusion  of  law  that  the  plaintiff  have  and 
receive  the  sum  so  deposited  In  court  by  the 
defendant,  and  that  the  defendant  be  de- 
creed the  owner  In  fee  and  entitled  to  the 
possession  of  the  land  and  premises  in  con- 
trovefsy,  and  for  the  costs  of  suit. 

1.  The  appellant  makes  the  point  that  the 
conrt  failed  to  find  that  the  plaintiff  falsely 
represented  that  the  defendant  had  abandon- 
ed the  land  In  question  at  the  time  he  made 


application  to  inirchase.  The  land  agent  of 
the  railroad  company  testified  that  the  plain- 
tiff was  Informed  of  the  application  of  the 
defendant  to  purchase,  and  of  his  rights  la 
the  premises,  and  the  deed  was  withheld 
pending  the  filing  of  relluquishment  or  aban- 
donment of  the  defendant's  application, 
which  was  then  on  file  in  the  land  deiMrt- 
ment  of  the  railroad  company;  and  that  the 
plaintiff  subsequently  called  at  the  office  of 
said  land  department,  and  stated  that  the 
defendant  had  left  the  premises  In  question, 
and  that  his  whereabouts  were  UAkuCvvn. 
Although  the  finding  Is  not  as  specific  as  the 
testimony  would  warrant,  It  is  suflicleut,  in 
this  respect,  to- support  the  Judgment.  It  is 
that  the  plaintiff,  knowing  all  the  facts  and 
circumstances,  and  knowing  the  rights  of  the 
defendant,  and  for  the  purpose  of  defrauding 
him,  "did  Induce  said  corix>ratlon  to  sell  to 
him."  It  clearly  appears  that  the  plaintiff 
conld  not  have  obtained  bis  deed  from  the 
railroad  company  while  the  land  was  in  the 
actual  occupation  and  possession  of  the  de- 
fendant, claiming  rights  under  the  offers  and 
inducements  of  said  company,  without  ob- 
taining a  relinquishment  of  the  rights  of 
said  defendant,  or,  at  any  rate,  after  notice- 
and  hearing.  "One  who  gains  a  thing  by 
fraud,  accident,  mistake,  tlndue  Inflnence,  the 
violation  of  a  trust,  or  other  wrongful  act, 
is,  unless  he  has  some  other  and  better  right 
thereto,  an  involuntary  trustee  of  the  thing 
for  the  benefit  of  the  person  who  would  oth- 
erwise have  had  It."  Civ.  Code,  S  2224;  Sto- 
ry, Bq.  Jur.  §  885;  Pom.  Eq.  Jur.  $  1053. 
Boyd  V.  Brinckin,  55  Cal.  427,  was  a  case 
similar  to  the  one  under  consideration.  That 
was  ejectment  commenced  by  the  plaintiff, 
to  which  the  defendant,  by  way  of  cross  com- 
plaint, set  up  substantially  the  same  facts  as 
are  contained  In  the  cross  complaint  of  the 
defendant  In  this  case.  A  demurrer  Inter- 
posed to  this  cross  complaint  on  the  ground 
that  It  did  not  state  facts  sufficient  to  con- 
stitute a  defense  or  cause  of  action  against 
the  plaintiff  was  sustained.  On  appeal  the 
Judgment  entered  upon  the  demurrer  was  re- 
versed. In  speaking  of  the  nature  of  the 
contract  between  the  defendant,  who  had 
settled  upon  the  land,  and  the  railroad  com- 
pany, the  court  remarks  that  a  contract  of 
this  character  belongs  to  the  group  which  Is 
said  to  be  "created  by  representations  made 
by  one  party  and  acts  done  by  the  other  party 
■upon  the  faith  of  such  representations." 
Pom.  Cont.  g  09.  "And,  further,  the  defend- 
ant alleges  that  the  plaintiff,  before  and  at 
the  time  of  purchasing,  had  knowledge  of 
the  agreement  between  the  defendant  and 
the  railroad  company,  and  of  all  of  the  de- 
fendant's acts  thereunder.  If  so,  the  plain- 
tiff took  the  land  Impressed  with  a  trust  In 
favor  of  the  defendant,  and  holds  It  In  trust 
for  the  defendant,  and  can  be  compelled  at 
the  suit  of  the  defendant  to  spoclflcally  per- 
form the  agreement  of  the  railroad  company 
by  conveying  the  land  Id  the  same  manner 
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and  to  the  same  extent  as  the  railroad  com- 
pany -nrould  have  been  liable  to  do  had  It  not 
transferred  the  legal  title;  and  the  plaintiff 
is  the  tiroper  party  in  the  suit  against  whom 
to  demand  the  conveyance."  Railroad  Co. 
V.  Terry,  70  Cal.  484,  11  Pac  7G&,  was  an 
action  of  ejectment  to  recover  i)09session  of 
the  lapd  occupied  by  the  defendant.  The  de- 
fendant settled  upon  the  land  under  the  pro- 
visions of  the  printed  circulars  of  the  rail- 
road company  inviting  settlers  to  go  npon 
such  lands  and  occupy  and  use  them  until 
*uC?i  V.jae  as  it  would  be  ready  to  sell,— simi- 
lar to  the  circulars  and  offers  In  the  present 
case.  When  the  land  was  graded,  and  the 
price  fixed,'  the  defendant  made  application 
under  the  circulars  and  offers  to  the  land 
agent  of  the  company  to  purchase,  and  his 
application  was  refused.  The  court,  in  Its 
opinion,  says  that  the  company  conld  not  le- 
gally do  this,  "because  the  offer  which  It 
made  to  sell  its  lands  to  actual  settlers,  hav- 
ing been  accepted  by  the  defendant,  who  set- 
tled upon  a  portion  of  the  lands,  constituted 
a  contract  of  sale,  and  established  the  rela- 
tion of  vendor  and  vendee  between  the  com- 
pany and  defendant  as  a  bona  fide  settler," 
and  affirmed  the  Judgment  In  favor  of  the 
defendant. 

2.  The  appellant  contends,  however,  that 
the  cases  referred  to  are  not  authority,  for 
the  reason  that  the  offer  of  the  company  con- 
tained in  the  circulars  in  this  case  is  differ- 
ent from  the  offer  in  the  other  cases,  in  this: 
The  language  of  the  offer  in  this  case,  as 
already  shown,  is,  "Settlers  and  actual  occu- 
pants who  in  good  faith  cultivate  and  im- 
prove lands  belonging  to  the  company  will 
generally  be  given  preference  of  purchase  at 
the  graded  price."  The  word  "generally" 
was  omitted  from  tbe  offers  In  the  cases  un- 
der consideration  In  Boyd  v.  Brinckin  and 
Railroad  Co.  v.  Terry,  supra.  However,  In 
Kelly  V.  Railroad  Co.,  74  Cal.  557,  16  Paa 
386,  the  terms  of  the  offer  contained  in  the 
circular  were  Identical  with  the  offer  in  the 
present  case.  That  was  an  action  to  com- 
pel the  defendant  to  specifically  perform  a 
contract  for  the  sale  of  the  land.  It  appears 
that  one  Cole  had  settled  upon  the  land  in 
question,  and  continued  to  reside  thereupon, 
and  make  improvements,  relying  upon  circu- 
lars issued  by  the  railroad  company  similar 
to  those  referred  to  in  this  case,  and  believ- 
ing that  he  would  have  the  prior  right  to  pur- 
chase from  the  company;  and  It  appears 
that  Kelly  resided  In  the  vicinity,  and  knew 
all  the  facts,  and  of  Cole's  equities.  Cole  in- 
tervened in  the  action,  and  prayed  for  the 
conveyance  of  the  land  In  controversy  to  him. 
The  conrt  below  decreed  that  the  land  be 
conveyed  to  Cole,  and  Kelly  appealed.  The 
findings  showed  that  by  reason  of  false  repre- 


sentations made  by  Kelly  to  the  land  agent 
of  the  railroad  company,  which  were  un- 
true, and  known  to  be  untrue  by  him  at  the 
time,  the  company  was  deceived,  and  entered 
into  said  contract;  and,  upon  becoming 
aware  of  tbe  deception  which  had  been  prac- 
ticed by  Kelly,  refused  to  carry  out  the  con- 
tract and  make  a  conveyance.  On  the  ap- 
peal. In  reply  to  the  contaiUon  of  Kelly  that 
the  false  representations  were  not  produc- 
tive of  Injury  to  the  railroad  company,  this 
court  said:  "It  Is  not  necessary  that  the  in- 
Jury  should  result  to  the  vendor.  It  Is  suffi- 
cient if  it  would  result  to  third  persons;"  and 
the  Judgment  was  affirmed.  In  Start:  v. 
Starrs,  6  Wall.  41d,  18  L.  Ed.  930.  it  Is  said 
"that,  where  one  party  has  acquired  the  legal 
title  to  property  to  which  another  has  a  better 
right,  a  court  of  equity  will  convert  bim  into 
a  trustee  of  the  true  owner;"  and  In  Johnson 
y.  Towsley,  13  WaU.  85,  20  L.  Ed.  487,  the 
court  said:  "If,  for  any  reason  recognised  by 
courts  of  equity  as  a  ground  for  interference 
in  such  cases,  tbe  legal  title  has  passed  to  one 
party,  when  In  equity  and  in  good  conscience 
it  ought  to  go  to  another,  a  court  of  equity 
wlU  convert  him  Into  a  trustee."  In  this  case  it 
aM>ears  that  the  railroad  company  held  Itself 
ready  to  carry  out  Its  offer  to  the  defendant 
under  the  circulars  In  question,  and  was  only 
prevented  from  doing  so  by  the  fraudulent 
interposition  of  the  plaintiff;  and  under  well- 
settled  principles  of  law  the  plaintiff  should 
not  be  permitted  to  reap  the  fruits  of  his 
fraud. 

3.  The  conrt  did  not  err  In  allowing  the 
defendant  to  amend  his  cross  oomplalnt 
pleading  a  tender  and  offer  to  deposit  in 
court,  nor  in  denying  plalntlfTs  motion  to 
strike  out  said  amendment.  Amendments  to 
pleadings  so  as  to  enable  tbe  party  to  prove 
all  the  facts  necessary  to  his  cause  of  action 
or  defense  are  favored.  If,  by  reason  of 
such  amendment,  the  opposite  party  is  taken 
by  surprise,  the  cause  can  be  continued,  or 
time  allowed  to  meet  the  amendment,  or 
such  other  terms  Imposed  as  may  be  Just  un- 
der the  circumstances.  It  can  yery  rarely 
happen  that  a  court  would  be  Justified  in  re- 
fusing a  party  leave  to  amend  his  pleading 
so  that  he  may  properly  present  his  case. 
Code  Civ.  Proc.  i  473;  Gnldery  v.  Green,  95 
Oal.  630,  30  Pac.  786;  Stringer  y.  Davis,  30 
Cal.  321;  Burns  y.  Scooffy,  96  Cal  271,  33 
Pac.  86. 

The  conclusion  reached  renders  it  unneces- 
sary to  consider  the  question  of  advertae  pos- 
session and  the  statute  of  limitations.  The 
Judgment  and  order  appealed  from  are  af- 
firmed. 

We  concur:  McFARLAND.J.jQAROUTTE, 
J.;  HARRISON,  J. 
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SCHAAKE  ▼.  EAGUB  AUTOMATIC  CAN 
CO.  et  al.    (S.  P.  1,501.) 

<Snpreine  Court  of  California.    Feb.  20,  1901.) 

ACTIONS— JOINDER  —  PLEADINGS  —  PARTIES- 
COMPLAINT  —  UNCERTAINTY  —  DEMURRER- 
LEAVE  TO  AMEND—  REFUSAL— MOTION  TO 
VACATE— APPEAL— ABUSE  OF  DISCRETION- 
STATEMENT  OF  CAUSE  OF  ACTION— CORPO- 
RATIONS —  DISTRIBUTION  OF  ASSETS  —  LIA- 
BILITY—PROPERTY CHARGED  WITH  LIABIL- 
ITY—ACCOUNTING. 

1.  Where  the  court  sustained  demurrers  to  a 
complaint  without  leave  to  amend,  and  the 
complaint  stated  a  cause  of  action,  the  face 
of  the  record  showed  an  abuse  of  the  court's 
discretion  to  allow  or  disallow  amendment  of 
the  pleadings. 

2.  Where  an  order  refusing  leave  to  amend 
was  inserted  in  an  order  sustaining  demurrers 
to  the  complaint,  the  former  order  was  except- 
ed to  by  force  of  Code  Civ.  Proc.  {  647,  provid- 
ing that  an  order  allowing  or  refusing  to  allow 
amendments  to  the  pleadings  would  be  deem- 
ed to  have  been  excepted  to,  and  It'  was  not 
necessary  for  the  plaintiff  to  move  to  vacate 
or  modify  the  order  entered  in  order  to  have 
the  point  reviewed  on  appeal. 

3.  A  complaint  alleged  that  a  contract  be- 
tween the  inventor  of  certain  patented  ma- 
chines and  improvements  and  a  can  company 
provided  that  if  such  machines  and  improve- 
ments were  sold  by  the  can  company,  or  trans- 
ferred for  use  under  a  license  outside  of  cer- 
tain territory,  the  inventor  was  to  have  a  cer- 
tain per  cent,  of  the  profits  accruing  thereby  to 
Buch  can  company.  It  further  alleged  that  the 
can  company  did  sell  such  inventions  and  im- 
provements to  be  used  outside  of  such  territory 
'without  any  reserve  or  limitation,  and  that  the 
buyer  at  such  sale  and  its  licensees  were  using 
BUch  machines  and  improvements  outside  of 
BUch  territory.  Held,  that  the  complaint  stated 
Ik  cause  of  action  against  the  can  company. 

4.  Under  Qv.  Code,  S  309,  declaring  that  the 
directors  of  corporations  must  not  divide  or 
pay  to  the  stockholders,  or  any  of  them,  any 
part  of  the  capital  stock,  except  what  remains 
after  the  payment  of  all  its  debts  on' its  disso- 
lution or  the  expiration  of  its  term  of  exist- 
ence, the  capital  stock  of  one  corporation,  is- 
Bued  to  a  number  of  persons,  all  but  one  of 
whom  were  the  stockholders  of  another  corpo- 
ration, in  consideration  of  the  transfer  to  the 
former  of  all  the  latter's  property,  capital,  pat- 
ents, and  assets,  was  in  fact  the  property  of 
Biich  latter  corporation,  and  a  fund  for  rhe 
payment  of  its  debts;  hence  all  such  corpora- 
tion's stockholders  who  had  received  any  of 
the  stock  issued  by  the  former  corporation  were 
proper  parties  to  a  suit  against  tne  latter  cor- 
poration. 

5.  Where  a  complaint  seeking  to  recover  a 
certain  per  cent,  of  the  profits  accruing  to  a 
corporation  by  reason  of  the  sale  of  certain 
property  states  that  such  corporation  received 
no  consideration  for  the  transfer  of  the  prop- 
erty, but  further  nlleges  that  the  corporation  to 
which  it  was  sold  issued  2.88S  shares  of-  its 
capital  stock  to  the  stockholders  of  the  corpo- 
ration selling  it,  in  payment  for  such  property, 
the  statement  as  to  consideration  did  not  pre- 
vent the  facts  alleged  from  constituting  a  cause 
of  action,  since  it  was  a  conclusion  of  law  er- 
roneously drawn  from  the  facts. 

0.  Where  a  corporation  issued  part  of  its 
capital  stock  to  the  stockholders  of  another 
corporation  in  consideration  of  the  transfer  of 
all  the  letter's  property,  assets,  and  patents,  in- 
cluding the  right  to  use  and  authorize  the  use 
of  certain  patented  machines  outside  a  certain 
territory,  with  notice  that  such  transfer  cre- 
ated a  liability  against  the  latter  corporation, 
and  that  such  corporation  could  not  discharge 
the  same,  it  took  the  property  charged  with 
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that  liability,  and  was  a  proper  party  to  a  suit 
against  the  other  corporation  on  the  same. 

7.  Where  a  party  had  a  right  to  a  certain  per 
cent,  of  the  profits  of  the  sale  by  a  corpora- 
tion of  certain  patents,  and  the  corporation  sold 
the  patents,  but  directed  the  proceeds  to  be 
delivered  to  its  stockholders,  a  complaint  set- 
ting up  these  facts  did  not  fail  to  state  a  case 
for  an  accounting,  in  that  it  failed  to  show 
that  anything  was  received  by  the  corporation 
for  which  it  should  account. 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
Edward  A.  Belcher,  Judge. 

Action  on  contract  by  Henry  Schaake 
against  the  Eagle 'Automatic  Oan  Company 
and  otliers.  From  a  Judgment  sustaining  de- 
murrers to  the  complaint,  without  leave  to 
amend,  plaintiff  appeals.  Reversed,  with 
directions. 

J.  C.  McKee  and  F..  M.  Parcells,  for  appel- 
lant E.  8.  Plllsbury  and  Olney  &  Olney, 
for  respondents. 

PER  CURIAM.  The  other  defendants  are 
the  Pacific  Sheet-Metal  Works  (a  corpora-, 
tion),  Henry  Pierce,  Irvln  Ayres,  0.  H.  Watt, 
F.  P.  Howard,  W.  H.  Talbot,  A.  L.  Ayres, 
H.  L.  Hutchinson,  K  B.  Pond,  William  Ren- 
nle,  J.  M.  Duke,  W.  P.  Johnson,  May  Mar- 
tin Philips,  and  J.  W.  Philips.  These  de- 
fendants, except  the  last  two,  were  stock- 
holders in  the  Eagle  Automatic  Can  Compa- 
ny, and  held  all  Its  stock  (2,000  shares);  and 
Pierce,  Ayres,  Watt,  Howard,  and  Talbot 
were  directors]  The  amended  complaint 
was  demurred  to  by  each  of  the  corpora- 
tions, and  also  by  the  Individual  defendants, 
severally;  and  these  demurrers  were  sus- 
tained, without  leave  to  amend,  and  plaintiff 
appeals  from  the  Judgment  thereupon  en- 
tered. 

The  amended  complaint  alleges,  in  sub- 
stance, the  following  facts: 

On  October  26,  1892,  the  said  Eagle  Auto- 
matic Can  Company,  a  corporation  engaged 
in  the  manufacture  of  tin  cans  by  the  use 
of  certain  automatic  patented  machines  and 
processes,  at  the  .dty  and  county  of  San 
Francisco,  as  party  of  the  first  part,  enter- 
ed Into  a  contract  with  the  plaintiff,  as 
party  of  the  second- part,  the  substance  of 
which  is  as  follows:  The  second  party 
agreed  to  serve  as  superintendent  of  the  can 
factory  of  the  first  party  for  three  years 
from  the  date  of  the  agreement,  imless  It 
should  be  sooner  terminated  according  to 
the  terms  thereinafter  set  forth;  that,  tn 
connection  with  his  duties  as  srperlntendent, 
he  should  give  due  attention  and  care  to  per- 
fecting, improving,  and  developing  the  va- 
rious machines  and  machinery  in  use  In  the 
factory,  and  endeavor  to  Improve  said  ma- 
chines and  discover  and  Invent  others  for 
use  In  said  factory  and  business;  that  any 
and  all  Inventions  or  Improvements  which 
had  been  or  might  be  Invented,  discovered, 
or  made  by  the  second  party  during  the  time 
be  had  been  or  should  be  employed  as  super- 
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Intendent  should  be  perfected  and  completed 
by  the  second  party  when  so  required  by 
the  first  party,  and  applications  for  patents 
to  be  made  when  required  by  the  first  party 
at  its  expense,  and  to  be  assigned  to  it  upon 
request,  aud,  whether  patented  or  not,  any 
and  all  of  such  Improvements  or  inventions 
so  made  should  "be  and  remain  the  sole 
property  of  the  party  of  the  first  part  during 
the  entire  life  of  the  patent  or  patents,  and 
entirely  in  the  control  of  said  party,  and  for 
the  exclusive  use  and  benefit  thereof:  pro- 
vided, that  said  party  of  the  second  i>art 
shall  have  an  Indefeasible  Interest  in  any 
and  all  of  said  inventions  or  Improvements, 
whether  patented  or  not,  equivalent  to  twen- 
ty-five per  cent,  of  all  profits  accruing  to  or 
received  by  the  party  of  the  first  part  on 
account  of  the  sale,  use,  or  license  to  use,  or 
on  account  of  the  manufacture  to  sell,  use, 
or  license  to  use,  any  of  said  inventions  or 
Improvements,  outside  of  the  city  and  coun- 
ty of  San  Francisco."  In  consideration  of 
the  foregoing,  the  first  party  agreed  to  pay 
the  plaintifl  ?lflO  per  month  during  said  pe- 
riod of  three  years,  or  until  the  agreement 
should  be  duly  terminated  according  to  its 
terms.  The  first  party  also  agreed  "to  pay 
to  the  party  of  the  second  part  ten  pet  cent, 
of  the  cost  price  of  any  and  all  machines 
or  parts  of  machines  or  Improvements  on 
machines  made,  discovered,  or  invented  by 
the  party  of  the  second  part  as  hereinbefore 
set  forth,  which  said  party  of  the  first  part 
shall  cause  to  be  used  or  authorize  the  use 
of  outside  of  the  city  and  county  of  San 
Francisco;  also  to  pay  to  the  party  of  the 
second  part  twenty-five  per  cent,  of  all  prof- 
Its  accruing  to  or  received  by  the  party  of 
the  first  part  on  account  of  the  sale,  use,  or 
license  to  use,  or  on  account  of  the  manu- 
facture to  sell,  use,  or  license  to  use,  any  of 
said  inventions  or  improvements  outside  of 
the  city  and  county  of  San  Francisco,"  It 
was  further  agreed  that  In  the  event  that 
the  first  party  retired  from  the  business  of 
manufacturing  tin  cans,  and  for  that  reason 
had  no  further  use  for  the  services  of  the 
party  of  the  second  part,  "then  this  agree- 
ment to  cease  and  determine,  and  all  future 
obligations  hereunder  shall  be  mutually  can- 
celed and  annulled,"  and  the  first  party  re- 
leased from  payment  of  said  salary,  and  the 
second  party  from  the  duties  of  superintend- 
ent or  other  service,  and  that  inventions  or 
improvements  thereafter  discovered  should 
be  for  the  exclusive  use  of  the  second  party: 
"provided,  that  no  rights  or  Interests  or  ob- 
ligations arising  or  originating  before  this 
agreement  is  terminated  as  herein  set  forth 
shall  be  affected  In  any  manner  by  the  said 
termination  hereof." 

The  plaintiff  further  alleges  performance 
of  his  said  contract,  enumerates  12  Inven- 
tions for  which  patents  were  Issued,  8  for 
which  patents  were  allowed  but  not  yet  is- 
sued, and  7  Improvements  not  patented,  all 
of  which  were  assigned  and  delivered  to  the 


said  Eagle  Automatic  Can  Cbmpany,  and 
solely  used  by  It;  that  In  October,  isas.  the 
defendant  the  Eagle  Automatic  Can  Compa- 
ny entered  into  an  agreement  with  the  Pa- 
cific Sheet-Metal  Worlis,  a  corporation,  and 
a  defendant  herein,  to  sell  to  It  all  its  capital, 
patents,  property,  rights,  franchises,  privi- 
leges, and  assets  owned,  held,  or  controlled 
by  the  defendant  the  Eagle  Automatic  Can 
Company,  including  all  the  inventions  and 
improvements  made  by  the  plaintiff;  that 
the  same  was  so  sold  and  delivered,  to  be 
used  outside  of  the  city  and  county  of  San 
Francisco,  "or  anywhere,  without  reserve  or 
limitation,"  and  that  no  consideration  there- 
for was  received  by  the  Eagle  Automatic 
Can  Company,  but  that  the  Pacific  Sheet- 
Metal  Works,  with  the  knowledge  and  ap- 
proval of  all  the  defendants,  issued  2,888 
shares  of  Its  stocii  to  the  following  named 
defendants:  Henry  Pierce,  700  shares;  F. 
P.  Howard,  354  shares;  Irvin  Ayres,  835 
shares;  0.  H.  Watt,  520  shares;  H.  L.  Hntcii- 
Inson,  340  shares;  W.  P.  Johnson,  10  shares: 
and  to  May  Martin  Philips,  129  shares.  And 
it  Is  alleged  that  said  defendants  gave  no 
consideration  for  said  stock,  but  received 
the  same,  according  to  said  agreement,  for 
procuring,  consenting  to,  and  ratifying  said 
sale,  and  that  thereby  the  Eagle  Automatic 
Can  Company  was  deprived  of  all  Its  prop- 
erty, capital,  and  assets,  has  ceased  to  do 
business,  and  is  insolvent.  It  1b  then  alleged 
that  the  cost  price  of  the  machines  and  ma- 
chinery patented.  Invented,  and  improved  by 
plaintiff,  and  by  him  assigned  and  delivered 
to  the  Elagle  Automatic  Can  Company,  and 
by  that  company  sold  and  delivered  to  the 
Pacific  Sheet-Metal  Works,  was  $16U,O0U, 
and  the  value  of  the  stock  Issued  therefdr  to 
the  defendants  above  stated  was  $190,000. 
It  Is  then  alleged  that  at  the  time  of  said 
sale  "several  of  the  said  machines  and  ma- 
chinery were  practically  worn  out  and  of 
little  value,  and  were  subsequently  abandon- 
ed, so  that  the  whole  lot  was  sold  for  a  sum 
far  In  excess  of  Its  value,  and  a  very  large 
profit— the  exact  sum  being  unknown  to 
plaintiff— thereby  accrued  to  said  Eagle  Au- 
tomatic Can  Company  on  account  of  said 
sale  authorizing  the  use  of  said  machines 
outside  of  the  city  and  county  of  San  Fran- 
cisco, and  said  profit  was  received  by  said 
defendants  In  stock,  as  stated."  It  Is  then 
alleged  that  the  value  of  the  patents  on  ma- 
chines and  improvements  discovered  and  in- 
vented by  plaintiff,  and  delivered  to  the 
ICagle  Company  under  said  contract,  was 
$74,000,  the  equivalent  of  which  was  paid 
to  said  defendants  in  stock,  and  which  suui 
comprised  the  profits  of  the  Eagle  Automatic 
Can  Company  by  the  sale  of  said  patents  to 
lie  used  outside  of  the  city  and  county  of 
San  Francisco. 

It  is  further  alleged  that  said  sale  and 
transfer,  the  issuance  of  said  stock,  and  the 
organization  of  said  Pacific  Sheet-Metal 
Works  to  receive  said  property  aud  asseis. 


Digitized  by 


Google 


Cal.) 


8CHAAKE  V.  EAGLE  AUTOMATIC  OAN  CO. 


1027 


TTcre  In  pursuance  of  a  consijirncy  thereto- 
fore entered  Into  by  and  between  nil  of  the 
defendants,  acting  In  concert,  with  the  In- 
tent of  defrauding  plaintiff  of  his  rights  and 
interests  in  said  property  under  said  con- 
tract, and  in  pursuance  thereof  dividing  the 
proceeds  and  profits  resxiltlng  from  the  con- 
Bunimatioa  of  said  conspiracy,  to  wit,  "2,888 
shares  of  the  capital  stock  of  said  Pacific 
Sheet-Metal  Works,  as  stated,  of  the  value  of 
$288,800,"  and  that  all  of  said  parties  were 
fully  aware  and  had  notice  of  the  existence 
of  said  contract,  and  that,  as  a  result  of 
said  sale,  plaintiff  was  entitled  to  25  per 
cent,  of  the  price  paid  for  the  patents  sold 
and  delivered  to  be  used  outside  of  the  city 
and  county  of  San  Francisco,  25  per  cent,  of 
the  profits  on  the  machines  and  machinery 
80  sold,  and  10  per  cent,  on  $160,000,  the 
cost  of  the  same,  all  with  the  purpose  and  in- 
tent to  wrong  and  defraud  the  plaintiff;  that 
plaintiff  has  no  means  of  ascertaining,  and  Is 
unable  to  state,  what  part  of  said  sum  of 
$288,800  was  paid  for  the  use  of  said  patents 
Inside  of  the  city  and  county  of  San  Fran- 
cisco, and  what  part  was  for  the  use  of  said 
patents  and  machinery  outside  of  said  city 
and  county;  that  the  Pacific  Sheet-Metal 
Works  and  its  licensees  have  used  and  are 
now  using  all  the  said  patents  and  improve- 
ments outside  of  the  city  and  county  of  San 
Francisco,  "and  nothing  has  been  received 
by  plaintiff  for  or  on  accoimt  thereof  from 
said  Eagle  Automatic  Can  Company,  or  from 
any  of  said  defendants,  or  at  all;  that  by 
reason  of  the  premises  said  defendants,  and 
each  of  them,  are  indebted  to  plaintiff  in  a 
sum,  the  exact  amount  of  which  plaintiff  is 
unable  to  ascertain,  and  therefore  cannot 
state,  but  no  part  of  which  has  been  paid." 

The  prayer  is:  (1)  "That  an  accounting 
be  had,  and  the  original  cost,  as  well  as  the 
real  value  at  the  date  of  the  sale,  of  the 
property  and  assets  of  said  Eagle  Automatic 
Can  Company,  In  which  plaintiff  had  an  in- 
terest by  reason  of  said  contract,  sold  to 
said  Pacific  Sheet-Metal  Works,  the  price 
paid  for  the  same,  the  proportion  of  the  price 
paid  for  use  and  authority  to  use  the  said 
patents,  machinery,  and  Improvements  out- 
side of  the  city  and  county  of  San  Francisco, 
and  the  profits  accruing  from  the  sale,  be  as- 
certained." (2)  That  he  have  judgment 
against  each  for  such  sum  as  he  may  be  en- 
titled to,  with  interest,  and  for  other  proper 
relief.  Each  of  the  corporations  and  the  In- 
dividual defendants  demurred  separately, 
specifying  that  the  facts  stated  do  not  con- 
stitute a  cause  of  action,  that  there  Is  a  mis- 
Joinder  of  parties  defendant,  that  several 
causes  of  action  are  improperly  united,  that 
the  complaint  Is  ambiguous  in  certain  partic- 
ulars and  unintelligible  in  others.  On  No- 
vember 10,  1807,  the  court  made  an  order 
reciting  that,  the  demurrers  having  been 
theretofore  submitted  and  taken  under  ad- 
visement, "it  is  ordered  that  said  demurrers 
be,  and  the  same  are  hereby,  sustained,  with- 


out leave  to  the  pl.Tintiff  herein  to  amend 
the  complaint  on  file  herein,"  and  directing 
judgment  to  be  entered  In  favor  of  the  de- 
fendants for  costs. 

Hcspoudents  contend,  however,  that  the 
court  did  not  err  in  sustaining  the  demurrers 
"without  leave  to  amend."  It  is  said  that 
the  complaint  had  been  once  amended,  tbat 
the  allowance  of  a  further  amendment  was 
wholly  within  the  discretion  of  the  court  be- 
low, and  that  there  is  nothing  in  the  record 
which  shows  an  abuse  of  discretion;  eiting 
Buckley  v.  Howe,  86  Cal.  59C,  605,  25  Pac. 
132,  134,  where  It  is  said:  "The  privilege  of 
amending  after  trial  of  the  issue  of  law  rais- 
ed by  demurrer  is  not  one  of  right,  but  one 
resting  In  the  discretion  of  the  trial  court. 
Code  Civ.  Proc.  §  472.  If  the  plainOff  desir- 
ed to  again  amend,  she  should  have  applied 
to  the  court  below,  and.  If  refused,  excep- 
tions should  have  been  taken.  It  is  too  late 
to  make  the  point  for  the  first  time  in  this 
court,  when  nothing  appears  in  the  record  to 
show  an  abuse  of  discretion."  We  do  not 
question  that  proposition;  but.  If  a  com- 
plaint states  a  cause  of  action,  the  face  of 
the  record  would  "show  an  abuse  of  discre- 
tion" in  sustaining  a  demurrer  upon  any 
ground  without  leave  to  amend.  According- 
ly, in  Buckley  v.  Howe  this  court  reviewed 
all  the  facts  which  were  relied  upon  to  show 
a  cause  of  action,  and  concluded  that  she 
had  failed  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  that  the  de- 
murrer to  her  complaint  was  properly  sus- 
tained. The  order  refusing  leave  to  amend 
in  this  case  was  inserted  in  the  order  sus- 
taining the  demurrers,  and  was  made  at 
the  same  time.  It  cannot  be  presumed  that 
the  plaintiff  asked  leave  to  amend  In  ad- 
vance of  the  ruling  upon  the  demurrers,  and, 
the  order  denying  his  right  to  amend  having 
been  made,  and  excepted  to  by  force  of  the 
statute  (Code  Civ.  Proc.  §  647),  It  could  not 
be  required  that  he  eihould  move  to  vacate  or 
modify  it  in  order  to  have  the  point  reviewed 
upon  appeal.  Demurrers  for  ambiguity  or 
uncertainty  are  in  aid  of  the  pleading,  and 
contemplate  an  amendment  in  the  particu- 
lars specified  in  them.  We  do.  not  say  tbat 
there  is  no  limit  to  the  right  to  amend  when 
such  demurrers  are  sustained,  since  several 
failures— perhaps  but  one  or  two— may  de- 
velop a  want  of  facts,  or  show  that  the  fault 
cannot  be  remedied.  The  case  of  Campbell 
V.  Freeman,  99  Cal.  546,  34  Pac.  113,  cited 
by  counsel  for  the  Pacific  Sheet-Metal  Works, 
has  no  application.  In  that  case  the  fact 
of  an  application  for  leave  to  amend  ap- 
peared only  by  the  afiSdavlt  of  counsel,  and 
there  was  no  bill  of  exceptions  or  statement 
containing  any  action  of  the  court  thereon. 
The  contract  between  the  plaintiff  and  the 
Eagle  Automatic  Can  Company  Is  set  out  In 
full  In  the  complaint,  and  its  principal  provi- 
sions hove  been  hereinbefore  sufllclently 
stated.  Under  its  terms  the  plaintiff  had  no' 
profit  or  interest  in  his  patents  and  Improve- 
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ments  so  long  as  their  nse  was  confined  to 
tlie  city  and  county  of  San  Francisco.  The 
contract  contemplated,  however,  tliat  these 
patented  machines  and  Improvements  might 
be  manufactured  for  sale  or  use  under  a  li- 
cense by  otlier  manufacturers  outside  of  said 
city  and  county,  and  In  such  case  he  was  to 
have  the  Interest  or  proilts  therein  specified. 
It  la  also  alleged  that  in  October,  1895,  the 
Eagle  Automatic  Can  Company  agreed  to 
sell  to  the  defendant  the  Pacific  Sheet-Metal 
WofEs^  "all  the  capital,  patents,  property, 
rights,  franchises,  privileges,  and  assets  own- 
ed, held,  or  controlled  by  said  defendant  the 
Eagle  Automatic  Can  Company,  including  all 
the  inventions  and  Improvements  discovered 
or  made  by  the  plaintiff  as  hereinbefore  set 
forth,  and  to  be  used  outside  of  the  city  and 
county  of  San  Francisco,  or  elsewhere,  with- 
out any  reserve  or  limitation  whatever";  and 
that  on  or  about  February  12,  1896,  the  sale 
was  consummated  by  the  board  of  directors, 
with  the  approval  of  the  stocltholders.  It  Is 
directly  alleged  that  the  Pacific  Sheet-Metal 
Works  was  by  said  sale  authorized  to  nse 
said  property  outside  of  said  city  and  county, 
and  it  Is  also  alleged  that  the  Pacific  Sheet- 
Metal  Works  and  its  licensees  have  used  and 
are  now  using  the  same  outside  of  said  city 
and  county.  These  facts,  If  proved,  would 
entitle  the  plaintiff  to  recover  the  percent- 
ages stipulated  for  in  the  contract,  at  least 
as  against  the  Eagle  Automatic  Can  Compa- 
ny. It  Is  true.  It  Is  alleged  that  that  corpo- 
ration sold  "all  Its  property,  capital,  and  as- 
sets of  every  kind  and  character,  has  ceased 
to  do  business,  now  Is,  and  since  said  sale 
has  been,  entirely  without  assets  and  Insol- 
vent"; but  that  does  not  relieve  It  from  lia- 
bility for  its  debt.  It  is  also  true  that  It  Is 
alleged  that  it  received  no  consideration  from 
the  Pacific  Sheet-Metal  Works  for  the  prop- 
erty It  sold  to  the  last-named  corporation; 
but  it  Is  alleged  that  the  Pacific  Sheet-Metal 
Works  issued.  In  payment  therefor,  to  the 
stockholders  of  the  Eagle  Automatic  Can 
Company,  2,888  shares  of  its  capital  stock. 
But  oald  corporation  was  not  authorized  to 
sell  all  its  property  for  stock  In  another  cor- 
poration to  be  Issued  not  to  it,  but  to  its 
stockholders,  as  we  shall  hereafter  see;  and, 
the  facts  being  stated.  It  Is  apparent  that  the 
pleader's  statement  that  the  corporation  re- 
ceived no  consideration  for  the  sale  is  a  con- 
clusion of  law  erroneously  drawn  from  the 
facts  alleged;  and,  it  further  appearing  that 
the  property  sold  was  "authorized"  by  the 
Eagle  Automatic  Can  Company  to  be  used 
outside  of  the  city  and  county  of  San  Fran- 
cisco, a  cause  of  action  against  said  Eagle 
Automatic  Can  Company  is  stated.  We  also 
think  that  the  Pacific  Sheet-Metal  Works, 
and  the  stockholders  in  the  Eagle  Automatic 
Can  Company  who  received  any  of  the  stock 
issued  by  the  Pacific  Sheet-Metal  Works  In 
payment  for  the  property  sold  to  It  by  the 
first-named  corporation,  are  each  proper  par- 
ties to  the  suit,  and  that  the  demurrer  for 


misjoinder  of  parties  should  have  been  over- 
ruled. 

It  is  alleged  that  the  Eagle  Automatio 
Can  Company  sold  all  Its  property,  capital, 
patents,  and  assets  to  the  Pacific  Sheet-Metal 
Works  pursuant  to  an  agreement,  and  that 
the  last-named  corporation  Issued  to  Pierce, 
Howard,  Ayres,  Watt,  Hutchinson,  Johnson, 
and  May  MarOn  Philips  2,888  shares  of  its 
capital  stock  In  payment  therefor,— all  of  said 
persons,  except  Mrs.  Philips,  being  stock- 
holders In  the  Eagle  Automatic  Can  Com- 
pany; that  said  corporation  has  ceased  to 
do  business,  and  Is  Insolvent.  The  corpora- 
tion, however,  has  not  been  dissolved,  and 
the  effect  of  this  transaction  was  an  attempt- 
ed distribution  of  all  Its  property,  capital, 
and  assets  of  every  description  to  its  stock- 
holders. In  violation  of  section  309  of  the 
Civil  Code,  which  provides,  among  other 
things,  as  fallows:  "The  directors  of  corpo- 
rations must  not  make  dividends,  except 
from  the  surplus  profits  arising  from  the 
business  thereof;  nor  must  they  divide, 
withdraw,  or  pay  to  the  stockholders,  or  any 
of   them,   any    part   of   the   capital    stock, 

*  •     •     except  as   hereinafter   provided. 

*  •  •  Nothing  herein  shall  prohibit  a  di- 
vision and  distribution  of  the  capital  stock 
of  any  corporation  which  remains  after  the 
payment  of  all  its  debts,  upon  Its  dissolution, 
or  the  expiration  of  its  term  of  existence. 

*  •  ♦"  Said  corporation  has  not  been  dis- 
solved, nor  has  Its  term  of  existence  expired. 
It  Is  alleged  to  be  a  corporation,  and  its  de- 
murrer admits  Its  existence  as  such.  Sec- 
tion 13  of  the  act  of  1853  (St  1853,  p.  89> 
contained  substantially  the  provisions  now 
found  in  said  section  of  the  Civil  Code,  and 
those  provisions  were  considered  In  Martin 
V.  Zellerbach,  38  CaL  300.  In  that  case  two 
corporations,  each  owning  in  severalty  sev- 
eral water  ditches,  and  having  no  interest 
in  common,  agreed  to  form  a  new  corpora- 
tion, to  which  each  should  convey  all  its 
property,  the  stock  of  the  new  corporation 
to  be  distributed  in  certain  proportions  to 
the  stockholders  of  said  two  corporations. 
One  of  said  original  corporations  was  Indebt- 
ed to  the  plaintiff,  who  brought  suit  against 
it,  attached  the  property  formerly  belonging 
to  It,  obtained  judgment,  and  became  the 
purchaser  at  execution  sale,  and  obtained  the 
sheriff's  deed  therefor.  Before  the  plaintiff 
recovered  said  judgment  the  defendant  re- 
covered judgment  against  the  new  corpora- 
tion, and  sold  the  whole  of  the  property 
held  by  the  new  corporation  upon  execution, 
and  became  the  purchaser,  and  obtained  a 
sheriff's  deed  therefor.  Plaintiff  sued  to  re- 
cover possession  of  the  property  which  he 
had  purchased,  and  the  foregoing  facts  wore 
set  up  as  an  equitable  defense.  The  orig- 
inal corporations  wer6  the  Eureka  Lake  Com- 
pany and  the  Miner's  Ditch  Company,  and 
the  new  corporation  was  named  the  Eureka 
Lake  Water  Company.  It  was  the  property 
conveyed  by  the  first-named  corporation  that 
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was  !n  controversy?  The  court,  after  saying 
that  the  transaction  as  agreed  upon  and  at- 
tempted to  be  can-led  out,  If  effectual  In  law, 
would,  of  necessity,  have  resulted  In  an 
alienation  of  the  entire  property  and  capi- 
tal of  the  Eureka  Lake  Company,  and  that 
not  a  dollar  would  have  remained  to  satisfy 
the  demands  of  creditors,  said:  "The  con- 
tract was  that  this  stock  [in  the  new  corpora- 
tion] was  to  be  issued,  and  it  was  afterwards 
issued,  directly  to  the  stockholders  of  the 
Eureka  Lake  Company.  It  does  not  vary 
the  principle  that  the  consideration  to  be 
paid  was  stock  instead  of  money.  If  the 
contract  had  been  that  on  the  transfer  of 
the  property  the  Eureka  Lake  Water  Com- 
pany would  pay  to  the  stockholders  of  the 
Eureka  Lake  Company  $100,000  in  cash,  as 
the  price  of  the  property,  the  legal  proposi- 
tion involved  would  have  been  precisely  the 
same  as  in  this  case.  In  either  case  the  con- 
sideration would  have  been  paid,  not  to  the 
trustees  as  a  fund  primarily  liable  to  cred- 
itors, but  to  the  stockholders  for  their  own 
use.  •  •  •  If  this  be  not  a  violation  of 
that  provision  of  the  statute  which  forbids ' 
the  trustees  'to  divide,  withdraw,  or  in  any 
way  pay  to  the  stockholders,  or  any  of  them, 
any  part  of  the  capital  stock  of  the  com- 
pany,' we  are  unable  to  conceive  a  case 
which  would." 

Kohl  V.  Lllienthal,  81  Cal.  378,  20  Pac.  401, 
22  Pac.  689,  6  L.  R.  A.  520,  Involved  a  sim- 
ilar question.  There  two  mining  corpora- 
tions, owning  contiguous  mining  claims, 
formed  a  new  corporation,  to  which  they 
severally  conveyed  their  mines,  the  new  cor- 
poration paying  therefor  in  stock  100,000 
shares  to  each  of  the  two  corporations,  one 
of  which  was  organized  under  the  laws  of 
California.  The  plaintiffs,  who  were  stock- 
holders in  said  California  corporation, 
brought  suit  against  it  and  certain  of  its  of- 
Hcers  to  compel  a  distribution  of  the  stock 
received  from  the  new  corporation  among 
its  stockholders  in  proportion  to  the  number 
of  shares  held  by  each.  It  was  held  that 
the  stock  Issued  by  the  new  corporation  in 
payment  for  the  mining  ground  of  the  for- 
mer corporation  must  be  considered  as  part 
of  the  capital  of  such  former  corporation 
with  which  to  carry  on  business,  and  can- 
not be  distributed  among  the  stockholders 
thereof  until  it  ceases  to  exist,  either  by  ex- 
piration of  its  term  of  existence  or  by  the 
judgment  of  a  court  of  competent  Jurisdic- 
tion. In  this  case  Martin  v.  Zellerbach,  su- 
pra, Is  cited  and  approved.  See,  also.  Rail- 
road Co.  V.  Bee,  48  Gal.  398,  405,  a  case  of 
reincorporation,  where  it  was  said:  "It  was 
certainly  not  competent  to  the  members  of 
that  corporation  to  dissipate  this  fund,  and 
place  it  beyond  the  reach  of  creditors,  by 
merely  going  through  the  process  of  reincor- 
poration, taking  on  a  new  corporate  name, 
transferring  the  assets  of  the  old  corpora- 
tion to  the  new  one  without  consideration, 
and  Issuing  the  capital  stock  in  the  new  cor- 


poration to  the  holders  of  the  capital  stock 
in  the  old  corporation.  This  transaction  In- 
volved a  breach  of  positive  statute  law." 

It  may  be  said  that,  at  the  time  the  sale 
by  the  Eagle  Automatic  Can  Company  to  the 
Pacific  Sheet-Metal  Works  was  negotiated, 
there  was  no  indebtedness  existing  against 
the  former  corporation  in  favor  of  the  plain- 
tiff. But  there  was  a  subsisting  contract 
existing  between  them  under  which  a  lia- 
bility might  be  created,  and  was  created,  by 
the  sale  to  the  Pacific  Sheet-Metali^orks. 
Of  this  contract  fhe  stockholders  ra"  tttfl 
Eagle  Automatic  Can  Company  are  charged 
with  notice,  since  it  was,  in  effect,  their  con- 
tract, executed  by  their  board  of  directors; 
and  it  is  alleged  that  the  Pacific  Sheet-Metal 
Works  purchased  with  notice  of  it,  and  there- 
fore with  notice  that  the  sale  authorizing 
the  use  of  the  machines  outside  of  the  city 
and  county  of  San  Francisco  created  a  liabil- 
ity In  favor  of  the  plaintiff  which  the  selling 
corporation,  because  of  the  sale,  could  not 
discharge,  and  therefore  it  took  the  property 
charged  with  that  liability.  Under  these 
circumstances,  we  think  It  clear  that  the 
Pacific  Sheet-Metal  Works  Is  both  a  proper 
and  a  necessary  party  to  the  action,  and  that 
the  stockholders  of  the  Eagle  Automatic  Can 
Company  who  received  the  stock  alleged 
to  have  been  Issued  to  them  in  payment  for 
the  property  sold  to  the  Pacific  Sheet-Metal 
Works  are  proper  parties. 

It  is  also  urged  that  the  complaint  does  not 
show  a  case  for  an  accounting.  That  it  Is  a 
proper  case  for  an  accounting  would  seem 
to  be  clear.  These  patents  and  improve- 
ments were  assigned  to  the  corporation  by 
the  plaintiff,  but  reserving  an  interest  In  cer- 
tain profits  which  might  be  realized  by  the 
corporation.  The  relation  thus  created  was 
fiduciary,  and,  as  to  plaintiff's  share  or  part 
of  the  profits  realized,  the  corporation  was  a 
trustee.  But  counsel  say  that  the  complaint 
shows  that  no  profit  was  realized  or  received 
by  the  Eagle  Automatic  Can  Company  to  be 
accounted  for.  The  corporation  having  sold 
the  property,  and  authorized  the  delivery  of 
the  proceeds  of  the  sale  to  its  stockholders. 
In  violation  of  the  statute,  will  not  be  heard 
to  say  that  nothing  was  received  for  which 
it  should  account  Nonpayment  Is  sufficient- 
ly alleged. 

As  to  the  other  grounds  of  demurrer  little 
need  be  said.  There  are  many  faults  in  the 
complaint,  but  they  are  capable  of  amend- 
ment, and,  as  to  most  of  them,  what  has 
been  said  will  sufficiently  indicate  what  they 
are.  Faults  consisting  In  ambiguities  and 
uncertainties  should  be  viewed,  to  a  certain 
extent,  in  the  light  of  the  situation  of  the 
parties  as  to  their  knowledge  of  the  facts; 
that  is,  as  to  facts  of  which  the  plaintiff  can- 
not, from  their  nature,  have  as  full  informa- 
tion as  the  defendant,  less  certainty  Is  re- 
quired In  the  allegations  of  the  complaint, 
partly  because  a  desirable  degree  of  certainty 
may  be  impossible,  and  partly  because,  the 
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facts  being  known  to  the  defendant,  he  Is 
not  likely  to  be  embarrassed  or  injured. 

The  allpgatlon  tliat  the  Eagle  Automatic 
Can  Company  received  no  consideration  for 
the  sale  has  been  sufficiently  noticed. 

In  paragraph  9  It  Is  alleged  that  the  Pa- 
cific Sheet-Metal  Works  issued  stock  to  the 
defendants  named  "to  the  value  of  $190,000." 
It  is  alleged  in  paragraph  8  that  2,888  shares 
of  its  stock  were  Issued  to  the  persons  there- 
named,  and  in  paragraph  10  it  is  alleged  that 
said  2,8SS^  shares  were  of  the  value  of  f288,- 
SOO.  All' of  said  2,888  shares  were  issued  to 
said  defendants,  and  this  difference  in  state- 
ment as  to  the  value  begets  uncertainty. 
We  think  the  Judgment  should  be  reversed, 
with  directions  to  overrule  the  several  de- 
murrers for  want  of  facts,  and  to  sustain 
the  demurrers  for  ambiguity  and  uncertainty 
in  the  particulars  herein  specified,  with  leave 
to  the  plaintiff  to  amend  his  amended  com- 
plaint, If  be  shall  be  so  advised;  and  it  is  so 
ordered. 


(26  Mont.  U2) 

STATE  ex  rel.  STATE  SAVINGS  BANK  v. 
BARRETT,  State  Treasurer. 

(Supreme  Court  of  Montana.     March  4,  1901.) 

MANDAMUS— SUPREME  COURT— ORIGINAL  JU- 
RISDICTION —  STATE  WARRANTS  —  ASSIGN- 
MENT —  NEGOTIABILITY  —  ACCEPTANCE  AT 
PAR  —  INTEREST  —  CONSTITUTIONAL  LAW- 
CONTRACTS— IMPAIRMENT  OF  OBLIGATION. 

1.  Where  the  state  treasurer  refused  to  pay 
certain  warrants  drawn  on  the  school  of  mines 
building  fund,  directed  by  statute  to  be  paid 
therefrom,  the  mere  fact  that  it  was  a  state 
officer  refusing  to  perform  a  ministerial  duty 
was  not  a  sufficient  reason  for  invoking  the 
original  jurisdiction  of  the  supreme  court  by  an 
application  for  mandamus. 

2.  Where  cpntractors  were  paid  for  state 
work  by  warrants  drawn  on  a  certain  fund  in 
the  state  treasury,  and  were  entitled  to  inter- 
est thereon  after  presentation,  the  assignocs  of 
such  contractors  succeeded  to  nil  their  rights, 
notwithstanding  the  warrants  were  nonnegotia- 
ble,  and  were  entitled  to  interest  on  the  war- 
rants. 

3.  Where  contractors  working  for  the  state 
agreed  to  accept  warrants  on  a  certain  fund  at 
par,  and  in  full  payment  for  the  work,  such  ac- 
ceptance did  not  preclude  their  statutory  right 
to  interest  on  the  warrants,  but  merely  bound 
them  to  accept  such  warrants  at  their  face 
value. 

4.  Where  a  contract  was  made  with  refer- 
once  to  Pol.  Code,  S  ICOl,  which  provided  that, 
if  certain  state  warrants  to  be  issued  in  pay- 
ment of  work  on  the  state  school  of  mines 
building  could  not  be  paid  on  presentation  for 
lack  of  money  in  the  state  school  of  mines 
building  fund,  out  of  which  they  were  to  be 
paid,  they  should  hear  interest  at  the  rate  of 
7  per  cent,  per  annum  from  the  date  of  presen- 
tation. Laws  18J>7,  p.  124,  repealing  Pol.  Code, 
S  ICOl,  was  void  as  to  such  contract,  being 
in  conflict  with  Const.  U.  S.  art.  1,  S  10,  forbid- 
ding the  impairment  of  the  obligation  of  con- 
tracts by  state  legislation,  and  Const.  Mont, 
art.  3,  §  2,  to  the  same  effect:  hence  the  holder 
was  entitled  to  interest  on  such  warrants. 

Mandamus  by  the  state,  on  relation  of  the 
State  Savings  Bank,  to  compel  the  state 
treasurer  to  pay  certain  state  warrants. 
Writ  granted. 


McBride  &  McBride,  fo^  relator.  Jas.  Don- 
ovan, Atty.  Gen.,  for  respondent 

PIGOTT,  J.  This  is  a  proceeding  In  man- 
damus Instituted  by  the  State  Savings  Bank 
for  the  purpose  of  compelling  the  state  treas- 
urer to  pay  certain  warrants  addressed  to 
him,  and  drawn  on  the  school  of  mines  build- 
ing fund.  An  alternative  writ  was  issued. 
To  the  petition  the  treasurer  demurs  for 
want  of  substance.  Eliminating  its  formal 
averments,  and  condensing  its  statements, 
the  petition  esihibits  the  following  facts:  By 
section  17  of  the  so-called  "Enabling  Act" 
approved  February  22,  1889,  congress  grant- 
ed to  the  state  of  Montana,  for  the  establish- 
ment and  maintenance  of  a  school  of  mines. 
100,000  acres  of  land  (25  Stat  676;  1  Snpp. 
Rev.  St  U.  S.  pp.  645.  648>.  Thereafter,  by 
section  1  of  "Ah  act  to  provide  for  the  loca- 
tion. Incorporation,  establishment,  mainte- 
nance, management  and  support  of  the  Mon- 
tana School  of  Mines,"  approved  February 
17,  1893,  the  Montana  State  School  of  Mlnet, 
was  established  as  a  corporation.  Laws 
1803,  p.  177  (section  1572,  PoL  CJode).  For 
the  purpose  of  erecting,  furnishing,  and 
equipping  buildings  for  this  corporation,  the 
legislative  assembly  by  an  act  approved 
March  7,  1890,  created  the  state  school  of 
mines  commission,  authorizing  It  to  prepare 
plans  and  specifications  for  the  erection  of 
buildings,  to  advertise  for  bids  tor  the  con- 
struction thereof,  and  to  let  the  contract  to 
the  lowest  responsible  bidder.  Sections  1591. 
1594,  1595,  Pol.  (>)de.  The  act  further  creat- 
ed a  state  fund,  to  be  known  as  the  "State 
School  of  Mines  Building  Fund,"  to  the  cred- 
it of  which  should  go  all  moneys  derived 
from  the  sale  or  rental  of  the  lands  granted 
by  congress  to  the  state  for  the  purpose  of 
constructing  buildings  for  the  state  school 
of  mines,  and  the  moneys  so  received,  as 
soon  as  realized  from  time  to  time,  should 
forthwith  be  put  into  the  state  treasury,  and 
placed  to  the  credit  of  the  fund  named.  Sec- 
tion 1600,  Pol.  Code.  That  portion  of  the 
act  of  March  7,  1895,  which  appears  in  the 
Political  Code  as  section  IGOl,  is  as  follows: 
"Upon  the  completion  of  said  building  or 
buildings  and  at  any  time  previous  thereto 
as  per  the  contract  entered  into  by  the  board 
of  school  of  mines  commissioners  they  shall 
certlfj'  such  amount  or  amounts  to  the  state 
board  of  examiners,  who  shall  forthwith 
cause  to  be  drawn  a  warrant  or  warrants  on 
the  said  state  school  of  mines  building  fund 
to  the  order  of  the  person  or  persons  describ- 
ed by  the  board  as  entitled  thereto,  for  the 
full  amount  of  their  respective  claims,  which 
said  warrant  or  warrants  shall  be  taken  and 
accepted  as  in  full  payment  of  the  said  in- 
debtedness, and  no  appropriation  for  the  pay- 
ment of  the  said  warrant  or  warrants  shall 
ever  be  made  or  payment  thereof  ever  be 
made  by  or  from  any  other  source  than  the 
said  state  school  of  mines  building  fund,  and 
If,  on  the  presentation  of  said  warrant  or 
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1^-arrantB  to  the  state  treasurer,  there  shall 
not  be  In  said  fund  sufficient  moneys  to  pay 
the  same,  tlie  same  shall  be  registered,  as  of 
date  of  presentation,  and  shall  henceforth  un- 
til paid  bear  interest  at  the  rate  of  seven  per 
cent,  per  annum."  Ahother  section  of  the 
act  of  March  7th  appears  as  section  1597  of 
the  Political  Code:  "All  claims  for  the  erec- 
tion of  said  building  or  buildings  shall  be 
first  approved  by  the  school  of  mines  com- 
missioners and  audited  and  allowed  by  the 
state  board  of  examiners,  and  paid  In  the 
same  mode  and  manner  as  claims  against 
the  state  are  paid:  provided,  however,  that 
such  claims  shall  be  paid  out  of  the  respec- 
tive funds  designated  In  this  act,  against 
which  they  may  be  chargeable." 

On  July  28,  1896,  the  commissioners  enter- 
ed into  a  contract  with  Riddle  &  Roach  for 
the  erection  and  construction  at  Butte  of  a 
building  for  the  state  school  of  mines. 
Among  other  provisions,  the  contract  con- 
tained the  following:  "It  is  hereby  mutually 
agreed  between  the  parties  hereto  that  the 
sum  to  be  paid  to  the  contractors  for  the  said 
work  and  material,  and  for  the  entire  erec- 
tion and  completion  of  the  said  building,  as 
above  provided,  shall  be  eighty-eight  thou- 
sand four  hundred  fifty-six  and  elghty-flve 
one  hundredths  ($88,456.85)  dollars,  subject 
to  additions  and  deductions  on  account  of  al- 
terations, as  hereinbefore  specified,  and  that 
said  sum  shall  be  paid  in  warrants  on  the 
state  school  of  mines  building  fund,  which 
shall  be  drawn  as  provided  In  section  1601 
of  the  Political  Code  of  Montana,  upon  cer- 
tificates of  the  board  to  the  state  board  of 
examiners,  and  which  warrants  the  contract- 
ors agree  to  accept  at  par  in  full  payment 
and  satisfaction  of  this  contract"  Pursuant 
to  the  contract,  and  in  accordance  with  its 
terms.  Riddle  &  Roach  completed  the  build- 
ing, which  was  approved  and  accepted  by 
tlie  commissioners,  and  is  now  used  and  oc- 
cupied by  the  school  of  mines.  At  the  time 
the  contract  was  made,  and  at  the  time  Rid- 
dle &  Roach  entered  upon  its  performance, 
aU  of  the  sections  mentioned  were  in  force. 
After  Riddle  &  Roach  had  in  large  measure 
performed  the  contract,  by  an  act  entitled 
"An  act  authorizing  the  issuance  of  bonds 
to  provide  for  the  payment  of  outstanding 
warrants  and  for  the  erection  and  comple- 
tion of  a  building  for  the  school  of  mines 
at  the  city  of  Butte  and  providing  for  the 
payment  of  interest  thereon,  and  repealing 
of  sections  1584,  1600  and  1601  of  the  Po- 
litical Code  of  Montana,"  approved  March  8, 
1807,  provision  was  made  for  a  fund  for  pay- 
ment of  the  cost  of  erection  of  the  school  of 
mines  building  then  in  process  of  construc- 
tion by  Riddle  &  Roach.  Laws  1807,  p.  124. 
This  act  abolished  the  school  of  mines  build- 
ing fund,  and  In  Its  stead  created  the  school 
of  mines  building.  Interest,  and  sinl^ing  fund, 
and,  in  eftect,  required  that  ail  moneys  which 
had  theretofore  been  payable  into  the  first- 
named  fund  should  be  paid  into  the  latter- 


named  fund,  and  that  warrants  drawn  by 
the  state  school  of  mines  commission  should 
be  paid  out  of  the  new  fund.  The  act  pur- 
ported to  reijeal  sections  1584,  1600,  and  1601. 
In  part  payment  of  the  erection  of  the  build- 
ing, the  commissioners,  in  conformity  with 
the  contract  and  under  the  authority  of  sec- 
tion 1601,  from  time  to  time  caused  to  be 
delivered  to  Riddle  &  Roach  the  warrants 
which  are  the  basis  of  the  present  proceed- 
ing. When  the  warrants  were  delivered, 
there  was  no  money  in  the  fund  upon  which 
they  had  been  drawn,  and  the  state  treasurer 
thereupon  registered  them.  In  acconiance 
with  tlie  provisions  of  section  1601.  The 
warrants  were  all  registered  between  May 
23,  1887,  and  September  6,  1899.  The  war- 
rants were  then  assigned  to  the  plaintiff  (re- 
lator), which  has  presented  them  fdr  pay- 
ment .although  at  the  time  of  presentation 
there  was  and  still  is  sufllcient  money  in  the 
school  of  mines  building,  interest,  and  sinli- 
Ing  fund  to  pay  all  the  warrants,  both  prin- 
cipal and  interest  the  treasurer  refused,  and 
continues  to  refuse,  to  pay  any  interest  there- 
on, and  demands  the  surrender  of  the  war- 
rants upon  the  payment  of  the  principal 
amounts  only.  The  ultimate  question  pre- 
sented for  decision  is  whether  the  warrants 
registered  sinc^  the  act  of  March  8,  1807, 
l>ecame  operative  bear  Interest  from  the  date 
when  they  were  registered. 

1.  The  mere  fact  that  a  state  officer  re- 
fuses to  perform  a  ministerial  duty  specially 
Imposed  upon  him  furnishes  no  reason  why 
this  court.  In  the  exercise  of  Its  original 
jurisdiction,  should  grant  a  writ  of  mandate. 
District  courts  are  ordinarily  the  primary 
forums,  and  in  them  should  be  commenced 
special  proceedings,  unless  sufficient  reasons 
exist  why  resort  to  the  supreme  court  is 
necessary  in  the  first  Instance.  The  sole 
ground  upon  which  the  plaintiff  has  invoiced 
the  original  Jurisdiction  of  this  court  is 
that  the  defendant  Is  the  state  treasurer. 
The  proceeding  should  have  been  com- 
menced in  the  district  court  In  view,  how-  • 
ever,  of  the  loose  practice  which  In  this  re- 
spect has  occasionally  been  Indulged,  we 
permitted  the  alternative  writ  to  be  issued 
and  shall  retain  Jurisdiction  of  the  case; 
but  in  the  future  applications  for  writs  of 
mandate  must  In  the  language  of  subdivi- 
sion 2  of  rule  2,  of  this  court  (57  Pac.  v.), 
"set  forth  •  •  •  the  reasons  which  ren- 
der It  necessary  that  the  writ  should  Issue 
originally  from  this  court"  and  that  the 
duty,  the  performance  of  which  Is  sought 
to  be  enforced  rests  upon  a  state  officer, 
board,  or  tribunal,  will  not  be  deemed  a  suf- 
ficient reason  for  invoicing  the  original  Juris- 
diction of  the  supreme  court. 

2.  The  first  objection  urged  by  the  attor- 
ney general  in  behalf  of  the  state  treasurer 
is  that  "there  is  no  privity  of  Interest  exist- 
ing betiveen  the  owners  of  the  warrants  and 
the  original  contract  between  the  state  and 
the  contractors;   that  even  though  the  con- 
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tractors  were  entitled  to  Interest,  the  mere 
ownership  of  the  warrants  by  the  relator 
would  not  subrogate  them  to  the  rights  un- 
der the  contract,  but  It  would  put  the  re- 
lator In  the  position  of  having  purchased 
these  warrants,  which  are  nonnegotlable  In- 
strumente,  and  a  thing  that  bears  no  rela- 
tion to  the  contract  In  any  way.  It  la  mere- 
ly an  order  upon  the  state  to  pay  out  of  a 
particular  fund  such  money  as  the  law  au- 
thorizes to  be  paid  out  of  the  fund  when 
the  warrant  is  presented."  In  answer  to 
this  ;><^ition.  it  Is  sufficient  to  say  that  the 
w!s.,  as  assignee  of  the  warrants,  suc- 
ceeded to,  and  is  clothed  with,  all  the  rights 
which  Riddle  &  Roach,  the  assignors,  would 
possess  were  they  yet  the  owners.  That 
the  warrants  laclc  the  quality  of  negotiabil- 
ity essential  to  constitute  commercial  pa- 
per neither  adds  to,  nor  detracts  from,  the 
rights  of  the  plaintiff.  If  Riddle  &  Roach 
would  be  entitled  to  collect  interest  on  the 
registered  warrants,  the  plaintiff  is  likewise 
so  entitled. 

8.  Further  objection  to  allowance  of  in- 
terest is  urged  upon  the  ground  that  Riddle 
&  Roach  agreed  to  accept  the  warrants  at 
par,  and  in  full  payment  and  satisfaction  of 
the  contract  The  purpose  of  this  part  of 
the  contract  is  obvious  and  its  effect  mapi- 
fest  The  warrants  were  to  be  accepted  at 
their  face  values,— neither  at  a  premium  nor 
at  a  discount  Each  warrant  at  its  par 
value,  was  to  be  accepted  as  a  payment  on 
the  contract  price.  This  was  the  purpose. 
The  delivery  of  each  warrant  operated  as 
payment  to  an  amount  equal  to  its  face 
value,  and  thereby  satisfied  pro  tanto  the 
conditions  of  the  contract  This  was  the 
effect  In  illustration:  A  warrant  for  ?1,- 
000,  whether  actually  worth  more  or  less, 
was,  upon  delivery  to  Riddle  &  Roach,  pay- 
ment of  $1,000  of  the  contract  price,  and  to 
that  extent  was  in  satisfaction  of  the  con- 
tract 

4.  The  final  attack  upon  the  petition  con- 
sists in  the  suggestion  that  the  payment  of 
interest  on  the  warrants  after  registration 
was  not  within  the  contemplation  of  the 
parties  when  the  contract  was  made,  and 
that  therefore,  the  repeal  of  sections  1600 
and  1601  of  the  act  of  March  8,  1897,  is  ap- 
plicable to  warrants  thereafter  drawn,  and 
annuls  the  provision  of  section  1601,  which 
prescribed  that  warrants  should  bear  inter- 
est at  the  rate  of  7  per  cent  per  annum  from 
registration  until  paid.  The  plaintiff,  on  the 
contrary,  insists  that  the  repeal  of  the  pro- 
vision allowing  Interest  on  registered  war- 
rants can  have  no  effect  upon  its  right  to 
collect  interest  for  the  reason  that  the  re- 
peal of  the  provision  mentioned  was  an  at- 
tempt to  impair  the  obligation  of  the  con- 
tract entered  into  between  the  state  and 
Riddle  &  Roach,  and  hence  that  the  act  In 
so  far  as  it  purports  to  abrogate  the  provi- 
sion touching  interest,  is  void. 


That  which  binds  a  party  to  the  fulfill- 
ment of  his  agreement  is  the  obligation  of 
a  contract    It  consists  of  the  duty  wliicb  the 
law  Imposes  upon  the  parties  to  perform  their 
agreements.    See  15  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)   1040,  and  cases  cited.    The  duty 
wliich  the  law  casts  upon  a  party  to  comply 
with  the  terms  of  the  contract  which  he  lias 
promised  to  perform  is  therefore  the  obliga- 
tion  of   his  contract    Impairment  of  this 
obligation  by  state  legislation  is  pn^bited. 
Section  10,  art  1,  Const  U.  S.;    section  2, 
art  3,  Const  Mont     When  a  state  enters 
into  a  contract  such  as  the  one  it  made  with 
Riddle  &  Roach,  it  is  not  acting  in  its  gov- 
ernmental or  sovereign  capacity,  but  comes 
down  to  the  level  of  persons.    Its  contract 
has  the  same  meaning  as  that  of  similar  con- 
tracts between  subjects,  and  therefore  the 
law  imposes  upon  it  the  obligation  to  perform 
its  agreement  according  to  the  terms  there- 
ot    Murray  v.  City  of  Charleston,  96  U.  S. 
443,  24  L.  Ed.  760.    The  legislative  assem- , 
bly  can  no  more  impair  the  obligation  of ' 
such  a  contract  than  it  can  the  obligation  of 
a  contract  made  between  individual  persons. 
While  a  change  in. the  form  of  obtaining  re- 
dress may  be  made,  provided  a  substantial 
remedy  is  given  or  remains,  the  obligation 
of  a  contract  depends  nevertheless  upon  its 
terma,  and  the  means  which  the  law  in  ex- 
istence at  the  time  It  was  entered  into  af- 
forded for  its  enforcement    A  statute  which 
changes  the  terms  of  an  agreement  by  impos- 
ing new  conditions,  or  dispensing  with  those 
expressed  or  implied,  is  a  law  which  im- 
pairs the  obligation  of  a  contract;   for  snch 
a  law  "relieves  the  parties  from  the  moral 
obligation  of  performing  the  original  stipu- 
lations of  the  contract  and  prevents  their  le- 
gal enforcement."    Railroad  Oo.  v.  Pennsyl- 
vania, sub  nom.  State  Tax  on  Foreign-Held 
Bonds,   15  Wall.  300,  21  L.  Ed.  179.     The 
degree  of  Impairment  is  ImmaterlaL    A  law 
lessening  or  increasing  the  obligation,  or  dis- 
pensing in  even  the  slightest  degree  with  its 
force,  is  repugnant  to  the  fundamental  law 
of  the  land.    If  at  the  time  the  contract  was 
made  the  parties  agreed  in  express  terms,  or 
by   implication,   that  the   warrants   should 
bear   interest  after  registration,   a   statute 
subsequently   passed,   purporting  to    repeal 
the  law  under  which  interest  was  allowed, 
and  in  reference  to  wliicb  the  contract  was 
made,  would,  if  enforced,  dispense  with  a 
condition,   and  thereby   impair  the   obligra- 
tlon,  of  the  contract 

When  the  contract  was  made,  section  1601, 
supra,  was  in  force.  This  section  provided 
that  the  warrants  should  be  taken  and  ac- 
cepted in  full  payment  of  the  indebtedness 
to  be  incurred  for  the  construction  of  the 
building;  that  no  appropriation  for  the  pay- 
ment of  the  warrants  should  ever  be  made, 
or  payment  ever  be  made  by  or  from  any 
other  source  than  the  state  school  of  mines 
building  fund;  and,  the  legislative  assembly 


Digitized  by 


Google 


Mont.) 


HAUPT  V.  INDEPENDENT  TEL.  MESSENGER  CO. 


1033 


conte.nplatlng  that  there  might  not  be  in  the 
state  school  of  mines  building  fund  sufficient 
money  to  meet  the  warrants  drawn  from  time 
to  time  in  payment  of  the  contract  price,  It 
was  further  provided  that  if,  on  the  presenta- 
tion of  such  warrants  to  the  state  treasurer, 
there  should  not  be  enough  money  in  the 
fund  to  pay  them,  they  would  be  registered 
as  of  the  date  of  presentation,  and  were 
thenceforth,  until  paid,  to  bear  interest  at 
the  rate  of  7  per  cent,  per  annum.  It  was 
also  contemplated  by  the  parties  themselves 
that  payment  of  the  warrants  might  be  de- 
layed or  postponed  beyond  the  time  when 
they  were  presented,  and  that  in  such  event 
Riddle  &  Roach  should  have  the  right  to 
cause  their  registration,  and  be  entitled 
thenceforth  to  interest,  as  provided  in  sec- 
tion leoi.  One  of  the  conditions  of  the  con- 
tract was  that  the  state  would  pay  the  face 
of  the  warrants  upon  presentation  to  the 
treasurer,  whenever  sufficient  money  should 
be  in  the  state  school  of  mines  building  fund 
for  that  purpose;  and  the  state  further  prom- 
ised that  if,  at  any  time,  there  should  not  be 
enough  money  in  the  fund  to  pay  the  war- 
rants, they  should  be  registered  as  of  the 
date  of  presentation,  and  thereafter  bear  in- 
terest. This  agreement  explicitly  set  forth 
in  section  1601,  and  referred  to  by  the  con- 
tract, was  part  and  parcel  of  the  considera- 
tion moving  from  the  state,  through  Its  duly- 
anthorlzed  agents,  to  Riddle  &  Roach.  The 
right  to  collect  interest  on  the  registered  war- 
rants is,  under  the  facts  shown  to  exist  in 
the  case  at  bar,  as  dear  as  Is  the  right  to  re- 
ceive the  principal  sums.  The  promise  to 
pay  the  Interest  out  of  the  money  in  the 
building  fund  after  registration  was  a  condi- 
tion the  performance  of  which  the  law  im- 
posed upon  the  state  as  a  duty,  and  the  per- 
formance of  this  duty  devolved  upon  the  de- 
fendant state  treasurer.  The  Impairment  of 
this  obligation  Is  as  much  beyond  the  pow- 
er of  the  legislature  to  accomplish  as  is  the 
impairment  of  the  obligation  to  pay  out  of 
the  proper  fund  the  amounts  for  which  the 
warrants  were  drawn.  •  The  statute  which 
authorized  the  contract  to  be  made,'  and 
which  was  In  force  at  the  time  it  was  made, 
conferred  upon  Riddle  &  Roach  the  right  to 
receive  Interest  on  the  warrants  from  the 
date  of  registration,  and  the  contract  was  en- 
tered Into  in  contemplation  of,  and  with  ref- 
erence to,  the  statute.  The  state,  when  It 
contracts  as  a  person,  has  no  reserved  right 
to  withdraw  or  destroy  by  legislative  action 
the  effect  of  its  promise,  which,  at  the  time 
It  was  made,  was  founded  upon  a  valuable 
consideration.  Tlie  demurrer  Is  overruled. 
The  defendant  declines  to  plead  farther.  Up- 
on the  filing  of  the  proper  prteclpe  therefor. 
Judgment  will  be  entered  awarding  a  per- 
emptory writ  of  mandate  as  prayed.  Writ 
granted. 

BRANTLY,  C.  J.,  and  MILBURN,  J.,  con- 
cur. 


(25  Mont.  122) 
HAUPT  T.  INDEPENDENT  TEL.  MESSEN- 
GER 00.  et  al. 
(Supreme  Court  of  Montana.    March  4,  1901.) 

INJUNCTION  —  IRRBPAEABLE      INJURY  —  COM- 
PLAINT—AMENDMENT— DISCRETION. 

1.  Where,  on  the  trial  of  an  action  to  restrain 
defendants  from  destroying  plaintiff's  telegraph 
wires  and  poles,  there  is  no  allegation  in  the 
complaint  that  defendants  were  threatening  to 
do  any  injury  to  the  plaintiff,  or  that  he  fear- 
ed or  believed  there  was  an  existing  danger,  or 
that  defendants  were  insolvent,  defendants'  ol>- 
jection  to  any  evidence,  on  the  grouiiMbat  the 
complaint  fails  to  state  any  cause  of^|Uon 
against  them,  should  be  sustained.  - 

2.  Where,  in  an  action  to  restrain  defendants 
from  destroying  plaintiff's  telegraph  wires  and 
poles,  the  proposed  amended  complaint  does 
not  show  that  plaintiff  has  poles  and  wires  of 
any  material  value,  or  sulEcient  for  business,  it 
is  not  an  abuse  of  discretion  for  the  court  to 
refuse  to  permit  such  amended  complaint  to  be 
filed,  since  such  complaint  does  not  show  that 
plaintiff  may  be  irreparably  injured,  and  hence 
does  not  state  a  caQse,of  action  for  injunction. 

Pigott,  J.,  dissenting*  in  part. 

Appeal  from  district  court,  Sllverbow  coun- 
ty;  William  Clancy,  Judge. 

Action  by  Henry  S.  Haupt  against  the  In- 
dependent Telegraph  Messenger  Company 
and  others.  From  a  judgment  for  defend-- 
ants,  plaintiff  appeals.    Affirmed. 

Oliver  M.  Hall,  for  appellant 

MILBURN,  J.  This  Is  an  action  wherein 
the  plaintlfC  appeals  from  the  Judgment 
against  him  dissolving  a  restraining  order 
and  for  costs.  The  complaint  was  filed  Feb- 
ruary 15,  1806,  praying  for  injunction  to  en- 
join defendants  from  Injuring  and  destroying 
certain  poles,  wires,  and  appliances  said  to 
belong  to  plalntifT,  and  from  In  any  wis'e  hin- 
dering plaintiff  in  the  operation  of  a  certain 
alleged  messenger  system,  pursuant  to  the 
terms  of  a  franchise  granted  by  the  city  of 
Butte.  It  Is  alleged  in  the  complaint  that 
the  city  of  Butte,  by  its  ordinance  numbered 
301,  granted  to  the  predecessors  of  plaintiff 
certain  franchises  and  privileges,  to  wit,  to 
string  wires  over  and  across  the  buildings  on 
Main  street,  from  Copper  to  Mercury,  and 
from  Arizona  to  Montana,  and  to  cross  said 
streets  in  the  city  of  Butte,  without  erecting 
any  poles  or  posts  on  said  streets,  for  the 
purpose  of  constructing  "a  parcel  delivery 
and  telegraph  call  system"  within  said  city, 
and  to  erect  and  maintain  poles  and  wires, 
with  necessary  arms  and  braces,  on  snch 
other  streets  and  alleys  as  may  be  necessary 
to  carry  on  said  business;  that  the  plaln- 
tifT and  his  predecessors  have  at  all  times 
faithfully  complied  with  all  conditions  im- 
posed by  the  ordinance,  and  with  all  ordi- 
nances and  regulations  relating  thereto, 
adopted  by  the  city  council  and  its  officers; 
that,  pursuant  to  the  terms  of  said  fran- 
chise, plaintiff  "has  constructed  and  erected, 
within  the  city  of  Butte,  wires  and  poles  and 
appliances  for  a  district  messenger  service, 
and  is  now  about  to  operate  the  same  in  ac- 
cordance with  the  terms  of  said  franchise"; 
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that,  "since  the  completion  of  the  -work  of 
constructing  said  appliances  for  the  opera- 
tion of  said  messenger  service,  the  defend- 
ants, and  all  of  them,  have  threatened  to 
this  plaintiff  that,  if  he  attempts  to  operate 
said  messenger  system  in  accordance  with 
the  terms  of  said  franchise,  they  will,  by 
force,  destroy  said  appliances  and  poles,  and 
cut  said  wires,  and  by  force  render  said 
messenger  system  Inoperative";  that  such 
acts  w^^elay  and  obstruct  plaintiff  in  the 
opei^  flgj^of  said  system,  and  render  said 
eyej^fand  the  said  franchise  valueless  to 
"isfalntiff;  and  that  damages  cannot  be  com- 
pensated In  an  action  at  law.  Defendants 
answered,  and  plaintiff  replied.  Upon  the 
trial,  November  24,  1897,  the  defendants  ob- 
jected to  the  Introduction  of  any  proof  by 
the  plaintiff,  upon  the  ground  that  the  com- 
plaint did  not  state  a  cause  of  action  against 
them,  or  any  of  them;  which  objection  was 
sustained,  the  plaintiff  excepting.  There- 
after, and  before  the  jury  was  excused,  the 
plaintiff,  in  writing,  moved  the  court  for 
leave  to  amend  his  complaint.  The  court  dis- 
charged the  jury,  and  set  the  motion  to  be 
heard  on  November  27.  1897.  The  hearing 
was  continued  by  consent  On  December  1, 
1897,  a  proposed  amended  complaint,  em- 
bodying the  matter  contained  In  said  motion, 
was  served  on  defendants,  and  was  duly  pre- 
sented to  the  court,  together  with  said  mo- 
tion. The  amended  complaint  sets  out  the 
said  ordinance  In  full,  and  repeats,  substan- 
tially, the  allegations  of  the  original  com- 
plaint, except  In  the  amended  complaint  it 
is  averred  that  the  poles,  wires,  and  appli- 
ances are  "for  a  district  service,"  and,  as  to 
the  threats,  It  declares  tliat,  "since  the  com- 
pletion of  the  work  of  constructing  said  ap- 
pliances for  the  operation  of  said  messenger 
service,  the  defendants,  and  all  of  them, 
have  threatened  this  plaintiff  that.  If  he  at- 
tempts to  operate  said  messenger  system  in 
accordance  with  the  terms  of  said  franchise, 
they  will,  by  force,  destroy  said  appliances, 
and  render  said  messenger  system  inopera- 
tive, and.  If  not  restrained  by  the  order  of 
this  court,  defendants  will  carry  said  threats 
Into  execution."  It  further  states  "that  the 
poles,  wires,  and  appliances  which  the  de- 
fendants threaten  to  destroy  are  absolutely 
necessary  and  indispensable  to  the  carrying 
on  of  the  said  business,  and.  If  the  same  are 
injured  or  destroyed,  said  business  cannot 
be  carried  on  while  the -said  wires  are  be- 
ing replaced."  It  Is  averred,  also,  that  the 
loss  of  Income  cannot  be  told,  for  the  rea- 
son that  it  is  Impossible  to  know  in  advance 
the  patronage  which  may  be  secured,  and 
that  the  defendant  companies  are  insolvent. 
The  motion  to  amend  by  filing  the  amended 
complaint  was  denied.  Appellant  assigns  er- 
ror in  sustaining  the  objection  to  the  intro- 
duction of  evidence  and  In  denying  the  mo- 
tion to  amend. 

liie  original  complaint  did  not  state  facts 
Bufflcient  to   constitute  a   cause  of  action. 


There  Is  nothing  in  it  to  show  that,  at  the 
time  of  commencing  the  action,  the  defend- 
ants, or  any  of  them,  were  threatening  to 
do  any  Injury  to  the  plaintiff,  or  that  plain- 
tiff at  that  time  feared  or  believed  that 
there  was  then  existing  danger;  there  is 
not  any  allegation  of  insolvency  of  any  of 
defendants;  there  Is  nothing  to  show  that 
great  or  irreparable  Injury  will  result  from 
the  execution  of  threats.  Some  of  these 
points  will  be  considered  later  in  this  opin- 
ion. 

The  objection  to  the  evidence  was  prop- 
erly sustained. 

The  Important  question  in  this  case  is  this: 
Did  the  court  below  abase  Its  discretion  in 
refusing  leave  to  file  the  amended  complaint? 
No  appearance  was  made  by  respondent  In 
this  court.  The  transcript,  the  brief,  and 
the  argument  of  appellant's  counsel  all  fail 
to  point  out  on  what  particular  ground  the 
court  refused  leave  to  file.  We  therefore 
are  forced  to  make  a  critical  examination  of 
the  amended  complaint,  and  considering 
what  judicial  discretion  Is,  to  determine, 
without  aid  of  counsel,  whether  or  not  the 
court  abused  its  discretion.  It  is  not  possi- 
ble to  give  a  general  outline  of  a  bill  in  eq- 
uity that  would  be  applicable  in  all  cases,  or 
even  In  a  majority  of  them.  There  are,  at 
least,  three  rules  to  be  obsen'ed,  however: 
(1)  To  state  the  plaintiff's  rights  in  the  sub- 
ject-matter; (2)  to  set  up  the  acts  which 
the  defendant  is  doing  or  is  threatening  to 
do  against  such  rights;  and  (3)  to  give  a 
distinct  statement,  in  ordinary  and  concise 
language,  of  such  facts  as  show  to  the  court 
that  the  injury  will  be  Irreparable. 

We  first  seek  for  a  distinct  statement  of 
facts  which  show  that  the  injury  will  be  Ir- 
reparable. There  Is  nothing  alleged  to  show 
that  the  plaintiff  has  put  himself  In  a  posi- 
tion to  do  any  business  or  to  earn  any  in- 
come, or  that  he  has  expended  more  than 
a  trifling  sum,  or  that  he  has  sufficient  facil- 
ities, apparatus,  appliances,  or  other  means 
to  carry  out  the  purposes  of  the  franchise. 
There  Is  not  a  single  allegation  showing,  or 
tending  to  show,  that  plaintiff  has  hired  or 
engaged  the  services  of  operators,  procured 
offices,  or  put  up  any  considerable  number 
of  poles  or  wires  or  other  appliances.  The 
only  allegation  is  that  plaintiff  "has  con- 
strticted  and  erected  within  the  city  of  Butte 
wires  and  poles  and  appliances  for  a  dis- 
trict service."  The  most  liberal  construc- 
tion of  this  language  cannot  make  It  to  mean 
that  he  has  put  up  poles,  wires,  and  other 
appliances  suitable  and  sufficient  In  num- 
ber for  the  operation  of  a  business  so  con- 
siderable that  destruction  of  the  same  will 
result  in  irreparable  Injury.  Possibly  there 
have  been  put  up  no  more  than  two  poles 
and  two  wires,  each  one  100  feet  long,  witii 
a  telephone  at  each  end  thereof.  The  opin- 
ion of  the  complainant  as  to  what  will  be  ir- 
reparable Injury  is  immaterial.  The  impor- 
tant question  is,  can  the  chancellor  believe 
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from  the  statement  of  facts  that  Irreparable 
Injury  will  result,  Judging  from  the  state- 
ment of  facts?  Reading  the  ordinance,  we 
find  that  authority  is  giyen  to  string  wires 
over  houses  in  certain  streets  of  the  dly, 
and  to  put  up  irales  and  wires  on  such  other 
streets  and  alleys  as  may  be  necessary  for 
the  business,  and  as  may  be  determined  by 
the  city  engineer.  How  large  a  territory 
has  actually  been  covered  might  well  have 
been  alleged,  but  is  not  stated.  So  here, 
again,  the  court  has  no  means  of  knowing 
a  fact  u^on  which,  with  other  things.  If 
known,  but  not  stated,  it  might  base  a  con- 
clusion that  the  business,  If  started,  would 
be  remunerative,  and  therefore  irreparable 
Injury  would  result  from  a  destruction  of 
the  appliances  now  said  to  be  ready  for  use. 
There  being  in  this  case  no  present  Income 
to  be  lost,  the  future  income  being  merely 
speculative,  the  pleader  should  to  a  reason- 
able extent  show  to  the  court  what  work  he 
has  done,  and  what  money  be  has  invested, 
—that  la,  what  his  earning  capacity  is,— so 
that  the  court  can  reasonably  infer  whether 
or  not  the  Injury  will  be  irreparable.  The 
allegation  in  the  amended  complaint,  there- 
fore, as  to  the  erection  of  the  poles,  wires, 
and  appliances,  is  so  indefinite  and  uncertain 
as,  in  onr  opinion,  to  be  insufficient,  since  it 
fails  to  show  that  plaintlS  has  any  property 
of  such  value  that  its  destruction  would  re- 
sult in  Irreparable  injury. 

We  are  of  the  opinion  that  the  amended 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  In  that  it  does 
not  show  to  the  court  facts  from  which  a 
conclusion  should  be  drawn  that  the  plain- 
tiff has  established  or  set  up  any  system  or 
enterprise,  interference  with  which  would  re- 
sult to  him  in  irreparable  injury.  We  notice 
that  all  references  In  the  amended  complaint 
to  the  kind  of  business  to  be  entered  upon 
are  conflicting,  vague,  and  uncertain.  They 
do  not,  in  apt  and  suitable  terms,  describe 
the  business  contemplated  by  the  city  coun- 
clL  The  ordinance  authorizes  the  establish- 
ment of  "a  parcel  delivery  and  telegraph  call 
system,"  but  plaintlflF  in  his  amended  com- 
plaint denominates  his  supposed  enterprise 
as  "a  district  service,"  "messenger  service," 
"messenger  system,"  "district  messenger 
and  parcel  delivery  system,"  and  in  the 
prayer  for  Injunction  asks  protection  for  his 
"messenger  system,"  but  does  .not,  in  a  sin- 
gle instance  or  in  any  way,  refer  to  it  as  a 
"parcel  delivery  and  telegraph  call  system." 
The  amended  complaint  was  open  to  demur- 
rer and  to  a  motion  to  make  more  definite 
and  certain.  The  court  was  not,  by  any  rule 
or  principle,  bound  to  permit  such  a  plead- 
ing to  be  filed.  It  is  not  abuse,  but  good 
use,  of  discretion  to  say  to  the  plaintlfT 
In  such  a  case:  "IConr  complaint  Is  Insuffi- 
cient, and  wanting  in  that  deflnlteness,  per- 
spicuity, and  certainty  necessary  to  show 
that  you  are  about  to  suffer  Irreparable  in- 
Jury,  and,  in  my  discretion,  I  refuse  leave  to 


file  it"  It  Is  not  abuse  of  discretion  to  re- 
fuse leave  to  file  an  amended  complaint 
which  does  not  state  a  cause  of  action,  or 
which  would  be  open  to  a  motion  to  make 
more  definite  and  certain.  Smith  t.  Oould, 
61  Wis.  SI,  20  N.  W.  3»;  Boone,  Code  PI. 
(  239;  Shipman  y.  State,  43  Wis.  381.  By 
"discretion"  is  meant  sound  discretion,  guid- 
ed by  law.  It  must  not  be  controlled  by 
humor,  whim,  or  caprice,  but  by  the  Judg- 
ment and  conscience  of  the  judge,  and  not 
by  the  Judgment  or  conscience  of  others. 
It  must  be  used  in  deciding  what  is  Just  and 
proper,  under  the  clrcumstanceB.  It  cannot 
be  governed  by  any  fixed  principles  or  rules. 
The  establishment  of  a  clearly-defined  rule 
would  be  the  end  of  discretion.  9  Am.  & 
Bng.  Bnc.  Law,  p.  473,  and  notes;  Howell 
T.  Mills.  53  N.  Y.  832;  NorrlB  v.  OUnkscales, 
47  S.  C  488,  2S  S.  Bl  707;  Jensen  v.  Barbour, 
12  Mont  576,  31  Pac.  592.  As  the  Judgment 
must  be  affirmed  for  the  reasons  stated,  we 
do  not  express  any  opinion  as  to  the  suffi- 
ciency of  the  allegations  of  the  amended 
complaint  as  to  threats.    Affirmed. 

BRANTLX,  Q  J.,  concur!. 

PIGOTT,  J.  I  concur  in  the  Judgment  of 
affirmance,  but  do  not  agree  to  all  that  is 
said  in  the  foregoing  opinion.  The  amend- 
ed complaint  which  was  offered  Is  deficient 
in  Its  allegations  touching  the  extent,  amount 
and  value  of  the  property  the  destruction  of 
which  was'  threatened  by  the  defendants. 
There  is  not  enough  stated  to  show  that  the 
threats,  if  executed,  would  cause  .irreparable 
damage.  The  court  did  not  abuse  its  discre- 
tion in  refusing  to  permit  the  proposed 
amended  complaint  to  be  filed;  for  It  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  at  law,— <»■,  rather.  It  does  not  con- 
tain allegations  which.  If  proved,  would  en- 
title the  plaintiff  to  a  legal  remedy,— nor  set 
forth  matter  sufficient  in  equity  to  require 
the  Interposition  of  the  extraordinary  remedy 
of  injunction.  My  concurrence  is  upon  the 
ground  that  the  averments  of  the  complaint 
and  of  the  amended  complaint  with  respect 
to  the  property  do  not  show  that  the  threat- 
ened Injury  thereto  Will  work  Irreparable 
damage.  Upon  the  other  questions  so  dear- 
ly stated  and  ably  discussed  by  Mr.  Justice 
MILBURN,  I  express  no  opinion,  except  in  re- 
spect of  the  intimation  that  the  amended 
complaint  Is  open  to  a  motion  to  make  It 
certain,  or  more  certain,  as  well  as  to  a  de- 
murrer for  want  of  substance.  That  it  was 
obnoxious  to  a  demurrer  I  am  satisfied;  but 
I  am  inclined  to  the  view  that,  since  subdivi- 
sion 7  of  section  680  of  the  Code  of  Civil  Pro- 
cedure provides  for  a  deminrer  on  the  ground 
that  the  complaint  Is  ambiguous,  unintelligi- 
ble, or  uncertain,  a  motion  should  not  be  en- 
tertained to  make  a  complaint  more  certain. 
Where  a  demiirrer  lies  for  uncertainty,  a  mo- 
tion ought  not  to  be  allowed  for  the  same 
fault  unless  the  motion  be  considered  as  a 
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demui;rer.  If  so  considered,  it  should  be  filed 
within  the  time  that  a  demvirrer  for  uncer- 
tainty might  be  filed.  The  statute  has  pre- 
scrllied  attaclj  by  demurrer  as  the  appropriate 
method  of  reaching  the  vice  of  uncertainty, 
and  therefore  a  motion,  as  such.  Is  not  a 
remedy.  Peril  aps  a  motion  may  lie  to  make 
a  complaint  more  definite;  but  for  every 
fault  mentioned  in  section  680,  which  appears 
upon  its  face,  demurrer  seems  to  be  the  sole 
remedy,  except  where  there  Is  want  of  sub- 
stance or  lack  of  Jurisdiction.  This  view  is 
supported,  it  seems  to  me,  by  section  685  of 
the  Code  of  Civil  Procedure:  'If  no  objection 
is  taken,  either  by  demurrer  or  answer,  the 
defendant  must  be  deemed  to  have  waived 
the  same,  excepting  only  the  objection  to  Ju- 
risdiction of  the  court,  and  the  objection  that 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action." 


(26  Mont  Ul) 

HARRINGTON  et  al.  r.  SMITH  et  al.. 
(Supreme  Coart  of  Montana.    March  4,  1901.) 

APPEAL  AND  ERROH  —  RULES  OP  COURT  — 
SPECIFICATION  OP  ERRORS  —  APPELLANT'S 
BRIEF— REFERENCE  TO   TRANSCRIPT. 

Under  Sup.  Ct.  Rule  5,  subsec.  3,  requiring 
that  the  brief  of  appellant  shall  contain  a  con- 
cise abstract  of  the  case,  referring  to  the  page 
numbers  in  the  transcript  in  such  manner  that 
pleadings,  evidence,  orders,  and  judgment  may 
be  easily  found,  and  a  specification  of  errors  re- 
lied on,  an  order  appealed  from  will  be  affirmed 
where  appellant's  brief  does  not  refer  to  an.v 
page  number  of  the  transcript,  or  contain  a 
specification  of  errors. 

Appeal  from  district  court,  Deerlodge  coun- 
ty;  Theo.  Brantly,  Judge. 

Action  by  Philip  Harrington  and  others 
against  Frank  D.  Smith  and  others.  From 
an  order  granting  a  new  trial  after  a  ver- 
dict in  their  favor,  plaintiffs  appeal.  Af- 
firmed. 

Napton  &  Napton,  for  appellants.  Staple- 
ton  &  Stapleton,  for  respondents. 

PIGOTT,  J.  The  plaintiffs  recovered  a 
Judgment  against  the  defendants  In  the  dis- 
trict court  of  Deerlodge  county.'  From  an 
order  granting  a  new  trial,  the  plaintiffs  have 
appealed.  The  order  appealed  from  must  be 
affirmed  upon  the  ground  that  the  brief  of 
the  appellants  is  not  in  compliance  with  the 
rules  of  this  court  in  force  when  It  was  filed. 
Subsection  3  of  rule  5,  which  was  operative 
when  the  brief  in  question  was  filed,  pro- 
vides that  the  brief  shall  contain,  "in  the 
order  here  stated:  (1)  A  concise  abstract 
or  statement  of  the  case,  presenting  succlnct- 
'  ly,  the  questions  Involved,  and  the  manner  In 
which  they  are  raised,  which  abstract  shall 
refer  to  the  page  numbers  in  the  transcript 
In  such  manner  that  pleadings,  evidence,  or- 
ders and  Judgments  may  be  easily  found.  (2) 
A  specification  of  errors  relied  upon,  which 
shall  set  out  separately  and  particularly  each 
error  asserted   and  Intended  to   be  urged. 


•  •  •"  16  Mont.  595,  44  Pac.  vU.  The 
brief  for  the  appellants  does  not  refer  to 
any  page  number  of  the  transcript,  nor  is 
there  a  specification  of  errors.  In  conform- 
ity with  the  now  settled  and  uniform  prac- 
tice of  this  court,  the  only  disposition  that 
can  be  made  of  the  appeal  is  to  affirm  the 
order.  We  should  affirm  without  a  written 
opinion  were  it  not  that  we  desire  again  to 
call  attention  to  the  necessity  of  a  substan- 
tial compliance  with  the  rules  of  the  coart 
prescribing  the  contents  of  briefs  filed  on 
behalf  of  appellants.  A  specification  of  the 
error  or  errors  relied  upon  is  an  Indispen- 
sable prerequisite  to  the  considerations  ot 
appealed  causes  on  their  merits.  Rehber; 
V.  Greiser,  24  Mont  — ,  62  Pac.  820,  63  Pat 
41.  The  order  granting  a  new  trial  la  af- 
firmed.   Affirmed, 

MILBURN,  J.,  concurs.  BRANTLY.  a 
J.,  having  tried  the  cause  In  the  court  bdow, 
does  not  participate  In  the  foregoing  deci- 
sion 


a  Idaho.  Sfl) 
STATE  V.  SEYMOUR. 
(Supreme  C?ourt  of  Idaho.    March  5,  190L) 

CRIMINAL  LAW— JUDGMENT— REVERSAL— EVI- 
DENCE —  SEXJOND  TRIAL  — ADDITIONAL  EVI- 
DENCE—REBUTTAL— INSTRUCTIONS  —  COUN- 
TY ATTORNEY  A3  WITNESS— DISCHARGE  OF 
DEFENDANT. 

1.  When,  on  an  appeal,  the  jad^ent  is  re- 
versed on  the  ground  that  the  evidence  is  in- 
sufficient to  justil^  the  verdict,  the  trial  court 
on  the  motion  of  the  county  attorney,  should 
dismiss  the  case,  when  it  is  shown  that  tb« 
state  has  no  other  or  further  evidence  than 
that  adduced  on  the  first  trial. 

2.  Held,  in  this  case,  that  the  state  did  not 
produce  on  the  second  trial  further  or  addi- 
tional material  evidence  than  that  prodoced  oa 
the  first  trial. 

3.  Under  the  facts  of  this  case,  it  was  error 
to  refuse  to  allow  the  defendant  to  introducp. 
in  rebuttal, '  evidence  contradicting  certain 
statements  sworn  to  by  a  witness  on  behalf 
of  the  prosecation. 

4.  When  a  judgment  has  been  reversed  oa 
the  ground  that  the  evidence  is  insufficient  to 
sustain  the  verdict,  and  the  case  is  remanded 
and  a  retrial  is  had.  if  no  further  or  additional 
evidence  is  produced  on  the  trial  of  the  defend- 
ant's guilt  Uie  conrt  ought  to  Instruct  the  jury 
to  return  a  verdict  of  acquittal. 

5.  It  is  error  to  excuse  the  county  attorner 
from  testifying  on  behalf  of  the  defendant  sim- 
ply because  he  does  not  wish  to  do  so. 

6.  When  it  is  made  to  appear  that  the  state 
cannot  produce  additional  material  evidence  of 
the  guilt  of  one  tried  for  a  crime,  and  tliis  court 
reverses  a  judgment  of  conviction  on  tbe 
ground  of  tbe  insufiiciency  of  the  evidence  tn 
support  the  verdict,  this  court  will  order  a  dis- 
charge of  the  prisoner. 

Stockslager,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Fremont  coun- 
ty; Jo.  C.  Rich,  Judge. 

Emery  H.  Seymour  was  convicted  of  grand 
larceny,  and  appeals.    Reversed. 

Hawley  &  Puckett  and  Caleb  Jones,  for 
appellant.  Frank  Martin,  Atty.  Gen.,  for  VM 
State. 


Digitized  by 


Google 


Idaho) 


STATE  V.  SETMOUa 


1037 


SULLTVAN,  J.  The  defendant  was  con- 
victed of  tlie  crime  of  grand  larceny,  and 
from  the  Judgment  of  conviction  and  order 
denying  a  neW  trial  appealed  to  this  oovirt 
at  the  May  term,  1900.  See  61  Pac.  1033. 
The  court  there  held  that  the  evidence  was 
Insufficient  to  establish  the  guilt  of  the  de- 
fendant, and  the  cause  was  remanded  to 
the  lower  court  The  cause  was  again 
brought  on  for  trial  In  the  district  court  at 
the  November  term,  1900.  The  county  at- 
torney thereupon  made  a  motion  to  dismiss 
the  case,  which  motion  was  in  writing,  and 
Is  as  follows:  "Henry  D.  Wilding  was  duly 
caUed  and  sworn  as  a  witness  on  the  part 
of  the  prosecatlon,  and  testified  as  follows: 
Counsel  for  defendant  at  this  time  objected 
to  the  Introduction  of  any  testimony  in  this 
case,  for  the  reason  that  the  prosecuting  at- 
torney had  theretofore  asked  the  privilege 
and  made  a  motion  to  dismiss  this  case  for 
the  reasons  stated  In  said  motion,  which  are 
08  follows:  'In  the  District  Court  of  Fremont 
County,  State  of  Idaho.  State  of  Idaho,  Piain- 
tift,  vs.  Emery  H.  Seymour,  Defendant.  Now 
comee  J.  E.  Cochran,  county  attorney  of  Fre- 
mont county,  and  asks  that  the  within  case 
be  dismissed  for  the  following  reasons:  (1) 
Because,  upon  the  evidence  submitted  upon 
the  former  trial,  the  supreme  court  of  the 
state  has  held  Insufficient  to  sustain  a  ver- 
dict of  guilty,  and  has  remanded  it  for  trial, 
which  means,  impliedly,  if  we  have  or  can 
supply  more  competent  evidence;  otherwise, 
of  course,  they  mean  that  he  shall  be  dls- 
-charged.  This  prosecution,  being  fraught 
with  great  Interest  to  the  people  of  the  coun- 
ty, Has  been  very  Industriously  and  vigilantly 
prepared  and  prosecuted  by  all  the  officers  of 
this  and  the  former  county  administration 
whose  duty  It  was  so  to  do,  and  every  par- 
ticle of  legitimate  evidence  that  any  of  us 
could  procure  we  did,  and  It  was  well  and 
forcibly  presented  at  the  former  trial,  and 
consisted  of  the  testimony  of  witnesses  whom 
the  Jury  knew,  and  who  comprise  many  of 
ouv  best  and  most  highly  respected  citizens, 
including  our  ex-sheriff  and  our  present  sher- 
iff, and  leading  representative  farmers  of  the 
county.  From  these  witnesses  the  prosecu- 
tion has  not  an  additional  fact  that  can  be 
presented,  and  nothing  from  any  witnesses 
of  their  standing  or  Integrity.  The  only  fur- 
ther testimony  will  be  such  as  Edward  H. 
Trafton,  his  vrlfe,  and  one  Ben  Williams 
may  swear  to,  and  what  that  will  be  I  think 
no  man  can  know  until  It  proceeds  from  the 
mouth  on  the  witness  stand,  and  from  my 
knowledge  of  them  would  not  believe  them 
under  oath;  and  I  here  apologize  to  the  court 
for  asking  their  indorsement  on  the  informa- 
tion, knowing  them  as  I  do  now,  their  char- 
acter and  reputation,  but  It  was  done  by  re- 
•quest,  and  without  knowledge  of  what  their 
testimony  vrtll  be,  and  without  stopping  then, 
as  I  should  have  done,  and  considered  fully 
the  matter.  At  the  former  trial  of  this  case 
Trafton  was  here  as  a  witness  for  the  de- 


fendant, and,  further,  officlited  In  the  ca- 
pacity of  attempting  to  get  yitnesses  for  the 
state  to  withhold  testimony,  and  this  court, 
on  hearing  of  that  action,  ordered  me  to  In- 
vestigate the  facts,  which  I  did,  and  prose- 
cuted him  for  that  offense,  aad  convicted  him 
of  It  In  the  probate  court  Since  that  time 
one  of  the  Seymour  boys  wis  a  witness,  and 
an  unwilling  one,  on  the  yart  of  the  state 
against  this  same  Trafton  oa  a  charge  of  pet- 
It  larceny;  and,  when  he  v&a  convicted  for 
that  offense,  he,  in  my  presence  and  others, 
stated  that  he  would  get  even  for  that  If 
not  on  him,  be  would  on  Emery  Seymour, 
this  defendant;  and  to  this  day  he  Is  under 
bonds  to  appear  for  preliminary  examination 
on  a  charge  of  grand  larceoy,  and  the  records 
of  the  criminal  courts  of  this  county  abound 
In  cases  of  the  state  of  Idaho  against  Ed- 
ward H.  Trafton,  and  hli  reputation  Is  such 
that  he  cannot  and  ought  not  to.  be  believed. 
Of  Mrs.  Trafton,  I  have  but  to  say  that  she 
Is  his  wife,  and  has  always  been  a  witness 
when  he  was,  and  from  their  testimony  I 
conclude  that  they  ore  as  man  and  wife  are 
sometimes  described,  "as  the  twain  being  one 
flesh."  Ben  Williams  I  understand  to  be  a 
fugitive  from  Justice,  and  to  escape  prosecu- 
tion for  grand  larceny,  and  not  a  stranger  to 
the  criminal  dockets  of  this  county,  and  I 
am  informed  Is  not  and  will  not  come  Into 
the  Jurisdiction  of  this  court.  Therefore,  la 
view  of  the  decision  of  the  supreme  court  of 
this  state,  regardless  of  individual  opinion 
as  to  Its  correctness^  we  will  all  treat  it  with 
the  respect  and  force  to  which  It  Is  entitled, 
and,  In  view  of  the  fact  that  we  have  no  fur- 
ther reputable  evidence,  I  am  of  the  opinion 
that  the  necessarily  great  expense  that  its 
further  prosecution  will  entail  on  the  county 
ought  not  to  be  encouraged.  While  the  court 
and  all  of  Its  officers  have  done  all  that  could 
be  done,  I  feel  that  we  would  not  now  be  Jus- 
tified In  Its  further  prosecution,  even  if  a  con- 
viction should  be  possible  from  the  testimony 
of  witnesses  of  the  character  of  the  ones  last 
Indorsed  on  the  Information.  Respectfully 
submitted,  J.  E.  Cochran.' " 

The  county  attorney  therein  states  that  the 
prosecution  bad  no  further  reputable  evi- 
dence than  was  given  on  the  former  trial, 
and  that,  as  the  supreme  court  bad  held  that 
the  evidence  at  the  former  trial  was  not  suf- 
ficient to  convict  for  that  reason,  he  moved 
to  dismiss  said  case.  The  record  shows  that 
the  county  attorney  acted  In  perfect  good 
faith,  and  In  line  with  his  duty.  In  making 
said  motion.  See  Cooley,  Const  Llm.  (ath 
Ed.)  p.  379,  and  note  3.  The  court  denied  the 
motion,  and  proceeded  with  the  trial.  The 
defendant  was  convicted,  and  Judgment  of 
Imprisonment  imposed.  A  motion  for  a  new 
trial  was  denied,  and  this  appeal  is  from 
the  Judgment  and  the  order  denying  a  new 
trial. 

The  evidence  is  substantially  the  same  as 
that  given  on  the  former  trial.  However,  the 
state  produced  as  witnesses  a  Mrs.  Trafton, 
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William  Lyman, '  and  Seth  Ellsworth,  -who 
had  not  testifletl  on  the  former  trial.  Wlt- 
ncsB  Bruce  testified  that  he  and  one  Ben  Wil- 
liams, on  tlieir  trip  from  Teton  Basin,  about 
.Tune  15,  1807,  trom  whence  they  drove  the 
animal  alleged  U  have  been  Stolen,  with  sev- 
eral others,  stopped  at  Trafton's  or  Harring- 
ton's ranch  ovtmlght,  and  put  the  cattle 
they  were  driving  In  a  corral  there  for  the 
night.  Mrs.  Trafton  was  called  to  sbow  that 
witness  Bruce  and  said  Williams  did  not 
stop  overnight  at  Trafton's,  as  testified  to  by 
Bruce.  She  testified  that  Bruce  and  Wil- 
liams did  not  stop  overnight  at  Trafton's 
ranch  In  June,  1S)7.  -  On  cross-examination 
she  testified  that  they  might  have  stopped 
there  on  the  1-lth  or  15th  of  June.  It  appears 
that  this  witness  refreshed  her  memory  from 
a  book  that  was  considerably  mutilated  by 
having  leaves  torn  out.  •  William  Lyman, 
brother  of  Mrs.  Trafton,  also  testified  that 
Bruce  never  stopped  at  Trafton's  In  the 
month  of  Jime,  1887,  and  put  cattle  in  the 
corral,  to  his  knowledge;  but  that  it  would 
have  been  possible  (or  them  to  have  stopped 
there  all  night  without  his  knowing  it,  as  be 
was  away  some  of  the  time.  Five  witnesses 
testified  that  Mrs.  Trafton's  reputation  for 
truth  and  integrity  was  bad.  Counsel  for  de- 
fendant offered  to  prove  by  Capt  Aller  and 
his  son  Amos  that  said  Aller  and  son  stopped 
•at  the  said  Trafton  ranch  overnight  about 
the  l.^>th  of  June,  1S97,  and  that  one  Ben 
Williams  and  D.  C.  Bruce  stayed  overnight 
at  the  residence  and  ranch  of  said  Trafton, 
and  that  they' drove  four  head  of  cattle  to 
that  ranch,  placed  them  In  the  corral  that 
night,  and  the  next  morning  turned  them  out 
of  the  corral,  and  drove  them  towards  St. 
Anthony.  The  county  attorney  Interposed  an 
objection  thereto  on  the  ground  that  said 
testimony  was  not  rebuttal  or  surrebuttal 
testlmonj',  but  evidence  in  chief  on  the  part 
of  the  defense,  and  cumulative,  which  ob- 
jection was  sustained  by  the  court  It  was 
prejudicial  error  to  reject  said  testimony, 
provided  the  question  whether  said  Bruce 
and  Williams  stopped  at  said  Trafton's,  as 
testified  to  by  Bruce,  was  a  material  point 
in  the  case.  As  it  went  to  the  truthfulness 
of  witness  Bruce'  as  to  the  place  from 
whence,  and  the  route  over  which,  the  ani- 
mal alleged  to  have  been  stolen  was  driven, 
we  think  It  had  a  bearing  In  the  case,  and 
was  proper  to  go  to  the  Jury.  The  testimo- 
ny of  said  witness  Lyman  shows  that  Bruce 
and  Williams  might  have  stopped  at  Traf- 
txm'a  as  sworn  to  by  Bruce,  and  Lyman  not 
have  known  It.  The  witness  Bruce  describ- 
ed Ben  Williams  as  having  light  hair,  while 
Seth  Ellsworth,  a  witness  for  the  prosecu- 
tion, testified  that  his  complexion  was  dark- 
er than  medium,  and  that  he  thought  his 
hair  was  nearly  black. 

The  testimony  above  set  forth  of  the  wit- 
nesses Mrs.  Trafton,  Lyman,  and  Ellsworth  is 
all  of  the  evidence  introduced  by  the  state  In 
addition  to  the  evidence  on  the  first  trial  of 


the  case,  and  does  not  materially  change  the 
evidence  on  which  the  defendant  was  first 
convicted.  This  court  held  on  the  former 
appeal  that  that  evidence  was  not  sufficient 
to  sustain  the  verdict  Mrs.  Trafton  was 
most  thoroughly  impeached,  and,  aside  from 
that  the  defendant  offered  to  show,  by  two 
disinterested  witnesses,  that  Bruce  and  Wil- 
liams did  stop  overnight  at  the  Trafton 
ranch  about  June  15,  1897.  However,  Mrs. 
Trafton  testified  on  cross-examination  that 
they  might  have  stopped  there  on  the  14th 
or  l.'ith  of  June,  1807.  The  color  of  Ben 
Williams'  hair  was  an  immaterial  matter, 
and  the  dIfFerence  In  the  opinions  of  the  two 
witnesses  who  testified  on  that  point  can 
have  no  important  bearing  In  this  case. 

The  attorney  general  quotes  from  the  tes- 
timony of  the  defendant  a&d  the  quotations, 
taken  alone,  would  Indicate  that  the  defend- 
ant had  testified,  on  direct  examination,  that 
Williams  had  purchased  several  head  of  cat- 
tle for  him,  and  on  cross-examination  that 
he  had  purchased  but  one.  But  that  testi- 
mony, as  we  read  it  states  that  Williams 
only  purchased  one  animal  on  bis  trip  to  the 
Teton  Bas!n.  He  testified  as  follows:  "That 
is  the  only  animal  that  he  bought  and  deliv- 
ered. •  •  •  When  he  came  In  from  Teton 
Basin  he  returned  the  money  I  bad  given 
him.  He  paid  |17  for  the  critter.  •  •  • 
He  did  not  buy  any  more  cattle  at  all."  In 
other  words,  that  was  the  only  one  that  be 
bought  on  that  trip. 

As  there  Is  no  material  change  in  the  evi- 
dence from  that  given  on  the  first  trial,  the 
cause  must  be  determined  upon  the  same  evi- 
dence that  was  before  us  on  the  former  ap- 
peal, and,  as  the  law  of  the  case  was  an- 
nounced in  the  decision  on  that  appeal,  it 
contains  the  law  of  the  case  on  this  appeal 
so  far  as  it  applies  to  the  insufficiency  of  the 
evidence  to  sustain  the  verdict  In  his  mo- 
tion to  dismiss,  the  county  attorney  stated  to 
the  court  that  the  state  had  no  further  repu- 
table evidence  than  was  given  on  the  former 
trial,  and  the  evidence  submitted  by  him 
fully  bears  out  that  statement,  and  the  case 
should  have  been  dismissed,  or,  at  least  the 
court  should  have  instructed  the  jury  to 
bring  in  a  verdict  of  not  guilty  at  the  close 
of  the  evidence. 

Several  other  errors  are  assigned,  but  it  is 
only  necessary  for  us  to  further  notice  one  of 
them.  Counsel  for  the  defendant  called  the 
county  attorney  as  an  impeaching  witness 
against  Mrs.  Trafton.  The  county  attorney 
thereupon  stated  that  he  did  not  wish  to  tes- 
tify. The  court  thereupon  said  that  he  neel 
not  testify  if  he  did  not  want  to,  he  being 
county  attorney.  The  county  attorney  re- 
plied that  he  did  not  wish  to,  to  which  ruliug 
the  defendant  duly  excepted.  On  what  the- 
ory tlie  coimty  attorney  was  excused  from 
testifying  is  not  made  to  appear.  It  cer- 
tainly was  not  on  the  ground  that  it  would 
incriminate  him,  and  we  know  of  no  other 
reason  under  our  law  why  the  county  attor- 
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ney,  or  any  one,  even  tlie  Judge  himself,  may 
not  be  compelled  to  testify  on  belialf  of  one 
on  trial  for  a  crime.  Both  by  the  federal 
constitution  and  that  of  this  state,  the  de- 
fendant has  the  right  to  process  to  compel 
the  attendance  of  witnesses  in  bis  behalf. 
It  was  error  for  the  court  to  excuse  the  coun- 
ty attorney  from  testifying  In  said  case,  as 
the  defendant  only  desired  his  testimony  in 
the  impeachment  of  one  of  the  witnesses  for 
the  state.  As  it  is  apparent  that  the  state 
cannot  produce  other  evidence  of  defendant's 
guilt  than  that  given  on  the  first  trial  of  this 
case,  the  judgment  of  the  district  court  must 
be  reversed,  and  the  appellant  Emery  H. 
Seymour  discharged  from  custody;  and  it  is 
so  ordered. 

QUAUT.JS,  C.  J.,  concurs. 

STOCKSLAGER,  J.  (dissenting).  I  cannot 
concur  with  my  associates  In  this  case.  The 
facts  are  stated  in  the  opinion  by  Justice 
8U1WVAX,  concun-ed  In  by  Chief  Justice 
QUARLES;  hence  unnecessary  here  only  as 
may  become  necessary  to  refer  to  them  in 
expressing  my  views  and  giving  my  reasons 
for  dissenting.  As  Is  shown  by  the  opinion, 
this  Is  the  second  time  this  case  has  been 
to  this  court  on  the  question  of  the  suffi- 
ciency of  the  evidence  to  support  the  verdict 
and  Judgment  of  the  trial  court;  no  errors 
of  law  being  assigned  or  presented  to  this 
court.  The  record  does  not  disclose  that  the' 
appellant  ever  made  an  application  for  a 
change  of  the  place  of  trial  from  Fremont 
county,  alleging  bias  and  prejudice  of  the 
people  of  that  county,  or  the  presiding  judge 
of  that  district,  against  him.  This  being 
true,  the  presumption  Is  that  appellant  has 
had  two  fair  and  impartial  trials  by  his 
countrymen,  residents  of  the  county  where- 
in he  resided,  and  was  engaged  in  business 
at  St  Anthony,  the  county  seat  of  said  coun- 
ty. At  each  of  said  trials  a  verdict  of  guilty 
of  grand  larceny  was  returned  against  him, 
and  he  was  sentenced  to  servitude  In  the 
state  penitentiary  by  the  presiding  judge  of 
said  district.  It  is  a  well-settled  rule,  fre- 
quently announced  by  this  court,  that,  where 
there  la  a  conflict  of  evidence  on  the  material 
issues  involved  in  the  trial,  the  verdict  of 
the  jury  and  the  judgment  of  the  lower  court 
win  not  be  disturbed  on  appeal  to  this  court. 
This  rule  not  only  prevails  In  this  jurisdic- 
tion, but  is  almost,  if  not  quite,  nniversal. 
In  each  of  the  trials  of  this  case  in  the  lower 
court,  the  juries,  that  returned  verdicts  of 
guilty  against  the  appellant  had  the  oppor- 
tunity of  loolcing  the  witnesses  in  the  face 
while  testifying,  observing  their  manner  and 
conduct,  and  determining  the  truth  or  falsity 
of  their  evidence.  The  court  evidently  in- 
structed them  that  they  must  give  the  de- 
fendant the  benefit  of  every  doubt,  and  only 
return  a  verdict  of  guilty  when  they  were 
satisfied  of  guilt  beyond  all  reasonable  doubt. 
The  judge  who  presides  over  that  district. 


and  who  had  the  same  opportunities  to  ob- 
serve the  testimony  upon  which  these  con- 
victions were  bad,  refused  to  set  the  verdicts 
aside.  The  presumption  is  that  he,  being  a 
sworn  officer  of  the  state,  performs  his  duty 
as  he  sees  it,  and  I  thinlc  we  should  be  very 
careful  in  disturbing  his  judgment  especial- 
ly where  it  is  shown  by  the  record  that  the 
appellant  had  two  opportunities  to  establish 
his  innocence,  and  failed  in  both.  In  this 
court  we  have  simply  the  printed  record  to 
guide  us,  no  opportunity  to  see  the  witnesses, 
and  observe  their  manner  and  conduct,  and 
thereby  determine  their  character,  as  well  as 
the  truth  or  falsity  of  their  testimony. 

Now,  as  to  the  facts  as  disclosed  by  the 
record  in  this  case.  On  the  27th  day  of  June, 
1897,  appellant  was  arrested  upon  the  charge 
of  grand  larceny,  and  after  preliminary  ex- 
amination, on  the  19th  day  of  February, 
1900,  J.  E.  Cochran,  the  county  attorney  of 
Fremont  county,  filed  an  Information  against 
him,  charging  him  with  the  larceny  of  a 
cow  in  said  county.  A  trial  was  had,  con- 
viction followed,  and,  on  appeal  to  this  court, 
the  judgment  of  the  trial  court  was  reversed, 
and  the  case  remanded  for  further  proceed- 
ings. In  December,  1900,  another  trial  was 
had,  conviction  followed,  and  this  appeal. 
Appellant  testifies  that  he  drove  the  cow  in 
dispute  into  his  pasture,  thereby  placing  him- 
self in  a  position  where  he'  must  explain 
such  possession  to  the  satisfaction  of  the 
■Jury.  He  tells  the  same  story  that  has  been 
heard  in  every  trial  court  in  this  state,  and 
in  fact  all  states  where  trials  of  this  char- 
acter are  had.  In  every  case  where  the  pos- 
session of  stolen  animals  is  traced  to  the 
possession  of  the  party  accused.  The  pur- 
chase is  always  from  a  stranger.  It  must 
necessarily  be  a  stranger,  as  he  cannot  be 
brought  face  to  face  with  the  accused  to 
contradict  him.  Where  is  the  necessity  to 
look  further  into  the  evidence?  His  explana- 
tion was  unsatisfactory  to  the  Jury  and  the 
judge  who  tried  the  case  In  the  first  trial, 
and  -the  same  is  true  of  the  second  trial. 
What  is  the  difference  whether  the  Jury  be- 
lieved Mrs.  Trafton  or  not?  It  is  evident 
from  their  verdict  that  they  did  not  believe 
that  the  possession  of  the  cow  by  the  appel- 
lant was  honestly  acquired,  and  his  explana- 
tion of  such  possession  was  unsatisfactory 
to  them.  They  may  have  believed  Mrs.  Traf- 
ton told  the  truth,  even  though  her  reputa- 
tion for  truth  and  veracity  was  shown  to 
be  bad  by  five  witnesses.  The  most  de-- 
praved  person  (and  we  do  not  wish  to  be 
understood  as  saying  she  is)  may  tell  the 
truth,  and  the  Jury  may  or  may  not  hav'e 
believed  her.  That  was  their  special  prov- 
ince, and  no  one  can  control  it  It  is  for  the 
express  purpose  of  passing  upon  such  testi- 
mony that  the  jury  system  prevails  all  over 
the  civilized  world,  and  their  verdicts  should 
carry  great  weight  with  the  courts. 

It  cannot  be  said  there  was  any  malice  or 
ill  will  towards  the  defendant  by  the  jury. 
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aB  it  recommended  him  to  the  mercy  of  the 
court  This  may  also  be  said  of  the  court 
that  pronounced  the  sentence,  and  before 
vrhom  the  else  was  tried.  The  sentence  is 
for  3  years,  and  might,  under  the  law,  have 
been  14  years.  I  do  not  think  tliis  case 
should  be  reversed  on  the  ground  of  insnUl- 
clency  of  the  evidence  to  warrant  the  ver- 
dict and  Judgment  I  agree  with  my  asso- 
ciates that  the  trial  court  should  have  re- 
quired the  county  attorney  to  testify  when 
called  upon  by  the  defendant  I  also  agree 
with  them  that  the  court  should  have  permit- 
ted the  two  witnesses,  Captain  Aller  and  bis 
son,  to  testify  in  rebuttal. 


(7  Idaho,  W) 

MARUN,  Atty.  Gen.,  V.  STEELE,  Judge. 

(Supreme  CJourt  of  Idaho.     Feb.  15,  1901.) 

FRAUDULENT  SALES— INSTRUCTIONS— WRIT 
OF  ERROR. 

It  is  error  to  instruct  the  jniy  in  a  crim- 
inal prosecution  nnder  sections  0519,  6540,  Rev. 
St.,  that  a  sale  made  with  intent  to  defraud 
creditors  is  not  a  fraudulent  sale,  within  the 
purview  of  said  statutes. 
(Syllabus  by  the  Court) 

Original  proceeding  by  Frank  Martin,  at- 
torney general,  for  a  writ  of  error  to  Edgar 
C.  Steele,  district  Judge.    Writ  denied. 

Frank  Martin,  Atty.  Oen.,  and  J.  W.  Reld, 
for  plalntlfF  In  error.  S.  B.  Kingsbury  and  3. 
F.  Ailshle,  for  defendant  in  error. 

QUARLES,  C.  J.  This  Is  an  application  for 
a  writ  of  error  to  review  the  action  of  the 
lower  court  in  instructing  the  Jury.  There 
are  two  errors  assigned,  the  first  being:  "The 
court  erred  In  advising  the  Jury  to  acquit  the 
defendants,  or  either  of  them."  The  second 
being  as  follows:  "The  court  erred,  before 
so  advising  the  Jury,  In  Instructing  them  as 
follows:  'The  Jury  having  been  called  In  this 
case,  and  all  are  present  On  yesterday,  at 
the  conclusion  of  the  state's  testimony,  the 
defendants  made  a  motion  for  the  court  to 
advise  the  Jury  to  acquit  the  defendants.  The 
motion  was  extensively  argued  yesterday  aft- 
ernoon, and  the  court  has  extensively  exam- 
ined the  matter.  This  information  has  no 
definite  name  applied  to  it  by  the  statute.  It 
is  a  conspiracy  to  defraud  creditors,  and  by 
this  information  the  defendants  are  accused 
of  this  crime.  The  information  charges,  and 
it  was  necessary  to  charge,  that  they  did  com- 
.  bine,  confederate,  and  agree  to  willfully  and 
unlawfully  sell,— not  necessarily  a  criminal 
sale,  but  unlawful,  not  according  to  law.  The 
section  upon  which  this  Information  is  based 
is  %40,  which  is  as  follows:  [Reading  it] 
The  section  under  which  they  claim  this  in- 
formation Is  filed  is  section  0510,  in  addition- 
to  section  C540,  which  reads  as  follows: 
[Reading  It.]  The  state  takes  the  position 
that  any  sale  made  with  the  intention  to  hin- 
der, delay,  and  defraud  creditors  comes  with- 
in this  section,  and  that  the  word  "fraudu- 


lently" has  practically  no  significance;  that 
the  sale  is  fraudulent  whenever  it  Is  done  to 
binder,  delay,  and  defraud  creditors.  The 
court  does  not  think  that  position  Is  correct, 
and  I  win  advert  to  It  further  on.  That  this 
case  will  be  more  fully  understood,  and  with- 
out going  fully  Into  the  testimony,  the  testi- 
mony shows,  in  substance,  that  Mr.  Hunte 
was  the  owner  of  a.  large  stock  of  goods,  and 
that  Mr.  Sweet  called  at  his  house  upon  otit- 
er  business  along  about  the  7th  of  January, 
or  the  6th,  and  that  Mr.  Hunte  proposed  to 
him  to  sell  him  his  goods.  He  didn't  go  there 
for  that  purpose.  Mr.  Sweet  told  him  at  that 
time  that  he  would  consider  the  matter,  or 
something  of  that  kind,  and  went  back  to 
OrangeviUe.  He  then  came  to  see  him  again. 
and  Mr.  Hunte,  according  to  his  testimony, 
states:  That  he  told  him  that  his  creditors 
were  worrying  him  to  death.  They  were  aft- 
er him  for  money,  and  he  didn't  have  money 
to  pay  them  with,  and  ottered  him  his  goods 
for  fifty  cents  on  the  dollar,  and  fifteen  cents 
for  hauling  the  goods,  or  freight  charges. 
That  when  Sweet  returned  he  told  him  that 
he  would  give  him  sixty  cents  on  the  dollar. 
That  Hunte  agreed  to  the  sale,  and  the  goods 
were  taken  from  Nez  Perce  to  the  storehouses 
of  the  defendant  in  Cottonwood  and  Urange- 
vllle.  That  as  Hunte  swears,  probably  one 
thousand  dollars'  worth  of  the  goods  were 
sold  at  that  time,  and  he  says  were  sold  at  a 
sacrifice.  That  the  note  was  ^ven  for  eight 
thousand  dollars  by  Sweet,  Richardson,  and 
Wilkinson  to  Mr.  Hunte.  As  the  court  looks 
at  this  case,  it  is  practically  a  question  of. 
where  a  man  is  heavily  Indebted,  and  anoth- 
er man  knows  he  Is  Indebted,  and  knows  that 
he  Is  not  going  to  pay  bis  creditors,  or  be 
tells  him,  at  least  he  Is  not  going  to  pay  his 
creditors  the  purchase  price,  can  be  buy  those 
goods,  even  at  a  bargain,  and  would  the  sale 
be  a  good-faith  sale,  or  a  fraudulent  sale,  if 
he  so  bought  them?  The  court  would  rather 
these  burd'ens  would  not  be  placed  upon  It 
but,  when  they  are,  the  court  has  to  meet 
them  without  flinching,  and  with  the  best 
consideration  It  can  give  them  under  the  cir- 
cumstances. If  a  party  knows  a  man  Is  in- 
debted, it  certainly  does  not  give  to  the  cred- 
itors the  right  to  claim  that  they  hold  a  lien 
against  his  property  so  that  they  cannot  sell 
it  because  a  party  knows  that  another  Is 
largely  Indebted;  and,  even  though  be  may 
know  that  It  Is  his  Intention  to  pay  the  mon- 
ey that  he  gets  for  the  goods  to  his  creditors. 
It  ought  not  tb  prevent  the  sale  of  the  goods. 
The  creditors  have  no  Hen  upon  the  goods. 
There  Is  no  such  thing  as  a  purchase-money 
lien,  but  this  Is  to  ei"edltors  generally.  This 
Is  for  defrauding  creditors  generally  of  their 
rights.  Upon  all  the  facts  produced  In  this 
trial,  under  this  statute,  a  mere  sale  of  groods, 
knowing  that  the  party  Is  largely  In  debt— a 
mere  sale  of  goods  to  a  party  who  knows 
that  the  party  is  in  debt— Is  not  enough. 
There  must  be  a  fraudulent  sale.  The  fraud- 
ulent sale  consists  of  some  scheme  between 
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the  defendant,  Hunte,  and  Wilkinson,  Klch- 
ardBon,  and  others,  whereby  these  goods  will 
be  so  appropriated  or  concealed,  or  some- 
thing diCFerent  done  with  them  from  a  mere 
aale,— a  transfer  from  one  party  to  another. 
There  must  be  something  in  the  sale  Itself 
that  is  fraudulent.  For  Instance,  Mr.  Sweet, 
Richardson,  and  Wilkinson  might  agree  that 
they  would  hold  these  goods  in  trust  for  Mr. 
Hunte,  and  that  they  would  hold  them  S3 
that  the  creditors  could  not  get  at  them,  and, 
after  the  creditors  had  got  tired,— got  tired  of 
working  for  their  money,— they  would  make 
It  all  right  with  Mr.  Hunte.  This  would  be 
a  fraudulent  sale,- a  fraudulent  disposition 
of  the  property.  Or  11  they  agreed  to  aid 
him  in  concealing  the  property,  or  anything 
of  that  kind.  But  here  It  Is  stated  by  the 
state  that  the  sale  of  the  property— and  the 
evidence  shows  that  there  was  an  absolute 
sale  of  it— was  made  for  fifty  cents  or  sixty 
cents  on  the  dollar,  and  this  is  the  proof  be- 
fore the  court.  Whether  it  amounted  to  eight 
thousand  dollars  or  more,  whatever  It  was, 
the  contract  before  the  court  Is  that  they 
were  to  receive  sixty  cents  on  the  dollar  of 
the  invoice  price,  and  they  were  sold  by 
Hunte  to  Wll&inson,  Richardson,  and  Sweet. 
If  there  was  not  a  fraudulent  sale,  however 
much  it  may  have  been  done  with  the  Intent 
to  defraud  the  creditors,  it  doesn't  matter. 
Every  word  of  the  statute  must  be  given 
meaning  to,  and  to  sell  is  not  necessarily 
fraudulent  because  it  is  done  with  intent  to 
hinder,  delay,^  and  defraud  creditors.  There 
must  be  somlthing  in  the  sale  itself,  in  the 
acts  of  the  parties  between  themselves,  that 
it  is  a  fraud.  There  must  be  something  that 
can  be  set  aside,  as  between  the  parties,  as 
a  fraud.  A  fraud  vitiates  everything..  It 
bums  and  blisters  wherever  it  goes.  Every 
transaction  touched  by  fraud  Is  vitiated  and 
made  Illegal.  And,  where  the  statute  says 
a  fraudulent  sale,  it  means  a  fraudulent  sale, 
—something  in  the  sale  Itself;  something  In 
the  acts  of  the  parties  between  themselves 
that  carries  this  out;  a  secreting  of  the  goods, 
or  secret  plan  between  themselves.  Other 
questions  have  been  presented  In  this  case. 
One  is  the  question  of  the  corroboration  of 
the  accomi^lce.  The  court  would  have  to  in- 
struct the  Jury  that  the  testimony  of  an  ac- 
complice is  not  sufficient,  and  they  could 
not  convict  iii>on  his  testimony  alone,  al- 
though they  might  believe  beyond  a  reason- 
able doubt  every  word  that  he  said.  The 
common  law  didn't  use  to  be  this  way,  but 
it  is  so  now,  under  our  statute.  But  that  mat- 
ter the  court  could  have  submitted  to  the  Jury, 
and  would  have  done  so;  but  the  whole 
feature  of  this  case,  the  whole  underlying 
principles  of  this  case,  as  the  court  believes, 
lor  a  criminal  action,  are  not  correct  There 
is  In  the  court's  mind  (and  the  court  is  noth- 
ing more  than  a  lawyer  among  you)  an  idea 
that  there  is  a  misapprehension  of  the  crim- 
inal statute,— as  to  what  it  takes,  under  this 
statute,  to  make  parties  guilty  of  the  crime 
63  P.— 68 


charged.  All  ol  tlie  facts  shown  in  this  case 
might  show  Mr.  Hunte  guilty  ol'  the  crime 
defined  in  section  6519.  It  might  show  that 
he,  because  he  sold  his  note,  and  that  he  said 
he  was  going  to  delraud  his  creditors,  is 
guilty  of  that  charge.  But  the  sale  between 
him  and  Mr.  Sweet,  Richardson,  and  Wilkin- 
son, as  is  detailed  here  before  the  court  and 
before  the  Jury,  the  court  does  not  believe 
that,  even  as  against  him,  the  facts  eftiown  in 
this  matter  would  have  convicted  him.  The 
sale  was  not  fraudulent  as  between  him  and 
Sweet,  Richardson,  and  Wilkinson.  There 
was  an  Intent  to  delraud  creditors,  but  the 
sale  Itself  was  not  a  fraudulent  sale,  as  the 
court  believes.' " 

The  object  of  this  proceeding  is  to  deter- 
mine whether  or  not  the  lower  court  correct- 
ly interpreted  or  construed  sections  6519, 
6540,  Rev.  St  Idaho,  which  are  as  follows: 

"Sec.  6519.  £3very  debtor  who  fraudulent- 
ly removes  his  property  or  effects  out  of 
this  territory,  or  fraudulently  sells,  conveys, 
assigns,  or  conceals  his  property  with  Intent 
to  defraud,  hinder  or  delay  his  creditors  of 
their  rights,  claims,  or  demands,  is  punish- 
able by  Imprisonment  In  the  county  Jail  not 
exceeding  one  year,  or  by  fine  not  exceeding 
five  thousand  dollars,  or  by  both." 

"Sec.  6540.  If  two  or  more  persons  con- 
spire: (1)  To  commit  any  crime;  (2)  falsely 
and  maliciously  to  indict  another  for  any 
crime,  or  to  procure  another  to  be  charged 
or  arrested  for  any  crime;  (3)  falsely  to 
move  or  maintain  any  suit  action,  or  pro- 
ceeding; (4)  to  cheat  and  defraud  any  per- 
Bon  of  any  property  by  any  means  which 
are  in  themselves  criminal,  or  to  obtain 
money  or  property  by  false  pretenses;  or, 
(5)  to  commit  any  act  injurious  to  the  public 
health,  to  public  morals,  or  for  the  perver- 
sion or  obstruction  of  Justice  or  the  due  ad- 
ministration of  the  laws;  they  are  punish- 
able by  imprisonment  in  the  county  Jail  not 
exceeding  one  year,  or  by  fine  not  exceeding 
one  thousand  dollars,  or  both." 

Inasmuch  as  a  review  of  the  evidence  In- 
troduced upon  the  trial  In  the  lower  court, 
and  the  proceedings  therein,  is  not  neces- 
sary to  a  determination  of  the  questions  pre- 
sented, we  deem  it  best  to  deny  the  writ, 
but  to  express  our  views  as  to  the  correct- 
ness of  the  Instruction  given  by  the  trial 
court  The  propriety  of  this  course  is  more 
apparent  when  it  is  remembered  that  the 
only  pui-pose  to  be  subserved  by  granting  the 
writ  and  the  hearing  upon  the  return  thereto 
Is  to  obtain  the  views  of  this  court  as  to  the 
correctness  of  the  construction  of  said  stat- 
utes. Under  these  conditions,  we  have  con- 
cluded to  express  our  views  as  to  the  con- 
struction of  said  statutes  as  shown  by  the 
Instructions  of  the  trial  court  set  forth  In 
the  petition  of  the  plaintiffs  in  error.  Tlie 
object  and  purpose  of  the  two  statutes  in 
question  is  apparent  Their  primary  object 
is  the  protection  of  creditors  against  those 
fraudulent  acts  of  their  debtors  which  tend 
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to  prevent,  delay,  or  hinder  the  collection 
of  the  claims  of  the  creditors.  Under  the 
statutes  cited  supra,  It  Is  a  crime  for  the 
debtor  to  sell  or  dispose  of  his  property  with 
Intent  to  defraud,  hinder,  or  delay  his  cred- 
itors, and  it  Is  a  crime  for  other  parties  to 
conspire  with  him  and  aid  and  assist  him 
In  accomplishing  such  result.  The  trial  court 
instructed  the  Jurj",  In  effect,  that  the  trans- 
action was  made  with  intent  to  defraud  cred- 
itors, but  that  the  sale  was  not  a  fraudulent 
sale;  that  a  sale  is  not  necessarily  fraudu- 
lent because  it  is  made  with  intent  to  hin- 
der, delay,  and  defraud  creditors.  To  our 
minds,  this  was  not  a  proper  instruction,  nor 
a  proper  construction  of  the  statutes  in  ques- 
tion. This  was  the  purpose  and  intent  of 
the  sale  alleged  In  the  information  to  have 
been  made  by  the  defendant  Hunte.  If  this 
intention  was  known  to  bis  co-defendants, 
who,  knowing  such  intent  and  purpose,  en- 
couraged him  in  making  such  sale,  and  .ac- 
tually purchased  the  property  which  Hunte, 
the  debtor,  was  attempting  to  place  beyond 
the  reach  of  his  creditors,  such  sale  was 
fraudulent,  and  was  prohibited  by  section 
«t519,  supra,— was  criminal,— and  his  co-de- 
fendants, wUo  purchased  from  him,  violated 
subsection  4  of  section  6540,  supra.  This 
sufficiently  disposes  of  the  second  error  al- 
leged in  the  petition. 

SULLIVAN  and  STOCKSLAGER,  JJ.,  con- 
cur. 


(25  Mont.  U2) 

JONES   T.   6IESKE   et  al. 

(Supreme  Court  of  Montana.    March  12,  1901.) 

SPECIFIC     PERFORMANCE— DOWER    INTEREST 
OF   WIFE. 

Whei-«  it  is  sought  to  compel  specific  per- 
formance of  a  contract  to  convey,  and  it  ap- 
pears that  defendant's  wife  did  not  join  in  said 
contract,  the  decree  for  specific  performance 
will  require  a  conveyance  by  said  defendant 
reserving  to  his  wife  whatever  dower  she  may 
have  in  the  land. 

Appeal  from  district  court,  Cascade  county; 
J.  B.  Leslie,  Judge. 

Action  by  Alfred  E.  Jones  against  John  E. 
Oieske  and  others.  Judgment  for  plaintiff. 
Defendants  appeal.    Moditied. 

Sam  Stephenson  and  J.  W.  Freeman,  for  ap- 
pellants.   Wm.  G.  Downing,  for  respondent. 

MILBURN,  J.  This  is  an  appeal  from  an 
order  denying  a  motion  for  a  new  trial  and 
from  the  Judgment.  The  suit  was  brought  to 
cancel  a  deed  made  by  one  Millard  and  wife  to 
one  Mary  E.  Gieske,  and  to  compel  one  John  B. 
Gieske  to  convey  to  plaintiff  by  deed  certain 
real  estate.  It  is  claimed  that  Millard  and 
wife  made  and  delivered  to  plaintiff  a  deed  for 
lot  3  in  block  10  of  the  townsite  of  Belt,  Cas- 
cade county,  Mont.,  which  deed  was  never  re- 
corded; that  defendant  John  B.  Gieske  agreed 
m  writing  to  convey  to  plaintiff  lot  28  in  block 
11  of  said  town  site  upon  the  payment  of  a 


certain  sum,  and  that  plaintiff  paid  all  of  said 
sum  excepting  $225,  and  was  ready  and  will- 
ing to  pay  said  balance  as  per  the  terms  of 
the  agreement;  that  Gieske  fraudulently  in- 
duced plaintiff  to  deliver  said  unrecorded  de^ 
for  said  lot  3  to  him  (Gieske),  who  delivered 
it  to  Millard,  and  that  Millard  and  wife  there- 
upon made  and  delivered  to  defendant  Mary  E. 
Gieske  a  deed  for  lot  3,  and  the  deed  was  re- 
corded; that  said  John  B.  Gieske  fraudulently 
induced  plaintiff  to  cancel  said  contract  for  lot 
28,  and  to  accept  in  consideration  of  the  sur- 
render of  said  contract  a  deed  for  a  certain 
lot.l  In  block  1,  Riverside  addition,  St.  Paul, 
Mlun.,  together  with  a  promissory  note  of  de- 
fendant John  B.  Gieske  for  $250.  It  is  char- 
ged that  the  property  surrendered  by  plaintiff 
was  valuable,  and  that  the  St.  Paul  lot  was  of 
little  value,  and  the  note  worthless.  The  court 
below,  sitting  with  a  Jury,  found  for  plaintiff, 
and  decreed:  (1)  That  the  $250  note  be  can- 
celed; (2)  that  the  plaintiff  reconvey  to  John 
B.  Gieske  said  lot  in  St  Paul;  (3)  that  plain- 
tiff pay  to  John  B.  Gieske  $17.51,  the  balance 
of  the  $225  due  on  account  of  lot  28,  deducting 
the  amount  adjudged  to  plaintiff  for  rents  and 
costs;  (4)  that  defendants  convey  to  plaintiff, 
by  deed,  said  lots  3  and  28;  (5)  'that  possession 
of  said  lots  3  and  28  be  restored  to  plaintiff 
upon  payment  of  said  sum  of  $17.51;  (6)  that 
defendants  be  devested  of  all  title  to  said  lots 
3  and  28,  and  that  the  title  thereto  be  vested 
in  plaintiff;  (7)  that  plalnUff  have  $150,  the 
rents  collected;  and  (8)  for  costs. 

The  appellant  relies,  in  his  brief,  upon  al- 
leged insufficiency  of  the  evldehce,  and  upon 
certain  alleged  particular^  In  which  the  Judg- 
ment is  against  the  law.  We  have  carefully 
examined  the  evidence,  and  find  that  it  is  not 
insufficient  to  support  the  material  findings  as 
made  and  adopted  by  the  court  We  do  not 
find  that  the  court  erred  in  Its  rulings  on  tbe 
evidence.  The  court  did  not  err  in  denying 
the  motion  for  a  new  trial.  In  the  light  of 
the  pleadings  and  the  evidaice  the  judgment 
must,  however,  be  modified  as  follows:  Where- 
as said  Judgment  orders  that  the  said  defend- 
ants convey  to  the  piaintia,  by  deed,  said 
lots  3  and  28,  let  it  be  ordered  by  sold  dis- 
trict court  that  said  deed  from  Millard  and 
wife  to  Mary  E;  Gieske  for  said  lot  3  be  can- 
celed, and  declared  void,  and  that  Millard  at 
once  return  and  deliver  to  plaintiff  the  deed 
for  said,  lot  3  heretofore  by  him  and  his  wife 
executed  and  delivered  to  plaintiff;  and  where- 
as, the  parties  hereto  have  admitted  that  Mary 
B.  Gieske  was  the  wife  of  defendant  John  B. 
Gieske  at  the  time  said  contract  for  the  sale 
of  lot  28  was  entered  Into  by  plaintiff  and 
John  B.  Gieske,  and  it  appears  that  Mary  E. 
Gieske  did  not  Join  in  said  contract  it  is  or- 
dered.that  the  said  judgment  be  further  modi- 
fled  to  the  effect  that  John  B.  Gieske,  without 
said  Mary  B.  Gieske,  be  ordered  to  convey, 
by  proper  deed,  to  plaintiff,  said  lot  28.  within 
Ave  days  after  tender  of  the  said  balance  of 
$17..51,  due  by  plaintiff;  and  that  said  decree 
be  further  modified  to  reserve  to  Mary  K. 
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Gleske  wbatever  right  of  dower  jdie  may  bare. 
If  any.  In  said  lot  28.  The  order  of  the  comt 
denying  the  motion  for  a  new  trial  is  atHrmed, 
and  the  Judgment  of  the  said  court  is  affirmed 
as  modified.  Respondent  will  recover  his  costs 
In  this  court  except  as  against  Mary  E.  Gleske, 
to  whom  he  will  pay  such  costs  as  she  has  in- 
curred upon  appeal.    Affirmed  and  modified. 

BRAN'TLY,  C.  J.,  and  PIGOTT,  J.,  concur. 


(2S  Mont.  14») 

CARR,  RYDER  &  ADAMS  CO.  v.  OLOSSER 

etal. 
(Supreme  Court  of  Montana.    March  11,  1901.) 

NEW  TRIAL— NOTICB  OP  INTENTION— APPEAL 
—TRANSCRIPT— REQUISITES. 
Where,  on  appeal  from  an  order  granting  a 
n«w  trial,  there  was  inserted  in  the  transcript 
a  copy  of  the  notice  of  intention  to  more  for 
a  new  trial,  the  notice  not  being  made  part  of 
any  bill  of  exceptions  or  statement  of  the  case 
on  motion  for  a  new  trial,  nor  a  constituent 
part  of  the  judgment  roll,  as  defined  in  Code 
Civ.  Proc.  i  1106,  or  in  the  absence  of  a  bill  of 
exceptions  or  statement  on  motion  for  a  new 
trial,  one  of  the  papers  required  by  sections 
1176,  1738,  to  be  furnished  to  the  appellate 
court.  It  will  be  stricken  from  the  transcript 

Appeal  from  district  court,  Deerlodge  coun- 
ty;  Welling  Napton,  Judge. 

Action  by  the  Carr,  Ryder  &  Adams  Com- 
pany against  Floyd  Closser  and  another. 
Findings  In  favor  of  plaintiff  were  entered, 
and  from  an  order  granting  a  new  trial  the 
plaintiff  appeals.  On  motion  to  strike  out 
from  the  transcript  notice  of  intention  'to 
move  for  a  new  trial.    Motion  granted. 

McHatton  &  Cotter,  for  appellant  Walsh 
&  James  and  H.  P.  Napton,  for  respondents. 

PIGOTT,  J.  Findings  In  favor  of  plaintiff 
and  against  the  defendants  having  been  en- 
tered In  the  court  below,  the  defendants  moved 
for  (I  new  trial,  which  was  granted.  The  plaln- 
tlflt  has  appealed  from  the  order  granting  It. 
It  now  moves  this  court  'to  strike  from  the 
transcript  the  notice  of  Intention  to  move  for  a 
new  trial  containing  It  on  the  ground  that  the 
notice  Is  Improperly  Included  therein.  It  ap- 
pears that  the  clerk  of  the  court  below  insert- 
ed In  the  transcript  a  copy  of  the  notice  of 
intention  to  mvve  for  a  new  trial,  without 
any  request  therefor  ajran  the  part  of  the 
plaintiff.  The  notice  Is  not  made  part  of  any 
bin  of  exceptions  or  statement  of  the  case  on 
motion  for  a  new  trial;  nor  Is  It  a  constituent 
part  of  the  Judgment  roll  provided  for  and 
defined  In  section  1106  of  the  Code  of  Civil 
Procedure;  neither  Is  it  In  the  absence  of  a 
bill  of  exceptions  or  statement  on  motion  for 
a  new  trial,  one  of  the  papers  required  by 
sections  1176  and  1738  of  the  Code  of  Civil 
Procedure  to  be  furnished  by  copy  to  this 
court  It  Is,  therefore,  not  a  part  of  the 
transcript  or  record  on  appeal,  and  must  be 
stricken  out  It  Is,  therefore,  ordered  that 
the  copies  of  the  notice  of  Intention  to  move 
for  a  new  trial,  which  appear  twice  in  the 


transcript    be   stricken    therefrom.     Motion 
granted. 

MILBDRN,  J.,  concurs. 

BRANTLX.  C.  J.,  having  tried  the  cause 
In  the  court  below,  takes  no  part  in  the  fore-  - 
going  opinion. 


In  re  FEMBERTON  et  al. 
(Supreme  Court  of  Montana.  March  8,  1001.) 
DISBARRED  ATTORNEY— REINSTATEMENT. 
The  mere  petition  of  attorneys  and  others 
for  the  reinstatement  of  a  disbarred  attorney 
will  not  be  considered,  such  attorney  not  being 
before  the  court  in  person  or  by  petition  asking 
for  reinstatement  and  giving  his  reasons  there- 
for. 

Petition  of  W.  Y.  Pemberton  and  others 
for  the  reinstatement  of  John  B.  Wellcome 
as  a  member  of  the  bar  of  the  state.    Denied. 

PER  CURIAM.  Under  no  practice  known 
to  this  court  or  to  any  other  court  so  far 
as  this  court  Is  advised,  can  the  mere  peti- 
tions of  attorneys  and  others  for  the  rein- 
statement of  a  disbarred  attorney  be  consid- 
ered. Said  John  B.  Wellcome  not  being  be^ 
fore  this  court  In  person,  or  by  his  petition 
by  him  subscribed,  asking  for  reinstatement 
and  giving  his  reasons  therefor,  there  Is  noth- 
ing which  this  court  can  entertain;  and  there- 
fore It  Is  ordered  that  said  petitions  of  said 
attorneys  and  others  be  not  considered. 

Mr.  Justice  PIGOTT  Is  of  the  further  opin- 
ion that  the  petitions  or  memorials  are  friv- 
olous, state  no  reason  why  said  Wellcome 
should  be  admitted  to  the  bar,  have  no  place 
among  the  papers  or  records  of  this  court 
and  should,  therefore,  b«  stricken  from  the 
files. 


(26  Mont.  133) 

WBTZSTEIN  T.  BOSTON  ft  M.  (X)NSOL. 

COPPER  &  SILVER  MIN.  CO. 

(Supreme  CV>urt  of  Montana.    March  12,  1001.) 

SUPERSEDEAS— RESTRAINING  ORDER— APPEAL 
^JURISDICTION  OF  SUPREME  COURT— STARE 
DECISIS— ORDER  TO  SHOW  CAUSE-TIME  FOR 
HEARING  —  REASONABLENESS  —  ABUSE  OF 
DISCRETION. 

1.  Code  Civ.  Proc.  {  1722,  as  amended  Feb- 
ruary 28,  1800,  provides  that  an  appeal  may  be 
taken  from  an  order  granting  or  dissolving  an 
injunction  or  rpfusing  to  grant  or  dissolve  an 
injonctlon.  Held,  that  the  supreme  court  has 
no  jurisdiction  to  grant  an  order  of  supersedeas 
to  stay  a  temporary  restraining  order  pending 
the  hearing  of  an  order  to  show  cause  why  an 
Injunction  should  not  be  issued,  as  there  is  no 
appeal  from  a  temporary  restraining  order. 

2.  The  supreme  court  decided  that  an  appeal 
would  lie  from  a  certain  order,  and,  though 
the  order  was  called  a  "temijorarjr  restraining 
order,"  it  was  in  fact  an  injunction  pendente 
lite,  and  subsequently  a  petition  was  filed  in 
the  supreme  court  for  an  order  of  supersedeas 
to  stay  a  temporary  restraining  order  on  the 
ground  that  an  appeal  wonld  lie  from  snch  an 
order.  Held,  that  the  rule  of  stare  decisis  did 
not  apply,  since  the  prior  decision  was  not  io 
fact  a  restraining  order. 
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3.  Where  a  temporary  restraining  order, 
pending  the  hearing  of  an  order  to  show  cause 
why  an  injunction  should  not  issue,  was  against 
a  mining  cumpauy,  and  suspended  the  opera- 
tion of  valuable  property,  it  was  an  abuse  of 
discretion  to  stay  the  hearing  on  the  order  to 
show  cause  six  weeks  from  the  issuance  of  the 
temporary  restraining  order,  as  it  was.  unrea- 
■sonable  to  suspend  the  operation  of  the  mine 
for  so  long  a  period. 

Pigott,  J.,  dissenting. 

Appeal  from  district  court,  Silverbow  coun- 
ty. 

Action  by  Adolph  Wetzstein  against  the 
Boston  &  Montana  Consolidated  Copper  & 
Silver  Bllning  Company.  Order  restraining 
defendant  and  it  appeals,  and  petitions  for 
an  order  of  supersedeas.    Petition  denied. 

Forbis  &  Evans,  for  appellant  McHatton 
&  Cotter  and  J.  M.  Denny,  for  appellee. 

MILBUKN,  J.  This  cause  comes  now  be- 
fore this  court  upon  the  petition  of  the  de- 
fendant for  an  order  of  supersedeas  staying 
a  curtain  restraining  order  issued  by  the 
district  court  on  February  18,  1901,  pending 
a  hearing  of  an  order  to  show  cause,  on  April 
2;  ISWl,  why  a  temporary  injunction  may  not 
Issue  enjoining  the  defendant  from  continu- 
ing certain  work  in  and  about  the  Comanche 
lode  claim.  On  the  25th  day  of  February, 
1901,  the  defendant  appealed  from  the  or^ 
der  so  restraining  the  defendant  pending  the 
hearing  on  the  order  to  show  cause  why  a 
temporary  injunction  should  not  issue.  Re- 
spondent contends  that  this  court  has  no 
Jurisdiction  to  grant  the  petition,  for  the 
reason  that  there  Is  no  appeal  to  this  court 
ft«m  a  restraining  order.  We  are  of  the 
opinion  that  respondent  is  right  in  the  posi- 
tion he  talces.  Section  873  of  the  Code  of 
Civil  Procedure  very  clearly  makes  a  dis- 
tinction between  an  injunction  and  a  re- 
straining order.  A  restraining  order  is  dis- 
tinguishable from  an  injunction,  in  that  a 
restraining  order  is  intended  only  as  a  re- 
straint upon  the  defendant  until  the  pro- 
priety of  the  granting  of  an  injunction,  tem- 
porary or  perpetual,  can  be  determined,  and 
it  does  no  more  than  restrain  the  proceed- 
ings until  such  determination.  Such  an  or- 
der is  limited  in  its  operation,  and  extends 
only  to  such  reasonable  time  as  may  be  nec- 
essary to  have  a  hearing  on  an  order  to  show 
cause  why  an  injunction  should  not  Issue. 
10  Enc.  PI.  &  Prac.  878;  Railroad  Co.  v. 
Moss,  77  Ind.  139;  Hicks  v.  Michael,  15  Cat 
107;  San  Diego  Water  Co.  v.  Pacific  Coast 
S.  S.  Co.,  101  Cat  216,  35  Pac.  651;  Fenwlck 
Hall  Co.  V.  Town  of  Old  Saybrook  (a  Q) 
66  Fed.  389;  Strickland  v.  Griffin,  70  Ga. 
541. 

It  is  the  plain  duty  of  a  court  to  set  the 
order  to  show  cause  at  a  very  early  day,  and, 
upon  the  application  of  the  defendant,  to 
shorten  the  time,  to  the  end  that  if  the 
facts  on  the  hearing  warrant  it  the  restrain- 
ing order  may  be  discharged.  In  such  a  case, 
appeal  from  a  restraining  order  is  not  pos- 


sible or  contemplated,  for  the  reason  that  on 
the  hearing,  dr  soon  thereafter,  the  court,  is 
the  discharge  of  its  duty,  will  grant  or  re- 
fuse an  injunction,  and  in  either  event  the 
restraining  order  is  dead.  The  law  presumes 
that  a  judge  will  be  fair  and  just,  and  win 
not  put  off  the  hearing  of  the  order  to  sbov 
cause  until  a  day  so  distant  that  by  the 
force  of  his  own  despotic  will  a  mere  tem- 
porary expedient  to  wit  a  restraining  order, 
granted  ex  parte  and  without  bond,  perhaps^ 
will  become  an  injunction.  A  judge  might 
over  the  objection  of  the  plaintiff,  set  a  de- 
murrer to  a  complaint  for  hearing  at  & 
time  one  year  ahead.  This  might  work  great 
injury  to  the  plaintiff,  but  the  remedy  of  the 
injured  plaintiff  could  not  be  by  appeal  from 
the  order  so  setting  the  hearing  on  demur- 
rer. We  are  aware  that  in  Bennett  Bros.  Co. 
V.  Congdon,  20  Mont  208,  50  Pac.  556,  the 
court  decided  that  a  restraining  order  was  an 
order  from  which  an  appeal  might  be  taken, 
and  that  in  Boston  &  M.  Consot  Copper  & 
Silver  Min.  Co.  v.  Montana  Ore-Purchaang 
Co.,  24  Mont  135,  63  Pac.  830,  the  court  con- 
sidered such  an  appeal;  but  the  point  m 
the  latter  case,  considered  on  appeal,  was 
simply  whether  or  not  the  complaint  was 
properly  verified.  The  rule  of  stare  decisis 
does  not  here  control,  as  it  is  not  unusual, 
but  proper,  in  matters  of  practice,  to  estab- 
lish a  correct  and  legal  practice,  if  an  error 
has  been  committed  ill-advisedly  in  a  for- 
mer opinion  of  this  court  provided  that  it  is 
apparent  that  no  substantial  injury  will  be 
suffered  by  litigants  by  reason  of  reliance 
upon  the  precedent  The  court  does  not  in 
Bennett  Bros.  Co,  v.  Congdon,  supra,  give  any 
authority  for  Its  holding.  It  does  not  appear 
In  that  case  thiat  it  acted  upon  anythhig 
more  urgent  than  a  suggestion  of  counsel, 
or  that  there  was  an  argument  upon,  or  se- 
rious consideration  of,  the  point;  and,  fur- 
ther, it  appears  from  an  examination  of  the 
case  that  the  "temporary  restraining  order'* 
was  in  fact  an  injunction  pendente  lite,  and 
not  a  mere  restraining  order  pending  a  hear- 
ing upon  an  order  to  show  cause  why  an  In- 
junction pendente  lite  should  not  issue  as 
In  the  case  at  bar. 

This  court  does  not  deem  It  improper  to 
say  that  in  reviewing  this  case  it  notices  an 
abuse  of  the  power  of  the  court  below  in 
setting  the  order  to  show  cause  over  so  l<Hig 
a  period  of  time.  In  the  exercise  of  its  ex- 
traordinary powers  in  cases,  such  as  the  one 
at  bar,  involving  Important  Interests  and 
mining  operations,  which  may  suffer  from 
interruption  and  delay,  the  court  should 
grant  a  hearing  at  as  early  a  date  as  prac- 
ticable, and  it  is  dUUcult  to  believe  that  such 
an  order  could  not  be  heard  within  a  rea- 
sonable time  less  than  six  weeks.  To  set 
an  order  to  show  cause  why  a  temporary  in- 
junction should  not  Issue  for  hearing  on  so 
distant  a  day,  and  granting  a  restraining  or- 
der meanwhile,  in  a  case  like  the  one  be- 
fore us,  Indicates  a  want  of  deliberate  coo- 
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«lderatIon  of  the  defendant's  rights.  Days 
being  24  hours  long,  certainly  a  court,  which 
Is  ordinarily  occupied  in  trial  of  canses  oo 
the  regular  calendar  only  6  hours  In  actual 
time  per  day,  can  find  a  few  hours  In  which 
to  grant  a  hearing  on  an  order  to  show  cause 
why  Important  businesa  concerns  should  not 
be  suspended  pending  a  suit  which  may  last 
for  a  long  time.  To  add  to  the  danger  of  so 
'long  a  poiitponement  of  the  hearing,  we  no- 
tice that  the  restraining  order  was  Issued 
without  a  bond.  'VVe  are  not  to  be  under- 
'Stood  as  saying  that  a  bond  should  or  should 
-not  have  been  required  In  case  the  restrain- 
ing order  bad  been  set  In  operation  for  a 
short  time  only,  but  we  do  say  that  cases 
are  exceptional  where  it  would  not  be  ad- 
visable to  require  a  bond. 

Section  1722  of  the  Code  of  Civil  Proce- 
dure, as  amended  February  28,  1899,  pro- 
vides for  appeal  from  an  order  granting  or 
dissolving  an  Injunction,  or  refusing  to  grant 
■or  dissolve  an  injunction,  but  does  not  pro- 
vide for  appeal  from  an  order  granting  or 
refusing  a  restraining  order;  and  holding, 
418  we  do,  that  there  is  a  distinction  made  in 
section  873  of  the  Code  of  Civil  Procedure 
between  an  injunction  and  a  restraining  or- 
■der,  we  have  concluded  that  there  is  no  ap- 
peal from  an  order  granting  or  refusing  a 
restraining  order  pending  the  hearing  of  an 
order  to  show  cause  why  an  injunction 
should  not  issue.  It  is  not  necessary,  in  view 
of  the  opinion  expressed,  to  consider  the 
.point  of  the  "alleged  want  of  proper  verifica- 
tion to  the  complaint  In  the  causes  and  the 
further  point  that  no  bond  was  required. 
The  petition  for  an  order  of  supersedeas  la 
•denied.    Denied. 

BKANTLT,  0.  J.,  concura 

PIQOTT,  J.  I  dissent.  I  am  of  the  opin- 
ion that  a  restraining  order  is  a  species  of 
injunction  order,  and  Is  an  order  from  which 
an  appeal  lies  by  virtue  of  section  1722  of 
-the  Code  of  Civil  Procedure  as  amended  in 
1899.  I  concur,  however,  in  the  remarks 
•of  the  majority  of  the  court  touching  the 
•doty  of  district  courts  in  the  matter  of  re- 
straining and  Injunction  orders. 


■a  Idaho,  490) 

PARKS  V.  BOUIiWARB  et  al. 
(Supreme  Court  of  Idaho.     Feb.  12,  1901.) 

PLBADINOS  —  MATERIAL  ALLKOATIONS  —  SUF- 
FICIENCY OP  KVIDBNCB— INTRODUC- 
TION  OP   EVIDENCE. 

1.  Under  section  4217,  Rev.  St.,  every  ma- 
terial allegation  of  the  complaint  not  contro- 
verted by  the  answer  mnst,  for  the  purposes  of 
the  action,  l>e  taken  as  true. 

■2.  Held,  that  the  evidence  is  insufficient  to 
Bustain  the  special  verdict  of  the  jury  and 
'findinKs  of  fact  made  by  the  conrt. 

3.  The  rejection  of  evidence  not  material  to 
the  issues  is  not  error. 

4.  The  admission  of  evidence,  not  material  to 
the  issues  made  by  the  pleadings,  agninst  the 
objection  of  the  adverse  party,  is  error. 


5.  The  ownership  of  a  ditch  may  be  sepa- 
rate from  any  water  right 

6.  One  may  adopt  as  a  part  of  Us  ditch  a  de- 
pression, slough,  or  liigo-water  channel,  and 
have  his  right  to  the  possession  and  nse  there- 
of protected,  the  same  as  it  such  ditch  had 
been  wholly  artificially  made. 

(Syllabus  by  the  Court,) 

Appeal  from  district  court.  Cassia  county; 
O.  O.  Stockslager,  Judge. 

Action  by  William  H.  Parke  against  John 
B.  Boulware  and  others  to  recover  damages 
for  tearing  certain  dams  out  of  irrigating 
ditch  and  for  an  Injunction.  Judgment  for 
defendants,  and  plaintiff  appeals.    Reversed. 

Hawley  &  Puckett,  for  appellant  John  0. 
Rogers,  for  respondents. 

SULLIVAN,  J.  This  suit  was  brought  to 
recover  damages  for  the  destruction  of  cer- 
tain dams  belonging  to  the  plaintiff,  and  to 
perpetually  restrain  the  defendants  from  en- 
tering upon  the  land  of  the  plaintiff  and  in- 
terfering with  his  dams  and  ditches.  The 
answer  Is  a  denial  of  the  material  allegations 
of  the  complaint  and  demands  a  dissolution 
of  the  temporary  Injunction  then  in  force, 
that  the  complaint  be  dismissed,  and  for 
costs  of  salt  No  affirmative  relief  is  prayed 
for  by  the  defendants.  Certain  questions 
were  submitted  to  a  jury,  and  the  special 
verdict  of  the  jury  was  adopted  by  the  court 
upon  the  questions  submitted  to  them,  and 
the  court  supplemented  the  same  by  certain 
other  findings  of  fact  Judgment  and  decree 
were  entered  dissolving  the  temporary  re- 
straining order  therein  Issued,  and  directing 
plaintiff  and  defendants  to  put  certain  boxes 
and  headgates  upon  all  points  in-  Cow  creek 
where  they,  or  either  of  them,  proposed  to 
divert  water  from  said  creek,  and  enjoining 
the  plaintiff  from  placing  solid  dams  in  the 
channel  of  said  creek,  or  in  any  manner  in- 
terfering with  the  flow  of  the  waters  there- 
in t>elongIug  to  either  of  the  defendants. 
And  plaintiff  is  also  enjoined  from  diverting 
any  of  the  waters  to  which  the  defendants 
are  entitled  from  the  channel  of  said  Cow 
creek  for  any  purpose  whatever,  and  from 
conducting  said  water  into  Cassia  creek. 
The  plaintiff  is  also  adjudged  to  pay  the 
costs  of  this  suit  This  appeal  Is  from  the 
Judgment 

The  first  error  relied  upon  Is  that  question 
numbered  5  submitted  to  and  answered  by 
the  jury,  and  adopted  by  the  court  as  one  of 
its  findings  of  fact  is  not  authorized  or  war- 
ranted by  the  evidence.  Said  question  and 
finding  is  as  follows:  "Was  it  necessary  for 
plaintiff  to  have  dams  In  the  channel  called 
'Cow  Creek'  to  properly  Irrigate  his  land? 
Answer.  No;  be  should  have  head  gates." 
It  is  contended  that  that  question  should  not 
bave  been  submitted  to  the  Jury,  for  the  rea- 
son that  plaintiff  alleged  in  his  complaint 
that  it  was  necessary  to  put  dams  In  said 
creek  In  order  to  get  water  on  plaintiff's 
land;    that  the  answer  does  not  deny  that 
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allegation,  and  bence  must  be  considered  and 
tt.ken  as  true,  under  the  provisions  of  sec- 
tion 4217,  Rev.  St.,  which  declares  that  ev- 
ery material  allegation  of  the  complaint  not 
controverted  by  the  answers  must,  for  the 
purpose  of  the  action,  be  tal^en  as  true.  And 
it  is  also  contended  that  the  evidence  shows 
that  dams  were  necessary.  On  an  examina- 
tion of  the  evidence  we  find  that  the  wit- 
ness Parlie  testified  that,"  in  order  to  tlirow 
the  water  out  of  said  channel  onto  his  land, 
it  was  necessary  to  put  dams  therein.  Wit- 
ness Charles  Parlte  testified  as  follows:  "In 
order  to  get  water  out  onto  Parke's  meadow, 
It  was  necessary  to  build  dams  in  these  dry 
channels  to  throw  It  out."  Witness  E.  Ho- 
mer testified,  "Mr.  Parke  cannot  use  his  wa- 
ter on  his  meadow  without  putting  dams  In 
his  ditch,  and  the  dams  are  necessary  for 
tlie  purpose  of  watering  his  meadow,"  and 
also  that  the  water  would  not  run  on  his 
(plaintiff's)  meadow,  except  in  very  high  wa- 
ter, without  dams.  Witness  D.  H.  Homer 
testified  to  the  same  effect.  Defendant  Boul- 
ware  testified  that  he  removed'  the  dams 
from  the  place  where  he  (plaintiff)  throws 
the  water  into  his  lateral  ditches,  and  he 
also  testified  that  he  bad  removed  plaintiff's 
dams  three  times,  and  that  thereafter  the 
dams  would  have  to  be  repaired  before 
plaintiff  could  get  water  through  his  ditches. 
H.  Caldwell,  witness  for  defendants,  testi- 
fied that  plaintiff  could  not  put  water  out  In 
his  meadow  without  the  use  of  dams,  and  in 
the  ordinary  season  of  the  year  that  dams 
were  necessary  to  force  water  out  through 
the  laterals  onto  plaintiff's  meadow.  A.  V. 
Caldwell,  witness  for  the  defendants,  testi- 
fied as  foUow^s:  "I  don't  think  Mr.  Parke 
could  get  water  out  of  Cow  creek  without 
putting  dams  in  it."  John  Dennis,  a  witness 
for  defendants,  testified  as  follows:  "Mr. 
Parke  could  not  get  water  out  onto  his  mead- 
ow without  putting  in  these  dams,  and  they 
were  necessary  in  order  to  irrigate  his  mead- 
ow, and  without  these  dams  his  ditches  and 
water  rights  would  be  useless."  The  evi- 
dence is  ail  one  way  on  the  point  under  con- 
sideration. There  is  no  conflict.  It  Is  all  to 
the  effect  that  such  dams  are  necessary. 
The  special  findings  of  the  Jury  and  court 
that  such  dams  are  not  necessary  have  no 
evidence  whatever  to  support  it,  and  the  al- 
legation of  the  complaint  that  said  dams  are 
necessary  is  admitted  by  the  answer.  It 
was  error  to  find  that  It  was  not  necessary 
for  plaintiff  to  have  dams  in  the  channel  call- 
ed "Cow  Creek"  to  properly  irrigate  his  land. 
It  is  contended  that  the  seventh  finding  of 
fact  is  not  authorized  or  warranted  by  the  evi- 
dence, and  that  it  fiatly  contradicts  the  first 
finding  of  fact.  By  the  first  finding  the  jury 
found,  and  the  court  adopted  such  finding  as 
its  own,  that  the  plaintiff  did  construct  a  ditch 
from  Cassia  creek,  which  is  called  "Parke's 
Ditch,"  some  time  in  1870;  and  by  the  sev- 
enth question  submitted  to  the  jury  it  is  found 
that  said  ditch  was  not  an  artificial  channel, 


but  that  the  same  was  a  natural  channel.  W:i- 
ness  King  testified  that  he  was  acqnainteil 
with  what  Is  commonly  called  the  slough  oa 
the  Parke  ranch;  that  it  was  only  a  bigb- 
water  channel  previous  to  1879,  and  since  tbt-n 
it  has  been  used  as  a  ditch,  and  that  between 
1879  and  1885  it  was  used  continuously  as  an 
irrigating  ditch;  that  witness  and  a  man  by 
name  of  Cliase  In  1879  cut  a  channel  from  Cis- 
sia  creek  to  said  slough,  and  turned  water  ia:>i 
it.  Witnesses  Charles  Parke,  Abererombie,  E. 
Homer,  D.  H.  Homer,  Chase,  Pierce,  Ricf. 
Caldwell,  and  Scott  all  testified,  in  effect,  thai 
a  ditch  was  cut  from  Cassia  creek  to  8ai<l 
high-water  channel,  and  that  water  was  rim 
through  'said  ditch  into  said  channel.  Thi- 
evidence  shows  that  said  channel  was  used  by 
the  plaintiff  as  a  part  of  bis  ditch,  which  ditv-lt 
and  old  channel  formed  what  some  of  the  wit- 
nesses called  Parke's  ditch.  The  finding  of 
the  court  that  the  conduit  described  In  thf 
complaint  as  plahitilTs  main  ditch  and  descrfii- 
ed  in  the  answer  as  Cow  creek  is  not  an  arti- 
ficial ditch,  but  that  the  same  is  a  natural  wa- 
ter channel,  is  not  sustained  by  the  evideice. 
as  the  evidence  without  any  conflict  shows 
that  said  ditch  was  artificial  in  part  and  a 
natural  slough  or  channel  in  part. 

That  part  of  this  opinion  in  regard  to  the 
seventh  finding  of  fact  applies  to  the  eighth 
finding  of  fact,  as  the  last-mentioned  finding 
Is  a  repetition  of  the  seventh  finding. 

The  ninth  finding  is  to  the  effect  that  de- 
fendants conducted  water  throfigh  said  chan- 
nel (pkiintiff's  ditch),  and  used>lt  in  the  irri- 
gation of  their  land.  While  defendants  nm.v 
have  run  some  water  through  sold  ditch  and 
channel,  the  record  shows  that  Parke  nevt-r 
recognized  their  right  to  do  so.  The  defendunr 
John  Boulware  testified  as  follows:  "Parkf 
has  never  recognized  my  right  to  use  wattrr 
through  that  slough,  and  has  acted  as  if  I  b:i  1 
no  right."  He  also  testified  that  lils  predect~ 
sor  in  interest  located  the  Chase  waste  water, 
and  that  he  took  it  out  at  the  lower  dam  af  ttr 
it  had  run  over  Parke's  dam.  Witness  King 
testified  to  the  same  effect,  and  that  defend- 
ants never  had  any  interest  in  the  water  di- 
verted by  himself  and  Chase  through  what  i^ 
designated  as  Parke's  ditch,  consisting  of  the 
artificial  chaimel  and  the  slough  called  b.v 
some  of  the  witnesses  Cow  creek,  save  tbi- 
waste  water  that  ran  off  the  ranch.  We  bavf 
searched  the  record  in  vain  for  any  eviden<.-f 
in  support  of  that  finding  of  fact.  E.  Homer, 
who  was  water  master  in  that  district,  testifie.l 
that  he  turned  the  defendants'  water  thruucti 
plaintiff's  beadgate  and  ditch  on  one  or  two 
occasions,  by  plaintiff's  special  permission: 
that  plaintiff  objected  to  his  duiug  so  regular- 
ly, and  for  that  reason  he  did  not  do  so.  Fur 
one  season,  at  least,  the  defendants  divert>Ml 
their  water  through  the  old  Billy  Gwin  dit.Ii. 
That  finding  is  not  supported  by  the  evidem-e. 

The  tenth  finding,  to  the  effect  that  respond- 
ents have  used  water  through  s;Ud  channel 
since  the  year  1887,  is  not  supiMrted  by  ilu* 
evidence,  and  the  finding  of  the  court  that  tb« 
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rcspondeuts  have  used  said  channel  for  the 
purpose  of  conducting  water  to  and  upon  their 
lands  from  and  since  1881  Is  not  supported  by 
the  evidence. 

We  hare  %'ery  carefully  examined  the  elev- 
enth, twelfth,  thirteenth,  fourteenth,  flfteentb, 
sixteenth,  and  seventeenth  special  findings  of 
the  Jury,  adopted  by  the  court,  and  ail  of  the 
additional  findings  made  by  the  court  upon  the 
material  Issues  In  the  case,  and  are  of  the 
opinion  that  not  one  of  said  findings  is  sup- 
ported by  the  evidence.  All  of  the  findings  of 
fact  proceed  upon  the  theory  that  the  ditch 
and  high-water  channel  adopted  and  used  by 
the  appellant  as  bis  ditch  was  a  running 
stream,  and  all  of  the  evidence  shows  that  it 
was  not.  It  was  a  high-water  channel,  which, 
in  its  natural  condition,  carried  water  only 
during  the  high-water  period  of  Cassia  creek. 
That  plaintiff's  predecessors  in  interest  dug  a 
ditch  connecting  it  with  said  Cassia  creek,  put 
a.  dam  in  Cassia  creek,  and  by  means  of  said 
dam  and  ditch  threw  water  ipto  said  channel 
during  the  time  that  the  water  in  Cassia  creek 
was  low,  or  at  its  normal  stage.  The  evidence 
clearly  shows  that  dams  were  required  in  said 
channel  to  throw  water  into  appellant's  lateral 
ditches  leading  from  said  channel.  Respond- 
ent John  Boulware  testified  as .  follows:  "1 
have  removed  his  [appellant's]  dams  three 
times,  and  that  was  the  cause  of  this  injunc- 
tion. The  dams  would  have  to  be  repaired 
before  Mr.  Parke  could  get  water  through  his 
ditches."  The  evidence  shows  that  appellant 
had  a  prior  water  right  to  that  of  respondents, 
and.  In  ordar  to  utilize  it,  had  put  dams  In  the 
high-water  channel  that  he  had  used  as  a  part 
of  his  main  ditch;  that  respondent  had  torn 
out  such  dams,  and  admits  by  the  evidence 
above  quoted  that  the  dams,  after  be  had  torn 
them  out,  must  be  repaired  before  appellant 
could  get  water  through  his  ditches.  The  only 
purpose  of  this  suit  was  to  recover  damages 
for  said  unlawful  acts  of  respondents,  and  to 
restrain  them  from  again  Interfering  with  and 
tearing  out  his  dams.  The  appellant  bad  the 
prior  right,  had  constructed  bis  dams  and 
ditches  so  as  to  utilize  that  right,  and  on  that 
state  of  facts  the  respondents  have  no  legal 
right  to  Interfere  In  any  manner  with  his  dams 
or  ditches.  Much  of  the  evidence  shows  that. 
If  there  is  such  a  stream  as  Cow  creek,  it  runs 
through  the  corner  of  appellant's  land,  and  Is 
not  the  slough  or  channel  used  by  appellant  as 
ft  part  of  his  ditch.  Appellant's  land  is  above 
and  up  Cassia  creek  from  respondents'  land, 
and  the  water,  after  flowing  over  appellant's 
meadow,  would  naturally  flow  down  towards 
respondents'  land.  The  evidence  also  shows 
that  appellant's  ditch  was  composed  partly  of 
said  high-water  channel,  which  had  been  as- 
sessed to  appellant  and  his  predecessors  since 
1879,  and  that  they  have  paid  the  taxes  assess- 
ed thereon.  The  findings  are  uncertain  and 
contradictory. 

It  is  contended  that  the  court  erred  In 

refusinii  to  permit  respondent  John  Boulware 

-  on  cross-examination  to  testify  whether  he 


could  appropriate  and  divert  his  water  in 
other  ways  than  through  plaintiffs  ditch. 
That  was  not  an  issue  In  this  case,  and, 
even  If  he  could  not  divert  his  water  except 
through  appellant's  ditch,  he  could  not  appro- 
priate or  use  said  ditch  for  that  purpose 
without  the  consent  of  appellant,  or  securing 
that  right  In  some  lawful  manner.  The  re- 
jection of  the  testimony  offered  on  that  point 
was  not  error. 

The  action  of  the  court  In  allowing  re- 
spondents to  introduce  in  evidence  the  de- 
cree In  the  case  of  Darby  v,  Jones,  showing 
the  amount  of  water  decreed  to  the  parties 
to  this  suit,  and  allowing  to  be  Introduced 
In  evidence  that  part  of  said  decree  relating 
to  the  appropriation  of  tvater  by  one  Cald- 
well from  said  Cassia  creek,  is  assigned  ns 
error.  The  amount  of  water  appropriated 
from  said  creek  by  either  the  respondents  or 
said  Caldwell  was  Immaterial,  so  far  as  the 
issues  of  this  case  are  concerned,  and  It  was 
error  for  the  court  to  allow  said  decree  to  be 
put  In  evidence  on  the  trial  of  this  suit 
The  material  allegations  of  the  complaint 
denied  by  the  answer  are:  (1)  The  owner- 
ship and  use  of  the  ditch  and  dams  described 
In  the  complaint;  (2)  the  cutting  or  destruc- 
tion of  said  dams  by  the  respondents;  {Si 
the  damage,  U  any,  resulting  to  appellant 
from  the  cutting  or  removal  of  said  dams  by 
respondent;  (4)  and  whether  appellant  is  en- 
titled to  the  Injunction  prayed  for.  So  far 
as  the  issues  made  by  the  pleadings  are  con- 
cerned, it  matters  not  whether  the  appel- 
lant owns  any  water  right,  as  the  law  Is  well 
settled  in  this  state  that  a  ditch  may  be 
owned  separately  from  a  water  right,  and  a 
water  right  separately  from  a  ditch.  If  the 
appellant  is  the  owner  of  the  ditch  and 
dams  described  In  the  complaint,  the  re- 
spondents have  no  legal  right  to  interfere 
therewith  in  any  manner,  and  have  no  right 
to  run  water  through  said  ditch,  except  as 
hereinbefore  stated,  although  a  part  of  said 
ditch  is  composed  of  a  slough  or  high-water 
channel. 

In  the  oral  argument  of  this  case  counsel 
for  appellant  contended  that  It  was  error 
for  the  court  to  submit  this  case  to  a  jury, 
and  that  it  had  become  quite  prevalent  in 
some  districts  of  this  state  for  courts  to  sub- 
mit purely  equitable  causes  to  a  jury.  On 
an  examination  of  the  pleadings  in  this  case 
we  find  it  one  for  the  recovery  of  damages 
alleged  to  result  from  the  Illegal  acts  of  the 
respondents.  The  application  for  an  Injunc- 
tion is  auxiliary  to  the  main  case.  This 
being  primarily  a  law  case,  it  was  not  error 
for  the  court  to  submit  the  question  of  dam- 
ages to  a  jury.  However,  there  seems  to  be 
a  growing  tendency  in  the  trial  courts  of 
the  state  to  submit  divorce  cases  and  purely 
equitable  actions  to  a  jury,  in  which  the 
special  verdict  of  the- jury  is  only  advisory 
to  the  court.  We  deplore  this  tendency,  as 
it  is  creating  a  feeling  that  courts  call  ju- 
ries in  equity  cases  for  the  purpose  of  pla- 
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clng  tbe  reaponslbnity  on  the  Jury,  Instead 
of  tbe  court  accepting  the  full  responsibility 
for  the  decisions  in  such  cases. 

For  tbe  reasons  above  stated,  the  court 
erred  In  not  panting  a  new  trial.  The  Judg- 
ment of  the  trial  court  must  be  set  aside, 
and  the  cause  remanded,  with  Instructions 
to  grant  a  new  trial;  and  it  Is  bo  ordered. 
Ctosts  of  this  appeal  are  awarded  to  the  ap- 
pellant. 

QDARLES,  0.  X,  concurs.  STOCKSIA- 
6ER,  J.,  took  no  part  in  tbe  hearing  or  deci- 
sion of  this  case. 


(7  Idaho,  fitt) 

MATDOLE  T.  PETERSON  et  at. 
(Supreme  Court  of  Idaho.    Feb.  18,  1901.) 

PROMISSORY     NOTE— CONSIDBRATION— BVI- 

DBNCB— EXTENSION-EFFECT  ON 

SURETY— ESCROW. 

1.  Where  a  promissory  note  is  executed  and 
delivered,  and  suit  instituted  in  name  ot  orig- 
inal payee,  and  defendant  in  hie  answer  pleads 
want  of  consideration,  alleging  that  deed  to 
property  had  been  placed  in  escrow  by  payee, 
to  be  delivered  to  toe  maker  of  the  note  on  its 
payment,  and  also  alleging  that  the  payee  had 
withdrawn  said  deed  from  escrow  betore  com- 
mencing his  suit,  he  should  be  permitted  to 
prove  such  facts. 

2.  Where  a  note  is  signed  as  surety  only,  and 
suit  is  instituted  by  the  payee  ot  the  note,  and 
tbe  surety  in  his  answer  sets  up  want  of  con- 
sideration, and  an  extension  of  time  to  the 
principal  to  pay  for  a  valuable  consideration 
without  his  knowledge  or  consent,  and  that  the 

{>ayee  agreed  to  release  such  defendant  from  all 
iability,  he  should  be  permitted  to  prove  such 
defense. 
(Syllabns  by  the  Court.) 

Appeal  from  district  court,  Lemhi  county; 
Joseph  C  Rich,  Judge. 

Action  by  M.  H.  Maydole  against  Adolph 
Peterson  and  Z.  B.  Tearlan.  Judgment  for 
plaintiff.    Defendants  appeal.    Reversed. 

Redwlne  St  Boyd,  for  appellants.  W.  T. 
Reeves  and  J.  H.  Hawley,  for  respondent. 

STOCKSLAGER,  J.  The  facts  in  this  case, 
as  disclosed  by  the  record,  are  as  follows: 
The  plaintiff,  Maydole,  commenced  his  action, 
in  the  district  court  of  tbe  Fifth  Judicial  dis- 
trict for  Lemhi  county,  on  a  promissory  note 
of  date  October  1,  1898.  The  complaint  was 
filed  April  26, 1900.  On  tbe  5tb  of  May  there- 
after defendants  filed  separate  demurrers. 
On  the  ISth  of  May  said  demurrers  were 
overruled  by  the  court  then  In  session  In  said 
county,  and  on  tbe  IStb  of  May  the  defend- 
ant Yearlan  filed  his  answer.  On  the  19th 
the  defendant  Peterson  also  answered.  The 
defendant  Peterson  in  bis  answer  denies  that 
"no  part  of  said  note  has  been  paid,"  and 
alleges  that  said  note  has  been  settled  in 
full.  Further  alleges  that  said  note  was  ex- 
ecuted by  tbe  defendants  under  a  mutual 
agreement  with  plaintiff  that  plaintiff  would 
execute  a  deed  conveying  to  defendant  Pe- 
terson an  undivided  one-tblrd  interest  in 
certain  real  estate  situated  In  Gibbonsville, 


Idaho,  and  place  same  In  escrow  with  the 
Gibbonsville  Mercantile  Company,  to  be  de- 
livered to  defendant  Peterson  upon  payment 
of  the  sum  of  $800,  provided  same  was  paid 
to  tbe  said  Gibbonsville  Mercantile  Company 
by  said  Peterson  on  or  before  tbe  1st  day 
of  October,  1899,  and  If  not  so  paid  that  said 
deed  was  to  be  returned  to  said  plaintiff 
for  cancellation,  and  said  note  was  to  be  re- 
turned to  said  defendants  for  concellatlon; 
that  said  plaintiff  placed  said  deed  in  es- 
crow as  agreed,  and  that  the  defendant  Pe- 
terson failed  to  pay  said  $800  to  said  com- 
pany; that  the  payment  of  said  note  was 
optional  with  the  defendants;  that  after- 
wards, to  wit,  on  or  about  the  15th  day  of 
February,  1900,  said  plaintiff  took  said  deed 
from  the  possession  of  said  company,  and 
now  has  same  in  his  possession,  and  owns 
all  of  said  property,  and  is  In  possession  of 
the  same;  that  this  was  the  only  considera- 
tion for  the  note;  that  defendant  Peterson 
executed  the  note  as  principal,  and  defend- 
ant Yearlan  as  surety  only.  Defendant  Yea- 
rlan, answering,  denies  that  he  executed  the 
note  on  tbe  1st  of  October,  1898,  but  says 
it  was  executed  by  him  on  the  21st  day  of 
January,  1869,  as  surety  merely,  receiving 
no  consideration  whatever,  which  fact  was 
well  known  by  all  the  parties  to  this  suit. 
The  answer  then  sets  up  the  escrow  contract 
in  much  the  same  language  as  the  answer 
of  defendant  Peterson.  For  a  third  def^ise 
this  defendant  alleges,  on  information  and 
belief,  that  about. the  15tb  day  of  February, 
1900,  the  plaintiff  and  defendant  Peterson 
entered  into  an  agreement  by  the  terms  of 
which  plaintiff  agreed  to  and  with  said 
Peterson,  and  without  the  knowledge  or 
consent  of  this  defendant,  to  extend  the  time 
of  payment  of  said  note  to  April  1,  1900,  and 
that  defendant  Peterson  paid  to  said  plain- 
tiff a  valuable  consideration  therefor,  and 
that  this  defendant  was  by  the  terms  of 
said  agreement  to  be  released  from  all  ob- 
ligations on  said  note.  The  record  discloses 
tbe  fact  that  on  May  22d  the  case  went  to 
trial  with  a  Jury  on  the  pleadings  as  above 
stated.  On  the  same  day  a  verdict  was  ren- 
dered in  favor  of  the  plaintiff,  and  against 
the  defendants,  for  tbe  sum  of  f895,  and  a 
Judgment  was  signed  by  the  district  Judge, 
and  filed  by  tbe  clerk  of  that  date.  Tb» 
plaintiff  introduced  liIs  note  In  evidence,  and 
rested  his  case.  Whereupon  the  defendants 
moved  for  a  nonsuit,  and,  before  a  ruling  of 
the  court  was  had,  plaintiff's  counsel  asked 
permission  to  call  the  plaintiff  as  a  witness 
in  his  own  behalf,  who  testified  that  no  part 
of  the  principal  of  the  note  bad  been  paid, 
but  that  the  Interest  was  paid  to  the  1st 
day  of  February,  1900.  No  light  is  thrown 
on  tbe  transaction  by  the  cross-examination 
of  Ihis  witness,  and  plaintiff  here  rested  his 
case.  Defendants'  counsel  called  defendant 
Peterson,  who  testified  he  was  one  of  the 
defendants,  and  resided  at  Gibbonsville,  and 
was  in  the  mercantile  business.    The  note- 
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was  executed  October  1,  1868.  "Q.  When 
did  the  defendant  Yearian  sign  the  note? 
(To  which  counsel  for  plaintiff  objected  as 
being  wholly  Immaterial.  Objection  was  sus- 
tained, and  ruling  excepted  to  by  defend- 
ants.) Q.  When  did  you  sign  the  note? 
(Same  objection  and  same  ruling,  with  ex- 
ception.) Q.  Explain,  Mr.  Peterson,  what 
the  consideration  of  this  note  was.  A.  I  was 
to  purchase  one-third  Interest  in  butcher 
business  at  Glbbonsvllle  at  the  time  we  ex- 
ecuted this  note.  Mr.  Maydole  agreed." 
Counsel  for  plaintiff  objected  to  what  was 
agreed,  but  the  record  does  not  disclose  a 
ruling  by  the  court  Witness,  contlumng:  "1 
signed  the  note,  I  beliere,  on  the  1st  day  of 
October.  The  consideration  was  to  be  one- 
third  Interest  in  the  butcher  business;  that's 
all.  Q.  Did  you  receive  a  deed  for  that? 
(Objected  to  as  being  Immaterial.  Objection 
sustained,  followed  by  an  exception.)  Q.  Was 
there  another  consideration  for  tills  note? 
(Counsel  for  plaintiff  objected.  Sustained. 
'  iiXceptlon.)"  Witness,  continuing,  said  there 
was  an  agreement  afterwards  about  the  deed 
to  the  property,  about  February  15th.  "Q. 
Was  there  an  agreement  made  in  January, 
1899,  in  regard  to  that?  A.  I  don't  tbinlE 
there  was.  Yes;  I  believe  there  was  an 
agreement  made  at  the  time  Mr.  Yearian 
signed  the  note.  Q.  Mr.  Yearian  signed  the 
note  In  January?  (Objected  to.  Sustained. 
Exception.)  Q.  Mr.  Peterson,  you  may  state 
wliat  that  agreement  was  in  January  that 
you  went  into.  (Counsel  for  plaintiff  object- 
ed, alleging  as  his  reasons  tliat  it  was  for- 
eign to  the  contract  sued  on  in  this  case  and 
not  relevant  to  It.  Objection  sustained.  Ex- 
ception.) Q.  Was  there  an  agreement  made 
on  or  about  the  21st  of  January,  1899,  in  re- 
gard to  placing  a  deed  in  escrow  with  the 
Gibbonsville  Mercantile  Co.  or  other  parties 
for  the  consideration  of  tills  note?  (Objected 
to.  Sustained.  Exception.)  Q.  Was  there  a 
deed  placed  In  escrow  in  January,  1899,  for 
this  property  for  which  the  note  was  execut- 
ed? (Objected  to  for  the  reason  that  it  oc- 
curred long  after  the  execution  of  the  note. 
Objection  sustained.  Exception.)  Q.  Was 
there  an  agreement  made  between  you,  Mr. 
Yearian,  and  Mr.  Maydole  as  to  how  this 
note  was  to  be  paid  at  any  time?  (Objected 
to  as  being  immaterial,  changing  and  vary- 
ing the  terms  of  a  written  contract.  Objec- 
tion sustained.  Exception.)"  Then  counsel 
for  defendants  offered  to  prove  by  this  wit- 
ness that  this  note  was  executed  without 
consideration,  and  no  consideration  passed  to 
either  defendant  from  the  plaintiff.  Counsel 
for  plaintiff  objected  to  the  offer.  Sustained, 
and  exception.  "Q.  Bas  this  property  for 
which  this  note  was  executed  ever  been  trans- 
ferred to  you,  or  bas  Maydole  ever  offered 
to  execute  you  a  deed?  (Objected  to  as  be- 
ing Immaterial.  Objection  sustained,  and 
exception.)"  Then  defendant  Yearian  was 
ealied  as  a  witness  for  defendants,  and,  with 
the   exception   of   telling  where   he   resided, 


he  was  not  permitted  to  answer  any  ques- 
tions propounded  to  him  by  counsel  for  de- 
fendants, ail  questions  being  objected  to  by 
counsel  for  plaintiff,  which  was  sustained  by 
the  court,  and  excepted  to  at  the  time  by  de- 
fendants. Counsel  for  defendants  offered  to 
prove  by  this  witness  that  the  note  at  the 
time  it  was  signed  by  him  as  surety,  on  the 
2l8t  day  of  January,  1899,  bad  the  follow- 
ing statement  in  writing  on  the  envelope, 
and  the  deed  in  the  envelope  to  be  placed 
in  escrow:  "Gibbonsville,  Jany.  21st,  1899. 
Glbbonsvllle  Mercantile  Co.  will  deliver  the 
within  deed  to  Adoiph  Peterson  upon  the  pay- 
ment of  eight  hundred  dollars  ($800.00)  law- 
ful money  of  the  United  States  of  America. 
If  the  money  is  not  paid  by  October  Ist, 
1899,  the  within  deed  is  to  be  given  to  M.  H. 
Maydole."  Ck>unsel  for  plaintiff  objected,  al- 
leging as  his  reasons  that  it  is  a  matter  that 
arose  afterwards,  and  is  not  ulgned  by  any 
one,  and  as  being  whoUy  immaterial.  Objec- 
tion sustained,  and  exception.  Counsel  for 
defendants  further  proposed  to  show  by  this 
witness  tiiat  the  deed  to  this  property  for 
which  the  note  was  executed  was  placed  in 
escrow  as  per  agreement,  and  that  it  was 
afterwards  taken  out  of  escrow,  and  has 
since  that  time  been  in  the  possession  of  the 
payee  of  the  note  (plaintiff  here);  that  nei- 
ther of  the  defendants  have  received  any  con- 
sideration whatever  for  the  execution  of  the 
note;  that  the  payee  (plaintiff)  is  still  In 
possession,  and  holds  title  to  the  property 
for  which  the  deed  was  executed  and  the 
deed  to  the  property  at  this  time.  Counsel 
for  plaintiff  objected  for  the  reason  it  was 
immaterial.  Objection  sustained.  Exception. 
Evidence  closed.  Counsel  for  plaintiff  ask- 
ed the  court  to  instruct  the  Jury  to  find  for  the 
plaintiff  amount  due  on  the  note,  and  $76 
attorney's  fee,  which  was  done,  and  verdict 
accordingly.  We  have  set  out  all  the  facts, 
and  practically  ail  the  testimony  given  and 
offered  on  beliaif  of  the  defendants,  and  re- 
jected by  .the  court  on  objections  by  counsel 
for  the  plaintiff. 

Defendants  rely  upon  four  errors  of  the 
trial  court:  (1)  In  refusing  to  allow  the  de- 
fendant Peterson  to  prove  a  want  of  consid- 
eration; (2)  in  refusing  to  allow  the  defend- 
ant Yearian  to  prove  want  of  consideration; 
(3)  in  refusing  to  allow  Yearian  to  prove  tliat 
he  signed  the  note  as  surety,  and  that  an  ex- 
tension of  time  had  been  granted  the  princi- 
pal without  his  knowledge  or  consent;  (4)  ia 
refusing  the  offer  of  defendant  Yearian  to 
prove  that  he  signed  the  note  as  surety,  and 
that  an  agreement  had  been  made  between 
plaintiff  and  defendant  Peterson  whereby  de- 
fendant Yearian  was  released  from  all  obli- 
gations under  the  note. 

Counsel  for  respondent  contends  that  the 
answers  of  the  defendants  are  InsufElcient  to 
raise  the  issue  of  a  lack  of  consideration,  and 
the  trial  court  seems  to  have  accepted  this 
theory,  as  shown  by  his  rulings  on  the  evi- 
dence sought  to  be  introduced  by  the  defeud- 
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ants  relative  to  this  Issue.  We  cannot  agree 
with  this  contention.  It  occurs  to  us  that 
the  answer  of  Peterson  sufficiently  raises  the 
issue  to  Justify  the  court  in  submitting  the 
fact  to  the  jury  for  their  consideration  and 
decision.  We  are  also  of  the  opinion  that  the 
court  should  have  permitted  the  defendant 
Yearian  to  show  that  he  signed  the  note  only 
as  a  surety,  and  that  au  agreement  had  been 
made  between  plalntitt  and  defendant  Peter- 
son whereby  defendant  Yearian  was  to  be  re- 
leased, from  all  obligations  under  the  note. 
In  effect,  the  defendants  should  be  permitted 
to  prove  all  the  allegations  of  their  answers. 
See  Bank  v.  Cecil  (Or.)  32  Pac.  393;  Bensen 
v.  Phipps,  87  Tex.  578,  2»  S.  W.  1061;  Gillett 
V.  Taylor  (Utah)  4C  Pac.  100»;  Smith  v.  Frey- 
ler  (Mont.)  1  Pac.  214;  Tuohy  v.  Woods  (Cal.) 
65  Pac.  083.  For  the  reasons  above  set  forth 
this  action  is  reversed,  and  the  cause  re- 
manded for  a  new  trial,  with  costs  for  ap- 
pellants. 

QUARLES,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 

(40  Or.  SOS) 

NOSLER  T.  (X)OS  BAY,  R.  &  B.  R.  &  NAT. 

CO. 
(Supreme  (3ourt  of  Oregon.    March  11,  1901.) 

APPEAL— BILL     OP     EXCEPTIONS— 8TENOORA- 
PHBR'S   MINUTES— TRANSCRIPT— IDEN- 
TIFICATION OF  TRANSCRIPT. 

1.  A  transcript  of  the  stenographer's  minfltea 
of  the  trial  of  an  action  of  law  is  no  part  of 
the  record,  unless  made  so  by  the  bill  of  excep- 
tious. 

2.  A  bill  of  exceptions  reciting  the  making  of 
a  transcript  of  the  proceedings  in  a  law  action 
by  the  official  stenograplier,  and  its  examination 
and  approval,  and  containing  an  order  by  the 
trial  court  that  such  transcript  be  made  a  part 
of  the  bill  of  exceptions,  and  ordering  the  clerk 
to  attach  a  copy  thereto,  does  not  make  the 
transcript  so  attached  thereto  a  part  of  the  bill, 
since  such  minutes  cannot  be  made  to  consti- 
tute a  bill  of  exceptions  by  the  mere  identifica- 
tion by  the  trial  judge. 

3.  tinder  Hill's  Ann.  Laws,  §  232,  prohibiting 
a  bill  of  exceptions  from  setting  out  more  of  the 
evidence  or  other  matter  than  necessary  to  ex- 
plain the  objections,  the  insertion  of  the  entire 
transcript  of  the  stenographer's  minutes  in  a 
bill  of  exceptions  in  a  law  case,  without  setting 
out  any  objections  or  exceptions  and  so  much 
of  the  evidence  necessary  to  explain  them,  does 
not  make  the  transcript  a  part  of  the  bill. 

4.  Where  tlie  question  sought  to  be  presented 
on  appeal  can  only  be  made  to  appear  by  bill 
of  exceptions  containing  evidence,  the  judg- 
ment will  be  aflirnied  on  sustaining  a  motion  to 
strike  out  the  transcript  as  not  properly  includ- 
ed in  the  bill. 

Appeal  from  circuit  court,  Coos  county. 

Action  by  J.  T.  Nosier,  administrator  of  the 
estate  of  Matilda  E.  Nosier,  against  the  Coos 
Bay,  Roseburg  &  Eastern  Railroad  &  Navi- 
gation Company.  From  a  judgment  in  favor 
of  the  plalntlCT,  defendant  appeals.    Affirmed. 

E.  B.  Watson,  for  the  motion.  S.  H.  Haz- 
ard, opposed. 

PER  CURIAM.  This  Is  a  motion  to  strike 
from  the  files  what  purports  to  be  a  tran- 


script of  the  stenographer's  notes  of  the  pro- 
ceedings had  at  the  trial  in  the  court  below 
from  the  impaneling  of  the  Jury  to  the  rendi- 
tion of  their  verdict,  which  covers  326  pages 
of  the  printed  abstract,  and  is  designated  as 
"Transcript  of  Trial,"  for  the  reason  that  it 
is  not  properly  a  part  of  the  record.  A  tran- 
script of  the  stenographer's  notes  of  the  trial 
of  an  action  at  law  is  no  part  of  the  record 
on  an  appeal  to  this  court,  unless  made  so  by 
a  bill  of  exceptions.  McQuaid  v.  Railroad 
Co.,  10  Or.  535,  25  Pac.  26;  Reynolds  v.  Jack- 
son Co.,  33  Or.  422,  53  Pac.  1072.  Now,  the 
bill  of  exceptions  in  this  case  simply  recites 
the  appointment  of  the  stenographer,  the  fact 
that  he  took  down  In  shorthand  all  the  evi- 
dence given,  offered,  and  received  on  the 
trial,  all  exceptions  and  objections  made  by 
the  attorneys  for  the  parties  during  the 
course  of  the  trial,  and  the  instructions  of 
the  court,  and  other  proceedings  connected 
therewith;  that  he  transcribed  his  notes  into 
longhand  in  due  form,  and  entitled  the  same 
"Transcript  of  Trial,"  and  certified  and'  filed 
It  with  the  clerk.  Then  follows  an  order  of 
the  court  "that  said  transcript  of  trial,  sp- 
made  by  said  W.  U.  Douglas,  and  so  filed  in 
said  court,  be,  and  the  same  hereby  la,  made 
a  part  of  this  bill  of  exceptions,  the  same  as 
if  It  were  copied  therein;  and  the  clerk  of 
this  court  is  hereby  ordered  and  directed,  la 
making  a  transcript  of  this  action  for  appeal 
to  the  supreme  court,  to  make  a  copy  of  said 
transcript  of  trial  so  made  by  W.  U.  Douglas, 
and  to  attach  the  same  to  this  bill  of  excep- 
tions as  a  part  thereof."  It  then  proceeds  to 
recite  that  "such  transcript  of  trial  has  been 
examined  and  approved  as  correct,  except  as 
hereinafter  changed  or  modified."  Then  fol- 
lows a  reference  by  pages  and  questions  to 
certain  matters  that  occurred  during  the  trial, 
and  certain  explanations  are  made  In  refer- 
ence thereto,  but  the  bill  does  not  contain, 
or  purport  to  contain,  the  statement  of  any 
objection  or  exception,  "with  so  much  of  the 
evidence  or  other  matter  as  is  necessary  to 
explain  It,"  as  required  by  section  232,  Hills 
Ann.  Laws.  In  Roberts  v.  Parrish,  17  Or. 
583,  22  Pac.  136,  It  was  held  that  although 
a  bin  of  exceptions  recited  that  a  certain  dep- 
osition was  made  a  part  thereof,  it  was  in- 
sufiScient  to  present  for  consideration  any 
alleged  errors  relating  to  matters  contained 
in  such  deposition.  The  court,  speaking 
through  Mr.  Justice  Strahan,  said:  "To  be- 
come a  part  of  the  record,-  it  [the  deposition] 
must  be  either  copied  into  the  bill  of  excep- 
tions, or  attached  to  the  same  as  an  exhibit, 
and  marked  so  that  the  same  may  be  identi- 
fied. •  •  •  What  is  claimed  to  be  the 
deposition  of  the  plaintiff  In  this  case  is  not 
even  attached  to  the  bill  of  exceptions,  but  is 
copied,  and  sent  up  with  a  large  mass  of  other 
useless  matter.  We  cannot,  therefore,  de- 
termine whether  the  answers  to  those  ques- 
tions were  prejudicial  to  the  appellant  or  not."- 
This  decision  would  seem  to  be  controlling, 
so  far  as  the  present  motion  Is  concerned. 
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In  the  case  at  bar,  the  transcript  of  the  trial 
■was  copiecl,  and  sent  up  by  the  clerk,  but  It 
was  not  embodied  in  or  attached  to  the  bill 
of  exceptions  at  the  time  It  was  signed.  Un- 
der the  statute  and  practice  In  some  jurisdic- 
tions, an  authentication  by  the  trial  Judge  of 
tlie  transcript  of  the  stenographer's  notes, 
with  a  direction  by  him  that  it  shall  be  con- 
sidered a  part  of  the  bill  of  exceptions,  is 
sufficient  to  make  It  so.  3  Enc.  PI.  &  Prac. 
436.  But  such  has  never  been  the  practice 
la  this  state,  nor  Is  it  authorized  by  the  stat- 
ute. The  reporter's  notes  contain  material 
for,  but  do  not  constitute,  a  bill  of  exceptions; 
nor  can  they  be  made  such  by  any  certificate 
of  identification  the  trial  judge  might  make. 
And,  even  If  what  purports  to  be  a  transcript 
of  the  stenographer's  notes'  had  been  copied 
Into  the  bill  of  exceptions,  or  attached  there- 
to, and  made  a  part  thereof,  it  would  still  not 
conform  to  the  requirements  of  the  statute. 
Section  230  defines  an  exception,  and  section 
231  points  out  the  method  of  making  the  same 
a  part  of  the  record  so  as  to  present  a  que^ 
tion  for  review  in  this  court;  and  we  have 
repeatedly  held  that  these  provisions  of  the 
statute  must  be  observed,  and  have  refused 
to  search  through  a  mere  transcription  of  the 
shorthand  notes  of  the  trial  for  the  purpose 
of  ascertaining  whether  It  showed  error  or 
not.  The  court  has  spoken  so  often  on  this 
-question  that  we  need  do  nothing  more  at 
this  time  than  refer  to  the  decisions.  Jane- 
way  V.  Holston,  19  Or.  97,  23  Pac.  KO;  Katon 
V.  Navigation  Co.,  22  Or.  497,  30  Pac.  311; 
O'Connor  v.  Van  Hoy,  29  Or.  505,  45  Pac. 
702;  Keynolds  v.  Jackson  Co.,  33  Or.  422,  53 
Pac.  1072;  MacMahon  v.  Duffy,  36  Or.  150,  59 
Pac.  184.  So  that  we  conclude  the  motion  in 
this  case  is  well  taken,  and,  as  the  questions 
sought  to  be  presented  on  the  appeal  can  only 
lie  made  to  appear  by  a  bill  of  exceptions, 
the  motion  will  be  treated  as  for  an  afflrm.- 
ance,  and  the  judgment  will  be  affirmed  ac- 
cordingly. Fisher  V.  Kelly,  26  Or.  249,  38 
Pac.  67. 


(3S  Or.  633) 

CITT  OF  PORTLAND  v.  GASTON. 

(Supreme  Court  of  Oregon.     March  11,  1901.) 

MUNICIPAL    CORPORATIONS— STREETS— DAM- 
.     AGES— AWARD— APPEAL. 

Under  Sess.  Laws  1898,  p.  146,  §S  J12-114, 
providing  that  an  owner  whose  property  has 
been  condemned  for  use  as  a  street  may  appeal 
from  the  action  of  the  council  as  to  the  amount 
of  damages  awarded  to  the  circuit  court,  and 
that  its  decision  shall  be  a  final  and  conclusive 
determination  of  such  assessment,  no  appeal 
lies  from  the  circuit  to  the  supreme  court,  since 
an  appeal  is  not  a  matter  of  common  right,  but 
may  be  regulated  and  restricted  by  legislative 
action. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty. 

Action  by  the  city  of  Portland  against  Mary 
W.  Gaston.  From  a  judgment  awarding 
damages,  defendant  appeals.  Motion  to  dis- 
miss.   Granted. 


D.  Soils   Cohen,   for  the  motion.    Seneca 

Smith,  opposed. 

BEAN,  C.  J.  This  is  a  motioi]  to  dismiss 
an  appeal  from  the  judgment  of  the  circuit 
court  rendered  on  an  appeal  from  the  action 
of  tlie  common  council  of  the  city  of  Portland 
In  the  matter  of  the  assessment  of  damages 
suffered  by  the  defendant  In  consequence  of 
the  laying  out  and  establishment  of  Main 
street  through  her  premises.  The  charter  of 
the  city  (Sess.  Laws  1898,  p.  146),  after  con- 
ferring upon  the  council  power  and  authority 
to  establish  and  open  streets,  and  prescribing 
In  detail  the  method  of  procedure,  provides 
that  the  owner  or  owners  of  any  lot  or  part 
thereof  sought  to  be  appropriated  may,  with- 
in 20  days  from  the  adoption  of  the  report  of 
the  viewers  by  the  council,  appeal  to  the  cir- 
cuit court  of  Multnomah  county  from  such 
report  and  assessment  of  damages,  limiting 
the  inquiry,  however,  on  such  appeal,  to  the 
question  of  "the  excess  of  damages  over  bene- 
fits" (sections  112,  113),  and  that  such  ap- 
peal shall  be  conducted,  heard,  and  deter- 
mined in  the  circuit  court,  and  the  judgment 
thereon  enforced,  as  far  as  practicable,  aa  In 
an  action  at  law.  It  Is  also  provided  that 
the  jury  shall  view  the  property  to  be  appro- 
priated, that  proof  of  damages  and  benefits 
may  be  Introduced  by  the  parties  to  the  litiga- 
tion, and  In  making  the  reassessment  the  jury 
shall  be  governed  by  the  same  lavrs  as  in  the 
charter  provided  for  the  action  of  viewers, 
and  that  their  verdict  "shall  be  a  final  and 
conclusive  determination  of  such  assess- 
ment" Section  114.  Section  117  directs  that, 
in  case  of  an  appeal  to  the  circuit  court  from 
the  assessment  of  damages,  the  council  shall, 
immediately  after  judgment  is  rendered 
therein,  make  an  appropriation  for  the 
amount  of  damages  and  costs,  if  any,  assessed 
by  the  jury  against  the  city,  and  order  war- 
rants drawn  on  the  treasurer,  payable  out  of 
the  ftmd  provided  for  that  purpose,  for  the 
amount  thereof.  In  favor  of  the  owner  or  own- 
ers of  such  property,  and  "that  unless  said 
appropriation  shall  be  made  and  said  war- 
rants 80  drawn  and  ready  for  delivery,  and 
the  full  amount  of  such  appropriation  shall 
be  in  the  city  treasury  subject  to  the  pay- 
ment of  such  warrants  •  *  •  within  six 
months  from  the  date  of  the  rendition  of 
judgment  or  decree  on  appeal,  all  acts  and 
proceedings  under  such  survey  and  view  shall 
be  null  and  void."  The  contention  for  the 
city  is  that,  under  these  provisions  of  the 
charter,  no  appeal  will  lie  to  this  court  from 
the  judgment  of  the  circuit  court  in  the  mat- 
ter of  the  assessment  of  damages  for  the 
opening  or  laying  out  of  a  street,  and  this 
view  we  think  is  supported  by  the  authori- 
ties. An  appeal  In  an  action  at  law,  it  is 
true,  under  our  system,  partakes  somewhat 
of  the  nature  of  a  writ  of  error,  which  In 
most  cases  was  a  matter  of  right  at  common 
law;  but  with  us  it  depends  whollj'  upon 
statutes  granting  that  right,  and  not  upon 
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any  principle  of  the  common  law.  The  right 
of  a  litigant  to  prosecute  an  appeal  or  writ 
of  error  Is  a  matter  pertaining  to  the  mode 
of  Judicial  procedure,  and  Is  not  guarantied 
by  our  ccmstltutlon.  The  provision  (article 
7,  par.  6)  that  this  court  shall  have  Jurtadic- 
tlon  to  revise  the  flnal  decisions  of  the  circuit 
courts  is  not  self-executing,  and  does  not 
mean  that  all  decisions  of  such  courts  may  l>e 
brought  here  for  revision,  in  the  absence  of 
a  prescribed  method  by  which  Jurisdiction 
may  be  obtained.  The  legislature  has  the 
power  to  define  In  what  cases,  and  under 
what  circumstances,  and  in  what  manner,  an 
appeal  may  be  taken  to  this  court.  Western 
American  Co.  v.  St.  Ann  Co.  (Wash.)  60  Pac. 
158;  Sullivan  v.  Haug,  82  Mich.  648,  46  N. 
W.  795.  In  the  absence  of  a  legislative  en- 
actment to  the  contrary.  It  is  probable  that 
an  appeal  will  lie  from  the  Judgments  or  de- 
crees of  the  circuit  court,  uuder  Hill's  Ann. 
Laws  Or.  i  535.  But,  when  the  legislature 
has  prescribed  mles  of  procedure  In  special 
proceedings,  such  rules  must  be  followed,  and, 
If  they  limit  the  right  of  appeal  or  specify 
the  court  or  tribunal  In  which  such  proceed- 
ings shall  terminate,  they  must  govern.  Si- 
mon T.  Common  Council,  9  Or.  437.  Now,  In 
this  instance,  the  legislature  has,  by  the  char- 
ter of  the  city  of  Portland,  provided  a  special 
proceeding  for  establishing  and  opening 
streets  and  assessing  damages  to  the  property 
owners  therefor.  It  has  given  to  a  dissatis- 
fied landowner  the  right  to  appeal  to  the  cir- 
cuit court  from  the  assessment  of  damages 
alone,  and  has  provided.  In  effect,  that  the 
Judgment  of  such  court  on  that  question  shall 
be  flnal  and  conclusive. 

The  clear  meaning,  it  seems  to  us,  of  the 
several  provisions  of  the  charter,  is  that  the 
legislature  intended  that  litigation  over  the 
opening  of  a  street,  so  far  as  tlie  question  of 
damages  to  the  property  owner  is  concerned, 
should  terminate  In  the  circuit  court.  The 
language  of  the  charter,  confining  the  inquiry 
in  such  court  to  that  question,  and  making 
the  verdict  of  the  Jury  a  flnal  and  conclusive 
determination  of  such  assessment,  and  the  re- 
quirement that  an  appropriation  should  be 
made,  and  a  warrant  Issued,  and  the  full 
amount  necessary  for  its  payment  be  in  the 
city  treasury,  within  six  months  after  the 
rendition  of  a  Judgment  thereon,  otherwise 
the  proceedings  shall  be  null  and  void,  would 
be  senseless  if  not  construed  to  make  such 
proceedings  flnal.  It  is  not  perceived  how 
any  effect  can  be  given  to  these  provisions  of 
the  charter  unless  it  be  to  take  away  and 
prevent  any  further  appeal  or  review  In  the 
matter  of  the  assessment  of  damages.  They 
must  have  been  inserted  by  the  legislature  for 
some  purpose,  and  the  court  cannot  treat 
them  as  redundant  and  without  meaning. 
We  can  reach  no  satisfactory  conclusion  other 
than  that  they  were  designed  and  intended 
to  confine  a  dissatisfied  land  owner  to  a  new 
trial  of  the  question  of  damages  and  benefits 
by  the  circuit  court    The  wisdom  of  such 


legislation  rests  upon  questions  of  public  poli- 
cy, and  is  for  the  legislative  department  to 
determine,  and  the  courts  must  abide  by  its 
determination. 

The  conclusion  reached  is  supported  by  nu- 
merous authorities,  construing  similar  stat- 
utes, governing  proceedings  in  courts  of  gen- 
eral Jurisdiction.  1  Dill.  Mun.  Corp.  (4th  Ed.) 
§  440;  Appeal  of  Houghton,  42  Cal.  35;  Mc- 
Allister V.  Plank-Koad  Co.,  10  N.  X.  363; 
Railroad  Co.  v.  Marvin,  11  N.  Y.  276;  In  re 
Canal  &  Walker  Sts.,  12  N.  Y.  400;  People 
v,  Betts,  56  N.  T.  600;  People  v.  Richmond, 
16  Colo.  274,  26  Pac.  929;  Dismukes  y.  Stokes, 
41  Miss.  430.  It  follows  that  the  appeal  must 
be  dismissed;  and  it  is  bo  ordered. 


(38  Or.  232) 
GERMAN  SAVINGS  &  LOAN  SOa  T. 
KERN  et  al. 
(Supreme  Court  of  Oregon.    March  11,  1901.) 

MORTQAGS:  —  PORECLOSURB  —  DEFICIENCY  — 
PERSONAL  JUDGMENT  —  DECREE  —  UNDER- 
TAKING ON  APPEAL  —  SURETY  —  LIABILITY 
—  USE  AND  OCCUPATION  —  REABONABLB 
VALUE. 

1.  Under  a  statute  providing  that,  to  stay 
proceedings  on  appeal  from  a  decree  in  fore- 
closure, a  bond  shall  be  given,  conditioned  to 
pay  the  value  of  the  use  and  occupation  of 
the  premises,  not  exceeding  a  certain  sam,  a 
surety  on  such  bond  is  not  liable  absolutely  for 
the  amount  named  in  the  bond,  but  for  the  rea- 
sonable value  of  such  use  and  occupation,  not 
exceeding  the  amount  named. 

2.  Where,  on  an  appeal  from  a  decree  in 
foreclosure,  a  bond  is  given,  conditioned  to 
pay  the  value  Of  the  use  and  occupation  of  the 
premises,  the  court,  in  rendering  judgment  on 
tlie  appeal,  will  not  give  judgment  as  to  the 
amount  due  on  the  bond,  when  the  record 
shows  nothing  as  to  the  reasonable  value  of  the 
use  and  occupation,  but  will  leave  the  mort- 
gagee to  his  remedy  by  suit  on  the  bond. 

3.  Under  Hill's  Ann.  Laws,  {  414,  providing 
that  if, '  on  the  foreclosure  of  a  mortgage,  it 
^all  appear  that  a  personal  obligation  has 
been  given  to  secure  the  debt,  in  addition  to 
the  mortgage,  the  court  shall  decree  a  recovery 
of  the  amount  of  the  debt,  as  in  an  ordinary 
decree  for  the  recovery  of  money,  and  section 
417,  requiring  such  decree  to  be  enforced  first 
by  sale  of  the  property  adjudged  to  be  sold, 
and  then,  if  the  proceeds  are  insufficient,  by 
execution,  a  decree  foreclosing  a  mortgage,  and 
also  aeainst  the  mortgagor  for  the  amount  of 
the  debt  secured  thereby,  is  one  entire  decree. 
so  tbat  a  surety  on  an  appeal  bond  conditioned 
to  pay  the  amount  of  the  deficiency  is  liable  for 
such  deficiency,  though  the  decree  of  foreclo- 
sure has  been  executed  by  sale  of  the  property 
prior  to  the  giving  of  the  bond. 

Motions  by  plalqtlff  and  the  Fidelity  &  De- 
posit Company,  as  surety  on  defendants'  un- 
dertaking on  appeal,  to  recall  mandate  and 
amend  decree.    Denied. 

For  former  opinion,  see  62  Pac.  78§. 

Milton  W.  Smith,  for  respondent  B.  6. 
Morrow,  for  surety. 

BEAN,  C.  J.  On  May  6,  1808,  the  plaintiff 
obtained  a  decree  in  a  suit  to  foreclose  a 
mortgage  against  the  defendants  Kern  for 
some  $57,000,  besides  costs  and  disburse- 
ments.   On  June  17th  the  mortgaged  prop^ 
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erty  was  sold  to  the  plaintiff,  upon  execution 
Issued  on  the  decree,  for  several  thousand 
dollars  less  than  the  amount  due  thereon. 
The  sale  was  confirmed  on  July  12th,  and 
on  September  6th  the  defendants  appealed 
from  the  decree  foreclosing  the  mortgage,  and 
on  such  appeal  gave  an  undertaking,  with 
the  Fidelity  &  Deposit  Company  as  surety, 
conditioned  that  "the  appellants  will  pay 
all  damages,  costs,  and  disbursements  which 
may  be  awarded  against  them  on  appeal, 
and,  further,  that,  during  the  possession  by 
said  appellants  of  the  said  mortgaged  prem- 
ises 80  decreed  to  be  sold,  they  will  not 
commit  or  suffer  to  be  committed  any  waste 
thereon,  and  if  such  decree,  or  any  part  there- 
of, be  affirmed,  will  pay  the  value  of  the 
use  and  occupation  of  said  premises,  so  far 
as  affirmed,  from  the  time  of  the  appeal,  un- 
til the  delivery  of  the  possession  thereof, 
not  exceeding  the  sum  of  $2,000,  fixed  and 
ascertained  by  the  said  court;  also  that 
said  appellants  will  pay  any  portion  of 
such  decree  remaining  unsatisfied  after  the 
sale  of  the  said  premises  covered  by  the 
said  mortgage,  or  which  now  remains,  after 
the  sale  of  the  said  premises,  which  has  al- 
ready been  had,  and  in  case  the  same  is  not 
set  aside."  The  decree  was  in  all  things 
affirmed  by  this  court  (Loan  Society  v.  Kern, 
62  Pac.  788),  and  a  decree  entered  here  that 
the  plaintiff  recover  of  the  defendants  and 
their  surety  Its  costs  and  disbursements  in  this 
court  allowed  and  taxed,  together  with  the 
deficiency  remaining  unpaid  after  the  appli- 
cation of  the  proceeds  of  the  sale  of  the  mort- 
gaged premises.  The  plaintiff  now  moves  fo 
recall  the  mandate,  aitd  that  the  decree  be 
amended  so  as  to  include  the  sum  of  $2,000 
for  the  use  and  occupation  of  the  premises 
by  the  appellants  pending  the  appeal;  and 
the  surety  also  moves  that  the  mandate  be 
recalled,  and  the  decree  amended  by  strik- 
ing out  the  portion  thereof  charging  it  with 
such  deficiency. 

The  statute  touching  undertakings  on  ap- 
peal from  a  decree  foreclosing  a  Hen  does 
not  provide  or  contemplate  that  the  value  of 
the  use  and  occupation  of  the  premises  shall 
be  fixed  Jn  advance  by  the  trial  Judge.  The 
provision  is  that,  in  order  to  stay  the  pro- 
ceedings, the  appellant  must  give  an  un- 
dertaking, with  one  or  more  sureties,  condi- 
tioned, among  other  things,  that  If  the  de- 
cree, or  any  part  thereof,  be  affirmed,  he  will 
pay  the  value  of  the  use  and  occupation  of 
the  property,  so  far  as  affirmed,  from  the 
time  of  the  appeal  until  the  delivery  of  pos- 
session, not  exceeding  a  sum  therein  speci- 
fied, to  be  ascertained  and  fixed  by  the  court 
or  Judge  thereof.  A  surety  on  such  under- 
taking is  liable  for  the  reasonable  value  of 
the  use  and  occupation  of  the  premises,  not 
exceeding  the  amount  specified;  but  it  is 
manifestly  not  Intended  that  he  should  be 
liable  for  the  face  of  the  undertaking,  with- 
out regard  to  such  value.  As  there  is  noth- 
ing In  the  record  from  which  we  can  ascer- 


tain the  liability  of  the  surety  under  this 
provision  of  the  bond,  even  If  it  be  con- 
ceded that  It  is  valid  under  the  facts  of  this 
case,  and  that  we  have  Jurisdiction  to  do  so 
upon  a  proper  showing,  the  motion  must  be 
denied,  and  the  plaintiff  left  to  its  remedy 
at  law  upon  the  bond,  if  It  desires  to  pur- 
sue the  matter  further. 

The  motion  of  the  surety  is  based  upon 
the  contention  that,  since  the  decree  adjudg- 
ing the  sale  of  the  mortgaged  property  had 
been  executed  prior  to  the  appeal,  and  noth- 
ing but  the  deficiency  Judgment  remained, 
the  execution  was  not  stayed  by  the  under- 
taking given,  and  therefore  the  provision 
covering  the  deficiency  was  invalid  for  want 
of  consideration.  The  argument  seems  to 
be  that  a  suit  to  foreclose  a  mortgage,  in 
which  a  personal  decree  is  rendered  against 
the  mortgagor  for  the  amount  of  the  debt 
secured  thereby,  Is  dual  in  Its  character 
(that  is,  there  is  a  decree  for  money,  and 
also  for  the  sale  of  the  mortgaged  premises), 
and  that  the  plaintiff  has  the  right  and 
may  elect  to  enforce  the  decree  for  money 
by  an  ordinary  execution,  without  reference 
to  the  other  directions  therein,  or  he  may 
proceed  to  sell  the  mortgaged  premises  as 
provided  In  the  decree,  and  that,  if  a  defend- 
ant desires  to  stay  the  execution  for  the 
deficiency  remaining  after  such  sale,  be  must 
embody  in  his  undertaking  on  appeal  the 
provision  required  by  subdivision  1  of  sec- 
tion 538,  Hill's  Ann.  Laws  Or.  Our  statute 
provides  that.  In  a  suit  to  foreclose  a  mort- 
gage, in  addition  to  the  decree  of  foreclo- 
sure and  sale.  If  it  appear  that  a  promis- 
sory note  or  other  personal  obligation  for 
the  payment  of  the  debt  has  been  given  by 
the  mortgagor,  the  court  shall  also  decree  a 
recovery  of  the  amount  of  such  debt,  as  in 
case  of  an  ordinary  decree  for  the  recovery 
of  money.  Id.  §  414.  But  it  is  also  pro- 
vided that  such  decree  must  be  enforced  first 
by  a  sale  of  the  property  adjudged  to  be 
sold;  then,  if  the  proceeds  thereof  should  be 
Insufficient,  the  decree,  as  to  the  sum  re- 
maining unsatisfied,  may  be  enforced  by  an 
execution,  as  in  ordluary  cases.  Id.  {  417. 
A  decree  foreclosing  a  mortgage,  and  also 
against  the  mortgagor  for  the  amount  Ox 
the  debt  secured  thereby.  Is  therefore  one 
entire  decree;  and  under  the  statute  there  is 
but  one  way  provided  for  staying  an  ex- 
ecution thereon,  and  that  is  by  an  undertak- 
ing, as  required  by  subdivisions  2  and  4  of 
section  538,  supra.  And,  so  far  as  the  sure- 
ty's liability  under  subdivision  4  is  concern- 
ed, it  is  of  no  consequence  whether  the  de- 
cree has  been  partially  executed  or  not  In 
either  event  he  becomes  liable  for  any  de- 
ficiency that  may  remain  after  the  applica- 
tion of  the  proceeds  of  the  sale  of  the  prop- 
erty upon  which  the  lien  Is  foreclosed.  The 
appeal,  although  taken  after  a  sale  of  the 
mortgaged  property.  Is  not  from  a  decree  for 
money,  as  provided  In  subdivision  1  of  the 
section,  but  from  the  whole  decree,  and  the 
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only  method  of  staying  an  execution  for  the 
delicieucy  is  by  giving  an  undertalilng  con- 
taining tlie  provision  required  by  subdivision 
4.  The  case  of  Englund  v.  Lewis,  25  Cal. 
o37,  upon  which  the  surety  principally  re- 
lies, is  not  in  point,  because  it  was  necessary, 
under  the  statutes  of  that  state,  where  it  was 
desired  to  stay  proceedings  as  to  the  whole 
judgment  In  a  suit  foreclosing  a  mortgage, 
for  the  appellant  to  give  a  bond  for  costs 
for  double  the  amount  of  the  personal  judg- 
ment and  for  waste  and  deficiency,  all  of 
which  might  be  included  In  one  instrument  or 
several,  at  the  option  of  the  appellant  But 
we  have  no  such  statute,  and  hence  the  deci- 
sion Is  not  applicable  here.  The  motions 
to  recall  the  mandate  are  therefore  both  de- 
nted. 


(9  Wyo.  368) 

BOARD  OF  COM'RS  OF  SHERIDAN  COUN- 
TY V.  HANNA. 
(Supreme  Court  of  Wyoming.    March  12,  1901.) 

APPEAL— DISMISSALr-OPPOSITION  OF 

ATTORNEYS. 
A  judgment  was  obtained  in  an  action 
against  a  county,  and  the  latter  employed  at- 
torneys to  assist  the  county  attorney  on  appeal, 
a  certain  fee  to  be  paid  them  in  case  the  judg- 
ment was  reversed.  Thereafter,  a  new  county 
attorney;  having  been  elected,  he  filed  a  mo- 
tion waiving  all  erroi'S  and  dismissing  the  ap- 
peal under  directions  of  the  county  commis- 
sioners. The  county  commissioners  passed  a 
resolution  wherein  they  expressed  a  willingness 
to  pay  such  attorneys  for  their  services  on  ap- 
peal, and  notified  them  of  their  discharge.  The 
action  was  on  claims  against  the  county  found 
in  the  trial  court  to  be  just.  Held  that,  as  the 
employment  of  the  attorneys  was  for  the  pur- 
pose of  assisting  the  prosecuting  attorney,  and 
there  was  no  evidence  that  such  attorney  was 
acting  fraudulently,  the  control  of  the  case 
would  not  be  taken  from  him,  and  given  to 
those  employed  to  assist  him,  but  the  appeal 
would  be  dismissed  on  his  motion. 

Error  to  district  court,  Sheridan  county; 
Joseph  L.  Stotts,  Judge. 

Action  by  C.  P.  Hanna  against  the  board 
of  county  commissioners  of  the  county  of 
Sheridan.  Judgment  for  plaintlfl.  Defend- 
ant brings  error.    Dismissed. 

J.  F.  Hoop,  Co.  Atty.,  and  W.  S.  Metz,  for 
plalntiet  in  error.  Appelget  &  Mullen,  for  de- 
fendant In  error. 

POTTER,  C.  J.  Defendant  In  error  bavinfr 
recovered  a  judgment  In  this  cause  In  tht- 
'district  court  against  the  plaintiff  in  errot 
the  latter,  by  an  order  of  the  board  regnlarl.'- 
entered,  directed  that  an  appeal  be  takei 
and  employed  Appelget  &  Mullen  to  assist 
the  county  attorney  in  taking  the  appeal  anc 
prosecuting  the  same  in  this  court  Said 
firm  of  attorneys  had,  under  a  similar  em- 
ployment represented  the  county  in  the  trla: 
court  and  were  paid  for  those  services.  The 
order  of  the  board,  as  entered,  providing  for 
their  employment  to  assist  In  this  court,  fix- 
ed their  fee  at  $100,  to  be  paid  upon  the  dis- 
position of  the  cause  in  this  court,  accord- 


ing to  a  written  agreement  bet-ween  thi 
board  and  said  attorneys.  By  the  affidavits 
of  said  attorneys,  filed  herein.  It  is  stated  that 
said  fee  was  to  be  paid  only  in  case  the 
judgment  was  reversed;  and,  if  unreversed, 
they  were  to  be  refunded  the  expense  of  pre- 
paring briefs.  When  the  cause  was  tried  be- 
low, Charles  Lenwood  was  county  attorn  3y, 
and  as  the  case  came  here  said  Lenwood.  as 
county  attorney,  and  Appelget  &  Mullen, 
were  named  as  attorneys  of  record  for  plain- 
tiff in  error,  and  as  such  they  had  filed 
briefs  herein  upon  the  merits  of  tbe  canse. 
On  the  9th  day  of  January  of  the  present 
year,  J.  F.  Hoop,  as  coimty  attorney,  filed 
a  motion  waiving  all  error  and  dismissing 
the  appeal.  Accompanying  the  motion  wai> 
filed  a  certified  copy  of  an  order  of  the  board 
of  commissioners,  made  and  entered  Jan- 
uary 7th,  directing  the  county  and  prosecat 
ing  attorney  to  dismiss  this  appeal.  The 
same  resolution  directed  said  county  attor- 
ney to  notify  Appelget  &  Mullen  that  their 
servlces  were  no  longer  required.  Tb'e  latter 
are  here  resisting  the  motion.  They  contest 
the  validity  of  the  order  aforesaid,  and  a 
subsequent  one,  to  be  referred  to  later,  on 
discharging  them  from  tbe  case,  and  tbe 
validity  of  the  orders  of  the  board  directihe 
a  dismissal  of  the  error  proceedings. 

The  matter  was  brought  to  the  court's  at- 
tention verbally,  but  not  submitted,  early  In 
January,  and  shortly  after  the  filing  of  the 
motion  to  dismiss;  and  we  then  intlmateo 
that,  so  far  as  tbe  matter  should  be  found 
to  be  within  the  power  of  the  court  attor- 
neys of  record  would  be  reasonably  protected 
from  unwarranted  discharge  in  the  absence 
of  a  settlement  with  them.  The  attorneys 
opposing  the  motion  of  the  county  attorney 
then  stated  that  tbe  material  objection  to 
the  action  of  the  board  was  that  it  was  had 
by  the  votes  of  two  members  only  of  the 
board,  while  the  other  member  voted  against 
it;  and  that  one  of  tbe  members  voting  to 
dispense  with  the  services  of  said  attomej-s 
and  to  dismiss  the  appeal  was  interested  ail- 
versely  to  the  county  in  the  judgment  Tie 
matter  was  set  for  hearing,  and  has  been 
submitted  upon  affidavits  and  briefs.  The 
defendant  in  error  does  not  expose  a  dismiss- 
al. Upon  the  facts,  therefore,  as  disclosed 
by  the  papers  before  us,  the  question  is 
whether  the  proceedings  should  be  dismissed, 
notwithstanding  the  objection  of  said  attor- 
neys. Two  resolutions  of  the  board  appear 
to  have  been  entered  on.  the  same  date,— Jan- 
uary 7,  1901.  That  which  we  suppose  to  have 
been  the  first  one  in  point  of  time  referte«l 
to  an  agreement  with  Appelget  &  Mullen  to 
assist  the  county  attorney  in  appealing  this 
case  and  prosecuting  the  same  in  the  su- 
preme court  and  fixed  their  compensation  at 
the  sum  of  $100,  to  be  paid,  according  to  the 
agreement  previously  made,  when  the  cause 
should  be  disposed  of  in  this  court  Thu 
other  resolution  provided  for  dispensing  with 
the  services  of  said  attorneys,  and  directeu 
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«  dismissal  of  the  appeal  by  the  codnty  at- 
torney. It  is  fair  to  assume  that  the  first 
resolntion  was  adopted  by  the  board  as  for- 
merly constituted,  and  the  other  by  tlie 
board  as  composed  of  the  newly-elected  mem- 
bers. The  first  order  referred,  as  stated 
above,  to  a  previous  employment  under  a 
written  agreement,  and  that  there  had  been 
an  omission  to  record  the  fact  in  the  Journal 
of  the  board.  The  opponents  of  the  motion 
to  dismiss  submit  certain  affldarits,  and, 
among  other  things,  it  Is  shown  that  one 
Sitinner,  a  member  of  the  present  board,  who 
voted  on  January  Tth  to  direct  a  dismissal 
of  the  appeal,  stated  at  the  time  that  he  was 
one  of  the  Interested  parties  in  the  case,  but 
believed  he  would  have  voted  the  same  way 
If  he  were  not.  On  February  6th  It  appears 
that  another  resolution  was  adopted  by  the 
board,  said  Skinner  and  one  other  member 
voting  for  Its  adoption,  and  the  third  mem- 
ber recording  his  vote  In  the  negative.  That 
resolntion  covers  the  ground  of  the  second 
order  of  January  Tth,  but  goes  somewhat  fur- 
ther. It  is  as  follows:  "Whereas,  Appelget 
&  Mullen  have  performed  certain  services 
for  Sheridan  county  in  that  certain  action 
now  pending  in  the  supreme  court  of  Wyo- 
ming wherein  the  board  of  the  county  com- 
missioners of  Sheridan  county,  Wyoming,  are 
plaintiff  in  error,  and  O.  P.  Hanna  is  defend- 
ant in  error,  which  said  firm  has  been  noti- 
fied that  their  employment  has  been  termi- 
nated; and  whereas,  said  firm  have  signified 
their  unwillingness  to  be  discharged  imtil 
they  have  been  paid  for  their  services  there- 
in: The  said  firm  of  Appelget  &  Mullen  are 
hereby  notified  that  the  board  of  county  com- 
missioners of  said  Sheridan  county,  Wyo- 
ming, are  ready  and  willing  to  pay  them  for 
their  services  at  any  time  the  said  firm  may 
present  their  claim  for  their  fees  therein, 
and  they  are  hereby  notified  that  their  serv- 
ices are  no  longer  required  in  said  cause,  and 
J.  F.  Hoop,  county  attorney,  is  hereby  di- 
rected to  file  in  the  district  court  of  Sheri- 
dan county  and  In  the  supreme  court  a  waiv- 
er of  errors,  and  to  dismiss  the  appeal  of 
said  cause.  The  clerk  of  this  board  is  di- 
rected to  notify  said  Appelget  &  Mullen  of 
this  action  of  the  board."  Following  the 
adoption  of  said  last-mentioned  resolution,  it 
appears  that  the  county  attorney  filed  In  the 
district  court  a  waiver  of  all  errors  In  the 
cause.  On  behalf  of  the  board,  on  its  motion 
to  dismiss,  an  affidavit  of  Charles  W.  Sltln- 
ner  is  submitted,  who,  after  stating  his 
ofilclal  connection  with  the  board,  swears 
that  at  the  time  of  the  passage'  of  the  reso- 
lution of  February  Cth  he  had  no  Interest,  di- 
rectly or  indirectly.  In  this  cause,  or  In  any 
claim  or  claims  therein  Involved,  and  no  in- 
terest in  the  litigation,  except  as  a  riiember 
of  the  board  of  county  commissioners.  He 
further  swears  that  he  knows  of  his  own 
knowledge  that  the  claim  represented  by  the 
Judgment  was  just  and  meritorious,  and  the 
county  had  received  great  value  in  considera-  I 


tion  thereof,  and  that  In  Justice  and  honesty 
the  same  should  be  paid;  and  for  those  rea- 
sons he  voted  for  the  resolution.  This  affi- 
davit stands  before  us  uncontradicted.  It 
should  be  explained  that  the  record  of  the 
cause  discloses  that  the  suit  was  brought 
against  the  county  upon  several  causes  of 
action  for  goods  sold  and  labor  performed  in 
connection  with  the  construction  of  a  cer- 
tain road  and  public  highway  in  Sheridan 
county.  The  petition  alleged  an  assignment 
of  each  claim  to  the  defendant  In  error,  ex- 
cept one  claim,  due  directly  to  him,  before 
commencement  of  suit,  for  value;  and  the 
court  found  that  they  had  each  been  so  as- 
signed. One  of  those  claims  In  suit  had  been 
originally  held  by  said  Skinner.  Whether 
It  is  competent  for  the  attorneys  of  the  board 
to  question  the  qualification  of  a  member  to 
vote  upon  the  matter  In  the  manner  attempt- 
ed here  we  do  not  decide.  But,  assuming 
that  It  may  be,  we  think  that,  as  against  the 
attorneys,  who  upon  this  motion  represent 
merely  their  own  Interests,  the  order  of  the 
board  directing  a  dismissal  must  be  treated 
as  valid  and  effectual,  in  view  of  the  absolute 
denial  under  oath  by  Mr.  Skinner  of  any 
personal  Interest  in  the  subject  of  the  con- 
troversy, and  the  fact  that  In  the  trial  court 
the  claims  sued  on  were  found  to  be  Just 
and  valid  claims  against  the  county;  and 
in  consideration  of  the  additional  fact  that 
the  county  attorney,  a  public  officer,  upon 
whom,  by  statute,  rests  the  duty  of  appear- 
ing for  the  board,  recognizes  the  order,  and 
is  willing  to  and  does  act  upon  it.  The  right 
of  a  client  to  discharge  his  attorney  at  any 
time,  with  or  without  cause.  Is  well  settled; 
but  the  client  will  not  be  permitted  to  dis- 
charge bis  attorney  without  cause  unless  he 
first  pays  or  secures  the  attorney's  fees  and 
charges.  Mechem,  Ag.  §  806;  3  Am.  &  Eng. 
Bnc.  Law  (2d  Ed.)  409.  We  think  it  clear 
that  the  last  resolution  of  the  board  fully 
secures  the  payment  of  the  fees  of  counsel; 
and,  in  our  judgment,  the  objection  is  not 
well  taken  that  counsel  are  imable  to  verify 
the  claim  as  required  by  statute.  They  con- 
tend that,  as  their  compensation  was  to  de- 
pend upon  a  reversal  of  the  judgment,  the 
case  must  be  prosecuted  to  filial  conclusion 
upon  the  merits  to  ascertain  whether  any- 
thing will  be  due  them  or  not  The  rale  is 
so  plain  in  analogy  to  other  cases  of  employ- 
ment that  If,  by  act  of  the  client,  counsel 
are,  against  their  consent,  prevented  from 
obtaining  a  decision  upon  the  merits,  as  pro- 
vided by  the  terms  of  their  employment,  the 
client  cannot  refuse  to  pay  the  agreed  com- 
pensation, that  we  deem  much  discussion 
thereof  unnecessary.  3  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  425,  426.  See  Watertown  Nat. 
Bank  v.  Holablrd  School  Tp.,  2  S.  D.  224,  49 
N.  W.  98.  In  that  case  it  was  said,  upon 
a  similar  contention,  "But  a  complete  answer 
to  such  claim  Is  that  the  appellant  townsliip 
could  not,  by  dismissal  of  the  appeal  against 
the  consent  and  protest  of  their  attoruoya. 
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change  sucb  attomeya'  relation  to  or  rights 
under  their  contract;"  and  a  dismissal  was 
granted  over  the  protest  of  some  of  the  at- 
torneys for  the  appellant  One  of  the  appel- 
lant's attorneys  had  stipulated  for  the  dis- 
missal. In  the  absence  of  interreniug  rights 
of  attorney  or  other  person,  a  client  has  the 
right  to  control  the  disposition  of  his  case, 
even  contrary  to  the  ■wish  or  Judgment  of  his 
attorney.  An  attorney  has  no  right  to  pre- 
vent a  discontinuance  merely  because  be 
deems  it  unwise,  and  detrimental-  to  the 
client* 8  Interest.  If  the  client  directs  a  dis- 
missal. It  Is  the  act  of  the  party,  and  not 
of  counsel.  The  party  is  the  principal;  and 
the  attorney  represents  the  principal,  and  his 
duty  is  to  advise  and  assist,  rather  than  dic- 
tate and  override  the  wishes  of,  his  principal. 
If  the  party  insists  upon  dismissal,  and  asks 
the  court  to  dismiss  his  action.  If  the  ad- 
versary does  not  object,  and  he  has  other- 
wise a  right  to  dismiss,  his  attorney,  If  he 
has  no  vested  interest  In  the  subject  of  the 
controversy,  should  not  be  permitted -to  pre- 
vent it  DoUotr  V.  Curran,  59  Wis.  332,  18  N. 
W.  266;  Stephens  v.  Railway  Co..  10  Lea,  448{ 
Boberts  v.  Doty,  31  Hun,  128;  Thellman  v. 
Superior  Court.  95  CaL  224,  30  Pac.  193. 
Now,  in  this  case  it  seema  that  one  of  the 
attorneys  of  record,  who  appeared  as,  and 
because  he  was,  county  and  prosecuting  at- 
torney, has  been  superseded  In  office  by  an- 
other. The,  order  of  the  board  names  Mr.  J. 
F.  Hoop  as  the  county  attorney.  It  is  not 
disputed  that  Mr.  Hoop  is  In  fact  the  regular- 
ly elected  and  qualified  county  attorney.  As 
sucb  the  statute  not  only  invests  him  with 
authority  to  appear  for  the  board,  but  cairts 
that  duty  upon  him.  We  have  no  statutory 
provisions  governing  the  method  of  substi- 
tuting attorneys  of  record.  Such  matters, 
we  feel  safe  In  saying,  have  been  conducted 
In  our  courts  rather  informally.  Generally, 
of  course,  there  arises  no  dispute,  and  for- 
mality has  not  seemed  essential  In  such 
cases.  Doubtless,  there  should  ordinarily.  In 
the  event  of  a  change  of  attorneys,  be  enter- 
ed an  order  of  substitution,  so  that  conflicts 
may  be  avoided;  although  we  think  it  has 
seldom  been  done.  But  In  tbe  absence  of 
statute,  we  are  not  inclined  to  require  a  for- 
mal order  of  sabstitutlon  in  case  of  a  pub- 
lic officer— such,  for  instance,  as  county  and 
prosecuting  attorney  or  attorney  general— 
before  permitting  him  to  appear.  Under  the 
statute  Mr.  Hoop  is  authorized,  in  the  capac- 
ity of  county  attorney,  to  appear  and  liave  rec- 
ognition; and,  should  he  ask  it  we  would 
have  been  obliged  to  make  a  formal  order 
substituting  him  in  place  of  his  predecessor 
in  office.  No  objection  is  made  on  account  of 
his  failure  to  make  the  request  or  of  liie 
previous  absence  of  such  an  order.  An  or- 
der on  our  own  motion  will  now  be  entered 
formally  showing  the  substitution.  We  have, 
then,  a  case  of  conflict  between  attorneys 
for  the  same  party.  In  such  case  we  think 
that  if  the  interests  of  the  other  attorneys 


are  found  by  the  court  to  be  protected,  tbe 
principal,  rather  than  tbe  assistant,  attor- 
ney should  control  the  disposition  of  tbe 
case.  The  county  attorney  has  a  statutory 
right  to  represent  the  board.  The  other 
counsel  had  been  employed  to  assist  that 
officer.  None  of  the  orders  of  tbe  board 
Ignored  the  right  of  the  county  attorney. 
Each  resolution  for  the  ebiployment  o*f  Mr. 
Appelget  or  the  firm  of  Appelget  &  Mullen 
stated  speciflcally  that  it  was  for  the  pur- 
pose of  assisting  the  county  attorney.  Un- 
less it  should  be  shown  to  the  satisfaction 
of  the  court  that  the  county  attorney  was 
acting  fraudulently  or  coUusively,  the  con- 
trol of  the  case  should  not  be  taken  from 
him  and  given  to  those  engaged  to  assist 
him;  at  least  when,  as  In  this  case,  the  board 
is  not  requesting  it  Of  course,  as  already 
indicated,  the  court  would,  so  far  as  it  legally 
had  the  power,  see  to  it  that  the  assistant 
counsel  were  protected  as  to  fees.  We  are 
of  the  opinion  that  the  motion  to  dismiss 
ought  to  be  sustained,  and  the  order  will  be 
entered  accordingly  dismissing  the  proceed- 
Ings  and  remanding  the  cause.    Dismissed. 

CORN.  J.,  and  KNIGHT,  J,  concur. 


(»  Wjo.  1ST) 

FIRST  NAT.  BANK  OF  ROCRC  SPRINGS  t. 

F0STE3B. 
(Supreme  Court  of  Wyoming.    March  12, 1901.) 

THIAL  —  INSTRUCTIONS  —  VBRDICT  —  WAIVKR 
—BSTOPPBL.— UNDUE  ADVANTAOB— APPKAU 

1.  Where  the  court  instructed  the  jury,  with- 
out objection,  that  they  might  return  a  verdict 
on  the  concurrence  of  three-fourths  of  their 
number,  and  a  verdict  was  returned  supported 
by  10  only  of  the  12  jurymen,  defendant's  fail- 
ure to  object  to  such  instruction  was  not  a 
waiver  of  its  right  to  object  to  the  acceptance 
of  such  verdict,  since  the  court  was  not  misled 
by  such  failure,  nor  was  the  opposing  coimsel 
betrayed  into  any  step  prejudicial  to  hi8_  case; 
hence  defendant's  exception  to  the  entering  of 
such  verdict  entitled  him  to  question  its  legality 
on  appeal. 

2.  Defendant  was  not  precluded  from  object- 
ing to  the  verdict  by  reason  of  having  taken  an 
undue  advantage  in  not  objecting  to  the  in- 
struction, since  he  took  no  advantage  not  equal- 
ly open  to  the  plaintiff. 

On  rehearing.    Reversed. 

For  former  opinion,  see  61  Pac.  466. 

D.  A.  Reavell,  for  plaintiff  in  error.  John 
H.  Chiles,  for  defendant  in  error,  Lindsey 
&  Parks,  amlci  curise. 

CORN,  J.  In  tbe  course  of  the  trial  in  this 
case,  the  court  instructed  the  Jury  that  they 
might  return  a  verdict  upon  the  concurrence 
of  three-fourths  of  their  numl)er.  The  rec- 
ord shows  no  objection  to  this  instruction  by 
either  party,  and  It  seems  that  none  was  in 
fact  made.  But  upon  the  return  of  the  Jury 
into'  court  with  a  verdict  signed  by  10  of 
their  number,  the  defendant,  by  its  counsel, 
requested  that  the  Jury  be  polled.  From  the 
poll  it  appeared  that  only  10  of  tbe  12  Jury- 
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men  concurred  In  the  finding,  and  defend- 
ant tben  objected  to  the  receiving  and  entry 
of  the  verdict,  for  the  reason  that  It  was 
not  a  lawful  verdict  The  conrt  overruled 
the  objection,  and  received  the  verdict,  and 
plaintiff  In  error  excepted. 

The  defendant  In  error  Insists  that,  by  its 
failure  to  object  to  the  Instruction,  plaintiff 
in  error  waived  Its  right  to  object  at  any  fu- 
ture' stage  of  the  proceedings  to  the  accept- 
ance of  a  verdict  found  by  less  than  the 
whole  number,  and  a  great  many  authorities 
are  cited  In  support  of  the  proposition.  We 
have  read  a  large  number  of  the  cases  cited, 
and  have  given  a  careful  examination  to 
those  specially  relied  upon.  They  establish 
beyond  controversy,  If  any  authority  was  re- 
quired, that  error  may  be  waived.  It  may  be 
waived  by  consent,  either  express  or  Implied, 
or  by  such  conduct  of  the  party  as  will  estop 
him  from  afterwards  objecting.  But  we  fall 
to  find  any  case  holding  a  party  to  have  con- 
sented when  the  action  complained  of  was 
objected  to  before  It  was  talien,  and  an  ex- 
ception preserved,  at  the  time,  to  the  deci- 
sion of  the  court  overruling  such  objection. 
Indeed,  It  would  be  a  contradiction  In  terms 
to  say  that  there  was  consent  to  the  action 
of  the  court  when  such  action  was  objected 
to  before  it  was  taken,  and  the  court  In- 
formed by  an  Immediate  exception  that  the 
objection  would  be  insisted  upon.  But, 
where  there  has  been  no  consent.  Illustra- 
tions are  not  wanting  where  a  party,  by  his 
conduct  or  by  his  silence,  loses  his  right  to 
interpose  objections  which  would  otherwise 
be  available.  If,  for  instance,  in  support  of 
his  case,  ue  Introduces  incompetent  evidence, 
be  cannot  afterwards  object  If  his  opponent 
pursues  the  same  line  of  evidence.  He  has 
opened  the  door.  If  be  has  joined  in  the  trial 
of  the  cause  upon  a  particular  theory,  he 
cannot  afterwards  be  heard  to  object  that  It 
was  a  false  theory.  He  is  held  to  the  theory 
\|7hlch  he  maintained  or  to  which  by  his  si- 
lence .he  assented.  But  all  such  cases  de- 
pend upon  the  principle  that  the  court  or 
his  opponent  has  been  led  Into  error  which, 
but  for  his  apparent  assent,  it  Is  presumed 
would  have  been  corrected.  And  nothing  of 
the  kind  appears  In  this  case.  The  Instruc- 
tion to  which  he  failed  to  object  and  which. 
It  is  claimed,  estops  him  from  objecting  to  an 
Illegal  verdict  was  a  mere  announcement  to 
the  jury  that  they  might  reach  a  verdict  by 
the  concurrence  of  three-fourths  of  their 
number.  It  announces  no  principle  of  law 
nor  any  theory  of  the  case.  By  his  failure 
to  object  the  court  was  not  misled  In  Its  pro- 
cedure, and  opposing  coimsel  was  not  betray- 
ed into  any  step  prejudicial  to  his  own  case. 
It  Is  urged  that  counsel  took  an  unfair  ad- 
vantage In  offering  no  objection  until  he  as- 
certained that  the  verdict  was  against  him. 
But  he  took  no  advantage  which  was  not 
equally  open  to  counsel  on  the  other  side  In 
case  a  verdict  should  have  been  adverse  to 
him.  He  was  not  in  bad  faith  with  the 
63P.-67 


court;  for  the  court  was  not  proceeding  In 
the  matter  by  consent  of  parties,  but  by  au- 
thority of  a  void  statute. 

Moreover,  It  Is  the  ultimate  ruling  In  any 
case  which  constitutes  available  error.  Elli- 
ott App.  Proc.  8  590.  If  the  jury  had  finally 
reached  a  unanimous  verdict  the  erroneous 
instruction  would  have  been  harmless  to 
either  party,  unless,  perhaps,  actual  preju- 
dice could  be  shown  by  Its  Influence  upon 
the  deliberations  of  the  jury.  The  time  to 
object  and  to  save  an  exception  is  when  the 
Irregularity  occurs.  Thomp.  Trials,  700.  The 
irregularity  complained  of  in  this  case  was 
the  acceptance  of  a  verdict  agreed  to  by  less 
than  the  whole  jury.  The  objection  was  in 
time  for  the  court  to  correct  its  error,  and 
direct  the  jury  to  retire  for  further  dellbera- 
Uon. 

It  would  not  be  practicable  to  refer  to  all 
the  authorities  cited  by  counsel,  and  keep 
this  opinion  within  reasonable  limits.  But 
It  may  be  proper  to  distinguish  some  of  them 
from  the  case  under  consideration,  choosing 
those  which  seem  to  be  most  relied  upon. 
In  Driving  Park  v.  West  S5  III.  App.  490,  the 
case  was  tried  by  the  court  without  a  jury, 
and  the  appellant  Insisted  in  the  appellate 
court  that  It  was  entitled  to  a  trial  by  Jury, 
and  had'  not  waived  its  right  The  court  dis- 
posed of  the  matter  by  saying:  "If  appel- 
lant desired  a  trial  by  jury,  and  had  object- 
ed to  the  trial  by  the  court  it  would  have 
been  error  to  have  denied  him  a  jury;  but  as 
he  was  present  by  his  counsel,  and  failed  to 
interpose  any  objection  of  that  kind,  he 
waived  his  right  to  have  the  case  submitted 
to  a  jury."  Barnes  v.  Perine,  12  N.  Y.  23, 
decides  only  that  a  party  having  treated  the 
questions  as  purely  legal,  and  acquiesced  In 
the  disposal  of  them  by  the  court  as  such, 
cannot  on  appeal,  be  heard  to  object  that 
facts  were  Involved  which  should  have  been 
decided  by  the  jury.  In  MiUett  v.  Hayford, 
1  Wis.  401,  the  case  was  tried  In  the  county 
court  by  a  jury  of  six  under  the  act  creating 
the  court.  Plaintiff  In  error  claimed  that  the 
statute  was  unconstitutional.  In  so  far  as  it 
limited  the  jury  to  six  persons.  The  court 
refused  to  consider  the  coustitutional  ques- 
tion upon  the  ground  that  the  record  did  not 
show  that  the  plaintiff  in  error  made  any  ob- 
jections to  the  jury,  and  that  in  the  absence 
of  such  objection,  it  must  be  presumed  that 
he  consented  to  submit  his  case  to  a  jury,  as 
allowed  by  the  statute.  In  Machine  Co.  v. 
Bull,  52  Iowa,  554,  3  N.  W.  564,  a  reversal 
was  asked  for  upon  the  ground  that  the 
court  permitted  evidence  to  be  Introduced 
which  was  not  justified  by  the  pleadings. 
In  aftlrmlng  the  judgment  the  supreme  court 
said  that  it  was  sufficient  to  say  that  no 
such  objection  was  made  to  the  Introduction 
of  the  evidence  in  the  court  below,  and  that 
It  was  not  even  objected  in  general  terms 
that  the  evidence  was  incompetent.  In  the 
case  under  consideration  objection  was  made 
to  receiving  the  verdict,  the  very  action  of 
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the  conrt  which  li  complained  of.  In  the 
coses  cited  the  ground  of  the  decision  1b  that 
no  objection  was  made.  It  la  so  evident  that 
they  and  similar  cases  cited  do  not  even  tend 
to  sustain  the  position  of  defendant  In  error 
that  further  comment  upon  them  Is  •unneces- 
sary. But  counsel  Insist  that  Farrell  v.  Hen- 
nesy,  21  Wis.  639,  la  very  similar  In  some  of 
Its  features  to  the  case  before  ns,  and  that 
U  sustains  counsel's  contention.  The  Jury 
brought  in  a  verdict  for  the  plaintiff,  and 
they  were  polled  upon  demand  of  defend- 
ant's coimsel.  One  of  the  Jurymen  answer- 
ed: "It  was  and  is  my  verdict,  but  it  is  con- 
trary to  my  conscience.  I  only  consent  to  It 
because  all  the  rest  have  given  In  to  the 
plaintiff."  The  verdict,  however,  was  receiv- 
ed and  recorded  without  any  objection  by 
the  defendant.  He  subsequently  moved  to 
set  It  aside,  upon  affidavits  showing  the 
above  facts,  and,  upon  his  motion  being  over- 
ruled, appealed  to  the  supreme  court.  Even 
In  the  face  of  the  fact  that  the  verdict  was 
received  and  recorded  absolutely  without  ob- 
jection, that  court  say  they  find  no  little  dif- 
ficulty in  determining  what  should  be  the  ef- 
fect of  a  verdict  received  under  the  circum- 
stances disclosed.  They  finally,  however, 
reach  the  conclusion  that  the  time  to  raise 
an  objection  of  this  nature  is  before  the  ver- 
dict is  received,  and  when  an  opportunity  ex- 
ists for  the  Jury  to  reconsider  their  verdict, 
and,  if  the  objection  is  not  then  taken,  it  is 
waived.  But  they  add  that,  even  though  no  ob- 
jection was  taken  at  the  time  by  the  defeat- 
ed party,  it  was  clearly  the  duty  of  the  court, 
upon  Its  own  motion,  to  have  directed  the. 
Jury  to  retire  and  reconsider  their  verdict 
It  is  a  little  difficult  to  see  how  counsel  for 
defendant  In  error  ilnd  in  this  decision  any 
support  of  their  position,  when  it  points  out 
the  very  method  pursued  by  the  defendant  In 
this  case  as  the  proper  one,  and  declares  the 
objection  waived  by  a  failure  to  adopt  it 
But  there  is  one  other  decision,  in  the  Eng- 
lish case  of  Morrish  v.  Murrey,  13  Mees.  & 
W.  62,  which  defendant  in  error  claims  to  be 
decisive  In  Its  favor.  The  Judge  was  of  the 
opinion  that  one  of  the  defendant's  pleas  was 
•  sufficient  answer  to  the  action,  and  that  It 
was  proved,  and  that  the  Judgment  must  be 
for  the  defendant.  But  he  left  it  to  the  Jury 
to  say  what  amount  of  damages  the  plaintiff 
had  sustained,  so  that,  in  the  event  of  the 
court  being  of  the  opinion  that  the  plea  was 
not  proved,  the  plaintiff  might  enter  judg- 
ment for  the  damages  so  found  by  the  jury. 
This  course  was  unauthorized  by  law,  and 
could  only  be  pursued  by  the  consent  of  the 
parties;  but,  neither  party  offering  any  ob- 
jection, the  Jury  returned  their  verdict  as- 
sessing plaintiff's  damages  at  one  farthing. 
The  court  held  that  the  Judge  was  in  error 
tn  holding  the  plea  sufficient,  and  the  plain- 
tiff insisted  that  she  was  entitled  to  a  new 
trial  on  the  ground  of  misdirection.  But  the 
court  held  that  having  consented  to  the  as- 
aessmpnt  of  the  damages  contingently,  she 


was  precluded  from  insisting  upon  the  mis- 
direction, and  could  only  move  to  enter  a 
verdict  for  the  sum  found  by  the  Jnry.  It  la 
perfectly  apparent  that  this  case,  like  the 
others  referred  to,  is  distinguished  from  the 
one  before  us  by  the  essential  fact  that  the 
unauthorized  act  of  the  court  was  not  object- 
ed to  at  the  time  It  waa  committed.  We 
have  gone  into  great,  and  perhaps  unneces- 
sary, detail  in  the  discussion  of  the  question 
presented.  But  we  have  done  so  out  of  def- 
erence to  the  great  earnestness  and  unques- 
tioned sincerity  with  which  counsel  have 
maintained  the  correctness  of  their  views. 
We  understand  that  the  request  for  a  rehear- 
ing upon  the  ground  that  this  court  erred  In 
holding  the  statute  In  question  to  be  uncon- 
stitutional, Is  no  longer  urged,  the  supreme 
court  of  Colondo  having  since  announced 
the  same  conclusion  in  a  very  able  and  ex- 
haustive opinion  in  the  case  of  City  of  Den- 
ver V.  Hyatt  (Cola  Sup.)  63  Pac.  403.  A  re- 
hearing is  denied. 

POTTEB,  a  J.,  and  KNIGHT,  J^  concur. 


(M  Colo.  A.  1»> 
MONTEZUMA  CATTLE  00.  v.  DAKE.1 
(Court  of  Appeals  of  Colorado.    Feb.  11,  1901.) 

.  JUDOUBNT— RBS  ADJUDIOATA— ACTION— 

DEFENSE. 

Where  six  directors  of  a  corporation  tor 
themselves  as  directors,  and  themselves  and 
others  similarly  sitnated  as  stocicholders,  of 
the  plaintiff  corporation,  sved  defendant,  anoth- 
er director,  alleging  fraadttlent  acts  and  misrep- 
resentations by  him  in  negotiating  a  loan,  and 
aslced  for  an  accounting,  a  decree  in  favor  of 
defendant  is  res  adjudicata  In  a  snlmeqaent  snit 
by  the  corporation  on  the  same  caose  of  action, 
— for  fraad  in  foreclosing  the  chattel  mortgage 
securing  the  loan,  and  for  an  accounting. 

Error  to  district  court,  Arapahoe  connty. 

Action  by  the  Montesuma  Cattle  Company 
against  Alvln  C.  Dake  to  recover  money 
fraudulently  obtained,  and  for  an  account- 
ing. From  a  Judgment  on  the  pleadings  in 
favor  of  defendant  plaintiff  brings  error. 
Affirmed. 

Rogers  Sc  Shafroth  and  George  Rogers,  for 
plaintiff  in  error.  F.  A.  Williams  and  Cass 
B.  Herrlngton,  for  defendant  In  error. 

WILSON,  J.  The  plaintiff  was  a  corpora- 
tion organized  under  the  laws  of  Colorado, 
but  carrying  on  Its  business— that  of  buy- 
ing, selling,  and  raising  cattle— in  the  terri- 
tory of  New  Mexico.  At  the  time  of  the  oc- 
currences which  gave  rise  to  this  contro- 
versj,  defendant  waa,  and  for  a  long  time 
previous  had  been,  a  stockholder  In,  and  one 
of  the  seven  directors  of,  the  corporation. 
The  pleadings  are  of  great  length,  compris- 
ing, as  they  apparently  do,  a  history  of  the 
transactions  of  the  corporation  for  a  period 
of  years;  but  It  Is  not  necessary  to  set  forth 
a  detailed  statement  of  all  the  facts.  In  or- 
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der  that  the  Issues  herein  and  their  deter- 
mination may  be  understood.  It  appears 
that  in  February,  1893,  the  company  became 
involved  in  tinancial  difficulties,  necessitat- 
ing the  borrowing  of  $13,000.  From  this 
circumstance  arose  the  troubles  which  cul- 
minated in  this  suit  The  complaint  alleges 
that  the  defendant  undertook  to  procure, 
and  did  procure,  for  the  company,  a  loan  of 
said  sum  of  money  from  two  persons,  for 
which  it  executed  its  two  promissory  notes, 
indorsed  by  the  directors.  The  plaintiff  al- 
leges that  the  said  several  sums  of  money 
were  in  fact  loaned  by  the  defendant,  and 
the  notes  were  his  property,— a  fact,  how- 
ever, which  was  not  then  known  to  plaintiff. 
It  is  further  alleged  that  upon  the  maturity 
of  the  notes  the  defendant,  with  the  intent 
and  purpose  of  securing  a  benefit  and  ad- 
vantage for  himself  as  against  the  plaintiff, 
represented  to  the  directors  that  the  parties 
to  whom  the  notes  had  been  executed  were 
insisting  upon  payment,  and  urged  the  sell- 
ing of  a  large  number  of  cattle  with  which 
to  make  said  payment;  that  by  reason  of 
said  statements  he  induced  the  plaintiff  to 
sell  to  one  Kinneham  and  one  Keeler  a  large 
number  of  cattle,  but  that  in  truth  and  in 
fact  they  were  merely  representatives  of  the 
defendant,  he  being  in  reality  the  purchaser, 
and  furnishing  the  money  therefor;  that, 
by  reason  of  certain  wrongful  acts  of  de- 
fendant and  his  said  representatives,  the 
plaintiff  received  less  than  it  should  have 
been  paid  for  the  cattle  sold.  It  Is  further 
alleged  that  about  October,  1883,  the  plain- 
tiff, in  pursuance  of  a  demand  by  defendant, 
and  for  the  purpose  of  meeting  its  matured 
obligations,  executed  and  delivered  to  one 
Henry  W.  Green,  for  the  use  and  benefit  of 
said  defendant,  its  promissory  note  for  about 
$11,400,  and,  to  secure  payment  of  the  same, 
also  executed  and  delivered  to  the  said  Green 
a  chattel  mortgage  upon  all  the  cattle  and 
live  stock  owned  by  plaintiff  In  the  territory 
of  New  Mexico,  together  with  a  deed  of  trust 
on  Its  real  estate;  that  at  such  time  the  in- 
debtedness of  the  company  was  in  the  sum 
of  $10,000  only,  being  the  balance  yet  due 
on  the  $13,000  loan;  that,  in  November  fol- 
lowing. Green  assigned  said  note  and  chattel 
mortgage  to  the  defendant'  It  is  further 
alleged  that  in  May,  1804,  defendant  made  a 
pretended  sale  and  transfer  of  said  prom- 
issory note  to  his  nephew,  Lyman  Dake, 
then  living  in  New  Mexico,  but  that  said 
sale  and  transfer  was  collusive  and  color- 
able, for  the  sole  and  only  purpose  of  en- 
abling the  said  defendant  to  make  a  pre- 
tended sale  under  the  chattel  mortgage  of 
the  live  stock  of  the  company  for  his  benefit 
The  complaint  then  alleges  various  acts  on 
the  part  of  the  defendant,  acting  through  his 
nephew,  in  the  manner  of  foreclosure  of 
said  chattel  mortgage,  tending  to  show  that 
the  defendant  had  defrauded  the  company 
by  selliug  and  appropriating  to  his  own  use 
cattle  to  the  value  of  $50,000,  in  disregard 


of  the  rights  of  plaintiff,  and  for  which  be 
had  failed  to  account.  The  plaintiff  demand- 
ed Judgment  for  $100,000;  also  for  an  ac- 
counting of  all  the  property  of  plaintiff  tak- 
en possession  of  by  defendant,  or  In  any- 
wise disposed  of  by  him.  The  answer  set 
up  three  defenses:  First,  denial  of  all  the 
allegations  of  fact  tending  to  show  any  mis- 
representations or  fraudulent  conduct  on  the 
part  of  defendant;  second,  the  plea  of  res 
Judicata;  third,  a  plea  of  another  suit  pend- 
ing in  a  district  court  of  New  Mexico.  Judg- 
ment upon  the  pleadings  was  rendered  in 
favor  of  defendant. 

Only  one  question  is  necessary  to  be  con- 
sidered, and  that  is  the  second  defense,— the 
plea  of  res  Judicata.  This  was  based  upon 
a  suit  instituted  in  February,  1894,  also  in 
the  district  court  of  Arapahoe  county,  Colo., 
the  inrties  to  which  were  William  B.  Palmer 
and  five  others,  who  sued  for  themselves  as 
directors,  and  also  for  themselves  and  all  oth- 
er persons  similarly  situated  as  stockholders, 
of  the  plaintiff  corporation,  as  plaintiffs,  and 
both  the  plaintiff  and  defendant  in  this  suit 
and  Frederick  A.  Williams,  trustee  In  the 
deed  of  trust,  as  defendants.  In  the  com- 
plaint in  this  action  the  plaintiffs  set  forth 
in  greater  detail  the  alleged  fraudulent  acts 
and  misrepresentations  of  defendant  with  ref- 
erence to  the  negotiation  of  the  $13,000  loan, 
which  Is  the  basis  of  the  present  suit,  and 
the  sale  of  cattle  to  make  payments  thereon. 
The  prayer  was:  First,  for  the  appointment 
of  a  receiver  of  the  company's  properly;  sec- 
ond, that  the  note  executed  by  the  corpora- 
tion to  Green,  and  by  Green  transferred  to 
defendant,  together  with  the  chattel  mortgage 
and  deed  of  trust  executed  to  secure  Its  pay- 
ment, should  be  declared  fraudulent  null, 
and  void,  and  delivered  up  to  be  canceled  and 
set  aside,  and  for  a  full  accounting;  third, 
that  an  injunction  issue,  restraining  defend- 
ant from  interfering  with  or  taking  posses- 
sion of  any  of  the  company  property,  or  at- 
tempting to  foreclose  the  note,  chattel  mort- 
gage, or  deed  of -trust;  fourth,  that  Williams, 
trustee,  be  enjoined  from  foreclosing  the  trust 
deed.  The  defendant  corporation  In  such 
suit  filed  Its  separate  answer,  admitting  and 
adopting  the  allegations  of  the  complaint. 
Defendant  Dake  also  filed  a  separate  answer, 
denying,  as  in  this  cause,  the  allegations 
tending  to  show  any  fraud,  misrepresentation, 
or  misconduct  on  his  part  In  response  to 
the  prayer  of  the  complaint,  a  receiver  was 
appointed,  and  a  preliminary  Injunction 
granted.  Soon  after,  the  injunction  was  dis- 
solved; and  in  April,  1894,  defendant  Dake 
filed  a  supplemental  answer,  setting  forth 
that  since  the  dissolution  of  the  injunction  he 
had  sold  and  assigned  the  note  in  controversy 
to  Lyman  H.  Dake  for  a  valuable  considera- 
tion, and  was  no  longer  the  owner  thereof. 
To  this  no  reply  was  made.  Nothing  fur- 
ther seems  to  have  been  done  In  this  cause 
until  1896,  when  final  hearing  was  had,  and 
two  separate  decrees  entered  by  the  court,— 
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one  on  January  18th  and  one  on  February 
27th  of  said  year.  The  Issues,  so  far  as  they 
affected  or  are  connected  with  those  Inrolved 
In  this  suit,  were  found  In  favor  of  the  de- 
fendant Dake. 

In  the  case  at  bar  the  trial  court  based  Ita 
decision  in  favor  of  the  defendant  upon  this 
plea  of  res  Judicata,  and  that  It  was  correct 
In  so  doing  Is,  we  think,  quite  clear.  In  the 
Palmer  suit,  the  corporation,  though  nomi- 
nally a  defendant,  was  in  reality  a  party  plain- 
tiff. The  acts  of  defendant  which  were  com- 
plained of,  If  wrongful  at  all,  were  wrongful 
to  the  entire  corporate  body.  The  plaintiff 
stockholders  were  not  entitled  to,  and  could 
not  have  obtained,  any  relief,  except  that  to 
which  the  corporation  was  entitled.  Any 
judgment  or  decree  In  their  favor  must  nec- 
essarily have  been  for  the  benetlt  of  the  cor- 
poration. Besides,  the  corporation  In  this  in- 
stance filed  Its  answer,  in  which  It  specifically 
adopted  the  allegations  of  the  complaint, 
thereby  making  Itself  a  party  plaintiff.  The 
defendant  Dake  was  the  only  party  in  in- 
terest as  defendant  In  that  suit,  Williams 
having  no  interest  except  as  trustee  for  him. 
The  action  was  therefore  between  the  same 
parties  as  the  case  at  bar.  Even  If  the  cor- 
poration had  not  been,  strictly  speaking,  the 
party  plaintiff,  It  being  In  privity  with  the 
parties  plaintiff,  would  have  been  equally 
bound  with  them  by  a  valid  judgment  in  the 
cause.  Cromwell  v.  Sac  Co.,  9i  U.  S.  351,  24 
L.  Ed.  195;  Kllander  v.  Hoover.  Ill  Ind.  10. 
11  N.  E.  700;  Harmon  v.  Auditor,  123  lU. 
122,  13  N.  B.  101.  So  far,  Uien,  as  parties 
are  concerned,  there  was  In  these  two  cases 
an  Identity  of  parties  Eu£Bclent  to  bring  them 
within  the  rule  governing  a  plea  of  res  judi- 
cata. 

With  reference  to  the  Identity  of  subject- 
matter  and  the  Identity  of  cause  of  action  in 
the  two  suits  there  can,  also,  be  no  question. 
The  subject-matter  was  the  $13,000  indebted- 
ness, the  execution  of  the  Green  note,  the 
chattel  mortgage,  and  the  deed  of  trust  given 
to  secure  the  same,  and  the  alleged  attempt 
or  purpose  to  foreclose  them.  Upon  all  these 
questions  the  court  necessarily  passed  in  the 
hearing  and  determination  of  the  cause  In- 
stituted In  February,  1894,  and  which  is 
pleaded  in  bar  of  this  suit.  Counsel  seek  to 
make  a  distinction,  however,  by  contending 
that  the  issues  In  this  case  concern  only  the 
legality  and  bona  fide  nature  of  the  actions 
of  defendant  Dake  in  foreclosing  the  note  and 
chattel  mortgage,  and  that  these  were  subse- 
quent to  the  matters  and  things  alleged  as 
the  basis  of  the  rights  of  plaintiffs  in  the 
first  suit.  Without  entering  into  an  elaborate 
discussion  of  what  questions  were  embraced 
in  the  two  suits,  it  Is  only  necessary  to  say 
that  the  position  of  counsel  cannot  be  main- 
tained, because  the  matters  and  things  upon 
which  the  plaintiff  here  seeks  to  base  the  is- 
sue might  have  been  raised,  and  should  have 
been  raised  and  adjudicated,  in  the  former 
suit    "A  valid  judgment  is  conclusive  be- 


tween the  parties,  not  only  as  to  such  matters 
as  were  in  fact  determined  in  that  proceed- 
ing, but  as  to  every  other  matter  which  the 
parties  might  have  litigated  as  incident  to  or 
essentially  connected  with  the  subject-matter 
of  the  litigation,  whether  the  same,  as  a  mat- 
ter of  fact,  were  or  were  not  considered." 
Water  Co.  v.  Middangh,  12  Colo.  434,  21  Pae. 
565;  Cromwell  v.  Sac  Co.,  supra;  Harmon  ▼. 
Auditor,  supra.  In  April,  1884,  plaintiff  was 
notiiled  by  the  supplemental  answer  of  de- 
fendant Dake  In '  the  Palmer  suit,  to  which 
it  was  a  party,  that  he  had  transferred  the 
note;  and  this  transfer,  of  course,  carried 
with  it  the  transfer  of  the  mortgage  and 
deed  of  trust  given  to  secure  It.  It  appears, 
also,  upon  plaintiff's  own  allegation  in  its 
complaint,  that  in  pursuance  of  such  transfer 
Lyman  H.  Dake,  acting,  however,  for  de- 
fendant A.  C.  Dake,  who  was  alleged,  not- 
withstanding the  pretended  transfer,  to  have 
still  continued  to  be  the  real  owner  of  the 
note  and  mortgage,  proceeded  in  May,  1894, 
to  foreclose  the  chattel  mortgage.  At  that 
time,  therefore,  defendant  Dake  was  guilty, 
if  at  all,  of  the  fraudulent  and  wrongful  acts 
prejudicial  to  the  rights  and  Interests  of 
plaintiff,  and  then.  If  at  all,  he  wrongfully 
sold  and  appropriated  to  his  own  use  the  cat- 
tle of  plaintiff,  and  without  accounting  there- 
for. Final  hearing  was  not  had,  and  the 
final  decree  was  not  entered  in  the  cause,  un- 
til nearly  two  years  thareafter,  giving  plain- 
tiff ample  time  to  have  presented  and  secured 
an  adjudication  of  these  matters.  That  it 
might  have  done  so,  and  that  it  should  have 
done  so,  is  too  apparent  to  require  discussion, 
because  they  were  part  and  parcel  of  the 
same  transaction.  It  was  a  carrying  out  and 
consummation  of  the  alleged  wrongful  and 
fraudulent  acts  of  defendant  Dake,  if  there 
had  been  any  such.  The  chief  object  of  the 
first  suit  was  to  secure  the  annulling  and  can- 
cellation of  the  chattel  mortgage,  and  cer- 
tainly there  should  have  come  within  the 
scope  of  this  suit  any  acts  threatened  or  done 
under  or  by  virtue  of  the  mortgage  so  alleg- 
ed to  be  fraudulent.  The  rule,  supported  by 
reason  and  authority,  is  that  a  judgment 
should  settle  the  rights  of  the  parties  with 
reference  to  the  subject-matter  of  the  suit  as 
existing  at  the  time  of  the  trial  and  Judg- 
ment School  Dist  V.  Hart,  3  Wyo.  563,  27 
Pac.  919,  29  Pac.  741.  'Again,  and  as  con- 
clusive of  the  position  which  we  have  taken 
that  the  plea  of  res  judicata  was  properly 
sustained,  an  accounting  was  prayed  in  the 
first  suit,  as  well  as  In  the  one  at  bar,  of  ail 
the  property  of  plaintiff  taken  possession  of 
or  disposed  of  by  defendant  According  to 
plaintiff's  own  theory  of  the  present  action. 
It  is  based  upon  the  wrongful  taking  posses- 
sion of  and  disposal  of  plaintiffs  property  by 
the  defendant  long  prior  to  the  determination 
of  the  first  suit.  These  were  certainly  proper 
matters  for  an  accounting,  and  should  then 
have  been  presented  to  the  court;  and,  such 
not  having  been  done,  they  are  barred  from 
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tortlter  consideration  by  the  Judgment  in  that 
case.  Hodges  t.  Bullock,  15  R.  I.  592,  10  AU. 
613;  Httes  v.  Irvine's  Adm'r,  13  Ohio  St 
283;  In  re  Helfenstein's  Estate,  135  Fa.  St. 
293,  20  AtL  151. 

It  seems  to  us  quite  clear  that  every  ques- 
tion now  raised  was  raised  and  adjudicated 
In  the  former  suit,  or  could  and  should  have 
been  so  raised  and  adjudicated.  The  Judg- 
ment Is  therefore  correct,  and  will  be  afflrmr 
ed.    AtUrmed. 


(IE  Colo.  A.  415) 

VENXER  et  al.  r.  DENVER  UNION  WATER 

CO.i 
(Court  of  Appeals  of  Colorado.    Sept.  10,  1900.) 

APPKAL— PARTIES— MORTQAOKS  —  FORECLO- 
SURE—VALIDITY—COLLATERAL. ATTACK  — 
RIGHTS  OF  PURCHASER— FOREIGN  CORPORA- 
TION—PROCESS— SERVICE. 

1.  Under  Onde,  {  400,  proTiding  that  In  case 
of  judgment  aKoinst  two  or  more  persons  any 
one  of  tbem  mny  appeal,  and  may  use  the 
names  of  the  others  if  necessary,  the  names  of 

Sarties  whose  interests  are  not  affected  by  a 
ecree  aguinst  them  need  not  be  used  in  an  ap- 
peal taken  by  the  real  and  only  party  in  Inter- 
est. 

2.  A  foreclosure  decree  and  all  subsequent 
proceedings  based  thereon  are  void  and  sub- 
ject to  collateral  attaclc  when  it  appears  from 
the  face  of  the  record  that  the  court  was  with- 
out jurisdiction  to  render  it. 

3.  A  foreclosure  decree  is  vdd  for  want  of  jn- 
risdictlon  so  far  as  it  affects  property  not  men- 
tioned In  the  pleadings,  nor  embraced  In  the 
mortentre  snngnt  to  be  foreclosed. 

4.  Evidence  showing  that  substitnted  service 
of  process  is  not  valid  is  properly  excluded  as 
immaterial  wlien  the  invalidity  is  shown  by  the 
return  of  service. 

5.  Gen.  St.  §  260,  requires  every  foreign  co^ 
poration  to  designate  an  agent  or  agents  in  the 
state  on  whom  process  may  be  served;  and 
Mills'  Ann.  Code,  |  3S,  requires  service  to  be 
made  on  such  corporation  by  delivering  a  copy 
of  the  summons  to  its  agent  in  the  county,  and, 
if  no  such  agent  shall  be  found,  then  by  deliv- 
ering a  copy  to  a  stockholder.  Held  that,  in 
order  to  give  the  court  jurisdiction  over  a  for- 
eign corporation  when  the  service  is  bad  on  an 
agent,  the  return  of  service  must  show  service 
on  an  agent  on  whom  service  is  authorized,  in- 
stead of  on  an  officer  of  the  corporation,  and 
where  service  is  had  on  a  stockholder  the  return 
must  show  that  no  agent  could  he  found. 

6.  A  decree  in  foreclosure  is  void  when  it 
appears  from  the  face  of  the  record  that  the 
only  party  against  whom  a  foreclosure  could  be 
hna  was  not  within  the  Jurisdiction  of  the 
court. 

7.  Records  in  foreclosure  proceedings  showing 
that  the  court  bad  no  jurisdiction  of  the  sub- 
ject-matter and  the  party  against  whom  a  de- 
cree conid  be  rendered  are  admissible  to  show 
that  the  decree  and  the  subsequent  proceedings 
based  thereon  are  invalid. 

8.  Since  the  grantee  of  purchasers  at  a  void 
foreclosure  sale  has  no  title  to  the  premises, 
he  cannot  maintain  a  suit  to  remove  a  cloud  on 
title;  but  since  he  succeeds  to  all  the  rights  of 
the  purchasers,  including  the  rights  and  reme- 
dies of  the  mortgagees,  he  can  maintain  a  suit 
to  cancel  an  instrument  which  constitutes  an 
apparently  prior  incumbrance. 

Appeal  from  district  court,  Arapahoe  coun- 


ty. 
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Action  by  the  Denver  Union  Water  Com- 
pany against  Clarence  H.  Venner  and  others. 
From  a  Judgment  for  plaintiff,  defendant 
Venner  appeals.    Reversed. 

Teaman  &  Gove  and  Henry  B.  Babb,  for 
appellant  Wolcott  &  Vaile  and  Wm.  W. 
Field,  for  appellee. 

THOMSON,  3.    On  the  1st  day  of  October, 

1889,  the  Mountain  Water  Company  executed 
40  bonds,  by  each  of  which  It  promised  to  pay 
the  bearer  on  the  Ist  day  of  July,  19U9,  the 
sum  of  $1,000,  with  Interest  from  date,  pay- 
able on  the  Ist  days  of  January  and  July  of 
each  year  until  maturity,  and,  to  secure  the 
payment  of  the  bonds  and  interest  executed 
to  John  L.  McNeil  and  the  acting  sheriff  of 
Arapahoe  county,  as  trustees,  a  mortgage  of 
all  Its  real  estate  and  all  its  other  property 
and  rights,  including  its  franchises.  These 
bonds-  were  duly  Issued  and  sold,  and  In  the 
year  1890  were  the  property  of  a  firm  called 
0.  H.  Venner  &  Co.  This  firm  was  after- 
wards dissolved,  and  the  bonds  passed  into 
the  possession  of  a  new  Arm  of  the  same 
name,  and  upon  the  dissolution  of  the  latter 
Brm,  In  18U2,  came  Into  the  bands  of  Clarence 
H.  Venner.    On  the  15th  day  of  November, 

1890,  the  Mountain  Water  Company  conveyed 
all  Its  property,  real  and  personal,  and  all  Its 
franchises  and  rights,  to  the  Denver  City 
Waterworks  Company,  which  latter  company 
at  the  same  time  received  a  conveyance  of 
the  property  of  the  Denver  Water  Company, 
subject  to  a  mortgage  to  tbe  Farmers'  Loan  & 
Trust  Company  to  secure  the  payment  of  2,- 
009  bonds  executed  by  it  for  (1.000  each.  On 
the  same  day  flie  Denver  City  Waterworks 
Company  executed  Its  mortgage  to  the  Central 
Trust  Company  of  New  York,  as  trustee,  to 
secure  the  payment  of  Its  7,000  bonds,  of  $1,- 
000  each,  of  which  1,288  were  afterwards 
sold.  On  the  28th  day  of  April,  18U1,  the 
Denver  City  Waterworks  Company  sold  and 
conveyed  all  of  Its  property,  including  the 
property  conveyed  to  It  by  the  Mountain  Wa- 
ter Company,  to  the  American  Waterworks 
Company,  a  corporation  organized  under  the 
laws  of  New  Jersey.  On  tbe  15th  day  of  Jan- 
uary, 1892,  default  having  been  made  by  the 
Denver  Water  Company  In  the  payment  of 
the  Interest  on  Its  bonds,  and  certain  other 
corporations,  whose  property  bad  been  acquir- 
ed by  tbe  Denver  Water  Company,  being  also 
In  default  in  the  payment  of  interest  secured 
by  mortgages  executed  by  them,  separate 
proceedings  for  foreclosure  were.  Instituted 
against  those  corporations  and  the  Denver 
Water  Company,  which  suits  were  afterwards 
consolidated  Into  one  action,  numbered  16.^49; 
and,  the  Denver  City  Waterworks  Company 
having  also  made  default  in  the  payment  of 
the  interest  due  on  Its  bonds,  suit  for  fore- 
closure was  brought  against  It  and  Its  gran- 
tee, the  American  Waterworks  Company, 
which  suit  was  numbered  17,476.  In  the  con- 
solidated action  numbered  16,249  the  trusieei 
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named  in  the  several  mortgages  were  parties 
plalntifl,  and  the  Denver  City  Water  Com- 
pany, the  Denver  City  Irrigation  &  Water 
Company,  the  Domestic  Water  Company,  the 
Denver  Water  Company,  the  Denver  City  Wa- 
terworks Company,  the  American  Waterworks 
Company,  the  Central  Trust  Company  of  New 
York,  and  certain  individuals  were  parties  de- 
fendant; and  In  action  numbered  17,476  the 
Central  Trust  Company  of  New  York  was 
plaintiff,  and  the  Denver  City  Waterworks 
Company  and  the  American  Waterworks  Com- 
pany were  defendants.  In  case  No.  16,^9, 
after  the  consolidation  of  which  mention  has 
been  made,  an  amended  complaint  was  filed, 
which  was  the  starting  point  of  the  sut>se- 
quent  proceedings  in  the  case.  This  com- 
plaint alleged  the  purchase  by  the  Penver 
Water  Company  of  the  property  and  fran- 
chises of  the  Denver  City  Water  Company, 
the  Domestic  Water  Company,  and  the  Den- 
ver Oity  Irrigation  &  Water  Company,  and 
the  assumption  by  it  of  the  bonds  issued  by 
those  companies,  Qie  acquisition  by  the  Denver 
City  Waterworks  Compady  of  the  title  of  the 
Denver  Water  Company  In  the  several  prop- 
erties, the  execution  by  the  Denver  City  Water- 
works Company  of  its  mortgage  to  the  Central 
Trust  Company,  and  the  transfer  of  all  ita 
property  and  rights  to  the  American  Water- 
works Company.  The  prayer  of  the  amended 
complaint  was  that  an  account  be  taken  of 
the  outstanding  and  unpaid  bonds  and  cou- 
pons of  the  Denver  Water  Company,  the  Do- 
mestic Water  Company,  the  Denver  City  Wa- 
ter Company,  and  the  Denver  City  Irrigation 
&  Water  Company,  and  that  the  property  de- 
scribed in  the  several  mortgages  executed  by 
those  companies  be  sold  for  the  payment  of 
the  indebtedness.  In  this  complaint  there 
was  no  mention  of  or  allusion  to  the  bonds  or 
mortgage  executed  by  the  Moimtain  Water 
Company,  or  the  property  described  in  its 
mortgage,  and  neither  that  company  nor  either 
of  its  trustees  was  a  party  to  the  suit.  The 
defendants  entered  no  appearance  to  the  ac- 
tion, and  Judgment  went  against  tbem  by  de- 
fault The  decree,  which  was  entered  July 
20,  1893,  followed  the  prayer  of  the  complaint, 
and  concluded  as  follows:  "That  any  party 
to  this  proceeding  may  apply  to  the  court  for 
further  orders  and  directions  at  the  foot  of 
this  decree  to  correct  any  error  or  to  supply 
any  omission  that  may  be  discovered,  and  for 
any  proper  purpose  necessary  to  protect  the 
rights  of  each  and  all  of  the  parties  thereto, 
and  that  on  the  adjournment  of  the  present 
term  of  this  court  the  said  cause  shall  stand 
continued  until  the  next  term  of  this  court; 
the  court  reserving  full  and  complete  jurisdic- 
tion over  this  cause  until  the  sale  of  the  prop- 
erty herein  provided  for,  and  the  approval  and 
consummation  of  such  sale  by  this  court." 
Afterwards,  on  the  29th  day  of  March,  1894, 
on  motion  of  the  plaintiffs,  an  addition  was 
made  to  the  decree,  providing  for  the  sale  of 
the  property  described  In  the  mortgage  execut- 
ed by  the  Mountain  Water  Company.    In  ao- 


tlon  num1}ered  17,476  tbe  foUowlng  was  the 
return  of  service  of  summons:  "State  of 
Colorado,  County  of  Arapahoe — ss.:  iSamuel  N. 
Mitchell,  being  first  duly  sworn,  deposes  and 
says:  That  he  is  over  the  age  of  eigbteai 
years,  and  that  he  is  not  a  party  to  the  wltb- 
In-entitled  actloiL  That  he  personally  seired 
the  within  summons  upon  the  defendants 
within  named,  as  follows:  That  la  to  say, 
by  delivering  a  copy  thereof  to  Clarence  U. 
Venner,  vice  president  of  the  American  Water- 
worlcs  Company,  at  Denver,  in  the  oonnty 
aforesaid,  on  November  5,  1892,  and  by  de- 
livering a  copy  thereof  to  William  P.  Bobls- 
son,  president  of  the  Denver  City  Waterworks 
Company,  at  Denver,  as  aforesaid,  on  this 
November  12,  1892.  And  that  at  the  time  of 
said  service  he  also  delivered  to  the  said  Clar- 
ence H.  Venner  and  the  said  William  P.  Bol>- 
inson,  respectively,  a  copy  of  the  complaint 
In  the  withln-entitled  action.  And  further 
affiant  saith  not  (Signed]  Samuel  N.  Mitch- 
ell." There  was  no  appearance  to  this  suit 
by  the  defendants,  or  either  of  tbem,  and  judg- 
ment was  taken  against  them  by  defaolt 
The  decree  provided  for  the  sale  of  tbe  prop- 
erty which  had  been  transferred  to  tbe  Amer- 
ican Waterworlos  Company,  including  the 
property  described  in  the  mortgage  executed 
by  the  Mountain  Water  Company.  In  pursu- 
ance of  the  two  decrees,  and  in  accordance 
with  their  terms,  a  sale  was  made  of  all  the 
property  which  they  described,  and  for  the 
sale  of  which  they  provided,  Indudlng  tbe 
property  embraced  hi  the  Mountain  Water 
Company's  mortgage.  The  Denver  Union 
Water  Company,  a  corporation,  claiming  to  be 
the  owner  of  the  property  so  sold,  instituted 
this  proceeding  to  obtain  a  cancellation  of  the 
mortgage  executed  by  the  Mountain  Water 
Company  to  John  L.  McNeil  and  the  acting 
sherifT  of  Arapahoe  county,  trustees.  Those 
trustees  were  joined  with  Clarence  U.  Venner 
as  defendants.  The  complaint  alleged  the 
execution  of  the  several  mortgages  we  have 
mentioned;  traced  the  titles  to  the  property 
which  they  described  Into  the  American  Wa- 
terworks Company;  set  forth  the  proceedings 
for  foreclosure,  the  resultant  decrees,  and  the 
sale;  averred  the  conveyance  of  tbe  property 
to  the  plaintifT  by  the  grantee  of  the  purchaser 
at  the  judicial  sale;  alleged  that  the  defendant 
Venner  possessed,  and  claimed  to  be  the  owner 
of,  the  bonds  to  secure  which  the  Mountain 
Water  Company's  mortgage  was  given;  and 
stated  that  the  bonds  bad  been  fnily  paid. 
The  answer  of  Venner  denied  the  alleged 
title  of  the  plaintiff,  denied  payment  of  the 
bonds,  and  averred  ownership  and  posaeasiaB 
of  the  bonds  in  him.  The  defendant  McNeil 
answered,  disclaiming  any  interest  In  the  suit: 
and  William  K.  Burchtnell,  the  acting  aheriiZ, 
made  default  A  decree  was  rendered  in  ac- 
cordance with  the  prayer  of  the  complaint 
and  the  defendant  Venner  appealed. 

In  behalf  of  the  plaintiff  the  point  Is  made 
that  because  the  appeal  was  taken  by  Ven- 
ner alone,  It  cannot  be  entertained.    Bertioa 
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400  of  the  Code  provides  that.  In  case  of  a 
Judgment  against  two  or  more  persons,  any 
one  of  them  may  appeal,  and  may  use  the 
names  of  the  others  if  necessary.  This  au- 
thorized the  appeal  by  Venner,  and  bis  ap- 
peal stayed  all  proceedings  on  the  Judgment. 
McCoy  T.  Wilson,  8  Colo.  335,  7  Pac.  298. 
Tenner  was  the  real  and  only  party  In  Inter- 
est The  others  were  merely  trustees,  to 
whom  it  was  a  matter  of  silpreme  indiffer- 
ence what  decree  should  be  rendered.  A. 
Judgment  for  either  side  could  not  possibly 
affect  any  Interest  of  theirs,  there  was  noth- 
ing which  required  an  appeal  by  them,  and 
the  use  of  their  names  by  Venner.  was  un- 
necessary. 

The  ralldity  of  the  decrees  Is  brought  Into 
qnestlmi  by  the  defendant  But  it  Is  con- 
tended for  the  plaintiff  that  the  proceedings 
under  which  the  sale  was  made  are  not  prop- 
erly subject  to  Investigation  In  this  suit 
and  tb»t  the  defendant  cannot  legally  be 
permitted  to  go  behind  the  deed  made  pur- 
suant to  the  decrees.  But  the  effect  of  the 
deed  ts  dependent  upon  the  decrees.  It  has  no 
validity  except  what  it  derives  fi-om  them, 
and,  therefore,  to  determine  its  character, 
they  must  be  examined.  It  is  unquestionably 
true,  as  plaintiff  contends,  that  the  Judgment 
of  a  court  of  competent  Jurisdiction,  so  long 
aa  It  stands  in  full  force  and  unreversed,  can- 
not be  impeached  In  any  collateral  proceed- 
ing on  account  of  mere  errors  or  irregularities 
not  going  to  the  Jurisdlctloo.  And  it  Is  also 
true,  where  the  Jurisdiction  of  the  court  de- 
pends upon  facts  not  appearing  in  the  record, 
the  existence  of  such  facts  will  be  presumed, 
and  evidence  dehors  the  record  is  Incompe- 
tent, collaterally,  to  rebut  the  presumption. 
But  It  Is  equally  true  that  if,  upon  the  face 
of  the  record,  the  court  was  without  Juris- 
dlctl<m  to  proceed,  its  Judgment  Is  a  nullity, 
all  subsequent  proceedings  which  derive  their 
authority  from  the  Judgment  are  void,  and 
the  invalidity  of  the  Judgment  as  well .  as 
the  proceedings  following  it  may  be  shown 
whenever  and  wherever  they  are  asserted  as 
the  foundation  of  a  right  In  the  language 
of  the  court  In  Thompson  v.  Tolmle,  2  Pet 
157,  7  U  Ed.  381,  "If  there  is  a  total  want  of 
Jurisdiction,  the  proceedings  are  void  and  a 
mere  nullity,  and  confer  no  right  and  afford 
no  Jurisdiction,  and  may  be  rejected  when 
collaterally  drawn  in  question."  The  objec- 
tions made  to  these  decrees  go  directly  to 
their  validity.  It  Is  not  mere  irregularities 
or  errors  of  which  complaint  is  made.  The 
Jurisdiction  of  the  court  to  render  the  de- 
crees is  denied.  This  question  of  Jurisdic- 
tion must  therefore  be  Investigated,  and  the 
Investigation  must  be  confined  to  the  dis- 
closures made  by  the  record. 

The  defendant  for  the  purpose  of  showing 
the  want  of  Jurisdiction  in  the  court  sought 
to  Introduce  in  evidence  the  amended  com- 
plaint In  the  consolidated  action  numbered 
10,240,  and  the  original  and  amended  decree 
In  the  case,  and  also  offered  Tie  return  of 


service  in  case  numbered  17,476,  but  the  pro- 
posed evidence  was  rejected  as  immaterial. 
It  has,  however,  been  preserved,  and  Is  be- 
fore us.  The  question  raised  with  reference 
to  case  16,249,  as  to  the  power  of  the  court 
after  the  lapse  of  the  term,  to  amend  its  de- 
cree by  incorporating  into  It  an  additional 
Judgment,  does  not  require  dedsioa  We  do 
not  undertake  to  say  that  the  position  of  the 
defendant  that  the  amendment  as  made,  wax 
without  support  from  the  reservation  of  Ju- 
risdiction contained  in  the  decree  as  origin- 
ally entered,  and  was  without  authority  of 
law,  is  untenable;  but  the  conclusion  we 
have  reached  makes  it  immaterial  whether 
the  order  for  the  sale  of  the  Mountain  Water 
Company's  property  was  contained  In  the  de- 
cree originally,  or  was  Introduced  Into  It 
afterwards.  The  amended  complaint  which 
the  consolidation  of  the  different  suits  Into 
the  one  action.  No.  16,^8,  rendered  neces- 
sary, and  which  was  the  only  pleading  by 
"which  the  subsequent  proceedings  could  be 
guided,  sought  the  foreclosure  of  the  mort- 
gage executed  by  the  Denver  Water  Com- 
pany, and,  as  that  company  had  become  the 
owner  of  the  properties  of  other  corporations, 
and  bad  assumed  their  indebtedness,  the 
charging  of  that  Indebtedness  against  the  en- 
tire property  of  the  Denver  Water  Company. 
None  of  the  mortgages,  either  of  the  Denver 
Water  Company  or  of  the  companies  whose 
properties  it  had  acquired,  embraced  the 
property  mortgaged  by  the  Mountain  Water 
Company.  That  property  was  never  owned 
by  any  of  those  companies,  it  was  not  men- 
tioned in  the  complaint  aud  no  relief  was 
sought  in  relation  to  It.  There  was  not  a 
word  in  any  of  those  mortgages,  nor  an  alle- 
gation in  the  complaint  which  would  au- 
thorize an  allusion  to  that  property  In  the 
decree.  In  ordering  it  to  l)e  sold,  the  court 
went  entirely  outside  of  the  case  before  it 
The  Denver  City  Waterworl>.s  Company  and 
the  American  Waterworks  Company  were 
parties  defendant  The  entire  property  In- 
volved In  the  suit  had  been  conveyed  to  the 
Denver  City  Company,  and  by  It  to  the 
American  Company.  The  former  had  also 
acquired  title  to  the  Mountain  Water  Com- 
pany's property,  and  had  transferred  it  to 
the  latter.  The  Denver  City  Company  was 
not  a  necessary  party,  because  Its  title  had 
been  devested,  and  it  was  without  interest; 
but  the  American  Company  was  a  necessary 
party,  because  it  owned  the  equity  of  re- 
demption, and  that  could  not  be  barred  In  a 
proceeding  to  which  it  was  not  a  party.  It 
was  made  a  party  to  extinguish  its  equity  in 
the  property  upon  which  foreclosure  was 
sought  and  no  other,  and  the  Judgment  could 
operate  upon  It  only  in  relation  to  that  prop- 
erty. That  it  also  owned  the  property  of  the 
Mountain  Water  Company  is  immaterial. 
The  property  of  the  latter  company  was  not 
embraced  in  the  proceeding,  it  had  not  been 
brought  within  the  Jurisdiction  of  the  court, 
and  there  was  no  power  lu  the  court  to  make 
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any  order  affecting  It  Corwithe  v.  Grifflng, 
21  Barb.  9;  Muuday  v.  Vail,  34  N.  J.  Law, 
418;  Reynolds  v.  Stockton.  43  N.  J.  Eq.  211. 
10  Atl.  385;  Dunlap  v.  SouUierlln,  63  Tex.  38; 
Keynolds  v.  Stockton,  140  U.  S.  254,  11  Sup. 
Ct  773,  35  L.  Ed.  464;  GUle  v.  Emmons.  58 
Kan.  lis,  48  Pac.  660;  Hume  y.  Robinson, 
23  Colo.  359,  47  Pac.  271;  Jansen  t.  Hyde,  8 
Colo.  App.  38,  44  Pac.  760;  Freem.  Judgm. 
{  130. 

In  suit  numbered  17,476,  service  of  sum- 
mons was  attempted  to  be  made  upon  the 
American  Waterworks  Company  by  deliver- 
ing a  copy  of  tbe  summons  to  Clarence  H. 
Venncr,  who  was  described  in  the  return  as 
vice  president  of  the  company.  It  Is  pro- 
vided by  our  statute  concerning  corporations 
that  foreign  corporations  shall,  before  they 
are  authorized  or  permitted  to  do  business 
In  this  state,  make  and  file  a  certificate,  sign- 
ed by  the  president  and  secretary  of  such 
corporation,  duly  acknowledged,  with  the 
secretary  of  the  state,  and  In  the  office  of 
the  recorder  of  deeds  of  the  county  In  which 
such  business  is  carried  on,  designating  the 
principal  place  where  the  business  of  such 
corporation  shall  be  carried  on  in  this  state, 
and  an  authorized  agent  or  agents  in  this 
state,  residing  at  its  principal  place  of  busi- 
ness, upon  whom  process  may  be  served. 
Gen.  St  S  260.  The  law  further  provides 
that,  In  an  action  against  a  foreign  corpo- 
ration doing  business  within  this  state,  the 
summons  shaii  be  served  by  delivering  a 
copy  to  any  agent  of  such  corporation  found 
in  the  county  in  which  the  action  Is  brought, 
and.  If  no  such  agent  shall  be  found  in  such 
county,  then  by  delivering  a  copy  of  the 
summons  to  any  stockholder  who  may  be 
found  In  that  county.  Mills'  Ann.  Code,  | 
38.  The  American  Waterworks  Company 
was  a  foreign  corporation  doing  business  in 
this  state.  It  was  organized  under  the  laws . 
of  New  Jersey.  Service  of  summons  could 
therefore  be  made  upon  it  only  by  the  deliv- 
ery of  a  copy  of  the  writ  to  an  agent  of 
the  corporation  found  in  the  county  of  the 
suit,  or  to  a  stockholder  in  that  county,  if 
such  agent  should  not  be  found.  In  this 
case,  as  shown  by  the  return,  the  service 
was  made  upon  Venner,  not  as  a  stockhold- 
er, but  as  vice  president,  and  the  return  did 
not  show  that  no  agent  of  the  corporation 
could  be  found  in  Arapahoe  county.  It  is 
only  in  the  event  that  no  agent  is  found  in 
the  county  that  service  may  be  had  upon  a 
stockholder.  But  under  no  condition  would 
service  upon  the  vice  president  of  a  foreign 
corporation  satisfy  the  requirements  of  the 
statute.  Venner  may  or  may  not  have  been 
a  stockholder.  There  Is  nothing  in  the  rec- 
ord to  indicate  whether  he  was  or  not.  But 
service  upon  him  as  vice  president  was  not 
service  upon  him  as  a  stockholder,  so  that, 
if  the  return  were  otherwise  sufficient,  it 
would  not  show  valid  service.  But,  If  the 
service  had  been  upon  Venner  as  a  stock- 
holder, the  court  -would  stiU  have  bad  no 


Jurisdiction  of  the  American  Waterwcrlcs 
Company.  There  could  be  no  service  upon 
a  stockholder,  except  upon  a  failure  to  find 
an  agent  in  the  county.  The  defendant  of- 
fered, and  was  refused  permission,  to  prove 
that  when  the  attempt  was  made  to  serve 
the  summons  the  company  had  an  authorized 
agent  In  Arapahoe  county,— the  county  In 
which  the  suit  was  brought,— duly  appointed 
in  compliance  with  the  statute,  upon  whom 
pro<*es8  might  have  been  served.  In  view 
of  the  contents  of  the  return,  the  evidence 
offered  waa  Immaterial,  and  the  court  com- 
mitted no  error  In  excluding  it  Where  8ui>- 
stltuted  service  is  authorized.  It  is  sufficient 
to  give  the  court  Jurisdiction  only  where 
the  condition  upon  which  It  is  peiTnlssIble 
exists;  and  the  existence  of  the  condition 
Is  not  to  be  Inferred,  but  must  appear  by 
affirmative  statement  in  the  return.  Alex- 
andria V.  Fairfax.  95  U.  S-  774,  24  L.  Ed. 
583;  Settlemier  v.  Sullivan.  97  U.  S.  444.  24 
U  Ed.  1110;  TruUenger  v.  Todd,  5  Or.  36: 
Mining  Co.  v.  Frost  15  Colo.  310.  25  Pac. 
006.  In  a  suit  against  a  foreign  corporation, 
service  mUst  be  made  upon  it  by  delivering 
a  copy  of  the  summons  to  its  agent  found 
within  the  county  where  the  action  Is 
brought;  and  It  is  only  in  case  such  agent 
Is  not  found  within  the  county  that  substi- 
tuted service  is  valid.  Service  upon  a  stock- 
holder, unless  there  is  a  failure  to  find  the 
agent.  Is  a  nullity.  The  return  of  service  is 
not  aided  by  presumption.  And,  to  give  the 
court  Jurisdiction  where  service  is  had  upon 
a  stockholder,  the  return  must  show  that  no 
agent  of  the  corporation  could  be  found 
within  the  county.  Even  on  the  supposition 
that  Venner  was  served  as  a  stockholder, 
the -return  sets  forth  no  reason  why  a  copy 
of  the  summons  was  given  to  him.  For 
aught  that  it  indicates,  the  proper  agent  of 
the  company  migiit  readily  have  been  found 
In  tlie  county.  The  return  says  nothing 
about  an  agent  and  does  not  purport  or  pre- 
tend to  show  the  existence  of  the  condition 
upon  which  alone  substituted  service  is  au- 
thorized. Jurisdiction  of  the  person  of  a  de- 
fendant If  there  is  no  appearance  by  him, 
dei)ends  upon  the  service  of  the  summons, 
and  the  fact  and  manner  of  the  service  must 
be  stated  In  the  return.  It  appears  from 
this  return  that  there  was  no-  legal  service 
of  summons  upon  the  American  Waterworks 
Company.  It  also  appears  from  the  record 
that  no  appearance  to  the  action  was  made 
by  tliat  company;  hence  it  was  not  within 
the  Jurisdiction  of  the  court  and  the  Judg- 
ment was,  as  to  it  a  nullity.  Great  Wes- 
tern Min.  Co.  V.  Woodmas  of  Alston  Min. 
Co.,  12  Colo.  46,  20  Pac.  771.  As  it  was  the 
only  defendant  against  whom  a  foreclosure 
could  be  had,  the  decree  was  void. 

The  record  in  case  No.  16,249  and  the  re- 
turn in  case  No.  17,476  were  legitimate  and 
proper  evidence,  and  the  court  erred  in  re- 
fu.sing  to  receive  them.  They  showed  that 
in  so  far  as  the  propeily  in  question  is  con- 
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cerned,— and  the  title  to  no  other  Is  Involved 
in  this  suit,— the  court  in  case  No.  16,249 
had  no  jurisdiction  of  the  subject-matter; 
that  In  case  No.  17,476  it  had  no  jurisdiction 
of  the  defendant;  and  that  hence  the  order 
in  each  case  for  the  sale  of  this  property, 
the  sale  itself,  and  tlie  deeds  which  follow- 
ed the  sale  were  nullities. 

There  Is  some  controversy  between  the  par- 
ties as  to  whether  this  is  a  proceeding  in 
equity  to  remove  a  cloud  upon  title,  or  an 
action  under  the  Code  to  quiet  title.  We  are 
clearly  of  the  opinion  that  it  is  the  former, 
and  not  the  latter.  The  action  given  by  the 
Code  Is  brought  by  the  person  in  possession 
against  another  person  who  claims  an  estate 
in  the  land.  Mills'  Ann.  Code,  §  255.  We  do 
not  think  that  a  mortgage  represents  an  es- 
tate In  land,  within  the  meaning  of  that  sec- 
tion. But  be  this  as  it  may,  the  complaint 
before  us  is  a  carefully  -prepared  and  elabo- 
rate bill  in  equity  praying  a  decree  that  the 
alleged  title  of  the  plaintiff  be  relieved  from 
the  apparent  but  fictitious  lien  of  a  mortgage. 
However,  for  any  purpose  of  the  present  dis- 
cussion, the  result  is  the  same  whether  the 
proceeding  is  in  equity  or  under  the  Code. 
Title  in  tlie  plaintiff  is  essential  to  the  main- 
tenance by  him  of  a  suit  in  equity  for  the  re- 
moval of  a  cloud.  Orton  v.  Smith,  18  How. 
263,  15  L.  Ed.  393;  Walton  v.  Perkins,  28 
Minn.  413,  10  N.  W.  424.  And,  to  maintain 
the  statutory  action,  the  plaintiff  must  aver 
and  prove  title  in  himself.  Wall  v.  Magnes, 
17  Colo.  476,  30  Pac.  66;  Amter  v.  Conlon, 
22  Colo.  150,  43  Pac.  1002;  Walker  v.  Pogue. 
2  Oolo.  App.  149,  29  Pac.  1017;  Stark  v. 
Starrs,  6  WaU.  402,  18  L.  Ed.  925.  The  pro- 
ceeding under  which  the  plaintiff  claims  being 
void,  it  had  no  title.  In  so  far  as  it  was  con- 
cerned, there  could  be  no  cloud,  because  it 
was  without  title  to  be  affected  by  a  doud. 
It  was,  therefore,  not  in  a  situation  to  main- 
tain tills  suit,  unless  another  position  which 
It  has  recently  taken  can  be  sustained.  In 
its  behalf  it  is  urged  that,  if  the  sales  In 
pursuance  of  the  foreclosure  proceedings  fail- 
ed to  pass  title  to  the  purchaser,  yet  they 
operated  as  an  equitable  assignment  of  the 
mortgages,  and  subrogated  the  purchasers  to 
all  the  rights  of  the  mortgagees.  The  prin- 
ciple Invoked  is  established  beyond  contro- 
versy. Payment  of  the  debt  secured,  by  a 
person  sustaining  certain  relations  to  the 
mortgaged  premises,  or  to  the  mortgage,  or 
to  the  persons  Interested,  operates  in  equity 
as  an  assignment  of  the  mortgage  to  him.  An 
intruder  or  a  volunteer  cannot,  by  payment, 
make  himself  an  equitable  assignee;  but, 
where  the  situation  of  a  party  with  respect 
to  the  property  or  the  security  is  such  that 
the  payment  is  "an  equitably  necessary  or 
proper  means  of  protecting  his  Interests 
against  possible  loss  or  Injury,"  the  transac- 
tion is  regarded  as  an  assignment.  3  Pom. 
Eq.  Jur.  §1  1211,  1212.  We  do  not  under- 
stand from  the  arguments  that  counsel  of 
cither  party  dissent  from  this  general  state- 


ment. The  question,  on  opposing  sides  of 
which  they  have  ranged  themselves,  is  wheth- 
er these  purchasers  sustained  such  relations 
to  the  subject-matter  of  the  foreclosure  pro- 
ceedings, or  to  the  mortgages,  or  to  the  par- 
ties, that  in  virtue  of  their  purchase  at  the 
foreclosure  sales  they  are  entitled  to  subro- 
gation. The  contention  for  the  defendant  is 
that  the  sales,  being  nullities,  bad  no  effect 
whatever;  that  they  did  not  operate  as  as- 
signments of  the  mortgages;  and  that  the 
purchasers  were  therefore  mere  strangers, 
entitled  to  no  consideration.  Let  us  look  Into 
this.  The  sales  purported  to  be  judicial  sales.. 
The  grantors  of  the  plaintiff  attended  them, 
and,  as  the  highest  and  best  bidders,  the 
property  was  struck  off  to  them.  They  paid 
their  money  and  received  their  deeds.  We 
are  bound  to  presume  that  they  made  their 
bids  in  good  faith,  and  parted  with  their 
money  and  received  their  deeds  supposing 
that  they  were  acquiring  a  good  tlUe  to  the 
property.  The  facts  take  them  out  of  the 
class  designated  in  the  books  as  "volunteers" 
or  "strangers."  But  they  got  no  title.  In  so 
far  as  title  was  concerned,  their  money  went 
for  nothing.  Justice  requires  that  the  trans- 
action shall  not  result  in  loss  to  them,  if  their 
protection  Is  consistent  with  the  interests  and 
rights  of  the  parties  for  whose  benefit  the 
foreclosure  wa&  sought  If  their  money  was 
received  by  those  parties,  the  .rights' of  the 
latter  under  the  mortgages  were  extinguish- 
ed; and  as  it  was  errors  of  their  commis- 
sion, by  which  the  purchasers  were  prevented 
from  acquiring  title,  they  would  be  estopped 
to  say  that  those  purchasers  should  not  have 
the  benefit  of  the  mortgages,  for  the  purpose, 
if  possible,  of  making  good  tbe  loss.  So  far 
as  the  defendant  is  concerned,  it  is  a  matter 
of  indifference  to  him  to  whom  the  securities 
may  belong.  If  his  prior  mortgage  is  un- 
paid, he  can  assert  his  rights  against  one  as 
well  as  another.  If  it  has  been  paid,  objec- 
tion by  him  would  go  for  nothing.  We  have 
no  doubt  of  the  right  of  a  purchaser  at  a  void 
foreclosure  sale  to  the  benefit  of  the  mortgage 
for  the  purpose  of  making  himself  whole. 
Robinson  v.  Ryan,  25  N.  Y.  320;  Stark  v. 
Brown,  12  Wis.  572;  Mulr  v.  Berkshire,  52 
Ind.  149;  Curtis  v.  Gooding,  99  Ind.  45; 
Brobst  V.  Brock,  10  Wall.  519,  19  L.  Ed.  1002. 
The  distinction  undertaken  by  counsel  of  the 
defendant  between  a  case  where  the  mort- 
gage was  executed  to  secure  a  debt  payable- 
to  the  mortgagee  himself,  and  a  case  where 
the  mortgage  was  executed  to  a  trustee  to  se- 
cure a  debt  payable  to  another  person,  does 
not  commend  itself  to  our  judgment  In  the 
latter  case  the  trustee  holds  the  naked  legal 
title,  but  the  beneficiary  or  his  assignee  is 
the  owner  of  the  mortgage.  A  transfer  by 
him  of  the  debt  secured  carries  the  mortgage. 
The  effect  of  such  transfer  Is,  therefore,  the 
same  In  one  case  as  in  tbe  other;  and,  so  far 
as  the  question  we  are  now  discussing  Is  con- 
cerned, there  is  no  distinction  to  be  made  be- 
tween them.    As  grantee  of  the  purchasers 
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at  the  foreclosure  sales,  this  plaintiff  succeed- 
ed to  all  their  rights;  and  among  those,  if 
they  were  entitled  to  be  regarded  as  assignees 
of  the  mortgages,  was  the  right,  for  the  pro- 
tection of  their  own  security,  to  pay  off  a 
prior  incumbrance,  or,  if  it  had  been  paid, 
but  remained  unsatisfled  and  apparently  alive 
upon  the  records,  to  cause  It  to  be  canceled 
in  a  proper  proceeding  Instituted  for  the  pur- 
pose. But  we  are  unable  to  see  how  such 
relief  can  be  allowed  in  the  present  condition 
of  the  case.  The  purpose  of  this  proceeding 
is  to  obtain  a  decree  removing  a  cloud  upon 
•title  to  real  estate.  The  theory  of  the  com- 
plaint Is  that  the  final  result  of  the  various 
steps  taken  in  connection  with  the  foreclo- 
sure of  the  mortgages  was  to  vest  the  abso- 
lue  ownership  of  the  property  In  the' grantors 
of  the  plaintiff.  It  is  true  that  the  purchase 
of  the  property  at  the  foreclosure  sales,  and 
the  payment  of  the  purchase  price  by  the 
purchasers,  are  averred  In  the  complaint;  but 
they  are  averred  In  their  order,  simply  as  In- 
cidents in  the  history  of  proceedings  by  means 
of  which  title  was  alleged  to  be  transferred. 
What  amount  was  paid,  or  to  whom  it  was 
paid,  or  whether  any  of  It  was  received  by 
the  mortgagees,  Is  not  stated.  It  may  be  said 
that  enough  was  averred  to  warrant  an  in- 
ference that  the  mortgagees  had  the  benefit 
of  the  pioney.  But  a  cause  of  action  must  be 
stated.  It  will  not  be  inferred.  As  setting 
forth  facts  from  which,  in  connection  with 
the  others,  the  plaintiff's  claim  of  title  might 
be  deduced,  those  allegations  were  amply 
sufficient;  but,  for  the  purpose  of  Investing 
him  with  the  rights  and  remedies  of  the  mort- 
gagees, It  must  appear,  In  addition  to  other 
matters,  that  the  money  was  received  by 
them,  or  by  some  person  legally  authorized 
to  receive  It  for  them.  But  a  specific  ex- 
amination of  separate  averments  is  unneces- 
sary. Upon  the  face  of  the  complaint.  It  Is 
clearly  apparent  that  the  right  to  relief  Is 
grounded  on  title,  and  on  nothing  else;  that 
it  was  only  because  the  plaintiff  regarded  the 
mortgage  of  the  defendant,  unsatisfied  on  the 
record,  as  a  cloud  upon  a  title  to  land  with 
which  It  believed  Itself  to  be  invested,  that  It 
sought  the  cancellation  of  the  mortgage,  and 
It  is  only  since  the  petition  for  a  rehearing 
has  been  filed  lu  this  court  that  a  change  of 
position  has  been  attempted.  If  the  plain- 
tiff, as  substituted  mortgagee,  desires  the 
priority  of  its  own  mortgages  established  by 
the  cancellation  of  that  of  the  defendant,  the 
cause  of  action  must  be  set  forth  by  aver- 
ments showing  it  entitled  to  that  sort  of  re- 
lief. A  proceeding  to  protect  a  security  by 
the  cancellation  of  an  instrument  which  con- 
stitutes an  apparently  prior  incumbrance,  and 
a  proceeding  to  remove  a  cloud  upon  title  to 
real  estate,  are  totally  different,  and  allegar 
tlons  necessary  In  one  would  be  without  value 
in  the  other.  The  defendant  is  entitled  to  an 
opportunity  to  answer  the  case  which  the 
plaintiff  now  presents,  and  to  a  trial  of  the 
new  issues.    The  judgment  will  be  reversed 


and  remanded,  with  leave  to  the  plaintiff  to 
amend  its  complaint,  and  to  the  defendant  to 
plead  to  the  amendment.    Reversed. 


(16  Colo.  App.  Ul) 
PBOPIiB  T.  CL0UGH.1 
(CJonrt  of  Appeals  of  Colorado.    Feb.  11,  1901.) 

PURCHASER  OF  STATE  LANDS  —  BOND  —  EX- 
TENT OF  LIABILITY— PERFORMANCE  OF  CON- 
DITIONS—PLBADINO— HARMLESS   ERROR. 

1.  Where  a  bond  given  by  a  purchase  of 
state  lands  is  coDditioned  that  be  will  comply 
with  ail  the  terms  of  a  certificate  of  purchase 
issued  to  him  by  the  state,  the  recitahi  in  th« 
certificate  constitute  a  part  of  the  bond,  and 
must  be  referred  to  In  <»der  to  determine  the 
liability  of  parties. 

2.  The  state  board  of  bind  commissioners, 
acting  under  the  authority  conferred  by  Act 
1887,  i  18,  which  authorizes  them  to  require  a 
purchaser  of  state  lands  to  give  a  bond  on  such 
conditions  as  the  l)onrd  may  determine,  and  re- 
peals Gpn.  Laws  1877,  p.  719,  which  authorized 
the  board  to  require  a  bond  conditioned  for  the 
payment  of  the  purchase  money,  required  a 
purchaser  to  give  a  bond  conditioned  for  the 
payment  of  the  purchase  money  in  the  manner 
provided  in  the  certificate  of  purchase,  and  for 
a  eompliauee  with  all  the  terms  of  the  certifi- 
cate, which  required  the  purchaser  to  vacate 
the  premises  on  his  foiiure  to  malie  the  pay- 
ments as  therein  provided.  Held,  in  an  action 
by  the  state  against  the  surety,  that  the  bond, 
so  tar  as  it  applied  to  the  payment  of  the  pur- 
chase money,  was  in  the  alternative,  and  could 
be  satisfied  by  his  vacating  the  premises,  and 
hence  it  was  necessary  for  plaintiff  to  aliese 
nonperformance  of  both  conditions  in  order  tn 
state  a  cause  of  action. 

3.  A  requirement  in  certificate  of  purchase, 
issued  to  a  purchaser  of  state  land,  that  be 
shall  vacate  the  premises  on  his  failure  to  par 
the  purchase  money,  is  complied  with  by  a  sur- 
render of  the  actual  possession  of  the  premises, 
without  a  surrender  to  the  state  of  the  certifi- 
cate. 

4.  Appellant  cannot  complain  of  errors  in  bis 
favor. 

Error  to  district  court  Arapahoe  county. 

Action  by  the  people  of  the  state  of  Col- 
orado against  Adella  E.  Clough,  executrix  of 
the  estate  of  John  A.  Clough.  From  a  Jndg- 
ment  for  defendant,  plaintiff  brings  error. 
Afitrmed. 

Byron  L.  Carr,  Atty.  Gen.,  and  Tolles  ft 
Cobbey,  for  the  People.  R.  W.  Bonynge.  Ris- 
ing &  Marshall,  and  Doud  &  Fowler,  for  de- 
fendant In  error. 


WILSON,  J.  In  December,  1888.  one  Pruik 
K.  Atkins  purchased  from  the  state  fom 
quarter  sections  of  state  land  for  the  price 
and  sum  of  $6  per  acre,  being  $960  for  eacb 
quarter  section.  Upon  payment  In  cash  at 
the  time  of  the  purchase  of  30  per  cent  ol 
the  purchase  price  of  each  tract,  and  the  exe- 
cution of  a  bond  required  by  the  state  lioanl 
of  land  commissioners,  he  received  from  the 
board  a  certificate  of  purchase  In  the  usual 
form  for  each  quarter  section.  Each  bond 
ran  to  the  people  of  the  state  ot  Golotada 
and  was  In  the  sum  of  $1,344.  being  double 
the  amount  of  the  unpaid  balance  due  on  the 
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purchase  money.  The  condition  was  "that  If 
the  ahove-bounden,  Frank  K.  Atktns,  'wlll 
secure  the  state  from  loss  or  -waste,  and  will 
not  cut  or  waste  more  timber  than  shall  be 
necessary  for  the  improvement  of  the  land,  or 
for  fuel  for  the  use  of  the  family  of  the  pur- 
chaser, before  Bnal  payment  made  for  said 
land;  and,  further,  that  he  will  well  and 
faithfully  pay  the  residue  of  the  purchase 
money  for  said  land  to  the  people  of  the 
state  of  Colorado,  in  seven  equal  annual  pay- 
ments, on  the  24th  day  of  December  in  each 
year,  payments  to  be  made  to  the  state  board 
of  land  commissioners,  with  interest  on  each 
of  the  deferred  payments  at  the  rate  of  seven 
per  cent  per  annum  from  date;  and,  further, 
that  he  shall  and  will  faithfully  comply  with 
all  the  terms  of  the  certificate  of  purchase  is- 
sued to  him  by  the  register  of  the  state  board 
of  land  commissioners,  and  with  all  the  pro- 
visions of  the  law  relating  to  the  sale,  etc., 
of  state  lands,— then  this  obligation  to  be 
void,  otherwise  to  be  and  remain  In  full  force 
and  effect."  Each  of  the  bonds  was  signed 
as  surety  by  John  A.  Clough,  now  deceased, 
the  administrator  of  whose  estate  Is  the  de- 
fendant herein.  In  April,  1889,  Atkins  as- 
signed the  certificates  to  one  Stuart  O.  Henry, 
and  thereafter  two  of  the  seven  annual  pay- 
ments provided  for*were  made  and  indorsed 
upon  the  certificates.  No  further  payments 
were  made.  The  Colorado  Savings  Bank  aft- 
erwards became  the  owner  of  the  certificates, 
through  a  mortgage  executed  to  it  by  Henry 
upon  his  interest  in  the  premises,  and  at  its 
instance  the  tward  of  land  commissioners  or- 
dered the  attorney  general  of  the  state  to  in- 
stitute this  suit  upon  the  bonds  given  by  At- 
kins with  Clough  as  surety,  to  recover  the 
balance  due  on  the  purchase  price  of  the 
said  lands,  upon  condition  that  the  bank  pay 
all  ccstii  and  expenses  for  the  institution  and 
maintenance  of  the  suit,  and  further  agree- 
ing that  upon  recovery  by  the  state,  if  such 
were  the  case,  the  state  would  convey  the 
premises  by  good  and  sufficient  deed  to  Thom- 
as B.  Stuart,  assignee  of  the  bank.  The  find- 
ings of  the  court  were  In  favor  of  plaintiff 
upon  the  issues  joined,  but  Judgment  was  ren- 
dered against  the  defendant  for  nominal  dam- 
ages only,  namely,  for  the  sum  of  one  dollar 
In  each  cause  of  action.  The  plaintiff  there- 
upon brings  the  cause  to  this  court  on  error 
for  review. 

The  contention  of  the  defendant  is  that, 
under  the  proof,  plaintiff  in  error  failed  to 
make  a  case,  because  it  is  claimed  the  bond 
was  conditioned  in  the  alternative  for  the 
performance  of  one  of  two  things,  and  that 
plaintiff  neither  alleged  nor  proved  the  non- 
performance of  both  of  the  conditions,  both 
of  which  were  essential  to  have  sustained  a 
Judgment  in  behalf  of  plaintiff.  It  is  further 
contended  that,  in  the  event  this  proposition 
Is  not  correct,  the  bonds  were  penal  bonds, 
and,  under  the  pleadings  and  proof,  plaintiff 
was  entitled  to  recover,  if  at  all,  nominal 
damages  only,  as  it  did. 


It  will  be  observed  that  the  bond  was  four- 
fold In  its  conditions.  The  obligor  bound  him- 
self—First,  to  secure  the  state  from  loss  or 
waste;  second,  not  to  cut  or  waste  more 
.timber  than  should  be  necessary  for  the  im- 
provement of  the  land,  or  for  fuel  for  the 
use  of  the  family  before  final  payment;  tbird, 
to  make  payment  of  the  residue  of  the  pur- 
chase money  at  the  times  and  in  the  manner 
provided  In  the  certificate  of  purchase;  fourth, 
that  he  would  faithfully  comply  with  all  the 
terms  of  the  certificate  of  purchase  issued 
to  him,  etc.  We  think  the  law  is  well  settled, 
as  contended  for  by  defendant,  that  the  ob- 
ligation expressed  in  the  bond  which  the 
maker  assumed,  to  comply  with  all  the  terms 
of  the  certificate  of  purchase  for  the  land, 
makes  such  certificate  of  purchase,  with  its 
terms  and  conditions,  a  part  of  the  bond. 
Forst  V.  Leonard,  112  Ala.  296,  20  South.  587; 
Locke  V.  McVean,  83  Mich.  473;  Mayor,  etc., 
of  City  of  Kew  York  v.  New  York  Refrigerat- 
ing Const  Co.,  82  Hun,  nSZ,  31  N.  T.  Supp. 
714.  In  Locke  v.  McVean  it  was  said  by  the 
court  that  in  such  case  the  transaction  must 
be  viewed  as  It  would  be  If  the  contract— 
which  in  this  case  was  the  certificate  of  pur- 
chase— had  been  copied  into  the  preamble  of 
the  condition  of  the 'bond.  The  recitals  in  the 
certificate  of  purchase,  therefore,  constitute 
a  part  of  the  bond,  and  reference  must  be 
made  to  them,  equally  with  any  other  recital 
in  the  bond  Itself,  to  determine  the  character 
of  the  obligation  which  the  maker  of  the 
bond  and  his  surety  assumed,  and.  their  lia- 
bilities thereon.  Each  of  these  certificates, 
after  reciting  the  fact  of  purchase  by  Atkins, 
the  amount  of  the  purchase  money,  the  pay- 
ment of  tlie  30  per  cent,  and  the  fact  that 
upon  surrender  of  the  certificate,  and  fully 
complying  .with  the  conditions  of  the  bond, 
and  with  all  the  provisions  of  the  statute  in 
such  case,  and  upon  the  payment  of  the  bal- 
ance due  as  provided,  the  said  Atkins  would 
be  entitled  to  a  patent  for  the  land,  also  con- 
tained the  following  provision:  "Time  is  an 
essential  ingredient  in  the  premises,  and  the 
purchaser  herein  agrees,  in  accepting  the  cer- 
tificate, to  make  the  payments  as  above  speci- 
fied, or,,  on  failure  so  to  do,  to  immediately 
vacate  said  premises.  Thereafter  remaining 
In  possession  of  said  property  shall  be  unlaw- 
ful, and  the  occupier  may  be  summarily  eject- 
ed, and  the  right  of  possession  shall  revert 
to  the  state  of  Colorado."  It  is  upon  this  that 
the  defendant  bases  his  claim  that  the  bond, 
so  far  as  it  applied  to  the  payment  of  the  bal- 
ance of  the  purchase  money,  was  In  the  alter- 
native. It  Is  his  contention  that  the  obliga- 
tion with  reference  to  the  payment  of  the 
t>alance  of  the  purchase  money  could  be  satis- 
fled  by  the  immediate  vacation  of  the  prem- 
ises, and  in  this  we  think  he  is  correct. 

In  addition  to  such  construction  being  ap 
parently  supported  by  the  plain  language  of 
the  contract  an  examination  of  the  various 
statutes  in  reference  to  the  sale  of  stato 
lands,  and  the  powers  and  duties  of  the  state 
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board  of  land  commiseitoners,  will  show  snch 
to  have  been  the  intent  of  the  law  under 
which  the  contract  was  executed,  and  which 
enters  into  and  controls  it.  The  first  legis- 
lative enactment  in  regard  to  the  sale  and 
disposition  of  state  land  was  in  1S77.  Gen. 
Laws  1877,  p.  71V.  Section  5,  art.  4,  of  this 
act  provided  that  the  purchaser  of  each  tract 
at  public  sale  should  make  the  first  cash 
payment,  being  iiO  per  cent,  of  the  whole 
amount  of  the  purchase  money,  and  execute 
a  pennl  obligation,  conditioned  for  the  pay- 
ment of  the  residue  of  the  purchase  money 
to  the  people  of  the  state  of  Colorado,  In  sev- 
en equal  annual  payments,  with  Interest,  etc. 
Section  9  provided  that.  If  any  one  payment 
should  remain  unpaid  for  one  year  after  the 
same  became  due,  the  state  bo.ird  of  Innd 
commissioners  might  direct  the  attorney  gen- 
eral to  put  such  obligation  In  suit,  or  might 
again  sell  the  land  for  part  pa.rment  of  which 
the  obligation  had  been  given.  By  these  stat- 
utes, the  Intent  was  manifestly  shown  to 
make  the  primary,  principal,  and  only  pur- 
pose and  object  of  the  bond  that  for  the  di- 
rect payment  of  money;  in  otlter  words,  a 
specific  promise  to  pay  the  balance  of  the 
purchase  money  for  the  land  bought  Pay- 
ment alone  could  satisfy  it.  This  was  the 
only  kind  of  bond  that  the  board  of  land 
commissioners  was  authorized  to  exact  or 
receive,  and  it  was  not  empowered  to  insert 
in  It  any  condition  other  than  for  the  pay- 
ment of  the  purchase  money.  At  the  legis- 
lative session  of  1887  the  entire  act  of  1877, 
together  with  all  acts  amendatory  of  it,  was 
repealed,  and  a  new  statute  upon  the  same 
subject  but  radically  different  In  its  Im- 
portant features,  was  enacted.  Under  the 
provisions  of  this  new  act,  the  sale  now  un- 
der consideration  took  place,  and  by  it  the 
rights  of  the  parties  to  this  suit  must  be 
measured  and  determined.  In  this  new  act 
there  was  no  provision  or  requirement  what- 
ever, as  in  the  old,  for  the  taking  or  require- 
ment by  the  board  of  a  bond  of  any  charac- 
ter to  be  executed  by  the  purchaser  for  the 
making  of  the  deferred  payments.  In  sec- 
tions 14  and  15,  which  prescribe  the  time, 
terms,  and  conditions  of  sale,  there  is  no  ref- 
erence to.  or  any  provision  whatever  for,  a 
bond  of  any  kind  or  character,  to  be  given 
by,  or  exacted  from,  the  purchaser.  TTie  Is- 
suance of  the  certificate  of  purchase  is  made 
dependent  alone  upon  compliance  with  the 
conditions  expressed  in  those  two  sections. 
Section  lU,  which  is  apparently  substituted 
for  section  0  of  the  original  act  wholly  omits 
the  provision  that  the  state  board  might  up- 
on the  failure  of  the  purchaser  to  make  any 
one  of  the  payments  provided  for  in  his  cer- 
tificate, direct  the  attorney  general  to  bring 
suit  upon  his  obligation.  Section  18  provides 
that  "when  in  the  Judgment  of  the  state 
board  a  bond  by  the  purchaser  of  state  lands 
is  necessary,  the  state  board  shall  require 
such  purchaser  to  give  a  bond  upon  such 
conditions   as   the   board   may  determine." 


Here  was  a  broad  power  given  to  the  board 
to  require  bond,  with  such  conditions  as  it 
might  prescribe.  It  seems  unrea-sonable  to 
us  that  as  contended  by  plaintiff,  the  object 
of  this  provision  was  alone  to  empower  the 
board  to  exact  a  bond  whose  primary  and 
principal  object  should  be  to  Insure  the  mak- 
ing of  the  deferred  paymenta  of  purchase 
money.  The  provisions  for  such  a  bond,  as 
contained  in  the  old  law,  had  been  enlirely 
omitted.  It  seems  more  reasonable  to  us 
that  the  legislative  intent  was  to  empower 
the  board  to  require  a  bond  to  protect  the 
Interests  of  the  state  more  especially  in  oth 
er  respects,  such  as  from  waste  and  a  de- 
struction of  timber,  If  the  land  was  timber- 
ed. The  hiterests  of  the  state  were  care- 
fully guarded  and  fully  protected,  so  far  as 
the  making  of  deferred  pa.vment8  was  con- 
cerned, without  a  bond.  The  purchaser  had 
already  paid  nearly  one-third  of  the  purchase 
money  in  cash  before  the  execution  to  blm  of 
a  certificate.  The  legal  title  to  the  land  still 
remained  in  the  state,  the  certificate  not  pur- 
porting to  convey  to  the  purchaser  any  title 
whatever,  and  another  provision  of  the  stat- 
ute expressly  empowered  the  board,  in  case 
of  a  failure  to  make  any  one  payment  to 
resell  the  land,  ail  prior  payments  in  snch 
case  being  forfeited  to  t^e  state.  As  the  law 
contemplated,  however,  the  improvement  of 
the  land  sold,  and  the  gale  only  to  those  who 
contemplated  actual  settlement  It  might  be 
highly  important  and  would  be,  in  fact,  to 
require  a  purchaser  to  indemnify  the  state 
against  any  waste  which  might  materially 
diminish  the  value  of  the  land,  and  thereby 
entail  a  serious  loss  to  the  state  in  the  event 
the  sale  was  not  finally  consummated.  Un- 
der this  provision,  too,  it  is  obvious  that  the 
board  might  have  made  the  sole  condition  of 
the  bond  an  obligation  not  to  commit  waste, 
or  not  to  cut  any  more  timber  tiian  was  nec- 
essary for  the  Improvement  of  the  land  and 
for  fuel  for  the  purchaser,  or  for  vacation  of 
the  premises  upon  faUure  to  make  any  one 
payment.  This  last  was,  under  the  appar- 
ent theory  of  the  law,  a  very  Important  con- 
dition. A  sale  was  contemplated  only  to  a 
settler.  In  order,  no  doubt,  to  preventthe  ac- 
quirement of  the  land  by  speculators,  and  It 
was  highly  important  the  state  should  have 
full  possession  In  event  the  purchaser  failed 
to  comply  with  his  agreements,  and  the  state 
undertook  to  exercise  its  right  of  resale  to 
another.  The  state  could  fully  protect  itself 
from  the  uoupuynient  of  purchase  money  by 
withholding  a  title  and  a  resale,  but  it  could 
have  no  protection,  otherwise  than  by  a  bond 
from  the  purchaser,  from  waste  and  the 
wrongful  withholding  of  possession.  Be- 
cause the  board  saw  fit  to  Insert  as  one  of 
the  conditions  of  the  bonds  in  question  that 
the  purchaser  should  make  the  deferred  pay- 
ments according  to  his  agreement  is  no  rea- 
son why,  in  our  opinion,  the  bond  should  be 
construed  as  one  whose  principal  object  and 
purpose  was  to  secure  such  payment    The 
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vacating  of  the  premises  was  essential  in  or- 
der that  ttie  board  might  resell,  as  it  was 
empowered  to  do  In  section  lU,  In  case  of 
nonpayment  of  the  purchase  money,  and  the 
Tacatiug  could  only  be  reijulred  or  demanded 
la  case  of  such  nonpayment  It  seems,  there- 
fore, clear  to  us  to  have  been  the  legislative 
intent  that,  as  evidenced  by  the  terms  of 
the  bond  itself,  the  condition  as  to  the  pay- 
ment of  the  purchase  money  might  and 
would  be  satisfied  by  a  prompt  vacating  of 
the  premises.  The  lx>ud  was  In  this  respect, 
but  In  no  other,  in  the  alternative. 

Our  conclusion  as  to  the  legal  construction 
ot  this  provision  in  the  bond  Is  manifestly  in 
harmony  with  the  evident  policy  which  the 
legislature,  by  Its  act  of  1887,  Intended  to 
adopt  with  reference  to  the  sale  of  state 
lands.  This  was  not  only  to  secure,  as  re- 
quired by  the  constitution,  "the  maximum 
possible  amount  therefor,"  which  was  done 
by  retaining  the  old  requirement  that  the  land 
should  be  sold  at  public  auction,  after  due 
notice,  and  none  at  less  than  appraised  value 
previously  made,  but  also  to  Insure  the  set- 
tlement or  improvement  of  the  land  by  pro- 
viding that  sales  should  be  made  to  actual 
settlers  only,  or  to  persons  who  would  im- 
prove the  same.  This  most  laudable  object 
was  evidently  to  prevent  purchases  for  specu- 
lation only,  as  we  have  said,  and  to  add  to 
the  material  wealth  of  the  state.  That  this 
was  one  of  the  chief  objects  sought  to  be  at- 
tained Is  shown  by  the  express  language  of 
section  14.  It  was  in  furtherance  of  this 
purpose  that  the  power  to  require  a  bond 
was  given  to  the  board  of  land  commission- 
ers. In  case  a  purcliaser  should  fall  to  make 
payments,  the  state  would  not  thereby  alone 
suffer  any  damage,  because  It  had  already  re- 
ceived nearly  one-third  of  the  entire  purchase 
money  in  cash,  and  still  owned  the  legal  title 
to  the  land,  with  power  expressly  granted  by 
statute  to  sell  again  in  such  contingency.  If, 
however,  a  purchaser  had  tal^en  possession  of 
the  land  before  such  failure,  and  retained  it 
thereafter,  then  the  state  might  be  Injured, 
because  of  Us  Inability  to  give  possession  to 
a  subsequent  purchaser.  It  might  also  be 
materially  damaged  If  a  purchaser  in  posses- 
sion, and  before  he  had  completed  final  pay- 
ments, should  commit  such  waste  upon  the 
land  as  to  destroy  or  Impair  its  value.  It 
was  to  protect  the  state  against  damages  re- 
sulting from  these  causes  that  the  bond  was 
required.  It  was  not  unreasonable,  there- 
fore, and  was  in  strict  accordance  with  Its 
policy,  for  the  state  to  say  to  the  purchaser, 
as  we  believe  it  does  by  this  provision  in  the 
bond:  "If  you  fail  to  make  the  payments  of 
purchase  money,  you  may  surrender  posses- 
sion, so  that  the  land  may  be  again  sold,  and 
thereupon  you  will  be  relieved  and  released 
from  all  further  liability  for  the  remainder 
of  the  purchase  price.  If  you  do  not,  you  will 
be  held  liable  on  your  bond  as  liquidated 
damages  for  the  entire  unpaid  balance  of  the 
purchase  money."    The  maker  of  the  bond 


was  thus  bound  to  perform  only  one  of  the 
conditions  expressed  In  the  alternative,  and 
which  one  was  at  his  election.  It  was  neces- 
sary, therefore,  for  the  plaintiff.  In  order  to 
have  stated  a  good  cause  of  action,  to  have 
alleged  in  its  complaint  the  nonperfoimance 
of  both  of  the  conditions  in  the  bond  stated 
in  the  alternative,  namely,  that  the  purchaser 
had  failed  to  make  the  payments,  and  that  he 
retained  possession  of  the  premises.  There 
was  no  bceach  of  the  condition  of  the  bond 
In  this  respect  until  the  purchaser  failed  to 
make  tlie  payments  required,  and  also  failed 
to  comply  with  the  alternative  condition. 
Reynolds  v.  Torrance,  3  Brev.  49;  Ulchard- 
son  V.  Beaumont,  20  N.  J.  Law,  678;  People 
v.  Tilton,  13  Wend.  597;  Morgan  v.  Menzies, 
60  Cal.  341. 

If  this  was  a  necessary  allegation  to  have 
constituted  a  good  cause  of  action,  it  was, 
of  course,  necessary  for  the  plaintiff  also  to 
have  proved  It  before  It  would  have  been  en- 
titled to  a  recovery.  Neither  was  done. 
There  was  no  evidence  at  all  as  to  posses- 
sion, but  the  case  was  tried  and  argued  In 
this  court  upon  the  theory  that  neither  the 
plaintiff  nor  his  assignee  had  ever  entered 
into  actual  possession  of  the  land.  Whether 
this  be  true  or  not,  the  failure  to  allege  in 
the  complaint  that  the  premises  had  not  been 
vacated,  which  was  a  condition  of  the  bond, 
would  have  defeated  any  right  of  recovery  by 
plaintiff. 

Counsel  contend  that,  even  If  It  be  true 
that  the  bond  might  have  been  satisfied  by 
the  surrender  of  possession,  this  could  have 
been  effected  only  by  a  suiTender  to  the  state 
of  the  certificate  of  purchase,  which  was  not 
done.  We  do  not  think  so.  The  words,  "va- 
cate said  premises."  In  their  ordinary  signifi- 
cation, and  especially  when  considered  In 
connection  with  the  evident  policy  and  object 
of  the  law  to  which  we  have  referred,  could 
Iiave  meant  only  a  surrender  of  actual  pos- 
session,—of  possesslo  pedis.  This  alone  stood 
in  the  way  of  the  board  In  making  a  resale 
of  the  land,  to  do  which  It  was  specially  em- 
powei-ed.  If  neither  purchaser  nor  his  as- 
signee ever  had  such  possession,  this  became, 
of  itself,  a  compliance  with  the  condition  to 
vacate  the  premises. 

It  must  be  confessed  that  the  statute  under 
which  the  sale  of  land  under  consideration 
was  made  was  In  some  respects  apparently 
defective,  and  some  of  Its  provisions  difficult 
to  understand,  and  possibly  more  difficult  to 
execute,  but  we  do  not  believe  that  such  de- 
fects in  any  wise  affect  the  question  here 
presented  for  consideration.  Even  if  they 
did,  the  court  must  bear  in  mind  the  ele- 
mentary proposition  that  the  liability  of  a 
surety  is  strlctlssimi  juris,  and  that  all  rea- 
sonable doubts  should  be  resolved  In  his  fa- 
vor. 

The  defendant  urged  as  a  defense,  and  ar- 
gued at  length,  that  the  bonds  were  penal 
obligations,  and  that.  If  the  plaintiff  was  en- 
titled to  recover  at  all.  It  could  recover  only 
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nominal  damages.  It  Is  unnecessary,  howey- 
er,  to  consider  this,  l>ecause  tlie  views  which 
we  have  expressed  as  to  the  other  defense 
are  conclusive  of  the  ease.  The  trial  court 
seems  to  have  adopted  the  theory  of  the  de- 
fendant as  to  this  second  defense,  and  di- 
rected a  Judgment  in  favor  of  plaintiff  for 
nominal  damages  only.  This  was,  of  course, 
in  view  of  the  conclusion  at  which  we  have 
arrived,  error,  but  it  was  error  in  favor  of 
the  plaintiff,  and  It  ha^  no  right  to  he  heard 
In  complaint  The  defendant  interposes  no 
objection  to  the  Judgment,  and  it  will  there- 
fore be  affirmed.    Affirmed. 


(132  Cal.  13) 

PE»PLE  V.  MOONEY.     (O.  706.) 
(Supreme  Conrt  of  CJalifornia.     Feb.  26,  1901.) 

CRIMINAL  LAW— FORMER  ACQUITTAL— EFFECT 
OF  VOLUNTARY  DISMISSAL  AFTER  REMAND 
—ARSON  —  INSTRUCTIONS  —  MISCONDUCT  OF 
JUDGE— PHOTOGRAPHS   OF  HANDWRITING. 

1.  Defendant  was  convicted  of  arson,  and  ap- 
pealed, and  the  cause  was  reversed  and  re- 
manded for  the  insufficiency  of  the  iufotmatiun. 
On  a  return  of  ttie  remittitur  the  infOTmation 
was  dismissed,  and  a  new  prosecution  institut- 
ed. Held,  that  the  defendant  could  not  plead  a 
former  conviction,  based  on  the  theory  that,  as 
the  appeal  was  partially  from  a  motion  in  ar- 
rest, on  remand  the  judgment  should  have  been 
arrested,  and  that  tlie  dismissal  was  in  effect 
a  judgment  of  acquittal,  under  Pen.  Code,  S 
1237,  providing  that  an  arrest  of  judgment  will 
operate  as  an  acquittal,  since  no  appeal  can 
be  taken  from  such  a  motion,  and  the  reversal 
and  remand  leave  the  cause  as  if  no  trial  had 
ever  been  had. 

2.  A  statement  by  the  judge  during  the  prog- 
ress of  a  trial  for  arson  bearing  on  the  amount 
of  insurance  on  the  destroyed  property,  but 
which  is  made  to  the  attorneys,  and  in  whicti 
he  says  that  he  does  not  wish  to  be  understood 
as  quoting  the  evidence,  is  not  reversiUe  er- 
ror, since  it  is  not  a  statement  to  the  jury. 

.S.  A  handwriting  expert  examined  as  a  wit- 
ness in  a  criminal  case  may  testify  as  to  the 
reasons  for  his  opinion. 

4.  Photographs  of  handwriting  are  admissi- 
ble in  a  criminal  case  in  which  the  identifica- 
tion of  handwriting  is  in  issue. 

Department  1.  Appeal  from  superior  court, 
Merced  county;    B!.  W.  RUey,  Judge. 

K.  .T.  Mooney  was  convicted  of  the  crime  of 
arson,  and  he  appeals.    Affirmed. 

James  F.  Peck  and  Frank  H.  Farrar,  for 
appellant.    Atty.  Oen.  Ford,  for  the  People. 

GAROUTTB,  J.  Defendant  has  been  con- 
victed of  the  crime  of  arson,  and  prosecutes 
this  appeal  from  the  Judgment,  order  denying 
bis  motion  for  a  new  trial,  and  order  refusing 
an  arrest  of  Judgment.  The  case  has  been 
before  the  court  upon  a  previous  occasion. 
127  (3al.  339,  50  Pac.  761.  At  that  time  this 
court  declared  the  information  fatally  defect- 
ive, and  reversed  the  Judgment  and  orders  ap- 
pealed from,  and  remanded  the  cause  for  fur- 
ther proceedings.  ITpon  a  return  of  the  remit- 
titur to  the  trial  court,  the  district  attorney 
made  a  motion.  In  furtherance  of  Justice,  that 
the  court  dismiss  the  Information.  Thereui)on 
the  court  dismissed  the  information  and  or- 


dered the  defendant  be-  discharged  from  cus- 
tody. Thereafter  such  proceedings  were  bad 
that  a  second  Information  was  filed  against  the 
defendant,  and  upon  that  Information  be  has 
been  tried,  convicted,  and  now  proaecutes  this 
appeal. 

Upon  pleading  to  the  second  Information, 
defendant  set  up  a  former  acquittal,  and  based 
his  plea  upon  the  proceedings  taken  at  the  first 
trial,  including  the  appeal  to  this  conrt,  and 
the  Judgment  rendered  upon  that  appeal.  I>e- 
fendant's  contention  seems  to  be  that  his  pK- 
vloas  appeal  to  this  court  being  in  part  an 
appeal  from  an  order  refnslng  to  arrest  the 
Judgment,  and  such  order.  In  conjimction  with 
the  Judgment  and  order  denying  his  motion 
for  a  new  trial,  being  reversed,  upon  the  go- 
ing down  of  the  remittitur  the  Judgment 
should  have  been  arrested,  and  the  subsequent 
order  of  discharge  made  by  the  trial  conrt  was 
In  effect  a  Judgment  of  acquittal.  While  It 
is  quite  a  common  practice  to  appeal  from 
an  order  refusing  to  arrest  a  Judgment,  and 
while  this  court  seems  to  have  entertain- 
ed appeals  from  such  orders  In  a  few  cases, 
yet,  upon  consulting  section  1237  of  the  Penal 
(3ode,  we  find  that  no  direct  appeal  is  allowed 
from  that  character  of  order.  It  is  in  effect  an 
order  made  before  Judgment,  and  shotdd  be 
assailed  upon  appeal  as  any  other  order  of 
that  kind  is  assailed.  It  follows,  therefore, 
that  upon  the  prior  appeal  the  Judgment  ot 
this  court,  in  substance,  was  one  reversing 
.the  Judgment  and  order  denying  a  motion  for 
a  new  trial;  and,  upon  that  state  of  facts, 
when  the  remittitur  was  Issued  the  case  stood 
exactly  as  If  no  trial  had  been  had.  Certain- 
ly, upon  the  going  down  of  the  remittitur  it 
would  not  have  been  prcq)er  for  the  trial  cotut 
to  have  ordered  the  Judgment  arrested;  for 
there  was  at  that  time  no  Judgment  to  be  ren- 
dered, and  therefore  nothing  to  be  arrested. 
So  far  as  the  motion  In  arrest  of  Judgment  was 
concerned,  it  stoqd  exactly  the  same  as  a  mo- 
tion for  a  nonsuit  which  had  been  denied.  In 
such,  a  case,  the  Judgment  and  order  denying 
a  new  trial  being  reversed  iqran  appeal,  tlie 
motion  for  a  nonsuit  goes  for  naugltt  for 
there  is  nothing  to  be  nonsuited.  The  trial 
has  been  set  aside,  and  another  must  be  had 
de  novo.  People  v.  Schmidt,  64  Cal.  262,  3« 
Pac.  815,  appears  to  be  directly  In  point,  and 
the  court  there  said:  "The  legal  effect  of  the 
remanding  order  was  to  remit  the  defendant 
to  his  original  position  upon  bis  plea  of  not 
guilty  to  the  Information  on  file,  just  as 
though  a  trial  had  never  been  had;  and,  upon 
the  going  down  of  the  remittitur  to  the  su- 
perior court,  that  court  had  Jurisdiction  to  pro- 
ceed In  the  case  before  it  in  any  way  author- 
ized by  the  criminal  law."  Defendant  claims 
that  he  has  undergone  a  statutory  acquittal, 
by  reason  of  section  1188  of  the  Penal  Cod*", 
but  this  claim  falls  to  the  ground  in  view  uf 
the  foregoing  authority.  Indeed,  without  in- 
voking that  authority.  It  Is  apparent  that  de- 
fendant cannot  rely  upon  said  section  for  «u 
acquittal.    An  acquittal  only  follows  by  rlr- 
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tue  of  that  section  when  the  judgment  Is  ar- 
rested, and,  as  already  Indicated,  the  Jndg- 
ment  in  this  case  never  has  been  arrested. 
Section  1385  of  the  Penal  Code  provides: 
"The  court  may,  either  of  Its  own  motion  or 
•upon  the  application  of  the  district  attorney, 
and  in  furtherance  of  Justice,  order  an  actloq 
or  indictment  to  be  dismissed.  The  reasons 
of  the  dismissal  must  be  set  forth  In  an  ottler 
entered  upon  the  minutes."  Under  the  au- 
thority vested  in  the  court  by  this  section,  it 
made  an  order  dismissing  the  information  and 
discharging  the  defendant.  It  Is  unnecessary 
to  decide  here  whether  or  not  that  order  be 
construed  as  broad  enoi^h  to  amount  to  a  dis- 
missal of  the  action;  for  it  certainly  was  an 
order  dismissing  the  information,  and  section 
1387  declares  that  an  order  made  under  section 
1385  does  not  constitute  a  bar  to  another  prose- 
cution for  the  same  offense,  if  that  offense 
be  a  felony.  The  offense  here  involved  is  a 
felony,  and  from  the  record,  taking  into  con- 
sideration all  the  proceedings  of  the  previous 
trial.  Including  the  appeal  taken  at  that  time, 
we  find  nothing  showing  a  previous  acquittal 
of  this  defendant,  or  estabUshhig  a  bar  to 
the  present  prosecution.  People  v.  Schmidt, 
supra. 

The  contention  la  made  that  the  court  should 
have  given  two  certain  instructions  asked  by 
defendant,  bearing  upon  the  burning  of  the 
building  or  Its  contents  with  the  Intent  to  de- 
fraud the  Insurance  company.  The  instruc- 
tions were  not  as  clear  and  explicit  as  they 
should  have  been.  But,  aside  from  that  de- 
fect in  the  wording  of  them,  the  court  told 
the  Jurors  that.  In  order  to  find  the  defendant 
guilty,  they  must  be  satisfied  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  he  set 
fire  to  the  building  with  the  Intent  to  destroy 
It  This  Instruction  covers  the  facts  set  out" 
in  the  information,  and  also  fully  covers  the 
law  by  which  the  Jury  were  bound  to  act  in 
returning  their  verdict. 

The -statement  made  by  the  Judge  bearing 
upon  the  amount  of  insurance  resting  upon 
the  property,  as  testified  to  by  a  certain  wit- 
ness, was  a  statement  made  to  the  attorneys 
In  the  course  of  argument,  and  not  a  state- 
ment made  to  the  Jury.  The  Jurors  had  no 
right  to  consider  it.  At  the  same  time  the 
Judge  also  stated  that  he  did  not  wish  to  be 
understood  as  quoting  the  evidence  of  any 
witness  In  the  case.  The  limitations  placed 
upon  the  cross-examination  of  the  witness 
Croop  were  proper.  It  was  also  proper  to  al- 
low the  expert  witness  Ames  to  testify^  as  to 
the  reasons  upon  which  he  based  his  opinion 
given  as  an  expert  upon  handwriting.  Healy 
V.  Railroad  Co.,  101  Cal.  592,  36  Pac.  125. 
The  admission  in  evidence  of  the  photographs 
of  handwriting,  likewise,  was  not  error.  Peo- 
ple V.  CrandaU,  125  Cal.  129,  67  Pac.  785. 
For  the  foregoing  reasons,  the  Judgment  and 
orders  are  affirmed. 

We  concur:  VAN  DYKE,  J.;  HARRI- 
SON, J. 


(181  Cal.  a) 
BARKER  V.  HURLEY  et  ux:  (S.  F.  2,332.) 
(Supreme  Court  of  California.    Feb.  26,  1801.) 

TRUSTS— EXPRESS  TRUSTS— STATUTE  OF  LIM- 
ITATIONS—CHANGE IN  FORM  OP  TRUST 
PROPERTY— SUFFICIENCY  OP  EVIDENCE. 

1.  A  denial  or  repudiation  of  an  implied  or 
resulting  trust  is  not  necessary  to  cause  limita- 
tions to  run  in  favor  of  the  trustee,  but  it  com- 
mences at  the  time  of  the  creation  of  the  trust. 

2.  Where  there  is  no  express  trust  created 
in  personal  property,  and  no  subsequent  dec- 
laration of  trust,  the  purchase  of  real  estate 
with  the  personalty  does  not  create  an  express 
resulting  trust  which  will  prevent  the  running 
of  limitations  until  the  trust  is  repudiated. 

3.  CSv.  Code,  §  2221,  provides  that  an  express 
or  voluntary  trust  may  be  created  hf  any  words 
or  acts  of  the  trustor  indicating  his  intention  to 
create  a  trust,  and  the  subject,  purpose,  and 
beneficiary  thereof.  Section  2222  provides  that 
such  a  trust  is  created  as  to  the  trustee  by  acts 
or  words  indicating  his  acceptance  of  the  trust, 
or  his  acknowledgment  made  upon  sulficieni 
consideration  of  its  existence,  and  the  subject, 

Eurpose,  and  beneficiary  thereof.  A  few  days 
efore  his  death  a  decedent  executed  a  will, 
leaving  the  larger  portion  of  his  property,  which 
was  in  the  form  of  money,  to  his  sister,  but  giv- 
ing a  small  legacy  to  his  brother  and  father. 
A  few  days  thereafter  he  had  the  money  drawn 
from  the  bank,  and  given  to  him,  and  he  then 
gave  it  to  his  sister,  and  told  her  to  keep  it 
all.  He  then  told  his  brovher-in-law  to  pay 
certain  debts  owed  by  him.  The  sister  after- 
wards paid  the  legacy  to  the  brother.  Held 
not  suihcient  to  constitute  a  trust. 

4.  limitations  in  favor  of  the  sister  com- 
menced to  run  against  an  action  by  the  public 
administrator  to  enforce  a  trust  thereon  at 
the  time  when  she  received  the  money. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Mendocino  coun- 
ty;  J.  M.  Mannon,  Judge. 

Action  by  J.  H.  Barker,  administrator  of 
the  estate  of  John  Carey,  deceased,  against 
Richard  Hurley  and  another.  From  a  Judg- 
ment in  favor  of  the  plaintiff,  and  from  an 
order  denying  a  new  trial,  the  defendants 
appeal.    Reversed. 

McNab  &  Hirsch,  for  appellants.  J.  C. 
Ruddo<^  and  Seawell  &  Pemberton,  for.  re- 
spondent 

GHIPMAN.  C.  Plaintiff  brings  the  action 
to  compel  defendants  to  convey  to  plaintiff 
certain  real  estate,  title  to  which  Is  alleged 
to  be  held  by  them  as  trustees  of  the  per- 
sons interested  In  the  estate  of  John  Carey, 
deceased.  The  court  gave  Judgment  for 
plaintiff  that  defendants  pay  to  plaintiff  the 
sum  of  $3,509.25,  falling  in  which  that  the 
land  described  in  the  complaint  be  sold,  and 
said  amount  be  paid  from  the  proceeds  there- 
of; and.  If  there  be  not  sufficient,  that  plain- 
tiff have  Judgment  for  any  deficiency.  De- 
fendants appeal  from  the  Judgment  and  from 
an  order  denying  their  motion  for  a  new 
trial. 

Plaintiff  is  the  public  administrator  of 
Mendocino  county,  and  defendants  are  hus- 
band and  wife.  John  Carey  was  the  brother 
of  defendant  Kate  Hurley,  and  on  June  6, 
1893,  was  residing  with  his  sister,  Mrs.  Hur- 
ley, on  a  farm  eight  miles  from  Mendocino 
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aty.  He  died  June  S,  1893,  leaving  a  last 
will,  of  -which  the  following  ig  a  copy:  "This 
Is  the  last  will  and  testament  of  John  Carey, 
made  June  6th,  1S93.  I  give  my  father.  Jas. 
Carey,  of  South  King,  Clonacilty,  Ireland,  the 
sum  of  five  hundred  ($500.00)  dollars;  to  my 
brother,  Maurice  Carey,  of  Fort  Bragg,  the 
sum  of  three  hundred  ($300.00)  dollars;  and 
all  the  remainder  of  my  estate  to  go  to  sis- 
ter, Mrs.  Kate  Hurley.  I  request  that  my 
body  be  decently  buried  in  the  Catholic  Cem- 
etery In  Mendocino,  and  a  suitable  monu- 
ment erected  over  my  grave.  John  Carey. 
Witness:  W.  A.  McOormack.  Clara  F. 
Thurston."  Shortly  before  his  death,  deceas- 
ed bad  on  deposit  in  bani:  at  Mendocino  City 
$3,509.25.  Having  been  informed  by  the 
priest  that  "he  was  In  danger  of  death,"  he 
sent  his  brother-in-law,  Hurley,  on  June  0, 
1803,  with  an  order  on  the  banii  for  this 
money,  and  Hurley  brought  it  to  Carey  that 
day.  Neither  of  the  witnesses  to  the  will 
was  called  to  testify.  Hurley  testified  that 
on  bis  return  with  the  money  he  met  the 
doctor  on  the  road,  who  Informed  him  that 
he  (the  doctor)  had  drawn  the  will.  It  was 
executed  before  Hurley  returned  with  the 
money.  What  took  place  when  Hurley 
brought  the  money  to  Carey  was  testified  to 
by  defendants.  No  other  persons  were  pres- 
ent. Defendant  Hurley  testified:  "He  asked 
me  did  I  get  it.  I  said,  'Yes.'  I  asked  him 
If  he  wanted  it  counted,  and  he  said,  'Yes.' 
I  counted  it  out,  and  placed  it  back  where  it 
■was.  He  said,  'Now,  providing  I  get  well,  or 
live,  I  might  want  this  money  back.'  I 
wasn't  done  putting  it  in  the  purse.  I  said, 
'Here,  take  it  now.'  He  reached  out,  and 
took  it,  and  he  held  it  in  his  hand  for  proba- 
bly a  minute.  He  then  said:  'Here,  Kate; 
take  It  Keep  it  yourself,  and  keep  It  all, 
and  don't  give  them  any  of  It.  Maurice 
don't  deserve  It,  and  father  don't  need  it.' 
Kate  is  my  wife,  John  Carey's  sister.  He 
banded  It  to  ber,  and  said,  'Keep  it  ail.'  He 
sat  up,  and  reached  it  to  her.  He  was  pretty 
low  at  the  time.  This  was  on  tb^  6th,  and 
be  died  on  the  Stli,  two  days  after.  That 
afternoon  I  stayed  in  the  room  with  him. 
I  had  further  conversations  with  him  in  re- 
gard to  the  money.  He  said,  'If  you  stay  on 
that  train,  you're  sure  to  be  killed.'  I  was 
working  on  the  logging  train  for  the  Albion 
(Lumber  Company.  He  said:  'Take  my  ad- 
vice. Leave  that  train.  You've  money 
enough  now  to  get  along  without  risking 
your  life  on  that  train.'  He  said  he  owed 
Mrs.  Handley  some  money.  Also  Dr.  Milli- 
ken.  and  Solomon,  the  Jew,  at  Navarro.  He 
wanted  them  paid  too."  Plaintiff  applied  for 
and  was  granted  letters  of  administration  in 
1807.  Mrs.  Hurley  testified  at  the  hearing 
for  letters,  and  her  deposition  was  read  In 
evidence  by  plaintiff.  She  testified  that  aft- 
er her  brother's  death  she  wrote  her  father 
that  her  brother  left  him  $500  under  the 
will,  and  that  the  money  was  in  her  pos- 
session, and  that  she  would  pay  him  all  of 


It;  that  she  told  her  husband  to  pay  her 
brother  Maurice  the  $300  left  bim  by  the 
will.  She  testified:  "I  kept  the  rest  of  It  be- 
cause my  brother  told  me  to  keep  it  He 
told  me  to  keep  it  all.  *  *  *  I  didn't 
send  my  father  the  $500  because  I  was  sick 
In  bed.  If  be  would  have  taken  it,  I  would 
have  sent  it  to  him."  She  testified  that  she 
asked  for  letters  because  the  attorney  for  the 
public  administrator  wanted  to  make  some 
trouble  for  ber;  that  he  had  written  her  that 
he  would  make  ber  pay  ber  father  the  $500. 
and  afterwards  "stopped  that,  and  wrote 
about  the  will."  "You  [addressing  tlie  at- 
torney] wrote  me  that  you  were  going  to  sue 
me  for  the  $500.  I  thought  there  was  no 
need  of  it  My  father  gave  me  the  money. 
Then  you  wrote  me  to  probate  the  wilL 
Then  I  probated  the  will.  When  anybody 
asked  me  to  show  the  will,  I  did  it"  Mao- 
rice  Carey  testified  that  he  was  at  Hurley's 
the  day  after  bis  brother  died;  that  HniieT 
told  bim  that  his  brother  had  left  him  $300 
by  win,  and  his  father  $500.  A  few  days 
after  the  funeral  Hurley  showed  him  the 
will,  and  paid  him  $300,  and  took  bis  receipt 
in  which  be  relinquished  all  claims  to  the 
estate  of  deceased.  It  was  alleged  in  the 
complaint  that  defendants,  on  November  IS. 
1803,  purchased  certain  land  with  the  money 
which  they  had  received  from  Carey,  and 
"took  up  their  residence  upon  said  land  as 
their  homestead,  and  have  ever  since  Iiad  ex- 
clusive possession  thereof  and  have  resided 
thereon";  "and  that  by  the  said  purchase 
and  occupation  the  said  defendants  became 
trustees  of  a  resulting  trust  in  favor  of  the 
successors  In  Interest  of  the  said  John  Oarey 
*  *  •  and  others  interested  in  said  prop- 
erty, and  now  hold  said  property  as  trus- 
tees," etc.  It  is. admitted  by  defendants  tliat 
they  purchased  the  land,  but  they  allege  that 
It  was  for  their  own  benefit,  with  money 
part  of  which  was  the  money  received  from 
said  Carey  and  part  other  money.  The  fore- 
going la  8ul>stantiaUy  all  the  testimony  b> 
the  case. 

The  court,  among  other  things,  found: 
That  at  his  death  Carey  was  the  owner  of 
the  money  referred  to,  to  wit  $3,500.25;  that 
prior  to  his  death  he  gave  Hurley  an  order 
for  said  money,  "to  be  drawn  and  held  for 
the  use  of  John  Carey  and  his  successors  in 
interest,  and  that  the  said  defendant  Rich- 
ard Hurley,  by  said  order,  drew  the  said 
money,  and  has  ever  since  retained  and  ap- 
propriated the  same  to  his  own  and  the  use 
of  bis  wife,  defendant  Kate  Hurley;  that 
part  of  said  money  was  mingled  with  de- 
fendants' money,  and  was  used  to  purchase 
said  land,  but  the  exact  amount  of  said 
$3,509.25  so  used  is  not  shown  by  the  evi- 
dence, and  said  intermingling  was  the  result 
of  the  wrongful  acts  and  fault  of  defend- 
ants: that  there  was  no  gift  causa  mortia 
or  gift  at  all,  but  that  "said  sum  of  money 
was  placed  in  the  custody  of  defendants,  to 
be  restored  to  the  said  John  Carey,  if  be 
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Ured,  and  disposed  of  in  accordance  wltb 
the  terms  of  Ills  will  If  lie  died."  The  court 
found  as  conclusions  of  law  that  defendants 
"Ijecame  trustees  of  a  resulting  trust  in  fa- 
vor of  the  successors  in  Interest  of  the  said 
John  Carey,"  and  so  hold  the  said  property, 
and  judgment  was  entered  as  above  stated. 
The  fact  that  Carey  made  a  will  was  well 
known  to  the  beneficiaries  and  other  per- 
sons. There  was  no  evidence  and  no  finding 
that  it  had  been  fraudulently  concealed,  or 
concealed  at  all.  There  were  but  three  ben- 
eficiaries of  the  will;  one  of  them  Maurice 
Carey,  who  was  fully  paid.  There  Is  no  al- 
legation and  no  evidence  that  the  testator's 
father  complains  that  be  has  not  been  paid 
or  desires  to  be  paid,  and  the  only  other 
legatee  is  defendant  Kate  Hurley.  There  is 
no  allegation  and  no  evidence  that  there 
are  any  creditors  of  the  estate,  and  the  only 
person  claiming  to  have  any  interest  in  the 
action  is  the  public  administrator.  Defend- 
ants contend  that  the  action  is  barred  by 
the  statute  of  limitations,  which  was  duly 
pleaded,  and  we  think  this  contention  must 
prevail.  They  also  claim  that  the  findings 
are,  not  supported  by  the  evidence  either  as 
to  the  trust  or  the  gift.  The  rule  is  well 
settled  that  the  statute  of  limitations  runs 
In  favor  of  a  defendant  chargeable  as  a  trus- 
tee of  an  implied  or  constructive  trust,  and 
that  It  Is  not  necessary,  in  order  to  set  the 
statute  In  motion,  that  he  should  have  de- 
nied or  repudiated  the  trust  The  statute 
begins  to  run  when  the  wrong  complained 
of  is  done,  and  under  onr  Code  the  limita- 
tion is  four  years.  Hecbt  v.  Slaney,  72  Cal. 
863,  14  Fac.  88.  The  doctrine  laid  down  In 
this  case  has  been  frequently  approved. 
Mougues  V.  Newlands,  118  Cal.  106,  50  Pac. 
886;  Broder  v.  Conklln,  121  Cal.  288,  53  Pac 
690. 

Respondent  does  not  seriously  dispute  the 
rule  as  to  implied  or  resulting  trusts  gen- 
erally, but  he  contends  that,  as  the  court 
found  that  there  was  no  gift  causa  mortis, 
or  gift  at  all,  it  follows  that  there  must  have 
been  a  voluntary  or  express  trust;  that  sec- 
tion 2215,  Civ.  Code  classifies  trusts  as  (1) 
voluntary,  which  are  express  trusts,  and  (2) 
involuntary,  which  are  implied  or  construc- 
tive trusts;  that  a  trust  resulting  from  dr- 
cnmstances  may  be  either  voluntary  or  in- 
voluntary,—or,  in  other  words,  may  be  ex- 
press, implied,  or  constructive;  and  that  the 
circumstances  here  show  a  voluntary  trust. 
The  direct  testimony  of  Hurley  and  his  wife 
Is  uncontradicted  that  Carey  made  a  gift 
of  all  his  money  to  Mrs.  Hurley,  bis  sister; 
and  there  Is  nothing  in  the  subsequent  con- 
duct of  defendants  necessarily  inconsistent 
with  their  testimony.  But,  waiving  the 
question  of  gift,  so  far  as  the  direct  testi- 
mony goes  there  is  none  whatever  that  when 
Mr.  Carey  handed  the  money  to  his  sister 
he  directed  it  to  be  disposed  of  under  the 
will,  as  the  court  found  was  the  fact.  The 
wlU  had  been  executed  some  hours  before 
63P.-68 


Hurley  returned  from  Mendocino  city  with 
the  money,  and  tbe  testimony  was  that  when 
Mr.  Carey  gave  the  money  to  his  sister  he 
expressly  stated  that  she  was  to  have  all 
of  It,  and  neither  her  brother  nor  her  father 
was  to  have  any  of  it.  It  was  after  this 
money  was  handed  to  her,  although  contem- 
poraneously with  that  act,  that  be  directed 
Mr.  Hurley,  not  Mrs.  Hurley,  to  pay  certain 
d'ebts  which  are  not  referred  to  In  the  will; 
but  he  gave  no  direction  whatever  as  to 
executing  the  will.  The  evidence  tending  to 
show  that  the  money  handed  to  Mrs.  Hur- 
ley (which  defendants  insist  was  given  to 
her)  was  to  be  disposed  of  under  the  will 
was  circumstantial,  and  consisted  of  the 
facts  that  defendants  knew  there  was  a  will; 
that  Hurley  paid  Maurice  Carey  $300  (the 
sum  mentioned  in  the  will),  and  took  his 
receipt;  that  Mrs.  Hurley  wrote  her  father 
that  he  had  been  willed  $500,  and  she  had 
the  money,  and  would  send  it  to  him.  We 
fail  to  discover  sufficient  in  these  circum- 
stances to  establish  a  voluntary  or  express 
trust  or  that  there  was  any  understanding 
of  the  parties  that  defendants  were  to  exe- 
cute the  will.  An  express  trust,  or  what 
our  Civil  Code  denominates  a  "voluntary 
trust,"  subject  to  the  provisions  of  section 
852,  relating  to  trusts  in  real  property,  is 
created,  "as  to  the  trustor  and  beneficiary, 
by  any  words  or  acts  of  the  trustor,  indicat- 
ing with  reasonable  certainty  (1)  an  inten- 
tion on  the  part  of  the  trustor  to  create  a 
trust;  and  (2)  the  subject,  purpose,  and  beu- 
eflclaiy  of  the  trust"  (section  2221);  "and 
as  to  the  trustee,  by  any  acts  or  words  of 
his  indicating  with  reasonable  certainty  (1) 
his  acceptance  of  the  trust,  or  bis  acknowl- 
edgment, made  upon  sufBclent  consideration 
of  Its  existence;  and  (2)  the  subject,  pur- 
pose, and  beneficiary  of  the  trust"  (section 
2222).  That  the  trust  In  the  present  instance 
related  in  its  inception  to  personal  property 
does  not  change  the  rule  as  to  its  creation. 
The  nature  of  the  evidence  to  establish  the 
trust  may  be  different  where  it  relates  to 
personal  property  than  In  the  case  of  real 
property,  but  the  strictness  of  the  rule  la 
not  relaxed  In  the  one  case  more  than  the 
other,  so  far  as  relates  to  the  creation  of 
the  trust.  In  both  the  purposes  of  the  trust, 
the  subject-matter,  and  the  beneficiaries 
must  be  clearly  Indicated.  The  trust,  11 
a  trust  at  all,  commenced  with  the  appro- 
priation of  the  money,  and  the  trust  char- 
acter was  not  changed  by  the  subsequent 
mutations  of  the  property.  As  to  the  de- 
gree of  certainty  required  in  the  creation 
of  trusts,  see  Wittfleld  v.  Porster,  124  Cal. 
418,  57  Pac.  210,  and  Sheehan  v.  Sullivan, 
126  Cal.  ISO,  58  Pac.  1115. 

It  is  not  quite  clear  from  the  findings  upon 
what  theory,  the  court  found  a  resulting 
trust,  but  we  presume  it  was  because  the 
money  which  was  used  to  purchase  the  land 
was  in  part  the  money  originally  belonging 
to  John  Carey,  and  from  which  the  court  con- 
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eluded  that  a  trust  resulted  under  section 
853,  Civ.  Code.  See,  however,  Woodslde  v. 
Hewel,  Kd)  Cal.  481,  42  Pac.  152.  But  there 
never  was  any  recognition  by  defendants 
that  a  trust  existed  as  to  the  land;  on  the 
contrary,  they  treated  it  as  their  own.  The 
trust  with  which  they  were  charged,  If  at 
all,  arose  when  they  appropriated  the  money. 
This  money  could,  of  course,  be  followed,  if 
Impressed  with  a  trust,  wherever  and  how- 
soever invested.  The  trust  could  not  be  evad- 
ed by  converting  the  money  Into  land;  but 
a  subsequent  change  from  money  to  land, 
or  to  any  other  form  of  property,  after  Car- 
ey's death,  would  not  change  the  character 
of  the  trust  with  which  defendants  were 
originally  charged.  If,  by  any  view  of  the 
evidence,  a  trust  may  be  said  to  have  arisen 
at  all.  It  was  not  an  express  trust. 

We  search  the  evidence  in  vain  to  deter- 
mine who  were  named  by  the  parties  as  bene- 
ficiaries of  the  tmst.  We  find  nowhere  any 
agreement,  except  as  it  may  be  Implied,  and 
there  is  not  sufBcient  evidence  to  enable  the 
court  to  define,  even  by  implication,  the 
terms,  purposes,  and  beneficiaries  of  the 
trust.  There  are  no  words  or  acts  of  John 
Carey  showing  the  extent  and  character  of 
the  trust  intended  by  him  to  be  created,  and 
the  evidence  is  wanting  that  defendants  ac- 
cepted a  trust  indicated  with  any  sort  of 
certainty  by  John  Carey.  The  court  found 
that  the  terms  of  the  will  were  the  terms  of 
the  trust,  but  there  Is  no  evidence  that  John 
Carey  ever  so  declared,  or  that  defendants 
accepted  any  such  trust.  That  Mrs.  Hurley, 
after  the  death  of  her  brothei^,  decided  to 
pay  her  brother,  Maurice,  the  $300  left  him 
l>y  the  will,  and  expressed  a  willingness  to 
pay  her  father  the  legacy  left  him,  is  con- 
sistent with  her  claim  to  all  the  money. 
>fany  reasons  might  be  suggested  why  she 
tliought  best  to  respect  these  legacies,  and 
yet  maintain  that  she  was  not  obliged  to  pay 
them;  and  Hurley  testified  that  when  he  paid 
Maurice  by  Mrs.  Hurley's  direction  he  told 
Maurice  that  she  was  not  obliged  to  pay  the 
money.  We  do  not  find  in  the  case  evidence 
•of  a  trust  voluntarily  assumed,  which,  by  the 
understanding  of  the  parties,  was  to  be  a 
.continuing  one,  as  was  true  in  Butler  v.  Hy- 
land,  89  Cal.  575,  26  Pac.  1108,  and  O'Dell  v. 
Moss  (Cal.)  62  Pac.  565,  where  It  was  held 
that  the  statute  did  not  commence  to  run  un- 
til the  trust  had  been  repudiated.  If  de- 
fendants held  the  money  upon  any  confidence 
or  trust,  it  was  such  as  by  operation  of  law 
was  forced  upon  their  consciences,  and  was 
not  created  by  agreement.  The  complaint 
was  filed  November  27,  1897,  more  than  four 
years  after  defendants  received  the  money; 
more  than  four  years  after  they  purchased 
the  land,  recorded  the  deed,  and  entered  in- 
to possession,  and  occupied  the  land  as  their 
homestead  under  claim  of  ownership;  and 
more  than  four  years  had  elapsed  after  occu- 
pying the  laud  before  any  demand  was  made 
upon  defendants.    Assuming  that  some  sort 


of  a  trust  arose,  it  was  not  such  as  to  take 
it  out  of  the  operation  of  the  statute  of 
limitations,  and  the  action  was  barred. 

It  becomes  unnecessary  to  determine 
whether  the  public  administrator  could  main- 
tain the  action,  and  the  numerous  other  ques- 
tions presented  by  the  record  and  urged  by 
appellants.  The  Judgment  and  order  should 
be  reversed,  with  directions  to  the '  lower 
court  to  dismiss  the  action. 

We  concur:    HiATNES,  C;  GRAY,  a 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  reversed,  with  directions  to  the  lower 
court  to  dismiss  the  action. 


(132  Cal.  IS) 
SOHROEDER  v.  IMPERIAL  INS.  CO..  Lim- 
ited.   (8.  F.  1,616.) 
(Supreme  Court  of  California.    Feb.  26,  1901.) 

INSURANCE  —  PROVISIONS     Oli"     POLICY  —  IN- 
STRUCTION—FORBCLOSURB  OF  MORTGAQE 
— KNOWLEDOB  OP  INSURBD. 
Where  a  fire  policy  provided  that,  unless 
otherwise  indorsed  thereon,   it  should  become 
void,  if,  with  the  Icnowledge  of  the  insured, 
foreclosure  proceedings  should  be  commenced 
against  the  property  covered  by  the  policy,  the 
policy  became  void  on  the  service  of  process  in 
foreclosure,  and  failure  to  secure  the  insnrer'a 
consent  to  the  increased  risk,  notwithstandins 
insured  had  no  knowledge  of  the  proceedings 
commenced  until  such  service  of  process. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  George  H. 
Bahrs,  Judge. 

Action  by  Philip  G.  Scbroeder  against  the 
Imperial  Insurance  Company,  Limited.  From 
a  Judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed. 

Chickerlng,  Thomas  &  Gregory,  for  appel- 
lant   Van  Ness  &  Redman,  for  respondent 

HARRISON,  J.  Action  upon  a  policy  of 
fire  insurance.  The  plaintltC's  right  of  recov- 
ery depends  upon  the  construction  to  be  given 
to  the  following  clause  in  the  policy:  "This 
entire  policy,  unless  otherwise  provided  by 
agreement  indorsed  hereon,  or  added  hereto, 
shall  be  void,  •  •  •  if,  with  the  knowl 
edge  of  the  Insured,  foreclosure  proceedings 
be  commenced,  or  notice  given  of  sale  of  any 
property  covered  by  this  policy,  by  virtue  of 
any  mortgage  or  trust  deed."  The  policy  was 
Issued  November  6,  1893,  for  the  term  of 
three  years.  At  that  time  the  dwelling  house, 
■which  was  a  portion  of  the  insured  property, 
together  with  the  land  upon  which  it  stood, 
was  subject  to  the  lien  of  a  mortgage,  and  on 
April  30,  1895,  the  mortgagee  commenced  an 
action  for  its  foreclosure,  and  made  the  In- 
sured one  of  the  defendants  therein.  The  in- 
sured and  the  other  defendants  were  duly 
served  with  process  in  the  action,  and  on 
May  18, 1895,  a  judgment  was  rendered  there- 
in for  the  amount  of  the  mortgage  debt,  and 
directing  a  sale  of  the  property  in  satisfac- 
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tlon  thereof.  Under  this  Judgment  the  prop- 
erty was  sold  June  15,  1895,  to  the  plaintiff 
In  the  action.  The  dwelling  house  was  de- 
stroyed by  fire  NoTember  15,  1805.  The  In- 
sured gave  no  notice  of  the  foreclosure  pro- 
ceedings to  the  defendant,  nor  did  the  de- 
fendant have  any  knowledge  thereof  until 
after  the  property  was  destroyed.  The  su- 
perior court  held  that  the  above  clause  did 
not  have  the  effect  to  avoid  the  policy,  unless 
the  Insured  had  knowledge  of  the  foreclosure 
proceedings  before  or  at  the  time  of  their 
commencement,  and  that,  as  it  does  not  ap- 
pear herein  that  she  had  any  knowledge 
thereof  until  the  service  upon  her  of  the  pro- 
cess In  the  action,  the  policy  remained  un- 
affected by  the  proceedings.  Judgment  was 
therefore  rendered  In  favor  of  the  plaintiff, 
and  the  defendant  has  appealed. 

A  contract  of  Insurance  Is  to  be  interpret- 
ed by  the  same  rules  as  are  other  contracts, 
and  is  to  be  so  Interpreted  as  to  give  effect 
to  the  mutual  intention  of  the  parties;  and 
this  intention  Is  to  be  deduced.  If  possible, 
from  the  language  of  the  contract  Civ. 
Code,  !§  1635,  1630;  WeDs,  Fargo  &  Co.  v. 
Pacific  Ins.  Co.,  44  Cal.  397;  Yoch  v.  Insur- 
ance Co.,  Ill  Gal.  503,  44  Pac.  189,  34  L.  B. 
A.  857.  The  above  clause  In  the  policy  Is 
included  In  that  portion  which  enumerates 
many  grounds  for  avoiding  It,  and  it  Is  mani- 
fest that  the  parties  Intended  by  these  sereral 
clauses  to  agree  that  the  defendant  should 
not  be  liable  upon  the  policy  In  case  the  risk 
that  It  assumed  should  be  thereafter  Increas- 
ed, unless  Its  consent  to  such  increased  risk 
should  be  Indorsed  upon  the  policy."  The  pro- 
vision above  quoted  Is  directed  to  the  fact  of 
knowledge  on  the  part  of  the  Insured  of  the 
commencement  of  foreclosure  proceedings, 
and  not  to  the  time  at  which  he  may  obtain 
such  knowledge,  and  the  reasonable  construc- 
tion to  be  given  to  the  clause  Is  that  when- 
ever he  shall  have  knowledge  of  the  pro- 
ceedings, and  shall  fall  to  obtain  the  consent 
of  the  Insurer  thereto,  the  policy  shall  be 
avoided.  That  the  risk  assumed  at  the  date 
of  the  policy  would  be  increased  by  foreclo- 
sure proceedings  against  the  insured  property 
was  a  fact  well  recognized  In  matters  of  in- 
surance, and  It  has  been  held  that  a  proviso 
In  the  policy  that  It  shall  be  avoided  by  the 
commencement  of  foreclosure  proceedings 
has  that  effect,  even  though  the  Insured  Is 
Ignorant  thereof.  Titus  v.  Insurance  Co.,  81 
N.  T.  410;  Meadows  v.  Insurance  Co.,  62 
Iowa,  387,  17  N.  W.  600.  It  was  doubtless 
for  the  purpose  of  overcoming  the  harshness 
of  this  rule  that  the  standard  form  of  jwllcy 
limits  thlB  effect  to  those  proceedings  of 
which  the  Insured  has  knowledge.  This  limi- 
tation is  for  the  benefit  of  the  insured,  and 
that  he  may  have  an  opportunity  to  obtain 
the  consent  of  the  insurer  to  the  increased 
risk,  and  pay  an  additional  premium  there- 
for, If  it  shall  be  demanded.  The  object  of 
the  clause  is  to  provide  against  an  increase 
Of  the  risk,  but  such  increased  risk  would 


not  be  varied  by  the  knowledge  or  Ignorance 
of  the  Insured,  and  It  may  be  assumed  that 
the  parties  deemed  it  Just  that  the  insured 
should  have  an  opportunity  to  procure  the 
consent  of  the  insurer  thereto,  and  therefore 
provided  that  the  policy  should  not  be  for- 
feited If  the  proceedings  were  had  without 
bis  knowledge. 

It  would  be  a  solecism  to  speak  of  the  in- 
sured having  "knowledge"  of  proceedings  yet 
to  take  place.  He  might  be  Informed  of  the 
purpose  of  the  mortgagee  to  commence  pro- 
ceedings, and  he  might  have  a  belief  that 
they  would  be  commenced,  but  this  Informa- 
tion or  belief  could  not  be  termed  his  "knowl- 
edge" of  their  commencement.  It  is  equally 
unreasonable  to  assume  that  the  parties  In- 
tended by  this  clause  to  limit  the  provision 
avoiding  the  policy  to  proceedings  of  which 
the  insured  has  knowledge  at  the  identical 
moment  of  their  commencement.  These 
views  find  support  in  Qninlan  v.  Insurance 
Co.,  133  N.  Y.  356i,  31  N.  E.  31;  Woodside 
Brewing  Co.  v.  Pacific  Fire  Ins.  Co.,  11  App. 
Dlv.  68.  42  N.  Y.  Supp.  620;  Gibson  Electric 
Co.  V.  Liverpool,  L.  &  G.  Ins.  Co.,  10  App. 
Dlv.  223,  41  N.  y.  Supp.  675,  affirmed  In  159 
N.  Y.  418,  54  N.  E.  23;  Norris  v.  Insurance 
Co.,  55  S.  C.  450,  33  S.  E.  566;  Insurance  Co. 
V.  Brown.  77  Md.  79,  25  Atl.  992. 

A  contrary  construction  was  given  by  the 
supreme  court  of  Idaho  in  Bellevue  Roller  Co. 
V.  London  &  L.  Fire  Ins.  Co.,  39  Pac.  196, 
but  the  reasoning  of  the  court  thereon  does 
not  commend  Itself  to  oiir  Judgment.  It 
urges  In  support  of  its  conclusion  that  it 
would  not  be  a  reasonable  constructiou  of  the 
clause  to  so  construe  it  as  to  require  a  party 
to  give  notice  of  a  fact  of  which  he  has  no 
Information  or  knowledge,  but,  as  the  clause 
makes  no  provision  requiring  any  notice  to  be 
given  to  the  insurer,  the  reason  thus  given 
Is  inapplicable.  The  policy  merely  provides 
that  it  shall  be  avoided,  if  the  consent  of  the 
insurer  Is  not  obtained.  The  case  in  Idaho 
was  cited  in  one  of  the  district  courts  of  ap- 
peals in  Texas  (Insurance  Co.  v.  Freeman,  33 
S.  W.  1091),  but  the  decision  therein  does  not 
appear  to  have  rested  upon  this  authority. 
In  another  district  court  of  the  same  state 
the  clause  seems  to  have  received  a  different 
construction.  Insurance  Go.  v.  Clayton  (Tex. 
Civ.  App.)  43  S.  W.  910.  The  Judgment  Is  re- 
versed, and  the  court  Is  directed  to  render 
Judgment  In  favor  of  the  defendant  upou  the 
facts  stipulated  by  the  parties. 

We  concur:  GAROUTTE,  J.;  VAK 
DYKE,  J. 


(6  Cal.  Unrep.  MI) 
WHITE  V.  COSTIGAN.     (S.  F.  1,663.) 
(Supreme  Court  of  California.     Feb.  23.  1901.) 

APPEAL— MORTGAGES— REDEMPTION  —  JUNIOR 
MORTGAGEE— UNAUTHORIZEIJ  REDEMPTION— 
REDEMPTIONER  AS  ASSIGNEE-EQUITY. 
1.  Though  a  receiver's  sale  of  land  had  I)c«n 

held  to  be  unauthorized  on  appval  iu  auothvr 
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«nit,  the  facts  affecting  the  validity  of  the  sale 
not  appearing  from  the  record  in  the  case  at 
bar,  and  it  having  been  expressly  found  in  the 
trial  court  that  the  sale  was  properly  made,  it 
would  be  assumed,  for  the  purposes  of  the 
case,  that  the  sale  was  valid. 

2.  Where,  on  foreclosure  of  a  mortgage,  a 
deficiency  judgment  was  entered  in  favor  of  a 
junior  morti?agee,  but  prior  to  his  judgment  a 
portion  of  the  mortgaged  lands  not  included  in 
his  mortgage  had  been  conveyed  by  receiver's 
deed,  he  was  not  entitled  to  redeem  such  lands, 
under  Code  Civ.  Proc.  §  701,  giving  a  right  of 
redemption  to  creditors  having  a  lieu. 

3.  Where  a  purchaser  at  mortgage  sale  made 
a  quitclaim  deed  of  the  land  to  the  owner,  sucli 
deed  operated  as  a  redemption,  and  perfected 
the  owner's  title. 

4.  By  Code  Civ.  Proc.  f  703,  a  redemption 
from  a  mortgagee  is  followed  by  a  sheriff's 
deed,  and  section  705  requires  a  redemptioner 
to  serve,  with  his  notice  of  redemption  to  the 
sheriff,  a  copy  of  any  assignment  necessary  to 
establish  his  claim.  Held,  that  where,  after 
mortgage  foreclosure,  the  purchaser  on  mort- 
gage sale  gave  a  deed  of  the  premises  to  the 
owner,  and  prior  thereto,  and  with  the  knowl- 
edge of  the  owner,  one  who  was  unauthorized 
to  redeem  attempted  to  do  so,  and  paid  the 
redemption  money  to  the  sheriff,  under  section 
703  the  redemption  was  virtually  an  assign- 
ment of  the  purchaser's  interest,  though  the 
sheriff  was  not  niithonzed  to  make  the  deed 
under  section  705,  and  hence  should  be  regard- 
ed as  the  assignee  of  the  pnrchaser,  and  the 
owner  entitled  to  have  her  title  quieted  only 
on  condition  of  paying  the  redemption  money 
to  the  redemptioner. 

5.  Where  the  purchaser  at  mortgage  sale  gave 
a  deed  of  the  premises  to  the  owner,  and  prior 
thereto  one  not  entitled  to  redeem  had  paid  the 
redemption  money  to  the  sheriff,  the  redemp- 
tioner's  right  to  be  regarded  as  the  assignee  of 
the  purchaser's  interest,  being  purely  one  in 
equity,  did  not  extend  to  the  forfeiture  of  the 
owner's  title  for.  nonredeniption,  she  not  be- 
ing affected  by  the  transaction  between  the 
pnrchaser  and  the  redemptioner.  and  the  deed 
from  the  pnrchaser  being,  in  effect,  a  redemp- 
tion. 

0.  Where  one  who  was  not  authorized  to  re- 
deem from  a  mortgage  sale  paid  the  redemption 
money  to  the  sheriff,  such  redemptioner  had 
a  rieht  to  have  his  equitable  title  perfected 
by  a  conveyance  from  the  owner,  to  whom  the 
purchpRpr  thereafter  conveyed  the  land. 

7.  Where  one  who  was  not  authorized  to  re- 
deem from  a  mortsage  sale  paid  the  redemp- 
tion money  to  the  sheriff,  his  right  to  be  repaid 
his  money,  or  to  have  a  conveyance  from  the 
owner  of  the  lands,  being  an  equitable  one 
merely,  he  should  be  allowed  legal  interest  only 
on  the  amount  paid  by  him  from  the  date  of 
payment. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Mendocino  coun- 
ty;  J.  M.  Mannon,  Judge. 

Action  by  Frankle  White  against  James  M. 
Gostigan.  From  a  decree  in  favor  of  de- 
fendant, plaintiff  appeals.    Reversed. 

Wm.  T.  Raggett,  J.  Q.  White,  Geo.  B.  Whlt- 
aker,  and  Walter  H.  Linfortb,  for  appellant 
Seawell  &  Pemberton,  for  respondent 

SMITH,  C.  The  suit  was  brought  to  quiet 
title  to  the  lands  described  in  the  complaint. 
Judgment  was  rendered  for  the  defendant 
The  appeal  Is  from  the  Judgment,  and  on 
the  Judgment  roll.  Roth  parties  deraign  title 
from  one  George  E.  White,  plaintiff's  divor- 
ced   husband.     White   bad   mortgaged   tbe 


lands  In  controversy  and  other  lands  to  one 
Fairbanks,  and  afterwards  some  of  tbe  same 
lands,  but  not  the  lands  In  controversy,  to 
the  defendant  Costigan.  Suit  was  commen- 
ced by  Fairbanks,  January  15,  1895,  for  fore- 
closure of  his  mortgages,  to  which  Costigan 
was  made  defendant  as  Junior  mortgagee. 
Pending  this  suit  the  mortgages  of  Fairbanks 
were  assigned  to  the  plaintiff  herein,  and  by 
her  to  one  Linfortb,  who  was  substituted  as 
plaintiff.  Judgment  for  foreclosure  was  en- 
tered,—date  not  given,— and  on  March  6,  18»7. 
tbe  lauds  included  in  the  Fairbanks  mortgage 
were  sold  by  the  sheriff,  and  on  tbe  return 
of  the  sale,  March  25,  1897,  a  deflcicncy  Judg- 
ment for  $3,937  was  docketed  in  favor  of 
Costigan.  At  the  sale  Linfortb  became  the 
purchaser  of  the  lands  in  controversy  for  the 
sum  of  $500.  Costigan  redeemed  from  the 
sale,  within  the  time  allowed  by  law  for 
redemption,  paying  the  redemption  money  to 
tbe  sheriff,  and  receiving  bis  certificate,  and 
afterwards  his  deed  for  tbe  lands  sold.  The 
redemption  money  was  paid  to,  and  accept- 
ed by,  Linfortb.  Tbe  redemption  was  regular 
In  all  respects  except  as  to  Costigan' s  tight  to 
redeem.  On  tbe  day  after  tbe  redemption, 
September  8,  1897,  Linfortb  made  a  quitclaim 
deed  of  the  land  to  the  plaintiff,  who  paid 
no  consideration,  and  took  the  deed  with  no- 
tice of  the  redemption  and  of  the  acceptance 
of  tbe  money  by  Linfortb.  The  plaintiff  de- 
raigns  title  under  the  deed  last  referred  to, 
and  also  under  a  receiver's  deed — date  not 
given,  but  recorded  Xovember  21,  1SS6— 
made  in  pursuance  of  a  sale  uo^er  an  order 
of  the  superior  court  of  San  Francisco  of  date 
April  12,  1805,  and  an  order  of  confirmation 
of  date  May  5,  189C,  in  a  divorce  suit  therein 
pending  between  herself  and  her  husband. 
Tbe  validity  of  this  sale  was  Involved  In  tbe 
case  of  White  v.  White  (decided  by  the  conrt 
hi  bank.  Dec.  6,  1900)  G2  Pac.  10<i2;  and  it 
was  there  held,  on  the  facts  appearing  in  that 
case,  that  the  court  was  without  Jurisdic- 
tion to  order  the  sale,  and  the  sale  and  deed 
made  in  pursuance  thereof  consequently  void. 
Rut  in  this  case  tbe  facts  affecting  tbe  valid- 
ity of  the  order  of  sale  do  not  appear,  and 
It  is  expressly  found  that  the  order  of  sale, 
and  tbe  order  confirming  the  sale,  were  "duly 
made  and  entered"  by  tbe  court,  and  that 
thereafter  a  deed  was  executed  to  the  plain- 
tiff by  the  receiver  "conveying  to  (her)  all 
tbe  right,  title,  and  interest  of  the  said 
George  E.  White  in  and  to  the  lands  •  •  • 
sold,  •  •  •  including  tbe  premises  de- 
scribed in  the  complaint"  Hence  tbere  is 
nothing  in  the  record  here  to  show  want  of 
Jurisdiction  In  the  court;  and  tbe  maxim. 
"De  non  apparentibus,  et  non  existentibus, 
eadem  est  ratio,"  must  be  applied.  It  must 
therefore  be  assumed,  In  this  case,  that  the 
sale  was  valid. 

The  relations  of  tbe  parties  to  the  land  in 
controversy  appear,  then,  to  be  as  follows: 
Mrs.  White,  after  tbe  foreclosure  sale,  was 
the  legal  owner  of  the  land,  and  entitled  to 
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redeem.  By  the  quitclaim  deed  from  Lin- 
forth,  she  acquired  -whatever  Interest  he  had 
at  the  date  of  the  deed,  which,  unless  he  had 
previously  parted  -with  his  Interest  as  pur- 
chaser, perfected  her  title.  But  In  the  mean- 
while Costlgan  had  redeemed  from  Linfortb, 
and,  If  he  thereby  acquired  any  rights,  these 
could  not  be  affected  by  the  deed  to  Mrs. 
White.  The  questions  Involved  relate,  there- 
fore, to  the  validity  and  effect  of  this  re- 
demption. In  considering  them,  the  legal  and 
the  equitable  aspects  of  the  case  must  be  care- 
fully distinguished.  The  former  will  be  first 
considered. 

1.  The  redemption  was  made  by  Costlgan 
under  his  deficiency  Judgment  of  March  26, 
1807.  But  before  that  time  the  title  to  the 
land  in  controversy  had  passed  by  the  re- 
ceiver's deed  to  Mrs.  White.  His  judgment, 
therefore,  was  not  a  ilea  upon  the  land,  and 
did  not  entitle  him  to  redeem.  Code  CSv.  Proc. 
f  701.  The  sheriff's  deed  was  therefore  whol- 
ly void.  "To  be  entitled  to  redeem,  [the 
party]  must  be  a  creditor  having  a  Hen." 
Haskell  v.  Manlove,  14  Cal.  57.  The  power 
of  the  sheriff  to  transfer  the  title  of  the  Judg- 
ment debtor  or  his  successor,  in  invltum,  "Is 
altogether  statutory,  and  his  acts  are  nuga- 
tory, unless  the  provisions  of  the  statute  are 
pursued."  Wilcoxson  v.  Miller,  49  Cal.  194. 
The  case,  therefore,  In  its  legal  aspect,  was 
not  affected  by  the  attempted  redemption. 
The  legal  title  was  already  vested  in  Mrs. 
White,  but  was  subject  to  forfeiture  for  fail- 
ure to  redeem  within  the  period  prescribed 
by  the  statute.  The  deed  removed  this  lia- 
bility, and  in  effect  operated  as  a  redemption 
from  the  sale.  Thenceforth  her  title,  1.  e.  her 
legal  title,  ceased  to  be  subject  to  forfeiture, 
and  thus  became  perfect. 

2.  It  remains  to  be  considered  whether,  by 
bis  attempted  redemption,  Costlgan  acquired  I 
any  equitable  rights,  and.  If  so,  what  these  ! 
may  be.  With  regard  to  this  question,  Mrs. 
White  appears  in  a  double  capacity,  or  rath- 
er In  two  capacities,  namely,  as  the  success- 
or of  the  Judgment  debtor,  and  as  the  suc- 
cessor of  the  purchaser,  Llnforth.  In  the 
former  capacity  she  was  the  owner  of  the 
land,  subject  to  forfeiture  for  noaredemp- 
tion, .  and,  as  she  was  not  a  party  to  the 
transaction  between  Llnforth  and  Costlgan, 
her  title  was  not  affected  thereby.  But  as 
grantee  In  the  deed  from  Linfortb  she  took 
subject  to  any  equities  existing  against  him 
in  favor  of  Costlgan.  The  question  between 
her  and  Costlgan  is  therefore  the  same,  with 
regard  to  such  equities,  as  would  have  been 
the  question  between  him  and  Llnforth  if 
the  deed  had  not  been  made.    Stated  gen- 

^erally,  the  question  involved  is  as  to  the 
effect  of  a  redemption  from  an  execution  sale 
by  an  unqnalifled  redempttoner  accepted  or 
acquiesced  In  by  the  purchaser.  On  this 
point  It  seems  to  be  settled  that  the  purchas- 
er is  estopped  to  dispute  the  validity  of  the 
redemption.  3  Freem.  Elx'ns,  g  317,  p.  1870, 
and  cases  cited.    But  whether  such  estoppel 


will  operate  to  transfer  the  interest  of  the 
purchaser  to  the  redemptioner  must  depend 
upon  the  statutory  provisions  of  the  particu- 
lar state.  Thus,  in  Illinois,— where  the  effect 
of  redemption  is  simply  to  extinguish  the 
purchaser's  Interest,  and  thus  to  subject  the 
property  to  the  redemptioner's  lien,— it  has 
been  held  that  a  redemption  by  an  unquali- 
fied redemptioner  cannot  be  treated  as  an 
assignment,  though  It  Is  suggested  that  even 
■there  tlie  redemptioner,  In  a  proper  proceed- 
ing In  equity,  might  be  subrogated  to  the 
rights  of  the  purchaser.  Meyer  v.  Mlntonye, 
106  111.  414;  Freem.  Ex'ns,  §  321,  pp.  18S5. 
18SC.  But  In  this  state,  by  the  provisions 
of  our  statute,  the  redemption  is  followed 
by  a  deed  (Code  Civ.  Proc.  8  703),  and  hence 
"the  redemption  Is  virtually  a  transfer  of 
the  certificate  of  sale."  Bagley  v.  Ward,  37 
Cal.  129,  130;  Eldrldge  v.  Wright,  53  Cal. 
336. 

In  Bagley  v.  Ward  the  redemptioner  was 
qualified  to  redeem,  but  it  was  objected  that 
the  papers  required  by  the  statute  were  not 
produced  to  the  sheriff,  which  ordinarily 
would  render  the  redemption  void.  Code 
Civ.  Proc.  §  705;  Haskell  v.  Manlove,  14 
Cal.  54;  Wilcoxson  v.  Miller,  49  Cal.  193.  It 
was  held  that,  "as  between  the  immediate 
parties  to  the  redemption,  the  production  of 
the  papers  mentioned  In  the  statute  (might) 
be  waived,"  and  that  the  sheriff's  deed  pass- 
ed a  good  title.  In  the  case  at  bar  the  re- 
demptioner was  not  entitled  to  redeem,  and 
hence  the  sheriff  was  not  authorized  to  make 
the  deed;  but  the  principle  that  a  redemp- 
tion, under  our  laws.  Is  virtually  an  assign- 
ment, applies.  And,  Indeed,  this  Is  evident 
from  the  nature  of  the  transaction;  for,  as 
the  end  and  effect  of  the  redemption  Is  to 
transfer  the  title,  this  interest  must  neces- 
sarily enter  into'  the  minds  of  the  parties, 
and  the  transaction  thus  contains  in  itself 
all  the  elements  of  a  valid  assignment  except 
the  formal  writing.  Civ.  Code,  §§  1060.  1636, 
1646,  1647.  In  this  case,  for  lack  of  the 
written  assignment,  the  sheriff  had  no  au- 
thority to  convey  (Code  Civ.  Proc.  §  703); 
but  nevertheless  the  Intent  Is  apparent,  and 
the  transaction.  Interpreted  In  the  light  of 
the  circumstances,  and  of  the  law  and  us- 
age of  the  state,  must  be  regarded  in  equity 
as  an  assignment  of  the  purchaser's  interest. 
Accordingly,  In  Abadle  v.  Lobero,  36  Cal.  396, 
397,  which  was  a  case  of  redemption  by  an 
unqualified  redemptioner,  it  was  assumed 
(though  not  expressly  held)  that,  "since  (the 
purchaser)  was  satisfied  and  treated  the  re- 
demption as  valid,  it  was  good,  or,  if  not 
good  as  a  redemption  as  between  the  par- 
ties, amounted  to  an  assignment  of  the  cer- 
tificate of  sale,"  and  this  opinion  Is  refer- 
red to  with  apparent  approval  in  Eldrldge 
V.  Wright,  55  Cal.  336,  537,  and  In  the  con- 
curring opinion  in  effect  affirmed.  The  de- 
fendant must  therefore  be  regarded  as  occu- 
pying the  position  of  equitable  assignee  of 
Linforth's  interest,  and  is  entitled  to  have 
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his  equitable  right  perfected.  Bat  his  right 
which  ia  purely  of  equity  cogniztince,  does 
not  extend  to  the  forfeiture  of  the  plaintUTs 
title  for  nonredemptlon;  tor,  as  to  her  orig- 
inal title,  she  was  not  affected  by  the  trans- 
action between  Llnforth  and  the  defendant, 
and  from  the  legal  point  of  view  the  deed 
from  Llnforth  was.  In  effect,  a  redemption. 
Nor,  were  It  otherwise,  6oald  equity  assist 
him  in  enforcing  a  forfeiture.  The  plaintiff 
Is  therefore  entitled  to  have  her  title  quiet- 
ed, but  only  on  the  condition  of  paying  to 
the  defendant  the  amount  paid  by  him  for 
redemption.  The  defendant  has  a  right  to 
have  his  equitable  title  perfected  by  a  con- 
veyance from  the  plaintiff,  if  she  do  not  re- 
deem; and,  as  his  right  is  merely  equitable, 
he  shbuld  be  allowed  and  the  plaintiff  re- 
qnlred  to  pay  legal  interest  only  on  the 
amount  paid  by  him  ($560)  from  the  date  of 
payment  The  time  for  redemption  should 
be  limited  to  a  reasonable  time,  not  exceed- 
ing six  months  from  the  entry  of  the  Judg- 
ment herein  ordered.  I  advise  that  the  Judg- 
ment be  reversed,  and  the  cause  remanded, 
with  directions  to  the  court  below  to  render 
Judgment  on  the  findings  In  accordance  with 
this  opinion. 

We  concur:    HATNES,  0.;   GRAY,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  the  court  below  to  render  Judgment 
on  the  findings  In  accordance  with  this  opin- 
ion. 


<U1  Cal.  t7S) 

HAUaHAWOtrr  v.  HUBBARD  et  al.   (L.  a. 
T9».) 

(Snpreme  Qonrt  of  OaUfomla.    Feb.  26,  1901.) 

MUNICIPAL  CORPORATIONS— SEWER  IMPROVH- 
MENTS— CONTROL  BY  COUNCIL— DELEGATION 
OF    POWERS— INVALID    ASSESSMENTS. 

FInlayson,  St.  Lawst  p.  9,  f  3,  requires  th« 
dty  coundl,  before  contracting  for  sewer  im- 
provements, to  pass  and  pablish  a  resolution  of 
intention  "describing  the  work"  proposed,  and 
provides  that  the  city  engineer  sball  maiie  plans 
and  specifications  and  estimates  of  the  coat 
thereof,  which,  by  Id.  p.  42,  {  5,  become  part  of 
the  contract,  to  be  awarded  when  approved  by 
the  council.  Id.  p.  61,  {  6,  provides  that  the 
work  must  be  done  under  the  direction  and  to 
the  satisfaction  of  the  superintendent  of  streets. 
The  ordinance  of  intention  for  the  work  requir- 
ed it  to  be  done  in  accordance  with  plana  and 
specifications  on  file  in  the  city  clerk's  office, 
one  of  which  provided  that,  "when  the  ground 
does  not  afford  a  sufficiently  solid  foundation, 
the  contractor  shall  excavate  the  trench  to 
snch  increased  depth  as  the  street  superin- 
tendent ma^  decide  to  be  necessary,  and  shall 
then  bring  it  np  to  the  required  level  and  form 
with  such  material  and  in  such  manner  as  the 
street  superintendent  may  direct."  Held,  that 
an  assei>sment  levied  for  work  done  under  a 
contract  based  on  such  plans  and  specifications 
was  not  invalid  on  the  ground  that  such  specifi- 
cations delegated  to  the  street  superintendent 
powers  of  the  couucU. 


Department  2.  Appeal  from  superior  conn, 
Los  Angeles  county;  Lnden  Shaw,  Judge. 

Suit  by  W.  J.  Haughawout  against  Laura 
A.  Hubbard  and  others  to  foreclose  an  assess- 
ment lien  on  a  certain  lot  for  sewer  work. 
From  a  Judgment  in  favor  of  the  defendants, 
plaintiff  appeals.    Reversed. 

H.  J.  Stevens  and  A.  B.  McCutchen,  for 
appeUant  Uolford  &  Pollard,  for  respond- 
enta 

PER  CURIAM.  Tbe  ordinance  for  the 
work  requires  It  to  be  done  "in  accordance 
with  the  plans  and  q>eclflcatlons  on  file  In  the 
clerk's  office  of  the  city  of  Los  Angeles,  said 
specifications  being  designated  'C  and  'D.'" 
The  ordinance  of  intention  contains  a  similar 
provision.  It  is  claimed  by  the  respondent, 
in  effect,  that  these  specifications  delegate  to 
the  street  superintendent  powers  vested  by  the 
law  in  tbe  council,  and  which  It  had  no  right 
to  delegate.  The  specification  principally  dis- 
cussed In  tbe  briefs,  and  on  the  supposed  In- 
suflldency  of  which  the  decision  of  tbe  lower 
court  was  rested,  is  as  follows:  "When  tbe 
ground  does  not  afford  a  sufficiently  solid  foun- 
dation, the  contrsctor  shall  excavate  the  trench 
to  such  increased  depth  as  the  street  superin- 
tendent may  decide  to  be  necessary,  and  shall 
then  bring  It  up  to  the  requh%d  level  and 
form  with  such  material  and  in  snch  manner 
as  tbe  street  superintendent  may  direct" 
The  point  of  the  objection  Is  that  tbe  power 
is  thus  delegated  to  the  street  superintendent 
to  determine  whether  the  ground  does  or  does 
not  "afford  a  sufficiently  solid  foundation," 
and.  In  the  latter  case,  the  power  to  determine 
the  depth  of  the  excavation,  and  tbe  materials 
to  be  used  in  bringing  the  bottom  of  tbe  ditch 
"to  the  required  level  and  form."  The  for- 
mer objection  was  overruled  by  the  court  be- 
low. The  latter  was  sustained  on  the  sup- 
posed authority  of  Bolton  v.  Gilleran,  105  Cal. 
244,  38  Pac.  881,  and  cases  following  It  The 
other  objections  are  similar,  but  are  of  a  more 
trivial  character,  and  were  regarded  by  the 
lower  court  as  without  merit  It  Is  assumed 
In  these  objections  that,  nnder  the  provisions 
of  the  law  relating  to  the  subject  It  is  the 
function  of  the  council.  In  ordering  any  Im- 
provement to  determine  In  advance  all  the  de- 
tails of  the  construction;  or,  in  other  words, 
not  only  to  make  the  specifications,  bnt  to 
make  them  so  complete  as  to  leave  nothing 
to  the  discretion  or  judgment  of  the  street 
superintendent  But  to  this  view  of  the  law 
there  are  several  decisive  objections:  First 
the  function  of  making  the  specifications  is  not 
imposed  by  the  law  on  the  council,  but  on  the 
city  engineer.  The  function  of  the  council 
with  reference  to  tiiem  Is  merely  to  order 
them  to  be  made,  and  to  see  to  It  that  thev 
are  accompanied  by  an  estimate  of  the  cost 
of  the  Improvement,  and  are  otherwise  satis- 
factory. Next  the  law  does  not  Impose,  either 
on  the  council  or  tbe  engineer,  the  Impossible 
task  of  making  the  specifications  so  complete. 
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And,  finally.  It  Is  the  obvious  intent  of  the 
hnv  to  devolve  upon  the  street  superintendent 
a  certain  discretion  with  reference  to  the  de- 
tails of  the  warli.  A  brief  review  of  the  act 
relating  to  street  improvements,  and  of  the 
several  powers  and  functions  imposed  by  it 
on  the  coimcil  and  other  municipal  officers, 
will  establish  these  propositions. 

1.  By  section  2  of  the  street-worli  act  the 
power  is  conferred  on  the  city  council  "to 
•order"  any  of  the  Improvements  therein  speci- 
fied. Flnlayson,  St.  Laws  Cal.  pp.  5,  9,  $  3. 
This  involved  the  function  of  determining  the 
nature  or  general  character  of  the  improvement 
to  be  made;  and  this  is  also  Implied  in  the 
provision  that  "a  resolution  of  intention"  shall 
be  made  and  published  "describing  the  work," 
by  which  is  meant  not  the  work  or  labor  to  be 
(lone,  but  the  improvement  or  work  to  be  con- 
structed. This  function  obviously  can  be  per- 
formed only  by  the  council;  and  if  it  be  dele- 
gated, either  in  w'bole  or  in  part,  to  the  street 
superintendent,  the  assessment  for  the  im- 
provement will  be  void.  Bolton  v.  Gilleran, 
supra,  and  cases  cited.  But  the  performance 
of  this  function  does  not  involve  the  necessity 
of  determhiing  or  describing  the  details  of 
construction.— a  task  for  which  the  council  is 
altogether  unfitted.  This  task  is  devolved  by 
the  law  on  the  city  engineer,  whose  duty  it 
is  (In  the  case  of  sewer  work)  to  make  "plans 
and  specifications,  and  careful  estimates  of 
the  costs  and  expenses  thereof  (Flnlayson, 
St.  Laws,  p.  9,  S  3),  which,  when  approved, 
become  part  of  the  contract  to  be  awarded  (Id. 
p.  42,  i  5).  The  function  of  the  council  with 
regard  to  these  is  simply  that  of  supervision. 
Ultimately  It  is  its  function  to  determine  the 
cost  of  the  work,  and  the  amount  of  the  tax 
to  be  assessed  for  it  (Bolton  v.  GUleran,  105 
Cal.  248.  38  Pac.  881);  and  this  implies  that 
the  specifications  must  be  accompanied  by  an 
estimate  of  the  cost  definitely  determining  the 
amount.  But,  if  the  specifications  comply 
with  this  essential  condition,  and  are  other- 
wise satisfactory  to  the  council,  its  functions 
are  fulfilled;  nor— this  condition  being  ful- 
filled—is  Its  jurisdiction  to  order  the  work  in 
any  way  affected  by  any  defects  In  the  work 
of  the  engineer  In  preparing  the  specifications. 
The  provisions  of  the  act  in  this  regard  are 
explicit.  On  the  publication  of  a  sufficient 
resolution  of  intention  "describing  the  work," 
and  the  lapse  of  the  25  days,— the  Intervening 
conditions  having  occurred,— the  council  is 
"deemed  to  have  acquired  jurisdiction  to  or- 
der •  •  •  the  work";  and  all  that  is  re- 
quired of  it  in  addition  is  that  it  shall  require 
the  specifications  to  be  made,  and  the  cost  of 
the  work  to  be  thus  determined.  It  is  clear, 
therefore,  that  the  defects,  if  any.  In  the 
specifications,  are  not  to  be  regarded  as  de-* 
faults  of  the  council  in  performing  its  func- 
tions; and  that  the  power  devolving  on  the 
street  superintendent  by  reason  of  such  de- 
fects cannot  be  regarded  as  a  delegation  of 
the  powers  of  the  council. 

2.  Uence  the  objections  made  must  be  re- 


'  garded  as  resting  shnply  upon  the  supposed 
defects  In  the  specifications,  and  upon  the 
proposition,  assumed  to  be  law,  that  these 
may  affect  the  validity  of  the  assessment. 
But  there  is  nothing  in  the  act  to  lead  us  to 
suppose  that  this  was  Intended,  and,  from 
the  nature  of  the  case,  a  contrary  intention 

'  must  be  inferred.  The  purpose  of  specifica- 
tions is,  indeed,  to  determine  and  prescribe 
the  details  of  construction;  but  this  can  be 
effected  only  approximately.  To  some  ex- 
tent such  details  must  depend  on  unantici- 
pated contingencies,  and  can  be  determined 
only  by  the  exigencies  of  the  actual  construc- 
tion. The  specifications  must,  therefore,  al- 
ways fall,  more  or  less,  in  certainty  or  com- 
pleteness of  detail;  and  hence  the  most  ac- 
curate and  detailed  specifications  must  leave 
improvlded  for  many  questions  arising  in 
the  course  of  the  work  as  to  kind  and  amount 
of  work  or  materials  and  other  details  of 
construction.  The  question  as  to  the  suffi- 
ciency or  insufficiency  of  specifications  is, 
therefore,  one  merely  of  degree;  that  is,  not 
whether  they  are  certain  <ye  uncertain,  but 
whether  they  are  more  uncertain  than  is  de- 
sirable. To  this  question  no  general  answer 
can  be  given;  and  hence.  In  the  absence  of 
specific  provisions  of  the  law,  It  must  be  re- 
garded as  Immaterial  to  the  validity  of  the 
assessment 

3.  It  follows,  from  the  essential  nature  of 
all  specifications,  that  many  questions  as  to 
details  must  be  left  to  the  discretion  of  the 
officer  superintending  the  construction,- in 
this  case  the  street  superintendent;  and  that 
this  must  be  the  case  with  reference  to'  all 
details  that  are  in  fact  not  determined  by  the 
spedflcations.  This  fact  is  too  obvious  to 
have  been  overlooked  by  the  legislature. 
Accordingly,  it  Is  expressly  provided  by  the 
act  that  the  work  "must  In  all  cases  be  done 
under  the  direction  and  to  the  satisfaction  of 
the  superintendent  of  streets,  and  the  mate- 
rials used  shall  comply  with  the  specifications 
and  be  to  the  satisfaction  of  said  superin- 
tendent; •  •  •  and  all  contracts  made 
therefor  must  contain  a  provision  to  that 
effect."  Flnlayson,  St.  Laws,  p.  61,  f  6. 
There  is  thus  conferred  upon  the  street  super- 
intendent not  merely  the  power  to  see  the 
si>eciflcatlons  carried  out,  but  a  power  or 
discretion  beyond  the  specifications.  This 
power  is,  of  course,  limited  by  the  contract, 
and  by  the  specifications  as  part  thereof,  but 
extends  to  all  questions  of  detail  not  explicit- 
ly determined  by  the  si>ecffication8,  or  the 
contract;  and  with  reference  to  such  ques- 
tions his  own  judgment  is  by  the  express 
terms  of  the  law  and  of  the  contract  Itself 
made  the  criterion.  (General  rules  may  be 
prescribed  by  the  council  directing  the  exer- 
cise of  this  discretion,  but  this  rather  affirms 
than  denies  its  existence.  The  cases  cited 
by  the  court  are  not  inconsistent  with  this 
view  of  the  law:  In  tlie  case  of  Bolton  v. 
Gilleran,  105  Cal.  244,  38  Pac.  881,  the  assess- 
ment was,  inde:d,  held  to  be  void  on  account 
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of  defect  In  the  Bpeciflcatlons;  but  the  defect 
-was  that  they  did  not  contain  a  definite  es- 
timate of  the  cost  of  the  worlt,  but  alterna- 
tive estimates  only,  of  which  the  one  might 
exceed  the  other  by  about  50  per  cent  The 
result  was  that  there  was  a  failure  to  per- 
form either  of  the  two  essential  functions 
Imposed  by  the  law  on  the  council,  namely, 
that  of  determinJug  and  describing  the  na- 
ture or  general  character  of  the  work,  and 
tliat  of  determining  the  amount  of  the  burden 
to  be  imposed  therefor  by  assessment  on  the 
property  of  the  parties  to  be  charged  with  the 
cost  The  cases  of  Stansbury  T.  White,  121 
Cal.  433,  53  Pac.  940.  and  Chase  T.  City  Treas- 
urer, 122  Cal.  540,  55  Pac.  414,  were  decided 
solely  on  the  authority  of  Bolton  v.  Gilleran, 
and  must  be  regarded  as  mere  applications  of 
the  principle  of  that  decision.  Fisher  t.  Prince, 
3  Burrows,  1304;  Osborne  ▼.  Rowlett  13  Ch. 
DiT.  78S.  In  the  former  case  the  decision 
in  Warren  t.  Chandos,  115  Cal.  382,  47  Pac. 
132,  is  cited  to  the  proposition  that  "a  con- 
tract which  gave  to  the  superintendent  of 
streets  the  power  to  increase  or  diminish  the 
cost  of  the  improvement  after  the  contract 
had  been  entered  into  by  requiring  a  greater 
or  less  amount  of  material  for  its  completion 
as  he  should  determine,  •  •  *  [would 
render]  the  assessment  Invalid."  Whether 
the  contract  in  the  case  under  consideration 
was  of  that  character  or  otherwise  does  not 
appear  from  the  report,  but  it  seems  that  au- 
thority was  given  to  alter  the  specifications, 
which  is  not  the  case  here.  In  Chas^  v. 
City  Treasurer,  122  Cal.  640,  55  Pac.  414,  the 
case  was  decided  mainly  on  the  grounds  of 
insufficient  publication  of  the  resolution  of 
Intention.  The  specifications  are  referred  to 
briefly,  but  are  not  set  out  or  their  effect 
stated.  It  results  from  what  has  been  said 
that  on  the  facts  found'  the  judgment  should 
have  been  for  the  plaintiff.  The  Judgment 
Is,  therefore,  reversed,  and  the  cause  re- 
manded, with  directions  to  the  lower  court  to 
enter  judgment  on  the  findings  for  the  plain- 

tut, 

(m  Cal.  6C7) 

In  re  FREUD'S  ESTATE.    (S.  F.  2,246.) 
(Supreme  Court  of  California.    Feb.  26,  1901.) 

EXECUTORS  AND  ADMINISTRATORS— SALE  OP 
REALTY  —  SATISFACTION  OF  MORTGAGE  — 
STATUTES-JUDGMENT  CREDITOR-NO  STAND- 
ING IN  COURT. 

1.  Code  Civ.  Proc.  i  1577,  provides  that  if  it 
shall  be  for  the  advantage  of  the  estate,  the 
superior  court  .may  authorize  the  administrator 
to  mortgage  the  same;  and  section  1578  re- 
quires the  petition  asl^ing  for  such  power  to 
state  the  debts,  lien,  or  mortgage  to  be  paid 
with  the  money  thereby  received.  Section  1536 
authorizes  a  sale  of  the  realty  for  the  payment 
of  the  debts,  or  when  for  the  best  mterests 
of  the  estate;  and  section  1537  prescribes  that 
the  petition  must  contain  a  statement  of  the 
debts  and  charges  of  administration  already  ac- 
crued, and  an  estimate  of  what  may  accrue 
during  the  administration.  Held,  that  it  was 
not  error  for  the  court  to  decree  a  sale  of  the 
realty  tor  the  payment  of  liens  thereon  and  the 
expeDses  of  administratiuu  stili  to  accrue. 


2.  Under  Code  C!v.  Proc.  ${  1577,  1578,  pro- 
viding that  the  realty  of  an  estate  may  be  sold 
or  mortgaged  for  the  purpose  of  paying  or  re- 
newing liens  or  mortgages  already  thereon,  an 
administratrix  may  mortgage  the  realty  for  the 
purpose  of  paying  existing  'liens  thereon,  and 
may  use  the  money  acquired  by  sale  or  mort- 
gage to  redeem  the  property  of  the  estate  from 
one  who  has  obtained  it  at  foreclosure  sale. 

Department  2.  Appeal  from  superior 
court  city  and  county  of  San  Francisco;  J. 
V.  Coffey,  Judge. 

Petition  by  Tiny  Freud,  as  administratrix 
with  the  win  annexed.  In  the  matter  of  the 
estate  of  Morris  Freud,  deceased,  for  the 
sale  of  the  realty  to  pay  Incumbrances  thae- 
on  and  the  expense  of  administration  stIU  to 
accrue.  From  an  order  granting  the  sale, 
an  order  settling  the  annual  account  of  the 
administratrix,  and  an  order  for  mortgaging 
the  realty,  the  Warners  Bros.  Company,  as 
mortgagees  of  part  of  the  realty,  appeaL 
Affirmed. 

Hart  H.  North  and  Henry  E.  Monroe  (W. 
B.  Treadwell,  of  coimsel),  for  appellant  W. 
S.  Ooodfellow  and  Wm.  B.  Bosley,  for  re- 
spondent 

PER  CURIAM.  Ai^eais  from  an  order  of 
sale  of  real  estate,  an  order  settling  annual 
account  of  administratrix,  and  an  order  for 
mortgage  of  real  property.  The  several  ap- 
peals will  be  considered  In  the  order  stated. 

The  deceased  died  seised  of  two  lots  of 
land,  described  in  the  petition,  which  be  de- 
vised to  his  widow.  Tiny  Freud  (now  admin- 
istratrix), "to  hold  the  same  during  her  life- 
time in  trust  for  [testator's]  five  children" 
named  in  the  will,  and  "upon  the  death  of 
[the]  wife  •  •  ♦  to  be  divided  among 
[his]  said  children  share  and  share  alike." 
The  will  was  admitted  to  probate  and  letters 
testamentary  issued  to  Jacob  Freud,  the  exec- 
utor therein  named,  March  19,  1883.  An 
order  for  a  family  allowance  to  the  widow  of' 
$250  a  month  was  made  December  29,  1883. 
The  executor's  final  account  showing  a  bal- 
ance of  $2,07&62  In  his  favor,  was  settled 
May  26,  18S8;  and  thereupon  he  was  dis- 
charged, and  Mrs.  Freud,  the  widow  of  de- 
ceased, was  appointed  administratrix  with 
the  will  annexed.  The  estate  coming  Into 
her  hands  consisted  of  the  two  lots  above  re- 
ferred to,  found  to  be  of  the  present  value, 
respectively,  of  $6,500  and  ?18,500.  The  lat- 
ter lot  was  subject  to  a  mortgage  of  the  tes- 
tator to  the  German  Savings  &  Loan  Society 
for  $12,500,  and,  when  the  petition  was  filed, 
had  been  sold.  May  31,  1896,  to  the  bank, 
under  a  foreclosure  decree,  for  $11,143.46. 
From  this  sale  the  appellant,  the  Warners 
Bros.  Company,  had  redeemed,  November  30, 
1898,  as  successor  in  interest  of  Jacob  Freud, 
the  former  executor,  and  one  of  the  devisees, 
under  a  deed  of  date  October  1,  1897,— the 
redemption  money  being  $11,609.44;  and,  in  a 
suit  brought  by  him  against  the  administra- 
trix of  the  estate  and  the  devisees  other  than 
Jacob,  a  decree  of  strict  foreclosure  has  beeu 
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rendered,  June  16,  1899,  forecloertng  their  In- 
terests, and  that  of  each  of  them,  in  the 
property  sold,  unless  redemption  should  he 
made  within  60  days  from  the  date  of  the 
decree.  The  mortgage.  It  win  be  observed, 
had  not  been  presented  to  the  executor  as  a 
claim  against  the  estate.  The  petition  for 
the  sale  of  real  estate  was  filed  June  7,  1899. 
Up  to  this  time,  as  appears  from  the  peti- 
tion and  the  findings,  the  administratrix  had 
received  In  rents  the  sum  of  $37,582.85,  all 
of  which  bad  been  disbursed  In  payment  of 
Interest  on  the  mortgage,  taxes,  repairs,  and 
other  expenses  of  .administration,  except  $100 
per  month,  which  had  been  applied  by  her 
on  her  family  allowance.  The  balance  due 
to  Jacob  Freud,  the  former  administrator,— 
$2,07aG2,— remained  unpaid.  The  estimated 
amount  of  the  expenses  and  charges  of  ad- 
ministration to  accrue  was  $2,000.  The  or- 
der of  sale  was  based  by  the  court  on  the 
double  necessity  of  redeeming  the  mortgaged 
premises  from  the  appellant's  Hen,  and  of 
paying  "debts,  expenses,  and  charges  of  ad- 
ministration accruing  and  to  accrue." 

With  regard  to  the  former  ground,  the  con- 
tention Is  that  the  court  waa  not  anthorfased 
to  order  a  sale  for  the  pnri)ose  of  redeeming 
the  mortgaged  premises  from  t'.'.e  ai^ellant's 
Uen.  Such  authority,  it  la  said,  could  be  de- 
rived only  from  the  amendment  of  1803  to 
section  1536  of  the  Code  of  Civil  Procedure, 
which  authorizes  a  sale  "for  the  advantage, 
benefit,  and  best  Interests  of  the  estate,  and 
those  interested  In  It."  But  under  the  de- 
cision In  Re  Packer's  Estate,  126  Cal.  396,  58 
^Pac.  59,  this  provision  cannot  apply  to  the 
estate  of  the  decedent  who  died  in  1883;  and 
hence.  If  the  order  is  to  be  justified  at  all.  It 
must  be  justified  under  the  provisions  of  the 
original  section,  or,  rather,  of  the  section 
as  amended  In  1880.  The  contention  thus 
far,  we  think,  must  be  admitted;  and  it  may 
also  be  admitted,  for  the  purposes  of  this 
case,  as  is  contended,  that  the  money  needed 
for  redemption  did  not  ccime  within  the  de- 
scription of  "debts  outstanding  against  the 
decedent,"  the  payment  of  which  is  one  of 
the  objects  for  which  a  sale  may  be  made 
under  the  provisions  of  the  statute.  But  a 
sale  is  also  authorized  when  It  Is  necessary 
"to  pay  the  debts,  expenses  or  charges  of  ad- 
ministration"; and  this  refers  not  only  to 
accrued  debts,  expenses,  or  charges,  but  to 
those  to  accrue.  Code  Civ.  Proc.  §§  1536, 
1537.  Hence  a  sale  may  be  ordered  when 
ifecessary  to  meet  such  prospective  charges 
or  expenses,  though  there  Ae  "no  debts  or 
expenses  of  administration  accrued  and  un- 
paid." Richardson  v.  Butler,  82  Cal.  179,  23 
Pac.  9.  It  Is  clear,  therefore,  that.  If  among 
the  powers  of  the  administratrix  was  the 
power  to  make  the  redemption  and  to  charge 
the  expense  to  the  estate,  then  the  court  was 
Justified  in  regarding  the  amount  necessary 
for  the  purpose  as  a  legitimate  prospective 
charge  or  expense  of  administration,  and  in 
ordering  a  sale  for  the  purpose  of  redeeming. 


The  question  then  reduces  Itsdf  to  this:  Has 
an  executor  or  administrator  the  power  to 
use  the  money  in  his  hands  for  the  purpose 
of  redeeming  property  of  the  estate  from 
Uens  existing  on  it?  The  question  Is'  an  im- 
portant one.  but  seems  sufficiently  clear. 
The  executor  or  administrator  Is  Intrusted 
by  the  law  with  the  property  of  others.  Code 
Civ.  Proc.  {{  1452,  1581.  And  the  duty  and 
corresponding  power  of  preserving  the  estate 
results  necessarily  from  his  character  as 
trustee.  2  Perry,  Trusts,  i  915.  Thus,  while 
generally  'he  has  no  power  to  carry  on  the 
business  of  the  decedent  (In  re  Rose's  Es- 
tate. 80  Cal:  166,  22  Pac.  86),  yet  he  may  do 
so  if  necessary  to  preserve  the  property  (In  re 
Smith's  Estate,  118  Cal.  466,  50  Pac.  701).  He 
may  also  spend  money  in  litigation  eitJier  to 
recover  or  protect  property  of  the  estate,  or 
for  Insurance.  So  though,  generally,  he  may 
not  expend  money  In  the  erection  of  a  new 
building  (In  re  Moore's  Estate,  72  Cal.  342, 
13  Pac.  880),  yet  he  may  expend  It  In  repairs 
to  any  extent  necessary  to  preserve  the  prop- 
erty; and  in  cases  that  may  be  readily  Imag- 
ined the  power  to  repair  might  extend  even 
to  the  erection  of  a  new  building  (Abb.  Law 
Diet  "Repair"),  as.  e.  g..  In  the  case  of  a 
necessary  outhouse  destroyed  by  fire,  or  of 
land  paying  a  large  rental  on  which  the 
building  had  been  destroyed  by  Are,  or  de- 
cayed so  as  to  be  no  longer  available,  and 
where  the  new  building  could  be  paid  for  In 
a  very  short  time  out  of  the  rental.  In  fine, 
the  governing  principle  is  that  subject  to  the 
contingency  of  the  expense  being  disallowed 
by  the  court  he  may  do  whatever  is  neces- 
sary- for  the  preservation  of  the  property  of 
the  estate,  and  the  specific  character  of  the 
act  done  Is  altogether  immaterial.  Hence, 
necessarily,  his  power  must  extend  to  the 
preservation  of  property  by  paying  off  Hens 
existing  on  It  when  necessary  for  the  pur- 
pose (Woemer,  Adm'n,  pp.  690,  691,  $  329; 
Burnett  v.  Lyford,  93  Cal.  118,  119,  28  Pac. 
855),  as,  e.  g.,  in  the  case  of  taxes,  tax  sales, 
etc.  (People  v,  Olvera,  43  Cal.  494;  Weln- 
relch  V.  Hensley,  121  Cal.  637,  54  Pac.  254), 
or  as  In  case  of  cattle  or  horses  Impounded 
and  held  for  expense  of  pasture  (In  re  Arm- 
strong's Estate,  125  Cal.  605,  58  Pac.  183». 
And  that  this  Is  the  Intention  of  the  law  ap- 
pears very  plainly  from  the  provisions  of 
Code  Civ.  Proc.  §i  1577,  1.578,  where  provi- 
sion is  made  for  the  payment  by  the  admin- 
istrator of  Hens  or  mortgages  on  the  realty 
of  the  estate.  Of  the  cases  cited  to  the  con- 
trary by  the  appellant  (In  re  Knight's  Estate. 
12  Cal.  207;  Tompkins  v.  Weeks,  26  C!al.  50, 
60),  the  latter  has  no  application;  the  deci- 
sion there  resting  on  the  ground,  Italicized 
by  the  court,  that  "the  prior  mortgage  of 
Tomes  [the  lien  paid]  was  not  a  charge 
against  the  estate,  [and  that]  no  part  of  it 
could  ever  have  been  paid  out  of  the  estate." 
The  case,  therefore,  need  not  be  further  con- 
sidered. Nor  is  the  decision  in  Re  Knight's 
Estate  applicable  here.    In  that  case  It  was 
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said,  as  Is  doubtless  true,  that,  while  It  Is 
the  duty  of  the  administrator  to  preserve  the 
estate,  "this  does  not  meaa  that  he  Is,  at 
discretion,  to  pay  off  all  incumbrances  rest- 
ing on  the  property  upon  the  notion  that  the 
property  may  increase  In  value,  and  thereby 
a  speculation  may  be  made  by  the  estate"; 
and  the  point  directly  ruled  was  that  "he 
cannot  advance  money  to  remove  incum- 
brances unless  his  Intestate  was  bound  to 
pay  the  money."  Thus,  apparently,  the  de- 
cision is  placed  on  two  grounds,  namely:  (1) 
On  the  ground  expressed,  which  is  in  effect 
that  the  administrator  cannot  pay  all  Incum- 
brances at  discretion  for  speculative  pur- 
poses, or,  it  might  have  been  said,  for  any 
purpose  except  for  the  preservation  of  the 
property,  and  where  necessary  for  that  pur- 
pose; and  (2)  on  the  ground -that  he  cannot 
pay  off  Incumbrances  "unless  his  intestate 
w.as  bound  to  pay  the  money."  Nor  can  It 
be  determined  which  of  these,  was  the  gov- 
erning consideration  in  the  mind  of  the  court. 
But  the  power  of  the  administrator  to  pay 
off  incumbrances  in  any  case  results  solely, 
from  the  necessity  of  preserving  the  prop- 
erty, and  can  be  Justified  only  on  the  ground 
that  the  lien  is  a  charge  on  the  estate,  and 
tberef<»re  a  peril  to  it;  and  this  Is  equally 
true  whether  the  lien  was  created  by  the  in- 
testate, or,  as  In  the  case  of  taxes,  In  some 
other  way.  The  circumstance  that  the  Hen 
'was  not  created  by  the  deceased  may  there- 
fore be  disregarded,  and  the  decision  may  be 
construed  with  reference  to  the  case  before 
the  court,  and  the  expressed  grounds  of  the 
decision.  Thus  construed,  it  may  be  regard- 
ed as  holding  simply  that  the  administrator 
was  not  justified,  under  the  circumstances 
of  the  particular  case,  in  redeeming  from  a 
lien  which  his  Intestate  was  not  bound  to 
pay.  If,  however,  the  decision  be  construed 
as  based  on  the  latter  circumstances,  it  does 
not  apply  to  this  case,  where  the  fact  Is  dif- 
ferent. Here  the  mortgage  was  made  and  a 
debt  contracted  by  the  deceased.  Nor  was 
the  debt  barred  by  failure  to  present  It. 
Suit  could  still  be  maintained  on  It.  Code 
Clv.  Proc.  i  1500.  And  it  differed  from  oth- 
er debts  of  the  estate  only  In  the  extent  to 
which  It  was  a  Hen.  Nor  was  the  case  mate- 
rially altered  by  the  sale  and  redemption. 
The  effect  of  this.  In  the  legal  aspect  of  the 
case,  was  simply  to  terminate  "the  effect  of 
the  sale,"  thus  restoring  the  property  to  the 
estate,  but  reviving  the  lien  of  the  mort- 
gage for  the  benefit  of  the  party  redeeming. 
Code  Clv.  Proc.  {  703.  The  appellant  acquir- 
ed no  title,  but  an  equitable  lien  only,  by 
subrogation  to  the  lien  of  the  mortgagee. 
Pom.  Eq.  Jur.  $|  7f)8,  799,  1211,  1212.  It  is 
therefore  still  the  lien  of  the  original  mort- 
gage from  which  redemption  is  to  be  made. 
In  another  respect,  also,  is  the  case  of  In  re 
Knight's  Estate  distinguishable  from  the 
cose  at  bar.  In  that  decision  It  was  observ- 
ed by  the  court,  with  reference  to  tlie  case  be- 
fore it.  that  in  such  cases,  where  redemption 


was  necessary,  resort  could  be  had  to  a  court 
of  equity.  But  under  the  existing  law, 
where  in  the  course  of  any  regular  proceed- 
ing the  relief  becomes  appropriate,  the  resort 
may  be  now  had  to  the  court  in  whlcb  the 
administration  is  pending.  Toland  r.  Earl 
(Cal.)  61  Pac.  014.  It  follows  that.  In  cases 
where  the  administrator  is  otherwise  with- 
out power  to  redeem,  authority  may  be  given 
him  by  the  court,  as  has  been  in  effect  done 
In  this  case,  by  the  order  of  sale.  His  au- 
thority, therefore,  can  now  no  longer  be  dis- 
puted, and  hence  the  court  had  authority  to 
order  the  sale  for  the  purpose  of  obtaining 
the  means  for  redemption. 

It  Is  also  objected,  on  the  supposed  author- 
ity of  the  decision  in  Re  Crosby's  Estate.  35 
Oal.  574,  that  the  right  to  have  a  sale  of  the 
real  property  has  been  lost  by  laches.  Bat 
that  was  a  proceeding  for  the  purpose  of 
paying  an  allowed  claim,  and  the  case  was 
regarded  as  In  effect  a  suit  By  a  creditor 
against  the  heirs.-  Here  the  proceeding  is 
for  the  payment  of  expenses  and  charges  of 
administration  accrued  and  to  accrue;  which 
is  a  different  case.  It  is  unnecessary  to  con- 
sider here  the  question  of  the  family  allow- 
ance. That  was  not  passed  on  by  the  court, 
nor  have  we  any  reason  to  suppose  that  in 
making  the  order  of  sale  it  entered  Into  Its 
consideration. 

With  regard  to  the  settlement  of  the  ad- 
ministratrix's account,  the  question  as  to  the 
balance  of  the  family  allowance  claimed  br 
the  widow  was  expressly  reserved  from  the^ 
decision  by  the  court,  and  therefore  need  not 
be  considered.  The  sole  question  Is  as  to  the  _ 
item  of  $100  per  month  credited  to  the  wid- ' 
ow  on  account  of  family  allowance.  This 
was  equivalent  to  a  little  over  six  years'  f  nit 
allowance,— a  period  that  covers  less  than 
the  first  two  years  of  her  administration; 
so  that,  if  we  leave  out  of  view  the  delay 
of  payment,  the  widow  has  received  her  fnll 
allowance  "for  that  period,  and  no  more. 
Whether  her  allowance  should  have  been 
further  cut  down  by  reason  of  her  delay  in 
closing  the  estate  was  a  question  for  the 
lower  court  to  determine,  and  we  see  no  rea- 
son to  disturb  Its  decision. 

With  regard  to  the  order  for  mortgage 
little  need  be  said.  The  authwlty  of  the 
court  to  order  a  mortgage  for  the  ptnpose 
of  paying  liens  on  the  realty  of  the  estate 
is  expressly  given  by  the  provisions  of  the 
statute  (Code  Clv.  Proc.  S  1578);  and  tbe 
constitutionality  of  the  act  has  been  affirm- 
ed by  this  court  in  the  case  of  Murphy  v. 
Bank  (Dec.  27,  1899)  63  Pac.  368.  As  to 
the  propriety  of  the  order  there  can  be  no 
doubt.  The  authority  given  to  the  adminis- 
tratrix extends  only  to  the  mortgage  of  the 
property  covered  by  the  lien,  which  -will  be 
lost  unless  redeemed.  No  one,  therefore,  so 
far  as  his  interest  In  the  estate  Is  concerned, 
can  be  injured  or  aggrieved  by  the  order. 
The  appellant  Is,  indeed.  Interested  adversely 
to  the  estate  as  a  claimant  of  the  land,  but 
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in  this  capacity  be  has  no  standing  in  court; 
and  his  grievance,  if  any,  in  failing  to  ac- 
quire the  property  of  the  estate,  cannot  be 
considered.  The  orders  appealed  from  are 
aflirmed. 


<m  Cal.  501) 
ADAMS  et  al.  t.  OTTY  OP  MODESTO. 
(Sac.  650.)i 

(Supreme  Court  of  California.     Feb.  4,  1901.> 

MUNICIPAL  CORPORATIONS-NOISANCBS-OPEN 
SEnVBRS  —  ABATEMENT  —  CLAIMS  AGAINST 
CITY— TORTS  —  PRESENTMENT  —  DAMAGES  — 
EVIDENCE. 

1.  Under  Civ.  Code.  {  3479,  declaring  that 
anything  injurions  to  health,  or  indecent  or  pf- 
fpnsiTe  to  the  senses,  so  as  to  interfere  with 
tlie  comfortable  enjoyment  of  life  and  property, 
etc.,  is  a  nuisance,  an  open  wooden  trough, 
passing  about  BUO  yards  from  plaintiff's  house, 
and  constituting  part  of  the  sewerage  system 
of  the  city,  through  which,  for  a  distance  of 
about  450  -yards,  the  city  sewage  passed,  con- 
stituted a  nnisance,  entitling  plaintiff  to  its 
abatement. 

2.  Municipal  Corporation  Act.  S  864  (St.  1SS3, 
pp.  2(56  et  seq.),  declares  that  all  "demands 
against  a  city  or  town  of  the  sixth  class  shall 
be  presented  and  audited  by  the  board  of  trus- 
tees, etc.  Held  that,  though  the  term  "de- 
mands" was  sufficiently  broad  to  include  claims 
for  torts  as  well  as  on  contracts,  yet  the  pur- 
I>ose  of  the  act  being  that  the  claim  shonld  be 
audited,  which  conid  not  apply  to  claims  for 
torts,  the  act  did  not  require  presentation  of  a 
claim  for  damages  for  the  maintenance  of  a 
nuisance  as  a  condition  precedent  to  the  plain- 
tiff's right  to  sue  thereon. 

3.  In  an  action  for  the  abatement  of  an  open 
.«;ewer  as  a  nuisanoe,  where  plaintiff  alleged  that 
lie  was  damaged  by  the  conduct  of  sewage 
through  the  sewer,  and  by  discharge  of  the  sew- 
age over  land  adjacent  to  plaintiff's,  but  the  find- 
ing of  the  court,  by  which  damages  were  allowed, 
i-eferred  only  to  the  running  of  the  sewage 
through  the  sewer,  and  there  was  no  evidence 
to  show  the  amount  paid  for  doctor's  and  med- 
icine bills  for  sickness  alleged  as  an  element 
of  damage,  and  the  evidence  did  not  show  that 
plaintiff  had  not  been  able  to  rent  the  property 
because  of  the  sewer,  that  part  of  the  judg- 
ment awarding  damages  was  not  supported  by 
the  evidence. 

In  banlc  Appeal  from  superior  court,  Sac- 
ramento county;  William  O.  Minor,  Judge. 

Reversed  on  condition. 

For  opinion  in  department,  see  61  Pac.  957. 

PEK  CURIAM.  Appeal  from  a  judgment 
In  favor  of  the  plaintiffs  for  the  abatement 
of  a  nuisance  and  for  damages,  and  from 
an  order  denying  a  new  trial.  Tbe  plaintiffs 
are  owners  of  a  tract  of  land  In  the  city  of 
Modesto,  on  which,  until  a  short  time  before 
tbe  commencement  of  tbe  suit,  tbey  resided 
with  their  family.  The  nuisance  complain- 
ed of  is  an  open  wooden  trough,  passing 
about  300  yards  from  the  plaintiffs'  house, 
and  constituting  part  of  the  sewerage  sys- 
tem of  the  city,  through  which,  for  a  dis- 
tance of  about  450  yards,  the  sewage  matter 
of  the  city  is  passed.  This  the  court  found 
was  a  nuisance,  Interfering  with  the  com- 
fo(  table  enjoyment  and  obstructing  the  free 
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use  of  the  plaintiffs'  property,  and  that  tbe 
plaintiffs  were  damaged  thereby  in  the  sum 
of  ¥650. 

That  tbe  use  of  the  open  sewer  by  the 
city  In  the  vicinity  of  tbe  plaintiffs'  land  con- 
stituted a  nuisance,  and  that  tbe  plaintiffs 
were  entitled  to  have  It  abated,  Is  too  clear 
to  require  discussion.  Civ.  Code,  {  3479; 
Peterson  v.  City  of  Santa  Rosa,  119  Cal.  392, ' 
51  Pac.  557;  Lind  v.  City  of  San  Luis  Obispo, 
109  Cal.  343,  344,  42  Pac.  437;  Wood,  Nuls. 
i  781,  note  1. 

With  regard  to  damages.  It  Is  objected  that 
the  demand  was  not  presented  to  the  board 
of  trustees,  as  required  by  the  provisions  of 
.section  864  of  the  municipal  corporation  act 
(St  1883,  pp.  266  et  seq.),  applying  to  cities 
of  the  sixth  dass,  of  which  the  city  of  Modes- 
to is  one,  which  provides  that  "all  demands 
against  such  city  or  town  shall  be  presented 
and  audited  by  the  board  of  trustees,"  etc. 
But  we  do  not  think  this  provision  was  in- 
tended to  apply  to  cases  of  this  Icind.  Tbe 
term  "demands"  is,  indeed,  sutflcientiy  broad 
to  include  all  claims,  whether  arising  from 
contract  ortort;  but,  when  used  in  this  con- 
nection, the  term  does  not  usually  Include 
demands  of  the  latter  class.  15  Am.  &  Eng. 
Enc.  Law,  p.  1194.  That  the  term  Is  here 
used  in  the  narrower  sense,  as  referring  only 
to  demands  arising  from  contract,  and  for 
determinate  amounts.  Is  shown  by  the  pur- 
pose for  which  they  are  required  to  be  pre- 
sented, which  is  that  they  may  be  "audited," 
—a  term  that  Is  not  applicable  to  demands 
arising  from  torts.  Law  Dictionaries  of 
Anderson,  Abbott,  Black.  Wharton,  etc.; 
Cent.  Diet 

We  do  not  think,  however,  that  the  find- 
ing as  to  damages  Is  sustained  by  the  evi- 
dence. In  the  complaint  it  is  alleged  not 
only  that  the  sewage  matter  of  the  city  was 
conducted  through  tbe  trough,  but  that  it 
was  habitually  dlscliarged  upon  and  spread 
over  the  land  towards  tbe  land  of  the  plain- 
tiffs, and  the  damages  claimed  were  alleged 
to  proceed  jointly  from  both  causes,— that  is, 
not  only  from  the  use  of  the  sewer,  but  from 
"running  the  sewage  on  the  ground";  and 
the  testimony  of  tbe  plaintiff  David  Adams 
Is  to  the  same  effect  But  the  finding  ot 
tbe  court  refers  only  to  tbe  running  of  tbe 
sewage  through  the  trough,  and  nothing  is 
said  about  the  discharge  of  the  sewage  on 
the  ground,  and  there  is  nothing  in  the  testi- 
mony to  determine  how  much  proceeded 
from  the  latter  and  how  much  from  tbe  for- 
mer cause.  The  testimony  of  the  plaintiff  Is 
also  otherwise  indefinite.  He  speaks  of  sick- 
ness in  his  family  caused  by  the  nuisance, 
which  "entailed  doctor  bills  and  medicine  ' 
bills,"  but  no  amounts  are  given.  He  says, 
also,  he  "lost  tbe  use  of  the  place  for  two 
years,"  and  that  be  could  have  rented  it  for 
$2o0  a  year  if  it  hadn't  been  for  the  sewer. 
But  tbe  place  contained  about  20  acres  of 
land,  and  its  use,  except  as  a  dwelling  place, 
could  not  have  been  lost  by  reason  of  tbe 
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nuisance  complained  of;  and.  Indeed,  the 
witness  expressly  says  he  "lost  the  use  of  It 
berause  [he]  didn't  care  to  Improve  It."  The 
plaintiffs  were  undoubtedly  damaged,  but 
the  evidence  falls  to  show  they  were  dam- 
aged In  the  amount  found  or  In  any  other 
ascertainable  amount.  A  new  trial  must 
therefore  be  granted,  unless  the  plaintiffs 
prefer  to  release  the  damages. 

The  order  denying  the  defendant's  motion 
for  a  new  trial  is  therefore  reversed,  unless 
the  plaintiffs,  within  80  days  after  notice  of 
the  filing  of  the  remittitur,  file  their  stipu- 
lation In  writing,  agreeing  that  the  Judgment 
be  modified  by  striking  therefrom  the  part 
thereof  that  relates  to  damages.  Upon  the. 
filing  of  such  stipulation,  the  judgment  shall 
be  modified  accordingly,  and  as  thus  modi- 
fled  shall  stand  as  affirmed. 

(131  Cal.  681) 

MEHERIN  T.  SAUNDERS,  Constable,  et  al. 

(S.  F.  1,073.) 

(Supreme  Court  of  California.    Feb.  25,  1901.) 

EXECUTION  SALE— RECOVERY  OP  PRICE— CON- 
DUCT OF  SALE— RETURN  OF  OFFICER— CON- 
CLUSIVENESS-RIGHTS  OF  PURCHASBR-RIOHT 
OF  JUDGMENT  DEBTOR  TO  RECOVER  EXCESS 
—  LIMITATIONS  —  DEFENSE  —  SET-OFF  —  ES- 
TOPPEL. 

1.  A  purchaser  of  property  at  an  execution 
sale  who  does  not  pay  the  entire  price  will  not 
be  heard  to  question  liis  liability  for  the  re- 
mainder on  the  ground  that  the  sale  was  ille- 
gal because  the  entire  price  was  not  required 
to  be  paid  in  cash. 

2.  Where  a  constable  sells  property  on  exe- 
cution under  the  usual  statutory  notice,  it  is  a 
cash  sale,  and  not  a  sale  on  credit,  though  the 
purchaser  does  not  pay  the  entire  price,  and 
hence  the  latter  cannot  escape  liability  on 
the  ground  that  the  sale  was  illegal  because  on 
credit. 

3.  The  return  of  a  constable  showing  that  the 
execution  purchaser  of  property  paid  the  full 
price  bid  does  not  estop  the  corporation's  as- 
signee in  insolvency  from  denying  such  fact  in 
an  action  to  recover  the  amount  of  the  bid  from 
the  piii'chnser,  since  the  purchaser  was  not  a 
party  to  the  proceedings  in  which  the  property 
was  sold. 

4.  An  «>xecution  purchaser  of  property  is  not 
released  from  liability  on  his  bid  by  reason  of 
a  prior  execntion  sale  of  the  property,  since 
the  rule  of  caveat  emptor  applies  to  execntion 
sales. 

5.  Where  an  officer  who  sells  property  under 
an  execntion  at  a  price  in  excess  of  the  judg- 
ment, and  fails  to  bring  an  action  to  recover 
such  excess  from  the  purchaser,  and  surrenders 
a  checlt  given  in  payment  thereof  to  the  pur- 
chaser, and  is  insolvent,  and  his  bond  exhaust- 
ed, the  assignee  in  insolvency  of  the  debtor  may 
bring  an  action  against  the  purchaser  to  recov- 
er such  excess,  by  pleading  such  facts  and 
malting  the  oflicer  a  party  thereto. 

6.  Under  Code  CSv.  Proc.  §  (501,  requiring 
on  officer  selling  property  under  execution  to 
return  any  surplus  to  the  execution  debtor,  the 
purchaser,  who  gives  his  checlt  for  such  sur- 
plus to  the  officer,  and  afterwards  procures  the 
check  from  the  officer  and  destroys  it,  is  sub- 
ject to  suit  by  the  debtor  for  the  amount  there- 
of, though  the  latter  was  never  informed  of 
the  giving  of  the  check  to  the  olBeer,  since  the 
debtor  may  be  treated  as  the  equitable  as- 
signee of  the  rights  of  the  officer. 

7.  Such  action  is  not  barred  by  limitations, 
when  brouRbt  within  four  years  from  the  date 
of  the  giving  of  the  checli. 


8.  A  purchaser  at  an  execntion  sale  cannot 
resist  payment  of  the  excess  of  his  bid  over  the 
judgment,  in  a  suit  brought  by  the  assignee  in 
insolvency  of  his  debtor,  on  the  ground  tliat 
the  latter  does  not  show  that  he  is  able  or 
willing  to  procure  a  constable's  deed  to  the 
property,  since  an  execution  purchaser  mns: 
pay  when  the  certificate  of  sale  is  issued. 

9.  Where  a  creditor  purchases  property  of  his 
debtor  at  an  execntion  sale  for  a  price  in  ex- 
cess of  the  amount  of  the  judgment,  before  lie 
has  reduced  his  claim  to  judgment,  and  the 
debtor  takes  the  benefit  of  the  insolvency  act 
before  the  purchaser  obtains  judgment,  the 
latter  cannot  set  off  such  claim  against  an  ac- 
*'ion  by  the  assignee  in  insolvency  to  recover 
the  excess. 

10.  Where  a  creditor  who  has  not  reduced  his 
claim  to  judgment  purchases  the  property  of 
his  debtor  at  an  execution  sale  at  a  price  in 
excess  of  the  judgment  debt,  and  the  debtor 
then  takes  the  benefit  of  the  insolvency  act. 
the  filing  of  his  claim  by  the  creditor  without 
deducting  the  excess  in  his  possession  will  es- 
top him  from  setting  up  such  claim  as  a  set- 
off in  an  action  by  the  assignee  to  recover  such 
excess. 

McFarland,  Garoutte,  and  Harrison,  JJ.,  dis- 
senting. 

In  bank.  Appeal  from  superior  court.  Saor 
ta  Barbara  county;  W.  B.  Cope,  Judge. 

On  rehearing.  Judgment  of  trial  court  af- 
firmed, and  Judgment  in  department  (5G  Pac. 
1110)  reversed. 

BEATTY,  C.  J.  This  is  an  action  by  the 
assignee  of  an  insolvent  corporation  to  re- 
cover from  the  defendants  the  unpaid  bal- 
ance of  the  sum  bid  by  the  defendant  Am- 
brose for  certain  real  property  of  the  corpo- 
ration which  was  sold  under  execution  by 
the  defendant  Saunders.  In  the  trial  court 
Saunders  made  default,  but  Ambrose  de- 
fended the  action,  and  he  now  appeals  from 
a  judgment  for  the  plaintiff,  and  from  an 
order  denying  his  motion  for  a  new  trial. 

The  facts  involved  in  several  of  the  points 
argued  by  counsel  are  somewhat  complicat- 
ed, and  may  be  more  conveniently  stated  hi 
detail  as  the  discussion  proceeds,  but  it  will 
be  necessary  at  the  outset  to  Indicate  the 
general  nature  of  the  case.  The  defendant 
Saunders,  a  constable,  in  Octol^er,  1891,  sold 
under  execution  certain  real  property  of  the 
California  Steamship  Company.  Defendant 
Ambrose  was  the  purchaser,  and  the  amount 
of  his  bid  was  $10,000,  of  which  he  paid  in 
ca.sh  $855.  For  the  balance  of  $9,145  he  gave 
Saunders  his  check  on  Donahue,  Kelly  &.  Ck>.. 
and  received  from  him  a  certificate  of  sale, 
which  he  thereafter  retained.  A  duplicate 
certificate  was  duly  recorded  by  Saunders. 
After  getting  his  certificate  of  sale,  Ambrose 
stopped  payment  of  his  check,  and  it  was 
never  paid,  nor  was  any  attempt  ever  made 
by  Saunders  to  enforce  payment  Within 
20  days  after  said  sale  the  steamship  com- 
lltany  was  adjudged  an  insolvent,  and  in  due 
course  the  plaintiff  wna  appointed  and  quah- 
fled  as  assignee.  Saunders  having  accounted 
for  only  $835  of  the  sum  bid  at  the  execu- 
tion saie,  the  plaintiff  commenced  an  action 
against  him  and  the  sureties  on  his  official 
bond.  In  which  he  recovered  a  Judgment 


Digitized  by 


Google 


Cal.) 


MEHERIN  T.  SAUNDEBS. 


1085 


against  Saunders  for  the  balance  of  $0,145, 
and  against  his  sureties  for  $1,000,  the  full 
penalty  of  their  bond.  That  judgment  was 
affirmed  by  this  court,  and  the  opinion  there 
delivered  (110  Cal.  463,  42  Pac.  866)  states 
the  most  Important  facts  Involved  In  the 
present  litigation.  On  the  trial  of  that  ac- 
tion, in  June,  1894,  the  plaintiff  learned  for 
the  first  time  of  the  giving  of  the  check  by 
Ambrose  to  Saunders  for  the  unpaid  bal- 
ance of  his  bid,  of  his  subsequent  stoppage 
of  payment  of  the  check,  and  of  the  redeliv- 
ery of  tiie  check  by  Saunders  to  Ambrose, 
by  whom  it  had  been  destroyed.  On  the  af- 
firmance of  the  Judgment  In  Meherin  v. 
Saunders  and  His  Sureties,  Ambrose  paid 
the  $1,000  due  from  the  sureties,  but  nothing 
more  has  ever  been  paid  on  said  Judgment 
The  execution  against  Saunders  was  return- 
ed unsatisfied,  and  he  was  then,  and  has 
since  continued  to  be,  totally  Insolvent.  In 
the  opinion  delivered  in  Meherin  v.  Saunders 
it  was  Intimated  that  Saunders  had  a  right 
of  action  against  Ambrose  to  recover  the 
balance  of  his  bid  at  the  execution  sale,  as 
undoubtedly  he  had;  but  he  never  took  any 
steps  to  enforce  payment,  and  thereupon  the 
plaintiff  commenced  this  action  on  Septem- 
ber 28,  1895,  less  than  a  month  prior  to  the 
date  when  an  action  on  the  check  would 
have  been  barred  by  the  statute  of  limita- 
tions. The  trial  court  credited  the  defend- 
ants with  $1,000,  the  amount  paid  by  Am- 
brose on  the  Judgment  against  the  sureties 
of  Saunders,  and  rendered  a  Judgment  in  fa- 
vor of  the  plaintiff  for  $8,145,  and  Interest 
from  October  24,  1891,  the  date  of  the  exe- 
cution sale  and  of  Ambrose's  check.  On  his 
appeal  from  the  Judgment  and  order  denying 
a  new  trial,  the  defendant  Ambrose  assails 
both  the  findings  and  the  conclusions  of  the 
superior  court,  and  also  contends  that  the 
complaint  falls  to  state  a  cause  of  action. 
As  to  the  findings  of  fact,  we  think  they 
were  In  every  material  respect  fully  sustain- 
ed by  the  evidence.  The  finding  that  plain- 
tiff was  not  informed  that  Ambrose  had  paid 
only  $855  on  his  bid  prior  to  the  trial  of  Me- 
herin V.  Saunders  Is  contrary  to  the  evidence, 
for  It  clearly  appears  that  plaintiff  received 
that  Information  Immediately  after  bis  ap- 
pointment as  assignee.  The  fact  which  first 
came  to  his  knowledge  during  the  trial  of 
Meherin  v.  Saunders  was  not- that  Ambrose 
had  failed  to  pay  any  more  than  $855,  but 
that  he  had  given  a  check  on  Donahue,  Kel- 
ly &  Co.  for  the  balance  of  his  bid;  that  he 
had  stopped  payment  of  that  check,  and  aft- 
erwards got  it  into  his  possession ,  and  de- 
stroyed it  ^As  to  this  matter  alone  the  find- 
ings are  contrary  to  the  evidence,  but  the 
fact  found  and  the  actual  facts  are  alike  im- 
material. In  all  other  particulars  there  Is 
substantial  evidence  to  support  the  findings, 
though  as  to  some  matte'rs  there  is  a  sharp 
conflict.  The  remaining  points  urged  by  ap- 
pellant will  be  considered  in  their  logical  or- 
der. 


1.  He  contends  tl^at  the  complaint  shows 
that  no  sale  of  the  corporation's  property 
was  made.  The  statute,  he  says,  furnishes 
the  exclusive  rule  for  execution  sales,  and 
an  essential  part  of  the  rule  is  that  every 
such  sale  must  be  for  cash,  whereas  this 
sale  was  made,  at  least  In  part,  upon  a  cred- 
it. This,  I  think,  is  an  objection  to  the  sale 
which  It  does  not  lie  in  the  mouth  of  the  ap- 
pellant to  make,  even  if  it  were  technically 
suttlclent  Bnt  It  is  not  sustained  by  the  al- 
legations of  the  complaint  They  show  that 
the  sale  was  made  as  such  sales  are  usually 
made,  and  in  pursuance  of  the  statutory  no- 
tice. It  was,  therefore,  a  sale  for  cash;  and 
Ambrose,  by  his  bid,  agreed  to  pay  cash. 
There  was  no  fault  in  the  mode  of  conduct- 
ing the  sale,  bnt  merely  a  failure  on  the  part 
of  the  appellant  to  perform  his  promise  to 
pay.  It  is  true  that  under  the  statute  (Code 
Civ.  Proc.  §  095)  tlie  constable,  upon  the  re- 
fusal of  api)ellnut  to  pay  the  full  amount  of 
his  bid,  might  have  resold  the  property,  in 
which  case  appellant  would  have  been  liable 
for  the  costs  of  the  resale,  and  for  any  defi- 
ciency in  the  price  realized,  but  the  officer 
was  induced  by  the  appellant  to  forego  this 
course.  He  accepted  a  check  In  lieu  of  cash 
upon  the  implied,  If  not' the  express,  repre- 
sentation of  appellant  that  It  was  the  equiv- 
alent of  cash.  He  issued  and  recorded  a  reg- 
ular certificate  of  the  sale.  He  applied  the 
cash  actually  received  to  the  satisfaction  of 
the  Judgment  uuder  which  the  -property  was 
sold,  and  of  other  Judgments,  executions  up- 
on which  be  had  in  his  hands.  He  made  his 
return  accordingly,  and  thereby  made  him- 
self accountable  to  the  steamship  company 
for  the  full  amount  cf  appellant's  bid.  Me- 
herin V.  Saunders,  supra.  Under  these  cir- 
cumstances, it  Is  too  late  for  the  appellant  to 
say  that  there  was  no  liability  upon  his  part 
to  pay  the  sum  covered  by  his  check.  Be- 
sides, his  liability  is  not  a  mere  statutory 
liability.  If  there  were  any  merit  in  that  con- 
tentlon.'-but  Is  a  common-law  liability  aris- 
ing out  of  an  express  promise  to  pay,  based 
upon  a  good  and  valuable  consideration. 

2.  The  second  proposition  of  appellant  is 
that  the  California  Steamship  Company  Is 
concluded  by  the  return  of  the  constable  to 
the  effect  that  the  property  was  sold  for  the 
sum  of  $10,000.  If  this  proposition  were  con- 
ceded. It  is  difficult  to  see  what  bearing  It 
would  have  on  the  present  controversy;  for 
the  plaintiff,  so  far  from  contesting  that  part 
of  the  return,  is  Insisting  upon  it,  and  is  seek- 
ing only  to  recover  the  unpaid  balance  of  the 
price  bid.  Bnt  I  suppose  the  appellant  meaOs 
to  claim  that  the  return  Is  conclusive  in  his 
favor  that  he  paid  the  $10,000  in  fulL  If  so. 
the  authorities  he  cites  do  not  sustain  his  in- 
tention. They  are  to  the  effect  that  the  re- 
turn of  an  officer  upon  an  execution  is— with 
some  importaut  exceptions — conclusive  upon 
the  parties  until  vacated.  But  appellant  was 
not  a  party  to  the  action  in  which  the  execu- 
tion issued,  and  is  neither  bound  by  the  re- 
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turn  nor  prott'cfed  by  It.  Whether  he  paid 
the  bid  or  not  is  a  question  to  be  decided 
upon  evidence  aliunde. 

3.  The  proposition  is  not  distinctly  advan- 
ced by  appellant,  but  he  seems  to  claim  that 
he  Incurred  no  liability  by  bis  bid,  because 
without  his  knowledge  the  property  In  ques- 
tion had  been  previously  sold  to  another  pur- 
chaser on  execution  under  another  Judgment 
against  the  steamship  company.  It  Is  true, 
the  property  had  been  sold  a  few  days  prior 
to  the  sale  to  appellant,  but  under  a  Judg- 
ment which  was  a  Junior  lien,  so  that  the 
appellant  by  his  subsequent  purchase  obtain- 
ed the  superior  title.  It  would  hare  made  no 
difference,  however,  If  the  first  sale  bad  been 
under  a  prior  lien;  for  the  rule  of  caveat 
emptor  applies  to  execution  sales,  and  there 
would  still  have  remained  a  right  of  redemp- 
tion In  the  steamship  company  after  the  first 
sale.  As  It  was,  the  purchaser  at  the  first 
sale  got  only  a  right  to  redeem  from  the  sec- 
ond sale,  and  this  fact  may  account  in  some 
measure  for  the  full  price  bid  by  the  appel- 
lant 

4.  It  Is  contended  that  there  Is  no  privity 
of  contract  between  the  Judgment  debtor  and 
the  purchaser  at  the  execution  sale,  such  as 
Is  essential  to  sustain  an  action  by  the  former 
to  recover  from  the  latter  the  unpaid  surplus 
of  bis  bid  over  and  above  the  amount  requir- 
ed to  satisfy  the  execution.  Upon  this  point 
counsel  for  respondent  are  challenged  by  ap- 
pellant to  cite  a  ease  in  which  a  Judgment 
'debtor  has  ever  recovered  such  surplus  or 
balance  in  the  absence  of  an  express  agree- 
ment between  the  debtor  and  purchaser.  No 
case  exactly  In  point  is  cited  in  response  to 
this  challenge,  bat  the  principles  which  sup- 
port the  position  of  the  respondent  are  un- 
questionable. The  right  of  the  officer  who 
conducts  the  sale  to  sue  for  the  unpaid  pur- 
chase money  is  not  disputed,  but  it  Is  claim- 
ed that  he,  and  he  alone,  can  maintain  the 
action.  Ordinarily,  no  doubt  the  officer  Is 
the  proper  party  to  bring  the  action; 'for  It  Is 
only  by  collecting  the  full  purchase  price  that 
he  can  fulfill  the  commands  of  the  writ  He 
stands  In  the  position  of  a  trustee  as  to  the 
proceeds  of  the  sale  for  all  parties  interested, 
—for  the  execution  creditors,  to  the  extent  of 
their  Interest  and  for  the  Judgment  debtor  as 
to  the  surplus.  He  also  has  an  Interest  In 
the  fund  to  the  extent  of  his  fees  and  com- 
missions. For  these  reasons  such  an  action 
by  the  sheriff  was  sustained  by  the  supreme 
court  of  Alabama.  Robinson  v.  Garth.  6  Ala. 
2(H.  But  in  that  case  the  court  said  (page 
209):  "We  do  not  doubt  that  those  for  whom 
the  sheriff  acts,  and  who  are  Interested  in  the 
money  to  be  recovered,  may  also  maintain  the 
action,"  etc.  The  principle  of  that  decision 
was  that  the  sheriff,  being  the  trustee  of  an 
express  trust,  could  and  ought  to  sue  for  the 
benefit  of  his  cestuls,  but  that  bis  right  to 
sue  did  not  exclude  a  similar  right  In  the 
beneficiaries.  In  this  case  the  trustee  has  ut- 
terly failed  and  neglected  to  sue,  and  the 


right  of  action  was  about  to  be  barred  by 
the  statute  when  the  beneficiary  commen- 
ced this  suit,  making  the  trustee  a  party 
defendant,  and  alleging  all  the  facts  consti- 
tuting his  equitable  right.  He  shows  that 
the  trustee  is  Insolvent,  that  be  has  surren- 
dered and  permitted  the  destruction  of  the 
written  instrument  upon  which  the  action 
could  be  most  clearly  sustained,  that  the  lia- 
bility of  bis  sureties  Is  exhausted,  and,  in 
short,  that,  without  action  on  plaintlfTs  part 
a  large  portion  of  the  price  of  his  Insolvent's 
land  will  be  Irrecoverably  lost  It  cannot  be 
doubted  that.  If  Saunders  had  sued  In  bis 
own  name  and  recovered  the  amount  of  ap- 
pellant's check,  he  would  have  held  the  pro- 
ceeds as  trustee  for  plaintiff,  and  that  every 
cent  of  It  would  have  been  assigned  to  the 
plaintiff  by  any  insolvency  court  having  Juris- 
diction of  Saunders*  estate,  to  the  exclusion 
of  his  general  creditors.  It  cannot  be  doubt- 
ed that  if  Saunders  had  commenced  the  ac- 
tion in  his  own  name,  the  Interest  of  plaintiff 
would  have  entitled  him  to  Intervene  and 
take  control  of  the  litigation,  upon  the  ground 
that  he  was  the  real  party  In  Interest,  and 
more  especially  by  reason  of  the  insolvency 
of  Saunders.  These  things  being  so,  I  can- 
not understand  why,  upon  showing  the  neg- 
lect of  Saunders  to  sue,  the  plaintiff  could  not 
commence  the  action  himself,  making  Saun- 
ders a  party.  The  result  is  that  the  same 
parties  are  before  the  court  that  would  have 
been  before  the  court  if  Saunders  had  done 
his  duty  by  commencing  the  action,  and  plain- 
tiff had  exercised  his  clear  legal  right  by  In- 
tervening. All  the  facts  were  fully  disclosed 
by  the  pleadlngrs,  and  the  court  was  in  a  posi- 
tion to  do  full  and  complete  Justice  in  the 
premises.  There  Is  another  sufficient  answer 
to  the  technical  objection  of  want  of  privity. 
By  section  681  of  the  Code  of  Civil  Procedure 
it  Is  made  the  duty  of  the  officer  holding  the 
execution,  in  the  absence  of  other  specific  di- 
rection of  the  court,  to  return  to  the  judg- 
ment debtor  any  excess  in  the  proceeds  of 
the  sale  over  the  Judgment  and  accruing 
costs.  In  this  case  there  was  no  specific  di- 
rection as  to  the  surplus,  which  was  exactly 
represented  by  appellant's  check.  This  check 
was  not  cash,  and  the  Judgment  debtor  could 
not  have  been  compelled  to  take  It  But  that 
objection  could  have  been  waived,  and,  if 
waived,  it  would  have  been  the  duty  of  Saun- 
ders, under  the  statute,  to  transfer  the  check. 
It  la.  Indeed,  true  that  the  plaintiff  never 
formally  demanded  a  transfer  of  the  check 
(he  never  knew  of  its  existence  until  It  had 
been  surrendered  and  destroyed),  and  he  nev- 
er waived  his  right  to  the  cash;  but  his  pres- 
ent action  is  founded  upon  the  obligation 
arising  out  of  the  nonpayment  of  that  check, 
and  be  is  entitled  to  be  treated  as  the  equi- 
table assignee.  Equity  deems  that  to  be  done 
which  ought  to  be  done.  Saunders  ought  to 
have  sued  on  the  check,  or  to  have  assigned 
it  to  the  plaintiff  so  that  he  could  sue.  Not 
having  sued  himself,  he  will  be  deemed  to 
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have  assigned  bis  right  of  action  to  plaintiff. 
Of  this  view  he  cannot  complain,  and  still 
less  can  the  appellant  complain.  The  neces- 
sary privity  of  contract  In  this  case  is  work- 
ed out  by  operation  of  law. 

5.  It  is  contended  that  the  plaintiff  cannot 
maintain  this  action  because  he  does  not  show 
that  he  is  willing  or  able  to  procure  for  the 
appellant  the  constable's  deed.  To  sustain 
this  proposition,  counsel  cites  Bohail  v.  DiUer, 
41  Cal.  533,  anil  similar  cases.  Snch  cases 
have  no  application  here.  A  purchaser  at  ex- 
ecution sale  must  pay  when  the  eertlflcate  of 
sale  is  delivered.  He  gets  his  deed  in  due 
course  upon  demand  of  the  officer.  Appellant 
received  his  certificate  of  sale  at  the  date  of 
the  sale,  and  the  whole  amount  of  his  bid 
was  then  payable. 

0.  If  we  are  correct  in  holding  that  plain- 
tiff can  maintain  this  action  as  equitable  as- 
signee of  plaintiff's  check,  or  as  the  real 
party  in  interest,  because  of  the  default  of 
bis  trustee,  the  plea  of  the  statute  of  limita- 
tions is  disposed  of.  The  action  was  com- 
menced within  four  years  from  the  date  of 
the  check. 

7.  At  the  date  of  the  execution  sale  the 
California  Steamship  Company  was  Indebted 
to  the  appellant  in  about  the  sum  of  $27,000, 
upon  which  the  appellant  had  commenced  an 
action  and  Issued  attachments,  which  he  bad 
caused  to  be  levied  on  the  property  which  he 
afterwards  purchased.  The  subsequent  adju- 
dication of  the  company's  Insolvency,  made 
within  30  days  after  the  commencement  of 
that  suit,  dissolved  the  attachment,  and  ap- 
pellant thereupon  proved  up  his  claim  for  the 
full  amount  in  the  insolvency  court  This 
was  done  subsequent  to  his  purchase  at  the 
execution  sale,  and  after  he  bad  stopped  pay- 
ment of  his  check.  In  proving  his  claim  in 
the  insolvency  proceedings  he  made  no  deduc- 
tion on  account  of  the  unpaid  balance  of  his 
bid  at  the  execution  sale,  but  asked  and  ob- 
tained the  allowance  of  the  whole  of  his  orig- 
inal claim,  uDdlmlniahed,  and  when  a  divi- 
dend was  declared  by  the  assignee  he  claimed 
and  received  the  sum  apportionable  to  the  full 
amount  of  his  original  demands.  The  divi- 
dend was  only  a  fraction  over  4  per  cent,  of 
the  company's  Indebtedness,  however,  and 
the  amount  still  due  the  appellant  is  largely 
in  excess  of  the  unpaid  portion  of  his  bid  at 
the  execution  sale.  Upon  these  facts  the  ap- 
pellant contends  that  the  trial  court  erred  in 
refusing  to  set  off  his  claim  upon  the  in- 
solvent company  against  the  present  claim  of 
plaintiff.  To  this  assignment  of  error  the 
respondent  makes  three  answers:  First,  that 
Ambrose  never  had  a  right  to  set  off  his  claim 
against  the  steamship  company;  second,  tliat, 
if  such  right  ever  existed,  he  waived  it  at 
the  time  he  should  have  exercised  it;  and, 
third,  that  he  is  estopped  to  claim  a  right  of 
set-off  by  his  claim  and  acceptance  of  the 
dividend  In  the  insolvency  proceeding  on  the 
whole  amount  of  the  original  indebtedness  of 
the  steamship  company.    I  think  the  position 


of  the  resijoudent  must  be  sustained  on  every 
point. 

This  case  presents  a  question  very  different 
from  that  which  arises  In  the  ordinary  case 
of  cross  demands  or  mutual  credits.  The  real 
question  is  not  whether  cross  demands  may 
be  compensated  by  setting  off  one  against  the 
other,  but  is,  rather,  a  question  whether  a 
creditor  of  an  insolvent  can  by  his  unlawful 
act  defeat  the  clear  and  undoubted  policy  of 
the  insolvency  laws,  and  give  himself  a  pref- 
erence over  other  creditors;  whether,  in  other 
words,  be  can,  against  the  will  of  the  in- 
solvent debtor,  and  in  violation  of  bis  legal 
rights,  secure  a  preference  which  could  not  be 
secured  by  their  voluntary  and  concurrent 
action.  Under  the  provisions  of  section  55 
of  the  Insolvency  act,  It  is  perfectly  dear 
that  If  a  debtor  In  contemplation  of  insolven- 
cy should  make  over  to  one  of  his  creditors  a 
valuable  asset  in  consideration  of  the  release 
of  his  demand,— the  creditor  having  reason  to 
know  the  debtor's  condition,— the  transaction 
would  be  set  aside  as  a  fraud  upon  the  other 
creditors.  And,  if  this  is  so,— If  the  insolvent 
cannot  give  a  preference,  when  he  desires  to 
do  so,  by  a  voluntary  transfer  of  his  property, 
—it  certainly  must  be  allowed  that  the  cred- 
itor cannot  secure  the  same  preference  by  un- 
lawfully taking  or  withholding  the  property 
and  offering  to  credit  Its  value.  This,  how- 
ever, is  precisely  what  Ambrose  is  seeking  to 
do  In  this  action.  The  steamship  company 
did  not  make  a  voluntary  sale  of  its  property 
on  credit  to  Ambrose,  or  to  any  one.  The 
property  was  seized  upon  by  an  officer  of  the 
law  who  was  empowered  to  sell  enough  of  it 
to  satisfy  his  execution,  or  to  sell  the  whole 
of  it  for  cash,  and  after  satisfying  the  execu- 
tion to  return  the  surplus  to  the  owner.  If 
this  course— the  course  enjoined  by  the  law- 
had  been  pursued,  the  constable  would  not 
have  taken  Ambrose's  check  for  $9,145  in  lieu 
of  cash,  but  would  have  taken  the  cash  itself 
and  paid  it  over  to  the  company,  by  whom  it 
would  have  been  turned  over  to  Its  assignee 
as  a  part  of  the  fund  for  the  satisfaction  of 
the  claims  of  its  general  creditors,  including 
Ambrose.  By  imposing  upon  the  constable, 
and  violating  the  right  of  the  steamship  com- 
pany to  receive  the  cash,  Ambrose  seeks  to 
put  himself  In  the  attitude  of  a  debtor  of  the 
corporation,  with  a  right  to  extinguish  his  in- 
debtedness by  a  set-off,  dollar  for  dollar, 
where  other  creditors  must  be  content  with 
a  modest  dividend.  To  sustain  him  in  this 
position  Is  to  allow  htm  to  take  advantage  of 
his  own  wrong,  and  to  hold  that  the  policy 
and  plain  directions  of  the  law  can  be  de- 
feated by  a  violation  of  the  law.  The  doc- 
trine of  set-off  is  pre-eminently  an  equitable 
doctrine,  and  Is  none  the  less  so  by  reason  of 
its  embodiment  in  our  statutes.  Upon  a  claim 
of  set-off,  equity  will  work  out  the  result  that 
would  have  followed  if  that  had  been  done 
which  ought  to  have  been  done.  If  Ambrose 
had  paid  the  full  amount  of  his  bid,  as  he 
ought  to  have  done,  the  plaintiff,  as  assignee 
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of  the  Inaolrent  corporation,  would  have  had 
$9,14^  to  divide  evenly  between  him  and  the 
other  creditors.  The  result  of  this  judgment 
is  to  bring  about  exactly  that  condition,  while 
to  allow  the  claim  of  set-off  wliich  he  asserts 
would  be  to  give  bim  the  whole  $9,145,  and 
leave  th€  other  creditors  no  part  of  it 

But,  even  If  It  were  conceded  that  a  right 
of  set-oft  could  exist  under  such  circumstan- 
ces, it  is  certain  that  the  time  to  exercise  it 
wa^  when  Ambrose  proved  his  claim  in  the 
insolvency  proceedings.  If  the  cross  de- 
mands were  of  such  a  nature  that  one  com- 
pensated the  other,  be  had  no  valid  claim  for 
more  than  the  balance.  But  he  claimed  and 
was  allowed  the  whole  of  his  original  de- 
mands, undiminished;  and  this  allowance  of 
his  claim,  was,  like  a  similar  allowance  In 
probate  proceedings,  the  equivalent  of  a 
Judgment,— a  Judgment  to  be  paid  in  due 
course  of  administration.  To  make  this 
claim  and  secure  its  allowance  was,  there- 
fore, a  solemn  admission  on  his  part  that 
he  had  no  right  to  set  oS  the  unpaid  balance 
of  his  bid  at  the  execution  sale,  but  that  he 
must  discharge  that  liability  in  full,  and 
content  himself  with  the  dividend  apportion- 
able  to  the  full  amount  of  his  original  de- 
mands. I  think  It  clear  that  he  was  well  ad- 
vised In  making  this  admission,  and  pursu- 
ing the  course  that  he  did.  But,  whether 
well  or  ill  advised  In  this  matter,  he  certain- 
ly went  too  far  to  recede  when  be  claimed 
and  accepted  a  dividend  on  the  whole  amount 
of  his  original  demands.  If  the  right  of  set- 
off existed,  and  the  two  claims  compensated 
each  other,  he  was  entitled  to  a  dividend  on 
a  balance  of  only  about  $20,000,  but  he 
claimed  and  accepted  a  dividend  on  over 
$29,000.  That  is  to  say,  about  one-third  of 
what  he  received  was  money  to  which  he 
had  no  right,  and  It  was  money  of  which  the 
other  creditors  were  wrongfully  deprived. 
For  the  purpose  of  drawing  a  dividend  In 
the  Insolvency  proceeding  he  acts  upon  the 
theory  that  there  is  no  set-off,  and  that  the 
cross  demands  are  uncompensated.  Having 
In  this  way  appropriated  to  himself  money 
that  on  his  present  theory  belonged  to  other 
creditors,  can  he  be  allowed  now  to  shift  his 
ground,  and  upon  a  totally  Inconsistent  the- 
ory withhold  the  fund  out  of  which  the  other 
creditors  would  receive  a  dividend?  It  is  to 
my  mind  clear  that  he  cannot  He  Is  estop- 
ped. 

These  views  are,  I  think,  amply  sustained 
by  authority,  and  even  by  the  letter  of  our 
statutes.  A  counterclaim  capable  of  being 
set  off  In  an  action  must  be  in  itself  an  ex- 
isting cause  of  action.  Was  appellant's 
claim  against  the  steamship  company  an  ex- 
isting cause  of  action  when  he  sought  to 
avail  himself  of  It  as  a  counterclaim?  Sec- 
tion 49  of  the  insolvency  act  furnishes  the 
answer  to  this  question:  "No  creditor  prov- 
ing bis  debt  or  claim  shall  be  allowed  to 
maintain  any  suit  at  law  or  In  equity  there- 
for against  the  debtor,  but  shall  be  deem- 


ed to  have  waived  all  right  of  action  and 
suit"  etc.  The  case  of  Brown  v.  Bank,  6 
Bush,  198,  Is  on  all  fours  with  this  case.  I 
quote  the  following  from  the  opinion  of  the 
court  of  appeals:  "And  to  the  set-crff  bo 
pleaded  the  plaintiff  filed  a  reply,  setting 
forth  that  before  he  brought  this  action  the 
defendant  iiad,  in  the  proper  proceedings 
which  were  pending  in  bankruptcy,  present- 
ed and  proved  and  verified  for  adjudication 
and  allowance  against  the  estate  of  each  of 
said  bankrupts  the  whole  amount  of  eacli  of 
said  debts,  without  giving  or  allowing  any 
credit  on  either  of  them  for  the  two  hundred 
dollars  and  four  cents  in  controversy,  and 
that  said  debts,  having  been  proved  in  bank- 
ruptcy, were  beyond  the  defendant's  controL 
*  *  *  In  our  opinion,  proving  the  entire 
debts  in  the  proceedings  In  bankruptcy,  with- 
out offering  to  abate  the  claims  by  tbe 
amount  of  said  deposit  was  a  waiver  of  the 
right  to  do  so,  and  an  election  to  proceed 
on  said  claims  alone  in  the  proceedings  in 
bankruptcy,  and  that  the  subsequent  asser- 
tion of  part  of  the  same  debts  by  plea  of  set- 
off in  this  action  was  equivalent  to  the  proae- 
cutlcm  of  an  original  suit  upon  the  claims 
against  the  prohibition  of  the  bankrupt  law." 
Bussell  V.  Owen,  61  Mo.  186,  is  a  case  of  tlie 
same  complexion,  and  this  is  from  the  opin- 
ion of  the  court:  "The  chief  question  for  de- 
termination In  this  case  Is  whether  a  credit- 
or who,  in  making  proof  of  bis  claim  before 
the  register  In  bankruptcy,  omits  to  show 
that  the  bankrupt  has  an  unsatisfied  claim 
against  him,  can,  when  sued  by  the  assignee 
for  the  amount  of  such  unsatisfied  and  omit- 
ted  claim,  plead  as  a  set-off  the  amount  al- 
lowed by  the  register  as  a  balance  due  to 
him.  The  question  must  receive  a  reply  in 
the  negative.  •  •  •  When  a  party  defend- 
ant pleads  a  set-off,  he.  In  effect  brings  an 
action  for  the  amount  of  that  set-off,  but  by 
presenting  and  proving  his  claim  before  the 
register  (he  creditor  Is  to  be  deemed  as  waiv- 
ing all  right  of  action  on  suit  against  the 
bankrupt  It  would  be  clearly  contrary, 
therefore,  to  the  evident  intent  of  the  above- 
recited  section,  to  allow  a  creditor  to  do  that 
indirectly  which  the  law  precludes  him  from 
doing  directly,— to  accomplish  by  way  of  set- 
off that  which  he  would  be  debarred  from 
asserting  in  a  direct  action.  The  same  vlew 
of  this  point  is  taken  elsewhere.  Brown  v. 
Bank,  6  Bush,  198."  And  see  notes  to  sec- 
tion 21,  James,  Bankr.  L.;  Bump,  Bankr. 
(9th  Ed.)  684;  Id.  (11th  Ed.)  491. 

The  superior  court  did  not  err  in  denying 
the  right  of  set-off.  Judgment  and  order  af- 
firmed. 

We  concur:  VAN  DYKE,  J,;  TEMPLE, 
J.;  HENSHAW,  J. 

McFARIAND,  J.  I  dissent  and  think  that 
the  Judgment  should  be  reversed.  Apart  from 
the  very  close  questions  of  law  which  arise 
In  the  case,  by  which,  of  course.  It  must  be 
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determined.  It  Is  proper  to  remark  that  It 
would  be  a  great  hardship  to  compel  appel- 
lant to  pay  the  large  amount  of  money  and 
interest  claimed  to  be  due  respondent  on  the 
bid  at  the  constable's  sale.  Appellant  had 
advanced  to  the  California  Steamshin  Com- 
pany large  sums  of  money,  at  one  time 
amounting  to  $8C,000.  At  the  time  of  the 
constable's  sale  the  company  owed  appellant 
about  $-28,000.  He  paid  $855  on  his  bid;  he 
also  paid  $1,000  on  the  judgment  recovered 
against  the  constable  and  his  sureties;  he  al- 
so paid  several  hundred  dollars  on  a  former 
sale  of  the  same  property;  and  he  not  only 
loses  all  of  this,  with  the  exception  of  a  very 
small  percentage  coming  from  the  effects  of 
the  Insolvent  corporation,  but  must  now  pay 
In  addition  the  amount  of  the  present  judg- 
ment, which  is  for  $11,130.47  and  interest.  I 
think  that  it  can  be  gleaned  from  the  evi- 
dence that  the  bid  of  $10,000  was  understood 
by  the  Judgment  debtor,  by  the  constable,  and 
by  the  appellant  to  be  fictitious,  except  as  to 
the  amount  necessary  to  pay  off  the  Judgment 
Hen,  $855,  which  sum  appellant  paid  to  the 
constable,  and  that  the  $10,000  was  bid  with 
the  consent  of  all  parties  merely  to  enhance 
the  apparent  value  of  the  property;  appel- 
lant supposing  that  it  would  be  deducted 
from  the  large  amount  of  Indebtedness  from 
the  company  to  himself.  It  Is  alleged  in  the 
convplaint  that  the  constable  never  demanded 
payment  of  the  check  given  him  by  appellant 
for  $9,145.  The  Judgment  debtor,  before  It 
went  into  insolvency,  never  made  any  objec- 
tion to  the  nonpaymeht  of  the.  balance  of  the 
bid.  Payment  of  the  check  was  immediately 
stopped  by  notice  of  appellant,  no  demand 
-was  ever  made  on  the  bank  on  which  it  was 
drawn  for  its  payment,  and  the  check  was 
destroyed.  No  proceedings  were  taken  un- 
der section  695,  Code  Civ.  Proc,  to  have  the 
property  resold.  This  action  was  not  com- 
menced until  nearly  four  years  after  the  date 
of  the  bid.  There  is  no  finding  as  to  the  ac- 
tual value  of  the  property,  and  no  evidence 
going  very  directly  to  that  point,  but  there 
Is  evidence  tending  to  show  that  It  had  no 
value  approaching  the  amount  of  the  bid. 
Under  these  circumstances,  the  appellant 
should  not  be  compelled  to  pay  this  large  sum 
of  money  unless  strict  law  inexorably  de- 
mands it,  and  1  do  not  think  that  there  Is 
such  a  demand. 

As  to  the  law  governing  the  case,  without 
considering  the  many  other  points  made  by 
appellant,  I  will  merely  say: 

1.  That  in  my  opinion  there  was  no  privity 
of  contract  between  the  respondent  and  the 
appellant  as  to  the  alleged  cause  of  action, 
and  therefore  respondent  cannot  maintain 
this  action.  There  are  many  authorities  sup- 
porting this  view,  but  it  will  be  sufficient  to 
notice  the  cases  of  Galpin  v.  Lamb,  29  Ohio 
St.  629,  and  Adams  v.  Adams,  4  Watts.  160, 
and  the  cases  referred  to  in  the  opinions  in 
those  cases.  In  Galpin  v.  Lamb  the  syllabus, 
which  is  a  correct  statement  of  the  point  de- 
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cided,  is  as  follows:  "A  judgment  creditor 
cannot  maintain  an  action  against  a  purchaser 
of  real  estate  at  sherifTs  sale  to  rebover  dam- 
ages for  the  breach  of  a  contract  of  sale." 
Of  coiurse,  a  judgment  debtor  is  in  the  same 
position  touching  this  point  as  a  judgment 
creditor.  In  the  opinion  the  court  say:  "The 
contract  of  purchase  is  made  with  the  officer, 
as  representing  all  the  interests  involved  In 
the  suit  In  which  the  judgment  or  decree  of 
sale  is  rendered.  He  and  the  purchaser  are 
the  only  parties  to  the  contract  of  purchase, 
and  he  alone  can  maintain  an  action  against 
the  purchaser  to  recover  the  purchase  money. 
The  parties  to  the  Judgment  or  decree  have 
different  Interests  and  stand  in  different  re- 
lations to  the  property;  some  holding  the  re- 
lation of  debtor,  and  others  that  of  creditor. 
But,  however  numerous  the  paitles  or  diverse 
their  interests,  the  officer  represents  them 
all,  and  none  of  the  parties  stand  in  such  re- 
lation to  the  contract  of  the  purchaser  as  to 
enable  them  to  maintain  an  action  on  It."  In 
Adams  v.  Adams  the  syllabus  is  as  follows: 
"For  a  breach  of  contract  between  a  sheriff 
and  his  vendee  of  land  no  action  will  lie  in 
the  name  of  any  one  but  the  sheriff."  In  the 
opinion  the  court  say:  "The  sheriff,  in  mak- 
ing the  contract  of  sale  with  James  Adams, 
was  not  acting  as  the  agent  of  the  plaintiff, 
nor  yet  of  any  one  else.  He  is  considered 
the  principal  himself  in  such  cases,  and  the 
legal  as  well  as  real  party  making  the  con- 
tract of  sale.  Although  it  be  true  that  he 
acts  In  the  character  of  a  trustee,  yet  it  must 
be  borne  in  mind  that  it  Is  as  an  officer  of 
the  law  that  he  does  so,  and  that  it  Is  from 
the  law  be  derives  all  his  power  and  authori- 
ty; and.  In  sales  of  property  made  by  him 
as  sheriff  under  this  authority,  he  alone  has 
the  right  to  receive  the  money  arising  there- 
from, aM  is  responsible  for  the  legal  appro- 
priatiob  of  it,  unless  It  Is  brought  by  him 
into  court  for  that  purpose.  It  would  inevi- 
tably produce  great  confusion  and  clashing  of 
suits  to  permit  other  persons  besides  the  sher- 
iff in  their  own  names  to  maintain  suit 
against  a  sheriff's  vendee  for  breaches  of 
their  contracts  made  with  him.  It  would  al- 
so be  Inconsistent  with  every  principle  of 
analogy  in  the  law."  I  have  seen  no  cases 
where  the  point  was  directly  involved  which 
are  in  conflict  with  the  above  authorities. 

?.  Under  any  view,  the  action,  in  my  opin- 
ion, is  barred  by  the  statute  of  limitations. 
The  alleged  action  Is  based  upon  the  bid  made 
by  appellant  at  the  sale,  and  not  upon  a  writ- 
ten instrument,  and  it  cannot  be  brought 
within  any  category  of  actions  not  barred  in 
at  least  three  years. 

GAROUTTE,  J.  ^dissenting).  I  concur  gen- 
erally in  the  views  of  Mr.  Justice  McFAR- 
liAND,  but  would  add  an  additional  sugges- 
.tion.  Though  the  concession  Is  opposed  to 
all  the  authorities,  let  it  be  assumed  that  the 
constable  took  this  check  as  agent  or  trustee 
of  the  plaintiff,— an  act  clearly  beyond  th« 
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scope  of  biB  authority.  Upon  this  concession, 
the  plaintiff  then  had  either  one  of  two 
courses  open  to  him:  He  could  ratify  the 
constable's  act  and  take  the  check,  or  he 
could  repudiate  It  and  bold  him  liable  for 
the  money  he  should  have  receiyed  at  the 
sale.  Here  plaintiff  elected  to  follow  the 
latter  course,  and  recovered  Judgment  against 
the  constable  for  the  full  amount  of  the  un- 
paid purchase  price.  Having  done  so,  he 
lost  all  rights  he  may  have  had  to  the  check, 
and  forever  afterwards  It  became  the  prop- 
erty of  the  constable.  Plaintiff  had  no  right 
to  sue  the  constable  for  the  unpaid  purchase 
price,  and  also  claim  title  to  the  check. 
These  two  remedies  were  absolutely  Incon- 
sistent with  each  other,  and  the  adoption  of 
one  was  a  bar  to  the  prosecution  of  the  other. 
If  the  plaintiff  had  taken  an  assignment  of 
the  check  from  the  constable  in  the  first  In- 
stance, he  could  not  thereafter  have  sued  the 
constable  for  the  unpaid  purchase  price;  and, 
having  first  sued  the  constable  for  that  pur- 
chase price,  he  never  thereafter  was  entitled 
to  an  assignment  of  the  check.  Conceding 
that  when  the  first  action  was  brought  he  did 
not  know  that  the  check  was  In  existence, 
still  that  fact  Is  Immaterial,  for  he  did  know 
that  the  purchase  price  had  not  been  paid. 
The  foregoing  views  we  believe  to  be  sup- 
t>ortcd  by  the  language  of  the  principal  opin- 
ion, wherein  It  is  said:  "This  check  was  not 
cash,  and  the  Judgment  debtor  could  not  have 
been  compelled  to  take  it.  But  that  objection 
could  have  been  waived,  and.  If  waived.  It 
would  have  been  the  duty  of  Saunders,  under 
the  statute,  to  transfer  the  check.  •  •  • 
Equity  deems  that  to  be  done  which  ought  to 
be  done.  Saunders  ought  to  have  sued  on  the 
check,  or  to  have  assigned  it  to  the  plaintiff 
80  that  be  could  sue.  Not  having  sued  him- 
self, he  will  be  deemed  to  have  assigned  his 
right  of  action  to  plaintiff.  Of  this  view  he 
cannot  complain,  and  still  less  can  the  appel- 
lant complain.  The  necessary  privity  of  con- 
tract In  this  case  Is  worked  out  by  operation 
of  law."  Conceding  the  foregoing  quotation 
to  contain  a  sound  exposition  of  the  law,  then 
the  plaintiff,  after  having  brought  his  action 
against  the  constable  for  the  full  amount  of 
the  purchase  price  and  recovered  Judgment, 
would  never  be  declared  by  the  law  to  be  the 
equitable  assignee  of  the  check.  It  was 
thereafter  the  property  of  the  constable,  and 
the  plaintiff  had  no  right  or  title  in  it.  This 
action  cannot  be  maintained  for  a  moment 
unless  upon  the  theory  that  It  Is  an  action 
upon  the  check.  The  statutes  of  limitation 
absolutely  forbid  it.  The  check  being  the 
property  of  the  constable,  the  action  must 
fall. 

H.A.RRTSON,  J.  (dissenting).  The  complaint 
herein  Is  based  solely  upon  the  obligation  of 
the  appoliaut  to  pay  the  amount  of  his  bid, 
and  upon  the  right  of  the  plaintiff,  as  the 
assignee  of  the  Judgment  creditor,  to  recover 
that  amount  from  him.    After  setting  forth 


the  facts  showing  the  capacity  in  which  the 
plaintiff  brings  the  action,  and  the  circum- 
stances attending  the  bid,  and  Its  nonpay- 
ment, it  is  alleged  that  the  plaintiff  is  the 
owner  of  and  entitled  to  recover  the  whole 
amount  "due  to  the  defendant  Saunders,  as 
such  constable,  from  the  defendant  Ambrose 
on  said  bid";  and  the  court  finds,  as  the  fact 
upon  which  It  rendered  Judgment  against  the 
appellant,  that  tbe  plaintiff  Is  entitled  to  hare 
and  recover  the  amount  "so  due  and  payable 
to  the  defendant  Saunders,  as  such  constable, 
from  the  defendant  Ambrose,  on  said  bid, 
and  now  due  to  this  plaintiff,  as  such  as- 
signee In  Insolvency."  The  plaintiff's  entire 
cause  of  action  rests,  therefore,  upon  the 
appellant's  refusal  to  pay  the  amount  of  Us 
bid.  The  comphiint  Is  framed  upon  the  the- 
ory that  the  amount  bid  was  due  from  tbe 
appellant  to  tbe  ofilcer,  and  that  by  reason 
of  the  ofilcer's  neglect  and  default  tbe  plain- 
tiff Is  entitled  to  maintain  a  direct  action 
against  the  appellant  for  its  recovery.  I 
think  it  is  very  clearly  shown  in  tbe  opinion 
of  Mr.  Justice  McFARLAND  that  there  is  no 
privity  between  the  officer  and  the  Judgment 
creditor,  by  which  the  latter  is  authorized 
to  maintain  an  action  against  tbe  purchaser 
for  the  amount  of  his  bid;  but.  If  It  be  con- 
ceded that  such  privity  does  exist,  the  cred- 
itor can  have  no  greater  right  of  action  than 
could  the  officer.  The  plaintiff  has  no  other 
cause  of  action  against  the  appellant  than 
such  aa  existed  in  favor  of  his  assignor,  tbe 
steamship  company;  and  that  company's  right 
of  action.  If  any  existed,  accrued  October  2i, 
1801,  at  the  time  when  the  appelhint  purchas- 
ed the  property  at  the  constable's  sale.  If 
the  plaintiff's  right  to  maintain  the  action  is 
to  be  sustained  upon  the  ground  that  he  Is 
the  real  party  in  interest,  his  right  of  action 
can  be  no  greater  than  that  of  him  who  con- 
ducted the  transaction  under  which  he  de- 
rived his  Interest,  and  by  virtue  of  which 
he  claims  to  be  the  Interested  party.  If  the 
appellant  would  not  have  been  liable  to  Saun- 
ders under  the  facts  alleged  and  found  herein, 
the  plaintiff  can  have  no  right  of  recovery 
against  him.  It  Is  very  evident  that  Saun- 
ders could  not  have  maintained  any  action 
against  tbe  appellant  for  the  recovery  of  the 
amount  of  his  bid  unless  It  was  commenced 
within  two  years  after  the  date  of  the  bid: 
and  it  is  equally  clear,  upon  tbe  facts  alleged 
and  shown  herein,  that  at  the  time  the  pres- 
ent action  was  commenced  Saunders  could 
not  have  maintained  any  action  against  the 
appellent  upon  the  chedc.  Not  only  Is  It  alleged 
In  the  complaint  that  he  made  no  demand  for 
the  payment  of  the  check,  and  that  he  declin- 
ed to  collect  It,  but  It  Is  also  shown  that  when 
he  received  It  he  Inclosed  It  In  an  enveloi)e  and 
deposited  It  In  the  bank  "for  safe-keeping." 
and  afterwards,  and  before  the  commence- 
ment of  this  action,  withdrew  It  and  surren- 
dered It  to  the  appellant.  He  had  tbe  same 
right  to  surrender  the  check  to  the  apiK-Uant 
as  he  would  have  had  to  refuse  to  receive  it 


Digitized  by 


Google 


Wash.) 


BAY  VIEW  BBKWING  CO.  v.  GBUBB. 


1091 


at  the  time  of  the  bid.  Having  thus  volun- 
tarily parted  with  it,  he  could  not  thereafter 
maintain  any  action  upon  it,  and  his  only 
right  of  action  against  the  appellant  would 
have  been  for  the  recovery  of  the  amount  of 
his  bid. 

The  only  reason  assigned  In  the  opinion 
of  the  Chief  Justice  for  sustaining  the  ac- 
tion, as  against  the  plea  of  the  statute  of 
limitations,  Is  that  the  plaintiff  Is  the  eq- 
uitable assignee  of  the  check.  No  adjudicat- 
ed case  is  cited  in  support  of  this  proposition, 
nor  are  any  rules  applicable  to  the  princi- 
ples governing  equitable  assignments  invok- 
ed in  Its  support  The  action  herein  is  not 
upon  the  check,  and  the  allegations  in  the 
complaint,  as  well  as  the  evidence  offered  at 
the  trial,  and  the  findings  of  the  court  In 
reference  thereto,  do  not  ^ssert  any  right 
in  the  plaintiff  by  virtue  of  the  check,  but 
are  clearly  evidentiary  statements  of  the 
transaction,  inserted  merely  for  the  purpose 
of  showing  that  the  appellant  had  not  paid 
the  full  amount  of  his  bid.  Not  only  does 
the  complaint  fail  to  set  forth  any  right  of 
action  upon  the  check,  but,  as  If  with  the 
intention  not  to  do  do,  avoids  any  claim  to 
the  check  by  reason  of  Its  having  been  re- 
ceived by  the  officer.  After  alleging  that  he 
accepted  It  "in  Ueu  of  the  balance  of  the 
purchase  price"  bid  by  the  appellant,  the 
complaint  sets  forth  that  the  officer  deposited 
it  In  the  bank  of  Lompoc,  "where,  as  this 
plaintiff  is  Informed  and  believes,  the  said 
check  has  ever  since  been,  and  is  now,  de- 
posited and  remains."  Although  it  was 
shown  at  the  trial  that  the  check  bad  been 
withdrawn  from  the  bank  and  surrendered  to 
the  appellant  before  the  commencement  of 
the  present  action,  the  above  allegation  shows 
that,  although  the  plaintiff  then  believed 
that  it  still  remained  in  the  custody  of  the 
bank,  he  made  no  effort  to  get  possession  of 
It  or  to  make  it  the  basis  of  his  action,  but 
relies  upon  the  liability  of  the  appellant  for 
the  amount  of  the  purchase  money,  and  thus 
destroys  bis  right  to  be  regarded  as  the  eq- 
uitable assignee  of  the  check.  An  officer 
making  a  sale  has  no  right  to  accept  any- 
thing but  money  from  the  bidder,  or  to 
give  credit  to  the  purchaser.  If  he  does  so, 
however,  he  acts  in  his  Individual  capacity, 
and  not  as  an  officer,  and  Is  liable  In  his  lu- 
divldual  capacity  equally  as  If  he  had  in 
fact  received  the  money.  The  judgment  cred- 
itor may  affirm  the  act  of  the  officer  In  ac- 
cepting the  check  or  other  obligation  of  the 
purchaser.  Instead  of  money,  and  thus  be 
estopped  from  questioning  the  sufficiency  or 
correctness  of  the  officer's  act,  but  unless  he 
does  so  accept  it  be  does  not  acquire  any 
right  or  title  thereto.  To  say  that  because 
he  might  have  accepted  the  check  It  may 
be  assumed  that  he  did  accept  It,  upon  the 
ground  that  equity  deems  that  to  be  done 
which  ought  to  be  done,— especially  when  he 
makes  no  claim  that  he  was  willing  to  ac- 
cept It,— is  to  apply  this  nde  In  a  manner 


for  which  I  think  no  authority  can  be  found. 
The  act  of  the  plaintiff  in  bringing  the  former 
action  against  the  officer.  In  which  he  char- 
ged him  with  having  received  the  money  up- 
on the  bid  and  obtained  judgment  therefor,  Is 
conclusive  against  any  claim  that  the  plain- 
tiff waived  the  officer's  obligation  to  receive 
money  upon  the  bid,  and  that  he  was  will- 
ing to  accept  the  check  In  Its  stead.  His 
election  of  remedies  at  that  time  precludes 
him  from  maintaining  the  present  action, 
as  IS  shown  in  the  option  of  Mr.  Justice 
GAROUTTE. 

If  the  remedy  provided  In  section  695,  Code 
C3v.  Proc.,  in  case  the  purchaser  refuses  to 
pay  the  amount  bid  by  him.  Is  not  exclusive, 
the  officer's  right  of  action  Is  limited  to  a 
suit  for  the  recovery  of  the  amount  of  the 
bid.  Such  an  action  Is  a  pure  common-law 
action,  resting  upon  the  common-law  liability 
of  the  purchaser  upon  his  bid.  and  presents 
no  room  for  Invoking  the  principles  of  eq- 
uity, and  the  rights  of  the  creditor  derived 
by  virtue  of  his  privity  with  the  officer  can 
be  no  greater  than  those  of  the  officer;  but 
whether  the  obligation  of  the  appellant  is 
by  virtue  of  the  statute,  or  rests  upon  his 
common-law  liability,  is  immaterial.  His  ob- 
ligation Is  not  "founded"  upon  an  instrument 
.of  writing,  and  any  action  to  enforce  such 
obligation  must  be  commenced  within  two 
years  after  his  liability  accrued.  Chipman 
V.  Morrill,  20  Cal.  130;  McCarthy  v.  Water 
Co.,  Ill  Cal.  328,  43  Pac.  956;  Thomas  v. 
Beach  Qo.,  115  Cal.  136,  46  Pac.  899.  As  the 
present  action  was  not  commenced  until  more 
than  two  years  after  the  right  of  action  ac- 
crued, the  defendant's  plea  of  the  statute  of 
limitations  should  have  been  sustained. 


(U  Wash.  163) 
BAY  VIEW  SKEWING  00.  v.  GRUBB. 
(Supreme  Court  of  Washington.    March  2, 
1901.) 

BILLS  AND  NOTES-PLBADINO-INDORSEMENTS 
—DEMAND  AND  NOTICB:— WAIVER— ALLEGA- 
TION OP  CONCLUSIONS— GENERAL  DENIAL- 
MATERIAL  ALLEGATIONS. 

1.  Where  the  complaint  in  a  suit  against  an 
indorser  alleged  that  the  indorser  waived  de- 
mand and  notice,  such  allegation  was  not  in 
conflict  with  the  Oode,  forbidding  the  pleading 
of  conclusions  instead  of  alleging  facts,  since 
such  waiver  was  a  fact  embodying  a  conclu- 
sion. 

2.  Where,  in  a  suit  on  an  indorsement  of  a 
note,  plaintiff  did  not  allege  notice  of  dishonor, 
but  pleaded  waiver  of  demand  and  notice  in- 
stead, the  defendant,  answering  by  a  general 
denial,  had  a  right  to  testify  whether  or  not 
tlie  words  waiving  demand  and  notice  were  on 
the  note  when  he  indorsed  it,  since  such  waiver 
was  a  material  allegation  of  the  complaint. 

Appeal  from  8uperl<w  court,  Clallam  coun- 
ty; James  G.  McCllnton,  Judge. 

Action  by  Bay  View  Brewing  Company 
against  Peter  Grubb.  Prom  a  judgment  In 
favor  of  plaintiff,  defendant  appeals.  Re- 
versed. 

Trumbull  &  Trumbull,  for  appellant. 
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DUNBAR,  J.  This  Is  an  action  upon 
two  promissory  notes,  each  of  said  notes  be- 
ing made  a  separate  cause  of  action.  No  er- 
ror Is  alleged  in  relation  to  the  first  cause  of 
action.  In  the  second  cause  of  action  Is  al- 
leged execution  of  the  note  to  the  appellant 
by  John  Nelson  and  Mary  Nelson,  whereby 
they  promised  to  pay  the  sum  of  $474,  with 
Interest,  etc.  Then  follows  an  allegation  of 
transfer  of  the  note  by  Indorsement  to  re- 
spondent, and  an  allegation  "that  at  the  time 
of  the  said  Indorsement  by  the  defendant  be 
waived  demand  and  notice."  To  this  cause 
of  action  the  appellant  demurred,  which  de- 
murrer was  oyerruled,  and  the  action  of  the 
court  In  orerrullng  the  demurrer  is  alleged 
as  error. 

It  Is  the  contention  of  the  appellant  that 
the  allegation  that  the  defendant  waived  de- 
mand and  notice  Is  not  an  allegation  of 
fact,  but  simply  a  conclusion  of  law;  that 
where  no  notice  has  been  given,  and  the 
plaintiff  relied  upon  facts  excusing  such  no- 
tice or  showing  a  waiver  thereof,  such  facts 
must  be  specifically  alleged  by  the  plaintiff; 
and  several  cases  are  cited  to  sustain  the 
contention.  But  we  do  not  think  the  cases 
cited  are  In  point  They  rather  go  to  the  ex- 
tent that  the  facts  proved  must  correspond 
with  the  averments.  There  is  but  one  way 
known  to  the  law  by  which  demand  and  no- 
tice can  be  waived,  and  the  defendant  can- 
not but  be  apprised  of  what  he  Is  called  up- 
on to  defend  by  the  allegation  In  this  com- 
plaint. It  is  true  that  the  law  does  not 
countenance  the  pleading  of  conclusions  In- 
stead of  alleging  facts  under  the  provisions 
of  the  Code,  but  when  the  fact  embodies  a 
conclusion,  as  It  seems  to  us  It  does  In  this 
case,  the  provisions  of  the  Code  are  not  vio- 
lated. It  has  always  been  held  sufficient  to 
allege,  In  a  suit  for  the  collection  of  money 
due  on  a  note,  that  demand  had  been  made 
and  refused,  without  setting  forth  the  words 
which  were  used  in  making  the  demand  or 
In  the  refusal  to  pay,  and  yet  it  might  be 
said  that  in  that  instance  both  the  allega- 
tions of  the  demand  and  refusal  were  the 
pleading  of  conclusions.  We  think  the  com- 
plaint was  sufficient  In  that  respect,  and 
that  the  demurrer  was  properly  overruled. 

After  the  plaintiff  had  rested,  and  appel- 
lant was  introduced  as  a  witness  in  his  own 
behalf,  he  testified  that  the  words,  "demand 
and  notice  waived,"  were  not  In  his  hand- 
writing. He  was  then  asked  by  his  counsel 
the  following  question:  "At  the  time  you  In- 
dorsed this  note  (Plaintiff's  Exhibit  B),  were 
the  words  waiving  demand  and  notice 
there?"  This  question  was  objected  to  by 
the  plaintiff  on  the  ground  that  the  same  was 
immaterial  and  Irrelevant,  and  that  the  de- 
fendant under  his  general  answer  could  not 
make  any  such  proof,  but  that,  if  the  defend^ 
ant  Intended  to  rely  upon  such  defense,  it 
should  have  been  specially  pleaded.  The  ob- 
jection was  sustained  by  the  court,  and  de- 
fendant excepted,  and  the  action  of  the  court 


In  sustaining  this  objection  Is  alleged  as  ei^ 
ror.  We  think  the  court  erred  in  not  permit- 
ting the  defendant  to  testify  In  this  regard. 
The  waiver  of  notice  and  demand  was  one 
of  the  necessary  averments  to  give  a  right  of 
action  against  the  defendant  upon  this  note. 
"Where  no  notice  has  been  given,  and  the 
plaintiff  relies  on  facts  excusing  such  notice 
or  showing  a  waiver  thereof,  such  facts  must 
be  specifically  alleged  by  the  plaintiff.  This 
Is  In  accordance  with  the  rule  that  all  the 
facts  which  constitute  the  cause  of  action 
must  be  stated  by  the  plaintiff,  and  every 
fact  on  which  an  action  depends  Is  deemed 
constitutive."  14  Enc.  PI.  &.  Prae  1000.  If 
this  be  true,  then,  before  the  plaintiff  can  re- 
cover he  must  prove  the  averments  of  the 
complaint  of  waiver  of  notice,  and,  under  all 
authority,  testimony  which  tends  to  dispute 
the  constitutive  averments  of  a  complaint 
may  be  Introduced  under  the  general  denial. 
The  material  allegations  of  the  complaint, 
when  denied  either .  generally  or  specifically, 
determine  in  each  case  what  evidence  and 
what  defenses  may  be  given  and  established 
by  the  defendant  It  Is  said  by  Mr.  Pomeroy 
In  his  Code  Remedies  (section  670,  3d  Ed.): 
"As  the  denial  puts  in  issue  all  the  material 
allegations  of  fact  made  by  the  plaintiff, 
whether  originally  nec€ssfl.ry  or  not  he  is  at 
liberty  to  Introduce  all  and 'any  legal  evi- 
dence which  tends  to  sustain  those  allega- 
tions. On  the  other  hand,  under  the  same 
Issue,  the  defendant  Is  entitled  to  offer  any 
evidence  which  tends  to  contradict  that  of 
the  plaintiff,  and  to  deny,  disprove,  and  over- 
throw his  material  averments  of  fact  This 
Is  the  fundamental  and  most  comprehensive 
doctrine  of  pleading  embraced  in  the  new 
procedure,  and  it,  of  course,  determines  the 
nature  of  the  defenses  whidi  may  be  set  up 
under  a  general  denial."  The  conclusion 
reached,  that  the  court  erred  In  sustaining 
objections  to  this  testimony,  necessitates  the 
reversal  of  the  cause,  and  renders  unneces- 
sary a  determination  on  the  other  points  rais- 
ed, as  they  will  probably  not  arise  In  the  re- 
trial of  the  cause.    Reversed. 

REAVIS,   C.  J.,   and   FULLERTON  and 
ANDERS,  JJ.,  concur. 


(M  Wash.  139) 

GOORE  V.  GOORE. 

(Supreme  Court  of  Washington.    Feb.  28, 1901.) 

DIVORCE— NO.N'RESIDENT  DEFENDANT— AFFI- 
DAVIT —  PUBLICATION  —  SUFFICIENCY  —  DE- 
SCRIPTION OF  DEFENDANT'S  PROPERTY  — 
NECESSITY— CAUSE   OF  ACTION— AVERMENT. 

1.2  Ballinger's  Ann.  Codes  &  St.  §  4S77, 
provides  that  when  a  defendant  cannot  be 
found  within  the  state,  and  an  nffidavit  of 
plaintifTs  attorney  la  filed,  stating  that  defend- 
ant is  a  nonresident  and  that  the  action  is  for 
divorce,  service  may  be  made  by  publication. 
Beld.  that  where  an  nffidavit  for  publication  al- 
leged that  the  defendant's  residence  was  un- 
known and  that  the  action  was  for  divorce,  it 
was  not  necessary  to  mention  defendant's  pmi)- 
erty  in  order  to  authorize  publication  of  som- 
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mons,  and  to  ^ye  the  court  jurisdiction  to  malce 
a  decree  concerning  such  property. 

2.  An  affidavit  for  pablication  because  of  de- 
fendant's nouresidence  alleged  that  defendant's 
residence  was  unknown,  and  that  the  action 
WHS  brought  for  "the  dissolution  of  the  bonds 
of  matrimony  existing  between  plaintiflf  and  de- 
fendant under  subdivisions  4  and  5  of  the  last 
clause  of  subdivision  6  of  section  5716  of  2nd 
Tol.  of  Ballinger's  Code."  Held,  that  the  con- 
tention that  the  court  had  no  jurisdiction,  be- 
cause the  affidavit  merely  alleged  that  the 
bonds  of  matrimony  existed  under  such  sec- 
tions, without  alleging  that  the  action  was  for 
a  divorce  under  the  sections  mentioned,  cannot 
be  sustained. 

3.  Where  a  publication  of  summons  for  de- 
fendant in  divorce  stated  that  one  of  the  ob- 
jects was  to  obtain  the  equitable  distribution  to 
plaintiff  of  the  property  of  plaintiff  and  de- 
fendant, the  conrt  bad  jurisdiction  to  dispose 
of  the  property  described  in  the  complaiut,  no 
matter  whether  it  was  the  separate  property  of 
defendant  or  community  property. 

Appeal  from  superior  court,  Walla  Walla 
county:  Thomas  U.  Brents,  Judge. 

Action  for  divorce  by  Magdalene  F.  Goore 
against  Esten  Goore.  Decree  in  favor  of 
complainant  Motion  by  defendant  to  set 
aside  parts  of  the  decree  for  want  of  Juris- 
diction. Motion  denied,  and  defendant  ap- 
peals.   Affirmed. 

B.  L.  &  J.  L.  Sharpsteln,  for  appellant. 
Wellington  Clark,  for  respondent 

MOUNT,  J.  This  action  was  brought  as  a 
divorce  case,  and  the  decree  entered  after 
proof,  by  default  upon  service  by  publica- 
'tlon.  After  decree,  defendant  appeared  spe- 
cially and  moved  to  set  aside  parts  of  the 
decree  for  want  of  Jurisdiction.  This  appeal 
raises  the  question  as  to  the  sufficiency  of 
the  publication  proceedings  to  give  the  court 
Jurisdiction  to  enter  the  decree,  and  partic- 
ularly that  part  of  it  which  disposes  of  the 
real  property  described  therein.  The  affi- 
davit for  publication,  omitting  the  formal 
parts,  Is  as  follows:  "Wellington  Clark,  be- 
ing sworn,  on  oath  deposes  and  says  that  he 
is  the  attorney  for  the  plaintiff  in  the  above- 
entitled  action,  and  as  such  attorney  therein 
makes  this  affidavit  for  and  on  behalf  of  the 
plaintiff  in  said  action;  tha^  he  believes  that 
the  defendant  in  said  action  Is  not  a  resident 
of  the  state  of  Washington,  and  cannot  be 
found  therein,  but  that  his  place  of  residence 
Is  unknown  to  said  plaintiff  and  this  affiant 
and  that  said  action  was  brought  by  plaintiff 
against  said  defendant  for  the  purpose  of 
securing  the  dissolution  of  the  bonds  of  mat- 
rimony existing  between  said  plaintiff  and 
defendant  under  subdivisious  4  and  5  of  the 
last  clause  of  subdivision  6  of  section  5716 
of  the  2nd  vol.  of  Bellinger's  Code  and  Stat- 
utes of  said  state,  and  that  good  grounds  for 
said  action  of  divorce  exist  In  favor  of  said 
plaintiff  and  against  said  defendant"  Upon 
the  filing  of  this  affidavit,  and  return  of  the 
sheriff  of  Walla  Walla  county  to  the  effect 
that  defendant  could  not  be  found,  summons 
was  published  (omitting  the  formal  parts), 
as  follows:    "The  State  of  Washington  to  the 


Said  Defendant  Esten  Goore:  You  are  here- 
by summoned  to  appear  within  sixty  days 
after  the  date  of  the  first  publication  of  this 
summons,  to  wit  within  sixty  days  after  the 
2l8t  day  of  December,  A,  D.  1866,  and  defend 
the  above-entitled  action  in  the  above-entitled 
court,  answer  the  complaint  of  the  plaintiff 
therein,  and  serve  a  copy  of  your  answer 
upon  the  undersigned  attorney  for  plaintiff 
at  his  office  below  stated;  and.  In  case  of  your 
failure  so  to  do,  Judgment  will  be  rendered 
against  you  according  to  the  demand  of  the 
complaint  which  has  been  filed  with  the  clerk 
of  said  court  The  object  of  said  action  Is  to 
obtain  a  judgment  and  decree  of  said  court 
In  favor  of  said  plaintiff  against  you,  forever 
dissolving  the  bonds  of  matrimony  existing 
between  said  plaintiff  and  you,  and  forever 
divorcing  said  plaintiff  from  you,  upon  the 
ground  of  abandonment  of  the  plaintiff  by 
you  for  one  year  previous  to  the  15th  day  of 
December,  A.  D.  1899,  of  the  cruel  treatment 
of  plaintiff  by  you,  and  for  your  neglect  and 
refusal  to  make  suitable  provision  for  your 
family,  for  the  awarding  of  the  custody  of 
Catherine  A.  Goore  and  Charles  A.  Goore, 
minor  children  of  plaintiff  and  yourself,  to 
plaintiff  during  their  minority,  and  of  the 
equitable  distribution  to  plaintiff  of  the  prop- 
erty, real  and  personal,  of  plaintiff  and  your- 
self. Wellington  Clark,  Attorney  for  Plain- 
tiff. P.  O.  address,  Walla  Walla,  Walla 
Walla  county,  Washington.  Date  of  last 
publication,  February  1,  1900."  The  lands 
Involved  herein  were  filed  on  by  defendant 
tmder  the  homestead  law  of  the  United 
States,  March  18,  1892.  He  lived  on  the  land 
continuously  until  October  9,  1897.  The  par- 
ties were  married  on  October  23, 1896,  and  had 
two  children.  The  decree  of  divorce  was  en- 
tered March  24,  1900,  awarding  all  the  prop- 
erty and  both  children  to  plaintiff.  The  mo- 
tion to  vacate  the  decree  was  filed  and  over-, 
ruled  June  21,  1900.  Defendant  was  not  a 
resident  of  the  state  after  October,  1898.  It 
Is  argued  here  that  the  court  had  no  jurisdic- 
tion to  make  the  decree  herein,  for  the  rea- 
sons (1)  that  the  affidavit  for  publication 
would  not  authorize  a  publication  of  summons 
where  the  decree  sought  affected  any  prop- 
erty of  defendant;  (2)  because  property  was 
not  mentioned  therein,  and  because  the  affi- 
davit specifies  that  the  bonds  of  matrimony 
exist  under  certain  sections  of  the  statute, 
and  not  that  the  action  Is  for  divorce  under 
those  sections;  and  (3)  for  the  reason  that  the 
summons,  as  published,  would  notify  the  de- 
fendant only  that  the  property  of  the  plain- 
tiff and  himself  was  to  be  affected,  and  not 
his  separate  prop^ty. 

Section  4877,  2  Ballinger's  Ann.  Codes  & 
St.,  is  as  follows:  "When  the  defendant  can- 
not be  found  within  the  state  (of  which  the 
return  of  the  sheriff  of  the  county  in  which 
the  action  is  brought  that  the  defendant  can- 
not be  found  in  the  county,  is  prima  facie 
evidence)  and  upon  the  filing  of  an  affidavit 
of  the  plaintiff,  his  agent  or  attorney,  with 
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the  clerk  of  the  court,  stating  that  he  believes 
that  the  defendaut  is  not  a  resident  of  the 
state  •  •  ♦  and  stating  the  existence  of 
one  of  the  cases  hereinafter  specified,  the 
service  may  be  made  by  publication  of  the 
summons,  by  the  plaintiff  or  his  attorney  in 
either  of  the  followini^  cases:  *  *  •  (4) 
When  tho  action  is  for  divorce  In  the  cases 
pi*escrlbed  by  law.  ♦  •  •"  It  will  be 
readily  oliserved  that  there  is  no  requirement 
that  the  aliidavit  showing  nonresldence  when 
the  action  is  for  divorce  shall  mention  the 
property,  and  such  statement  was  not  neces- 
sary in  order  to  authorize  publication  of  sum- 
mons. The  disposition  of  the  property  and 
the  children  Is  a  mere  Incident  to  the  divorce, 
and  follows  from  the  action  itself,  which  is 
admitted  in  the  argument.  Adams  v.  Ab- 
bott, 21  Wash.  20,  50  Pac.  931;  Carney  v. 
Simpson,  15  Wash.  227,  46  Pac.  233;  Phil- 
brick  V.  Andrews,  8  Wash.  7,  35  Pac.  358; 
Webster  v.  Webster,  2  Wash.  St.  417,  26  Pac. 
801.  It  is  no  more  necessary  to  mention  the 
property  In  the  affidavit  than  it  Is  to  mention 
the  children.  It  is  enough  to  state  that  the 
defendant  cannot  be  found  within  the  state, 
and  that  the  action  is  for  divorce  in  one  of 
the  cases  prescribed  by  law,  naming  the  case. 
Several  authorities  are  cited  by  appellant  to 
the  effect  that  the  afBdavlt  is  not  sutUclent  to 
authorize  service  by  publication  of  summons, 
so  as  to  give  the  court  Jurisdiction  to  make 
any  decree,  because  the  conclusions  are  stat- 
ed In  the  affidavit,  and  not  the  probative 
facts.  These  authorities  are  all  under  stat- 
utes requiring  an  order  of  the  court  for  pub- 
lication, and  it  is  there  held,  as  in  Forbes  v. 
Hyde,  31  Cal.  342,  that  "the  ultimate  facts  of 
the  statute  must  be  proved,  so  to  si>eak,  by 
the  affidavit,  by  showing  the  probatory  facts 
upon  which  each  ultimate  fact  depends. 
•  •  ♦  The  ultimate  facts  stated  in  the 
statute  are  to  be  found,  so  to  speak,  by  the 
court  or  Judge,  from  the  probatory  facts 
stated  in  the  affidavit,  before  the  order  for 
publication  can  be  legally  entered."  Under 
the  statute  of  Washington  supra,  no  such  or- 
der is  required.  The  summons  is  not  even 
Issued  by  the  clerk,  and  no  Judicial  determi- 
nation Is  required  before  publication.  When 
the  ultimate  fact  is  stated  substantially  in 
the  language  of  the  statute,  publication  may 
be  made.  This  court  held  In  De  Corvet  v. 
Dolan,  7  Wash.  305,  35  Pac.  72,  1072,  at  page 
307,  7  Wash.,  and  at  page  73,  3o  Pac,  as 
follows:  "But  the  statement  that  the  defend- 
ants reside  out  of  the  territory  is  the  state- 
ment of  a  fact,  and  is  all  that  need  be  said 
upon  the  subject.  The  statute  does  not  make 
it  necessary  to  show  where  the  defendants 
resided.  This  la  immaterial,  so  that  they 
were  nonresidents.  •  »  •  xhe  statute 
clearly  makes  the  fact  that  the  defendant  re- 
sides out  of  the  territory  ground  for  obtain- 
ing service  by  publication,  and  upon  an  affi- 
davit made  to  that  effect  the  summons  is  is- 
sued by  the  clerk  as  a  matter  of  course;  it 
not  being  necessary  to  obtain  any  order  from 


the  court  or  Judge  for  that  purpose,  as  is 
the  case  in  most  of  the  states  before  service 
by  publication  is  authorized.  Statutes  au- 
thorizing service  upon  nonresidents  by  pub- 
lication are  constitutional,  and  the  Jurisdic- 
tion is  dependent  upon  a  compliance  with  the 
statute  providing  for  the  publication.  Brown, 
Jur.  f  SI.  We  are  of  the  opinion  that  in  this 
Instance  the  affidavit  was  sufficient  to  'war- 
rant the  service  had."  In  Ervin  v.  Milne,  43 
Pac.  706,— a  Montana  case,— the  court,  in  dis- 
tinguishing the  cases  previously  passed  upon 
under  the  statute  which  required  an  order  of 
the  cotirt  for  publication,  from  the  statute 
then  under  consideration,  say:  "We  are  satis- 
fied that  the  act  of  the  clerk  under  the  law 
of  1S87,  in  causing  the  summons  to  be  pub- 
lished, being  a  ministerial  act,  it  Is  necessary 
only  to  present  the  application  by  affidavit  to 
him  as  a  ministerial  officer,  and  that  a  Judi- 
cial question  should  not  be  submitted,  and 
that  the  clerk  shotild  flot  be  required  to  de- 
termine from  the  probative  facts  whether 
the  ultimate  facts  exist,  and  that,  as  a  con- 
sequence, the  probative  facts  need  not  be  set 
forth  In  the  affidavit  presented  to  the  clerk, 
but  that  the  ultimate  facts  are  sufficient,  and 
that  the  affidavit  submitted  to  the  clerk  is 
sufficient.  If  it  sets  forth,  substantially  In  the 
language  of  the  statute,  enough  of  the  ulti- 
mate facts  recited  in  the  statute  as  reasons 
for  the  publication  of  the  summons."  In 
Calvert  v.  Calvert,  15  Colo.  390,  24,  Pac.  1043, 
the  court  say  at  page  397,  15  Colo.,  and  at 
page  1045,  24  Pac:  "Tlie  complaint  was  on 
file,  and  the  affidavit  of  nonresldence  fol- 
lowed. The  assertion  of  a  cause  of  action 
therein,  coupled  with  the  subsequent  action 
of  the  court  in  obtaining  Jurisdiction  by  pub- 
lication, should,  in  our  Judgment,  be  sufficient 
for  our  saying  that  to  use  the  language  of  the 
statute  in  the  affidavit,  so  worded  as  ours  is, 
is  a  complete  and  full  compliance  therewith. 
♦  •  •  To  say  in  this  case  that  more  is  re- 
quired by  the  statute  than  Is  sufficient  to  in- 
form the  clerk  that  the  defendant  is  a  non- 
resident, that  the  plaintiff  has  a  cause  of  ac- 
tion, and  that  the  defendant  is  a  necessary 
party  to  the  action,  is,  in  our  Judgment,  ex- 
tending the  operation  of  the  Code  beyond  its 
legitimate  puri)ose,  and  works  out  a  conclu- 
sion utterly  at  variance  with  Its  spirit  and 
letter.  In  this  case  the  complaint  la  filed, 
the  summons  is  issued,  the  affidavit  of  non- 
resldence and  that  a  cause  of  acticKi  exists, 
and  that  the  defendant  Is  a  necessary  party 
follows.  This  seems  to  be  a  full  satisfaction 
of  the  directory  provisions  of  the  statute. 
We  are  Inclined  to  think  that  the  Code  of 
Kansas  and  Nebraska  is  more  analogous  to 
that  of  Colorado  than  California,  and  that  the 
view  above  expressed  is  supported  by  the 
cases  of  Bogle  v.  Gordon,  39  Kan.  31,  17  Pac 
857,  and  Fulton  v.  Levy,  21  Xeb.  478,  32  N. 
W.  307."  In  Fulton  v.  Levy,  supra,  the  court 
say;  "It  will  be  seen  that  this  view  of  the 
question  conforms  to  the  requirements  of  sec- 
tion 78.    It  states  the  nature  of  the  cause  of 
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action,  not  In  apt  Tvords,  perhaps,  but  suffi- 
cient so  that  the  case  appears  to  be  one  In 
which  service  by  publication  was  authorized, 
and  that  serrlce  of  summons  could  not  be 
made  in  this  state  on  the  defendant  or  de- 
fendants to  be  served  by  publication."  The 
rule  stated  hi  Atkins  v.  Atkins,  »  Neb.  200, 
2  N.  W.  466,  that,  if  there  is  a  totaJ  want  of 
evidence  upon  a  vital  point  In  an  affidavit, 
the  court  acquires  no  jurisdiction  by  publica- 
tion of  the  summons,  but  where  there  is  not 
an  entire  omission  to  state  some  material 
fact,  but  it  is  insufficiently  set  forth,  the  pro- 
ceedings are  simply  voidable,  is  the  true  rule. 
The  proceeding  to  obtain  service  by  publica- 
tion should  be  liberally  construed,  in  order 
that  Justice  may  be  done.  In  Atltlns  v.  At- 
kins, supra,  there  was  a  total  failure  to  state 
a  material  fact  in  the  affidavit,— the  nature  of 
the  cause  of  action.  Hence  the  affidavit  was 
held  insufficient.  Where,  however,  the  state- 
ment Is  merely  defective,  but  the  essential 
facts  are  stated  in  the  affidavit  although 
somewhat  indefinitely,  the  affidavit  will  not 
be  void.  We  hold,  therefore,  that  the  affi- 
davit in  this  case  was  sufficient,  and  the  judg- 
ment of  the  court  below  must  be  affirmed. 
See,  also,  Gillespie  v.  Thomas,  23  Kan.  138; 
Easton  v.  Chllds  (Minn.)  68  N.  W.  903.  It 
will  be  seen  that  there  is  a  dear  distinction 
between  the  statutes  requli-ing  a  judicial  de- 
termination, and  those  where  the  publication 
is  a  mere  ministerial  act.  While  it  would 
have  been  better  practice  to  have  named  the 
"cause  prescribed  by  law,"  such  as  abandon- 
ment for  one  year,  cruel  treatment,  etc.,  yet 
there  is  not  a  total  want  of  statement  of  the 
cause  in  the  affidavit;  and  we  are  not  dis- 
posed to  disturb  the  decree  because  the  prac- 
tice might  have  been  more  perfect. 

It  is  argued  that  the  affidavit  Is  not  suffi- 
cient, because  it  states. that  "the  bonds  of 
matrimony  exist"  under  certain  sections  of 
the  Code.  It  Is  true  that  the  wording  oif  the 
affidavit  is  susceptible  of  such  a  construction, 
but  no  one  would  place  such  a  construction 
upon  it  unless  particular  attention  were  call- 
ed to  it.  The  meaning  of  the  affidavit  is 
plain,— that  the  action  is  brought  for  divorce 
under  the  subdivisions  named,— and  Is  suffi- 
cient to  uphold  the  publication  of  summons 
so  as  to  give  the  court  Jurisdiction. 

It  is  also  urged  that  the  summons  pub- 
lished would  only  notify  defendant  that  the 
community  property  of  plaintiff  and  defend- 
ant would  be  affected,  and  not  his  separate 
property.  This  also  is  placing  a  narrow  and 
technical  construction  upon  the  language 
used  in  the  summons.  The  language  of  the 
summons  is,  "the  equitable  distribution  to 
plaintiff  of  the  property,  real  and  personal,  of 
plaintiff  and  yourself."  This  language  cer- 
tainly would  notify  defendant  that  plaintiff 
was  asking  for  a  distribution  of  property.  It 
was  not  necessary  for  the  particular  property 
to  be  described  in  the  summons.  Phllbrick  v. 
Andrews,  supra;  Weijster  v.  Webster,  supra. 
The  court  bad  Jurisdiction  to  dispose  of  the 


property  described  In  the  complaint,  whether 
It  was  the  separate  or  community  property, 
or  otherwise.  Finding  no  error  in  the  record, 
the  cause  will  be  affirmed. 

REAVIS,  C.  J.,  and  DUNBAR,  FULLER- 
TON,  and  ANDERS,  JJ.,  concur. 


(2i  Wasb.  101) 
DUNSMUIR  V.  PORT  ANGELES  GAS,  WA-. 
I'BR,  ELECTRIC  LIGHT  &  POW- 
ER 00.  et  al. 
(Supreme  Court  of  Washington.    Feb.  26,  1901.) 

CHATTEL    MORTGAOES  —  PRIORITY  —  RECORD- 
ING —  TAXES  —  LIENS  —  WATER     MAINS— 
PRANCHISEI— PERSONAL  PROPERTi'. 

1.  Where  there  has  been  a  substantial  com- 
pliance with  rule  8  of  this  court  (40  Pac.  x.}, 
providing  that  briefs  shall  contaiq  a  statemeut 
of  the  case,  tv-ith  references  to  the  pages  of  the 
transcript  for  rerifioation,  and  iu  cases  tried 
by  the  court  appellants  shall  print  in  their 
brief  the  findings  of  fact,  a  motion  to  strike  out 
ai)pellant's  brief  for  failure  to  literally  comply 
with  the  rule  should  be  denied. 

2.  A  water  company  having  a  franchise  for 
25  years  to  lay  pipes  through  and  under  the 
streets  of  a  city  and  supply  the  inhabitants 
with  water,  having  purchased  pipes  and  mains 
for  its  plant,  and  laid  a  portion  thereof,  but, 
owning  no  buildings  or  land,  executed  a  mort- 
gage to  plaintiff  reciting  that  it  mortgaged  "the 
following  described  personal  property,  to  wit, 
all  its  water  mains,  franchisee,"  etc.  The  in- 
strument was  executed  iu  proper  form  to  be  re- 
corded as  a  chattel  mortgage,  but  was  not  re- 
corded in  the  book  kept  for  that  purpose,  but 
In  the  book  of  real-estate  mortgages.  The 
company  afterwards  sold  all  its  property  and 
franchises  to  another  corporation,  which  gave 
a  deed  of  trust  to  the  defendant  trustee  to  se- 
cure its  bonds,  the  trustee  having  no  actual  no- 
tice of  plaintiff's  mortgage.  Held,  that  the 
mains,  pipes,  and  franchise  were  personal  prop- 
erty, and,  the  mortgage  not  having  been  record- 
ed in  a  book  kept  exclusively  for  the  purpose 
of  recording  chattel  mortgages,  as  required  by 
1  Hill's  Code,  S  1049  (Ballinger's  Ann.  Oodes  & 
St.  §  4559),  plaintiff's  lien  thereunder  was  subor- 
dinate to  the  trustee's  lien  under  his  trust  deed 
under  1  Hill's  Code,  §  1648  (Ballinger's  Ann. 
Codes  &  St.  S  4558),  providing  that  a  mortgage 
not  so  recorded  shall  be  void  as  to  subsequent 
purchosers  and  incumbrancers  of  the  property 
in  good  faith. 

3.  Where  a  mortgagee  of  personal  property 
pays  taxes  levied  thereon  to  protect  the  prop- 
erty and  preserve  his  lien,  he  does  not  there- 
by acquire  a  lien  on  the  property  for  such  tax- 
es under  Laws  1891,  p.  322,  §  109,  providing 
that  any  person  having  a  lien  on  any  real  prop- 
erty on  which  taxes  have  not  been  paid  may 
pay  the  taxes,  and  the  same  shall  constitute  an 
additional  lien,  since  such  provision  relates  only 
to  liens  on  real  estate. 

-Appeal  from  superior  court,  Clallam  coun- 
ty; James  Q.  McClinton,  Judge. 

Action  by  James  Dunsmulr  against  the 
Port  Angeles  Gas,  Water,  Electric  Light  & 
Power  Company  and  others  to  foreclose  a 
mortgage.  From  a  judgment  for  plaintiff, 
defendant  A.  P.  Burwell  appeals.    Modltied. 

Ira  Bronson  and  R.  C.  Wilson,  for  appel- 
lant. W.  L.  Marquardt  and  Geo.  C.  Hatch, 
for  respondent. 

ANDERS,  J.  Tlie  respondent  moves  to 
strike  appellant's  brief  In  this  case  for  tlio 
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alleged  reasons:  (1)  That  appellant  has  fail- 
ed to  print  in  lita  brief  the.  findings  of  fact 
and  conclusions  of  law  made  by  the  lower 
court;  and  (2)  that  appellant  has  also  failed 
to  refer  in  his  brief  to  the  record  by  page, 
as  required  by  the  rules  of  this  court  Bule 
8  of  this  court  (40  Pac.  z.)  provides  that 
briefs  shall  contain  a  clear  statement  of  the 
case,  so  far  as  deemed  material  by  the  par- 
ty, with  reference  to  the  pages  of  the  tran- 
.script  for  Terlflcation;  and  that  in  equity 
causes  and  actions  at  law  tried  by  the  court 
without 'a  Jury  the  party  or  parties  appeal- 
ing shall  print  in  their  brief  the  findings  of 
fact,  with  the  exceptions  thereto,  on  which 
any  question  is  sought  to  be  raised  by  them 
on  the  appeal.  Although  these  provisions 
have  not  been  literally  complied  with  by  ap- 
pellant, they  have  been  substantially  ob- 
served, and  the  motion  to  strike  is  therefore 
denied. 

This  action  was  Instituted  by  the  respond- 
ent to  foreclose  a  mortgage  on  a  system  of 
waterworlis  In  Port  Angeles,  alleged  to  have 
been  executed  to  respondent  by  the  Port  An- 
geles Gas,  Water,  Electric  I,Ight  &  Power 
Company,  Limited,  to  secure  the  payment 
of  a  promissory  note  made  by  said  company, 
for  $20,000,  dated  February  21,  1891,  and 
payable  one  year  thereafter;  and  also  to  fore- 
close a  mortgage  on  certain  real  estate  sit- 
uated In  Port  Angeles,  executed  by  defend- 
ants G.  E.  Mallette  and  wife,  as  further 
security  for  the  payment  of  said  promissory 
note.  The  complaint  alleges  the  due  incor- 
poration, under  the  laws  of  this  state,  of 
the  Port  Angeles  Gas,  Water,  Electric  Light 
&  Power  Company,  Limited;  that  on  the 
21st  day  of  February,  1SS)1,  said  corpora- 
tion was  the  owner  of,  and  engaged  In  op- 
erating at  Port  Angeles,  Wash.,  a  system  of 
waterworks,  for  the  purpose  of  supplying 
the  Inhabitants  of  I'ort  Angeles,  a  mimlclpal 
corporation  of  the  fourth  class,  with  water, 
and  which  said  system  of  waterworks  con- 
sisted of  a  reservoir  or  dam  on  a  stream 
of  water  flowing  through  said  town,  com- 
monly known  as  "Frazier's  Creek,"  with 
pipes  or  mains  leading  therefrom  through, 
over,  and  under  the  streets,  alleys,  and  other 
public  places  of  said  town  to  the  dwellings 
of  the'  inhabitants  thereof,  through  which 
pipes  and  mains  said  water  flowed  by  grav- 
ity,—together  with  the  right  to  said  flowing 
water  in  said  stream  by  appropriation,  and 
a  franchise  from  said  town  permitting  it  to 
BO  lay  its  pipes  and  mains  and  operate  said 
system  of  waterworks  therein,  with  certain 
tools  and  fixtures,  altogether  constituting  Its 
system  of  waterworks  or  plant;  the  making 
and  delivery  of  the  said  note  and  the  exe- 
cuting of  the  said  mortgage,  copies  of  which 
note  and  mortgage  are  set  out  in  full  there- 
in; that  said  mortgage  was  duly  recorded 
in  the  office  of  the  auditor  of  Clallam  county. 
Wash.,  on  March  7,  1891,  and  Indexed  direct 
and  reverse;  that  the  plaintiff  paid  taxes 
levied  on  said  water  plant,  aggregating  the 


sum  of  $2,931.40,  for  the  protection  of  his 
mortgage  lien;  that  no  pait  of  said  note, 
except  $3,000  of  the  interest  thereon,  has 
been  paid,  and  that  no  part  of  said  taxes 
has  been  paid,  that  the  Angeles  Water  Com- 
pany is  a  corporation  duly  organized  under 
the  laws  of  this  state;  and  that  said  Angeles 
Water  Company  and  the  defendant  A.  P. 
Burwell,  as  trustee,  claim  some  interest  in 
the  property  covered  by  plaintiff's  mortgage; 
and  that  said  claim,  if  any  they  have,  is  sub- 
ordinate to  the  lien  of  plaintieTs  mortgage. 
Judgment  is  demanded  in  the  complaint  against 
the  Port  Angeles  Gas,  Water,  Electric  Light  & 
Power  Company,  Limited,  for  the  amount  due 
on  said  note,  and  for  said  taxes.  Interest,  at- 
torney's fees,  and  costs;  that  the  said  mort- 
gage be  adjudged  to  be  a  first  lien  on  all  of 
said  mortgaged  property,  and  that  the  same 
be  sold,  and  the  proceeds  thereof  be  applied 
In  payment  of  the  amount  due  plaintiff. 
The  mortgagor,  the  Port  Angeles  Gas,  Wa- 
ter, Electric  Light  &  Power  Company,  Llm> 
ited,  was  served  with  summons,  and  default- 
ed, and  the  Angeles  Water  Company  seems 
to  have  made  no  defense.  The  defendant 
Bnrwell,  In  his  answer,  denied  the  allega- 
tions of  the  complaint,  except  that  the  two 
defendant  companies  were  corporations,  and 
alleged  affirmatively  certain  facts  showing 
the  invalidity  of  the  plaintiff's  note  and 
mortgage,  and  averred,  in  effect,  that  la 
June,  1S92,  the  Angeles  Water  Company  be- 
came the  owner  of  the  waterworks,  Rights, 
and  privileges  of  the  Port  Angeles  Gas,  Wa- 
ter, Ele<-tric  Light  &  Power  Company,  Lim- 
ited, mentioned  In  plaintiff's  complaint,  by 
purchase  from  one  C.  E.  Mallette,  who  pur- 
chased the  same  from  the  last-mentioned 
company;  that  the  said  Angeles  Water  Com- 
pany Issued  40  bonds  of  $1,000  each,  and.  to 
secure  the  payment  thereof,  executed  and 
delivered  to  a  trustee  a  certain  deed  of  trust 
or  nlortgage  of  the  property  described  in 
plaintiff's  complaint,  and  other  property  in 
said  deed  of  trust  or  mortgage  described; 
that  the  said  trust  deed  or  mortgage  was 
executed  as  a  chattel  mortgage,  and  was  re- 
corded In  the  oflice  of  the  auditor  of  Clallam 
county,  both  In  the  records  of  real-estate 
mortgages  and  In  the  records  of  chattel 
mortgages;  that  said  bonds  were  delivered 
as  collateral  security  for  the  payment  of 
certain  notes  made  by  said  Mallette,  and 
sold  for  the  benefit  of  the  said  Angeles  Wa- 
ter Company,  and  that  the  proceeds  thereof 
were  received  by  said  company;  that  none 
of  said  notes  had  been  paid,  and  that  no  part 
of  said  bonds  had  been  paid,  except  the  In- 
terest thereon  up  to  June  1,  1894;  that  the 
Angeles  Water  Company  surrendered  pos- 
session of  the  property  mentioned  In  plain- 
tiff's complaint  and  In  the  said  trust  deed 
or  mortgage  to  the  trustee;  that  the  said 
Angeles  Water  Company  duly  appropriated 
the  water  of  said  Frazier's  creek  after  It 
purchased  said  property;  that  none  of  the 
purchasers  of  said  bonds  or  of  said  notes. 
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or  any  agents  or  attorneys  of  any  of  said 
purcbasers,  had,  at  the  time  of  such  pur- 
chase, any  knowledge  or  notice  of  plalntUf's 
mortgage,  and  tliat  the  trustee  named  in 
said  deed  of  trust  or  mortgage  had  no  knowl- 
edge or  notice  of  the  mortgage  of  plaintiff 
at  the  time  he  received  said  trust  deed  or 
mortgage.  And  the  defendant  Burwell  de- 
manded judgment  against  the  Angeles  Water 
Company  for  the  amount  due  on  said  bonds, 
and  for  the  foreclosure  of  said  trust  deed, 
etc.  The  new  matter  pleaded  In  the  answer 
was  denied  by  the  reply.  The  plaintiff  ob- 
tained Judgment  against  his  mortgagor  in 
accordance  with  the  prayer  of  the  complaint, 
and  a  decree  foreclosing  the  mortgage  as  a 
paramount  lien  on  the  property  described 
in  the  complaint,  together  with  the  usual 
order  of  sale.  Judgment  was  also  rendered 
in  favor  of  defendant  Burwell,  as  trustee, 
and  against  the  defendant  Angeles  Water 
Company,  establishing  and  foreclosing  the 
tnist  deed.  From  the  judgment  and  decree 
In  favor  of  the  plaintiff  the  defendant  Bur- 
well has  appealed. 

It  appears  from  the  record  that  the  Port 
Angeles  Gas,  Water,  Electric  Light  &  Power 
Company,  Limited  (hereinafter  designated  as 
the  "first  company")  was  incorporated  under 
the  laws  of  the  state  of  Washington  in  the 
year  1890.  In  November,  1890,  the  town  of 
Fort  Angeles  granted  to  C.  E.  Mallette,  his 
associates,  successors,  and  assigns,  by  ordi- 
nance, the  right  for  25  years  to  construct, 
operate,  and  maintain  waterworks  in  said 
town,  and  to  supply  the  town  and  its  In- 
habitants with  water,  with  the  right  to  lay, 
relay,  connect,  disconnect,  and  repair  its 
mains  and  pipes  along,  through,  under,  and 
over  the  streets,  alleys,  wharves,  and  other 
public  places  in  said  town;  and  It  was  pro- 
vided in  the  ordinance  that  the  town  should 
have  the  right  to  purchase  the  plant  after 
five  years  at  a  price  to  be  fixed  by  apprais- 
ers. .  Prior  to  February  21,  1891,  the  date  of 
the  respondent's  note  and  mortgage,  said 
franchise  was  transferred  by  said  Mallette 
to  the  first  company,  the  respondent's  mort- 
gagor. On  said  February  21,  1881,  the  first 
company  had  commenced  the  construction  of 
its  waterworks,  the  same  being  the  only  wa- 
ter plant  ever  constructed  at  Port  Angeles. 
On  that  date  the  mains  and  pipes  had  been 
purchased  for  the  plant,  and  were  in  the  pos- 
session of  the  company,  but  only  a  portion  of 
the  mains  had  been  laid;  and  the  dam  subse- 
quently constructed  on  Frazler's  creek  for 
the  purpose  of  storing  the  water  of  said 
stream  and  of  diverting  it  into  the  company's 
mains  had  not  then  been  erected,  although 
the  company  had  made  preparation  for  .its 
construction.  This  dam  was  constructed 
some  distance  south  of  the  corporate  limits 
of  the  town,  upon  a  section  of  school  land 
owned  by  the  state,  and  no  other  dam  has 
ever  been  constructed  or  used  for  the  pur- 
pose of  supplying  water  for  the  plant  by 
either  of  said  companies.    No  permission  or 


authority  was  ever  obtained,  in  writing  or 
otherwise,  from  the  state,  for  the  construc- 
tion or  maintaining  of  said  dam,  or  for  lay- 
ing or  maintaining  the  pipe  line  of  said  wa- 
terworks through  said  school  lands.  The 
pipe  line,  when  constructed,  extended  north- 
erly from  the  dam  and  said  school  land  over 
the  premises  of  private  parties.  No  deed  of 
right  of  way  was  ever  obtained  by  the  first 
company  from  any  of  the  persons  whose 
lands  were  crossed  by  the  pipe  line.  No  pro- 
ceedings were  ever  had  to  condemn  the  wa- 
ter in  said  stream,  or  the  right  of  way  for 
the  pipe  line,  and  no  compensation  was  ever 
paid  for  the  seme,  and  no  contract  was  ever 
made  therefor;  and  It  does  not  appear  that 
the  first  company  ever  owned  any  land  In 
any  way  connected  with  its  water  plant.  On 
the  1st  day  of  June,  1891,  the  principal  mains 
of  the  plant  were  permanently  connected  to- 
gether, and  burled  In  the  ground,  and  con- 
nected with  various  buildings  in  Port  Ange- 
les, and  on  that  day  water  was  turned  into 
the  mains  and  pipes,  and  thereafter  flowed 
therein  by  force  of  gravity.  On  March  31, 
1892,  the  first  company,  for  a  valuable  con- 
sideration, sold  and  conveyed  to  C.  E.  Mal- 
lette the  property  described  in  the  respond- 
ent's mortgages,  and  on  the  same  day  said 
Mallette  sold  and  conveyed  the  same  to  the 
Angeles  Water  Company,  which  company  ex- 
ecuted and  delivered  the  trust  deed  or  mort- 
gage to  secure  the  payment  of  its  bonds,  as 
stated  in  the  answer  and  so-called  "cross 
complaint"  of  appellant.  Neither  the  bonds 
nor  the  notes  which  they  were  given  to  se- 
cure were  paid,  and  prior  to  the  commence- 
ment of  this  action  the  Angeles  Water  Com- 
pany delivered  to  appellant,  Burwell,  as  suc- 
cessor of  the  original  trustee,  full  possession 
and  control  of  the  water  plant  and  other 
property  of  said  company,  and  said  trustee 
held  such  possession  and  control  at  the  time 
of  the  trial  of  this  action.  A  Idt  of  mains, 
pipes,  etc.,  whi(!h  were  purchased  by  the  first 
company  for  the  plant  were  never  used  In 
said  plant,  but  are  now  stored  at  Port  An- 
geles, and  seem  to  be  claimed  by  both  the 
respondent  and  the  appellant  as  covered  by 
their  respective  mortgages. 

Although  the  record  in  this  case  is  quite 
voluminous,  and  many  errors  are  assigned  by 
appellant  in  his  brief,  the  real  points  argued 
and  relied  on  by  appellant  as  grounds  for  a 
reversal  of  the  judgment  are  not  numerous. 
The  material  errors'  alleged  are:  (1)  That 
plaintiff  (respondent)  failed  to  prove  that  he 
loaned  or  advanced  any  money  to  the  first 
company;  (2)  that  the  note  and  mortgage  set 
out  in  the  complaint  are  defective,  and  InsuflS- 
clent  to  give  constructive  notice  to  appellant, 
Burwell,  or  to  any  one;  (3)  that  said  mort- 
gage was  not  recorded  In  a  volume  kept  ex- 
clusively for  the  recording  of  mortgages  of 
personal  property,  and  was  not  Indexed  as 
required  by  law;  and  (4)  that  said  note  and 
mortgage  were  not  authorized  by  said  com- 
pany through  Its  board  of  trustees,— or  at  all. 
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It  Is  conceded  by  the  respondent  that  th« 
trustee  named  In  the  mortgage  or  trust  deed 
executed  by  the  Angeles  Water  Company  had 
no  actual  notice  or  knowledge  of  respondent's 
mortgage,  and  It  therefore  follows  that,  It  the 
said  trustee  was  not  charged  with  construc- 
tive notice  thereof,  the  trust  deed,  having 
been  given  for  a  valuable  consideration,  must 
be  deemed  a  valid  and  prior  lien  upon  tbe 
property  described  therein.  Our  statute  pro- 
vides that  a  mortgage  of  personal  property  is 
void  as  against  creditors  of  the  mortgagors 
or  subsequent  purchasers  and  incumbrancers 
of  the  property  for  value  and  In  good  faith, 
unless  It  is  accompanied  by  the  affidavit  of 
the  mortgagor  that  it  is  made  in  good  faith, 
and  without  any  design  to  hinder,  delay,  or 
defraud  creditors,  and  is  acknowledged  and 
recorded  in  the  same  manner  as  is  required 
by  law  in  conveyance  of  real  property.  1 
Hill's  Code,  i  1&18;  Ballinger's  Ann.  Codes 
&  St.  i  4558.  And  it  Is  further  provided  that 
such  mortgages  must  be  recorded  In  the  office 
of  the  county  auditor  of  the  county  in  which 
the  property  is  situated,  in  a  book  kept  ex- 
clusively for  that  purpose.  1  Rill's  Code,  g 
1619;  Ballinger's  Ann.  Codes  &  St.  S  4559. 
The  respondent's  mortgage.  It  Is  conceded, 
was  recorded  In  the  records  of  real-estate 
mortgages  only;  and  if,  as  appellant  con- 
tends, It  is  a  mortgage  of  personal  property, 
the  record  imparled  no  notice  to  appellant, 
and  it  will  not  be  necessary  to  determine  any 
question  other  than  that  presented  by  the 
third  assignment  of  error.  It  is  a  rule  almost 
without  exception  that  a  mortgage  or  other 
instrument  which  is  entitled  to  registration 
must,  in  order  to  be  effective  as  notice  to  third 
I>er8ons,  be  recorded  in  the  book  prescribed 
by  law.  Manhattan  Trust  Co.  v.  Seattle  Coal 
&  Iron  Co.,  16  Wash.  499,  48  Pae.  333,  737; 
Hinchman  v.  Railway  Co.,  14  Wash.  349,  44 
Pac.  867;  Webb,  Record  Titles,  §  252.  The 
mortgage  which  the  respondent  is  seeking  to 
foreclose  is  set  forth  In  the  complaint  as  a 
part  thereof.  It  recites  that  the  said  mort- 
gagor mortgages  to  the  mortgagee  the  fol- 
lowing described  personal  property,  to  wit: 
"All  its  water  pipes,  mains,  fixtures,  plant, 
and  any  and  all  Its  property  now  placed  and 
to  be  placed  In  Its  water  system,  together 
with  all  rights,  privileges,  securities,  and 
franchises"  of  the  mortgagor.  The  complaint 
then  alleges  that  the  said  mortgage  was  ac- 
knowledged, and  was  accompanied  by  the  af- 
fidavit of  the  mortgagor  that  It  was  made  in 
good  faith,  and  without  any  design  to  hinder, 
delay,  or  defraud  creditors,  and  that  it  was 
recorded,  etc.  From  the  language  of  the 
mortgage  and  the  allegations  of  the  com- 
plaint it  would  seem  that  the  respondent,  at 
the  time  of  the  commencement  of  this  action, 
considered  the  Instrument  in  question  a  mort- 
gage of  personal  property  in  all  respects  in 
accordance  with  all  the  statutory  require- 
ments. But  It  Is  now  insisted  by  the  learned 
counsel  for  the  respondent  that  this  is  a  real- 
estate,  and  not  a  chattel,  mortgage,  and  that 


it  was  properly  executed  and  recorded  as 
such.  No  part  of  the  mains  and  pipes  cor- 
ered  by  respondent's  mortgage  was  connect- 
ed with  Frazier's  creek,  or  used  for  the  par- 
pose  of  conveying  water,  at  the  time  the 
mortgage  was  made;  and,  as  the  greater  por- 
tion thereof  was  neither  laid  in  the  ground  nor 
connected  together  at  that  time,  it  can  hard- 
ly be  doubted  that  at  least  the  unconnected 
portion,  if  not  the  whole,  was  in  fact  personal 
property,  and  properly  so  considered  by  the 
parties  to  the  mortgage.  Being  personal 
property  at  the  time  they  were  mortgaged, 
by  what  means  or  ui>on  what  principle  have 
these  water  pipes  and  mains  been  trans- 
muted into  real  estate?  We  do  not  under- 
stand that  the  learned  counsel  for  the  re- 
spondent claims  that  they  really  became  fix. 
tures  by  reason  of  their  having  been  laid  un- 
der ground  or  through  the  streets  of  the 
city;  for,  if  It  be  true  that  they  thereby  be- 
came fixtures,  the  ownership  thereof  was  thus 
transferred  to  the  proprietor  of  the  land  to 
which  they  were  affixed,  which  the  respond- 
ent does  not  concede.  It  Is  true  tbax  this 
property  was  so  imbedded  in  the  soil  thai, 
under  ordinary  circumstances,  it  might  have 
been  deemed  a  fixture;  but  such  annexation 
did  not  necessarily  change  Its  character,  or 
relieve  the  respondent  from  the  duty  of  pn^ 
erly  recording  his  mortgage.  "A  mortgage 
of  articles  that  are  afterwards  so  annexed  or 
affixed  to  real  estate  as  to  ordinarily  consti- 
tute fixtures  must  be  recorded  as  a  diattd 
mortgage,  and  the  fact  that  under  this  con- 
struction the  examination  of  title  to  realty 
will  necessarily  Involve  an  examination  of 
the  chattel  mortgage  record  does  not  change 
the  rule."  Webb,  Record  TiUes,  S  252,  and 
see  cases  cited.  The  real  contention  on  the 
part  of  the  respondent  seems  to  be  that  the 
waterworks,  as  constructed  and  operated, 
must  be  deemed  real  estate  by  reason  of  its 
fixed  locality;  or,  In  other  words,  because 
It  is  Immovable,  and  hence,  according  to  Uh; 
law  as  announced  by  Blackstone.  real  estate. 
It  Is  not  claimed,  as  we  have  already  inti- 
mated, that  the  pipes  and  mains,  separately 
considered,  are  flxttu%s,  and  therefore  tea. 
property,  but  It  is  insisted  that  the  "plant" 
as  a  whole  Is  real  estate,  for  the  reason,  as 
stated  in  the  brief  of  counsel,  that  "the  prin- 
cipal thing  in  a  waterworks  is  the  water,  and 
it  is  as  immovable  and  fixed  as  the  land." 
This  statement  as  to  the  character  of  prop- 
erty in  water  cannot  be  accepted  as  strictly 
accurate.  While  it  is  true  that  water  in  a 
running  stream  is  deemed  in  law  a  part  of 
the  land  over  which  it  fiows,  it  is  also  tme 
that,  after  it  has  been  diverted  from  its  origi- 
nal channel,  and  conveyed  elsewhere  in  pipes 
for  distribution  or  sale,  it  loses  its  original 
character,  and  becomes  personal  property. 
People  V.  Blake.  19  Cal.  579;  Mining  Co.  v. 
Hoyt,  57  Cal.  44.  Counsel  for  the  respond- 
ent has  cited  cases  holding  that  telegraph 
lines  and  telephone  lines  and  electric  light 
I  poles  and  wires  are  real  estate,  under  stat- 
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otes  relating  to  taxation  or  to  mechanics' 
Hens;  and  also  a  case  from  California  hold- 
ing that  a  mining  right  on  public  land  is  real 
estate  (Merrltt  v.  Judd,  14  Cal.  63);  and  still 
another  case  from  the  same  state  in  which  it 
-was  held  that  a  flume  with  running  water 
was  realty  (Union  Water  Co.  v.  Murphy's 
Flat  Fluming  Co.,  22  Cal.  621).  In  Keating 
Implement  &  Machine  Co.  v.  Marshall  Elec- 
tric Light  &  Power  Co.  (Tex.  Sup.)  12  S.  W. 
480,  cited  by  respondent,  the  court  held  that 
the  electric  light  poles,  wires,  etc.,  were  real 
estate,  and  subject  to  mechanics'  Hens,  be- 
cause It  was  Impracticnbie  to  separate  them 
from  "the  lot  and  improvements  thereon" 
owned  by  the  company.  And  to  the  same  ef- 
fect is  Hughes  V.  Power  Co.  (N.  J.  Ch.)  32 
Atl.  69,  also  cited  by  respondent.  Neither  of 
these  cases  is  applicable  to  the  facts  in  the 
case  at  bar,  it  being  conceded,  or  at  least 
not  denied,  that  the  first  company  owned  no 
lots  or  buildings  to  which  Its  pipes  and  mains 
were  appurtenant.  In  Merrltt  v.  Judd,  su- 
pra, the  court  held  that  a  claim  to  public  min- 
eral land— a  quartz  lead— was  practically  a 
freehold  estate,  though  it  recognized  the  fact 
that  in  so  deciding  it  departed  from  the  tech- 
nical rules  of  law.  The  decision  was,  in  ef- 
fect, based  on  the  doctrine  of  stare  decisis, 
the  court  observing  In  the  course  of  the  opin- 
ion that,  "from  an  early  period  of  our  state 
jurisprudence  we  have  regarded  these  claims 
to  public  lands  as  titles."  After  stating  the 
reason  why  the  courts  of  the  state  had  given 
mining  claims  the  recognition  of  legal  estates 
of  freehold,  the  court  in  that  case  said:  "If 
to  decide  thus  be  a  departure  from  some 
technical  rules  of  law,  it  is  but  following  oth- 
er rules  which  hold  that  a  system  of  deci- 
sions long  established  and  long  acted  upon 
shall  not  be  departed  from,  when  important 
rights  have  vested  under  It,  merely  because 
the  reasons  upon  which  It  rests  might  not, 
in  the  judgment  of  subsequent  judges,  be  con- 
sidered sound."  In  Union  Water  Co.  v.  Mur- 
phy's Flat  Fluming  Co.,  supra,  the  court  held 
that  the  sluice  and  flume  in  that  case,  which 
was  used  for  mining  purposes,  was  in  the 
nature  of  real  estate,  and  the  mortgage  upon 
It  Included  all  improvements  then  upon  the 
line  of  the  work,  and  also  all  those  after- 
wards put  thereon;  but  it  does  not  appear 
that  there  was  any  question  made  by  the 
parties  to  the  action  as  to  the  character  of 
the  property,  or  that  there  was  any  agree- 
ment or  understanding  as  to  its  character  be- 
tween the. parties  to  the  mortgage  there  un- 
der consideration,  such  as  appears  in  the  case 
at  bar.  And,  moreover,  it  appears  that  in 
California  miners'  flumes  and  ditches  arc  de- 
clared by  statute  to  be  real  estate.  Deering's 
Civ.  CJode,  i  K)7  et  seq.  In  Western  Union 
Tel.  Co.  V.  State,  40  Am.  Rep.  99,  cited  by 
respondent,  it  was  held  that  the  telegrnph 
line  was  taxable,  under  the  statute  of  Ten- 
nessee, as  real,  estate.  In  disposing  of  the 
question  the  court  .said:  "We  treat  the  tele- 
graph Hue  as  partaking  of  the  nature  of  real- 


ty In  analogy  to  the  now  settled  doctrine  that 
railroad  and  rolling  stock  are  so  ti-eated." 
The  case,  however,  which  seems  to  be  prin- 
cipally relied  upon  by  respondent  as  support- 
ing the  Judgment  of  the  court  below  is  that 
of  Appeal  of  North  Beach  &  Mission  R.  R. 
Co.,  32  Cal.  500.  In  that  case  the  board  6t 
supervisors  of  the  city  and  county  of  San 
Francisco  were  authorized  by  an  act  of  the 
legislature  to  widen  Kearney  street  in  said 
citj',  and  proceedings  for  that  purpose  were 
Instituted  by  the  board.  By  the  provisions 
of  the  statute  the  board  were  authorized  to 
assess  the  expenses  of  the  work  upon  the 
owners  and  occupants  of  houses  and  lands 
and  railroad  corporations  and  companies  that 
might  be  benefited  thereby.  The  sum  of  $20,- 
000  was  assessed  against  the  street-railway 
company  as  Its  just  proportion  of  the  ex- 
penses of  the  work,  and  the  assessment  was 
confirmed  by  the  county  court.  '  From  the  or- 
der of  confirmation  the  company  appealed. 
The  order  of  confirmation  was  sustained  in 
the  supreme  court  by  a  majority  opinion  (San- 
derson and  Rhodes,  JJ.,  dissenting)  on  the 
ground  that  the  estate  of  the  railroad  com- 
pany in  the  street  was  real  property,  and 
benefited  by  the  improvement.  The  court  In 
that  case  seems  to  have  concluded  that  the 
railroad  company  was,  by  the  legislature, 
vested  with  an  easement  In  fee  in  the  street, 
—a  freehold  interest,- and  that  that,  in  con- 
nection with  its  line  of  track,  was  real  estate. 
Some  weight  was  also  given.  In  the  opinion 
of  the  court,  to  the  fact  that  the  interest  of 
the  railroad  company  was  local,— fixed  to  the 
particular  street,— and  could  not  be  enjoyetl 
beyond  or  Independent  of  that  fixed  locality. 
But  the  principles  announced  by  the  learned 
court  In  that  case— conceding  them  to  be  cor- 
rect—are not  strictly  applicable  to  the  pres- 
ent one.  In  this  case  the  first  company  did 
not  have  an  easement  In  fee  in  the  street  or 
la  any  other  land  at  the  time  it  made  Its 
mortgage  to  the  respondent.  Its  license  to 
use  the  street,  or  its  easement  therein,  was 
limited  to  a  definite  time,  and  was,  there- 
fore, less  than  a  freehold.  It  was  a  chattel 
real,  and  subject  to  the  rules  relating  to  per- 
sonal property.  1  Schouler.  Pers.  Prop.  (3*1 
Ed.)  i  20.  If  it  had  been  the  owner  of  lands 
and  buildings  with  which  its  pipes  and  mains 
were  connected,  such  pipes  and  mains  would 
have  been  deemed  a  part  of  the  realty  in  the 
nature  of  appurtenances  or  fixtures,  in  ac- 
cordance with  the  rule  laid  down  In  Appeal 
of  Des  Moines  Water  Co.,  48  Iowa,  324,  and 
Monroe  Water  Co.  v.  Township  of  French- 
town,  98  Mich.  431,  57  N.  W.  2tJ8.  See,  also. 
Commonwealth  v.  Lowell  Gaslight  Co.,  12 
Allen,  75;  City  of  Fall  River  v.  County  Com- 
missioners of  Bristol,  125  Mass.  567;  Keat- 
ing Implement  &  Machine  Co.  v.  Marshall 
Electric  Light  &  Power  Co.,  supra;  and 
Hughes  V.  Power  Co.,  supra.  In  Memphis 
Gaslight  Co.  V.  State,  6  Cold.  310,  it  was  held 
that  pipes  laid  tlirough  the  streets  of  the  city 
by  pcruilssiuu  uf  the  corporate  authorities  did 
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not  become  a  part  of  the  realty,  but  were 
personal  property,  and  the  property  of  the 
company.  Upon  the  facts  presented  by  the 
record  we  are  of  the  opinion  that  the  prop- 
erty described  In  respondent's  mortgage  was 
and  Is  personal  property,  and  it  therefore  fol- 
lows that  the  learned  trial  court  erred  in  ad- 
Judging  that  the  Hen  of  said  mortgage  Is 
prior  and  paramount  to  that  of  appellant's 
trust  deed  or  mortgage. 

It  is  stipulated  by  the  parties  hereto  that 
the  property  Involved  In  this  controversy  was 
assessed  for  the  years  1892,  1893,  and  1894. 
pursuant  tp  law,  as  pergonal  property;  that 
the  taxes  assessed  thereon  became  delin- 
quent; that  the  said  property  was  advertised 
for  sale  by  the  county  treasurer;  and  that 
the  respondent,  for  the  purpose  of  protecting 
his  claim  and  lien,  paid  the  full  amount  of  the 
taxes  levied  upon  the  property.  It  seems 
that  respondent  also  paid  the  taxes  on  the 
water  plant  for  subsequent  years,  and  the 
sums  so  paid  were  adjudged  a  Hen  upon  the 
property  assessed  by  virtue  of  section  109,  p. 
322,  Laws  1891,  which  prpvldes  that  any  per* 
son  who  has  a  lien,  by  mortgage  or  otherwise, 
upon  any  real  property  on  which  the  taxes 
have  not  been  paid,  may  pay  such  taxes,  and 
that  the  same  shall  constitute  an  additional 
lien.  As  this  provision  relates  to  liens  upon 
real  property  only,  the  payment  of  the  taxes 
by  respondent  created  no  lien  In  his  favor; 
and,  although  It  would  seem  that  those  who 
were  benefited  thereby  are  morally  bound 
to  repay  the  same  to  the  respondent,  no  Judg- 
ment can  be  rendered  therefor  in  this  pro- 
ceeding. Having  concluded  that  the  lower 
court  erred  in  declaring  respondent's  mort- 
gage to  be  a  first  lien  on  the  property  describ- 
ed therein  other  than  the  suburban  lots  there- 
in mentioned  and  described,  that  part  of  the 
Judgment  and  decree  is  reversed,  and  the 
cause  remanded,  with  dlrectious  to  enter  a 
Judgment  and  decree  establishing  and  de- 
claring appellant's  trust  deed  or  mortgage  to 
be  a  prior  and  superior  lien  to  that  of  re- 
spondent's mortgage. 

REAVTS,  C.  J.,  and  FULLERTON  and 
DUNBAIt.  JJ.,  concur. 


(24  Wash.  102) 

CANADIAN  &  AMBniCAN  MORTGAGE  & 
TRUST  C50.,  Limited,  v.  BLAKE  et  al. 

(Supreme  Court  of  Washington.    Feb.  25,  1901.) 

MORTOAGB     FORECLOSURE— REDEMPTION- 
CONSTITUTIONAL  LAW. 

Laws  1S99,  c.  53,  {  15.  providing  that, 
where  any  homestead  occupied  for  that  purpose 
is  sold,  the  judgment  debtor  shall  have  right  of 
redemption  without  accounting  for  value  of  oc- 
cupation, is  unconstitutional,  when  applied  to 
contracts  executed  before  its  passage. 

Appeal  from  superior  court  Lewis  county; 
H.  S.  Elliott,  Judge. 

Action  by  the  Canadian  &  American  Mort- 
gage  &   Trust   Company,    Limited,    against 


Benjamin  W.  Blake  and  Nancy  A.  Blake. 
Judgment  for  plaintiff,  and  defendants  ^>- 
peal.    Affirmed. 

M.  A.  Langbome  and  W.  W.  Langhome, 
for  appellants.    J.  E.  WllUsy  toe  reapoudait 

DUNBAR,  3.  This  was  an  action  by  re- 
spondent against  appellants  to  foreclose  a 
mortgage.  The  mortgage  was  executed  Feb- 
ruary 3,  1893,  and  suit  to  foreclose  the  same 
was  commenced  on  the  2d  day  of  May.  1899. 
The  court  decreed  that  the  purchaser  was 
entitled  to  Immediate  possession  of  the  land 
to  be  sold,  after  sale.  From  this  portion  of 
the  decree  this  appeal  is  taken. 

The  trial  court  held  that  section  15.  c.  53. 
Laws  1899,  which'  provides  that,  in  case  of 
any  homestead  occupied  for  that  purpose  at 
the  time  of  sale,  the  Judgment  debtor  shall 
have  the  right  of  redemption  without  ac- 
counting for  Issues  or  value  of  occupation, 
was  unconstitutional  when  applied  to  con- 
tracts executed  iH:lor  to  its  passage.  It  is 
claimed  that  the  decision  by  this  court  of 
the  case  of  Wilson  v.  Wold,  21  Wash.  388, 
58  Pac.  223,  Is  decisive  of  the  question  in- 
volved In  thia  ai^al.  That  case  does  not 
seem  to  us  to  reach  the  question  under  dis- 
cussion here.  There  there  was  no  lien  ex- 
isting. It  was  simply  a  contract  for  money 
to  be  paid,  and  it  was  held  that  the  law 
which  provided  that  Judgment  debtors  abould 
be  entitled  to  possesaion,  and  to  the  rents, 
issues,  and  profits,  of  real  property  which 
was  sold  on  execution,  did  not  deprive  a 
party  who  had  sued  upon  an  open  account  of 
any  right  or  the  enforcement  of  any  remedy 
which  the  prior  law  had  given  him.  But  in 
this  case  the  contract  Is  with  special  refer- 
ence to  the  property  upon  which  the  lien  is 
established  by  the  contract  We  think  the 
principles  underlying  this  case  have  been  de- 
cided by  this  court  in  the  case  of  Bettman  t. 
Cowley,  19  Wash.  207,  53  Pac.  53.  and  more 
directly  In  Swinburne  v.  Mills,  17  Wash.  611, 
50  Pac.  489,  where  the  authorities,  which  dis- 
tinguished between  a  simple  remedy,  which 
It  Is  within  the  legislative  power  to  change, 
and  a  remedy  which  Is  a  part  of  the  obliga- 
tion of  the  contract— a  change  of  which  can- 
not be  made  without  Impairing  and  lessen- 
ing the  value  of  the  contract— were  collated 
and  discussed  at  length.  A  redlscnssion  of 
these  principles  would  not  be  beneficial. 
But  we  will  refer  again  to  one  of  the  cases 
cited  In  Swinburne  v.  Mills,  supra  (Bamita 
V.  Beverly,  163  U.  S.  118,  16  Sup.  Ct  1012, 
41  1l  Ea.  93),  where  the  supreme  court  of 
the  United  States,  after  an  exhaustive  re- 
view of  the  questions  involved,  decided  that 
a  state  statute  which  authorizes  the  redemp- 
tion of  property  sold  upon  foreclosure  of  a 
mortgage,  where  no  right  of  redemption  pre- 
viously existed,  or  which  extends  the  period 
of  redemption  beyond  the  time  formerly  al- 
lowed, cannot  constitutlonaHJr  apply  to  a  sale 
under  a  mortgage  executed  before  its  pas- 
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sage.  As  to  existing  contracts,  the  law  of 
1699  was  unconstitutional  and  void.  The 
Judgment  la  afflnned. 

BBAVIS,   C.   J.,    and   FUUJEBTON    and 
ANDERS,  JJ.,  concur. 


m  Wash.  78) 

DIMMIOK  V.  COLLINS. 
{STipreme  Conrt  of  Washington.    Feb.  20, 1901.) 

STATOTB  OF  FRAUDS— ACTION  ON  CONTRACT— 
EVIDENCE. 

1.  An  agreement  by  which  the  interest  of  a 
tenant  in  a  growing  crop  of  whent  was  trans- 
ferred to  defendant,  In  consideration  of  his 
promise  to  pay  a  debt  of  the  tenant  to  plain- 
tiff, was  not  void,  under  the  statute  'of  frauds, 
though  not  in  writing. 

2.  The  evidence  showed  a  tenant  surrendered 
his  lease  of  certain  land  to  defendant  in  con- 
sideration of  two-thirds  of  the  growing  crops, 
that  the  tenant  had  a  contract  with  plaintiff 
to  raise  the  crop  for  one-half  of  the  tenant's 
two-thirds,  and  that  the  defendant  agreed  to 
pay  the  plaintiff  the  amount  due  him  for  his 
services.  Held  to  make  a  prima  facie  case  for 
plaintiff. 

3.  Where  plaintiff  claimed  that,  in  consider- 
ation of  assignment  of  growing  crop,  defendant 
promised  to  pay  a  debt  owing  by  the  assignor 
of  the  crop  to  plaintiff,  and  the  evidence  was 
conHicting  ns  to  such  agreement,  evidence  of 
tbe  vnlne  of  the  crop  was  admissible,  to  be 
considered  in  determining  whether  the  alleged 
-contract  was  probable. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Leander  H.  Prather.  Judge. 

Action  by  L.  B.  Dlmmick  against  H.  W. 
Collins.  Judgment  for  plaintiff.  Defendant 
appeals.    Reversed. 

Crow  ft  Williams,  for  appellant.  A.  J. 
Langbon  and  Del  Cary  Smith,  for  respondent 

MOUNT,  J.  The  respondent,  plaintiff  be- 
low, brought  this  action  against  appellant  up- 
on two  causes  of  action.  The  first  Is,  in  sub- 
stance, that  one  W.  H.  Darknell  was  Indebted 
to  plaintiff  In  tbe  sum  of  $22:{.25:  that  about 
August  31,  1899.  defendant  and  said  Darknell 
made  and  entered  Into  an  agreement  by  the 
terms  of  which  said  Darknell  assigned,  trans- 
ferred, and  sold  to  defendant  all  his  right, 
title,  and  Interest  In  and  to  a  certain  crop  of 
wheat  then  growing  on  premises  described.  In 
Spokane  county,  and  as  consideration  therefor 
the  defendant  promised  and  agreed  to  pay 
-the  said  indebtedness.  The  second  cause  Is 
snbstantially  as  follows:  That  In  August, 
1899,  defendant  employed  plaintiff  to  harvest 
said  grain  above  described,  and  agreed  to  pay 
therefor  the  sum  of  ?1.50  per  acre;  that  un- 
der said  agreement  plaintiff  harvested  &5 
acres  of  grain;  a  demand,  and  refusal  to  pay. 
Defendant  answered  the  said  first  cause  of 
action,  and  denied  the  allegations  thereof,  and 
for  further  answer  alleged  that  If  the  contract 
alleged  was  ever  made  the  same  was  wholly 
without  consideration,  and  was  never  evi- 
-denced  by  any  written  memorandum.  An- 
-flwerlng  tbe  second  cause  of  action,  defendant, 
after  denying  the  allegations,  alleged  a  con- 


tract to  cut  30  acres  of  said  grain,  at  $1.60 
per  acre,  and  a  tender  of  the  amount  due. 
The  cause  came  on  for  trial  before  a  Jury, 
and  a  verdict  was  given  by  the  Jury  for  the 
amount  prayed  for  In  tbe  complaint.  At  the 
close  of  plaintiff's  case,  the  defendant  -  chal- 
lenged the  sufficiency  of  the  evidence,  and 
moved  the  court  to  direct  a  verdict  for  the  de- 
fendant upon  the  first  cause  of  action.  This 
motion  was  by  the  court  denied,  and  appel- 
lant assigns  this  ruling  of  the  conrt  as  error, 
tinder  the  rulings  of  this  court  in  Don  Yook 
v.  MIU  Co.,  16  Wash.  459,  47  Pac.  904.  and 
In  Ollmore  v.  Factory,  20  Wash.  703,  66  Pac. 
934,  the  complaint  stated  a  cause  of  action, 
and  the  contract  was  not  within  the  statute 
of  frauds. 

The  other  question  to  be  considered  upon 
this  motion  Is  whether  there  was  any  evidence 
to  support  the  complaint.     Witness  Darknell 
j  testified  substantially  as  follows:    "1  bad  a 
;  lease  on  the  N.  £.  quarter  of  section  1,  town- 
I  ship  21  north,  range  45   E..   W.   M.,   which 
i  property  was  owned  by  defendant    I  surren- 
dered the  lease  which  I  held  on  said  land  to 
Mr.  Collins.    By  my  lease  with  Mr.  Collins  1 
was  to  receive  two-thirds  of  the  grain  raised 
on  the  farm,  and  I  had  a  contract  with  the 
plaintiff,  Mr.  Dimmlck,  that  be  should  per- 
form work  In  raising  the  said  crop,  and  should 
receive  one-half  of  my  two-thirds  of  the  crop. 
He  did  work  under  this  arrangement,  and  bad 
performed  services  of  the  value  of  $223.25. 
This  work  consisted  jn  plowing  the  ground 
and  seeding  the  same.    Mr.  Collins  agreed  to 
pay  the  .plaintiff  the  amount  of  $223.  which 
I  was  due  from  me.  and  also  to  pay  the  note," 
'<  etc.    This  evidence  was  corroborated  by  the 
I  plaintiff  and  one  other  witness.    It  was  cer- 
:  talnly  competent  under  the   pleadings,  and 
,  makes  a  prima  facie  case.    The  court  com- 
mitted no  error  In  denying  the  motion. 

Appellant,  at  the  trial,  both  by  cross-exam- 
ination of  the  wltnes^ps  of  the  defendant  and 
by  his  own  evidence,  offered  to  prove  the  char- 
acter, condition,  and  value  of  the  crop  at  the 
time  the  contract  Is  alleged  to  have  been 
made.  Objections  to  questions  having  this  ob- 
ject In  view  were  sustained  by  the  court. 
While  the  defendant  was  on  tbe  stand  as  a 
witness  In  his  own  behalf,  and  after  he  had 
denied  the  making  of  the  contract  In  which 
he  was  alleged  to  have  assumed  the  said  In- 
debtedness of  $223.25,  and  after  he  hnd  de- 
nied that  he  bad  agreed  to  pay  any  part  of 
the  same  except  from  the  proceeds  of  the 
crop,  his  counsel  asked  him  the  following 
question:  "State  what  the  condition  of  the 
crop  was."  which  the  court,  on  objection,  re- 
fused to  allow;  whereupon  bis  counsel  made 
the  following  offer:  "If  the  court  please,  the 
defendant  now  offers  to  prove  that  this  crop 
was  of  very  little  value;  that  It  was  doubtful 
whether  It  would  any  more  than  pay  the  costs 
of  harvesting  and  threshing;  which  facts  were 
known  to  plaintiff  and  defendant  and  Dark- 
nell on  September  8.  1900.  the  time  of  the 
agreement  testified  to;"  which  tbe  couvt  re- 
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Jected.  This  eyidence  was  relevant  under  the 
pleadings,  and  should  have  been  permitted. 
It  'was  not  admissible  as  upon  quantum 
meruit,  but  was  admissible  for  the  jury  to 
consider,  with  the  other  circumstances  proved, 
In  determining  as  a  question  of  fact  whether 
the  alleged  contract  had  been  made.  Where 
there  Is  a  dispute  between  the  parties  whether 
or  not  such  a  contract  has  been  made,  the 
circumstances  surroundltig  the  transaction  are 
permissible  to  show  whether  the  contract  was 
probable.  The  law  assumes  that  men  make 
fair  bargains;  that  Is,  that  when  they  contract 
they  make  their  agreements  equal.  Bedell  v. 
Foss,  50  Vt.  04.  If  A.  has  a  horse  of  no  ral- 
ue,  and  delivers  him  to  B.,  and  then  says  B. 
agreed  to  pay  $100  for  him,  B.,  when  he  de- 
nies the  contract  or  the  purchase  price,  may 
show  that  the  horse  was  valueless,  and  that 
he  knew  at  the  time  that  he  was  valueless, 
for  the  purpose  of  showing  that  he  would  In 
all  probability  not  make  such  a  contract;  and 
this  evidence,  depending  upon  the  difference 
between  the  real  value  and  the  price,  v  might 
have  the  weight  of  positive  evidence.  The 
truth  is  to  be  determined,  and  the  jury  are 
entitled  to  know  the  surroundings  of  the  par- 
ties and  weigh  such  probabilities.  It  Is  not 
likely  that  a  person  would  agree  to  pay  $2U0 
for  what  was  worth  nothing  or  less  than 
nothing.  The  courts  will  not  relieve  against 
a  bad  bargain,  and  evidence  of  this  character 
is  not  permitted  for  any  such  purpose,  but 
only  for  the  purpose  of  discovering  where  the 
truth  Is.  Common  experience  of  men  Is  vahia- 
ble  for  this  purpose.  The  case  of'  Wheeler 
V.  P.  A.  Buck  &  Co.,  63  Pac.  566.  recently 
decided  by  this  court,  fully  discusses  and 
cites  many  of  the  authorities,  and  is  In  point 
upon  this  question,  and  decisive  of  It.  Errors 
3  and  4,  alleged,  are  not  here  considered,  be- 
cause these,  if  held  error,  would  result  only 
in  a  modification  of  the  Judgment.  The  cause 
will  be  reversed,  and  remanded  for  a  new 
trlaL 

REAVIS,  C.  J.,  and  ANDERS,  DUNBAR, 
and  FULLERTON,  JJ.,  concur. 


(24  Wuh.  71) 

STATE  V.  DE  PAOLI. 

(Supreme  Court  of  Washington.    Feb.  19,  1901.) 

MISDEMEANOR  —  INFORMATION  —  MOTION  TO 
QUASH— REVIEW  —  PRELIMINARY  EXAMINA- 
TION—RECORD— SUFFICIENCY— SELLING  LIQ- 
UOR TO  MINORS. 

1.  Where  defendant  moved  to  quash  the  in- 
formation because  it  was  admitted  in  open 
court  that  no  preliminarr  examination  was 
had,  but  the  record  did  not  show  such  ndmis- 
sion,  or  that  the  grand  jury  was  not  in  session 
when  the  iuformation  was  filed,  an  order  re- 
fusing to  quash  the  information  will  not  be  re- 
versed. 

2.  Under  a  statute  imposing  a  fine  on  any 
one  who  shall  sell  liquor  to  minors,  an  infor- 
mation that  defendant  willfully,  nniawfuily, 
and  knowingly  sold  intoxicating  liquor  to  one 
S.,  the  said  S.  then  and  there  being  a  minor, 
was  rnot  objectionable,  as  failing  to  aver  that 
defendant  had  knowledge  that  S.  was  a  minor. 


Appeal  from  superior  court.  King  county; 
E.  D.  Benson,  Judge. 

William  De  Paoli  was  convicted  of  selling 
liquor  to  a  minor,  and  he  appeals.    Affirmed. 

Fred  H.  Peterson,  for  appellant 

DUNBAR,  J.  The  appellant  was  charged 
with  the  offense  of  selling  liquor  to  a  minor, 
was  convicted,  and  from  the  judgment  of  con- 
viction this  appeal  is  taken.  There  are  two 
assignments:  First  that  the  court  erred  in 
denying  the  motion  to  quash  the  Information 
because  no  preliminary  examination  had 
been  had,  nor  any  reason  alleged  or  shown 
why  the  same  was  omitted;  second,  that  the 
court  erred  in  refusing  to  grant  appellant's 
motion  in  arrest  of  judgment  on  the  ground 
that  the  Information  did  not  state  facts  suffi- 
cient to  constitute  a  crime  or  offense.  It  is 
alleged  by  the  appellant  that  the  information 
should  have  been  quashed  because  no  prelim- 
inary examination  had  been  held,  and  it  is 
stated  in  appellant's  brief  ttiat  it  was  admit- 
ted in  open  court  that  such  was  the  fact  and 
that  there  was  no  reason  why  a  preliminary 
examination  should  not  have  been  had.  It 
Is  a  sufficient  answer  to  this  objection  that 
the  record  does  not  disclose  the  admission 
of  the  fact  or  whether  or  not  a  grand  jurj' 
was  in  session.  The  rule  which  this  court 
has  applied  to  infonpatlons  for  felony  In  this 
respect  should  apply  to  Informations  for  mis- 
demeanors. 

The  second  contention  is  that  the  Infor- 
mation did  not  state  facts  sufficient  to  con- 
stitute a  crime  or  offense.  The  informa- 
tion, as  far  as  material,  was  in  the  following 
language:  "William  De  Paoli  is  hereby  ac- 
cused ♦  •  •  of  the  crime  of  selling  In- 
toxicating liquor  to  a  minor,  committed  as 
follows,  to  wit:  He,  the  said  William  De 
Paoli,  in  the  county  of  King,  state  of  Wash- 
ington, on  the  20th  day  of  May,  1900,  did 
willfully,  unlawfully,  and  knowingly  sell  and 
give  to  one  Thomas  Sweeney  intoxicating  liq- 
uor, commonly  called  'whiSky,'  without  the 
written  consent  or  permission  of  either  of 
the  parents  of  the  said  Thomas  Sweeney: 
the  said  Thomas  Sweeney  then  and  there  be- 
ing a  minor  of  the  age  of  seventeen  years." 
It  Is  Insisted  that  the  word  "knowingly"  ap- 
plies simply  to  the  words  "sell  and  give," 
and  that  appellant  is  not  charged  with  knowl- 
edge of  the  fact  that  Thomas  Sweeney  wa.s 
a  minor,  but  is  charged  only  with  knowledge 
of  the  fact  that  he  sold  intoxicating  liquors 
to  Thomas  Sweeney.  We  think  this  conten- 
tion is  hypercritical.  There  are  some  cases 
that  seem  to  sustain  this  view,  but  a  mucli 
broader  and  more  sensible  construction,  in 
our  opinion,  is  placed  upon  statutes  of  this 
kind  by  the  United  States  supreme  court  in 
Rosen  v.  U.  S.,  161  U.  S.  29,  16  Sup.  Ct  434. 
480,  40  L.  Ed.  606.  There,  under  a  statute 
which  prevented  the  depositing  in  the  post 
oflice  of  the  city  of  New  York  of  obscene  lit- 
erature, Ros^n  was  indicted  under  the  fol- 
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lowing  phraseology:  "Did  unlawfully,  will- 
fully, and  knowingly  deposit  and  cause  to  Ue 
deposited  In  the  post  office  of  the  city  of 
New  York,  for  mailing  and  deliveiqr  by  the 
post-offlce  establishment  of  the  United  States, 
a  certain  obscene,  lewd,  and  lascivious  pa- 
Ijer,"  etc.;  and  the  defendant  there,  as  here, 
moved  In  arrest  of  Judgment  upon  the  ground 
that  the  Indictment  did  not  charge  that  Ros- 
en knew  at  the  time  that  the  contents  of  the 
letter  were  obscene,  etc.,  but  that  tUe  word 
^'knowingly"  applied  only  to  the  fact  of  de- 
positing the  letter  in  the  post  office.  Jus- 
tice Harlan,  in  delivering  the  opinion  of  the 
■coxat.  In  response  to  this  contention  made 
the  following  sensible  observation:  "Of 
course,  he  did  not  understand  the  govern- 
ment as  claiming  that  the  mere  depositing 
in  the  post  office  of  an  obscene,  lewd,  and 
lascivious  paper  was  an  offense  under  the 
statute,  if  the  person  so  depositing  It  had 
neither  knowledge  nor  notice  at  the  time  of 
its  character  or  contents.  He  must  have  un- 
derstood from  the  words  of  the  indictment 
that  the  government  Imputed  to  him  knowl- 
edge or  notice  of  the  contents  of  the  paper 
«o  deposited.  In  their  ordinary  acceptation, 
the  words  'unlawfully,  willfully,  and  know- 
ingly,* when  applied  to  an  act  or  thing  done, 
import  knowledge  of  the  act  or  thing  so 
■done,  as  well  as  an  evil  Intent  or  bad  purpose 
in  doing  such  thing,  and  when  used  in  an  In- 
.dictment  in  connection  with  the  charge  of 
having  deposited  in  the  mails  an  obscene, 
lewd,  and  lascivious  papbr,  contrary  to  the 
statute  In  such  case  made  and  provided, 
could  not  have  been  construed  as  applying  to 
the  mere  depositing  In  the  mall  of  a  paper 
the  contents  of  which  at  the  time  were  whol- 
ly unknown  to  the  person  depositing  It" 
This  case  was  followed  and  approved  by  the 
same  court  in  Price  v.  U.  S.,  165  U.  S.  311, 
17  Snp.  Ot.  366,  41  L.  Ed.  727,  and  Is  In  har- 
mony with  modern  decision  and  the  spirit  of 
the  Code.  It  would  be  idle  to  say  that,  un- 
der the  language  used  in  this  Information, 
the  defendant  did  not  know  that  be  was  char- 
ged with  selling  liquor  to  a  minor,  knowing 
him  to  be  a  minor.  "Knowingly"  cannot  pos- 
sibly refer  to  the  sale;  for,  of  course,  any 
conscious  and  sane  man  who  sells  liquor 
knows  that  he  sells  it.  Again,  this  Informa- 
tion is  as  strong  as  the  statute,  and  is  in  the 
language  of  the  statute,  the  statute  being, 
"Every  person  who  shall  knowingly  sell  or 
give  to  a  minor  intoxicating  or  spirituous 
liquor,"  etc.;  and  It  is  not  to  be  presumed 
that  the  legislature  Intended  to  provide  a 
punishment  for  a  person  who  should  know- 
ingly sell  liquor  to  a  minor,  not  being  cog- 
.  nlzant  of  the  fact  that  such  person  was  a 
minor.  But,  placing  the  same  construction 
upon  the  statute  that  appellant  seeks  to 
place  upon  the  information,  the  appellant  Is 
guilty  in  any  event;  for  he  is  charged  with 
knowingly  selling  liquor  to  a  minor,  and  that 
charge  meets  the  requirements  of  the  stat- 
ute.   But  such  construction  is  an  unreason- 


able one  when  applied  to  either  the  statute 
or  the  hiformation.  The  information  Is  suffi- 
cient, and  the  judgment  is  affirmed. 

RBAVIS,    a   J.,    and   FULLBBTON    and 
ANDERS,  JJ.,  concur. 


(24  Wasb.  62) 

SEAL  v.  CAMERON  et  al. 
(Supreme  Court  of  Washington.    Feb.  19, 1901.) 

DEMURRER— MOTION     TO     STRIKE— HARMLESS 
ERROR— PLEADING. 

1.  Where  a  motion  to  strike  out  an  amended 
complaint  as  not  stating  a  cause  of  action  waa. 
treated  by  the  trial  court  as  a  demurrer,  and 
the  issue  raised  by  it  was  tried  in  the  way  it 
would  have  been  if  it  was  a  demurrer,  and  no 
prejudice  is  shown,  error  cannot  be  predicated 
thereon,  though  a  demurrer  would  have  been 
the  proper  method  of  testing  the  complaint. 

2.  In  an  action  to  enjoin  defendants  from  in- 
terfering with  piaintiS,  manager  of  a  private 
corporation,  in  the  exercise  of  his  office,  the 
fact  that  the  articles  of  incorporation  were 
not  pleaded  in  htec  verba  was  no  ground  for 
demurrer. 

Appeal  from  superior  court,  Clallam  coun- 
ty;  James  G.  McClinton,  Jbdge. 

Action  by  C.  F.  Seal  against  Q.  W.  Cam- 
eron and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Reversed. 

Albert  W.  Buddress  and  Geo.  C.  Hatch, 
for  appellant.  Trumbull  &  Trumbull,  for 
respondents. 

FULLERTON,  J.  The  appeUant  brought 
this  action  to  enjoin  the  defendants  from  in- 
terfering with  his  exercise  of  the  office  of 
trustee  and  manager  of  the  Groveland  Im- 
provement Company,  a  private  corporation. 
The  respondents  demurred  to  the  original 
complaint,  which  demurrer,  after  a  hearing, 
was  sustained  by  the  trial  court,  and  leave 
was  granted  the  appellant  to  file  an  amend- 
ed complaint.  After  the  filing  of  the  amend- 
ed complaint  the  respondents  moved  "for  an 
order  striking"  it,  on  the  grounds— First, 
tbkt  it  was  not  an  amendment  of  the  orig- 
inal complaint,  but  the  statement  of  a  new 
cause  of  action;  and,  second,  because  the 
amended  complali^t  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The 
trial  court  overruled  the  motion  on  the  first 
ground  stated,  and  sustained  it  as  to  the 
latter.  The  appellant  thereupon  elected  to 
stand  upon  his  complaint  and  refused  to 
plead  further,  whereupon  the  court  entered 
a  Judgment  dismissing  the  action. 

The  first  ground  for  reversal  urged  is  that 
the  trial  court  erred  in  permitting  the  suffi- 
ciency of  the  complaint  to  be  tested  by  mo- 
tion, instead  of  requiring  it  to  be  done  by  a 
demurrer.  Whatever  force  this  contention 
might  have  In  a  case  where  the  motion  to 
strike  was  based  upon  the  statutory  grounds 
for  striking  a  complaint,  we  think  It  can 
have  but  little  weight  in  determining  the 
question  presented  here.  The  so-called  mo- 
tion was  in  substance  a  demurrer.    It  was 
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8o  treated  by  the  trial  court;  and  the  Isaue 
raised  by  It  'was  ti'led  In  the  same  way  It 
would  have  been,  and  the  appellant  was 
granted  all  the  rlgbt-s  and  privileges  he 
would  have  been  entitled  to,  had  the  plead- 
ing been  called  a  "demurrer,"  instead  of  a 
"motion,''  as  it  was  called.  Courts  deter- 
mine the  nature  of  a  pleading  by  an  exami- 
nation of  Its  substance,  and  a  consideration 
of  its  object  and  purpose,  rather  than  from 
the  name  the  parties  may  choose  to  call  it; 
and  unless  It  be  shown  that  the  adverse 
party  has  been  denied  the  right  to  try  the 
actual  issue  presented,  or  has  otherwise  lost 
some  substantial  right,  because  of  the  mis- 
nomer, error  cannot  be  predicated  thereon. 

It  Is  next  contended  that  the  court  erred 
in  holding  that  the  complaint  did  not  state 
facts  sutllclent  to  constitute  a  cause  of  ac- 
tion. This  contention  must  be  sustained. 
We  are  not  advised  of  the  ground  upon 
which  the  trial  court  based  its  ruling,  but 
the  only  ground  urged  upon  us  here  for  sus- 
taJnlng  the  ruling  Is  that  the  articles  of 
incorporation  and  by-laws  of  the  corporation 
attempted  to  be  pleaded  were  not  set  out 
In  hsec  verba.  This  was  unnecessary.  In 
pleading  instruments  of  this  character  the 
pleader  is  at  liberty  to  adopt  the  rules  which 
pertain  in  pleading  other  Instruments  which 
furnish  the  foundation  of  the  action.  He 
may  set  them  out  In  hsec  verba,  or  he  may 
state  them  In  substance  and  according  to 
their  legal  effect,  without  reciting  their  ex- 
act language.  It  Is  not  denied  that  the  com- 
plaint in  this  case  contains  the  substance  of 
the  articles  of  Incorporation  and  the  by-laws 
of  the  corporation,  so  far  as  the  same  are 
material  to  the  cause  of  action  stated.  As 
this  was  all  that  was  necessary,  the  com- 
plaint should  bare  been  sustained.  The 
judgment  of  the  lower  court  is  reversed,  and 
the  cause  Is  remanded,  with  instructions  to 
reinstate  the  case  and  require  the  defend- 
ants to  answer. 

«  REAVIS,  C.  J.,  and  DUNBAB  and  AN- 
DERS, JJ.,  concur. 


(24  Wash.  47) 

BAUGHT  et  al,  t.  LEWIS  et  aL 

HYATT  et  al.  v.  LEWIS. 
(Supreme  Court  of  Washington.  Feb.  16,  1901.) 
JUDGMENT— LIEN— CONSTITUTIONAL  LAW. 
Act  March  6,  1897,  providing  that  after  six 
years  a  judgment  shall  cease  to  be  a  lien,  is 
uuconstitutional,  so  far  as  it  relates  to  judg- 
ments rendered  prior  to  its  passage. 

Appeal  from  superior  court,  Spokane  coun- 
ty; William  E.  Richardson,  Judge. 

Petition  by  Abram  H.  Hyatt  and  another  to 
revive  judgment  in  the  case  of  Sarah  A. 
Raught  and  C.  R.  Fowler  against  F.  B.  Lewis 
and  others.  Demurrer  of  W.  A.  Lewis  to  the 
petition  sustained,  and  petitioners  appeal.  Re- 
versed. 


Karnes,  Holmes  &  Krauthoff  and  Qyms 
Etappy,  for  appellants.  Lewis  &  Lewis,  (or 
respondent. 

ANDEBS,  J.  A  petition  was  filed  by  ap- 
pellants herein  in  the  superior  court  of  Spo- 
kane county  In  September,  1807,  to  revive  a 
judgment  in  the  case  of  Sarah  A.  Baagfat 
and  C.  R.  Fowler  et  aL  against  F.  B.  Lewis 
and  W.  A.  Lewis  et  al.,  which  Judgment  was 
rendered  in  said  court  in  November,  189L 
A  demurrer  to  the  petition  was  filed  by  re- 
spondent herein  on  all  of  the  statutory 
grounds.  The  demurrer  was  sustained  by 
the  lower  court,  and  this  appeal  is  from  the 
judgment  rendered  below,  dismissing  the  pe- 
tition and  allowing  costs  to  respondent. 

The  only  serious  question  presented  by  the 
record,  and  the  one  that  is  considered  deci- 
sive, is  as  to  the  validity  of  the  act  of  March 
6,  1897,  relating  to  the  duration  of  Judg- 
ments, and  repealing  sections  462,  463.  2 
Hill's  Code;  it  being  contended  by  respond- 
ent that  said  act  affected  judgments  rendered 
prior  to  its  passage.  No  extended  discussion 
of  this  question  is  now  necessary;  this  court 
having  decided  on  December  6,  1900,  after  a 
careful  consideration  of  the  subject,  in  the 
case  of  Palmer  v.  Laberee  (not  yet  officially 
reported)  63  Pac.  216,  that  the  said  act  of 
March  ((,  1807,  was  unconstitutional  and  void 
as  to  such  judgments.  In  view  of  this  deci- 
sion, the  demurrer  cannot  be  sustained  on 
this  ground. 

The  only  other  question  insisted  upon  by 
respondent  is  as  to  the  sufliciency  of  the  as- 
signment attempted  to  be  set  up  in  the  peti- 
tion. While  the  allegation  of  the  assignment 
In  the  petition  Is  not  as  clear  and  distinct  as 
it  should  be,  we  are  of  the  opinion  that  the 
defects  in  the  allegation  were  not  sucb  as 
could  be  reached  by  demurrer. 

It  is  not  necessary  to  consider  the  remain- 
ing grounds  of  demurrer,  aa  they  possess  no 
merit.  The  judgment  is  reversed,  and  the 
cause  remanded,  with  instructlcMis  to  over- 
rule the  demurrer. 

REAVIS,  C.  J.,  and  DUNBAR  and  FUL- 
LERTON,  JJ.,  concur. 


(M  Wash.  4$) 
STATE  ▼.  DENGEL. 
(Stipreme  Conrt  of  Washington.    Feb.  15, 1901.) 

ROBDERT  —  INFORMATION  —  ALLEGATION     OP 
OWNERSHIP— LAROENT— INSTRUCTIONS. 

1.  Under  2  Bailinger's  Ann.  Codes  &  St.  § 
7103,  declaring  that  every  person  who  shall 
forcibly  and  feloniously  take  from  the  person 
of  another  any  article  of  value  by  violence  or 
putting  in  fenr  shall  be  deemed  guilty  of  rob- 
bery, an  information  failing  to  set  out  the  own- 
ership of  the  property  taken  is  insufficient  to 
BURtntn  a  conviction. 

2.  Where  the  defendant  in  a  prosecution  for 
robbery  admitted  taking  $20,  but  denied  the 
use  of  force  and  violence  and  putting  in  fear, 
ani  asked  the  court  whether  he  would  instruct 
on  the  subject  of  larceny,  it  was  error  for  the 
court  to  omit  to  instruct  that  the  defendant 
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might  be  convicted  of  larceny,  since  larceny  is 
a  lesser  offense  included  in  robbory,  and  conric- 
tion  thereof  may  be  had  on  an  information  for 
the  latter. 

Appeal  from  superior  court,  Xaklma  coun- 
ty; John  B.  Davidson,  Judge. 

Fred  P.  Dengel  was  convicted  of  robbery, 
and  he  appeals.    Reversed. 

Graves  &  Englehart,  for  appellant  John 
J.  Rudkln,  for  the  State. 

REAVIS.  C.  J.  Defendant,  together  with 
one  Cos  and  one  Smith,  were  Jointly  Inform- 
ed against  for  robbery.  The  Information 
charged  the  defendants  jointly  with  robbery, 
committed  as  follows:  "That  the  said  Fred 
P.  Dengel,  John  Cos,  and  Annie  Smith,  on 
the  10th  day  of  May,  1900,  A.  D.,  fti  the  coun- 
ty of  Yakima,. state  of  Washington,  then  and 
there  being,  did  then  and  there  forcibly  and 
feloniously  take  from  the  person  of  one  Nor- 
man Stevens  the  sum  of  flfty-two  dollars, 
lawful  money  of  the  United  States,  and  of 
the  Talne  of  flfty-two  dollars,  by  violence 
and  putting  in  fear  him>  the  said  Norman 
Stevens;  contrary  to  the  statute  In  such 
cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Washing- 
ton." Defendant  was  tried  separately,  and 
declined  the  services  of  counsel  until  after  a 
Terdlct  of  guilty  was  returned  by  the  Jury. 
The  evidence  for  the  state  was  that  Stevens, 
while  drunk  and  carousing  la  a  house  of  III 
repute,  became  111,  and  went  out  Into  the 
yard  In  the  rear  of  the  hotise;  and  after 
dark,  and  while  alone,  a  man  whom  he  rec- 
ognized as  the  defendant  Dengel  came  up, 
and  presented  a  pistol  at  him,  and  took  $52 
in  money  from  his  person.  No  one  else  saw 
the  alleged  robbery.  The  defendant  testi- 
fied that  he  was  at  the  house  the  night  of 
the  alleged  robbery;  that  he  saw  Stevens  sit- 
ting out  in  the  rear  of  the  house,  in  the  dark, 
on  a  chair,  and  that  Stevens  was  at  the  time 
drunk  and  unconscious;  that  defendant  put 
bis  hand  in  Stevens'  pocket,  and  took  out  a 
920  gold  piece;  that  defendant  had  no  pistol, 
and  used  no  force  in  taking  the  money;  and 
that  Stevens  made  no  resistance  or  outcry. 
After  the  verdict  of  guilty  was  returned,  de- 
fendant, by  counsel,  moved  for  a  new  trial 
on  the  ground  of  errors  of  law  occurring  at 
the  trial,  and  insufficiency  of  the  evidence  to 
justify  the  verdict,  and  that  the  fa'cts  stated 
in  the  Information  do  not  constitute  a  crime, 
in  that  the  information  does  not  allege  the 
ownership  of  the  money  alleged  to  have  been 
stolen. 

1.  It  will  be  observed  that  no  fact  stated 
in  the  Information  negatives  the  ownership 
of  the  money  taken  from  the  person  of  Ste- 
vens In  the  defendant.  The  ownership  is 
not  alleged  In  another  than  defendant 
Blackstone  defines  robbery  as  follows:  "Rob- 
latTj  is  the  felonious  and  forcible  taking  from 
tlie  person  of  another  of  goods  or  money  to 
an/  value,  by  violence  or  putting  in  fear." 
This  is  the  common-law  definition  of  rob- 
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beiy.  The  statute  (section  7108,  2  Ballln- 
ger's  Ann.  Codes  &  St)  reads:  "Every  person 
who  shall  forcibly  and  feloniously  take  from 
the  person  of  another,  or  from  his  immediate 
presence,  any  article  of  value,  by  violence  or 
putting  In  fear,  shall  be  deemed  guilty  of 
robbery.  •  ♦  ♦••  2  Blsh.  Or.  Law  (8th 
Ed.)  par.  1159,  observes:  "The  Indictment  for 
robbery  charges  a  larceny,  together  with  the 
aggravating  manner  which  makes  It  in  the 
pai-tlcular  instance,  robbery.  For  example, 
the  property  Is  described  the  same  as  in  lar- 
ceny, the  ownership  Is  in  the  same  way  set 
out  and  so  of  the  rest"  This  definition  is 
cited  with  approval  In  State  v.  Johnson,  19 
Wash.  410,  53  Pac.  667.  The  same  author, 
In  his  work  on  Criminal  Procedure  (section 
1006),  declares  that  the  ownership  must  be 
alleged  and  proved  In  robbery  as  In  larceny; 
and  the  same  rule  has  been  announced  under 
the  California  statute,  which  Is  substantially 
like  the  statute  of  this  state.  People  v.  Vice. 
21  Cal.  345;  Same  v.  Jones,  53  Cal.  58;  Same 
V.  Ammerman,  118  Cal.  23,  60  Pac.  15.  And 
in  Texas:  Smedly  v.  State.  30  Tex.  214; 
Barnes  v.  State,  9  Tex.  App.  129.  In  Mis- 
souri: State  v.  Lawler,  130  Mo.  366.  32  S. 
W.  979.  In  Nevada:  State  v.  Nelson,  11 
Nev.  334.  See,  also,  3  Oreenl.  Ev.  (15th  Ed.) 
I  224.  The  rule  is  stated  in  18  Enc.  PI.  & 
Prac  p.  1223:  "As  a  general  rule,  it  is  nec- 
essary to  charge  the  ownership  of  the  prop- 
erty alleged  to  have  been  token;  but  In  some 
Jurisdictions  an  erroneous  allegation  in  this 
particular  is  held  to  be  Immaterial,  as  It  is 
not  strictly  speaking,  of  the  gist  of  the  of- 
fense." Two  cases  have  been  brought  to  our 
attention  holding  that  the  allegation  of  own- 
ership in  another  In  the  indictment  for  rob- 
bery may  be  dispensed  with.  In  State  v. 
DiUey  (Or.)  13  Pac.  648,  it  was  so  ruled. 
There  the  court  observed:'  "The  indictment 
at  common  law  would  be  defective.  It 
would  have  been  necessary,  under  that  sys- 
tem, to  have  averred  specially  to  whom  the 
money  belonged.  The  fact  that  it  might 
have  belonged  to  the  robber,  and  not  to  the 
person  robbed,  had  to  be  negatived.  ♦  ♦  • 
But  our  statute  has  dispensed  with  the  neces- 
sity of  so  useless  a  requirement.  It  has  pro- 
vided, in  express  terms,  what  shall  be  a  suf- 
ficient statement  In  an  indictment  for  rob- 
bery, being  armed  with  a  dangerous  weapon. 
Section  71,  Cr.  Code."  Jjikewise  in  Clemens 
V.  State,  92  Tenn.  282,  21  S.  W.  525,  it  was 
determined  that  the  omission  of  the  allega- 
tion of  ownership  in  another  was  not  a  fatal 
defect,  on  the  ground,  as  stated  by  the  court 
that  "the  essential  Ingredients  of  the  offense 
are  the  felonious  and  forcible  taking  from 
the  person  of  another  of  goods  of  value  by 
violence;  and  the  Indictment,  containing  all 
the  words  of  the  statute,  was  sufficient."  We 
are  not  impressed  sufficiently  with  the  sound- 
ness of  the  reasons  stated  in  these  two  cases 
to  commend  an  omission  of  the  statement  of 
the  essential  elements  of  the  crime.  It  is 
surely  essential  to  prove  that  the  property 
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taken  was  In  another  than  the  defendant. 
LiteraJly,  the  defendant  may  have  committed 
every  act  charged  in  the  Information,  and  yet 
not  be  guilty  of  robbery  or  larceny.  It  Is 
true,  the  legislature  may  state  a  form  for  the 
indictment,  and  attach  a  deflultion  to  words 
used  therein,  which  can  then  become  the 
equivalent  of  the  ordlnai-y  requirement  of 
■the  indictment  for  robbery.  But  our  atten- 
tion has  not  been  called  to  any  such  provision 
in  our  statutes. 

2.  It  seems  clear  that  under  an  Information 
for  robbery  a  conviction  may  be  had  for  the 
lesser  offense  Included  therein  of  larceny.  It 
is  stated  in  18  Enc.  PI.  &  Prac.  p.  1233:  "It 
Is  very  generally  held  that  a  conviction  of 
larceny  may  be  bad  upon  an  indictment  for 
Tobbery;"  and  the  authorities  cited  support 
the  text.  It  will  be  observed  that  In  the  case 
of  State  T.  Johnson,  supra,  the  provisions  of 
our  Code  relative  to  description  of  the  money 
the  subject  of  larceny  and  embezzlement 
were  applied  to  robbery.  The  evidence  of 
the  defendant  tended  to  show  a  larceny,— 
that  is,  he  denied  the  use  of  force  and  vio- 
lence and  putting  in  fear,  but  admitted  the 
taking  of  $20;  and  we  think,  under  the  cir- 
cumstances, too,  that  his  question  to  the 
court  at  tlie  trial  whether  the  court  would 
instruct  on  the  subject  ot  larceny,  and  his 
exceptions  to  the  Instruction  of  the  court, 
though  informally  made,  were  sufficient  to 
require  the  court  to  Instruct  upon  the  crime 
of  larceny  as  Included  wittdn  the  charge  of 
robbery.  If  the  charge  of  robbery  was  aw- 
rectly  stated.    The  Judgment  is  reversed. 

FULLERTON  and  ANDERS,  JJ.,  concur. 


(24  Wash.  16) 

SETHER  v.  CLARK  et  al. 

(Supreme  Court  of  Washington.    Feb.  7,  1901.) 

ACTIONS  —  CONSOLIDATION  —  INJUNCTION  — 
PLEADING— DEMURRER— APPEAL— DISMISSAL 
—  WANT  OF  ACTUAL  CONTROVERSY  —  AN- 
TICIPATION OF  ERROR. 

1.  Where  a  subcontractor  filed  a  bill  to  fore- 
■elose  a  mechanic's  lien,  and  the  owners  filed 
a  cross  complaint,  and  asked  an  injunction  re- 
straining the  contractor  from  prosecuting  an 
action  at  law  for  breach  of  the  contract,  and 
requiring  him  to  plead  to  the  owner's  cross 
complaint  in  the  equity  suit,  and  a  demurrer 
to  such  cross  complaint  was  sustained  and 
the  complaint  dismissed,  but  prior  to_  the  hear- 
ing of  the  demurrer  the  court  consolidated  the 
action  at  law  with  the  foreclosnre  suit,  an  ap- 
peal from  the  order  dismissing  the  cross  com- 
plaint will  be  dismissed,  since,  the  causes  hav- 
ing been  consolidated,  the  controversy  was  end- 
ed, and  the  consideration  of  the  appeal  would 
serve  no  useful  purpose. 

2.  Where,  prior  to  an  order  sustaining  a  de- 
murrer to  a  complaint,  the  relief  sought  was 
-granted  by  a  consolidation  of  causes,  the  su- 
preme court,  on  appeal  from  the  order  sustain- 
mg  the  demurrer,  and  before  the  trial  of  the 
consolidated  cause,  will  not  rule  as  to  the  meth- 
od of  trying  the  consolidated  cause,  in  anticipa- 
tion of  error  by  the  trial  court. 

Appeal  from  superior  court,  Spokane  coun- 
ty; William  B.  Richardson,  Judge. 


Suit  by  Ed.  Sether  against  F.  I<.  Clark  aad 
others  to  foreclose  a  mechanic's  lien.  In  wl«ch 
Robert  Russell  and  others  filed  a  cross  c<)m- 
plaint  for  the  same  relief,  and  defendintjs 
Clark  and  others  filed  a  cross  complaint  iray- 
ing  an  Injunction  restraining  the  prosecjtion 
of  an  action  at  law  by  Fred  Phair  again&t 
defendants  Clark  and  others,  to  which  cross 
complaint  Phalr  demurred.  An  order  con- 
solidating the  action  at  law  with  the  snit  to 
foreclose  was  entered  before  decision  of  the 
demurrer,  which  was  subsequently  sustained, 
and  defendants  appeal.  Motion  to  dismiss  ap- 
peaL    Granted. 


Graves  &  Graves,  for  appellsjits. 
Post,  for  respondents. 


F.  T. 


MOUNT,  J.  The  plaintiff,  Sether,  sued  In 
equity  to  foreclose  a  mechanic's  lien  for  a 
sum  claimed  to  be  due  him  for  materials  and 
labor  furnished  for  and  performed  npon  a 
certain  building  erected  by  defendants  Clark 
and  Sweeny.  His  claim  is  based  upon  an 
employment  by  defendant  Russell,  who  was 
employed  by  defendant  Phair,  the  original 
contractor  for  the  erection  of  the  bulldhig 
upon  which  the  lien  was  sought  to  be  fore- 
closed. Russell  thereafter  filed  a  cross  com- 
plaint In  the  case,  praying  the  foreclosure  of 
a  mechanic's  lien  for  a  sum  claimed  to  be 
due  him  under  his  employment.  The  appel- 
lants Clark  and  Sweeny  thereaf t^  answered 
the  original  and  cross  complaint,  alleging  af- 
firmative defenses  to  each  of  the  complaints 
of  Sether  and  Russell.  I>ric«  to  the  com- 
mencement of  the  Sether  suit  the  respondent 
Phalr  had  commenced  an  action  at  lav 
against  the  appellants  Clark  and  Sweeny 
alone,  to  recover  damages  for  an  alleged 
breach  of  the  original  contract  for  the  erection 
of  the  bnildlng  above  referred  to.  There- 
upon, after  the  suits  alMve  named  had  been 
filed,  and  on  June  13,  1900,  appellants  filed  a 
cross  complaint  in  the  case  of  Sether  against 
Clark  et  al.,  praying  for  an  injunction  to  pre- 
vent the  respondent  Phair  from  prosecuting 
his  action  at  law,  and  requiring  him  to  plead 
to  the  cross  complaint  of  appellants  and  of 
Russell,  and  to  plaintltrs  complaint,  to  the 
end  that  final  Judgment  may  be  entered, 
which  shall  adjudge  and  settle  the  rights  of 
all  the  parties  In  one  decree.  Respondent 
Phalr  demurred  to  the  complaint  of  appel- 
lants, and  the  demurrer  was  on  October  4. 
1900,  sustained,  the  complaint  dismissed,  and 
an  appeal  taken  from  that  order.  Prior  to 
the  hearing  npon  said  demurrer,  and  on  Sep- 
tember 24,  1900,  the  court  had  made  an  order 
consolidating  the  said  cause  of  Phalr  against 
Clark  et  al.  with  said  cause  of  Sether  against 
Clark  et  al.  Motion  Is  now  made  by  respond- 
ent In  this  court  to  dismiss  this  appeal,  for 
the  reason  that  the  action,  before  the  i^peal 
herein  was  taken,  was  consolidated  by  order 
of  the  superior  court  with  the  actlcm  peml- 
Ing  in  said  court  entitled  "Phair  v.  Clark 
et  al.,"  being  the  action  the  prosecution  of 
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which  the  appellants  herein  are  by  their  cross 
(.■omplalnt  seeking  to  enjoin,  the  Issues  of 
which  they  seek  by  said  cross  complaint  to 
have  tried  out  in  this  case. 

It  clearly  appears  from  'the  record  herein 
that  the  two  cases  have  heretofore  been  con- 
solidated, and  will  DOW  be  tried  as  one  case. 
If  we  were  now  to  consider  this  case  upon  its 
merits,  and  reverse  the  order  of  the  lower 
court  sustaining  the  demurrer,  the  cause 
would  be  in  uo  other  position  than  it  now  is, 
and  much  confusion  might  be  occasioned 
thereby.  The  controversy  as  to  whether  there  : 
may  be  more  than  one  Judgment  or  decree  Is 
now  at  an  end;  for  under  the  consolidatiou  j 
there  will  be  but  one  determination  of  all  the 
matters  in  issue,  and  those  Issues  will  be 
determined  by  a  decree  which  will  establish 
the  rights  of  all  parties  to  the  consolidated 
cases.  The  consideration  of  the  appeal  upon 
the  merits  would  now  serve  no  useful  pur- 
pose. This  case  falls  squarely  within  the  rule 
announced  by  this  court  In  Hlce  v.  Orr,  16 
Wash.  163,  47  Pac.  424;  State  v.  Wlckersham, 
Id.  161,  47  Pac.  421;  State  v.  Prosser.  Id.  608, 
48  Pac.  202;  and  State  v.  Meacham,  17  Wash. 
429,  50  Pac.  52. 

The  appellants,  lu  their  reply  brief,  urge 
this  court  to  establish  a  rule  which  shall 
guide  the  lower  court  In  the  method  of  trying 
the  consolidated  cause.  We  cannot  assume 
that  the  trial  court  may  not  follow  the  law 
applicable  to  the  trial  of  the  cause,  and  there- 
fore shall  not  assume  to  lay  down  any  rule 
which  the  court  shall  follow  with  reference 
thereto.  When  error  is  committed,  this  coiurt 
will  review  It,  but  It  will  not  anticipate  error. 
The  real  controversy  between  the  parties  to 
this  appeal  having  ceased,  the  appeal  should 
be  dismissed. 

REAVIS,  0.  J.,  and  DUNBAR,  FULLER- 
TON,  and  ANDERS,  JJ.,  concur. 


(21  Wasb.  8) 

FREUNDT  T,  HAHN  et  al. 
(Supreme  Court  of  Washington.    Jan.  17,  1901.) 

BILLS  AND  NOTES— ACTION— LIMITATION- 
STATE  WHERE  MADE. 

2  Ballinger's  Ann.  Codes  &  St.  §  4818,  pro- 
vides that  when  a  cause  of  action  has  arisen 
in  another  state  between  nonresidents  of  Wa.sU- 
ington,  and  by  the  laws  of  the  state  where  the 
action  arose  it  cannot  be  maintained  because  of 
lapse  of  time,  no  action  can  be  maintained 
thereon  in  W'ashington.  Defendants  made 
notes  to  plaintifE  in  another  state,  of  which  ^ 
both  were  residents,  but  before  their  maturity 
plaintiff  removed  therefrom.  Beld,  that  plain- 
tiff's right  of  action  thereon  was  not  barred 
by  the  limitations  of  the  state  where  the_  notes 
were  made,  since  the  cause  of  action  did  not 
arise  until  maturity  of  the  notes,  at  which  time 
plaintiff  was  a  resident  of  Washington. 

Appeal  from  superior  court.  King  county; 
E.  D.  Benson,  Judge. 

Action  by  Franz  Freundt  against  Charles 
Hahn  and  another.  From  a  Judgment  In  fa- 
WOT  of  plaintiff,  defendants  appeal.    Affirmed. 


Fred  H.  Peterson,  for  appellants.    Adolph 
Munter,  for  respondent. 

REAVIS,  C.  J.  Action  brought  In  March, 
1809,  against  appellants,  who  were  then  and 
at  all  times  mentioned  residents  of  Califomiii. 
Jurisdiction  was  obtained  by  attachment  in 
this  state  to  recover  upon  two  promissory 
notes  executed  by  Cliarles  Hahn  and  one  R. 
Wlttke.  There  are  two  causes  of  action  al- 
leged In  the  compl.alnt,  which  are  Identical 
except  as  to  the  amounts  of  the  notes  and  the 
allegations  of  payment  thereon.  The  first 
note  was  for  $1,200,  made  In  Los  Angeles, 
Cal.,  February  7,  1888,  and  the  last  payment 
•thereon  made  January  19,  1895.  The  second 
note  was  for  $1,000,  made  at  the  same  time 
and  place,  and  the  last  payment  was  made  at 
the  same  date  as  upon  the  other  note.  The 
substantial  defense  to  the  action  was  that 
no  action  could  be  maintained  upon  either  of 
the  notes  because  the  statute  of  limitations 
of  California  barred  the  action  after  four 
years  from  the  maturity  of  the  notes,  and  by 
reason  of  section  4818,  2  Ballinger's  Ann. 
Codes  &  St,  the  statute  of  limitations  of  Cali- 
fornia pleaded  here  was  applicable,  and  the 
bar  of  the  California  statute  was  a  complete 
defense.  Section  4818,  Id.,  is  as  follows: 
"When  the  cause  of  action  has  arisen  in  an- 
other state,  territory,  or  country  between  non- 
residents of  this  state,  and  by  the  laws  of 
the  state,  territory,  or  country  where  the  ac- 
tion arose  an  action  cannot  be  maintained 
thereon  by  reason  of  the  lapse  of  time,  uo 
action  shall  be  maintained  thereon  in  this 
state."  The  determination  of  the  question 
depends  upon  the  meaning  of  the  words  "aris- 
en" and  "arose"  In  the  section  quoted.  Coun- 
sel for  appellants  maintains  that  the  words 
"arisen"  and  "arose"  are  used  in  the  sense 
of  "originated,"  and  therefore  that,  as  the 
notes  were  executed  and  payable  In  Califor- 
nia, the  cause  of  action  "arose"  at  the  time 
the  notes  were  executed;  that  those  words 
are  not  used  in  the  sense  of  "accrued,"  which 
specially  means  when  the  right  to  sue  ex- 
ists. The  word  "arise,"  It  Is  true,  has  not 
been  used  with  uniform  signiflcatiou  in  differ- 
ent statutes.  Thus,  In  the  case  cited  by 
counsel— Emerson  v.  The  Shawano  City,  10 
Wis.  433— the  court  remarked,  "A  cause  of 
action  may  be  said  to  arise  when  the  con- 
tract out  of  which  It  grows  Is  entered  into  or 
made."  Also  Steele  v.  Board,  70  N.  C.  1.39, 
where  a  statute  provided  that  actions  must 
be  tried  In  the  county  where  the  cause,  or 
some  part  thereof,  arose,  it  was  held  that 
the  expression  "where  the  cause  of  action 
arose"  meant  where  a  debt  was  contracted, 
and  not  the  place  of  the  failure  to  pay  the 
debt.  But  It  does  not  appear  that  an  action 
could  not  have  been  maintained  iu  the  county 
where  the  cause,  or  some  part  thereof,  arose. 
It  is  elementary  doctrine  that  under  the  com- 
mon-law rule  the  statute  of  limitations  of  th» 
forum  in  which  the  action  is  brought  governs. 
Sectiou  4818,  Id.,  Is  a  modification  of  the  corn- 
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mon-Iaw  rule,  and  authorizes  the  plea  of  the 
statute  of  limitations  upon  causes  of  action 
arising  Id  another  state  between  nonresidents 
of  this  state.  In  Illinois  a  statute  of  limita- 
tions reads  as  follows:  "When  a  cause  of 
action  has  arisen  in  a  state  or  territory  out 
of  this  state,  or  in  a  foreign  country,  and  by 
the  laws  thereof  an  action  cannot  be  main- 
tained by  reason  of  the  lapse  of  time,  an  ac- 
tion thereon  shall  not  be  maintained  In  this 
state."  Osgood  t.  Artt  (D.  C.)  10  Fed.  366. 
The  supreme  court  of  Illinois,  construing  this 
statute,  said:  "  'When  a  cause  of  action  has 
arisen'  »  •  •  should  be  construed  as 
meaning  when  jurisdiction  exists  In  the  courts 
of  a  state  to  adjudicate  between  the  parties 
upon  the  particular  cause  of  action,  if  in- 
Yoked ;  or,  in  other  words,  when  the  plaintift 
has  the  right  to  sue  the  defendant  In  the 
courts  of  the  state  upon  the  particular  cause 
of  action,  without  regard  to  the  place  where 
the  cause  of  action  had  its  origin."  Hyman 
V.  McVeigh,  10  Leg.  News,  157.  See,  also, 
Berry  v.  Krone,  40  111.  App.  82.  It  was  ad- 
mitted at  the  trial  that  at  the  times  the  notes 
were  executed  plaintiff  and  defendants  were 
residents  of  the  state  of  California;  that  with- 
in one  month  after  the  execution  and  delivery 
of  the  notes  the  plaintiff  left  the  state  of  CaU- 
fomla,  and  came  to  this  state,  where  he  has 
continuously  resided  ever  since;  and  that  de- 
fendants during  the  whole  time  were,  and 
now  are,  residents  of  the  state  of  CJalifomia. 
It  Is  apparent  that  during  the  time  plalntlCC 
was  a  resident  of  the  state  of  California  no 
cause  of  action  subject  to  cognizance  In  the' 
courts  existed  against  the  defendants.  If  the 
notes  bad  been  paid  at  maturity,  no  legal 
cause  of  action  would  have  existed.  It  could 
neither  have  originated  nor  arisen  until  the 
breach  of  the  contract  to  pay  the  money.  Be- 
fore the  maturity  of  the  notes,  the  plaintiff, 
the  payee,  was  a  resident  of  this  state.  He 
was  then  a  resident  of  this  state  when  the 
jurisdiction  existed  In  the  courts  to  adjudi- 
cate between  the  parties,  and  at  the  time  he 
had  a  right  to  sue  the  defendants.  We  think, 
as  used  in  section  4818,  Id.,  the  cause  of  ac- 
tion arose  between  a  resident  of  this  state 
and  a  resident  of  California,  and  that  the 
California  statute  of  limitations  Is  Inappli- 
cable.   The  judgment  Is  affirmed. 

DUNBAR,  FULLERTON,  and  ANDERS, 
JJ.,  concur. 


(24  Wash.  83) 

FTIENCH  et  al.  v.  FIR5ST  AVE.  RT.  CO. 
{Supreme  Court  of  Washinjrton.    Feb.  21,  1901.) 
MASTER  AND  SERVANT— ASSUMPTION  OF  RISK 
An  experienced  engineer  who  had  been  em- 

Sloyed  in  defcndnnt'a  power  house  for  two 
nys,  ascended  a  platform  between  the  winder 
wheels  to  oil  the  machinery,  which  work  was 
a  pnrt  of  his  dnty,  and  while  he  was  oiling  he 
fell  into  the  wheels  and  was  killed.  The  plat- 
form on  which  he  had  to  walk  in  order  to  reach 
the  oil  cups  was  in  a  bad  condition,  and  there 
was  no  guard  rail  to  prevent  him  from  falling 


ft  he  lost  his  balance.  The  lights  were  also 
insufficient,  and  be  took  a  candle  with  him  to 
light  him  on  his  way.  He  knew  the  condi- 
tions, and  there  was  no  danger  that  was  not 
apparent  to  liim.  Held,  that  he  assumed  the 
risk,  and  defendant's  motion  to  take  the  case 
from  the  jury  should  have  been  granted. 

Appeal  from  superior  court,  King  county; 
B.  D.  Benson,  Judge. 

Action  by  Maggie  French  and  others 
against  the  First  Avenue  Railway  Company. 
From  a  judgment  for  plaintiffs,  defendant  ap- 
peals.   Reversed. 

Struve,  Allen,  Hughes  &  McMleken,  for  ap- 
pellant   Brady  &  Gay,  for  respondents. 

DUNBAR.  J.  This  action  was  brought  by 
the  widow  and  children  of  Walter  H.  French, 
deceased,  who  was  killed  while  in  the  em- 
ployment of  the  appellant,  the  First  Avenue 
Railway  Company.  The  complaint  alleges 
the  employment  by  the  defendant  as  an  en- 
gineer In  its  power  house;  that  the  said 
French  was  required  to  work  in  an  unsafe 
place:  that  the  defendant  had  negligently 
and  carelessly  allowed  the  platform  around 
the  winder  wheels  in  its  power  house  to  re- 
main unfinished,  open,  and  exposed,  and 
without  any  protection,  and  without  light  or 
signal  to  indicate  danger;  that  it  had  failed 
to  provide  rails  or  guards  of  any  kind  around 
the  wheels;  that  It  failed  to  provide  proper 
light  where  the  said  French  was  required  to 
work,  and  had  failed  to  provide  said  French 
with  any  lamp  for  use  in  the  prosecution  of 
his  work.  It  is  alleged  that  all  of  these  de- 
fects, omissions,  and  neglects,  which  were 
the  principal  defects,  omissions,  and  neglects 
pleaded,  were  known  to  the  defendant,  and 
unknown  to  the  said  French;  that,  while  en- 
gaged In  the  performance  of  his  duties  as  ea- 
gineer,  and  unaware  of  danger,  and  without 
any  fault  or  neglect  on  his  part,  and  on  ac- 
count of  the  negligence  of  the  defendant,  the 
said  French  slipped,  fell,  and  was  thrown 
into  the  winder  wheel  in  the  said  engine 
room,  and  received  the  injuries  from  which 
he  died.  Upon  the  trial  of  the  cause  the 
jury  rendered  a  verdict  in  favor  of  the  plain- 
tiffs  for  $10,000.  Judgment  was  entered,  and 
appeal  taken  to  this  court.  At  the  close  of 
plaintiffs'  testimony  the  appellant  challenged 
the  sufficiency  of  the  proof,  and  moved  the 
court  that  the  cause  be  taken  from  the  Jury, 
and  for  judgment  for  the  defense,  which  mo- 
tion was  overruled. 

We  have  carefully  examined  the  testimony 
of  the  plaintiffs  in  this  case,  and  from  such 
examination,  without  considering  the  testi- 
mony of  the  defense,  we  are  of  the  opinion 
that  the  motion  should  have  prevailed.  The 
law  in  relation  to  the  liability  of  employers 
and  the  duty  of  the  employ^  has  been  so 
often  announced  at  length  by  this  court  that 
It  would  serve  no  good  purpose  to  go  into 
an  extended  investigation  of  that  subject 
now.  It  was  held  in  the  case  of  Hoffman  v. 
Foundiy  Co..  18  Wash.  287,  51  Pac.  385,  that 
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the  datjr  of  the  master  to  furnish  the  serr- 
HDt  reasonably  safe  tools,  machinery,  and 
appliances  with  which  to  work,  and  the  duty 
of  the  servant  to  exercise  due  care  to  avoid 
Injui'y.  are  reciprocal  obligations, and  the  duty 
of  each  Is  measured  by  the  standard  of  or- 
dinary care.  And  this  Is  the  universal  rule. 
In  consonance  with  this  rule,  we  also  held,  in 
Olson  V.  Lumber  Co.,  9  "Wash.  500,  37  Pac. 
679,  that  a  person  employed  to  work  about 
dangerous  machinery  assumes  the  risk  of  all 
-apparent  danger,  and  canuot  recover  for  in- 
juries received,  although  his  employer  has 
not  Instructed  bim  as  to  his  duties  around 
the  machinery  and  the  danger  of  his  em- 
ployment. The  doctrine  that  the  servant  as- 
sumes the  risk  of  apparent  danger  is  as  well 
established  as  the  doctrine  that  it  is  the  duty 
of  the  master  to  furnish  the  servant  with  a 
safe  place  to  work  in  and  with  safe  appli- 
ances and  machinery.  It  certainly  is  the 
duty  of  the  engineer  to  observe,  examine, 
and  understand  the  machinery  which  be  Is 
operating.  It  Is  placed  under  his  especial 
custody  and  control,  and  he  must  necessarily 
know  more  about  it  than  the  master.  He  is 
-employed  on  the  presumption  that  he  does 
have  this  particular  and  certain  knowledge. 

But  it  Is  contended  by  the  respondents 
that  the  engineer  in  this  case  was  newly  em- 
ployed, and  had  not  had  sufficient  time  to 
acquaint  himself  with  the  defects  in  the 
machinery.  The  testimony  shows— at  least, 
the  testimony  of  the  plaintiffs— that  It  was 
About  five  feet  and  a  half  from  the  platform 
to  the  place  where  tbe  bearings  had  to  be 
oiled;  that  there  was  a  ladder  upon  which 
the  engineer  ascended  to  a  platform  between 
■the  winder  wheels,  and  that  the  place  or 
space  which  he  had  to  traverse  In  order  to 
reach  the  oil  cups  to  oil  the  machinery  was 
somewhat  defective;  that  there  were  no 
guards  or  rails  to  keep  a  person  from  falling 
if  he  lost  his  balance;  that  it  was  not  walled 
up  entirely  to  the  wheels;  that  In  one  place 
the  cement  had  fallen  off  from  a  space  about 
four  Inches  wide  by  twelve  Inches  long;  and 
■that  the  light  was  not  sufficiently  powerful 
to  illuminate  the  path  or  way  which  the  en- 
gineer had  to  travel.  The  testimony  of  Mr. 
French,  before  he  died,— and  he  said  very 
little  on  the  subject,— was  that  he  was  oiling 
the  bearings,  fell  into  the  winder  wheel,  and 
was  thrown  out  onto  the  floor.  It  seems 
that  when  he  went  up  to  oil  the  machinery 
he  took  a  candle  with  blm  to  light  him  on  his 
way.  The  testimony  shows  that  he  had  been 
notlflQd,  on  iijuuday  before  commencing  vrotk, 
by  the  superintendent,  that  the  machinery 
was  not  In  as  good  condition  as  in  some 
other  shops  In  which  French  had  worked,  but 
the  superintendent  stated  that  they  hoped 
soon  to  have  those  matters  corrected,  and 
that  they  would  have  them  In  a  week  or  so. 
It  appears,  also,  that  French  on  tliat  Sunday 
afternoon,  after  talking  with  the  superintend- 
ent, went  over  to  take  a  view  of  the  power 
'bouse  and  the  machinery;  that  be  came  back 


while  the  superintendent  was  there,  and  the 
superintendent  said  to  him,  "Well,  I  guess 
you  didn't  find  things  so  nice  up  there,"— 
comparing  the  power  house  and  machinery 
with  other  places  about  which  French  had 
been  telling  him.  It  also  appears  that  he 
went  up  again  about  midnight  to  see  them 
close  down.  In  addition  to  this,  he  had 
charg;e  of  the  power  house  for  two  days  be- 
fore he  was  hurt,  the  accident  having  oc- 
curred about  8  o'clock  In  the  evening.  The 
testimony  of  plaintiffs'  witnesses  was  to  the 
effect  that  it  was  tbe  duty  of  the  engineer 
to  oil  these  bearings,  and  that  tbey  had  to  be 
oiled  very  frequently.  So  that  it  appears, 
without  any  contradiction,  that  the  engineer 
was  familiar  with  the  alleged  defects  in  this 
machinery.  There  were  no  hidden  defects 
In  the  machinery.  There  was  no  danger 
there  that  was  not  apparent  to  an  observing 
man.  If  there  was  not  sufficient  light  the 
engineer  knew  It.  If  the  platform  on  which 
he  had  to  walk  was  in  a  bad  condition,  he 
knew  that  for  he  must  have  traversed  It  be- 
fore the  time  at  which  the  accident  occurred. 
So,  that  conceding  the  truthfulness  of  tbe 
testimony,  and  all  of  tbe  testimony  of  plain- 
tiffs. It  appears  that  the  danger.  If  there  was 
any,  was  apparent:  that  the  engineer  was 
cognizant  of  the  defects  which  existed,  and 
consequently,  under  the  well-established  rule 
that  the  servant  assumes  the  risk  of  ap- 
parent danger,— a  rule  which  Is  augmented 
in  this  case  by  the  fact  that  tbe  machinery 
in  question  was  under  the  personal  supervi- 
sion of  the  person  Injured,— no  recovery  can 
be  had.  The  Judgment  Is  reversed,  and  the 
cause  remanded,  with  instructions  to  the 
lower  court  to  dismiss  the  cause. 

REAVIS,    C.   J.,   and   FULLKRTON    and 
ANDERS,  JJ.,  concur. 


(24  Wash.  12) 
STATE  V.  MENDENHALIi. 
(Supreme  Court  of  Washington.    Feb.  2,  1901.) 

FALSE  PRETENSES— DEFBNSES— PARTNERSHIP 
—EVIDENCE— VARIANCE!— AGENCY. 

1.  Defendnnt,  the  agent  of  a  fruit  company, 
contracted  with  prosecutor  thnt  the  latter 
should  purchase  apples  to  he  shipped  to  the 
company,  accompanied  by  a  draft,  and  that  the 
apples  stiould  be  substantially  paid  for  on  ar- 
rival, placed  in  cold  storage,  and  the  profits 
derived  from  their  sul>sequent  sale  should  be 
divided  between  the  company  and  prosecutor. 
Prosecutor,  relyinj?  on  defendant's  statement 
thnt  he  had  deposited  $5,000  in  a  bank  to 
prosecutor's  credit  to  pay  for  the  apples,  pur- 
chased a  quantity,  and  shipped  the  same,  but 
before  their  arrival,  on  ascertaining  that  no 
money  had  been  deposited,  prosecutor  stopped 
the  apples  in  transit.  Held  that,  though  a  cer- 
tain amount  of  the  profits  was  to  have  been 
divided  between  prosecutor  and  the  fruit  com- 
pany, the  facts  did  not  establish  a  partnership 
between  prosecutor  and  the  company  so  as  to 
exempt  defendant  from  prosecution  for  obtain- 
ing property  by  false  pretenses. 

2.  Where  an  indictment  charged  defendant 
with  obtaining  goods  under  false  pretenses,  the 
fact  that  the  proof  showed  that  defendant  nev- 
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er  obtained  the  goods,  but  that  they  were  ob- 
tained, if  at  all.  ny  a  fruit  company  for  which 
defendant  acted  as  agent,  did  not  constitute  a 
fatal  variance,  it  being  proved  that  the  repre- 
sentations and  false  pretenses  were  made  by 
defendant,  since  a  plea  of  agency  is  not  avail- 
able to  one  knowingly  committing  a  crime. 

Appeal  from  superior  court,  Yakima  coun- 
ty; John  B.  Davidson,  Judge. 

Edward  B.  Mendenholl  was  convicted  of 
obtaining  goods  under  false  pretenses,  and 
be  appeals.    Affirmed. 

Henry  J.  Snlvely,  for  appellant.  J.  J. 
Rudkin  and  Frank  U.  Kudkhi,  for  respond- 
ent. 

DUNBAR,  J.-  The  defendant,  a  represent- 
ative of  the  Copper  State  Fruit  Company,  a 
corporation  doing  business  in  Butte,  Mont., 
came  to  North  Yakima  for  the  purpose  of 
buying  fruit.  The  Copper  State  Fruit  Com- 
pany was  a  commission  house  engaged  la 
the  buying  and  selling  of  fruit.  In  North 
Yakima  the  defendant  met  the  prosecuting 
witness,  Perry,  who  was  at  the  time  en- 
gaged In  purchasing  and  selling  fruit  in  Ya- 
kima county.  It  was  agreed  between  them 
that  Perry  should  purchase  apples  to  be 
shipped  to  Butte,  Mont,  and  there  placed  in 
cold  storage,  and  sold,  and  the  net  profits, 
after  deducting  storage  charges,  etc.,  di- 
vided between  Perry  and  the  Copper  State 
Fruit  Company.  .  A  draft  was  to  accompany 
the  shipping  receipts,  and  the  apples  were 
to  be  substantially  paid  for  on  arrival  at 
Butte,  and  before  delivery.  Before  this 
agreement  was  made  the  prosecuting  wit- 
ness had  contracted  for  and  purchased  a 
portion  of  the  apples  which  were  afterwards 
shipped.  Before  the  shipments  were  made 
the  defendant  represented  to  Perry  that  he 
bad  deposited  to  his  credit  In  the  Yakima 
National  Bank  of  North  Yakima  the  sum 
of  $5,000,  which  Perry  could  draw  against 
for  the  purchase  price  of  the  apples  about 
to  be  shipped.  It  was  then  stated  by  Perry 
to  the  defendant,  la  an  interrogatory  man- 
ner, that  It  would  not  be  necessary  for  blm 
to  draw  against  the  apples  when  shipped 
a<icordlng  to  the  original  agreement,  and  the 
defendant  replied  that  It  would  not  Ac- 
cording to  the  testimony  of  Perry,  relying 
upon  the  representations  that  the  money  had 
been  deposited  as  stated,  and  believing  the 
representations  to  be  true,  he  delivered  to 
defendant  the  apples  in  question,  which 
were  shipped  over  the  Northern  Pacific  by 
the  defendant  consigned  by  the  Copper  State 
Fruit  Company  to  the  Copper  State  Fruit 
Company  at  Butte.  On  his  return  to  North 
Yakima,  these  representations  having  been 
made  In  the  country  about  20  miles  from 
town,  and  after  the  shipment  of  the  apples, 
Pen-y  discovered  that  no  money  had  been 
placed  to  his  credit  in  the  bank,  and  Imme- 
diately stopped  the  apples  in  transit,  and 
subsequently  had  them  restored  to  him. 
Thereupon  he  filed  an  information,  the  char- 


ging part  being  as  follows:  "He,  the  said 
Edward  B.  Mendenhall,  on  the  24th  day  of 
October,  1899,  A.  D.,  in  the  county  of  Ya- 
kima, state  of  Washington,  then  and  there 
being,  did  then  and  there  unlawfully,  feloni- 
ously, and  designedly  obtain  from  one  J. 
M.  Perry  four  car  loads  of  apples,  of  the 
value  of  two  thousand  six  hundred  and  fifty 
dollars,  lawful  money  of  the  United  States, 
of  the  goods  and  chattels  of  him,  the  said 
J.  M.  Perry,  by  then  and  there  unlawfully, 
feloniously,  designedly, '  and  falsely  repre- 
senting and  pretending  to  him,  the  said  J. 
M.  Perry,  that  he,  the  said  Edward  B.  Men- 
denhall, had  theretofore  deposited  and  pla- 
ced In  the  Yakima  National  Bank  of  North 
Yakima,  Washington,  the  sum  and  amount 
of  five  thousand  dollars,  lawful  money  of 
the  United  States,  to  the  credit  and  in  the 
name  of  him,  the  said  J.  M.  Perry,  in  pay- 
ment for  the  purchase  price  of  said  four 
car  loads  of  apples,  which  said  representa- 
tion and  pretense  so  made  the  said  Edward 
B.  Mendenhall  then  and  there  well  knew  to 
be  false  and  untrue,  with  intent  thea  and 
there  to  defraud  him,  the  said  J.  M.  Perry, 
contrary  to  the  statutes  in  such  cases  made 
and  provided."  The  cause  came  on  for  trial, 
and,  after  the  Introduction  of  testimony  and 
instructions  of  the  court,  the  jury  rrtumed 
a  verdict  of  guilty  as  charged  in  the  in- 
formation. Judgment  was  entered  and  ap- 
peal taken. 

Upon  the  conclusion  of  the  testimony,  mo- 
tion was  made  by  the  defendant's  attorney 
to  dismiss  the  case,  and  the  refusal  of  the 
court  to  grant  this  motion  is  alleged  as  the 
first  error.  The  contention  under  this  as- 
signment of  error  is  that  Perry,  the  prose- 
cuting witness,  and  tlie  Copper  State  Fruit 
Company  were  partners  under  the  arrange- 
ment entered  into,  and  that,  therefore,  Men- 
dcnhall's  possession  or  that  of  the  Copper 
State  Fruit  Company  was  Perry's  posses- 
sion, and  thus  no  goods  were  ever  obtained. 
Many  cases  are  cited  to  sustain  the  doctrine 
that  one  partner  cannot  commit  larceny  of 
the  goods  of  the  partnership;  but,  as  we 
read  the  testimony  in  this  case,  these  au- 
thorities are  not  pertinent  for  there  was  no 
existing  partnership  proven.  It  Is  true  tha.t 
a  certain  amount  of  profits  was  to  be  divid- 
ed between  the  prosecuting  witness  «uid  the 
Copper  iit&te  Fruit  Company  after  certain 
conditions  were  complied  with  by  the  com- 
pany, but  the  company  had  not  yet  bought 
into  the  partnership.  The  contract  with  tlie 
prosecuting  witness  was  purely  exeeutory. 
He  bought  the  fruit  and  paid  for  It  with 
his  own  money  and  In  his  own  name.  He 
was  certainly  entitled  to  possession  of  it, 
and  was  the  owner  of  It.  and  his  possession 
or  ownership  could  not  have  been  interfered 
with  or  in  any  way  disturbed  by  the  Cop- 
per State  Fruit  Company  at  the  time  the 
delivery  of  the  fruit  was  made  to  the  defend- 
ant, because  the  payments  agreed  upon  had 
not  yet  been  made,  and  it  was  upon  the 


Digitized  by 


Google 


Wash.) 


BANCROFT-WHlTNEy  CO.  v.  GOWAN. 


nil 


theory  that  the  money  for  the  payment  of 
the  fruit  was  deposited  in  the  bank  to  his 
credit,  and  because  of  his  belief  In  the  rep- 
resentation to  this  effect  made  by  the  de- 
fendant, that  be  parted  with  the  possession 
of  the  property  and  delivered  it  to  defend- 
ant The  defendant,  therefore,  obtained  the 
fruit  by  fraudulent  and  false  representa- 
tions, and  thereby  brought  himself  under 
the  ban  of  the  law. 

The  second  assignnient  of  error  is  that 
the  court  erred  in  not  granting  plaintiff's 
motion  to  dismiss  because  there  was  a  fatal 
variance  between  the  Information  and  proof. 
It  is  insisted  that  the  information  charges 
Edward  B.  Mendenhall  with  obtaining  the 
goods  mentioned  under  false  pretenses,  while 
the  proof  shows  that  Edward  B.  Mendenhall 
never  obtained  the  goodSr  but  that,  if  any 
person  obtained  the  goods,  that  person  was 
the  Copper  State  Fruit  Company,  of  which 
company  Mendenhall  was  the  agent.  It  is 
evident  from  the  testimony  that  If  anybody 
made  false  and  fraudulent  pretenses,  and 
obtained  the  fruit  by  reason  of  such  mis- 
representations, it  was  the  defendant,  Men- 
denhall. The  plea  of  agency  is  not  available 
to  one  who  knowingly  commits  a  crime.  We 
think  there  is  no  merit  in  this  assignment 
The  questions  of  fact  having  been  submitted 
to  the  Jury  under  proper  Instructions,  the 
Judgment  is  affirmed. 

REAVIS.  O.  J.,  and  PULLERTON  and 
ANDERS,  JX,  concur.  MOUNT,  J.,  did  not 
sit  in  this  case. 


(24  Wash.  6«) 

BANCROFT-WHITNET  00.  v.  GOWAN 

et  al. 

<Snpreme  Court  of  Waahlngton.    Feb.  19,  1901.) 

REPLEVIN  —  BOND  —  SURETY  —  JUDOMENT 
AGAINST— CHATTEL  MORTGAGE— AC- 
TION—BY  MORTGAOBB. 

1.  Where,  in  an  action  of  claim  and  deliv- 
ery, a  judgment  was  rendered  in  favor  of  de- 
fendant, it  was  error  to  enter  judgment  against 
the  surety  on  the  claim  bond. 

2.  Where  plaintiff  sold  books  to  defendant 
nnder  a  contract  providing;  that  the  title  and 
property  therein  remained  in  plaintiff  until  the 
books  were  paid  for,  and  if  the  notes  given  in 
payment  were  not  paid  when  due  plaintiff 
could  take  possession  of  the  books,  ana  retain 
them,  or  sell  them  without  taking  possession, 
plaintiff  could  maintain  replevin  to  recover  pos- 
Kession  of  the  books  on  defendant's  default  in 
payment 

Appeal  from  superior  court  King  cotmty; 
O.  Jacobs,  Judge. 

R^levin  by  the  Bancroft-Whitney  Com- 
pany against  Richard  Gowan.  From  a  judg- 
ment in  favor  of  defendant,  and  against  S. 
B.  Folger,  surety  on  the  replevin  bond,  the 
surety  and  plaintiff  appeal.    Reversed. 

Mitchell  ^riUiam,  for  appellants.  Richard 
■Gowan,  for  respondent. 

DUNBAR,  J.  This  action  was  brought  by 
•the  plaintiff  for  the  purpose  of  recovering 


from  the  defendant  (respondent)  possession 
of  a  lot  of  law  books  described  in  the  com- 
plaint At  the  time  of  the  commencement 
of  the  action,  an  affidavit  and  bond  in  claim 
and  delivery  were  lodged  with  the  sheriff, 
and  the  proiierty  taken  from  the  respondent 
and  delivered  to  the  plaintiff.  The  action 
was  founded  upon  a  written  instrument  exe- 
cuted and  delivered  by  the  re^ondent  to  the 
plaintiff,  of  which  the  essential  part  is  as 
follows:  "State  of  Washington,  County  of 
E^ttltas.  Know  all  men  by  these  presents 
that  I  have  purchased  from  Bancroft-Whit- 
ney Co.,  of  San  Francisco,  Cal.,  the  follow- 
ing named  bo<^s  [describing  the  books],  for 
which  I  am  to  pay  the  Bancroft-Whitney  Co. 
the  sum  of  three  hundred  ninety-eight  dol- 
lars, as  evidenced  by  four  notes,  viz.  [setting 
forth  the  notes],  and  the  title  and  property 
in  said  books  is  to  remain  in  the  said  Ban- 
croft-Whitney Co.  until  said  books  are  paid 
for.  In  case  I  do  not  pay  for  the  same  at 
maturity,  the  said  Bancroft-Whitney  Co. 
may  take  possession  of  said  books,  and  re- 
tain the  same,  or  may  sell  them  without  tak- 
ing possession  of  them,  and  retain  whatever 
was  due  thereon,  and  turn  over  the  balance 
to  me;  provided,  that  the  said  Bancroft- 
Whitney  Oo.  may  perform  any  power 'herein 
conferred  on  them  by  agent  or  attorney. 
[Signed]  Richard  Gowan."  The  complaint 
made  the  usual  allegations  based  upon  the^ 
contract  and  the  respondent  answered,  mak- 
ing a  general  denial,  with  the  exception  of 
two  or  three  counts  in  the  complaint  but  did 
not  allege  in  said  answer  that  the  instrument 
was  intended  or  agreed  to  be  a  chattel  mort- 
gage. Afterwards  respondent  obtained  leave 
to  file  an  amended  answer,  which  contained 
an  affirmative  defense  to  the  effect  that,  at 
the  time  of  the  execution  of  the  Instrument 
It  was  mutually  understood  and  intended  that 
It  should  serve  as  a  chattel  mortg^age  on  the 
property  therein  described.  This  affirmative 
allegation  of  the  answer  was  denied  by  reply. 
At  the  commencement  of  the  trial,  the 
plaintiff  tendered  to  the  respondent  the  notes 
mentioned  in  the  instrument  tmder  considera- 
tion. At  the  time  of  the  execution  of  the  in- 
strument the  books  in  controversy  were  at 
Ellensbnrg,  in  Kittitas  county,  but  before  the 
commencement  of  the  action  they  were 
brought  by  the  respondent  to  Seattle,  In  King 
county,  without  permission  of  appellant  to  re- 
move them.  Upon  the  trial  of  the  caube,  ver- 
dict was  rendered  in  favor  of  the  respondent, 
and  judgment  was  subsequently  entered,  not 
only  against  the  plaintiff,  but  against  S,  B. 
Folger.  surety  on  the  claim  bond,  and  the 
entering  of  such  judgment  against  Folger  Is 
one  of  the  errors  assigned  in  this  case.  For 
this  error  the  judgment  will  have  to  be  re- 
versed. Eidson  V.  Woolery,  10  Wash.  225, 
38  Pac.  1025.  This  error  Is,  however,  admit- 
ted by  respondent  and  he  asks  that  the  judg- 
ment be  modified  to  the  extent  that  Folger 
be  acquitted  from  the  judgment,  but  that  it 
remain  in  force  against  the  plaintiff.    But 
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as  we  view  the  law  oh  the  other  proposltlous 
Inyolved,  the  modification  asked  for  would 
be  of  no  avail. 

The  question  of  whether  the  contract  was  a 
chattel  mortgage,  under  the  afflrmatlTe  alle- 
gations of  the  answer,  was  submitted  to  the 
jury  under  the  following  instructions:  "(1) 
The  object  of  a  chattel  mortgage  is  to  give  se- 
carity  either  for  an  antecedent  indebtedness 
or  an  Indebtedness  accruing  at  the  time  of  the 
execution  of  the  Instrument.  A  mortgage  gives 
to  the  mortgagee  no  title  to  mortgaged  prop- 
erty. It  only  creates  a  lien,  which  can  only 
be  enforced  by  a  suit  in  a  court  of  competent 
jurisdiction,  or  by  notice  and  sale,  In  the 
manner  prescribed  by  statute.  (2)  If  you 
find  from  the  evidence  that  the  instrument 
In  evidence  was  given  as  security  for  a  debt 
previously  existing,  then  its  effect  would  be 
that  of  a  chattel  mortgage,  and  your  ver- 
dict should  be  for  the  defendant  (3)  A  mort- 
gage gives  to  the  mortgagee  no  title  to  the 
property.  The  rule  used  to  be  different. 
The  mortgagee  having  no  title  to  the  prop- 
erty, an  action  of  this  Iclnd  cannot  be  sus- 
tained If  the  instrument  was  intended  to  be 
a  mortgage."  These  instructions  are  assign- 
ed as  error.  It  was  the  view  of  the  court, 
and  It  is  contended  by  the  respondent,  that, 
under  the  rule  announced  by  this  court  In 
Silsby  T.  Aldrldge,  1  Wash.  St  117.  23  Pac 
836,  Kerron  v.  Manufacturing  Co.,  1  Wash. 
St  241,  24  Pac.  445,  and  McClellan  v.  Gaston, 
18  Wash.  472,  61  Pac.  10G2,  conceding  the  in- 
strument to  be  a  chattel  mortgage,  tbe  mort- 
gagee had  no  title  to  the  property,  and,  ac- 
tion of  replevin  would  not  lie  to  obtain  pos- 
session of  the  same;  that  in  this  state  the 
chattel  mortgage  is  only  a  lien,  and  title  can 
be  acquired  only  by  foreclosure  and  sale,  un- 
der the  statutory  procedure  by  notice  and 
sale.  In  the  cases  cited  by  resi>ondent  and 
relied  npon  by  him  tbe  question  here  was 
not  involved.  We  held  in  Silsby  v.  Aldrldge, 
supra,  that  the  chatty  mortgage,  which  was 
the  ordinary  chattd  mortgage,  did  not  con- 
vey to  the  holders  any  title  to  the  property 
In  question;  that  under  the  Code,  the  pos- 
session of  the  property  could  be  obtained  only 
In  the  manner  pointed  out.  But  there  was 
no  question  there  as  to  whether  the  instru- 
ment was  a  mortgage  or  whether  It  had  ac- 
tually conferred  title  tmd  power  to  take  pos- 
session. In  Kerron  v.  Manufacturing  Co., 
supra,  the  Instrument  which  was  under  con- 
struction was  in  its  form  the  ordinary  chat- 
tel mortgage,  and  the  cause  was  reversed  on 
the  doctrine  announced  in  Silsby  v.  Aldridge, 
supra.  In  McClellan  v.  Gaston,  supra,  it  was 
held  that  a  provision  in  a  chattel  mortgage, 
authorizing  the  mortgagee.  In  case  of  default 
or  insecmlty  of  tbe  debt  to  take  possession 
of  the  mortgaged  property,  using  all  neces- 
sary force  to  do  so,  did  not  warrant  the 
mortgagee  or  the  sheriff  in  taking  possession 
thereof  over  the  objection  of  the  mortgagor, 
but  that,  in  the  absence  of  the  mortgagor's 
consent,  the  contract  could  be  enforced  only 


by  due  process  of  law.  This  was  upon  the 
express  ground  that  the  mortgagee  bad  no 
right  to  commit  a  breach  of  the  peace  to  ob- 
tain bis  contract  rights.  But,  whatever  may 
be  the  conclusion  reached  by  the  courts  in 
rriation  to  the  right  of  the  mortgagee  to  bring 
an  action  for  possession  where  there  is  no 
provision  In  the  instrument  empowering  tbe 
mortgagee  to  take  i>ossession  on  default  of 
payment  in  this  case  express  authority  is 
granted  by  tbe  provisions  of  the  Instrument 
itself.  Neither  did  the  plaintiff,  as  in  the 
case  of  McClellan  v.  Gaston,  supra,  under- 
take to  enforce  Its  remedy  outside  of  the 
law,  but  It  has  brought  Itself  within  the 
terms  of  the  contract  and  tbe  contract  Is  not 
susceptible  of  construction.  Its  terms  are 
too  definite,  direct  and  plain  to  be  varied  by 
oral  testimony.  It  provides  that  tbe  Ban- 
croft-Whitney Company  may  take  possession 
of  said  books,  and  retain  tbe  same,  or  may 
sell  them  without  taking  possession  of  them. 
With  this  right  plainly  and  unequivocally 
guarantied  to  the  company  by  the  contract 
It  was  warranted  in  bringing  the  action  in 
the  form  In  which  it  did  bring  it  for  the  pur- 
pose of  obtaining  possession  of  the  property. 
With  this  view  of  this  proposition,  it  be- 
comes unnecessary  to  review  the  other  errors 
alleged.    The  judgment  is  reversed. 

REAVIS,   a   J.,    and   FULLBBTOM    and 
ANDERS,  JJ.,  concur. 


(24  Wadi.  34> 
STATE  T.  POWER. 
(Supreme  Court  of  Washington.    Feb.  13, 1901.) 

CRIMINAL  LAW— MANSLAUQHTKR— ABORTION- 
STATUTES  —  INFORMATION  —  KVIDENCB  — 
DYING  STATEMENT— CHARGE— NEW  TRIAL— 
NEWLY-DISCOVERED   KVIDBNCEUDILIQENCE. 

1.  Baliinger'B  Ann.  Codes  &  St  S  7068,  pro- 
hibits any  person  from  using  any  instrument  on 
the  person  of  any  pregnant  woman  whom  he 
supposes  to  be  pregnant  thereby  to  procure 
the  miscarriage  of  such  woman,  unless  neces- 
sary to  preserve  her  life.  Section  7042  pro- 
vides that  every  person  who  shall  nniawfully 
kill  any  human  being  invoinntarily,  but  in  the 
commission  of  some  unlawful  act,  shall  be 
deemed  guilty  of  manslaughter.  Eetd,  that  an 
information  for  manslaughter  by  producing  a 
miscarriage  is  not  demurrable  because  the  act 
intended  to  produce  the  miscarriage  is  in  it- 
self an  offense  punishable  as  such,  smce  section 
7068  provides  punishment  only  for  performing 
specific  acts,  without  reference  to  the  effect 
which  may  be  produced,  and  is  not  intended  to 
exempt  the  operator  from  the  punishment  due 
when  death  followa  as  a  consequence  of  those 
acts. 

2.  Where,  on  a  trial  for  manslaughter  by  acta 
intended  to  produce  a  miscarriage,  the  deceas- 
ed, on  leaving  her  home  for  the  place  where  tbe 
acts  are  alleged  to  have  been  performed,  made 
statements  as  to  her  intentions  in  going,  such 
statements  are  admissible  as  verbal  acts  riiar- 
acterizing  her  intentions,  bnt  not  as  evidence 
that  the  defendant  produced  the  abortion. 

3.  On  a  trial  for  manslaughter  as  the  result 
of  an  abortion,  a  statement  as  to  the  cause  of 
her  sickness  made  by  deceased  two  days  before 
her  death  was  received  in  evidence.  When 
miilving  the  statement  she  was  very  weak  and 
iu  great  agony,  and  said  that  she  knew  that 
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she  could  not  last  loDg  unless  something  was 
done  for  her,  that  she  did  not  thinlc  that  she 
would  ever  be  taken  out  of  the  room  until  she 
was  packed  out,  that  she  could  feel  that  her 
strength  was  leaving  her  rapidly,  and  that  she 
had  given  up  all  hopes.  She  did  not  rally  aft- 
er the  statement,  but  gradually  grew  worse  un- 
til she  died.  There  was  nothing  inadmissible 
in  the  statement  itself.  Held,  that  the  state- 
ment was  properly  received  as  a  dying  declara- 
tion. 

4.  After  conviction  of  manslaughter  by  acts 
intended  to  produce  an  abortion,  defendant 
moved  lor  a  new  trial  on  the  ground  of  newly- 
discovered  evidence,  based  on  the  affidavit  of  a 
nurse  whom  he  had  employed  to  attend  the  de- 
ceased that  deceased  had  made  statements 
which  tended  to  exonerate  him.  Defendant 
was  at  liberty  on  bail  until  the  trial,  and  knew 
the  whereabouts  of  the  nurse,  but  did  not  ques- 
tion her  till  after  the  trial.  Beld,  that  the  mo- 
tion was  properly  denied,  since  defendant  had 
not  expi'cised  reasonable  (Uligence  to  procure  the 
ev'<''-"T  nt  *>ip  trial. 

6.  On  a  trial  for  manslaughter  by  acts  In- 
tendi'd  to  (.ludnce  a  miscarriage,  the  court 
charged:  "When  a  physician  undertakes  to  at- 
tend a  sick  person,  the  law  imposes  on  him  the 
duty  of  directing  the  sanitary  conditions  sur- 
rounding the  patient,  of  prescribing  the  proper 
medicines  and  the  times  and  manner  of  taking, 
and  whatever  other  appliances  and  operations 
necessary  to  the  restoration  of  health.  As  to 
the  question  whether  or  not  the  deceased  was 
improperly  treated  in  these  respects,  you  are  to 
find  from  all  the  evidence  in  the  case;  and,  if 
yon  have  a  reasonable  doubt  from  the  evidence 
as  to  whether  or  not  the  deceased  was  improp- 
erly treated  in  these  respects,  then  yon  must 
find  the  defendant  not  guilty."  Held,  that  the 
charge  was  not  objectionable  as  telling  the 
jury  that  they  could  convict  for  any  neglect  or 
improper  treatment  of  the  deceased,  since  the 
court  did  not  undertake  to  define  the  degree  of 
care  or  skill  required  of  a  physician. 

Appeal  from  superior  court,  Spokane  conn- 
ty;   licander  H.  Prather,  Judge. 

Charles  W.  Power  was  convicted  of  man- 
slaughter, and  he  appeahs.    Affirmed. 

5.  O.  Allen  and  Sullivan,  Nuzum  &  Nuznm. 
for  appellant  James  Z.  Moore,  Miles  Poln- 
dexter,  and  Horace  Kimball,  for  the  State. 

FULLBRTON,  J.  The  appellant  was  con- 
victed of  the  crime  of  manslaughter.  The 
charging  part  of  the  information  on  which 
he  was  tried  Is  as  follows:  "That  the  said 
defendant,  Charles  W.  Power,  In  the  county 
of  Spokane,  state  of  Washington,  on  or  about 
the  fifth  (5th)  day  of  December,  eighteen 
hundred  and  ninety-eight  (1898),  did  unlaw- 
fully, willfully,  and  feloniously  employ  an 
instrument,  a  more  particular  description 
whereof  is  to  this  informant  unknown,  In 
and  upon  the  person  of  one  Cora  Reinbart, 
the  said  Cora  Relnhart  then  and  there  be- 
ing a  pregnant  woman,  whom  he,  the  said 
Charles  W.  Power,  did  then  and  there  sup- 
pose to  be  pregnant,  with  the  intent  and  on 
purpose  thereby  to  procure  a  miscarriage  of 
the  said  Cora  Reinbart,  the  same  being  then 
and  there  not  necessary  to  preserve  the  life 
of  the  said  Cora  Reinbart  and  did  then  and 
there  as  aforesaid,  by  the  means  aforesaid, 
produce  a  miscarriage  upon  the  person  of 
the  said  Cora  Reinbart,  the  said  defendant, 
Charles  W.  Power,  then  and  there  being  a 


physician  and  surgeon  practicing  his  profes- 
sion as  such  in  the  county  and  state  afore- 
said; the  said  Cora  Relnhart  being  then  and 
there,  from  and  including  the  said  fifth  (5th) 
day  of  December,  1898,  to  the  seventeenth 
(17th)  day  of  December,  1898,  continuously 
under  the  sole  care  and  custody  of  the  said 
Charles  W.  Power,  and  in  the  relation  of 
patient  to  the  said  Charles  W.  Power;  and 
the  said  Charles  W.  Power  during  the.  entire 
period  aforesaid  occupied  the  relation  of  phy- 
sician and  surgeon  to  the  said  Cora  Rein- 
hart.  And  he,  the  said  Charles  W.  Power, 
did  then  and  there,  during  the  period  afore- 
said, as  such  physician  and  surgeon,  will- 
fully, feloniously,  and  unlawfully  neglect  the 
said  Cora  Relnhart  and  did  then  and  there 
willfully,  feloniously,  and  negligently  cause 
the  person  of  the  said  Cora  Relnhart  to  be- 
come, and  did  allow  the  same  to  remain, 
externally  filthy  and  covered  with  vile  and 
poisonous  substances,  and  Internally  poison- 
ed and  infiamed  and  filled  with  poisonous 
and  filthy  matter  and  discharges,  and  did 
then  and  there,  unlawfully,  willfully,,  and 
feloniously' neglect,  fail,  and  refuse  to  cleanse 
the  person  of  the  said  Cora  Relnhart  or  to 
remove  tJierefrom  the  poisonous  discharges 
aforesaid,  and  during  the  entire  period  afore- 
said did  unlawfully,  willfully,  feloniously, 
and  negligently  place,  keep,  and  allow  to 
remain  the  person  of  the  said  Cora  Relnhart 
in  an  olCensive  and  unclean  bed,  and  In  often- 
Bive  and  unclean  clothes,  and  in  a  filthy 
room,  filled  with  vile,  unhealthy,  and  poison- 
ous atmosphere,  and  said  room,  clothes,  and 
bed  and  the  person  of  tbe  said  Cora  Relnhart 
then  and  tliere  being  filthy,  vile,  and  poison- 
ous as  aforesaid,  by  through  and  on  account 
of  tbe  aforesaid  neglect  of  the  said  Charles 
W.  Power,  and  the  aforesaid  miscarriage 
unlawfully  and  feloniously  produced  upon 
the  person  of  the  said  Cora  Relnhart  by  the 
said  Charles  W.  Power  as  aforesaid,  and  by 
the  acts  and  things  aforesaid,  the  said 
Charles  W.  Power  did  then  and  there  unlaw- 
fully and  feloniously  Infiict  upon  the  person 
of  the  said  Cora  Reinbart  certain  mortal  in- 
juries, the  same  being  the  acts  and  things 
aforesaid,  by  and  on  account  of  which  said 
mortal  Injuries,  tbe  same  being  the  unlaw- 
ful acts  of  the  said  Charles  W.  Power,  the 
said  Cora  Relnhart,  In  the  county  and  state 
aforesaid,  on  or  about  the  seventeenth  (17th) 
day  of  December,  1898,  died.  Wherefore  this 
informant  herewith  Informs  and  charges  that 
the  said  Charles  W.  Power,  in  the  county  and 
state  aforesaid,  on  or  about  the  said  seven- 
teenth (17th)  day  of  December,  eighteen  hun- 
dred and  ninety-eight  (1898),  did  unlawfully 
and  feloniously  slay  and  kill  the  said  C^ra 
Relnhart,  then  and  there  a  human  being.  In- 
voluntarily, but  In  the  commission  of  the  un- 
lawful acts  of  the  said  defendant  aforesaid, 
thereby  committing  the  crime  of  manslaugh- 
ter, contrary  to  tbe  statute  In  such  case 
made  and  provided."  The  information  was 
founded   upon  section  7042  of  the  statute 
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(Balllnger's),  which  provides:  "Every  per- 
son who  shall  unlawfully  kill  any  human 
being  without  malice,  express  or  implied, 
either  voluntarily  upon  a  sudden  heat,  or  In- 
voluntarily, but  in  the  commission  of  some 
unlawful  act,  shall  be  deemed  guilty  of  man- 
slaughter." Another  section  of  the  statute 
(section  7008,  Id.)  makes  It  an  offense  for 
any  person  to  administer  to  any  pregnant 
woman  whom  he  supposes  to  be  pregnant, 
any  medicine,  drug,  or  substance  whatever, 
or  to  use  or  employ  any  instrument  or  other 
means  on  her  person,  "thereby  to  procure 
the  miscarriage  of  such  woman,"  unless  the 
same  Is  necessary  to  preserve  her  life. 

It  is  first  contended  that  the  trial  court 
erred  in  refusing  to  sustain  a  demurrer  to 
the  Information.  The  appellant  calls  our  at- 
tention to  the  sections  of  the  statute  above 
cited,  and  argues  therefrom  that  inasmuch 
as  the  latter  makes  it  a  substantive  oftense, 
punishable  as  such,  for  any  person  to  admin- 
ister drugs  to  or  ^se  instruments  upon  a 
pregnant  woman  for  the  purpose  of  procur- 
ing her  miscarriage,  such  acts  must  be  pun- 
ished in  the  way  the  statute  points  out,  un- 
der an  indictment  or  information  charging 
<Hie  or  more  of  these  specific  acts  alone,  and 
cannot,  therefore,  be  the  unlawful  acts  which 
were  intended  to  be  included  within  the  stat- 
ute defining  the  crime  of  involuntary  man- 
slaughter. We  cannot  think  this  contention 
sound.  The  statute.  It  will  be  noticed,  pre- 
scribes a  punishment  for  doing  these  specific 
acts,  without  regard  to  the  effect  such  acts 
may  have  had  upon  the  person  operated  np- 
OD.  The  crime  is  completed  when  the  prohib- 
ited acts  are  committed,  and  their  effect  is 
not  made  a  material  inquiry.  Had  the  stat- 
ute gone  further,  and  made  a  death  resulting 
from  them  a  substantive  offense,  to  be  pun- 
ished In  the  manner  therein  prescribed.  It 
might  be  contended  with  some  force  that  a 
person  committing  the  acts  causing  the  death 
would  have  to  be  informed  against  under  the 
statute,  and  punished  as  the  statute  directs. 
But  as  the  legislature  has  made  the  acts  pun- 
ishable as  acts,  without  reference  to  their 
consequences,  we  caunot  think  It  was  intend- 
ed to  exempt  a  person  causing  the  death  of 
another  by  these  m'eans  from  being  informed 
against  and  punished  under. the  general  stat- 
utes relating  to  unlawful  homicides. 

It  Is  next  contended  that  the  court  erred  In 
admitting  certain  testimony.  It  appeared 
that  the  deceased  resided  near  Rathdrum,  in 
the  state  of  Idaho,  and  that  immediately  pre- 
ceding the  .time  of  her  meeting  with  the  de- 
fendant she  left  her  home  and  went  to  Spo- 
kane, where  the  defendant  resided;  that 
while  preparing  for  her  journey  she  had  a 
conversation  with  her  sister  relative  to  the 
purpose  of  her  going.  The  sister  was  exam- 
ined as  a  witness  on  behalf  of  the  state,  in 
the  course  of  which  she  was  asked  the  fol- 
lowing question:  "I  will  ask  you  if  your 
Bister,  Cora  Reinhart,  made  any  statement 
to  you,  at  the  time  she  was  in  the  act  of 


going  and  preparing  to  go  to  Spokane  from 
Rathdrum,  where  she  w^as  going,  and  her 
purpose  In  going."  This  was  objected  to  by 
the  appellant  as  lncomi)etent,  in-elevant,  and 
Immaterial.  The  court  overruled  the  objec- 
tion, and  the  witness  answered:  "She  said 
she  was  in  trouble,  and  was  going  to  Spo- 
kane to  be  treated  by  Dr.  Power."  It  is 
urged  here  that  this  testimony  was  hearsay, 
not  part  of  the  res  gestae,  and  highly  prej- 
udicial to  the  defendant  The  learned  trial 
judge  did  not  admit  the  testimony  generally, 
nor  as  part  of  the  res  gesta;  of  the  main 
transaction.  When  ruling  upon  the  objection 
he  distinctly  and  clearly  stated  in  the  pres- 
ence of  the  jury  that  it  was  competent  only  to 
explain  the  purpose  of  the  deceased  In  leav- 
ing home,  and  as  characterizing  her  act  of 
going,  and  that  be  admitted  it  as  explanatory 
of  the  nature,  character,  and  object  of  that 
act.  As  thus  limited,  we  think  the  evidence- 
was  properly  admitted.  It  was  certainly 
competent  for  the  state  to  prove  that  the  de- 
fendant left  her  home  to  go  to  Spokane,  and 
that  she  there  sought  the  defendant  and  pla- 
ced herself  under  his  treatment  The  prepa- 
ration she  made  for  going,  her  condition  of 
health  at  that  time,  and  her  conduct  and  de- 
meanor, were  likewise  matters  properly  ad- 
missible In  evidence,  as  a  part  of  the  his- 
tory of  the  case,  and  necessary  to  its  general 
understanding.  On  the  same  principle,  her 
declarations  made  at  the  time  she  was  prepar- 
ing for  the  journey  could  be  shown.  They 
were  in  the  nature  of  verbal  acts,  explanatory 
of  what  she  was  doing  and  of  her  object  and 
purpose,  and  are  part  of  the  res  gestae  of  this 
particular  part  of  the  entire  transaction.  The 
authorities  generally  hold  declarations  of  this 
character  admissible.  In  Greenl.  Ev.  S  108, 
It  is  said:  "Where  a  person  •  *  •  leaves 
his  home,  •  •  •  his  declarations,  mad& 
at  the  time  of  the  transaction,  and  expres- 
sive of  its  character,  motive,  or  object,  are 
regarded  as  'verbal  acts  indicating  a  present 
purpose  and  intention,'  and  are  therefore  ad- 
mitted in  proof  like  any  other  material  facts." 
In  the  case  of  State  v.  Dickinson,  41  Wis. 
299,  the  defendant  was  tried  for  the  crime 
of  having  murdered  Jenny  Everson  in  the 
commission  of  an  abortion.  One  Mary  Erick- 
son  was  called  as  a  witness,  and,  over  the 
objection  of  the  defendant,  was  permitted  to 
testify  to  certain  conversations  had  with  the 
deceased  immediately  preceding  the  time  the 
deceased  left  the  place  where  they  were  stop- 
ping, as  to  where  she  was  going,  and  for  what 
purpose.  In  those  conversations  the  deceas- 
ed stated  to  the  witness  that  she  (the  de- 
ceased) was  in  a  family  way,  that  she  had 
been  to  see  tlie  defendant  about  It,  that  she 
was  going  to  the  defendant  to  get  medicine 
and  syringe,  and  that  she  had  engaged  with 
the  defendant  to  return  to  his  place  on  a 
subsequent  day  for  tlie  purpose  of  having  in- 
struments used  to  get  rid  of  tlie  child.  The 
trial  court  Instructed  the  jury  that  they  might 
consider  these  declarations  as  evidence  tend- 
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Ing  to  prove  the  fact  that  the  deceased  had 
at  that  time  the  Intention  of  having  an  abor- 
tion produced  upon  her,  but  that  It  was  not 
evidence  that  the  defendant  liad  actually  pro- 
iluced  the  abortion,  or  bad  engaged  to  do  It. 
It  was  held  that  to  admit  the  evidence  with 
this  restriction  was  not  error,  the  court  say- 
ing: "The  first  inquiry  is  whether  the  dec- 
larations of  deceased  to  Mary  Erickson  were 
admissible  for  the  purpose  of  showing  her 
intention,  and  as  their  scope  and  effect  were 
restricted  by  the  court.  We  are  of  the  jopin- 
ion  that  they  were.  They  constituted  a  part 
of  the  res  gestae,  were  contemporaneous  with 
the  main  fact  under  consideration,  and  were 
so  connected  with  it  as  to  illustrate  its  char- 
acter. 1  Greenl.  Ev.  {  108.  It  was  certainly 
competent  to  prove  that  the  deceased  went  to 
the  house  of  the  defendant  at  the  time  it 
was  charged  in  the  information  the  abortion 
was  produced.  Upon  the  authorities,  her  in- 
tent or  purpose  in  going  there  might  be 
shown  by  her  declarations  then  made  or  pre- 
viously made,  because  such  declarations  be- 
came a  part  of  the  res  gestte.  For  It  is  evi- 
dent the  declarations  were  connected,  with 
the  act  of  her  going  to  the  defendant,  w'ere 
expressive  of  the  character,  motive,  or  object 
of  her  conduct,  and  they  are  to  be  regarded 
'as  verbal  acts  indicating  a  present  purpose 
or  Intention,  and  therefore  are  admitted  in 
proof  like  any  other  material  facts.' "  In 
State  ▼.  Howard,  32  Vt  380,  the  defendant 
was  indicted  for  attempting  to  procure  the 
miscarriage  of  one  Olive  Ashe,  In  conse- 
quence of  which  she  died.  On  the  trial  It 
was  shown  that  the  deceased,  in  company 
with  her  sister,  left  home  and  started  for  a 
neighboring  town,  near  where  the  respondent 
resided.  "The  government  asked  the  wit- 
ness what  was  the  purpose  of  their  thus  leav- 
ing home,  as  understood  between  them  at 
the  time  of  leaving."  The  trial  court  over- 
i-uled  the  objection  of  the  defendant  to  the 
question,  after  which  the  witness  answered: 
"I  had  some  talk  of  going  on  a  visit  before 
I  knew  she  was  going.  I  and  she  supposed 
her  to  be  pregnant,  and  she  left  Sutton  to  get 
an  abortion  procured,  as  was  understood  be- 
tween us  at  the  time  we  left."  It  was  held 
that  the  evidence  was  properly  admitted,  the 
court  saying:  "The  declarations  of  Olive 
Ashe  as  to  the  purpose  of  the  Journey  in  go- 
ing to  the  respondent's  were  properly  ad- 
mitted as  part  of  the  res  gestse.  The  mere 
act  of  going  was  equivocal.  It  might  have 
been  for  professional  advice  and  assistance. 
The  declarations  were  of  the  same  force  as 
the  act  of  going,  and  were  admissible  as  part 
of  the  act"  See,  also.  State  v.  Winner,  17 
Kan.  298;  Solander  v.  People,  2  Colo.  48; 
Cluverlus  v.  Com.,  81  Va.  787;  Thomas  v. 
State,  67  Ga.  460;  State  v.  Peffers,  80  Iowa, 
680,  46  N.  W.  662;  U.  S.  v.  Nardello,  4 
Mackey,  503;  Harris  v.  State,  96  Ala.  24,  11 
South.  255;  Tllley  v.  Com.  89  Va.  136,  15  S. 
E.  526 
The  state,  over  the  objection  of  the  de- 


fendant, was  allowed  to  Introduce  statements 
made  by  the  deceased  some  two  days  previ- 
ous to  her  death,  as  dying  declarations. 
Prior  to  the  admission  of  these  declarations 
the  wltuess  was  searchlngly  and  minutely 
examined  as  to  the  condition  of  the  deceased 
at  the  time,  and  the  circumstances  under 
which  they  were  made,  not  only  by  the 
counsel  for  the  state  and  the  defendant,  but 
by  the  trial  Judge  himself.  The  examination 
covers  many  pages  of  the  record,  and  only  a 
brief  outline  of  It  can  be  given  here.  De- 
scribing the  condition  of  the  deceased,  the 
witness  stated  that  she  was  very  weak  and 
In  great  agony;  that  she  had  no  strength, 
and  had  to  be  lifted  from  one  side  of  the 
bed  to  the  other;  that  her  "hands  felt  ter- 
ribly, •  •  *  a  clammy  feeling";  and  that 
she  never  rallied  after  the  conversation,  but 
gradually  grew  worse  until  her  death.  Tes- 
tifying as  to  the  circumstances,  the  witness 
stated  that  she  (the  witness)  had  been  for 
some  time  trying  to  get  from  the  deceased 
the  cause  of  her  Illness;  that  the  deceased 
had  previously  refused  to  tell  her,  not  only 
anything  concerning  the  cause  of  her  illness, 
but  even  her  name;  and  that  Just  preceding 
the  conversation  in  which  the  declarations 
were  made  the  deceased  called  her  to  her 
bedside,  took  hold  of  her  hands,  and  made 
the  statements.  The  witness  further  testi- 
fied: That  In  the  course  of  this  conversation 
the  deceased  said  that  she  knew  that  she 
could  not  last  long  unless  there  was  some- 
thing done  for  her;  that  she  did  not  think 
she  would  ever  be  taken  out  of  the  room 
where  she  was  lying  until  she  was  packed 
out;  that  she  could  feel  her  strength  leav- 
ing her  rapidly.  That  when  the  witness  tried 
to  encourage  her,  telling  her  that  she  must 
live  In  hopes,  the  deceased  answered  that  she 
had  lived  in  hopes  long  enough;  that  "she 
had  given  up  all  hopes."  On  being  examin- 
ed by  the  defendant's  counsel  the  witness 
further  stated  that  the  deceased  did  not  say 
that  she  "believed  she  was  going  to  die," 
or  that  "she  could  not  live  any  longer,"  or 
use  words  to  express  her  belief  of  her  ap- 
proaching death,  other  than  those  above  quot- 
ed. It  was  not  contended  that  there  was 
anything  in  the  declarations  themselves 
which  would  render  them  Inadmissible.  The 
objection  Is  that  it  was  not  shown  that  they 
were  made  while  the  declarant  was  In  ex-' 
tremls,  or  while  she  was  under  the  con- 
sciousness of  Impending  death.  The  first 
part  of  the  objection  Is  directed  against  the 
time  elapsing  between  the  making  of  the 
declarations  and  the  declarant's  death.  But, 
while  this  was  an  element  proper  and  nec- 
essary to  be  considered  in  determining  the 
admissibility  of  the  declarations.  It  was  not 
of  Itself  sufficient  to  require  their  exclusion. 
The  rule  requiring  It  to  be  shown  that  the 
declarations  were  made  while  the  declarant 
was  In  extremis  does  not  require  that  It  be 
shown  that  they  were  made  while  the  declar- 
ant was  literally  breathing  her  last.    The 
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rule  Is  satisfied  when  It  la  shown  that  the 
declarant  died  In  the  course  of  the  Illness 
from  which  she  was  suffering  at  the  time 
they  were  made,  and  that  the  illness  from 
which  she  was  suftering  was  the  direct  and 
proximate  result  of  the  original  Injury  which 
the  declarations  tend  to  illustrate.  See  the 
cases  collected  In  10  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  p.  309,  note  4.  As  to  the  second 
part  of  the  objection,  It  is  true  that  it  was 
not  shown  that  the  declarant  said.  In  so 
many  words,  that  she  believed  she  was  go- 
ing to  die,  or  that  she  could  not  lire  longer, 
but  this  was  not  necessary.  The  question 
to  be  determined  here  is,  was  the  trial  court 
Justified  In  believing,  from  the  nature  of 
the  evidence,  that  the  declarant  believed  she 
was  about  to  die,  and  was  without  hope  or 
expectation  of  recovery?  This  conclusion 
must  be  drawn  from  the  entire  statement  and 
the  conditions  surrounding  the  declarant, 
and  not  from  any  specific  words  she  may 
have  used.  Without  again  recurring  to  the 
record,  we  thinlc  the  statements  and  circum- 
stances shown  Justified  the  trial  court  In  the 
conclusion  that  the  declarant  In  this  case 
believed  she  was  about  to  die,  and  that  from 
her  all  hope  of  recovery  bad  departed.  It 
was  not  error,  therefore,  for  the  court  to 
admit  the  declaration  in  evidence. 

It  Is  next  objected  that  the  court  erred 
In  refusing  to  grant  the  appellant's  motion 
for  a  new  trial.  This  motion  was  based  on 
the  ground  of  newly-discovered  evidence. 
This  consists  of  the  statement,  shown  by 
the  affidavit  of  a  nurse,  to  the  effect  that 
the  deceased,  immediately  preceding  her 
death,  had  made  declarations  to  the  nurse 
tending  to  exonerate  the  appellant.  It  ap- 
peai:8  from  the  record  that  the  nurse  was 
employed  to  wait  upon  the  deceased  by  the 
defendant  himself;  and,  while  he  states  in 
his  affidavit  that  he  had  no  knotvledge  at  the 
time  of  the  trial  that  she  would  testify  that 
the  deceased  had  made  these  declarations, 
It  would  be  too  much  to  say  that  he  could 
not  by  reasonable  diligence,  have  discovered 
that  fact  He  was  at  all  times  prior  to  his 
conviction  at  liberty,  on  ball,  and  had  every 
opportunity  to  prepare  for  his  defense.  He 
knew  the  whereabouts  of  the  nurse,  yet  It 
appears  that  she  was  never  questioned  as 
.to  her  knowledge  concerning  the  matters 
that  would  be  subject  to  Inquiry  at  the  trial. 
This  was  not  the  exercise  of  that  reasonable 
diligence  which  the  Code  requires  as  a  pre- 
requisite to  the  granting  of  a  new  trial  on 
this  ground. 

Finally,  It  Is  urged  that  the  court  erred 
In  giving  the  Jury  the  following  Instruction: 
"When  a  physician  undertakes  to  attend  a 
sick  person,  the  law  imposes  upon  him  the 
duty  of  directing  the  sanitary  conditions  sur- 
rounding the  patient,  of  prescribing  the  prop- 
er medicines  and  the  times  and  manner  of 
taking,  and  whatever  other  appliances  and 
operations  necessary  to  the  restoration  of 
health.    As  to  the  question  whether  or  not 


the  deceased  was  improperly  treated  In  these- 
respects,  you  are  to  find  from  all  the  evi- 
dence in  the  case;  and.  If  you  have  a  rea- 
sonable doubt  from  the  evidence  as  to  wheth- 
er or  not  the  deceased  was  Improperly  treat- 
ed in  these  respects,  then  you  must  find  the 
defendant  not  guilty."  It  Is  objected  that 
this  is  not  a  correct  statement  of  the  law,  in 
that  It  virtually  tells  the  Jury  that  any  ne- 
glect or  Improper  treatment  of  the  deceased, 
if  they  found  It  to  exist,  would  be  sufficient 
to  convict  the  defendant,  while  the  law  is 
that  a  physician  Is  not  criminally  liable  un- 
less he  Is  guilty  of  gross  want  of  skill  or 
attention.  But  It  will  be  noticed  that  the 
court  did  not.  In  this  Instruction,  undertake 
to  define  the  degree  of  care  and  skill  required 
of  a  physician.  This  was  done  in  the  preced- 
ing Instruction,  and,  while  It  Is  true  that  the 
word  "gross"  was  not  used,  yet  the  Jury  were 
told  that  they  could  not  find  the  defendant 
guilty  unless  they  found  that  his  neglect 
was  willful  and  felonious.  The  charge,  as 
a  whole,  was  a  clear  and  concise  statement 
of  the  law  applicable  to  the  case,  and  cou}d 
noft  have  misled  the  Jury.  The  Judgment  is 
affirmed. 

REAVIS,   C.  J.,  and  DUNBAR  and   AN- 
DERS, JJ.,  concur. 


(24  Waab.  53) 

STATE  ex  rcl.   SPOKANE  &  B.   C.  TELE- 
PHONE &  TELEGRAPH  00.  t.  CITY 
OF  SPOKANE  et  al. 
(Supreme  (3ourt  of  Washington.    Feb.  18, 1901.) 

MUNICIPAL  CORPORATIONS  —  TELEPHONB 
LINES  — USB  OF  STREET  —  CONSTITUTIONAL 
PROVISION— OPKRATION— LEGISLATIVE  REG- 
ULATION— NECESSITY— AUTHORITY  OF  CITY 
COUNCIL  —  REFUSAL  TO  CONSENT  —  BXCLU- 
SIVE  PRIVILEGES. 

1.  Const,  art.  1,  S  12,  provides  that  no  law 
shall  be  passed,  granting  privileges  or  immam- 
ties  to  any  other  than  a  municipal  corporation, 
which  on  the  same  terms  shall  not  equally  be- 
long to  all  corporations.  Ballinger's  Ann. 
Codes  &  St.  §  739,  par.  7,  vests  in  cities  of  the 
first  class  the  power  to  authorize  or  prohibit 
the  use  of  electrldtjr  on  thar  streets,  and  to 
prescribe  the  conditions  on  which  electricity 
may  be  used.  The  streets  of  a  city  of  the 
first  class  were  in  use  by  a  telephone  company, 
but  the  franchise  did  not  provide  for  their  ex- 
dnsive  nse.  Ibe  city  council  refused  a  second 
telephone  company  the  privilege  of  using  its 
streets  for  erection  of  wires,  and  it  applied  for 
mandamus  to  compel  such  consent,  and  con- 
tended that  the  city's  refusal  was  equivalent  to 
granting  the  first  company  an  exclusive  privi- 
lege, in  violation  of  the  constitution.  Beld, 
that  the  question  of  the  city's  power  to  grant 
exclusive  privileges  was  not  involved,  as  the 
city  had  not  attempted  to  grant  such  a  privi- 
lege, and  had  the  right,  under  the  statute,  to 
refuse  the  use  of  its  streets  to  relator. 

2.  Const  art.  12,  g  19,  providing  that  any 
corporation  shall  have  the  right  to  construct 
telephone  lines  within  the  state,  and  that  all 
sucli  companies  are  common  carriers  and  shall 
have  the  right  of  eminent  domain,  and  that  the 
legislature  shall  provide  reasonable  regulations 
to  give  effect  to  the  section,  is  not  self-oper- 
ative, and  hence,  in  the  absence  of  legislative 
regulation,  does  not  confer  on  telephone  com- 
panies the  right  to  u:ie  the  streets  of  a  city. 
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3.  Ballinger's  Ann.  Codes  &  St.  §  4369,  au- 
thorizea  the  construction  of  all  necessary  tele- 
phone lines  for  public  service  along  and  on  any 
public  street  or  highway,  but  provides  that, 
where  the  right  of  way  is  within  the  corporate 
limits  of  a  city,  the  consent  of  the  city  council 
shall  be  obtained  before  the  line  can  be  erected. 
Held,  that  a  city  has  power  to  refuse  to  allow  a 
telephone  company  to  use  its  streets,  and  that 
its  authority  is  not  limited  to  a  reasonable  reg- 
ulation of  the  method  of  using  streets  for  such 
purposes;  the  power  to  refuse  being  correlative 
to  the  power  to  consent. 

Appeal  from  superior  court,  Spokane  coun- 
ty; WlUiatD  B.  Richardson,  Judge. 

Mandamus  by  tbe  state,  on  relation  of  the 
Spokane  &  British  Columbia  Telephone  & 
Telegraph  Company,  against  the  city  of  Spo- 
kane and  others,  to  compel  the  respondents 
to  consent  to  the  use  of  the  streets  of  the 
city  of  Spokane  by  relator  lor  the  erection  of 
telephone  lines.  From  a  Judgment  quash- 
ing the  writ  and  dismissing  the  case,  relator 
appeals.    Affirmed. 

Stoll  &  Macdonald,  Henley,  Kellam  &  Lind- 
sley,  and  W.  8.  Dawson,  for  appellant  Fred 
M.  Dudley,  for  respondents. 

REAVIS,  C.  J.  The  appellant  (plaintiff)  Is 
a  corporation  created  under  the  laws  of  the 
state  for  tbe  purpose  of  constructing  and 
operating  a  telephone  line  and  system  within 
this  state  between  tbe  Canadian  boundary 
on  tbe  north  and  the  city  of  Spokane  on  tne 
south.  It  made  application  to  the  city  of 
Spokane  for  the  city's  consent  to  erect  Iti^ 
telephone  poles  and  construct  its  wires 
through  the  streets  of  the  city.  In  its  appli- 
cation It  offered  to  submit  to  such  reasonable 
rules  and  regulations  as  might  be  imposed 
by  the  city.  Upon  consideration  of  the  appli- 
cation by  the  city  council,  such  consent  was 
refused.  Appellant  thereafter  instituted  pro- 
ceedings in  tbe  nature  of  mandamus  to  com- 
pel the  city  to  give  its  consent  to  the  con- 
struction and  operation  of  appellant's  tele- 
phone system,  and  that  the  city  be  required 
to  prescribe  reasonable  rules  and  regulations 
therefor.  The  affidavit  upon  which  the  appli- 
cation was  based  states  that  appellant  was 
willing  to  abide  by  and  conform  to  any  rea- 
sonable rules  and  regulations  imposed  by  the 
city;  that  It  bad  built  and  was  operating 
and  maintaining  a  system  of  telephones  be- 
tween the  town  of  Northport  and  the  city  of 
Spokane,  a  branch  line  from  the  town  of 
Meyers  Falls  to  the  town  of  Republic,  and 
another  line  from  Bossburg  to  the  boundary 
line  between  the  United  States  and  Canada, 
connecting  with  towns  in  the  province  of 
British  Columbia;  that  it  was  under  contrac- 
tual relations  with  another  company  owning 
and  operating  telephones  In  the  province  of 
British  Columbia  by  which  It  was  required  to 
deliver  the  messages  of  the  foreign  company 
within  this  state,  and  especially  within  the 
city  of  Spokane;  that  In  1806  it  had  entered 
into  a  contract  with  the  Inland  Telephone  ft 
Telegraph  Exchange,  in  the  city  of  Spokane, 
owning  and  operating  lines  of  telephone  in 


Idaho,  Oregon,  California,  and  elsewhere  in 
this  state;  that  under  the  terms  of  such  con- 
tract the  wires  of  appellant  were  connected 
with  the  central  office  of  the  Inland  Tele- 
phone &  Telegraph  Company  in  the  city  of 
Spokane,  and,  as  occasion  required,  were  con- 
nected with  the  system  of  the  Inland  Tele- 
phone Company  and  the  telephones  of  its 
numerous  subscribers  in  the  city  of  Spokane; 
that,  by  reason  of  such  contract,  appellant 
had  procured  a  large  and  lucrative  business, 
which  produced  an  income  of  many  thousand 
dollars  per  month,  and  was  rapidly  increas- 
ing; that  in  June,  1S99,  the  Inland  Telephone 
Company  terminated  Its  contract  with  appel- 
lant and  severed  Its  lines  from  Its  office,  ren- 
dering impossible  any  communication  from 
appellant's  lines  to  those  of  the  Inland  Com- 
pany, and  making  communication  impossible 
between  t^e  customers  and  patrons  of  appel- 
lant and  persons  having  telephones  in  offices 
or  residences  In  the  city  of  Spokane;  and  that, 
to  enable  appellant  to  properly  transact  its 
business  and  give  proper  service  to  the  public 
as  a  common  carrier,  It  became  necessary  for 
appellant  to  establish  an  exchange  at  the 
city  of  Spokane.  An  alternative  writ  of  man- 
damus was  Issued  from  the  superior  court. 
The  respondent  city  api>eared  and  demurred 
to  the  writ,  and  moved  that  the  same  be 
quashed.    The  demurrer  was  sustained. 

Pertinent  to  tbe  Issues  involved  in  the  con- 
troversy are  the  following  provisions  of  the 
Gonstltutloti  of  Washington:  "No  law  shall 
be  passed  granting  to  any  citizen,  class  of 
citizens,  or  corporation,  other  than  municipal 
privileges  or  immunities  which,  upon  the 
same  terms,  shall  not  equally  belong  to  all 
citizens  or  corporations."  Article  1,  {  12. 
"Any  association  or  corporation,  or  the  les- 
sees or  managers  thereof,  organized  for  the 
purpose,  or  any  individual,  shall  have  the 
right  to  construct  and  maintain  lines  of  tele- 
graph and  telephone  within  this  state,  and 
said  companies  shall  receive  and  transmit 
each  other's  messages  without  delay  or  dis- 
crimination, and  all  of  such  companies  are 
hereby  declared  to  be  common  carriers  and 
subject  to  legislative  control.  Railroad  cor- 
porations organized  or  doing  business  in  this 
state  shall  allow  telegraph  and  telephone  cor- 
porations and  companies  to  construct  and 
maintain  telegraph  lines  on  and  along  the 
rights-of-way  of  such  railroads  and  railroad 
companies,  and  no  railroad  corporation  or- 
ganized or  doing  business  in  this  state  shall 
allow  any  telegraph  corporation  or  company 
any  facilities,  privileges,  or  rates  for  trans- 
portation of  men  or  material  or  for  repairing 
tbeir  lines  hot  allowed  to  all  telegraph  com- 
panies. The  right  of  eminent  domain  is  here- 
by extended  to  all  telegraph  and  telephone 
companies.  The  legislature  shall,  by  general 
law  of  uniform  operation,  provide  reasonable 
regulations  to  give  effect  to  this  section." 
Article  12,  {  19.  Paragraph  7,  {  739,  Ballin- 
ger's Ann.  Codes  &  St.,  vests  cities  of  the 
first  class,  of  which  respondent  Is  one,  with 
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power  "to  lay  out,  establish,  open,  alter, 
"Widen,  extend,  grade,  pave,  plank,  establish 
grades,  or  otherwise  Improve  streets,  alleys, 
aveniU'S,  sidewalks,  wharves,  parks,  and  oth- 
er public  grounds,  and  to  regulate  and  control 
the  use  thereof,  and  to  vacate  th«  same,  and 
to  authorize  or  prohibit  the  use  of  electricity 
at,  In,  or  upon  any  of  said  streets,  or  for 
other  purposes,  and  to  prescribe  the  terms  and 
conditions  upon  which  the  same  may  be  so 
used,  and  to  regulate  the  use  thereof."  Sec- 
tion 4369,  Id.,  provides:  "Any  telegraph  or 
telephone  corporation  or  company,  or  the  les- 
sees thereof,  doing  business  In  this  state,  shall 
have  the  right  to  construct  and  maintain  all 
necessary  lines  of  telegraph  or  telephone  for 
public  traffic  along  and  upon  any  public  road, 
street,  or  highway,  along  or  across  the  right- 
of-way  of  any  railroad  corporation,  and  may 
erect  poles,  piers,  or  abutments  for  support- 
ing the  insulators,  wires  and  any  other  neces- 
sary fixtures  of  their  lines.  In  such  manner 
and  at  such  points  as  not  to  Incommode  the 
public  use  of  the  railroad  or  highway,  or  In- 
terrupt the  navigation  of  the  waters:  pro- 
vided, that  when  the  right-of-way  of  such 
corporation  has  not  been  acquired  by  or 
through  any  grant  or  donation  from  the  Unit- 
ed States,  or  this  state,  any  county,  city  or 
town  therein,  then  the  right  to  construct  and 
maintain  such  lines  shall  be  secured  only  by 
the  exercise  of  the  right  of  eminent  domain, 
as  provided  by  law:  provided  further,  that 
where  the  right-of-way,  as  herein  contemplat- 
ed. Is  within  the  corporate  limits  of  any  in- 
corporated city,  the  consent  of  the  city  coun- 
cil thereof  shall  be  first  obtained  before  such 
telegraph  or  telephone  lines  can  be  erected 
thereon." 

1.  The  issue  involved  Is  succinctly  stated 
by  counsel  for  appellant:  "Has  the  city 
council  the  power  to  refuse  the  use  of  its 
streets  to  a  corporation  competent  and  quali- 
fied to  erect  a  telephone  excliange  within  the 
■city?"  Counsel  have  first  addressed  them- 
selves to  constitutional  rights,  and  maintain 
that  section  12,  art.  1,  of  the  constitution,  su- 
pra, inhibits  municipalities  from  granting  ex- 
clusive franchises,  and  that,  as  such  fran- 
chise has  been  granted  to  one  telephone  com- 
pany by  the  city,  the  refusal  to  grant  another 
to  appellant  in  fact  constitutes  the  first  grant 
an  exclusive  one;  and  well-considered  au- 
thority is  cited  to  sustain  the  principle  that 
neither  the  city  nor  the  legislature  may  grant 
exclusive  privileges.  Among  them  are  Nor- 
wich Gaslight  Co.  v.  Norwich  City  Gas  Oo., 
25  Conn.  18;  Attorney  General  v.  Cincinnati 
Gaslight  &  Coke  Co.,  18  Ohio  St  2C2.  The 
argument  against  the  power  to  grant  an  ex- 
clusive privilege  is  sound,  and  is  fully  sus- 
tained in  the  rule  announced  by  this  court  in 
North  Springs  Water  Co.  v.  City  of  Tacoma, 
21  Wash.  517,  58  Pac.  773.  But  the  question 
of  the  power  to  grant  an  exclusive  privilege 
cannot  arise  here.  If  the  city  had  attempt- 
-ed  to  grant  such  privileges  to  a  telephone 
company,  so  as  to  disable  itself  from  consent- 


ing to  the  construction  of  another  telephone 
system  through  its  streets,  such  attempt 
would  be  void  and  beyond  its  power.  The 
city  cannot  by  ordinance  or  contract  disable 
itself  to  consent  to  the  erection  of  telephone 
lines  upon  its  streets.  The  volition  to  con- 
sent or  refuse  Is  one  of  the  powers  vested  by 
the  legislature  in  cities  of  the  first  class,  and 
this  continuing  power  cannot  be  devested 
without  the  sanction  of  the  legislature.  The 
legislature,  within  constitutional  limitations, 
has  sovereign  control  of  the  streets  and  high- 
ways of  the  state  and  the  cities.  The  pri- 
mary purpose  for  which  highways  and  street) 
are  established  and  maintained  is  for  ttte 
convenience  of  public  travel  The  use  of 
such  highways  and  streets  for  water  mains, 
gas  pipes,  telephone  and  telegraph  lines  Is 
secondary  and  subordinate  to  the  primary 
use  for  travel,  and  such  secondary  nse  is 
permissible  only  when  not  inconsistent  with 
the  primary  object  of  the  establishment  of 
such  ways.  Cincinnati  Inclined-Phine  Ry. 
Co.  V.  City  &  Suburban  Tel.  Ass'n  (Ohio)  27 
N.  E.  800;  Hudson  River  TeL  Co.  t.  Water- 
vUet  Turnpike  &  R.  Go.  (N.  Y.)  32  N.  E.  US: 
Halsey  r.  Railway  Co.  (N.  J.  Oh.)  20  AtL  STiS. 
It  would  seem  that,  within  the  fundam;ntal 
limitations  mentioned,  the  legislative  control 
of  ways  and  streets  for  the  secondary  use  is 
absolute,  and  that  the  legislative  discretion 
in  this  regard  is  not  subject  to  Judicial  In- 
tervention. That  the  legislature  may  dele- 
gate to  municipalities  such  powers  and  act 
through  their  instrumentality  is  unquestion- 
ed. 2  DIU.  Mun.  Corp.  (3d  Ed.)  H  705,  734: 
Pacific  R.  Co.  V.  Caty  of  Leavenworth,  18 
Fed.  Cas.  953  (No.  10,649).  ,  The  city  streets 
are  limited  In  dimension.  It  is  apparent  that 
the  secondary  uses  of  the  streets  are  physi- 
cally restricted.  When  such  limit  is  ap- 
proached or  reached  must  be  determined  by 
some  competent  authority.  The  inconven- 
ience, too,  of  the  obstruction  of  the  streets 
for  any  secondary  uses,  and  also  the  break- 
ing up  of  the  solid  surface,  which  is  frequent- 
ly of  stone  and  other  expensive  material,  all 
suggest  the  propriety  of  the  control  of  such 
uses  In  the  discretion  of  the  municipality.  It 
is  further  urged  that  section  19,  art  12,  of 
the  constitution  declares  the  right  of  any 
corporation  or  individual  to  construct  and 
maintain  lines  of  telegraph  and  telephone 
within  the  state,  and  that  such  lines  are 
declared  to  be  common  carriers,  and  the 
right  of  eminent  domain  was  extended  to 
them.  It  may  be  observed  that,  in  the  ab- 
sence of  such  constitutional  provision,  tele- 
graph and  telephone  companies  could  derive 
such  rights  from  the  legislature,  and  it  may 
also  be  seen  that  the  same  section  Imposes 
tlie  duty  on  the  legislature  to  provide  by  gen- 
eral law  reasonable  regulations  to  give  ef- 
fect to  the  section.  The  Important  feature 
of  the  section  seems  to  be  the  duty  imposed 
on  the  right  of  way  of  railroad  corporations. 
The  section  of  the  constitution,  however,  is 
not  self-operative,   but  requires  the  action 
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of  the  legislature  to  give  it  effect.  There 
is  no  prescription  of  rights  referable  to  the 
roads,  highways,  and  streets  of  the  state. 
The  obvious  construction  of  this  provision  Is 
that  all  such  rights  were  left  to  the  discre- 
tion of  the  legislature.  The  only  right  ab- 
solutely declared  is  to  maintain  lines  of  tele- 
graph and  telephone  within  the  state. 

2.  It  may  be  observed,  then,  that  section 
4309,  Ballinger's  Ann.  Cknles  &  St,  is  pur- 
suant to  the  constitutional  declaration  upon 
the  subject  of  telegraphs  and  telephones. 
The  statute  authorizes  the  construction  and 
maintenance  of  all  necessary  lines  of  tele- 
graph and  telephone  for  public  service  along 
and  upon  any  public  road,  street,  or  highway. 
But  when  the  right  of  way  has  not  been  ac- 
quired by  grant  or  donation  from  the  United 
States  or  the  state,  or  any  county,  city,  or 
town,  the  right  must  be  secured  by  the  ex- 
ercise of  eminent  domain;  and  it  is  fur- 
ther declared  "that  where  the  right-of-way, 
as  herein  contemplated,  is  within  the  cor- 
porate limits  of  any  incorporated  city,  the 
consent  of  the  city  council  thereof  shall  be 
first  obtained  before  such  telegraph  or  tele- 
phone line  can  be  erected  thereon."  The 
contention  of  counsel  for  appellant  that  the 
statute  limits  the  authority  of  the  city  coun- 
cil to  reasonable  and  proper  regulations,  and 
to  prescribing  the  method  in  which  telegraph 
and  telephone  companies  shall  construct  and 
operate  their  lines,  cannot  be  conceded.  As 
has  been  seen,  by  another  statute,  the  au- 
thority to  regulate  and  of  complete  control  of 
such  lines  has  been  given.  The  power  to 
refuse  Is  correlative  with  the  power  to  con- 
sent, and  such  power  is  plainly  authorized  by 
the  statute.  The  first  clause  of  the  section 
grants  the  easement  along  any  public  road, 
street,  or  highway,  and  across  the  right  of 
way  of  any  railroad  corporation,  in  such 
manner  as  not  to  Incommode  the  public  use 
of  the  railway  or  highway.  This  provision 
reserves  the  necessary  power  of  police  reg- 
ulation everywhere  in  the  state,  and  it  has 
been  seen  that  the  same  power  to  regulate 
and  control  the  use  of  the  street  was  in  apt 
terms  conferred  upon  cities  of  the  first  class. 
The  authorities  cited  by  appellant  in  Inhab- 
itants of  Summit  Tp.  V.  New  York  &  N.  J. 
Tel.  Co.  (N.  J.  Ch.)  41  Atl.  146,  and  Atlantic 
City  Waterworks  v.  Consumers'  Water  Oo. 
(N.  J.  Cb.)  15  Atl.  .583,  construe  different 
grants  of  power  and  upon  different  states  of 
fact  from  those  appearing  in  the  case  at  bar 
and  under  our  statute.  In  addition  to  the 
reasons  suggested  heretofore  for  imposing 
the  powers  and  duties  upon  municipalities  to 
control  the  streets.  It  is  pertinent  to  refer  to 
the  long  usage  in  this  country  for  vesting 
such  authority  In  municipalities.  Such  usage 
Is  historical,  and  la  expressed  in  many  stat- 
utes In  the  different  states  and  in  the  mother 
country.  The  people  of  a  municipality,  who 
incur  and  pay  the  expenses  for  the  construc- 
tion and  maintenance  of  their  streets,  and 
who  largely  use  them,  are  usually  most  cap- 


able of  exercising  discretion  in  the  secondary 
and  subordinate  purposes  for  which  their 
streets  shall  be  used.  A  recent  case  from 
the  circuit  court  of  appeals  of  the  Fourth 
circuit  (Southern  Bell  Telephone  &  Telegraph 
•Co.  V.  Caty  of  Richmond,  103  Fed.  31),  in 
which  the  statute  of  the  state  of  Virginia 
upon  the  particular  controversy  involved  Is- 
substantlally  the  same  as  our  statute,  is  very 
much  In  point  here.  Under  the  Virginia  stat- 
ute the  power  of  the  city  council  to  with- 
hold consent  or  attach  any  conditions  there- 
to was  fully  sustained.  The  Judgment  is  af- 
firmed. 

DUXBAU  and  AM5ERS,  JJ.,  concur. 


(24  Wash.  1) 

FIDELITT  NAT.  BANK  OF  SPOKANE  v. 

HENLEY  et  al. 

(Supreme  Court  of  Washington.    Jan.  14,  1901.) 

MONEY  RECEIVED  —  ACTION  —  CONTRACT— AS- 
SIGNMENTS —  BREACH  —  COMPLETION  BY 
SURETIES— PAYMENT  TO  SURETIES— RECOV- 
ERY BY  ASSIGNEE. 

A  contractor  agreed  to  erect  government 
bnildings,  authorizing  the  government  to  retain 
20  pel  cent,  of  the  payments  to  become  due 
until  the  completion  and  acceptance  of  the 
work.  With  the  consent  of  the  officer  in  charge 
of  the  work,  he  as.signed  the  money  due  or  to 
become  due  under  the  contract  to  plaintiff,  who 
advanced  money  used  in  the  construction  of 
the  buildings,  and  aflirwards  failed  to  comply 
with  the  contract,  the  20  per  cent,  unpaid  there- 
on being  in  possession  of  the  United  States. 
Defendants,  who  were  sureties  on  the  bond  to 
secure  performance  of  the  contract,  completed 
the  work,  after  notice  of  the  assignment  of  the 
money  to  plaintiff,  and  received  the  same  from 
the  iJnited  States.  Held,  in  an  action  to  recov- 
er such  money,  that  it  was  error  to  overrule 
plaintiff's  demurrer  to  defendants'  answer,  set- 
ting up  as  a  defense  that  as  sureties  they  took 
the  contract  off  the  principal's  hands,  and  the- 
United  States  promised  to  pay  them  the  20- 
per  cent,  held  back,  since  plaintiff  was  entitled 
to  recover  the  money. 

Appeal  from  superior  court,  Spokane  coun- 
ty; William  E.  Richardson,  Judge. 

Action  by  the  Fidelity  National  Bank  of 
Spokane  against  D.  W.  Henley  and  another 
to  recover  money  which  had  been  assigned 
to  plaintiff,  but  paid  to  defendants.  From  a 
Judgment  against  plaintiff  for  costs,  on  its 
refusal  to  plead  further  after  the  overruling  of 
its  demurrer  to  defendants'  answer,  plaintiff 
apx)eal8.    Reversed. 

Happy  &  HIndman,  for  appellant.  Henley. 
Kellam  &  Llndsley  and  A.  G.  Avery,  for  re- 
spondents. 

DUNBAR,  J.  On  July  1,  1897,  the  United 
States  entered  into  a  contract  with  one  N.  B. 
Rundle  to  construct  buildings  at  the  army 
post  near  Spokane,  and  In  said  contract  it  was 
provided,  among  other  things,  that  payments 
upon  the  same  were  to  be  made  from  time 
to  time  as  the  work  progressed,  and  that 
from  all  payments  20  per  cent,  was  to  be  re- 
tained until  the  completion  of  the  work  and 
the  acceptance  of  the  same  by  the  govern- 
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ment  At  the  time  of  making  tliis  contract. 
Rundle,  aa  prlnotpal,  and  respondents  herein, 
as  sureties,  subsequently  to  the  execution  of 
the  contract,  executed  a  bond  for  the  faith- 
ful performance  of  the  contract  by  Rundle. 
In  consideration  of  the  advancement  of  men-' 
ey  by  the  appellant  to  enable  Rundle  to  com- 
ply with  such  contrajCt,  Rundle  executed  and 
delivered  to  appellant  a  written  assignment 
of  the  money  due  or  to  become  due  from  the 
United  States  for  the  construction  of  the  said 
buildings,  and  authorized  and  empowered  it 
to  collect,  receive,  and  receipt  for  said  mon- 
eys. The  assistant  quartermaster  of  the 
United  States  ia  charge  of  the  construction  of 
said  work  was  at  once  notified  of  this  as- 
signment, and  consented  thereto.  Relying 
upon  this  assignment,  appellant  advanced  to 
Rundle  something  over  $47,000,  only  about 
124,000  of  which  has  been  paid.  The  money 
advanced  went  to  pay  for  material  and  labor 
which  were  used  in  the  construction  of  the 
building.  On  the  13th  day  of  August,  1898, 
there  was  In  the  hands  of  the  United  States 
$6,186.40,  which  had  been  earned  by  Rundle. 
and  which  was  held  back  by  the  govemnieut 
under  the  terms  of  the  contract  At  said 
date,  Rundle  falling  to  comply  with  the  con- 
ditions of  said  contract,  the  respondents,  as 
sureties,  took  up  the  work  where  Rundle  left 
ofT,  and  completed  the  same,  -having,  before 
they  commenced  work,  been  notified  by  the 
appellant  of  the  assignment  to  It  of  the  20 
per  cent  held  back  by  the  government  They 
thereafter,  however,  received  the  same  from 
the  United  States,  and  refused  to  pay  It  over 
to  the  appellant  upon  demand.  Action  was 
brought  against  the  respondents  by  this  ap- 
pellant, on  February  23,  1800,  for  said  sum 
of  money,  and  the  matters  and  things  before 
enumerated  constituted  the  Important  part  of 
the  complaint  Respondents  answered,  and 
as  a  separate  defense  alleged  the  fact  to  be 
that  they  were  sureties  on  the  bond  of  Run- 
dle. and  that  when  be  made  his  default 
they,  as  sureties,  took  the  contract  off  his 
hands,  and  completed  the  same,  and  that  the 
United  States  promised  to  pay  to  them  the 
20  per  cent  held  back.  To  this  further  an- 
swer  a  demurrer  was  interposed,  on  the 
ground  that  the  same  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  defense  to 
plalntifTs  action,  which  demurrer  was  over- 
ruled and  exceptions  taken.  Appellant  refus- 
ing to  plead  further,  Judgment  for  costs  was 
entered  against  It  from  which  Judgment  this 
appeal  Is  taken. 

This  case  Involves  the  determination  of  the 
question  whether  or  not  at  the  time  of  mak- 
ing this  assignment  Rundle  had  such  an  In- 
terest in  the  fund  to  be  so  held  back  by  the 
government  that  be  could  assign  the  same  to 
the  appellant  and  vest  the  appellant  with 
the  title  to  said  fund,  and  whether  an  ac- 
tion would  lie  against  the  respondents  by  the 
appellant  for  the  recovery  of  such  money. 
We  think  these  questions  must  be  answered 
in  the  afBrmative.    There  are  some  cases. 


the  most  of  which  are  early  ones,  holding 
that  where  two  claimants  for  the  same  service 
apply  for  payment  to  the  party  bound  to  pay, 
and  one  of  them  is  recognized  as  having  a 
Just  claim,  and  is  paid  to  the  exclusion  of  the 
other,  who  was  in  fact  the  one  entitled,  the 
party  thus  excluded  derives  no  title,  against 
the  party  receiving  payment  to  the  money 
paid,  and  that  there  is  no  such  privity  be- 
tween the  parties  as  will  enable  the  party  en- 
titled to  the  money  to  maintain  on  action  for 
the  samo  against  the  party  receiving  it  This 
doctrine  was  announced  in  Patrick  v.  Met- 
calf.  37  N.  T.  332,  and  was  for  a  time  fol- 
lowed by  the  courts  of  New  York  and  some 
few  other  states,  though  in  that  case  we 
think  there  was  a  futile  effort  made  to  dis- 
tinguish the  case  of  Bradley  r.  Root  5 
Paige,  632.  There  the  holder  of  the  mail 
contract  from  the  post-office  department  as- 
signed it  to  the  complainant  who  took  upon 
himself  the  duty  of  carrying  the  mall  accord- 
ing to  the  contract  during  It?  continuance, 
and  was  to  receive  therefor  all  the  moneys 
which  should  become  payable  under  the  con- 
tract according  to  the  terms  thereof.  No 
notice  of  this  assignment  was  given  to  the 
postmaster  general.  Afterwards  the  assign- 
or, who  was  insolvent  gave  the  defendant  an 
order  upon  the  postmaster  general  for  the 
moneys  which  might  become  payable  on  the 
contract  to  indemnify  him  against  a  respon- 
sibility which  he  had  incurred  as  Indorser 
for  the  assignor.  The  defendant  took  the  or- 
der, having  notice  of  the  assignment  After 
the  moneys  had  been  earned  by  the  complain- 
ant under  the  contract  the  defendant  pre- 
sented his  order  to  the  postmaster  general, 
and  received  tliereon  $430.  It  was  held  by 
the  chancellor  that  he  M'as  equitably  bound 
to  pay  It  over  to  the  complainant  The  later 
New  York  cases,  however,  have  been  inclined 
to  abandon  the  doctrine  of  Patrick  v.  Mat- 
calf,  supra,  and  go  back  to  the  rule  announ- 
ced In  Bradley  ▼.  Root  supra.  In  Roberts 
T.  Ely,  113  N.  r.  128,  20  N.  E.  606,  the  court, 
in  commenting  upon  this  question,  said:  "As- 
suming that  the  plaintiff  is  right  in  his 
construction  of  the  facts,  the  case  falls  within 
the  familiar  doctrine  that  money  In  the  hands 
of  one  person,  to  which  another  is  equitably 
entitled,  may  be  recovered  in  a  common-law 
action  by  the  equitable  owner  upon  an  im- 
plied ptomlse  arising  from  the  duty  of  the 
person  In  possession  to  account  for  and  pay 
over  the  same  to  the  person  beneficially  en- 
titled. The  action  for  money  had  and  re- 
ceived to  the  use  of  another  is  the  form  in 
which  courts  of  common  law  enforce  the 
equitable  obligation.  The  scope  of  this  rem- 
edy has  been  gradually  extended  to  embrace 
many  cases  which  were  originally  cognizable 
only  in  courts  of  equity.  Whenever  one  per- 
son has  In  his  possession  money  which  he 
cannot  conscientiously  retain  from  another, 
the  latter  may  recover  It  In  this  form  of  ac- 
tion, subject  to  the  restriction  that  the  mode 
of  trial  and  the  relief  which  can  be  given  in 
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a  legal  action  are  adapted  to  the  exigencies 
of  the  particular  case,  and  that  the  transac- 
tion Is  capable  of  adjustment  by  that  pro- 
cedure, trithout  prejudice  to  the  Interests  of 
third  peTBona.  No  privity  of  contract  be- 
tween the  parties  Is  required,  except  that 
which  results  from  the  circumstances.  The 
right  on  the  one  side  and  the  correlative  duty 
on  the  other  create  the  necessary  privity,  and 
justify  the  Implication  of  a  promise  by  the 
defendant  to  do  that  which  justice  and  equity 
require."  See,  also,  Hathaway  v.  Town  of 
Cinclnnatus,  62  N.  Y.  434,  and  In  re  Le 
Blanc,  14  Hun,  8.  In  Moore  v.  Shields,  121 
Ind.  267,  23  N.  B.  89,  it  was  held  that.  In  an 
action  for  money  had  and  received,  there 
need  be  proved  no  privity  of  contract  other 
than  such  as  arises  out  of  the  fact  that  the 
defendant  has  received  the  plaintiff's  money 
under,  circumstances  which  make  It  against 
conscience  that  he  should  retain  It  In  Allen 
V.  Stenger,  74  111.  119,  It  was  said:  "Assump- 
Bit  always  Ues  to  recover  money  due  on  sim- 
ple contract;  and  this  kind  of  equitable  ac- 
tion to  recover  back  money  which  ought  not 
in  justice  to  be  kept  is  very  beneficial,  and 
therefore  much  encouraged.  It  lies  only  for 
money  which,  ex  tequo  et  bono,  the  defendant 
ought  to  refund.  When,  therefore,  according 
to  this  rule,  one  person  obtains  the  money 
of  another,  which  It  is  Inequitable  or  unjust 
for  him  to  retain,  the  person  entitled  to  It 
may  maintain  an  action  for  money  had  and 
received  for  its  recovery;  and  It  is  not  neces- 
sary that  there  should  be  an  express  promise, 
as  the  law  Implies  a  promise.  The  scope  of 
the  action  has  been  enlarged  until  It  embraces 
a  great  variety  of  cases,  the  usual  test  being, 
does  the  money,  in  justice,  belong  to  the  plain- 
tiff, and  has  the  defendant  received  the  mon- 
ey, and  should  he.  In  justice  and  right,  re- 
turn It  to  plaintiff?  These  facta  create  a 
privity,  and  the  law  implies  the  promise  to 
pay."  This  doctrine  la  sustained  by  Wilson 
V.  Turner  (111.  Sup.)  45  N.  E.  820;  Belden  v. 
Perkins,  7S  111.  440;  Bank  v.  Bobinson  (Kan. 
Sup.)  53  Pac.  762;  and  a  multitude  of  other 
cases. 

Outside  of  other  authority,  however,  the 
question  has  been  decided  by  this  court  In 
Soderberg  v.  King  Co.,  15  Wash.  194,  43 
Pac.  785,  33  L.  B.  A.  670,  where  it  was  held 
that  assumpsit  would  lie  against  the  county 
for  the  recovery  of  sums  Charged  by  the 
sheriff  as  commissions  upon  foreclosure 
sales,  and  by  him  mistakenly  paid  into  the 
treasury,  when  such  sums  constitute  a  sur- 
plus In  his  hands  to  which  the  judgment 
debtor  is  entitled.  In  that  case  we  cited 
Plmental  v.  City  of  San  Francisco,  21  Cal. 
852;  Bank  of  the  Metropolis  v.  First  Nat 
Bank  of  Jersey  City  (C.  C.)  19  Fe4.  301; 
Bayne  v.  U.  S.,  93  U.  S.  642,  23  L.  Ed.  997; 
State  V.  VlUage  of  St  Johnsbury,  59  Vt 
332,  10  Atl.  531;  Attorney  General  v.  Perry, 
2  Comyn,  481;  Haebler  v.  Myers,  132  N.  Y. 
363,  30  N.  E.  963,  15  L.  R.  A.  588;  U.  S.  v. 
State  Bank,  96  U.  S.  30,  24  L.  Ed.  647;  Crls- 
63P.-71 


■Wen  V.  Whitney,  13  Ind.  App.  67,  41  N.  B. 
78;  Board  v.  Robinson  (N.  M.)  34  Pac.  295; 
Brand  v.  Williams,  29  Minn.  238,  13  N.  W. 
42;  Knapp  v.  Hobbs,  50  N.  H.  476.  We 
think  there  can  be  no  question  but  that  the 
assignment  In  this  case  Is  supported  by  al- 
most universal  authority.  See  Manufactur- 
ing Co.  V.  Marsh,  91  Pa.  St  96;  Hawley  v. 
Bristol,  39  Conn.  26. 

Again,  it  must  not  be  forgotten  that  the 
respondents  were  sureties  of  Bundle,  the  de- 
faulting contractor.  It  will  not  be  claimed 
that  Bundle  would  have  had  a  defense  to 
this  action  if  he  had  succeeded  In  obtain- 
ing the  money  from  the  United  States  after 
having  made  an  assignment  of  the  funds 
to  the  bank.  We  think  the  sureties  stand 
in  no  better  position  than  the  principal.  It 
was  doubtless  upon  the  strength  of  the  bond 
furnished  that  the  bank  advanced  the  money 
to  Bundle  for  the  purpose  of  carrying  out 
his  contract,  and  when  the  sureties  took  up 
the  work  that  Rundle  had  abandoned,  and 
carried  it  forward  to  completion,  they  sim- 
ply placed  themselves  in  the  position  which 
Rundle  had  occupied,  aided  in  this  endeavor 
by  the  money  which  Rundle  had  obtained 
from  the  bank,  and  which  had  been  expend- 
ed in  performing  the  contract  We  think 
the  court  erred  in  overruling  the  demurrer 
to  the  respondents'  defense,  and  the  judg- 
ment will  therefore  be  revMsed,  and  the 
cause  remanded,  with  Instruction  to  sustain 
said  demurrer. 

REAVIS,  O.  J.,  and  ANDERS  and  FUL- 
LERTON.  JJ.,  concur. 


(24  Wash.  19) 
JOHNSTON  V.  McCABT  jet  nx. 
(Supreme  Court  of  Washington.    Feb.  7,  1901.) 
REPLEVIN— EVIDENCE— BURDEN    OP     PROOF- 
WRITTEN  CONTRACTS-CONTEMPORANE- 
OUS  ORAL  AGREEMENT. 

1.  Where  a  question  of  fact  was  properly  sub- 
mitted to  the  jury,  the  appellate  court  will  not 
set  aside  the  finding,  there  being  evidence  to 
support  it. 

2.  In  replevin  for  a  piano  for  failure  to  make 
payment  thereon,  the  defendants'  plea  of  pay- 
ment did  not  throw  the  burden  of  proof  on  the 
defendants,  as  the  plaintiff  must  establish  his 
ownership  of  the  property,  and  hence  it  was  not 
error  for  the  court  to  instruct  that  the  burden 
of  proof  was  on  the  plaintiff. 

3.  Plaintiff  sold  defendants  a  piano  on  a 
written  contract  that  in  case  defendants  did 
not  make  the  required  payments,  the  plaintiff 
might  retake  the  same  wherever  found.  Con- 
temporaneous with  the  sale,  an  oral  agreement 
was  entered  into  whereby  payment  might  be 
made,  not  in  money,  as  provided  in  the  con- 
tract, but  in  commissions  for  the  sale  of  other 
instruments.  Held,  in  replevin  for  the  piano, 
that  evidence  of  the  contemporaneous  oral 
agreement  was  properly  received,  as  the  same 
did  not  contradict  or  vary  the  written  contract, 
except  as  to  the  manner  of  payment,  which 
could  be  shown  by  parol. 

Appeal  from  superior  court,  Spokane  coun- 
ty;  Leander  H.  Prathcr,  Judge. 

-Replevin  by  D.  S.  Johnston  against  Thom- 
as McCart  and  another.    From  a  judgment 
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In  favor  of  the  defendants,  the  plaintiff  ap^ 
peals.    Affirmed. 

Mendenhall  &  Strong,  Jerry  E.  Bronougb, 
and  Pritchard  &  Harvey,  for  appellant. 
Graves  &  Graves,  for  respondents. 

MOUNT,  J.  lliis  action  was  brought  to 
recover  possession  of  a  piano  and  for  dam- 
ages for  Its  unlawful  detention.  The  com- 
plaint alleges,  in  substance,  that  the  appel- 
lant had  agreed  to  sell  and  had  delivered 
to  respondents  the  piano  in  question,  under 
a  written  contract  in  the  nature  of  a  con- 
ditional sale,  which  contract  provided  that, 
in  case  the  respondents  failed  to  make  any 
of  the  payments  at  the  time  agreed  upon, 
or  should  remove  or  attempt  to  remove  or 
sell  said  instrument,  then  the  appellant  might 
retake  the  same  wherever  found;  and,  fur- 
ther, that  respondents  had  failed  to  make 
the  payments  agreed  upon,  and  had,  with- 
out the  co'nsent  of  the  appellant,  removed 
said  instrument  from  Wallace,  Idaho,  where 
the  contract  was  made,  to  Spokane,  Wash.; 
that  appellant  before  bringing  the  action, 
demanded  possession  of  the  respondents, 
which  demand  was  refused.  The  respond- 
ents, after  admitting  the  contract  and  re- 
moval and  payments  alleged,  denied  gener- 
ally the  other  allegations  of  the  complaint, 
and  alleged  affirmatively  that,  by  a  con- 
temporaneous oral  contract,  payments  were 
to  be  made,  not  in  money,  as  provided  in 
the  contract,  but  in  commissions  for  the 
sale  of  other  instruments,  and  that  by  the 
terms  of  this  oral  contract  all  payments  to 
be  made  upon  the  written  contract  had  been 
made;  and  also  alleged,  by  way  of  counter- 
claim, that,  subsequent  to  the  written  con- 
tract, respondents  had,  at  the  request  of  ap- 
pellant, rendered  services  to  the  appellant, 
the  reasonable  value  of  which  more  than 
offset  the  purchase  price  of  the  piano  sued 
for.  When  the  action  was  brought  appel- 
lant took  possession  of  said  piano  under  the 
statute,  and  had  the  same  at  the  time  of 
the  trlaL  On  the  trial  the  Jury  found  for 
the  respondents.  Prom  the  judgment  ren- 
dered upon  the  verdict  plaintiff  appeals. 

Numerous  errors  are  assigned  In  appel- 
lant's brief,  which  for  convenience  here  are 
grouped  under  three  classes:  (1)  That  the 
verdict  is  not  supported  by,  and  is  contrary 
to,  the  evidence;  (2)  that  the  court  erred  in 
permitting  appellant's  counsel,  upon  cross- 
examination  of  witnesses,  to  ask  certain 
questions;  (3)  that  the  court  erred  in  its  in- 
structions to  the  Jury. 

Upon  the  first  class  of  errors  we  find  am- 
ple evidence  In  the  record  to  support  the  ver- 
dict of  the  Jury.  It  is  a  settled  rule  that 
this  court  will  not  disturb  verdicts  where 
the  question  of  fact  is  properly  submitted  to 
the  Jury,  even  although  this  court  may  be- 
lieve the  facts  to  be  otherwise  than  as  found 
by  the  Jury.  Swadlicg  v.  Barneson,  21 
Wash.  699,  69  Fac.  506. 


Second.  While  some  of  the  questions  ask- 
ed upon  cross-examination  by  respondents' 
counsel  were  undoubtedly  open  to  criticism, 
we  are  of  the  opinion  that  the  court  below 
did  not  abuse  its  discretion  in  this  regard, 
and  that  no  reversible  error  was  committed 

Third.  The  principal  contention  in  this  case 
arises  upon  the  instruction  of  the  court  to 
the  jury,  wherein  the  court  instructed  the 
Jury  as  follows:  "The  real  issue  Is,  was 
there  any  money  due  on  the  piano  at  the 
time  It  was  taken?  Xou  are  Judges  of  the 
credibility  of  the  witnesses.  If  you  find 
that  any  witness  has  willfully  testified  false- 
ly in  regard  to  any  material  fact  you  are 
at  liberty  to  disregard  his  testimony  entire- 
ly, except  when  corroborated.  The  burden 
of  proof  is  on  the  plaintiff  to  show  at  the 
time  it  was  taken  that  anything  was  due 
on  the  piano,  and  should  show  that  fact  by 
a  preponderance  of  the  testimony.  Prepon- 
derance of  the  testimony  Is  the  convincing 
proof.  If  tlie  evidence  is  clearly  balanced 
on  all  the  facts  as  to  the  payments  claimed 
by  defendants,  you  should  find  for  the  de- 
fendants." It  is  urged  by  appellant  that 
this  Inatniction  is  erroneous,  because  the  ac- 
tion Is  founded  upon  a  failure  to  pay  money 
which  the  respondents '  have  promised  and 
agreed  to  pay,  and  when  the  respondents 
claimed  to  have  made  payment  this  is  new 
matter,  and  must  be  set  np  as  an  affirma- 
tive defense;  that  is  to  say,  the  burden  of 
proof  is  on  the  respondents  to  show  such 
payment  This  rule  urged  by  appellant  for 
application  here  Is  certainly  correct  in  ac- 
tions upon  promissoiy  notes,  and  where  the 
action  is  founded  upon  a  failure  to  pay  mon- 
ey and  the  like,  but  is  not  applicable  in  an 
action  for  replevin  or  claim  and  delivery, 
as  in  the  case  at  bar.  In  cases  of  this  char- 
acter, it  devolves  upon  the  plaintiff  to  prove 
ownership,  which  In  this  case  depended  up- 
on the  fact  whether  the  defendants  had  fail- 
ed to  pay  for  the  piano  or  not  Under  a 
general  denial,  the  defendants  would  have 
been  permitted  to  have  shown  that  they  had 
fully  paid  for  the  instrument  in  question, 
and  the  plea  of  payment  here  neither  abridg- 
ed nor  enlarged  their  right  of  proof  in  that 
regard,  nor  placed  the  plaintiff  in  any  differ- 
ent position  from  that  in  which  a  general 
denial  would  have  placed  him.  The  onus 
Is  upon  the  plaintiff  to  prove  title  in  himself, 
and  this  was  the  real  issue  In  the  case.  The 
plea  of  payment  was,  in  effect  a  plea  of 
property  in  the  defendants.  Under  such  a 
plea,  the  burden  is  upon  the  plaintiff  to 
show  his  title.  Cobbey,  Repl.  §§  1003,  10(K>, 
1006,  1036.  lOtO. 

It  is  also  urged  that  the  contemporaneous 
oral  agreement  above  referred  to  is  one  upon 
which  no  evldeuce  could  have  been  received, 
because  it  contradicted  the  terms  of  the  writ- 
ten contract.  This  oral  agreement  was  not 
a  contradiction  of  the  terms  of  the  written 
contract  and  did  not  vary  that  contract  ex- 
cept in  the  manner  of  payment  and  this 
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can  be  shown.  It  Is  also  competent  to  show 
that  the  parties,  either  at  the  same  time  or 
subsequently,  upon  a  new  consideration, 
agreed  how  the  payments  provided  for  in 
the  original  contract  might  be  made,  either 
in  money  or  money's  worth,  and  this  is  not 
such  a  variance  as  is  contemplated  by  the 
general  rule  here  announced.  1  Greenl.  Et. 
303:    Weclis  V.  Medler,  20  Kan.  57. 

The  other  instructions  complained  of  sub- 
stantially state  the  law  as  applied  to  this 
case.  We  find  no  reversible  error,  and  the 
judgment  will  therefore  be  affirmed. 

REAVIS,  C.  J.,  and  DUNBAR,  FULLER- 
TON,  and  ANDERS,  JJ.,  concur. 


(24  Wasb.  135) 

CHEHALIS  BOOM  CO.  v.  CHEHALIS 
COUNTY  et  al. 

(Supreme  Court  of  Washington.    Feb.  28, 1901.) 

TAXATION— CORPORATION— FR.4NCHISE1— 

ASSESSMENT. 

1.  Where  a  boom  company  is  organized  under 
a  statute  giving  it  a  right  to  establish  and 
maintain  a  Doom  on  a  navigable  streiuu,  and  to 
collect  tolls  for  logs  and  lumber,  the  right,  be- 
ing valuable  and  conferred  by  public  authority, 
is  a  franchise,  and  subject  to  taxation  as  such. 

2.  The  license  fee  of  $lO  imposed  annually 
on  corporations  doing  business  in  the  state  is 
not  in  lieu  of  other  franchise  taxation. 

3.  Where  a  taxpayer  made  no  application  to 
the  board  of  equalization  for  the  reduction  of 
the  valuation  placed  on  his  personal  property, 
he  cannot  be  heard  to  complam  afterwards  that 
an  arbitrary  valuation  was  placed  thereon. 

Appeal  from  superior  court,  Chehalis  coun- 
ty;  Charles  W.  Hodgdon,  Judge. 

Suit  by  the  Chehalis  Boom  Company,  a 
corporation,  against  Chehalis  coimty  and 
another.  From  a  decree  In  favor  of  defend- 
ants, plaintiff  appeals.    Affirmed. 

Sidney  Moor  Heath,  for  appellant  W.  H. 
Abel,  for  respondents. 

REAVIS,  0.  J.  Suit  to  enjoin  the  coUec- 
tion  of  a  tax  upon  the  franchise  of  a  boom 
company.  The  appellant  is  a  domestic  cor- 
poration, organized  In  1888  under  the  provi- 
slons  of  the  statute  relating  to  boom  com- 
panies, found  In  section  1506  and  following 
sections,  1  Hill's  Code.  The  principal  office 
and  place  of  business  of  the  appellant  is  in 
Chehalis  county.  In  the  year  180S  an  officer 
of  the  company  returned  a  detail  list  to  the 
county  assessor  on  certain  real  estate  and 
Iiersonal  property,  consisting  of  fixtures,  etc. 
Upon  the  detail  list  the  assessor  fixed  the  val- 
ue of  the  real  property,  and  thereupon  en- 
tered the  value  of  the  personal  property,  and 
added  the  franchise  of  the  company,  fixing 
the  value  of  the  personal  property,  including 
the  franchise,  at  $20,000.  The  errors  deem- 
ed material  for  consideration  here,  as  pre- 
sented by  the  appellant,  are  two:  (1)  That 
there  was  no  franchise  to  tax,  or.  If  the  com- 
pany has  a  franchise,  that  it  Is  not  such  a 
one  as  is  subject  to  taxation;    and  (2)  that 


the  assessment  was  arbitrarily,  fraudulently, 
and  maliciously  made. 

The  first  contention,  that  the  franchise  of 
a  boom  company  is  not  subject  to  taxation, 
may  be  considered.  The  objects  of  the  cor- 
poration, as  stated  In  its  articles,  are  to  build, 
maintain,  and  operate  booms  on  the  Chehalis 
and  other  rivers,  and  obtain  franchises  for 
the  same;  to  assort,  drive,  store,  and  deliver 
to  owners  or  mills  such  logs  as  shall  come  in- 
to such  booms;  to  own  or  condemn  land  for 
th&  purposes  mentioned;  to  dig  canals,  build 
railroads,  own  and  operate  steamers,  and 
transact  any  and  all  business  pertaining  to 
the  booming  and  handling  of  logs.  The  stat- 
ute under  which  the  Incorporation  was  made 
prescribes  the  privileges  and  liabilities  of 
boom  companies.  They  are  authorized,  gen- 
erally, to  improve  floatable  streams,  and 
meandered  rivers  and  sloughs,  and  naviga- 
ble waters  are  declared  to  be  public  high- 
ways, and  such  corporations  are  declared  to 
be  public  corporations.  The  improvement  of 
the  streams  and  sloughs  and  waters  is  deem- 
ed a  public  use.  Such  companies  are  author- 
ized to  charge  tolls  for  all  logs  boomed  by 
them,  and  they  are  given  the  right  of  emi- 
nent domain.  It  appears  from  the  record 
that  appellant  has  for  many  years  had  estab- 
lished a  boom  in  the  Chehalis  river,  and 
been  engaged,  pursuant  to  the  purposes  of  its 
Incorporation,  in  carrying  on  Its  business. 
The  right  of  appellant  to  establish  and  main- 
tain its  boom  upon  the  stream  which  is  de- 
clared a  public  highway,  and  to  collect  tolls 
for  logs  and  timber,  is  a  privilege  and  fran- 
chise. An  examination  of  the  provisions  of 
the  statute  under  which  It  is  incorj^rated 
clearly  Indicates  that  such  i^ights  are  confer- 
red by  public  authority.  The  contention  of 
counsel  for  appellant  is  that  the  privileges 
received  by  appellant  under  the  statute  are 
open  and  common  to  every  i)erson  or  cor- 
poration, and  not  exclusively  in  appellant, 
and  therefore  not  the  subject  of  taxation, 
and  the  constitutional  provision  against  the 
granting  of  exclusive  privileges  is  invoked. 
But  this  question  wns  determined  adversely 
to  this  argument  In  Power  Co.  v.  Judson,  21 
Wash.  40,  56  Pac.  829,  which  was  followed 
in  Edison  Electric  Illuminating  Co.  v.  Spo- 
kane County  (Wash.)  60  Pac.  132.  In  nei- 
ther of  these  cases  was  the  right  possessed 
by  the  company  an  exclusive  one.  In  the 
sense  that  another  company  or  person  might 
not,  under  the  same  authority,  engage  in  the 
same  business,  or  enjoy  the  same  privileges. 
The  real  question  is,  are  such  privileges  val- 
uable, and  do  they  exist  by  warrant  of  pub- 
lic authority?  The  right  to  occupy  such 
streams,  and  to  charge  tolls  for  booming  logs 
and  timber,  seems  to  follow,  without  any  un- 
certainty, the  recognized  designation  of  a 
franchise.  Sellers  v.  Lumber  Co.,  39  Wis. 
627;  4  Am.  &  Eng.  Enc.  Law,  art  "Boom 
Companies,"  p.  707.  It  was  observed  in  Rld- 
path  V.  Spokane  County  (Wash.)  63  Pac.  261: 
"There  can  be  no  question  but  that  the  prop- 
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erty  of  a  domestic  corporation  of  every  na- 
ture in  this  state,  such  as  this,  is  assessable 
to  the  corporation.  This  Includes  both  tangi- 
ble and  intangible  property.  The  tangible 
property  may  be  valued  In  connection  with 
Its  use  -with  the  Intangible." 

But  counsel  for  appellant  urges  tliat  the 
license  of  |10  imposed  by  the  legislature  an- 
nually upon  corporations  doing  business  In 
the  state  Is  in  lieu  of  other  franchise  taxa- 
tion. It  may  be  said  with  regard  to  this 
license  fee,  whatever  it  may  be,  that  it  goes 
no  further  than  an  excise  upon  the  right  of 
the  corporation  to  be;  that  it  is  entirely  dis- 
tinct from  the  right  to  do.  The  privileges 
enjoyed  by  appellant  in  the  operation  of  Its 
boom  seem  to  fall  directly  within  the  rule 
announced  in  Power  Co.  v.  Judson,  supra, 
and  the  other  cases  mentioned  determined 
by  this  court 

The  assessment  seems  to  have  been  upon 
the  value  of  the  use  of  the  franchise  in  con- 
nection with  the  tangible  property  of  appel- 
lant It  appears  that  appellant  made  no  ap- 
plication to  the  board  of  equalization  for  the 
reduction  of  the  valuation  placed  upon  its 
I>ersonal  property.  It  would  seem  that,  un- 
der the  ruling  of  this  court  in  Olympla  Wa- 
terworks V.  Thurston  County,  14  Wash.  268, 
44  Pac.  287,  Same  v.  Gelbaeh,  16  Wash.  482, 
48  Pac.  2&1,  and  Edison  Electric  Illuminating 
Co.  T.  Spokane  County,  supra,  specially  ap- 
jriled  to  franchises,  appellant  cannot  now  well 
complain  of  the  arbitrary  valuation  placed 
upon  Its  personal  property  by  the  assessor. 
However,  an  examination  of  the  testimony 
at  the  trial  does  not  Incline  us  to  disturb  the 
finding  of  the  superior  court  upon  this  issue. 
Judgment  afllrmed. 

DXWBAK.  PULLEKTON,  and  ANDERS, 
J  J„  concur. 


(24  Wasb.  75) 

STATE  v.  JOHNSON. 
(Supreme  Oonrt  of  Washington.    Feb.  20, 1901.) 

CRIMINAL  LAW-ORDER  GRANTING  NEW  TRIAL 
—RIGHT  OF  STATE  TO  APPEAL. 

2  Balllnger's  Ann.  Codes  &  St.  i  6500, 
snbsec.  6,  gives  the  state  the  right  to  appeal 
from  an  order  granting  a  new  trial  in  dvil 
cases,  and  subsection  7  declares  that  an  appeal 
shall  not  be  allowed  to  the  state  in  any  crimmal 
action,  except  when  the  error  complained  of  is 
in  Betting  aside  the  indictment  or  information, 
or  in  arresting  the  judgment,  on  the  ground 
that  the  facts  stated  do  not  constitute  a  crime, 
or  in  some  other  material  error  in  law  not  af- 
fecting the  acquittal  at  a  prisoner  on  the  merits. 
Held,  that  the  state  cannot  appeal  from  an  or- 
der granting  the  defendant  a  new  trial  in  a 
criminal  action. 

Appeal  from  superior  court,  Spokane  coun- 
ty; B.  D.  Baison.  Judge. 

Alfred  Johnson  was  convicted  of  perjury. 
The  state  appealed  from  an  order  granting 


defendant  a  new  trial,  and  defendant  filed 
a  motion  to  dismiss  the  appeal.  Motion 
granted. 

James  Z.  Moore,  Miles  Polndexter,  and 
Horace  Kimball,  for  appellant  Robertson  & 
Miller,  for  respondent. 

DUNBAR,  J.  The  respondent  was  indicted 
for  perjury,  was  tried  and  convicted,  but 
upon  the  motion  of  his  attorneys,  the  court 
granted  him  a  new  trial.  From  such  order  of 
the  court  the  state  appeals,  and  the  respond- 
ent interposes  a  motion  to  dismiss  on  the 
ground  that  the  order  was  not  appealable. 
We  think  this  motion  must  be  sustained.  At 
the  common  law  an  appeal  would  not  lie 
from  the  ruling  of  a  lower  court  In  a  crim- 
inal case  on  behalf  of  the  state.  It  follows, 
then,  that,  if  any  right  to  appeal  exists,  it 
must  be  by  constitution  or  by  statute. 
While  the  constitution  provides  that  the  su- 
preme court  shall  have  appellate  Jurisdlctloa 
in  all  actions  and  proceedings,  it  does  not 
undertake  to  confer  the  right  of  appeal  In  a 
particular  case,  but  leaves  such  provisions  to 
the  discretion  of  the  legislature,  and  the 
statute  defines  the  determinations  from 
which  an  appeal  may  be  had.  Section  6600, 
2  Balllnger's  Ann.  Codes  &  St,  recites  the  or- 
ders or  Judgments  from  which  appeals  may 
lie.  The  first  six  subsections  of  the  act  have 
reference  specially  to  civil  actions,  and  the 
fact  that  an  appeal  is  provided  for  In  dvil 
actions  from  an  order  granting  a  new  trial, 
and  is  not  provided  in  subsection  7,  which 
deals  with  appeals  in  criminal  cases,  would 
seem  to  exclude  the  idea  that  the  statute 
was  intended  to  grant  the  right  of  appeal 
from  an  order  granting  a  new  trial  in  a 
criminal  action  under  the  rule  announced  by 
the  maxim  that  the  expression  of  one  ex- 
cludes the  other.  If  there  Is  any  provision 
for  an  appeal  at  all,  it  must  be  found  in  the 
last  part  of  subsection  7,  which  provides  that 
an  appeal  shall  not  be  allowed  to  the  state 
in  any  criminal  action,  except  when  the  er- 
ror complained  ot  is  in  setting  aside  the  in- 
dictmeat  or  information,  or  in  arresting  the 
judgment  on  the  ground  that  the  facts  stat- 
ed in  the  indictment  or  Information  do  not 
constitute  a  crime,  or  in  some  other  material 
error  in  law  not  affecting  the  acquittal  of  a 
prisoner  on  the  merits.  Plainly,  this  appeal 
does  not  fall  within  the  first  two  proposi- 
tions, nor  do  we  think  it  Is  comprehended  in 
the  last.  The  granting  of  a  new  trial  la  not 
exclusively  an  error  of  law;  for,  at  the  most 
it  is  a  ruling  -of  the  court  upon  law  and 
facts.  The  statute,  then,  not  having  provid- 
ed, by  express  words  or  fair  deduction,  for 
an  appeal  from  this  order,  the  motion  to  dis- 
miss will  be  sustained. 

REAVIS,  0.  J.,  and  FDLLBBTON  and 
ANDERS,  JJ.,   concur. 
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(86  Nev.  8S) 

ETTATB  u  wl.  CXDHN  ▼.  MACE.  Judge.    (No. 
1,683.) 

(Supreme  Oourt  of  Nevada.    March  18,  1901.) 

MANDAMUS— NECESSITY  OF  COURT  RKCORD. 
Where  the  record  on  appeal  does  DOt  show 
that  the  transcribed  testimony  was  read  or  re- 
ferred to  00  the  hearing  of  a  motion  for  a  new 
trial,  mandamus  will  not  be  granted,  on  con- 
flicting testimony,  to  compel  the  trial  court  to 
certify  that  It  was  so  read  or  referred  to,  un- 
der Comp.  I^ws,  §  3282,  requiring  the  court  to 
certify  to  the  papers  presented  on  the  hearing 
of  Buch  motions. 

Original  mandamus  by  the  state,  on  the  re- 
latlen  of  B.  Oohn.  against  C.  B.  Mack,  dla- 
trict  Judge  of  the  First  Judicial  district  In 
and  for  the  county  of  Douglas.  Writ  de- 
nied. 

Trenmor  Coffin,  D.  W.  Virgin,  and  Samuel 
Piatt,  for  relator.  W.  D.  Jones  and  Alfred 
Charts,  for  respondent 


MASSET,  0.  J.  The  relator  brings  this  aa- 
tlon  to  compel  the  respondent,  the  district 
Judge,  to  certify,  under  the  proylsiona  of  sec- 
tion 197  of  the  dyil  practice  act  (Ckimp.  Laws, 
{  3292),  that  the  testimony  taken  and  written 
out  by  the  reporter  In  the  case  of  Yorl  against 
Cohn  was  read  or  referred  to  on  the  hearing 
of  the  motion  for  a  new  trial  In  the  last- 
named  action.  The  determination  of  the  re> 
rater's  right  to  the  peremptory  writ  rests 
npon  one  issue,  as  we  view  It,  made  by  that 
part  of  the  respondent's  answer.  In  which  he 
denies  that  the  paper  sought  to  be  certified 
was  read  or  referred  to  on  the  argument  of 
the  motion  for  a  new  trial.  The  minutes  con- 
taining the  record  of  the  proceedings  of  the 
court  do  not  show  that  t&\e  testimony,  as 
taken  and  written  out  by  the  shorthand  re- 
porter, was  used  on  the  hearing  of  said  mo- 
tion. It  may  well  be  doubted  whether  sec- 
ondary evidence  of  the  regular  anu  author- 
ized proceedings  of  the  district  court  may  be 
offered  except  upon  the  showing  of  the  loss 
or  destruction  of  the  record.  It  is  a  general 
rule,  not  requiring  citation  of  authorities, 
that  the  action  of  the  court  in  matters  au- 
thorized or  directed  must  be  proven  by  its 
records.  In  the  absence  of  such  proof,  and 
without  a  showing  as  to  the  loss  or  destruc- 
tion of  the  record  containing  the  evidence  of 
the  fact  sought  to  be  established,  we  are  ask- 
ed to  grant  the  peremptory  writ  to  compel 
the  respondent  to  act,  upon  conflicting  testi- 
mony of  witnesses  based  upon  their  mem- 
ories of  a  transaction  in  court  which  should 
and  could  have  been  ahown  by  the  records 
of  the  court  made  at  the  proper  time.  This 
court  has  held  that  the  writ  should  be  award- 
ed only  In  a  case  when  the  party  applying 
shows  a  clear  right  to  have  the  respondent  do 
the  thing  which  he  Is  sought  to  be  compelled 
ta  da    State  t.  La  Grave,  22  Nev.  417,  41 


Pac.   115.    Such   showing  not  having  been 
made,  the  peremptory  writ  wlU  be  denied. 

BELKNAP   and  FITZGERALD.  JJ..  OOO- 
cur. 


MEMOBAITDUM  DECISIONS. 


CITY  OF  OAKLAND  v.  CENTRAL  PAtt 
R.  CO.  (S.  F.  1.666.)'  (Supreme  Court  of  Cal- 
if omia.  Dec.  29,  1900.)  Department  2.  Ap- 
peal from  superior  court,  Alameda  county;  W. 
El  Greene,  Judge.  Action  by  the  city  of  Oak- 
hind  against  the  Central  Pacific  Railroad  Com- 
pany. From  an  order  denying  a  new  trial,  and 
from  a  judgment  in  favor  of  defendant,  plaintiff 
appeals.  Affirmed.  W.  A.  Dow,  for  appellant. 
H.  S.  B>rown,  for  respondent 

PER  CURIAM.    This  case  involves  the  same 

Questions  as  in  City  of  Oakland  v.  Southern 
'ac.  Co.  (No.  1,664;  this  day  decided)  63  Pac. 
871.  Upon  the  authority  of  that  case,  for  the 
reasons  therein  given,  the  Judgment  and  order 
are  affirmed. 


CROSBY  T.  AHART.  SAME  v.  KIER. 
(Sac.  593,  598.)  (Supreme  Oourt  of  California. 
Feb.  25,  1001.)  In  bank.  Appeal  from  superior 
court.  Placer  county;  J.  B.  Prewett,  Judge. 
Spparnte  actions  by  F.  C.  Crosby  against  Peter 
Ahart  and  against  C.  T.  Kier.  From  a  Judg- 
ment in  favor  of  defendants,  plaintiff  appeals. 
Affirmed.  A.  M.  Seymour,  A.  L.  Hart,  and 
Pullen  &  Wallace,  for  appellant.  W.  H.  Oarlin 
and  L.  L.  Chamberiain,  for  respondents. 

PER  CURIAM.  The  foregoing  cases  were 
submitted  under  stipulation  that  the  judgment 
In  them  should  follow  the  determination  and 
judgment  in  the  case  of  Crosby  v.  Clark  (this 
day  decided)  63  Pac.  1022..  For  the  reasons 
given  in  Crosby  v.  Clark  (Sac.  No.  587),  the 
judinnents  and  orders  appealed  from  in  the 
above-entitled  cases  are  hereby  affirmed. 


FAY  V.  REED.  SAME  v.  RICH  et  al.  FAY 
et  al.  v.  REED.  (S.  F.  1.509-1,511.)  (Supreme 
Court  of  California.  Feb.  25,  1901.)  Depart- 
ment 2.  Appeals  from  superior  court,  Santa 
Clara  county;  M.  H.  Hyland,  Judge.  Actions 
by  Charles  W.  Fay  against  E  P.  Reed  and 
against  Jacob  Rich  and  others,  and  by  CJharles 
W.  Fay  and  another  against  K.  P.  Reed,  to 
foreclose  assessments  for  street  improvement. 
From  judgments  for  plaintiffs,  defendants  ap- 
peal. Reversed.  Jackson  Hatch,  for  an>el- 
lants.    C.  T.  Bird,  for  respondents. 

TEMPLE,  J.  These  are  companion  cases  to 
Fay  V.  Reed  (No.  1,204)  128  Cal.  367,  60  Pac 
927.  The  resolutions  oi  intention  are  precisely 
like  the  resolution  in  that  case;  in  fact,  it  is 
the  same  resolution.  A  petition  for  a  rehearing 
was  filed  in  that  case,  and  was  denied;  and  we 
are  convinced  the  conclusion  there  reached  was 
necessitated  by  previous  rulings  of  this  court. 
As  the  judgment  here  under  consideration  has 
the  same  infirmity  found  fatal  there,  and  the 
assessment  is  made  invalid  thereby,  it  would 
serve  no  useful  purpose  to  consider  other  points 
urged.  For  the  reasons  stated  in  the  opinion 
in  the  case  referred  to,  the  judgments  and  op* 
ders  are  reversed. 

We  concur:  McFARLAND,  J.;  HEN- 
SHAW,  J. 

*  Rehearing  denied  January  M,  IML 
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GREENE  v.  BOARD  OF  EDUCATION  OF 
CJITY  AND  COUNTY  OF  SAN  FRANCISCO 
et  al.  (GINN  et  al..  Interveners;  S.  P.  2,- 
382.)  (Sapieme  Court  of  California.  Jan.  16, 
1901.)  In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  C.  B. 
Hebbard,  Judge.  Action  by  J.  C.  Greene  against 
the  board  of  education  of  the  city  and  county 
of  San  Francisco  and  others;  Ginn  &  Co.  and 
the  H.  S.  Crocker  Company  intervening.  Prom 
a  judgment  in  favor  of  plaintiff,  defendants  ap- 
peal. Reversed.  Sheffield  S.  Sanborn  (Wm.  B. 
Boslpy,  of  counsel),  for  appellants.  John  H. 
Dickinson,  for  respondent  J.  C.  Greene.  H.  H. 
Hindry,  for  respondent  H.  S.  Crocker  Co. 
Franklin  K.  I^ne,  for  respondent  board  of  edu- 
cation. 

PEiR  CURIAM.  This  case  involves  the  same 
questions  as  in  Greene  v.  Board  (S.  F.  No.  2,- 
381)  63  Pac.  161.  Upon  the  authority  of  that 
case,  and  for  the  reasons  therein  given,  the 
judgment  and  order  herein  appealed  from  are 
reversed. 


In  re  KRUGBR'S  ESTATE.  (S.  P.  758.) 
(Supreme  Court  of  California.  Dec.  11,  1900.) 
Department  2.  Appeal  from  superior  court, 
Nevada  county;  F.  T.  Nilon,  Judge.  On  the 
settlement  of  the  account  of  the  executors  of 
the  estate  of  W.  H.  Kruger,  deceased,  the 
compensation  of  the  attorney  for  the  estate 
was  fixed,  and  from  the  order  fixing  the  amount 
Ida  Gardner  and  another  appeal.  Reversed. 
Fred  T.  Searls  and  Geo.  T.  Wright,  for  appel- 
lants.   P.  F.  Simmonds,  for  respondent. 

PER  CURIAM.  For  the  reasons  stated  in 
Re  Kruger's  Estate  (Sac.  757 ;  this  day  decided) 
63  Pac.  31,  the  decree  appeafed  from  is  re- 
versed. 


PATTON  T.  CARPENTER.  (L.  A.  741.) 
(Supreme  Court  of  California.  Dec.  19,  1900.) 
Department  1.  Appeal  from  superior  court, 
San  Diego  county;  .1.  W.  Hughes,  Judge.  Ac- 
tion by  J.  A.  Patton  against  H.  N.  Carpenter. 
From  a  judgment  for  plaintiS,  defendant  ap- 
peals. Affirmed.  Collier  &  Collier  and  D.  L. 
Mnrdock,  for  appellant.  J.  Z.  Tucker,  for  re- 
spondent. 

PER  CURIAM.  Action  of  claim  and  deliv- 
ery brought  in  the  justice's  court  Defendant 
by  his  answer  showing  that  the  title  to  real 
estate  was  involved  in  the  litigation,  the  cause 
■was  certified  to  the  superior  court.  The  judg- 
ment went  for  plaintiff,  and  this  appeal  is 
taken.  The  subject-matter  of  the  litigation  con- 
sists of  a  house,  and  plaintiff's  title  to  the  house 
depends  upon  his  title  to  the  land  upon  which 
it  rested.  During  plaintiff's  absence  defendant 
removei  the  house  from  this  particular  tract 
of  land.  Upon  the  trial  the  defendant  offered 
no  testimony,  and,  as  far  as  the  evidence  shows, 
was  a  mere  trespasser  in  removing  the  build- 
ing. The  court  found  the  plaintiS  to  be  the 
owner  of  the  property  in  litigation,  and  we  are 
entirely  satisfied  with  that  finding.  It  is  not 
necessary  to  recite  the  evidence  in  detail.  It 
appears  that  the  building  was  located  upon  land 
Which  the  plaintiff  claimed,  upon  which  he  was 
being  taxed,  and  which  he  had  improved  in 
various  ways  by  fencing,  clearing,  etc.  In  ad- 
dition to  this  evidence  the  defendant  concedes 
plaintiffs  right  of  recovery  if  the  evidence  jus- 
tifies the  conclusion  "that  pueblo  lot  No.  1,196, 
according  to  the  Poole  map,  is  identical  with 
the  same  lot  according  to  the  Pascoe  map." 
After  an  examination  of  the  record  we  deem 
the  evidence  substantially  discloses  that  fact. 
For  the  foregoing  reasons,  the  judgment  and 
order  are  affirmed. 


WARRBIN  et  al.  ▼.  FERGUSON.  (S.  P.  2.- 
404.)  (Supreme  Court  of  California.  Jan.  10. 
1901.)  Department  1.  Appeal  from  superior 
court,  city  and  coimty  of  San  Francisco;  J.  C. 
B.  Hebbard,  Judge.  Action  on  a  street  assess- 
ment by  one  Warren  and  others  against  raie 
Ferguson.  From  a  judgment  in  favor  of  the 
plaintiffs,  the  defendant  aweals.  Reversed. 
Stafford  &  Stafford,  for  appellant  J.  C  Bates, 
for  respondents. 

PER  CURIAM.  Action  upon  a  street  assess- 
ment. The  question  involved  upon  this  appeal 
— the  sufficiency  of  the  engineer's  certificate- 
was  presented  in  Obenneyer  v.  Patterson  iCel.) 
62  Pac.  926,  and  it  was  there  held  that  the 
court  erred  in  admitting  the  certificate  in.  evi- 
dence. Under  the  authority  in  that  case  the 
court  erred  herein  in  admitting  the  engineer's 
certificate  in  evidence,  and  in  rendering  judg- 
ment in  favor  of  the  plaintiffs.  See,  also,  War- 
ren T.  Ferguson,  108  Cal.  535,  41  Pac  417. 
The  judgment  and  order  are  reversed. 


COAnERDALB  ▼.  WESTCHESTER  FIRE 
INS.  CO.  (Supreme  Court  of  Kansas.  Feb. 
9,  1001.)  Error  from  court  of  appeals.  South- 
ern department,  Ontral  division.  Action  by 
W.  T.  Cloverdale  against  the  Westchester  Fire 
Insurance  Company.  Judgment  for  plaintiff  was 
reversed  by  the  court  of  appeals  (58  Pac.  1029), 
and  plaintiff  brings  error.  Alfirmed.  O.  El.  H- 
liott  and  H.  L.  Woods,  for  plaintiff  in  error. 
E.  F.  Ware,  Jas.  Lawrence,  and  Gleed,  Ware 
&  Gleed,  for  defendant  in  error. 

PER  CURIAM.  An  examination  of  the  en- 
tire record  in  this  case  leads  us  to  the  conclu- 
sion reached  by  the  court  of  appeals.  We  would 
not  be  justified  in  extending  our  inquiry  further 
than  was  done  by  that  court,  nor  do  we  think 
that  further  discussion  of  the  points  involved 
is  necessary.  For  the  reasons  given  by  the 
court  of  appeals,  its  judgment,  reversing  that 
of  the  district  court,   will   be  affirmed. 


HARDEN  v.  BJETZ.  (Supreme  Court  of 
Kansas.  Feb.  9,  1901.)  Error  from  court  of 
appeals.  Southern  department,  Eastern  division. 
.Action  by  J.  E.  Harden  against  Frank  Metz. 
Judgment  for  defendant  was  affirmed  by  the 
court  of  appeals '  (58  Par.  281),  and  plaintiff 
brings  error.  Affirmed.  Ergenbright  &  Banks 
and  P.  J.  Pritch,  for  plaintiff  in  error.  A-  B. 
Clark  and  Geo.  W.  Clark,  for  defendant  in  er- 
ror. 

PER  (7URIAM.  This  case  involves  questions 
relative  to  the  dedication  of  land  for  streets  and 
alleys  in  a  town,  the  acceptance  of  the  dedica- 
tion by  the  public,  and  an  estoppd  by_  deed. 
All  of  these  questions  arise  upon  the  evidence, 
but  the  record  fails  to  show  that  it  contains  all 
of  such  evidence.  In  fact,  the  juqr  trying  the 
case  made  a  finding  relative  to  the  matter  of 
estoppel  entirely  inconsistent  with  the  idea  that 
the  record  does  contain  all  the  evidence,  and 
for  that  especial  reason,  apart  from  the  general 
and  oft-r^)eated  rule,  wo  cannot  examine  the 
claims  of  error  without  something  equivalent  to 
an  affirmative  statement  that  all  the  evidence 
has  been  preserved.    The  case  is  affirmed. 


STATE  V.  JORDAN.  (Supreme  Oburt  of 
Kansas.  Feb.  9,  1001.)  Appeal  from  district 
court,  Shawnee  county;  Z.  T.  Hazen,  Judge. 
Pie  Jordan  was  convicted  of  larceny,'  and  brings 
error.  Affirmed.  S.  S.  Urmy,  for  appellant 
A.  A.  Godard,  Atty.  Gen.,  and  A.  P.  Jetmore^ 
Co.   Atty.,  for  the  State. 

PER  CURIAM.  Pie  Jordan  was  convicted 
of  stealing  a  fancy  velvet  quilt  of  the  alleged 
value  of  $50.  He  complains  that  there  was  no 
sufficient  evidence  to  prove  the  value  of  the 
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quilt  to  be  over  $20.  Two  witnesses,  who  were 
acquainted  with  the  value  of  the  material  used 
in  malting  the  quilt  and  of  the  work  done  upon 
it,  testified  that  it  was  worth  from  $40  to  $50. 
It  is  true  they  did  not  Itnow  the  market  value 
of  the  qaitt;  but  some  articles,  like  this  one, 
have  no  market  value,  and  hence  no  such  test 
can  be  applied.  The  testimony  as  to  value  was 
sufficient.  For  the  same  reason,  the  objections 
to  the  testimony  of  the  witnesses  are  without 
merit.    The  judgment  will  be  afiBrmed. 


DEAN  et  al.  t.  FIRST  NAT.  BANK  OF 
HAYS  OITY.  (Court  of  Appeals  of  Kansas, 
Northern  Department,  W.  D.  July  13,  1900.) 
Error  from  district  court,  Ellis  county ;  Lee 
Monroe,  -Judge.  Action  by  Catherine  M.  Dean 
and  J<^n  A.  Dean  against  the  First  National 
Bank  of  Hays  City.  Judgment  for  defendant. 
Plaintiffs  bring  error.  Reversed.  A.  D.  Gilke- 
son,  for  plaintiffs  in  error.  David  Rathbone  and 
A.  J.   Bryant,  for  defend^ant  in  error. 

PER  CURIAM.  The  contention  of  the  plain- 
tiffs in  error,  who  were  the  plaintiffs  in  the 
trial  court,  is  clearly  stated  in  the  briefs  of 
plaintiffs  in  error  as  follows:  "The , plaintiffs 
made  certain  notes  in  favor  of  the  defendant. 
It,  being  a  national  bank,  charged  and  reserved 
in  each  and  every  one  of  them  a  greater  rate 
of  interest  than  is  allowed  by  the  laws  of  the 
state  of  Kansas.  For  this  reason  each  and 
every  note  lost  or  forfeited  its  interest-bearing 
quality,  and  was  only  valid  against  the  plain- 
tiffs for  the  amount  loaned  to  or  obtained  by 
them.  These  different  notes  at  last  all  became 
merged  in  one  note,  which  was  largely  in  excess 
of  the  amount  actually  and  legally  due.  They 
made_  payments  from  time  to  time  upon  the 
principal  of  money,  and  at  a  certain  time  there 
was  certain  personal  property  taken  and  applied 
upon  the  indebtedness.  By  reason  by  these  mat- 
ters, the  indebtedness  is  more  than  paid,  and 
the  defendant  is  indebted  to  the  plaintiff  for 
the  excess,  being  a  sum  certain;  and  for  this 
amount  we  ask  for  judgment."  Upon  the  trial, 
after  the  plaintiff  had  rested,  the  court  sustain- 
ed a  motion  to  strike  out  certain  evidence,  and 
also  a  demurrer  to  the  evidence,  and  thereupon 
rendered  judgment  for  the  defendant.  It  is 
first  contended  by  the  defendant  in  error  that 
the  record  does  not  purport  to  contain  all  the 
evidence.  With  this  we  cannot  agree.  We 
think  a  fair  reading  of  the  record  will  disclose 
that  all  the  evidence  Is  therein.  While  we  do 
not  think  that  the  amended  petition  in  this  case 
is  a  model,  yet  we  do  think  it  was  sufficient  to 
serve  as  a  basis  for  a  recovery.  Some  parts  of 
the  motion  of  the  defendant  to  amend  it  should 
have  been  sustained;  but,  in  the  absence  of 
this,  there  was  sufficient  in  the  pleadings  and 
the  evidence  to  go  to  the  jury.  The  judgment 
of  the  trial  court  is  reversed,  and  a  new  trial 
directed. 


DOUGLASS  V.  BRANDON  et  al.  (Court  of 
Appeals  of  Kansas,  Northern  Department,  E. 
D.  Jan.  1,  1901.)  Error  from  district  court, 
Leavenworth  county;  Louis  A.  Myers,  Judge. 
Action  by  John  C.  Douglass  against  George 
Brandon  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Dismissed.  John  C 
Douglass,  for  plaintiff  in  error.  J.  H.  Gilpat- 
rick  and  John  Atwood,  for  defendants  in  error. 

PER  CURIAM.  This  action  was  brought  by 
John  C.  Douf^lass,  on  the  6th  day  of  August, 
1887,  in  the  district  court  of  Leavenworth  coun- 
^,  against  George  Brandon,  John  Brandon, 
Louisa  Williams,  Fred  Lange,  Henry  Lange, 
and  David  Atchison,  in  ejectment,  for  the  re- 
covery of  real  estate  in  the  city  of  Leavenworth 
and  for  rents  and  profits.  A  summons  was  is- 
sued and  served  on  all  of  the  defendants.  Da- 
vid Atchison,  by  his  attorney,  J.  H.  Gilpatrick, 
answered.    John  Brandon    and  George  Bran- 


don, by  their  attorney,  Luden  Baker,  answered. 
The  defendants  Louisa  Williams,  Fred  Lange, 
and  Henry  Lange  made  default.  The  plaintiff 
replied  to  the  various  answers.  A  trial  was 
had  and  judgment  entered,  and  upon  motion  a 
new  trial  granted.  Another  trial  was  had  on 
December  10,  11,  and  12,  18W.  The  plaintiff 
appeared  in  person  and  by  Wheat,  his  attor- 
ney; George  Brandon  and  John  Brandon,  by 
Luden  Baker,  their  attorney;  and  David  Atchi- 
son appeared  in  person  and  by  J.  H.  Gilpat- 
rick, his  attorney.  The  jury  returned  a  verdict 
for  the  defendants,  together  with  special  find- 
ings of  fact.  The  plaintiff  filed  a  motion  for  a 
new  trial,  which  was  argued  on  October  19, 
1895,  and  taken  under  advisement.  The  mo- 
tion for  a  new  trial  was  on  the  2d  day  of  Oc- 
tober, 1897,  overruled,  and  the  plaintiff  allowed 
90  days  to  make  and  serve  a  case-made,  which 
time  was  extended  until  March  20,  1898.  The 
case-made  was  served  on  the  defendant  Atchi- 
son on  the  18th  day  of  March,  and  on  William 
O.  Hook  and  John  H.  Atwood,  attorneys,  on 
March  21,  1898.  However,  it  does  not  appear 
that  the  last-named  attorneys  at  any  time  en- 
tered an  appearance  for  any  of  the  defendants. 
The  plaintiff  gave  notice  that  the  case-made 
would  be  presented  for  settlement  on  Saturday, 
the  Ist  day  of  October,  1898,  at  the  court  house 
in  the  city  of  Leavenworth.  This  notice  was 
served  upon  George  and  John  Brandon  by  the 
delivery  of  a  copy  to  Baker,  Hook  &  Atwood, 
and  upon  David  Atchison  in  person.  The  case- 
made  was  settled  and  signed  by  the  trial  judge 
on  October  1,  1898.  The  petition  in  error,  to- 
gether with  case-made,  was  tiled  in  this  court 
on  October  3d;  the  2d  being  Sunday.  The 
summons  in  error  was  issued  October  4th,  and 
served  on  the  10th  day  of  October,  1808. 
George  Brandon,  defendant,  died  on  2d  day  of 
June,  1898,  and  there  has  been  no  proceeding 
to  revive  the  action  against  his  heirs  or  legal 
representatives.  The  action  was,  on  July  11, 
1900,  dismissed  by  plaintiff  in  error  as  to  Bran- 
don, deceased,  and  his  heirs  and  legal  repre- 
sentaUves.  The  judgment  rendered  in  this  cause 
was  in  favor  of  all  the  defendants,  and  against 
the  plaintiff,  for  coats.  The  defendants  in  the 
trial  court  are  all  necessary  parties  to  this  pro- 
ceeding in  error.  The  case-made  was  not 
served  upon  Louisa  Williams,  Fred  Lange,  or 
Henry  I^nge.  The  attempted  service  of  the 
case-made  ,upon  John  Brandon  and  George 
Brandon  was  made  upon  William  CS.  Hook  and 
John  H.  Atwood,  attorneys;  but  there  is  noth- 
ing in  the  record  to  show  that  these  parties 
were  attorneys  for  the  defendants,  or  either  of' 
them.  Besides,  the  service  was  made  on  the 
2lBt  day  of  March,  1898,  and  not  within  the 
time  allowed  therefor.  The  plaintiff  in  error 
dismissed  his  action  as  to  George  Brandon,  de- 
ceased, and  his  heirs  and  legal  representatives. 
The  defendants  are  all  necessary  parties  to  a 
review  of  the  alleged  errors  in  the  proceedings 
of  the  trial  court.  The  petition  in  error  must 
be,  therefore,  dismissed. 


FALLETTI  v.  MARSHALL.  (Court  of  Ap- 
peals of  Kansas,  Southern  Department,  EI  D. 
Dec.  17,  1900.)'  Error  from  district  couit, 
Osage  county;  William  Thomson,  Judge.  Ac- 
tion by  Samuel  Marshall  against  Mathew  Fal- 
letti.  Judgment  for  plaintiff.  Defendant  brings 
error.  Affirmed.  A.  A.  Hurd,  W.  Littlefield, 
and  O.  J.  Wood,  for  plaintiff  in  error.  C.'B. 
Martin  and  J.  H.  Stavely,  for  defendant  in  er- 
ror. 

PER  CURIAM.  The  questions  presented  in 
this  case  are  substantially  the  same  as  those 
considered  by  us  in  the  case  of  Brentnall  v. 
Marshall  (just  dedded  by  this  court)  63  Pac. 
93.  One  or  two  questions  are  discussed  in  the 
brief  of  counsel  in  this  cose  that  were  not  con- 
sidered in  the  fonner  case;  but,  after  a  careful 
examination  of  the  record,  we  are  satisfied  that 
the  district  court  committed  no  error  which  will 
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require  a  reTersal  of  the  caae,  and  the  jndg- 
ment  of  the  court  below  will  therefore  be  af- 
firmed. 


FIRST  NAT.  BANK  OF  KANSAS  CITY, 
MO.,  v.  SCHRENKLER.  (Court  of  Appeals  of 
Kansas,  Northern  Department,  W.  l3.  Sept. 
25,  1900.)  Error  from  district  court  Ellis  coun- 
ty; Lee  Monroe,  Judge.  Action  by  the  First 
National  Bank  of  Kansas  Gty,  Mo.,  against 
William  Schrenkler.  Judgment  for  defendant, 
and  plaintiff  brings  error.  Aifirmed.  David 
Rathbone,  for  plaintiff  in  error.  Wm.  B.  Sut- 
ton, for  defendant  in  error. 

PER  CURIAM.  This  was  an  action  brought 
by  the  First  National  Bank  of  Kansas  City, 
Mo.,  against  William  Schrenkler,  for  the  recor- 
ery  of  the  amount  alleged  to  be  due  upon  a 
certain  check  negotiated  by  the  defendant  It 
appears  that  the  defendant  drew  a  check  npon 
the  First  National  Bank  of  Russell,  Kan.,  for 
the  sam  of  $1,500,  and  delivered  the  same  to 
the  Traders'  Grain  Company  at  Kansas  City. 
Thereafter  the  grain  company  delivered  the 
same  to  plaintiff  in  error.  The  defendant  filed 
an  answer,  and  afterwards,  by  permission  of 
the  court,  filed  an  amended  answer,  to  which 
the  plaintiff  replied.  A  trial  was  had  and  judg- 
ment rendered  for  defendant.  The  plaintiff,  as 
plaintiff  in  error,  presents  the  case  to  this  court 
for  review.  There  are  namerons  assignments 
of  error,  but  we  deem  it  unnecessary  to  exam- 
ine them.  The  petition  is  fatally  defective.  It 
does  not  state  a  cause  of  action  in  favor  of  the 
plaintiff  and  against  the  defendant.  It  neces- 
sarily follows  that  the  trial  court  properly  ren- 
dered judgment  for  defendant,  and  against  the 
Slaintiff,  for  costs.  The  jadgtbent  must  be  af- 
rmed. 


HALE  V.  McCONNBLL  et  al.    (Court  of  Ap- 

Seals  of  Kansas,  Northern  Department,  E.  0. 
an.  1,  1901.)  Error  from  district  court,  Jack- 
son county;  Marshall  Gephart,  Judge.  Action 
by  William  D.  Hale,  receiver  of  the  American 
Savings  &  Loan  Association  against  Thoma«  O. 
McConnell  and  Nellie  P.  McConnell.  From  the 
judgment  plaintiff  brings  error.  Affirmed. 
John  H.  Oain,  for  plaintiff  in  error.  Hayden 
&  Hayden,  for  defendants  in  error. 

PER  CURIAM.  It  Is  said  by  the  .plaintiff  in 
error  in  his  brief  that  "the  determination  of  this 
case  depends  entirely  upon  whether  or  not  the 
defendant  in  error  is  entitled  to  be  credited  up- 
on his  mortgage  indebtedness  with  such  sums 
as  be  has  paid  as  dnes  upon  his  stock  in  the 
building  association."     It  was  held  by  the  ma- 

i'ority  of  this  court  in  Association  v.  Kidder,  58 
'ao.  798,  that  under  the  facts  of  that  case  all 
the  payments  must  be  applied  to  the  payment 
of  the  mortgage  indebtedness,  with  interest. 
That  case  was  different  from  this.  It  is  also 
contended  that  the  sufficiency  of  the  petition  in 
this  ease  was  decided  in  the  case  of  Hale  v. 
Hoagland,  61  Pac.  314.  Neither  of  the  cases 
cited  is  decisive  of  this  case.  The  courts  of 
this  state  should  not  permit  a  nonresident  com- 
pany, or,  in  fact,  any  company,  to  first  collect 
the  amount  of  the  loan  from  the  borrower,  and 
trust  to  the  courts  of  another  stat«  to  refund 
to  liim  the  amount  due  him  upon  his  stock,  as 
the  latter  would  often  result  in  the  forfeiture 
of  the  property  offered  as  security,  when.  In 
fact,  little  or  nothing  was  owed  thereon  by  the 
owner.  In  the  case  at  bar  there  was  no  state- 
ment of  facts  from  which  the  necessary  conclu- 
sions could  be  made  to  justify  a  foreclosure, 
and  for  that  reason  the  demurrer  to  the  peti- 
tion was  properly  sustained.  The  judgment  of 
the  court  below  is  affirmed. 


HOKE  V.  ZENT  et  al.  (Court  of  Appeals  of 
Kansas,  Southern  Department  W.  D.  Jan. 
12,    1901.)      Error    tiam    district   court,   Reno 


county.  Action  by  William  H.  Zent  and  anoth- 
er against  James  S.  Hoke.  From  a  judgment 
of  the  district  court  in  favor  of  plaintiffs  on  ap- 
peal from  a  justice,  and  from  an  order  denyiug 
a  new  trial,  defendant  appeals.    Affirmed. 

PER  CURIAM.  It  is  conceded  by  connset 
for  defendant  in  error-  that  the  statement  of 
facts  set  forth  in  the  brief  of  the  plaintiff  in 
error  is  a  correct  statement  of  the  issues  made 
by  the  pleadings.  The  statement  is  as  follows: 
"The  defendants  in  error  commenced  an  ac- 
tion before  a  justice  of  the  peace  in  Reno  conn- 
ty,  Kan.,  against  plaintiff  in  error,  for  S2TU, 
claiming  that  on  the  20th  day  of  April,  1888. 
plaintiff  in  error  placed  in  the  pasture  of  de- 
fendants in  error  206  head  of  cattle,  under  aa 
agreement  with  the  defendants  in  error  that 
he  would  pay  them  at  the  rate  of  25  cents  per 
head  per  month,  provided  that  said  cattle  re- 
mained during  the  entire  pasturing  season,  but 
30  cents  per  head  per  month  if  he  took  them 
out  before  the  end  of  the  pasturing  season; 
that  said  cattle  were  kept  m  the  pasture  of 
defendants  in  error  until  the  2d  day  of  Sep- 
tember, 1898,  and  then  taken  out;  that  the 
pasturing  season  was  not  then  closed;  and 
that  the  glaintiff  in  error  was  indebted  to  them 
for  said  pasture  for  said  cattle  at  the  rate  of 
30  cents  per  month.  To  this  action  the  plaintiff 
in  error  filed  his  answer,  in  which  he  admitted 
placing  the  2(XS  head  of  cattle  in  the  pasture- 
of  defendants  in  error,  and  that  he  kept  them 
in  there  the  length  of  time  claimed  by  defend- 
ants in  error,  but  claiming  that  the  contract 
was  that  he  was  only  to  pay  the  defendants 
in  error  25  cents  per  head  per  month,  and  that 
defendants  in  error  were  not  to  pasture  to  ex- 
ceed 400  cattle  on  2,400  acres  of  pasture,  which 
amount  of  good  pasture  defendants  in  error 
repreoented  they  had,  and  claiming  that  said 
defendants  in  error  misrepresented  the  amonnt 
of  their  pasture  land;  that  in  fact  they  had 
only  1,900  of  pasture  land,  and  that  they  had 
pastured  upon  this  land  over  €00  head  of  cat- 
tle; (hat  the  1,900  acres  of  land  was  wholly 
insufficient  for  so  large  a  number  of  cattle,  and 
that  by  reason  of  that  fact  the  cattle  of  plain- 
tiff in  error  were  not  properly  cared  for  and 
pastured;  that  said  pasture  land  had  been  so 
closely  fed  and  eaten  that  the  plaintiff  in  error 
was  compelled  to  remove  his  cattle  therefrom, 
which  he  did  as  soon  as  he  learned  the  condi- 
tion of  said  pasture;  and  that  by  reason  of  the 
facts  aforesaid,  and  of  the  failure  of  the  de- 
fendants in  error  to  furnish  plaintiff  with  pas- 
ture as  agreed,  his  cattle  were  damaged  in  the 
sum  of  $1,200,— and  praying  the  court  to  offset 
so  much  of  said  amount  as  was  necessary  to 
offset  the  claim  of  defendant  in  error  for  the 
price  of  said  pasture.  On  the  trial  of  the  case 
before  the  justice  of  the  peace,  judgment  was 
rendered  in  favor  of  defendants  in  error. 
Plaintiff  in  error  appealed  to  the  district  court, 
where  the  case  was  again  tried,  and  again  re- 
sulted in  a  judgment  for  defendants  in  error  in 
the  sum  of  $224.45,  and  for  the  further  sum  of 
$188.75  costs.  A  motion  for  a  new  trial  was 
properly  filed  by  the  plaintiff  in  error  and  over- 
ruled by  the  district  court,  and  this  proceeding 
is  brought  for  the  purpose  of  reversing  the 
judgment  of  the  lower  court."  It  is  contended 
that  the  district  court  erred  in  giving  and  in 
refusing  to  give  certain  instructions.  The 
court  inatructeia  the  jury  as  follows:  "(1)  The 
plaintiffs  in  their  bill  of  particulars  claim  that 
on  the  26th  day  of  April,  1898,  the  defendant 
placed  in  pasture  with  plaintiff  205  head  of 
steers;  and  they  agreed  with  defendant  to  pas- 
ture said  steers  during  the  entire  season  of 
18i>8  at  25  cents  per  head  per  month  during 
the  time  said  steers  were  in  plaintiffs'  pasture, 
and  further  agreed  that  if  at  any  time  said  de- 
fendant was  dissatisfied  with  the  pasture,  he 
should  remove  said  steers  from  the  pasture, 
and,  if  the  season  of  1898  was  not  then  closed, 
he  should  pay  30  cents  per  head  per  month 
during  the  time  said  steers  were  in.  plaintiffs* 


Digitized  by 


Google 


Kan.) 


MEMORANDUM  DECISIONS. 


1129 


pasture.  The  plaintiffs  claim  tbat  niider  this 
ngreement  205  head  of  steers  were  placed  in 
their  pasture  the  22d  day  of  April,  1888,  and 
that  they  are  entitled  to  recover  for  the  pas- 
ture of  these  205  head  of  cattle  at  the  rate  of 
30  cents  per  head  per  month  for  the  time  be- 
tween the  26th  day  of  April  and  the  2d  day  of 
September,  1898.  They  also  claim  that  3  other 
head  of  cattle  were  put  in  the  pasture  for  8 
months,  and  claim  for  the  pasture  of  these 
steers  at  30  cents  per  head  per  month  for  the 
'A  months.  The  defendant,  m  his  bill  of  pai^ 
ticulars  and  cross  petition,  denies  each  of  the 
allegations  alleged  m  plaintiffs'  bill  of  particu- 
Inrs,  except  as  he  afterwards  admits.  He  ad- 
mits that  he  had  206  head  of  cattle  in  plain- 
tiffs' pasture  from  the  26th  day  of  April,  1888, 
to  the  2d  day  of  September,  1898,  and  also  that 
he  had  3  other  head  of  cattle  from  May  15  to 
July  1,  1888.  The  defendant  alleges,  in  sub- 
stance, that  these  cattle  were  furnished  for 
pasturage  under  a  verbal  agreement  with  the 
plaintiffs,  in  substance,  that  the  plaintiffs 
should  furnish  the  defendant  good  and  suffi- 
cient pasture  and  water  during  the  season  of 
1898  for  the  said  stock,  and  that  he  wholly  re- 
lied upon  plaintiffs  to  fnmish  proper  pasture 
for  the  cattle,  and  did  not  know  the  condition 
of  the  pasture  for  some  time  prior  to  the  2d 
day  of  September,  1898.  He  aJso  alleges  that 
it  was  further  agreed  between  the  defendant 
and  plaintiffs  that  the  plainUffa  should  furnish 
2.400  acres  of  good  pasturage,  and  would  not 
place  on  said  pasture  more  than  450  head  of 
cattle,  for  the  season  of  1888.  He  also  alleges 
that,  notwithstanding  the  terms  of  the  contract, 
the  plaintiffs  failed  to  furnish  but  1,900  acres, 
and  placed  therein,  contrary  to  said  agreement, 
more  than  000  head,  and  there  was  not  suffi- 
cient amount  of  graas  in  said  pasture  for  such 
an  amount  of  cattle;  and  the  plaintiffs  failed 
and  neglected  to  furpish  sufficient  pasture  for 
the  cattle  of  the  defendant,  and  while  they 
were  in  plaintiffs'  pasture  the  defendant  relied 
upon  the  representations  of  plaintiffs,  and  left 
the  said  cattle  in  the  possession  of  plaintiffs 
until  the  2d  day  of  September,  1888,  without 
knowing  the  condition  of  said  pasture;  and  by 
reason  of  the  failure  of  the  plaintiffs  to  fur- 
nish pasture  and  grass  fur  said  cattle,  as  plain- 
tiffs agreed  to  do,  the  defendant  was  compelled 
to  remove  his  cattle  to  another  pasture,  and 
was  damaged  thereby  in  the  sum  of  $1,200.  He 
alleges  these  damages  consisted  in  the  loss  of 
growth  of  the  cattle  during  the  last  three 
months  tbat  they  were  in  plaintiffs'  pasture, 
amounting  to  10,000  pounds,  of  the  value  of 
4  cents  per  pound,  and  also  that  there  was  a 
loss  of  growth  of  the  cattle,  by  reason  of  the 
plaintiffs'  failure  to  famish  grass  and  water 
agreed  npon,  on  account  of  having  to  remove 
the  cattle  to  another  pasture,  in  the  further 
amount  of  5,000  pounds  of  growth,  of  the  val- 
ue of  4  cents  per  pound;  and  these  damages 
he  reserves  from  this  amount,  all  except  the 
amount  of  $300,  which  be  seeks  to  offset  in  this 
case,  and  asks  that  his  damages,  not  exceeding 
the  amount  of  $300,  be  set  off  against  any 
amount  you  may  find  to  be  due  to  the  plain- 
tiffs for  the  pasturing  of  the  cattle;  and,  if 
such  damages  exceed  the  amount  due  to  plain- 
tiffs for  pasturing  the  cattle,  he  asks  judgment 
Bgaiuat  the  plaintiffs  for  the  excess.  (2)  The 
burden  of  proof  in  this  case  is  upon  the  plain- 
tiffs to  prove  by  a  preponderance  of  the  evi- 
dence the  alleged  contract  for  the  payment  of 
30  cents  per  head,  instead  of  for  25  cents  per 
head,  if  the  cattle  should  be  removed  before 
the  end  of  the  season  by  the  defendant.  There 
is  no  dispute  between  the  parties  as  to  the 
number  of  head  of  cattle  and  as  to  the  time 
they  were  pastured  by  the  plaintiffs.  (3)  The 
burden  of  proof  in  this  case  is  npon  the  defend- 
ant. .T.  S.  Hoke,  to  prove  by  a  preponderance 
of  the  evidence  that  the  plaintiffs  made  the 
contract  with  him  as  he  alleged,  and  also  that 
the  plaintiffs  understood  at  the  time  they  made 


the  contract  that  the  defendant  contemplated 
that  his  cattle  should  make  the  gain  that  cattle 
of  a  like  kind  usually  make  under  like  circum- 
stances, and  that  the  plaintiffs  were  Undertak- 
ing, and  agreed,  with  the  said  Hoke,  to  make 
the  snid  cattle  gain  as  many  pounds  as  cattle 
of  a  like  kind  could  be  made  to  gain  under  the 
most  favorable  circumstances.  (4)  A  person 
who  receives  cattle  for  hire,  to  be  fed  and  pas- 
tured, is  a  bailee  for  hire,  and  the  relation  be- 
tween the  parties  is  what  is  known  in  law  as 
a  'bailment';  the  party  furnishing  the  cattle 
being  the  bailor,  and  the  person  feeding  or 
grazing  cattle  being  the  bailee.  (5)  As  be- 
tween the'bailor  and  bailee  for  hire,  the  bailee 
Is  only  bound  to  use  ordinary  care;  and  ordi- 
nary care  is  such  care  as  is  ordinarily  taken 
and  exercised  by  bailees  engaged  in  a  like  busi- 
ness under  like  circumstances.  Before  the  de- 
fendant, Hoke,  could  recover  for  any  want  of 
care  on  the  part  of  plaintiffs,  under  ordinary 
care,  he  must  show  by  a  preponderance  of  the 
evidence  that  the  plaintiffs  contracted  and 
agreed  with  him  to  take  more  than  ordinary 
care  of  the  cattle.  The  want  of  ordinary  care 
is  ordinary  negligence,  and  the  plaintiffs  in  this 
case  are  not  bound  for  slight  negligence,  unless 
the  evidence  shows  in  behalf  of  defendant,  by 
a  preponderance  thereof,  that  they  contracted 
and  agreed  that  they  would  exercise  more  than 
ordinary  care.  (6)  A  bailor  cannot  recover^ 
damages  for  any  negligence  or  want  of  care 
un  the  part  of  the  bailee  which  is  not  expressly 
contracted  for  in  the  contract,  if  he  is  himself 
guilty  of  any  want  of  ordinary  care  which 
contributed  to  the  injury;  and  if  you  find  from 
the  evidence  that  the  defendant,  Hoke,  was  at 
the  plaintiffs'  pasture  the  latter  part  of  July, 
and  at  the  time  when  he  now  claims  that  the 
said  pasture  was  insufficient,  or  at  any  time 
when,  by  examining  the  pasture,  it  could  have 
been  determined  by  him  that  the  pasture  wag 
insufficient  to  pasture  the  cattle  then  in  the 
pasture,  and  failed  to  make  an  examination 
of  the  pasture,  and  further  find  that  a  reason- 
ably prudent  man,  under  the  same  circum- 
stances, would  have  made  an  examination  of 
the  grass  in  the  pasture  at  that  time,  in  that 
event,  such  failure  on  the  part  of  the  defend- 
ant would  be  negligence,  and,  if  such  negli- 
gence contributed  to  his  Injury,  he  cannot  re- 
cover, or  offset  any  such  damages  in  this  case. 
(7)  The  plaintiffs  in  this  case  are  not  bound 
for  any  mistake  of  judgment.  If  they  took,  in 
the  spring  of  the  year,  when  grass  was  start- 
ing, what  cattle  in  their  honest  judgment  could 
be  reasonably  well  pastured  in  the  pasture  for 
the  season,  and  such  number  as  a  reasonably 
prudent  man  would  have  taken  under  like  cir- 
cumstances, they  cannot  afterwards  be  held  lia- 
ble for  any  damages  resulting  from  their  mis- 
take in  judgment,  if  they  exercised  and  used 
ordinary  care,  prudence,  and  judgment,  unless 
you  find,  from  the  evidence  in  favor  of  the  de- 
fendant, by  a  preponderance  thereof,  that  the 
plaintiffs  agreed  to  furnish  more  acres  of  pas- 
ture per  head  than  they  did  subsequently  fur- 
nish. (8)  To  constitute  a  contract  or  agree- 
ment, both  parties  must  agree  upon  its  terms. 
It  must  be  mutual.  Both  parties  must  under- 
stand the  subject-matter  of  the  contract,  and 
contemplate  fully  and  fairly  all  the  matters 
which  could  reasonably  be  expected  to  arise 
from  a  breach  thereof;  and  before  the  defend- 
ant in  this  case  can  recover  against  the  plain- 
tiff any  damages,  on  account  of  anticipated 
profits,  by  reason  of  a  breach  of  the  contract 
to  furnish  him  a  certain  amount  of  grass  and 
water,  he  must  show  by  a  preponderance  of 
the  evidence  that  the  plaintiffs  agreed  to  fur- 
nish the  amount  of  acres  and  water  claimed, 
and  that  they  fairly  understood  at  the  time 
what  would  be  the  result  in  damages  to  the  de- 
fendant in  case  of  a  breach  of  the  contract; 
and  the  defendont  is  bound  to  prove,  also,  by  a 
preponderance  of  the  evidence,  that  the  plain- 
tiffs did  knowingly  breach  the  contract,  and  al- 
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BO  that  he  was  damaged  in  a  sum  and  amount 
which  can  be  determmed  with  reasonable  cer- 
tainty, and  that  such  damage  was  the  result 
of  the  breach  of  such  contract.  (9)  If  you  find 
from  the  evidence  that  plaintiffs  agreed  with 
defendant  to  furnish  defendant  plenty  of  grass 
and  water  for  pasturing  defendant's  cattle, 
then  you  will  consider  whether  or  not  plaintiffs 
have  failed  to  furnish  plenty  of  grass  and  wa- 
ter for  defendant's  cattle.  If  you  further  find 
from  the  evidence  that  defendant's  cattle  failed 
to  increase  in  weight  by  reason  of  the  failure 
of  plaintiffs  to  furnish  grass  according  to  their 
contract,  then  you  will  determine  from  the  evi- 
dence how  much  defendant  has  been  damaged 
by  reason  of  the  failure  of  his  cattle  to  in- 
crease in  weight  as  they  would  have  done  if 
grass  had  been  furnished  them  according  to 
the  contract,  and  deduct  said  damages  so 
found,  if  any,  from  the  amount  that  you  may 
find  due  plaintiffs  for  pasturing  said  cattle. 
(10)  The  defendant  claims  that  plaintiffs  agreed 
to  furnish  him  plenty  of  p-ass  for  the  cattle 
which  he  furnished  in  plamtiffs'  pasture,  and 
that  plaintiffs  failed  to  furnish  plenty  of  grass 
as  contracted;  and  it  is  for  the  jury  to  deter- 
mine whether  or  not  such  a  contract  was  made, 
and  whether  or  not  plaintiffs  failed  to  comply 
with  such  contract.  (11)  If  the  jury  find  from 
the  evidence  that  plaintiffs  failed  to  furnish 
grass  for  defendant's  cattle  in  the  season  of 
1898  as  they  agreed  to  do,  and  if  you  further 
find  that  by  reason  of  plaintiffs'  failure  to  fur- 
nish grass  according  to  the  contract  the  defend- 
ant had  to  remove  his  cattle  from  plaintiffs' 
pasture  in  order  to  furnish  them  with  sufficient 
grass,  then  you  will  find  what  damage,  if  any, 
was  caused  to  defendant  by  reason  of  loss  ot 
growth  of  defendant's  cattle  caused  by  the  re- 
moval of  said  cattle  before  the  pasture  season 
was  ended,  and  deduct  the  damages  so  found 
from  any  amount  which  may  be  owing  to  plain- 
tiffs by  defendant  for  the  pasturing  of  said  cat- 
tle. (12)  If  you  find  from  the  evidence  that 
defendant  agreed  with  plaintiffs  that,  if  he  re- 
moved his  cattle  before  the  end  of  the  pasture 
season,  he  should  pay  30  cents  per  head  for 
the  time  actually  pastured,  and  find  that  de- 
fendant removed  his  cattle  before  the  end  of 
the  season  for  the  reason  that  the  pasture  fur- 
nished by  plaintiffs  was  insufficient  for  his  cat- 
tle, you  cannot  find  the  additional  5  cents  per 
head  per  month  against  the  defendant,  unless 
you  should  further  find  from  the  evidence,  by  a 
preponderance  thereof,  that  the  defendant  con- 
tracted and  agreed  with  plaintiffs  that  he 
should  pay  80  cents  per  head  for  the  cattle 
during  tne  time  they  were  in  the  pasture,  if  he 
should  remove  them  before  the  end  of  the 
season  for  any  reason,  including  the  reason 
that  the  pasture  furnished  by  the  plaintiffs  was 
insufficient  for  their  support.  In  the  absence 
of  any  special  agreement,  the  defendant  would 
have  a  right  to  remove  his  cattle  at  any  time 
that  the  plaintiffs  tailed  or  refused  to  furnish 
sufficient  grass  and  water  according  to  the 
terms  of  the  contract  between  the  parties. 
<13)  The  jury  are  the  sole  and  exclusive  judges 
of  all  the  facts  in  the  case,  and  of  the  credibil- 
ity of  the  witnesses.  You  have  the  right,  in 
determining  the  weight  and  value  of  the  evi- 
dence, to  take  into  consideration  the  feelings, 
motives,  passions,  and  prejudices  of  the  wit- 
nesses; their  interest  in  the  result  of  the  suit, 
where  any  is  shown;  their  manner  on  the 
stand  while  pving  their  testimony;  their  mem- 
ory and  knowledge  of  the  things  about  which 
they  testify;  and  every  fact  and  circumstance 
occurring  at  the  trial,  and  in  evidence,  which 
tends  to  contradict  or  corroborate  any  witness, 
— and  then  give  the  several  parts  of  the  evi- 
dence such  weight  as  they  may  seem  to  merit." 
The  special  instructions  submitted  by  counsel 
for  plaintiff  in  error  are  as  follows:  "(1)  If  you 
find  from  the  evidence  that  defendant  removed 
his  cattle  at  the  end  of  the  pasture  season  by 
reason  of  plaintiffs'  pasture  being  insufficient, 


then  plaintiffs  could  not  recover  30  centi  per 
month  per  head,  even  if  the  contract  was  made 
as  claimed  by  plaintiffs.  (2)  If  the  defendant 
went  to  Colorado  in  the  latter  part  of  July,  and 
if  the  pasture  was  apparently  sufficient  for  his 
cattle  when  he  examined  same  shortly  prior  to 
his  going  to  Colorado,  then  I  instruct  you  that 
the  defendant  had  the  right  to  rely  on  plaintifU 
to  furnish  pasture  as  agreed,  and  defendant  is 
not  guilty  of  negligence  by  reason  of  not  ei- 
aminine  said  pasture  from  about  July  24  to 
about  September  1,  189&."  From  our  examina- 
tion of  the  evidence,  we  are  satisfied  that  the 
law,  as  given  in  the  instructions,  is  applicable 
to  the  facts,  and  that  no  error  was  committed 
that  would  justify  a  reversal  of  the  case.  Hie 
judgment  of  the  district  court  is  affirmed. 


KANSAS  &  C.  P.  RY.  CO.  ▼.  LAWRENCE 
et  al.  (Court  of  Appeals  of  Kansas,  Sonth- 
ern  Department,  E.  L>.  Dec.  17,  1900.)  Er- 
ror from  district  court,  Franklin  county;  A. 
W.  Benson,  Judge.-  Injunction  proceeding  by 
the  Kansas  &  Colorado  Pacific  Rail'way  Com- 
pany against  J.  J.  and  Martha  Lawrence.  On 
the  death  of  J.  J.  Lawrence,  Martlia  Lawrence 
and  W.  F.  Lawrence  were  substituted  aa  his 
personal  representatives.  Judgment  for  de- 
fendants. Plaintiff  brings  error.  Affirmed. 
Waggener,  Hoiton  &  Orr,  for  plaintiff  in  er- 
ror.   H.  P.  Welsh,  for  defendants  in  error. 

PER  CURIAM.  This  is  a  proceeding  in  er- 
ror, brought  by  plaintiff  in  error  to  reverse  a 
judgment  of  the  district  court  of  Franklin 
county  refusing  an  injunction  against  the  en- 
forcement of  a  judgment  theretofore  rendered 
by  said  court  in  an  action  in  which  plaintiff  in 
error  and  the  Council  Grove,  Osage  City  t 
Ottawa  Railway  Company  were  defendants 
and  J.  J.  Lawrence  and  Martha  Lawrence 
were  plaintiffs.  In  its  petition,  filed  in  the 
injunction  proceedings,  plaintiff  in  error  al- 
leged that  the  judgment,  the  enforcement  of 
which  it  sought  to  enjoin,  was  void  because, 
in  the  case  in  which  such  judgment  was  re- 
covered, it  (plaintiff  in  error)  was  not  served 
with  summons  and  made  no  appearance  in 
said  action.  Defendants  in  the  injunction  pro- 
ceedings admitted  that  no  summons  was  serv- 
ed, but  averred  that  plaintiff  entered  its  ap- 
pearance. The  case  was  tried  to  the  cotort. 
The  only  question  at  issue  was,  did  the  plain- 
tiff enter  its  appearance  in  the  action  in  which 
the  judgment,  the  enforcement  of  which  it 
sought  to  enjoin,  was  rendered?  Upon  this 
question,  the  court  found  in  favor  of  de- 
fendants. Taking  the  evidence  as  a  whole,  we 
think  that  it  supports  this  finding.  The  Jndg- 
meut  of  the  district  court  will  be  affirmed. 


LEHMAN-HIGGINSON  GROCER  CO.  t. 
STAUB  et  al.  (Court  of  Appeals  of  Ksnias. 
Southern  Department,  C.  D.  Jan.  12,  1901.) 
Error  from  district  court,  Sumner  county;  J.  A. 
Bumette,  Judge.  Action  by  the  Lehman-Higgin- 
son  Grocer  Company  against  John  Stanb.  Sr., 
and  others.  From  a  judgment  in  favor  <rf  de- 
fendants, plaintiff  brings  error.  Affirmed.  W-. 
W.  Schwin  and  James  Lawrence,  for  plaintiff 
In  error.  Haughey  &  McBride  and  C  B.  El- 
liott, for  defendants  in  error. 

PER  CURIAM.  This  case  was  submitted 
on  the  same  brief  as  case  No.  714,  Bank  v. 
Btaub  (just  decided)  63  Pac.  1133,  and  the  con- 
clusions there  reached  are  adopted  In  this 
case.  The  judgment  of  the  district  court  is 
affirmed. 


LITTLEFIELD  v.  LITTLBFIELD.  (Court 
of  Appeals  of  Kansas,  Northern  Department, 
E.  D.  Jan.  1,  1901.)  Error  from  district  court. 
Shawnee   county;    Z.   T.   Hazen,   Judge.    Ac- 
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tion  bT  Clara  B.  lattlefield  against  James  B. 
Littleueld.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Reversed.  Waters  &  Wa- 
teiB,  for  plaintiff  in  error.  W.  E.  Fagan,  for 
defendant    in    error. 

PEIl  CURIAM.  ■  There  is  nothing  in  this 
case  to  review.  There  is  no  caBe-made  or  cer- 
tified transcript  of  the  record  attached  to  the 
petition  in  error,  as  is  required  by  law.  The 
pretended  transcript  of  the  record  is  certified 
to  by  the  clerk  as  "a  full,  true,  and  correct 
copy  of  petition,  demurrer,  and  journal  entry 
in  the  above-entitled  cause,  as  the  same  ap- 
pears ou  file  in  my  office.  Under  numerous 
decisions  of  our  supreme  court,  this  has  been 
held  not  to  be  a  c-oninliance  with  the  law.  The 
petition  in  error  will  be  dismissed. 


NELSON  et  al.  v.  BARR.  (Court  of  Ap- 
peals of  Kansas,  Sonthem  Department,  W. 
D.  Jan.  12,  1901.)  Error  from  district  court, 
McPherson  county.  Action  by  Sarah  B.  Barr 
against  Mary  C.  Nelson  and  others.  Judgment 
for  plaintiff.  Defendants  bring  error.  Af- 
firmed. 

Per  CURIAM.  This  action  was  commen- 
ced by  Sarah  B,  Barr,  defendant  in  error,  in 
the  district  court  of  McPherson  county,  against 
Mary  C.  Hultgren,  now  Mary  C.  Nelson,  plain- 
tiff in  error,  to  recover  upon  a  promissory  note 
given  for  $1,000  and  interest  and  upon  a  cer- 
tain real-estate  mortgage  executed  to  secure 
the  note  sued  upon.  The  note  was  made  pay- 
able to  the  Globe  Investment  Company,  at  its 
office  in  Boston,  Mass.,  and  was  by  the  invest- 
ment company  indorsed  to  the  plaintiff  below, 
defendant  in  ei*or,  Sarah  E.  Barr.  The  de- 
fendants below  in  their  answer  allege  that  the 
plaintiff's  note  had  been  duly  paid  and  satis- 
fied before  the  commencement  of  this  action, 
a  part  of  which  payment  it  is  alleged  was 
made  in  money,  and  a  part  by  the  giving  of  a 
new  note  and  mortgage  for  $800.  The  trial 
court  instructed  the  jury  that  there  was  no 
evidence  in  the  case  to  warrant  the  court  in 
submitting  to  them  the  question  as  to  wheth- 
er or  not  any  "payment  had  been  made  upon 
the  plaintiff's  note  by  the  giving  of  the  $800 
note  and  mortgage.  In  this  ruling  we  concur. 
The  only  question  submitted  to  the  jury  was 
the  amount  due  on  the  note.  The  jury  return- 
ed a  verdict  for  $1,012,  after  deducting  the 
$200  cash  payment.  For  this  amount  judg- 
ment was  rendered.  The  defendants  below 
bring  the  case  here.  The  court  instructed  the 
jury:  "(5)  There  is  some  evidence  in  this 
case,  with  relation  to  a  certain  dfaft  sent  from 
Marquette,  in  the  sum  of  $225,  as  a  payment 
upon  the  plaintiff's  note,  sued  upon,  and  in- 
terest then  due,  and  the  jury  are  instructed  that 
if  said  sum  of  money  was  received  at  the  place 
where  the  said  sum  was  payable,  at  the  office 
of  the  Globe  Investment  Company,  at  Bos- 
ton, Mass.,  then  the  defendant  Mary  C.  Hult- 
gren, now  Nelson,  is  entitled  to  a  credit  upon 
the  note  in  suit  for  the  amount  of  such  pay- 
ment as  was  made  upon  the  note  as  of  the 
date  when  it  was  so  received  at  said  office  in 
Boston.  There  is  also  some  evidence  in  this 
case  tending  to  prove  that  the  plaintiff  re- 
ceived interest  upon  her  note  in  suit  for  18 
months  after  it  became  due,  and  that  this  was 
so  received  from  the  Globe  Investment  Com- 
pany, at  Boston.  If  she  did  so  receive  such 
interest,  then  the  defendant  Mary  C.  Hult- 
gren, now  Nelson,  is  entitled  to  receive  credits 
upon  the  note  in  suit  of  the  amounts  so  re- 
ceived by  the  plaintiff,  and  at  the  times  it  was 
so  received.  (6)  If  the  defendant  Mary  C. 
Hultgren,  now  Nelson,  is  entitled  to  receive 
any  credits  upon  the  note  now  in  suit,  it  is  by 
reason  of  the  payments  made  in  the  first  preced- 
ing instruction.  These  are  the  only  payments 
which  are  to  be  taken  into  consideration  by  the 


Jury,  If  these  payments  were  so  made,  or  if 
either  of  them  were  so  made,  then  you  should 
credit  the  note  in  suit  with  the  amount  of  such 
payments  and  at  the  times  they  were  made." 
We  will  not  attempt  to  give  a  review  of  the 
evidence.  From  a  careful  consideration  of  the 
record,  we  conclude  that  the  agency  of  the 
Globe  Investment  Company  was  a  limited 
one,  and  that  the  rulings  and  instructions  of 
the  court  are  in  harmony  with  the  well-estab- 
lished principles  of  law  in  this  state.  The 
judgment  of  the  district  court  will  bb  affirmed. 


NOLAN  v.  FOLEY.  (Court  of  Amieals  of 
Kansas,  Southern  Department,  W.  D.  Nov. 
19,  1900.)  Error  from  district  court,  Hamil- 
ton county.  Action  between  T.  B.  Nolan  and 
Dennis  Foley.  From  a  judgment  for  the  lat- 
ter, the  former  appeals.    Affirmed. 

PER  CURIAM.  We  have  made  a  careful 
examination  of  the  questions  raised  in  this 
case,  and  have  concluded  that  a  fair  trial  was 
had,  and  no  prejudicial  error  was  committed 
by  the  trial  court.  No  good  purpose  can  be 
served  by  writing  an  extended  opinion  in  the 
case.  The  judgment  of  the  district  court  is 
affirmed. 


PENDLETON  v.  MENTB  et  al.  (Court  of 
Appeals  of  Kansas,  Northern  Department,  B.  D. 
Jan.  1,  1001.)  Error  from  district  courii  Dou- 
glas county;  Samuel  A.  Riggs,  Judge.  Action 
by  W.  M.  Pendleton  against  B.  W.  Mente  and 
B.  y.  Benjamin.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Reversed.  Bishop  & 
Mitchell  and  Brownell  &  Poehler,  for  plaintiff 
in  error.  Alford  &  Clingman,  for  defendants 
in  error. 

PER  CURIAM.  The  plaintiff  in  error  be- 
gan this  action  against  the  defendant  in  error 
to  recover  damages  for  an  alleged  breach  of 
contract  for  the  sale  and  delivery  of  a  car 
load  of  bags.  The  action  was  begun  before 
a  justice  of  the  peace,  where  the  plaintiff  had 
judgment.  Defendants  appealed  to  the  district 
court.  Upon  a  trial,  defendants  objected  to 
the  introduction  of  any  evidence  in  support  of 
the  plaintiff's  claim,  for  the  reason  the  bill  of 
particulars  did  not  state  a  cause  of  action. 
This  objection  was  sustained  by  the  court,  and 
judgment  went  against  the  plaintiff  for  costs. 
The  briefs  of  both  parties  are  devoted  almost 
entirely  to  the  discussion  of  a  proper  measure 
of  damages  in  such  cases.  No  defect  of  the 
bill  of  particulars  is  pointed  out  The  bill  of 
particulars  alleged  the  co-partnership  between 
the  defendants  in  error,  a  contract  for  the 
purchase  of  a  specific  character  of  bags  at 
ao  agreed  price  and  the  number  of  bags  con- 
stituting a  car  load,  a  failure  to  deliver  accord- 
ing to  the  agreement,  and  the  market  value 
at  the  place  of  delivery  and  at  the  time  the 
delivery  should  have  been  made,  with  a  prayer 
for  damages  accordingly.  It  also  contains  al- 
legations respecting  a  resale  by  the  plaintiffs 
in  contemplation  of  the  delivery,  and  the  price 
at  which  such  resale  was  made,  but  does  not 
aver  knowledge  on  the  part  of  the  defendants 
of  such  contemplated  resale  by  the  plaintiff. 
On  the  part  of  the  defendants  in  error  it  is 
argued  that  the  measure  of  damages  is  the 
difference  between  the  contract  price  and  the 
market  price  at  the  time  and  place  of  de- 
livery. It  is  true  that  this  is  the  usual  meas- 
ure of  damage  in  such  cases,  and,  while  it 
may  be  true  that  the  allegations  of  the  bill 
of  particulars  were  not  sufficient  to  charge  the 
defendants  with  damage  upon  the  account  of 
the  resale,  under  the  allegations  it  is  suffi- 
cient to  charge  the  defendants  with  damages 
according  to  the  ordinary  rule  stated.  We  are 
of  the  opinion,  therefore,  that  the  court  erred 
in  sustaining  the  objection  to  the  introduction 
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of  evMence.  The  Judgment  of  the  district  court 
is  reversed,  and  tne  cause  remanded,  with  di- 
rections to  award  a  new  trial. 


SELLERS  et  al.  t.  GAY  et  al.  (Court  of 
Appeals  of  Kansas,  Southern  Department,  B. 
D.  Jan.  14,  lOOlJ  Appeal  from  district  court, 
Miami  county.;  John  T.  Burris,  Judge.  Ac- 
tion between  A.  K.  Sellers  and  others  and 
Henry  Gay  and  Willard  P.  Holmes.  From  a 
Judgment,  Sellers  and  others  bring  error.  Af- 
ermed.  B.  F.  Simpson  and  N.  W.  Wells,  for 
plaintiffs  in  error.  Cook  &  Gossett,  for  de- 
fendants in  error. 

PER  CURIAM.  From  our  examination  of 
the  record  and  the  authorities  cited,  we  are 
satisfied  that  no  error  sufllcient  to  justify  a 
reversal  of  this  case  has  been  committed.  The 
judgment  of  the  district  court  is  afllrmed. 


SNYDER  et  al.  ▼.  NICHOLS  et  al.  (Conrt 
of  Appeals  of  Kansas,  Southern  Department, 
C.  D.  Jan.  12,  1901.)  Error  from  district 
court,  Sedgwick  county;  D.  M.  Dale,  Judge. 
Action  by  C.  W.  Snyder  and  others  against 
Emily  M.  Nichols  and  others.  From  a  judg- 
ment in  favor  of  certain  defendants,  plaiutiff 
and  defendant  Gertie  Snyder  bring  error.  Mo- 
tion to  dismiss  overruled.  Amidon  &  Couly, 
for  plaintiffs  in  en'or.  Hardy  Sayre,  Kos  Har- 
ris, and  J.  H.  Stewart,  for  defendants  in  er- 
ror. 

PER  CURIAM.  The  ground  of  the  motion 
to  dismiss  is  that  Gertie  A.  Snyder,  wife  of 
C.  W.  Snyder,  is  improperly  joined  as  a  plain- 
tiff in  error;  the  claim  being  that,  although 
Mrs.  Snyder  was  made  a  party  defendant  on 
motion  of  the  original  defendant  in  the  action 
brought  by  C.  W.  Snyder  and  others  against 
Emily  M.  Nichols  and  others,  and  although  she 
filed  an  answer  therein,  and  although  judg- 
ment was  rendered  against  her  and  her  hus- 
band for  costs,  and  a  judgment  in  favor  of 
Nichols,  quieting  title  as  against  Snyder  and 
wife  to  the  land  in  controversy,  yet  that  Mrs. 
Snyder  did  not  file  a  motion  for  a  new  trial 
or  participate  in  making  and  settling  a  case- 
made.  °We  find  this  claim  to  be  unfounded. 
The  journal  entry  of  the  final  judgment  in 
the  action  recites  that  the  "plaintiff  filed  mo- 
tion for  a  new  trial,  •  •  *  gud  the  same 
was  argued  by  the  attorneys  for  C.  W.  Sny- 
der and  Gertie  Snyder,  •  •  •  and  the  court 
overruled  the  same,  to  which  the  said  plaintiff 
and  the  said  Gertie  Snyder  duly  at  the  time 
excepted,  and  asked  the  court  for  time  in  which 
to  make  and  serve  a  case-made  for  the  sik- 
preme  conrt  in  the  state  of  Kansas."  Snyder 
and  his  wife  were  represented  throughout  the 
trial  by  Amidon  &  Conly,  who  made  and  serv- 
ed a  case-made,  and  the  certificate  of  the  judge 
states  that  the  case-made  was  jjresented  to  him 
for  settlement  by  Amidon  &  Conly  as  attor- 
neys for  Charles  W.  Snyder  and  Gertie  Snyder. 
The  action  involves  the  homestead  of  the  Sny- 
ders,  and  it  is  possible  that  Mrs.  Snyder  was 
not  a  necessary  party  in  the  action.  The  mo- 
tion to  dismiss  will  be  overruled. 


STARRETT  v.  SHAFFHR.  Sheriff,  et  al. 
(Conrt  of  Appeals  of  Kansas,  Southern  De- 
partment, W.  D.  Jan.  12,  1901.)  Error  from 
district  court,  Ness  county.  Action  by  P.  P. 
Starrett  against  W.  H.  Shaffer,  sheriff,  and  J. 
A.  Wierman.  Judgment  for  defendants.  Plain- 
tiff brings  error.    Affirmed. 

PER  CURIAM.  This  action  was  commen- 
ced in  the  district  court  of  Ness  county,  Kan., 
to  enjoin  defendants  in  error  from  selling  cer- 
tain property,  claimed  by  plaintiff  in  error,  un- 
der an  execution.  The  material  error  complain- 
ed of  is  "that  the  evidence  did  not  warrant  the 


conrt  in  rendering  Judgment  in  favor  of  de- 
fendants." From  an  examination  of  the  record, 
we  are  satisfied  that  the  finding  of  the  conrt 
is  fully  sustained  by  competent  testimony.  The 
judgment  of  the  disti'ict  court  is  affirmed. 


STATE  V.  EDWARDS.  (Court  of  Appeals 
of  Kansas,  Southern  Department,  W.  D.  Jan. 
12.  1901.)  Appeal  from  district  court,  Finney 
county.  Charles  Edwards  was  .convicted  of 
violating  the  prohibitory  law,  and  brings  error. 
Affirmed. 

PER  CURIAM.  In  this  case  the  appeUant 
was  charged  with  violating  the  prohibitory 
law.  The  principal  errors  assigned  and  the 
authorities  cited  are  the  same  as  in  State  v. 
Hinkle,  Infra;  and  Same  v.  Scarlett  (just  de- 
cided) infra.  We  have  examined  the  record, 
the  errors  assigned,  and  the  authorities  cited, 
and  find  no  error  so  prejudicial  to  the  appelknt 
that  it  would  justify  a  reversal.  The  jadgment 
of  the  district  conrt  is  affirmed. 


STATE  V.  HINKLE.  (Conrt  of  Appeals  of 
Kansas,  Southern  Department,  W.  D.  Jan. 
12,  1901.)  Appeal  from  district  court,  Finney 
county.  George  T.  Hinkle  was  convicted  of  il- 
legal sale  of  liquor,  and  brings  error.    Affirmed. 

PER  CURIAM.  The  appellant  was  charged 
with  the  illegal  sale  of  liquor,  and  the  keeping 
and  maintaining  of  a  common  nuisance.  He 
was  tried  in  the  district  court  of  Finney  coun- 
ty, and  convicted.  He  brought  the  case  here 
on  appeal.  Many  errors  are  asugned  and  well 
argued  in  the  brief  of  counsel  for  appellant. 
From  a  careful  examination  of  the  authorities, 
we  find  no  error  prejudicial  to  the  substan- 
tial rights  of  the  appellant.  -The  judgment  of 
the  district  court  will  be  affirmed. 


STATE  ▼.  SCARLETT.  (Court  of  Appeals 
of  Kansas,  Southern  Department,  W.  D.  Jan. 
12,  1901.)  Appeal  from  district  court,  Finney 
county.  John  Scarlett  was  convicted  of  vio- 
lating the  prohibitory  law,  and  brings  error. 
Affirmed. 

PER  CURIAM.  In  this  case  the  appellant 
was  charged  in  the  district  court  of  Finney 
county  with  the  violation  of  the  prohibitory  law. 
The  errors  discussed  in  the  brief  of  counsel  for 
appellant  and  the  authorities  cited  are  sim- 
ilar to  those  in  the  case  of  State  v.  Hinkle 
(just  decided)  ubi  supra.  We  have  examined 
the  record  in  this  case,  and  find  no  error  suffi- 
cient to  justify  a  reversal.  The  judgment  of 
the  district  court  is   affirmed. 


STATE  BANK  OP  BURDEN  v.  HOY- 
LAND  et  al.  (Court  of  Appeals  of  Kansas, 
Southern  Department,  C.  D.  Jan.  12,  1901.> 
Error  from  district  court,  Cowley  county;  C.  L. 
Swarts,  Judge  pro  tem.  Action  by  the  State 
Bank  of  Burden  against  L.  B.  Hoyland  and 
others.  P>om  a  judgment  for  defendants,  plain- 
tiff brings  error.  Affirmed.  M.  G.  Troup  A 
S.  J.  Day,  for  (jlaintiff  in  error.  Madden  & 
Buckman,   for  defendants  in  error. 

PER  CURIAM.  This  was  an  action  com- 
menced by  the  plaintiff  in  error  against  de- 
fendants in  error  to  recover  upon  a  certain 
promissory  note  for  the  sum  of  $1,200.  The 
defendants  admitted  the  execution  of  the  note, 
but  alleged  that  they  were  entitled  to  certain 
credits.  This  action  assumed  the  nature  of 
an  accounting.  From  our  consideration  of  the 
record  and  the  argument  of  counsel,  we  are 
satisfied  that  the  evidence  is  sufficient  to  up- 
hold the  verdict  and  judgment,  and  the  instruc- 
tions given  fully  state  the  law.  The  judgment 
of  the  district  court  is  affirmed. 
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THOMAS  T.  BARBEK.  (Ooart  of  Appeals 
■of  Kansaa,  Northern  Department,  E.  D.  Jan. 
1,  3901.)  BJrror  from  district  court,  Atchison 
county;  W.  T.  Bland,  Judge.  Action  by  Joseph 
Barber  against  George  0.  Thomas.  Judgment 
for  plaintiff.  Defendant  brings  error.  Reversed. 
Jackson  &  Jackson,  for  plaiutiS  in  error. 
Waggener,  Horton  &  Orr,  for  defendant  in  er- 
ror. 

PER  CURIAM.  This  action  was  originally 
instituted  in  the  Atchison  city  court  upon  a  bill 
■of  particulars  filed  by  the  defendant  in  error 
herein  against  the  plaintiff  in  error  to  recover 
the  sum  of  $248,  which  sum  was  claimed  upon 
A  certain  contract,  a  copy  of  which  is  as  fol- 
lows: "Horton,  Kansas,  November  3,  1888. 
Sold  to  George  W.  Cole  twelve  hundred,  more 
or  less,  bushels  number  three  com,  at  twenty- 
five  and  one-half  cents  per  bushel,  to  be  deliv- 
ered at  his  elevator  in  Horton,  Kansas,  within 
ten  days  from  date.  [Signed]  George  G.  Thom- 
as." Said  bill  of  particulars  further  stated 
that  on  the  same  day  said  Cole  assigned  and 
transferred  said  contract  to  said  plaintiff  there- 
in in  the  following  words,  to  wit:  "November 
■3rd,  1898.  Transfer.  This  within  contract  of 
com  to  J.  Barber  at  twenty-six  cents  per 
bushel,  said  Barber  to  pay  Thomas  full  amount 
of  twenty-six  cents  per  bushel  and  accept 
grade.  [Signed)  George  W.  Cole.  Joseph  Bar- 
ber,"—and  forthwith  the  said  defendant, 
George  C.  Thomas,  recognized  said  assign- 
ment and  transfer,  and  agreed  to  deliver  said 
corn  to  said  plaintiff,  at  the  farm  of  said  plain- 
tiff, whenever  demanded,  and  in  considera- 
tion thereof  the  said  plaintiff  paid  to  snid  de- 
fendant ?200  on  account  thereof;  that  demand 
was  made  for  the  delivery  of  said  com  about 
February  1,  1899,  which  has  never  been  com- 
plied with;  that  said  com  at  the  time  of  de- 
mand was  worth  30  cents  per  bushel, — and 
claiming  judgment  for  said  sum  of  $248.  An 
appeal  was  taken  to  the  district  court,  where 
a  trial  was  had  to  a  jury,  and  at  the  conclu- 
sion thereof  the  plaintiff  withdrew  the  $48  item 
of  damages,  and  under  the  instruction  of  the 
court  a  verdict  was  returned  for  the  plaintiff 
in  the  sum  of  $207.50,  and  judgment  was  ren- 
dered accordingly.  To  reverse  this  the  case  is 
brought  here.  Upon  the  trial  some  evidence 
was  introduced  tending  to  show  modifications 
of  the  original  contract.  It  was  also  shown  on 
behalf  of  the  defendant  that  before  the  corn 
was  delivered  to  the  plaintiff  the  defendant 
was  garnished  in  an  action  against  the  plain- 
tiff, and  that  in  said  garnishment  proceedings 
the  defendant  answered  that  he  had  in  his 
possession  $200  worth  of  com  belonging  to  said 
Joseph  Barber,  being  769»/i»  "bushels,  at  the 
price  of  26  cents  per  bushel.  Afterwards  an 
execution  was  issued  on  a  judgment  therein 
rendered,  and  levied  on  said  corn  in  the  crib, 
with  other  com  undivided,  and  same  sold  as  the 
property  of  said  Joseph  Barber.  We  do  not 
think  that  the  court  could  say  as  a  matter  of 
law  just  what  the  contract  was  as  it  existed 
between  the  parties  at  the  time  of  the  alleged 
forfeiture.  There  was  sufficient  evidence  to 
go  to  the  jury  upon  that  question,  and  from 
the  evidence  thereon  different  minds  could  le- 
gally draw  more  than  one  conclusion.  The 
judgment  is  reversed,  and  a  new  trial  directed. 


WALLACE  et  al.  v.  KUPFLER.  (Court  of 
Appeals  of  Kansas,  Southern  Department,  E. 
D.  Jan.  14,  1901.)  Anpeal  from  district  court, 
Labette  County:  A.  H.  Skidmore,  Judge.  Ac- 
tion between  David  and  John  Wallace  and 
Henry  Kufiler.  From  the  judgment  the  Wal- 
laces bring  error.  Affirmed.  George  Campbell, 
for  plaintiffs  in  error.  W.  D.  Atkinson,  for 
defendant  in  error. 

PER  CURIAM.  From  our  examination  of 
the  record  and  the  argument  of  counsel,  we 


are  satisfied  that  the  judgment  of  the  district 
court  should  be  affirmed.  No  authorities  are 
cited  bearing  upon  the  errors  assigned.  The 
judgment  of  the  district  court  is  affirmed. 


WELLINGTON  NAT.  BANK  v.  STAUB  et 
al.  (Court  of  Appeals  of  Kansas,  Southern  De- 
partment, C.  D.  Jan.  12,  1901  j  Error  from 
district  court,  Sumner  county;  .1.  A.  Burnette, 
Judge.  Action  by  the  Wellington  National 
Bank  against  John  Staub,  Sr.,  and  others. 
From  a  judgment  in  favor  of  defendants,  plain- 
tiff J>rings  error.  Affirmed.  W.  W.  Schwin 
and  James  Lawrence,  for  plaintiff  in  error. 
Haughey  &  McBride  and  C.  E.  Elliott,  for  de- 
fendants in  error. 

PER  CURIAM.  This  proceeding  in  error  is 
brought  to  reverse  the  ruling  and  judgment  of 
the  district  court  of  Sumner  county  in  dissolv- 
ing certain  attachmentfi  procured  by  the  plain- 
tiff in  error,  as  plaintiff  below,  against  the  de- 
fendants in  error,  as  defendants  below.  For 
some  yeara  prior  to  the  10th  day  of  March, 
IS96,  S.  E.  Staub,  called  Lizzie  Staub,  was  the 
proprietor  of  a  grocery  store  in  the  city  of  Wel- 
lington under  the  name  of  Staub  &  Co.  Her 
father,  John  Staub,  acted  as  manager  of  the 
business.  The  controlling  facts  are  that  on  the 
16th  day  of  March,  1898,  Staub  &  Co.  (being  S. 
E.  Staub)  owed  a  note  to  the  Wellington  Na- 
tional Bank  for  $412.  On  this  note  Catherine 
&taub  was  security.  Staub  &  Co.  also  owed  a 
note  to  F.  K.  Robbins  &  Co.  for  $575.96.  This 
note  was  secured  by  the  name  of  M.  L.  Briggle, 
and  also  by  the  indorsempnt  and  delivery  of  a 
certificate  of  deposit  for  $000  owned  by  Cath- 
erine Staub.  Staub  &  Co.  were  also  indebted  to 
other  parties.  On  the  16th  day  of  March,  1896, 
Lizzie  Staub,  signing  as  Staub  &  0>.  and  S. 
E.  Staub,  executed  a  mortgage  to  M.  L.  Brig- 
gle upon  the  stock  of  groceries,  store  fixtures, 
and  book  accounts  to  secure  him  as  surety  on 
the  note  for  $575.96  to  Robbins  &  Co.  It  is 
contended  that  the  giving  of  this  mortgage  to 
Briggle  was  fraudulent;  that  the  effect  was 
to  place  the  goods  beyond  the  reach  of  the 
bank,  and  to  hindeir  and  delay  it  in  the  collec- 
tion of  its  debts;  and  that  this  was  sufficient 
to  justify  the  attachment.  The  attachment 
was  obtained  unon  an  affidavit  charging  a 
fraudulent  disposition  of  property.  The  motion 
to  dissolve  was  verified,  and  traversed  the 
erounds  alleged  in  the  attachment  affidavit. 
On  the  hearing,  oral  testimony  was  introduced 
and  the  attachment  dissolved  by  the  court. 
We  have  examined  the  evidence  and  the  au- 
thorities cited,  and  conclude  that  the  jndgmenc 
of  the  district  court  should  be  affirmed. 


WICHITA  WHOLESAI..B  GROCER  00.  y. 
STAUB  et  al.  (Court  of  Appeals  of  Kansas. 
Southern  Department,  0.  D.  Jan.  12,  190y 
Error  from  district  court,  Sumner  connty;  J. 
A.  Burnette,  Judge.  Action  by  the  Wichita 
Wholesale  Grocer  Company  against  John 
Staub,  Sr.,  and  others.  From  a  judgment  in 
favor  of  defendants,  plaintiff  brings  error.  Af- 
firmed. .Tames  Lawrence  and  W.  W.  Schwin, 
for  plaintiff  in  error.  Haughey  &  McBride  and 
O.  E.  Elliott,  for  defendants  in  error. 

PER  CURIAM.  This  case  was  submitted  on 
the  same  brief  as  the  case  of  Bank  v.  Staub 
(just  decided)  nbi  supra,  and  the  conclusions 
there  reached  are  adopted  in  this  case.  The 
judgment  of  the  district  court  is  affirmed. 


WILOOX  T.  EADIE.  (Orart  of  Appeals  of 
Kansas,  Southern  Department,  W.  D.  Jan.  12, 
1901.)  Error  from  district  court,  Greeley  coun- 
ty. Action  by  A.  C.  Wilcox  against  Robert 
Eadie.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 
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PER  CURIAM.  ThiB  action  was  commenced 
in  the  district  court  of  Greeley  county,  "on  De- 
cember 31,  1S97,  to  recover  ?350  nnd  interest 
claimed  to  be  due  on  a  promissory  note  execut- 
ed January  1,  181)8,  due  five  yeai-s  aftei-  date. 
The  only  question  before  the  trial  court  was 
that  of  the  statute  of  limitations.  The  note 
sued  on  provides  that  on  failure  to  make  any 
interest  payment  the  note  might  become  due, 
at  the  option  of  the  owner  and  holder.  The 
defendant  claims  that  this  option  was  ex«r- 
dsed,  and  the  statute  of  limitations  began  to 
run,  in  January,  1801,  more  than  five  years  be- 
fore the  commencement  of  this  action.  The 
defendant  was  notified  of  this  option  by  a  writ- 
ten notice,  received  by  Thomas  Kadie,  the  own- 
er of  the  land  on  which  the  mortgage  was  giv- 
en to  secure  the  said  note.  The  plaintiff  de- 
nies that  this  option  was  exercised,  but  admits 
that  if  it  was  the  action  was  barred,'  and  plain- 
tiff cannot  recover."  The  plaintiff  in  error  in 
his  brief  says:  "To  avoid  any  misunderstand- 
ing, the  plamtiff  will  admit  that,  if  the  owner 
and  holder  of  the  note  sued  on  notified  Robert 
Eadie  that  an  interest  coupon  had  been  due  and 
unpaid  more  than  ten  days,  and  therefore  he 
declared  the  whole  of  said  principal  note  due, 
then  the  statute  of  limitations  would  begin  to 
run,  and,  if  that  was  more  than  five  years  pri- 
or to  December  31,  1807,  the  plaintiff  ought  not 
to  recover."  This  is  the  only  question.  The 
whole  controversy  is  reduced  to  a  question  of 
fact.  It  is  contended  that  the  trial  court  err- 
ed in  the  admission  of  testimony.  There  is 
some  incompetent  testimony  in  the  record,  but 
in  our  opinion  the  errors  complained  of  are  not 
sufficient  to  require  a  reversal  of  the  case. 
The  judgment  of  the  district  court  is  affirmed. 


BOUNDS  T.  BOUNDS  et  al.  (Supreme  Court 
of  Washington.  Dec.  18,  1900.)  Appeal  from 
superior  court,  Garfield  county;  M.  M.  Uod- 
man,  Judge.  Action  by  Amanda  E.  Bounds 
against  David  O.  Bounds  and  another.  From 
a  judgment  in  favor  of  defendants,  plaintiff 
appeals.  Affirmed.  Tweedy  &  Jewett,  for  ap- 
pellant S.  G.  Cosgrove  and  Gose  &  Kuyken- 
dall,  for  respondents. 

WHITE,  J.  This  action  is  brought  by  the 
appellant  to  obtain  a  decree  of  divorce  against 
the  respondent  David  O.  Bounds  and  for  a 
decree  declaring  certain  property,  the  title  of 
which  is  now  in  the  name  of  Jane  Bounds,  the 
other  respondent,  to  be  the  property  of  the 
appellant  and  the  respondent  David  O.  Bounds. 
The  respondent  David  O.  Bounds  answered, 
and  denied  the  alleged  acts  of  cruelty  and  the 
fraud  alleged  as  to  the  conveyance  of  the  prop- 
erty to  Jane  Bounds.  The  respondent  Jane 
Bounds  denied  the  fraud  alleged  as  to  the  con- 
veyance to  her  of  the  property.  The  court  be- 
low found  against  the  appellant  on  all  the  is- 
sues, and  adjudged  the  title  of  the  property  to 
be  rightfully  in  Jane  Bounds.  The  court  be- 
low, in  addition  to  the  findings  of  fact  and 
conclusions  of  law,  filed  a  written  opinion,  care- 
fully weighing,  analyzing,  and  comparing  the 
testimony,  which  is  very  voluminous.  We  have 
carefully  read  the  testimony,  and  fully  concur, 
not  only  in  the  findings  of  fact  and  conclusions 
of  law,  but  in  the  force  and  effect  given  to  the 
testimony  by  the  trial  court  It  will  do  the 
litigants  in  this  action  no  good  to  review  in 
this  opinion  the  testimony  at  length,  and  the 
public  would  not  be  benefited  thereby.  It  is 
the  policy  of  the  law  to  discourage  divorces, 
and,  unless  the  evidence  clearly  warrants  a 
different  conclusion  from  that  arrived  at  by 
the  trial  court,  in  a  case  where  the  court  fails 
to  find  the  allegations  of  the  complaint  sus- 
tained by  the  evidence,  we  will  not  disturb  the 
findings  of  the  court.  The  appellant  and  the 
respondent  David  O.  Bounds  had  lived  together 
over  12  years.    They  are  the  parents  of  three 


children  aa  the  result  of  that  union,  who  yet 
need  their  joint  care  and  support.  We  do  not 
regard  the  differences  between  the  appellant 
and  her  husband  as  irreconcilable.  We  are 
very  much  impressed,  as  was  the  court  below, 
after  reading  the  testimony  in  this  case,  that 
the  father  of  the  appellant  and  the  mother  of 
the  respondent  David  O.  Boimds  have  sown 
the  seeds  of  discord  between  the  husband  and 
wife.  With  this  malign  influence  removed,  we 
see  no  reason  why  the  father  and  mother  of 
the  helpless  children  involved  in  this  litigation 
may  not  again  resume  the  marriage  relations. 
The  judgment  of  the  court  below  is  affirmed. 

DUNBAR,  O.  J.,  and  ANDERS,  REAVIS, 
and   FULLBRTON,  JJ.,   concur. 


EATON  T.  SPOKANE  COUNTY.  (Supreme 
Court  of  Washington.  Dec.  26,  1900.)  Appeal 
from  superior  court  Spokane  county;  William 
E.  Richardson,  Judge.  Action  by  H.  H.  Eaton 
against  the  county  of  Sj^okane.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
Affirmed.  James  Z.  Moore,  Miles  Poindexter. 
and  Horace  Kimball,  for  appellant  John  H. 
Roche,  for  respondent 

DUNBAR,  0.  J.    This  was  an  action  by  the 

glaintiff  (respondent)  against  the  county  of  Spo- 
ane  to  recover  certain  commissions  on  sheriff's 
sales  in  foreclosure  suits  which  were  alleged  to 
hare  been  turned  over  to  the  county  treasurer; 
It  having  been  held  by  this  court  in  Soderberg 
V.  King  Co.,  15  Wash.  IM,  45  Pac.  785,  33  L. 
R.  A.  670,  that  a  sheriff  was  not  entitled  to  a 
commission  upon  a  sale  of  mortgaged  premises 
under  a  decree  of  foreclosure  where  the  prop- 
erty was  bid  in  by  the  plaintiff  for  the  amount 
of  the  mortgage  debt  and  that  where  the  sher- 
iff, upon  making  a  foreclosure  sale,  had  been 
paid  by  the  bidder,  who  was  the  plaintiff  in  the 
action,  a  certain  sum  as  commission,  such  sum 
constituted  a  surplus  in  the  hands  of  the  sher- 
iff, which  it  was  his  duty  to  pay  over  to  the 
judgment  debtor.  At  the  close  of  the  plaintiff's 
evidence,  defendant  moved  for  judgment  of 
nonsuit  against  the  plaintiff,  upon  the  ground 
that  no  proof  had  been  offered  that  the  sheriff 
had  paid  over  any  of  the  surplus  funds  afore- 
said to  the  treasurer  of  Spokane  county.  The 
motion  was  denied,  and  the  court  found  that 
such  commissions  had  been  paid  to  the  treasur- 
er aforesaid.  There  is  only  one  assignment  of 
error,  viz.  that  the  evidence  does  not  justify 
this  finding  of  fact  by  the  court  The  evidence 
is  very  brief,  but  from  an  examination  of  it  wo 
ore  of  the  opinion  that  there  was  sufficient 
proof  on  this  question  to  justify  the  finding  of 
the  court.  The  judgment  is  therefore  affirmed. 
REAVIS,  FULLERTON,  and  ANDERS,  JJ.. 
concur. 


HOPKINS  et  al.  t.  HALE.  (Supreme  CJourt 
of  Washington.  Dec.  27,  1900.)  Appeal  from 
superior  court,  King  county;  William  Hick- 
man Moore,  Judge.  Action  by  Charles  P.  Hop- 
kins and  others,  executors,  etc.,  against  Wil- 
liam D.  Hale,  receiver.  From  a  judgment  for 
plaintiffs,  defendant  appeals.  Affirmed.  C3ise 
&  King,  for  appellant.  Fred  H.  Peterson,  for 
respondents. 

PER  CURIAM.  On  the  authority  of  the  case 
of  Hale  T.  Stenger,  61  Pac.  156,  the  judgment 
of  the  trial  court  is  affirmed. 


UNITED  STATES  SAVINGS  &  LOAN  CO. 
▼.  OWENS  et  nx.  (Supreme  Court  of  Wash- 
ington.   Dec.  27,  190O.)    Appeal  from  superior 

court  Chehftlis  county;  Charles  W.  Hodgdon, 
Judge.  Action  by  the  United  States  Savings 
&  lioan  Company  against  Harrison  Owens  and 
Narcissa  Owens.     From  a  judgment  in  favor 
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of  defendants,  plaintiff  appeals.  Affirmed. 
Shank  &  Smith,  for  appellant.  Greene  &  Grif- 
fiths and  J.  A.  Hutchescm,  for  respondents. 

PER  CURIAM.  This  was  an  action  to  fore- 
close a  mortgage  given  by  the  respondents  to 
the  appellant  to  secure  a  loan  made  upon  the 
terms  and  conditions  common  to  building  and 
loan  associations.    The  trial  court  held  that  all 


payments  made  by  the  borrower  to  the  com- 
pany, whether  as  dues,  premiums,  fines,  inter- 
est, or  otherwise,  applied  directly  upon  the 
loan,  discharging  it  pro  tanto,  and  the  correct- 
ness of  this  holding  is  the  question  here.  In 
Hale  v.  Stenger,  61  Pac.  156,  we  decided  that 
such  payments  should  be  so  applied,  and  for 
the  reasoife  given  in  that  case  the  judgment 
will  stand  affirmed. 


End  of  Cases  tb  You  68. 
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